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KESTVCKY  COURT  OF  APPEALS. 

OBORGE  CHEATHAM,  Appt., 

V. 

VICTOR  L.  KELLEY,  Aesignee  of  John  R. 

Tennell. 

(170  Ky.  429,  186  S.  VV.  128.) 

Chattel    nkOTt^nffe   —   on    crops    to    be 
srown  —  Talldity. 

1.  A  mortgage  of  a  crop  of  tobacco  to  be 
grown  is  not  valid  as  against  an  assignment 
of  the  crop  by  the  mortgagor  for  the  bene- 
fit of  his  creditors  after  it  comes  into  exist- 
ence, although  the  plants  were  growing  in 
a  plant  bed  at  the  time  the  mortgage  was 
executed,  if  they  had  not  yet  been  set  out. 
For  other  cases,  9ee  Chattel  Mortgage,  //.  c, 

in  Dig.  1-52  N.  8, 

Same  —  equitable  lien  —  priority. 

2.  A  mortgage  by  a  tenant  in  favor  of  his 
landlord  upon  a  crop  to  be  grown,  to  secure 
repayment  of  advances,  creates  an  equitable 
lien  as  soon  as  the  crop  comes  into  exist- 
ence, which  will  take  precedence  of  an  as- 
signment for  the  benefit  of  the  tenant's 
creditors. 

For  other  oaiea,  see  Chattel  Mortgage,  IV,  b, 
in  Dig.  1-52  K,  8, 

(May  30,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Nelson  Couiity  in 
favor  of  defendant  in  an  action  brought  to 
enforce  a  lien  on  a  crop  of  tobacco.     Re- 
versed 
The  facts  are  stated  in  the  opinion. 
Mr.  Bedford  C.  Cherry,  for  appellant: 
A  mortgage  is  valid  which  was  executed 
by  a  tenant  to  the  landlord  upon  a  crop  of 
tobacco  to  secure  certain  sums  advanced  by 
the  landlord  to  the  tenant  under  an  agree- 

Note.  «^  As  to  sale  or  mortgage  of  future 
and  growing  crops,  see  annotation  following 
First   Nat.   Bank   v.    Cazort   &.   McG.    Co. 
post,  8. 
L.RA.1917C. 


ment  that  the  landlord  should  be  reim- 
bursed and  paid  out  of  the  crop;  the  tenant 
being  in  possession  of  the  leased  prem- 
ises and  engaged  in  the  performance  of  his 
contract  of  tenancy,  the  tobacco  seed  having 
been  sown  in  beds  on  the  leased  premises, 
and  having  germinated  and  commenced  to 
grow  in  the  form  of  plants,  but  the  plants, 
at  the  time  of  the  execution  and  delivery  of 
the  mortgage,  not  having  been  transplanted 
into  the  field. 

Hutchinson  v.  Ford,  9  Bush,  318,  15  Am. 
Rep.  711;  Dickey  v.  Waldo,  97  Mich.  256, 
23  L.R.A.  449,  56  N.  W.  608;  Haden  v. 
Lindsay,  17  Ky.  L.  Rep.  1409,  34  S.  W. 
1066;  27  Cyc.  1141;  Central  Trust  Co.  v. 
Kneeland,  138  U.  S.  414,  34  L.  ed.  1014,  11 
Sup.  Ct.  Rep.  357;  Stearns  v.  Gafford^  56 
AlH.  544;  Ludlum  v.  Rothschild,  41  Minn. 
218,  43  N.  W.  137;  Page  v.  Larrowe,  51 
N.  Y.  S.  R.  35,  22  N.  Y.  Supp.  1099;  Cud- 
worth  V.  Scott,  41  N.  H.  456:  Jones  v. 
Webster,  48  Ala.  109;  Russell  v.  Stevens,  70 
Miss.  685,  12  So.  830;  Arques  v.  Wasson,  51 
Cal.  620,  21  Am.  Rep.  718. 

In  equity,  not  only  rights  and  interests 
absolutely  fixed  and  in  esse  are  assignable, 
but  contingent  interests  and  expectancies. 

Mitchell  V.  Winslow,  2  Story,  639,  Fed. 
Cas.  No.  9,673. 

Whenever  parties  by  their  contract  in 
clear  terms  express  an  intention  to  create 
a  positive  lien  upon  personal  property  not 
then  owned,  but  afterwards  acquired,  and 
the  transaction  is  free  of  fraud,  the  rights 
thus  obtained  will  be  upheld;  and  with 
reference  to  contracts  of  tenancy,  the  mort- 
gage on  crops  takes  effect  when  they  come 
into  existence. 

Ludlum  V.  Rothschild,  41  Minn.  218;  43 
N.  W.  137;  Walter  A.  Wood  Mowing  & 
Reaping  Mach.  Co.  v.  Minneapolis  &  K.  Elev. 
Co.  48  Minn.  404,  51  N.  W.  378;  Loftin  v. 
Hines,  107  N,  C.  360,  10  L.R.A.  490,  12  S. 
E.  19t;   Wheeler  v.  Becker,  68  Iowa,  723, 
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28  N.  W.  40;  Miller  v.  McCormick  Harvest- 
ing Mach.  Co.  35  Minn.  399,  29  N.  W.  52; 
Henderson  v.  Gates,  52  Ark.  371,  12  S.  W. 
780;  Johnson  v.  Grissard,  51  Ark.  411,  3 
L.R.A.  795,  11  S.  W.  585;  Woodlief  v. 
Harris,  95  N.  C.  211 ;  Comer  v.  Lehman,  87 
Ala.  362,  6  So.  264;  Taylor  v.  Hodges,  105 
N.  C.  344,  11  S.  E.  1$6. 

Tenneirs  assignee  has  no  right  or  defense 
superior  to  that  of  Tennell  himself,  and 
the  creditors  of  Tennell  could  make  no  de- 
fense that  he  or  his  assignee  £ould  not 
make. 

Manly  v.  Bitzer,  91  Ky.  598,  34  Am.  St. 
Rep.  242,  16  S.  W.  464  j  Story,  Eq.  Jur. 
§  1040;  Pom.  Eq.  Jur.  §  1286. 

Messrs.  Victor  L.  Kelley  and  John  8. 
Kelley,  for  appellee: 

A  crop  of  tobacco  has  neither  an  actual 
nor  a  potential  existence  before  the  plants 
are  transplanted  or  set  in  the  ground,  and  a 
mortgage  of  a  crop  of  tobacco  to  be  grown 
on  the  land  before  it  is  planted  is  void. 

Hutchinson  v.  Ford,  9  Bush,  318,  15  Am. 
Rep.  711;  Haden  v.  Lindsay,  17  Ky.  L.  Rep. 
1409,  34  S.  W.  1065;  Barnard  v.  Eaton,  2 
Cush.  294;  Bank  of  Lansingburgh  v.  Crary, 
1  Barb.  542;  Coinstock  v.  Scales,  7  Wis. 
159. 

The  equitable  doctrine  that  a  mortgage 
attaches  to  after-acquired  property  ap- 
plies only  where  such  property  had  either 
an  actual  or  a  potential  existence  at  the 
time  the  mortgage  was  executed. 

Wilson  v.  Seibert,  8  Am.  L.  Reg.  N.  S. 
608. 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

In  January,  1914,  the  appellant,  George 
Cheatham,  rented  land  to  John  Tennell,  to 
be  cultivated  in  tobacco.  Under  the  con- 
tract of  leasing  one  half  of  the  tobacco 
grown  was  to  be  Tennell's  and  the  other  half 
was  to  be  Cheatham's.  In  February,  1914, 
Tennell  sowed  on  the  leased  land  a  tobacco 
bed  for  the  purpose  of  raising  plants  with 
which  to  set  out  the  15  acres  in  tobacco 
that  was  to  be  grown  under  the  rent  con- 
tract. On  March  23,  1914,  Tennell  executed 
to  Cheatham,  his  landlord,  a  note  for  $600, 
and  also  a  mortgage  on  his  interest  in  the 
crop  of  tobacco  to  be  grown  and  cultivated 
on  the  farm  of  Cheatham  during  the  year 
1914 ;  $413  of  the  $600  note  was  made  up  of 
claims  of  Cheatham  against  Tennell  in 
existence  at  the  time  of  the  execution  of 
the  note  and  mortgage,  and  the  balance  of 
the  $600  was  to  be  furnished  by  Cheatham 
to  Tennell  from  time  to  time  as  it  might  be 
needed  by  him  in  cultivating  the  crop.  It 
appears,  however,  that  during  the  tenancy, 
and  after  the  tobacco  crop  had  been  planted, 
Cheatham  only  furnished  to  Tennell  provi- 
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sions  of  the  value  of  $95  to  enable  him  to 
subsist  while  raising  the  crop,  and  this 
amount,  together  with  the  $413  previously 
advanced  Tennell,  was  all  that  was  actually 
advanced  by  Cheatham  to  him;  and  so  to 
the  extent  of  $92  the  $600  note  was  without 
consideration,  and  as  to  this  sum  there  is 
no  controversy,  between  the  pities,  nor  is 
there  any  dispute  as  to  £he  right  of  Cheat- 
ham to  have  a  lien  for  the  $95  furnished  to 
Tennell  after  the  tobacco  had  been  planted. 

In  December,  1914,  Tennell  made  a  gen- 
eral deed  of  assignment  for  the  benefit  of 
his  creditors  to  Victor  L.  Kelley,  and  under 
the  deed  of  assignment  the  assignee,  Kelley, 
took  possession  of  Tennell 's  one- half  interest 
in  the  crop  of  tobacco  raised  on  the  leased 
premises  and  which  had  not  been  sold 
at  this  time.  Under  an  agreement  between 
the  parties  the  tobacco  taken  possession  of 
by  the  assignee  was  to  be  sold  and  the  pro- 
ceeds held  until  it  was  determined  whether 
the  tobacco  taken  possession  of  by  the  as- 
signee should  go  to  Cheatham  under  his 
mortgage  to  satisfy  the  note  less  $92,  or  to 
the  assignee  under  the  deed  of  assignment. 
In  this  controversy  Cheatham  insists  that 
by  virtue  of  his  mortgage  he  had  a  lien  on 
the  tobacco  superior  to  the  claim  of  the  as- 
signee, Kelley.  And  it  is  further  urged  in 
behalf  of  Cheatham  that,  although  he  might 
not  be  entitled  to  a  lien  strictly  by  virtue  of 
his  mortgage,  in  any  event  he  had  an  equi< 
table  lien  which  was  superior  to  the  right 
of  the  assignee.  On  the  other  hand,  the 
contention  of  the  assignee  is  that  the  mort- 
gage executed  by  Tennell  to  Cheatham  did 
not  give  him  any  lien  on  the  tobacco,  except 
to  the  extent  of '^S,  because  at  the  time  of 
the  execution  of  the  mortgage  the  tobacco 
was  not  in  existence,  as  it  had  not  been 
planted. 

Upon  these  facts  the  lower  court  ruled 
that  Cheatham  had  a  lien  superior  to  that 
of  the  assignee  to  the  extent  of  the  $95 
wliicli  had  been  furnished  to  Tennell  under 
the  lease  contract,  and  as  a  part  of  the 
$600  note  secured  by  the  mortgage  for  the 
purpose  of  enabling  Tennell  to  subsist  while 
raising  the  crop,  but  that  as  to  the  $413  di^e 
on  the  note  Cheatham  had  no  lien  on  the 
tobacco,  because  it  was  not  in  existence 
when  this  part  of  the  indebtedness  embraced 
in  the  note  was  created.  Following  this 
judgment,  Cheatham  filed  the  record  in  the 
clerk's  office  of  this  court,  a^id  prayed  that 
an  appeal  be  granted  and  the  judgment  of 
tlie  lower  court  reversed. 

Taking  up  first  the  issue  as  to  whetlier 
under  and  by  virtue  of  the  mortgage  alone, 
aside  from  any  equitable  rights  growing 
out  of  the  transaction,  Cheatham  had  a  lien 
on  the  tobacco  to  the  extent  of  $413  superior 
to  the  claim  of  the  assignee,  we  find  this 
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question  haa  been  settled  adversely  to  the 
eontention  of  Cheatham  by  m^ro  than  one 
opinioa  oT  this  court.  In  Ro&s  v.  Wilson, 
7  Bush,  20,  the  court  said:  "The  general 
rule  is  that  at  law  a  grant  or  mortgage  of 
property  to  be  acquired  in  futuro  is  void; 
and  if  it  can  be  upheld  in  eq\^ity  we  appre- 
hend it  is  only  valid  as  a  contract  to  as- 
sign when  the  property  shall  be  acquired, 
and  not  as  an  assignment  of  a  present  inter- 
est; and  if  enforceable  in  equity  at  all,  it 
can  only  be  enforced  as  a  right  under  the 
contract^  and  not  as  a  trust  attached  to  the 
property.  And  whatever  equitable  rights 
Roas  may  have  acquired  as  against  Seibert 
by  the  attempt  to  mortgage  property  after- 
ward-to  be  acquired,  it  is  obvious  that,  re- 
stricted as  are  the  rights  of  mortgagors 
under  our  statutes  of  conveyance  and  regis- 
trmtion,  Robs  derived  by  the  mortgages  no 
available  right  to  the  subsequently  acquired 
{nroperty  aa  against  the  creditors  of  Seibert/' 

To  the  same  effect  are  Loth  v.  Carty,  85 
Ky.  591,  4  8.  W.  314  j  Manly  v.  Bitzer,  91 
Ky.  596,  34  Am.  St.  Rep.  242,  16  S.  W.  464. 

In  Hutchinson  v.  Ford,  9  Bush,  318,  15 
Am.  Rep.  711,  which  involved  questions  very 
aimilar  t9  the  ones  here  presented,  it  was 
determined,  as  stated  in  the  syllabus,  that 
"a  mortgage  of  a  crop  to  be  raised  on  a 
farm  during  a  certain  term  passes  no  title 
if  the  crop  was  not  sown  when  the  mort- 
gage was  executed,  and  the  mortgagee  has 
no  claim  against  a  purchaser  of  the  crap 
for  it  or  its  value." 

To  the  same  effect  are  Vinson  v.  Hallo- 
well,  10  Bush,. 638;  Haden  v.  Lindsay,  17 
Xy.  L.  Bep.  1409,  34  S.  W.  1065;  Patterson 
y.  LouurdSle  Trust  Co.  17  Ky.  Tm  Rep.  234, 
30  S.  W.  «72. 

Under  these  opinions  the  thing  mortgaged 
must  hava  an  actual  existence  at  the  time 
of  the  exeiaition  of  the  mortgage,  to  the 
end  that  the  mortgage  will  create  a  lien  up- 
on it.  If  the  mortgage  contemplates  the  ao- 
quisitioB  by  the  mortgagor  of  the  property 
described  in  the  mortgage  after  the  execu- 
tion of  the  mortgage,  the  mortgage  will  not 
create  or  be  a  lien  on  the  property  so  subse- 
quently acquired  when  it  comes  into  exist- 
ence. 

There  is  an  exception  to  this  rule,  how- 
ever, which  exempts  irom  its  operation  the 
increase  of  female  animals  covered  by  a 
mortgage^  aa  was  pointed  out  in  Forman  v. 
Proctor,  9  B.  Mon.  124;  and  property  ac- 
quired under  certain  circumstances  by  a 
corporation  in  the  exercise  of  powers  con- 
ferred by  its  charter,  as  was  pointed  out 
in  Phillips  v.  Winslow,  18  B.  Mon.  431,  68 
Am.  Dec.  720. 

Kor  do  we  attach  controlling  importance 
to  the  eircnmatance  that  the  tobacco  plants 
with  which  it  was  intended  to  set  out  liie ' 
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crop  of  tobacco,  and  that  were  in  fact  used 
for  this  purpose,  were  actually  growing  in 
a  plant  bed  at  the  time  of  the  execution  of 
the  mortgage.  It  was  the  tobacco  to  be 
grown  on  the  rented  premises  from  plants 
to  be  set  out  in  due  season,  and  weeks  after 
the  execution  of  the  mortgage,  on  which  the 
mortgage  was  intended  to  create  a  lien. 
Whether  the  plants  growing  at  the  time  the 
mortgage  was  executed  produced  the  crop  of 
tobacco  is  of  no  materiality,  because  the 
mortgage  was  not  intended  to  embrace  or 
create  a  lien  upon  the  plants  then  growing 
in  the  plant  bed.  Obviously  the  fact  that 
these  plants  were  growing  at  the  time  did 
not  enter  into  or  become  a  part  of  the  mort- 
gage contract,  and  were  not  in  contempla- 
tion of  the  parties  at  t^e  time  the  mortgage 
was  executed.  It  might  a,8  well  be  said  that, 
because,  the  seed  corn  which  it  was  expected 
would  be  planted  in  raising  a  crop  of  corn 
was  in  existence  when  a  mortgage  upon  the 
crop  of  corn  intended  to  be  planted  was 
executed,  the  property  covered  by  the 
mortgage  had  an  existence  at  the  time  of 
its  execution.  The  validity  of  a  mortgage 
upon  a  crop  to  be  planted  and  grown  can- 
not in  any  manner  be  affected  by  the  source 
from  >¥hich  either  the  seeds  or  the  plants 
that  will  furnish  the  contemplated  crop  are 
obtained. 

The  remaining  question  is:  Did  Cheat- 
ham«  as  between  himself  and  the  assignee 
of  Tennell,  have  by  virtue  of  the  mortgage 
an  equitable  lien  on  the  tobacco  and  its  pro- 
ceeds superior  to  the  rights  acquired  by  the 
assignee?  Kelley,  as  the  assignee  of  Ten- 
nell, does  not  occupy  the  advantageous  atti- 
tude of  a  purchaser  without  notice  or  a 
a  creditor  under  an  execution  or  other  pro- 
oess.  Hia  position  is  no  better  than  that 
of  his  assignor,  Tennell.  Generally  speak- 
ing, an  assignee  can  assert  no  rights  that 
his  assignor  could  not  have  asserted,  and 
usually  any  equity  which  might  have  been 
enforced  against  the  assignor  is  equally 
as  available  against  the  assignee.  Exchange 
&  Deposit  Bank  v.  Stone,  80  Ky.  109; 
Bridgeford  v.  Barbour,  80  Ky.  529;  Ken- 
tucky Nat.  Bank  v.  Louisville  Baling  Co. 
98  Ky.  371,  33  S.  W.  101 ;  Cincinnati  Leaf 
Tobacco  Warehouse  v.  Combs,  109  Ky.  21, 
58  S.  W.  420;  Ray  v.  First  Nat.  Bank,  111 
Ky.  377,  '63  S.  W.  762;  Industrial  Mut. 
Deposit  Co.  V.  Taylor,  118  Ky.  851,  82  S. 
W.  574;  Reid  v.  Owensboro  Sav.  Bank  &, 
T.  C6.  141  Ky.  444;  132  S.  W.  1026. 

If,  then,  the  question  of  Cheatham^s  right 
to  an  equitable  lien  on  Tennell's  part  of 
this  tobacco  crop  had  come  up  in  a  con- 
troversy between  him  and  Tennell,  it  can 
hardly  be  doubted  that  the  lien  asserted  by 
Cheatham  would  be  sustained.  Tennell 
would  not  be  heard  to  say  that  Cheatham 
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did  not  have  an  equitable  lien  on  the  crop 
upon  the  ground  that  it  did  not  have  either 
a  potential  or  an  actual  existence  at  the 
time  of  the  mortgage.  As  between  the  par- 
ties the  lien  of  Cheatham  would  have  come 
into  life  when  the  property  upon  which  the 
lien  was  given  came  into  a  potential  or  ac- 
tual existence.  In  other  words,  the  mort- 
gage was  not  void  as  between  the  parties; 
and  whenever  the  mortgagor  acquired,  by 
whatever  means  or  method,  the  subject- 
matter  of  the  mortgage,  it  then  came  under 
and  subject  to  the  lien  of  the  mortgage  to 
the  same  extent  as  if  it  had  been  in  exist- 
ence at  the  time  the  mortgage  was  executed. 
It  therefore  being  clear  that,  as  between  the 
parties  to  the  mortgage,  Cheatham  would 
have  a  valid,  enforceable  equitable  lien  on 
the  tobacco,  it  follows  that,  as  the  transac- 
tion was  not  tainted  with  fraud  or  in  viola- 
tion of  any  statute,  the  assignee  does  not 
occupy  any  better  position  than  Tennell 
would  occupy;  and,  this  being  so,  the  equi- 
table lion  of  Cheatham  followed  the  prop- 
erty ihto  the  hands  of  the  assignee,  and  was 
superior  to  the  right  of  the  assignee  for  the 
benefit  of  the  creditors  of  Tennell. 

This  principle,  as  applied  to  the  facts  of 
this  case,  is  supported  by  abundant  au- 
thority ;  the  rule  being  that  equitable  rights 
may  grow  out  of  a  contract  that  will  be 
available  to  protect  parties  to  the  contract 
from  disadvantage  or  loss  which  they  would 
sustain,  if  their  rights  were  to  be  deter- 
mined bv  the  strict  letter  of  the  contract, 
or  if  they  could  not  assert  any  claim  except 
such  as  existed  by  the  very  terms  of  the 
contract  itself.  Thus,  it  is  stated  in  Jones 
on  Chattel  Mortgages,  §  170,  that  *'in  the 
preceding  sections  it  has  been  shown  that 
a  mortgage  of  future  property  is  void,  at 
law,  as  against  others  acquiring  an  inter- 
est in  it,  except  in  case  the  mortgagee  takes 
possession  of  such  property  before  any  ad- 
verse interests  have  been  acquired.  A  dif- 
ferent rule,  however,  prevails  in  equity. 
There,  while  such  mortgage  itself  does  not 


pass  the  title  to  sudi  property,  it  creates 
in  the  mortgagee  an  equitable  interest  in 
it,  which  will  prevail  against  'judgment 
creditors  and  others,  although  the  mort- 
gagee has  not  taken  possession  of  the  prop- 
erty, and  the  mortgagor  has  done  no  new 
act  to  confiriy  the  mortgage.  The  ground 
of  the  doctrine  is  that  the  mortgage,  though 
inoperative  as  a  conveyance,  is  operative 
as  an  executory  agreement^  which  attaches 
to  the  property  when  acquired,  and  in  equi- 
tv  transfers  the  beneficial  interest  to  th*e 
mortgagee;  the  mortgagor  being  regarded 
as  a  trustee  for  him  in  accordance  with  the 
familiar  maxim  that  equity  considers  that 
done  which  ought  to  be  done." 

To  the  same  effect  is  McCaffrey  v.  Wood- 
in,  65  N.  Y.  459,  22  Am.  Rep.  644. 

In  6  Cyc.  1052,  it  is  also  said  that  ''it  is 
the  settled  American  rule,  following  an  ear- 
ly decision  of  Judge  Story,  that  a  mortgage 
of  future  property,  although  invalid  at  law, 
is  good  in  equity  as  against  the  mortgagor 
and  all  persons  claiming  through  him,  with 
notice  or  voluntarily  or  in  bankruptcy,  even 
if  the  mortgagee  has  not  taken  possession 
of  the  property,  and  the  mortgagor  has  done 
no  new  act  to  confirm  the  mortgage.  The 
mortgage  operates  as  a  contract  to  assign 
as  soon  as  the  mortgagor  acquires  the  prop- 
erty, which  lien  is  enforced  in  equity  as  a 
lien  attaching  to  the  property,  on  the  max- 
im that  equity  considers  as  done  that  which 
ought  to  be  done." 

See  further  Manly  v.  Bitzer,  91  Ky.  596, 
34  Am.  St.  Rep.  242,  16  S.  W.  464;  Holt  v. 
Thurman,  111  Ky.  84,  98  Am.  St.  Rep.  399, 
63  S.  W.  280:  Levi  v.  Loevenhart  &  Co.  138 
Ky.  133,  .*iO  L.R.A.(N.a.)  375,  137  Am.  St. 
Rep.  377,  127  S.  W.  748. 

Wherefore  the  appeal  is  granted,  and  the 
judgment  reversed,  with  direction  to  enter 
a  judgment  giving  Cheatham  the  proceeds 
of  the  tobacco  in  the  hands  of  the  assignee 
to  the  extent  that  it  may  be  necessary  to 
satisfy  the  amount  due  on  his  mortgage 
debt. 
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THOMAS  J.  MYERS,  Appt., 

V. 

HAMPTON  STEELE  et  al. 
(98  Kan.  577,  158  Pac,  660.) 

ft 

Judicial  sale  —  growing  crop. 

A  sale  made  by  the  lawful  occupants  of 

Headnote  by  MASOir,  J. 


Note.  —  As  to  sale  or  mortgage  of  future 
and  growing  crops,  see  annotation  following 
First  Nat.  Bank  v.  Cazort  &  McG.  Co.  post, 
8. 
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land  which  had  been  sold  on  execution,  of  a 
crop  of  corn  which  he  had  grown  thereon, 
passes  a  good  title  as  against  the  grantee 
under  the  sheriff's  deed,  provided  that,  at 
the  expiration  of  the  period  allowed  for 
redemption,  it  is  ripe  in  the  sense  that  it 
has  ceased  to  draw  sustenance  from  the  soil, 
notwithstanding  it  is  not  then  fit  to  husk 
and  put  in  a  crib,  or  to  market. 
For  other  cases,  see  Judicial  Sale,  II L  a,  in 
Dig.  I-o2  ^\  8. 

(July  8,   1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Shawnee  Conn- 
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ty.  Second  Division,  in  defendants*  favor  in 
an  action  brought  to  recover  the  value  of 
a  crop  of  corn  alleged  to  have  been  wrongs 
fully  taken  from  plaintiff's  property  by  de- 
/endanta.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hiram  C.  Root,  for  appellaut: 

The  title  and  right  of  possession  remained 
in  the  mortgagor  until  the  sale  and  convey- 
ance of  the  land.  Until  that  time  he  was 
entitled  to  the  use  of  the  land  and  to  all 
crops  grown  thereon  that  had  ripened  and 
were  severed.  The  lien  of  the  mortgage  and 
judgment,  however,  attached  to  tlie  grow- 
ing crops  until  they  were  severed,  aa  well 
aa  to  the  land. 

Beckman  v.  Sikes,  35  Kan.  122,  10  Pac. 
592;  First  Xat.  Bank  v.  Beegle,  oZ  Kan. 
711,  39  Am.  St.  Bep.  365,  35  Pac.  814. 

Messrs.  R.  H.  Steele  and  A.  X.  Alt,  for 
appellees : 

A  conveyance  of  land,  either  by  voluntary 
deeds  or  judicial  sale,  without  reservation, 
carries  all  growing  crops  with  the  title  to 
the  land.  This  rule  applies  only  to  crops 
which  are  immature  and  have  not  ceased  to 
draw  nutriment  from  the  soil  at  the  time 
of  sale,  and  is  not  applicable  to  crops  that 
are  ripe  and  ready  for  harvest. 

Caldwell  ▼.  Alsop,  48  Kan.  571,  17  L.K.A. 
782,  29  Pac.  1160;  First  Nat.  Bank  v. 
Be^le,  52  Kan.  709,  39  Am.  St.  Rep.  365, 
35  Pac.  814;  Beckman  v.  Sikes,  35  Kan. 
120,  10  Pac.  592. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

Thomas  J.  Myers  purchased  a  tract  of 
land  at  sheriff's  sale  made  under  a  decree 
foreclosing  a  mortgage,  the  eighteen  months 
allowed  for  redemption  expiring  August  24, 
1014.  A  tenant  of  the  mortgagor  planted  a 
part  of  it  to  corn  about  May  10,  191.4. 
About  August  20,  1914,  the  tenant  under- 
took to  sell  the  corn  crop  to  Hampton  Steele 
and  W.  F.  Wharton,  who  paid  him  for  it. 
Myers  received  a  deed  September  8,  1014. 
In  November,  1914,  Steele  and  Wharton 
gathered  all  the  crop  except  a  few  loads 
which  they  had  hauled  off  about  August  20. 
Myers  brought  action  against  them  for  the 
value  of  the  corn.  A  verdict  was  returned 
against  hjm,  on  which  judgment  was  ren- 
dered.   He  appeals. 

Among  other  findings  made  in  response 
to  special  queations  were  the  following: 

"Wliat  was  the  condition  of  this  corn 
August  25,  1914,  as  to  whether  it  was  ripe 
or  green  at  that  time?    Bipe. 

**Uad  said  corn  ceased  to  grow  and  to 
draw  sustenance  from  the  land  prior  to 
August  24,  1014?    Yes. 

''When  was  this  corn  ripe  and  fit  to  husk 
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and  put  in  a  crib?  October  1  to  October 
10,  1914. 

"When  and  at  what  time  was  the  corn  fit 
and  in  a  condition  to  gather  to  be  put  in 
a  crib  and  sell  upon  the  market?  October 
X  to  October  10,  1914." 

The  court  instructed  the  jury  in  substance 
that  the  crop  belonged  to  the  purchaser  at 
the  sheriff's  sale  only  in  ease  it  was  still 
drawing  sustenance  from  the  soil  at  the  time 
the  pci'iod  of  redemption  expired.  The 
plaintiff  complains  of  this  instruction  and 
contends  that  the  true  teat  ( which  he  asked 
to  have  incorporated  in  the  charge)  is 
whether  the  crop  at  the  date  named  was 
"wholly  ripe  and  matured  and  ready  to 
gather  and  either  put  in  a  crib  or  sell  on 
the  market." 

Whether  an  annual  crop  is  to  be  regarded 
aa  so  far  a  part  of  the  realty  that  it  will 
pass  by  an  ordinary  deed  unless  reserved 
is  often  made  to  depend  expressly  upon 
whether  there  has  .been  a  physical  sever- 
ance  from  the  soil,  irrespective  of  the  ques- 
tion of  n^i^turity.  In  a  typical  case  it  is 
said:  "It  is  true  that  the  authorities  in 
alluding  to  thia  subject  very  generally  use 
the  words  'growing  crops,'  as  thot^e  em- 
braced by  a  conveyance  of  the  land,  but  this 
expression  appears  to  have  been  commonly 
employed  to  distinguiah  crops  still  attached 
to  the  ground,  rather  than  to  mark  any 
distinction  between  ripe  and  unripe  crops. 
.  .  .  Whether  the  crop  of  the  seller  of 
the  farm  goes  with  the  land  to  the  pur- 
chaser of  the  latter,  when  there  is  no  reser- 
vation or  exception,  depends  upon  whether 
the  crop  is  at  the  time  attached  to  the  soil, 
and  not  upon  its  condition  aa  to  maturity.'' 
Tripp  V.  Hasceig,  20  Mich.  254,  260,  261, 
4  Am.  Bep.  388. 

The  rule  in  relation  to  voluntary  convey- 
ances is  usually  applied  to  those  founded  on 
a  judicial  sale,  although  a  distinction  is 
sometimes  made  (Aldrich  v.  Bank  of  Ohio- 
wa,  64  Neb.  276,  57  L.R,A.  920,  97  Am.  St. 
Rep.  643,  89  N.  W.  772),  based  upon  the 
practice  of  appraisement,  which  might  also 
be  supported  by  considerations  of  public 
policy  and  perhaps  by'  the  rule  of  interpret- 
ing a  deed  more  strongly  against  tlie  grant- 
or. Tlie  Tifew  that,  in  such  a  situation  as 
that  here  presented,  tha  maturity  of  the 
crop  should  be  the  controlling  congiidera- 
tion^  with  the  reasons  for  it,  has  been  t))us 
expressed:  'The  grain  being  mature,  the 
course  of  vegetation  has  ceased  and  the  soil 
is  no  longer  necessary  for  its  existence.  Tlie 
connection  between  the  grain  and  the 
ground  has  changed.  The  grain  no  longer 
demands  nurture  from  the  soil ;  the  ground 
now  performs  no  other  office  than  affording 
a  resting  place  for  the  grain;  it  has  the 
same  relations  to  the  grain  that  the  ware- 
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houae  haa  to  the  threshed  grain  or  the  field 
haa  to  the  stacks  of  grain  thereon.  It  will 
not  be  denied  that  when  the  grain  is  cut  it 
ceases  to  be  a  part  of  the  realty.  The  act 
of  cutting,  it  ia  true,  appears  to  sever  the 
straw  from  the  land.  But  it  is  demanded 
by  the  condition  of  '  the  grain.  It  is  no 
longer  growing;  it  is  no  longer  living  blades 
which  require  the  nourishment  of  the  soil 
for  its  existence  and  development.  It  ia 
changed  in  ita  nature  from  growing  blades 
of  barley  or  oats  to  grain  mature  and  ready 
for  the  reaper.  Now  the  mature  grain  is 
not  regarded  by  the  law  like  the  growing 
blades,  as  a  part  of  the  realty,  but  as  grain 
in  a  condition  of  separation  from  the  aoil." 
Hecht  V.  Dettman,  56  Iowa,  679,  680,  41 
Am.  Rep.  131,  7  N.  W.  495. 

Thia  view  haa  been  definitely  adopted  by 
thia  court,  ita  latest  expreasion  on  the  aub- 
ject  being  in  these  words:  '*It  has  been 
clearly  settled  in  thia  atate  that  a  convey- 
ance of  land,  either  by  voluntary  deed  or 
judicial  aale,  without  reservation,  carriea 
all  growing  cropa  with  the  title  to  the  land. 
Thia  rule  only  appliea  to  cropa  which  are 
immature  and  have  not  ceased  to  draw 
nutriment  from  the  aoil  at  the  time  of  aale, 
and  ia  not  a}>plieable  to  crops  that  are  ripe 
and  ready  for  harveat.  Thia  distinction  haa 
been  carefully  recognized  in  all  the  caaea 
where  the  aubject  waa  conaidered  [citing 
caaea] .  When  the  crops  mature  they  can  no 
longer  be  regarded  as  a  part  of  the  realty, 
and  hence  do  not  paaa  to  the  purchaaer  of 
the  land.  Aa  the  ripened  crop  poaaeaaea  the 
character  of  personalty,  the  fact  that  it 
reats  upon  the  land,  unsevered,  ia  of  little 
oonaequence.     If   the  aeverance  of   auch   a 


crop  waa  at  all  materia/,  it  had  in  legal 
effect  been  severed  through  the  cale  by  Tut- 
hill  to  the  plaintiff.  The  mortgage  or  sale 
of  ripened  crop  at  least  operates  aa  a  con- 
atructive  aeverance  of  the  aame  from  the 
land."  Firat  Nat.  Bank  v.  Beegle,  52  Kan. 
709,  711,  39  Am.  St.  Rep.  365,  35  Pac.  815. 

The  reasons  given  for  preferring  the  test 
of  maturity  to  that  of  aeverance  clearly  aug- 
geat  the  corollary  that  a  crop  should  be  re- 
garded aa  mature  in  thia  senae  whenever  it 
haa  ceaaed  to  draw  austenance  from  the  aoil, 
notwithatanding  it  may  require  seasoning 
before  it  is  ready  to  be  stored  or  marketed, 
and  therefore  may  conveniently  and  advan- 
tageously be  left  standing  for  a  time.  The 
instruction  of  the  trial  court  adopted  this 
theory,  and  is  approved.  The  conclusioa 
reached  is  in  full  accord  with  the  spirit  of 
the  redemption  law,  which  undertakes  to  se- 
cure to  the  owner  of  the  equity  the  absolute 
enjoyment  of  all  benefita  of  the  property  for 
eighteen  montha  after  the  sale. 

The  plaintiff  alao  contenda  that  there  was 
no  evidence  that  the  crop  waa  mature  at 
the  date  of  the  expiration  of  the  redemption 
period,  and  that  the  findinga  quoted  are  in- 
conaiatent  with  each  other.  There  waa  testi- 
mony that,  owing  to  the  dryness  of  the  sea- 
son, the  corn  had,  by  the  24th  of  August, 
ceased  to  draw  sustenance  from  the  ground. 
By  naming  the  1st  of  October  in  answer  to 
the  question  requiring  them  to  state  when 
the  crop  was  ripe  and  fit  to  husk  and  put 
in  a  crib,  the  jury  did  not  assert  that  it 
was  not  fully  mature,  in  the  sense  indicated, 
in  August. 

Affirmed. 


ALABAMA  supreme:  COURT, 

C.  E.  MITCHELL,  Appt., 

V. 

MRS.  E.  E.  ABERNATHY. 

(194  Ala.  608,  69  So.  824.) 

Chattel  mortgage  —  future  crop  —  quan- 
tity. 

A  mortgage  of  200  bushels  of  corn  from 
the  crop  of  a  certain  year  on  a  certain  farm 
is   good   as   against   creditors,   if   no   more 
than  the  amount  specified  is  raised. 
For  other  cases,  see  Chattel  Mortgage,  //.  c, 

in  Dig,  1-^2  N.  8. 

(October  14,  1915.) 

Note.  —  As  to  sale  or  mortgage  of  future 
and  growing  crops,  see  annotation  follow- 
ing Firat  Nat.  Bank  v.  Cazort  &  McG.  Co. 
post,  8. 
L.R.A.1917C. 


APPEAL  by  claimant  from  a  judgment  of 
the  Circuit  Court  for  Lamar  County 
upholding  an  execution  levied  under  a  judg- 
ment on  property  claimed  under  a  mort- 
gage.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  E.  Mitchell,  £.  B.  Flte,  and 
K.  V.  Ftte,  for  appellant: 

The  mortgage  was  sufficiently  definite  in 
its  description,  especially  so  when  taken  in 
connection  with  the  extrinsic  evidence  of- 
fered, to  authorize  its  admission  in  evi- 
dence. 

6  Cyc.  1032;  Hurt  7.  Redd,  64  Ala.  85; 
Comer  v.  Lehman,  87  Ala.  362,  6  So.  264; 
Cragin  v.  Dickey,  113  Ala.  310,  21  So.  55. 

A  contract  will  not  be  declared  void  on 
the  ground  of  uncertainty,  unless,  after 
reading  and  interpreting  it  in  the  light  of 
the  circumstances  under  which  it  was  made, 
and  supplying  or  rejecting  words  neceaaary 


MITCHELL  V.  ABERNATHY. 


to  carry  into  efTect  the  reasonable  intention 
of  the  parties,  their  intention  cannot  be 
fairly  collected  and  effectuated. 

Hoist  V.  Harmon,  122  Ala.  453,  26  So. 
157;  Smith  v.  Field,  79  Ala.  335;  Ballard 
y,  Mayfield,  107  Ala.  399,  18  So.  29; 
Truss  V.  Harvey,  120  Ala.  639,  24  So.  927; 
Woods  V.  Rose,  135  Ala.  301,  33  So.  41. 

Mr.  Walter  Nesmith  for  appellee. 

Somervllle,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  execution  has  levied  on 
150  bushels  of  corn  raised  by  the  defendant 
debtor  on  his  only  farm  in  Lamar  county 
in  1912.  Prior  to  the  rendition  of  this  judg- 
ment, the  Judgment  debtor  had  mortgaged 
to  the  claimant  "two  bales  of  rent  cotton 
from  my  farm  in  Lamar  county,  Alabama, 
for  the  1912  crop,  first  picked,  weighing 
500  pounds  each,  and  200  bushels  of  corn  of 
my  1912  crop  from  my  said  farm." 

The  only  question  presented  is  upon  the 
sufficiency  of  the  description  of  the  com  in 
the  mortgage,  as  against  the  judgment 
creditor. 

"As  against  third  persons  the  mortgage 
must  point  out  the  subject-matter,  so  that 
the  third  person  may  identify  the  property 
covered  by  the  aid  of  such  inquiries  as  the 
instrument  itself  suggests."  6  Cyc.  1022, 
B;  Jones,  Chat.  Mortg.  §  55;  Stickney  v. 
Dunaway,  169  Ala.  464,  53  So.  770. 

The  only  element  of  uncertainty  in  this 


mortgage  at  the  time  it  was  given  lay  in 
the  contingency  that  the  mortgagor  might 
raise  on  the  place  named  a  mass  of  corn  in 
excess  of  200  bushels,  in  which  event,  no 
separation  or  delivery  having  been  made  by 
the  parties,  it  could  not  be  ascertained  by 
inquiry  or  otherwise  what  particular  corn 
was  covered  by  the  mortgage.  6  Cyc.  1025, 
and  cases  cited  in  note  34.  But  when  it  was 
shown  that  the  entire  crop  of  corn  thus 
raised  and  subject  to  this  description  was 
less  than  200  bushels,  the  subject-matter 
became  definite  and  certain,  since  there  was 
no  occasion  for  its  separation  from  a  larger 
mass;  and  inquiry,  which  was  surely  sug- 
gested by  the  mortgage  itself,  could  not 
have  failed  to  inform  any  third  person  that 
this  corn,  and  only  this,  was  covered  by  the 
mortgage  and  description. 

The  case  of  Hurt  v.  Redd,  64  Ala.  85, 
differs  from  the  instant  case  only  in  the  cir- 
cumsti^nce  that  the  mortgagor  had  the  exact 
number  of  chattels  named.  But  had  there 
been  less,  the  mortgage  would  have  been 
good  pro  tanto.  Watson  v.  Pugh,  51  Ark. 
218,  10  S.  W.  493.  It  results  from  these 
principles  that  the  trial  court  erred  in  ex- 
cluding the  mortgage,  which,  being  in  evi- 
dence, would  have  required  an  instruction 
to  the  jury  favorable  to  the  claimant. 

Reversed  and  remanded. 

Anderson,  Ch.  J.,  and  Bfayfleld  and 
Thomas,  JJ.,  concur. 


ARKANSAS  SUPREME  COITRT. 

FIRST     NATIONAL     BANK     OF     VAN 
BUREN,  Appt., 

V. 

CAZORT  k  MoGEHEJE  COMPANY, 

(ia3  Ark.  606,  186  S.  W.  86.) 

Chattel  mortgage  —  growing  crops  — 
additional  acreage. 

A  mortgage  of  15  acres  of  cotton  and 
other  specified  crops,  '*and  all  other  crops" 
the  mortgagor  may  be  interested  in  on  a 
certain  farm,  carries  cotton  on  10  addi- 
tional acres  of  that  farm,  as  against  a  sub- 
sequent mortgage  of  the  cotton  to  be  grown 
on  such  10  acres. 
Far  other  cases,  see  Chattel  Mortgage,  11,  o, 

in  Dig.  l-5»  N.  8. 

(May  8,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Crawford  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 

-  -      1      ■■..-■      

Note.  -*  As  to  sale  or  mortgage  of  future 
and  growing  cropsi  see  annotation  following 
this  case,  post,  S. 
L.R^.1917C. 


to  recover  possession  of  certain  cotton.    Af- 
firmed. 

Statement  by  Kirby,  J.: 

This  appeal  comes  from  a  Judgment 
against  appellant  in  a  controversy  over  four 
bales  of  cotton  raised  by  Ed  Smart  and  de- 
livered to  the  appellant  to  apply  upon  a  debt 
secured  by  mortgage  held  by  It.  The  ap- 
pellee brought  replevin  for  the  property, 
claiming  the  right  to  the  possession  thereof 
under  a  mortgage  executed  by  said  Smart. 
On  appeal  the  case  was  tried  by  the  circuit 
court  upon  an  agreed  statement  of  facts  as 
follows: 

Ed  Smart  raised  a  crop  of  25  acres  of 
cotton  on  the  Anderson  farm  in  Crawford 
county  in  the  year  1914.  He  executed  a 
mortgage  to  appellee  company  on  February 
24,  1914,  which  was  filed  in  the  recorder's 
office  on  the  26th  of  February,  1914.  The 
property  described  therein  included  plow 
tools,  certain  farming  implements,  a  buggy 
and  harness,  "and  15  acres  of  growing  cot- 
ton, also  seed  in  said  cotton,  and  4  acres 
of  growing  corn,  and acres  of  grow- 
ing  wheat,   and   acres   of   growing 
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oats,  and  all  other  crops  or  produce  I  may 
in  any  manner  have  an  interest  in  for  the 
year  1014,  to  be  planted  and  grown  on  the 
Anderson  farm  in  Van  Buren  township,  con- 
trolled by  Louis  Bryan,  or  anywhere  else 
in  Crawford  county."  He  executed  on  April 
1,  1014,  to  appellant  bank,  a  mortgage 
which  was  filed  in  the  recorder's  office  on 
the  2d  day  of  April,  1914  j  the  property  de- 
scribed therein  being  "10  acres  of  cotton 
to  be  grown  season  of  1014  on  Anderson's 
farm  in  Richland  township,"  and  "cotton, 
liorscB,  and  other  personal  property  in  Rich- 
land township,"  and  cotton,  horses,  and 
other  personal  property. 

Tlie  mortgagor  raised  a  crop  of  25  acres 
of  cotton  on  the  said  Anderson  farm  in  1914, 
and  gathered  the  cotton  in  controversy  from 
said  field,  and  delivered  it  to  appellant  bank 
to  be  applied  on  its  mortgage,  and  the  bank 
was  in  possession  thereof  when  the  suit  was 
commenced.  The  cotton  was  sold  by  agree- 
ment and  the  net  proceeds,  amounting  to 
$100.16,  are  now  in  the  hands  of  appellant. 
Tlie  debt  due  by  the  mortgagor  to  each 
party  exceeds  the  amount  of  the  proceeds 
of  the  cotton  sold. 

Mr.  E.  li.  Matlock,  for  appellant: 

Plaintiff's  mortgage  on  15  aeres  of  cotton 
in  a  field  of  25  acres  of  cotton  is,  as  to 
strangers  to  the  mortgage,  void  for  uncer- 
tainty. 

Person  v.  Wright,  35  Ark.  169;  Dodds  v. 
Neel,  41  Ark.  70;  Krone  &  Co.  v.  Phelps, 
43  Ark.  350;  Smith  v.  McCoy -Kessinger 
Lumber  Co.  108  Ark.  162,  157  S.  W.  735. 

When  plaintiff  wrote  tlie  words,  "and  all 
other  crops,"  in  its  mortgage,  it  is  held  to 
have  intended  to  cover  crops  different  from 
those  which  had  already. been  enumerated 
and  specified. 

Hyatt  v.  Allen,  54  Cal.  357;  Brooks  v. 
Kip,' 54  N.  J.  Eq.  471,  35  Atl.  658;  De  Loach 
k  Co.  v.  iEtna  Ins.  Co.  4  Ga.  App.  746,  62 
S.  E.  473:  State  Mut.  Ins.  Co.  v.  Clevenger, 
17  Okla.  49,  87  Pac.  583. 

Mr.  C.  A.  SUirblrd  for  appellee. 

Kirby,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  contends  that  appellee's  mort- 
gage was  void  for  uncertainty  of  description 
of  the  property  conveyed,  and  that  appellant 
is  entitled  to  retain  the  cotton  delivered  to 
it  under  its  mortgage,  notwithstanding  it 


is  also  void  for  insufiicient  description.  The 
mortgage  to  appellee  covered  15  acres  of 
growing  cotton  and  the  seed  therein,  "and 
all  otlier  crops  or  produce  I  may  in  any 
manner  have  an  interest  in  for  the  year 
1914,  to  be  planted  and  grown  on  the  An- 
derson farm  ...  in  Crawford  county." 
There  can  be  no  doubt  but  that  15  acres  of 
growing  cotton  and  the  seed  therein  would 
have  been  a  sufficient  description  of  such 
property  raised  on  the  Anderson  place  for 
the  year  1914,  if  no  more  than  tliat  quan- 
tity had  been  planted,  and  the  fact  tliat  the 
mortgagor  planted  25  acres  of  cotton  in- 
stead of  15  could  not  operate  to  make  the 
description  insufficient;  the  mortgage  not 
disclosing  that  it  was  in  contemplation  of 
the  parties  that  more  than  15  aeres  would 
be  planted  together  by  the  mortgagor.  Of 
course,  a  description  of  15  acres  out  of  25 
acres  to  be  planted  would  have  been  so  in- 
definite  as  to  have  been  ineffectual  as  a 
conveyance  or  security;  but  the  clause  "and 
all  other  crops  or  produce  I  may  in  any 
manner  have  an  interest  in  for  the  vear 
1914,"  to  be  grown  on  said  farm,  tended  to 
make  the  description  more  definite  and  cer- 
tain. 

Descriptions  in  mortgages  of  "all  my  crop 
of  corn,  cotton,  or  other  produce  that  I  may 
raise,  or  in  which  I  may  have  in  any  man- 
ner an  interest,"  for  the  particular  year  in 
a  designated  county,  and  "my  entire  crops 
of  cotton  and  corn  to  be  raised  by  me  the 
present  year  or  contracted  by  me,"  have 
been  held  sufficient.  Johnson  v.  Grissard,  51 
Ark.  410,  3  L.R.A.  795,  11  S.  W.  585:  Hen- 
derson v.  Gates,  52  Ark.  371,  12  S.  W.  780. 
The  words,  "and  all  other  crops  or  produce 
I  may  in  any  manner  have  an  interest  in," 
following  the  specific  description  of  "15 
acres  of  growing  cotton  and  the  seed  there- 
in, and  4  acres  of  growing  corn,"  etc.,  are 
not  confined  in  meaning  to  other  or  different 
kinds  of  crops,  but  include  all  other  crops 
whether  of  the  same  or  a  different  kind  to 
those  specifically  designated,  additional 
thereto.  The  description  in  the  mortgage 
being  sufficient,  it  constituted  a  valid  lien 
on  the  property  in  controversy  from  the 
date  of  its  filing,  and  was  superior  to  the 
claim  of  appellant,  and  entitled  the  appellee 
as  against  it  to  the  possession  of  the  cot- 
ton delivered  by  the  mortgagor  to  the  bank. 

The   judgment   is   correct,   and   it  is   af- 
firmed. 


Annotation — Sale  or  mortgage  of  future  and  growing  crops« 


/.  Scope,   9, 
II.  Validity  in  general: 

a.  Sales  and  mortgages  convey^ 
ing  growing  crops,   9. 
L.R.A.1917C. 


J/.— con  till  tjcJ. 

h.  Sales  and  mortgages  convey* 
ing  future  crops: 
1.  Sales,   10. 
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17.  h'^^^ontinued. 

9.  Mertgages : 

(a)  Validity  in  gener^ 

al,    11, 

(b)  Mortgagee's    legal 

title  or  lien,   11, 

(c)  Mortgagee*^     equi^ 

tahle  title  or  lienf 
IS, 

(d)  Relation     of     lieti 

haclc   to    time    of 
exeinttion,    14. 

(e)  As       affected       hy 

question  of  movt" 
gagor's      intet*est 
in   the   land,    14, 
III.  Retention  of  possession  hy  vendor 
and    mortgagot*    as    badge    of 
frand,  lO, 
IV.  Consumption      by      vendor     and 
mortgagor  as   badge  of  fraud, 
IS, 
F.  Mortgages   to   secure  future  ad^ 
vances,    18. 
VI,  Removal  of  crop  as  determining 

tnortgage  lien,  18, 
VII.  Statute  of  Frauds,  *^0. 
VIII»  Description  of  mortgaged  prop* 
erty: 

a.  As  to  third  persons: 

1.  Sufficiency     in    general, 

22, 

2.  Parol    evidence   to   sup- 

plement,   27. 

3.  Parol  evidence  to  icien. 

tify,  28, 

4.  Parol   evidence    to   con* 

tradict,  28. 

b.  As  between  the  parties  there" 

to: 

1,  Sufficiency     in    general, 

28, 

2.  Parol   evidence   to   sup* 

plement    and   identify, 

ao. 

c.  Crop  or  portion  of  crop  cov- 

ered    by    language    of    de- 
scription, 30. 

IX.  Notice: 

a.  Actual,  32. 

b.  Constructive,  32, 

X.  Who   has  assignable   interest   in 
crops : 
a.  Landowner,     landlord^    and 

employer,  33, 
h.  Tenant,    cropper,    and    em- 
ployee, 33. 
XI,  Conveyance  of  land  as  including 
crops : 

a.  In  general,  3&. 

b.  Reservation  by  parol,  37, 

e.  Rights  of  grantor's  lessees, 
38. 
L.R.A.19170. 


XI, ^'Continued. 

d.  Rights    of    purchasers    and 

mortgagees      of      grantor*  s 
crops,  30. 
XII.  Mortgage    of   land   as   including 
crops : 

a.  In  general: 

1.  General  rule,  40. 

2.  Maturity  rule,  43. 

3.  Ohio  rule,  44. 

b,  Rese^'^i^ation  by  parol,   44. 

e.  Rights    of    mortgagor's    les- 

sees, 4i%. 

d.  Rights     of     purch4isers     of 

mortgagor's  crops,  49. 

e.  Rights     of     mortgagees     of 

mortgagor- s  crops,   51. 

f.  Mortgages   including   profits 

as  chattel  mortgages,  5i. 

/.  Scope. 

This  note  is  intended  to  discuss  the 
validity  and  incidents  of  sales  and  mort- 
gages which  convey,  or  attempt  to  con- 
vey, crops  growing  or  to  be  grown.  The 
earlier  cases  dealing  with  these  matters 
will  be  found  discussed  in  a  note  in  a 
prior  volume.*  Certain  phases  of  the 
question  dealt  with  in  that  earlier  note 
have  since  been  brought  down  to  date 
in  subsequent  volumes.  Upon  tlie  ques- 
tion whether  contracts  for  the  sale  of 
growing  crops  or  reservations  of  grow- 
ing crops  by  grantors  in  deeds  must  be 
in  writing)  reference  is  made  to  such  a 
note.*  And  a  similar  note  is  referred  to 
for  cases  dealing  with  the  validity  of 
chattel  mortgages  on  crops  to  be  grown 
on  lands  in  which  the  mortgagor  has  no 
present  interest.'  Cases  involving  these 
matters,  which  have  arisen  subsequent- 
ly to  the  notes  referred  to,  are  herein 
discussed. 

The  question  of  the  right  to  crops 
growing  on  real  estate  sold  upon  con- 
tract is  discussed  elsewhere  in  this  se- 
ries,* as  is  the  question  of  the  right  of  a 
purchaser  of  public  lands  to  the  crops 
growing  thereon.^ 

II.  Validity  in  general. 

a .   Sa les  and  mortgages  conveying  gro^V" 

ing  crops. 

The  courts  seem  to  have  little  difficulty 

1  Note  to  Dickey  v.  Waldo,  23  L.R.A.  449. 

•  Note  to  GraboV  v.  McCracken,  23  L.R.A. 
(N.S.)  1218. 

•  Note  to  Windham  ▼.  Stephenson,  19 
L.R.A.(X.S.)   910. 

4  Note  to  Speicher  v.  Lacy,  35  L.R.A. 
(N.S.)   1066. 

•  Note  to  Reservation  State  Bank  ▼. 
Hoist,  70  L.R.A.  799. 
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over  the  question  as  to  the  validity  o£ 
sales  and  mortgages  dealing  with  crops 
which  are  actually  in  the  ground  at  the 
time  when  the  instrument  of  conveyance 
is  made.  No  recent  case  has  been  found 
holding  such  an  instrument  invalid.  Not 
only  has  it  been  laid  down  as  an  ab- 
stract principle  that  growing  crops  are 
the  proper  subjects  of  sale,®  but  it  has 
concretely  been  held  that  growing  crops 
of  wheat,''  corn^^  and  flax  ®  may  be  sold. 
In  a  similar  fashion  it  has  been  held 
that  a  mortgage  on  growing  crops  is 
valid,^^  and  in  one  jurisdiction  a  statute 
providing  that  a  lien  by  contract  upon 
crops  shall  attach  only  to  the  crop  next 
maturing  after  the  delivery  of  the  con- 
tract is  held  to  have  been  enacted  merely 
"to  stop  the  practice  which  previously 
existed  of  taking  chattel  mortgages  upon 
crops  to  be  grown  for  an  indeflnite  num- 
ber of  years  in  the  future,"  and  never  to 
have  been  intended  to  avoid  a  mortgage 
of  a  mature  crop  for  the  existing  year!^^ 


&.  Sales  and  mortgages  conveying  fu~ 

ture  crops, 

1,  Sales, 

While  no  recent  case  has  been  found 
squarely  ^  qh  this  point,  a  consideration 
of  all  the  cases  together  leads  to  the  con- 
clusion that  a  sale  of  crops  is  not  ren- 
dered void  by  the  fact  that  the  crops 
have  not  been  planted  at  the  time  of  such 
sale.^'  It  seems,  rather,  that  the  failure 
of  existence  prevents  any  passing  of  title 
at  the  time  of  the  making  of  the  instru- 
ment. One  court  is  of  the  opinion  that, 
in  a  ca£e  of  the  sale  of  an  unplanted 
crop,  the  title  does  not  pass  until  the 
crop  is  threshed  and  ready  for  delivery.** 
Another  court  demands  not  only  that  be- 
fore title  shall  pass  the  crop  shall  be 
grown,  but  that  "notice  be  given  to  the 
vendee,  or  some  act  done  by  the  vendor 
designating  it  as  the  article  sold."  ** 
The  question,  however,  is  subject  to  the 
general  principle  that  the  intention  of 


•  Veils  v.  Battin  (1807)  6  Kan.  App.  742, 
50  Pac.  040. 

7  See  also  the  cases  in  I.  of  the  note  in 
23  L.R.A.  449. 

''Annual  crops  raised  by  yearly  labor  and 
cultivation  are  fructus  industriales,  and 
are  to  be  regarded  as  personal  chattels, 
independent  and  distinct  from  the  land, 
capable  of  a  sale  without  regard  to  whethei 
growing  or  matured.  .  .  .  It  is  clear 
.  .  .  that  a  growing  crop  of  wheat  is  a 
proper  subject  of  sale."  Swafford  v.  Spratt 
(1002)   93  JMo.  App.  631,  67  S.  W.  701. 

In  Turner  v.  Morris  (1910)  142  Mo.  App. 
60,  126  S.  W.  238,  an  action  involving  the 
right  to  a  crop  of  wheat  growing  on  land 
traded  for  other  land,  in  which  it  was  urged 
by  the  purchaser  of  the  land  with  the  grow- 
ing crop  that  such  crop  passed  with  the 
land  irrespectively  of  a  cropping  contract 
existing  between  the  vendor  thereof  and 
a  third  person,  it  is  said:  ''It  seems  quite 
well  established  now  both  in  England  and 
in  this  country  that  annual  crops,  crops 
raised  by  yearly  labor  and  cultivation,  or 
fructus  industriales,  are  to  be  regarded 
as  personal  chattels,  independent  of  and 
distinct  from  the  land,  capable  of  being 
sold  by  oral  contract,  and  this  without 
regard  to  whether  the  crops  are  growing, 
or,  having  matured,  have  ceased  to  derive 
any  nutriment  from  the  soil." 

«In  Davis  v.  Cramer  (1915)  188  Mo. 
App.  718,  176  S.  W.  468,  an  action  involv- 
ing a  crop  of  corn,  it  is  said:  "The  crop 
in  question  was  an  annual  crop,  yearly 
planted  and  raised,  belonging  to  the  class 
as  fructus  indu.«triales,  and  was  therefore 
capable  of  being  treated  as  a  personal 
chattel." 

0  It  is  held  in  Glass  v.  Blazer  Bros.  (1902) 
91   Mo.  App.  564,  that  a  crop  of  growing 
flax  is  a  proper  subject  of  sale. 
L.RJi.l917C. 


WMeador  v.  CuUison  (1011)  62  Colo.  172, 
120  Pac.  146. 

See  also  the  cases  in  I.  c,  II.,  XL,  and 
XII.  of  the  note  in  23  L.R.A.  449. 

II  Schweinber  v.  Great  Western  Elevator 
Co.  (1899)  9  N.  D.  113,  81  N.  W.  35. 

w  See  Wright  v.  Vaughan  (1911)  137  Ga, 
52,  72  S.  E.  412. 

18  See  the  cases  in  I.  a  and  11.  of  the  note 
in  23  L.R.A.  449. 

1*  A  sale  of  future  crops  is  held  in  Welter 
v.  Hill  (1896)  66  Minn.  273,  68  N.  W.  26, 
not  to  pass  title  until  the  crop  is  threshed 
and  ready  for  delivery.  The  court  says: 
"When  did  the  title  to  the  property  pass? 
It  did  not  pass  when  the  bill  of  sale  was 
made,  because  it  was  not  then  in  existence. 
There  was  nothing  then  in  existence  but 
the  seed,  which  was  not  yet  sown.  Plain- 
tiff does  not  claim  that  he  bought  that, 
and,  even  if  he  had,  it  WjouUI  not  entitle 
him  to  follow  that  seed  into  the  crop  and 
claim  the  whole  crop.  Calling  the  trans- 
action a  sale  and  the  instrument  a  bill  of 
sale  did  not  make  the  contract  an  executed 
one,  when  the  facts  show  tliat  it  was  not." 
(Action  by  purchaser  for  conversion, 
against  sheriff  who  seized  crop  nnder  execu- 
tion against  vendor.) 

16  In  Farmers  Nat.  Bank  v.  Coyner 
(1909)  44  Ind.  App.  335,  88  N.  E.  856,  it 
is  said:  "The  bill  of  sale  in  question  was 
for  a  crop  to  be  grown.  In  such  a  case 
no  title  passes  until  the  crop  is  grown 
and  notice  given,  to  the  vendee,  or  some 
act  done  by  the  vendor  designating  it  as 
the  article  sold,  either  by  setting  it  apart, 
marking  it,  or  some  other  similar  act." 
And  it  is  held  that  the  placing  of  certain 
corn  in  crib  and  the  referring  to  it  as  the 
corn  of  the  purchaser,  if  done  'with  the 
intention  and  purpose  of  thereby  making 
delivery  to  the  vendee,  coaetitute  a  suffi- 
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the  parties  gathered  from  the  contract^ 
in  connection  with  the  attending  circum- 
stances, is  the  ultimate  criterion,  and 
may  prevail  over  the  prima  facie  rules 
founded  on  the  presumed  intention. ^^* 

2.  Mortgages, 
(a)   VaUdUy  in  general. 

In  a  few  jurisdictions  it  seems  to  be 
the  law  that  mortgages  of  crops  not  yet 
planted  are  void ;  ^^  or,  as  is  held  in  one 
case,  void  at  least  as  to  third  persons;  ^"^ 
or,  as  held  in  another,  void  as  to  crops 
raised  later  than  the  crop  '^next  follow- 
ing the  conveyance.''^*  The  vast  ma- 
jority of  the  cases,  however,  are  opposed 
to  this  view.**  And  where  mortgages  of 
future  crops  are  specifically  legalized  by 
statute,  they  cannot,  of  course,  be  held 
illegal,*'  provided  the  requirements  of 


the  statute  are  complied  with.'*  In  one 
jurisdiction  a  statute  has  been  passed 
providing  that  no  mortgage  shall  bind  a 
future  crop  unless  it  is  made  ^'as  a  se- 
curity for  the  purchase  price  and  inter- 
est thereon  of  seed  grain."  This  statute 
was  construed  as  not  being  intended  to 
render  void  mortgages  for  the  price  of 
seed  grain  on  crops  raised  from  seed 
other  than  that  purchased.^ 

(b)   Mortgagee's  legal  title  or  lien. 

While,  in  the  absence  of  statute,  there 
is  some  doubt  whether  a  mortgage  of  an 
unplanted  crop  will  pass  the  legal  title 
thereto  or  create  a  lien  thereon  when  it 
comes  into  existence,  unless  possession 
thereof  is  taken  by  the  mortgagee,**  it  is 
certain  that,  under  a  Code  provision  mak- 
ing mortgages  on  unplanted  crops,  exe- 


cient  delivery  to  pass  title.  (Action  by 
purchaser  for  conversion,  against  vendor 
and  his  tenant.) 

i»»See  Farmers  Nat.  Bank  v.  Coyner 
(Ind.)   supra. 

ifi  There  can  be  no  mortgage  of  a  crop 
until  it  is  planted.  Bank  of  Cusseta  ▼. 
Ellaville  Guano  Co.  (1916)  143  Ga.  312, 
85  S.  E.  119. 

In  accordance  with  the  rule  that  a  valid 
mortgage  cannot  be  made  of  a  crop  which 
has  no  actual  or  potential  existence  at 
the  date  of  the  mortgage,  it  is  held  in  Hall 
V.  State  (1907)  2  Ga.  App.  739,  59  S.  E. 
26,  that  where  a  crop  covered  by  a  mort- 
gage is  destroyed  by  hail  the  lien  of  the 
mortgage  does  not  attach  to  any  portion 
of  the  new  crop  planted  to  replace  the 
injured  crop,  the  new  crop  not  being  in 
existence  at  the  time  of  the  execution  of 
the  mortgage. 

Where,  in  Campbell  v.  McKinnon  (1963) 
14  Manitoba  L.  R.  421,  the  lessor  of  land 
is  claiming,  under  the  lease,  a  portion  of 
the  grain  raised  on  the  premises,  it  is 
said  that,  construing  the  legal  ownership 
of  the  grain  to  be  in  the  lessor,  he  would 
be  treated  in  equity  as  having  onlv  a  lien 
or  charge  thereon  for  the  moneys  mtended 
to  be  secured,  which  charge  would  be  void 
under  statute  as  upon  ''a  crop  to  be  grown 
in  the  future.'* 

See  also  II.  and  XXI.  of  the  note  in  23 
LJI.A.  449. 

Win  Florence  v.  Wilson  (1909)  46  Colo. 
427,  106  Pac.  879,  it  is  held  that  a  mort- 
gage on  a  crop  of  potatoes  not  yet  planted, 
while  good  as  between  the  parties  thereto, 
is  void  as  to  third  persons. 

MIt  18  said  in  Hahn  ▼.  Heath  (1900)  127 
H.  C.  27,  37  S.  E.  63,  that  while  Loftin  v. 
Hines  (1890)  107  N.  C.  300,  10  L.R.A.  490, 
12  S.  £.  197,  holds  that  a  mortgage  on  a 
crop  other  than  of  the  year  current  is 
invalid,  by  this  is  meant  *'the  crop  next 
following  the  conveyance.*'  And  it  is  held 
further  that  a  mortgage  on  crops  to  be 
raieed  in  the  future  which  does  not  specify 
L.R^.1917C. 


any  particular  year  will  be  good  as  to  the 
crop  raised  during  the  season  succeeding  the 
mortgage. 

19  In  Hall  V.  Glass  (1899)  123  Cal.  500, 
69  Am.  St.  Rep.  77,  56  Pac.  336,  where  it  is 
iffged  that  a  decree  of  insolvency  rendered 
between  the  execution  of  a  mortgage  on 
future  crops  and  the  planting  has  dis- 
charged the  lien  of  the  mortgage,  it  is  held 
that  the  potential  existence  of  the  crops, 
even  before  planting,  is  sufficient  to  Sustain 
the  lien  of  the  mortgage. 

See  Lemon  v.  Wolff  (1898)  121  Cal.  272, 
63  Pac.  801;  Hall  v.  Glass  (Cal.)  supra; 
Wilkerson  v.  Thorp  (1900)  128  Cal.  221,  60 
Pac.  679;  Kelley  v.  Goodwin  (1901)  95  Me. 
538,  60  Atl.  711,  infra,  note  29. 

See  also  I.  c,  II.,  XIII.,  and  XXI.  of  the 
note  in  23  L.R.A.  449. 

And  see  infra,  II.  b,  2  (b),  II.  b,  2  (c), 
n.  b,  2  (d),  and  II.  b,  2  (e). 

M  Under  a  statute  authorizing  an  agree- 
ment to  create  a  lien  upon  property  not 
yet  in  existence,  and  providing  that  such 
lien  shall  attach  from  the  time  when  the 
lienor  acquires  an  interest  in  the  property, 
future  crops  'may  be  mortgaged.  Donovan 
V.  St.  Anthony  &  D.  Elevator  Co.  (1898)  7 
If.  D.  613,  66  Am.  St.  Rep.  674,  75  N.  W. 
809;  Eckles  t.  Ray  (1904)  13  OkU.  541,  76 
Pac.  286. 

And  under  a  statute  authorizing  the 
mortgaging  of  crops  not  planted,  but  to  be 
planted  in  the  future,  the  validity  of  mort- 
gages on  future  crops  cannot  be  assailed. 
First  Nat.  Bank  v.  Rogers  (1909)  24  Okla. 
367,  103  Pac.  682. 

81  Under  a  statute  providing  that  a 
mortgage  of  future  crops  shall  be  valid 
against  crops  planted  within  twelve  months 
after  its  execution,  a  morto^age  is  valid 
only  against  crops  to  be  planted  within 
twelve  months  of  its  execution.  Word  v. 
Cole   (1916)   122  Ark.  467,  183  S.  W.  767. 

WRex  V.  Holderman  (1914)  19  D.  L.  R. 
748,  30  West.  L.  R.  82,  7  West.  Week.  Rep. 
729,  23  Can.  Grim.  Gas.  369. 

88  See  Littlefield  v.  Lemly  (1898)  75  Mo. 


12 


AXXO.-.SALE  OR  MORTGAGE  OF  FUTURE  AND  GROWING  CROPS. 


cuted  during  the  year  in  which  such , 
crops  are  to  be  grown,  conveyances  of 
"the  legal  title  thereto  in  all  respects  as 
if  such  crops  were  already  planted,"  the 
legal  title  to  crops  satisfying  the  re- 
quirements of  the  statute  passes  at  once 
to  the  mortgagee.**  On  the  other  hand, 
under  a  statute  providing  that  mort- 
gages on  property  not  in  existence  shall 
become  liens  thereon  only  when  the  lien- 
or acquires  an  interest  therein,  no  lien 


attaches  to  crops  not  yet  planted  at  the 
time  of  the  execution  of  the  mortgage.* 
The  mere  planting  of  crops  covered  by 
a  future  mortgage  vests  in  the  mort- 
gagee no  legal  rights  therein,**  in  the 
absence  of  some  further  act  on  the  part 
of  the  mortgagee."  If,  however,  the 
property,  when  it  comes  into  existence, 
is  delivered  to  the  mortgagee,  it  seems 
that  his  legal  title  thereto  becomes  com- 
plete.«« 


App.  611,  infra,  note  29,  and  Cheatham  v. 
Keli^y,  ante,  1,  and  other  cases  cited  in- 
fra, note  20. 

See,  in  connection  herewith,  XII.  of  the 
note  in  23  L,R.A.  449. 

M  Under  a  Code  provision  that  "a  mort- 
gage of  unpianted  crops  of  agricultural 
productH,  executed  on  or  after  the  Ist  day 
of  lanuary  of  the  year  in  which  such  crops 
are  grown,  conveys  the  legal  title  thereto 
in  all  respects  as  if  such  crops  were  already 
planted/'  a  mortgage  executed  January  9th 
on  cotton  to  be  grown  that  year  is  a  valid 
conveyance  of  legal  title  to  the  mortgagee, 
suflicient  to  enable  him  to  bring  an  action 
for  conversion  against  a  person  who  pur- 
chases  such  cotton  from  the  mortgagor. 
Woods  v.  Rose  (1002)  135  Ala.  297,  33  So. 
41. 

And  under  the  same  Code  provision  it 
is  held  in  Whaley  v.  Bright  (1914)  189 
Ala.  134,  66  So.  644,  that  a  mortgage  exe- 
cuted in  1910.  of  crops  to  be  raised  during 
that  and  subsequent  years,  conveys  the 
legal  title  to  the  mortgagee  to  the  crops 
to  be  raised  in  1910.  It  was  also  held 
that  the  mortgage  conveyed  the  equitable 
title  to  the  crop  for  1911,  which,  the  mort- 
gage being  recorded,  was  protected  by  the 
registration  statutes  against  a  subsequent 
mortgage. 

So,  in  Murphey  v.  Farmers  Union  Ware- 
house Co.  (1912)  4  Ala.  App.  439,  58  So. 
667,  without  specifically  referring  to  this 
Code  provision,  it  is  held  that  the  mort* 
gagee  of  future  crops  raised  during  the 
year  in  which  the  mortgage  was  executed, 
upon  land  in  which  the  mortgagor  had  a 
present  interest  at  the  time  of  execution 
thereof,   has   the   legal   title  to   the   crops. 

And  in  Hughes  &  T,  Supply  Co.  v.  Bussey 
(1915)  ~  Ala.  App.  — ,  70  So.  997,  an  ac- 
tion of  trover  by  one  claiming  under  a 
mortgage  of  crops  executed  after  January 
the  1st  of  the  year  in  which  the  crop  was 
raised,  it  was  held  that,  under  the  stat- 
ute, "the  plaintiff  made  out  a  priqaa  facie 
case  ...  by  offering  in  evidence  the 
mortgage  and  by  proving  that  the  bale 
of  cotton  in  question  was  raised  during 
the  year  covered  by  the  mortgage,  on 
land.s  in  that  county  in  the  possession 
of  the  mortgagor  at  the  time  of  the  execu- 
tion of  the  mortgage,  under  a  lease  which 
continued  up  to  and  after  the  time  the 
bale  of  cotton  was  raised." 

And  see  XXI.  of  the  note  in  23  L.R.A. 
449. 
L.R.A.1917C. 


f  «» Savings  Bank  v.  Canfield  (1000)  12 
S.  D.  330,  81  X.  W.  630,  holding  that  the 
lien  of  the  mortgage  had  not  attached  to 
crops  grown  by  the  mortgagor  under  an 
agreement  with  the  owner  of  the  land  by 
which  the  latter,  upon  request,  was  to  give 
him  two-thirds  of  the  crops  after  deducting 
all  advances  and  indebtedness,  no  such 
request  having  been  made  and  the  indebt- 
edness aggregating  more  than  the  crop. 
But  see  infra,  note  141. 

MIn  CiiEATHANi  V.  Keixet,  ante,  1,  in- 
volving the  rights  of  a  mortgagee  of  a 
tobacco  crop  which  was  growing  in  a  plant 
bed,  but  not  set  out  at  the  date  of  execu- 
tion, and  of  a  subsequent  assignee  of  the 
mortgagor,  the  court  says,  with  r^ard 
to  a  lien  at  law  on  behalf  of  the  mortgagee: 
"The  thing  mortgaged  must  have  an  actual 
existence  at  the  time  of  the  execution  of 
the  mortgage,  to  the  end  that  the  mortgage 
will  create  a  lien  upon  it.  If  the  mortgage 
contemplates  the  acquisition  by  the  mort- 
gagor of  the  property  described  in  the  mort- 
gage after  the  execution  of  the  mortgage, 
the  mortgage  will  not  create  or  be  a  lien 
on  the  property  so  Bubsequently  acquired 
when  it  comes  into  existence.'* 

And  see  Patapsco  Guano  Co.  v.  Ballard, 
infra,  notes  28  and  29;  Swinney  v.  Gouty 
(1900)   83  Mo.  App.  549,  infra,  note  29. 

W  In  Rochester  Distilling  Co.  v.  Rasey 
(1894)  142  N.  Y.  570,  40  Am.  St.  Rep.  635, 
37  N.  K.  635,  affirming  (1892)  65  Hun,  512, 
20  N.  Y.  Supp.  583,  an  action  involving 
the  legal  title  to  crops  as  between  a  mort' 
gagee  under  a  mortgage  executed  before 
the  crops  were  planted,  and  a  creditor  who 
attached  them  after  thev  came  into  exist- 
ence,  it  is  held  that,  no  further  adt  having 
been  done  by  the  mortgagee  to  make  the 
mortgage  an  actual  lien  upon  the  crops, 
such  mortgagee  had  no  legal  claim  to  them 
which  would  give  him  priority  over  the 
attaching  creditor  in  an  action  at  law. 

MIt  is  said  in  Patapsco  (tuano  Co.  v. 
Ballard  (1894)  107  Ala.  710,  54  Am.- St. 
Rep.  131,  19  So.  777,  that,  'Mf  the  property 
in  such  a  mortgage,  when  it  comes  into 
existence,  is  delivered  to  the  mortgagee, 
his  legal  title  to  it  becomes  complete,  and 
he  may  maintain  trespass,  trover,  or 
detinue  against  anyone  who  should  disturb 
his  possession." 

And  it  is  said  obiter  in  Littlefleld  v. 
Lemley  (1898)  75  Mo.  App.  511.  infra, 
note  20,  that,  "if  the  mortgagee  shall  take 
possession   of   the   after-acquired   property 
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(c)  Mortgagee's  equitable  title  or  lien,  j  on  such  a  mortgage  as  enforceable,  and 


In  equity  the  holder  of  a  mortgage 
executed  on  unplanted  crops  fares  better 
than  at  law.    Courts  of  equity  look  up- 


have  established  the  rule  that  as  soon  a» 
such  crops  are  planted  the  lien  of  the 
mortgage  attaches  thereto.^    A  disiK)si- 


before  other  rights  have  attached,  then 
the  legal  title  will  become  vested"  in  him. 

And  see  the  excerpt  from  the  opinion 
in  Holroyd  t.  Marshall  (1861)  10  H.  L. 
Gas.  220,  11  Sag.  Reprint,  990,  33  L.  J.  Ch. 
N.  S.  193,  9  Jur.  N.  S.  213,  7  I*  T. 
N.  S.  172,  11  Week.  Rep.  171,  10  Eng.  Rul. 
Cas.  420,  quoted  in  Cumberland  Nat.  Bank 
V.  Baker  (1898)  57  N.  J.  Eq.  231,  40  Atl. 
850,  infra,  note  29. 

See,  in  this  connection,  III.,  IV.,  and  XXI. 
of  the  note  in  23  L.R.A.  449. 

M  '3y  former  decision  of  this  court  it 
was  settled  that  a  mortgage  on  an  un- 
planted crop  does  not  pass  to  the  mortgagee 
a  legal  title  to  the  crop  as  it  may  be 
planted  or  as  it  Hiay  come  into  existence, 
but  that  in  a  court  of  equity  it  operates 
by  way  of  present  contract,  taking  effect 
and  attaching  to  the  crop  when  and  as 
soon  as  it  comes  in  esse,  creating  a  right 
the  court  will  enforce  against  all  others 
than  bona  fide  purchasers  for  value.** 
Patapsco  Guano  Co.  v.  Ballard  (Ala.)  supra. 

And  in  Truss  v.  Harvey  (1898)  120  Ala. 
636,  24  So.  927,  an  action  involving  the 
validity  of  a  mortgage  executed  before 
the  planting  of  the  crops,  it  is  said:  "The 
mortgage  created  an  equitable  interest  in 
the  plaintiff  (mortgagee)  in  the  crop  raised, 
.  .  .  attaching  to  the  cotton  when  it 
came  into  existence." 

A  mortgage  on  an  unplanted  crop  does 
not  convey  the  legal  title,  "but  it  conveys 
an  equity  which  clothes  the  mortgagee  with 
the  right  to  maintain  an  action  on  the 
case  in  his  own  name  against  anyone  who 
sells  the  crop  thus  mortgaged  and  receives 
and  converts  the  proceeds."  Clemmons, 
P.  &  Co.  v.  Metcalf  (1910)  171  Ala.  101,  54 
So.  208. 

In  McMaster  v.  Emerson  (1899)  109 
Iowa,  284,  80  X.  W.  389,  an  action  involv- 
ing the  rights  of  a  mortgagee  of  crops,  the 
court,  quoting  Simmons  v.  Anderson  (1890) 
44  Minn.  487,  47  N.  W.  52,  says:  "A 
chattel  mortgage  on  crops  to  be  thereafter 
grown  gives  the  mortgagee  no  interest  in, 
or  lien  upon,  the  land.  It  attaches  as  a 
lien  only  on  the  interest  which  the  mort- 
gagor may  have  in  the  crops  when  they 
come  into  being." 

It  is  said  in  Canada  Permanent  Loan  & 
Sav.  Co.  V.  Todd  (1805)  22  Ont.  App.  Rep. 
515,  that,  ''although  at  law  it  is  impossible 
to  assign  property  not  in  existence,  to  come 
upon  tlte  premises  of  the  grantor  at  some 
future  time,  courts  of  equity  have  always 
held  that  in  those  circumstances,  when  the 
goods  have  come  upon  the  premises,  the 
interest  of  the  assignee  attaches;  but  it  is 
not  a  legal,  but  only  an  equitable,  interest." 

And  it  is  said  in  Cumberland  Nat.  Bank 
V.  Baker  (1898)  57  N.  J.  ;Eq.  231,  40  Atl. 
850,  a  suit  to  foreclose  a  mortgage  on 
future  crops,  that,  "if  there  be  any  ques- 
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tion  of  the  status  of  a  mortgage  made 
bv  a  tenant  or  owner  of  lands  on  after- 
planted  crops  in  the  view  of  a  court  of 
law,  there  is  little  doubt  that  such  an 
agreement  will  be  sustained  in  a  court 
of  equity."  And  the  court  approves  the 
opinion  of  Lord  Chelmsford  in  Holrovd  v. 
Marshall  (1861)  10  H.  L.  Cas.  220,  11*  Eng. 
Reprint,  909,  33  L.  J.  Ch.  N.  S.  193.  9  Jur. 
N.  S.  213,  7  L.  T.  X.  S.  172,  11  Week.  Rep. 
171,  10  Eng.  Rul.  Cas.  420,  "where  he 
declared  that  at  law  a  disposition  of  after- 
acquired  property  passes  no  title  until 
possession  is  taken,  or,  by  some  equivalent 
novus  actus  interveniens,  dominion  over  it 
is.  assumed  by  the  assignee,  but  in  equity 
the  moment  the  property  comes  into  exist- 
ence the  agreement   operates  upon   it." 

In  Isbell  V.  Slette  (1916)  52  Mont.  156, 
155  Pac.  503,  an  action  involving  the  re- 
spective rights  of  a  mortgagee  of  crops  to 
be  grown  on  the  lands  of  tlie  mortgagor, 
and  the  mortgagor's  lessee,  who  leas^  the 
land  subsequently  to  the  mortgage  and 
planted  the  crops  in  dispute,  it  is  said:  "It 
goes  without  saying  that  the  lien  of  such 
a  mortgage  cannot  attach  until  the  crops 
come  mto  existence, — until  they  are 
planted." 

And  in  Swinney  ▼.  Gouty  (1900)  83  Mo. 
App.  549,  an  action  involving  the  relative 
rights  in  a  crop  of  corn  of  one  who  took 
a  mortgage  thereon  before  the  corn  was 
planted,  and  a  subsequent  purchaser  of  such 
com,  it  is  said:  "Jt  may  be  conceded  that 
a  chattel  mortgage  on  property  not  in 
esse  will  not  convey  the  legal  title  to  the 
property  when  it  comes  into  existence,  hnt 
an  equitable  lien  only  attaches  to  it,  which 
lien  may  be  enforced  by  equitable  proceed- 
ings against  the  mortgagor  or  those  claim- 
ing title  to  the  property  under  him  with 
actual   notice  of  the  mortgage." 

WTiere,  in  Littlefield  v.  Leniley  (1898) 
75  Mo.  App.  511,  one  who  had  taken  a 
mortgage  on  a  crop  of  corn  not  yet  planted 
brought  an  action  after  the  harvesting  of 
the  corn,  against  a  purchaser  from  a  subfie- 
quent  mortgagee,  the  court  said:  "It  is 
the  settled  law  of  this  state  that  a  mort- 
gage of  chattels  not  in  existence  at  the 
execution  of  the  instrument  will  not  pass 
the  legal  title  of  such  after-acquired  prop- 
erty. WTien  the  property  comes  into  exiHt- 
ence  an  equitable  lien  will  attach,  but  to 
enforce  this  the  mortgagee  must  resort  to 
equity." 

So  the  lien  of  a  mortgage  executed  on 
a  crop  of  wheat  not  yet  planted  was  held, 
in  Hos tetter  v.  Brooks  Elevator  Co.  (1894) 
4  N.  D.  357,  61  X.  W.  49,  to  attach  as  a 
mortgage  lien  as  soon  as  the  grain  was 
planted. 

And  see  Cheatham  v.  Ketxet,  ante.  1, 
in  which  it  is  held  that  a  mortgage  bv  a 
tenant  in  favor  of  his  landlord,  upon  a  crop 
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tion  to  limit  the  application  of  this  rule 
to  actions  arising  between  the  parties  is 
evidenced  in  one  case,**  but  a  subsequent 
case  in  the  same  jurisdiction  fails  to  ad- 
here to  that  rule.'^  In  a  number  of  cases 
in  which  the  validity  of  the  mortgages 
has  not  been  attacked,  mortgagees  of 
future  crops  have  been  permitted  to 
bring  actions  at  law  for  the  recovery  of 
the  crops  or  their  value  from  third  per- 
sons illegally  obtaining  possession  of 
them,  under  a  statute  giving  the  holder 
of  an  equitable  title  the  right  to  bring 
an  action  at  law,  apparently  on  the 
theory  that  the  planting  of  such  crops 
vested  in  the  mortgagees  the  equitable 
title  thereto.^* 

It  has  also  been  held  that  contracts  to 
execute  mortgages  on  future  crops  as 
soon  as  they  shall  come  into  existence 
are  valid  and  enforceable  in  equity.*' 

(d)   Relation  of  lien  haclc  to  time  of 

execution. 

When  it  comes  to  the  question  wheth- 


er the  equitable  lien,  once  having  at- 
tached, relates  back  to  the  time  of  the 
execution  of  the  mortgage,  or  whether 
it  dates  only  from  the  time  the  crop  is 
planted,  the  courts  are  not  in  harmony. 
In  one  case  it  was  held  that  such  equi- 
table lien  does  relate  back  to  the  time  of 
execution,  so  as  to  be  prior  to  the  lien 
of  a  judgment  rendered  after  the  date 
of  its  execution,  but  prior  to  the  time  of 
the  planting.**  In  another  jurisdiction, 
however,  a  landlord's  lien  subsequent  in 
time  to  the  mortgage,  but  dating  prior 
to  the  planting  of  the  crop,  is  held  to  be 
superior  to  the  lien  of  the  mortgage, 
which  attached  to  the  crop  upon  the 
planting  thereof.** 

(e)  As  affected  hy  question  of  mort" 
gagor*8  interest  in  the  land. 

The  question  of  the  validity  of  a  chat- 
tel mortgage  on  crops  to  be  grown  on 
land  in  which  the  mortgagor  has  no  pres- 
ent interest  is  discussed  in  a  note  in  an 


to  be  grown  in  the  future,  creates,  as  soon 
as  the  crop  comes  into  existence,  an  equita- 
ble lien  thereon  which  will  take  precedence 
over  an  assignment  for  the  benefit  of  the 
tenant's  creditors. 

In  Kelley  v.  Goodwin  (1901)  95  Me.  538, 
50  Atl.  711,  an  action  involving  a  contract 
between  a  landlord  and  his  tenant,  which 
the  court  deems  to  have  the  nature  of  a 
mortgage,  it  is  held  that,  although  crops 
not  in  existence  are  not  subjects  of  mort- 
gage at  common  law,  yet,  if  they  have  po- 
tential existence  at  the  time  of  the  execu- 
tion of  the  mortgage,  the  instrument  is 
valid  as  an  executory  agreement,  and  is 
enforceable  in  equity. 

And  see  Ballard  v.  Mayfield  (1894)  107 
Ala.  398,  18  So.  29 ;  J.  H.  Anders  Mercantile 
Ck).  V.  Rice  Bros.  (1914)  187  Ala.  468,  65 
So.  388;  Bank  of  British  N.  A.  v.  Mcintosh 
(1897)  11  Manitoba  L.  R.  503. 

See  also  VI.  and  Xll.  of  the  note  in  23 
L.R,A.  449. 

30  Where,  in  Conley  v.  Nelin  (1910)  60 
Tex.  Civ.  App.  395,  128  S.  W.  424,  it  is 
urged  tliat  a  mortgage  given  on  a  crop  of 
cotton  before  it  was  planted  is  void,  the 
court  aays:  "The  mortgage  in  question,  as 
between  the  parties,  notwithstanding  the 
crop  had  not  been  planted  at  the  time  it 
was  given,  is  regarded  as  a  valid  equitable 
mortgage,  and  will  attach  to  the  crop  after 
the  same  is  planted  and  grown.'' 

81  In  Ivy  V.  Pugh  (1913)  —  Tex.  Civ. 
App.  — ,  161  S.  W.  039,  the  court  says:  "It 
is  well  settled  in  this  state  that  a  chattel 
mortgage  executed  upon  property  at  the 
time  not  in  existence  may  become  operative 
if  the  property  covered  subsequently  comes 
into  the  possession* of  the  mortgagor.  This, 
however,  is  not  upon  the  ground  that  the 
execution  of  such  instrument  creates  at 
the  time  a  valid  lien  upon  the  thing  mort- 
gaged, for  in  the  supposed  case  the  thing 
L.R.A.1917C. 


mortgaged  is  not  in  existence,  and  neces- 
sarily there  can  be  no  lien  against  it.  It  is 
rather  upon  the  equitable  principle  of 
estoppel,  or,  as  it  is  sometimes  expressed, 
that  the  subsequent  acquisition  of  the  prop- 
erty feeds  the  mortgage."  In  this  case  a 
landlord's  lien  subsequent  in  time  to  the 
mortgage,  but  dating  prior  to  the  planting 
of  the  crop,  was  held  to  be  superior  to  the 
lien  of  the  mortgage. 

82  Fields  V.  Karter  (1898)  121  Ala.  329, 
25  So.  800:  Karter  v.  Fields  (1900)  130  AU. 
430,  30  So.  504;  Winston  v.  Farrow  (1905) 
—  Ala.  — ,  40  So.  53;  Haynes  v.  Gray 
(1906)  148  Ala.  663,  41  So.  615;  Maybank 
V.  Lumpkin  (1914)  189  Ala.  559,  66  So.  584; 
Truss  V.  Harvey  (1898)  120  Ala.  636,  24 
So.  927;  Porch  v.  Lewis  (1912)  6  Ala.  App. 
523,  60  So.  444. 

88  In  Sporer  v.  McDermott  (1903)  69  Neb. 
533,  96  N.  W.  232,  659,  5  Ann.  Cas.  396, 
an  action  by  a  landlord  to  enforce  an  agree- 
ment by  his  tenant  to  execute  a  mortgage 
on  the  crops  to  be  raised  as  soon  as  they 
should  come  into  existence,  it  is  held  that 
such  an  executorv  contract  is  valid  and 
enforceable  in  equity,  despite  the  fact  that 
the  crops  were  not  in  existence  when  it  was 
made. 

84  In  Candler  v.  Cromwell  (1912)  101 
Miss.  161,  57  So.  554,  an  action  involving 
the  relative  priority  of  a  jud^^ment  lien 
under  a  judgment  rendered  prior  to  the 
planting  of  the  crop,  and  a  mortgage  lien 
under  a  mortgage  executed  on  unplanted 
crops,  it  is  held  that,  while  the  judgment 
lien  attached  to  the  crop  only  from  the 
time  it  had  an  actual  existence,  the  mort- 
gage lien  related  back  to  the  date  of  its 
creation. 

For  the  earlier  cases  in  point,  see  XXI. 
of  the  note  in  23  LJI.A.  449. 

85  Ivy  V.  Pugh,  supra,  note  31. 
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earlier  vohune  of  this  series.**  In  ac- 
cordance with  what  is  there  found  to  be 
one  of  the  lines  of  authority,  all  the  cases 
inyoWing  that  question  which  have  been 
decided  since  the  publication  of  that 
note  adhere  to  the  rule  that  mortgages 
of  future  crops,  in  order  to  be  valid, 
must  cover  such  crops  as  are  to  be  raised 
on  lands  in  which  the  mortgagor  has  a 
present  interest.*'  And  this  rule  has 
been  held  not  to  be  annulled  by  a  stat- 
ute which  provides  that  a  mortgage  of 
unplanted  crops  executed  after  the  1st 
of  January  in  the  year  in  which  the 
crops  are  g^wn  shall  convey  the  legal 
title  thereto  in  all  respects  as  if  the  crops 


were  already  planted.**  A  statute,  how- 
ever, which  provides  that  mortgages  on 
crops  to  be  planted  "shall  have  the  same 
force  and  effect  to  bind  such  crops  and 
their  products  as  other  mortgages  have 
to  bind  property  already  in  being"  has 
been  held  to  "render  nonessential  to  the 
validity  of  the  mortgage  the  potential 
existence"  of  the  mortgaged  crop.** 

While  the  courts  insist  that  the  mort- 
gagor of  future  crops  have  some  interest 
in  the  land  upon  which  the  crops  are  to 
be  grown,  they  are,  as  a  usual  thing, 
rather  lenient  in  prescribing  what  in- 
terest is  sufficient.  A  lease  of  the  land 
has  been  held  sufficient  although  not  in 


••Note  to  Windham  v.  Stephenson,  19 
L.R.A.(N.S.)   910. 

See  also  V.  of  the  note  in  23  L.R.A. 
449. 

Win  Farmers  Union  Warehouse  Oo.  v. 
Mcintosh  (1911)  t  Ala.  App.  407,  66  So. 
102,  an  action  mvolving  the  title  of  a 
mortgagee  in  seed  cotton  raised  upon  lands 
in  whieh  the  mortgagor  had  no  present 
interest  at  the  time  of  making  the  mort- 
gage, the  court  says:  ''It  is  a  familiar  rule 
in  this  state  that  a  mortgage  of  crops  to 
be  grown  in  the  future  does  not  create  a 
specific  lien  upon  or  title  to  such  crops 
when  grown,  unless,  at  the  time  of  the 
execution  of  the  mortgage,  the  mortgagor 
owned  or  had  some  interest  in  the  land 
upon  which  the  crops  were  grown." 

And  in  Pinckard  v.  Oassels  (1915)  195 
Ala.  353,  70  So.  153,  where  a  tenant  of 
certain  lands  during  1913  in  that  year 
mortgaged  his  crops  to  be  raised  during 
that  year  ''and  sncceeding  years  until  the 
secured  debt  is  paid  in  full,"  it  was  held 
that,  the  tenant  not  having  at  the  time 
of  executing  the  mortgage  any  interest 
in  the  leased  lands  for  1914,  the  mort- 
gagee thereunder  acquired  no  equitable  in- 
terest in  the  crops  raised  thereon  in  1914. 

A  mortgage  on  cotton  to  be  grown  is 
not  valid  where,  at  the  time  of  execution 
thereof,  the  mortgagor  has  no  lea^  of  the 
land  where  the  crop  is  to  be  raised.  Sellers 
ft  O.  Co,  V.  Hardaway  (1914)  188  Ala.  388, 
66  So.  460.  Quoting  from  the  earlier  ease 
of  Paden  v.  Bellenger  (1888)  87  Ala.  575, 
6  So.  351,  the  court  says:  "It  is  essential 
to  the  effectual  creation  of  a  mortgage 
on  crops  to  be  grown,  'that  its  subject-'mat- 
ter  should  have  a  potential  existence  as 
distinguished  from  a  mere  possibility  or 
expectancy  on  the  part  of  the  contracting 
parties  that  it  will  come  into  being.  While 
the  thing  itself  need  not  have  identity  or 
separate  entity,  yet  it  must  at  least  be  the 
product  or  growth  or  increase  of  property 
which  has  at  the  time  a  corporeal  existence, 
and  in  whi<^  the  mortgagor  has  a  present 
interest,  not  a  mere  belief,  hope,  or  expecta- 
tion that  he  will  in  future  acquire  such  an 
interest.'  ** 

In  McNeill  v.  Henderson  A  Hill  (1911) 
1  Ala.  App.  405,  55  So.  269,  an  action  in-^ 
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volving  the  priority  of  two  mortgages  on 
future  crops,  it  is  declared  incumbent  upon 
one  claiming  crops  under  such  a  mortgage 
to  show  that  at  the  time  of  executing  it 
the  mortgagor  had  an  interest  in  the  land 
upon  which  the  crops  in  question  were 
grown. 

In  Qilliland  Mercantile  Co.  v.  Pond  Bros. 
(1914)  189  Ala.  542,  66  So.  480,  an  action 
involving  a  mortgagee's  rights  in  a  crop 
of  cotton  under  a  mortgage  given  before 
one  of  the  mortgagors  had  obtained  any 
interest  in  the  land  upon  which  it  was  to 
be  grown,  the  court  says:  "The  doctrine 
that  such  a  mortgage  as  the  one  here  ex- 
hibited creates  no  lien,  present  or  pros- 
pective, for  ^e  reason  that  the  mortgagor 
had  no  present  interest  in  the  land  on  which 
it  was  grown,  must  be  taken  as  firmly 
established  in  this  state." 

88  It  is  held  In  Farmers  Union  Warehouse 
Co.  V.  Mcintosh  (Ala.)  supra,  that,  under 
a  statute  providing  that  a  mortgage  of 
unplanted  crops  executed  after  the  1st  of 
January  in  tlie  year  in  which  the  crops 
are  grown  conveys  the  legal  title  thereto 
in  all  respects  as  if  the  crops  were  already 
planted,  the  requirement  that  the  mort- 
gagor of  future  crops  have  a  present  inter^ 
est  in  the  lands  upon  which  they  are  subse- 
quently grown  is  not  annulled.  The  court 
says:  "The  effect  of  the  enactment  of 
that  statute  was  to  transmute  into  a  legal 
title  that  whieh  before  would  have 
amounted  to  a  mere  equitable  title  or 
claim.  That  statute  does  not  undertake 
to  make  a  leg^al  title  out  of  something 
which,  before  its  enactment,  did  not  confer 
any  title  or  specific  claim,  either  legal  or 
equitable." 

Sounder  a  statute  providing  that  "all 
mortgages  executed  on  crops  already 
plan^,  or  to  be  planted,  shall  have  the 
same  force  and  effect  to  bind  such  crops 
and  their  products  as  other  mortgages  have 
to  bind  property  already  in  being,"  a  mort- 
gage on  crops  to  be  planted  in  1907  is  not 
rendered  invalid  by  reason  of  the  fact 
that  at  the  time  of  its  execution  the  only 
interest  the  mortgagor  had  in  the  land  on 
whieh  the  crop  was  to  be  raised  was  under 
a  parol  lease  for  1906.  Smith  v.  Lafayette 
&  Bro.   (1911)   29  OWa.  671,  119  Pac.  979. 
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writing  and  for  that  reason  within  the 
Statute  of  Frauds.*®  The  fact  that  the 
lessee  has  not  entered  upon  the  leased 
lands  at  the  time  of  executing  the  mort- 
gage has  also  been  held  to  be  without 
effect  upon  the  validity  of  the  instru- 
ment.*^ And  one  court  has  gone  so  far 
as  to  hold  that  the  contemplated  acquisi- 
tion of  land  is  sufficient  to  uphold  the 
validity  of  a  mortgage  of  crops  to  be 
grown  thereon,  regardless  of  the  fact 
that  the  mortgagor  has  no  actual  present 
interest  in  sueh  lands.** 

Where  one  who  has  a  present  interest 
in  lands  mortgages  future  crops  to  be 
grown  thereon,  such  mortgage  is  valid 


only  as  to  crops  grown  before  the  expi- 
ration  of  that  interest.*'  As  to  crops  to 
be  grown  after  the  expiration  of  that 
interest  the  mortgage  is  void,**  although 
the  mortgagor  subsequently  acquires  in- 
terest sufficient  to  warrant  him  in  raising 
such  crops.** 

ill.  Betention  of  possession  "by  vendor 
or  mortgagor  as  badge  of  fraud. 

On  the  ground  that  crops  are  attached 
to  the  land  and  incapable  of  manual  de- 
livery, some  courts  have  held  them  to  be 
exceptions  to  statutes  making  convey- 
ances of  personal  property  fraudulent  as 
to  third  persons  unless  accompanied  by 


This  statute,  the  court  says,  '"was  intended 
to  and  did  render  nonessential  to  the  va- 
lidity of  the  mortgage  the  potential  exist- 
ence contended  for." 

M  Where  one  holding  a  lease  of  land  for 
the  succeeding  year  mortgages  the  crops 
to  be  raised  thereon  in  that  year,  he  has 
such  an  interest  in  the  land  that  the  mort- 
gagee acquires  an  equitable  lien  on  the 
crops  when  they  come  into  existence,  even 
though  the  lease  be  parol  and  thus  witliin 
the  Statute  of  Frauds.  Phillips-Neely  Mer- 
cantile Co.  V.  Banks  (1913)  8  Ala.  App. 
549,  63  So.  31,  certiorari  denied  in  (1913) 
186  Ala.  276,  64  So.  74.  'While  it  is  true," 
the  court  says,  "that,  in  order  for  a  mort- 
gage to  create  a  lien  on  crops  to  be  grown 
in  the  future,  the  mortgagor  must,  at  the 
time  of  the  execution  of  the  mortgage,  have 
owned  or  had  some  interest  in  the  lands 
on  which  the  crops  are  to  be  grown,  .  .  . 
yet  we  think  that  an  interest  sufficient  to 
this  end  may  be  created  by  a  contract  for 
the  lease  of  the  landa,  although  the  contract 
is  of  such  a  character  that,  on  account  of 
the  Statute  of  Frauds,  it  might  be  sub- 
sequently avoided  before  its  performance 
by  either  of  the  parties  to  it  without  in- 
curring a  legal  liability  to  the  other.  .  .'  . 
Such  a  contract  is  not  void,  but  is  merely 
voidable.  .  .  .  The  fact  that  the  con- 
tract might  have  been  avoided  does  not 
destroy  its  efficacy  or  vitality  when  it  has 
not  been  avoided,  but  has  been,  as  here, 
fully  performed." 

But  see  Brown  v.  Bolt  (1898)  116  Mich. 
62,  74  X.  W.  296,  infra,  note  44. 

41  In  Qrisham  v.  Lutric  (1898)  76  Miss. 
444,  24  So.  169,  the  court  below  is  reversed 
for  holding  void  a  trust  deed  on  crops  to 
he  grown  on  land  leased  by  the  grantor, 
but  not  yet  entered  upon  by  liim,  such  crops 
having,  at  the  time  of  the  execution  of  the 
deed,  a  potential  existence. 

4SA  chattel  mortgaj^e  on  crops  to  be 
grown  on  land  in  which  the  mortgagor  has 
no  present  interest  will  be  enforced  as  a 
lien  on  the  crops  when  they  come  into  ex- 
istence, where  the  acquisition  of  the  land  is 
contemplated  at  the  time  when  the  mort- 
gage is  made.  Caldwell,  Hughes  &  Patter^ 
son  V.  Yarbrough  (1916)  —  Tex.  Civ.  App. 
— ,  186  S.  W.  350. 
L.R.A.1917C. 


4SIn  Whaley  v.  Bright  (1914)  189  Ala. 
134,  66  So.  644,  it  is  held  that  a  mortgage 
on  crops  to  be  grown  in  future  years  by 
the  lessee  of  lands  conveys  to  the  mort> 
gagee  the  equitable  title  to  all  the  crops 
grown  on  the  leased  land  "during  the  life 
of  the  lease,  but  no  longer." 

And  it  is  held  in  Littleton  v.  Abernathy 
(1916)  196  Ala.  66,  70  So.  282,  that,  where 
the  mortgagor  of  crops  to  be  raised  in  a 
designated  year  and  every  year  thereafter 
till  the  debt  is  satisfied  has  a  three-year 
lease  on  the  land  he  is  cultivating,  the 
mortgagee  acquires  an  equitable  interest  In 
the  crops  grown  in  a  subsequent  year  be- 
fore the  expiration  of  the  lease. 

44  In  the  case  of  Young  v.  Hall  (1912)  4 
Ala.  App.  603,  68  So.  789,  where  the  mort- 
gagor, who  had  made  a  mortgage  in  1908 
of  all  the  crops  raised  by  him  during  that 
year  and  each  succeeding  year  until  the 
mortgage  debt  should  be  paid,  had  at  the 
time  of  executing  the  mortgage  a  rental 
contract  for  land  for  1908  only,  and  no 
arrangement  or  understanding  had  beea 
entered  into  with  respect  to  the  renting  of 
such  land  in  1909,  the  mortgagee  was  held 
to  have  no  rights  in  the  crop  raised  on  the 
land  in  1909.  The  court  said:  '*A  tenant, 
by  virtue  of  his  rental  contract,  from  the 
time  of  its  execution,  is  vested  with  such 
a  present  right  to  or  in  whatever  the  rented 
land  may  produce  during  the  term  of  the 
tenancy  that  he  may  mortgage  or  other- 
wise convey  his  interest  in  crops  to  be 
grown  in  the  future  within  that  period. 
But  the  possession  of  such  a  tenant  confers 
upon  him  no  interest  whatever  in  crops  to 
be  grown  on  the  land  after  the  expiration 
of  his  term." 

And  see  Pinckard  v.  Cassels  (1916)  195 
Ala.  363,  70  So.  163,  supra,  note  37. 

Where  a  mortgagor  at  the  time  of  mak- 
ing a  mortgage  on  a  certain  number  of 
acres  of  mint  holds  the  land  under  a  parol 
contract  valid  for  only  one  year,  the  mort- 
gage, despite  the  fact  that  a  crop  of  mint 
raised  in  one  year  grows  from  the  roots 
planted  the  year  before,  covers  only  the 
crop  standing  unharvested  at  the  time  of 
making  the  instrument,  and  not  the  crop 
raised  in  the  subsequent  year.  Brown  v. 
Bolt  (1898)  116  Mich.  52,  74  N.  W.  295. 
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delivery.^  In  such  jurisdictions,  how* 
ever,  it  is  held  to  be  the  duty  of  the  pur- 
chaser to  take  immediate  possession  as 
soon  as  the  crops  are  severed  from  the 
land.^  In  other  states  the  courts  have 
been  unable  to  see  in  the  nature  of  grow- 
ing crops  any  reason  for  excepting  them 


from  the  statute.^''  In  such  states,  how- 
ever, no  acts  further  than  the  cultivation 
and  harvesting  of  such  crops  are  deemed 
necessary  to  satisfy  the  statute.**  And 
it  has  been  held  that  where  the  vendor  is 
out  of  possession,  the  possession  of  his 
cotenant  accrues  to  the  purchaser  so  as 


tf  In  O'Brkn  v.  Ballou  (1897)  116  Cal. 
318,  48  Pae.  130.  an  action  between  a  vendee 
and  a  sheriff  who  had  attached  the  grain 
under  an  attachment  against  the  vendor,  it 
is  held  that  growing  crops  are  chattels  not 
susceptible  of  manual  delivery  until  har- 
vested, and  that  a  sale  thereof  is  not  with- 
in the  statute  requiring  an  immediate 
delivery  and  continued  change  of  possession, 
but  that  a  sale  passes  title  without  change 
of  possession. 

And  in  Rosenberg  Bros.  &  Co.  v.  Ross 
(1007)  6  Cal.  App.  756,  93  Pac.  284,  an  ac- 
tion by  a  purchaser  of  growing  prunes 
against  the  sheriflf,  who  had  taken  them 
under  a  writ  of  execution  against  the  vend- 
or, it  is  held  that  growing  crops,  being 
chattels  not  susceptible  of  manual  delivery 
until  harvested,  are  not  in  the  possession  or 
under  th*e  control  of  the  vendof',  within  the 
meaning  of  the  statute  requiring  immediate 
delivery  and  continued  change  of  possession. 

So,  in  Hood  v.  Gibson  (1899)  8  Kan.  App. 
588,  56  Pac.  148,  it  is  held  that,  where 
grain  is  growing  and  unmatured  on  land 
held  by  a  tenant,  the  failure  of  the  land- 
lord to  deliver  possession  upon  the  sale  of 
his  share  thereof  does  not  render  the  sale 
fraudulent. 

See  Eastern  Canada  Rav.  &  L.  Co.  v. 
Curry  (1896)  28  N.  S.  323,  a  case  involving 
the  rights  of  a  purchaser  of  a  crop  of  hay 
growing  on  land  on  which  he  had  two  r^al 
estate  mortgages,  which  hay  was  cut  and 
stored  in  the  bai'ns  of  the  vendor  by  the 
vendor,  acting  as  the  agent  and  servant  of 
the  purchaser,  with  the  assistance  of  others 
whom  he  hired  at  the  instance  of  the  pur- 
chaser, and  whose  wage^  were  paid  by  such 
purchaser,  in  which  it  is  said:  "I  do  not 
think  that  the  mere  nature  of  the  posses- 
sion, that  is,  whether  McDonald's  [vendor] 
possession  for  the  company  [purchaser] 
was  apparent  to  outsiders  or  not,  is  mate- 
rial, inasmuch  as  the  question  of  apparent 
possession,  or  visible  change  of  possession, 
or  merely  formal  possession,  cannot,  it  ap- 
pears to  me,  where  there  is  a  valid  con- 
sideration and  no  fraud,  arise  imder  our 
statute,  which,  in  this  particular,  d  iff  era 
substantially  from  the  English  and  Ontario 
acts." 

See  also  IV.  and  XXI.  of  the  note  in  23 
L.R.A.  449. 

46Rofienberg  Bros.  &  Co.  v.  Boss  (Cal.) 
supra. 

In  O'Brien  v.  Ballou  (CaL)  supra,  after 
holding  that  a  sale  of  standing  grain  passes 
title  without  a  change  of  possession^  it  is 
added,  however,  that  when  the  crop  sold 
is  harvested  it  is  the  duty  of  the  purchaser 
to  take  immediate  possession  thereof,  and 
L.R.A.1917C. 


retain  such  possession.  In  this  case  it  was 
held  that,  the  vendor  not  having  lived  on 
the  land  where  the  wheat  was  grown,  and 
not  having  exercised  any  dominion  over  it 
after  the  sale,  and  the  vendee  having  gath- 
ered it  and  sold  a  portion  thereof  and 
marked  the  sacks  containing  the  remainder 
with  his  brand,  and  on  the  whole  having 
exercised  such  dominion  over  it  as  is  usual 
in  such  cases,  the  wheat  could  not  he  at- 
tached as  the  propertv  of  the  vendor. 

«In  Saunders  v.  Ohlhausen  (1907)  127 
Mo.  App.  546,  lOtf  S.  W.  541,  an  action  in- 
volving the  rights  of  a  landlord  who  re- 
tained in  the  Tease  of  his  premises  a  lien 
on  the  crops  to  be  raised,  and  of  the  pur- 
chaser of  the  crops  from  the  tenant,  the 
court,  '^treating  the  lease,  for  the  preseat 
purposes,  as  a  mortgage  of  personal  prop- 
erty," says:  "It  has  been  held  repeatedly 
that  a  mortgage  of  personal  property  is 
not  valid  against  any  other  person  than 
the  parties  thereto,  unless  possession  of 
the  mortgaged  property  be  delivered  to 
and  retained  by  the  mortgagee,  or  the 
mortgage  be  recorded  or  filed  in  the  proper 
county." 

And  in  Mihm  v.  Balcolvski  (1908)  1 
Sask.  L.  R.  415,  9  West.  L.  R.  25,  an  action 
involving  an  assignment  of  growing  grain 
in  a  contract  of  sale  executed  on  the  land 
upon  which  such  crop  was  standing,  it  is 
held  that,  the  vendor  having  continued  in 
possession  of  the  land  and  grain  after  the 
sale,  such  sale  was  void  as  against  subse- 
quent mortgagees  of  the  crop,  "because  it 
w^as  not  followed  by  an  actual  and  ^con- 
tinued change  of  possession^'  as  required  by 
statute. 

Where,  in  Walters  v.  Ratliff  (1900)  10 
Okla,  262,  61  Pac.  1070,  a  sale  of  a  growing 
crop  of  wheat  was  involved,  it  was  hold 
that,  under  a  statute  requiring  every 
transfer  of  personal  property  to  be  accom- 
panied by  immediate  delivery,  the  failure 
of  the  purchaser  of  the  wheat  to  take  pos- 
session thereof  rendered  the  sale  void  as  to 
creditors. 

The  sale  of  a  growing  crop  of  corn,  where 
possession  is  permitted  to  remain  in  the 
vendor,  is  fraudulent  per  se  and  void  as  to 
third  persons.  Davis  v.  Shepherd  (1900) 
87  lU.  App.  467. 

*«  Where  a  husband  who  purchases  from 
his  wife  a  growing  crop  of  prunes  cul- 
tivates and  harvests  them,  he  necessarily 
exercises  acts  of  ownership  and  possession 
continually  over  the  prunes,  and  there  is 
a  change  of  possession  sufficient  to  meet 
the  requirements  of  the  statute.  Rosen- 
berg Bros.  &  Co.  V.  Ross  (1907)  6  Cal.  App. 
755,  93  Pac.  284, 
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to  satisfy  the  statute.**  And  this  is  true 
although  the  cotenant  is  not  in  actual 
possession,  but  has  only  constructive  pos- 
session, as  the  cotenant  of  the  sheriff  who 
is  in  actual  possession  under  an  execu- 
tion against  the  vendor.** 

IF.  Constitnptton    hy   vendor   or  tnorf- 
gagor  as  hadge  of  fraud. 

Ordinarily  it  would  seem  that  a  provi- 
sion in  a  mortgage  on  crops,  or  an  un- 
derstanding between  the  parties  to  such 
a  mortgage,  reserving  to  the  mortgagor 
the  right  of  consuming  the  mortgaged 
crops,  would  constitute  such  evidence  of 
fraud  as  to  render  the  instrument  void 
as  to  third  persons.  Where,  however,  one 
of  the  mortgaged  crops  is  necessarily 
consumed  in  the  production  of  another 
of  the  crops  covered  by  the  mortgage,  it 
has  been  held  that  such  use  will  not  viti- 
ate the  instrument,  although  it  is  ex- 
pressly provided  for  therein.'*  And  it 
has  been  held  that  a  chattel  mortgage 
covering  a  certain  number  of  bushels  of 
a  crop  is  not  fraudulent  as  a  matter  of 
law  by  reason  of  an  understanding  that 
the  mortgagor  may  make  use  of  a  por- 
tion of  the  crop  for  feeding  purposes,  | 


where  the  crop  actually  raised  proves  so 
large  that  such  use  cannot  impair  the 
security  of  the  mortgage."  These  deei« 
sions  seem  to  indicate  a  disposition  oa 
the  part  of  the  courts  to  be  lenient  in 
cases  of  this  kind. 

F.  Mortgages  to  secure  future  ad'- 

vances. 

The  fact  that  a  mortgage  on  crops  is 
given  to  secure  future  advances  does  not, 
as  a  general  rule,  seem  to  affect  its  va- 
lidity. Mortgages  to  secure  future  ad- 
vances have  been  held  to  be  valid  both 
where  they  have  covered  growing  crops  •* 
and  where  they  have  covered  crops  to  be 
grown  in  the  future.**  And  a  mortgage 
to  secure  future  advances  is  not  rendered 
invalid  by  the  fact  that  it  is  made  a  lien 
on  all  crops  to  be  raised  ^'during  the  con- 
tinuance of  the  mortgage."  •* 

VI.  Removal   of   crop   as   determining 
mortgage  lien. 

In  some  jurisdictions  there  are  stat- 
utes which  specifically  provide  that  the 
lien  of  a  mortgage  on  a  growing  crop 
shall  continue  after  severance  as  long  as 
the  crop  remains  on  the  land  of  the  mort- 


*•  There  is  no  necessity  of  delivery,  un- 
der a  statute  making  sales  of  personal 
property  fraudulent  unless  accompanied  by 
a  change  of  possession,  where  the  vendor  is 
one  of  two  tenants  in  common  and  the  crop 
is  in  the  possession  of  the  sheriff  under  an 
execution  against  him,  the  possession  of 
the  sheriff  being  that  of  the  vendor's  co- 
tenant  and  the  possession  of  the  cotenant 
being  that  of  the  purchaser.  Curtner  v. 
Lyndon  (1900)  128  Cal.  35,  60  Pac.  462. 

W  ''Where  the  mortgage  is  on  a  crop  to 
be  jfrown,  consisting  of  corn,  fodder,  and 
the  like,  and  cotton,  the  necessary  use  and 
consumption  of  corn  and  fodder  maturing 
before  the  farming  operations  of  the  year 
are  completed  in  the  harvesting  of  the 
crops  embraced  in  the  mortgage  .  .  . 
would  not  vitiate  the  instrument  [as  to 
third  persons],  even  thovgh  expressly  pro- 
vided for  therein."  Pngh  v.  Harwell  (1895) 
108  Ala.  480,  18  So.  535. 

*1A  chattel  mortgage  covering  the  first 
2,500  bushels  of  corn  harvested  on  the 
mortgagor's  land  is  not  fraudulent  as  a 
matter  of  law  by  reason  of  an  understand- 
ing that  the  mortgagor  might  for  a  time 
feed  his  stock  out  of  the  crop,  where  the 
crop  amounts  to  3,000  bushels,  and  the  500 
bushels  not  covered  by  the  mortgage  will 
be  sufficient  for  the  feeding  purposes.  "In 
any  event,"  the  court  continues,  "this 
would  be  but  constructive  fraud,  as  distin- 
guished from  actual  fraud.  Constructive 
fraud  in  permitting  a  mortgagor  of  chattels 
to  dispose  of  or  use  the  mortgaged  prop- 
erty would  be  ground  for  declaring  the 
mortgage  void  as  against  other  creditors, 
L.rXi917C. 


but  it  is  not  sufficient  to  support  an  attach- 
ment made  on  the  ground  that  the  defend- 
ant has  disposed  of  his  property  with  intent 
to  defraud  his  creditors."  Harris  v.  Spencer 
(1915)  130  Minn.  141,  153  N,  W.  125. 

MIt  is  held  in  Souza  v.  Loicas  (1908)  — 
Cal.  App.  — ,  100  Pac.  115,  that  a  mortgage 
on  growing  crops,  given  as  security  for  a 
note  and  for  such  other  sums  as  might  be 
advanced,  or  merchandise  sold  to  the  mort- 
gagor during  the  continuance  of  the  mort- 
gage, not  to  exceed  a  specified  amount,  is 
valid. 

See  also  XVI.  of  the  note  in  23  UELA. 
449. 

MThe  validity  of  a  mortgage  on  future 
crops  is  not  affected  by  the  fact  that  the 
debt  secured  is  for  future  advances.  Lemon 
V.  Wolff  (1898)  121  Cal.  272.  53  Pac.  801. 

See  also  XVI.  of  the  note  in  23  L.R.A. 
449. 

ft^A  chattel  mortgage  given  to  secure  a 
note  and  future  advances,  which  expressly 
covers  all  crops  to  be  grown  upon  two 
designated  parcels  of  land  ''during  the  con- 
tinuance of  the  mortgage,"  is  held,  in  Hall 
V.  Glass  (1899)  123  Cal.  500,  69  Am.  St. 
Rep.  77,  56  Pac.  336,  not  to  be  void  for 
indefiniteness,  on  the  ground  that  it  may  be 
kept  alive  indefinitely,  it  being  the  rule  that 
subsequent  purchasers  or  encumbrancers 
may  rely  upon  the  apparent  expiration  of 
the  mortgage  and  that  subsequent  advances 
cannot  extend  the  maturity  of  the  mort- 
gage against  prior  purchasers.  "In  any 
event,"  the  court  concludes,  ''the  mortgage 
is  good  to  the  extent  of  the  crops  planted 
during  the  life  of  the  note.     The  uncer- 
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srasror.     Under  such  a  statute  the  lien 


f'o 


of  the  mortgage  is  prima  facie  extin- 
guished when  the  crop  is  removed  from 
the  land.**  This  statute,  however,  is  not 
intended  to  refer  to  cases  where  the 
mortgagee,  in  pursuance  of  the  terms  of 
the  mortgage,  removes  the  crop  for  his 
better  security .••  And  this  rule  applies 
where  the  mortgagor,  acting  as  the  mort- 
gagee's agent,  removes  the  crop  and  de- 
livers it  to  a  third  person^  '^  nor  is  the 
principle  affected  by  the  fact  that  the 
mortgagor  makes  the  delivery  in  his  own 
name.*^ 

Where  mortgaged  crops  are  tortiously 
removed  from  the  mortgagor's  land,  a 


third  person  so  removing  them  cannot 
take  advantage  of  his  own  wrong  and 
set  up  the  statute.*^*  And  the  rule  is  the 
same  where  the  wrong  is  that  of  the 
mortgagor,  and  the  third  person  claiming 
under  him  is  not  an  innocent  purchaser 
for  value.*'  But  no  tort  sufficient  to 
bring  the  case  within  the  application  of 
these  rules  can  be  said  to  be  chargeable 
against  the  creditor  of  a  mortgagor,  who, 
at  the  time  of  suggesting  that  the  mort- 
gaged grain  be  taken  onto  other  land 
more  suitable  for  threshing  purposes,  has 
no  knowledge  of  the  existence  of  the 
mortgstge.*** 
A  statute  limiting  the  lien  of  a  mort- 


tainty  of  description  InsiBted  upoo  by  ap- 
pellants is  in  the  doubtful  period  beyond 
the  life  of  the  note.  There  can  be  no  ques- 
tion that  the  mortgage  may  be  good  to  the 
extent  of  what  is  certain  and  definite, 
even  if  it  be  bad  for  the  rest." 

Blunder  a  statute  providing  thai  the 
lien  of  a  mortgage  on  a  growing  crop  con- 
tinues "as  long  as  the  same  remains  on 
the  land  of  the  mortgagor/'  the  lien  of 
such  a  mortgage  is  prima  facie  extinguished 
when  the  crop  is  removed  from  the  land. 
Horgan  v.  Zanetta  (1895)  107  Cal.  27,  40 
Pac.  22. 

And  in  Gates  r.  Tom  Quong  (1906)  3 
Cal.  App.  443,  85  Pac.  662,  an  action  by 
a  mortgagee  of  growing  prunes  against 
the  purchaser  thereof  to  recover  the  pro- 
ceeds of  the  sale,  it  is  held  that  the  removal 
of  such  prunes  by  the  purchaser  had  the 
effect,  under  the  statute,  of  extinguishing 
the  lien  of  the  mortgage. 

And  see  XXI.  of  the  note  in  23  L.R.A. 
449. 

MA  statute  which  provides  that  the  lien 
of  a  mortgage  upon*  a  growing  crop  con- 
tinues after  its  severance  from  the  land  so 
long  as  it  remains  on  the  land  of  the  mort- 
gagor "refers  to  cases  where  the  crop,  after 
severance,  is  removed  by  the  mortgagor  or 
by  some  third  person  from  the  mortgagor's 
land,  and  not  to  cases  where  the  mortgagee, 
in  pursuance  of  the  terms  of  the  mortgage, 
removes  the  crop  for  his  better  security." 
Summerville  v.  Stockton  Mill.  Go.  (1904) 
142  Cal.  529,  70  Pae.  243. 

07  Where  the  mortgagor  of  a  crop  of 
grapes  agrees  with  the  mortgagee  to  de- 
liver the  grapes  to  a  third  person  in  the 
mortgagee's  name,  such  mortgagor  is  the 
mortgagee's  agent  in  making  the  delivery, 
and,  although  he  disobeys  his  instructions 
and  makes  the  delivery  in  his  own  name, 
nevertheless  his  removal  is  that  of  his 
principal  within  the  exception  existing  as 
to  removal  by  the  mortgagee,  to  the  stat- 
ute limiting  the  lien  of  a  mortgage  on  a 
growing  crop  to  the  time  it  remains  on  the 
mortgagor's  land.  Crosby  v.  Fresno  Fruit 
Growers'  Co.  (1916)  30  Cal.  App.  308,  158 
Pac.  1070. 

B8  Where  a  mortgagee  has,  by  the  terms 
of  his  mortgage,  the  right  to  possession 
L.R^.1917C 


immediately  upon  the  harvesting  of  the 
crop,  one  who  removes  such  crop  tortiously 
cannot  take  advantage  of  his  own  wrong 
and  set  up  the  statute  which  provides  that 
the  lien  of  a  mortgage  on  a  growing  crop 
continues  after  severance  ''so  long  as  the 
same  remains  on  the  land  of  the  mort- 
gagor." Bank  of  Woodland  v.  Duncan 
(1897)  117  Cal.  412,  49  Pac.  414. 

In  Souza  v.  Lucas  (1908)  —  CaL  App. 
— ,  100  Pac.  115,  involving  a  mortgage  on 
growing  crops  which  were  removed  by  the 
sheriff  under  an  attachment,  it  is  held  that 
"the  tortious  removal  from  the  premises 
where  raised  does  not  impair  the  mort- 
gagee's right." 

89  Where  a  mortgagor  who  has  agreed 
with  his  mortgagee  to  deliver  the  grapes 
mortgaged  to  a  third  person  removes  them 
from  the  land  on  his  own  account,  and  de- 
livers them  to  such  third  person  in  his  own 
name,  his  act  is  tortious,  and,  if  the  third 
person  is  not  an  innocent  purchaser  for 
value,  the  statute  limiting  the  lien  of  a 
mortgage  on  growing  crops  to  the  time 
they  remain  on  the  mortgagor's  land  does 
not  applv.  Crosby  v.  Fresno  Fruit  Growers' 
Co.  (Cal.)  supra.  The  court  says:  "The 
tortious  removal  of  the  crop  by  a  third  per- 
son does  not  destroy  the  lien  of  an  exist- 
ing chattel  mortgage  thereon,  and  this 
principle  is  evidently  applicable  to  a  tor- 
tious removal  by  the  mortgagor  himself." 

See  XXI.  of  the  note  in  23  L.RJL  449. 

MIn  Horgan  v.  Zanetta  (Cal.)  supra,  it 
is  held  that  no  exception  is  made  out  as  to 
the  gfeneral  rule  with  respect  to  the  ter- 
mination of  a  mortgage  on  growing  crops 
by  their  removal  from  the  land,  by  proof 
that  a  creditor  of  the  mortgagor,  who  at- 
tached the  crop  after  its  removal  from  the 
land  of  the  mortgagor,  brought  about  such 
removal  by  representing  to  the  mortgagor 
that  his  land  was  not  suited  to  the  placing 
of  a  machine  for  threshing  the  crop,  and 
requesting  him  to  take  the  grain  onto  other 
land  more  adapted  to  threshing  it,  where 
such  creditor  at  the  time  of  making  such 
representation  was  not  aware  of  the  ex- 
istence of  the  mortgage,  although  the 
existence  of  the  mortgage  was  known  to 
him  prior  to  the  levy  of  the  attachment. 
The  court  seems  to  be  of  the  opinion  that 
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gage  on  crops  to  the  time  such  crops  re- 
main on  the  land  of  the  mortgagor  is 
not  limited  in  its  application  to  third 
persons  without  notice.  It  has  been  held 
that  even  one  who  has  notice  of  the  mort- 
gage may  claim  the  benefit  of  the  stat- 
ute." 

All  that  is  said  above  applies  only 
where  there  is  a  statute  limiting  the  lien 
of  a  mortgage  on  crops  to  the  time  the 
crops  remain  on  the  land  of  the  mort- 
gagor.  In  absence  of  such  a  statute,  the 
removal  of  a  mortgaged  crop  from  the 
mortgagor's  land  has  no  effect  on  the 
continuance  of  the  lien  of  the  mort- 
gage.*' 

y//.  statute  of  Frauds. 

The  question  whether  or  not  a  con- 
tract in  regard  to  the  sale  of  growing 
crops  must  be  in  writing  so  as  to  satisfy 
the  Statute  of  Frauds  presents  a  two- 
fold aspect:  First,  is  it  a  contract  with 
reference  to  an  interest  in  realty;  Sec- 
ond, if  not,  must  it  be  in  writing  under 
the  provision  of  the  statute  requiring 
contracts  for  the  sale  of  chattels  to  be 
in  writing. 

The  first  phase  of  this  question  is  dis- 
cussed in  a  note  to  Grabow  v.  McCrack- 
en,  23  L.R.A.(N.S.)  1218.«»  The  cases 
there  gathered  and  set  out  show  that  the 
great  weight  of  authority  is  to  the  effect 
that  annual  crops  raised  by  yearly  labor 


and  cultivBtion  are,  although  unsevered 
from  the  soil,  to  be  regarded  as  personal 
chattels  and  capable  of  being  sold  by 
oral  contract  without  regard  to  whether 
the  crops  are  growing  or  matured.  A 
different  rule  prevails,  however,  as  to 
perennial  grasses,  and  a  sale  of  the  latter 
is  very  generally  held  to  convey  an  in- 
terest in  land,  and  consequently  must  be 
in  writing.  It  is  to  be  noted  that  if  the 
growing  crop  is  considered  as  an  interest 
in  realty,  the  contract  relating  thereto 
must  be  in  writing;  otherwise,  it  is  void. 
There  is  no  exception  to  this  rule.  But 
even  if  the  growing  crop  is  not  to  be 
considered  as  realty,  a  contract  with  ref- 
erence thereto  does  not  necessarily  fall 
within  the  other  section  of  the  statute 
relating  to  chattels,  since  there  are  ex- 
ceptions to  that  rule.  One  provision 
usually  contained  in  these  statutes  is  that 
it  will  not  apply  where  work  and  labor 
are  to  be  performed  on  the  chattels,  or 
material  to  be  added  to  them  before  they 
are  in  the  form  in  which  they  are  to  be 
delivered  to  the  vendee.  Again,  the 
statute  may  not  apply  because  the 
amount  involved  is  below  the  amount 
specified  in  the  statute.  So,  too,  some 
cases  are  taken  out  of  the  statute  be- 
cause of  partial  performance  or  of  pur^ 
tial  payment. 

An  examination  of  the  cases  cited  in 
the  note  above  referred  to,  in  which  the 


the  mortgagee  in  this  case  had  lost  his 
rights  through  his  own  carelessness. 

81  Under  a  statute  providing  that  ''the 
lien  of  a  mortgage  on  a  gi'owing  crop  con- 
tinues on  the  crop  after  severance  .  .  . 
so  long  as  the  same  remains  on  the  land  of 
the  mortgagor,"  a  mortgage  lien  on  a  grow- 
ing crop  of  wheat  is  extinguished  when  the 
wheat  is  removed  from  the  land  of  the 
mortgagor,  although  the  purchaser  thereof 
has  notice  of  the  existence  of  the  mortgage. 
Brande  v.  Babcock  Hardware  Co.  (1007)  35 
Mont.  256,  119  Am.  St.  Rep.  858,  88  Pac. 
949.  The  purchaser,  says  the  court,  "has 
a  right  to  presume  that  the  lien  has  been 
extinguished,  and  unless  he  has  in  some 
way  estopped  himself  to  deny  the  continued 
existence  of  the  mortgage  lien  he  may  safe- 
ly purchase." 

««WTiere,  in  Hogan  v.  Atlantic  .Elevator 
Co.  (1896)  66  Minn.  344,  69  N.  W.  1,  it  was 
urged,  on  behalf  of  the  purchaser  of 
threshed  wheat  upon  which  there  had  been 
a  mortgage  while  the  crop  was  still  grow- 
ing, that  a  chattel  mortgage  upon  a  gi'owing 
crop  should  not  be  construed  to  be  a  lien 
upon  the  grain  when  severed  and  removed 
from  the  premises,  it  was  held  that  the 
filing  of  a  chattel  mortgage  on  a  growins^ 
crop  continued  to  be  constructive  notice  to 
all  the  world,  although  the  grain  was  re- 
moved from  the  land. 

And  see  Endreson  v.  Larson  (1907)  101 
L.R.A.1917C. 


.  417,  118  Am.  St.  Rep.  631,  112  X.  W. 
628. 

WA  few  recent  cases  to  the  same  effect 
may  be  noted. 

When  the  owner  of  a  gi*owiag  crop  of 
oats  orally  agrees  to  gather,  thresh,  and 
deliver  the  same  to  the  purchaser  at  a 
certain  rate  per  bushel,  and  the  latter 
agrees  to  take  the  entire  crop  except  wliat 
the  vendor  wishes  to  retain  for  feeding  liis 
stock,  the  contract  is  not  void  within  the 
Statute  of  Frauds  as  a  sale  of  an  interest 
in  real  property.  Crosby  v.  De  Bord  (1013) 
-^  Tex.  Civ.  App.  —-,  155  S.  W.  647. 

In  Kreisle  v.  Wilson  (1912)  —  Tex.  Civ. 
App.  — ,  148  S.  W.  1132,  sage  grass  about 
ready  to  be  cut  was  held  not  to  be  an  in- 
terest in  realty  so  as  to  require  a  sale 
thereof  to  be  in  writing.  The  oral  sale  was 
held  binding,  but  nothing  was  said  about 
the  other  section  of  the  Statute  of  Frauds. 

A  parol  sale  of  growing  crops  is  valid. 
Stuttgart  Rice  Mill  Co.  v.  Reinsch  (1916) 
123  Ark.  351,  184  S.  W.  836. 

In  Gafford  v.  Stearns  (1874)  51  Ala.  434, 
it  was  said  that  a  verbal  agreement  for  a 
lien  upon  a  growing  crop  of  cotton  was 
not  ofl'ensive  to  any  provisions  of  the  Ala- 
bama Statute  of  Frauds;  but  the  only  c&se 
cited  in  support  of  the  statement  was  one 
which  discussed  the  difference  between  the 
realty  and  personalty. 
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question  decided  was  whether  or  not 
growing  crops  are  to  be  considered  as 
realty,  shows  that  the  facts  render  the 
provision  as  to  chattels  inapplicable,  as, 
for  instance,  that  there  had  been  a  partial 
payment,  or  a  payment  of  "earnest''  mon- 
ey, as  it  is  termed  in  the  older  cases. 
Consequently,  no  question  as  to  the  ap- 
plicability  of  the  section  of  the  Statute 
of  Frauds  relative  to  the  sale  of  chat- 
tels is  raised  or  even  mentioned. 

The  few  cases  which  pass  upon  the 
question  whether  a  growing  crop  is  to 
he  considered  as  a  chattel  so  as  to  fall 
within  the  Statute  of  Frauds  present 
examples  of  most  of  the  exceptions  speci- 
fied in  the  statute. 


It  has  been  held  in  some  cases  that 
growing  crops  are  not  chattels  in  the 
sense  in  which  that  word  is  used  in  the 
Statute  of  Frauds,  since  they  are  not 
capable  of  manual  delivery.**  Again,  it 
has  been  held  that  there  can  be  no  "con- 
tract of  sale"  Tt-ithin  the  meaning  of  the 
statute  where  the  subject  of  the  contract 
had  no  existence  at  the  time  of  the  con- 
tract.®^  And  it  has  also  been  held  that 
the  sale  of  growing  crops  is  outside  the 
statute  because  of  the  provision  except- 
ing personal  property  upon  which  work 
and  labor  or  money  is  to  be  expended 
before  the  delivery  to  the  vendee.*'* 
But  this  rule  has  been  changed  by  stat- 
ute  in    Maryland,*'^    and    is    expressly 


M  Grope  growing  are  not  chattels  within 
the  meaning  of  the  Statute  of  Frauds,  as 
they  are  not  susceptible  of  manual  de- 
Uvery,  Bours  v.  Webster  (1856)  6  Cai 
660;  Bernal  v.  Hovious  (1861)  17  Cal.  541, 
79  Am.  Dec.  147. 

In  Davis  v.  McFarlane  (1869)  37  Cal. 
634,  99  Am.  Dec.  340,  the  court  said:  ''A 
growing  crop,  while  growing  and  until 
ready  for  the  harvest,  is  also  unaffected  by 
the  loth  section  of  the  statute  in  relation 
to  the  sale  of  goods  and  chattels  in  the 
possession  and  under  the  control  of  the 
vendor.  A  growing  crop,  until  ready  for 
the  harvest,  cannot,  by  itself,  become  the 
object  of  a  delivery,  and  can  only  be  de- 
livered into  the  possession  of  the  vendee 
by  delivering  to  him  the  possession  of  the 
land  also  of  which  it  is  a  part.  We  do  not 
consider  that  chattels  thus  situated  fall 
within  the  rule  prescribed  by  the  statute 
in  relation  to  the  immediate  delivery  and 
actual  and  continued  change  of  possession 
of  goods  and  chattels  in  the  possession 
and  under  the  control  of  the  vendor,  at 
least  until  nature  has  prepared  them  for 
delivery  to  the  reaper.  To  so  construe  the 
statute  would  make  it  an  absolute  inter- 
diction upon  the  sale  of  growing  crops, 
unless  the  vendor  is  willing  to  abandon 
the  possession  of  his  farm  to  the  vendee  at 
the  same  time." 

But  in  Marshall  ^.  Ferguson  (1863)  23 
Cal.  65,  the  resale  by  the  vendee  of  grow- 
ing grain  was  held  sufficient  to  show  de- 
livery to  him  under  the  first  sale,  so  as  to 
take  the  contract  out  of  the  Statute  of 
Frauds. 

In  Bobbins  v.  Oldham  (1863)  1  Duv. 
(Ky.)  28,  it  was  held  that  a  sale  of  a  grow- 
ing crop  was  not  invalid  because  a  delivery 
was  not  made,  since  it  was  not  susceptible 
of  delivery  at  the  time.  But  the  contract 
in  this  case  was  in  writing  and  purchase 
price  had  been  paid. 

65  In  Talmadge  v.  Lane  (1896)  17  Misc. 
731,  41  N.  Y.  Supp.  413,  it  was  held  that 
an  agreement  maae  in  the  spring  of  the 
year  between  two  parties,  wherebj'  one 
was  to  raise  a  crop  of  potatoes  and  the 
other  was  to  buy  it  from  hira  in  the  fall, 
is  not  a  contract  of  sale  within  the  stat- 
L.R.A.1917C. 


ute,  as  the  subject  of  the  contract  had  no 
existence,  actual  or  potential,  at  the  time 
of  the  contract,  which  would  permit  of 
delivery. 

esain  Rentch  v.  Long  (1867)  27  Md.  188, 
the  court,  in  passing  upon  the  validity  of 
a  contract  of  a  sale  of  corn  which  was  in 
the  field  ungathered  and  unshucked,  said: 
'This  case  is  not  to  be  distinguished  from 
Eichelberger  v.  M'Cauley  (1821)  5  Harr.  & 
J.  (Md.)  213,  9  Am.  Dec.  514,  in  which  it 
was  decided  that  a  contract  for  the  de- 
livery of  wheat  at  a  future  period,  which 
wheat  at  the  tune  of  the  contract  was  in 
the  stack  unthreshed,  was  not  within  the 
Statute  of  Fraud.  The  ground  upon  which 
that  decision  was  placed  was  that,  work 
and  labor  being  necessary  to  prepare  the 
wheat  for  delivery,  it  was  not  a  sale  of 
goods,  wares,  and  merchandise,  within  the 
meaning  of  the  17th  section  of  the  statute." 

A  contract  to  raise  and  deliver  3  axjres 
of  potatoes  is  within  the  Statute  of  Frauds 
as  being  essentially  a  sale,  if  the  vendor 
may  raise  them  himself  or  procure  them 
by  purchase  or  otherwise,  but  it  is  without 
the  statute  as  being  essentially  for  the 
work  and  labor  and  material,  if  he  is  bound 
himself  to  raise  them;  and  whether  it  is 
one  or  the  other  is  a  mixed  question  of 
law  and  fact.  Pitkin  v.  Noyes  (1869)  48 
N.  H.  294,  97  Am.  Dec.  615,  2  Am.  Rep.  218. 

65b  In  Willard  v.  Higdon  (1914)  123  Md. 
447,  91  Atl.  577,  Ann.  Cas.  1916C,  339,  the 
court  said  that  under  the  decisions  in 
Eichelberger  v.  M'Cauley  and  Rentch  v. 
Long  (Md.)  supra,  the  sale  of  a  crop  not 
yet  threshed,  cut,  or  gathered  was  not 
within  the  Statute  of  Frauds,  because,  work 
and  labor  being  necessary  to  prepare  it 
for  delivery,  it  was  not  a  sale  of  goods, 
wares,  and  merchandise  within  the  meaning 
of  that  statute.  The  court  went  on  to 
say,  however,  that  the  rule  in  that  case 
has  been  changed  by  the  Uniform  Sales  Act, 
which  provided  that  the  provisions  of  the 
statute  applied  to  every  sale  or  contract 
notwithstanding  that  the  goods  may  be 
intended  to  be  delivered  at  some  future 
time,  or  may  not  at  the  time  of  the  con- 
tract or  sale  be  actually  made,  procured, 
or  provided,  or  fit  or  ready  for  delivery. 
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repudiated  in  several  other  jurisdic- 
tions.***^ 

«  And  a  majority  of  cases  either  hold 
or  assume  that  such  a  contract  is  within 
the  provision  of  the  statute  in  relation 
to  the  sale  of  chattels,  so  that  it  must 
be  in  writing  if  involving  the  statutory 
amount,   in   absence   of   part   perform- 


ance. 


65d 


Under  the  Nebraska  statute  a  parol 
sale  of  growing  com  is  not  valid  unless 
the  vendee  both  accepts  and  receives  the 
property.  Mere  words  are  not  enough 
for  the  purpose ;  there  must  be  some  un- 


equivocal act  of  acceptance,  an  actual 
receipt  of  the  property.*** 

If  the  contract  is  not  to  be  performed 
within  one  year,  it  must  be  in  writing, 
or  otherwise  it  will  be  held  void,  re- 
gardless of  the  applicabilitv  of  the  other 
provisions  of  the  statute.^' 

VIII,  DeactHption   of  mortgaged  prop^ 

erty, 

a.  Ab   to   third  persona, 

1.  Sufficiency  in  general. 

A  mortgage,  to  be  efficacious  as  to 


or  some  act  may  be  requisite  for  the  mak- 
ing or  completing  thereof,  or  rendering  the 
same  fit  for  delivery.  In  the  case  at  bar, 
however,  the  contract  was  held  valid,  be- 
cause the  wheat  had  been  accepted  and  a 
partial  payment  made. 

«cln  Bowman  v.  Conn  (1856)  8  Ind. 
58,  in  holding  that  a  parol  sale  of  broom 
corn  was  void,  the  court  said:  **The  cases 
cited  by  counsel  do  not  seem  to  be  in  point. 
They  relate  chiefly  to  contracts  for  articles 
to  be  manufactured,  where  personal  skill 
and  labor  were  yet  to  be  bestowed.  It  is 
not  necessary  to  examine  them  critically. 
A  case  upon  a  similar  state  of  facts  must 
far  outweigh  many  decisions  which  afford 
only  the  light  of  analogy  more  or  less  re- 
mote. There  are  elements  in  a  contract 
for  a  future  crop  which  do  not  pertain  to 
a  contract  for  the  manufacture  of  a  wagon 
or  other  article  resulting  from  the  applica- 
tion of  skill  and  labor  combined." 

In  Brown  v.  Sanborn  (1876)  21  Minn. 
402,  it  was  held  that  an  agreement  to 
purchase  at  $5  per  ton  the  flax  straw  to  be 
raised  from  45  bushels  of  flaxseed,  "the 
straw  to  be  delivered  in  a  dry  condition 
and  to  be  free  from  grass,  weeds,  and  all 
foreign  substances,*'  was  a  contract  for 
the  sale  of  the  straw,  and  not  for  labor 
or  skill  in  reducing  the  straw;  and  since 
the  purchase  price  would  have  amounted 
to  over  $50,  it  was  within  the  Statute  of 
Fraud  and  was  void,  as  no  part  of  the 
purchase  money  had  been  paid,  or  any  part 
of  the  straw  accepted  and  received  by  the 
vendee,  and  no  note  or  memorandum  there- 
of made  in  writing. 

A  sale  of  CTowing  grain  to  be  delivered 
in  marketable  condition, — harvested  and 
threshed, — when  no  part  thereof  is  de- 
livered, and  none  of  the  purchase  price  is 
paid,  is  not  taken  out  of  the  operation 
of  the  Statute  of  Frauds  by  virtue  of  ex- 
ception that  the  provisions  of  the  statutes 
shall  not  apply  "when  the  article  of  per- 
sonal property  sold  is  not,  at  the  time  of 
the  contract  owned  by  the  vendor  and 
ready  for  delivery,  but  labor,  skill,  or  mon- 
ey is  necessarily  to  be  expended  in  produc- 
ing or  procuring  the  same."  Mighell  v. 
Dougherty  (1892)  86  Iowa,  480,  17  L.R.A. 
755,  41  Am.  St.  Rep.  511,  53  N.  W.  402. 

Wd  A  parol  agreement  to  sell  a  crop  of 
turnip  seed  to  one  who  had  furnished  the 
seed  therefor  is  void  within  the  17th  sec- 
L.R.A.1917C. 


tion  of  the  Statute  of  Frauds,  where  the 
seed  so  produced  at  the  agreed  price  exceed- 
ed  in  value  the  sum  of  £10.  Watts  v. 
Friend  (1830)  10  Barn.  &  C.  446,  109  Eng. 
Reprint,  516,  8  L.  J.  K.  B.  181. 

In  Webster  v.  Zielly  (1868)  52  Barb. 
(N.  Y.)  482,  it  was  held  that  a  contract  for 
the  sale  and  delivery  of  hop  roots  was  not 
a  sale  of  an  interest  in  realty,  and  that 
consequently  an  oral  contract  was  suffi- 
cient ;  a  part  of  the  purchase  price  was  paid 
a  few  days  after  the  contract  had  been 
made,  and  it  was  held  that  this  was  suffi- 
cient to  make  the  contract  valid,  although 
the  amount  involved  exceeded  $50.  The 
mere  fact  that  the  part  payment  was  not 
made  at  the  time  the  contract  was  made 
was  held  insufficient  to  invalidate  it  where 
the  part  payment  was  accepted  by  the 
vendor  in  accordance  with  the  terms  of  the 
contract,  since,  under  these  circumstances, 
it  might  be  presumed  that  the  parties  made 
a  new  contract  at  the  time  the  payment 
was  made 

In  Sherry  v.  Picken  (1868)  10  Ind.  376, 
where  a  partial  payment  had  in  fact  been 
made,  the  court  said;  "Growing  crops 
raised  annually  by  labor  are  personal  prop- 
erty and  may  be  sold  by  parol  contract, 
earnest  being  paid  where  the  price  equals 
the  amount  for  which  the  Statute  of  Frauds 
requires  earnest.'*  See  also  the  cases  cited 
in  note  65c,  supra. 

•6«Lyle  V.  Shinnebarger  (1885)  17  Mo. 
App.  66.  The  Nebraska  statute  as  given 
by  the  Missouri  courts  requires  that  every 
contract  for  the  sale  of  goods  at  the  price 
of  $50  or  more  shall  be  void  unless  there 
is  a  note  or  memorandum  of  such  contract 
in  writing,  or  unless  the  buyer  shall  accept 
and  receive  part  of  the  goods,  or  unless 
the  buyer  shall  at  the  time  pay  some  part 
of  the  purchase  money. 

0&'  A  contract  made  in  the  spring  of  one 
year,  to  raise  and  deliver  3  acres  of  potatoes 
in  the  following  year,  is  within  the  Statute 
of  Frauds  as  not  performable  within  one 
year.  Pitkin  r.  Noyes  (1869)  48  N.  H, 
294.  97  Am.  Dec.  615,*  2  Am.  Rep.  218. 

A  contract  for  the  sale  of  certain  crops 
to  be  grown  during  three  successive  years 
would  fall  within  the  statute  as  not  per- 
formable within  one  year  but  for  the  fact 
of  partial  performance.  Smock  v.  Smock 
(1889)  37  Mo.  App.  56. 


ANNO.— «ALE  OR  MORTGAGE  OF  FUTURE  AND  GROWING  CROPS. 


23 


third  persons,  must  so  describe  the  prop- 
erty that  third  persons,  either  from  the 
terms  of  the  description  itself  or  from 
inquiries  suggested  by  the  instrument, 
will  be  able  to  ascertain  what  property 
is  intended  to  be  covered  thereby.  This 
principle  applies  with  the  same  force  to 
mortgages  of  unplanted  or  growii^ 
crops  as  to  other  classes  of  property.* 
In  determining,  therefore,  whether  a  de- 
scription in  any  given  crop  mortgage  is 
sufficient,  the  instrument  must  be  meas- 
ured by  that  standard.  Third  persons, 
in  order  to  be  apprised  as  to  the  proper- 
ty covered  by  a  mortgage  on  a  future 
growing  crop,  must  find  in  it  four  prin- 
cipal elements  of  description.  It  must 
define  the  nature  of  the  crops;  it  must 
set  forth  the  year  or  years  in  which  they 
are  to  be  raised;  it  must  locate  the  land 
upon  which  they  are  to  be  grown;  and 
where  only  a  portion  of  the  crop  is  to  be 
covered  by  the  mortgage,  that  portion 
and,  in  some  cases,  the  method  of  ascer- 
taining it,  must  be  designated. 

The  first  of  the  elements  has  not  been 
involved  in  any  of  the  eases  found.  The 
rule,  however,  is  so  self-evident  that  a 
discussion  of  it  is  hardly  necessary.  The 
natiure  of  a  crop  is  the  first  thing 
thought  of  when  one  comes  to  describe 
it.  In  connection  with  this  rule,  how- 
ever, it  should  be  noted  that  a  descrip- 
tion of  crops  in  terms  so  general  as  to 
include  all  the  crops  raised  on  the  desig- 
nated land  in  the  designated  year  is  suf- 
ficiently definite  without  prescribing 
what  crops  are  growing  or  to.  be  grown 
thereon. 


To  satisfy  the  rule  with  respect  to 
the  setting  out  of  the  year  or  years  in 
which  the  mortgaged  crops  are  raised  or 
to  be  raised,  it  is  not  necessary  that  the 
years  be  designated  by  their  calendar 
numbers.  It  is  sufficient  if  facts  are 
given  from  which  the  year  or  years  can 
be  ascertained  or  computed.  Thus,  it 
has  been  held  that  mortgages  are  suf- 
ficient which  cover  crops  to  be  grown 
after  a  given  date ;  •^  or  to  be  grown 
during  a  certain  specified  year  "and 
every  year  thereafter."  ••  So  a  mortgage 
on  a  crop  to  be  raised  "the  present  or 
next  year"  is  sufficient;  ••  and  it  has  been 
held  that  such  a  mortgage  setting  forth 
two  years  in  the  alternative  must  be  con- 
strued as  intending  to  include  both 
years.* 

As  a  general  rule,  the  courts  are  not 
exacting  with  reference  to  the  require- 
ment with  respect  to  the  designation  and 
location  of  the  lands  upon  which  mort- 
gaged crops  are  grown  or  are  to  be 
grown.  Ai\y  description  which  desig- 
nates them  with  such  exactness  that  they 
may  be  found  by  third  persons,  or  sug- 
gests inquiries  which  will  enable  third 
persons  to  find  them,  is  usually  deemed 
sufficient.  Thus,  a  mortgage  is  held  suf- 
ficient which  merely  designates  the  farm 
upon  which  the  crops  are  to  be  grown 
by  the  name  by  which  it  is  notoriously 
known.'^^  And  a  description  has  been 
held  satisfactory  which  covers  all  the 
crops  grown  on  the  mortgagor's  farm  in 
a  certain  county,  where  it  appears  that 
such  mortgagor  owns  but  one  farm  in 
said  oouBty.'^    And  in  one  state  such  a 


M  See  VII.  of  the  note  in  23  L.R.A.  449, 
to  which  this  section  is  supplemental. 

^  A  mortgage  which  purports  to  be  a  lien 
on  all  crops  to  be  raised  after  a  given  date 
is  not  void  by  reason  of  its  failure  to 
specify  the  crops  of  any  particular  *  year 
as  subject  thereto.  Cumberland  Nat.  Bank 
v.  Baker  (1898)  67  N.  J.  Eq.  231,  40  Atl. 
850. 

tt  A  mortgage  upon  all  the  crops  of  corn, 
cotton,  and  other  produce  raised  by  the 
mortgagor  during  a  designated  year  ''and 
every  year  thereafter  until  this  debt  is 
fully  satisfied"  is  held,  in  Truss  v.  Harvey 
(1898)  120  Ala.  636,  24  So.  927,  not  to 
be  void  for  uncertainty  as  to  crops  raised 
during  the  year  subsequent  to  the  one 
designated. 

And  following  Truss  v.  Harvey  (Ala.) 
supra,  it  is  held  in  Winston  v.  Farrow 
(1905)  —  Ala.  —,  40  So.  53,  that  a  mort- 
gage on  one's  entire  crops  of  cotton  and 
com  for  a  specific  year  and  each  succeed- 
ing year  is  valid. 

A  mortgage  of  "all  my  crops  of  cotton, 
corn,  and  other  products  I  may  raise,  or 
that  may  accrue  to  nie  in  any  legal  man- 
L.R.A.1917C. 


ner,  during  the  year  1910  and  every  year 
thereafter  until  this  debt  is  fully  satisfied," 
is  held,  in  Whaley  v.  Bright  (1914)  189 
Ala.  134,  66  So.  644,  also  following  Truss 
V.  Harvey  (Ala.)  supra,  to  be  valid. 

And  see  the  Windham  &  Co.  v.  Stephen- 
son (1908)  156  Ala.  341,  19  L.R.A.(K.S.) 
010,  130  Am.  St.  Rep.  102,  infra,  note  120. 

WA  mortgage  on  one's  'entire  crop  grown 
the  present  or  next  year"  is  not  defective 
as  covering  the  crop  of  only  one  year  and 
being  uncertain  as  to  which,  the  description 
embracing  the  crops  of  both  years.  Hoist 
V.  Harmon  (1808)  122  Ala.  453,  26  So.  157. 

''^A  description  of  the  premises  upon 
which  mortgaged  crops  are  to  be  grown 
as  the  *Tiewis  place"  is  sufficient,  where  the 
property  in  question  has  been  long  and 
notoriously  known  by  that  name.  Spiller 
V.  W.  J.  Mann  &  Co.  (1916)  —  Tex.  Civ. 
App.  — ,  187  S.  W.  1014. 

^1  A  crop  mortgage  is  sufficiently  definite 
that  covers  "all  cotton,  corn,  and  other 
products  grown  or  produced  by  me  upon  my 
farm  in  the  year  a.  d.  1904;"  when  it  is 
shown  that  the  mortgagor  owns  but  one 
farm   which    is   in   the    county   where   the 
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description  has  been  held  sufficient  ir- 
respectively of  any  showing  as  to  the 
number  of  farms  owned  in  the  county 
by  the  mortgagor^*  One  court  has  even 
gone  so  far  as  to  hold  a  mortgage  valid 
which  merely  states  that  the  mortgaged 
crops  are  to  be  grown  in  a  specified 
county.'''  If  correct,  the  cases  laying 
down  this  last  rule  certainly  mark  the 
limit  to  which  the  leniency  of  the  courts 
can  be  extended.  Indeed,  some  courts 
have  refused  to  go  so  f ar.''^*  Where  there 
is  no  description  of  the  land  upon  which 
the  mortgaged  crop  is  being  grown,  but 
the  instrument  merely  designates  it  as 
"12  acres  of  cotton,''  the  mortgage  is  in- 
sufficient.''* And  a  description  of  prop- 
erty as  being  in  the  mortgagor's  posses- 
sion is  likewise  insufficient,  although  the 


instrument  contains  a  description  of  the 
mortgagor's  place  of  residence,  where 
such  description  is  given  merely  tp 
identify  the  mortgagor  and  no  notice  is 
given  that  the  mortgaged  crops  are  to  be 
grown  thereon^'  In  a  somewhat  simi- 
lar case,  however,  where  the  mortgage 
included,  besides  "mv  1907  cotton  and 
all  m}'  future  crops,"  other  articles  of 
personal  property  said  to  be  on  the  place 
that  belonged  to  the  mortgagor,  which 
was  sufficiently  described,  the  description 
of  the  crops  was  held  sufficient  on  the 
grounds  that  it  suggested  inquiries 
which,  if  pursued,  would  result  in  third 
persons  discovering  that  the  mortgaged 
crops  were  also  being  raised  on  the  place 
described.''^  A  mortgage  which  begins 
with  the  name  of  a  county,  which  pro- 


mortgage  is  recorded.    Shomaker  v.  Waters 
.     (1908)  56  Fla.  559,  47  So.  936. 

■Win  Griggs  Fertilizer  Co.  v.  Adams-Oliff 
Co.  (1916)  144  6a.  564,  87  S.  E.  776,  it 
is  held  that  a  mortgage  is  sufficient  which 
describes  the  mortgaged  property  as  "my 
crops  of  cotton,  corn,  fodder,  peas,  wheat, 
oats,  sugar  cane,  potatoes^,  and  cotton  seed 
now  growing  or  to  be  grown  on  my  farm  in 
Colquitt  county,  Georgia,  and  all  other 
lands  cultivated  by  my  wife,  children,  ten- 
ants, or  laborers,  the  present  year  and 
successive  years." 

And  see  Shomaker  v.  Waters  (1900)  66 
Fla.  559,  47  So.  936,  infra,  note  93. 

78  A  mortgage  on  the  "entire  crop  of 
cotton  .  .  .  and  all  other  products 
which  shall  be  grown  or  cultivated"  by  the 
mortgagor  **on  S.  F.  Smith's  farm,  or  else- 
where in  Faulkner  county,  Arkansafe,  dur- 
ing the  year  of  1911,"  is  sufficient  to  cover 
crops  raised  by  the  mortgagor  in  said 
county,  but  upon  lands  not  belonging  to 
the  said  S.  F.  Smith.  Storthz  v.  Smith 
(1913)  109  Ark.  552,  161  S.  W.  183. 

While  admitting  that,  perhaps,  imder  the 
law  in  Tennessee,  a  description  of  mort- 
gaged property  as  "my  entire  interest  in 
crop  of  corn,  fodder,  oats,  cotton,  cotton 
seed,  to  be  grown  by  me  this  present  year, 
1899,"  in  a  given  county,  would  not  be 
sufficient,  it  is  held  that  under  the  law  in 
Arkansas — which  is  applicable  in  this  case 
— such  a  description  is  sufficient.  Hughes 
v.  Abston  (1900)  105  Tcnn.  70,  58  S.  W. 
296. 

7*  A  description  of  mortgaged  property  as 
"all  my  crops  .  .  ,  now  up  and  grow- 
ing, on  about  240  acres  of  land;  all  the 
above  property  is  in  Jackson  district,  coun- 
ty and  state  aforesaid,"'  is  held,  in  Read 
Phosphate  Co.  v.  Weichselbaum  Co.  (1907) 
1  Ga.  App.  420,  58  S.  E.  122,  to  be  inad- 
equate. 

A  mortgage  on  all  the  mortgagor's  crops 
in  his  possession  in  a  certain  county,  with- 
out specifying  the  town,  range,  or  section, 
is  not  sufficient,  it  being  too  great  a  burden 
to  place  on  third  persons  to  require  them 
L.R.A.1917C. 


to  ascertain  what  real  property  the  mort- 
gagor  was  in  possession  of.  and  that  such 
grain  was  grown  upon  land  in  the  actual 
possession  of  such  mortgagor.  Commercial 
State  Bank  v.  Interstate  Elevator  Co. 
(1901)  14  S.  D.  276,  86  Am.  St.  Rep.  760, 
85  X.  W.  219. 

W  Hampton  v.  State  (1005)  124  Oa.  3, 
52  S.  E.  19. 

But  see  Woods  v.  Rose  (1002)  136  Ala. 
297,  33  So.  41,  infra,  note  93. 

Win  Commercial  State  Bank  v.  Inter- 
state Elevator  Co.  (S.  D.)  supra,  where  the 
mortgage  is  held  insufficient  because  it 
merely  described  the  property  as  being  in 
the  mortgagor's  possession,  it  is  held  that 
the  description  given  in  the  mortgage  of  the 
mortgagor's  place  of  residence,  intended 
to  identify  the  party,  cannot  be  looked  up- 
on as  imparting  constructive  notice  that 
the  crop  mortgaged  is  to  be  grown  thereon. 

^  Under  the  rule  that  any  description 
which  can  be  made  certain  by  the  inquiries 
which  it  suggests  is  sufficient,  it  is  held  in 
First  Xat.  Bank  v.  Rogers  (1909)  24  Okla. 
357,  103  Pac.  582,  that  a  mortgage  including 
various  articles  of  personal  property  which 
are  said  to  l>e  on  the  place  belonging  to 
the  mortgagor  sufficiently  describes  the  crop 
intended  to  be  included,  although  the 
description  thereof  contains  only  the  words, 
"the  products  and  proceeds  of  all  my  1907 
cotton  and  all  my  future  crops,"  without 
stating  where  such  crops  are  to  be  located. 
"In  the  case  at  bar,"  the  court  says,  "the 
residence  of  the  mortgagor  is  given,  in- 
cluding the  exact  location  of  liis  home  place^ 
and  also  the  residence  of  the  mortgagee. 
The  crop  of  cotton  included  in  the  mort- 
gage is  all  of  his  cotton  for  the  year  1907. 
These  facts,  in  our  opinion,  were  sufficient 
to  put  a  third  person  upon  inquiry,  which, 
when  pursued,  would  enable  him  to  identify 
the  cotton  covered  by  the  mortgage.  The 
crop  raised  by  the  mortgagor  and  now  in 
controversy  was  grown  upon  the  home 
place  described  in  the  mortgage,  where  all 
of  the  other  property  included  in  the  mort- 
gage was  described  as  being  located," 
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libits  the  removal  of  the  property  from 
"the  county,"  and  which  is  executed,  ac- 
knowledged, and  recorded  in  said  coun- 
ty, has,  somewhat  similarly,  been  held 
sufficiently  to  identify  the  county  in 
which  the  lien  is  executed^*  The  rule 
by  which  a  description  is  considered  suf- 
ficient if  it  suggests  inquiries  which,  if 
pursued,  will  enable  third  persons  to  de- 
termine  what  crops  are  meant,  has  also 
been  applied  in  cases  where  the  descrip- 
tions have  been  by  townships  and  sec- 
tions and  the  subdivisions  thereof,  and 
the  mortgages  have  been  held  sufficient.''* 
In  one  case,  in  which  the  description 
consisted  of  a  series  of  figures  with- 
out any  designated  meaning,  it  was  held 
to  be  sufficient  on  the  ground  that  such 
figures  had  a  "general  and  well-under- 
stood meaning  in  the  connection  wherein 
used."  ^ 


Even  where  there  is  a  mistake  in  the 
description  of  the  land  upon  which  the 
mortgaged  crops  are  growing  or  are  to 
be  grown,  mortgages  have  been  held  suf- 
ficient.®^ In  these  cases  the  fact  that  a 
mistake  has  been  made  would  at  once  be 
evident  to  anyone  attempting  to  locate 
the  crops  mortgaged.  Where  the  exist- 
ence of  the  mistake  would  not  be  evi- 
dent to  third  persons,  of  course,  the  de- 
scription cannot  in  justice  be  held  to  be 
sufficient  to  give  them  notice  that  the 
mortgaged  crops  are  growing  or  to  be 
grown  on  lands  other  than  those  de- 
scribed. This  is  the  case  where  a  mort- 
gage of  standing  grain  contains  the 
wrong  township  number  and  there  is 
nothing  else  in  the  instrument  to  indi- 
cate the  mistake.^  And  a  clause  in  a 
description  designating  the  grain  as  now 
in    the    mortgagor's    possession    cannot 


f^  A  mortgage  on  crops  which  begins 
"state  of  Florida,  county  of  Jackson,"  and 
prohibits  the  removal  of  the  crop  from  "the 
county/*  and  which  is  executed,  acknowl- 
edged, and  recorded  in  said  county,  is  held, 
in  Shomaker  v.  Waters  (1908)  56  Pla.  550, 
47  So..  936,  sufficiently  to  identify  the  coun- 
ty in  which  the  lien  is  executed. 

7*  A  description  embracing  "all  the  crops 
of  1891  to  be  raised  upon  the  N.  E.  4,  sec. 
6,  tp.  102,  r.  48,  consisting  of  90  acres," 
is  "entirely  sufficient  to  enable  a  third  per- 
son exercising  reasonable  care,  to  go  upon 
the  premises  and  identify  the  property 
without  further  inquiry  than  the  mortgage 
itself  suggests.*'  Coughram  v.  Sundback 
(1897)  9  S.  D.  483,  70  N.  W.  644. 

In  Chicago  Lumber  Co.  v.  Hunter  (1809) 
58  Neb.  328,  78  N.  W.  619,  a  mortgage  was 
held  sufficient  which  described  the  property 
as  *'50  acres  of  corn  planted  on  the  S.  £. 
i  of  sec.  17-1-8,  being  the  X.  30  of  the  S. 
80  acres  and  the  S.  20  of  the  X.  80  acres/* 
where  it  appeared  furtlier  from  the  mort- 
gage that  the  property  was  in  the  mort- 
gagor's possession,  that  he  was  a  resident 
of  a  certain  county,  and  that  any  attempt 
to  remove  the  property  from  that  county 
would  be  a  sufficient  reason  for  an  im- 
mediate foreclosure.  This  was  on  the 
ground  that  the  instrument  furnished  suffi- 
cient information  to  enable  one  making  an 
honest  effort  to  find  the  property. 

A  description  embracing  "one  half  of  the 
wheat  raised  during  the  year  1895  on  the 
northwest  quarter  of  section  6,  in  town- 
ship 103,  in  range  54,  in  McCook  countv/* 
is  held,  in  Advance  Thresher  Co.  v.  Schmidt 
(1897)  9  S,  D.  489,  70  N.  W.  647,  to  be  suffi- 
cient, it  being  such  that  a  prudent  person, 
aided  only  by  such  inquiry  as  the  instru- 
ment suggests,  would  be  able  to  identify 
the  property. 

See  First  Nat.  Bank  r.  Home  ^lercantile 
Co.  (1913)  14  Ga.  App.  99,  80  S.  E.  210, 
infra,  note  93. 

Win  Catlett  v.  Stokes  (1914)  33  S.  D. 
L.R.A.19]  7C. 


278,  145  N.  W,  654,  a  description  of  mort- 
gaged wheat  as  "400  acres  of  wheat  grow- 
ing on  11-114-51,  all  in  my  possession  in 
the  county  of  Hamlin,  South  Dakota,**  was 
held  good,  the  figures  set  out  having  such 
a  general  and  well -understood  meaning  in 
the  connection  wherein  they  were  used  that 
no  one  conld  possibly  be  misled  or  preju- 
diced thereby. 

81  Mortgaged  property  said  to  be  "lo- 
cated in  Wilbarger  county,  Texas,  2  miles 
southeast  of  Vernon,  ...  on  the  lands 
owned  by  J.  T.  Dunson,"  is  held,  in  Housaels 
V.  Coe  (1913)  —  Tex.  Civ.  App.  — ,  159  S. 
W.  864,  to  be  sufficiently  described,  al- 
though the  exact  location  In  the  county  is 
misstated  in  naming  Vernon  instead  of  Ray- 
land,  and  the  land  is  that  of  J.  T.  J. 
Dunson,  instead  of  J.  T.  Dunson,  it  being 
shown  that  J.  T.  Dunson  owned  no  land, 
and  that  the  mortgagor  Avas  in  possession 
of  the  crop.  This  was  on  the  theory  that 
the  property  Avas  sufficiently  described  to 
pxit  a  man  of  ordinary  prudence  upon  in- 
quiry, which,  if  properly  prosecuted,  would 
have  led  to  a  full  knowledge  of  the  material 
facts. 

It  has  been  held  that  a  mortgage  on  hay 
owned' by  the  grantor  and  growing  on  ''lots 
6,  7,  and  8,  section  4,  town  9,  range  20, 
Dawson  county,'*  is  sufficient  where  it  ap- 
pears that  there  were  no  lots  6,  7,  and  8  in 
town  9,  and  that  no  land  in  such  town  was 
owned  or  occupied  by  the  mortgagor,  but 
that  he  owned  and  occupied  lots  6,  7,  and 
8  in  section  4,  town  8.  Haves  v.  First 
State  Bank  (1904)  5  Neb.  (Unof.)  298,  98 
N.  W.  423. 

w  Where  a  mortgagor  des(iribes  the  mort- 
gaged property  as  ''all  com  now  growing  on 
the  above-described  land,**  and  there  is  a 
mistake  in  the  description  consisting  in 
the  designation  of  the  township  as  91  in- 
stead of  92,  it  is  held,  in  King  x.  Howell 
(1895)  94  Iowa,  208,  62  N.  W.  738,  that 
the  mortgage,  although  recorded,  does  not 
operate  as  constructive  notice,  "not  for  the 
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have  the  effect  of  indicating  the  exist- 
ence of  a  mistake  in  the  number  of  the 
range,  where  the  mortgaged  grain  is  un- 
planted,  and  consequently  not  in  the 
mortgagor's  possession  when  the  instru- 
ment is  executed.^ 

Where  the  land  upon  which  a  portion 
of  the  mortgaged  crops  is  to  be  grown  is 
sufficiently  described,  the  validity  of  the 
instrument  as  to  the  crops  raised  on  that 
land  is  not  affected  by  the  insufficiency 
of  the  description  of  the  land  upon  which 
another  portion  of  the  mortgaged  crops 
is  to  be  grown.** 

Where  the  matter  of  description  is 
regulated  by  a  statute  which  requires 
that  mortgages  on  crops  describe  or  men- 
tion the  land  whereon  the  crop  is  to  be 
raised,  no  actual  description  of  the  land 
is  necessary,  a  mere  mention  of  the  same 
being  all  that  seems  to  be  required.** 


However,  it  is  imperative  that  there  be 
such  mention.*^ 

In  mortgages  which  are  intended  to 
cover  only  a  portion  of  the  crop,  an  ele- 
ment of  description  in  addition  to  the 
three  already  discussed  is  involved.  The 
portion  of  such  crop  intended  to  be  in- 
cluded in  the  mortgage  must,  of  course, 
be  set  out,  and  in  some  cases  it  is  im- 
portant, in  addition,  that  the  method  of 
ascertaining  such  portion  be  designated. 
This  is  true  where,  for  instance,  the 
mortgage  is  drawn  to  cover  a  specified 
number  of  acres  out  of  a  larger  number 
of  acres  and  the  crop  is  not  all  of  a  uni- 
form quality.*^  A  mortgage,  however, 
on  an  undivided  portion  of  a  growing 
crop  is  sufficient  although  no  method  of 
designating  the  mortgaged  from  the  un- 
mortgaged portion  is  provided.**  The 
failure  to  indicate  a  method  of  designa- 


reason  that  it  was  insufficiently  described, 
but  because  of  elements  of  description  es- 
sentially different  from  the  property  in 
controversy."  The  court  continues  that, 
**[{  there  had  been  other  means  of  identifi- 
cation,  as  that  the  property  belonged  to 
the  mortgagor,  or  was  then  upon  the  farm 
of  J.  H.  King,  or  was  in  the  possession  of 
W.  H.  King,  the  description  would  have 
been  sufficient.'' 

And    see    Baker    v.    Cotney    (1907)    150 
AU.  506,  43  So.  786,  infra,  note  95. 

8S  In  First  Nat.  Bank  v.  Hendrickson 
(1896)  61  Minn.  293.  63  N.  W.  725,  a  mort- 
gage which  describes  the  property  as  "the 
following  described  property,  now  in  my 
possession,  in  the  town  .  .  .  aforesaid: 
.  .  .  half  interest  in  160  acres  of  wheat 
to  be  grown  on  the  northwest  quarter  of 
section  36,  township  139,  range  33,  for  the 
season  of  1893,"  is  held  inadequate  for  any 
purpose,  where  the  property  actually  meant 
to  be  mortgaged  is  in  range  34  instead  of 
33.  The  court  assigns  the  following  rea- 
sons for  its  decision:  ''Although  it  was  re- 
cited that  the  mortgaged  grain  was  in  the 
mortgagor's  possession  in  the  town  of 
Park  Rapide,  it  actually  had  no  existence, 
for  it  was  stated  in  the  description  that  it 
was  yet  to  be  grown.  It  coiild  not  have 
been  in  his  possession,  and  this  was  obvious 
from  the  mortgage  itself.  Nor  was  it 
stated  that  it  was  to  be  grown  on  land  be- 
longing to  the  mortgagor  or  in  his  pos- 
session. If  the  mortgage  had  purported  to 
be  on  growing  grain  in  the  mortgagor's 
possession  or  on  his  land,  or  a  mortgage 
on  grain  yet  to  be  grown  on  land  in  his 
possession  or  belonging  to  him,  it  would 
m  all  probability  have  enabled  its  location 
and  identification  by  reat)onable  inquiry. 
But  instead  of  this  the  location  was  def- 
initely fixed  and  made  certain,  and,  reject- 
ing this  item  as  a  mistake,  there  was  noth- 
ing left  to  suggest  or  govern  an  inquiry." 

See  also  Baker  v.  Cotney  (1907)  150  Ala. 
506,  43  So.  786,  infra,  note  95. 
L.RJ1.1917C. 


MA  mortgage  on  crops  to  be  raised  on 
a  certain  sufficiently  described  farm,  "or 
any  other  farm  cultivated"  by  the  mort- 
gagor, is  sufficient  as  to  a  subsequent 
mortgagee  of  the  crops  raised  on  the  farm 
describe.  Smith  v.  LaFayette  &  Bro. 
(1911)  29  OkU.  671,  119  Pac.  979.     • 

Compare  infra,  note  108  and  the  text 
which  it  supports. 

Uln  a  statute  requiring  mortgages  on 
crops  to  describe  or  mention  the  land  where- 
on the  crop  is  to  be  raised,  the  terms 
"describe"  and  "mention"  are  not  syn- 
onymous, and  a  mortgage  of  "all  cotton 
and  cotton  seed  grown  and  cultivated  dur- 
ing the  year  1911,  and  60  acres  planted  in 
cotton,  and  all  corn,  fodder,  peas,  hay, 
etc.,  grown  during  1911  on  acres  planted 
in  com,  all  of  above  lands  belonging  to 
said"  mortgagor,  mentions  the  land  within 
the  requirements  of  such  statute.  Living- 
ston V.  Seaboard  Air  Line  R.  Co.  (1914)  100 
S.  C.  18,  84  S.  K  303. 

M  Under  a  statute  requiring  mortgages 
on  crops  to  describe  or  mention  the  land 
upon  which  the  crops  are  to  be  raised,  a 
mortgage  of  "all  my  crops  of  whatever 
character  now  planted  or  to  be  planted 
by  me  during  the  year  1913"  is  insufficient 
as  making  no  mention  of  the  land.  E.  W. 
Kimball  Co.  v.  Mills  &  Y.  Co.  (1914)  100 
S.  C.  443.  84  S.  E.  996. 

87  A  chattel  mortgage  on  340  acres  of 
corn  is-  void  for  uncertainty,  where  425 
acres  of  the  land  described  is  planted  in 
corn  which  is  not  of  an  uniform  quality 
and  there  is  nothing  to  indicate  what  340 
acres  were  meant.  Wattels  v.  Cobb  (1900) 
60  Neb.  403,  83  Am.  St.  Rep.  537,  83  N.  W, 
195. 

See  also  XI.  of  the  note  in  23  L.R.A.  449. 

M  A  mortgage  on  "two  thirds  of  90  acres 
of  growing  wheat,  all  this  wheat  on  Mrs. 
Tea's  farm  1  mile  south  and  1  mile  west 
of  city  of  Kiowa;  on  farm  which  northeast 
quarter  of  section  No,  17,  township  No. 
29,  range  No.  12,  Woods  county,  Oklahoma," 
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tion  has  likewise  been  excused  in  the 
case  of  a  mortgage  covering  a  specified 
number  of  bushel^  of  a  certain  crop, 
where  less  than  the  number  specified  is 
actually  produced.'^  In  the  case  of  a 
mortgage  on  an  undivided  portion  of  a 
growing  crop^  a  small  mistake  in  the 
statement  of  the  number  of  acres  planted 
has  been  held  not  to  invalidate  the 
instrument.^* 

Where,  instead  of  covering  a  certain 
portion  or  amount  of  the  crop,  the  mort- 
gage is  drawn  to  cover  it  all  and  a  por- 
tion thereof  is  then  excepted  from  the 
mortgage,  it  seems  that  a  failure  to  in- 
dicate the  method  of  designating  such 
excepted  portion  has  no  effect  on  the 
sufficiency  of  the  mortgage.  Two  reasons 
have  been  found  for  tlus.  In  the  first 
place,  it  has  been  pointed  out  that  the 
uncertainty  existing  in  such  a  case  is 
with  respect  to  the  portion  of  the  crop 
excepted.*^  This  is  but  an  application 
of    one    of    the    rules    ordinarily    gov- 


erning exceptions  and  seems  to  be  above 
criticism.  The  other  reason  assigned  for 
upholding  the  sufficiency  of  mortgages 
which  fail  to  indicate  the  method  of 
designating  the  portion  excepted  is  that 
the  existence  of  the  exception  indicates 
a  line  of  inquiry  which,  if  followed,  will 
lead  to  the  identification  of  such  ex- 
cepted property.'* 

2.  Parol  evidence  to  9Uppl€nient. 

In  a  few  cases  parol  evidence  has  been 
held  admissible  to  supplement  the  de- 
scriptions given  in  mortgages  on  crops, 
so  as  to  make  them  sufficient  as  against 
third  persons.®*  While  it  is  not  spe- 
cifically so  stated,  it  must  be  the  rule 
that  parol  evidence  is  so  admissible  only 
when  the  facts  which  it  goes  to  prove 
were  known  to  the  third  persons,  or 
would  have  come  to  their  knowledge  in 
the  pursuit  of  inquiries  suggested  in  the 
instrument.  Any  other  rule  would  be 
obviously  unfair  to  third  persons,  who 


is  held,  in  Reeves  &  Co.  v.  Brown  (1909) 
80  Kan.  292,  102  Pae.  840,  to  be  sufficient 
on  its  face,  and  it  is  held  in  addition  that 
the  mortgage  would  not  be  invalidated  by 
proof  that  the  farm  contained  100  instead 
of  90  acres,  the  statement  of  the  number  of 
acres  being  "ordinarily  only  an  approxima- 
tion." 

MA  mortgage  covering  "200  bushels  of 
com  of  my  1912  crop  from  my  said  farm" 
is  sufficient  where  lees  than  200  bushels  of 
com  are  raised  on  the  e{>ecifted  farm  in 
that  year.  Mitghbll  v.  Abernatht,  ante, 
6.  The  court  says:  "When  it  was  shown 
that  the  entire  crop  of  corn  thus  raised 
and  subject  to  this  description  was  less 
than  200  bushels,  the  subject-matter  be- 
came definite  and  certain,  since  there  was 
no  occasion  for  its  separation  from  a  larger 
mass;  and  inquiry,  which  was  surely  sug- 
gested by  the  mortgage  itself,  could  not 
have  failed  to  inform  any  third  person  that 
this  corn,  and  only  this,  was  covered  by 
the  mortgage  description." 

See,  however.  Graves  v.  Curri  (1903)  132 
N.  C.  307,  43  S.  E.  897,  infra,  note  122. 

See  also  XI.  and  XIV.  of  the  note  in  23 
L.R.A.  449. 

9t  See  Reeves  ft  Oo.  v.  Brown,  supra,  note 
88. 

91 A  trust  deed  conveving  the  grantor's 
crop  of  cotton,  except  four  bales,"  is  not 
void  for  uncertainty  in  the  description  of 
the  property  conveyed,  the  uncertainty,  if 
there  is  any,  bein^  as  to  the  portion  of 
the  cotton  sought  to  be  excepted  from  the 
conveyance.  Spears  v.  Robinson  (1894)  71 
Hiss.  774,  15  So.  111. 

MA  mortgage  describing  property  as 
"all  growing  grass  on  my  home  place,  ex- 
cept sufficient  for  10  tons  of  hay;  all  the 
growing  crops,  except  what  the  law  ex- 
empts«  OB  eaid  home  farm,**  is  held,  in  First 
Nat.  Bank  v.  Fitts  (1894)  67  Vt.  67,  30 
L.RA.1917C. 


««. 


Atl.  697,  to  be  sufficient,  on  the  ground 
that  it  indicates  a  line  of  inquiry  which, 
if  properly  followed,  will  lead  to  the 
identification  of  the  property.  While  this 
case  arises  between  the  parties  to  the 
mortgage,  the  court  fails  to  make  any  dis- 
tinction on  that  ground,  but  applies  the 
same  test  which  pertains  where  the  in- 
terests of  third  persons  are  involved. 

But  see  XI.  of  the  note  in  23  L.R.A.  449. 

M  **A  mortgage  on  'my  crop  of  cotton 
and  com  now  planted  in  Floyd  county, 
Georgia,  23d  district,  and  3d  section,  con- 
sisting of  75  acres  in  cotton  and  25  acres 
in  corn,'  is  not  void  for  want  of  sufficient 
description  of  the  property  mortgaged.  The 
description  may  be  made  certain  l^  parol.'' 
First  Nat.  Bank  v.  Rome  Mercantile  Co. 
(1913)   14  Ga.  App.  99,  80  S.  E.  210. 

And  in  Shomaker  v«  Waters  (1908)  56 
Fla.  559,  47  So.  936,  evidence  that  the 
mortgagor  owned  only  one  farm  and  that 
that  was  in  the  county  in  which  the  mort- 
gage was  recorded  was  held  admissible  to 
supplement  a  description  covering  "all  cot- 
ton, corn,  and  other  products  grown  or  pro- 
duced by  me  upon  my  farm  in  the  year 
A.  D.  1904." 

In  Woods  V.  Rose  (1902)  135  Ala.  297, 
33  So.  41,  an  action  involving  a  mortgage 
on  "all  my  crops  of  corn,  cotton,  and  all 
other  produce  I  may  raise  .  .  .  during 
the  year  1901/'  it  is  held  that  parol  ev- 
idence may  be  introduced  to  show  that  the 
mortgagor  owned  a  tract  of  land  in  the 
county  in  which  the  mortgage  was  executed 
throughout  the  year  in  which  it  was  to 
run,  and  that  the  cotton  in  question  was 
raised  by  him  on  that  land;  and  that  the 
mortgage,  taken  in  connection  with  such 
evidence,  is  sufficient. 

And  see  VUI.  of  the  note  in  23  L.R.A 
449. 


28 


AN>JO.--SALE  OR  MORTGAGE  OF  FUTURE  AND  GROWING  CROPS. 


would  then  be  charged  with  the  knowl- 
edge of  facts  which  they  had  no  means 
of  knowing. 

3.  Parol  evidence  to  identify. 

Parol  evidence  has  also  been  held  ad- 
missible to  identify  property  as  being  a 
part  of  the  property  covered  by  a  crop 
mortgage.®*  As  in  the  case  of  parol  evi- 
dence to  supplement  the  description  in  a 
crop  mortgage,  it  seems  that  the  question 
of  admissibility  must  depend  upon  the 
actual  or  constructive  knowledge  which 
the  third  person  against  whom  such  evi- 
dence is  sought  to  be  introduced  had  of 
the  facts  which  the  evidence  goes  to 
prove.  If  such  a  third  person  has  not 
been  furnished  either  actual  or  construc- 
tive notice  that  the  property  in  dispute  is 
covered  by  the  mortgage,  it  would  be  un- 
just to  admit  parol  evidence  to  that  ef- 
fect against  him. 

4.  Parol  evidence  to  conU*adict» 

Parol  evidence  has  been  held  inadmis- 
sible in  an  action  to  which  a  third  per- 
son is  a  party,  for  the  purpose  of  contra- 
dicting the  description  of  the  mortgaged 
crop  as  it  is  set  out  in  the  written  in- 
strument.**  From  this  case,  however,  it 
should  not  be  taken  that  parol  evidence 
is  always  inadmissible  in  such  cases.  On 
the  contrary,  as  in  the  case  of  parol  evi- 
dence to  supplement  and  to  identify,  it 
seems  that  the  admissibility  of  parol  evi- 
dence on  behalf  of  a  party  to  the  mort- 
gage for  the  purpose  of  contradicting  it 


oi:^ht  to  be  governed  by  the  question  of 
notice  on  the  part  of  the  third  person. 
If  he  has  actual  noti<^  of  the  mistake,  or 
the  description  itself  suggests  inquiries 
which,  if  pursued,  will  furnish  him  with 
knowledge  thereof,  parol  evidence  should 
be  admissible  against  him  in  an  action 
to  which  he  is  a  party,  to  correct  the 
mistake;'^  otherwise  not.  It  should  be 
remembered  in  this  connection  that  the 
general  rule  of  evidence  against  the  ad- 
mission of  oral  proof  to  contradict  a 
written  contract  does  not  apply  in  ac- 
tions one  of  the  parties  to  which  is  not  a 
privy  to  the  contract.®''^ 

ft.  .48  between   the  partiea  thereto. 
i.  Sufficiency  in  general. 

Whatever  degree  of  sufficiency  is  re- 
quired of  the  description  in  a  mortgage 
on  crops  between  the  parties  to  the  in- 
strument, it  seems  certain  that  a  less  de- 
gree will  suffice  than  in  a  case  where  a 
third  person  is  involved.  Where  there 
has  been  an  actual  meeting  of  the  minds, 
the  parties  to  the  mortgage  must  know 
what  is  meant  to  be  covered  thereby,  and 
neither  can  claim  that  the  insufficiency 
of  the  description  contained  therein  haa 
operated  to  his  prejudice. 

In  none  of  the  cases  found  involving 
the  sufficiency  of  a  description  in  a  crop 
mortgage  as  between  the  parties  thereto 
has  the  instrument  been  held  invalid.®^ 
A  description  has  been  held  sufficient  as 
between  the  parties  to  the  instrument 


MIn  BaUard  v.  Mayfield  (1894)  107  Ala. 
396,  18  So.  29,  it  is  said:  "There  is  notliing 
in  the  suggestion  that  the  mortgage  is  void 
for  its  indefiniteneBS  of  deacription  of  the 
'property  conveyed.  It  was  'the  entire  crop 
of  agricultural  product h  grown  and  raised 
by  me,  and  my  right,  title,  and  interest  in 
said  crops  grown  by  tenants  under  me 
.  .  .  in  Randolph  county,  Alabama,  dur- 
ing the  year  1891.'  This  alleged  uncer- 
tainty in  description  w^as  capable  of  being 
removed  by  extraneous  parol  evidence  in 
identification  of  the  two  bales  of  cotton 
levied  on,  as  having  been  raised  by  a  ten- 
ant of  the  defendant  on  lands  rented  to 
the  tenant  in  the  year  1891  in  Randolph 
county." 

A  description  is  Bufficient  which  covers 
"10  bales  of  cotton  crop  of  1910  now  being 
picked,"  and  designates  the  comity  where 
such  cotton  is  located,  it  being  possible  to 
identify  such  cotton  by  showing  what  cot- 
ton was  being  picked  at  the  time  of  the 
execution  of  the  mortgage.  Burlington 
State  Bank  v.  Marlin  Xat.  Bank  (1914)  — 
Xex.  Civ.  App.  — ,  106  S,  W,  490. 

The  syllabus  in  the  case  of  Todd  v.  Hurst 
Supply  Co.  (1915)  17  Ga.  App.  98,  86  8.  E. 
25.5,  reads  as  follows:  '^4  mortgage  in 
which  it  was  sought  to  mortgage  property 
L.R.A.1917C. 


described  therein  as  'my  entire  crop  of 
cotton,  corn,  and  all  other  products  to  be 
raised  by  or  for  me  the  present  year,  con- 
sisting of  90  acres  in  cotton  and  30  acres 
in  corn,  all  planted  and  growing  on  the 
lands  of  Miss  Sallie  Todd  and  Willingham 
place  in  the  11th  district,  Meriwether  coun- 
ty, Georgia,'  was  not  void  on  account  of 
insufficiency  of  description  of  the  property, 
and  was  properly  admitted  in  evidencei 
more  especially  when  the  property  was 
fully  identified  by  parol  proof." 

And  see  also  VUI.  of  the  note  to  23 
L.R.A.  449. 

95  Parol  evidence  was  held,  in  Baker  v. 
Cotney  (1907)  150  Ala.  506,  43  So.  788, 
an  action  involving  the  rights  of  a  third 
person,  to  be  held  inadmissible  to  show 
that  a  mortgage  on  crops  to  be  raised  in 
Tallapoosa  county  had  been  intended  to  be 
made  on  crops  to  be  raised  in  Clav  countv. 

•«8ee  King  v.  Howell  (1895)  94  Iowa, 
208,  62  y.  W.  738,  supra,  note  82. 

w  See  the  note  to  Ransom  v.  Wickstrom, 
L.R.A.1916A,  592,  on  applicability  of  rule 
excluding  parol  evidence  to  vary  a  written 
contract  in  favor  of  or  against  a  stranger 
to  the  contract. 

M  See  Vll.  of  the  note  in  23  L.R^.  449. 
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where  it  merely  states  the  number  of 
acres  cultivated  and  the  name  of  the 
owner  of  the  land ;  ••  where  it  makes 
certain  exceptions  from '  the  mortgaged 
crop  and  no  provision  is  made  for  sep- 
arating the  excepted  portion  from  the 
remainder;  *^  where  it  covers  only  one 
bale  out  of  a  crop  of  cotton  raised  in  a 
certain  year  on  certain  suflficiently  de- 
scribed lands ;  *^*  where  it  merely  de- 
scribes the  lands  as  leased  from  a  certain 
owner  without  designating  the  state  or 
county  in  which  they  are  located ;  *•• 
where  it  describes  the  mortgaged  prop- 


erty as  certain  crops  to  be  grown  on 
lands  fertilized  with  the  manure  or  fer- 
tilizer purchased ;  *®*  where  it  merely 
covers  "the  entire  cotton  crop"  of  the 
mortgagor;  *^  where  only  the  county, 
district,  and  section  in  which  the  land  is 
located  are  g^ven ;  *••  and  where  the  crop 
is  described  as  growing  on  a  donation 
claim,  which  is  referred  to  by  the  name 
of  the  claimant,  the  number  of  the  notifi- 
cation and  claim,  and  its  township  and 
range,  and  it  further  appears  that  one 
person  can  obtain  but  one  such  gift  of 
land  from  the  govemment.^^ 


Min  accordance  with  the  Georgia  de- 
cisions it  is  held  in  Anderson  v.  Chenault 
(1913)  125  C.  C.  A.  616,  208  Fed.  400, 
affirming  Re  Beard  (1913)  204  Fed.  129, 
that  a  mortgage  whidi  describes  the  prop- 
erty as  "all  of  the  crop  of  cotton  of  100 
acres  now  up  and  growing  on  the  lands  of 
B.  M.  Walton;  also  30  acres  of  corn  on 
the  same  place  up  and  growing;  20  acres 
of  cotton  on  Mrs.  D.  J.  HUl's  place  up  and 
growing,"  is  sufficient  as  between  the  mort- 
gagee and  the  mortgagor's  trustee  in  bank- 
ruptcy, the  trustee  bemg  in  the  position  of 
the  parties  thereto. 

100  A  description  of  all  grass  except 
sufficient  for  10  tons  of  hay,  and  all  crops 
except  what  the  law  exempts,  is  not  insuffi- 
cient because  it  contains  no  provision  for 
separating  the  mortgaged  from  the  unmort- 
gaged crops.  First  Nat.  Bank  v.  Fitts 
(1894)  67  Vt.  57,  30  Atl.  697.  This  is  an 
action  between  the  parties  to  the  mortgage, 
and  the  court  says:  "When  the  defendant 
[mortgagor]  had  appropriated  to  his  own 
use  sufficient  grass  to  make  10  tons  of  hay, 
and  the  number  of  bushels  of  potatoes, 
wheat,  corn,  and  oats  exempt  from  attach- 
ment and  levy  upon  execution,  he  knew 
that  the  balance  of  the  hay  and  crops  were 
holden  as  security  for  the  j^ayment  of  the 
mortgage  debt." 

101  In  Brown  v.  Hughes  (1912)  94  S.  C. 
140,  77  S.  E.  730,  a  description  of  property 
conveyed  by  a  mortgage  as  "one  500-pound 
bale  of  cotton  to  be  grown  in  the  year  1911 
on  lands  of  Dr.  John  Hopkins  in  Oconee 
county,  adjoining  lands  of  Will  Alexander 
and  others  where  I  now  live,"  is  held  suffi- 
cient. The  court  says  that  ''the  weight  of 
authority  is  to  the  effect  that  such  a  mort- 
gage describing  the  land  and  the  proportion 
or  quantity  of  a  crop  of  a  certain  year 
gives  the  mortgagee  a  lien  on  the  crop  to 
the  extent  of  the  quantity  of  cotton  called 
for." 

IWA  deed  of  trust  conveying  **all  the 
com,  cotton,  peas,  potatoes,  and  fodder 
cultivated  and  gathered  by  me,  or  which 
may  accrue  to  me  from  rents,  wages,  or 
working  on  shares  of  the  crop  of  1894,  on 
lands  leased  from  M.  A.  Jones,"  is  not  void 
for  uncertainty  of  description,  because  it 
faiU  to  designate  the  state  or  county  in 
which  the  leased  lands  are  situated.  Wet- 
lin  V.  Mount  (1896)  73  Miss.  526, 19  So.  201. 
L.R.A.1917C. 


IW  A  mortgage  given  to  persons  who  fur- 
nish manure  to  make  crops,  which  describes 
the  mortgaged  property  as  "all  cotton  and 
corn  grown  during  the  current  season  on 
lands  fertilized  with  this  manure,*'  is  suffi- 
cient. Hillis  V.  E.  T.  Comer  &  Co.  (1913) 
14  Ga.  App.  30,  79  S.  JE.  930. 

It  is  held  in  Duke  v.  Neisler  (1910)  134 
Ga.  694,  137  Am.  St.  Rep.  250,  68  8.  E.  327, 
that  a  mortgage  of  "our  crop  planted  this 
year,  and  on  which  said  fertilizer  is  used," 
is  not  void  for  uncertainty.  The  court 
says:  "It  is  evident  that  the  mortgagor 
intended  that  the  lien  sought  to  be  created 
should  cover  his  entire  crop,  and  the  prop- 
erty mortgaged  is  further  identified  as  be- 
ing the  crop  planted  in  the  year  in  which 
the  mortgage  was  given  and  'on  which  said 
fertilizer  is  used.'  ** 

IMA  landlord  who,  for  a  consideration, 
releases  his  lien  upon  half  of  his  lessee's 
crop  in  favor  of  a  prospective  mortgagee 
thereof,  and  who  has  actual  knowledge  of 
the  land  upon  which  the  mortgaged  crop  is 
to  be  grown,  is  not  such  a  stranger  to  the 
mortgage  as  to  permit  him  to  take  advan- 
tage of  a  description  which,  being  of  the 
"entire  cotton-corn  crop,"  might  be  void  as 
to  persons  not  parties  to  such  instrument. 
Gaulding  v.  Masterson  (1907)  —  Tex.  Civ. 
App.  — ,  101  S.  W.  1017. 

106  It  in  said  in  the  syllabus  of  the  un- 
reported case  of  First  Nat.  Bank  v.  Rome 
Mercantile  Co.  (1913)  14  Ga.  App.  99,  80 
S.  E.  210:  "A  mortgage  on  *my  crop  of 
cotton  and  corn  now  planted  in  I'loyd  coun- 
ty, Georgia,  23d  district,  and  3d  section, 
consisting  of  75>  acres  in  cotton  and  25 
acres  in  corn,'  is  not  void  for  want  of  suffi- 
cient description  of  the  property  mort- 
gaged. The  description  may  be  made 
certain  by  parol." 

106  A  chattel  mortage  on  a  crop  of  hdpfi 
described  as  growing  upon  three  parcels  of 
land  situated  upon  a  part  of  a  donation 
land  daim«  which  is  referred  to  by  the 
name  of  the  claimant,  the  number  of  the 
notification  and  claim,  and  its  township 
and  range,  is  sufficiently  definite  in  descrip- 
tion, as  between  the  parties  thereto,  to  let 
in  parol  testimony  to  identify  the  prop- 
erty, in  view  of  the  fact  that  under  the 
donation  laws  a  person  can  obtain  but  one 
gift  of  land  from  the  government;  and  a 
partial   description    by  metes   and   bounds 
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In  one  case  a  mortgage  on  '^two  thirds 
of  the  cotton  and  three  fourths  of  the 
corn  raised  by  me''  is  held  sufficient  on 
the  ground  that  it  is  so  particular  that 
the  mortgaged  property  can  be  identified 
by  parol.^®'' 

Where  the  land  upon  which  a  portion 
of  the  mortgaged  crops  is  to  be  grown  is 
sufficiently  described,  the  validity  of  the 
instrument  as  to  the  crops  raised  on 
that  land  is  not  affected  by  the  insuf- 
ficiency of  the  description  of  the  land 
upon  which  another  portion  of  the  mort- 
gaged crops  is  to  be  grown.  ^®* 

2.  Parol  evidence  to  supplement  and 

identify. 

Inasmuch  as  the  parties  to  a  mort- 
gage on  crops,  where  there  has  been  a 
meeting  of  the  minds,  must  necessarily 
know  what  crops  were  meant  to  be  cov- 
ered thereby,  it  is  proper  in  an  action  be- 
tween them  to  introduce  parol  evidence 
for  the  purpose  of  supplementing  an  in- 
complete description,^®*  or  of  identify- 
ing the  property  as  that  intended  to  be 
covered  thereby."®  It  is  self-evident, 
however,  that  this  rule  is  limited  to  de- 
scriptions which  are  definite  enough  to 
be  considered  sufficient  as  between  the 


parties  thereto.  In  no  other  case  could 
the  question  of  the  meaning  of  the  terms 
thereof  arise. 

c.  Crop  or  portion  of  crop  covered  by 
language  of  description. 

,One  of  the  chief  difficulties  to  be  met 
in  connection  with  descriptions  in  mort- 
gages on  planted  and  future  crops  is  the 
matter  of  construction.^^*  In  view,  how- 
ever, of  the  diversity  of  the  situations 
covered  and  of  the  descriptions  em- 
ployed in  the  cases  decided,  it  is  not  pos- 
sible to  formulate  any  general  rules,  and 
a  discussion  of  the  subject  must  neces- 
sarily be  limited  to  a  consideration  of 
the  specific  decisions.  Considerable  of 
the  difficulty  met  in  connection  with  the 
construction  of  such  descriptions  is  to 
be  found  in  cases  where  a  portion  of  the 
crops  in  dispute  is  raised  by  someone 
other  than  the  mortgagor.  In  one  case 
where  a  portion  of  the  mortgagor's  land 
was  cultivated  by  tenants,  it  is  held  that 
the  mortgage,  which  conveyed  the  entire 
crop  grown  upon  the  mortgagor's  land, 
covered  the  crop  raised  by  the  tenants 
and  acquired  by  the  mortgagor.***  And 
it  has  been  held  that  a  mortgage  on  any 
lands  which  the  mortgagor  may  cultivate 


may  be  regarded  as  surplusage.  Reinstoin 
V.  Roberts  (1898)  34  Or.  87,  76  Am.  St. 
Rep.  564,  56  Pac.  90. 

107  A  mortgage  describing  the  property  as 
"my  entire  two  thirds  of  the  cotton  and 
three  fourths  of  the  corn  raised  by  me*'  is 
held,  in  Becker  v.  Bowen  (1904)  —  Tex. 
Civ.  App.  — ,  79  S.  W.  45,  an  action  of 
foreclosure,  to  be  sufficient,  the  court  say- 
ing that  "the  description  of  the  property 
will  be  sufficient  if  it  is  so  particular  that 
it  can  be  thus  [by  parol  evidence]  identified 
as  that  described  in  the  mortgage,  and  an- 
swers the  general  description." 

108  In  W.  L.  Hurley  &  Sons  v.  Ray  (1912) 
160  N.  C.  376,  76  S.  E.  234,  the  following 
description  is  involved:  "My  entire  crop, 
such  as  corn,  cotton,  .  .  .  to  be  raised 
on  my  land  (or  any  other  lands)  that  I 
may  tend.  Twenty-five  agres  of  land  join- 
ing Hamp  Baldwin  and  Jim  Bennette, 
bought  from  J.  C.  Currie,  the  land  where  I 
now  live,  my  house  and  premises  is  on  the 
land."  Under  the  rule  that  "to  constitute 
a  valid  mortgage  upon  a  crop,  there  must  be 
some  designation  of  the  land  upon  which 
the  crop  is  to  be  cultivated,  .  .  .  and 
that  a  conveyance  of  the  crops  on  lands 
described,  and  on  any  other  lands  the  mort- 
gagor may  cultivate,  is  effective  as  to  the 
crops  on  the  lands  described,  and  void  as 
to  the  other  crops,"  it  is  held  that  crops 
raised  on  land  adjoinincr  Baldwin  and  Ben- 
nette are  conveyed  by  the  mortgage. 

IW  After  holding  in  Hillis  v.  E.  T.  Comer 
&  Co.  (1913)  14  Ga.  App.  30,  79  S.  E.  930, 
that  a  mortgage  on  all  crops  grown  on 
L.R.A.1917C. 


lands  fertilized  with  manure  furnished  by 
the  mortgagee  was  sufficient,  it  is  said 
that  parol  evidence  might  have  been  intro- 
duced in  foreclosure  proceedings  to  supple- 
ment the  mortgage  with  respect  *to  the 
description  of  the  lands. 

While  holding,  in  Read  Phosphate  Co.  v. 
Weichselbaum  Co.  (1907)  1  Ga.  App.  420, 
68  S.  E.  122,  a  mortgage  which  describes 
the  mortgaged  property  as  "all  ray  crops 
.  .  .  now  up  and  growing,  on  about  240 
acres  of  land;  all  the  above  property  is  in 
the  Jackson  district,  county  and  state 
aforesaid,"  to  be  inadequate  in  its  descrip- 
tion, the  court  added  obiter:  ^'Though  the 
uncertainty  of  description  could  be  relieved 
in  any  contest  between  the  mortgagee  and 
mortgagor  by  parol  evidence."  In  this  case 
the  parol  evidence  was  not  admitted  be- 
cause a  traverse  had  not  been  filed. 

See  First  Nat.  Bank  v.  Rome  Mercantile 
Co.  (1913)  14  Ga.  App.  99,  80  S.  E.  210, 
supra,  note  106;  Reinstein  v.  Roberts 
(1898)  34  Or.  87,  75  Am.  St.  Rep.  564,  66 
Pac.  90,  supra,  note  106. 

And  see  VIII.  of  the  note  in  23  L.R.A. 
449. 

110  See  Becker  v.  Bowen,  supra,  note  107. 

111  For  the  earlier  cases  involving  the 
matter  of  construction,  see  VII.  and  XI.  of 
the  note  in  23  L.R.A.  449. 

11*  A  mortgage  by  a  landlord  conveying 
the  entire  crop  of  cotton  seed  to  be  grown 
during  a  particular  year  on  a  certain  piece 
of  land  was  held,  in  Delta  O)tton  Co.  v. 
Arkansas  Cotton  Oil  Co.  (1906)  80  Ark. 
431,  97  S.  W.  440,  to  cover  all  cotton  seed 
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or  aid  in  cultivating  includes  the  inter- 
est of  the  mortgagor  in  a  crop  raised 
with  his  aid  upon  lands  rented  by  him.^^' 
Cotton  grown  by  a  mortgagor  and  his 
sister  upon  the  mortgagor's  plantation 
has  been  held  to  be  included  in  a  mort- 
gage which  embraces  all  the  crops  grown 
by  the  mortgagor  or  under  his  direction 
upon  his  plantation.^"  Crops  raised  by 
croppers,  however,  who  pay  a  portion 
of  the  cotton  raised  as  rent,  cannot  be 
said  to  be  covered  by  a  mortgage  which 
is  limited  to  crops  raised  by  thTe  mort- 
gagor, assisted  by  hired  help.*^*  'And 
where  two  persons  are  cotenants  of  a 
portion  of  a  plantation,  crops  raised  by 
one  of  them  individually  on  another 
portion  of  the  plantation  are  not  in- 
cluded in  the  mortgage  joined  in  by  both 
cotenants  on  the  crops  cultivated  by 
them  on  the  plantation,  especially  where 
such  mortgage  provides  that,  in  case  of 
sale  under  foreclosure,  the  mortgagee 
shall  **pay  any  surplus  to  us."  ^*®  A 
mortgage  on  a  tract  of  land  given  to  se- 
cure the  purchase  price  thereof,  which 
embraces  the  crops  to  be  grown  by  the 
mortgagors  in  a  certain  year,  but  does 
not  specifically  state  that  the  crops  in- 
tended to  be  covered  by  the  mortgage  are 
those  which  are  to  be  grown  upon  the 


mortgaged  land,  has  been  held  not  to  in- 
clude crops  raised  upon  lands  subse- 
quently leased  by  the  mortgagors.**^ 

In  a  miscellany  of  cases  involving  the 
construction  of  descriptions  in  crop 
mortgages,  the  following  conclusions 
have  been  reached  by  the  various  courts : 
A  mortgage  executed  in  November  upon 
crops  "to  be  raised"  covers  wheat  planted 
that  fall  and  cotton  and  corn  planted  the 
next  spring,  and  not  the  matured  crops 
standing  at  the  time  of  the  execution  of 
the  mortgage;  "•  a  mortgage  on  crops  to 
be  grown  "during  the  currency  of  this 
mortgage"  covers  crops  sown  while  the 
mortgage  debt  is  due  and  remains  un- 
paid ;  ™  a  mortgage  which  covers  the 
crops  of  a  specified  year  upon  certain 
lands,  and  includes,  without  any  specifi- 
cation as  to  the  lands  meant,  the  crops 
raised  during  sixeoessive  years,  is  meant 
to  cover  the  crops  raised  in  successive 
years  upon  the  land  described ;  *^  a 
mortgage  on  15  acres  of  cotton  growing 
on  a  certain  farm,  which  includes  all 
other  crops  of  the  mortgagor  raised  on 
the  same  farm,  covers  a  crop  of  25  acres 
of  cotton  raised  on  the  farm  specified ;  *•* 
and  a  mortgage  which  conveys  "a  thou- 
sand pounds  of  lint  (good  cotton),  com^ 
fodder    .    .    .    which  I  may  make"  has 


grown  on  such  land  in  that  year  by  the 
landlord,  or  by  his  tenants  or  share 
croppers,  and  acquired  by  the  landlord. 

ii*  A  mortgage  conveying  the  "entire 
crop  grown  by  nie  the  present  year,  or 
which  I  may  aid  in  or  cause  to  be  grown, 
or.  my  lands  or  any  other  lands  that  X  may 
cultivate,  or  aid  in  or  cause  to  be  cultivat- 
ed." Is  held  in  Cobb  v.  Daniel  (1896)  105 
Ala.  335,  16  So.  882,  to  be  broad  enough  to 
include  the  interest  of  the  mortgagor  in 
cotton  raised  by  his  aid  aiid  assistance 
during  the  year  on  lands  rented  by  him. 

114  Hoist  v.  Harmon  (1899)  122  Ala.  453, 
26  So.  157. 

115  A  mortgage  on  cotton  to  be  raised 
and  gathered  by  the  mortgagor,  assisted  by 
his  family  or  hired  help,  does  not  cover 
cotton  raised  on  the  portion  of  the  moi-t- 
gagor's  land  rented  by  croppers,  who  pay 
a  portion  of  the  cotton  raised  as  rent. 
Blount  V.  Lewis  (1900)  —  Tex.  Civ.  App. 
App.  — ,  59  S.  W.  293. 

lie  Ferguson  v.  Twisdale  (1906)  137  N.  C. 
414,  40  S.  E.  914. 

11?  A  mortgage  on  land  to  secure  payment 
of  the  purchase  money,  which  embraces 
"the  crop  of  cotton,. corn,  and  other  produce 
to  be  raised  by  us  and  our  employees  dur- 
ing the  year  1890,"  does  not  include  crops 
raised  on  lands  subsequently  leasetl  by  the 
mortgagors.  Pettis  v.  Sullivan  (1897)  — 
Miss.  — ,  21  So.  607. 

li«  A  mortgage  executed  in  November  up- 
on "all  the  crops  of  cotton,  corn,  and  other 
products  to  be  raised"  on  farms  sufficiently 
LrA.1917C. 


described  is  not  void  for  uncertainty,  crops 
of  wheat  planted  that  fall  and  cotton  and 
corn  planted  the  next  spring  being  clearly 
intended  to  be  meant,  the  language  calling 
for  crops  to  be  raised  thereafter,  not  those 
already  matured.  Hahn  v.  Heath  (1900) 
127  W.  C.  27,  37  S.  E.  63. 

.  119  A .  chattel  mortgage  of  crops  to  be 
grown  "during  the  currency  of  this  mort- 
gage" covers  crops  sown  after  the  mortgage 
falls  due,  but  while  it  remains  unpaid. 
Canada  Permanent  Loan  &  Sav.  Co.  v.  Todd 
(1895)  22  Out.  App.  Rep.  515. 

12<^A  mortgage  by  a  tenant  on  crops  to 
be  raised  on  the  leased  premises  in  a 
specified  year,  and  also  on  "the  crops 
raised  each  successive  year  imtil  the  delit 
hereby  secured  is  paid  in  full,"  is  said,  in 
Windham  A  Co.  v.  Stephenson  (1908)  156 
Ala.  341,  19  L.R.A.(N.S.)  910,  130  Am. 
St.  Rep.  102,  47  So.  280,  to  "refer  to  the  crop 
in  after  years  grown  on  the  same  premises'* 
upon  which  that  raised  during  the  specified 
year  was  grown. 

Ill  A  chattel  mortgage  on  "15  acres  of 
growing  cotton  and  the  seed  therein,  .  .  . 
and  all  other  crops  or  produce  I  may  in 
any  manner  have  an  interest  in  for  the 
year  1914,  to  be  planted  and  grown  on  the 
Anderson  -farm,"  was  held,  in  First  Nat. 
Bakk  v.  Cazort  &  McG.  Co.  ante,  7,  to  be 
sufficient  to  cover  a  crop  of  26  acres  of  cot- 
ton grown  on  the  specified  farm  in  the  year 
designated.'  **0f  course,**  the  court  says, 
"a  description  of  15  acres  out  of  25  acres  to 
be  planted  would  have  been  so  indefinite  as 
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been  held  to  convey  all  the  mortgagor's 
corn^  and  not  merely  a  thousand  pounds 
thereof.^**  ^ 

IX,  Xotice. 

a.  Actual. 

In  jurisdictions  where  actual  notice  of 
unrecorded  mortgages  is  sufficient  as 
against  subsequent  mortgagees,  an  unre- 
corded mortgage  on  growing  crops  is 
valid  as  against  a  subsequent  mortgagee 
who  has  actual  notice  thereof.**'  But  in 
the  case  of  crops  to  be  grown  in  the 
future,  it  has  been  held  that,  such  mort- 
gages not  taking  effect  until  the  crops 
come  into  existence,***  actual  notice 
given  prior  to  the  planting  of  the  mort- 
gaged crops  is  of  no  effect.*** 

h.  Constructive, 

The  recording  of  a  mortgage  on  un- 
planted  crops  has  been  held  to  constitute 
constructive  notice  thereof,***  although 


such,  being  a  mortgage  on  property  not 
in  existence,  creates  only  an  equitable 
interest,  and  not  a  legal  title  in  the  mort- 
gagee.**' However,  the  record  of  a  mort- 
gage which  purports  to  cover  the  crop  to 
be  planted  in  the  ensuing  season  cannot 
be  held  to  constitute  notice  of  a  mort- 
gage on  the  crop  of  the  season  succeed- 
ing the  ensuing  season.***  And  where 
the  statute  requires  mortgages  on  crops 
to  describe  or  mention  ***  the  land  upon 
which  they  are  to  be  grown,  the  record  of 
a  mortgage  which  fails  so  to  describe  or 
mention  the  land  does  not  constitute  no- 
tice.**« 

The  record  of  a  mortgage  on  growing 
crops  has  been  held  to  constitute  con- 
structive notice  thereof.***  And  al- 
though it  be  the  rule  that  the  record  of 
a  chattel  mortgage  on  growing  crops  is 
not  constructive  notice  of  a  lien  upon 
the  harvested  product  in  the  open  mar- 
ket, the  record  of  such  a  mortgage  on 
growing  crops  does  constitute  construe- 


to  have  been  ineffectual  aa  a  conveyance  or 
security;  but  the  clautie,  'and  all  other  crops 
or  produce  I  may  in  any  manner  have  an  in- 
terest in  for  the  year  1914,'  to  be  grown  on 
said  farm,  tended  to  make  the  description 
more  definite  and  certain.  .  .  .  The 
words,  'and  all  other  crops  or  produce  I  may 
in  any  manner  have  an  interest  in/  follow- 
ing the  specific  description  of  '15  acres  of 
growing  cotton  and  the  seed  therein,  .  .  .* 
are  not  confined  in  meaning  to  other  or  dif- 
ferent kinds  of  crops,  but  include  all  other 
crops,  whether  of  the  same  or  a  different 
kind  to  those  specially  designated,  addition- 
al  thereto  '* 

IM  Graves  v.  Currie  (1903)  132  N/C.  307, 
43  S.  E.  897. 

iMin  Fette  v.  Lane  (1894)  4  Cal.  Unrep. 
813,  37  Pac.  914,  an  action  involving  the 
rights  of  a  mortgagee  under  a  mortgage  of 
growing  crops  which  was  not  recorded,  but 
of  which  a  subsequent  mortgagee  had  no- 
tice, it  is  said  in  holding  the  first  mortgage 
valid:  "The  object  to  be  attained  by  re- 
quiring the  recording  of  mortgages  of  per- 
sonal property  is  the  same  as  that  in  pro- 
viding for  the  registration  of  mortgages  of 
real  estate.  The  same  general  principles 
are  alike  applicable  in  each  case." 

See  IX.  a  of  the  note  in  23  L.R.A.  449. 

*MSee  supra,  note  29  and  accompanying 
text. 

iw  It  is  held  in  McKinney  v.  JEHiaon 
(1903)  —  Tex.  Civ.  App.  — ,  75  S.  W.  55, 
that,  inasmuch  as  a  mortgage  on  future 
crops  cannot  take  effect  until  such  crops 
come  into  existence,  actual  notice  ^iven  by  a 
mortgagee  of  such  future  crops  prior  to  the 
time  of  their  planting  can  have  no  force  or 
effect 

W6  Woods  V.  Rose  (1902)  136  Ala.  297,  33 
So.  41;  Xolen  v.  Farrow  (1907)  154  Ala. 
269,  45  So.  183;  Hostetter  v.  Brooks  Ele- 
vator Co.  (1894)  4  N.  D.  357,  61  N.  W.  49. 
L.R.A.1917C. 


See  IX.  b  and  X.  of  the  note  in  23  L.R.A. 
440. 

W7  Under  a  statute  providing  that  the  re- 
cording of  any  conveyance  of  property  oper- 
ates as  a  notice  of  the  contents  of  such  con- 
veyance, the  registration  of  a  mortgage  of 
crops  not  yet  planted  operates  as  construc- 
tive notice  of  the  lien  of  the  mortgage,  al- 
though the  mortgage  of  such  future  crops 
creates  only  an  equitable  interest,  and  not 
any  legal  title  in  the  mortgagee.  Truss  v. 
Harvey  (1898)  120  Ala.  636,  24  So.  927. 

And  see  supra,  note  29  and  the  accom- 
panying text. 

WSThurlough  v.  Dresser  (1903)  98  Me. 
161,  56  Atl.  654. 

iw  See  supra,  notes  85  and  86  and  the 
accompanying  text. 

1*)  Under  a  statute  requiring  mortgages 
on  crops  to  describe  or  mention  the  land 
upon  which  the  crops  are  to  be  grown,  and 
providing  that  such  mortgages,  "when  in- 
dexed or  recorded  as  required  by  law,  shall 
constitute  a  lien  upon  the  crops  therein  de- 
scribed in  preference  to  all  subsequent  mort- 
gages on  said  crops,"  the  record  of  a  mort- 
gage which  fails  to  describe  or  mention  the 
land  does  not  constitute  notice.  E.  W.  Kim- 
brell  Co.  v.  Mills  &  Y.  Co.  (1914)  100  S.  C. 
443,  84  S.  E.  996. 

IM  Where,  in  Zorn  v.  Livesley  (1904)  44 
Or.  501,  75  Pac.  1057,  on  subsequent  appeal 
not  involving  this  point,  Livesloy  v.  Johnston 
(1904)  45  Or.  30,  946,  65  L.R.A.  783, 106  Am. 
St.  Rep.  647,  76  Pac.  13,  it  is  urged  by 
third  persons  that  they  had  no  actual  notice 
of  the  mortgage  in  question,  which  waa 
given  on  a  growing  crop  of  hops,  the  court 
says  that  *'the  mortgage  was  of  record, 
and  the  record  conclusively  imputed  notice" 
of  its  contents. 

See  also  IX.  b  of  the  note  in  23  L.R.A. 
449. 
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tive  notice  to  one  who  bargains  for  the 
delivery  of  a  quantity  of  such  crops  to 
be  taken  from  the  stalk.^'' 

It  has  been  held  that,  althongh  failing 
itself  to  comply  with  a  statute  requiring 
chattel  mortgages  to  be  filed  for  record, 
a  mortgage  of  growing  crops,  taken  in 
good  faith  and  without  knowledge  of  a 
previous  unfiled  mortgage,  has  priority 
over  the  same.*** 

X.  Who  hae  asBignahle  interest  in  crops, 
a.  lAMndowner,  landlord,  and  employer. 

A  landlord  has  no  interest  in  his  ten- 
ant's crop  which  he  can^  as  against  the 
tenant  raising  a  crop  on  shares,  mort- 
gage by  an  instrument  subsequent  to 
the  lease. ^^  And  it  has  been  held  that 
a  mortgage  on  the  crops  to  be  grown  on 
his  land,  executed  even  before  the  mak- 
ing of  the  lease,  cannot  operate  as  a  lien 
on  the  lessee's  crops. *••  In  these  cases 
there  were,  of  course,  no  clauses  in  the 
leases  specifically  making  the  crops  of 
the  lessees  subject  to  the  mortgages.    It 


has  been  held  that  a  landlord  mav  efPec- 
tually  mortgage  his  interest  in  crops  to 
be  raised  on  his  lands  by  his  tenant, 
thereby  in  effect  transferring  his  lien  to 
the  mortgagee. '^•*"^''' 

b.  Tetiant,  ci^opper,  and  employee. 

It  has  been  held  that,  under  an  agree- 
ment between  a  landlord  and  tenant 
whereby  the  former  is  to  receive  a  por- 
tion of  the  crop  raised  as  rent,  the  two 
are  cotenants  in  the  crop.^**  At  any 
rate,  it  seems  that,  in  the  absence  of 
some  specific  agreement  with  respect  to 
the  title  to  such  crop,  the  tenant  has 
such  title  to  his  portion  thereof  as  will 
entitle  him  to  execute  a  mortgage  there- 
on.^**  And  it  has  been  held,  under  a 
statute  providing  that  a  lien  made  on 
property  not  in  existence  shall  attach 
from  the  time  the  lienor  acquires  an  in- 
terest therein,  that  where  a  tenant  agrees 
that  the  title  to  all  the  grain  shall  re- 
main in  the  landlord  until  full  perform- 
ance upon  his  part  of  the  terms  of  the 
lease,^^®   or   until    the   division   of    the 


iss  Although  the  rule  adhered  to  may  be 
that  a  chattel  mortgage  on  a  growing  crop 
is  not  constructive  notice  of  a  lien  upon  the 
harvested  product  when  oflTered  for  sale  in 
the  open  market,  it  is  held,  in  Chicago  Lum- 
ber Co.  V.  Hunter  (1899)  58  Neb.  328,  78 
N.  W.  619,  that  a  chattel  mortgage  on  a 
growing  crop  of  corn  does  constitute  notice 
to  one  who  bargains  for  the  future  delivery 
of  a  quantity  of  corn  to  be  taken  from  the 
stalk  in  the  designated  field. 

iw  Lingle  v.  Owosso  Sugar  Co.  (1905)  139 
Mich.  203, 102  N.  W.  639. 

is^One  who  has  leased  his  land  to  a 
tenant  has  no  interest  in  the  tenant's  share 
of  the  crops  which  he  can  mortgage  in  a 
subsequent  instrument  covering  both  the 
land  and  the  crops  grown  thereon.  Knaebel 
V.  Wilson  (1894)  92  Iowa,  536,  61  N.  \V. 
178. 

See  XVn.  and  XIX.  of  the  note  in  23 
LJI.A.  449. 

W*A   chattel   mortgage   on   crops   to   be 

frown  on  the  lands  of  the  mortgagor  is 
eld,  in  Isbell  v.  Slette  (1916)  52  Mont.  156, 
155  Pac.  503,  not  to  operate  as  an  en- 
cumbrance upon  the  land  so  as  to  be  bind- 
ing upon  one  who  subsequently  leases  the 
land  from  the  mortgagor.  This  is  on  the 
ground  that  ''such  a  mortgage  is,  in  effect, 
nothing  more  than  an  executory  contract 
which  may  become  executed  when  the  crops 
are  planted  and  the  lien  attaches,  or  defeat- 
ed if  for  any  reason  the  mortgagor  violates 
faith  and  fails  or  refuses  to  plant  the  crops." 
186-117  Ballard  v.  May  field  (1894)  107  Ala. 
396,  18  So.  29;  Gilliland  Mercantile  Co.  v. 
Pond  Bros.  (1914)  189  Ala.  542,  66  So.  480. 

l**Tt  is  said,  obiter,  in  Tuohy  v.  Linder 
(1904)  144  Cal.  790,  78  Pac.  233,  an  action 
of  claim  and  delivery  by  the  owner  of  land 
L.ILA.1917C. 


against  the  mortgagee  of  a  crop  raised  by 
his  tenant  under  an  agreement  whereby  the 
owner  was  to  receive  a  part  of  the  crop  as 
rent,  that  the  own^r  and  the  tenant  are 
tenants  in  common  in  the  crop,  and  the 
mortgage  given  upon  the  crop  before  it  was 
planted  is  looked  upon  as  a  valid  lien  upon 
the  tenant's  interest  in  the  crop. 

See  XVII.  and  XIX.  of  the  note  in  23 
L.K.A.  449,  to  which  this  section  is  supple- 
mentary. 

l»9In  McKenzie  v.  Hopkins  (1915)  29 
N.  D.  180,  150  N.  W.  881,  after  deciding 
that  the  mortgagor  of  certain  crops  was  the 
tenant  of  the  land  upon  which  they  were  to 
be  raised,  and  not  the  employee  of  the  own- 
er of  such  lands,  it  was  held  that  the  mort- 
gages attached  to  the  tenant's  half  of  the 
crops  raised. 

•  And  see  Tuohy  ▼.  Linder  (Cal.)  supra, 
note  138. 

!*•  Under  a  farm  lease  entitling  the  leasee 
to  two  thirds  of  the  crop  raised  upon  per- 
formance of  his  part  of  the  contract,  but 
providing  that  the  title  to  the  crop  shall 
remain  m  the  lessor  until  all  conditions 
have  been  complied  with,  the  lessee  has  an 
equitable  interest  in  the  crop  prior  to  the 
performance  of  the  conditions,  which  he 
may  mortgage.  Lyon  v.  Phillips  (1906)  20 
S.  D.  607,  108  N.  W.  654. 

And  it  is  said  in  National  Bank  v.  Elkins 
(1916)  —  S.  D.  — ,  159  N.  W.  60,  that,  under 
a  statute  providing  that  a  lien  may  be  made 
on  property  not  in  existence,  and  prescrib- 
ing that  such  lien  shall  attach  from  the 
time  the  lienor  acquires  an  interest  in  the 
property,  the  interest  of  a  tenant  in  crops 
to  be  grown  under  a  lease  providing  for  an 
equal  division  of  the  crops  raised  is  the  sub- 
ject of  mortgage,  notwithstanding  the  res- 
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grain,^^  the  failure  fully  to  perform 
the  terms  of  the  lease  in  the  one  instance, 
and  to  effect  a  division  in  the  other,  will 
not  prevent  the  tenant  from  acquiring  an 
equitable  interest  which  he  may  mort- 
gage. And  the  rule  has  been  held  to  be 
the  same  where  the  title,  until  division, 
is  reserved  in  the  .landlord  by  statute.**^ 
In  another  jurisdiction,  however,  the  op- 
posite view  of  this  matter  is  taken,  and, 
under  a  statute  providing  that  a  lien 
made  on  property  not  in  existence  shall 
attach  from  the  time  the  lienor  acquires 
an  interest  therein,  a  tenant  who  agrees 
that  the  title  to  all  the  grain  shall  re- 
main in  the  landlord  until  full  perform- 
ance,^** or  until  the  division  of  the 
grain,  ***  is  held,  in  the  one  case  by  the 
failure  fully  to  perform  the  terms  of  the 


lease,  and  in  the  other  by  the  failure  to 
require  a  division  of  the  grain,  to  be  pre- 
vented thereby  from  acquiring  an  inter- 
est in  such  crop  which  he  may  mortgage. 
It  may  be  that  in  the  cases  just  referred 
to  the  courts  were  dealing  with  the  legal, 
and  not  the  equitable,  title,  as  was  sug- 
gested in  one  of  the  decisions  cited 
above.^*^  Such  may  be  the  case,  but  it 
remains  for  future  decisions  in  North 
Dakota  to  make  the  point  certain. 

Where,  by  the  terms  of  the  contract 
of  employment,  one  hired  to  raise  crops 
on  the  land  of  another  is  entitled  to  a 
portion  of  the  proceeds  of  the  crops,  the 
employee  may  mortgage  the  equitable  in- 
terest which  he  has  in  such  crops, ^**  but 
he  cannot  transfer  a  valid  title  to  the 
crops  as  against  such  landowner.^*'  And 


ervation  of  title  and  possession  thereof  by 
the  lessor  until  performance  of  the  terms 
of  the  lease. 

1*1  Where  a  tenant's  contract  gives  the 
landlord  the  title,  ownership,  and  possession 
of  the  crops  to  be  raised,  and  all  indebted- 
ness due  him  for  advances  is  to  be  deducted 
from  the  tenant's  part  before  division,  and 
the  tenant  fails  to  require  a  division  of  the 
crops,  he  has  no  title  in  them  which  he  can 
mortgage.  Savings  Bank  v.  Canfield  (1900) 
12  S.  D.  330,  81  N.  W.  630.  In  National 
Bank  v.  Elkins,  supra,  note  140,  however, 
it  is  said  with  respect  to  this  case:  "It  is 
apparent  that  in  the  treatment  of  that  case 
the  court  was  considering  the  legal  title  of 
the  tenant,  and  not  the  equitable  title,  when 
it  said:  'Our  conclusion  is  that  Hultman 
never  acquired  an  interest  mortgageable 
either  to  appellant  or  to  George  W^.  Snook.' 
If  the  contrary  be  thought,  then  that  de- 
cision was  overruled  in  the  later  decisions  of 
this  court,  ...  so  far  as  the  mortgage- 
ability  of  an  equitable  interest  is  consid- 
ered." 

1*8  Although,  by  statute,  the  title,  right 
of  possession,  and  right  to  control  the  crop 
remain  in  the  landlord  until  he  has  received 
his  share  thereof  and  is  fully  paid  for  all 
advances  made  to  aid  in  making  the  crop, 
the  cropper  lias  a  property  interest  in  the 
growing  crop  which  he  may  mortgage. 
Fountain  v.  Fountain  (1910)  7  fea.  App.  361, 
66  S.  E.  1020.  Upon  a  subsequent  appeal 
(1912)  10  Ga.  App.  758,  73  S.  E.  1096)  it 
was  held  that  a  croppcr*s  interest  could  not 
be  subjected  to  levy  and  sale  under  the 
mortgage  until  he  acquired  title,  and  this 
he  could  not  do  until  there  had  been  an  ac- 
tual division  and  settlement  with  the  land- 
lord. 

itt  Where  a  tenant  who  agrees  that  the 
title  to  all  grain  raised  on  the  leased  prem- 
ises shall  remain  in  the  landlord  until  all 
the  conditions  agreed  to  be  performed  on 
his  part  have  been  performed  fails  fully  to 
perform  such  conditions,  he  never  has  any 
title  to  the  grain  raised  to  which  mortgages 
given  before  the  planting  of  the  crop  can 
L.RJ^.1917C. 


I  attach.  Hawk  v.  Konouzki  (1900)  10  N.  D. 
37,  84  N.  W.  563. 

14*  Where  a  tenant,  who,  by  the  terms  of 
his  lease,  could  "acquire  no  right,  title,  or 
interest^'  in  the  crop  raised  until  division 
with  his  landlord  was  made,  delivered  the 
wheat  raised  to  an  elevator  before  any 
division  was  made,  and  both  he  and  his 
landlord  accepted  storage  checks  for  the 
number  of  bushels  of  wheat  to  which 
they  were  entitled,  such  tenant  at  no  time 
had  an  interest  in  the  specific  wheat  to 
which  a  mortgage  lien,  under  a  statute  pro- 
viding that  liens  on  things  not  in  existence 
should  attach  when  the  lienor  acquired  an 
interest  therein,  might  attach.  Bidgood  v. 
Monarch  Elevator  Co.  (1900)  9  H.  D.  627,  81 
Am.  St.  Rep.  604,  84  N.  W.  561. 

And  where  a  tenant  under  a  lease  which 
reserves  the  title  in  the  landlord  to  all  crops 
until  a  division  thereof  delivers  the  grain 
raised  to  an  elevator  before  any  division 
thereof,  and  the  grain  is  entered  in  the  land- 
lord's name  in  tne  scale  book,  such  tenant 
never  has  title  in  the  grain  to  which,  under 
a  statute  providing  that  liens  on  things  not 
in  existence  shall  attach  when  the  lienor 
acquires  interest,  a  mortgage  thereon  may 
attach.  Herrmann  v.  Minnekota  Elevator 
Co.  (1914)  27  N.  D.  235,  145  N.  W.  821. 

And  see  Savings  Bank  v.  Canfield  (1900) 
12  S.  D.  330,  81  N.  W.  630,  supra,  note  141, 
which  is  overruled  by  a  subsequent  case  in 
the  same  jurisdiction. 

IM  See  the  quotation  from  the  opinion  in 
National  Bank  v.  Elkins  (1916)  —  S.  D.  — , 
159  N.  W.  60,  set  out  supra  in  note  141. 

i*«An  employee  hired  to  raise  crops  for 
the  landowner  under  a  contract  by  the 
terms  of  which  he  is  to  receive  one  half  of 
the  proceeds  of  the  crop  after  debts  due 
from  him  to  the  landowner  are  deducted 
therefrom  is  held,  in  Bourland  v.  McKnight 
(1906)  79  Ark.  427,  4  L.ILA.(N.S.)  698,  96 
S.  W.  179,  to  have  the  right  to  mortgage  hie 
interest  in  the  crop,  his  mortgagee  taking 
thereunder  whatever  interest  he  has  therein. 

147  Where  the  owner  of  a  farm  agrees  to 
sell  the  crops  and  produce  raised,  and  to 
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under  a  statute  making  one  who  fur- 
nishes labor  on  crops  raised  on  the  lands 
of  another  only  a  lienor  therein^  such 
laborer  has  no  title  in  such  crops  which 
he  can  sell^**  or  mortgage. **•  And  this 
is  not  changed  by  a  statute  which  makes 
mortgages  of  unplanted  crops  given  after 
the  1st  of  January  in  the  year  in  which 
the  crops  are  to  be  raised  good  convey- 
ances of  legal  title  "in  all  respect  as  if 
such  crops  were  already  planted,"*** 
such  statute  having  been  intended  to  cov- 
er an  entirely  different  situation."* 
Where,  howeVer,  there  is  an  agreement, 
that  certain  fertilizer  necessary  for  the 
production  of  the  crop  be  paid  for  out 
of  the  proceeds  of  the  crop  at  the  equal 
expense  of  both  parties,  it  has  been  held 
that,  despite  the  statute,  the  parties  are 
tenants  in  common  in  the  crop,  and,  as 
such,  may  mortgage  their  shares  there- 


u. 


us 


One  who  raises  crops  on  the  land  of 
another  under  a  farming  contract  by  the 
terms  of  which  he  is  entitled  to  a  share ' 


of  the  crops  raised  has,  in  the  absence  of 
statute  or  contract  provision  to  the  con- 
trary, such  a  title  to  his  share  of  the 
crop  that  he  may  mortgage  *"  or  sell 
it.***  And  it  has  been  held  that  the 
mortgage  in  such  a  case  is  not  invali- 
dated by  the  cropper's  abandonment  of 
the  crop  before  maturity,  but  that  the 
mortgagee  is  entitled  to  his  mortgagor's 
share  after  deduction  of  expenses  in- 
curred by  the  landowner  by  reason  of 
the  abandonment.***  It  has  been  held, 
however,  that  a  cropper  who  abandons 
his  contract  forfeits  all  interest  therein, 
and  that  a  mortgage  given  by  him  upon 
his  share  of  the  crop  is  invalid  as  hav- 
ing nothing  upon  which  it  can  opera te.*** 

XI,  Conveyance   of  land  as   including 

crops, 

a.  In  general. 

Upon  the  question  of  the  right  to  crops 
growing  on  real  estate  sold  upon  con- 
tract, reference  is  made  to  a  recent  note 


give  hie  employee  one  third  of  the  proceedB 
of  the  sales,  the  employee  cannot  transfer  a 
valid  title  to  the  crop«  as  against  the  owner. 
Davidson  v.  Osborne  (1912)  161  App.  Div. 
747,  136  N.  Y.  Supp.  247,  reversing  (1912) 
75  Misc.  391,  135  N.  Y.  Supp.  676. 

MS  Under  a  statute  providing  that,  when 
the  relation  of  hirer  and  laborer  exists  be- 
tween one  who  cultivates  land  and  the 
owner  thereof,  the  laborer  shall  have  a  lien 
on  the  crop,  the  laborer  has  no  title  which 
will  empower  him  to  sell  the  crop.  David- 
son V.  T.  L.  Farrow  Mercantile  Co.  (1915) 
13  Ala.  App.  614,  68  So.  602. 

M*  Under  a  statute  making  one  who  fur- 
nishes labor  on  crops  raised  on  the  lands  of 
another  a  mere  lienor  therein,  su^h  a  laborer 
has  no  property  in  the  crop  which  he  can 
mortgage.  A.  B.  Vandergrift  ft  Sons  v. 
Hawkins  (1909)  160  Ala.  430,  49  So.  754; 
Foust  V.  Bains  Bros.  (1910)  167  Ala.  115,  52 
So.  743. 

MOCarleton  v.  Kimbrough  (1907)  150  Ala. 
618,  43  So.  817,  stating  that  such  statute 
has  application  only  to  those  mortgagors 
who  have  legal  title  after  the  crops  are 
planted. 

lu  See  supra,  note  24  and  accompanying 
text. 

l«It  is  held  in  Johnson  v.  McFry  (1915) 
—  Ala.  App.  — ,  68  So.  716,  that,  although 
one  party  to  a  cropping  contract  furnishes 
the  land  and  team,  and  the  other  the  labor, 
within  the  terms  of  a  statute  making  such 
laborer  a  mere  lienor,  the  relationship  of 
the  parties  is  changed  by  an  agreement  that 
certain  fertilizer  necessary  for  the  crop  be 
paid  for  out  of  the  proceeds  of  the  crop  at 
the  equal  expense  or  both  parties,  and  the 
parties  to  the  contract  become  tenants  in 
common  of  the  crop  and  may  mortgage  their 
shares  therein. 
L.RJk.l917C. 


iMJn  the  absence  of  a  statute  providing 
for  the  vesting  of  title  in  the  landowner, 
where  a  cropper  agrees  to  raise  a  crop  on 
another's  land  and  deliver  to  him  one  half 
of  the  proceeds  of  the  sale  thereof,  the  crop- 
per has  such  title  to  the  one  half  of  the 
crop  that  his  mortgage  thereon  is  valid. 
Meador  v.  CuUison  (1911)  52  Colo.  172,  120 
Pac.  145. 

One  who  cultivates  a  farm  under  a  farm- 
ing contract  by  which  he  is  entitled  to  half 
of  the  crops  raised  may,  before  the  crop  is 
divided,  mortgage  his  interest  therein. 
Denison  v.  Sawyer  (1905)  95  Minn.  417,  104 
N.  W.  305. 

IM  Where,  in  Crosby  v.  Woleben  (1912) 
149  App.  Div.  337,  134  N.  Y.  Supp.  328,  ap- 
peal denied  in  (1912)  149  App.  Div.  936,  134 
N.  Y.  Supp.  1130,  by  the  terms  of  his  agree- 
ment, a  tenant  on  shares  was  to  have  half 
of  the  crop  of  grapes,  he  was  held  to  be  a 
cotenant  with  the  landowner  in  the  grapes, 
and  a  sale  by  him  of  his  share  was  upheld 
and  the  purchaser  permitted  to  recover  in 
conversion  against  the  landowner,  who  re- 
fused to  deliver  the  cropper's  share  to  him. 

M»  It  is  held  in  Rogers  v.  Frazier  Bros.  A 
Co.  (1908)  —  Tex.  Civ.  App.  — ,  108  S.  W. 
727,  that,  although  one  who  cultivates  the 
lands  of  another  under  a  contract  on  shares 
abandons  the  crop  before  maturity,  one  wlio 
has  taken  a  mortgage  on  his  share  therein 
is  entitled  to  the  proceeds  thereof  after  the 
landowner  has  defrayed  therefrom  all  ex- 
penses necessary  to  the  cultivation  and 
marketing  of  the  same. 

IM  A  cropper  who  abandons  the  crop  be- 
fore maturity  forfeits  all  interest  therein, 
and  there  is  nothing  upon  which  a  chattel 
mortgage  given  by  him  can  operate. 
Beacom  Bros.  v.  Boing  (1900)  126  N.  C.  136, 
35  S.  E.  250. 
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in  this  series.**''  This  subdivision  is 
confined  to  a  discussion  of  rights  in  erops 
as  affected  by  conveyances  of  lands  upon 
which  they  are  standing. 

It  is  a  well-established  rule  that,  in 
the  absence  of  a  reservation  thereof  by 
the  grantor,  growing  crops  pass  by  the 
conveyance  of  the  land  upon  which  they 
are  standing  to  the  grantee  thereof.*** 
Conveyances  made  in  pursuance  of  ju- 
dicial decrees,***  including  those  made  in 
actions  to  foreclose  mortgages  on  land,**^ 
are  no  exception  to  this  rule.  Under 
statutes  providing  that  a  warranty  deed 
conveys  to  the  purchaser  all  the  im- 
provements on,  and  appurtenances  be- 
longing to,  the  land,  and  describing 
appurtenances  as  including  ^'all  improve- 
ments and  every  right  of  whatever  char- 
acter pertaining  to  the  premises,"  the  ti- 


tle to  growing  crops  has  also  been  held 
to  pass  with  a  conveyance  of  the  land.*** 
Under  a  statute,  however,  providing  that 
liens  on  crops  for  crop  advances  shall 
not  be  devested  by  the  sale  of  the  land, 
the  purchaser  of  land  upon  which  there 
are  such  crops  takes  them  with  the  bur- 
den of  the  debt.*" 

In  some  jurisdictions  only  the  imma- 
ture crops  standing  on  land  at  the  time 
of  its  conveyance  pass,  in  absence  of  res- 
ervation, to  the  grantee.***  This  is  on 
the  theory  that  crops,  which  are  ripe  and 
have  ceased  to  draw  sustenance  from 
the  soil,  have  ceased  to  be  a  part  there- 
of, and  are  personal  property.  Other 
jurisdictions,  however,  adhere  to  the  rule 
that  all  crops  standing  on  land,  whether 
mature  or  immature,  pass  with  a  con- 
veyance of  the  land.*** 


IW  Note  to  Speicher  v.  Lacy,  35  L.R.A. 
(N.  S.)  1066. 

iBSKammrath  v.  Kidd  (1903)  89  Minn. 
380,  99  Am.  St.  Rep.  603,  96  N.  W.  213. 

Annual  crops  bo  far  partake  of  the  nature 
of  realty  that,  in  the  absence  of  reservation 
or  exception,  they  pass  by  a  sale  or  convey- 
ance of  the  land  as  appurtenant  thereto. 
CantreU  v.  Crane  (1912)  161  Mo.  App.  308, 
143  S.  W.  837. 

The  vendee  of  land  who  receives  a  deed 
thereto  without  reservation  is  held,  in  Till- 
man V.  Burgenstock  (1914)  186  Mo.  App.  66, 
171  S.  W.  938,  to  become  the  owner  of  that 
part  of  the  growing  crop  due  the  vendor  as 
rent. 

Where,  in  pursuance  of  a  separation 
agreement,  a  husband  conveys  land  to  his 
wife  without  reserving  the  crop  growing 
thereon,  the  title  to  the  crop  passes  with  the 
land.  Carpenter  v.  Carpenter  (1908)  154 
Mich.  100,  117  N.  W.  698. 

It  is  said  obiter  in  Simmons  v.  Williford 
(1910)  60  Fla.  359,  63  So.  452,  Ann.  Cas. 
1912C,  735,  that  **crop8  of  fruit  on  growing 
trees,  whether  regarded  as  fructus  naturales 
or  fructus  industriales,  are  in  general  parts 
of  the  realty,  and  unless  reserved  go  with 
the  realtv  in  its  transfer." 

Where' in  0am  v.  Cordrey  (1902)  4  Penn. 
(Del.)  143,  53  Atl.  334,  the  owner  of  land 
and  her  husband,  who  was  raising  wheat 
thereon,  executed  a  conveyance  of  the  land 
without  reservation  of  the  growing  wheat 
crop,  the  court,  in  charging  the  jury,  said 
''that,  by  the  terms  and  effect  of  such  deed, 
the  wheat  crop  then  growing  on  the  land, 
and  an  the  interest  of  both  Gam  and  his 
wife,  whether  as  tenant,  as  owner,  or  other- 
wise," passed  thereunder  to  the  purchaser. 

And  see  I.  d  of  the  note  in  23  L.R.A.  449, 
where  the  earlier  cases  in  point  may  be 
found. 

ifi9  The  purchaser  at  a  sale  of  land  made 
in  pursuance  of  a  decree  in  an  action  to  en- 
force a  vendor's  lien  w^as  held,  in  Seifert  v. 
Campbell  (1902)  24  Ky.  L.  Rep.  1050,  70  S. 
W.  630,  to  be  entitled,  as  against  the  prior 
L.RA.1917C. 


owner  of  the  land,  to  the  crop  of  wheat 
growing  thereon  at  the  time  of  such  sale. 

But  see  infra,  note  207  and  the  accom- 
panying text. 

IW  See  infra,  XTI.,  where  mortgages  are 
taken  up  independently  of  other  convey- 
ances. 

181  Lender  statutes  providing  that  a  war- 
ranty deed  conveys  to  the  purchaser  all  the 
improvements  on,  and  the  appurtenances  be- 
longing to,  the  land,  and  describing  appur- 
tenances as  including  ''all  improvements  and 
every  right  of  whatever  character  pertain- 
ing to  the  premisea/'  '^e  title  to  the  grow- 
ing and  unmatured  crops  upon  lands  con- 
veyed by  warranty  deed  passes  with  the 
land.''  Marshall  v.  Homier  (1903)  13  OkU. 
264,  74  Pac.  368. 

IM  Although  the  title  to  orops  growing 
upon  land  passes  to  the  purchaser  of  such 
land,  where  there  is  a  statute  providing 
that  debts -for  crop  advances  are  privileged 
upon  the  crops  and  that  such  privilege  shall 
not  be  devested  by  any  sale  of  the  land,  the 
purchaser  of  such  land  takes  the  crops  cum 
onere.  Weill  v.  Kent  (1900)  62  La.  Ann. 
2139,  28  So.  296. 

168  jn  Newburn  v.  Lucas  (1904)  126  Iowa, 
86,  101  N.  W.  730,  an  action  by  the  pur- 
chaser of  land  against  his  vendor  for  breach 
of  warranties  on  account  of  the  purchaser's 
loss  of  crops  growing  thereon  at  the  time  of 
conveyance  as  the  result  of  the  reservation 
thereof  by  the  vendor's  vendor,  it  is  held 
that  such  crops,  being  unmatured,  were  con- 
veyed to  the  purchaser  by  the  deed. 

See  also  Bjomson  v.  Rostad  (1912)  30 
S.  D,  40,  137  N.  W.  667,  Ann.  Cas.  1916A, 
1161,  infra,  note  170;  Marshall  v.  Homier, 
supra,  note  161. 

And  see  infra,  note  204  and  the  accom- 
panying text. 

iWIn  Firebaugh  v.  Divan  (1903)  111  lU. 
App.  137,  affirmed  in  (1904)  207  111.  287,  69 
N.  £.  924,  an  action  involving  the  rights  of 
the  vendor  and  vendee  of  land  on  which 
there  stood  a  mature  crop  of  corn,  the  eourt 
says  that  ''matured  crops,  if  severed  from 
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In  ordinaxy  private  sales  of  land,  it 
seems  that  the  title  to  the  crops  stand- 
ing on  the  landi  as  the  title  to  the  land 
itself,  passes  upon  delivery  of  the  con- 
veyance. Where,  therefore,  the  grantor 
forwards  the  deed  to  a  bank  for  de- 
livery to  the  grantee,  the  delivery,  in 
spite  of  the  grantee's  temporary  refusal 
to  aeeept  saeh  deed,  is  con^lete  upon  de- 
livery to  the  bank,  and  the  title  to  the 
crop  passes  as  of  that  date.^^*^  And  in 
the  ease  of  judicial  sales  it  has  been  held 
that  the  title  to  the  crops  does  not  pass 
until  the  confirmation  of  the  sale,^*^  or  in 
cases  involving  redemption  periods,  until 
the  expiration  of  that  period.**^ 

h,  Beservation  &y  parol, 

** Whether  growing  crops  are  consid- 


ered personalty  or  realty,  it  is  a  rule  as- 
serted by  the  great  weight  of  authority 
that  they  are  so  incidental  to  the  realty 
that  they  pass  with  a  grant  of  the  land, 
unless  they  are  expressly  reserved.  The 
question  then  arises,  May  they  be  re- 
served by  parol?  This  question  is  con- 
sidered, by  the  majority  of  the  cases  pre- 
senting it,  as  one  of  evidence  rather  than 
one  involving  the  Statute  of  Frauds.'^  ^^ 

As  shown  in  the  earlier  note  referred 
to  in  the  note,  there  is  considerable  con- 
flict on  the  question. 

All  the  recent  cases,  however,  with  the 
exception  of  one,*®^  hold  that  parol  evi- 
dence is  admissible  to  prove  an  oral 
reservation  of  the  crops,""  at  least  as  be- 
tween the  parties  to  the  instrument  them- 
selves,"^   And  it  has  been  expressly  held 


the  soil,  become  personalty  and  do  not  pass 
by  a  deed,  but  crops  not  severed,  whether 
ripe  or  unripe,  pass  to  the  vendee  by  the 
deed,  as  being  annexed  to  and  forming  a 
part  of  the  freehold,  unless  such  crops  are 
specially  reserved  by  the  terms  of  the  deed." 

See  also  infra,  note  205  and  the  accompa- 
nying text. 

166  Where  the  vendee  refuses  to  accept  a 
deed  forwarded  to  a  bank  for  delivery  to 
him  nntil  defects  in  the  title  are  rectified, 
the  vendor's  share  of  a  crop  harvested  by 
his  tenant  between  the  time  of  the  delivery 
of  the  deed  to  the  bank  and  the  time  of  its 
acceptance  by  the  vendee  goes  with  the  land 
to  the  vendee.  Cummings  v.  Newell  (1902) 
86  Minn.  130,  90  N.  W.  311.  This  was  on 
the  theory  that  the  delivery  of  the  deed  to 
the  bank  constituted  delivery  to  the 
grantee,  irrespectively  of  his  tempory  re- 
hi^al  to  accept  it. 

iw  The  title  to  wild  grass  harvested  by  a 
judgment  debtor  after  the  sale  of  the  land 
on  execution  against  him,  but  before  the 
confirmation  of  the  sale,  is  in  the  judgment 
debtor.  Yeazel  v.  White  (Yeazel  v.  Eins- 
phar)  (1894)  40  Neb.  432,  24  L.R.A.  449,  58 
N.  W.  1020.  The  court  here  makes  no  dis- 
tinction between  fructus  natural es  and  fruc- 
tua  industriales,  it  being  admitted  by  coun- 
sel that  the  rule  laid  down  would  apply  if 
the  crop  had  been  oats  or  com. 

See,  however,  infra,  notes  198,  199,  and 
200  and  the  accompanying  text  dealing  with 
foreclosure  sales. 

i«7And  it  is  held  in  Mau,  S.  &  Co.  v. 
Kearney  (1904)  143  Cal.  606,  77  Pac.  411, 
that  the  purchaser  of  a  farm  at  an  execu- 
tion sale  cannot,  before  the  expiration  of 
the  redemption  period,  have  a  receiver  ap- 
pointed to  harvest  and  sell  the  crop  growing 
on  the  land. 

See,  in  this  connection,  infra,  note  201, 
involving  the  rights  of  purchasers  at  fore- 
closure sales  of  land  to  crops  growing  there- 
on during  the  redemption  period. 

!••  Quotation  from  the  note  to  Grabow  v. 
McCracken,  23  L.R.A.(N.S.)  1218,  on  the 
question  whether  a  reservation  of  growing 
crops  by  a  grantor  in  a  deed  must  be  in 
L.RJ1.1917C. 


writing,  to  whidi  reference  is  made  for  the 
earlier  cases  falling  within  the  scope  of  this 
section. 

ifitCantrell  v.  Crane  (1011)  161  Mo.  App. 
308,  143  S.  W.  837,  in  which  the  above  quo- 
tation  from  the  note  in  23  L.R.A.(N.S.) 
1218,  is  also  quoted  and  approved. 

IWIn  holding  in  Cooper  v.  Kennedy 
(1910)  86  Neb.  119,  31  L.R.A.(y.S.)  761, 
136  Am.  St.  Rep.  701,  124  N.  W.  1131',  that 
growing  crops  may  be  reserved  by  parol, 
the  court  said:  "Though  growing  crops  are 
personal  property,  they  pass  by  deed  as 
appurtenant  to  the  realty,  but  they  may  be 
severed  therefrom  by  reservation  either  by 
parol  agreement  or  by  instrument  in  writ- 
ing, and  .  .  .  the  vendor  may  sho^v  by 
parol  evidence  that  such  crops  were  reserved 
from  the  sale  of  the  land." 

It  is  said  in  Bjornson  v.  Rostad  (1912)  30 
S.  D.  40,  137  K  W.  567,  Ann.  Cas.  1915A, 
1151,  that  fructus  industriales  "may  be 
either  realty  or  personalty,  as  the  parties 
owning  and  transferring  the  land  on  which 
they  grow  may  intend;  where  the  land  is 
conveyed  by  deed,  in  the  absence  of  any 
written  or  oral  reservation  thereof,  im- 
mature growing  crops  pass  to  the  vendee 
under  the  deed,  but  that  a  vendor  may  show 
by  parol  that  such  crops  were  reserved  and 
intended,  as  personalty,  not  to  pass  by  such 
deed,  where  such  reservation  was  a  part  of 
the  consideration  which  induced  the  execu- 
tion of  the  deed.**  In  this  case  the  grantor 
claimed  that  there  was  some  diffierence  l)e- 
tween  the  parties  as  to  the  ownership  of 
the  land  conveyed,  and  that  the  grantee, 
in  part  consideration  for  the  conveyance, 
had  agi'eed  that  the  grantor  should  harvest 
the  crops  growing  thereon. 

And  in  Beck  v.  McLane  (1909)  129  App. 
Div.  746,  114  N.  Y.  Supp.  44,  affirmed  in 
(1910)  198  K  Y.  567,  92  N.  E.  1078.  where 
the  owner  of  leased  land  upon  which  the 
tenant  had  a  growing  crop  sold  the  land, 
it  was  held  that  a  parol  reservation  of  the 
crop  of  the  tenant  was  sufficient. 

And  see  infra,  note  208  and  the  accom- 
panying text. 

171  In  Willard  v.  Higdon  (1914)   123  Md. 
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that  such  a  parol  reservation  of  crops  is 
not  within  the  operation  of  the  Statute 
of  Frauds."* 

c.  Rights  of  grantor's  lessees. 

Where  a  deed  by  its  terms  is  made  sub- 
ject to  an  existing  lease  on  the  property 
conveyed,  the  rights  of  the  lessee  in 
growing  crops  are  not  affected  by  the 
conveyance.^^  And  even  in  the  absence 
of  such  a  provision  in  the  deed,  as  be- 
tween the  tenant  and  the  purchaser  with 
notice  of  the  tenancy,  the  former  is,  of 
course,  entitled  to  his  crops  growing  or 
standing  on  the  land  at  the  time  of  con- 
veyance, the  same  as  if  no  conveyance 
had  been  made."*  In  accordance  with 
this  rule  it  has  been  held  that  where  a 
landlord,  subsequently  to  his  conveyance 
of  the  premises,  becomes  the  assignee  of 


his  former  lessee,  he  is  not  estopped  by 
the  covenants  of  warranty  in  his  deed 
from  acquiring  title  to  the  crops  which 
the  lessee  had  growing  on  the  land  at  the 
time  of  the  conveyance."'  Where,  how- 
ever, a  lessee  surrenders  possession  to 
the  purchaser  in  pursuance  of  a  provi- 
sion in  his  lease,  he  cannot  claim  his 
growing  crops  as  against  the  purchase 
er.^''*  And  the  rule  has  been  held  to  be 
the  same  with  respect  to  a  lessee  who 
joins  in  the  conveyance  of  the  land.*'^ 
On  this  last  point  there  seems  to  be 
room  for  a  difference  of  opinion. 

Coming  to  the  subject  of  judicial  sales, 
the  matter  of  the  tenant's  rights  presents 
a  somewhat  different  question."*  It  has 
been  held,  however,  both  where  there  is 
no  statute  controlling  the  situation"' 
and  where  there  is  a  statute  makii^  a 


447.  91  Atl.  577,  Ann.  Cas.  1916C,  339,  an 
action  involving  the  right  of  the  vendor  of 
land  to  wheat  growing  thereon,  under  a 
parol  reservation  of  the  same,  the  court 
says:  "If  a  third  party  deala  with  the 
vendee  of  the  real  estate  without  knowl- 
edge of  the  reservation,  another  question 
might  arise,  but  as  between  the  vendor  and 
vendee  it  seems  to  us  to  be  more  logical 
to  hold  that  such  a  crop  can  be  reserved 
by  parol,  without  infringing  upon  the  rule 
that  the  terms  of  a  written  instrument  or 
a  deed  cannot  be  varied  by  parol." 

ITS  In  Wiliard  v.  Higdon.  (Md.)  supra,  an 
action  involving  a  parol  reservation  of  a 
growing  crop  o?  wheat  from  a  sale  of  the 
land,  it  is  held  that  the  4th  section  of  the 
Statute  of  Frauds  does  not  apply  to  fructus 
industriales,  such  being  regarded  as  chattels. 

178  Where  a  deed  contains  a  provision 
making  it  subject  to  a  lease  on  the  premises 
conveyed,  the  grantee  is  not  entitled  to  a 
crop  of  corn  growing  on  such  premises  at 
the  time  of  the  conveyance,  but  severed 
before  the  expiration  of  the  lease.  Farris 
v.  Hamilton  (1910)  144  Mo.  App.  177,  129 
S.  W.  256. 

174  A  tenant  who  has  planted  a  crop  of 
rye,  which  is  growing  on  the  leased  land  at 
the  time  of  its  sale,  is  entitled,  as  against 
a  purchaser  who  has  notice  of  his  lease,  to 
the  crop  when  it  is  severed.  Beck  v.  Mc- 
Lane  (N.  Y.)  supra. 

A  lessee  of  land  is  entitled  to  the  crops 
growing  thereon  at  the  time  of  the  con- 
veyance of  the  land  by  his  landlord.  Sim- 
anek  v.  Nemetz  (1903)  120  Wis.  42,  97  N. 
W.  508. 

And  in  Davis  v.  Cramer  (1915)  188  Mo. 
App.  718,  176  S.  W.  468,  it  is  said:  "The 
crop  would  not  pass  to  the  vendee  merely 
by  virtue  of  a  deed  to  the  farm,  because 
the  possession  of  the  farm  was  in  a  tenant 
whose  possession  continued  long  after  the 
crop's  maturity." 

For  the  earlier  cases  in  point,  see  I.  d  of 
the  note  in  23   L.R.A.  449,  to   which   thia 
section  is  supplemental. 
L.R.A.1917C. 


W6  After  holding  in  Simanek  v.  Nemetz 
(1903)  120  Wis.  42,  97  X.  W.  608,  supra, 
note  174,  that  a  lessee  of  land  is  entitled 
to  crops  growing  thereon  at  the  time  of 
the  conveyance  of  the  land  by  his  landlord, 
it  is  further  held  that  such  landlord,  hav- 
ing become,  after  the  conveyance,  the  as- 
signee of  the  lease  and  the  lessee's  interest 
in  the  growing  crops,  is  not  estopped  by 
the  covenants  of  his  warranty  deed  from  ac- 
quiring title  to  such  crops  and  holding  them 
against  his  grantee. 

176  Where  a  tenant  in  his  lease  agrees,  in 
case  of  the  sale  of  the  leased  land,  to  sur- 
render possession  thereof  on  thirty  days' 
notice,  a  purchaser  of  such  land  at  a  sale 
held  by  the  landlord's  administrator  is  en- 
titled to  the  crops  growing  thereon  as 
against  such  tenant,  who  surrenders  pos- 
session in  pursuance  of  his  contract.  Austin 
v.  McMains  (1895)  14  Ind.  App.  514,  43  N. 
E.  141. 

And  see  Woody  v.  Wagner  (1916)  89 
Wash.  429,  154  Pac.  819. 

ITT  Gam  V.  Cordrey  (1902)  4  Penn.  (Del.) 
142,  53  Atl.  334,  supra,  note  158. 

l''f«Upon  the  question  of  the  rights  of 
tenants  of  mortgaged  land  upon  foreclosure 
sale,  see  XII.  c,  infra. 

179  One  who  rents  land  subsequently  to 
levy  of  a  judgment  lien  thereon  is  entitled 
to  the  crops  growing  thereon  at  the  time 
of  the  sale  under  the  lien,  as  against  the 
purchaser  at  such  sale.  Johnson  v.  Cook 
(1902)  96  Mo.  App.  442,  70  S.  W.  526.  The 
court  gives  the  following  reason  for  its 
decision:  "This  rule  is  founded  in  the  in- 
terest of  agriculture.  The  land  ought  not 
to  lie  idle.  A  tenant  occupying  such  land 
cannot  know  what  action  the  coming  pur- 
chaser may  take  in  reference  to  his 
term,  and  unles  he  has  assurance  that  his 
crop,  or  his  interest  in  the  crop,  cannot  be 
taken  from  him,  he  will  refuse  to  plant." 

And  it  is  held  in  Mclveely  v.  Webster 
(1895)  170  Pa.  624,  32  Atl.  1096,  that  a 
lessee  of  land  upon  which  there  is  a  judg- 
ment lien,  who  pays  his  rent  in  advance. 
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lessee  in  possession  under  a  lease  subse- 
quent to  a  lien  under  which  the  land  is 
sold  a  tenant  at  will,^^®  that  a  tenant 
whose  lease  is  subsequent  to  a  lien  on  the 
land  is  nevertheless  entitled  to  the  erops 
growing  thereon  when  the  land  is  sold  at 
judicial  sale  under  foreclosure  of  the 
lien.^^^  This  is  on  the  ground  that  agri- 
culture should  be  encouraged  by  making 
it  possible  for  landowners  whose  lands 
are  subject  to  liens  to  lease  them  to  per- 
sons who  will  cultivate  them. 

d.  Rights  of  purchasers  and  mortgagees 
of   grantor* s    crops. 

There  seems  to  be  a  decided  difference 


of  opinion  as  to  whether  the  sale  or  mort- 
gage of  standing  crops  operates  as  a 
severance  so  as  to  give  the  purchaser  or 
mortgagee  title  to  the  crop  as  against 
a  subsequent  grantee  of  the  land.^^' 
Most  of  the  cases  involving  this  question, 
however,  arise  with  respect  to  sales  un- 
der the  foreclosure  of  mortgages  on  the 
land,  and  are  taken  up  elsewhere  in  this 
note.*" 

It  has  been  held  that  a  mortgage  on 
crops  raised  by  a  tenant  under  a  lease 
providing  for  the  termination  of  the  ten- 
ancy upon  sale  of  the  land  does  not  in- 
vest the  mortgagee  with  rights  prior  to 
those  of  the  grantee  of  the  land."* 


is  entitled  to  the  crops  gi'owing  on  the  land 
as  against  the  purchaser  at  the  execution 
sale. 

IN  Under  a  statute  making  a  lessee  in 
possesion  of  land  under  a  lease  subsequent 
to  the  lien  under  which  the  land  is  sold  a 
tenant  at  will  of  the  purchaser,  the  lessee 
is  entitled  to  the  rights  of  such  a  tenant, 
and,  under  the  law  with  respect  to  such 
tenants,  is  entitled  to  whatever  crops  he 
has  growing  at  the  time  of  the  determina- 
tion of  the  tenancy.  Bittinger  v.  Baker 
(1857)  29  Pa.  66,  70  Am.  Dec.  154.  The 
court  says:  ''If  a  tenant  subject  to  liens 
were  not  entitled  to  the  privileges  of  a 
tenant  at  will,  then  liens  would  become  a 
nuisance,  preventing  the  leasing  of  lands 
encumbered  by  them,  and  requiring  leases 
to  be  made  at  ruinous  rates,  because  of 
the  risk  that  is  to  be  run  by  the  tenant." 
Referring  to  Sallade  v.  James  (1847)  6  Pa. 
144,  an  action  involving  the  respective 
rights  of  a  tenant  of  a  judgment  debtor 
and  the  purchaser  at  the  judicial  sale,  and 
to  Groff  V.  Levan  (1851)  16  Pa.  179,  an  ac- 
tion involving  the  respective  rights  of  a 
tenant  of  mortgaged  premises  and  the  pur- 
chaser at  the  foreclosure  sale,  in  both  of 
which  the  purchaser  of  the  land  was  held 
to  be  entitled  to  the  crops  growing  thereon 
at  the  time  of  the  sate,  the  court  says  that 
in  these  cases  "the  influence  of  this  act  of 
assembly  seems  to  have  been  overlooked, 
.  .  .  and  the  decision  in  the  former  case 
is  deduced  from  the  assumption  that  a 
lessee  can  have  no  greater  right  than  his 
lessor  would  have  had.  But  this  is  a 
mistake,  logical  as  it  may  at  iflrst  seem, 
for  it  is  a  familiar  principle  that  a  lessee 
may  be  entitled  to  his  waygoing  crop  even 
in  cases  where  his  lessor  would  not  be,  as 
where  a  widow  is  seised  of  an  estate  dur- 
ing widowhood,  and  marries;  she  cannot 
have  her  growing  crop,  but  her  lessee  is 
entitled  to  his." 

isi  In  the  case  of  foreclosure  sales  under 
mortgages  on  the  land,  as  appears  from  XIT. 
c,  infra,  there  seems  to  be  a  difference  of 
opinion  on  this  point. 

l«i  In  Bittinger  v.  Baker,  supra,  note  180, 
overruling  two  of  the  earlier  cases  in  that 
jurisdiction,  it  is  said:  "In  Stambaugh  v. 
Yeates  (1828)  2  Rawle  (Pa.)  161,  it  was 
L.RJ^.1917C. 


decided  that  if,  during  the  currency  of  exe- 
cutions which  resulted  in  the  sale  of  land, 
the  crop  on  it  was  sold  by  a  constable,  his 
vendee's  title  is  good  against  the  sheriff's 
vendee  of  the  land  with  the  crop  still  on  it. 
In  Myers  v.  White  (1829)  1  Rawle  (Pa.) 
363,  it  was  decided  that,  even  after  the  com- 
mencement of  a  suit  on  a  mortgage,  the 
mortgagor  may  dispose  of  his  growing 
crop,  and  then  it  will  not  pass  to  the 
sheriff's  vendee,  though  it  be  still  growing 
on  the  land.  ...  If  these  cases  were 
right,  then  the  conclusion  would  be  inev- 
itable, and  a  fortiori,  that  a  tenant  of  the 
owner  of  the  land  would  be  entitled  to  his 
waygoing  crop.  .  .  .  But  we  can  make 
no  use  of  them;  for  they  are  all  en-oneous, 
and  have  all  been  corrected  by  the  decisions 
declaring  that  all  rent  in  gram  or  in  money 
falling  due  after  a  private  sale  of  the  land, 
or  after  a  judicial  sale  with  the  deed 
acknowledged,  and  all  grain  of  the  vendor 
or  debtor  then  growing  on  the  land,  go  to 
the  vendee,  and  no  assignment  of  them  is 
good  against  the  sheriff's  vendee." 

On  the  other  hand,  it  is  held  in  Allen  v. 
Bryant  (1906)  4  Cal.  App.  371,  88  Pac.  294, 
that  hay  growing  on  land  does  not  follow 
the  land  into  the  hands  of  the  grantee, 
where  the  grantor  has,  prior  to  the  sale  of 
the  land,  conveyed  **ftll  the  hay  now  cut,  or 
that  shall  be  cut  this  year,"  to  a  third  per- 
son, the  hay  thus  becoming  personalty 
whether  cut  or  not  at  the  time  of  the  sale 
of  the  land. 

•And  where,  in  Cameron  v.  Gibson  (1889) 
17  Ont.  Rep.  233,  the  owner  of  mortgaged 
land,  who  subsequently  mortgaged  the  crops 
growing  thereon,  conveyed  the  premises  to 
the  mortgagee  thereof  in  satisfaction  of  the 
mortgage,  the  immediate  discharge  of  the 
mortgage  on  the  land  was  held  to  evidence 
an  intention  not  to  keep  alive  the  lien  of 
the  mortgage,  and  the  mortgagee  of  the 
crops  was  held  to  be  entitled  thereto  as 
against  a  lessee  of  the  land  from  the 
gi'antee. 

See  also  I.  d  of  the  note  in  23  L.R.A. 
449,  where  the  earlier  cases  in  point  are 
collected. 

iMlnfi^,  Xn.  d. 

lM^V]lere  a  crop  of  wheat  growing  on 
land  held  under  a  lease  providing  for  the 
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XII.  Mortgage  of  land  as  iticliHling 

crops, 

a.  In  general. 

1,  General  rule. 

According  to  the  old,  or  common-law, 
view  of  a  mortgage,  it  conveyed  the  le- 
gal title  of  the  mortgaged  premises  to  the 
mortgagee,  subject  only  to  the  right  of 
the  mortgagor  to  pay  the  debt  and  re- 
deem the  property.  The  view  which  has 
been  more  recently  taken,  however,  is 
that  the  mortgagor  retains  the  legal  title, 
and  that  the  instrument  is  not  in  fact 
what  it  purports  on  its  face  to  be,  but 


only  the  evidence  of  a  lien  held  by  the 
mortgagee. 

Irrespectively  of  whether  they  are 
planted  before  or  after  the  ezeention  of 
a  mortgage  on  the  land,  crops  which  msr. 
tnre  and  are  severed  therefrom  before 
entry,***  in  jurisdictions  adhering  to  the 
common-law  rule  with  respect  to  mort- 
gages, and  before  foreclosure  sale,***  in 
jurisdictions  taking  the  modern  view  of 
mortgages,  are  almost  unanimously  held 
to  be  the  property  of  the  mortgagor  or 
person  holding  under  him.  And  a  sim- 
ilar rule  is  said  to  obtain  under  the 
Spanish   law.**''     Where,   however,   the 


termination  of  such  lease  upon  sale  of  the 
land  by  the  landlord  is  mortgaged  to  se- 
cure a  debt,  the  mortgagee's  rights  therein 
are  inferior  to  those  of  a  purchaser  of  such 
land  who  buys  it  while  the  crop  is  still 
growing,  title  to  the  growing  crop  passing 
by  the  conveyance  to  the  purchaser.  Woody 
V.  Wagner  (1916)  89  Wash.  429,  154  Pac. 
819. 

185  In  Toby  v.  Reed  (1832)  9  Comi.  216, 
an  action  of  trespass  by  a  mortgagee  of 
land  against  a  mortgagor,  for  the  taking 
and  carrying  away  of  crops  raised  on  the 
land  by  the  mortgagor,  it  is  said:  ''The 
mortgagee  has  no  right  to  the  emblements 
unless  ne  takes  possession  of  the  estate 
mortgaged;  and  when  severed  by  the  mort- 
gagor they  become  his  property  absolutely, 
and  without  any  liability  to  account  for 
them.  .  .  .  It  is  unquestionable  .  .  . 
that  the  property  demanded  by  the  plaintiff, 
severed  from  the  said  estate  by  the  mort- 
gagor when  in  possession,  was  absolutely 
and  exclusively  his." 

A  receiver  and  manager  appointed  at  the 
instance  of  a  mortgagee  of  lands  out  of 
possession  is  held,  in  Codrington  v.  John- 
stone (1838)  1  Beav.  620,  48  Eng.  Reprint, 
1042,  3  Jur.  528,  8  L.  J.  Ch.  X.  S.  282,  not 
to  be  entitled  to  the  proceeds  of  crops 
severed  and  disposed  of  prior  to  his  ap- 
pointment. 

And  where,  in  Chelton  v.  Green  (1886) 
65  Md.  272,  4  Atl.  271,  the  special  terms  of 
the  mortgage  were  such  that  the  right  of 
entry  was  held  not  to  accrue  to  the  mort- 
gagee until  condition  broken,  the  mortgagee 
was  held  to  have  no  right  to  a  crop  of 
strawberries  growing  on  the  land  before 
condition  broken,  and  no  right  to  maintain 
an  action  of  case  for  tlieir  recovery. 

It  is  held  in  Woodward  v.  Pickett  (1857) 
8  Gray  (Mass.)  617,  that  the  purchaser  of 
a  portion  of  mortgaged  premises  is  en- 
titled to  the  grass  growing  thereon,  and 
that  the  mortgagee  cannot  maintain  tres- 
pass for  its  removal  by  him.  The  cutting 
of  the  grass  seems,  in  this  case,  to  have 
taken  place  before  entry  on  the  part  of  the 
mortgagee. 

iMIn  Stuttgart  Rice  Mill  Co.  v.  Reinsch 
(1916)  123  Ark.  351,  184  S.  W.  836,  where 
the  crop  involved  was  planted  after  the 
L.R.A.1917C. 


execution  of  the  mortgage,  it  was  held  that, 
it  having  been  removed  before  the  fore- 
closure sale,  the  purchaser  at  such  sale  did 
not  acquire  the  title  thereto. 

In  Scott  V.  Hotchkiss  (1896)  115  CaL 
94,  47  Pac.  45,  where  the  rights  of  a  tenant 
of  the  mortgagor  in  crops  were  involved, 
it  was  held  that  a  receiver  appointed  pend- 
ing the  foreclosure  had  no  right  to  the 
crops  of  such  tenant  growing  on  the  land. 
Referring  to  the  crops,  the  court  said: 
*'While  growing  they  are  real  estate,  and 
are  included  in  the  mortgage.  But  if  the 
mortgagor  is  in  possession,  he  is  entitled  to 
the  rents  and  profits,  and  to  the  crops  if 
harvested  before  foreclosure  and  the  trans- 
fer of  title  thereby  to  a  purchaser." 

The  purchaser  at  a  foreclosiu'e  sale  of 
mortgaged  land  is  not  entitled,  as  against 
the  tenants  of  the  mortgagor,  to  trees 
grown  in  a  nursery  on  the  land  expressly 
tor  sale  as  merchandise,  where  they  have 
been  sold  and  removed  in  the  usual  course 
of  business  before  the  foreclosure.  Hamil- 
ton V.  Austin  (1885)  36  Hun  (N.  Y.)  138. 

See  Simpson  v.  Ferguson  (1896)  112  Cal, 
180,  53  Am.  St.  Rep.  201,  40  Pac.  104,  44 
Pac.  484,  infra,  note  231;  Farmers*  Loan  <t 
T.  Co.  v.  Avera  (1890)  —  Miss.  — ,  7  So.  358. 

187  In  Roval  Ins.  Co.  v.  Miller  (1905)  199 
IT.  S.  353,  50  L.  ed.  226,  26  Sup.  Ct.  Rep. 
46,  it  is  held  obiter  that,  by  the  general 
rule  under  the  Spanish  law,  as  well  as  by 
special  statute  to  the  same  effect,  a  mort- 
gage on  real  estate  extends  to  the  crops 
growing  thereon  when  the  mortgage  debt 
falls  due.  In  explanation  the  court  says: 
"By  that  law  [civil  law]  the  title  to  mort- 
gaged property  remains  in  the  mortgagor, 
and  the  effect  of  the  mortgage  is  not 
therefore  to  deprive  the  mortgage  debtor  of 
his  right  to  administer  the  property  before 
the  obligation  falls  due.  In  other  words, 
whilst  the  mortgage  dismembers  the  owner- 
ship by  depriving  the  owner  of  the  right  of 
abusus,  and  therefore  devests  him  of  the 
perfect  ownership,  it  leaves  him  the  im- 
perfect ownership,  with  the  full  usus  and 
fructus  of  the  property  mortgage.  Gen- 
erally, in  such  countries,  and  by  operation 
of  law,  growing  crops  are  included  in  a 
mortgage,  yet  as  such  crops  are  naturally 
thereafter    to    become    moveable    by    their 


ANNO.-^ALE  OR  MORTGAGE  OF  FUTURE  AND  GROWING  CROPS. 


41 


crops  at  the  time  of  entry, *••  in  common- 
law  jurisdictions,  and  at  the  time  of  fore- 
closure sale  ^**  in  states  where  the  mod- 
em view  obtains,  are  still  gprowing  on  the 
land,  they  pass,  as  against  the  mortgagor, 
to  the  mortgagee  or  purchaser  at  fore- 


closure sale.  And  in  jurisdictions  ad- 
hering to  the  common-law  rule,  it  is  held 
that  an  equitable  mortgagee  also  is  en* 
titled  to  the  crops  growing  on  the  mort- 
gaged land  at  the  time  he  takes  posses- 
sion thereof, *••  or  presents  his  petition 


harvesting  as  an  incident  of  administration 
and  of  the  iisus  and  fructusi  the  right  of 
the  owner  to  realize  by  gathering  the 
crops  and  disposing  of  the  same  before  the 
mortgage  becomes  due  exists,  such  gather- 
ing and  realizing  being  considered  as  a 
mobilization  of  the  crop,  therefore  taking 
it  beyond  the  scope  of  the  mortgage."  In 
this  case,  an  action  involving  the  right  of  a 
mortgagee  of  land  to  recover  the  value  of 
the  insurance  on  sugar  and  molasses  made 
from  cane  raised  on  the  mortgaged  prem- 
ises and  destroyed  by  fire  while  still  in  a 
building  on  such  mortgaged  premises,  it  is 
held  that,  under  a  statute  providing  that 
crops  harvested,  but  not  yet  removed  from 
the  mortgaged  premises^  shall  be  included  in 
a  mortgage  thereon,  such  sugar  and  molas- 
ses were  subject  to  the  lien  of  the  mort- 
gage. 

18«ln  Harablet  v.  Bliss  (1882)  55  Vt.  535, 
an  action  between  a  mortgagee  who  took 
possession  of  the  mortgaged  premises  after 
condition  broken,  and  a  constable  who  sub- 
sequently levied  and  sold  on  execution 
against  the  mortgagor  certain  of  the  crops 
growing  on  the  land,  it  is  said:  "The  law 
day  havitig  run  upon  the  mortgage,  the 
title  to  the  premises,  at  law,  became  ab- 
solute in  the  plaintiff.  He  took  possession 
as  the  legal  owner.  The  growmg  crops 
were  his,  as  much  as  the  land  on  which 
they  were  standing.  Whatever  may  be  the 
legal  character  of  annua]  crops,  there  can- 
not be  any  doubt  but  they  pass  with  the 
land  to  a  purchaser  who  takes  the  title 
and  possession  of  the  land  while  they  are 
still  standing  upon  it.  A  mortgagee  who 
takes  possession  of  the  mortgaged  prem- 
ises under  his  mortgage  for  condition  broken 
is  such  purchaser." 

Gilman  v.  Wills  (1877)  66  Me.  273,  is  an 
action  by  one  who  purchased  lands  upon 
which  there  were  gi'owing  crops  against 
his  vendors,  who  took  back  a  purchase 
money  mortgage  and  entered  and  harvested 
the  crops  when  they  became  ripe.  The 
court  reasons  as  follows:  "A  mortgage  of 
land  .  .  .  is  in  form  a  deed  of  warranty 
with  a  condition  subsequent  defining  the 
means  by  which  the  mortgagor  may  defeat 
the  conveyance.  The  legal  title  therefore 
passes  immediately  upon  the  delivery  of 
the  mortgage,  and  the  mortgagee  is  re- 
garded as  having  all  the  rights  of  a  grantee 
in  fee,  subject  to  the  defeasance.  Con- 
sequently, he  has  the  right  of  immediate 
posesaion  of  the  premises  -before  condition 
broken  as  well  as  after,  unless  it  otherwise 
appears,  either  expressly  or  impliedly,  from 
the  terms  of  the  condition  of  tlie  mortgage 
or  other  writing  between  the  parties. 
.    .     .     This  case  finds   that   the  crops   in 

2uestion    were    planted   by    the    mortgagee 
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prior  to  his  conveyance  to  the  plaintiff. 
There  being  no  reservation  of  them  in  the 
deed,  and  they  not  being  severed  from  the 
soil  at  the  time  of  the  delivery  of  the  deed, 
they,  with  the  soil,  became  vested  in  the 
plaintiff,  .  .  .  and  by  the  mortgage 
they  became  revested  in  the  defendants. 
Being  the  defendants/  they  could  enter  and 
take  them." 

Where  in  Bagnall  v.  Villar  (1879)  L.  R. 
12  Ch.  Div.  (Eng.)  812,  48  L.  J.  Ch.  N.  S. 
695,  28  Week.  Rep.  242,  the  mortgagor  of 
an  estate  filed  a  petition  for  the  liquidation 
of  his  estate  in  bankruptcy,  and  the  mort- 
gagees thereupon  demanded  possession  of 
the  receiver  put  in  possession  of  the  mort- 
gaged premises,  it  was  held  that  the  crops 
growing  thereon  were  the  property  of  the 
mortgagees,  and  not  the  receiver.  ''I  am 
of  the  opinion,"  says  Hall,  V.  C,  "that  the 
possession  of  the  mortgagor  after  the  de- 
mand of  possession  was  made  on  behalf  of 
the  mortgagees  was  a  wrongful  withhold- 
ing of  possession  from  them,  and  therefore 
I  shall  not  allow  the  defendant  [receiver] 
to  remove  the  crops  which  were  growing 
when  they  [mortgagees]  put  their  man  in 
possession." 

One  who  attaches  the  equity  of  redemp- 
tion belonging  to  a  mortgagor  of  land  is 
not  entitled,  by  reason  of  her  claim  under 
the  mortgagor,  to  the  crops  raised  upon  the 
land  after  entry  by  the  mortgagee  for 
condition  broken.  Porter  v.  Hubbard  (1883) 
134  Mass.  233. 

As  to  the  right  to  crops  growing  on  lands 
sold  at  private  or  judicial  sales  other  than 
foreclosure  sales,  see  supra,  XI.  a. 

See  I.  d  of  the  note  in  23  L.R.A.  449. 

IWDownard  v.  Qroff  (1876)  40  Iowa,  697, 
infra,  note  210;  Montgomery  v.  Merrill 
<1884)  65*Cal.  432,  4  Pac.  414,  infra,  note 
236. 

Where,  in  Culverhouse  v.  Worts  (1888) 
32  Mo.  App.  419,  a  tenant  of  mortgaged 
land  who  had  a  crop  growing  thereon  at 
the  time  of  the  sale  under  a  trust  deed 
became  the  purchaser  at  such  sale,  it  was 
held,  this  being  an  action  by  the  mort- 
gagor for  his  share  of  such  crop  under  the 
lease,  that  the  defendant  was  entitled  to 
the  crops  as  purchaser,  and  not  as  tenant. 

See  I.  d  of  the  note  in  23  L.R.A.  449,  for 
the  earlier  cases  in  point. 

But  see  infra,  notes  198, 199,  and  200,  and 
the  accompanying  text. 

See  also  infra,  note  201. 

190  Where  the  owner  of  premises  absconds 
and  the  equitable  mortgagee  thereof  takes 
possession  of  a  part  thereof  by  agent,  the 
mortgagee  is  entitled  to  the  crops  growing 
thereon  at  the  time  of  taking  such  posses- 
sion.   R«  Postle  (1834)  4  Deac.  &  C.  (Eng.) 
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for  sale.*®^  And  where  a  second  mort- 
gagee who  has  been  let  into  possession  of 
the  mortgaged  land  raises  a  crop  there- 
on, such  crop  passes  to  the  purchaser  at 
the  sale  under  foreclosure  of  the  first 
mortgage.^®*  Where,  however,  a  mort- 
gagor or  his  tenant  is  permitted  by  the 
purchaser  of  the  land  to  remain  in  pos- 
session thereof  until  he  has  harvested 
his  crop,  such  purchaser  can  assert  no 
rights  in  the  crop.*'*  And  where,  by  the 
terms  of  the  mortgage,  the  mortgagor 
becomes  a  tenant  at  will  of  the  mort- 
gagee, he  is  entitled,  as  any  other  such 
tenant  at  will,  to  the  waygoing  emble- 
ments.*** Other  cases  in  which  the 
purchaser  at  a  foreclosure  sale  is  not  en- 
titled to  the  crops  growing  on  the  mort- 
gaged land  exist  where  such  crops  are 
not   included   in   the   appraisal   of   the 


land,*®*  where  they  are  omitted  from  the 
detailed  list  of  the  property  passing  by 
the  sale,*®^  and  where  the  purchaser  is 
informed  that  they  have  been  sold.*^ 
And  this  last  is  true  in  spite  of  the  state- 
ment made  by  the  purchaser  at  the  sale 
that  if  he  buys  he  will  claim  the  crops.*^ 
Where  there  is  a  statute  providing  that 
the  title  to  land  purchased  at  a  fore- 
closure sale  vests  in  the  purchaser  upon 
confirmation  of  the  sale,  the  title  to  crops 
growing  upon  such  land  vests  at  the 
same  time,  and  the  mortgagor  may  re- 
move them  up  to  that  time.***  In  the 
absence  of  such  a  statute,  however,  the 
title  of  the  purchaser  after  confirmation 
relates  back  to  the  time  of  conveyance, 
and  he  is  entitled  to  the  crops  unsevered 
at  that  time.***  He  may  not,  however, 
bring  an  action  of  replevin  therefor  un- 


269,  2  Mont.  A  Ayr  Bankr.  214,  4  L.  J. 
Bankr.  N.S.  58. 

191  An  equitable  mortgagee  is  entitled  to 
the  crops  growing  on  the  mortgaged  estate 
from  the  time  of  presenting  his  petition  for 
sale.  Re  Harvey  (1827)  2  Glyn  &  J.  (Eng.) 
273. 

IM  Where  the  holder  of  a  second  mort- 
gage on  land  is  let  into  possession  by  the 
mortgagor  without  a  lease,  for  the  purpose 
of  preventing  a  deterioration  in  value,  the 
crops  which  he  raises  thereon  pass  by  the 
foreclosure  sale  held  under  the  first  mort- 
gage on  the  premises.  Galliher  v.  David- 
son (1891)  43  La.  Ann.  626,  9  So.  114. 

"•It  is  held  in  Monday  v.  O'Neil  (1895) 
44  Neb.  724,  48  Am.  St.  Rep.  760,  63  N.  W. 
32,  that  a  tenant  of  mortgaged  land  who 
sows  his  crop  after  a  decree  of  foreclosure 
is  entitled  to  the  crop  as  against  a  pur- 
chaser at  the  foreclosure  sale,  where  he  is 
permitted  by  such  purchaser  to  remain  in 
possession  until  he  has  harvested  the  crop. 
With  respect  to  the  matter  of  tenancy  the 
court  says:  "We  have  referred  to  O'Neil 
as  the  tenant,  but  what  has  been  said  is 
applicable  to  the  mortgagor  himself.  W^e 
have  treated  O'Neil  as  if  he  were  himself 
the  mortgagor,  because,  without  inquiry 
as  to  whether  he  would  otherwise  have  any 
higher  rights,  having  been  made  a  defend- 
ant in  the  foreclosure  suit,  a  decree  hav- 
ing there  been  rendered  barring  his  estate, 
it  is  clear  that  in  this  proceeding  he  stands 
in  no  better  position  than  had  he  been  the 
mortgagor  instead  of  the  mortgagor's  ten- 
ant." 

IM  Wliere  the  mortgagor  is,  by  the  ex- 
press ternifi  of  the  mortgage,  made  a  ten* 
ant  at  will  of  the  mortgagee,  such  mort- 
gagor, "like  every  other  tenant  at  will  by 
contract,  .  .  .  would  be  plainly  entitled 
to  the  emblements."  Ex  parte  Temple 
(1822)  1  Glyn  &  J.  (Eng.)  216. 

iWCasilly  v.  Rhodes  (1843)  12  Ohio,  88, 
and  Mason  v.  Lemmon  (1895)  3  Ohio  N.  P. 
116,  4  Ohio  S.  &  C.  P.  Dec.  322,  infra  note 
216:  Fobs  v.  Marr  (1894)  40  Neb.  559,  59 
N.  W.  122,  infra,  note  204. 
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iwjn  Compania  General  de  Tabacos  v, 
Oanson  (1909)  13  Philippine,  472,  an  ac- 
tion involving  the  rights  of  a  purchaser 
of  land  at  a  foreclosure  sale,  it  is  held 
that  the  cane  growing  on  the  land,  not  be- 
ing included  in  the  detailed  list  of  the 
property  passing  by  such  sale,  was  not 
included  in  the  sale,  and  did  not  pass  to  the 
purchaser. 

197  WTiere  the  purchaser  of  land  at  a 
sale  under  a  deed  of  trust  is  informed,  and 
in  fact  requests  the  trustee  to  .announce, 
that  the  crop  growing  upon  the  mortgaged 
land  has  been  sold,  he  acquires  no  title  to 
such  crop,  although  he  states  at  the  sale 
that  if  he  buys  the  land  he  will  claim  the 
crop.  Stamps  v.  Ezell  (1916)  —  Tex.  Civ. 
App.  — ,  174  S.  W.  944. 

IM  Under  a  statute  providing  that  the 
title  of  the  purchaser  shall  not  vest  in  him 
upon  the  delivery  of  the  deed,  but  upon 
confirmation  of  the  sale,  it  is  held,  in  Allen 
V.  Elderkin  (1885)  62  Wis.  627,  22  N.  W. 
842,  that  the  title  to  land  sold  on  fore- 
closure does  not  vest  in  the  purchaser  until 
the  confirmation  of  the  sale,  and  that  un- 
til then  the  mortgagor  may  cut  and  re- 
move all  crops  which  are  in  condition  to  be 
cut  and  removed  in  the  usual  course  of 
good  farming. 

iw  In  Missouri  Valley  Land  Co.  v.  Bar- 
wick  (1892)  50  Kan.  57,  31  Pac.  686,  in- 
volving  the  right  to  crops  planted  after 
foreclosure  and  order  of  sale,  and  matur- 
ing between  the  date  of  the  sale  and  the 
confirmation  thereof,  the  court  says:  *'In 
this  state  there  is  no  period  of  redemption 
given,  and  the  purchaser  is  required  to 
pay  the  purchase  money  at  the  time  of 
the  sale.  His  right  to  a  conveyance  of  the 
premises  is  obtained  by  virtue  of  the  sale, 
and  when  the  conveyance  is  made  it  relates 
back,  not  to  the  confirmation,  hut  to  the 
sale  itpelf.  It  is  true  the  proceedings  under 
the  order  of  sale  were  not  perfected  until 
the  court  had  examined  them  and  sanc- 
tioned the  sale,  but  when  the  confirmation 
occurs  and  the  deed  is  issued,  they  relate 
back  to  the  date  of  the  sale,  and  entitle 
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til   after  eonfirmation  and  taking  pos- 
session of  the  land.'^ 

In  recent  years  a  number  of  the  states 
have  passed  statutes  whereby  mortgagors 
of  land  are  granted,  after  foreclosure 
sale^  a  period  of  redemption  during  which 
they  may  still  pay  the  mortgage  debt 
and  redeem  the  mortgaged  land.  Under 
such  statutes  it  seems  that  the  time  at 
which  the  title  to  crops  standing  on  the 
land  passes  to  the  purchaser  thereof  is 
moved  forward  till  the  expiration  of  the 
redemption  period.^^  And  it  has  been 
held  that  a  mortgagor  or  his  lessee  who 
holds  over  after  the  expiration  of  the  re- 
demption period  is  entitled;  as  against 


the  purchaser  at  the  foreclosure  sale,  to 
the  crops  harvested  during  such  retention 
of  possession.*^* 

2.  Maturity  rule. 

As  pointed  out  above,*^  in  some  juris- 
dictions only  the  immature  crops  stand- 
ing on  land  at  its  conveyance  pass  to  the 
grantee.  In  such  states  it  is,  of  course, 
the  rule  that  only  the  immature  crops 
standing  on  mortgaged  land  at  the  time 
of  its  sale  under  foreclosure  pass  to  the 
purchaser,  and  that  the  mature  crops  re- 
main the  property  of  the  mortgagor  or 
of  the  person  claiming  under  him.*®*  In 


the  purchaser  to  the  crops  which  were  then 
unripe  and  growing  upon  the  premises.'' 

And  see  supra,  note  189  and  the  accom- 
panying text. 

But  see  also  supra,  note  160. 

MO  A  purchaser  of  land  at  a  foreclosure 
sale,  who  has  not  acquired  possession  of 
the  land,  may  not,  before  the  sale  is  con- 
firmed, maintain  replevin  for  crops  growing 
thereon  at  the  time  of  sale,  but  afterwards 
severed  therefrom.  Woehl^  v.  Endter 
(1879)  46  Wis.  301,  60  N.  W.  1099,  rehear- 
ing denied  in  (1879)  46  Wis.  310,  1  N.  W. 
329.  Referring  to  this  case,  it  is  said  in 
Allen  V.  Elderkin  (Wis.)  snpra,  that  certain 
of  the  remarks  of  the  court  were  made  with 
reference  to  a  statute  which  "expressly  de- 
clared that  the  deed  itself,  without  con- 
firmation, should  vest  the  title  in  the 
purchaser,  and  having  obtained  actual  pos- 
session of  the  mortgaged  premises  under  his 
purchase,  his  right  would  relate  to  the  time 
of  the  execution  and  delivery  of  the  deed, 
and  that  he  could  then  maintain  an  action 
for  any  injury  to  his  estate  done  after  the 
title  vested  in  him." 

aailn  West  v.  Conant  (1893)  100  CaL 
231,  34  Pac.  706,  an  application  by  the  pur- 
chaser of  real  property  at  a  foreclosure 
sale  for  the  appointment  of  a  receiver  to 
take  over  the  crops  raised  on  the  mortgaged 
land  during  the  period  of  redemption  was 
denied,  the  purchaser  being  held  to  have  no 
right  thereto. 

In  Clarke  v.  Cobb  (1898)  121  CaL  696, 
54  Pac.  74,  an  action  by  a  mortgagor  of 
lands  against  the  purchaser  at  a  foreclosure 
sale,  to  recover,  under  the  terms  of  a  lease, 
a  portion  of  the  cit>ps  raised  by  his  ten- 
ant on  such  lands  during  the  redemption 
period,  and  harvested  before  the  termina- 
tion thereof,  it  is  held  that  the  mortgagor 
may  recover.  "If  there  had  been  no  tenant, 
and  the  owner  had  cultivated  the  land  and 
possessed  the  crop,  such  crop  would  not 
nave  passed  by  the  certificate  of  sale,*'  says 
the  court.  "This  court  has  repeatedly  held 
that  the  owner  has  the  right  to  retain  and 
harvest  the  crops  grown  and  ripened  pend« 
ing  the  time  of  redemption." 

In  MYiUfl  V.  Steclx,  ante,  4,  it  is  held 
that,  where  a  tenant  of  the  mortgagor 
sows  a  crop  after  foreclosure  and  sells  the 
L.R.A.1917C. 


same  before  the  expiration  of  the  period 
of  redemption,  the  purchaser  thereof  takes 
good  title  as  against  the  purchaser  of  the 
kind,  provided  the  crop  has  matured. 

See  supra,  note  167  and  the  accompany- 
ing text,  with  respect  to  judicial  sales  other 
than  foreclosure  sales. 

MS  Where,  in  Aultman  ft  T.  Co.  v.  O'Dowd 
(1898)  73  Minn.  68,  72  Am.  St.  Rep.  603, 
76  N.  W.  766,  one  who  had  leased  mortgaged 
land  sowed  crops  of  oats  and  wheat  thereon 
subsequently  to  the  foreclosure  of  the  mort- 
gage, but  before  the  expiration  of  the  period 
of  redemption,  he  was  held  to  be  entitled, 
as  against  the  purchaser  at  the  foreclosure 
sale,  to  those  crops  which  he  harvested  and 
carried  off  subsequently  to  the  expiration 
of  the  period  of  redemption,  but  before  the 
purchaser  took  possession.  After  quoting 
ifrom  a  case  deciding  a  disseisor  to  be  en- 
titled to  all  the  crops  which  he  has  raised, 
and  which  he  removes  from  the  land  while 
still  in  possesssion,  the  court  continues: 
"It  is  difficult  to  see  why,  on  principle,  a 
more  severe  rule  should  be  applied  to  a 
mortgagor,  or  his  grantee  or  lessee,  who 
holds  over  after  the  expiration  of  the 
redemption  period,  than  is  applied  to  a  dis- 
seisor, whose  entry  was  a  wilful  trespass. 
If  Nelson  [lessee]  was  not,  in  the  strict 
definition  of  the  term,  a  disseisor  or  tres- 
passer, he  was  at  least  a  wrongdoer,  in 
holding  over  after  the  period  of  redemption 
had  expired;  and  plaintiff  then  had  his 
remedy  to  oust  him  by  an  action  of  eject- 
ment. But  if  Nelson  continued  in  pos- 
session of  the  premises,  and  during  such 
time  the  crops  had  matured,  been  harvested, 
and  removed  from  the  premises  by  him, 
plaintiff  would  not  have  been  entitled  to 
the  crops  or  their  value,  but  would  be  en- 
titled to  the  rental  value  of  the  premises, 
for  defendant's  withholding  them." 

SOS  Supra,  notes  163  and  164  and  the  ac- 
companying text. 

S04As  between  the  purchaser  of  land  at 
a  foreclosure  sale  and  a  tenant  of  the 
mortgagor  holding  under  a  lease  subse- 
quent to  the  mortgage,  the  latter  is  entitled 
to  crops  grown  by  him  which  are  matured 
at  the  time  of  the  execution  of  the  deed, 
though  not  yet  severed  from  the  land.  Hecht 
V.   Dittman    (1881)    66   Iowa,   679,  41   Am. 
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other  jurisdictions,  however,  this  rule  has 
been  specifically  refuted.*^ 


d.  Ohio   rule. 

While  recognizing  the  rule  to  be  other- 
wise in  other  jurisdictions,  Ohio  and  one 
or  two  other  states*^  have  adopted  the 
rule  that,  in  the  case  of  judicial  sales  of 
land,  the  crops  growing  on  such  land  at 
the  time  of  the  sale  do  not  pass  to  the 
purchaser.  This  rule  applies  to  fore- 
closure sales.*" 


b.  Reservation  by  parol. 

For  a  discussion  of  the  general  ques- 
tion whether  a  reservation  of  growing 
crops  by  a  grantor  in  a  deed  may  be  by 
parol,  reference  is  made  to  a  prior  sec- 
tion of  this  note.**  The  rules  laid  down 
there  would,  of  course,  apply  with  equal 
force  to  reservations  of  growing  crops  by 
a  mortgagor  of  land.  In  one  case,  not  in- 
volving the  question  of  the  admissibility 
of  parol  evidence  to  vary  the  terms  of  a 
written  contract,  it  is  held  that  a  pur- 
chaser at  a  foreclosure  sale  who  admits 
a  verbal  understanding  that  a  portion  of 


Rep.  131,  7  N.  W.  495,  affirmed  on  rehear- 
ing in  10  N.  W.  241.  The  court  gives  the 
following  reason  for  its  decision:  "The 
grain  being  mature,  the  course  of  vegeta- 
tion has  ceased  and  the  soil  is  no  longer 
necessary  for  its  existence.  The  connection 
between  the  grain  and  the  ground  has 
changed.  The  grain  no  longer  demands 
nurture  from  the  soil;  the  ground  now  per- 
forms no  other  office  than  affording  a  rest- 
ing place  for  the  grain — it  has  the  same 
relations  to  the  grain  that  the  warehouse 
has  to  the  threshed  grain,  or  the  field  has 
to  the  stacks  of  grain  thereon.  It  will  not 
be  denied  that  when  the  grain  is  cut  it 
ceases  to  be  a  part  of  the  realty.  The  act 
of  cutting,  it  is  true,  appears  to  sever  the 
straw  from  the  land.  But  it  is  demanded 
by  the  condition  of  the  grain.  It  is  no 
longer  growing;  it  is  no  longer  living  blades 
which  require  the  nourishment  of  the  soil 
for  its  existence  and  development.  It  is 
clianged  in  its  nature  from  growing  blades 
of  barley  or  oats  to  grain  mature  and  ready 
for  the  reaper.  Now  the  mature  grain  is 
not  regarded  by  the  law,  like  the  growing 
blades,  as  a  part  of  the  realty,  but  as 
sprain  in  a  condition  of  separation  from  the 
soil.^' 

And  the  preceding  case  is  cited  and  fol- 
lowed in  the  similar  cases  of  Everingham  v. 
Braden  (1882)  68  Iowa,  133,  12  N.  W.  142, 
and  Richards  v.  Knight  (1889)  78  Iowa, 
69,  4  L.R.A.  453,  42  N.  W.  584.' 

And  where,  in  Caldwell  v.  Alsop  (1892) 
48  Kan.  571,  17  L.R.A.  782,  29  Pac.  1150, 
a  mortgagor  of  lands  subsequently  leased 
them,  reserving  as  rent  a  share  of  the  crop, 
the  purchaser  of  his  share  after  default 
was  held  to  be  entitled  to  it  as  against  the 
receiver  appointed  in  the  foreclosure  pro- 
ceedings, inasmuch  as  such  crop,  although 
still  standing  on  the  land,  was  .fully 
matured  at  the  date  of  foreclosure. 

A  crop  of  corn  standing  on  land  sold  at 
a  foreclosure  sale  does  not  pass  to  the  pur- 
chaser, but  remains  the  property  of  the 
mortgagor,  where  it  is  fully  matured  and 
where  its  value  has  not  been  taken  into 
account  by  the  appraisers  in  arriving  at 
the  value  of  the  premises  sold.  Foss  v. 
Marr  (1894)  40  Neb.  659,  59  N.  W.  122. 

See  also  MYERS  v.  Steele,  ante,  4,  and 
First  Nat.  Bank  v.  Beegle  (1804)  62  Kan. 
L.R.A.1917C. 


709,   39   Am.   St.   Rep.   365,   35    Pac.    814^ 
infra,  note  224. 

806  After  holding,  in  Sugden  v.  Beasley 
(1881)  9  IlL  App.  71,  that  the  tenants  of 
a  mortgagor  whose  tenancy  originated  sub- 
sequently to  the  mortgage  have  only  such 
rights,  as  against  the  purchaser  at  the 
foreclosure  sale,  as  the  mortgagor  himself 
would  have,  the  court  said:  "The  fact  that 
the  crop  was  matured  and  ready  for  har- 
vesting can  make  no  difference,  for  as  soon 
as  the  right  of  possession  in  the  purchaser 
under  the  deed  of  trust  has  accrued,  even 
mature  crops  belong  to  him.'' 

See  also  Vogt  v.  Cimningham  (1892)  50 
Mo.  App.  136,  infra,  note  210. 

»8  See  XXI.  of  the  note  in  23  L.R.A.  440. 

S07  As  between  the  mortgagee  of  a  crop 
of  wheat  planted  by  the  mortgagor  after 
the  foreclosure  of  a  mortgage  on  the  land 
upon  wliich  it  was  planted,  and  the  pur- 
chaser at  the  foreclosure  sale  of  the  land, 
the  former  is  entitled  to  wheat  growing  at 
the  time  of  the  sale.  Aldrich  v.  Bank  of 
Ohiowa  (1902)  64  Neb.  276,  57  L.R.A.  920, 
97  Am.  St.  Rep.  643,  89  N.  W.  772.  This 
is  on  the  ground  that  "annual  crops  grow- 
ing on  the  land  do  not  pass  to  the  purchaser 
on  judicial  sale,  because  in  law  they  are  re- 
garded as  personalty.'' 

While  recognizing  the  general  rule  to  be 
otherwise,  the  court  held,  in  Cassell  v. 
Ashley  (1902)  3  Neb.  (Unof.)  787,  92  N. 
£.  1035,  that  the  purchaser  at  a  judicial 
sale  of  land  is  not  entitled  to  the  crops 
growing  thereon.  The  departure  from  the 
general  rule  is  justified  on  the  ground  of  the 
statute  governing  judicial  sales,  the  court 
quoting  with  approval  the  following  from 
a  case  decided  in  Ohio,  where  the  statute 
is  similar:  '"Under  our  system  frequent 
advertisements  and  offers  for  sale,  and 
occasionally  revaluations,  are  necessary  be- 
fore a  sale  can  be  effected.  ...  It  is 
not  for  the  interest  of  any  party,  nor  for 
the  public  interest,  that  the  land  should 
thenceforth  lie  waste." 

Upon  the  question  generally  of  the  title 
to  crops  growing  upon  land  sold  at  judicial 
sale,  see  supra,  note  159  and  the  accom- 
panying text. 

«08  Supra,  XI.  b;  and  see  also  the  note 
to  Grabow  v.  McCracken,  23  L.R.A.(N.S.) 
1218,  there  referred  to. 
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the  crop  is  to  be  reserved  may  not  daim 
the  entire  crop  under  the  sale,*®* 

e.  HightB  of  fnort^por*s  lessees. 

In  a  number  of  cases  it  has  been  held 
that  a  tenant  who  holds  subsequently  to 


a  mortgage  on  the  leased  premises  stands 
in  his  landlord's  shoes,  and  is  not  enti- 
tled, as  against  one  who  purchases  the 
land  at  foreclosure  sale,  to  the  crops 
which  are  growing  thereon  at  the  time  of 
the  sale.'^^    In  one  case  the  court  has 


M»  Where  the  purchaser  at  a  sale  of  land 
under  a  deed  of  trust  admits  the  existence 
of  a  verbal  understandihg  between  him  and 
the  mortgagor  or  that  one  half  of  the  grow- 
ing crop  shall  remain  the  property  of  the 
latter,  such  purchaser  cannojb  claim  title 
to  the  entire  crop.  Hubbs  v.  Swabacker 
(1902)  61  W.  Va.  438,  41  S.  E.  164.  The 
question  in  this  case  was  not  one  of  ev- 
^ence,  the  reservation  being  admitted  by 
the  purchaser.  The  language  of  the  court 
seems  to  put  the  case  on  the  ^ound  of 
such  admission,  it  being  said:  '^o  admit 
that  he  did  not  buy  the  property,  and  prove 
the  trustee  sold  it  and  he  did  buy  it, — 
this  would  be  disproving  his  own  admission. 
The  truth  of  the  whole  matter  is,  he  did  not 
buy  the  property;  he  so  understood;  he  paid 
nothing  for  it,  and  the  property  is  not 
his  either  in  law,  good  conscience,  or 
equity." 

*10A  purchaser  of  land  at  a  foreclosure 
sale  is  entitled  to  the  matured  crops  still 
standing  thereon  as  against  the  tenant  who 
raised  them  and  whose  lease  is  subsequent 
to  the  mortgage.  Vogt  v.  Cunningham 
(1892)  50  Mo.  App.  136;  Walton  v.  Fudge 
(1895)  63  Mo.  App.  52.  The  rule,  says  the 
court  in  the  former  case,  is  "that  crops 
growing  on  mortgaged  land  are  covered  by 
the  mortgage,  and  until  they  are  severed 
the  mortgage  attaches  as  well  to  the  crops 
as  to  the  land;  and  if  the  land  be  sold  for 
condition  broken  before  severance,  the 
purchaser  is  entitled  to  the  growing  crops 
not  only  as  against  the  mortgagor,  but  as 
against  all  persons  claiming  in  any  manner 
through  or  under  him  subsequent  to  the 
recording  of  the  mortgage." 

And  the  unreported  cases  of  Missouri 
Trust  Co.  V.  Cunningham  (1899)  81  Mo. 
App.  262,  and  Missouri  Trust  Co.  v.  Wachter 
(1899)  81  Mo.  App.  263,  are  said  to  be  in 
all  material  respects  like  Walton  v.  Fudge 
(Mo.)  supra,  and  to  be  governed  thereby. 

In  holding  that  a  crop  sown  by  a  tenant 
on  mortgaged  land  before  condition  broken 
passes  at  the  foreclosure  of  the  land  upon 
which  it  stands  to  the  purchaser  thereof, 
the  court,  in  Fischer  v.  Johnson  (1892)  51 
Mo.  App.  157,  says:  "The  rule,  sometimes 
said  to  be  upheld  to  encourage  agriculture, 
that  a  tenant  of  uncertain  tenure  should 
reap  what  he  sows,  is  not  applicable  in  this 
state  to  a  mortgagor  or  a  tenant  claiming 
under  him,  as  against  the  mortgagee.  He 
who  sows  should  reap  only  provided  he  has 
not  wilfully  sown  in  the  face  of  the  supe- 
rior right  of  another.  Besides,  the  un- 
certain tenure  which  is  the  base  of  this 
right  to  reap  must  arise  from  the  fact  that 
the  particular  estate  is  defeasible  by  act  of 
the  parties  or  by  the  act  of  God,  not  those 
who  have  particular  estates  uncertain  as 
L.K.A.1917C. 


being  defeasible  by  right  paramount;  for 
in  the  -latter  case  he  who  has  the  paramount 
title  has  the  emblements." 

And  in  Reed  v.  Swan  (1896)  183  Mo.  100, 
34  S.  W.  483,  an  action  involving  the  rights 
of  a  tenant  of  land  on  which  there  was  a 
purchase  money  mortgage  given  by  the 
landlord's  vendor,  and  the  purchaser  at  tlie 
foreclosure  sale  under  such  mortgage,  it 
is  said:  "It  is  plain  that  a  lessee  of  the 
mortgagor  under  a  lease  made  subsequently 
to  the  mortgage,  with  notice  of  the  terms 
thereof,  without  the  concurrence  of  the 
mortgagee,  has  no  greater  right  to  the 
crops  growing  and  unsevered  than  the  mort- 
gagor himself  would  have  after  condition 
broken.  The  rights  of  the  tenant  can  rise 
no  higher  than  those  of  his  landlord." 

So,  in  Sugden  v.  Beasley  (1881)  9  III 
App.  71,  an  action  between  the  tenants  of 
a  mortgagor  of  land  under  a  lease  executed 
subsequently  to  the  mortgage,  and  the  pur- 
chaser thereof  at  the  foreclosure  sale,  in- 
volving the  right  to  crope  raised  by  such 
tenants,  it  is  said  with  respect  to  the  ten- 
ants: "As  tenants  of  .  .  .  the  mort- 
gagor, they  could  have  no  greater  rights  as 
against  the  purchaser  under  the  deed  of 
trust  than  their  landlord  would  have  had 
if  he  had  been  in  possession.  The  question 
therefore  is  not  one  between  landlord  and 
tenant,  but  one  respecting  the  rights  of  a 
purchaser  under  a  deed  of  trust  against 
the  maker  of  the  deed  as  to  the  ownership 
of  the  crops  on  the  ground  when  the  title 
passes.  The  deed  of  trust  created  a  lien 
upon  the  realty  as  against  the  maker  of 
the  deed  and  all  persons  claiming  under 
him  by  subsequent  grant  or  demise.  In 
such  case  the  general  rule  is  that  'the  pm- 
chaser  is  entitled  to  the  crops  growing  at 
the  time  of  the  delivery  of  the  deed  to  him, 
in  preference  to  the  mortgagor  or  anyone 
claiming  under  him,  whose  claim  originated 
subsequently   to  the  mortgage.' " 

In  Yates  v.  Smith  (1882)  11  111.  App.  459, 
an  action  between  the  purchaser  of  land 
at  a  sale  under  a  purchase  money  lien  re- 
served in  a  deed,  and  tenants  of  such  land 
with  notice  of  such  lien,  the  court,  ^tfter 
saying  that  the  vendor's  lien  "was.  in 
effect,  a  mortgage,"  holds  that  "it  is  a  well- 
settled  rule  of  law  that  crops  growing  on 
mortgaged  land  are  covered  by  the  mort- 
gage, vvhetlier  planted  before  or  after  its 
execution,  and  mi  til  they  are  severed  the 
mortgage  attaches  as  well  to  the  crops  as 
to  the  land;  and  if  the  land  be  sold  for 
condition  broken  before  severance,  the  pur- 
chaser is  entitled  to  the  growing  crops  not 
only  as  against  the  mortgagor,  but  against 
all  persons  claiming  in  any  manner  through 
or  under,  him,  subsequent  to  the  recording 
of  the  mortgage.' 
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gone  so  far  as  to  say  that  a  mortgagor  of 
lands  has  no  right  to  lease,  and  that  his 
lessee,  holding  a  tortious  title,  cannot 
claim  the  growing  crops  as  against  a  pur- 
chaser of  the  lands  upon  foreclosure.*" 
It  has  also  been  held  that  a  tenant  of 
mortgaged  lands  is  not  entitled,  as 
against  a  purchaser  thereof  at  fore- 
closure, to  the  crops  growing  thereon, 
where  he  leases  after  default ;  *^  where 
he  leases  pending  foreclosure ;  ***  and 
where  he  plants  his  crop  after  the  ren- 
dition of  the  foreclosure  decree.***  One 
who  leases  mortgaged  land  pending  fore- 


closure and  subsequently  buys  the  mort- 
gagor's equity  of  redemption  is  not 
entitled,  as  against  the  purchaser  at 
foreclosure  sale,  to  the  crops  growing  on 
the  land  at  the  time  of  such  sale.'" 

In  some  jurisdictions  courts  have 
found  in  the  existenc^e  of  the  tenancy 
grounds  for  making  an  exception  to  the 
general  rule  with  respect  to  the  passing 
of  growing  crops  to  the  purchaser  of 
lands  at  foreclosure  sale.  Courts  which 
belong  to  this  class  generally  account  for 
their  departure  from  the  general  rule 
on  the  grounds  of  the  uncertainty  of  the 


And  in  Downard  v.  Groff  (1875)  40  Iowa, 
597,  it  was  held  that  one  who  leases  from 
the  owner  of  mortgaged  lands  is  not  en- 
titled, as  against  the  purchaser  at  the 
foreclosure  sale,  to  the  crops  which  he 
raises  thereon  and  which  are  growing  at 
the  time  of  the  sale.  The  court  said:  "The 
tenant  stands  exactly  in  the  situation  of 
the  mortgagor.  As  between  the  mortgagor 
and  the  mortgagee,  the  latter,  by  the  fore- 
closure and  sale,  became  entitled  to  the 
possession  of  the  premises,  and  to  all  the 
crops  then  growing  thereon.  This  right 
of  the  purchaser  was  not,  and  could  not  be, 
defeated  by  reason  of  the  lease,  or  by  the 
fact  that  the  possession  was  in,  or  that 
the  crops  were  grown  by,  the  lessee." 

In  the  similar  case  of  Goodwin  v.  Smith 
(1892)  49  Kan.  351,  17  L.R.A.  284,  33  Am. 
St.  Rep.  373,  31  Pac.  163,  this  case  is  cited 
and  followed.  Although  in  that  case  the 
tenant  took  the  lease  after  the  foreclosure 
suit  had  been  begun,  and  planted  the  wheat 
after  judgment  had  been  rendered,  the  court 
does  not  depend  upon  those  facts  as  a  basis 
for  its  decision,  but  rests  its  case  squarely 
upon  the  rule  laid  down  in  Downard  v.  Groff 
(Iowa)  supra. 

In  Shockey  v.  Johntz  (1896)  2  Kan.  App. 
483,  43  Pac.  003,  the  lessee  of  mortgaged 
lands  executed  a  mortgage  on  his  crops  after 
the  foreclosure  of  the  mortgage  on  the 
lands.  It  was  held  that  the  lessee  had  no 
greater  rights  in  the  crop  than  the  mort- 
gagor himself,  and  that  the  mortgagee  of 
the  crops  obtained  no  better  right  than  such 
mortgagor  of  the  lands  could  give. 

It  is  held  in  Fowler  v.  Carr  (1895)  63  Mo. 
App.  486,  that  one  who  is  present  at  the 
execution  of  a  mortgage  on  land,  and  who 
subsequently  becomes  the  tenant  of  the 
mortgagor,  is  not  entitled  to  the  crops  which 
he  raises  as  tenant,  and  which  are  standing 
on  the  land  at  the  time  of  the  foreclosure 
sale  under  the  mortgage  thereon. 

An  agreement  by  the  terms  of  which  a 
son  is  to  have  all  he  can  raise  on  a  portion 
of  his  father's  farm  in  return  for  his  as- 
sistance in  the  general  farm  work  is  a  lease; 
and  the  crops  raised  by  the  son  are  no  ex- 
ception to  the  rule  that  crops  raised  on 
mortgaged  lands  by  a  tenant  of  the  mort- 
gagor pass  to  the  purchaser  at  a  sale  under 
the  foreclosure  of  the  mortgage.  Calvin  v. 
Shimer  (1888)  —  N.  J.  Eq.  — ,  15  Atl.  255. 
L.R.A,1017C. 


See  also  Sudgen  v.  Beasley,  supra,  note 
205;  Monday  v.  O'Neil  (1895)  44  Neb.  724, 
48  Am.  St.  Rep.  760,  63  N.  W.  32,  supra, 
note  103;  Jones  v.  Thomas  (1847)  8  Blackf. 
(Ind.)  428,  infra,  note  217. 

See,  generally,  on  the  matter  of  the  rights 
of  tenants  at  private  sale  of  land,  supra,  XI. 
c.  See  also,  on  the  question  of  the  rights 
of  tenants  at  judicial  sales,  other  than  fore- 
closure sales,  supra,  notes  178,  179,  and  180, 
and  the  accompanying  text. 

*ll  Upon  the  theory  that  a  mortgagor  has 
no  right  to  lease  and  that  the  lessee  of 
mortgaged  lands  holds  a  tortious  title,  it  is 
held  in  Lane  v.  King  (1832)  8  Wend.  (N.  Y.) 
584,  24  Am.  Dec.  105,  that  a  lessee  of  mort- 
gaged premises,  whose  lease  Is  subsequent 
to  the  mortgage,  is  not  entitled,  as  against 
a  purchaser  at  the  foreclosure  sale,  to  crops 
growing  on  the  land  at  the  time  of  such  sale. 

*l*The  purchaser  at  a  foreclosure  sale  is 
entitled  to  the  crop  growing  upon  the  mort- 
gaged lands  as  against  a  tenant  of  the 
mortgagor  who  takes  a  lease  of  the  land 
after  default  in  the  mortgage,  and  also 
against  the  mortgagee  of  such  tenant, 
whether  either  the  tenant  or  his  mortgagee 
is  made  a  party  to  the  foreclosure  pro- 
ceedings or  not.  Rardin  v.  Baldwin  (1900) 
9  Kan.  App.  516,  60  Pac.  1097. 

W8A  lessee  of  mortgaged  »lands  after  the 
commencement  of  an  action  of  foreclosure 
is  not  entitled  to  the  crop  planted  by  him 
and  standing  on  the  land  on  the  day  of  the 
sale,  such  crop  being  the  property  of  the 
purchaser.  Tittle  v.  Kennedy  (1905)  71 
S.  C.  1,  50  S.  E.  549,  4  Ann.  Cas.  68. 

814  A  tenant  of  mortgaged  land  who 
plants  a  crop  after  the  rendition  of  the  de- 
cree of  foreclosure  is  not  entitled,  as  against 
the  purchaser  at  the  foreclosure  sale,  to 
such  crop  when  it  matures.  Howell  v. 
Schenck  (1853)  24  N.  J.  L.  89.  The  court 
in  this  case  adheres  to  the  common-law 
theory  of  a  mortgage,  and  decides  the  case 
on  the  theory  that  the  legal  title  to  the 
land  is  conveyed  by  the  mortgage  to  the 
mortgagee. 

And  see,  in  connection  herewith,  Moreland 
V.  Strong  (1897)  115  Mich.  211,  60  Am.  St. 
Rep.  553,  73  N.  W.  140,  infra,  note  233. 

"B  Ruggles  V.  First  Nat.  Bank  (1880)  43 
Mich.  192,  5  N.  W.  257. 
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tenancy  and  the  consequent  ri^ht  of  the 
tenant  to  waygoing  crops.^^*  One  eonrt 
whieh  formerly  found  in  the  existence 
of  the  tenancy  no  reason  for  exception 
to  the  general  rule  has  accounted  for  its 
shifting  of  position  on  the  ground  of  its 
change  from  the  common  law  to  the 
modem  theory  of  mortgage.^"  It  has 
also  been  held  that  where,  by  express 
stipulation  in  the  deed  of  trust,  the  mort- 
gagor becomes  the  tenant  of  the  mort- 
gagee, his  subtenant  is  entitled  to  the 
crops  growing  at  the  time  of  the  fore- 
closure sale,  in  pursuance  of  the  rule  by 


which  subtenants  for  designated  terms 
are,  upon  the  termination  thereof  by  rea- 
son of  the  overtenants'  breach  of  condi- 
tion, held  to  be  entitled  to  growing 
crops;***  Another  reason  assigned  for 
making  an  exception  to  the  general  rule 
in  the  case  of  tenants  is  that  a  statute 
providing  that  growing  crops  shall  be  a 
part  of  the  land  to  which  they  are  at- 
tached has  reference  only  to  crops  be- 
longing to  the  owner  of  the  land,  and 
does  not  apply  to  crops  raised  by  ten- 
ants.'*^ It  has  been  held,  however,  that, 
where  a  sale  of  lands  under  a  power  in 


«l6ln  Ellison  v.  Dolbey  (1©00)  3  Penn. 
(DeL)  45,  49  Atl.  178,  an  action  by  the  ten- 
ant of  a  mortgagor  against  the  purchaser  at 
the  foreclosure  sale  of  the  land,  for  replevin 
to  recover  the  value  of  a  crop  growing  there* 
on  at  the  time  of  such  sale,  the  tenant  is 
held  to  have  the  right  to  the  waygoing  crop. 
The  court  takes  the  view  that,  under  the 
laws  and  statutes  of  this  state,  a  foreclosure 
sale  does  not  terminate  a  tenancy,  and  that 
therefore  the  tenancy  goes  on  after  the  sale 
as  before,  and  the  tenant  has  the  same  right 
to  waygoing  crops  that  he  would  have  if  the 
sale  had  not  occurred. 

In  Cassilly  v.  Rhodes  (1843)  12  Ohio,  88, 
an  action  involving  the  right,  as  between 
the  purchaser  of  premises  at  a  foreclosure 
sale  and  one  who  leased  the  lands  subee- 
quently  to  the  mortgage  thereon,  to  crops 
growing  upon  the  mortgaged  land  at  the 
time  of  sale,  it  is  said:  '^Where  lands  are 
valued  for  judicial  sale,  the  value  of  the  an- 
nual crops  is  not  included  in  the  estimate. 
Yet,  if  the  crops  passed,  the  purchaser 
would  acquire  property  which  had  not  been 
auhjected  to  appraisal,  and  thus  defeat  the 
system  of  policy  intended  for  the  debtor's 
protection.  The  debtor's  rights,  therefore, 
can  he  saved  only  by  regarding  the  annual 
crops  ae  personalty,  requiring  a  separate 
levy.  .  .  ,  It  is  not  necessary,  however, 
to  rest  the  case  upon  this  ground,  since 
other  parties  intervene:  The  lands  mort- 
gaged were  under  lease.  Between  a  mort- 
gagor and  a  mortgagee,  a  mortgagor  in 
possession  is  a  tenant  at  will;  and  if  the 
emblements  are  not  protected  in  his  hands, 
it  is  because  he  may  obtain  their  value  in 
account,  on  bill  to  redeem.  But  he  may  law- 
fully lease  subject  to  the  mortgage,  and 
when  the  mortgagee  defeats  the  estate, 
either  by  entry  or  judicial  sale,  the  annual 
crops  are  saved  for  the  tenant,  under  the 
common  rule  relating  to  emblements,  be- 
cause the  termination  of  the  lease  is  uncer- 
tain. The  elder  jurists  find  abimdant  reason 
for  the  doctrine  in  the  protection  the  law 
owes  to  agriculture." 

In  Mason  v.  Lemmon  (1896)  3  Ohio  N.  P. 
116,  4  Ohio  S.  A  C.  P.  Dec.  322,  an  action  in- 
volving the  right  to  a  crop  of  grapes  raised 
on  mortgaged  land  by  the  tenant  of  one  who 
was  purchasing  the  mortgaged  premises  up- 
on contract  from  the  mortgagor,  the  pre- 
ceding case  is  cited  and  followed,  it  being 
L.R.A.1917C. 


held  that  tlie  purchaser  at  the  foreclosure 
sale  acquired  no  title  to  the  grapes. 

See  supra,  note  179  and  accompanying 
text. 

Sl71n  Jones  v.  Thomas  (1847)  8  Blackf. 
(lad.)  428,  it  is  held  that,  as  between  the 
purchaser  at  a  foreclosure  sale  of  a  mort- 
gage on  land,  and  the  tenant  of  one  who 
purchases  under  a  levy  on  a  judgment  sub- 
sequent to  the  mortgage,  the  rents  and  prof- 
its of  the  mortgaged  land,  the  latter  holds 
the  position  of  tenant  of  the  mortgagor 
with  notice  of  the  mortgage,  and  tliat  the 
crops  raised  by  such  tenant  and  standing  on 
the  land  at  the  time  of  the  sale  pass  to  the 
purchaser.  In  overruling  this  case  in  the 
subsequent  case  of  Heavilon  v.  Farmers' 
Bank  (1881)  81  Ind.  249,  the  court  says: 
"When  Jones  v.  Thomas  (Ind.)  supra,  was 
decided,  it  was  the  established  doctrine  here, 
as  elsewhere,  that  a  mortgage  transferred 
the  title  to  the  mortgagee,  and,  after  con- 
dition broken,  if  not  before,  enabled  him  to 
maintain  ejectment,  and  this  led  inevitably 
to  the  conclusion  declared  in  that  case.  The 
rule,  now  well  established,  however,  is  that 
a  mortgage  creates  no  estate  in  the  mort- 
gagee, but  confers  on  him  only  a  lien  upon 
the  estate  of  the  mortgagor,  which  estate, 
by  force  of  the  mortgage,  can  be  transferred 
to  the  mortgagee  only  by  a  foreclosiu^  and 
a  sale  according  to  law.  When  such  fore- 
closure and  sale  can  or  will  be  accomplished 
in  any  case  cannot  be  anticipated,  and  so, 
the  term  of  the  tenancy  being  uncertain,  the 
case  comes  under  the  general  rule  ''that 
the  tenant  who  sows  a  crop  shall  reap  it  if 
the  term  of  his  tenancy  is  uncertain." 

ai»  Where,  in  Gray  v.  Worst  (1895)  129 
Me.  122,  31  S.  W.  585,  there  was  a  stipu- 
lation in  a  deed  of  trust  that  the  mortgagor 
should  become  the  tenant  of  the  mortgagee, 
it  was  held  that  a  subsequent  tenant  of  the 
mortgagor  was  entitled  to  the  crops,  which 
he  cut  and  appropriated  before  yielding  pos- 
session to  the  purchaser  at  the  foreclosure 
sale.  This  was  in  pursuance  of  the  rule  by 
which  subtenants  for  designated  terms  are, 
upon  the  termination  thereof  by  reason  of 
the  overtenants'  breach  of  condition,  allowed 
to  have  the  growing  crops. 

si^In  Porehe  v.  Bodin  (1876)  28  La.  Ann. 
761,  an  action  involving  the  right  to  matiu-c 
crops  raised  by  a  tenant  on  mortgaged 
premises,  and  standing  on  the  land  at  the 
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a  deed  of  trust  is  set  aside  and  a  time 
fixed  for  redemption^  a  tenant  who  sub- 
sequently leases  the  lands  is  not  enti- 
tled, as  against  the  purchaser  at  the 
sheriff's  sale  at  the  expiration  of  the 
period  of  redemption,  to  the  crops  grow- 
ing thereon  at  the  time  of  such  second 
sale,  notwithstanding  a  statute  which 
specifically  excepts  the  crops  of  tenants 
from  foreclosure  sales.**^ 

In  a  few  jurisdictions  it  seems  to  be 
the  rule  that  the  growing  crops  of  a  ten- 
ant do  not  pass  to  the  purchaser  at  the 
foreclosure  sale  of  the  land  where  the 
tenant  is  not  made  a  party  to  the  fore- 
closure proceedings.***    Under  this  view 


of  the  situation  it  would  seem  that  the 
tenancy  would  continue  after  such  sale, 
the  purchaser  assuming  the  mortgagor's 
place  as  landlord  and  being  entitled  to 
the  rent  as  such.***  In  r.ther  states,  how- 
ever, the  view  is  taken  that,  even  though 
the  purchaser  at  foreclosure  sale  of  the 
land  under  proceedings  to  which  the 
mortgagor's  tenant  is  not  a  party  cannot 
obtain  possession  of  the  land  and  the 
crops  except  by  some  other  action 
brought  for  that  purpose,  nevertheless 
such  purchaser's  right  to  the  crops  is  not 
affected  by  the  failure  to  make  the  ten- 
ant a  party.* 


time  of  the  foreclosure  sale,  it  is  held  that 
a  statute  making  growing  crops  a  part  of 
the  land  to  which  they  are  attached  has 
reference  only  to  crops  belonging  to  the 
owner  of  the  land,  and  does  not  apply  to 
crops  raised  by  a  tenant  on  leased  premises. 

«»  Nichols  V.  Lappin  (1904)  105  Mo.  App. 
401,  79  S.  W.  996. 

And  see  Nichols  v.  Lappin  (Mo.)  supra, 
which  involves  similar  facts  and  is  governed 
by  the  same  considerations. 

d  Where  the  lessee  of  land  sold  under 
foreclosure  is  not  made  a  party  to  the  pro- 
ceedings, it  is  held  in  CTompania  General  de 
Tabacos  v.  Ganson  (1909)  13  Philippine,  472, 
that  his  rights  in  the  crop  of  cane  growing 
thereon  cannot  be  affected  thereby. 

And  it  is  held  in  St.  John  v.  Swain  (1891) 
60  Hun,  581,  14  H.  Y.  Supp.  743,  that  where 
a  tenant  of  mortgaged  land  is  not  made  a 
party  to  the  foreclosure  proceedings,  his 
right  to  crops  growing  on  such  land  at  the 
time  of  the  sale  thereunder  is  not  affected 
thereby. 

Where  land  upon  which  a  tenant  has  a 
matured  crop  of  corn  is  seized  and  sold  un- 
der a  mortgage  given  by  the  landlord  to  se- 
cure the  purchase  price  thereof,  in  proceed- 
ings to  which  the  tenant  is  not  a  party,  the 
crop  does  not  pass  to  the  purchaser,  not- 
withstanding that  the  lease  contains  a  non- 
alienation  clause.  Porche  v.  Bodin  (La.) 
supra.  The  court  says:  **If  the  sale  under 
the  foreclosure  of  the  mortgage  containing 
the  nonalienation  clause  dissolved  the  lease, 
still  this  did  not  transfer  to  the  purchasers 
the  crop  of  corn,  which  was  fully  matured 
and  ready  to  be  gathered,  and  which  did  not 
belong  to  the  mortgage  debtor.  ...  It 
was  the  property  of  the  plaintiff  .  .  . 
and  his  title  could  not  be  devested  in  a  pro- 
ceeding to  which  he  was  not  a  party.  By 
the  sale  the  purchasers  acquired  the  proper- 
ty of  the  mortgage  debtor  and  the  lessee 
had  the  right  to  remove  his  property, 
whether  in  the  field  or  in  the  houses,  from 
the  leased  premises.'* 

In  Tittle  v.  Kennedy  (1005)  71  S.  C.  1,  50 
So.  540,  4  Ann.  Cas.  68,  supra,  note  213,  it  is 
said:  '^Tn  this  case,  the  lis  pendens  having 
been  filed  before  the  land  was  rented  or  the 
crop  planted,  the  defendant,  in  renting  it 
and  planting  his  crop,  stood  in  the  same 
L.R.A.1917C. 


relation  to  the  property  and  took  the  same 
risks  as  if  he  had  been  a  party* to  the 
action." 

And  see  Monday  v.  O'Neil  (1895)  44  Neb. 
724,  48  Am.  St.  Rep.  760,  63  N.  W.  32,  Bu- 
pra,  note  193. 

<S8  In  Wheat  v.  Brown  (1896)  3  Kan.  App. 
431,  43  Pac.  807,  where  a  tenant  of  mort- 
gaged lands  was  in  possession  before  the 
bringing  of  the  suit  to  foreclo9e  and  he  was 
not  made  a  party  thereto,  it  was  held  that 
the  decree  and  sale  thereunder  did  not  affeet 
his  rights  to  immature  crops  growing  on 
the  lands.  The  purchaser  at  the  sale,  the 
court  says,  "by  the  purchase  of  the  land  at 
sheriff's  sale,  obtained  all  the  right,  title, 
and  interest  in  and  to  the  land  that  the 
mortgagors  had,  and  was  entitled  to  the 
rents  from  the  land  from  all  immature  crops 
at  the  time  he  received  his  sheriff's  deed  for 
the  premises;  but  Brown  [tenant]  not  being 
a  party  to  the  foreclosure  proceedings,  the 
decree  did  not  terminate  his  lease." 

But  see  Skilton  v.  Harrel  (1897)  5  Kan. 
App.  763,  47  Pac.  177,  infra,  note  223,  and 
Rardin  v.  Baldwin  (1900)  9  Kan.  App.  616, 
60  Pac.  1097,  supra,  note  212. 

M3ln  Skilton  v.  Harrel  (Kan.)  supra,  an 
action  involving  a  crop  raised  by  a  tenant 
who  was  in  possessios  before  the  bringing 
of  the  suit  for  foreclosure,  and  who  was  not 
made  a  party  thereto,  it  is  held  that  the 
purchaser  at  the  foreclosure  sale  is  entitled 
to  the  growing  crops.  The -court  cites  as  its 
authority  Shockey  v.  Johntz  (1896)  2  Kan. 
App.  483,  43  Pac.  993,  and  Downard  v.  Groff 
(1875)  40  Iowa,  597,  supra,  note  210,  which 
involved  the  same  question.  In  the  former 
of  these  cases  the  court  says:  'The  right 
to  the  possession  and  the  right  to  the  grow- 
ing crops  passed  to  the  purchaser.  If  the 
tenant  had  been  a  party  to  the  foreclosure 
suit,  the  possession  and  the  crops  could  have 
been  delivered  to  him  by  proeess  under  that 
judgment;  but  since  he  was  not  made  a 
party  thereto,  he  cannot  obtain  that  remedy 
except  by  some  other  action.  The  purchas- 
er's rights,  however,  are  just  the  same  as 
they  would  have  been  if  the  tenant  had  been 
made  a  party." 

And  Downard  v.  Groff  (Iowa)  supra,  is 
cited  and  followed  in  Reily  v.  Carter  (1898) 
75  Mi38.  798,  65  Am.  St.  Rep.  621,  23  So. 
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d.  Rights  of  purchasers  of  mortgagor's 

crops* 

In  several  states  the  view  has  been 
taken  that  a  sale  of  growing  crops  by  a 
mortgagor  of  the  land  upon  which  they 
are  growing  constitutes  a  severance 
thereof  which  will  pass  title  therein  to 
the  purchaser  as  against  one  who  pur- 


chases the  land  at  foreclosure  sale  while 
the  crops  are  growing  thereon.***  In 
such  states  the  rule  is  the  same  with 
respect  to  a  purchaser  of  the  crops  at 
execution  sale  against  the  mortgagor  of 
the  land.«2» 

In  other  states  it  is  held  that  such 
sales  of  growing  crops  either  by  the 
mortgagor  of  the  land***  or  on  execu- 


435,  in  which  it  is  held  that  the  right  of  a 
purchaser  at  foreclosure  sale  to  crops  un- 
severed  from  the  mortgaged  land  at  tk€ 
time  of  confirmation  is  not  affected  by  the 
fact  that  the  mortgagor's  tenant  was  not 
made  a  party  to  the  foreclosure  proceeding. 

See  also  Rardin  v.  Baldwin  (1000)  9  Kan. 
App.  516,  60  Pac.  1097,  supra,  note  212. 

See,  in  connection  with  the  Kansas  cases, 
Wheat  V.  Brown  (1896)  3  Kan.  App.  431,  43 
Pac.  807,  snpra,  note  222. 

CM  The  sale  by  the  owner  of  mortgaged 
lands  of  crops  growing  thereon  constitutes 
a  severance  of  such  crops  from  the  land,  and 
the  purdiaser  of  them  acquires  a  good  title 
to  them  as  against  one  who  purchases  the 
land  at  a  foreclosure  sale  while  the  crops 
are  still  standing.  Willis  v.  Moore  (1883) 
59  Tex.  628,  46  Am.  Rep.  284;  Lombaixli  v. 
Shero,  (1896)  14  Tex.  Civ.  App.  594,  37  S. 
W.  613,  decision  corrected  as  to  other  points 
(1896)  14  Tex.  Civ.  App.  698,  37  S.  W.  971; 
McKinney  v.  Williams  (1898)  —  Tex.  Civ. 
App.  — ,  45  S,  W.  336. 

A  purchaser  of  a  growing  crop  of  wheat 
on  mortgaged  land  is  entitled  to  the  same  as 
against  a  mortgagee  who  is  in  possession  of 
the  land  at  the  time  when  the  wheat  is  har- 
vested, where,  conceding  the  mortgagee  to 
he  m  the  position  of  a  mortgagee  in  pos- 
session, such  possession  does  not  confer  up- 
on him  the  legal  title.  Sexton  v.  Breese 
(1892)  136  H.  y.  387,  32  N.  E.  133,  affirming 
(1890)  67  Hun,  1,  10  N.  Y.  Supp.  510. 

In  First  Nat.  Bank  v.  Beegle  (1894)  52 
Kan.  709,  39  Am.  St.  Rep.  365,  35  Pac.  814, 
an  action  involving  the  rights  of  one  who 
purchases  a  matured  crop  of  corn  after  the 
foreclosure  of  a  mortgage  on  the  land,  but 
before  sale  thereunder,  and  the  purchaser 
at  such  sale,  it  is  said:  "The  contention  of 
plaint  iiT  in  error  is  that,  as  the  corn  was 
standing  in  the  field,  unhusked,  the  title 
thereto  passed  to  the  bank  by  virtue  of  the 
foreclosure  sale.  It  has  been  clearly  set- 
tled in  this  state  that  a  conveyance  of  land, 
either  by  voluntary  deed  or  judicial  sale, 
without "  reservation,  carries  all  growing 
crops  with  the  title  to  the  land.  This  rule 
only  applies  to  crops  which  are  immature 
and  have  not  ceased  to  draw  nutriment  from 
the  soil  at  the  time  of  sale,  and  is  not  appli- 
cable to  crops  which  are  ripe  and  ready  for 
the  harvest.  This  distinction  has  been  care- 
fully recognized  in  all  the  cases  where  the 
subject  was  considered.  .  .  .  W^hen  the 
crops  mature  they  can  no  longer  be  regarded 
as  a  part  of  the  realty,  and  hence  do  not 
pass  to  the  purchaser  of  the  land.  As  the 
ripened  crop  possesses  the  character  of  per- 
sona It  v,  the  fact  that  it  rests  upon  the  land, 
1..R.A.1917C.  4 


unsevered,  is  of  little  consequence.  If  the 
severance  of  such  a  crop  was  at  all  material, 
it  had  in  legal  effect  been  severed  through 
the  sale  by  Tu thill  [mortgagor]  to  the 
plaintiff.  The  mortgage  or  sale  of  a  ripened 
crop  at  least  operates  as  a  constructive  sev- 
erance of  the  same  from  the  land." 

See,  in  connection  with  the  preceding  case, 
however,  Beckman  v.  Sikes  (1886)  35  Kan. 
120,  10  Pac.  592,  infra,  note  226,  which 
reaches  the  opposite  conclusion.  In  view  of 
that  case  it  would  seem  that  the  preceding 
case  ought  to  be  put  entirely  upon  the 
ground  of  the  maturity  of  the  crop,  and 
what  is  said  with  respect  to  the  sale  of  the 
crop  as  constituting  severance  regarded  as 
obiter. 

See  supra,  notes  182  and  183,  on  the 
general  question  of  the  rights  of  purchasers 
of  crops  as  against  purchasers  of  the  land 
upon  which  they  are  growing. 

225  In  Favorite  v.  Deardorff  (1882)  84  Ind. 
555,  it  is  held  that  the  purchaser  of  growing 
crops  at  an  execution  sale  on  a  judgment 
against  one  who  has  previously  mortgaged 
the  lands  upon  which  the  crops  are  growing 
is  entitled  to  such  crops  as  against  a  re- 
ceiver appointed  at  the  foreclosure  sale  of 
the  land.  In  denying  the  petition  for  a  re- 
hearing of  the  case,  the  court  said:  "It  is 
said  by  counsel  that  the  recording  of  the 
mortgage  is  notice,  and  that  no  purchaser 
of  crops  subsequent  to  the  mortgage  can  get 
any  greater  right  to  them  than  the  mort- 
gagor had,  and  this  is  true;  but  it  does  not 
lead  to  the  conclusion  that  a  purchaser  can- 
not acquire  title  to  them;  on  the  contrary, 
as  the  mortgagor  had  the  right  to  sell,  a 
sale  by  him  before  some  act  done  by  the 
mortgagee  abridging  that  right  would  con- 
vey a  perfect  title.  In  this  case,  the  judg- 
ment creditor,  having  levied  upon  the  crops, 
acquired  a  right  which  an  after-appointed 
receiver  could  not  devest.  He  had  not  only 
acquired  the  right  conferred  by  the  levy,  but 
also  that  of  a  purchaser  at  an  execution 
sale." 

226  A  purchaser  at  a  foreclosure  sale  of 
mortgaged  land  before  actual  physical  sev- 
erance of  crops  planted  thereon  is  entitled 
to  such  crops  as  against  a  person  to  whom 
the  mortgagor  has  previously  executed  a 
bill  of  sale.  Wootton  v.  White  (1899)  00 
Md,  64,  78  Am.  St.  Rep.  425,  44  Atl.  1026. 
The  court,  in  holding  that  such  a  sale  can- 
not be  deemed  to  constitute  a  severance  of 
the  crop,  says:  "It  is  no  more  within  the 
power  of  the  mortgagor  to  impair  the  value 
of  the  mortgagee's  security  by  cutting  out 
from  the  lien  of  the  mortgage  and  transfer- 
ring to  a  third  party,  discharged  of  that 
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tion  against  him,  ^*^  do  not  constitute  a 
severance  thereof,  and  that  the  title 
thereto  will  pass  to  the  purchaser  at  a 
foreclosure  sale  of  the  land.  One  case 
has  attempted  to  distinguish  between  ju- 
risdictions which  take  the  view  that  a 
sale  of  the  crops  growing  on  mortgaged 
land    constitutes    severance,    and    those 


which  do  not,  on  the  ground  that  in  the 
former  jurisdictions  the  equitable  theory 
of  the  mortgage  has  come  into  practice,*^ 
It  is  a  question  whether,  as  a  general 
thing,  the  courts  adopting  the  severance 
rule  have  themselves  made  that  distinc- 
tion, however,  in  one  state  where  the 
equitable  theory  of  the  mortgage  had  not 


lien,  a  growing  crop,  which  if  unaevered  will 
pass  with  the  land  at  a  forecloeure  sale, 
than  it  is  lawful  for  him  to  strip  the  mort- 
gaged property  of  its  appurtenant  ease- 
ments. ...  So  long  as  the  crop  re- 
mains physically  unsevered  it  partakes  of 
the  nature  of  the  realty  as  between  the 
mortgagor  and  mortgagee." 

And  where,  in  Watson  v.  Menteer  (1894) 
69  Mo.  App.  387,  the  administratrix  of  the 
mortgagor  of  certain  land  leased  it  and  then 
permitted  the  land  to  be  sold  under  the 
mortgage,  it  was  held  that,  as  between  the 
purchaser  of  the  land  at  the  foreclosure 
sale  and  the  purchaser  of  the  crop  growing 
thereon  from  the  tenant,  such  portion  of  the 
crop  as  was  severed  before  the  foreclosure 
sale  belonged  to  the  purchaser  of  tlie  crop, 
and  such  portion  as  remained  standing  at 
tlie  foreclosure  sale  passed  to  and  became 
the  property  of  the  purchaser  at  that  sale. 

A  purchaser  of  immature  crops  planted 
after  foreclosure  of  a  mortgage  on  the  land, 
but  prior  to  the  foreclosure  sale,  has  no 
greater  rights  than  the  mortgagor;  and  the 
purchaser  at  the  foreclosure  sale  is  entitled 
to  the  crops.  Beckman  v.  Sikes  (1886)  35 
Kan.  120,  10  Pac.  592.  The  court  says: 
"the  lien  of  the  mortgage  and  the  judgment 
.  .  .  attached  to  the  growing  crops  until 
they  were  severed,  as  well  as  to  the  land. 
The  mortgagor  planted  the  crops  knowing 
that  it  was  subject  to  the  mortgage  and  lia- 
ble to  the  devested  by  the  foreclosure  and 
sale  of  the  premises.  Anyone  who  pur- 
chased such  crops  from  him  took  them  sub- 
ject to  the  same  contingency,  as  the  recorded 
mortgage  and  the  decree  of  foreclosure  were 
notice  to  him  of  the  existence  of  the  lien. 
If  the  land  is  not  sold  until  the  crops  ripen 
and  are  severed,  the  vendee  of  the  mort- 
gagor would  ordinarily  get  a  good  title,  but 
if  the  land  was  sold  and  conveyed  while  the 
crop  was  still  growing,  and  there  was  no 
reservation  or  waiver  of  the  right  to  the 
crop  at  such  sale,  the  title  to  the  same 
would  pass  with  the  land." 

See  supra,  notes  182  and  183,  on  the  gen- 
eral quest  tion  of  the  rights  of  purchasers 
of  crops  as  against  purchasers  of  the  land 
upon  which  they  are  growing. 

8^  The  purchaser  at  a  foreclosure  sale 
under  a  mortgage  on  land  is  entitled  to  the 
crop  growing  upon  the  land  at  the  time  of 
the  sale  as  against  one  who  has  purchased 
such  crop  at  an  execution  sale  against  the 
mortgagor  held  subsequently  to  the  execu- 
tion of  the  mortgage.  Shepard  v.  Phil- 
brick  (1846)  2  Denio  (N.  Y.)  174. 

And  it  is  held  in  Kankin  v.  Kinsey  (1880) 
7  111.  App.  215,  that  the  purchaser  at  a 
foreclosure  sale  of  land  is  entitled  to  the 
L.R.A.1917C 


I  crops  growing  thereon  as  against  the  pur- 
chaser of  such  crops  at  a  constable's  sale 
on  executions  issued  against  the  mortgagor 
prior  to  such  foreclosure  sale.  The  court 
says:  ^^The  crops  growing  on  mortgaged 
land  are  covered  by  the  mortgage,  whether 
planted  before  or  after  its  execution,  until 
they  are  severed,  and  the  lien  of  the  mort- 
gagee attaches  as  well  to  the  crops  as  to 
the  land.  The  mortgagor,  until  foreclosure 
or  possession  taken  by  the  mortgagee,  is 
entitled  to  emblements,  and  when  they  are 
severed,  has  an  absolute  right  to  them  with- 
out any  liability  to  account  for  them.  But 
if  the  land  be  sold  for  condition  broken  be- 
fore severance,  the  purchaser  will  be  en- 
titled to  the  growing  crops  not  only  as 
against  the  mortgagor,  but  against  all  per- 
sons claiming  in  any  manner  through  or 
under  him  subsequent  to  the  recording  of 
the  mortgage." 

Where  a  crop  of  winter  wheat  sown  by 
the  waygoing  tenant  is,  by  virtue  of  a  local 
custom,  the  property  of  the  landlord,  it  is 
held,  in  Loose  v.  Scharff  (1897)  6  Pa.  Super. 
Ct.  153,  that  a  sale  under  fieri  facias  of  the 
landlord's  interest  in  the  growing  grain 
does  not  work  such  a  severance  as  will  pass 
the  landlord's  title  to  the  purchaser  as 
against  one  who  subsequently  purchases 
the  land  at  a  foreclosure  sale,  and  obtains 
a  deed  before  the  tenant's  leaae  expiree. 
"The  relation  of  landlord  and  tenant  ex- 
isted, and  the  possession  of  the  tenant  was 
exclusive.  The  landlord  had  not  the  actual 
or  constructive  possession  of  the  land  or  the 
crop;  nor  had  he  a  right  to  the  immediate 
possession.  He  had  no  right  to  enter  upon 
the  land  demised  to  take  the  crop  or  do 
any  other  act  inconsistent  with  the  tenant's 
right  of  possession." 

SM  A  mortgagor  in  possession  of  the  mort- 
gaged land  cannot  confer  upon  a  third  per- 
son such  a  title  in  crops  growing  on  the 
land  that  such  person  can  claim  them 
against  a  purchaser  on  a  sale  regularly 
made  under  the  power  of  sale  in  the  mort- 
gage, who  has  obtained  his  conveyance  and 
has  gone  into  possession  of  the  land  as 
purchaser  before  the  crops  have  been  reaped. 
IMoomfield  v.  Hellyer  (1895)  22  Ont.  App. 
Rep.  232.  In  this  case  certain  cases  arising 
in  the  United  States  and  arriving  at  the 
opposite  conclusion  are  distinguished  on  the 
ground  that  they  arose  in  jurisdictions  in 
which  the  equitable  theory  of  the  mortgage 
had  come  into  practice. 

And  see,  in  this  connection,  Simpson  v. 
Ferguson  (1896)  112  Cal.  180,  53  Am.  St. 
Rep.  201,  40  Pac.  104,  44  Pac.  484,  infra, 
note  231. 


ANNO.— SALE  OR  MORTGAGE  OP  FUTURE  AND  GROWING  CROPS. 


61 


come  into  practice,  it  was  held  that,  as 
between  the  mortgagee  of  the  land  and  a 
purchaser  of  the  growing  crops  at  an 
execution  sale  against  the  mortgagor 
subsequently  to  entry  for  condition 
broken,  the  former  was  entitled  to  the 


crops 


^ 


e.  Mi^hia  of  martgatfees  of  w%orig$^or*a 

crops. 

With  respect  to  the  question  whether 
a  mortgage  of  crops  growing  on  mort- 
gaged land  constitutes  a  severance  there- 
of, the  same  difference  of  opinion  is  to 
be  found  in  the  decisions  as  exists  with 
respect  to  the  question  of  the  sale  of 
crops  growing  on  mortgaged  land.^*  A 
part  of  the  courts  are  of  the  opinion  that 
such  a  mortgage  of  growing  crops  does 
constitute  a  severance  which  will  entitle 
the  mortgagee  to  the  crops  as  against  one 
who  purchases  the  land  at  foreclosure 
sale  while  they  are  still  attached  there- 
to.^* Other  courts  take  the  opposite 
view  holding  that  a  mortgage  on  the 
crops,    executed     either    before  •••    or 


after  ■•■  foreclosure  of  the  mortgage  on 
the  land,  does  not  amount  to  a  severance 
thereof  as  against  the  purchaser  of  the 
land  at  foreclosure  sale.  There  is  au- 
thority for  the  proposition  that  the  cases 
upholding  the  severance  rule  may  be  dis- 
tinguished from  those  refusing  to  apply 
it,  on  the  ground  that  the  former  arise  in 
jurisdictions  in  which  the  equitable 
theory  of  the  mortgage  has  come  into 
practice.*** 

/.  Mortgages  including  profits  as  chat- 
tel mortgages. 

In  order  to  avoid  the  effect  of  the  rule 
that  mortgagees  of  crops  growing  on 
mortgaged  lands  are  entitled  thereto  as 
against  the  purchaser  at  a  foreclosure 
sale  of  the  land,  it  has  been  urged  in  one 
state  adopting  that  view  that  where  the 
mortgages  in  the  land  include  the  ^'rents, 
issues,  and  profits''  of  the  mortgaged 
premises,  such  mortgages  are,  with  re- 
spect to  the  crops,  chattel  mortgages,  and 
therefore  superior  to  subsequent  chattel 


Hamblet  v.  Bliss   (1882)    55  Vt  535, 
supra,  note  188. 

»•  Supra  XIT.  d. 

min  White  v.  Pulley  (1886)  27  Fed. 
436,  it  was  held  that  a  mortgage  of  growing 
crops  made  by  a  mortgagor  in  possession 
was  "a  sale  of  the  crops  and  in  law  operated 
such  a  severance  that  they  did  not  pass  at 
the  subsequent  sale  under  the  mortgage  of 
the  realty." 

It  is  said  !n  Simpson  r.  Ferguson  (Cal.) 
supra,  that  while  "a  mortgage  of  the  land 
gives  a  lien  upon  everything  that  would 
pass  by  a  grant  of  the  land^  which  includes 
crops  growing  thereon,  it  is  nevertheless 
well  established  that  such  lien,  so  far  as 
the  growing  crops  are  concerned,  is  limited 
in  its  eflfect  to  the  crops  growing  tipon  and 
unsevered  from  the  land  at  the  time  of 
foreclosure.  It  does  not  vest  the  mortgagee 
with  a  right  to  the  crops  grown  interme- 
diate the  giving  of  the  mortgage  and  the 
foreclosure  thereof.  Until  the  latter  event, 
where,  as  in  this  state,  the  mortgage  creates 
no  estate  in  the  mortgagee,  but  confers 
only  a  lien  upon  the  property,  the  mort- 
gagor is  entitled  to  such  crops,  with  the 
same  absolute  right  and  dominion  over  them 
as  if  the  mortgage  did  not  exist."  In  ac- 
cordance with  these  principles  it  is  held 
that «  mortgagee  of  crops  under  an  instru- 
ment executed  subsequently  to  a  mortgage 
of  the  land  on  which  they  are  raised  is 
entitled  to  crops  growing  on  the  land  at  the 
time  of  foreclosure. 

See  also  First  Nat.  Bank  v.  Beegle  (1894) 
52  Kan.  700,  30  Am.  St.  Rep.  365,  35  Pac. 
814,  supra,  note  224;  and  Aldrich  v.  Bank 
of  Ohiowa  (1002)  64  Neb.  276.  57  L.R.A. 
920,  97  Am.  St.  Rep.  643,  89  K.  W.  772, 
supra,  note  207* 
L.RJl.l017a 


And  see  supra,  XI.  d. 

«M  Where,  in  Penryn  Fruit  Co.  v.  Sher- 
man-Worrell Fruit  Co.  (1004)  142  Cal.  643, 
110   Am.   St.   Rep.   150,   76   Pac   484,    the.  ^ 


mortgagor  of  lands  executed  a  subsequent 
chattel  mortgage  on  certain  fruit  growing 
on  such  land,  it  was  held  that  such  chattel 
mortgage  did  not  operate  as  a  severance 
of  the  crop,  but  that  the  crop,  being  still 
unsevered  at  the  time  of  foreclosure,  went 
to  the  purchaser  at  the  sale. 

See  also  Rardin  v.  Baldwin  (1900)  9  Kan. 
App.  516,  60  Pac.  1097,  supra,  note  S12. 

88SThe  execution,  subsequently  to  fore- 
closure of  a  mortgage  on  lands,  of  a  mort- 
gage on  the  crops  growing  thereon,  will 
not  amount  to  a  constructive  severance  so 
as  to  prevent  the  paaaing  of  such  crops  to 
the  purchaser  at  the  foreclosure  sale.  Jones 
V.  Adams  (1900)  37  Or.  473,  50  L.R.A.  388, 
82  Am.  St.  Rep.  766,  59  Pac.  811,  62  Pac.  16. 

Where,  in  Moreland  v.  Strong  (1897)  115 
Mich.  211,  69  Am.  St.  Rep.  553,  73  N.  W. 
140,  a  chattel  mortgage  was  given  on  grow- 
ing crops  some  three  months  after  the  entry 
of  the  decree  in  the  foreclosure  proceedings 
on  the  lands,  it  was  held  that  the  crops 
passed  to  the  purchaser  at  the  foreclosure 
sale  independently  of  any  rights  therein  of 
those  who  claimed  under  the  chattel  mort- 
gage. "The  purchaser  at  a  foreclosure  sale,** 
says  the  court,  'Hakes  the  mortgagor's  in- 
terest in  the  crop,  even  against  a  tenant 
or  assignee.** 

See  also  Shockey  v.  Johntz  (1896)  2  Kan. 
App.  483,  43  Pac.  993,  supra,  note  210. 

SM  Simpson  v.  Ferguson,  supra,  note  281. 

See  also  Bloomfield  v.  Hellyer  (1895)  22 
Ont.  App.  Rep.  232,  supra,  note  228. 
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mortgages  on  the  crops.  Ini  answer  to  |  terms  they  include  the  profits  of  the 
such  argument  it  has  been  saki  that  such  I  land,  where  they  do  not  conform  to  the 
mortgages  on  the  land  cannot  operate  as  formalities  provided  by  statute  in  the 
chattel    mortgages,    although    by    their    case  of  chattel  mortgages.*** 


W5  It  is  held  in  Simpaon  v.  Ferguson 
(Cal.)  supra,  note  23l,  that,  where  there 
are  statutes,  which  provide  that  chattel 
mortgages  may  be  executed  upon  growing 
crops,  and  which  specify  the  formalities 
necessary  to  such  mortgages,  it  is  '"quite 
manifest  from  the  provisions  of  the  Code  in 
question  that  the  legislature  intended  there- 
by to  provide  an  exclusive  mode  for  the 
mortgaging  of  growing  crops,  and  intended 
to  declare  that  for  such  purpose  this  species 
of  property  shall  be  regarded  as  chattels." 
And  although  a  mortgage  of  real  property 
executed  as  such  includes  the  "rents,  issues, 
and  profits"  of  the  mortgaged  premises,  it 
does  not  operate  as  a  chattel  mortgage  so 
as  to  have  priority  over  a  subsequently 
executed  chattel  mortgage.  In  reconciling 
this  case  with  Montgomery  v.  Merrill  (1884) 
65  Cal.  432,  4  Pac.  414,  an  action  involving 
a  mortgage  of  real  property  which  included 
the  "rents,  issues,  and  profits"  thereof,  and 
in  which  the  proceeds  of  the  sale  of  the 
crops  were  paid  to  the  mortgagee,  the  court 
says:  **In  Montgomery  v.  Merrill  no  ques- 
tion as  between  a  mortgagee  or  vendee  of 
the  crop,  and  the  mortgagee  of  the  land, 
arose.  In  the  foreclosure  proceedings  a 
Teceiver  was  appointed  who  took  possession 
of  the  mortgaged  premises  and  th«  growing 
crops  thereon.  Upon  a  sale  of  the  land  it 
brought  less  than  the  amount  of  the  mort- 
gage, and  it  was  held  that  the  mortgage 
was  a  lien  upon  the  crop  then  growing  upon 
the  premised,  and  that  the  proceeds  of  its 
sale  should  be  applied  to  the  payment  of 
the  deficiency.  There  is  nothing  in  this 
inconsistent  with  what  has  been  said  above." 

And  this  case  is  cited  and  followed  in 
the  similar  cases  of  Modesto  Bank  v.  Owens 
(1898)  121  Cal.  223,  53  Vac.  552,  and  Bank 
of  Woodland  v.  Christie  (1900)  6  Cal.  Un- 
rep.  545,  62  Pac.  400;  Scott  v.  Hotchkiss 
(1896)  115  Cal.  94,  47  Pac.  45. 


See  also  Treat  v.  Dorman  (1893)  100  CaL 
623,  35  Pac.  86,  an  action  involving  a  mort- 
gage of  lands  including  the  "rents,  issues, 
and  profits"  thereof,  and  a  subsequent 
chattel  mortgage  oo  the  crops,  which  is 
explained  as  follows  in  Simpson  v.  Fergu- 
son (CaL)  supra:  "In  Treat  v.  Dorman,  the 
mortgagee  of  the  crop  was  made  a  defend- 
ant in  an  action  to  foreclose  a  prior  mort- 
gage on  the  land.  In  its  answer  it  made  no 
claim  of  priority  over  the  mortgage  on  the 
laud,  but  prayed  in  terms  that  if  any  sur- 
plus remained  from  a  sale  of  the  crop  'after 
payment  of  any  deficiency  due  the  plaintiff' 
(the  mortgagee  of  the  lane}),  that  snch 
surplus  be  applied  in  satisfaction  of  its 
chattel  mortgage, — thus  conceding  the  pri- 
ority of  the  real  estate  mortgage.  The 
decree  gave  appellant  everything  it  asked, 
and  the  disposition  of  the  case  in  this  court 
would  seem  to  have  been  largely  iiiAuenced 
by  that  consideration,  the  court  remarking: 
'It  is  not  often  that  a  party  appeals  from 
a  judgment  granting  him  all  that  he  asks, 
and  yet  in  this  case  just  that  thing  has 
happened.'  The  party's  subsequent  claim 
on  the  appeal  to  a  priority  of  lien  on  the 
crop,  and  to  a  right  to  a  different  judgment, 
does  not  appear  to  have  received  a  very 
favorable  or  careful  consideration,  but  ap- 
parently the  case  went  off  largely  upon  the 
theory  that  appellant  had  received  all  it 
asked  in  the  court  below.  In  what  is  said 
as  to  the  respective  rights  of  the  two  mort- 
gagees, the  court  does  not  seem  to  have  had 
in  mind  the  provisions  of  the  Civil  Code 
here  invoked,  since  no  mention  is  made  of 
them;  and  while  there  are  some  expressions 
hy  the  learned  commissioner  looking  in 
favor  of  the  contention  now  advanced  by 
respondent,  we  do  not  regard  them  .  .  . 
as  binding  authority."  £.  L.  D. 
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PEOPLE  OF  THE  STATE  OF  MICHIGAN 

v. 

NELSON  MoCLINTIC,  Plff.  in  Err., 

(—  Mich.  — ,  160  N.  W.  461.) 

Perjury  —  contradictory  statements  — 
effect. 

1.  Contradictory   statements   under    oath 
will  not  alone  convict  one  of  perjury. 
For  oiher  C€i8€8y  see  Epidenc€f  XII.  I,  in  Dig. 

Note. —As  to  conviction  of  perjury  upon 
proof     that     accused     made     contradictory 
statements,    see   annotation   following   this , 
case,  post,  58. 
L.Rj\.1917C. 


Evidence  —  perjury  —  cause  of  oontra- 
dlotory  statements. 

2.  Upon  trial  of  one  for  perjury,  evidence 
is  admissible  that  statements  contradictory 
to  those  alleged  to  be  false,  which  were 
made  imder  oath  before  a  committing  magis- 
trate, were  induced  by  threats  and  duress. 
For  other  cases,  see  Evidenoe,  XL  t,  in  Dig, 

Criminal  law  —  perjury  —  Instructions. 

3.  Instructions  in  a  prosecution  for  per- 
jury in  giving  testimony  at  a  criminal 
prosecution  contrary  to  that  given  before 
a  committing  magistrate,  and  which  is 
claimed  to  have  been  given  under  duress, 
must  explicitly  inform  the  jury  to  deter- 
mine whether  or  not  such  testimony  was 
voluntary. 

For  other  cases,  see  Trial,  III,  e,  5,  in  Dig. 
1-52  X.  ^. 
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Same  ^  presumption  of  innocence. 

4.  An  instruction  on  reasonable  doubt, 
that  accused  stands  innocent  until  the  peo- 
ple have  convinced  you  of  his  guilt  beyond 
a  reasonable  doubt  is  •  not  equivalent  to 
stating  that  the  presumption  of  innocence 
stands  good  until  overcome  by  evidence 
which  convinces  the  jury  beyond  a  reason- 
able doubt  that  accused  is  guilty. 
For  other  oases,  see  Trial,  ///.  6,  in  Dig. 
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(December  21,  1916.) 

?RROR  to  the  Circuit  Court  for  Ingham 

J  County  to  review  a  judgment  convicting 
defendant  of  perjury.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  \V.  J.  Carbaugh  and  S.  B.  Roe, 
for  plaintiff  in  error: 

The  court  erred  in  refusing  to  direct  a 
verdict  of  not  guilty. 

Positive  and  direct  evidence  is  absolutely 
necessary  in  a  perjury  case,  as  circumstan- 
tial evidence  standing  alone  is  never  suffi- 
cient. 

30  Cyc.  452;  People  r.  Lambert,  5  Mich. 
349,  72  Am.  Dec.  49;  People  v.  Lane,  49 
Mich.  340,  13  N.  W.  622;  Tiffany,  Grim. 
Iaw,  847;  People  v.  Ranney,  153  Mich.  293, 
19  L.RJl.(N.S.)  443,  116  N.  W.  999;  People 
V.  Lapidus,  167  Mich.  53,  132  K.  W.  470: 
22  Am.  &  Eng.  Enc.  Law,  2d  ed.  696;  2 
Whart.  Crim.  Law,  p.  1724;  Lee  v.  State,  — 
Tex.  — ,  70  S.  W.  425,  15  Am.  Crim.  Rep. 
572 ;  Gandy  v.  State,  27  Neb.  707,  43  X.  W. 
747,  44  N.  W.  108;  Greenl.  Ev.  14th  ed. 
§  13;  Bishop,  Crim.  Law.  3d  ed.  ^  931; 
McClain,  Crim.  Law,  §  891;  United  States 
T.  Wood,  14  Pet.  430,  10  L.  ed.  527;  People 
V.  Maxwell,  118  Cal.  50,  50  Pac.  18;  Biftler 
r.  State,  S6  Tex.  Crim.  Rep.  483,  38  S.  W. 
787;  People  ex  rel.  Madigan  v.  Sturgis,  110 
App.  Div.  1,  96  N.  Y.  Supp.  1046 ;  GrisBom 
▼.  State,  88  Ark.  115,  118  S.  W.  1011;  State 
V.  Clough,  111  Iowa,  7H.  83  N.  W.  727; 
Peterson  v.  State,  74  Ala.  34;  ScAiwartz  ▼. 
Com.  27  Gratt.  1025,  21  Am.  Rep.  365,  2 
Am.  Crim.  Rep.  410 ;  People  ▼.  Smith,  3  Cat. 
App.  68»  84  Pao.  452;  United  States  ▼. 
Mayer,  Deady,  127,  Fed.  Cas.  No.  15,753. 

A  charge  of  perjury  cannot  be  predicated 
upon  the  sworn  statements  of  a  person's 
given  testimony  preliminary  to  the  makiag 
of  a  complaint  and  before  the  complaint  is 
actually  signed. 

People  v.  Titmus,  102  Mich.  318,  00  N. 
W.  693. 

In  order  for  admissions  to  be  used  at  all 
they  must  be  voluntary,  and  not  made 
imder  duress  or,induoed  by  means  of  prom- 
ises. 

People  ▼.  Wolcott,  51  Mich.  613,  17  K. 
W.  78. 

The  burden  of  proof  to  show  the  voluntary 
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character  of  the  statements  rests  upon  the 
people. 

People  v.  Stewart,  75  Mich.  21,  42  N.  W. 
662. 

In  case  of  conflict  as  to  voluntary  char- 
acter the  jury  must  be  instructed  that  they 
must  first  find  whether  or  not  the  admis- 
sions were  made  under  duress,  and  if  so 
they  must  be  disregarded. 

People  V.  Howes,  81  Mich.  396,  45  N.  W. 
961;  People  v.  Clarke,  105  Mich.  169,  62  N. 
W.  1117;  People  v.  Pihkerton,  79  Mich.  110, 
44  N.  W.  180. 

The  defense  should  be  allowed  the  widest 
latitude  in  their  efforts  to  discover  not  mere- 
ly the  matters  directly  in  issue,  but  all  col- 
lateral matters  which  have  a  tendency  to 
affect  or  qualify  the  evidence  given  in  chief. 

Detroit  &  M.  R.  Co.  v.  Van  Steinbnrg,  17 
Mich.  99;  Thompson  v.  Richards,  14  Mich. 
172:  O'Donnell  v.  Segar,  26  Mich.  367; 
Beebe  v.  Knapp,  28  Mieh.  OS;  Jacobson  v. 
Metzger,  35  Mich.  103. 

Messrs.  Grant  Fellows,  Attorney  Gen- 
eral, William  C.  Brown,  and  J,  A.  Bolce 
for  the  People. 

Stone.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  charged  with,  and  con- 
victed of,  the  crime  of  perjury,  alleged  to 
have  been  committed  on  April  7*  1916,  at 
the  city  of  Lansing,  on  the  examination  of 
one  Theodore  De  Meaux,  at  a  court  held  by 
Charles  F.  Haight«  a  justice  of  the  peace, 
the  said  De  Meaux  being  charged  before  said 
justice,  on  the  complaint  of  one  Frank 
Eurek,  with  the  offense  of  unlawfully  fur- 
nishing intoxicating  liquor  to  the  defend- 
ant herein,  on  March  24,  1916,  at  the  city 
of  Lansing,  in  violation  of  Act  No.  207, 
Pub.  Acts  of  1889,  as  amended. 

The  information  in  the  instant  case 
charges  that  Upon  such  examination  before 
said  justice  it  then  and  there  became  and 
was  a  material  question  whether  the  said  De 
Meaux  did,  on  March  24,  1916,  sell  certain 
intoxicating  liquor,  to  wit,  whisky,  to  the 
defendant  herein,  and  whether  the  defend- 
ant then  and  there  paid  to  said  De  Meaus 
any  money  for  tk9  said  whisky. 

No  question  is  raised  as  to  the  Buffioieney 
of  the  information,  nor  is  it  denied  that 
upon  such  criminal  examination  the  defend- 
ant herein,  in  sufostanoe  testified  that  he 
did  not  purchase  any  intoxioating  liquor 
from  the  said  De  Meaux  at  the  time  and 
place  stated;  nor  is  it  denied  that  he,  in 
substance,  testified  that  he  did  not  give  or 
pay  any  money  to  the  said  De  Meaux  at 
the  time  and  place  alleged.  It  is  conceded 
that  such  testimony  was  material  to  the 
issue.  The  matters  which  preceded  this 
examination  become  material. 
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It  is  the  claim  of  the  people  that,  on  the 
evening  of  March  24,  1916,  the  defendant 
was  given  two  marked  $1  bills  by  one  Carl 
Hambruck;  that  they  went  together  to  the 
pool  room  of  said  De  Meaux,  in  the  city  of 
Lansing;  that  this  defendant  went  into  the 
pool  room  of  said  De  Meaux  with  said  money 
and  soon  thereafter  came  out  with  2  pints 
of  whisky,  which  he  said  he  purchased  from 
De  Meaux  with  the  $2;  that  Police  Officer 
Eurek,  who  had  marked  the  bills  and  had 
furnished  them  to  Hambruck,  and  who  saw 
the  defendant  go  into  De  Meaux's  place  and 
come  out  again,  and  who  took  the  liquor 
from  him  afterwards,  went  the  same  even- 
ing before  Charles  F.  Haiglit,  a  justice  of 
the  peace  of  the  city,  and  made,  signed,  and 
swore  to  a  complaint  against  said  Dc 
Meaux,  charging  him  with  having  furnished 
whisky  to  the  defendant;  that  the  defend- 
ant) after  such  complaint  was  made  and  be- 
fore the  warrant  was  issued,  went  before  the 
said  justice  and  was  there  sworn  and  ex- 
amined as  to  the  matters  charged  in  the 
complaint,  and  testified  that  he  had  that 
evening  purchased  2  pints  of  whisky  from 
said  De  Meaux,  for  which  he  paid  said  De 
Meaux  $2.  A  waiTant  was  issued  upon  the 
complaint  and  examination,  and  said  De 
Meaux  was  immediately  arrested.  The  peo- 
ple claimed  that,  at  the  time  of  his  arrest, 
De  Meaux  was  seen  to  throw  these  marked 
bills  into  his  woodpile,  and  later  claimed 
the  money  was  his  and  took  it;  that  defend- 
ant stated  not  only  on  oath  before  said  jus- 
tice, but  also  to  Eurek  and  one  Merrick, 
that  he  had  purchased  2  pints  of  whisky 
from  said  De  Meaux  on  the  occasion  in 
question,  and  had  paid  him  $2  for  it.  Then, 
on  said  April  7th,  came  the  examination 
before  the  justice,  above  referred  to,  in 
which  it  is  claimed  by  the  people  that  de- 
fendant committed  perjury  in  swearing 
that  he  did  not  purchase  any  liquor  from, 
or  pay  any  money  to,  said  De  Meaux  on 
March  24,  1016.  This  is  a  case  where  it  is 
claimed  that  defendant  first  swore  before 
the  justice  that  he  had  purchased  intoxi- 
cating liquor  from  Theodore  De  Meaux, 
and  did  pay  him  $2  therefor;  and  later, 
upon  tlie  occasion  charged  as  perjury,  he 
swore  that  he  did  not  purchase  intoxicat- 
ing liquor  from  said  pai-ty,  and  did  not  pay 
him  any  money. 

It  becomes  important  to  examine  the  evi- 
dence as  to  whether  defendant  was  sworn 
and  examined  in  support  of  the  complaint 
by  the  justice  before  the  warrant  was  issued. 

Upon  the  trial  of  the  instant  case,  Charles 
F.  Haight,  the  justice,  was  sworn.  He  tes- 
tified as  follows: 

I  am  justice  of  the  peace  of  the  city  of 
I>ansing.  I  am  acquainted  with  Nelson  Mc- 
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CI  in  tic.  I  saw  Nelson  McClintic  on  tho 
24th  day  of  March,  last,  in  my  office  in  the 
city  hall  in  Lansing,  if  I  remember  correct- 
ly, around  about  10  o'clock,  perhaps  a  little 
later,  and  the  occasion  of  his  being  at  mj 
office  was,  I  had  been  called  down  there  in 
regard  to  issuing  a  warrant  for  Theodore 
De  Meaux  for  violation  of  the  local  option 
law.  Mr.  Eurek  and  Mr.  Hambruck  were 
at  my  oflfiee  at  the  time,  and  a  few  minutes 
later  Mr.  McClintic  was  there.  If  I  remem- 
ber correctly,  Mr.  Hambruck  went  out  soon 
after,  or  about  the  time  Mr.  Clintic  came  in. 
There  was  a  complaint  against  De  Meaux 
at  that  time.  Tlie  complaint  was  signed  by 
Frank  Eurek.  LTpon  that  occasion  I  swore 
Mr.  McClintic  as  to  the  matters  charged  in 
the  complaint.  ...  I  asked  Mr.  McClin- 
tic what  there  was  about  the  fact  of  the 
statement  made  by  Mr.  Eurek  that  he  had 
purchased  liquor  of  Mr.  De  Meaux  that 
night,  and  he  said  that  Hambruck  gave  him 
two  $1  bills  and  told  him  that  if  he  would 
go  to  De  Meaux's  and  purchase  2  pints  or 
1  quart  of  whisky  he  would  give  him  half 
of  it  for  doing  it.  He  stated  that  he  went 
to  De  Meaux's  place,  bought  2  1-pint  bottles 
of  whisky,  and  gave  him  the  $1  bills  that 
Hambruck  had  given  him  to  purchase  the 
liquor  with,  to  De  Meaux,  and  that  he  came 
away  with  the  2  pint  bottles  of  whisky,  that 
he  gave  1  pint  of  whisky  to  Hambruck  and 
kept  the  other  pint  himself. 

Q.  I  will  ask  you  if  that  is  the  testimony 
upon  which  you  issued  the  warrant  in  this 
case? 

A.  Yes,  sir. 

The  record  does  not  diselose  any  testi- 
mony contradicting  the  above  testimony  aa 
to  the  time  and  manner  of  the  examini^ion 
on  oath  of  the  defendant. 

Section  11,830,  Comp.  LawB,  being  § 
15,007,  How.  Anno.  Stat.  (Mich.)  2d  ed. 
provides  as  follows:  ''Whenever  complaint 
shall  be  made  to  any  such  magistrate,  that 
a  criminal  ofTense,  not  cognizable  by  a  ju»- 
tice  of  the  peace,  has  been  committed,  he 
shall  examine  on  oath  the  complainant,  and 
any  witnesses  who  may  be  produced  by  him." 

The  object  of  this  examination  is  to  de- 
termine the  existence  of  ground  for  the  war- 
rant, and  need  not  be  reduced  to  writing. 
People  V.  Bechtel,  80  Mich.  623,  45  N.  W. 
582;  and  see  notes  to  above  §  15,007)  How. 
Anno.  Stat. 

There  was  evidence  upon  the  trial  in  sup- 
port of  the  above  claim  of  the  people. 

The  defendant  testified  upon  the  trial,  in 
substance:  That  Hambruck  came  to  his 
room  where  he  was  living,  about  9  o'clock 
of  ihe  evening  of  March  24th,  and  produced 
and  offered  to  the  defendant  some  whisky. 
That  defendant  claimed  that  he  went  out 
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with  Hambruck  upon  the  street,  at  his  re- 
quest, and  that  Hambruck  said  be  needed 
some  more  whisky,  and  that  he  had  been  to 
De  Meaux's  place  and  could  not  get  it,  and 
he  asked  the  defendant  to  go  and  see  if  he 
could  not  get  some  from  De  Meaux,  and 
that  Hambruck  then  gave  him  two  $1  bills. 
That  defendant  took  the  money  and  went  to 
De  Meaux's  place.  That  he  tried  to  obtaiu 
the  whisky  from  De  Meaux  and  was  refused, 
De  Meaux  stating  that  he  did  not  sell  any 
whisky,  and  that  De  Meaux  did  not  sell 
him  two  1-pint  bottles  that  night,  nor  any 
whisky,  and  that  defendant  did  not  pay 
him  any  money  that  night  at  all.  That 
when  he  came  out  of  De  Meaux's  place  he 
met  Hambruck  and  walked  around  with  him, 
and  gave  back  to  him  the  money  which 
Hambruck  had  furnished  him.  That  Ham- 
bruck then  furnished  the  defendant  with  a 
drink  of  whisky  and  said  that  he  had  an- 
other bottle.  About  this  time  defendant 
claims  that  they  met  the  officer  Eurek,  and 
he  said,  ''I  want  both  of  you  boys."  That 
the  officer  took  him  and  Hambruck  to  the 
city  hall,  where  the  whisky  which  Ham- 
bruck had  furnished  the  defendant  was 
t^ken  from  him,  and  also  some  whisky  was 
taken  from  Hambruck;  that  the  officers  ex- 
pressed great  anxiety  to  arrest  De  Meaux. 
The  defendant  testified:  That  at  this  time 
the  chief  of  police  came  in  and  abused  him, 
swore  at  him,  called  him  a  "damned  liar," 
shook  his  fist  in  his  face,  threatening  to 
strike  him.  That  first  one  w^ould  question 
him,  then  another,  and  this  abuse  was  con- 
tinued. That  the  justice  said  to  him, 
"What  are  you  here  for?"  That  he  told 
him  because  he  could  not  get  away;  that 
they  brought  him  there.  Whereupon  the 
justice  said,  "You  might  as  well  tell  us 
all  about  it,"  and  commenced  to  laugh,  and 
defendant  told  him  he  had  nothing  to  tell, 
and  then  he  started  asking  questions,  and 
the  chief  and  Eurek  abused  him  and  called 
him  a  liar.  That  Eurek  took  him  alone 
and  said:  "You  might  as  well  come  clean 
and  tell  this.  Y''ou  can  go  home  in  fifteen 
minutes  and  be  in  bed,  because  it  is  not 
you  we  want;  it  is  the  nigger  we  have  been 
after." 

That  the  treatment  of  the  police  officers 
and  the  justice  made  him  nervous.  That 
he  was  soon  after  placed  under  arrest  for 
having  furnished  liquor  to  Hambruck,  and 
he  was  taken  to  Mason  and  confined  in  jail, 
but  was  never  tried  upon  the  charge  of 
violating  the  local  option  law.  The  de- 
fendant testified  that  he  had  been  drinking 
some  whisky  furnished  him  by  Hambruck. 
He  denied  that  he  told  them  that  he  got 
the  whisky  from  De  Meaux,  and  also  denied 
the  purchase  of  any  whisky  from  De 
L.R.A.1917C. 


Meaux;  that  they  kept  this  abusive  lan- 
guage up  for  three  quarters  of  an  hour  be- 
fore he  was  taken  to  the  justice's  office. 
He  testified  that  he  had  no  recollection  of 
going  to  De  Meaux's  and  coming  back  with 
whisky,  and  claims  that  h'e  did  not  remem- 
ber what  he  said  before  the  justice. 

At  the  close  of  the  people's  case,  there 
was  a  motion  for  a  directed  verdict  of  not 
guilty,  for  the  reasons  that  there  was  no 
proof  in  the  case  showing  that  defendant 
brought  the  liquor  from  De  Meaux,  and 
that  the  only  proof  that  defendant  swore 
falsely  upon  the  examination  was  his  own 
admission,  and  that  such  admissions  and 
statements,  being  extrajudicial,  were  not 
sufficient  to  establish  the  charge  unless  sup- 
ported by  other  substantive  proof,  of  which 
there  was  none.  The  motion  was  overruled, 
and  defendant's  counsel  excepted. 

Tliere  w^as  other  evidence  tending  to  cor- 
roborate some  portions  of  the  defendant's 
testimony. 

The  court  was  requested  to  charge  the 
jury,  among  other  things,  as  follows: 

"(1)  I  instruct  you  in  considering  the 
guilt  or  innocence  of  the  respondent,  before 
you  can  convict  you  must  find  that  the  peo- 
ple have  proved  beyond  a  reasonable  doubt 
in  your  minds,  .  .  .  that  the  matters 
sworn  to  were  false  in  fact,  and  that  this 
respondent  knew  at  the  time  he  made  these 
statements  under  oath  that  they  were  false. 
In  other  words,  gentlemen,  in  order  to  find 
this  respondent  guilty  as  alleged,  you  must 
find  as  a  matter  of  fact  that  on  the  24th 
day  of  March  last  this  respondent  did  go 
to  Theodore  De  Meaux's  place  of  business 
on  Ionia  street  in  the  city  of  Lansing,  and 
there  did  purchase  from  the  said  Theodore 
De  Meaux  two  1-haU  pints  of  whisky. 

"(2)  I  instruct  you  that  you  cannot  find 
this  respondent  guilty  of  testifying  falsely 
upon  the  testimony  of  one  witness  whose 
■testimony  is  given  to  prove  the  falsity  of 
this  statement  so  made^  for  that  would  only 
be  oath  against  oath.  It  is  necessary  that, 
in  addition  to  the  testimony  of  one  witness 
to  the  falsity  of  the  statement  alleged  to 
have  been  perjury,  strong  corroborating  cir- 
cumstances of  such  a  character  as  will 
clearly  turn  the  scale  and  overcome  the 
oath  of  the  party  charged  should  be  proven." 

"(4)  Now,  gentlemen  of  the  jury,  if  you 
find  from  the  evidence  that  the  allied 
statement  made  by  this  respondent  before 
Charles  F.  Haight^  a  justice  of  the  peace, 
at  his  office  in  the  city  of  Lansing,  in  tlie 
evening  between  the  hours  of  10  and  12 
o'clock  P.  M.,  were  made  under  duress, 
promise,  threats, .  or  fear,  or  excitement, 
even  though  they  may  have  been  made  un- 
der oath,  they  cannot  be  considered  by  you 
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as  evidence  against  this  respondent.  In  or- 
der for  these  statements  to  be  used  as  evi- 
dence against  this  respondent,  they  must 
have  been  made  voluntarily,  and  not  through 
coercion  or  tlirough  fear  or  under  excite- 
ment, and  even  then  any  statement  that  he 
may  have  made  at  that  time,  whether  under 
oath  or  not,  can  onlv  be  considered  bv  vou 
as  corroborating  evidence  of  whether  or  not 
the  testimony^'given  by  the  respondent  on 
the  7th  of  April  last,  upon  the  preliminary 
examination  before  the  said  Charles  F. 
Haight  of  Theodore  De  Meaux,  were  true 
or  false. 

"(5)  Gentlemen  of  the  jury,  the  court 
instructs  you  that  the  respondent  in  this 
case  is  presumed  under  our  law^  to  be  inno- 
cent of  the  crime  charged  until  he  has  been 
proved  guilty  beyond  any  question  of  rea- 
sonable doubt.  A  'reasonable  doubt'  is  a 
doubt  which  grows  out  of  the  testimony  in 
the  case.  It  is  not  a  mere  fictitious  or  an 
imaginary  doubt,  but  it  is  a  doubt  arising 
in  your  minds  after  you  have  carefully  con- 
sidered all  the  testimonv  in  the  case.  If 
your  mind  then  is  in  such  condition  that 
you  cannot  say  to  a  moral  certainty  that 
the  defendant  is  giiilty,  a  reasonable  doubt 
exists  in  your  minds  and  you  should  acquit 
him.  If  you  have  no  such  reasonable  doubt 
in  your  minds  under  the  testimony,  then 
you  should  convict  him.  That  is  what  is 
meant  by  a  reasonable  doubt.  If,  after 
you  have  looked  this  testimony  carefully 
over,  you  have  any  reasonable  doubt  in 
your  minds  of  this  young  man's  guilt,  you 
should  fearlessly  say  that  he  is  'not 
guilty.' " 

None  of  these  requests  was  given  by  the 
court.  The  court  did  charge  the  jury  upon 
the  subject  of  the  presumption  of  inno- 
cence in  the  following  language:  "In  this 
case,  as  in  all  criminal  cases,  the  burden 
of  proof  rests  on  the  people,  and  the  man 
comes  into  court  clothed  with  the  presump- 
tion of  innocence,  and  he  stands  innocent 
in  your  minds  until  the  people,  through  the 
prosecuting  attorney,  have  convinced  you  of 
his  guilt  beyond  a  reasonable  doubt." 

The  court  further  charged  the  jury  as 
follows : 

"Now,  a  'reasonable  doubt'  means  just 
what  it  says,  a  doubt  which  a  reasonable 
man  might  have.  It  is  not  a  captious 
doubt.  It  is  not  that  the  matter  must  be 
proved  as  a  mathematical  problem  is  proved 
beyond  all  peradventure.  It  simply  means 
that  they  must  prove  to  you  beyond  a  rea- 
sonable doubt  that  respondent  is  guilty,  be- 
fore you  can  so  find  him. 

"In  this  case,  the  charge  is  prejury,  false 
swearing.  It  might  be  termed  lying  in 
court  under  oath.  Stripped  of  all  its  tech- 
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nicalities,  the  ease  is  this:  A  certain  per- 
son in  Lansing  was  apprehended  for  a  vio- 
lation of  the  local  option  law.  That  is  a 
crime,  and  when  the  officers  have  evidence 
sufficient  they  issue  a  warrant;  that  is,  a 
justice  of  the  peace  or  the  other  properly 
organized  *  officers  would  issue  a  warrant. 
The  man  is  brought  in,  or  the  woman,  and 
the  first  thing  is  to  give  them  an  examina- 
tion. Now,  in  that  examination  Mr.  Mc- 
Clintic  was  called  as  a  witness,  and  he  was 
asked  if  he  had  bought  liquor  of  this  man 
Theodore  De  Meaux,  and  he  said,  'No.'  And 
he  was  asked  if  he  had  paid  him  any  money, 
and  he  said,  'No.'  Well  now  if  that  is 
true,  that  was  very  proper  testimony  for 
Mr.  McClintic  to  give.  But  the  people 
claim  that  as  a  matter  of  fact  he  had  act- 
ually bought  liquor  of  Theodore  De  Meaux 
and  had  paid  him  money,  and  to  substan- 
tiate their  claim  they  bring  forward  these 
people  who  claim  that  at  certain  times  and 
under  certain  circumstances  Mr.  McClintio 
admitted  that  he  had  bought  this  liquor  of 
Mr.  De  Meaux  and  had  given  him  money. 
And  then  they  bring  forward  certain  wit- 
nesses to  testifv  to  certain  circumstances 
which  might  or  might  not  convince  you  of 
the  fact. 

"Now,  gentlemen,  the  thing  for  you  to 
determine  is  this:  Did  Mr.  McClintic, 
when  he  testified  in  that  examination  that 
he  had  not  bought  liquor  of  Mr.  De  Meaux 
and  had  not  paid  him  money,  did  he  tell 
the  truth?  If  he  did,  you  must  bring  in  a 
verdict  of  not  guilty.  But  if  you  believe 
that  he  did  buy  the  liquor  of  Mr.  De  Meaux, 
or  that  he  did  pay  the  money  to  Mr.  De 
Meaux,  and  if  vou  are  convinced  of  that  be- 
yond  a  reasonable  doubt,  under  all  the  cir- 
cumstances that  have  been  given,  then  your 
verdict  should  be  guilty. 

"Something  has  been  said  about  his  tes- 
tifying before  Justice  Haight,  and  taking 
an  oath  there.  This  question  of  perjury  is 
not  a  question  of  whether  he  swore  falsely 
before  Justice  Haight  at  that  time  that  the 
warrant  was  made,  but  the  question  of  per- 
jury is:  Did  he  swear  falsely  at  the  time 
of  the  examination?" 

The  defendant  was  convicted  and  sen- 
tenced to  the  state  prison.  The  case  is  be- 
fore us  upon  writ  of  error,  and  the  assign- 
ments of  error  complain  of  certain  rulings 
of  the  court  in  the  introduction  of  evidence, 
of  the  conduct  of  the  trial,  of  the  refusal  of 
the  court  to  chatge  the  jury  as  requested,  in 
the  charge  of  the  court  as  above  indicated. 

I.  A  careful  examination  of  the  record 
does  not  disclose  any  reversible  error  in 
the  rulings  of  the  court  upon  matters  of 
evidence  during  the  trial.  We  think  the 
court  did  not  err  in  refusing  to  direct  a 
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verdict  of  not  guilty.  The  cafie  is  somewhat  ^ 
peculiar  and  unusual,  in  that  it  is  the  claim 
of  the  people  that  the  defendant  had  made 
contradictory  statements  under  oath,  and 
that  he  told  the  truth  when  examined  be- 
fore the  magistrate  before  the  istiuing  of 
the  warrant  on  March  24th,  and  that  he 
swore  falsely  and  committed  perjury  upon 
the  examination  of  De  Heaux,  held  ^pril 
7,  1916. 

In  some  of  the  early  English  cases  it 
was  held  that  a  contradictory  statement 
under  oath  of  a  defendant  justified  a  con* 
viction  for  perjury,  and  that  the  jury  might 
infer  a  corrupt  motive  from  such  contra- 
dictory statements.  One  eminent  English 
judge  said:  '"Diere  is  no  doubt  that  what 
might  be  called  a  common-sense  conclusion 
18  that  if  a  man  deliberately  and  wilfully 
on  one  occasion  swore  that  a  fact  vras  so, 
and  on  another  occasion  deliberately  swore 
that  it  was  not  so,  no  doubt  he  must  have 
been  guilty  of  perjury  on  one  or  the  other 
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occasion. 

We  think  the  better  doctrine,  as  shown 
by  the  great  weight  of  authority  in  this 
country,  is  correctly  stated  in  3  Bishop's 
New  Criminal  Procedure,  2d  ed.  §  931, 
where  that  author  says:  "Where,  on  dif- 
ferent occasions,  the  defendant  has  sworn 
both  in  affirmation  and  denial  of  the  same 
thing,  oath  nullifies  oath;  and  the  rule 
that  the  testimony  of  one  witness  will  not 
authorize  a  conviction  does  not  apply.  The 
further  doctrine  as  to  the  effect  of  his  con- 
tradictory statements,  whether  made  on 
oath  or  not,  is  that  in  neither  case  are  they 
alone  a  sufficient  foundation  for  a  oonvic- 
tion  for  perjury.  But  the  added  testimony 
of  an  independent  witness  to  the  falsity 
of  the  one  statement  is  not  required  where, 
as  often  happens,  the  truth  may  be  other- 
wise duly  evolved  from  the  combined  proven 
facts." 

In  McClain's  Criminal  Law,  §  891,  ap- 
pears the  following  statement:  **Proof 
that  accused  has  given  contradictory  teeti- 
monv  under  oath  at  a  di^rent  time  irill 
not  be  sufficient  to  establish  the  falsity  of 
the  testimony  charged  as  perjury,  for  this 
would  leave  simply  one  oath  of  the  defend- 
ant as  against  another,  and  it  w^ould  not 
appear  that  the  testimony  charged  was 
false  rather  than  the  testimony  contradic- 
tory thereof.  The  two  statements  will 
simply  neutralize  each  other;  there  must 
b«?  some  corroboration  of  the  contradictory 
testimony.  Such  corroboration,  however, 
may  be  furnished  by  evidence  aliunde  tend- 
ing to  show  the  perjury  independently  of 
the  declarations  for  testimony  of  the  ac- 
cused." 

We  think  that  it  should  be  held  that  a 
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eonvictiou  for  perjury  cannot  be  sustained 
merely  upon  the  contradictory  sworn  state- 
ments  of  the  defendant,  but  the  prosecution 
must  prove  which  of  the  two  statements  is 
false,  and  must  show  that  statement  to  be 
false  by  other  evidence  than  the  contradic- 
tory statement.  Billingsley  v.  State,  49 
Tex.  Crim.  Rep.  620,  95  S.  W.  620.  This 
case  will  be  found  reported  in  13  Ann.  Gas. 
at  page  730,  and  there  is  a  very  full  and 
complete  note  containing  reference  to  the 
authorities,  both  English  and  American. 
Many  cases  are  cited,  among  them  Schwartz 
V.  Com.  27  Gratt.  1025,  21  Am.  Rep.  365, 
2  Am.  Crim.  Rep.  410;  Rhodes  v.  Com. 
78  Va.  692. 

It  seems  to  us  that  the  trial  court  should 
have  covered  this  question  with  a  more  ex- 
plicit charge.  The  attention  of  the  jury 
should  have  been  directed  to  the  point 
whether  perjury  was  committed  by  the  de- 
fendant, if  at  all,  pn  the  7th  of  April,  when 
he  testified  upon  the  examination,  or  wheth- 
er he  had  testified  mistakenly  or  untruth* 
fully  or  falsely  on  ^^rch  24th  before  the 
magistrate.  We  have  no  doubt  that  under 
our  statute  deliberate  and  wilful  false 
swearing  before  the  magistrate  upon  a  ma-  > 
terial  omtter,  before  the  warrant  was  is- 
sued, and  after  the  complaint  had  been 
made,  would  constitute  perjury.  We  do  not 
hold  that  the  defendant  might  not  have 
been  properly  convicted  of  perjury  in  his 
testimony  of  the  7th  of  April,  if  the  jury 
should  find,  under  proper  instructions,  that 
he  had  testified  to  the  truth  before  the 
magistrate  on  the  Mth  of  March.  But  to 
reach  that  result  the  evidence  should  have 
negatived  the  probability  of  mistake  or  du- 
ress in  regard  to  the  first  statement,  and 
the  people  should  have  shown  which  of  the 
two  statements  was  false;  or  rather,  under 
this  information,  they  should  have  shown 
that  the  last  statement  was  false. 

We  think  that  under  the  testimony  of  the 
defendant  his  claim  that  his  statemehts 
made  before  the  magistrate,  and  other 
statements  in  the  presence  of  the  other  wit- 
nesses, were  not  freely  made,  or  that  they 
were  Induced  by  threats,  duress,  and  the 
exercise  of  what  is  claimed  by  the  defend- 
ant as  the  "third  degree,"  and  were  not 
true  in  fact,  should  have  been  submitted 
to  the  jury;  and  we  also  think  that  it  was 
prejudicial  error  not  to  have  given  defend- 
ant's first  and  second  requests  to  charge,  or 
the  substance  thereof. 

As  to  the  claimed  admissions  or  confes- 
sions of  the  defendant,  we  have  recently 
stated  the  rule  to  be  that,  if  the  prelimi- 
nary testimony  made  it  clear  either  that 
the  statement  claimed  to  have  been  made 
was  voluntary  or  involuntary,  it  is  the  duty 
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of  the  trial  court  to  admit  or  reject  it.  If 
the  testimony  left  the  question  in  doubt, 
it  was  the  duty  of  the  court  to  admit  it, 
and  leave  the  question  to  the  jury  under 
proper  instructions  to  determine  whether  it 
was  voluntarily  made.  People  v.  Prestidge, 
182  Mich.  80-82,  148  N.  W.  347.  We  think 
that  the  jury  should  have  been  explicitly 
instructed  upon  this  subject,  but  the  sub- 
ject was  not  alhided  to  in  the  charge. 

2.  Was  the  charge  upon  the  subject  of 
the  presumption  of  innocence  sufficient,  in 
view  of  the  refusal  to  charge  as  requested 
on  that  subject? 

We  have  held  that  it  was  not  error  to 
refuse  specific  requests,  if  the  charge  as 
given  brings  out  the  same  point  clearly  and 
definitely.  People  v.  Hoek,  169  Mich.  87, 
134  N.  W.  1031.  But  upon  this  subject 
see  the  following  cases:  People  v.  Kara- 
mol,  173  Mich.  354,  139  N.  W.  1;  People 
v.  Rogulski,  181  Mich.  481,  148  N.  W.  189 ; 
People  V.  De  Fore,  64  Mich.  693,  8  Am.  St. 
Rep.  863,  31  N.  W.  585.  In  the  last-cited 
case  it  was  said:  "It  is  the  duty  of  the 
trial  judge,  in  a  criminal  case,  to  instruct 
the  jury  in  reference  to  the  presumptions 
of  law  applicable  to  the  case  before  them, 
distinguishing  those  which  are  conclusive 
from  those  which  are  disputable.    The  pre- 


sumption of  innocence  is  present  in  every 
criminal  case;  and  he  should  instruct  the 
jury  to  that  effect,  and  that  it  stands  good 
until  overcome  by  evidence  which  convinces 
the  jury  beyond  a  reasonable  doubt  that  the 
respondent  is  guilty." 

In  our  opinion  the  language  used  by  the 
trial  court  was  not  a  correct  statement  of 
the  law.  In  view  of  the  request  to  charge, 
it  was  not  sufficient  to  say:  ''The  man 
comes  into  court  clothed  wiUi  the  presump- 
tion of  innocence,  and  he  stands  innocent 
in  your  minds  until  the  people,  through  the 
prosecuting  attorney,  have  convinced  you 
of  his  guilt  beyond  a  reasonable  doubt."  It 
was  not  the  equivalent  of  stating  that  the 
presumption  stands  good  until  overcome  by 
evidence  which  convinces  the  jury  beyond 
a  reasonable  doubt  that  the  defendant  in 
guilty. 

In  the  particulars  above  pointed  out,  we 
are  of  the  opinion  that  the  trial  court  erred 
in  its  charge  to  the  prejudice  of  the  de^ 
fendant.  The  case  was  one  requiring  more 
explicit  instructions  as  to  the  law  govern- 
ing the  crime  of  perjury,  under  the  excep- 
tional circumstances  of  the  case. 

The  judgment  of  the  court  below  is  re- 
versed, and  a  new  trial  granted. 


Annotation — Ccmviction  of  perjury  upon  proof  that  accused  made  con- 
tradictory statements. 


Generally  as  to  perjury,  see  Index 
L.R.A.  Notes,  "Perjury." 

This  annotation  is  confined  strictly  to 
the  question  whether  conviction  of  per- 
jury can  be  sustained  solely  upon  evidence 
of  contradictory  statements  made  by  ac- 
cused, and  is  not  concerned  with  Ihe  ques- 
tion whether  evidence  of  such  statements 
is  admissible  as  evidence. 

While  there  are  few  early  cases  to  the 
contrary,  some  of  which  are  probably  of 
doubtful  authority,  the  rule  is  now  well 
established  that  a  conviction  of  perjury 
cannot  be  had  upon  proof  alone  that  ac- 
cused made  contradictory  statements. 

That  such  a  conviction  cannot  be  had 

where  both  statements  were  under  oath 

has  been  held  in  United  States  v.  Mayer 

(1866)  Deady,  127,  Fed.  Cas.  No.  15,753; 

Peterson  v.   State    (1883)    74  Ala.   34; 

State  v.  Binkley   (1916)   123  Ark.  240, 

185  S.  W.  279;  Freeman  v.  State  (1882) 

19  ria.  552,  4  Am.  Crim.  Rep.  470 ;  State 

v.  Williams  (1860)  30  Mo.  364  (dictum) ; 

Whitaker  v.  State  (1896)  37  Tex.  Crim. 

Rep.  479,  36  S.  W.  253  (dictum) ;  Bill- 

in^ley  v.  State   (1906)   49  Tex.   Crim. 

Rep.  620,  95  S.  W.  520,  13  Ann.  Cas.  730 ; 

Rhodes    v.    Com.    (1884)    78   Va.    692; 
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Schwartz  v.  Com.  (1876)  27  Gratt.  (Va.) 
1025,  21  Am.  Rep.  365,  2  Am.  Crim.  R^p. 
410;  Jackson's  Case  (1823)  1  Lewin,  C. 
C.  (Bug.)  270;  Reg.  v.  Wheatland  (1838) 
8  Car.  &  P.  (Eng.)  238;  Reg.  v.  Hughes 
(1844)  1  Car.  &  K.  (Eng.)  519.  And  see 
also  People  v.  McClintic,  ante,  52. 

It  may  be  stated  that  in  practically  all 
of  the  above  cases  there  was  a  particular 
assignment  of  perjury  to  one  of  the 
statements. 

In  Reg.  V.  Harris  (1882)  5  Barn.  & 
Aid.  926, 106  Eng.  Reprint,  1430, 1  Dowl. 
&  R.  578,  it  was  held  that  the  perjury 
must  be  particularly  assigned  to  one  of 
the  statements,  and  that  an  indictment  is 
bad  which  charged  the  jury  in  an  alter- 
native way. 

A  different  question  would  be  pre- 
sented were  it  permissible  to  charge  per- 
jury in  the  alternative  without  being 
required  to  elect  as  between  the  two 
contradictory  statements.  The  question 
however,  upon  this  hypothesis  does  not 
seem  to  have  arisen  in  any  reported  case, 
probably  because  the  premise  is  unten- 
able. 

It  was  stated  in  1  Russell  on  Crimes, 
6th  ed.  p.  373,  note,  as  a  reason  for  such 
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rule,  that  ^the  prosecutor  may  charg^e  the 
per jary  either  on  the  one  statement  or  on 
the  other,  and  whichever  he  selects  it  is 
clear  that  the  defendant  could  not  avail 
himself  of  his  plea  of  autrefois  acquit  or 
convict  in  case  he  were  subsequently  in- 
dicted for  the  other,  and  therefore  he 
might  be  twice  put  in  jeopardy  and  per- 
haps twice  convicted  for  the  same  of- 
fense. .  .  .  Again,  such  evidence 
leaves  it  wholly  uncertain  which  of  the 
two  statements  is  true;  now  it  is  a  clear 
rule  of  criminal  law  that,  if  the  evidence 
on  the  part  of  the  prosecution  leaves  it 
wholly  uncertain  whether  the  crime 
charged  has  been  committed  or  not,  the 
defendant  must  be  acquitted.  .  . '  .  It 
is  conceived,  also,  that  an  indictment 
charging  each  of  the  statements  to  be 
false  in  separate  counts  could  not  suc- 
ceed. The  charges  being  directly  con- 
tradictory the  one  to  the  other,  it  may 
be  doubted  whether  the  grand  jury  would 
be  warranted  in  finding  such  an  indict- 
ment ;  or,  if  found,  whether  it  would  not 
be  bad  on  the  face  of  it;  and  as  the  de- 
fendant could  only  make  a  defense  to 
one  aharge  by  proving  himself  guilty  of 
the  other,  the  judge  would  probably  in- 
sist upon  the  prosecutor  electing  on 
which  charge  he  would  proceed.  But, 
supposing  these  difficulties  to  be  sur- 
mounted, it  is  not  easy  to  see  how  it 
would  be  possible  for  the  jury  to  find  a 
verdict  without  any  evidence  to  show 
which  statement  was  false.  If  they 
found  a  general  verdict  they  would  at 
one  and  the  same  time  find  each  of  the 
statements  to  be  both  true  and  false 
unless,  indeed,  they  were  satisfied  that 
the  defendant  had  upon  both  occasions 
wilfully  sworn  to  matters  about  which 
he  had  no    knowledge  at  all" 

A  fortiori,  one  cannot  be  convicted 
upon  proof  of  a  contradictory  statement 
made  by  him,  not  under  oath.  State  v. 
Hunter  (1904)  181  Mo.  316,  80  S.  W. 
966;  State  v.  Buckley  (1889)  18  Or.  228, 
22  Pac.  838;  Brooks  v.  State  (1891)  29 
Tex.  App.  582,  16  S.  W.  642;  Agar  v. 
State  (1891)  29  Tex  App.  605,  16  S.  W. 
761;  Waters  v.  State  (1891)  30  Tex. 
App.  284,  17  S.  W.  411;  Miles  v.  State 
(1914)  73  Tex.  Crim.  Rep.  493, 165  S.  W. 
567;  Reg.  v.  Hook  (1868)  Dears.  &  B. 
(EngO  606,  8  Cox,  C.  C.  5,  27  L.  J.  Mag. 
Gas.  N.  S.  222,  4  Jur.  N.  S.  1026,  6  Week, 
Rep.  518. 

Because  of  the  solemnity  of  an  oath, 
the  court  in  State  v.  Buckley  (1889)  18 
Or.  228,  22  Pac.  838,  said,  the  credit  is 
given  to  the  statement  made  under  oath 
rather  than  to  the  one  under  oath. 

In  conflict,  or  apparent  conflict,  with 
L.R.A.1917C. 


I  the  above  authorities  are  Rex  v.  Eoiill 
(1822)  6  Barn.  &  Aid.  929,  note,  106  fing. 
I  Reprint,  1431,  note;  Anonymous  (1764) 
6  Barn.  &  Aid.  939,  note,  106  Sag.  Re- 
print, 1435,  note.  Also  Rex  v.  Thorogood 
(1723)  8  Mod.  179,  88  Bug.  Re{»rint,  131, 
where  the  defendant  had  made  an  affi- 
davit the  truth  of  which  was  contro- 
verted, and  he  was  summoned  to  appear 
in  court,  where  he  confessed  that  the 
affidavit  was  false,  whereupon  the  con- 
fession was  recorded  and  defendant  or- 
dered to  be  punished  for  perjury.  And 
see  also  Rex  v.  Dane  (1774)  6  Bam.  & 
Aid.  926,  note,  106  Bag.  R^rint,  1429, 
note. 

Rex  V.  Eoiill,  and  Anonymous  (Sm.) 
supra,  are  possible  of  doubtful  authority, 
however,  as  it  was  pointed  out  in  Russell 
on  Crimes,  6th  ed.  373,  note,  that  from 
statements,  in  the  meager  reports  of 
these  cases  it  is  probable  that  there  were 
other  corroborating  circumstances,  and 
in  any  event,  even  if  these  cases  go  to  the 
extent  which  is  claimed  for  them  they 
are  overruled  by  the  later  English  deci- 
sions. 

The  only  American  case  holding  con- 
trary to  the  general  rule  is  People  v. 
Burden  (1850)  9  Barb.  (N.  Y.)  467, 
where  one  who  had  testified  to  one  state 
of  facts  before  a  grand  jury  and  later, 
at  the  trial  of  an  indictment  found,  had 
testified  to  an  entirely  different  state  of 
facts,  at  same  time  declaring  his  former 
testimony  to  have  been  false,  was  held 
to  have  been  properly  convicted  of  per- 
jury ;  the  perjury  assigned  being  the  tes* 
timony  before  the  grand  jury,  and  the 
only  evidence  to  sustain  the  charge  being 
his  testimony  at  the  trial.  This  ease, 
however,  relied  for  its  decision  upon  Rex 
V.  Knill  and  Anonymous  (£ng.)  supra, 
and  also  laid  particular  stress  upon  the 
fact  that  accused  especially  declared  in 
court  that  the  first  statement  he  had 
made  was  absolutely  false.  In  criticizing 
the  Burden  Case,  the  court  in  Schwartz 
V.  Com.  (1876)  27  Gratt.  (Va.)  1025,  21 
Am.  Rep.  365,  2  Am.  Crim.  Rep.  410  aft- 
er  referring  to  the  fact  that  the  judge 
relied  upon  the  two  English  cases  men- 
tioned, without  adverting  to  the  fact 
that  there  were  corroborating  circum- 
stances in  each  one  of  them,  said :  ''The 
distinction  he  seeks  to  establish  is  not 
recognized  by  any  adjudicated  case  or  by 
any  writer  on  criminal  law.  This 
proposition  is  that  the  first  oath  of 
the  prisoner  must  be  held  to  be  false  be- 
cause in  the  second  he  admitted  it  to  be 
so.  In  other  words,  when  the  prisoner 
has  made  two  contradictory  statements 
under  oath,  and  in  the  second  he  has  ac^ 
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knowledg^ed  the  intentional  falsity  of  the 
first,  that  acknowledgment  is  sufficient 
to  establish  the  perjury  of  the  first  with- 
out further  evidence.  And  it  is  asked 
why  may  not  the  prisoner  be  convicted 
of  perjury  upon  his  mere  confession,  as 
in  other  cases.  It  is  not  denied  that  a 
full  judicial  confession  is  perhaps  suf- 
ficient to  found  a  conviction  upon  in  any 
case.  It  is  substantially  the  same  as  a 
plea  of  guilty  to  the  indictment.  But  it 
is  denied  that  a  mere  admission  not  ju- 
dicial of  having  sworn  falsely  dispenses 
with  all  further  proof  of  the  fact.  As 
before  stated,  when  there  are  two  con- 
flicting statements  under  oath,  the  pris- 
oner  cannot  be  convicted  upon  either,  for 
the  reason,  say  the  judges,  it  is  not  pos- 
sible to  tell  which  is  the  true  and  which 
is  the  false.  In  such  a  case  it  is  agreed 
on  all  hands  that  strong  confirmatory 
evidence  is  essential.  It  is  greatly  in- 
sisted that  this  confirmatory  evidence  is 
wholly  supplied  by  the  prisoner's  ac- 
knowledgment of  the  falsity  of  the  first 
statement.  Why  may  not  the  acknowl- 
edgment itself  be  false  f  If  the  second 
oath  deliberately  taken  is  insufficient  to 
overcome  the  first,  why  should  a  mere 
admission  have  that  effect  ^Vhen  a 
witness  deliberately  asserts  a  fact  to 
be  true  as  within  his  knowledge,  and 
within  a  few  minutes  thereafter  de- 
liberately and  intentionally  asserts  the 
very  reverse  as  within  his  knowledge,  all 
ground  of  innocent  mistake  being  ex- 
cluded, he  thereby  indirectly  but  un- 
equivocally affirms  the  falsity  of  the 
first.  Do  we  discredit  the  first  any  soon- 
er or  believe  the  second  the  more  readily 
because  the  witness  tells  us  that  one  was 
intentionally  false  and  the  cfther  true? 
We  believe  neither  of  them.  We  place 
no  confidence  in  either  statement  from  an 
absolute  inability  to  determine  which  is 
true  or  whether  either  is  true.  If  the 
witness  is  afterwards  put  on  his  trial  for 
perjury  our  difficulties  are  in  nowise  re- 
moved. We  are  still  in  doubt  which  is 
the  true  and  which  is  the  false.  It  is 
very  true  that  a  witness  making  two 
palpably     conflicting     statements     may 


f  sometimes  by  his  demeanor  satisfy  the 
I  hearer  that  one  is  to  be  credited  rather 
;  than  the  other.  But  when  those  state- 
ments are  repeated  to  a  third  person  it  is 
very  difficult,  if  not  impossible^  to  detect 
the  false  without  some  -aid  from  sur- 
rounding circumstances.  And  no  mere 
asservation  of  the  witness  will  assist  the 
mind  in  arriving  at  a  just  and  accurate 
conclusion.  If  the  witness  is  to  be  con- 
victed of  perjury  upon  his  bare  declara- 
tion that  the  first  statement  is  false,  it 
is  not  because  we  believe  his  declara- 
tion is  necessarily  true,  but  upon  some 
idea  that  it  is  in  the  nature  of  a  confes- 
sion and  therefore  to  be  believed.  A  de- 
liberate confession  of  guilt  is  generally 
credited  because  it  is  presumed  to  flow 
from  the  highest  sense  of  guilt.  It  must 
be  remembered,  however,  that  there  are 
two  statements  upon  oath,  and,  if  the 
prisoner  is  to  be  concluded  from  denying 
one  to  be  true,  the  same  reason  would 
conclude  him  from  denying  the  other, 
and  the  prosecutor  might  select  either  as 
the  ground  of  his  proceeding.  In  this 
very  case  the  commonwealth  might  have 
elected  to  proceed  upon  the  second  state- 
ment made  by  the  prisoner.  In  that 
event  all  will  concede  he  must  have  pro- 
duced other  testimony  in  addition  to  the 
contradictory  statement  first  made.  Is 
it  possible  that  the  principle  is  so  re- 
versed and  is  of  so  little  value  that  the 
prisoner  may  be  convicted  of  perjury 
upon  the  first  merely  because  upon  a 
second  examination  he  admitted  the  first 
did  not  contain  the  truth?  If  this  be  so, 
the  rule  laid  down  that  in  case  of  two 
conflicting  statements  there  can  be  no 
conviction  unless  there  is  corroborative 
evidence,  is  not  of  the  slightest  value. 
When  we  speak  of  corroborative  evi- 
dence we  do  not  mean  such  as  emanates 
from  the  mouth  of  the  prisoner  himself, 
but  evidence  aliunde, — evidence  which 
tends  to  show  the  perjury  independently 
of  his  own  declarations.  The  whole  law 
in  reference  to  perjury  is  based  upon 
the  idea  that  when  there  is  witness 
against  witness,  oath  against  oath,  there 
must  be  other  evidence  to  satisfy  the 
mind."  J.  H.  B. 
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STATE  OF  IVnSSOURI 

V. 

MINOR  KEET,  Appt. 
(—  Mo.  — ,  190  S.  W.  573.) 

Weapons  —  constitutional  right  to  bear. 

1.  The  provision  of  the  Federal  Conatitu- 
L.RA..1917C. 


tion  preserving  the  right  to  bear  arms  does 
not  apply  to  state  legislation. 
For  other  cases^  see  Constitutional  LaWf  L. 
(I,  5,  6,  in  Dig.  1-5^  N.  8. 

Same  —  practice  —  definition. 

2.  A  provision  in  a  constitutional  preser- 

^^'^'^'        "  * ^■'  '  ■  ■■  '■'  ■■■■■■  II  PW  ^^  Ml  1^ 

Note.  —  For  constitutional  right  to  bear 
arms,  see  annotation  following  this  ca^^e, 
post,  63. 
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vation  of  the  right  to  bear  arms,  that  it  is 
not  intended  to  justify  the  practice  of  wear- 
ing concealed  wvapone,  does  not  rofer  to 
the  practice  of  an  individual  bo  as  to  per- 
mit him  to  wear  such  weapons  on  occasions 
when  deemed  necessary. 
For  other  cases,  see  Carrying  Weapons,  in 
Dig.  1-52  N.  S. 

(December  6,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Court  for  Greene  Coun- 
ty convicting  him  of  oarrying  ooncealed 
weapons.    Affirmed* 

Statement  by  Boj,  C: 

The  defendant  was  convicted  of  carrying 
a  concealed  weapon,  a  revolver,  and  his 
punishment  was  assessed  at  a  fine  of  $175. 
fie  has  appealed. 

On  the  trial  the  defendant  offered  evi- 
dence tending  to  show  that  he  had  just  be- 
fore his  arrest  been  assaulted  by  one  Tyn- 
dal,  who  fired  several  shots  at  him,  and 
that  he,  the  defendant,  was  carrying  the 
pistol  under  well-grounded  fears  for  his 
personal  safety.  The  court  excluded  suoh 
evidence.  The  propriety  of  that  ruling  is 
the  only  question  involved  in  this  appeal, 
which  comes  to  this  court  because  of  the 
fact  that  it  involves  the  construction  of 
both  the  Federal  and  state  Constitutions. 

Mr.  James  B.  Delaney  for  appellant. 

Messrs.  John  T.  Barker,  Attorney  Gen- 
eral, and  6.  P.  Howell,  Assistant  Attor- 
ney Greneral,  and  James  V.  BUiings,  for 

the  State. 

Roy,  C,  filed  the  following  opinion: 

I.  Our  statute  against  carrying  concealed 
weapons  is  not  in  conflict  with  the  second 
article  of  the  Amendments  to  the  Constitu- 
tion of  the  United  States,  as  that  Amend- 
ment has  no  reference  to  state  legislation, 
but  is  a  limitation  upon  the  powers  of  the 
national  government  only.  State  v.  Shelby, 
90  Mo.  302,  2  8.  W.  468;  Presser  v.  Illinois, 
116  U.  8.  252,  29  L.  ed.  615,  6  Sup.  Ct.  Rep. 
580. 

II.  Neither  is  that  statute  in  conflict 
with  the  Bill  of  Rights  in  oUr  state  Con- 
stitution, which  provides  "that  the  right  of 
no  citizen  to  keep  and  bear  arms  in  defense 
of  his  home,  person  and  property,  or  in 
aid  of  the  civil  power,  when  thereto  legally 
summoned,  shall  be  called  in  question;  but 
nothing  herein  contained  is  intended  to  jus- 
tify the  practice  of  wearing  concealed  weap- 
ons."   Const,  art.  2,  §  17. 

Counsel  for  appellant  contends  that  the 
word  "practice,"  as  there  used,  has  ref- 
erence to  the  man  who  individually  makes 
a  practice  of  wearing  concealed  weapons, 
L.R^.1917C. 


as  distinguished  from  him  who  temporarily 
wears  them  for  self-defense.  We  think 
otherwise.  The  word  "practice,"  as  there 
used,  has  reference  to  an  existing  practice 
or  custom,  more  or  less  general  among 
citizens,  of  wearing  such  weapons  con- 
cealed; and  the  intention  is  that  the  legis- 
lature shall  have  the  power  to  destroy  such 
practice  or  custom  by  prohibiting  the  w-ear- 
ing  of  concealed  weapons  by  any  individual, 
even  the  wearing  of  them  temporarily  and 
for  self-defense.  For  it  is  only  by  punish- 
ing the  individuals  severally  that  the  prac- 
tice or  custom  can  be  destroyed.  That 
word  ''practice"  will  be  found  in  some  of 
the  cases  hereinafter  cited,  and  in  no  case 
is  it  used  in  the  sense  contended  for  by  the 
appellant.  Appellant's  brief  says:  "The 
word  'practice'  as  used  therein  is  signifi- 
cant. It  would  be  doing  outrage  to  every 
natural  impulse  and  to  the  universal  senti- 
ment of  mankind  to  say  that  a  man  may 
not  bear  arms  in  such  manner,  and  of  suoh 
character,  and  at  such  time  and  plaoe,  as 
he  may  deem  necessary  for  self-preserva- 
tion, leaving  always  to  the  law  of  the  land 
and  to  his  peers  the  question  of  his  good 
faith  and  the  necessity  or  reasonableness  of 
his  conduct." 

A  claim  so  baldly  made  should  be  square- 
ly met.  We  have  been  able  to  find  but  two 
cases  in  the  Union  holding  a  law  unconsti- 
tutional because  it  prohibited  the  carrying 
of  concealed  weapons.  In  State  v.  Rosen- 
thal, 75  Vt.  295,  55  Atl.  610,  a  city  ordi- 
nance against  carrying  concealed  weapons 
was  held  contrary  to  the  Constitution  of 
that  state,  which  provided.  "That  the  peo- 
ple have  a  right  to  bear  arms  for  the  de- 
fense of  themselves  and  the  state." 

There  is  nothing  said  in  that  Constitu- 
tion about  "the  practice  of  wearing  con- 
cealed weapons."  Not  a  single  authority  is 
there  cited  to  support  the  ruling. 

The  other  case  is  Bliss  v.  Com.  2  Litt. 
(Ky.)  90,  13  Am.  Dec.  251,  decided  in 
1822.  It  held  a  statute  against  carrying 
certain  weapons  concealed  to  be  contrary  to 
the  Constitution,  which  provided:  "That 
the  right  of  the  citizen  to  bear  arms  in  de- 
fense of  themselves  and  the  state  shall  not 
be  questioned." 

The  statute  made  no  exception  where  the 
weapon  was  carried  in  self-defense,  and  self- 
defense  was  not  a  ground  of  defense  in  the 
case;  yet  the  court  held  that  the  statute 
was  unconstitutional,  saying:  "For,  in 
principle,  there  is  no  differenes  between  a 
law  prohibiting  the  wearing  concealed  arms 
and  a  law  forbidding  the  wearing  sueh  as 
are  exposed;  and  if  the  former  be  uncon- 
stitutional, the  latter  must  be  so  likewise." 

That  case  has  never  been  cited  with  ap* 
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proval,  but  has  often  been  disapproved.  We 
have  noticed  that  Bishop,  Statutory  Grimes 
§  703,  note,  cites  as  in  harmony  with  the 
Bliss  Case,  Ely  v.  Thompson,  3  A.  K.  Marsh. 
70;  Jennings  v.  State,  5  Tex.  App.  298  j 
Leatherwood  v.  State,  6  Tex.  App.  244; 
and  Wilson  v.  State,  33  Ark.  557,  34  Am. 
Rep.  52,  On  examination  we  find  tliat  Ely 
v.  Thompson  involved  the  validity  of  a  stat- 
ute which  provided  for  the  infliction  of 
cruel  and  unusual  punishments,  but  did  not 
involve  the  carrying  of  concealed  weapons. 
Tlie  two  Texas  cases  cited  upheld  the  power 
of  the  legislature  to  regulate  the  wearing 
of  arms,  but  merely  held  invalid  the  pro> 
vision  of  the  statute  for  the  forfeiture  of 
the  weapon.  In  the  Arkansas  case  there 
cited  the  statute  was  against  the  carrying 
of  certain  weapons,  whether  concealed  or 
not.  The  court  cited  with  apparent  approv- 
al Fife  V.  State,  31  Ark.  455,  25  Am.  Rep. 
556,  in  which  the  power  of  the  legislature 
to  prohibit  the  wearing  of  concealed  weap- 
ons is  recognized.  We  note  also  that  State 
V.  Wilforth,  74  Mo.  528,  .41  Am.  Rep.  330, 
says  that  the  doctrine  of  the  Bliss  Case 
prevails  in  Tennessee.  No  case  from  that 
state  is  there  cited.  We  can  find  none. 
Aymette  v.  State,  2  Humph.  154,  and  An- 
drews v.  State,  3  Heisk.  165,  8  Am.  Rep. 
8,  uphold  the  right  of  the  legislature  to 
prohibit  the  wearing  of  concealed  weapons, 
and  disapprove  the  Bliss  Case. 

Section  1,  subdiv.  7,  of  the  present  Ken- 
tucky Bill  of  Rights,  preserves  to  the  peo- 
ple "the  right  to  bear  arms  in  defense  of 
themselves  and  of  the  state,  subject  to  the 
power  of  the  general  assembly  to  enact 
laws  to  prevent  persons  from  carrying  con- 
cealed weapons."  The  statute  of  that  state 
passed  in  1854  against  carrying  concealed 
weapons  made  an  exception  Avhere  it  was 
done  in  self-defense.  That  exception  has 
been  dropped  from  the  present  statute  of 
that  state.  See  Rev.  Stat.  (Ky.)  1909,  §§ 
3391  to  3396,  inclusive. 

Hopkins  v.  Com.  3  Bush.  480,  decided 
while  the  exception  above  mentioned  was 
in  the  statute,  said:  *'A  statute  so  benefi- 
cent and  so  often  and  so  easily  evaded 
should  be  vigilantly  upheld,  and  stringent- 
ly enforced  by  the  judiciary  for  repressing 
a  dishonorable  and  mischievous  practice, 
which,  licensed  or  unlicensed,  leads,  almost 
daily,  to  causeless  homicides  and  disturb- 
ances which  would  otherwise  never  be  per- 
petrated; and  to  that  end  the  accused 
should  always  be  required  to  prove  that  he 
carried  a  concealed  weapon  oply  for  the 
purpose  of  defendiiig  himself  or  family  or 
property  against  an  impending  attack,  rea- 
sonably apprehended,  and  which,  if  attempt- 
L.R.A.1917C. 


ed,    would   justify   the  use  of   some  such 
means  of  defense.*' 

State  V.  Reid,  1  Ala.  612,  35  Am.  Dec. 
44,  was  decided  in  1840.  The  Constitution 
of  that  state  then  provided:  "Every  citi- 
zen has  a  right  to  bear  arms  in  defense  of 
himself  and  the  state." 

The  statute  prohibited  the  carrying  of 
certain  named  weapons  eoneealed,  without 
any  exception  in  favor  of  a  person  acting 
in  self-defense.  The  evidence  showed  that 
the  defendant  had  been  attacked  by  a  dan- 
gerous and  desperate  character,  who  threat- 
ened his  person  and  came  to  his  office  sev- 
eral times  to  look  for  him.  The  court 
refused  an  instruction  to  the  effect  that 
defendant  had  a  right  to  carry  the  weapon 
conc^led  for  self-defense,  but  instructed 
that  the  defendant  had  no  such  right.  The 
judgment  was  affirmed.  The  Bliss  Case  was 
expressly  disapproved,  the  court  saying: 
"The  question  recurs:  Does  the  act,  *To 
suppress  the  evil  practice  of  carrying  weap- 
ons secretly,'  trench  upon  the  eonstitutional 
rights  of  the  citizen?  We  think  not.  The 
Constitution,  in  declaring  that,  'every  citi- 
zen has  the  right  to  bear  arms  in  defense 
of  himself  and  the  state,'  has  neither  ex- 
pressly nor  by  implication  denied  to  the 
legislature  the  right  to  enact  laws  in  regard 
to  the  manner  in  which  arms  shall  be 
borne.  The  right  guaranteed  to  the  citi- 
zen is  not  to  bear  arms  upon  all  occasions 
and  in  all  places,  but  merely  *in  defense 
for  himself  and  the  state.'  The  terms  in 
which  this  provision  is  phrased  seem  to  us 
necessarily  to  leave  with  the  legislature 
the  authority  to  adopt  such  regulations  of 
police  as  may  be  dictated  by  the  safety  of 
the  people  and  the  advancement  of  public 
morals." 

This  court,  in  State  v.  Wilforth,  74  Mo. 
528,  41  Am.  Rep.  330»  made  its  clioice  be- 
tween the  Bliss  and  the  B^id.  Cases,  giving 
the  preference  to  the  latter,  so  far  as  the 
questions  as  there  presented  were  involved. 
In  that  case  this  court  said  that  the  stat- 
ute was  "directed  against  the  practice  of 
carrying  concealed  weapons  or  firearms,  and 
the  pernicious  consequences  Rowing  from 
such  a  practice." 

The  word  "practice"  is  there  considered 
as  having  the  same  meaning  that  we  are 
giving  it,  and  not  the  one  contended  for  by 
appellant. 

It  was  said  in  Re  Brickey,  8  Idaho,  597, 
101  Am.  St.  Rep.  215,  70  Pac.  609,  1  Ann. 
Cas.  65;  33  Am.  Crim.  Rep.  217;  "A  sUt- 
ute  prohibiting  the  carrying  of  concealed 
deadly  weapons  would  be  a  proper  exercise 
of  the  police  power  of  the  state.  But  the 
statute  in  question  does  not  prohibit  tlie 
carrying  of  weapons  concealed,  which  is  of 
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itself  a  pernicious  practice,  but  prohibits 
the  carrying  of  them  in  any  manner  in 
cities,  towns,  and  villages.  We  are  com- 
pelled to  hold  this  statute  void." 

And  in  State  ▼.  Buzzard,  4  Ark.  18,  the 
court  said:  ''The  act  in  question  does  not, 
in  my  judgment,  detract  anything  from  the 
power  of  the  people  to  defend  their  free  | 
state  and  the  established  institutions  of , 
the  country.  It  inhibits  only  the  wearing 
of  certain  arms  concealed.  This  is  simply 
a  regulation  as  to  the  mamier  of  bearing 
such  aims  as  are  specified.  The  practice 
of  so  bearing  them  the  legislative  depart- 
m«it  of  the  government  has  determined  to 
be  wrong,  or  at  least  inconsistent  with 
sound  policy. 

In  Nunn  v.  State,  1  Ga.  243,  it  is  said: 
'*\Ve  are  of  the  opinion,  then,  that  so  far 
as  the  act  of  1837  seeks  to  suppress  the 
practice  of  carrying  certain  weapons  secret- 
ly, that  it  is  vaJid,  inasmuch  as  it  does  not 
deprive  the  citizen  of  his  natural  right  of 
self-defense,  or  of  his  constitutional  right 
to  keep  and  bear  arms,  but  that  so  much  of 
it  as  contains  a  prohibition  against  bear- 
ing arms  openly  is  in  conflict  with  the  Con- 
stitution and  void. 

Our  constitutional  provision  on  the  sub- 
ject originated  in  1875.  The  words,  "the 
practice  of  wearing  concealed  weapons," 
are,  as  we  have  seen,  the  language  of  the 
courts  of  our  sister  states;  and  there  is  no 
reason  for  thinking  that  those  words  are 
used  in  the  Constitution  in  a  sense  other 
than  the  one  given  them  in  the  reported 
cases.     We  had  no  statute  on  the  subject 


until  the  act  of  March  26,  1874.  Laws 
1874,  p.  43. 

The  provision  exempting  those  who  car- 
ried a  weapon  in  self-defense  from  the  pen- 
alty of  the  law  originated  in  Kev.  Stat. 
1879,  §  1275.  That  provision  was  express- 
ly repealed  by  the  Act  of  April  28,  1000 
(Laws  1009,  p.  452),  and  has  never  been 
re-enacted. 

In  State  v.  Wllforth,  supra,  and  in  State 
V.  Shelby,  90  Mo.  302,  2  S.  W.  468,  the 
power  of  the  legislature  to  prc^ibit  the 
carrying  of  concealed  weapons  was  affirmed, 
but  those  cases  did  not,  like  this,  involve 
the  right  to  prohibit  the  carrying  of  such 
concealed  weapons  for  self*defense,  under 
reasonable  apprehension  of  danger. 

X^ess  than  a  century  ago  the  arms  of  the 
pioneer  were  carried  openly,  the  rifle  on 
his  shoulder,  his  hunting  knife  on  his  belt. 
Since  then  deadly  weapons  have  been  de- 
vised  small  enough  to  be  carried  effectively 
concealed  in  the  ordinary  pocket.  The  prac- 
tice of  carrying  such  weapons  concealed  is 
appreciated  and  indulged  in  mainly  by  the 
enemies  of  social  order.  Our  state  has  been 
one  of  tlie  slowest  to  act  in  meeting  this 
comparatively  new  evil,  but  she  has  finally 
spoken  in  no  uncertain  language. 

The  judgment  is  affirmed. 

WilUains,  C,  concurs. 

Pep  Curiam: 

The  foregoing  opinion  of  Roy,  C,  Is 
adopted  as  the  opinion  of  the  court. 

All  ooncur. 
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The  earlier  cases  on  this  question  are 
considered  in  the  notes  to  Salina  v.  Blak- 
sley,  3  L.R.A.(N.S.)  168;  Ex  parte 
Thomas,  20  L.R,A.(N.S.)  1007;  and 
Strickland  v.  State,  36  L.R.A.(N.S.)  115. 
It  only  remains  for  this  note^  therefore, 
to  add  the  later  cases,  which  follow. 

Several  recent  eases,  in  aeoord  with 
what  is  said  in  the  note  to  Salina  v. 
Blaksley,  3  L.R.A.(N.S.)  168,  hold  that 
the  provision  of  the  Federal  Constitu- 
tion securing  the  right  of  the  people  to 
keep  and  bear  arms  is  a  limitation  upon 
the  national  government  only,  and  has 
no  application  to  state  l^slatures 
(People  V.  Per»ce  (1912)  204  N.  Y.  397, 
97  N.  E.  877;  People  v.  Ryan  (1911)  26 
N.  Y.  Crim.  Rep.  513,  136  N,  Y.  Sujpp. 
154;  Caswell  v.  State  (1912)  —  Tex. 
Civ.  App.  — ,  148  S.  W.  1159) ;  so  that, 
as  is  said  in  that  note,  the  question  must 
be  eonsidered  with  regard  to  the  provi- 
sions in  the  state  Constitutions  only. 
L.R.A.1917C. 


Statutes  prohibiting  the  carrying  of 
coneealed  weapons  are  within  the  police 
power  of  the  state,  and  do  no^t  infringe 
any  constitutional  right  of  the  citizen. 
People  ex  rel.  Darling  v.  Warden  (1913) 
154  App,  Div.  413,  139  N.  Y.  Supp.  277, 
reversing  (1911)  74  Misc.  151,  134  N.  Y. 
Sura.  335;  People  v.  Ryan  (1911)  26 
N.  Y.  Crim.  Rep.  513,  136  N.  Y.  Supp. 
154;  People  v.  Pignatore  (1911)  26  N.  Y. 
Crim.  R^.  531,  136  N.  Y.  Supp.  155. 

So,  a  statute  (Acts  Sp.  Sess.  1909,  p. 
258,  §  2)  prohibiting  any  person  from 
carrying  a  pistol  about  his  person  on 
premises  not  his  own  or  under  his  con«> 
trol  is  not  violative  of  §  26  of  the  Bill  of 
Rights,  guarantying  the  right  to  bear 
arms,  aa  it  merely  prevents  the  carrying 
of  arms  for  offensive  purposes,  and  does 
not  deprive  a  person  of  the  right  to  bear 
arms  in  defense  of  himself  or  the  state. 
Isaiah  v.  State  (1912)  176  Ala.  27,  58  So. 
53;  Posey  v.  State  (1912)  4  Ala.  App. 
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118,  69  So.  234;  Bonner  v.  State  (1912) 
4  Ala.  App.  110,  58  So.  679;  and  Gil- 
lespie V.  State  (1912)  4  Ala.  App.  Ill, 
58  So.  680. 

And  a  statute  (Penal  Laws  §  1897) 
forbidding  any  person  having  in  his  pos- 
session a  firearm  of  the  size  that  may  be 
concealed  upon  the  person,  without  first 
having  procured  a  permit  to  possess  it, 
is  constitutional.  People  v.  Ryan  (1911) 
26  N.  Y.  Crim.  Rep.  513,  136  N.  Y.  Supp. 
154,  nor  is  such  statute  unconstitutional, 
though  construed  to  prohibit  having  a 
pistol  in  one's  possession  in  his  room,  but 
not  on  his  person.  People  ex  rel.  Dar- 
ling V.  Warden  (N.  Y.)  supra. 

And  a  statute  (N.  Y.  Penal  Laws,  § 
1897)  declaring  the  voluntary  and  wilful 
carrying  or  possession  of  certain  danger- 
ous weapons,  such  as  a  sling  shot,  to  be 
a  felony,  without  pibof  of  other  crim- 
inal intent,  is  within  the  police  power 
of  the  state,  and  does  not  infringe  the 
constitutional  right  to  bear  and  carry 
arms.  People  v.  Persce  (1912)  204  N.  Y. 
397,  97  N.  E.  877,  affirming  (1909)  135 
App.  Div.  919,  120  N.  Y.  Supp.  1141. 

And  in  Beard  v.  State  (1912)  7  OUa. 
Crim.  Rep.  154, 122  Pac.'941,  it  was  held 
that  the  provisions  of  the  Penal  Code 
(Snyder's  Stat.  §§  2744  and  2745),  pro- 
hibiting the  carrying  of  weapons  therein 
named,  are  not  violative  of  §  26  of  the 
Bill  of  Rights,  in  which  it  is  provided 
that  "the  right  of  a  citizen  to  keep  and 
bear  arms  in  defense  of  his  home,  person, 
or  property,  or  in  aid  of  the  civil  power, 
when  thereunto  legally  summoned,  shall 
never  be  prohibited,  but  nothing  herein 
contained  shall  prevent  the  legislature 
from  regulating  the  carrying  of  weap- 


» 


one. 

A  statute  (Gen.  Stat.  1906,  §  3262,) 
against  carrying  concealed  weapons  is 
not  unconstitutional  because  it  excepts 
sheriffs  and  other  police  officers  from  its 
operation,  as  such  exception  or  classifica- 
tion is  based  on  a  public  necessity,  and 
does  not  conflict  with  any  specific  pro- 
vision of  the  Constitution.  Carlton  v. 
State  (1912)  63  Pla.  1,  58  So.  486.  The 
court  said  that  ^^these  statutes  against 
carrying  concealed  weapons  have  no  con- 
nection with  §  20  of  the  Bill  of  Rights, 
which  preserves  to  the  people  the  right 
to  *bear  arms  in  defense  of  themselves 
and  the  lawful  authoritv  of  the  state.' '' 

And  in  Caswell  v.  State  (1912)  — 
Tex.  Civ.  App.  -*,  148  S.  W.  1159,  it  is 
held  that  an  act  imposing  a  tax  of  50  per 
cent  of  the  gross  receipts  of  sales  of 
pistols  does  not  violate  §  23  of  the  Bill  of 
Bights  of  that  state,  as  it  neither  in- 
fringes the  right  of  the  citizen  to  bear 
L.R.A.1917C. 


arms  nor  prohibits  a  dealer  in  the  state 
from  selling  them.  And,  the  court 
added,  even  if  it  did,  the  act  would  not 
be  violative  of  this  constitutional  provi- 
sion. 

The  decision  in  Com.  v.  Papsone 
(1910)  44  Pa.  Super.  Ct.  128,  referred 
to  in  the  note  to  Strickland  v.  State,  36 
L.R.A.(N.S.)  115,  to  the  eflfect  that  a  pro- 
vision in  a  statute  for  the  protection  of 
game,  forbidding  the  ownership  or  pos> 
session  of  shotguns  or  rifle  by  any  un- 
naturalized foreign-born  resident  within 
the  commonwealth,  and  prescribing  a 
penalty  for  violation  of  its  provisions,  is 
a  legitimfite  exercise  of  the  police  power, 
and  in  violation  of  neither  the  14th 
Amendment  of  the  Constitution,  nor,  as 
applied  to  an  Italian,  of  the  treaty  with 
Italv, — ^has  since  been  affirmed  bv  the 
supreme  court  of  Pennsylvania  in  Com. 
V.  Patsone  (1911)  231  Pa.  46,  79  AtL 
928,  which  in  turn  was  affirmed  by  the 
Supreme  Court  of  the  United  States  in 
(1913)  232  V.  S.  138,  58  L.  ed.  539,  34 
Sup.  Ct.  Rep.  281. 

And  in  Walter  v.  State  (1905)  35  Ohio 
C.  C.  567,  it  is  held  that  a  game  law 
(97  Ohio  Laws  463,  470)  prohibiting 
hunting  on  Sunday  is  not  unoonstitution- 
al  as  depriving  one  of  the  right  to  bear 
arms  and  protect  property,  but  is  a 
valid  exercise  of  the>  poUee  power.  The 
court  said :  ^'The  right  to  bear  arms  is 
reserved  to  the  people  in  our  Federal  and 
state  Constitutions  as  a  means  of  self* 
protection  against  tyranny  or  oppres- 
sion, and  as  a  defense  against  certain 
forms  of  private  aggression.  This  right 
is  not  infringed  by  reasonable  police 
regulations  designed  to  promote  the 
peace  and  well-being  of  society,  such  for 
example  as  those  that  prohibit  carrying 
fires  arms  into  churches,  courthouses, 
theaters,  and  polling  places.  Neither  is 
it  infringed  by  similar  regulations  pro- 
hibiting the  use  of  such  implements  for 
purposes  other  than  those  necessary  to 
the  enjoyment  of  this  constitutional  right 
of  self-protection.  The  huntsman's  avo- 
cation is  not  within  the  purview  of  §  4 
of  the  Bill  of  Rights." 

In  Armond  v.  State  (1916)  —  €la.  App. 
— ,  88  S.  E.  990,  the  court  said  that  the 
decision  in  this  case  was  controlled  by 
the  ruling  of  the  supreme  court  in  Strick- 
land V.  State  (1911)  137  Ga.  1,  36  L.R.A. 
(N.S.)115,  72  S.  E.  260,  Ann.  Cas.  1913B, 
323,  and  declined  to  present  again  the 
question  of  the  constitutionality  of  that 
act. 

The    court  •  added    that    it    was    not 

necessary  to  inquire  whether  that  stat- 

'  ute  is  in  violation  of  the  provision  of  the 
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Federal  Constitution,  that  '^  Hhe  citizens 
of  eaeh  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in 
the  several  states/  not  only  beeanse  it  is 
well  settled  that  the  mann^  of  bearing 
arms  of  offense  and  defense  may  be  reg- 
nlated  by  the  several  states  without  in* 
fringing  the  constitutional  rights  of  cit- 
izens to  have  and  bear  arms,  but  also 
because  the  motion  in  arrest  of  judgment 
is  insufficient  to  raise  any  such  question 
as  that  the  accused  was  not  a  resident  or 
citizen  of  Georgia.''    And  see  Smith  y. 


State  (1914)  14  Ga.  App.  823,  8»  S.  E. 
355,  where  the  court  said  that,  since  it 
was  not  the  purpose  of  this  statute  (Acts 
1910,  p.  134)  to  interfere  with  the  right 
of  any  man  to  keep  arms  at  his  home  in 
order  to  protect  person,  property,  or 
habitation,  the  right  to  have  in  his  manu- 
al possession  and  carry  about  on  his  per- 
son in  an  open  manner  and  fully  exposed 
to  view,  a  pistol  at  the  place  which  is 
his  ordinary  and  usual  domicil  and  habi- 
tation, cannot  be  infringed  upon. 

W.  W.  A. 


NEBRASKA  SUPREME  COURT. 

CHARLES  J.  DEUPREE 

V. 

SIDNEY  D.  THORNTON,  Jr.,  et  al.,  Appts. 
(97  Neb.  812,  161  N.  W.  305.) 

Conspiracy  **  what  eonstitntes. 

1.  A  mere  tacit  understanding  between 
conspirators  to  work  to  a  common  unlawful 
purpose  is  all  that  is  essential  to  a  guilty 
''combination."  Damages  caused  thereby 
may  be  recovered  by  the  party  injured. 
For  other  cases,  see  Conspiracy,  I.  in  Dig, 

i-52  N.  8. 

On  Rehearing. 

Same  ^  circulating    damaging    state- 
ment. 

2.  To  sign  and  circulate  a  statement 
which  would  be  libeloue  if  untrue,  but 
which  is  in  fact  true,  is  not  of  itself,  and 
without  other  evidence,  sufficient  proof  to 
establish  a  conspiracy,  on  the  part  of  those 
signing  it,  to  injure  the  party  to  whom  it 
relates,  and  if  published  with  good  motives 
and  for  justifiable  ends  is  not  even  libelous. 
Par  other  cadeSj  see  Vonspiraoy,  /.;  Libel 

and  Slander,  HI.  o,  tn  Dig,  1^2  N,  S. 

Same  —  Injury  to  busineas. 

3.  The  evidence  in  this  case  shows  that 
the  general  reputation  of  plaintiff's  hotel 
was  bad,  as  being  a  house  of  assignation 
and  prostitution,  and  there  is  no  evidence 
that  any  of  the  defendants,  except  possibly 
one,  signed  or  published  any  other  state- 
ment concerning  plaintiff  .  or  the  house 
which  he  kept.  There  is  no  competent  evi- 
dence in  this  reicord  that  there  was  any 
conspiracy  among  these  defendants  to  in- 
jure the  plaintiff  or  his  business. 

For  other  oases,  see  Conspiracy,  /.  in  Dig, 

Headnote  by  HameB)  J. 

Rehearing  headnotea  by  Sedowick,  J. 


Note. —  As    to    availability    of    plea    of 
limitation  and  plea  to  the  merits  against 
the  aame  cause  of  action,  see  annotation 
foUowing  this  ease,  post,  71« 
L.RA.1917C. 


Evidence  —  statements  of  one  defend- 
ant. 

4.  If  one  of  several  defendants  makes 
libelous  statements  concerning  plaintiff 
without  the  knowledge  or  consent  of  the 
other  defendants,  evidence  thereof  is  not 
competent  against  the  other  defendants, 
and  an  action  against  the  defendant  so  of- 
fending would  be  barred  in  one  year  by  the 
Statute  of  Limitations. 
For  other  cases,  see  Evidence,  X,  g;  Limita- 
tion of  Actions,  IIL  f,  in  Dig,  1-52  N,  8, 

(Hamer,  J.,  dissents.) 

(February  26,  1915.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Antelope 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  alleged  con- 
spiracy of  defendants  to  injure  plaintiff 
and  his  business.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  HI.  F.  Harrington,  S.  D. 
Thornton,  and  Beese,  Reese  A  Stout 
for  appellants. 

Messrs.  H.  C.  Vail  and  B^  D.  Kilbovirn, 
for  appellee: 

Any  combination,  the  object  of  which  is 
to  prevent  one's  patrons  or  customers  from 
haying  business  dealings  with  him,  is  an 
unlawful  conspiracy,  and  actionable  whea 
damages  result. 

Webb  V.  Drake,  62  La.  Ann.  290,  26  So. 
791;  8  Cye.  652. 

£Vom  the  fact  that  different  persons  at 
different  times,  by  tlieir  acts,  pursue  the 
same  object,  the  jury  may,  in  connection 
with  other  facts,  infer  Um  existence  of  a 
eonspiracy  to  effect  that  object. 

Farley  ▼.  Peebles,  50  Neb.  728,  70  N.  W. 
231;  Patnode  v.  Westenbaver,  114  Wis.  460, 
90-  N.  W.  467. 

>  The  limitations  applicable  to  conspiracy 
begin  to  mn  not  from  the  time  a  defendant 
eaters  the  same,  but  from  the  time  of  the 
coinmisston  of  his  last  overt  aet  in  further- 
anee  of  the  conspiracy. 
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8  Cyc.  668;  Rizer  v.  Geary  Gouni^,  58 
Kan.  114,  48  Pac.  568. 

In  case  of  continuing  conapiracy  evidence 
is  admissible  of  facts  otherwise  barred  by 
limitations. 

Com.  V.  Donnelly,  40  Pa.  Super.  Gt.  116; 
Com.  V.  Sanderson,  40  Pa.  Super.  Ct.  416. 

A  person  has  a  right,  under  the  law,  as 
between  himself  and  other  persons,  to  pur- 
sue his  calling  or  business  without  inter- 
ference or  obstruction  from  other8>  and  an 
infringement  of  this  right  by  others  is  an 
illegal  act. 

Raymond  y.  Yarrington,  96  Tex.  443,  62 
L.R.A.  962,  97  Am.  St.  Rep.  914,  72  S.  W. 
580,  73  S.  W.  800;  Van  Horn  v.  Van  Horn, 
52  N.  J.  L.  284,  10  L.R.A.  184,  20  Atl.  485, 
63  N.  J.  L.  614,  21  Atl.  1069,  66  N.  J.  L. 
318,  28  Atl.  669. 

Loss  of  business  is  the  natural  and  proxi- 
mate result  of  false  statements  circulated 
to  the  injury  of  the  party  in  business,  and 
calculated  to  drive  off  his  customers. 

Webb  V.  Drake,  supra;  Bee  Pub.  Co.  v. 
World  Pub.  Co.  69  Neb.  713,  82  N.  W.  28. 

In  determining  compensatory  damages 
in  such  a  case,  no  method  of  exact  compu- 
tation can  be  devised,  and  the  amount  of 
recovery  must  generally  be  left  to  the  sound 
discretion  of  the  jury.  Having  asserted  on 
appeal  that  the  recovery  is  excessive,  it  is 
incumbent  on  defendant  to  establish  the 
error. 

Thomas  v.  Shea,  90  Neb.  823,  134  N.  W. 
933;  Ann.  Gas.  1913B,  696;  Mosslander  v. 
Armstrong,  90  Neb.  774,  134  N.  W.  922; 
Fremont,  E.  &  M.  Valley  R.  Go.  v.  French, 
48  Neb.  638,  67  N.  W.  472;  13  Cyc.  122; 
Kramer  v.  Weigand,  91  Neb.  47,  135  N.  W. 
230;  Webb  v.  Drake,  supra. 

Hamer,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  the  judgment  of 
the  district  court  for  Antelope  county. 
The  case  was  tried  before  Judge  Welch  and 
a  jury.  The  verdict  was  for  $3,000,  and 
judgment  was  rendered  upon  it  and  a  mo- 
tion for  a  new  trial  overruled.  The  plain- 
tiff was  a  married  man  living  with  his  wife 
and  daughter  in  a  little  hotel  in  the  village 
of  Orchard,  in  Antelope  county.  His  busi- 
nees  was  conducting  this  hotel.  He  did 
it  by  serving  meals  and  lodging  to  his 
customers  and  to  the  public  in  the  ordinary 
course  of  hotel  business.  The  defendants 
are  charged  with  conspiring  together  to  de- 
stroy the  plaintiff's  business  as  a  hotel 
keeper  by  charging  that  his  hotel  was  a 
house  of  ill  fame  resorted  to  for  purposes 
of  prostitution.  The  defendant  Thornton, 
Jr.,  was  a  banker;  Lindquist  and  Gold- 
smith were  merchants;  Fletcher  was  a  lum- 
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ber  dealer;  and  Hicks  was  engaged  in  the 
livery  business.  Thornton  was  chairman 
of  the  village  board;  Lindquist^  Goldsmith, 
and  Fletcher,  and  one  Archie  D.  Joyce,  who 
is  not  a  party  to  the  case,  were  members  of 
the  village  board.  Hicks  was  the  village 
marshaL  It  is  charged  that  they  made  a 
wicked  contrivance  being  in  substance  as 
follows: 

Mr.  Deupree: — ^Notice  is  hereby  given 
that  we,  the  undersigned  town  board  and 
citizens  of  Orchard,  have  absolute  evidence 
that  you  are  keeping  a  house  of  ill  fame, 
and  that  you  are  hereby  notified  to  leave 
town  in  ten  days. 

This  was  signed  by  Lindquist,  Iliomton, 
Goldsmith,  Archie  D.  Joyce,  and  John 
Thomas  Fletcher.  It  is  claimed  that  the  de- 
fendants induced  the  plaintiff's  customers 
to  leave  the  hotel.  There  is  testimony  in 
the  record  tending  to  show  that  Hicks 
would  meet  commercial  travelers  and  oth- 
ers who  were  on  their  way  to  the  hotel, 
and  that  he  would  inform  them  that  the 
hotel  was  a  house  of  prostitution,  and  in 
this  manner  he  would  prevent  people  from 
going  to  the  hotel.  The  evidence  tends  to 
show,  that  the  plaintiff  ran  the  hotel  from 
October,  1907,  to  October,  1909;  that  dur- 
ing October,  November,  and  December  of 
1907  the  plaintiff  made  about  $600  per 
month  profit  by  reason  of  hia  hotel  busi- 
ness. Towards  the  latter  part  of  the  two 
years  he  was  unable  to  make  expenses,  and 
finally  had  to  quit  and  became  a  carpenter 
in  another  village. 

The  plaintiff  testified  that  the  defend- 
ant Fletcher  told  him  that  a  petition  was 
being  circulated  against  the  hotel;  that 
there  was  a  notice  directed  to  the  plaintiff 
telling  him  that  the  town  board  and  citi- 
zens of  the  village  of  Orchard  had  absolute 
proof  that  he  was  keeping  a  house  of  ill 
fame;  that  the  notice  directed  the  plaintiff 
to  quit  town  within  ten  days;  and  that 
the  same  was  signed  by  the  defendants. 
This  appears  to  have  been  in  June,  1908. 
Lindquist  told  him  that  he  had  signed  the 
petition,  and  that  it  was  in  circulation,  and 
Goldsmith  told  him  that  he  had  signed  the 
petition  and  of  circulating  the  same,  and 
said  that  the  town  board  and  other  citizens 
had  signed  the  petition.  There  is  testi- 
mony tending  to  show  that  Hicks  would 
meet  the  trains  when  they  came  in  and 
would  tell  the  traveling  men  that  the  plain- 
tiff's house  was  not  a  decent  house,  that  it 
waa  not  a  fit  place  for  a  man  to  stop,  and 
that  nobody  stopped  there.  He  also  char- 
acterized the  house  as  a  house  of  prostitu* 
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tUm,  using  a  defamatory  and  rnlgar  term 
in  characterizing  it. 

Alonzo  Andrews  testified  that  Hieks  pre- 
sented the  petition  to  him  in  the  barber 
shop  and  told  him  that  the  plaintiff  was 
rmming  a  house  of  ill  fame.  Andrews  saw 
a  number  of  names  on  the  paper.  Tke  de- 
fendant Goldsmith  admitted  that  he  signed 
the  petition  in  May  or  June,  1908. 

Bert  Johnson  testified  that  he  heard  there 
was  a  petition  in  circulation.  Tom  Dray- 
ton admitted  that  he  knew  the  petition  was 
being  circulated.  Herman  Brewster  was 
seen  by  Hides  in  the  .barber  shop.  Hioks 
wanted  to  know  of  him  if  he  wanted  that 
sort  of  a  house  kept  in  town,  using  a  very 
offensive  term. 

Thornton  admitted  that  he  signed  the 
paper,  but  claimed  that  he  did  not  know 
what  it  was.  He  said  he  did  not  remember 
whether  it  was  Lindquist  or  Hicks  or  John 
Thomas  Fletcher  who  brought  the  paper  to 
him.  Thornton  testified  that  the  defendants 
and  others  were  talking  about  the  hotel  and 
said  that  Deupree  should  be  run  out  of 
town.  After  that  they  met  in  Bone  & 
Fletcher's  ofilce.  Goldsmith  admitted  sign- 
ing the  paper,  and  Fletcher  admitted  it,  and 
also  admitted  that  he  talked  the  matter  over 
with  the  other  defendants.  Several  wit- 
nesses testified  that  the  hotel  had  a  good 
reputation  until  after  this  petition  was  cir- 
culated. There  was  some  testimony  to  the 
effect  that  two  or  more  of  the  girls  did  not 
have  a  very  good  reputation,  but  the  plain- 
tiff's wife  testified  that  she  discharged 
them.  There  was  some  testimony  tending 
to  show  that  the  plaintiff  knew  of  specific 
cases  where  a  disreputable  woman  had  been 
brought  to  his  house.  The  plaintiff  denied 
the  truth  of  this  testimony. 

In  Farley  v.  Peebles,  50  Neb.  723,  70  N. 
W.  231,  it  is  held :  "A  conspiracy,  like  other 
facts,  may  be  proved  by  circumstantial  evi- 
dence, and  one  means  of  proof  is  by  showing 
overt  acts  of  the  individuals  charged  with 
conspiring.  From  the  fact  that  different 
persons  at  different  times  by  their  acts 
pursue  the  same  object,  the  jury  may,  in 
connection  with  other  facts,  infer  the  exist- 
ence of  a  conspiracy  to  effect  that  object." 

A  person  has  a  right,  under  the  law,  as 
between  himself  and  other  persons,  to  pur- 
sue his  calling  or  business  without  inter- 
ference or  obstruction  from  others,  and  an 
infringement  of  this  right  by  others  is  an 
illegal  act.  Van  Horn  v.  Van  Horn,  52  N. 
J.  L.  284,  10  L.R.A.  184,  20  Atl.  4«5. 

An  agreement  among'  the  merchants  of  a 
town  or  village  not  to  buy  any  goods  of 
drummers  who  boarded  at  a  certain  hotel, 
the  owner  of  which  has  incurred  the  dis- 
pleasure of  members  of  the  combination,  is ' 
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an  unlawful  conspiracy,  and  when  put  into 
execution  to  the  injury  of  the  owner  of  the 
hotel,  he  is  entitled  to  recover  damages. 
Webb  Y.  Drake,  52  La.  Ann.  290,  20  So. 
791. 

Where  the  gist-  of  the  action  is  injury 
done  to  plaintiff's  business,  it  is  proper  to 
show  the  extent  and  character  of  tiie  busi- 
ness and  its  volume,  both  before  and  after 
the  publication  of  the  libelous  article.  Bee 
Pub.  Co.  T.  World  Pub.  Ck>.  69  Neb.  713,  82 
N.  W,  28. 

The  evidence  shows  that  Thornton,  Gold- 
smith, Lindquist,  and  Fletcher  signed  the 
petition,  and  Hicks  circulated  it.  What- 
ever the  purpose  of  the  defendants  may  have 
been,  they  seem  to  have  succeeded  in  de- 
stroying the  business  of  the  plaintiff.  A 
mere  tacit  understanding  between  con- 
spirators to  work  to  a  common  purpose  is 
all  that  is  essential  to  a  guilty,  aetlonable 
combination.  Patnode  v.  Westenhaver,  114 
Wis.  460,  90  N.  W.  472.  As  to  the  extent 
of  the  damages,  we  will  quote  fr<Mn  the 
case  of  Thomas  v.  Shea,  90  Neb.  838,  134 
N.  W.  936,  Ann.  Gas.  1913B,  695 ;  *'The  en- 
tire publication  was  a  vinous  assault  upon 
plaintiff  in  his  profession  of  attorney  at 
law.  It  strikes  at  his  means  of  livelihood. 
If  the  accusations  are  true,  he  is  unfit  to 
be  county  attorney  or  to  act  professionally 
for  an  honest  client.  Those  who  believe  the 
charges  will  not  employ  him  if  they  want 
honest  service.  ...  In  determining 
compensatory  damages  in  such  a  case,  no 
method  of  exact  computation  can  be  de- 
vised, and  the  amount  of  recovery  must 
generally  be  left  to  the  sound  discretion  of 
the  jury.  Having  asserted  on  appeal  that 
the  recovery  is  excessive,  it  is  incumbent  on 
defendant  to  establish  the  error." 

There  is  a  conflict  of  evidence.  It  has 
been  determined  against  tlie  defendants. 
We  see  no  error  which  justifies  a  reversal 
of  the  judgment  of  the  District  Court.  The 
judgment  is  right,  and  it  is  affirmed. 

Morrissey,  Ch.  J.,  not  sitting. 

A  petition  for  rehearing  having  been 
granted,  Sedpvrick,  J.,  on  October  16,  1915, 
handed  down  the  following  opinion  (98  Neb. 
804,   154  N.  W.  657 ) : 

In  our  former  opinion  <97  Neb.  812^ 
ante,  66,  151  N.  W.  305)  the  judgment  of 
the  district  court  was  afilrmed.  Upon  con* 
sideration  a  rehearing  was  ordered,  further 
briefs  have  been  .filed,  and  arguments  have 
been  heard  in  the  case.  The  cause  of  action 
is  stated  in  the  petition  as  follows:  "That 
the  defendants,  unlawfully,  maliciously,  and 
wickedly  intending  to  injure  the  plaintiff, 
and  to  ruin  the  plaintiff  in  his  business,  and 
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to  make  it  impossible  for  the  plaintiff  to 
get  custom  for  his  said  hotel  and  boarding 
house^  and  to  earn  a  living  for  himself  and 
family,  and  with  the  intent  and  purpose  to 
coerce  and  to  force  the  plaintiff  against  his 
will  to  quit  said  business  and  said  hotel 
and  boarding  house,  and  to  leave  the  said 
village  of  Orchard,  in  violation  and  in  dis- 
regard to  the  laws  of  the  state  of  Ne- 
braska, and  with  intent  to  injure  plaintiff 
in  his  good  name  and  diaracter  as  a  good 
moral  citizen,  and  in  his  good  name  as  a 
business  man  and  keeper  of  his  said  hotel 
and  boarding  house,  did  falsely  and  mali- 
ciously publish  of  and  concerning  the  plain* 
tiff,  and  of  and  concerning  his  said  hotel 
and  boarding  house,  and  caused  it  to  be 
believed,  that  the  plaintiff  was  guilty  of 
keeping  a  house  of  ill  fame,  and  that  he 
^the  plaintiff)  was  using  his  said  hotel 
and  boarding  house  for  and  as  a  house  of 
ill  fame,  resorted  to  for  the  purpose  of 
prostitution,  and  did  on  or  about  the  6th 
day  of  January,  1908,  unlawfully,  ma- 
liciously, wickedly,  and  secretly  combine, 
confederate,  and  conspire  together,  and  that 
they  did  then  and  there  wickedly  design, 
construct,  and  compose,  and  did  unlawfully 
and  wickedly  abet,  counsel,  and  assist  each 
other  in  designing,  constructing,  and  com- 
posing of,  a  certain  wicked  contrivance  in 
writing  in  substance  following,  to  wit:  'Mr. 
Deupree:— Notice  is  hereby  given  that  we, 
the  undersigned  town  board  and  citizens 
of  Orchard,  have  absolute  evidence  that  you 
are  keeping  a  house  of  ill  lame  and  that 
you  are  hereby  notified  to  leave  town  in 
ten  days,* — and  signed  by  Nels  Lindquist, 
Sidney  D.  Thornton,  Jr.,  Ora  J.  Goldsmith, 
Archie  D.  Joyce,  and  John  Thomas  Fletcher. 
That  the  defendants  in  pursuance  of  the 
aforesaid  agreement  and  conspiracy  did  on 
or  about  the  6th  day  of  January,  1908, 
publish  and  cause  to  be  published  of  and 
concerning  his  said  hotel  and  boarding 
house  said  wicked,  false,  and  libelous  con- 
trivance in  writing,  and  caused  the  same 
to  be  circulated  through  the  village  of 
Orchard,  and  among  the  good  people  of 
said  village  of  Orchard  and  surrounding 
country,  and  continued  to  publish  and  circu- 
late said  wicked,  false,  and  libelous  con- 
trivance, and  continued  to  cause  the  same 
to  be  believed  of  and  concerning  the  plain- 
tiff and  his  said  hotel  and  boarding  house, 
until  plaintiff  was  forced,  against  his  will, 
by  reason  of  said  publication,  to  quit  said 
hotel  and  boarding  house  business  on  or 
about  the  16th  day  of  October,  1909,  and 
to  quit  the  town  of  Orchard  on  or  about 
the  18th  day  of  October,  1909.'* 

The  evidence  establishes  that  for  several 
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I  months  during  the  latter  part  of  the  year 
I  1907,  the  plaintiff  was  keeping  a  hotel  and 
boarding  house  in  the  village  of  Orchard,  a 
town  of  about  500  inhabitants,  and  that  the 
general  reputation  of  his  house  in  that  vil- 
lage was  bad.  The  defendants  produced 
nine  or  ten  witnesses  who  so  testified.  Some 
of  these  witnesses  showed  but  little  knowl- 
edge in  the  matter,  and  their  evidence  was 
indefinite  and  unsatisfactory;  but  many  of 
them  appear  to  be  responsible  citizens  ol 
the  village,  who  knew  the  general  reputa- 
tion of  the  hotel,  and  their  evidence  is  clear 
and  satisfactory.  Xhe  plaintiff  produced 
in  rebuttal  four  witnesses.  Mr.  Ryan  tes- 
tified that  he  was  a  carpeater  by  trade  and 
worked  in  the  village.  He  was  asked:  "Mr. 
Ryan,  did  you  ever  hear  anything  against 
that  hotel,  or  the  girls  in  that  hotel,  prior 
to  the  time  you  heard  of  this  petition  being 
circulated?"  He  answered:  "No,  sir;  I 
didn't." 

Mr.  Andrews  testified  that  he  lived  in 
the  village  in  1907  and  in  1908. 

He  was  asked: 

Did  you  ever  hear  anything  derogatory 
to  Mr.  Deupree,  or  the  reputation  of  the 
house,  or  girls  that  were  there,  prior  to 
the  time  these  men  presented  the  petition 
up  there  charging  the  hotel  with  immoral- 
ity? 

A.  No,  sir;  I  never  heard  anything. 

Upon  cross-examination  he  said: 

To  tell  the  truth,  I  never  heard  very 
much  talk  since,  as  far  as  that  goes. 

Q.  You  were  living  there  in  the  town? 

A.  Yes,  sir;  I  don't  hear  much  of  what 
these  people  do.  I  don't  know  what  the 
reason  is  I  don't. 

Mr.  Howard  testified  that  he  had  lived 
in  Orchard  for  a  number  of  years.  He  was 
questioned  about  a  particular  girl  who  had 
worked  in  the  hotel,  and  was  then  asked: 

There  was  nothing  about  that  girl's  repu- 
tation before  this  talk  about  the  hotel? 

A.  I  don't  know. 

Q.  There  was  nothing  about  the  other 
girls'  reputation  before  the  talk  and  this 
petition  was  circulated  up  there? 

A.  No,  sir;  I  don't  know. 

On  cross-examination  he  testified  that  he 
was  not  in  town  during  the  fall  of  1907. 

Mr.  Hagerman  had  lived  in  Orchard 
about  eight  years. 

He  was  asked: 

Did  you  ever  hear  anything  about  this 
hotel,   about   its   reputation,  prior   to   the 
time  you  heard  of  this  petition  being  circu- 
lated? 
1     A.  No,  sir* 
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On  cro68-extuuiii«tion  he  was  asked: 
Was  there  any  talk  about  any  ol  the  girls 

around  there! 
A.  I  dom't  remember  whether  I  heard  any 

or  not. 

None  of  these  witnesses  testified  that  he 
knew  the  general  reputation  of  the  house. 

When  we  consider  that  this  evidence  was 
given  more  than  four  years  after  the  trans- 
action in  question,  and  also  the  leading 
character  and  indefiniteness  of  the  ques- 
tions, it  can  hardly  be  said  to  have  any 
probative  force.  The  whole  evidence  estab- 
lishes beyond  any  reasonable  doubt  that  the 
general  reputation  of  the  plaintiff's  hotel  in 
that  community  for  several  months  in  the 
latter  part  of  the  year  1907  was  bad,  as 
being  a  house  of  prostitution  and  assigna- 
tion. Three  of  these  defendants  were  mem- 
bers of  the  board  of  trustees  of  the  village. 
Mr.  Thornton  was  clerk  of  the  board,  and 
not  a  member  of  the  board,  as  supposed  in 
our  former  opinion.  The  defendant  Hicks 
was  not  the  marshal  of  the  village,  as  sug- 
gested in  our  former  opinion,  and  was 
"runner**  for  a  competing  hotel.  It  is  clear 
from  this  evidence  that  these  defendants 
and  a  large  number  of  citizens  of  the  vil- 
lage signed  a  paper  of  some  kind«  but  it 
\a  wholly  unc^tain  as  to  what  were  the 
contents  of  this  paper.  The  plaintiff  in 
his  petition  alleged  that  the  "substance"  of 
this  paper  was: 

Mr.  Deupree: — ^Notice  is  hereby  given  | 
that  we,  the  undersigned  town  board  and 
citizens  of  Orchard,  have  absolute  evidence 
that  you  are  keeping  a  house  of  ill  fame, 
and  that  you  are  hereby  notified  to  leaye 
town  in  ten  days. 

This  was  alleged  by  the  plaintiff,  and,  as 
the  instructions  show,  was  also  considered 
by  the  court  as  indicating  that  the  purpose 
and  object  of  the  petition  was  to  drive 
plaintiff  from  the  town  and  ruin  his  busi- 
ness. There  is  no  evidence  in  the  record 
as  to  the  contents  of  this  paper,  except  the 
evidence  of  the  plaintiff  himself.  He  testi- 
fies that  he  never  saw  the  paper,  and  testi- 
fies only  to  what  he  claims  some  of  the  de- 
fendants told  him  was  the  substance  of  the 
paper.  Even  as  to  what  he  was  told  was 
the  substance  of  the  paper  his  evidence  is 
very  indefinite  and  unsatisfactory.  He 
testified  that  he  had  a  conversation  with 
the  defendant  Fletcher  some  time  in  the  fol- 
lowing June,  and  was  then  asked  the  ques- 
tion: 

Now  tell  the  jury  what  you  said  to  Mr. 
Fletcher  about  reports  that  were  circulated 
about  you,  and  what  Mjr.  Fletch^  said 
about  that,  particularly  what  waa  said 
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about  a  petition  that  had  been  circulated 
in  Or^ard?    .    .    . 

Q.  Did  he  say  what  was  in  the  petition? 

A.  That  in  the  petition,  that  I  was  run- 
ning a  house  of  ill  fame,  and  that  the  town 
board  had  got  the  petition  out,  and  signed 
it,  and  circulated  it  to  .that  effect,  to  keep 
me  out  of  business. 

He  testified  to  a  statement  made  bv  an- 
other  member  of  the  board:  "He  told  me, 
the  same  as  Mr.  Fletcher,  that  the  town 
board  had  been  misinformed  that  I  was 
running  that  kind  of  a  house,  and  they  got 
up  the  petition  that  I  was  running  a  house 
of  ill  fame,  and  they  signed  it  and  circu- 
lated it  to  that  effect,  thihking  it  was  so." 

These  defendants  positively  denied  ever 
having  made  any  such  statements  to  the 
defendant;  but,  if  the  evidence  of  the  plain- 
tiff as  to  these  statements  is  to  be  be- 
lieved and  considered  competent,  it  comes 
far  short  of  proving  that  the  paper  signed 
by  these  defendants  contained  any  demand 
that  the  plaintiff  should  leave  town.  It 
stated,  according  to  the  plaintiff's  final 
version  of  the  matter,  that  the  plaintiff 
"was  running  a  house  of  ill  fame,"  and  the 
evidence  establishes,  as  before  observed, 
that  this  was  the  general  reputation  of 
the  house,  which  is  at  least  prima  facie 
evidence  that  the  statement  contained  in 
the  paper  was  true.  To  sign  and  even  to 
circulate  a  statement  which  would  be  libel- 
ous if  untrue,  but  which  is  in  fact  true, 
cannot  of  itself  be  evidence  of  conspiracy. 
The  whole  evidence,  taken  together,  is  con- 
sistent with  the  purpose  on  the  part  of 
these  officers  to  do  away  with  a  bawdy 
house  in  their  village,  rather  than  to  in- 
jure the  plaintiff.  If  so,  the  paper  was 
signed  by  them  "with  good  motives,  and  for 
justifiable  ends."  Const,  art.  1,  §  6. 

There  is  evidence  in  the  record  that  the 
defendant  Hicks  attempted  to  divert  cus- 
tomers from  the  plaintiff's  house  in  favor 
of  the  house  by  which  he  was  employed, 
and  that  upon  divers  occasions  he  used  ex- 
travagant language  in  explaining  what  he 
considered  was  the  reputation  of  the  plain- 
tiff's house;  but  there  is  no  evidence  that 
any  other  of  these  defendants  was  in  any 
way  responsible  for  Mr.  Hicks's  conduct, 
and,  if  he  made  himself  liable  for  slander, 
any  action  for  damages  caused  thereby  was 
barred  long  before  this  action  was  begun. 
Upon  re-examination  of  the  record,  and 
further  oonsideration,  we  are  satisfied  that 
the  evidence  wholly  fails  to  support  any 
cause  of  action  against  these  defendants. 
Even  if  a  cause  of  action  had  existed,  it 
would  be  harred  by  the  Statute  of  Idmitsr 
tions.  It  doea  not  appear  thai  any  further 
or  different  evidence  can  be  furnished. 
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The  judgment  of  the  District  Court  is 
therefore  reversed,  and  the  action  dis- 
missed. 

lietton,  J.,  concurring: 

I  concur  in  the  conclusion.  I  think  the 
evidence  is  sufficient  to  show  a  concert  of 
action  and  conspiracy  by  the  members  of 
the  town  board,  but  that  it  fails  to  show 
any  action  by  them,  or  either  of  them, 
within  four  years,  or  that  the  wrongful 
acts  of  Hicks  committed  within  four  years 
took  place  with  their  knowledge  or  by  their 
consent,  procurement,  or  approval. 

Hamer,  J.,  dissenting: 

I  am  not  quite  able  to  agree  with  the 
majority  opinion.  In  the  eighth  paragraph 
of  the  petition  it  is  said  that  prior  to  the 
publication  of  the  false  charges  the  travel- 
ing public  stopping  over  at  Orchard,  as 
also  the  transient  custom,  neglected  to 
patronize  plaintiff's  hotel  and  were  induced 
to  do  so  by  the  defendants.  In  the  ninth 
paragraph  it  is  set  forth  that  by  reason  of 
the  false  statements  made  by  the  defend- 
ants, and  their  false  charges  and  false 
publications,  the  plaintiff  sustained  the 
damages  which  he  claims.  The  answer  sets 
up.  the  Statute  of  Limitations  as  a  bar  to 
bringing  the  action.  I  am  not  ready  to 
agree  that  the  statute  is  a  sufficient  bar, 
when  the  answer  admits  that  the  acts  were 
done,  and  alleges  a  justification  which  it 
seeks  to  establish.  The  bar  of  the  statute 
is  taken  away  when  the  defendants  admit 
that  they  did  the  acts  complained  of.  They 
say  thereby  that  they  will  not  avail  them- 
selves of  the  bar  of  the  statute,  which 
might  be  used  to  prevent  an  inquiry  con- 
cerning the  facts.  They  present  an  issue 
demanding  a  trial  of  the  facts.  When 
they  do  that,  they  abandon  the  protection 
of  the  statute  which  would  prevent  such 
an  inquiry.  They  allege  that  the  plaintiflT 
kept  the  hotel  in  a  filthy  and  unclean  con- 
dition, and  that  during  a  greater  part  of 
the  time  loose  and  immoral  women,  whose 
reputations  were  bad,  were  connected  with 
the  hotel  and  worked  in  it,  and  that  dur- 
ing part  of  the  time  men  whose  reputations 
were  bad  patronized  the  establishment,  and 
that  the  reputation  of  the  hotel  was  bad 
long  before  the  month  of  January,  1908; 
that  the  reputation  of  the  hotel  injuriously 
affected  its  business  and  kept  business 
away;  that  acts  of  immorality  were  com- 
mitted within  the  hotel  with  the  knowledge, 
consent,  and  connivance  of  the  plaintiff. 
The  foregoing  alleges  a  stout  justification 
upon  the  part  of  the  defendants  of  what 
they  were  charged  with  doing.  When  the 
defendants  set  up  the  Statute  of  Limitations 
L.R.A.1917C. 


as  a  bar  to  plaintiff's  action,  tiiey  present 
a  barrier;  but  when  they  allege  the  truth 
of  the  charges  made  against  them  in  the 
plaintiff's  petition,  and  justify  them,  they 
throw  away  this  barrier  and  invite  the 
plaintiff  to  combat  upon  the  facts.  In  sub- 
stance, defendants  said  in  their  answer  that 
the  plaintiff  kept  an  immoral  house  filled 
with  immoral  men,  and  with  women  who 
were  prostitutes,  and  engaged  in  the  prac- 
tice of  prostitution,  and  that  the  building 
was  lacking  in  cleanliness,  and  that  the 
food  was  dirty  and  ill  prepared.  They 
said  that  the  plaintiff  destroyed  his  busi- 
ness by  this  misconduct  and  neglect.  They 
presented  this  issue  to  the  court  and  jury. 
They  asked  to  try  it,  and  they  were  per- 
mitted to  do  so.  The  jury  returned  a 
verdict  against  them,  and  the  court  gave 
the  plaintiff  judgment  upon  it.  Having  in- 
vited this  contest,  and  having  lost  it,  they 
now  seek  to  avail  themselves  of  the  benefit 
of  the  statute,  notwithstanding  their  aban- 
donment of  its  protection.  The  defendants 
were  not  obliged  to  rest  their  defense  upon 
this  statute.  They  could  have  made  any 
other  defense  they  saw  fit  to  make.  Hav- 
ing rested  their  defense  upon  a  justifica- 
tion of  the  offensive  charges  against  the 
plaintiff,  which  they  say  they  made,  they 
will  be  deemed  to  have  abandoned  their 
plea  that  the  statute  protects  them.  If 
they  had  not  made  that  plea,  but  had 
sought  to  justify  their  charges  against  the 
plaintiff  by  alleging  that  they  were  true, 
and  a  verdict  had  been  rendered  against 
them,  supported  by  sufficient  evidence,  then 
the  same  would  stand,  although  the  Statute 
of  Limitations  might  have  been  successful- 
ly pleaded. 

The  litigant  must  confine  his  journey  to 
the  road  on  which  he  invites  the  court  and 
his  adversary  to  travel  with  him.  One  who 
tenders  an  instruction  which  is  given  by  the 
court,  and  which  assumes  the  existence  of 
evidence  to  establish  an  issuable  fact,  can- 
not afterwards  be  heard  to  say  that  there 
is  no  evidence  in  tlie  case  which  tends  to 
prove  such  fact.  American  F.  Ins.  Co.  v. 
Landfare,  56  Neb.  482,  76  N.  W.  1068.  In 
that  case  the  defendant  requested  the  court 
to  submit  a  question  of  fact.  He  was  not 
allowed  afterwards  to  say  that  there  was 
no  evidence  upon  which  to  submit  it.  This 
rule  is  based  upon  the  idea  that,  when  a 
party  by  his  language  or  conduct  in  the 
trial  induces  the  court  to  take  a  certain 
action,  he  cannot  afterwards  in  the  same 
case  say  that  there  was  no  foundation  for 
such  action.  Sorensen  v.  Sorensen,  68  Neb. 
509,  94  N.  W.  540,  98  N.  W.  837,  100  N.  W. 
930,  103  N.  W.  455.  In  Missouri  P.  R.  Co. 
V.  Fox,  60  Neb.  531,  83  N.  W.  744,  8  Am. 
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Neg.  Rep.  463,  it  is  said  in  the  aylUbus: 
"It  ifl  a  sound  and  salutary  principle  that 
a  party  cannot  be  heard  to  complain  of  an 
error  which  he  himself  has  been  instru- 
mental in  bringing  about." 

The  application  of  this  principle  to  the 
case  at  bar  would  leave  the  judgment  for 
the  plaintiff  standing.  Along  the  same  line 
it  is  stated,  in  substance,  in  the  syllabus  in 
Chicago,  R.  I.  k  P.  R.  Co.  v.  Kerr,  74  Neb. 
1,  104  N.  W.  49,  where  from  the  nature  of 
the  answer  and  the  testimony  adduced  it 
appears  that  both  parties  have  placed  the 
same  construction  on  the  petition,  the  su- 
preme court  will  not  ignore  such  construc- 
tion in  ruling  on  the  sufficiency  of  the  peti- 
tion, even  though  the  petition,  standing 
alone,  might  not  admit  of  such  construc- 
tion. 

An  examination  of  the  record  shows  that 
the  defendant  Hicks  talked  against  the 
plaintiff's  hotel.  He  seems  to  have  spoken 
to  a  lady  in  the  presence  of  the  plaintiff's 
thirteen-year-old    daughter.      He    told    the 


lady  to  go  to  the  Cottage  House  f  that  the 
plaintiff's  house  was  not  a  decent  place  to 
stop  at.  This  testimony  was  stricken  out, 
and  therefore  was  not  properly  before  the 
jury;  but  it  tends  to  show  the  disposition 
of  Hicks.  He  seems  on  other  occasions  to 
have  been  violent  in  his  description  of  the 
house.  He  used  language  to  indicate  that 
it  was  kept  for  purposes  of  prostitution. 
It  seems  that  Hicks  would  go  to  traveling 
men  and  tell  tiiem  not  to  go  to  the  plain- 
tiff's hotel.  This  was  within  the  four  years 
allowed  by  the  statute.  If  the  testimony 
shows  that  Hicks  and  the  other  defendants 
conspired  together  in  what  they  said  and 
did,  then  the  other  defendants  are  liable 
with  Hicks,  because  of  the  fact  that  what 
Hicks  did  was  only  a  continuation  of  the 
plan  in  which  they  all  co-operated. 

In  view  of  what  I  understand  the  facts 
to  be,  and  the  law  as  it  should  be  declared 
applicable  to  them,  I  am  unable  to  vote 
for  the  majority  opinion. 
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agaiiut  the  same  cause  of  action. 


The  question  tinder  annotation  pre- 
supposes that  the  Statute  of  Limitations 
must  be  invoked  as  a  defense  in  some 
way,  and  that  if  it  has  not  been  urged  by 
demurrer,  and  the  defense  is  not  pleaded 
in  the  answer,  the  statute  cannot  be  re- 
lied upon,  but  is  deemed  to  have  been 
waived,  even  though  the  claim  is  clearly 
barred   by   limitations.^     The   right   to 


open  a  default  judgment  to  let  in  a  de- 
fense of  the  Statute  of  Limitations  has 
already  been  covered.* 

Cases  in  which  the  question  of  time 
for  pleading  limitation  is  the  one  de- 
cided are  not  inoluded,  unless  that  ques- 
tion is  made  to  depend  upon  the  right  to 
file  both  pleas  seasonably.' 

Qenerally  speaking,  the  plea  of  limita- 


1  See  25  Cyc.  1401. 

tSee  notes  in  61  LBJL  746,  and  L.R.A. 
1016F,  856. 

s  In  State  v.  Jennings  (1850)  10  Ark.  428, 
it  was  held  that  under  ''our  statute  defend- 
ant may  plead  the  Statute  of  Limitations 
after  pleading  the  general  issue,  if  the  plea 
is  offered  at  or  before  the  calling  of  the 
cause  in  its  regular  order  for  trial;  but  it 
is  no  abuse  of  the  discretion  of  the  court  to 
refuse  him  leave  to  file  two  such  pleas  to- 
gether, when  one  of  them  might  be  stricken 
out,  on  motion,  if  filed.  But  where  the  de- 
fendant is  in  default, — where  he  fails  to 
plead  within  the  time  allowed  by  the 
statute, — and  has  to  show  that  he  has  a 
meritorious  defense  in  order  to  obtain 
leave  to  file  pleas,  the  Statute  of  Limita* 
tions  has  not  been  regarded  by  the  courts 
as  such  a  defense." 

In  Walters  v.  Webster  (1912)  62  Colo. 
540,  123  Pac.  952,  Ann.  Cas.  1914A,  23, 
where  the  right  to  file  an  amended  plea 
existed,  and  defendant  offered  an  amended 
plea  which  included  the  Statute  of  Limi- 
tations, it  was  held  that  the  trial  court 
should  have  permitted  the  filing  of  the 
amended  plea. 
LJI.A.1917C. 


And  it  has  been  held  that  a  defendant 
who  has  pleaded  the  general  issue  may 
plead  the  Statute  of  Limitations  without 
leave  of  court, — unquestionably  if  the  plain- 
tiff has  amended  his  statement  so  as  to 
state  a  different  cause  of  action^  and  under 
some  circumstances  even  if  the  amendment 
states  the  same  cause  of  action,  that  being 
his  right  with  leave  of  court  under  any 
circumstances;  Maegerlein  v.  Chicago 
(1908)  237  111.  159,  86  N.  E.  670. 

The  court  in  Hall  v.  Ridgely  (1870)  33 
Md.  308,  in  speaking  of  the  manner  and 
time  of  pleading  limitation  to  claims  pre- 
sented by  creditors  after  a  creditors*  bill 
has  been  brought  in  a  court  of  equity,  said: 
"As  a  general  rule  he  may  present  this  de- 
fense at  any  time  after  the  claim  has  been 
filed,  either  before  the  case  has  gone  to  the 
auditor  or  after  he  has  made  a  report  upon 
it,  or  by  way  of  exception  to  an  account 
allowing  it  (Welch  v.  Stewart  (1825)  2 
Bland,  Ch.  (Md.)  42;  McDoweU  v.  Gold- 
smith (1866)  24  Md.  219),  unless  he  has 
done  some,  act,  or  stands  by  and  suffers 
some  act  to  be  done,,  which  necessarily  im- 
plies a  waiver  of  that  defense  on  his  part; 
as,  for  instance,    he    cannot    fixst    cont^est 
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tions  is  not  inconsistent  with  a  plea  to 
the  merits  in  the  sense  that  proof  of  the 
one  proves  the  falsity  of  the  other.^  To 
make  both  pleas  at  the  same  time  is,  at 
most,  double  pleading.  So,  except  in 
special  instances,*  there  is  no  reason  why 
both  pleas  may  not  be  filed  in  the  same 


cause  of  action,  and  the  courts  have  so 
held.* 

It  has  been  quite  generally  held  that 
the  plea  of  the  general  issue  and  the 
plea  of  limitation  may  be  made  to- 
gether.* So,  where  the  general  issue  is 
pleaded  with  the  plea  of  limitations,  the 


such  claim  on  its  merits  and  then  after- 
wards plead  limitations  to  it.  '  (McMechen 
V  Chase  (1816)  1  Bland,  Ch.  (Md.)  85,  note 
r,  and  Welch  v.  Stewart  (1826)  2  Bland, 
Ch.  (Md.)  43) ;  or  where  an  original  com* 
plainant  preents  his  claim  with  his  bill, 
and  the  defendant  in  his  answer  denies  it 
existence,  but  does  not  plead  limitations 
thereto,  he  cannot,  after  the  case  has  been 
contested  on  the  ground  of  the  existence  of 
the  claim,  rely  upon  the  statute  by  way  of 
exception  to  the  audit  which  allows  it 
(Brendel  v.  Strobel  (1866)  25  Md.  400), 
and  so  where  on  appeal  a  claim  has  been 
allowed  by  this  court  and  the  cause  remand- 
ed for  further  proceedings,  it  is  too  late 
then  to  plead  the  statute  to  such  claim 
(Williams  v.  Banks  (1862)   19  Md.  22).'* 

In  Wilmer  v.  Placide  (1912)  119  Md.  49, 
86  Atl.  43,  the  court  said :  "The  defense  of 
limitationd  is  lost  to  the  defendant  if  he, 
before  pleading  or  relying  upon  it,  does 
some  act,  or  stands  by  and  suffers  some  act 
to  be  done,  which  necessarily  implies  a 
waiver  of  such  defense  on  his  part;  as,  for 
instance,  he  cannot  first  contest  such  claim 
on  its  merits  and  then  afterwards  plead 
limitations  to  it  (McMechen  v.  Chase  and 
Welch  V.  Stewart  (Md.)  supra) ;  or  where 
an  original  complainant  presents  his  claim 
with  his  bill,  and  the  defendant  in  his  an- 
swer denies  its  existence,  but  does  not  plead 
limitations  thereto,  he  cannot,  after  tho 
case  has  been  contested  on  the  ground  of 
the  existence  of  the  claim,  rely  upon  the 
statute  by  way  of  exception  to  the  audit 
which  allows  it  (Brendel  v.  Strobel,  and 
Hall  V.  Ridgelv  (Md.)  supra). 

In  Cartwright  v.  West  (1911)  173  Ala. 
198,  55  So.  917,  the  court  said:  "At  com- 
mon law  the  Statute  of  Limitations  as  a 
bar  to  an  action  may  be  waived,  and  is  con- 
sidered as  waived,  unless  set  up  defensively 
by  proper  plea.  It  may  likewise  be  waived 
in  equity,  if  not  in  some  manner  pleaded  as 
a  defense.  It  may  be  that  under  our 
present  statute,  §  3115,  Code  of  1907,  this 
defense  could  be  set  up  in  the  answer,  but 
this  does  not  take  away  the  right  of  the  de- 
fendant to  specially  plead  it.  A  mere  de- 
nial in  the  answer  of  the  averment  in  the 
bill  that  the  claims  of  creditors  were  filed 
within  twelve  months  of  the  adjudication  in 
bankruptcy,  without  more,  would  not,  in 
our  opinion,  sufficiently  invoke  the  defense 
of  the  statutory  bar  of  the  claims.  Our 
conclusion  is  that  the  defense  set  up  was 
proper  subject-matter  of  a  special  plea,  not- 
withstanding the  affirmative  statement  in 
the  substituted  bill  as  last  amended,  and 
the  chancellor  erred  in  overruling  the 
pleas.*' 

••On  the  right  to  plead  inconsistent  de- 
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fenses,    see    note    to  Seattle  Kat.  Bank  v. 
Jones,  48  L.R.A.  177. 

4  As  to  the  special  instances,  see  notes  12 
to  16.  infra. 

SThe  court  hi  Dedpbeb  ▼.  Thobivton, 
ante,  65,  apparently  assumed  this  point, 
but  the  dissenting  judge  attacked  it.  See 
footnote  5,  infra,  for  the  position  usually 
taken  by  the  courts. 

•  Bank    of    United    States    v.    Donnally 

(1834)  8  Pet.  (U.  S.)  361,  8  L.  ed.  974  (not 

a  direct  holding) ;  State  v.  Jennings  (1860) 

10  Ark.  428;  Walters  v.  Webster  (1912)  52 

Colo.  649,  123  Pac.  952,  Ann.    Cas.    1914A, 

23;  McDonald  v.  Southern  Calif omia  R.  Co. 

(1894)    101   Cal.    206,    35    Pac.    643,    646 

(dictum);  Maegerlein  v.  Chicago  (1908)  237 

111.   169,  86  N.  E.    670;    Looney    v.    Levy 

(1883)  35  La.  Ann.  1012;  Macarty  v.  Bureau 

(1844)  7  Rob.  (La.)  467;  Ingram   v.   Croft 

(1834)  7  La.  86;  Stockett  v.  Sasfloer  (1856) 

8  Md.  374;   May  v.  Burk    (1883)    80    Mo. 

675;    Schuchman  v.   Heath    (1889)    38  Mo. 

App.  280   (plea  of  denial    of    execution    of 

note   and   plea  of  limitations);  McCormick 

v.   Kaye    (1890)    41    Mo.   App.   263;    Ten- 

Broeck    v.    Orchard    (1878)    79  N.  C.  518; 

AVood  v.  Ward  (1853)  1  Ohio  Dec.  Reprint, 

689   (the  point  was  assumed) ;    Marten    v. 

San  Angelo  Nat.  Bank  (1897)  6  Okla. -585, 

49  Pac.  913;  Hane   v.    Goodwyn    (1804)    1 

Brev.   (S.  C.)   461;  Cohra  v.  Fraser   (1874) 

5  S.  C.  361;  Lawrence  v.  Peck  (1893)  3  S.  D. 

645,  64  N.  W.  808;  Tomlin  v.  How   (1820) 

Gilmer  (Va.)  1. 

In  McCormick  v.  Kaye  (1890)  41  Mo.  App. 
263,  the  court  said:  "Defendants  by  their 
answer,  containing  a  general  denial,  a 
justification,  and  limitation  of  three  years, 
have  not  deprived  themselves  of  the  right 
to  invoke  the  said  Statute  of  Limitations, 
as  claimed  by  plaintiff's  counsel.  These 
several  defenses  are  not  so  inconsistent  that 
the  proof  of  the  one  necessarily  disproves 
the  other.  This,  as  repeatedly  held  in  thin 
state,  is  the  test  of  inconsistent  defenses. 
Nelson  v.  Brodhack,  44  Mo.  596,  100  Am. 
Dec.  328;  Cohn  v.  Lehman,  93  Mo.  683,  6 
S.  W.  267,  and  cases  cited." 

On  setting  aside  a  judgment,  the  court 
should  grant  leave  to  plead  non  assumpsit 
and  the  Statute  of  Limitations.  Hane  v. 
Goodwyn  (S.  C.)  supra.  See  the  note  in  61 
L.R.A.  746,  on  the  question  that  was  direct- 
ly before  the  court  in  this  ease.  The  right 
to  file  the  two  pleas  together  was  not 
raised  as  a  distinct  question. 

In  13  Enc.  PI.  &  Pr.  227,  it  Is  said:  «In 
accordance  with  the  general  rule  that  in- 
consistent defenses  should  not  be  pleaded 
together,  a  defendant  should  not  plead  th« 
Statute  of  Limitations  with  one  or  more 
other  defenses  with  which  it  is  inconsiat- 
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latter  plea  does  not  admit  the  truth  of 
the  claim^  and,  if  it  is  overmled,  the 
plaintiff  is  put  to  his  proof;''  but  if  limi- 
tation alone  is  pleaded  as  an  answer,  and 
it  is  disproved,  judgment  against  the  de- 
fendant properly  follows,  without  proof 
of  the  claim.'  And  it  is  permissible  to 
plead  full  compensation  or  payment  with 


the  plea  of  limitation.*  So  a  plea  to  the 
merits  as  to  part  of  the  plaintiffs'  claim 
is  not  inconsistent  with  a  plea  of  the 
Statute  of  Limitations  as  a  bar  to  the 
entire  claim.^  And  it  has  been  held  that 
a  plea  of  not  guilty  and  a  plea  of  the 
Statute  of  Limitations  may  be  made  sim- 
ultaneously.^^   It  has  also  been  held  that 


ent,"  and  Carrol  v.  Waring  (1832)  3  Gill  & 
J.  (Md.)  491,  is  cited  as  authority  for  the 
text.  In  that  case  the  chancellor  used  lan- 
guage which  undoubtedly  supports  the  text, 
but  he  was  deciding  whether  the  complaint 
showed  upon  its  face  that  the  suit  was 
barred  without  giving  facts  to  avoid  the 
bar,  so  that  defendant's  general  plea  of  the 
statute,  not  verified,  by  oath,  would  be 
good,  or  whether  there  were  facts  stated  in 
the  complaint  that  required  an  answer  un* 
der  oath  in  addition  to  the  general  plea  of 
the  statute.  There  can  be  no  question  that 
the  law  is  correctly  stated  both  by  the 
chancellor  and  in  the  text,  from  a  theoreti- 
cal point  of  view,  but  it  is  difficult  to  find 
a  concrete  situation  Wherein  it  is  applicable, 
when  it  is  conceded  that  a  general  defense 
of  limitation  is  not  inconsistent  with  an  an- 
swer on  the  merits.  The  author  just  quoted 
further  says:  *'The  test  of  inconsistent 
defenses  is  whether  the  proof  of  one  neces- 
sarily disproves  the  other."  Applying  this 
teet,  a  general  defense  upon  the  merits  is 
not  inconsistent  with  the  defense  on  the 
statute,  and  there  seem  to  be  no  oases  in- 
volving circumstances  that  make  them  so. 
The  author  quoted  cites  Button  v.  Marx 
(1888)  69  Md.  252,  14  Atl.  684.  The  court 
was  there  deciding  whether  or  not,  in  an 
action  on  account,  an  affidavit  of  defense 
including  a  general  plea  of  the  statute  is 
sufficient  under  a  statute  that  provides 
that  the  affidavit  should  ''state  the  amount 
of  plaintiff's  demand,  if  anything,  admit- 
ted to  be  due  or  owing,  and  the  amount  dis- 
puted," and  it  said:  "The  plea  of  limi- 
tations admits  the  whole  of  the  plaintiff's 
claim  to  be  due,  but  sets  up  a  statutory  bar 
to  the  recovery  of  it.  The  affidavit  [evi- 
dently referring  to  the  affidavit  to  the 
truth  of  the  plea  of  limitation,  for  the  other 
pleas  lacked  an  affidavit]  that  the  plea  is 
true  would  then,  according  to  its  verbal 
import,  satisfy  the  terms  of  the  statute. 
But  we  suppose  the  meaning  of  the  act  to 
be  that  the  affidavit  should  state  the 
amount  of  the  plaintiff's  demand  to  which 
there  is  a  defense ;  and  the  amount  to  which 
there  is  no  defense.  Now,  if,  within  three 
3rears  before  the  brii^ing  of  the  suit,  the 
defendant  had  admitted  a  single  item  of 
the  plaintiff's  account  to  be  due,  the  plea 
of  limitations  would  have  been  defeated  as 
to  that  item,  while  it  would  have  been  a 
good  bar  to  all  the  other  items  in  the  ac- 
count. Beltzhoover  v.  Ye  well  (1839)  11 
GHl  A  J.  (Md.)  216;  Sprogle  v.  Allen  (1873) 
.38  Md.  331.  We  think,  therefore,  on  the  au- 
thority of  Adier  v.  Crook  (1888)  68  Md« 
494,  13  Atl.  153,  that  we  are  obliged  to  hold 
this  -affidavit  defective."  But  the  defend- 
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ant  had  also  pleaded  *'never  indebted"  and 
''never  promised,"  but  had  made  no  affidavit 
to  these  two  pleas,  and  it  was  held  that 
the  plaintiff,  by  joining  issue  on  these  pleas 
and  replying  to  the  plea  of  the  statute,  had 
waived  his  right  to  judgment  for  want  of 
a  sufficient  affidavit  of  defense,  and  hjid 
elected  to  go  to  trial  on  the  pleas.  So,  on 
the  whole  case,  it  is  evident  that  the  court 
did  not  regard  the  pleas  as  inconsistent,  al- 
though by  the  language  already  quoted  it 
seemed  to  hold,  that  the  pica  of  the  stat- 
ute "admits  the  whole  of  the  plaintiff's 
claim  to  be  due."  On  the  general  question 
of  inconsistent  defenses,  see  note  already 
referred  to  in  48  L.R.A.  177. 

^Macarty  v.  Bureau  (La.)  supra,  citing 
Ingram  v.  Croft  (La.)  supra. 

«De  Ford  v.  Green  (1894)  1  Marv.  (Del.) 
316;  CoUey  v.  Latourette  (1852)  7  La.  Ann. 
222;  Looney  v.  Levy  (1883)  35  La.  Ann. 
1012;  Conway  v.  Wliarton  (1868)  13  Minn. 
168,  Gil.  145;  Hoover  v.  Hubbard  (1911) 
202  N.  y.  289,  95  N.  E.  702. 

The  fact  that  payment  is  alleged  to  have 
been  made  within  six  years  from  the  time 
of  trial  (the  period  of  limitation  being  six 
years)  makes  no  difference.  Conway  t. 
Wharton   (1868)   13  Minn.  158,  Gil.  145. 

A  plea  of  full  payment,  although  it  is 
found  that  full  payment  was  not  made, 
does  not  operate  as  an  admission  preclud- 
ing the  defendant  from  pleading  the  Stat- 
ute of  Limitations,  where  it  does  not  ap- 
pear by  the  pleading  that  any  payments 
were  made  on  the  indebtedness  within  six 
years  prior  to  the  commencement  of  the 
action.     Hoover  v.  Hubbard  (N.  Y.)  supra. 

•  Irwin  V.  Buffalo  Pitts  Co.  (1905)  39 
Waah.  346,  81  Pac.  849,  holding  that  a  de- 
fense to  an  action  for  a  commission  for  sell- 
ing machinery,  that  one  of  the  notes  given 
for  the  machinery  had  not  been  paid 
promptly,  causing  expense  to  the  defendfant, 
and  that  under  the  agency  agreement  10  per 
cent  of  the  amount  of  the  note  was  for  this 
reason  chargeable  to  the  plaintiff,  is  not 
inconsistent  with  a  plea  of  the  Statute 
of  Limitation  as  a  bar  to  plaintiff's  whole 
demand. 

10  Da  Costa  v.  Carteret  (1731)  2  Strange, 
889,  93  Sag.  Eeprint,  929;  Cooke  v.  Sayer 
(1759)   2  Burr.  753,  97  £ng.  Keprint,  547. 

But  in  United  States  v.  Shorey  (18G9) 
Fed.  Cas.  Ko.  16,280,  the  court  held  thai 
a  general  plea  of  not  guilty  and  a  special 
plea  of  the  statute  to  an  indictment  in  a 
criminal  case  could  not  be  permitted  at  the 
same  time,  since  double  pleading  is  not 
permitted  under  the  common  law;  but  it 
held  that  defendant  could  withdraw  his 
pleas  and  demur  to  the  indictment,  raising 
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in  ejectment  a  denial  of  plaintiff's  alle^ 
gation  is  not  inconsistent  with  a  plea 
purporting  to  be  a  plea  of  the  Statute 
of  Limitations,  which  in  reality  sets  up 
adverse  possession  that  vests  title  in  the 
defendant,  for  the  second  plea  is  merely 
stating  a  reason  for  the  first.^* 

But  a  defendant  cannot  plead  the  Stat- 
ute of  Limitations  to  the  part  of  plain- 
tiff's account  that  would  be  barred,  and 
then  use  a  barred  claim  of  his  own  as  a 
set-off  to  that  part  of  plaintiff's  claim 
that  is  not  barred." 

And  in  a  suit  upon  an  alleged  partner- 
ship account,  the  plaintiff  claiming  that 
a  balance  had  been  shown  in  his  favor,  it 
has  been  held  that  the  defendant's  plea 


of  the  Statute  of  Limitations  is  incon- 
sistent with  another  plea  by  him  in 
which  he  alleges  that  no  account  was  ever 
made,  and  prays  that  such  an  account  be 
taken  to  the  end  that  a  just  balanee  due 
to  him  may  be  shown,  and  if  the  ac- 
count is  taken  according  to  his  prayer 
and  without  his  pressing  for  a  disposal 
of  his  plea  of  limitation,  he  will  be 
deemed  to  have  waived  it,** 

And  it  has  been  held  that  the  plea  of 
part  payment  is  inconsistent  with  a  plea 
of  the  Statute  of  Limitations,  because  it 
is  an  acknowledgement  of  the  debt  and 
overthrows  the  presumption  raised  by 
the  statute,  that  the  claim  is  paid.*^ 


the  defense  of  the  Statute  of  Limitations, 
with  leave  to  plead  not  guilty  if  the  de- 
murrer was  decided  against  him.  The  court 
apparently  admitted,  however,  that  in  civil 
cases,  double  pleading  is  permissible,  and 
that  in  a  civil  case  analogous  to  the  one 
before  it  the  pleading  would  not  have  been 
bad.  It  said:  "Special  matter  which  is 
in  law  a  bar  to  an  indictment  may  in 
certain  cases  be  so  pleaded  in  misdemeanors, 
but  the  rule  is  well  settled  that  the  de-' 
fendant  cannot  plead  specially  in  bar  of 
the  indictment  if  he  pleads  the  general 
issue,  as  double  pleading  is  unknown  in 
criminal  procedure.  1  Stark ie.  Grim.  PI.  335 ; 
Heyrick  v.  Foster  (1792)  4  T.  R.  701,  100 
Eng.  Reprint,  1253.  Double  pleading  is  not 
allowable,  and  if  autrefois  acquit  be  pleaded 
with  not  guilty,  one  of  the  pleas  will  be 
struck  off.  Reg.  v.  Straham  (1866)  7  Oox, 
C.  C.  (Eng.)  85;  1  Am.  Crim.  Law  (4th 
Ed.)  §  630;  State  V.  Copeland  (1863)  2 
Swan  (Tenn.)  626;  Morgan  v.  Luckup 
(1736)  2  Strange,  1044,  93  Eng.  Reprint, 
1022.  At  common  law  there  was  but  one 
rule,  which  applied  alike  to  civil  and  crim- 
inal proceedings,  that  the  defendant  must 
rely  upon  one  ground  of  defense,  and  that 
double  pleading  was  never  to  be  admitted. 
4  Bl.  Com.  332;  2  Hale,  P.  C.  236;  Hawk. 
P.  C.  32.  Inconvenience,  however,  resulted 
from  such  strictness,  and  the  rule  was  re- 
laxed by  Stat.  4  Anne,  chap.  16,  §§  4,  6, 
which  enabled  the  defendant,  by  leave  of 
the  court,  to  plead  as  many  matters  as  he 
saw  fit;  but  the  statute  contained  a  pro- 
viso that  nothing  contained  therein  should 
extend  to  any  indictment  or  presentment 
of  treason,  felony,  or  murder,  or  any  other 
matter,  or  to  anv  action  upon  a  penal  stat- 
ute.   1  Chitty,  Crim,  Law.  434." 

And  the  holding  in  State  v.  Ward  (1881) 
49  Conn.  429,  where  the  defendant  in  a 
criminal  case  was  not  permitted  to  plead 
"not  guilty"  and  the  Statute  of  Limitations 
at  the  same  time,  as  such  practice  would 
be  permission  to  plead  double,  the  court 
said:  '''At  common  law  there  was  but  one 
rule^  which  applied  alike  to  civil  and  crim- 
inal proceedings,  that  the  defendant  must 
rely  upon  one  ground  of  defense,  and  that 
pleading  double  was  never  to  be  admitted. 
L.RA..1917C. 


This  strictness,  having  been  found  very  in- 
convenient, was  relaxed  as  far  as  it  relates 
to  civil  actions,  by  4  Anne,  chap.  16,  §§  4» 
6,  which  enahles  the  defendant,  by  leave  of 
the  court,  to  plead  as  many  matters  aa  he 
may  think  fit,  but  which  contains  a  pro- 
viso that  nothing  contained  therein  shall 
extend  to  any  indictment  or  presentment 
of  treason,  felony,  or  murder,  or  any  other 
like  matter,  or  to  any  action  upon  a  penal 
statute.  Criminal  proceedings  therefore  re- 
main under  the  same  restriction  which  ex- 
isted as  to  all  matters  at  common  law,  and 
no  more  than  one  plea  can  be  put  in,  to 
answer  any  indictment  or  criminal  informa- 
tion.' Arohbold's  Criminal  Pleading  &  Evi- 
dence, p.  74,  states  the  same  rule.  Wharton, 
in  his  Criminal  Law,  §  530,  says:  'Double 
pleading  is  not  allowable,  and  if  autrefois 
acquit  be  pleaded  with  not  guilty,  the  latter 
will  be  struck  off.'  The  cases  of  State  v. 
Copeland  (1863)  2  Swan  (Tean.)  626;  Hill 
V.  State  (1829)  2  Yerg.  (Tenn.)  248;  Nauer 
V.  Thomas  (1866)  13  Allen  (Mass.)  572, 
and  Reg.  v.  Strahan  (1866)  7  Cox,  C.  (X 
(Eng.)  85,  are  to  the  same  effect." 

11  Nelson  v.  Brodhack  (1869)  44  Mo.  696, 
100  Am.  Dec.  328;  Willson  v.  Cleaveland 
(1866)  30  Cal.  192;  Goodman  v.  Nichols 
(1890)  44  Kan.  22,  23  Pac.  957. 

In  an  action  for  the  recovery  of  real  es- 
tate, the  defendant  may  deny  that  he  de- 
rived title  from  the  parties  alleged  and  at 
the  same  time  plead  the  Statute  of  Limita- 
tion. McLamb  v.  McPhail  (1900)  126  N.  C. 
218,  36  S.  E.  426. 

And  in  Rhodes  v.  Gunn  (1880)  85  Ohio 
St.  387,  in  the  same  kind  of  suit,  it  seems 
to  have  been  assumed  that  defendant  could 
deny  plaintiff's  title  generally  and  at  the 
same  time  plead  the  Statute  of  Limitations. 

i>  Gulick  V.  Princeton  &  K.  Branch  Turnp. 
Co.  (1835)  14  N.  J.  L.  545. 

UAuld  V.  Butcher  (1863)  2  Kan.  135. 

14  Elmore  v.  Robinson  (1866)  18  La,  Ann. 
661.  The  court  said:  "Prescription  ceases 
whenever  the  debtor  acknowledges  the  right 
of  the  person  whose  title  he  prescril^d. 
Civil  Code,  art.  3486.  So  it  has  been  re-, 
peatedly  decided  that  the  partial  payment 
on  the  debt  was  an  acknowledgment  of  the 
debt  and  interrupted  prescription;  it  is  not 
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an  open  question.  The  defendants,  having 
pleaded  part  payment  of  the  rent  sued  for, 
admitted  that  the  balance  was  due,  and 
thereby  destroying  the  presumption  of  law 
that  the  whole  ddt  was  paid.  Civil  Code, 
art.  3515,     The  case  would  be  difTerent  if 


they  had  pleaded  payment  of  the  whole 
debt;  it  would  be  nothing  more  than  the 
law  presumes;  in  that  case  there  would  be 
no  acknowledgment  of  any  part  remain- 
ing due.  The  plea  of  prescription  must  be 
overruled."  J.  W.  M. 


WJB8T   VmOINIA   8I7PREMB   COURT 
OF  APPEAIiS. 

CHARLESTON  HARDWARE  COMPANY 

V. 

WARNER  ELEVATOR  MANUFACTUR- 
ING COMPANY,  Appt. 

(—  W.  Va.  — ,  90  S.  E.  674.) 

iBjimcUoii  —  against  acUon  to  reeover 
proper^. 

Equity  will  not  enjoin  the  seller  from 
proaecuting  an  action  of  detinue  to  recover 
from  the  buyer  a  chattel,  sold  and  delivered 
on  condition  that  the  title'  thereto  was  to 
remain  in  the  seller  until  it  was  fully  paid 
for,  on  the  ground  that  he  has  broken  his 
contract,  thereby  entitling  the  buyer  to  a 
right  of  action  for  damages. 
FiJfr  other  cases,  see  Injunction,  L  i,  in  Dig, 

i-n53  If.  8. 

(Miller,   J.,   dissents.) 
(November  14,  1916.). 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Kanawha  County 
in  plaintiflTs  favor  in  a  suit  to  enjoin  defend- 
ant from  further  prosecuting  an  action  of 
detinue  which  it  had  brought  against  plain* 
tiff  to  recover  poesession  of  certain  freight 
elevators  and  machinery  sold  conditionally 
by  it  to  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  A  McCabe  and  R, 
Kemp  Morton  for  appellant. 

Messrs.  McOllntte,  Matbews,  A  Camp- 
bell, for  i4>pellee: 

Plaintiff  is  entitled  to  an  injunction,  al- 
though some  of  the  allegations  in  the  bill 
of  complaint  are  made  upon  information 
and  belief,  when  the  allegations  are  such 
that  they  can  only  be  known  by  information 
and  belief. 

Gibson  y.  Qibeon,  46  Wis.  462,  1  N.  W. 
154;  IHndiart  v.  La  Fayette,  19  Wis.  679. 

Plaintiff  was  not  guilty  of  not  using  due 
diligence  to  mature  this  suit  and  get  it 
on  the  docket  of  the  court  for  a  hearing. 

McCoy  V.  McCoy,  29  W.  Va.  794,  2  S. 
E.  809;  Shields  v.  McClung,  6  W.  Va.  79. 

Headnote  by  WnxLUCS,  P. 

Note.  —  On  injunction  to  restrain  action 
bv  seller  to  recover  property  sold  by  condi- 
tional sale,  see  annotation  following  this 
case,  post,  77. 
L.RA.1917C. 


The  injunction  as  regranted,  reawarded, 
retained,  and  continued  in  force  and  effect 
by  the  circuit  court  of  Kanawha  county, 
is  valid  and  effective. 

Sanderlin  v.  Baxter,  76  Va.  299,  44  Am. 
Rep.  165;  McKay  v.  Chapin,  120  N.  C. 
169,  26  S.  E.  701. 

There  can  be  no  plea  of  set-off  and  no 
notice  of  recoupment  filed  in  an  action  of 
detinue  to  recover  specific  personal  proper- 
ty. 

Whitworth  v.  Thomas,  83  Ala»  808,  8 
Am.  St.  Rep.  726,  3  8o.  781. 

Williams^  P.y  delivered  the  opinion  of  the 
court: 

The  Warner  Elevator  Manufacturing 
Company,  a  corporation,  appeals  from  an 
order  of  the  circuit  court  of  Kanawha 
county,  made  on  the  14th  of  February,  1916, 
refusing  to  dissolve  an  injunction,  awarded 
upon  application  of  the  Charleston  Hard- 
ware Company,  a  corporation,  enjoining 
it  from  further  prosecuting  an  action  of 
detinue  which  it  had  brought  against  the 
latter,  and  which  was  then  pending  in  the 
circuit  court  of  Kanawha  county,  to  recover 
possession  of  a  certain  freight  elevator  and 
operating  machinery,  which  it  had  condi- 
tionally sold  to  the  Charleston  Hardware 
Company  and  installed  in  its  four-story 
building  in  the  city  of  Charleston.  The 
contract  of  sale  stipulated  sb  follows,  viz.: 

"The  Warner  Elevator  Manufacturing 
Company  retain  the  title  to  and  possession 
of  the  entire  apparatus  under  the  foregoing 
oontract  and  specifications.  The  same  shall 
remain  in  said  company  until  the  final  pay- 
ment is  made,  and  the  said  Warner  Ele- 
vator Manufacturing  Company  shall  have 
the  right  to  remove  all  of  said  material 
furnished  by  them  and  to  retain  possession 
of  same  upon  a  failure  to  receive  the  pay- 
ments as  above  stipulated. 

"It  is  also  understood  that  the  taking  of 
any  notes,  judgment,  or  decree  shall  not  con- 
stitute a  waiver  of  the  vendor's  lien  hereby 
retained  until  purchase  price  is  fully  paid. 
Also  to  retain  the  payments  that  have  been 
made,  as  damages  for  the  nonfulfihnent  of 
contract." 

The  agreed  price  was  $1,300,  one  half  of 
which  was  to  be  paid  when  the  elevator  was 
delivered  at  the  building,  and  the  balance 
when  it  was  installed  according  to  the  speei- 
fications  in  the  contract.     The  Charlestcm 
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Hardware  Company  paid  $770,  and  refused 
to  pay  the  balance,  on  the  alleged  ground 
that  the  vendor  had  not  complied  with  the 
following  provision  of  the  contract,  viz.: 

*'We  will  furnish  a  7i  horsepower  motor 
to  operate  the  within  described  elevator.  If 
flat  rate  is  $1  per  horse  power  per  month 
your  monthly  charge  should  be  $7.50;  if 
addition  einergy  is  consumed  owner  is  to 
pay  for  same." 

Tliereupon  Warner  Elevator  Manufactur- 
ing Company  brought  an  action  of  detinue 
to  recover  possession  of  the  elevator  and 
appliances,  necessary  in  its  operation, 
which  it  had  installed,  and  plaintiff  then 
brought  this  injunction  suit,  averring  that 
the  Warner  Elevator  Manufacturing  Com* 
pany  had  broken  its  contract,  in  that  it 
had  installed  a  10.81  horse-power  motor, 
instead  of  a  7J  horse-power  motor,  thereby 
increasing  the  quantity  of  electric  current 
needed  in  operating  the  machine  and  in- 
creasing the  cost  of  operation  $3.31  per 
month  beyond  what  it  would  have  been  if 
it  had  furnished  the  kind  of  motor  it  had 
agreed  to  furnish.  It  avers  that  the  cost 
of  electric  current  in  the  city  of  Charles- 
ton is  $1  per  horse  power;  that  defendant 
is  a  foreign,  nonresident  corporation,  having 
its  principal  office  in  Hamilton  county, 
Ohio;  that  the  aforesaid  breach  of  contract 
has  damaged  it  to  the  extent  of  $1,000; 
that,  recoupment  of  damages  not  being  avail- 
able as  a  defense  in  detinue,  it  is,  therefore, 
remediless,  unless  a  court  of  equity  will 
enjoin  the  prosecution  of  the  detinue  suit; 
and  that  its  damages  will  be  irreparable  if 
defendant  should  remove  the  elevator  from 
the  building.  It  prays  that  its  damages 
may  be  ascertained  and  the  amount  thereof 
decreed  to  it. 

A  number  of  motions  were  made  by  de- 
fendant in  the  lower  court  and  overruled, 
and  numerous  errors  are  assigned.  But  the 
principal  assignment  relates  to  the  over- 
ruling of  defendant's  demurrer  challenging 
equity  jurisdiction.  If  equity  has  not  juris* 
diction  in  the  premises,  it  is  needless  to 
consider  the  other  assignments.  Plaintiff 
cannot  elect  to  keep  the  elevator  and  refuse 
to  comply  with  the  only  condition  on  which 
it  agreed  title  and  the  right  to  the  posses- 
sion was  to  vest  in  It.  No  fraud  is  alleged 
either  in  the  procurement  or  in  the  perform- 
ance of  the  contract  by  defendant.  It  can- 
not be  said  the  removal  of  the  elevator  from 
the  building  would  cause  irreparable  in- 
jury. That  was  a  thing  contem^Hated  and 
agreed  upon,  in  case  the  purchase  price  was 
not  fully  paid. 

It  is  a  well-settled  rule  of  equity  practice, 
in  this  state,  that  relief  by  injunction  will 
not  be  granted  where  there  is  a  plain,  ade- 
quatC;  and  complete  remedy  at  law.  Burk* 
L.RA.1917C. 


hart  V.  Soott,  69  W.  Va.  694,  72  S.  E.  784. 
Shepherd  v.  Groff,  34  W.  Va.  123,  11  S.  E. 
997,  and  Shay  v.  Nolan,  46  W.  Va.  299,  33 
S.  E.  225.  And  while  it  is  true  recoupment 
is  not  a  permissible  defense  in  detinue,  still 
defendant  has  an  adequate  legal  remedy. 
Detinue  lies  only  to  recover  possession  of  a 
specific  chattel,  a  tangible  thing,  and  no 
such  defense  as  a  cross  demand,  or  reeoufh 
ment,  can  be  made  in  suoh  a  caae ;  the  party 
suing  is  entitled  to  all  or  none  of  it.  Whit- 
worth  V.  Thomas,  83  Ala.  308,  3  Am.  St. 
Rep.  725,  3  So.  781,  and  Brandon  v.  Mont- 
gomery Iron  Works,  96  Ala.  506,  11  So. 
540.  Recoupment  seems  to  be  available 
only  in  a  suit  for  money  due  on  contract, 
either  express  or  implied,  or  in  an  action 
for  damages  for  its  breadi.  Detinue  in- 
volves the  right  to  the  possession  of  the 
thing  sued  for,  and  recoupment  can,  in  no 
sense,  make  an  issue  affecting  that  right. 
Plaintiff  had  a  right  of  action  at  law  for 
damages  for  the  breach  of  the  contract;  and 
this  right  is  not  affected  by  defendant's  non- 
residence,  neither  is  it  a  factor  in  deter- 
mining general  equity  jurisdiction.  De- 
fendant's being  a  nonresident  gave  plaintiff 
a  right  to  proceed  against  it  by  attachment; 
it  could  have  attached  the  property  which 
was  sought  to  be  recovered  in  the  action 
of  detinue,  and  could  have  prevented  its 
removal,  pending  a  determination  of  the 
suit.  Plaintiff's  only  demand  is  for  unliqui- 
dated damagea,  which  is  peculiarly  a  jury 
question,  cognizable  only  in  a  court  of  law, 
except  in  very  rare  cases  where  it  is  only 
incidental  to  the  complete  enforcement  of 
an  equity.  The  facta  alleged  in  the  bill  do 
not  show  grounds  for  equitable  interference, 
and  the  decree  will  be  reversed  and  plain- 
tiff's bill  dismissed. 

Miller,  J.,  disaenting: 

I  cannot  concur  in  the  opinion  of  the 
court.  Plaintiff  contracted  .  for  a  partilstt- 
lar  machine.  The  bill  allegea  defendant 
only  partially  performed  its  contract;  that 
a  part  of  the  machine,  namely,  the  motor, 
is  of  larger  horse  power  and  more  expensive 
to  operate  than  IJie  one  called  for  by  the 
contract.  Plaintiff  has  paid  a  large  portion 
of  the  purchase  money.  It  needs  the  ele- 
vator, and  would  sustain  a  great  loss  to  its 
business  if  deprived  of  it,  in  addition  to  its 
loss  due  to  the  failure  of  defendant  to  fur- 
nish a  motor  of  the  particular  horse  power 
called  for,  and  according  to  the  allegation 
of  the  bill  plaintiff  is  ready  and  willing  to 
comply  with  the  contract  on  its  part,  and 
to  pay  the  balance  of  the  purchase  money 
immediately  upon  the  installation  by  the 
defendant  of  the  particular  motor  called  for. 

The  opinion  of  the  court,  however,  holds 
that  because  defendant  reserved  title  in  the 
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machine  until  paid  for,  with  right  to  retake 
the  property  for  failure  to  pay  the  balance 
of  the  purchase  money,  the  plaintiff  is 
bound,  notwithstanding  the  breach  upon  the 
part  of  the  defendant,  to  pay  the  balance 
of  the  purchase  money,  and  then  resort  to 
some  action  .at  law  against  the  defendant 
for  damages.  In  other  words  that  plaintiff 
mUBt  surrender  all  its  money  to  a  nonresi- 
dent defendant,  and  give  up  that  which 
I  think  it  has  the  right  to  hold  as  its  securi- 
ty, as  a  condition  of  retaining  the  property. 
It  is  conceded  that  no  adequate  defense 
can  be  made  in  this  action,  and  it  is  said 
that  the  only  relief  which  the  plaintiff  has 
is  to  pay  or  surrender  the  property  and 
resort  to  an  action  for  damages. 

The  strict  rule  that  equity  has  no  juris- 
diction where  there  is  an  adequate  remedy 
at  law  is  subject  to  this  limitation,  applica- 
ble here;  namely,  that  that  remedy  must  he 
as   complete  and  adequate  in  all   respects 


as  in  a  c<^urt  of  equity.  It  is  not  enough 
to  say  tliat  there  is  a  remedy  at  law,  but 
that  that  remedy  is  as  complete  and  ade- 
quate as  in  a  court  of  equity.  Eastern  Oil 
Co.  V.  Coulehan,  65  W.  Va.  631,  64  8.  E. 
dS6,  and  cases  cited. 

Equitably  a  purchaser  of  property,  will- 
ing to  comply  with  his  contract,  is  entitled 
to  hold  possession  and  to  decline  to  pay 
until  the  contract  of  the  seller  has  been  ful- 
filled. He  ought  not  to  be  required  to  part 
with  his  money,  or  surrender  the  property, 
or  give  up  any  other  legal  right,  while  the 
contract  of  the  other  party  remains  unful^ 
filled.  Defendant's  rights  depend  on  com- 
pliance with  the  contract  on  its  part,  and 
I  think  plaintiff  in  this  case  ought  to  be 
eutertained  in  a  court  of  equity  to  vindicate 
its  rights  under  the  contract.  Home  Oa6 
Co.  V.  Manning  Co-op.  Window  Glass  Co. 
63  W.  Va.  266,  61  S.  B.  329. 

I  would  reverse  the  decree^ 


Annotatioii — ^bijimction  to  restrain  action  by  teller  to  recover  property 

•did  by  conditional  tale* 


No  other  case  has  been  found  consid- 
ering the  specific  question  of  the  right 
to  enjoin  an  action  by  the  seller  of  prop- 
erty on  conditional  sale  to  recover  the 
property,  on  the  ground  that  the  prop- 
erty did  not  comply  with  the  contract  of 
sale,  or  that  it  was  not  as  represented 
or  warranted.  A  case  of  interest  on  the 
point  is  Baughman  Automobile  Co.  v. 
Emanuel  (1912)  137  Oa.  354,  38  L.R.A. 
(N.S.)  97,  73  S.  E.  511,  holding  that  the 
seller  of  property  by  conditional  sale 
will  not  be  enjoined  from  maintaining 
an  action  to  recover  the  property,  where 
the  purchaser  had  not  paid  for  it  and  it 
was  being  sold  in  foreclosure  of  a  me- 
chanic's lien  for  repairs  made  upon  it. 
This  decision,  however,  is  apparently 
based  upon  the  denial  of  any  remedy  in 
the  purchaser,  rather  than  on  the  theory 


that  the  remedy  by  injunction  was  not 
the  proper  one. 

In  Charleston  Hardware  Co.  v. 
Warner  Elbvator  Mpg.  Co.  ante,  75, 
the  plaintifif  sought  an  injunction  to  en- 
join an  action  by  the  seller  of  the  prop- 
erty which  would  result  in  the  purchaser 
being  unable  further  to  make  use  of  it. 
4s  to  the  right  of  the  purchaser  to  con- 
tinue to  use  the  property  purchased 
after  he  has  knowledge  that  it  does  not 
comply  with  the  contract,  and  assert 
such  noncompliance  as  a  defense  to  an 
action  for  the  purchase  price,  see  note 
in  36  L.R.A.(N.S.)  609.  And  as  to  a 
waiver  of  the  right  to  rescind  for  breach 
of  warranty  or  noncompliance  with  the 
contract,  see  note  in  36  L.R.A.(N.S.) 
467.  A.  G.  S. 
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EFFIE  CRAMBLITT 

V. 

PERCIVAIrPORTER   COMPANY,   Appt. 

(—  Iowa,  — ,  158  N.  W.  641.) 

Iian<llorcl    and    tenant    —    liability    of 
a^nt  for  Injury  to  tenant. 

The  agent  for  the  care  and  rental  of  an 
apartment   house   is   not   personally   liable 

Note.  —  As  to  liability  of  agent  of  leased 
premises  for  injuries  due  to  defects  therein, 
flee  annotation  following  this  case,  post,  83. 
L.RJ1.1917C. 


for  injuries  to  a  tenant  through  a  defect  in 
a  common  passageway. 
For  other  oases,  see  Principal  and  Agent, 
III,  in  Dig.  1-52  N.  8, 

(June  29,  1916.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  District  Court  for  Polk  CJounty 
in  plaintiffs  favor  in  an  action  brought  to 
recorer  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 
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Messrs.    Stipp,    Perry,    &    Starzinger, 

for  appellant: 

Even  had  defendant  employed  William  M. 
Lennan  &  Company  or  its  workmen,  it  is 
not  responsible  for  their  negligence. 

Dutton  V.  Amesburg  Nat.  Bank,  181  Mass. 
154,  63  N.  £.  405;  Frassi  v.  McDonald,  122 
Cal.  400,  55  Pac.  139,  772;  Louthan  v. 
Hewes,  138  Cal.  116,  70  Pac.  1065;  Hoff  v. 
Shockley,  122  Iowa,  721,  64  L.R.A.  538,  101 
Am.  St.  Rep.  289,  98  N.  W.  673;  Boss  v. 
Jarmulowsky,  81  App.  Div.  577,  81  N.  Y. 
Supp.  400;  Blake  &  Co.  v.  Woolf  [1898]  2 
Q.  B.  426,  67  L.  J.  Q.  B.  N.  S.  813,  70  L.  T. 
N.  S.  188,  47  Week.  Rep.  8,  62  J.  P.  659; 
Wiese  v.  Remme,  140  Mo.  289,  41  S-  W.  797, 
3  Am.  Neg.  Rep.  222;  Bennett  v.  Truebody, 
66  Cal.  509,  56  Am.  Rep.  117,  6  Pac.  329; 
Lawrence  v.  Shipman,  39  Conn.  586;  Fran- 
cis V.  Johnson,  127  Iowa,  391,  101  N.  W. 
878,  17  Am.  Neg.  Rep.  507. 

Defendant,  being  an  intermediate  agent, 
is  not  responsible  for  the  misfeasance  or 
nonfeasance  of  any  subagents  or  sub- 
agencies. 

Stone  V.  Cartwright,  6  T.  R.  411, 101  Eng. 
Reprint,  622,  3  Revised  Rep.  220,  9  Mor. 
Min.  Rep.  672;  Rapson  v.  Cubitt,  9  Mees.  k 
W.  710,  152  Eng.  Reprint,  301,  Car.  &  M. 
64,  11  L.  J.  Exch.  N.  S.  271,  6  Jur.  N.  S.  606; 
Weir  V.  Bell,  L.  R.  8  Exch.  Div.  238,  47  L. 
J.  Exch.  N.  S.  704,  38  L.  T.  N.  S.  929,  26 
Week.  Rep.  746;  Cargill  v.  Bower,  L.  R. 
10  Ch.  Div.  602,  47  L.  J.  Ch,  N.  S.  649,  38 
L.  T.  N.  S.  779,  26  Week.  Rep.  716;  Brown 
V.  Lent,  20  Vt.  529;  Bath  v.  Caton,  37 
Mich.  199;  Bianki  v.  Greater  American  Ex- 
position, 3  Neb.  (Unof.)  656,  92  N.  W. 
615;  Kuhnert  v.  Angell,  10  N.  D.  69,  88  Am. 
St.  Rep.  675,  84  N.  W.  619;  Williams  v. 
Dean,  134  Iowa,  216,  11  L.R.A.(N.S.)  410, 
111  N.  W.  931. 

Defendant  is  not  liable  to  the  plaintiff 
for  its  own  nonfeasance,  if  any. 

Van  Antwerp  v.  Linton,  89  Hun,  417,  69 
N.  Y.  S.  R.  762,  35  N.  Y.  Supp.  318,  af- 
firmed in  157  N.  Y.  716,  53  N.  E.  1133; 
Labadie  v.  Hawley,  61  Tex.  177,  48  Am. 
Rep.  278;  Dean  v.  Brock,  11  Ind.  App.  607, 
38  N.  E.  829;  Delaney  v.  Rochereau,  34  La. 
Ann.  1123,  44  Am.  Rep.  456;  Drake  v. 
Hagan,  108  Tenn.  266,  67  S.  W.  470;  Wil- 
liams v.  Dean,  134  Iowa,  216,  11  L.R.A. 
(N.S.)  410,  111  N.  W.  931;  Minnis  v. 
Younker  Bros.  —  Iowa,  — ,  118  N.  W.  532. 

As  a  matter  of  law,  there  was  no  evidence 
to  warrant  the  jury  in  finding  that  the  Per- 
cival-Porter  Company  had  such  control  over 
the  premises  (whatever  degree  of  control 
that  may  be)  as  to  render  it  chargeable  as 
the  landlord. 

Mills  v.  Bills,  97  Iowa,  684,  66  N.  W. 
881 ;  Alton  v.  Foster,  207  III.  150,  69  N.  E. 
L.R.A.1917C. 


783;  Rigdon  t.  More,  242  111.  256,  134  Am. 
St.  Rep.  328,  89  N.  E.  992. 

The  alleged  opening  on  the  landing  had 
not  existed  for  a  sufficient  length  of  time 
prior  to  the  happening  of  the  accident  to 
charge  the  landlord  with  notice. 

Burke  y.  National  India-Rubber  Co.  21 
R.  I.  446,  44  Atl.  307. 

Messrs.  Franklin  A  Miller  for  appellee. 

Gaynor,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  occupied  a  suite  of  rooms  in  an 
apartment  house.  At  the  time  she  entered 
into  possession  of  the  rooms,  she  did  so 
under  a  lease  from  one  Mesmer.  Subse- 
quently, and  prior  to  the  injury  of  which 
she  complains,  the  building  in  which  these 
rooms  were  situated  was  sold  to  one  Mary 
A.  Porter,  and  the  lease  which  the  plaintiff 
had  with  Mesmer  was  also  assigned  to  her. 
Mary  A.  Porter  was  the  owner  of  this 
building  at  the  time  the  accident  happened 
of  which  plaintiff  complains.  The  plaintiff's 
rooms  were  on  the  third  floor  of  the  build- 
ing and  were  reached  by  a  stairway.  In 
front  of  plaintiff's  rooms  was  a  large  hall- 
way, reserved  by  the  landlord  for  the  use 
of  the  tenants  of  the  rooms  upon  that  floor. 
A  janitor  was  employed  whose  duty  it  waa 
to  keep  the  halls  and  steps  clean,  and  keep 
the  apartments  heated  in  winter.  He  had 
charge  and  control  over  the  stairway  for 
the  use  of  tenants  to  get  to  and  from  the 
rooms,  and  it  was  part  of  his  duty  to  keep 
lights  lighted  in  the  hall.  These  defendants 
were  the  agents  of  the  owner,  and  had  the 
control  and  management  of  the  building  for 
her,  collected  the  rents,  and  had  general 
charge  of  the  repairs. 

In  the  spring  of  1911,  Mary  A.  Porter, 
by  written  contract,  employed  William  M. 
Lennan  &  Company,  electrical  contractors, 
to  wire  this  building,  and  these  contractors 
had  exclusive  direction  and  control  of  the 
method  and  means  to  be  pursued  in  accom- 
plishing this  result;  and  neither  the  owner 
of  the  premises  nor  these  defendants  re- 
served or  exercised  any  direction  or  con- 
trol as  to  the  manner  or  method  to  be  used 
in  accomplishing  these  results.  The  owner 
of  the  building,  Mary  A.  Porter,  took  the 
initiative  in  this  matter,  employed  these 
contractors  to  do  this  work,  and  frequently 
visited  the  premises  during  the  progress  of 
the  work.  Whatever  was  done  in  and  about 
the  landing  leading  to  plaintiff's  apartment 
was  done  by  the  workmen  of  this  electrical 
contractor.  Plaintiff's  contention  Ia  that, 
in  the  progress  of  the  work,  they  removed 
a  board  from  the  floor  of  this  hallway  in 
front  of  the  rooms  occupied  by  her,  and, 
without  replacing  the  board,  placed  an  oil- 
cloth over   it;   that  she  returned  home  at 
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night,  in  tlie  evening  when  it  was  dark  and 
the  hall  unlighted,  stepped  into  this  hole, 
and  was  severely  injured.  There  is  no  evi- 
dence that  the  defendants  or  Mary  A.  Por- 
ter had  actual  knowledge  of  the  alleged 
opening  in  the  landing.  It  had  existed  for 
about  three  hours  and  was  covered  with  an 
oilcloth.  There  ia  no  eontroveray  aa  to 
theee  facte. 

Plaintiff  brings  this  action  against  these 
defendants,  and  seeks  to  hold  them  respon- 
sible for  her  injuries.  The  plaintiff  brought 
her  action  originally  against  these  defend- 
ants as  owners  of  the  building.  The  defense 
interposed  was  nonliability,  on  the  ground 
that  the  condition  which  caused  her  injury 
was  the  result  of  the  negligence  of  an  inde- 
pendent contractor,  for  which  these  defend- 
ants were  not  liable.  Upon  that  trial  it 
was  stipulated,  for  the  purposes  of  that 
case,  as  follows:  The  defendant  is  a  cor- 
poration organited  under  the  laws  of  the 
state  of  Iowa.  Harvey  M.  Porter  was  man- 
aging director  of  defendant  company  at  the 
time  this  cause  of  action  arose;  that,  as 
such  managing  director,  he  had  power  and 
authority  to  represent  the  defendant  cor- 
p<Mration,  and  did  so  represent  the  defend- 
ant corporation  in  the  remodeling  of  the 
premises  described  in  plaintiff's  petition, 
and  that  the  work  was  prosecuted  under  his 
direction  while  acting  for  this  corporation. 
This  stipulation  was  introduced  in  evidence. 
•Upon  this  hearing,  the  evidence  disclosed 
without  contradiction,  except  as  contradict- 
ed by  the  above  stipulation,  that  Mr.  Porter 
did  not  personally  supervise  the  making  of 
any  alterations  in  the  building.  No  good 
purpose  would  be  accomplished  by  setting 
out  the  facts  as  disclosed  in  this  record, 
since,  under  the  undisputed  facts,  we  find 
the  plaintiff  is  not  entitled  to  recover. 

In  the  court  below,  a  verdict  was  re- 
turned for  the  plaintiff,  and,  judgment  being 
entered  upon  the  verdict,  defendants  appeal. 

The  record  discloses  that  these  defendants 
were  the  agents  of  the  landlord  in  the  man- 
agement and  control  of  this  building  gener- 
ally, collected  the  r^its^  and  had  a  duty  to 
her  to  see  that  it  was  kept  in  reasonable  re- 
pair. The  record  does  not  show  that  they 
assumed  any  duty  touching  this  wiring,  or 
the  work  out  of  which  the  condition  arose 
which  caused  the  injury. 

Where  one  owes  a  positive  contractual 
duty,  or  a  duty  arising  out  of  a  contract,  or 
a  legal  duty,  to  another,  to  maintain  a 
plaee  for  the  uae  of  the  other,  in  a  condi- 
tion that  is  reasonably  safe  for  the  use  to 
which  it  is  to  be  put,  a  failure  to  so  main- 
tain it  is  a  failure  to  di»eharge  a  duty  im- 
posed by  law  or  contract;  and  if  injury  re- 
sults to  the  party  to  whom  the  duty  is  owed, 
aa  a  proximate  result  ol  this  failure,  an  ac- 
L.R.A.1917C. 


tion  based  on  negligence  arises.  This  is  the 
basis  on  which  the  rule  rests  that  makes 
the  master  liable  to  his  servant,  if,  peradven- 
ture,  the  master  fails  to  furnish  the  serv- 
ant a  reasonably  safe  place  in  which  to  dis- 
charge the  duties  assigned  him  by  the 
master.  The  principle  upon  which  this  rule 
is  founded  has  equal  application  to  the  duty 
which  the  landlord  owed  to  his  tenants, 
when,  having  leased  several  apartments,  he 
reserves  to  himself,  and  under  his  control, 
the  stairway  and  landings  for  the  common 
use  of  all.  Out  of  this  relationship  of  land- 
lord and  tenant  arises  a  duty  to  see  that  the 
place  so  retained  and  devoted  to  the  use  of 
the  several  tenants  is  kept  and  maintained 
in  a  reasonably  safe  condition  for  their  use. 
When  this  duty  is  the  master's  duty,  or  when 
this  duty  is  the  landlord's  duty,  personally 
owing  by  him  to  the  servant  or  to  the  ten- 
ant, it  devolves  upon  him  to  exercise  rea- 
sonable care  to  see  that  this  duty  is  per- 
formed. It  is  a  duty  which  the  master  him- 
self owes;  therefore  not  delegable  to  another. 
By  whatever  hand  the  duty  is  undertaken,  it 
is  still  the  hand  of  the  master.  Where  con- 
ditions arise  that,  in  and  of  themselves,  are 
violative  of  the  duty  which  the  master  owes, 
and  involve  peril  to  the  one  to  whom  the 
duty  is  owed,  it  matters  not  by  whom 
the  condition  was  brought  about.  If  the 
master  permits  that  to  be  done  which,  in 
the  doing  or  in  the  manner  of  the  doing, 
creates  a  condition  which  reaches  back  and 
involves  the  master's  original  duty,  and  is 
violative  of  it,  the  master  is  chargeable  for 
injuries  resulting  therefrom. 

In  the  case  at  bar,  we  are  not  concerned 
with  the  negligence  of  the  independent  con- 
tractor in  leaving  the  board  out.  W^e  may 
assume,  under  the  record  and  for  the  pur- 
poses of  this  case,  the  board  was  left  out; 
left  out  by  the  negligent  act  of  an  inde- 
pendent contractor;  that  this  left  the  place 
unsafe  and  dangerous  for  the  use  of  the  ten- 
ant. The  act  of  the  independent  contractor 
in  creating  the  danger,  however  negligent,  is 
not  chargeable  to  the  landlord.  That  is  not 
the  landlord's  negligence  upon  which  liabil- 
ity is  predicated.  The  liability  of  the  mas- 
ter rests  upon  the  fact  that  he  owed  a  duty 
to  keep  the  place  in  a  reasonably  safe  condi- 
tion, and  this  duty  was  not  discharged,  and 
injury  resxilted  as  a  proximate  result  there- 
of. The  landlord's  liability  rests,  if  at  all, 
upon  his  failure  to  keep  the  place  in  a  rea- 
sonably safe  condition  for  the  use  of  the 
tenants.  Out  of  the  relationship  of  landlord 
and  tenant,  under  the  circumstances  of  this 
case,  this  duty  was  created. 

In  the  case  at  bar,  the  owner  or  landlord 
owed  a  duty  to  the  tenants  to  keep  the  place 
where  this  accident  occurred  in  a  reason- 
ably safe  condition  for  the  use  of  the  ten- 
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ants,  and,  if  he  failed  in  this  duty  and  in 
jury  resulted,  the  landlord  became  liable 
therefor,  and  this,  whether  the  unsafe  con- 
dition complained  of  resulted  from  his  own 
negligence,  the  negligence  of  his  servants,  or 
from  the  negligence  of  an  independent  con- 
tractor and  his  servant.  An  independent 
contractor  is  one  who,  exercising  an  inde- 
pendent employment,  contracts  to  do  a  piece 
of  work  according  to  his  own  methods,  and 
without  being  subject  to  the  control  of  his 
employer,  except  as  to  the  result  of  his 
work.  See  Humpton  v.  Unterkircher,  97 
Iowa,  509,  66  N.  W.  776,  14  Am.  Neg.  Gas. 
595;  Overhouser  v.  American  Cereal  Co.  118 
Iowa,  417,  92  N.  W.  74;  Hughbanks  v.  Bos- 
ton Invest.  Co.  92  Iowa,  267,  60  N.  W.  640. 

It  follows,  therefore,  that  the  employer 
of  an  independent  contractor  is  not  liable 
for  the  negligent  act  of  the  independent  con* 
tractor,  resulting  in  injuries  to  third  per- 
sons to  whom  the  employer  owed  no  duty 
of  protection.  Under  such  circumstances, 
the  negligent  act  of  the  independent  con- 
tractor and  ita  consequences  are  not  charge- 
able  to  the  employer,  because  the  injury  was 
not  the  result  of  the  negligent  act  of  the 
employer,  and  resulted  to  one  to  whom  the 
employer  owed  no  duty  of  protection  against 
the  consequences  of  the  act.  See  Francis  v. 
Johnson,  127  Iowa,  391,  101  N.  VV.  878,  17 
Am.  Neg.  Rep.  507;  Hoflf  v.  Shockley,  122 
Iowa,  720,  64  L.R.A.  538,  101  Am.  St.  Rep. 
289,  98  N.  W.  573. 

In  the  case  at  bar,  the  landlord  owed  a 
positive  duty  to  the  tenants  to  keep  this 
hallway  in  a  reasonably  safe  condition.  If 
not  kept  in  that  condition,  the  landlord's 
duty  to  the  tenant  was  violated.  The  viola- 
tion of  this  duty  involved  actionable  negli- 
gence, under  the  particular  circumstances  of 
this  case,  as  to  the  landlord.  There  is  no 
evidence  that  the  landlord  was  guilty  of  any 
aflirmative  negligent  act  in  creating  the  con- 
dition which  caused  plaintiff's  injury.  There 
is  no  evidence  that  the  landlord  had  actual 
knowledge  of  the  opening  left  in  the  landing. 
There  is  no  evidence  from  which  it  could  be 
reasonably  inferred  that  the  landlord  knew, 
or  had  reason  to  know,  that  the  work  re- 
quired of  this  independent  contractor,  in  its 
full  and  fair  discharge  under  his  contract, 
would  create  the  condition  which  we  must 
assume  existed  at  the  time  plaintiff  claims 
to  have  received  her  injuries.  It  is  certain- 
ly true  that  the  landlord  had  no  knowledge 
of  the  existence  of  this  defect  in  the  floor  of 
the  hallway  until  long  after  the  happening 
of  the  injury  of  which  plaintiff  complains. 
The  condition  was  created  bv  the  act  of  an 
independent  contractor  in  performing  duties 
which  did  not,  in  and  of  themselves,  involve 
the  leaving  of  this  unprotected  opening  in 
the  hallway.  Neither  the  landlord  nor  these 
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defendants  directed  or  controlled  the  man- 
ner in  which  the  work  should  be  done  that 
was  required  of  this  independent  contractor. 
The  work  was  done  by  the  independent  ood- 
tractor,  through  his  servants,  in  the  manner 
which  to  them  appeared  reasonably  neceB- 
sary  for  the  full  performance  and  completion 
of  the  work  that  they  had  undertaken.  The 
landlord  is  not  liable  for  the  negligence  of 
this  independent  contractor  and  its  work- 
men in  leaving  this  hole  in  the  floor.  Hie 
negligence,  if  any,  of  the  landlord,  must  be 
traced  to  the  violation  of  that  duty  which 
it  owed  to  the  tenant,  to  keep  this  landing 
in  a  reasonably  safe  condition  for  the  ubc 
of  all  the  tenants.  If  it  did,  in  fact,  become 
in  an  unsafe  condition  with  the  knowledge 
of  the  landlord,  even  though  this  condition 
grew  out  of  the  negligence  of  the  independ- 
ent contractor,  and  the  landlord  permitted 
it  to  remain  so,  and  thereby  exposed  his  ten- 
ants to  danger,  the  landlord  violated  his 
duty;  and  to  this  his  liability,  if  any,  is 
traceable. 

It  must  be  kept  in  mind  that  the  plaintiff 
originally  was  the  tenant  of  one  Carl  W. 
Mesmer  under  a  written  lease;  that  subse- 
quently Mary  A.  Porter  purchased  the  prem- 
ises, so  leased  from  Mesmer,  and  took  an  as- 
signment of  plaintiff's  lease ;  that  thereafter 
the  relation  of  landlord  and  tenant  existed 
between  the  plaintiff  and  Mary  A.  Porter. 
The  obligation  to  maintain  this  common 
landing  in  a  safe  condition  grew  out  of  the 
contractual  relationship  existing  between 
Mary  A.  Porter  and  the  plaintiff.  It  was  a 
personal  duty  which  she  assumed  to  this 
plaintiff  because  of  that  relationship,  and 
of  her  control  over  this  common  landing  to 
which  plaintiff  was  given  access. 

So  much  for  the  law  that  governed  the  re- 
lationship between  Mary  A.  Porter  and  the 
plaintiff  growing  out  of  the  contractual  rela- 
tionship created  by  the  lease.  So  much  for 
the  duty  which  Mary  A.  Porter  owed  to  the 
plaintiff  to  see  that  this  common  landing, 
reserved  by  her  and  over  which  she  assumed 
control,  was  kept  in  a  rea8ona))ly  safe  con- 
dition for  the  use  of  the  plaintiff. 

As  to  these  defendants,  a  different  rule 
applies.  There  was  no  contractual  relation 
between  the  plaintiff  and  these  defendants; 
nor  did  they  assume  any  contractual  relation- 
ship to  her  with  reference  to  maintaining 
this  landing  in  a  reasonably  safe  condi- 
tion for  her  use.  Concede  that  the  stipula- 
tion made  at  the  former  trial  exposes  the 
true  relationship  of  these  defendants  to  the 
subject-matter  of  this  controversy;  assume 
that  Herman  M.  Porter  was  managing  direc- 
tor of  the  defendant  corporation  at  the  time 
this  action  arose ;  that,  as  such  manftging  di- 
rector, he  had  power  and  authority  to 
represent  the  defendant  corporation,  and  did 
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ao  represent  the  defendant  corporation  in 
the  remodeling  of  the  premises  described  in 
plaintiff's  petition,  and  that  the  work  there 
prosecuted  was  under  his  direction  while 
acting  for  the  corporation.  This  stipulation 
makee  plain  this  fact,  and  this  fact  only  so 
far  ae  material  to  this,  that  Harvey  M.  Porter 
represented  the  defendant  company  and  had 
authority  to  do  so  in  the  remodeling  of  the 
premises;  that  the  work  was  prosecuted  un- 
der his  directing  while  acting  iot  the  cor- 
poration. 

The  question  arises,  From  whom  did  the 
defendant  corporation  get  authority  to  act 
in  the  premises  t  We  must  assume  that  this 
authority  was  granted  to  them  by  the  owner 
of  the  building,  under  some  arrangement  or 
contract  with  the  owner  of  the  building, 
Mary  A.  Porter.  These  defendants  were  not 
the  owners  of  the  building,  nor  did  they 
have  any  interest  in  the  building,  nor  in  the 
tenants,  nor  in  the  wiring  of  the  building 
under  the  contract  with  Lennan  except  as 
agents  and  representatives  of  the  owner,  the 
landlord.  The  undisputed  evidence  is  that 
this  Percival-Porter  Company  never  owned 
this  apartment  house,  and  never  had  any 
property  interest  in  it.  Whatever  doty  they 
assumed,  touching  the  mansgement  and  con- 
trol of  this  building,  was  a  duty  assumed  by 
them  to  the  landlord,  under  some  contractu- 
al  relationship  with  her.  What  this  rela- 
tionship was  does  not  appear  further  than 
that  they  were  acting  as  agents  for  the  own- 
er, and,  as  such,  had  charge  and  control  of 
the  building,  and  directed  through  Mr.  Port- 
er the  making  of  the  alterations.  The  only 
affirmative  act  touching  the  wiring  of  this 
building  with  which  the  defendants,  through 
Mr.  Porter,  were  connected,  involves  the  let- 
ting of  the  contract  to  Lennan  &  Company. 
This  contract  was  the  contract  of  the  land- 
lord with  Liennan  &  Company,  and  not  with 
these  defendants.  It  seems  that  the  land- 
lord, Mary  A.  Porter,  desired  to  have  this 
building  wired.  She  advertised  for  bids: 
Among  the  bidders  were  Lennan  &  Company. 
Lennan  ft  Company  being  the  lowest  bidder, 
the  contract  to  wire  the  building  was  let  by 
her  to  them.  Tliey  became  independent 
contract<Nrs.  As  the  landlord  could  not  be 
liable  for  the  independent  affirmative  negli- 
gence of  these  independent  eontractors>  un- 
less this  affirmative  independent  negligence 
created  or  left  a  condition  which  violated 
some  duty  which  she,  as  landlord,  owed  to 
the  plaintiff,  these  defendants  under  no  cir- 
cumstances could  be  rendered  liable  for  any 
active  negligence  of  the  independent  con- 
tractor which  did  not  create  or  leave  a  con- 
dition which  violated  some  duty,  contractual 
or  otherwise,  which  they  owed  to  the  plain- 
tiff. All  contractual  duty  and  all  legal 
duty  which  these  defendants  owed  in  the 
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premises  was  under  and  by  virtue  of  their 
contractual  relationship  with  the  owner,  by 
which  they  became  the  agents  of  the  owner 
for  the  supervision  and  control  of  this  build- 
ing. Whatever  duties  th^  assumed  were 
duties  to  the  owner.  Whatever  duties  they 
assumed  and  failed  to  perform  were  duties 
assumed  towards  the  owner  and  neglected. 
Touching  the  manner  in  whicli  this  hallway 
was  kept,  if  it  owed  any  affirmative  duty  at 
all,  that  affirmative  duty  was  owing  to  the 
owner,  and  not  to  the  tenant.  The  record 
does  not  disclose  that  they  assumed  any 
affirmative  duty,  even  to  the  owner,  touch- 
ing the  keeping  of  this  hallway  in  safe  con- 
dition. Kven  if  they  did  assume  such  duty 
and  neglected  it,  it  was  negligence  to  per- 
form a  duty  which  it  owed  to  tlie  owner, 
and  not  to  this  plaintiff.  It  is  not  contend- 
ed that  either  the  owner  or  these  defend- 
ants were  guilty  of  any  affirmative  act  of 
negligence  in  the  creation  of  the  condition 
which  caused  plaintiffs  injury.  The  most 
that  can  be  said  of  these  defendants  is  that 
they  neglected  to  perform  some  affirmative 
duty  which  they  owed  to  the  owner.  It  is 
a  case  of  nonfeasance,  and  not  of  malfeas- 
ance on  the  part  of  these  defendants  as  to 
anyone.  The  condition  that  caused  plain- 
tiff's injury  was  created  and  left  exposed 
by  the  active  negligence  of  one  to  whom  the 
owner  had  given  the  wiring  of  this  build- 
ing in  charge.  Tlie  condition  had  existed 
less  than  three  hours  before  the  injury  oc- 
curred, and  neither  the  landlord  nor  these 
defendants  had  any  knowledge  of  its  exist- 
ence before  the  happening  of  the  injury. 
There  is  nothing  in  the  record  disclosing 
that  these  defendants  had  assumed  any  af- 
firmative duty  to  keep  this  hallway  in  re- 
pair, out  of  which  arose  any  duty  on  their 
part  to  the  plaintiff  to  see  that  it  was  kept 
in  repair.  The  duty  to  keep  it  in  repair 
was  the  dutv  of  the  landlord,  a  failure  to 
discharge  which,  in  a  proper  case,  may 
create  actionable  negligence. 

While  it  is  true  that  the  principal  is  lia- 
ble for  the  carelessness  of  the  agent,  the 
converse  is  not  true, — ^that  the  agent  is  lia- 
ble for  the  failure  of  the  principal  to  dis- 
charge affirmative  duties  which  he  may  owe. 
While  it  is  true  imder  the  doctrine  of  re- 
spondeat superior,  that  where  the  relation 
of  principal  and  agent  exists,  as  to  third 
persons,  the  principal  is  liable  for  the  acts 
or  omissions  of  the  agent  within  the  scope 
of  his  employment,  the  doctrine  has  no  ap- 
plication as  between  an  independent  con- 
tractor and  the  principal.  In  such  cases, 
the  owner  is  not  answerable  for  the  acts 
or  omissions  of  the  independent  contractor, 
except  where  injury  occurs  to  one  to  whom 
the  owner  owes  a  positive  duty  to  protect 
against  the  consequences  of  the  act  or  con- 
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dition  which  causes  the  injury.  Then  the 
liability  rests,  primarily,  not  upon  the 
negligence  of  the  independent  contractor, 
but  upon  the  negligence  of  the  principal  in 
failing  to  protect  the  person  against  the 
consequences  which  result  to  him  from  the 
negligence  of  the  independent  contractor 
where  the  duty  of  protection  exists. 

These  defendants  were  not  plaintiff's  land- 
lord. They  owed  her  no  duty  because  of 
the  existence  of  such  relationship.  The  ac- 
tion is  in  tort,  and  rests  upon  the  failure 
of  the  landlord  to  keep  the  hallway  to 
which  plaintiff  was  given  access  in  a  rea- 
sonably safe  condition.  We  assume  that  it 
was  the  landlord's  duty  to  do  this  under  the 
circumstances  of  this  case.  The  effort  here 
is  to  charge  these  defendants,  as  agents  of 
the  landlord,  with  the  same  duty,  and  to 
predicate  liability  on  the  failure  to  dis- 
charge that  duty.  They  were  acting  in  a 
purely  representative  capacity,  representing 
the  landlord.  Whatever  rights  they  ac- 
quired in  and  about  this  building  were  ob- 
tained from  her.  Whatever  duties  they  as- 
sumed, touching  the  management  of  the 
building,  were  duties  they  assumed  to  her. 
No  liability  can  be  predicated  by  this  plain- 
tiff upon  a  failure  of  these  agents  to  dis- 
charge any  contractual  duty  which  they 
owed  to  her  as  landlord.  If  they  are  to  be 
liable  at  all,  the  liability  must  be  predicated 
upon  something  that  they  did.  If  the  record 
discloses  that  they  were  guilty  of  some  mis- 
feasance or  trespass  or  malfeasance  which 
resulted  in  injury  to  the  plaintiff,  they 
would  be  liable  to  her,  and  could  not  shield 
themselves  and  claim  that  in  so  doing  they 
were  acting  for  another. 

The  general  rule  is  that  an  agent  is  not 
liable  to  a  stranger  simply  for  nonfeasance, 
for  a  failure  to  discharge  some  duty  which 
he  owes  to  his  master  or  principal,  even 
though  the  master  and  principal  owes  that 
duty  to  the  person  injured.  The  agent  may 
be  liable  as  for  a  breach  of  contract,  but 
only  to  his  principal.  Such  breach,  however, 
is  not  a  tort  of  which  a  stranger  may  com- 
plain. In  the  instant  case,  if  these  defend- 
ants owed  any  duty  to  keep  this  building  in 
safe  repair,  it  was  a  duty  which  they  owed 
to  the  owner,  growing  out  of  some  relation- 
ship existing  between  them.  If  they  as- 
simied  to  discharge  this  duty,  and  were 
guilty  of  some  active  negligence  to  the  hurt 
of  the  plaintiff,  they  would  be  clearly  liable 
to  her  as  for  tort;  but  a  mere  failure  to 
discharge  the  obligations  assumed  under  the 
contractual  relationship  with  the  owner,  a 
mere  failure  to  perform  those  duties,  was  a 
breach  of  the  contractual  duty  to  the  owner 
L.RJ^.1917C. 


of  which  the  owner  might  complain,  but  of 
which  no  stranger  to  such  contractual  rela- 
tionship could  complain.  See  Murray  v. 
Usher,  117  N.  Y.  642,  23  N.  E,  564;  Cincin- 
nati, N.  O.  ft  T.  P.  R.  Co.  V.  Robertson,  115 
Ky.  858,  74  S.  W.  1061;  Williams  v.  Dean, 
134  Iowa,  216,  11  L.RJL(N.S.)  410,  111  N. 
W.  931. 

In  Dean  t.  Brock,  11  Ind.  App.  507,  38 
N.  £.  829,  we  find  this  language:  ''An 
agent,  while  obeying  the  command  or  per- 
forming the  service  of  the  principal,  is  not 
justified  in  committing  a  tort;  and  if  he 
does,  not  only  the  principal,  but  the  agent, 
may  be  made  to  answer  in  damages  there- 
for. But  where  a  duty  rests  on  the  princi- 
pal, and  not  on  the  agent,  its  nonperformance 
by  the  latter  creates  no  liability  against 
him,  if  injury  results.  True,  he  may  owe  a 
duty  to  the  principal  to  faithfully  discharge 
his  duties  as  agent;  but  he  owes  no  duty  to 
others,  except  that  in  the  performance  of 
these  duties  he  shall  not  do  anything  which 
will  cause  injury  to  them.  If  the  agent 
fails  to  perform  a  duty  which  he  owes  to 
the  principal,  and  by  reason  of  such  non- 
performance or  neglect  of  duty  a  third  per- 
son sustains  injury,  no  action  can  be  main- 
tained against  the  agent  by  such  third 
person  on  account  thereof." 

In  the  case  at  bar,  the  defendants  did  not 
undertake  to  wire  this  house  for  the  land- 
lord, nor  did  they  assume  any  duty  to  the 
landlord,  or  to  any  one  else,  as  to  the  man- 
ner in  which  this  work  should  be  done.  The 
duty  of  wiring  this  house  had  been  delegat- 
ed by  the  landlord  to  an  independent  con« 
tractor.  Over  this  contractor,  the  defend- 
ants here  were  given  and  assumed  no 
control.  They  were  guilty  of  no  active  negli- 
gence or  misfeasance  in  this  work.  The  con- 
dition that  resulted  in  the  injury  to  the 
plaintiff  was  a  condition  that  grew  out  of 
the  negligent  act  of  this  independent  con- 
tractor. Of  this  condition,  neither  the  land- 
lord nor  these  defendants  had  any  knowledge 
prior  to  the  injury.  See  Kuhnert  v.  Angell, 
10  N.  D.  59,  88  Am.  St.  Rep.  675,  84  N.  W. 
579;  Bianki  y.  Greater  American  Exposi- 
tion, 3  Neb.  (Unof.)  656,  92  N.  W.  615; 
Minnis  v.  Younker  Bros.  —  Iowa,  — ,  118  N. 
W.  632. 

We  think  the  plaintiff  has  wholly  failed  to 
make  a  case  of  actionable  negligence  against 
these  defendants;  that  the  motion  for  a 
directed  verdict  should  have  been  sustained, 
and  the  cause  is  therefore  reversed. 

Evans,  Ch.  J.,  and  Ladd  and  Salinger, 
JJ.,  concur. 
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Anaotalkin    LiahiBty  of  agent  of  leased  premises  for  injuries  due  to  de- 
fects therein. 


This  note  is  confined  to  cases  where 
all  or  part  of  the  premises  are  in  pos- 
session of  a  lessee  or  lessees,  and  does 
not  otherwise  purport  to  include  cases 
involving  the  liability  of  an  agent  or 
other  person  having  control  of  prem- 
ises for  the  owner. 

Oemeral  groiuid  of  llabilitj. 

The  liability  of  an  agent  having  in 
charge  premises  leased  to  others  has 
been  held  to  depend  upon  the  applica- 
tion of  rules  of  misfeasance  and  non- 
feasance. These  rules,  however,  are  not 
a  satisfactory  basis  or  ground  upon 
which  to  rest  the  responsibility  of  the 
agent.  The  true  ground  of  liability  rests 
upon  the  question  of  the  duty  of  the 
agent  and  his  negligent  disregard  or  vio- 
lation of  that  duty.  If,  by  reason  of  the 
character  of  his  possession  and  control 
of  the  leased  property,  or  his  af&rmative 
acts  with  regard  thereto,  some  primary 
duty  is  cast  upon  him  to  keep  the  prem- 
ises in  a  safe  condition  for  the  tenants 
or  others,  his  negligent  failure  to  per- 
form or  his  negligent  performance  of 
this  duty  will  raider  him  liable  to  oth- 
ers properly  on  the  premises  who  are 
injured  by  defects  therein  due  to  such 
n^ligence  on  the  part  of  the  agent. 

Bat  the  fact  of  agency  for  the  rent- 
ing of  real  estate  does  not  render  the 
agent  liable  for  personal  injuries  to  oth- 
ers from  defects  in  the  leased  premises, 
where  the  landlord  himself  would  not 
have  been  or  was  not  liable.  And  in 
some  instances  the  fact  of  ageney  may 
protect  the  agent  from  liability,  although 
the  landlord  himself  is  liable.  In  such 
case  the  agent's  esoape  from  liability  is 
due  to  the  fact  that  the  circumstances 
cast  upon  him  no  duty  as  to  the  safe 
condition  of  the  leased  premises,  while 
such  a  duty  was  cast  upon  the  landlord. 
It  is  not  the  purpose  of  this  note  to  con- 
sider the  question  of  the  duty  of  the 
landlord  as  to  the  safe  condition  of  the 
leased  premises.  Notes  dealing  with 
this  question  in  its  various  aspects  are 
referred  to  in  a  note  appended  to  Glid- 
den  V.  Qoodfellow,  L.R.A.1916F,  1073. 

The  foregoing  statement  as  to  the  rule 
of  the  liability  of  an  agent  is  not  based 
upon  the  reasoning  of  the  cases  con- 
sidering the  question,  but  rather  upon 
the  result  actually  reached  in  the  ma^ 
jority  of  them.  It  must  be  conceded 
that  as  a  rule  the  courts  have  under- 
taken to  reconcile  the  particular  decision 
L.RJ1.1917C. 


with  the  rules  relating  to  the  distinction 
between  misfeasance  and  nonfeasance  of 
an  agent.  For  a  general  consideration 
of  this  distinction,  see  notes  in  28  L.R.A. 
433;  25  L.B.A.(N.S.)  343;  and  L.R.A. 
1916F,  670. 

The  doctrine  has  been  asserted  that 
at  common  law  the  agent  is  Uable  to  a 
third  person  for  doing  something  which 
he  ought  not  to  have  done,  but  not  for 
not  doing  something  which  he  ought  to 
have  done.  In  the  latter  case  he  is  lia- 
ble only  to  his  principal.  Delaney  v. 
Rochereau  (1882)  34  La.  Ann.  1123,  44 
Am.  Rep.  456. 

It  is  not  the  agent's  contract  with 
the  principal  which  exposes  him  to  or 
protects  him  from  liability  to  third  per- 
sons, but  his  conunon-law  obligation  so 
to  use  property  in  his  custody  and  con- 
trol as  not  to  injure  another.  This  ob- 
ligation is  neither  increased  nor  di- 
minished by  his  entrance  upon  the 
duties  of  agent,  nor  can  its  breach  be 
excused  by  the  plea  that  his  principal 
is  chargeable.  Baird  v.  Shipman  (1890) 
132  BL  16,  7  L.R.A.  128,  22  Am.  St. 
Rep.  504,  23  N.  E.  384. 

In  order  to  render  the  agent  liable, 
the  neglect  of  performance  must  be  of  a 
duty  which  he  owes  third  persons,  inde- 
pendent of  and  apart  from  the  agency 
which  arises  from  contract.  Tippecanoe 
Loan  &  T.  Co.  v.  Jester  (1913)  180  Ind. 
357,  L.R.A.1916B,  721,  101  N.  B.  916. 

The  liability  of  an  agent  of  leased 
property  to  third  persons  rests  upon  his 
negligence  of  omission  or  commission 
after  he  has  undertaken  performance, 
and  the  violation  of  his  duty  in  these 
regards,  causing  the  injury  complained 
of.     Ibid. 

For  everyone,  whether  principal  or 
agent,  is  responsible  directly  to  persons 
injured  by  his  negligence  in  fulfilling 
obligations  resting  upon  him  in  his 
individual  character,  which  the  law  im- 
poses upon  him  indq>endently  of  con- 
tract. These  obligations  are  not  in* 
creased  or  diminished  by  becoming  an 
agent  for  another.  Delaney  v.  Roch- 
ereau (La.)  supra. 

The  real  ground  for  holding  an  agent 
liable  for  personal  injuries  to  a  ten- 
ant is  not  that  of  ageney,  but  of 
failure  to  perform  a  duty  imposed 
by  law  upon  the  owner  of  premises,  or 
persons  in  control  of  them^  to  so  use  or 
manage  the  property  as  not  to  injure 
another.    There  is  a  privity  in  law  by 
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virtue  of  which  everyone  in  charge  of 
property  is  under  the  obligation  to  so 
use  it  as  not  to  injure  another.  Tippe- 
canoe Loan  &  T.  Co.  v.  Jester  (Ind.) 
supra. 

In  this  connection  it  is  to  be  noted 
that  nonfeasance  is  the  failure  to  do 
that  which  one  person  has  agreed  to  do 
for  another,  or  which  is  imposed  by  vir- 
tue of  his  agency  for  another,  rather 
than  failure  to  do  something  imposed  as 
a  legal  duty.  Misfeasance  is  the  failure 
to  do  something  imposed  as  a  legal  duty 
or  doing  in  an  improper  manner  that 
which  the  principal  ought  to  have  done. 
Dean  v.  Brock  (1894)  11  Ind.  App.-507, 
38  N.  E.  829. 

It  has,  however,  been  asserted  that 
there  is  no  difference  in  the  moral  re- 
sponsibility between  an  act  of  misfeas- 
ance and  one  of  nonfeasance,  and  there 
should  be  none  where  there  is  any  legal 
responsibility.  For  the  omission  of  an 
act,  or  a  nonfeasance,  however,  which 
does  not  involve  the  nonperformance  of 
a  duty,  responsibility  does  not  attach. 
But  where  it  does  involve  the  nonper- 
formance of  a  duty  to  such  an  extent 
that  the  agent  is  liable  to  the  principal 
for  damages  due  to  his  neglect,  there  is 
no  hardship  in  compelling  him  to  re- 
spond directly  to  the  injured  party. 
Lough  V.  John  Davis  &  Co.  (1902)  30 
Wash.  213,  59  L.R.A.  805,  94  Am.  St. 
Rep.  848,  70  Pac.  491,  17  Am.  Neg.  Rep. 
146. 

Wkere  possession  passed  to  tenant. 

An  agent  of  leased  property  generally 
is  under  no  l^al  duty  to  keep  it  in  re- 
pair and  safe  for  the  use  of  the  tenant, 
and  hence  he  is  not  liable  to  him  for 
personal  injuries  resulting  from  its  de- 
fective condition  due  merely  to  the 
agent's  neglect  to  perform  for  his  prin- 
cipal a  duty  which  the  latter  owed  to 
his  tenants.  Dean  v.  Brock  (Ind.)  su- 
pra. 

An  agent  is  not  liable  for  injury  to 
the  guest  of  a  tenant  due  to  a  defective 
gallery,  although  the  leased  premises 
were  in  the  charge  and  control  of  the 
agent.  Delaney  v.  Rochereau  (La.)  su- 
pra. 

And  see  Minnis  v.  Younker  Bros. 
(1908)  —  Iowa,  — ,  118  N.  W.  532,  hold- 
ing that,  where  there  is  no  evidence  that 
the  agent  knew  of  ice  forming  on  the 
sidewalk  in  front  of  the  leased  prem- 
ises, he  is  not  liable  for  personal  injury  I 
received  by  a  person  falling  thereon,  and 
declaring  that,  even  if  the  agent  had  I 
knowledge  of  iCe  on  the  sidewalk  and  [ 

neglected  to  remove  it.  this  would  be  a 
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mere  act  of.^jaonfeasanee,  which  would 
not  render  him  liable  for  such  an  injury. 

Where    premises   are   leased   in   dan« 
serons   oonclition. 

Where  an  agent  leased  premises  in  a 
dangerous  condition,  and  agreed  to  keep 
the  same  in  repair,  and  failed  to  do  so, 
he  is  liable  for  personal  injuries  to  a 
person  lawfully  on  the  premises,  due  to 
this  defect.  Baird  v.  Shipman  (1890) 
132  HL  16,  7  L.R.A.  128,  22  Am.  St.  Rep. 
504,  23  N.  E.  584.  And  see  Gibson  v. 
Leonard  (1890)  37  IlL  App.  344,  declar- 
ing that  even  an  agent  of  leased  prem- 
ises is  responsible  for  their  condition 
when  he  leased  them.  It  has,  however, 
been  held  that  where  there  is  no  claim 
of  misfeasance  or  positive  wrong  on  the 
part  of  the  agent,  but  it  is  claimed 
merely  that  he  failed  to  keep  in  repair 
and  good  habitable  condition  the  de- 
mised premises,  and  did  not  give  notice 
to  the  tenant  of  the  dangerous  condition 
thereof,  the  agent  is  not  liable  for  an 
injury  resulting  to  a  tenant  due  to  de- 
fects therein  existing  at  the  time  of  mak- 
ing the  lease,  although  he  had  the  gen- 
eral control  and  supervision  of  the 
premises.  Drake  v.  Hagan  (1902)  108 
Tenn.  265,  67  S.  W.  470. 

Wbere   ac^nt   retains   eontroL 

It  has  been  held  that  where  an  agent 
undertakes  the  entire  management  of  a 
building  for  his  principal,  employing 
and  paying  the  help,  including  the  oper- 
ator of  an  elevator,  and  paying  for  all 
repairs,  any  negligent  act  of  his,  wheth- 
er by  omission  or  commission,  consti- 
tutes misfeasance  and  renders  him  lia- 
ble for  personal  injuries  to  persons  using 
the  elevator  in  the  building,  due  to  his 
failure  to  keep  it  in  repair,  together 
with  the  negligence  of  the  operator  in 
operating  it.  Orcutt  v.  Century  Bldg. 
Co.  (1906)  201  Mo.  424,  8  L.R.A.(N.S.) 
937,  99  S.  W.  1062.  So,  where  an  agent 
is  in  the  absolute  control  and  manage- 
ment of  a  building  leased  to  different 
tenants,  and  he  has  full  power,  author- 
ity, and  direction  to  repair,  he  is  liable 
for  an  injury  to  a  child  caused  by  the 
defective  condition  of  a  veranda  used 
by  the  tenants  in  common,  the  defect 
being  due  to  the  negligent  failure  of. 
the  agent  to  keep  the  same  in  repair. 
Lough  V.  John  Davis  &  Co.  (1902)  30 
Wash.  213,  59  L.R.A.  805,  94  Am.  St. 
Rep.  848,  70  Pac.  491,  17  Am.  Neg.  Rep. 
146.  And  where  the  agent  of  an  apart- 
ment house  permits  to  get  out  of  repair 
an  elevator  door  used  by  the  tenants  in 
common,  he  is  liable  to  a  tenant  for  in- 
juries due  to  such  defeet.     Tippecanoe 
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Loan  ft  T.  Co.  y.  Jester  (1913)  180  Ind. 
357,  L.R.A.1915E,  721,  101  N.  E.  915. 
And  an  agent  in  charge  of  a  building 
leased  to  different  tenants,  who  man- 
ages the  same,  executes  leases  therefor, 
eoUects  the  rents,  and  makes  repairs,  is 
liable  for  negligently  causing  water  to 
be  admitted  to  a  pipe  leading  to  a  room 
oecnpied  by  a  tenant,  thereby  injuring 
the  latter's  goods.  Bell  v.  Josselyn 
(1855)  3  Gray  (Mass.)  309,  63  Am.  Dec. 
741.  And  see  Campbell  y.  Portland 
Sugar  Go.  (1873)  62  He.  552,  16  Am. 
Rep.  503,  holding  to  be  liable  for  in- 
juries to  an  employee  of  a  lessee  of  a 
wharf,  the  agent  of  the  owner,  who 
leased  the  wharf  and  agreed  to  keep  it 
in  repair,  and  negligently  permitted  it 
to  become  out  of  repair  and-  dangerous. 
So,  where  an  agent  haying  charge  and 
eontrol  of  the  leased  premises,  and  also 
the  adjoining  premises,  caused  the  drain 
to  be  so  negligently  constructed  on  the 
adjoining  premises  as  to  permit  water 
to  drain  therefrom  upon  the  leased  prem- 
ises, injuring  the  goods  of  the  tenant, 
he  is  liable  therefor.  Martin  y.  Benoist 
(1886)  20  Mo.  App.  262.  But  the  fact 
that  the  agent  had  control  of  the  leased 
premises  and  employed  persons  to  oper- 
ate an  eleyator  for  the  use  of  the  ten- 
ants and  others  does  not  render  him 
liable  for  personal  injuries  to  a  person 
using  the  elevator,  where  they  are  due 
solely  to  the  negtigenoe  of  the  employee 
operating  the  elevator,  since  such  em- 
ployee is  the  servant  of  the  owner  of 
the  premises,  and  not  of  the  agent. 
Smith  v.  Pawlak  (1907)  136  HI.  App. 
279,  affirmed  in  (1908)  233  III.  401,  84 
N.  E.  272. 

Wl&ere  asent  vadertake*  to-  repair. 

Where  an  agent  having  authority  to 
lease  premises  and  collect  the  rents 
therefrom  contracts,  at  the  request  of 
his  principal,  with  a  competent  person 
for  the  construction  of  a  wire  fence 
across  a  driveway  on  the  premises  used 
by  the  public,  he  is  not  liable  to  a  tres- 
passer for  injuries  due  to  the  negligMice 
of  the  employee  in  failing  to  protect 
the  fence  by  a  guard  or  railing  accord- 
ing to  instructions.  Kuhnert  v.  Angell 
(1900)  10  N.  D.  59,  88  Ant  St.  Rep. 
675,  84  N.  W.  579.  So,  where  an  agent 
who  was  authorized  merely  to  collect 
and  transmit  the  rent  of  the  demised 
premises  consented  to  the  digging  of  a 
drain  to  connect  the  premises  with  the 
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not  assume  any  responsibility  for  direct- 
ing the  work  except  to  agree  to  pay 
for  the  work,  he  is  not  liable  to  third 
persons  injured  through  the  failure  of 
the  person  doing  the  work  to  guard  a 
ditch  dug  in  a  public  street  for  the  pur- 
|X)se  of  making  the  connection.  Cran- 
dall  V.  Loomis  (1884)  56  Vt.  664.  And 
an  agent  of  premises  leased. to  different 
tenants  is  not  liable  for  personal  inju- 
ries to  one  of  the  tenants  caused  by  a 
hole  in  a  landing  used  by  the  tenants 
in  common,  which  had  existied  only  for 
a  short  period  of  time  (about  three 
hours)  and  was  due  to  the  negligence  of 
independent  contractors  in  making  re- 
pairs, the  contract  therefor  having  been 
made  between  the  contractors  and  the 
owner.  Crambutt  v.  PsROiVAii-PoRcis 
Co.  ante,  77.  But  see  Carson  v.  Quinn 
(1907)  127  Mo.  App.  525,  105  S.  W. 
1088,  which  holds  that,  conceding  that 
an  agent  in  charge  of  the  leased  prem- 
ises is  liable  only  for  a  misfeasance  and 
for  acts  of  positive  wrong,  nevertheless 
where  he  directs  and  superintends  the 
construction  of  a  hole  or  trap  in  a  walk, 
and  has  the  exclusive  control  of  and 
supervision  over  the  premises,  and 
leaves  this  hole  uncovered,  his  omission 
is  not  a  mere  nonfeasance,  but  it  is  the 
violation  of  a  duty  he  owes  the  tenants, 
rendering  him  liable  for  personal  in- 
juries to  a  tenant  due  to  stepping  in  the 
hole. 

Effect  of  eleotlon  by  injured  person. 

Where  the  lessee  leased  the  premises 
of  the  owner  and  sought  to  enforce 
against  him  his  action  for  personal  in* 
juries  due  to  defects  therein,  he  cannot 
thereafter  hold  the  agent  of  the  lessor. 
La  Vette  v;  Hardman  (Waah.)  L.R.A. 
1917B,  222.  And  it  has  been  held  that 
where  an  agent  has  leased  premises  for 
his  principal,  and  is  sued  jointly  with  the 
principal  for  personal  injuries  dne  to 
the  negligence  of  the  former,  a  prior 
judgment  on  the  merits  in  favor  of  the 
agent  upon  the  precise  issue  later  urged 
against  the  principal  is  a  bar  to  the 
right  to  recover  against  the  latter,  where 
the  principal  could  act  or  fail  to  act  only 
through  the  agent.  Young  v.  Rohrbough 
(1910)  88  Nib.  106, 129  N.  W.  1^7.  As 
to  the  effect  of  a  judgment  in  an  action 
between  the  principal  and  a  third  per- 
son as  res  judicata  in  an  action  between 
the  latter  and  the  agent^  see  note  in  37 
L.R.A.(N.S.)  37.  A.  Q.  8. 
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HENRY  TUDER,  a  Minor,  Appt, 

V. 

OREGON  SHORT  LINE  RAILROAD  COM- 
PANY, Respt. 

(—  Minn.  — ,  160  N.  W.  785.) 

Carrier  —  leaving  train  at  intermediate 
station. 

1.  Plaintiff  had  taken  passage  on  one  of 
defendant's  paasenger  trains,  paying  his 
fare  between  certain  points  on  the  line.  At 
an  intermediate  station  during  a  short  stop 
plaintiff  left  the  train  and  proceeded  to  a 
restaurant  a  block  and  a  half  away  for  re- 
freshments. When  he  returned  to  the  sta- 
tion he  found  that  his  train  had  departed. 
It  is  held  that  the  relation  of  passenger  and 
carrier  ceased  upon  plaintiff's  failure  to  re- 
turn to  the  station  in  time  to  resume  his 
journey  upon  the  train,  and  that  he  had 
no  right,  as  a  matter  of  law,  to  continue 
the  journey  upon  some  other  train  without 
further  payment  of  fare. 

For  other  cases,  see  Carriers,  IL  c,  4,  ♦»*  ^9- 
1-52  N.  8. 

Same  —  Injury  —  liability. 

2.  He  took  passage  upon  a  freight  train 
without  payment  of  fare,  with  the  consent 
of  the  engineer,  riding  upon  a  Hat  car 
loaded  with  rock,  from  which  he  was  thrown 
by  a  violent  jerk  of  the  train  and  injured. 
It  is  held  that  he  was  not  a  passenger 
while  so  riding  upon  the  freight  train.  The 
engineer  was  without  authority  to  accept 
him  as  a  paesenger,  and  he  was  in  fact  and 
law  a  trespasser  thereon. 

For  other  cases,  see  Carriers,  II.  c,  2,  in  Dig. 
1-52  N.  S, 

Evidence  —  sufficiency. 

3.  The  evidence  did  not  require  the  sub- 
mission of  the  case  to  the  jury,  upon  the 
question  of  passenger  and  carrier,  or  of  in- 
jury by  wilful  negligence. 

For  other  cases,  see  Trial,  II,  h,  in  Dig, 
1''52  N,  S. 

(January  6,  1017.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  deny- 
ing new  trial  of  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Headnotes  by  Bboww,  Ch.  J. 


Messrs.  Walter  D.  Corrl^n  and  Bar- 
ton A  Kay  for  appellant. 

Mr.  £dward  P.  Sanborn,  for  respond- 
ent: 

To  render  a  railroad  company  liable  for 
injuries  resulting  from  the  operation  of  its 
trains  or  other  conduct  of  its  business,  it 
must  appear  that  the  company  failed  in  the 
performance  of  some  duty  it  owed  the  in- 
jured party. 

Akers  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
58  Minn.  540,  60  N.  W.  660;  Ellington  v. 
Great  Northern  R.  Co.  96  Minn.  176,  104 
N.  W.  827,  19  Am.  Neg.  Rep.  342;  Wicken- 
burg  v.  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  94  Minn.  276,  102  N.  W.  713. 

Plaintiff  was  not  a  passenger  at  the  time 
of  his  injury,  and  defendant  owed  no  duty 
to  him  as  such. 

De  Kay  v.  Chicago,  M.  A^  St.  P.  R.  Co.  41 
Minn.  179,  4  L.R.A.  632,  16  Am.  St  Rep. 
687,  43  N.  W.  182,  4  Am.  Neg.  Cas.  233; 
State  V.  Grand  Trunk  R.  Co.  58  Me.  176, 
4  Am.  Rep.  258;  Stone  ▼.  Chicago  &  N. 
W.  R.  Co.  47  Iowa,  82,  29  Am.  Rep.  458; 
Wyman  v.  Northern  P.  R.  Co.  34  Minn.  210, 
25  N.  W.  349,  8  Am.  Neg.  Cas.  438 ;  Hatten 
v.  Newark  &  J.  C.  R.  Co.  39  Ohio  St.  375; 
Hutchinson,  Carr.  2d  ed.  §  575,  p.  658;  4 
Elliott,  Railroads,  §  1595,  p.  2491;  Louis- 
ville &  N.  R.  Co.  v.  Klyman,  108  Tenn.  304, 
56  L.R.A.  769,  91  Am.  St.  Rep.  756,  67  S. 
W.  472 ;  Auerbach  v.  New  York  C.  &  H.  R. 
R.  Co.  89  N.  Y.  281,  42  Am.  Rep.  2^0; 
Roberts  v.  Koehler,  12  Sawy.  262,  30  Fed. 
94;  State  v.  Overton,  24  N.  J.  L.  435,  61 
Am.  Dec.  671;  Drew  v.  Central  P.  R.  Co. 
51  Cal.  425;  Wilsey  v.  LouisvUle  &  N.  R. 
Co.  83  Ky.  611;  Oil  Creek  A  A.  River  R. 
Co.  V.  Clark,  72  Pa.  231;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Henry,  84  Tex.  678,  16  L.R  A. 
318,  19  S.  W.  870;  Radley  v.  Columbia 
Southern  R.  Co.  44  Or.  332,  75  Pac.  212, 
1  Ann.  Cas.  447,  16  Am.  Neg.  Rep.  669; 
Albin  V.  Chicago,  R.  I.  A  P.  R.  Co.  103  Mo. 
App.  308,  77  S.  W.  163;  Atchison,  T.  ft  S. 
F.  R.  Co.  ▼.  Cameron,  14  C.  C.  A.  358,  32 
U.  S.  App,  67,  66  Fed.  709;  Clark  v.  Colo- 
rado ft  N.  Y.  R.  Co.  19  L.R.A.(N.S.)  988, 
91  C.  C.  A.  368,  165  Fed.  408;  Powers  ▼. 
Boston  ft  M.  R.  Co.  153  Mass.  188,  26  N. 
E.  446;  Files  v.  Boston  ft  A.  R.  Co.  149 
Mass.  204,  14  Am.  St.  Rep.  411,  21  N.  E. 
311,  3  Am.  Neg.  Cas.  866;  San  Antonio  ft 
A.  P.  R.  Co.  V.  Lynch,  8  Tex.  Civ.  App. 


Note. —  The  duty  and  liability  of  a  car* 
Tier  to  a  passenger  who  alights  temporarily 
at  an  intermediate  point  are  discussed  in 
the  note  to  Wether  la  v.  Missouri  P.  R.  Co. 
61  L.R.Av(N.S.)    899. 

As  to  status  of  one  wrongfully  on  train 
by  collusion  with  a  train  employee,  see 
notes  to  Grahn  v.  International  &  G.  N.  R. 
Co.  5  L.R.A.(N.S.)  1025,  and  St.  Louis,  I. 
L.R.A.1917C. 


M.  ft  S.  R,  Co.  V.  Jones,  37  L.R.A.(N.S.) 
418;  and  later  case,  Cleveland  v.  Pine  Bluff 
A.  River  R.  Co.  44  L.R.A.(N.S.)  687. 

Other  specific  aspects  of  the  general  ques- 
tion as  to  who  are  passengers  are  treated  in 
notes  cited  in  the  Indexes  to  L.R.A.  Notes 
under  the  title,  "Carriers,"  subtitle,  "Who 
are  passengers." 
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513,  28  6.  W.  262,  10  Am.  Neg.  Caa.  317; 
Smith  T.  Louisville,  £.  A  St.  L.  R.  Co.  124 
Ind.  304,  24  N.  £.  753;  Baltimore  ft  O.  S.  W. 
R.  Co.  V.  Cox,  66  Ohio  St.  276,  00  Am.  St. 
Rep.  583,  64  N.  E.  110,  12  Am.  Neg.  Rep. 
544;  Eaton  ▼.  Delaware,  L.  &  W.  R.  Co. 
57  N.  Y.  382,  15  Am.  Rep.  513;  Janny  ▼. 
Great  Northern  R.  Co.  68  Minn.  880,  65 
N.  W.  450;  Breyig  v.  Chicago,  St.  P.  M.  k 
0.  R.  Co.  64  Minn.  168,  66  N.  W.  401; 
McNamara  ▼.  Great  Northern  R.  Co.  61 
Minn.  206,  63  N.  W.  726;  Chicago  ft  S.  R. 
Co.  ▼.  Field,  7  Ind.  App.  172,  52  Am.  St. 
Rep.  444,  34  N.  £.  406;  Powers  v.  Boston 
ft  M.  R.  Co.  153  Mass.  188,  26  N.  £.  446; 
Hoar  ▼.  Maine  C.  R.  Co.  70  Me.  65,  35  Am. 
Rep.  200;  Gardner  v.  New  Haven  ft  N.  R. 
Co.  51  Conn.  143,  50  Am.  Rep.  12;  Miaaonri^ 
K.  ft  T.  R.  Co.  V.  Williams,  01  Tex.  855, 

40  S.  W.  350,  42  S.  W.  855;  Chiei^  ft 
E.  R.  Co.  V.  Field,  7  Ind.  App.  172,  52  Am. 
St.  Rep.  444,  34  N.  £.  406;  Merrill  v.  East- 
em  R.  Co.  130  Mass.  238,  52  Am.  Rep;  705, 
1  N.  E.  548;  HoDSton  ft  T.  C.  R.  Co.  y. 
Moore,  40  Tex.  31,  30  Am.  Rep.  08,  10  Am. 
N^.  Cas.  282;  Smith  v.  Louisville  E.  ft 
St.  L.  R.  Co.  124  Ind.  304,  24  N.  E.  753; 
Purple  V.  Union  P.  R.  Co.  57  L.R.A.  700, 
51  C.  C.  A.  564,  114  Fed.  123,  11  Am. 
Neg.  Rep.  500;  Alabama  ft  V.  R.  Co.  v. 
Livingston,  84  Miss.  1,  36  So.  256;  Chicago, 
B.  ft  Q.  R.  Co.  V.  Casey,  0  111.  App.  632; 
4  Elliott,  Railroads,  §  1580;  Virginia 
Midland  R.  Co.  v.  Roach,  83  Va.  375,  5  S. 
E.  175. 

Plaintiff's  injury  resulted  from  his  own 
negligence. 

Clark  V.  Colorado  ft  N.  W.  R.  Co.  10 
L.R.A.(N.S.)  988,  91  C.  C.  A.  358,  165  Fed. 
408;  Radley  v.  Columbia  Southern  R.  Co.  44 
Or.  332,  75  Pac.  212,  1  Ann.  Cas.  447,  15 
Am.  Neg.  Rep.  650;  Chicago,  G.  W.  R.  Co. 
V.  Mohaupt,  18  L.R.A.(N.S.)  760,  80  C.  C. 
A.  467,  162  Fed.  665;  Baltimore  ft  P.  R. 
Co.  V.  Jones,  06  U.  S.  430,  24  L.  ed.  506, 
7  Am.  Neg.  Cas.  340;  Wood,  Railway  Law, 
p.  1100,  §  304;  Sanders  v.  Chicago,  R.  I. 
ft  P.  R.  Co.  10  Okla.  325,  61  Pae.  1075,  8 
Am.  Neg.  Rep.  327;  St.  Louis  South  West- 
ern R.  Co.  V.  Rice,  0  Tex.  Civ.  App.  500, 
29  S.  W.  525;  Pennsylvania  R.  Co.  v.  Lang" 
don,  92  Pa.  21,  37  Am.  Rep.  651,  10  Am. 
Neg.  Cas.  215;  Baltimore  A  O.  S.  W.  R. 
Co.  v.  Cox,  66  Ohio  St.  276,  00  Am.  St. 
Rep.  583,  64  N.  E.  110,  12  Am.  Neg.  Rep. 
544;  Files  v.  Boston  ft  A.  R.  Co.  140  Mass. 
204,  14  Am.  St.  Rep.,  411,  21  N.  E.  311, 
3  Am.  Neg.  Cas.  856:'  Kentucky  C.  R.  Co. 
V.  Thomas,  79  Ky.  160,  42  Am.  Rep.  208; 
Houston  ft  T.  C.  R.  Co.  v.  Clemmons,  55  Tex. 
88,  40  Am.  Rep.  799 ;  Texas  ft  P.  R.  Co.  v. 
Black,  87  Tex.  160,  27  S.  W.  118;  Atchison, 
T.  ft  S.  F.  R.  Co.  V.  Johnson,  3  Okla.  41, 

41  Pkte.  641,  6  Am.  Neg.  Cas.  167;  Schilling 
L.RJL.1017C. 


V.  Winona  ft  St.  P.  R.  Co.  66  Minn.  252,  68 
N.  W.  1083;  Oviatt  v.  DakoU  C.  R.  Co.  43 
Minn.  300,  45  N.  W.  436. 

Even  if  the  truth  of 'plaintiff's  story  is 
assumed,  he  was  at  the  time  of  his  injury 
nothing  more  than  a  trespasser,  to  whom  the 
defendant  owed  no  duty. 

Ellington  v.  Great  Northern  R.  Co.  06 
Minn.  176,  104  N.  W.  827,  19  Am.  Neg.  Rep. 
342;  PeUit  v.  Great  Northern  R.  Co.  58 
Minn.  120,  50  N.  W.  1082;  Wickenburg  v. 
Minneapolis,  St.  P.  ft  S.  Ste.  M.  R.  Co.  04 
Minn.  276,  102  N.  W.  713;  St.  Louis  ft  S.  F. 
R.  Co.  V.  Gosnell,  23  Okla.  588,  22  L.R.A. 
(N.S.)  802,  101  Pac.  1126;  Young  v.  Mis- 
souri P.  R.  Co.  ^  Mo.  App.  ->,  84  S.  W. 
175;  Emerson  v.  Peteler,  35  Minn.  481,  50 
Am.  Rep.  337,  20  N.  W.  311;  Barney  v. 
Hannibal  ft  St.  J.  R.  Co.  126  Mo.  372,  26 
LJI.A.  847,  28  S.  W.  1060;  Brevig  v.  Chi- 
eago,  St.  P.  M.  ft  0.  R.  Co.  64  Minn.  168, 
66  N.  W.  401. 

Bravns,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  for  personal  injuries,  in  which  at 
the  close  of  the  trial  the  court  directed 
a  verdict  for  defendant,  and  plaintiff  ap- 
pealed from  an  order  denying  a  new  trial. 

The  assignments  of  error  present  the  sin- 
gle question  whether  the  trial  court  erred 
in  directing  a  verdict  for  defendant.  We 
answer  the  question  in  the  negative. 

The  facts  as  disclosed  by  the  evidence,  con- 
strued most  favorably  to  plaintiff,  are  as 
fi^lows:  Plaintiff  at  the  time  of  the  in- 
jury complained  of  was  in  the  neighborhood 
of  eighteen  years  of  age,  an  Austrian,  and 
not  very  familiar  with  the  English  lan- 
guage, though  he  could  speak  and  under- 
stand the  same  to  some  extent.  He  resided 
at  Milwaukee,  Wisconsin,  but  in  September, 
1913,  was  at  Butte,  Montana,  in  search  of 
emplo3rment.  He  visited  an  employment 
agency  and  was  hired  with  other  laborers 
for  some  coneern  engaged  in  operations 
in  Utah,  near  the  city  of  Ogden.  Plaintiff 
was  not  certain  of  the  name  of  his  prospec- 
tive employer  or  hie  place  of  business.  How- 
ever, he  with  others  so  hired,  in  charge  of  a 
foreman,  took  passage  on  one  of  defendant's 
trains  runni|ig  between  Butte  and  Ogden, 
arriving  at  the  latter  point  about  11  o'clock 
A.  ic.  the  following  day.  Plaintiff  paid  a 
fee  of  $2  to  the  employment  agency  and 
was  given  a  check  or  tag,  evidently  for 
identification,  which  he  placed  in  his  hat. 
The  foreman  paid  the  railroad  fare  of  all 
the  m&i,  sud  the  conductor  supplied  plaintiff 
with  another  check,  which  he  also  placed 
in  his  hat.  The  destination  of  the  men,  as 
plaintiff  testified,  was  some  point  south  of 
Ogden;  just  where  he  did  not  know.  When 
the  train  arrived  at  Ogden,  it  was  announced 
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by  the  conductor  and  also  the  foreman  that 
there  would  he  time  for  lunch,  though  it 
was  not  stated  how  much  time  would  be  al- 
lotted for  that  purjJose.  There  was  a  lunch 
counter  within  the  station  building  avail- 
able to  all  who  wished  to  patronize  the  same. 
For  some  reason,  not  particularly  impor- 
tant, plaintiff  did  not  go  to  the  station  for 
his  lunch,  but  instead  thereof  left  the  prem- 
ises of  the  railroad  company  and  proceeded 
to  a  Chinese  restaurant  something  like  a 
block  and  a  half  away.  He  there  procured 
refreshments  and  in  about  fifteen  or  twenty 
minutes  returned  to  the  station.  When  he 
came  back,  he  found  that  his  train  had  gone 
on  its  way  south.  Whatever  baggage  plain- 
tiff had  with  him  was  on  the  train,  and  he 
had  no  transportation,  or  evidence  thereof, 
other  than  the  checks  he  carried  in  his  hat. 
He  approached  some  one  at  the  station  he 
assumed  to  be  either  the  station  agent  or  a 
ticket  seller,  and  made  known  his  situation. 
He  testified  that  the  person  so  approached 
informed  him  that  there  was  no  other  pas- 
senger train  going  south  that  day,  but  that 
a  freight  train  was  going  out  soon,  and  he 
was  directed  to  the  point  in  the  yard  where 
the  train  might  be  found.  It  may  be  here 
remarked,  in  passing,  that  plaintiff  either 
received  no  information  as  to  other  passen- 
ger trains  going  south  that  day,  or  mis- 
understood  the  information  given  him;  for 
the  evidence  makes  it  clear  that  there  were 
other  passenger  trains  on  the  same  line, 
either  of  which  plaintiff  could  have  taken. 
But  this  is  not  important,  for  we  must 
assume  that  plaintiff  was  informed  to  the 
contrary,  and  that  he  acted  thereon.  After 
his  talk  with  the  agent,  plaintiff  proceeded 
into  the  yard  some  distance  from  the. sta- 
tion until  he  eame  to  a  freight  train  about 
ready  to  leave.  He  inquired  of  a  person  he 
found  oiling  the  engine,  whom  he  took  to 
be  the  engineer,  as  to  the  destination  of 
the  train,  stating  to  him  his  situation,  that 
the  train  he  came  in  on  had  gone  on  its  way 
while  he  was  at  a  restaurant,  and  that  he 
desired  to  take  passage  on  the  freight  train. 
He  testified  that  the  engineer  informed  him 
that  he  might  do  so,  and  directed  him  to 
climb  onto  one  of  the  cars  near  the  engine. 
Plaintiff  did  so,  and  got  upon  a  flat  or  gon- 
dola car  which  was  loaded  with  crushed 
rock.  The  load  of  rock  came  within  6 
inches  of  the  top  of  the  sides  of  the  car,  and 
his  presence  on  the  car,  4  or  6  feet  from 
the  end  thereof,  was  plainly  observable.  He 
testified  that  the  conductor  of  the  train 
passed  after  he  had  so  taken  his  position 
on  the  car  and  noticed  his  presence,  but 
made  no  objection,  and  passed  on  to  the 
caboose,  soon  after  which  the  train  pulled 
out.  A  few  miles  out  of  Ogden  and  when 
going  up  a  long  grade  plaintiff  testified 
L.RA,1917C. 


I  that  there  came  two  Budden  jerks  of  the 
train,  backward  and  forward,  and  of  such 
violence  as  to  throw  plaintiff  over  the  end  of 
the  car  to  the  track,  where  his  legs  were 
run  over  and  cut  off;  one  at  the  knee,  the 
other  a  few  inches  below  the  knee. 

Such  is  the  case  as  made  by  plaintiff's 
testimony,  and  what  has  been  said  covers 
the  evidence  in  point  of  substance,  and 
further  details  are  unnecessary.  There  is 
no  dispute  but  that  plaintiff  ^^'as  injured  at 
the  time  stated,  and  that  he  in  some  manner 
fell  between  the  cars  of  the  train  and  lost 
his  legs.  Two  of  the  trainmen  testified  that 
they  noticed  plaintiff  on  or  near  the  track 
as  the  train  was  on  its  way  up  the  grade, 
which  was  on  a  curve,  and  that  in  an  effort 
to  board  the  train  while  it  was  in  motion  he 
received  the  injury  of  which  he  complains. 
But  whether  he  was  thus  injured,  or  in  the 
manner  claimed  by  him,  was  a  question  of 
fact,  and  for  the  purposes  of  the  case  we 
assume  that  plaintiff's  story  expresses  the 
truth  in  the  premises;  and  upon  that  liasis 
we  dispose  of  the  appeal. 

Plaintiff  relies  for  recovery  upon  two  con- 
tentions, namely:  (1)  that  the  relation  of 
passenger  and  carrier  existed  between  the 
parties,  entitling  plaintiff  to  protection  as 
such;  and  (2)  that  though  plaintiff  was  not 
a  passenger  but  a  trespasser  upon  the  train, 
he  is  enUtled  to  recover  for  any  injury  oc- 
casioned by  the  wilful  negligence  of  de- 
fendant. And  his  counsel  earnestly  insist 
that  the  evidence  made  both  contentions  is- 
sues of  fact,  and  that  the  court  erred  in  tak- 
ing the  same  from  the  jury  by  an  instructed 
verdict.  We  are  unable  to  adopt  tliat  view 
of  the  case. 

There  is  no  doubt  of  the  fact  that  from 
Butte  to  Ogden  plaintiff  was  a  passenger. 
He  was  a  member  of  the  crew  of  laborers, 
and  his  passage  was  paid  to  the  point  of  des- 
tination beycmd  Ogd^.  But  when  he  left 
the  premises  of  the  company  at  Ogden,  on 
a  mission  of  his  own,  remaining  until  his 
train  had  departed  and  gone  its  way,  his 
rights  as  a  passenger  ceased  and  ended. 
Of  course,  if  he  had  returned  before  the 
train  pulled  out,  he  would  have  had  the 
right  to  continue  his  journey  thereon.  I>e 
Kay  V.  Chicago,  M.  k  St.  P.  R.  Co.  41  Minn. 
178,  4  L.R.A.  632,  16  Am.  St.  Rep.  687,  43 
N.  W.  182,  4  Am.  Neg.  Cas.  233.  But  upon 
returning  and  finding  that  his  train  had 
gone  he  clearly  had  no  right,  as  a  mat- 
ter of  law,  to  continue  his  journey  up- 
on some  other  train..  Wyman  v.  North- 
ern P.  R.  Co.  34  Minn.  210,  25  N.  W. 
349,  8  Am.  Neg.  Cas.  438;  2  Notes  to 
Minn.  Rep.  784;  Stone  v.  Chicago  &  N.  W. 
R.  Cu.  47  Iowa,  82,  29  Am.  Rep.  458;  Hatten 
V.  Newark  k  J.  C.  R.  Co.  39  Ohio  St.  376. 
He  therefore  was  not  a  passenger  upon  the 
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freight  train  unless  It  be  held  that  the  sug- 
gestion to  him  hj  the  ticket  seller  that  he 
could  take  passage  thereon,  the  statement 
of  the  engineer  of  that  train  that  he  mi^it 
ride  upon  the  ear  loaded  with  stone,  coupled 
with  the  further  fact  that  the  conductor 
of  the  train  saw  plaintiff  upon  that  car  and 
interposed  no  objection,  were  sufficient  to 
take  the  question  to,  and  justify,  the  jury 
in  finding  that  the  relation  of  passenger 
and  carrier  existed  between  the  parties.  We 
are  clear,  under  our  own  decieions,  and  with* 
out  regard  to  the  authorities  <e!sewbere,  that 
the  evidence  referred  to  was  wholly  in»ufti- 
cient  to  require  a  submission  of  the  case  to 
the  jury.  There  is  no  evidence  that  tiie 
ticket  seller  had  authority  of  the  char- 
acter sought  to  attribute  to  him,  it  ie  dear 
that  the  engineer  had  no  au^ority  to  ao* 
cept  plaintiff  as  a  passenger,  and  it  affirm* 
ativefy  appears  that  the  conductor  had  no 
such  authority.  But  the  conductor  did  not 
accept  plaintiff  as  a  passenger.  No  fare  was 
paid,  and  it  is  a  matter  of  pure  speculation 
whether  he  understood  that  plaintiff,  by 
lieing  upon  the  car,  intended  to  continue 
thereon  after  the  train  pulled  oBt,  or  whether 
he  was  a  mere  idler.  At  any  rate,  there  is 
no  evidence  that  any  of  the  employees  re- 
ferred to,  including  the  conductor,  had  any 
authority  to  bind  defendant  to  the  relation 
of  passenger  and  carrier.  In  the  place 
plaintiff  had  located  himself  upon  the  car 
loaded  with  crushed  rock.  Janny  v.  Oreat 
Northern  R.  Co.  «3  Minn.  380, '««  N.  W. 


450:  Rrevig  v.  Chicago,  St.  P..H.  &  0.  R. 
Co.  04  Minn.  168,  66  N.  W.  401 ;  McNamara 
V.  Great  Northern  R.  Co.  61  Minn.  696,  63 
N.  W.  726;  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Cox,  66  Ohio  St.  270,  90  Am.  St.  Rep.  583, 
64  N.  E.  119,  12  Am.  Neg.  Rep.  544;  Virginia 
Midland  R.  Co.  v.  Roach,  83  Va.  375,  5  S. 
E.  175. 

2.  The  second  contention,  namely »  that 
though  plaintiff  was  not  a  passenger  and 
was  without  the  right  of  protection  as  such, 
and  was  a  trespasser  upon  the  train,  yet  he 
is  entitled  to  recover  upon  the  theory  that 
hla  injury  was  the  result  of  the  wilful  neg- 
ligence of  the  engineer  of  the  train  in  so 
operating  his  engine  as  to  cause  the  violent 
jerk  which  threw  plaintiff  from  the  car,  does 
not  require  extended  discussion.  We  are  un- 
able from  the  record  to  eustain  the  claim. 
There  is  no  evidence  that  the  engineer  knew, 
or  that  he  ought  to  have  known,  that  plain- 
tiff was  in  a  position  of  peril  whan  the  train 
waa  moving  up  the  grade,  and  no  evidence 
that  the  jerk  of  the  train  of  wfaieh  plaintiff 
complains  was  the  reeult  of  any  negligent 
act,  or  anything  outside  of  or  beyond  that 
usually  incident  to  the  operation  of  th^ 
train  at  this  point.  Plaintiff,  by  taking  a 
position  upon  the  car,  assumed  all  ordi- 
nary risks  to  which  he  was  thus  exposed,  and 
cannot  complain  of  the  rough  handling  of 
the  train,  in  the  absence  of  some  clear  show- 
ing of  a  wilful  disregard  of  his  safety  by 
the  engineer.     We  find  no  such  showing. 

Order  affirmed. 


OKIiAHOAIA  SUPREIMB  COVKT. 

GUY  A.  FOWLER,  Plff.  in  Err., 

v. 

ROXIE  FOWLER. 
(—  Okla.  — ,  161  Pae,  827.) 

Appeal  —  allowance  of  alimony. 

1.  An  order  allowing,  alimony  pendente 
lite  is  not  a  final  order  from  which  an  ap- 
peal will  lie  to  this  court. 

For  other  caseBy  see  Appeal  and  Error,  L  h, 
in  Dig.  l-6t  N,  8. 

Divorce  -*  allowance  of  aflmdny  «•  vtt- 
lldlty. 

2.  An  order  for  alimony  pendente  lite  is 
not  void  because  no  evidence  on  behalf  of 
the  defendant  waa  heard. 

For  other  CMCS,  9ee  Divorce  and  Beparation, 
V.  6,  in  Dig.  1-52  V.  8. 

Appeal  *-  alimony  —  refusal  to  hear 
evidence. 

3.  An  order,  for  alimony  pendente  lite  will 

Headnotee  by  Bvvwqbd,  C. 

Note, —  For  inability  to  pay  alimony  as 
defense  to  contempt,  see  annotation  follow- 
ing this  case,  post,  97. 
L.R^.1917C. 


not  be  reversed  for  abuse  of  discretion  by 
tlie  trial  court  in  refusing  to  hear  testimony 
offered  by  the  defendant  thereon,  where  the 
trial  court  offers  to  hear  such  testimony 
upon  a  motion  to  reduce  the  amount  al- 
lowed, and  no  such  motion  is  filed. 
For  other  cases,  see  Appeal  apd  Srror^  VII. 
i,  4,  *«  Dig.  1-52  N.  8. 

Same  —  absence  of  exeeptton. 

4.  The  question  of  whether  the  trial  court 
during  tlie  trial  asked  questions  indicating 
his  opinion  of  the  guilt  of  a  defendant 
charged  with  contempt  is  not  before  us  for 
review  where  no  objection  or  exception  was 
taken  to  such  questions. 

For  other  caees,  see  Appeal  and  Error ,  F.  b, 
in  Dig.  1-52  .V.  8, 

Trial  —  argument. 

5.  Remarks  of  counsel  in  argument  ex- 
amined, and  held  not  prejudicial. 

For  other  cases,  see  Appeal  and  Error,  VIL 
m,  5,  in  Dig.  1-52  N.  8. 

Divorce  —  alimony  —  ability. 

6.  In  fixing  alimony  pendente  lite,  the 
husband's  ability  to  earn  money  is  an  ele- 
ment to  be  considered. 

For  other  cases,  see  Dii^oroe  and  Separation, 
V.  h,  in  Dig.  1-52  N.Jf, 
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Contempt  -*  failure  to  pay  alimony. 

7.  A  man  who  has  no  money  or  tangible 
property  may  be  punished  for  contempt  of  i 
court  in  failing  to  pay  alimony  adjudged 
to  be  paid  by  him,  if  he  makes  no  honest 
effort,  considering  his  physical  and  mental 
capabilities,  to  work  and  earn  money  to  pay 
the  same. 

For  other  cases,  see  Contempt^  L  o,  in  Dig. 
U52  N.  8. 

Appeal  —  refusal  of  Instructions. 

8.  It  is  not  error  to  refuse  offered  instruc- 
tions which,  though  correct  as  statements 
of  abstract  principles,  are  not  applicable  to 
the  facts  of  the  particular  case. 

For  other  cases,  see  Trial,  III,  o,  in  Dig. 
1-52  N.  8. 

Same  —  general  charge. 

9.  It  is  not  error  to  refuse  offered  instruc- 
tions which  are  fairly  covered  by  the  gen- 
eral charge  given  by  the  trial  court. 

For  other  oases,  see  Trial,  III.  b,  in  Dig, 
1-62  N.  8. 

Same  —  misdirection. 

10.  A  cause  will  not  be  reversed  for  mis- 
direction of  the  jury  unless  it  appears  that 
the  error  complained  of  has  probably  re- 
sulted in  a  miscarriage  of  justice  or  con- 
stitutes a  substantial  violation  of  a  statu- 
tory or  constitutional  right. 
For  other  cases,  see  Appeal  and  Error,  VII. 

m,  4,  a,  in  Dig.  1-^2  K.  8. 

{November  21,  1916.) 

IP  RROR  to  the  District  Court  for  Johnson 
J  County  to  review  an  order  finding  de- 
fendant guilty  of  contempt  in  failing  to 
comply  with  an  order  of  the  court  for  pay- 
ment of  alimony,  counsel  fees,  and  suit 
money,  in  an  action  for  separate  mainte- 
nance.   Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  Cornelius  Hardy  for  plaintiff  in 
error. 

Mr.  Robert  M.  Rainey,  for  defendant  in 
error : 

If  defendant  was  dissatisfied  with  the 
court's  order,  he  had  a  plain  and  adequate 
remedy  at  law  by  appeal  to  relieve  him  from 
the  burden  of  said  order. 

McKennon  t.  McKennon,  10  Okla.  400, 
63  Pac.  704;  Gundry  v.  Gundry,  11  Okla. 
423,  68  Pac.  509. 

Defendant  wilfully  and  contemptuously 
disobeyed  the  order  of  the  court  and  did  not 
make  any  effort  to  secure  employment,  or 
if  he  did,  he  was  deliberately  concealing  the 
proceeds  of  his  work  with  the  intention  to 
defeat  the  order  of  the  court. 

Wells  V.  Wells,  —  Okla.  — ,  148  Pac.  723. 

Where  the  findings  are  reasonably  sup- 
ported by  the  evidence,  the  court  will  not 
disturb  the  findings  of  facts  by  the  jury. 

St.  Paul  F.  &  M.  Ins.  Co.  v.  Peck,  40 
Okla.  396,  139  Pac.  117;  Smith  v.  Bell,  44 
L.RA..1917C. 


Okla.  370,.  144  Pac.  1058;  Hodgins  v.  Noye«, 
42  Okla.  542,  141  Pac.  968. 

Burford,  C,  filed  the  following  opinion: 

Roxie  Fowler  sued  Guy  A.  Fowler,  her 
husband,  under  the  statute  for  separate 
maintenance.  The  district  judge  made  an 
order  for  the  payment  of  alimony  pendente 
lite,  counsel' fees,  and  suit  money.  Plaintiff 
in  error  failed  to  pay  any  part  of  the 
amount  so  ordered  to  be  paid,  and  there- 
upon Roxie  Fowler,  in  the  original  divorce 
action,  applied  for  and  obtained  an  order 
to  show  cause  why  plaintiff  in  error  should 
not  be  punished  for  contempt.  Plaintiff  in 
error  answered  the  rule  by  averring  his  in- 
ability to  comply  with  the  court's  order.  He 
demanded  a  jury  trial,  which  was  granted, 
and  upon  the  trial  was  found  by  the  jury 
guilty  of  contempt  of  court.  The  trial  judge 
thereupon  remanded  him  to  jail  until  he 
complied  with  the  order  of  court.  After  a 
motion  for  new  trial  was  filed  and  over- 
ruled, plaintiff  in  error  superseded  the  judg- 
ment by  giving  a  bond,  and  appealed  to  this 
court. 

The  first  assignment  of  error  is  that  the 
trial  court  erred  in  refusing  to  hear  evi- 
dence offered  by  plaintiff  in  error  at  the 
time  the  order  to  pay  alimony  was  made. 
To  this  contention  answer  is  made  that  the 
order  allowing  temporary  alimony  was  ap- 
pealable to  this  court,  and  that,  no  such  ap- 
peal having  been  prosecuted,  the  validity 
of  that  order  is  not  before  us  for  review,  and 
McKennon  v.  McKennon,  10  Okla.  400,  63 
Pac.  704,  is  cited  in  support.  That  case, 
however,  was  expressly  overruled  by  this 
court  in  State  ex  rel.  Blackaby  v.  CulUson, 
31  Okla.  187,  120  Pac.  660,  holding  that  an 
order  granting  alimony  pendente  lite  was 
not  appealable.  No  question  is  here  raised 
as  to  whether  the  judgment  in  contempt  is 
an  appealable  order.  See  State  ex  rel. 
Blackaby  v.  Cullison,  supra.  Such  an  order 
was  treated  as  appealable  in  Wells  v.  Wells, 
—  Okla.  — ,  148  Pac.  723,  and  the  question 
not  being  raised  we  so  treat  it  here. 

Assuming  that  an  appeal  lies  from  the 
judgment  in  contempt,  a  serious  question 
arises  as  to  how  far  we  may  inquire  into  the 
validity  or  propriety  of  the  original  order 
allowing  alimony.  It  is  a^* principle  of  uni- 
versal acceptance  that  the  violation  of  a 
void  order  is  not  a  contempt,  and  that  upon 
the  contempt  proceedings  inquiry  may  be 
made  into  the  actual  validity  of  the  order 
upon  which  such  proceedings  are  based.  But 
if  the  order  be  one  not  void,  but  within  the 
power  of  the  court  to  make,  may  this  court, 
upon  appeal  from  the  judgment  in  contempt, 
inquire  into  the  propriety  of  the  original  or- 
der or  determine  whether  or  not  the  trial 
court  committed  reversible  error  in  granting 
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it?  A  number  of  the  courts  have  held  to 
the  view  that  in  cortain  classes  of  cases 
such  an  inquiry  is  permissible.  See  Alex- 
ander V.  United  States,  201  U.  8.  117,  60 
L.  ed.  666,  26  Sup.  Ct.  Rep.  356;  Ross  v. 
Ross,  47  Mich.  185,  10  N.  W.  193;  Lester 
▼.  People,  150  111.  408,  41  Am.  St.  Rep. 
375,  23  N.  EL  387,  37  N.  £.  1004;  Weigley 
V.  People,  51  111.  App.  51.  However,  we 
do  not  deem  it  proper  to  pass  directly  upon 
this  question,  since,  under  the  state  of  the 
record,  we  are  proceeding  upon  an  assump- 
tion that  an  appeal  lies  from  the  judgment 
in  contempt,  and  are  therefore  not  inclined 
to  declare  a  rule  as  to  the  scope  of  that 
appeal,  without  definitely  passing  upon  the 
right  of  aj^eal  itself.  We  are  not  forced 
to  a  decision  of  this  point,  for  the  reason 
that  we  may  assume  also  the  right  of  re- 
view in  its  broadest  oomprehenaion  without 
affecting  the  ultimate  result.  The  original 
order  was  made  upon  an  ex  parte  hearing 
at  whieh  the  trial  judge  refused  to  hear  the 
evid^ice  then  offered  by  plaintiff  in  error. 
His  power  to  so  proceed,  it  seems,  is  fixed 
in  principle  by  the  decision  in  Gnndry  v. 
Gundry,  11  Okla.  423,  68  Pac  509.  It  was 
there  held  that  alimony  pendente  lite  might 
be  lawfully  granted  without  notice  to  the 
adverse  party.  If  the  order  may  be  made 
without  notice  to  the  adverse  party,  clear- 
ly it  may  be  made  without  hearing  evidence 
in  his  behalf. 

As  to  an  abuse  of  discretion  in  refusing 
to  hear  the  offered  evidence^  it  appears  that 
at  the  time  the  trial  judge  suggested  that 
he  would  hear  testimony  upon  a  motion  to 
reduce  the  amount  allowed,  whieh  motion 
plaintiff  in  error  did  not  see  fit  to  file.  If 
there  was  any  abuse  of  discretion  in  refus- 
ing to  hear  the  testimony  in  the  first  in- 
stance, plaintiff  in  error  had,  by  offer  of 
the  court,  an  opportunity  to  have  such  error 
corrected,  and  did  not  avail  himself  of  it. 
Under  such  circumstances  we  are  of  opinion 
that  he  is  not  entitled  to  relief  here. 

The  second  assignment  of  error  is  upon 
certain  questions  propounded  by  the  court 
whieh,  it  is  alleged,  indicated  the  court's 
opinion  of  guilt  of  the  defendant.  Thb 
question  appears  to  be  not  before  us,  for 
the  reason  that  no  objection  or. exception 
thereto  appeara  in  the  record. 

The .  third  assignment  relates  to  certain 
remarks  of  counsel  in  argument  to  be  im- 
proper and  tending  to  arouse  the  passion 
and  prejudice  of  the  jury.  A  large  part  of 
the  argument  is  quoted  in  the  brief,  but 
upon  an  examination  ^f  the  record  we  find 
that  the  only  remarks  to  which  objection 
was  made  are  the  following:  ''Let's  go  to 
the  defendant  and  see  how  he  stands  in  this 
He  was  a  man  that  came  down  here 


and  got  married  and  promised  before  Qod 
L.RJk..l917C. 


fand  man  to  support  her.  Gentlemen,  he 
has  this  little  child  whose  duty  it  was  to 
support." 

This  was  objected  to  as  prejudicial,  coun- 
sel stating:  ''The  only  issue  in  this  case 
is  the  question  of  this  man's  ability  to  com- 
ply with  the  court's  order,  and  not  one  of 
marriage  vows." 

The  court  directed  the  argument  to  pro- 
ceed»  excq>tion  was  taken,  and  the  argu- 
ment resumed  as  follows:  "We  want  to 
talk  about  the  ability  of  this  man  with 
fairly  good  education,  a  man  in  good  health, 
6  feet  tall,  and  weighing  220  lbs.,"  etc 

We  see  nothing  in  the  language  used 
justifying  an  assumption  that  it  was  im- 
proper. There  was  no  dispute  that  the  de- 
fendant was  married  to  the  plaintiff.  It  is 
true  the  technical  offense  was  a  violation 
of  the  court's  order,  but  the  order  itself 
was  necessarily  founded  upon  the  marriage 
relation  and  the  obligations  growing  out  of 
itb  As  is  said  by  Mr.  Bishop,  in  his  work 
on  Marriage  and  Divorce  (vol.  2,  $  829) : 
Alimony  "is  the  necessary  consequence  of 
what  the  unwritten  law  establishes  between 
husband  and  wife  as  to  property." 

And  by  the  eupreme  court  of  Ohio  in 
Fickel  V.  Granger,  83  Ohio  St.  101,  32 
L.RA.(N.S.)  270,  93  N.  E.  527,  21  Ann. 
Gas.  1347 :  "Alimony  .  .  .  is  an  award 
by  the  court  upon  considerations  of  equity 
and  public  policy,  and  is  founded  upon  the 
obligation  which  grows  out  of  the  marriage 
relation  that  the  husband  must  support  his 
wife." 

We  cannot  say  that  to  refer  to  the  duty 
incumbent  upon  plaintiff  in  error,  of  which 
the  court's  order  was  but  the  written  legal 
expression,  constituted  such  misconduct  of 
counsel  as  to  justify  a  reversal. 

The  next  assignment  is  as  to  the  giving 
of  certain  instructions  by  the  trial  court. 
These  instructions  were  as  follows: 

"You  are  instructed  that  the  burden  is 
upon  the  defendant  to  show  to  your  satis- 
faction by  a  fair  preponderance  of  all  the 
evidence  that  he  has  complied  with  said 
order,  or  that,  failing  to  do  so,  he  has  made 
an  honest  and  faithful  effort  to  comply, 
and  in  considering  whether  or  not  he  has 
made  such  effort  honestly  and  faithfully 
you  may  consider  whether  or  not  the  de- 
fendant has  applied  to  the  court  to  have 
said  order  vacated,  or  modified  and  reduced, 
or  whether  or  not  he  has  paid  in  to  the 
clerk  any  amount  to  be  applied  on  said 
order,  and  wheth^  or  not  he  has  in  good 
faith  done  everything  that  a  reasonable 
man  could  do  to  comply  with  said  order." 

"The  court  instructs  you  that  the  fact 
that  the  defendant  has  no  property  or 
money  at  the  time  of  the  making  of  said 
order  would  not  be  sufficient  to  excuse  him 
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from  a  compliance  with  same,  but  that  it  is 
incumbent  upon  him  to  make  every  reason- 
able and  honest  effort  that  he  could  to  com- 
ply with  said  order,  and  in  determining 
whether  or  not  he  has  made  such  honest 
and  faithful  effort  you  may  take  into  con- 
sideration his  age,  his  intelligence,  his 
physical  condition,  and  his  general  capabili- 
ties to  secure  employment  and  earn  money." 

''In  this  case  you  are  instructed  that,  if 
you  find,  by  a  fair  preponderance  of  the 
evidence,  after  taking  into  consideration  all 
of  the  facts  and  circumstances  in  the  case, 
that  the  defendant,  Guy  A.  Fowler,  has 
made  every  reasonable  effort  that  he  could 
have  made  to  comply  with  said  order,  that 
is  to  say,  that  he  has  applied  in  the  court 
to  have  said  order  vacated,  or  to  have  the 
same  modified  or  reduced,  or  has  put  forth 
every  effort  that  was  within  his  power  and 
ability,  for  one  in  his  condition  and  cir- 
ctunstances  in  life,  to  comply  with  said  or- 
der, then  it  would  be  your  duty  to  find 
the  defendant' not  guilty;  but  if  you  do  not 
find  that  he  has  made  an  honest  effort  to 
comply  with  said  order  as  above  defined  to 
you,  then  it  would  be  your  duty  to  return 
a  verdict  of  guilty  against  the  defendant/' 

"The  court  instructs  you  that  it  was  the 
duty  of  this  defendant  to  promptly  and 
faithfully  comply  with  said  order,  and  be- 
fore he  will  be  excused  for  not  having  done 
80  he  must  show  to  your  satisfaction  that 
he  has  done  everything  within  his  power  to 
comply  with  said  order,  and  that,  having 
put  forth  every  effort  that  he  reasonably 
could  put  forth,  he  has  been  unable  to  com- 
ply with  the  same." 

We  have  carefully  examined  the  various 
errors  alleged  to  be  contained  in  these  in- 1 
structions,  and  find  but  one  which  ^e  think 
it  necessary  to  discuss  in  detail.  The  ex- 
ceptions to  these  instructions,  taking  into 
consideration  the  evidence  in  the  case,  fair- 
ly raise  the  question  as  to  whether  or  not 
a  man  without  money  or  property  may  be 
punished  as  for  a  contempt  for  failure  to 
pay  alimony  pendente  lite  because  he  has 
made  no  reasonable  or  honest  effort  to  work 
and  obtain  the  necessary  funds.  The  evi- 
dence in  tills  case  showed  that  plaintiff  in 
error  was  a  young  man  of  better  than  aver- 
age education,  large  in  statute,  and  of 
apparent  physical  health.  There  was  testi- 
mony that  he  was  troubled  with  an  affec- 
tion of  the  ear,  and  that  he  had  a  predis- 
position to  Bright's  disease,  and  that  he 
had  done  but  little  work  during  his  lifetime, 
but  had  lived  with  his  father  who  sup- 
ported and  maintained  him.  His  answer 
to  the  citation  was  that  he  had  no  property, 
and  had  been  unable  to  obtain  employment 
to  make  money.  There  was  evidence  that  I 
be  had  asked  several  parties  for  work,  but 
L.R.A.1917C. 


the  jury  evidently  found  that  be  had  made 
no  honest  or  reasonable  effort  to  obtain  it. 
There  being  evidence  from  which  the  jury 
miglit  reasonably  draw  this  conclusion,  we 
are  bound  by  it.  The  evidence  showed,  with- 
out contradiction  we  think,  that  defendant 
had  no  money  or  property,  at  least  in  any 
amount,  either  at  the  time  the  order  was 
made  or  prior  to  or  at  the  hearing  on  the 
citation.  We  have  then  a  man  without 
property,  who  makes  no  reasonable  effort 
to  work  and  pay  the  eume  directed  in  an 
order  for  alimony  pendente  lite.  May  he 
be  punished  for  contempt? 

Upon  this  question  there  appears  to  be 
considerable  oonflict  in  the- American  au- 
thorities. Thus  in  Messervy  v.  Messervy, 
85  S.  C.  169,  30  L.R.A.(N.S.)  1001,  137 
Am.  St.  Rep.  S73,  67  S.  E.  130,  it  was  held : 
"The  court  cannot  compel  a  husband  who 
has  no  trade  «  .  .or  employment  to 
learn  a  trade,  acquire  a  profession,  or  find 
employment,  and^  by  exercise  thereof,  de- 
rive an  income,  to  comply  with  the  court's 
order  to  pay  alimony  to  his  wife,  in  a  suit 
for  separate  maintenance.'' 

This  decision  is  based  solely  upon  the 
proposition  timt  courts  do  not  so  attempt 
to  enforce  judgments,  the  court  saying: 
"If  it  could  do  so  to  enforce  payment  of  a 
judgment  for  alimony,  why  could  it  not  do 
so  to  enforce  payment  of  any  other  judg- 
ment? The  moral  obligation  to  pay  a  judg- 
ment for  alimony  may  be  greater  than  the 
obligation  to  pay  any  oth«r,  but  there  is  no 
difference  in  the  legal  obligation." 

If  this  be  true,  it  seemd  entirely  incon- 
sistent for  the  court  to  say  in  the  same 
opinion  tha^  if  '*the  husband  is  able  to 
comply  with  the  order  of  the  eourt,  and 
wilfully  refuses  to  do  so"  he  may  be  pun- 
ished for  contempt,  and  to  reverse  the  cause 
"without  prejudice  to  plaintiff  to  apply  for 
.  .  .  further  orders  as  may  be  proper  to 
compel  obedience  to  the  orders  of  the  court 
if  and  when  appellant  is  able  to  comply 
therewith." 

Courts  do  not  enforce  judgments  by  con- 
tempt proceedings  when  the  judgment  debt- 
or, being  able,  wilfully  refuses  to  pay.  If 
there  is  no  distinction  between  ordinary 
judgments  and  orders  to  pay  alimony,  es- 
pecially orders  pendente  lite,  why  does  the 
court  reserve  the  right  to  punish  in  con- 
tempt for  wilful  refusal?  The  fallacy  of 
the  argument  advanced  to  support  the  posi- 
tion of  the  eourt  in  the  Messervy  Case 
seems  to  lie  in  this,  that  an  ordinary  judg- 
ment at  law  does  not  order  the  defendant 
to  pay  anything.  It  simply  adjudicates 
the  amount  owing  from  d^^endant  to  plain- 
tiff and  remits  the  plaintiff  to  his  ordinary 
remedies  by  execution  or  otherwise  to  en* 
force   payment.      On    the   other   hand,    an 


FOWLER  V.  FOWLER. 


U 


order  to  pay  alimony  pendente  lite,  though 
partaking  also  of  the  nature  of  a  judgment 
(Hartshorn  v.  Hartshorn,  —  Okla.  — ,156 
Pac.  508),  goes  further,  and  is  a  direct 
command  of  the  court  to  the  defendant  to 
pay  the  sums  therein  mentioned.  This  com- 
mand it  has  been  the  practice  of  courts 
from  time  immemorial  to  enforce  by  pro- 
ceedings for  contempt;  some  of  the  au- 
thorities going  so  far  as  to  say  that  such 
remedy  is  ezelusive.  Whatever,  therefore, 
may  be  the  wisdom  of  the  rule  enunciated 
in  the  Messervy  Case,  the  reason  given 
therefor  is  in  our  judgment  not  based  upon 
sound  principles. 

In  Ex  parte  Todd,  119  Cal.  67,  50  Pac. 
1071,  the  court,  without  the  expression  of 
any  reason  therefor,  or  the  citation  of  au- 
thority, reversed  an  order  of  committal  in 
contempt,  saying  that  **this  order  was  clear- 
ly in  excess  of  the  power  of  the  court, 
which  cannot  compel  a  man  to  seek  em- 
ployment in  order  to  earn  money  to  pay 
alimony,  and  punish  him  for  his  failure  so 
to  do." 

In  Webb  t.  Webb,  140  Ala.  262,  103  Am. 
St.  Rep.  30,  37  Bo.  96,  the  supreme  court  of 
Alaljama,  affirming  an  order  refusing  an 
attachment  for  contempt,  seems  to  find  the 
reason  for  refusing  the  order  rather  in  the 
difficulty  of  accomplishing  the  desired  re- 
sult than  in  the  power  of  the  court  to  in- 
flict punishment.  It  was  there  said:  '^The 
only  remaining  insistence  is  that  he  is  able 
to  work  and  will  not  work  to  earn  the 
money  to  make  the  payment,' and  the  court 
ought  to  commit  him  for  default  in  this 
respect.  It  is  difficult  to  understand  how 
the  desired  result  was  thus  to  be  accom- 
plished, and  how  the  court  would  go  about 
it.  If  complainant  would  not  labor,  the 
court  was  without  power  to  inflict  corporeal 
punishment  to  compel  him.  If  it  impris- 
oned him  till  he  was  willing' to*  work,  that 
would  not  have  produced  money  meantime, 
but  would  have  entailed  expense  for  th«  im- 
prisonment; and  if  imprisoned,  and  he 
should  relent  and  come  in  and  signify  his 
willingness  to  labor,  employment  woiild 
have  to  be  obtained  for  him  by  the  court, 
by  himself,  or  some  one  else;  and  how  the 
eourt  would  have  proceeded  legally  to  hire 
him  out,  or  supervise  him,  if  he  hired  him- 
self, and  collect  the  money  for  applieation 
to  its  decree,  has  not  been  made  to  appear." 

The  force  of  this  objection  is  hereafter 
considered. 

Upon  the  other  hand,  Mr.  Bishop,  in  his 
work  on  Marriage  and  Divorce  and  Separa- 
tion (vol.  2,  §§  868  et  seq.),  in  defining  the 
"faculties"  which  are  to  be  considered  in 
fixing  alimony,  says :  "The  husband's  facul- 
ties are  his  capabilities  of  maintaining  a 
family  ordinarily  consisting  of  his  income 
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from  whatever  source  derived.  But  if  he 
refuses  to  acquire  income,  tho  sum  which 
he  might  obtain  by  due  exertion  is  also  to 
be  estimated  as  faculties." 

And:  "The  husband's  duty  to  maintain' 
his  wife  does  not  depend  alone  on  his  hav-^ 
ing  visible  property.  .  .  .  Plainly  the 
husband's  ability  is  the  measure  of  his 
duty,  so  that  if  he  exerts  himself,  his  ae* 
tual  earnings  become  faculties  for  alimony, 
or  if  he  will  not  exert  himself  his  capacity 
for  earning  must  be  estimated." 

This  doctrine  is  admitted  in  Meseervy  v. 
Messervy,  supra,  which  justifies  the  rendi- 
tion of  a  "judgment  for  alimony  to  the  wife 
where  the  husband  has  neither  property  nor 
income,  but  is  able  by  the  use  of  his  facul- 
ties to  provide  maintenance  for  her,"  but, 
classing  an  order  to  pay  alimony  purely  as 
a  common  judgment,  leaves  the  order  en- 
forceable against  a  working  husband,  but 
useless  against  a  lazy  and  worthless  one. 
We  think  the  law  is  not  so  impotent.  In 
Pauly  V.  Pauly,  69  Wis.  419,  34  N.  W.  512, 
it  is  said:  "It  is  proper  to  say  that  some- 
thing more  than  the  present,  visible  prop- 
erty of  the  appellant,  as  a  means  of  such 
pa3rment,  may  be  considered.  'The  hus- 
band's ability  to  maintain  his  wife  does  not 
depend  alone  upon  his  having  property  ac- 
cumulated in  any  of  its  visible  forms.'  His 
ability  to  earn  money  must  be  considered." 

Again  it  is  tersely  said  by  Justice  Rufiin, 
speaking  for  the  supreme  court  of  North 
Carolina,  in  Muse  v.  Muse,  84  N.  C.  35: 
''A  husband  is  not  excused  from  the  mainte- 
nance of  his  wife  because  he  lacks  an  es- 
tate. He  must  labor  if  need  be  for  her  sup- 
port; and,  if  reluctant,  it  is  fortunate  that 
it  happens  as  in  this  instance  that  he  may 
be  compelled  to  do  so." 

The  supreme  court  of  GaKfomia  in  an 
earlier  ease  than  Ex  parte  Todd,  supra 
(Galland  v.  Galland,  44  Cal.  475,  13  Am. 
Rep.  167),  found  the  defendant  had  applied 
his  available  earnings  to  the  payment  of 
alimony  adjudged,  but  in  considering  the 
power  of  the  court  stated  what,  in  our  opin- 
ion, is  the  true  rule  to  be  observed,  as  fol- 
lows :  "In  our  opinion,  however,  where  one 
is  called  before  a  oourt  to  answer  for  con- 
tempt for  not  doing  an  act  which  he  has 
been  adjudged  to  do,  inquiry  may  properly 
be  had  as  to  whether  it  is  still  in  his  power 
to  do  it,  and,  if  it  be  not,  he  should  not  be 
adjudged  guilty,  unless  he  has  voluntarily 
and  contumaciously  disabled  himself  from 
doing  it.     Ex  parte  Oohen,  6  Cal.  318." 

And  in  State  ex  rel.  McLean  v.  District' 
Ct.  37  Mont.  485,  488,  97  Pac  842,  15  Ann. 
Cas.  941,  the  court  said:  "In  our  opinion, 
inabilitv  to  render  obedience  to  such  an  or- 
der  is  a  good  defense  to  a  charge  of  con- 
tempt for  its  violation,  unless  it'  appears 
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that  the  person  charged  has  voiuntarily  and 
eoutumacioualy  brought  the  disability  upon 
himself." 

It  appears  to  us,  however,  that  refusing 
or  wilfully  neglecting  to  work  is  **contuina- 
eiously  disabling"  himself  from  obeying  the 
order  of  the  court,  just  as  much  as  a  fraud- 
ulent transfer  of  property  or  the  like  would 
be.  As  was  said  in  Myers  v.  Trimble,  3  E. 
P.  Smith,  612:  "Courts  will  not  adjudge 
a  defendant  in  contempt  for  not  doing  an 
impossibility,  nor  for  not  doing  what  it  is 
not  in  his  power  to  do,  unless  he  has  volun- 
tarily disabled  himself  to  do  the  act  where 
the  creation  of  the  disability  was  itself  a 
contumacious  act." 

Upon  the  particular  facts  and  legal  ques- 
tions involved  in  the  case  at  bar  Lansing  v. 
Lansing,  41  How.  Pr.  248,  is  closely  in 
point.  It  there  appeared,  as  here,  that  the 
defendant  was  a  young  man  who  had  not 
''apparently  made  any  effort  to  earn  money 
to  make  such  payment,  but  had  lived  with 
and  been  supported  by  his  father."  De- 
fendant's answer  showed  that  he  had  since 
the  making  of  the  order  no  means  and  no 
property  but  wearing  apparel.  The  court, 
however,  refused  to  discharge  him,  saying: 

"He  has  lived  with  his  father,  and  his 
labor  must  have  been  worth  something.  It 
is  not  shown  that  he  is  a  man  of  feeble  or 
infirm  health,  and  I  do  not  understand  why 
he  has  not  been  able  to  earn  $200  per 
year,  and  pay  the  amount  to  his  wife. 

"It  may  be  that  he  has  not  real  or  per- 
sonal property,  except  his  clothing,  but 
why  has  he  none;  has  he  been  idle  since  the 
decree?  If  not,  where  are  his  earnings?  If 
he  had  no  property  when  the  decree  was 
granted,  then  it  was  his  duty  to  try  to  earn 
something,  he  had  no  right  to  lay  idle,  and, 
because  he  could  live  at  his  father's  house, 
tlierefore  refuse  to  work  and  to  support  his 
wife." 

In  the  case  at  bar  the  jury  found  that  de- 
fendant had  made  no  honest  effort  to  obtain 
work,  and,  there  being  evidence  from  which 
they  might  fairly  draw  that  conclusion,  we 
are  bound  by  it.  In  this  view  of  the  in- 
stant case  the  principles  above  quoted  upon 
very  similar  facts  are  applicable. 

In  Lester  v.  Lester,  63  Ga.  357,  the  court, 
in  considering  a  question  similar  to  that 
here  involved,  said :  "If  a  man,  though  hav- 
ing health,  will  not  work  for  the  support 
of  his  wife  and  minor  children,  a  court  can- 
not assume  direct  control  of  his  will  and 
muscle  and  compel  him  to  labor.  To  do 
this  would  be  to  reduce  him  to  a  sort  of 
juridical  slavery,  and  would  contradict  the 
spirit  of  our  institutions.  To  be  idle  (tak- 
ing the  consequences)  is  one  of  the  privi- 
l^es  of  a  freeman,  unless  he  is  convicted 
penally  of  some  offense  and  put  to  work  as 
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a  punishment.  But,  while  a  civil  eonrt 
cannot  order  an  able-bodied  man  to  go  to 
work,  it  can,  in  a  proper  oase  for  alimony, 
order  him  to  oontribute  so  much  money  at 
such  times  to  the  maintenance  of  his  de- 
pendent family,  and  leave  him  to  provide 
the  money  by  the  free  and  voluntary  exer- 
cise of  his  faculties,  mental  and  physical, 
or  by  any  other  means  at  his  command. 
If  it  is  not  reasonably  and  fairly  within  his 
power  to  comply  with  the  order,  he  may 
disobey  it,  and  the  court  must  and  will  ex- 
cuse him.  But  it  is  not  a  sufficient  excuse 
to  say,  'I  cannot  raise  the. money  unless 
I  work  for  it,'  nor,  'although  I  can  raise 
money  by  my  labor,  I  cannot  save  that  much 
over  and  above  my  expenses,  unless  I  prac- 
tise a  more  rigid  economy  than  is  agree- 
able to  me.'" 

The  court  there  refused  to  discharge  the 
judgment  to  pay  or  be  imprisoned. 

Again,  in  Staples  v.  Staples,  87  Wis.  592, 
24  L.R.A.  433,  68  N.  W.  1036,  the  supreme 
court  of  Wisconsin  had  under  consideration 
a  commitment  for  contempt  for  failure  to 
pay  alimony.  The  defendant  pleaded  that 
he  was  without  funds  or  property  and  un- 
able to  borrow.  The  trial  court  found  that 
he  had  "in  no  way  controverted  the  fact 
of  his  ability  as  an  able-bodied  man  to 
earn  and  accumulate  money,"  and  commit- 
ted him  to  jail  until  the  sum  adjudged 
was  paid.  It  also  appeared  that  he  had  said 
he  would  pay  nothing.  The  appellate  court 
said:  "Imprisonment  certainly  should  not 
be  ordered  when  it  appears  that  the  default 
is  the  result  of  honest  inability  to  pay,  on 
account  of  business  misfortunes,  or  lack  of 
health  or  earning  abilityj  or  other  oircum* 
stances  which  are  not  the  fault  of  the  de- 
fendant. But  where  the  inability  is  wil- 
fully brought  about  by  defendant  himself, 
with  intent  to  avoid  payment,  the  refusal 
to  pay  becomes  contumacious,  and  the  in- 
ability so  resulting  will  not  purge  the  de- 
fendant of  contempt.  The  present  case 
seems  clearly  one  of  contumacious  refusal 
to  pay." 

The  judgment  of  committal  was  affirmed. 

The  same  view  was  taken  by  this  court 
in  Wells  v.  Wells,  —  OkUu  — ,  148  Pac. 
723,  where  it  was  said:  "It  is  shown  by 
the  testimony  that  the  defendant  not  only 
did  not  pay  Uie  alimony  and  attorney's  fees, 
as  directed  by  the  court  to  do,  hut  made  no 
effort  to  pay,  and  did  not  even  ask  the  court 
to  reduce  the  amount  in  order  that  he  could 
pay  all  or  a  part  of  it,  and  altogether  dis- 
played a  wilful  indifference  to  the  order  of 
the  court.  He  seemed  to  have  been  obsessed 
with  the  illusion  that  he  did  not  have  to 
pay  if  he  did  not  have  the  money  and  did 
not  acquire  it." 

W^e   might   well   content  oureelves   with 
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merely  follow  log  the  doctrine  there  ex- 
pressed, but,  owing  to  the  importance  of  the 
queationy  we  have  seen  fit  to  enter  into  a 
more  extended  inquiry  as  to  the  reaaonfi  and 
grounds  therefor. 

Referring  finally  to  the  difficulty  found 
by  the  California  court  in  the  matter  of 
punishment  set  out  in  Ex  parte  Todd,  119 
Cal.  57,  50  Pac.  1071:  If  the  wif^t  to  pun- 
ish for  contempt  in  this  class  of  cases  ex- 
ists, and  we  hold  that  it  does,  we  are  loath 
to  restrict  the  right  upon  considerations  of 
the  remedy.  In  this  class  of  cases,  civil 
contempts,  the  punishment  ordinarily  is,  as 
in  this  case,  that  the  defendant  be  confined 
until  he  complies  with  the  order  of  the 
court.  If,  as  here,  the  defendant  is  with- 
out property,  naturally  he  cannot  ordinarily 
labor  in  jail  and  require  the  money  to  com- 
ply with  the  court's  order.  Nor  can  the 
court  let  him  out  to  hire  in  any  sort  of 
judicial  peonage.  But,  upon  the  other  hand, 
the  order  of  confinement  is  always  within 
the  discretion  of  the  trial  courts  We  as- 
sume that  the  power  of  that  court  will  not 
be  used  oppressively.  If  it  should  be,  clear- 
ly relief  may  be  afforded  here.  It  may  well 
be  that  in  such  cases  as  this,  even  in  the 
jail,  the  defendant,  through  his  own  efforts, 
or  that  of  his  friends,  may  find  hitherto 
overlooked  resources  or  employment  avail- 
able upon  his  release.  Such  employment  be- 
ing found,  and  the  defendant  expressing  a 
willingness  to  accept  it,  we  have  no  doubt 
the  trial  court  would  release  him  that  he 
might  thereby  comply  with  the  order.  The 
difficulty  of  the  mode  of  punishment  is  not 
so  great  that  we  regard  it  as  insuperable, 
and  therefore  a  deterrent  to  the  exercise 
of  the  right  to  punish.  The  result  is  well 
illustrated  in  the  present  case.  The  defend- 
ant, although  asserting  he  was  utterly  with- 
out means  or  resources,  within  a  few  hours 
after  being  confined  found  two  sureties 
(among  whom  it  is  to  be  noted  his  father 
did  not  appear)  willing  to  trust  him  to  the 
extent  of  signing  a  bond  in  the  sum  of 
$2,000,  conditioned  to  pay  the  alimony  and 
costs  adjudged  in  the  original  order,  if  the 
present  judgment  be  affirmed.  Our  views 
upon  this  question  of  punishment  are  bet- 
ter expressed  than  is  within  our  power  by 
Hr.  Justice  Bleckley,  speaking  for  the  su- 
preme court  of  Georgia  in  Lester  ▼.  Lester, 
supra:  "It  is  the  common  practice  of  hus- 
bands and  fathers  wherever  civilization  pre- 
vails, to  supplement  or  supply  deficient 
pecuniary  means  of  support  for  their  fami- 
lies with  their  personal  exertions,  and  to 
Bo  curtail  their  own  expenses  as  to  leave 
something  for  the  wife  and  minor  children. 
Whatever  may  be  the  theoretical  difficulties 
of  maintaining  a  family  on  the  labor  of  one 
man,  with  such  casual  assistance  as  his 
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wife  and  young  children  can  afford,  prac- 
tically all  such  difficulties  are  overcome  so 
generally  that  there  is  a  reasonable  pre- 
sumption of  the  ability  of  any  able-bodied 
husband  and  father  to  contribute  something 
to  the  support  of  his  wife  and  each  minor 
child.  Here  there  was  an  entire  cessation 
to  respond  with  anything,  to  the  order  for 
alimony.  The  suspension  was  complete; 
every  cent  was  withheld.  And  there  was 
some  appearance  of  doubtful  faith  in  tlie 
shape  of  co-operative  dealings  with  rela- 
tions. We  cannot  say  that  the  judge,  un- 
der the  circumstances,  abused  his  authority 
in  not  accepting  the  respondent's  answer  as 
satisfactory,  and  in  ordering  an  attachment 
for  contempt.  The  attachment  will  bring 
the  actual  resources  of  the  respondent  to  a 
practical  and  decisive  test.  Pressure  is  a 
great  concentrator  and  developer  of  force. 
Under  the  stress  of  an  attachment  even  the 
vision  of  the  respondent  himself  may  be 
cleared  and  brightened,  bo  that  he  will  dis- 
cern ways  and  means  which  were  once  hid- 
den from  him,  or  seen  obscurely.  It  is  a 
great  help  to  do  a  thing  to  feel  that  it  must 
be  done,  and  that  there  is  no  evading  it. 
Harsh  as  was  the  old  remedy  of  imprison- 
ment for  debt,  it  had  this  wholesome  effect 
in  many  cases,  and  was,  so  far,  a  beneficent 
instrumentality.  While  the  imprisonment 
which  impends  over  the  respondent  is  not 
for  debt  (Strait  v.  Strait,  9  Reporter,  100; 
Thweatt  v.  Kiddoo,  58  Qa.  300;  Smith  v. 
McLendon,  59  Ga.  ^23;  Carlton  v.  Carlton, 
44  Ga.  216),  it  can  be  prevented  by  the 
same  means  as  if  it  were;  that  is,  by  pay- 
ment. In  reducing  him  to  the  alternative 
of  prompt  payment  each  month  or  of  being 
attached,  the  judge  has  put  the  respondent 
on  the  vantage  side  of  all  his  resources, 
whatever  they  may  be.  Another  considera- 
tion to  which  we  look  is  that  such  orders 
are  subject  to  modification  from  time  to 
time;  and  we  will  not  anticipate  that,  if  the 
respondent  really  becomes  willing  to  render 
obedience  and  proves  unable,  there  will  be 
any  further  exaction  made  of  him  at  the 
expense  of  his  liberty." 

Upon  the  instructions  given  as  a  whole, 
and  upon  counsel's  contention  that  defend- 
ant by  working  could  not  have  paid  the 
amount  required  within  the  time  limited, 
the  language  of  the  supreme  court  of  Illi- 
nois in  Deen  v.  Bloomer,  191  111.  416,  422, 
61  N.  E.  133,  is  pertinent  and  is  adopted 
herein.  The  court  there  said:  "It  may  be 
conceded  that  he  was  not  at  all  times  able 
to  pay  the  whole  of  the  monthly  allowance, 
but  his  affidavit  and  his  letters  fail  to  show 
that  he  made  an  honest  effort  to  pay  it, 
while,  on  the  other  hand,  they  and  the  other 
evidence  adduced  tend  to  indicate  a  wilful 
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neglect  to  pay  not  only  the  whole,  but  even 
a  small  part  of  it. 

"Connsel  attempt  to  say  that  the  allow- 
ance of  alimony  was  too  large.  It  does  not 
appear  that  this  was  the  reason  he  failed 
to  comply  with  the  mandate  of  the  court. 
He  did  not  question  the  propriety  of  the 
allowance,  but  pursued  a  course  which  in- 
dicated that  he  acquiesced  in  the  justice 
of  the  order.  Furthermore,  if  he  had  indi- 
cated a  desire  to  pay  any  part  of  it,  and 
the  amount  had  appeared  to  the  court  to  be 
imjust  because  beyond  his  means  and  ability 
to  pay,  the  order  was  subject  to  be  modified 
at  any  time,  and  doubtless  would  have  been. 
He  during  the  seven  vears  made  no  com- 
plaint  as  to  the  amount  of  allowance,  but 
only  when  attached  for  contempt  does  he 
attempt  to  resort  to  tliat  excuse  for  his  fail- 
ure to  comply  with  the  order  of  the  court. 
The  burden  of  proof  Avas  upon  him  to  show 
that,  acting  in  good  faith  and  with  an  hon< 
est  purpose  to  comply  with  the  order  of 
the  court,  he  was  unable  to  do  so,  and  this, 
we  think,  the  circuit  court  was  justified  in 
finding  he  failed  to  do.'' 

Upon  the  whole  we  are  of  opinion  that 
the  instructions  given  were  a  fair  state- 
ment of  the  law,  and  not  prejudicial  to  the 
rights  of  the  defendant. 

The  final  assignments  are  upon  instruc- 
tions offered  and  refused.  The  first  of  these 
instructions  offered  was  as  follows:  "Gen- 
tlemen of  the  jury,  you  are  instructed  that 
under  the  law  the  fath^  of  the  defendant 
has  no  legal  obligation  to  loan  to  the  de- 
fendant or  pay  to  the  clerk  of  the  court  for 
the  defendant  the  alimony,  attorneys'  fees, 
or  suit  money  ordered  by  the  court  to  be 
paid  by  the  defendant  in  this  cause/' 

Plaintiff  in  error's  father  was  introduced 
as  a  witness  in  his  behalf.  Upon  direct 
examination  he  volunteered  statements  to 
the  effect  that  his  son  had  applied  to  him 
for  loans  and  he  had  been  unable  to  accom- 
modate him.  On  cross-examination  the  trial 
court  permitted,  over  objection,  certain 
questions  as  to  the  father's  wealth.  No 
question  as  to  the  admission  of  this  testi- 
mony is  raised  in  the  brief.  The  above  in- 
struction was  offered  evidently  with  this 
testimony  in  view.  Ordinarily,  of  course, 
the  question  of  the  parents'  wealth  was 
wholly  immaterial.  The  instruction  offered 
was  correct,  and  the  trial  court  could  have 
given  it  in  this  particular  case  without  er- 
ror. It  appears,  however,  from  the  record 
that  the  testimony  upon  cross-examination 
was  admitted  more  as  affecting  the  credibil- 
ity of  the  witness  in  giving  his  testimony 
in  chief  than  for  the  purpose  of  bringing  up 
any  question  of  the  father's  responsibility 
for  the  son's  obligations.  We  think  this  is 
fairly  inferable  from  the  court's  remarks  in 
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overruling  the  objection  to  the  cross-ex- 
amination. The  arguments  of  counsel  are  in 
the  record,  and  from  an  examination  of 
them  it  appears  that  counsel  expressly  dis- 
claimed any  contention  that  the  father  was 
liable  for  or  under  any  obligation  to  pay 
the  sums  set  forth  in  the  order  for  alimony. 
Under  §  6005  of  the  Code  we  are  precluded 
from  reversing  a  cause  for  misdirection  of 
the  jury  unless  'It  appears  that  the  error 
complained  of  has  probably  resulted  in  a 
miscarriage  of  justice,  or  constitutes  a  sub- 
stantial violation  of  a  constitutional  or 
statutory  right."  Under  the  state  of  the 
record  we  are  unable  to  say  that  the  refusal 
of  this  instruction  p.  obably  resulted  in  a 
miscarriage  of  justice. 

The  defendant  also  offered  the  following 
instruction,  which  was  refused:  "Gentle- 
men of  the  jury,  the  defendant  has  a  right 
to  retain  out  of  his  income  or  earnings  a 
sufficient  sum  for  his  own  subsistence  or 
maintenance  before  paying  into  court  the 
money  ordered  as  alimony,  and  is  not 
guilty  of  contempt  of  court  in  so  doing." 

This  instruction,  though  perhaps  a  cor- 
rect statement  of  the  law  applicable  to  some 
cases,  is  not  correct  as  applied  to  the  facts 
of  the  case  at  bar.  The  testimony  showed 
that  the  defendant  was  living  with  and  be- 
ing supported  by  his  father.  Though  there 
was  no  legal  obligation  upon  the  father  to 
assume  this  burden,  it  sufficiently  appears 
that  his  affection  for  his  son  had  prompted 
him  to  do  so.  Under  such  circumatances 
we  think  the  defendant  might  well  have  de- 
voted all  of  his  earnings  or  the  earnings 
which  he  could  have  made  to  the  support  of 
his  wife,  at  least  so  far  as  comprehended  by 
the  order  of  the  court.  His  support  was 
apparently  secure  without  applying  any  of 
his  earnings  thereto.  We  see  no  legal  dif- 
ference in  this  regard  between  support  de- 
rived from  investments  or  labor  and  sup- 
port derived  from  a  parent.  Suppose  an 
ancestor  had  by  his  will  provided  that  hia 
executors  should  sufBciently  support  defend- 
ant out  of  the  deceased's  estate.  Should 
he  not  then,  being  himself  provided  for,  de- 
vote his  earnings  to  his  family?  Is  there 
any  difference  where  the  support,  though 
not  required  by  law,  is  voluntarily  furnished 
by  one  living?  We  think  not.  Had  de- 
fendant lived  to  himself  and  upon  his  own 
earnings,  the  case  might  be  different.  In- 
asmuch as  he  has  the  good  fortuna  to  be 
provided  for  without  labor,  we  see  no  rea- 
son why  his  wife  should  not  receive  the 
entire  benefit  of  his  labor  whieh,  from  the 
verdict  of  the  jury,  we  take  it  he  can  per- 
form. Some  of  the  cases  heretofore  referred 
to  involve  similar  states  of  fact,  and  will, 
we  think,  be  found  to  support  our  conelu* 
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sions  that  the  refusal  of  this  instruction  In 
this  particular  case  was  not  error. 

Finidly,  the  following  instructions  were 
offered  and  refused: 

"Gentlemen  of  the  jury,  you  are  instruct- 
ed that  before  you  can  find  the  defendant 
guilty  of  contempt  in  refusing  to  obey  the 
order  of  the  court  you  must  find  by  a  pre- 
ponderance of  all  the  evidence  in  the  case 
that  the  defendant's  failure  to  pay  the  ali- 
mony, attorney's  fees,  and  suit  money  was 
contumacious,  showing  a  resolTe  to  disobey 
or  defeat  the  order  of  the  court.  If  you 
find  that  the  defendant's  failure  to  comply 
with  the  order  was  due  to  his  inability  from 
business  misfortunes,  lack  of  health,  or  em- 
ployment, or  other  extenuating  circum- 
stances, you  will  return  »  verdict  in  favor 
of  the  defendant  finding  him  not  guilty." 

'^Gentlemen,  you  are  instructed  that,  if 
you  find  that  the  defendant  is  unable  to 
comply  with  the  order  of  the  court  in  this 
cause,  you  cannot  find  him  guiHy  unless 
you  further  find  that  he  voluntarily  and  oon« 


tumaeiously  disabled  himself  to  comply 
with  the  order,  and  has  endeavored  to  ob- 
tain employment  or  the  money  to  comply 
with  the  order,  but.  has  been  unable  to  do 
so;  you  will  return  a  verdict  in  favor  of 
the  defendant  finding  him  not  guilty  of  con- 
tempt." 

These  instructions  were  covered,  in  sub- 
stance, in  the  charge  of  the  court.  It  is 
true  the  trial  court  did  not  use  the  word 
"contumacious,"  but  he  did,  we  think,  fairly 
and  clearly  define  the  circumstances  applica- 
ble to  the  case  under  which  the  defendant 
would  not  be  guilty  of  contumacy  and  con- 
sequently of  contempt.  Where  offered  in- 
structions are  fairly  covered  in  the  general 
charge,  it  is  not  error  to  refuse  them. 

We  find  no  reversible  error  in  the  record, 
and  conclude  that  the  judgment  should  be 
affirmed. 

Per  Curiam: 

Adopted  in  whole. 


Aniiotatiop    Inability  to  pay  alioEHMty  at  defense  to  contempt. 


This  note  is  supplemental  to  the  note 
to  Messervy  v.  Messeryy,  30  LlR.A. 
(N.S.)  1001,  and  to  so  mnch  of  the  note 
to  Staples  y.  Staples,  24  L.R.A.  433,  as 
deals  with  the  same  subject. 

The  general  subject  of  contempt  pro- 
eeedings  to  compel  payment  of  alimony 
is  disenssed  at  length  in  the  said  note 
to  Staples  V.  Staples,  supra.  For  a  eonr 
sideration  of  the  constitutionality  of  im* 
prisonment  for  failure  to  pay  alimony, 
see  the  notes  to  Carr  y.  State,  34  L.B.A. 
634,  and  Ex  parte  Dayis,  17  L.R.A.(N.S.) 
1140.  As  to  husband's  prospects  as  a 
basis  for  alimony,  see  the  note  to  Muir 
y.  Muir,  4  L.R.A.(N.S.)  909,  and  page 
1003  of  note  in  44  L.R.A.(N.S.). 

As  stated  in  the  prior  note  in  30  L.R.A. 
(N.S.)  1001;  "it  is  a  general  rule  that 
where  an  attachment  is  sought  against 
one  who  is  unable  to  pay  the  ordered 
alimony,  he  will  not  be  committed  if  it 
appears  that  he  is  unable  to  comply  with 
the  court's  order,  and  did  not  voluntar- 
ily create  the  disability  for  the  purpose 
of  avoiding  such  pajnnent." 

Thus  it  is  error  to  adjudge  a  respond- 
ent guilty  of  contempt  for  failure  to  pay 
temporary  alimony,  etc.,  where  he  shows 
that  he  cannot  comply  with  the  order 
for  the  payment,  and  that  there  has  been 
a  change  in  his  ability  to  do  so  owing  to 
a  decrease  in  earnings  and  the  fact  that 
those  who  had  previously  made  him 
small  loans  of  money  were  unwilling  or 
nnable  to  do  so.  Potter  y.  Potter  (1916) 
145  €hu  60,  88  S.  E.  546. 
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A  sick  old  man,  without  means  and  un- 
able to  labor,  will  not  be  committed  for 
contempt  for  failure  to  pay  alimony. 
Boyle  V.  Boyle  (1913)  74  Wash.  529, 133 
Pac.  1009. 

Upon  a  proceeding  to  punish  a  hus- 
band for  contempt  in  failing  to  pay  tem- 
porary alimony  in  his  suit  for  diyorce 
where  the  wife  had  cross-complained,  it 
was  held  that  he  had  sufficiently  excused 
himself  where  he  showed  that  he  had 
paid  part  of  the  alimony,  that  his  salary 
was  $75  per  month,  that  he  had  some 
stock  in  a  corporation  which  was  '^in 
a  bad  way,"  and  also  had  land  earn- 
ing no  rent,  encumbered  in  good  faith  for 
debts  before  the  ''^present  contentions," 
and  which  could  not  be  sold  except  at 
gfreat  sacrifice,  owing  to  market  condi- 
tions. Crombie  y.  Crombie  (1916)  88 
Wash.  520,  153  Pac.  306. 

(Where  the  judgment  in  diyorce  or- 
dered the  respondent  to  pay  into  court 
$3,000  suit  money  in  three  days,  he  ought 
not  to  be  committed  for  contempt  for 
failure  to  pay  it  if  he  shows  that  all  his 
property  was  under  the  control  of  a  re- 
ceiyer  appointed  by  such  judgment.  Gust 
y.  Gnat  (1914)  78  Wa^h.  412,  139  Pac, 
199). 

In.  general  the  burden  of  proof  is  on 
the  d^aniting  party  to  show  his  inabil* 
ity  to  pay.  Boy  den  y.  Boy  den  (1911) 
162  m.  App.  77;  Shaffner  v.  Shaffner 
(1913)  182  UL  App.  450;  Re  Canavan 
(1912)  17  N.  M.  100, 130  Pac.  248;  Wells 
y.  Wells  (1915)  —  OkUk  — ,  148  Pac. 


98 


ANNOTATION— ALIMONY— INABILITY  TO  PAY— CONTEMPT. 


723;  Kornik  v,  Kornik  (1913)  3  Tenn.  C. 
C.  A.  41. 

In  the  briefly  reported  case  of  Shaff- 
ner  v.  Shaffner  (1913)  182  HI.  App.  451, 
it  was  held  that  a  sworn  answer  of  a 
divorced  husband  on  attachment  for  con- 
tempt did  not  show  his  inability  to  pay 
$50  per  month  alimony  where  it  showed 
that  his  living  expenses  were  extrava- 
gant, and  did  not  state  his  earnings  in 
his  business. 

In  Surry  v.  Surry  (1914)  78  Wash. 
370,  139  Pac.  44,  it  was  held  proper  to 
commit  the  defendant  for  contempt  in 
failing  to  pay  $40  arrears  of  temporary 
support  money  of  $10  per  week,  where 
the  court  concluded  that  he  was  "en- 
gaged in  private  detective  work,  is  ap- 
parently experienced  in  that  work,  and 
earns  at  least  $60  per  month,  which 
amount  he  had  earned  for  some  time  pre- 
vious," the  appellate  court  observing 
that  "his  bringing  of  this  case  here 
plainly  shows,  by  the  size  of  the  record 
and  his  brief,  that  there  was  much 
more''  than  $40  amount  of  expense  in- 
curred thereby. 

For  an  answer  held  to  show  no  excuse 
for  failure  to  pay  temporary  alimony, 
etc.,  the  respondent  having  used  his 
money  otherwise,  see  Lake  v.  Houghton 
Circuit  Judge  (1912)  172  Mich.  660,  138 
N.  W.  249. 

For  a  case  holding  that  the  respondent 
had  not  shown  his  inability  to  pay  a  con- 
siderable sum  in  arrears  for  alimony,  &c., 
pendente  lite  in  a  suit  for  separate  main- 
tenance, he  having  shown  that  he  had 
considerable  means,  see  Hengen  v.  Hen- 
gen  (1915)  271  m.  278,  111  N.  E.  121. 

Wells  V.  Wells  (1915)  —  Okla.  — , 
148  Pac.  923,  is  sufficiently  referred  to 
in  the  principal  case. 


Work  and  earnings. 

A  collusive  agreement  by  the  accused 
with  his  employer,  who  is  his  father,  re- 
ducing his  salary,  will  not  aid  his  claim 
that  he  is  unable  to  pay.  Boyden  v.  Boy- 
den  (1911)  162  EL  App.  77. 

Fowler  v.  Fowler,  ante,  89,  is  the 
only  case  found  since  the  prior  note  to 
Messervy  v.  Messervy,  30  L.R.A.(N.S.) 
1001,  which  discusses  the  question  of 
the  court's  right  to  commit  for  contempt 
one  without  means  and  who  does  not  en- 
deavor to  seek  employment  to  enable 
him  to  pay  the  alimony.  It  will  be  seen 
that  the  court  in  the  Fowler  Case  holds 
that  to  excuse  a  respondent  who  is  with- 
out means,  it  oi:^ht  to  be  shown  that  he 
has  made  an  honest  and  reasonable  ef- 
fort to  obtain  work,  and  follows  the 
somewhat  indefinite  cases  of  Lester  v. 
Lester  (1879)  63  Ga.  356,  and  Lansing 
V.  Lansing  (1871)  41  How.  Pr.  <N.  Y.) 
248,  both  discussed  in  the  earlier  note, 
and  does  not  agree  with  the  direct  deci- 
sions to  the  contrary  in  Messervy  ▼.  Mes- 
servy and  with  the  earlier  cases  (also 
referred  to  in  said  note)  of  Ex  parte 
Todd  (1897)  119  Cal.  57,  50  Pac.  1071, 
and  Webb  v.  Webb  (1903)  140  Ala.  262, 
103  Am.  St.  Rep.  30,  37  So.  96.  (Lansing 
V.  Lansing  (N.  Y.)  supra,  was  reversed 
in  (1871)  4  Lans.  377,  on  the  ground  that 
under  the  statute  the  attachment  for  the 
nonpa3rment  of  the  costs  and  alimony 
was  unauthorized  because  an  execution 
could  have  been  awarded  for  their  col- 
lection, such  statute  excepting  such  a 
case  from  those  in  which  a  party  may  be 
punished  as  for  a  contempt  for  the  non- 
pa3nnent  of  money.)  B.  B.  B. 


OREGON  SUPREME  COURT. 
(In  Banc.) 

CITY  OF  WOODBURN,  Respt., 

V. 

PUBLIC     SERVICE     COMMISSION     OF 
OREGON  et  al.,  Appts. 

(—  Or.  — ,  161  Pac.  391.) 

Contract  —  change    by    state  *-  constl- 
tntlonaltty. 

1.  A  municipal  corporation  in  fixing  the 
rates  to  be  charged  by  a  telephone  company 


to  which  it  granted  a  franchise  acts  subject 
to  the  power  of  the  state  to  change  the 
rates  if  necessary  for  the  public  welfare, 
and  therefore  such  change  is  not  an  uncon- 
stitutional impairment  of  a  contract  obliga- 
tion. 

For  other  caaea,  see  Constitutional  Law,  II. 
g,  1,  a,  (2 J,  in  Dig.  1-52  N,  8, 

Mnnlclpal  corporation  —  authority   to 
fix  rates  —  power  of  Commission. 

2.  Constitutional  authority  to  the  voters 
of  a  municipality  to  enact  and  amend  their 
charter  does  not  empower  them  to  provide 
for  the  fixing  of  rates  of  public  utilities 


Note.  *-  The  power  to  raise  rates  of  pub- 
lic service  corporations  fixed  by  franchise  is 
considered  in  the  note  to  State  ex  rel.  Web- 
ster v.  Superior  Ct.  L.R.A.1915C,  287.  The 
effect  of  a  contract  with  patrons  to  preclude 
L.R.A.1917C. 


regulation  of  rates  of  public  service  cor- 
porations is  considered  in  the  note  to  Pin- 
ney  v.  Los  Angeles  Gas  &,  E.  Corp.  L.R.A. 
ldl5C,  282;  and  see  later  case,  McCook 
Irrig.  &  Water  Power  Co.  v.  Burtless,  LwR,A. 
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granted    franchises    within    their    limits, 
which  cannot  be  changed  by  a  ConxmiBsion 
created  by  general  law. 
For  other  cases,  see  Municipal  Corporations, 
U.  6,  i,  in  Dig.  1-62  N.  8, 

(December  6,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Marion  County 
in  plaintiff's  favor  in  a  suit  to  vacate  an 
order  made  by  the  defendant  Commissicm 
fixing  the  rates  of  the  defendant  telephone 
company,  and  to  enjoin  the  telephone  com- 
pany from  charging  any  greater  rates  than 
those  named  in  the  franchise  granted  by  the 
plaintiff.     Reversed. 

Statement  by  Harris,  J.: 

The  city  of  Woodbum  was  incorporated 
by  an  act  of  the  legislative  assembly  in 
1889;  but,  on  June  30,  1909,  the  legal  elect- 
ors of  the  city  exercised  the  right  of  home 
rule  conferred  by  §  2  of  art.  11  of  the  state 
Constitution,  and  amended  their  charter  by 
enacting  that  the  common  council  shall  have 
authcarity  ''to  grant  franchises  in,  through, 
and  upon  the  streets  of  the  city  for  public 
uses  and  public  benefits;"  and  "to  regulate 
and  control  or  prohibit  the  placing  of  polc^ 
for  electric  lights  or  other  purposes,  and  the 
suspension  of  electric  and  other  wires  along 
on  cross  streets  of  said  city,  and  to  require 
any  or  all  already  placed  or  suspended, 
either  in  limited  districts  or  throughout  the 
entire  city,  to  be  removed,  or  to  be  placed 
in  such  manner  as  it  may  designate  beneath 
the  surface  of  the  streets  or  sidewalks.'' 

In  October,  1910,  the  common  council 
granted  by  ordinance,  and  the  United  Tele- 
phone Company  accepted,  a  franchise  which 
permitted  the  company  and  its  successors  to 
construct  and  maintain  telephone  poles  and 
wires  along  the  streets  of  Woodbum.  One 
section  of  the  franchise  fixed  the  monthly 
maximum  rates  to  be  charged  for  telephones. 
A  telephone  plant  was  installed  by  the  Unit- 
ed Telephone  Company,  but  afterwards  the 
franchise  and  plant  owned  by  it  were  trans- 
ferred to  the  Western  Telephone  Company, 
a  corporation,  and  the  present  owner.  The 
company  has  extended  its  lines  beyond  the 
boundaries  of  Woodbum,  and  it  renders 
service  to  patrons  who  reside  without,  as 
well  as  to  customers  who  live  within,  the 
city  limits.  In  July,  1915,  the  Western 
Telephone  Company  applied  to  the  Public 
Service  Commission  for  permission  to  in- 
crease the  telephone  rates.  After  giving  due 
notice  to  both  the  company  and  tlie  city,  a 


public  hearing  was  held,  and  the  Commis- 
sion ordered  that  the  company  be  permitted 
to  increase  its  rates  on  condition  that  the 
applicant  avoid  duplication  by  effecting  a 
consolidation  of  its  system  with  a  competing 
telephone  plant  which  was  then  occupying 
the  same  territory.  The  two  telephone  plants 
were  consolidated,  and  then  on  December  1, 
1915,  the  Public  Service  Commission  directed 
that  the  Western  Telephone  Company  charge 
a  specified  schedule  of  rates.  The  charges 
specified  in  this  schedule  were  greater  than 
the  rates  fixed  in  the  franchise,  and  for  that 
reason  the  city  then  commenced  a  suit  to 
vacate  the  order  made  by  the  Public  Service 
Commission,  and  to  enjoin  the  Western  Tele- 
phone Company  from  charging  any  greater 
rates  than  those  named  in  the  franchise 
which  had  been  granted  by  the  city  of  Wood- 
burn.  After  a  trial  the  circuit  court  vacat- 
ed the  order  of  the  Commission,  and  en- 
joined the  company  from  exacting  any 
diarges  in  excess  of  the  amounts  specified 
in  the  franehlse.  Both  the  Public  Servioo 
Commission  and  the  Western  Telephone 
Company  appealed. 

Messrs.  George  M.  Brown,  Attorney 
General,  and  J.  O.  Bailey,  Assistant  At- 
toi'nQjt  Gmpji^i^I;  ufor  :a»pcyan;jt  Qoitmiisdion . 
'.  «'RigHts>  whidh  ipJc  s^Jbje^.t  tb  state'T^s^tric- 
tion  cannot  be  remoVed  froifi'tKe  powet^f 
the  state  by  contract  in  relation  thereto. 
The  contract  will  carry  with  it  the  infirmity 
of  the  subject-matter. 

Louisville  &  N.  R.  Co.  v.  Mottley,  219  U. 
S.  467,  65  L.  ed.  297,  34  L.R.A.(N.S.)  671, 
31  Sup.  Ct.  Rep.  265;  Union  Dry  Goods  Co. 
V.  Georgia  Public  Service  Corp.  142  Ga. 
841,  L.R.A.1916E,  358,  83  S.  E.  946;  Yeat- 
man  v.  Towers,  126  Md.  613,  P.U.R.1916E, 
811,  95  Atl.  158;  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  V.  Menasha  Wooden  Ware  Co. 
169  Wis.  130,  L.R.A.1915F,  732,  150  N.  W. 
411;  Portland  R.  Light  &  P.  Co.  v.  Railroad 
Commission,  229  U.  S.  397,  57  L.  ed.  1248, 
33  Sup.  Ct.  Rep.  820;  Hudson  County  Water 
Ca  V.  McCarter,  209  U.  S.  349,  52  L.  ed. 
828,  28  Sup.  Ct  Rep.  529,  14  Ann.  Cas, 
560. 

Authority  to  fix  rates  of  public  service 
corporations  is  a  legislative  function  of  the 
state,  and  a  renunciation  of  this  sovereign 
right  must  be  evidenced  by  terms  so  clear 
and  unequivocal  as  to  permit  of  no  doubt  as 
to  their  proper  construction. 

Home  Teleph.  ft  Teleg.  Co.  v.  Los  Angeles, 
211  U.  S.  266,  53  L.  ed.  176,  29  Sup.  Ct. 
Rep.  50;  Milwaukee  Electric  R.  &,  Light  Co. 
y.  Railroad  Commission,  238  U.  S.  174,  59 


191 5D,  1205.  And  the  right  to  reduce  rates 
of  public  service  corporations  fixed  by  fran- 
chise or  charter  is  considered  in  the  note 
to  State  ex  rel.  McLaughlin  t.  Graves, 
L.RJ1.1917C. 


L.R.A.1915C,  261;  and  see  later  cases,  Mil- 
waukee Electric  R.  &  Light  Co.  v.  Rail- 
road Commission,  L.R.A.1915F,  744,  and  Bel- 
fast v.  Belfast  Water  Co.  L.R.A.1917B,  908. 
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L.  ed.  1254,  P.U.R.1915D,  591,  36  Sup.  Ct. 
Rep.  820;  Benwood  v.  Public  Service  Com- 
mission, 76  W.  Va.  127,  L.R.A.1915C,  261, 
83  S.  E.  295;  State  ex  rel.  Webster  v. 
Superior  Ct.  67  Wash.  37,  LkR.A.1915C,  287, 
120  Pac.  861,  Ann.  Cas.  1913D,  78;  Charles- 
ton Consol.  R.  &  Lighting  Co.  v.  Charleston, 
92  S.  C.  127,  75  S.  E.  300. 

Franchises  granted  by  municipalities  are 
granted  and  taken  subject  to  the  right  of 
the  state  to  exercise  its  police  powers,  and 
rates  different  from  those  stipulated  in  the 
franchise  may  be  prescribed. 

North  Wildwood  v.  Public  Utility  Comrs. 
88  N.  J.  L.  81,  95  Atl.  749;  Benwood  v. 
Public  Service  Commission,  75  W.  Va.  127, 
L.R.A.1915C,  201,  83  S.  E.  295;  Worcester 
V.  Worcester  Consol.  Street  R.  Co.  196  U. 
S.  639,  49  L.  ed.  591,  25  Sup.  Ct.  Rep.  327 ; 
Duluth  Street  R.  Co.  v.  Railroad  Commia- 
flion,  161  Wis.  245,  P.U.R.1935D,  192,  152 
N.  W.  887;  State  ex  rel.  Webster  v,  Su- 
perior Ct.  67  Wash.  37,  L.R.A.1915C,  287, 
120  Pac.  861,  Ann.  Cas.  1913D,  78;  Dawson 
V.  Dawson  Teleph.  Co.  137  Ga.  82,  72  S.  E. 
508;  Monroe  v.  Detroit  M.  A  T.  Short  Line 
R.   Co.    187   Mich.   364,   P.U.R.1915E,   325, 


153  N.  W.  669;  Kenosha  v.  Kenogha  Ho«e, /^«>  ^"0  *'ac.  wo;  is^eeie  v.  J^xington  &  u. 
•tett^iSH^i^  liO  .Wj9;:33V-i30:i^:\y.-.848;\^treet  R.  Co.  185  Mass.  183,  70  N.  E.  37. 
:']Maiiii<;w4c:v.:Ma'kA«VaJA  N:rraofioifcor«-*  The  fixing  and  regulating  of  rates  is  a 


'^Wii^cAvft 

145  Wis.  13,  140  Am.  St.  Rep.  1056,  129 
N.  W.  925;  Bellevue  v.  Ohio  Valley  Water 
Co.  246  Pa.  114,  91  Atl.  236;  La  Crosse  v. 
La  Crosse  Gas  &  E.  Co.  146  Wis.  408,  130 
N.  W.  530;  State  v.  Public  Utility  Comrs. 
85  N.  J.  L.  141,  88  Atl.  1096;  Idaho  Power 
Sl  Light  Co.  v.  Bloomquist,  26  Idaho,  222, 
141  Pac.  1083;  Wyandotte  County  Gas  Co. 
V.  Kansas,  231  U.  S.  622,  68  L.  ed.  404,  34 
Sup.  Ct.  Rep.  226. 

The  fixing  of  rates  is  a  legislative  func- 
tion of  the  state. 

Milwaukee  Electric  R.  &  Light  Co.  v.  Rail- 
road Commission,  238  U.  S.  174,  59  L.  ed. 
1254,  P.U.R.1915D,  591,  35  Sup.  Ct.  Rep. 
820;  Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  211  U.  S.  265,  63  L.  ed.  176,  29 
Sup.  Ct.  Rep.  50;  Benwood  v.  Public  Serv- 
ice Commission,  75  W.  Va.  127,  L.R.A.1915C, 
261,  83  S.  E.  295;  Portland  R.  Light  &  P. 
Co.  V.  Portland,  210  Fed.  667. 

By  its  charter  in  force  at  the  date  of  the 
franchise,  the  city  of  Woodburn  has  no 
power  to  regulate  telephone  rates. 

Benwood  v.  Public  Service  Commission,  75 
W.  Va.  127,  L.R.A.1915C,  261,  83  S.  E.  295; 
Union  Electric  Light  &  P.  Co.  v.  St.  Louis, 
253  Mo.  592,  161  S.  W.  1166;  Re  Douglas 
Gas  Corp.  (Ariz.)  P.U.R.1915E,  1063; 
Tempe  v.  -Mountain  States  Teleph.  &,  Teleg. 
Co.  (Ariz.)  P.U.R.1916D,  716. 
L.RwA.1917C. 


Messrs.  John  H.  McNary  and  Charles 
li.  McNary,  for  appellant  telephone  com- 
pany; 

The  charter  of  the  plaintiff  city  contains 
no  authority  to  fix  telephone  rates  in  the 
first  instance. 

Benwood  v.  Publifc  Service  Commission, 
75  W.  Va.  127,  L.R.A.1915C,  261,  83  S.  E. 
295;  Pioneer  Teleph.  &  Teleg.  Co.  v.  State, 
33  Okla.  724,  127  Pac.  1073. 

Or  to  fix  by  contract  the  telephone  rates 
of  a  utility  for  a  given  period  of  time. 

Portland  R.  Light  &  P.  Co.  v.  Portland, 
201  Fed.  119;  Freeport  Water  Co.  v.  Free- 
port,  180  U.  S.  587,  45  L.  ed.  679,  21  Sup. 
Ct.  Rep.  493;  Home  Teleph.  &  Teleg.  Co.  v. 
Los  Angeles,  211  U.  8.  265,  53  L.  ed.  176, 
29  Sup.  Ct.  Rep.  52. 

The  defendant  telephone  company  is  not 
estopped  from  urging  the  absence  of  charter 
authority  to  fix  telephone  rates  in  the  first 
instance  or  the  absence  of  charter  authority 
to  enter  into  a  contract  as  to  rates  for  a 
given  period  of  time. 

Pioneer  Teleph.  ft  Teleg.  Co.  v.  State,  33 
Okla.  724,  127  Pac.  1073;  Farmer  v.  Colum- 
biana County  Teleph.  Co.  72  Ohio  St.  626, 
74  N.  'E.  1078 ;  Areata  v.  Green,  166  Cal. 
759,  106  Pac.  86;  Keefe  v.  Lexington  k  B. 


governmental  power  vested  in  the  state  in 
its  sovereign  capacity. 

Milwaukee  Electric  R.  &  Light  Co.  v. 
Railroad  Commission,  238  U.  S.  174,  59  L. 
ed.  1254,  P.U.R.1916D,  591,  35  Sup.  Ct.  Rep. 
820;  Portland  R.  Light  &  P.  Co.  v.  Portland, 
210  Fed.  667;  Benwood  v.  Public  Service 
Commission,  75  W.  Va.  127,  L.R.A.1916C, 
261,  83  S.  E.  295. 

The  governmental  function  of  fixing  rates 
cannot  be  surrendered  to  a  city  except  by 
clear  and  unequivocal  terms. 

Milwaukee  Electric  R.  A  Light  Co.  v. 
Railroad  Commission,  supra;  Home  Teleph. 
&  Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  266, 
53  L.  ed.  176,  29  Sup.  Ct.  Rep.  62;  State 
ex  pel.  Webster  v.  Superior  Ct.  67  Wash. 
37,  L.R.A.1915C,  287,  120  Pac.  861,  Ann. 
Cas.  1913D,  78;  Benwood  v.  Public  Serv- 
ice Commission,  75  W.  Va.  127,  L.R.A. 
1915C,  261,  83  8.  E.  296;  Charleston  Consol. 
R.  &  Lighting  Co.  v.  Charleston,  92  S.  C. 
127,  76  S.  E.  390;  Manitowoc  v.  Manitowoc 
&  N.  Traction  Co.  146  Wis.  13,  140  Am.  St. 
Rep.  1056,  129  N.  W.  925. 

Contracts  made  by  individuals  or  cities 
involving  rates  are  subject  to  the  power  of 
the  state  at  large  to  exercise  its  authority. 

Louisville  &  N.  R.  Co.  v.  Mottley,  219  U. 
S.  467,  55  L.  ed.  297,  34  L.R.A.(N.S.)  671, 
31  Sup.  Ct.  Rep.  265;  North  Wildwood  v. 
Public  Utility  Comrs.  88  N.  J.  L.  81,  95 
Atl.  749;  Benwood  v.  Public  Service  Com- 
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mission,  75  W.  Va.  127,  L.R.A.1915C,  261, 
83  S.  E.  295 ;  Worcester  v.  Worcester  Con  sol. 
Street  R.  Co.  196  U.  S.  639,  49  L.  e<L  691, 
25  Sup.  Ct.  Rep.  327;  Duluth  Street  R.  Co. 
V.  Railroad  Commission,  161  Wis.  245, 
P.U.R.1915D,  192,  152  N.  W.  887;  SUte 
ex  rel.  Webster  v.  Superior  Ct.  67  Wash. 
37,  L..R.A.1915C,  287,  120  Pac.  861,  Ann. 
Cas.  1913D,  78;  Dawson  v.  Dawson  Teleph. 
Co.  137  Ga.  62,  72  S.  E.  508;  Monroe  v.  De- 
troit M.  k.  T.  Short  Line  R.  Co.  187  Mich. 
364,  P.U.R.1915E,  325,  153  N.  W.  669; 
Kenosha  v.  Kenosha  Home  Teleph.  Co.  149 
Wis.  338,  135  N.  W.  848;  Manitowoc  v. 
Manitowoc  &  N.  Traction  Co.  145  Wis.  13, 
140  Am.  St.  Rep.  1056,  129  N.  W.  925; 
Bellevue  v.  Ohio  Valley  Water  Co.  245  Pa. 
114,  01  Atl.  236;  LaCrosse  v.  LaCrosse  Gas 
&  E.  Co.  145  Wis.  408,  130  N.  W.  530; 
State  V.  Public  Utility  Comrs.  85  N.  J.  L. 
141,  88  Atl.  1096;  Idaho  Power  ft  Light  Co. 
T.  Bloomquist,  26  Idaho,  222,  141  Pac.  1083; 
Wyandotte  County  Gas  Co.  v.  Kansas,  231 
U.  S.  622,  68  L.  ed.  414,  34  Sup.  Ct  Rep. 
226. 

The  order  of  the  Public  Service  Commis- 
sion in  fixing  rates  to  be  charged  by  the 
Western  Telephone  Company  does  not  im- 
pair the  obligation  of  the  contract  contained 
in  the  franchise. 

Benwood  v.  Public  Service  Commission,  75 
W.  Va.  127,  L.R.A.1915C,  261,  83  S.  E. 
295;  Yeatman  v.  Towers,  126  Md.  513, 
P.U.R.1916E,  811,  95  Atl.  158;  Dawson  v. 
Dawson  Teleph.  Co.  137  Ga.  62,  72  S.  B. 
508;  State  ex  rel.  Webster  v.  Superior  Ct. 
67  Wash.  37,  L.R.A.1916C,  287,  120  Pac. 
861,  Ann.  Cas.  1913D,  78;  Worcester  v.  Wor- 
cester Conflol.  Street  R.  Co.  196  U.  S.  539, 
49  L.  ed.  591,  25  Sup.  Ct.  Rep.  327. 

Messrs.  George  6.  Bingham  and  Blaine 
McCord,  for  respondent: 

The  power  to  grant  a  franchise  carries 
with  it  the  power  to  prescribe  the  conditions 
upon  which  such  franchises  may  be  enjoyed, 
including  the  rate  to  be  charged. 

People  ex  rel.  Jackson  v.  Suburban  R.  Co. 
178  111.  694,  49  L.R.A.  650,  53  N.  E.  349; 
Moberly  v.  Richmond  Teleph.  Co.  126  Ky. 
369,  103  S.  W.  714;  Western  U.  Teleg.  Co. 
V.  Richmond,  224  U.  S.  160,  56  L.  ed.  710, 
32  Sup.  Ct.  Rep.  449;  Tacoma  R.  A  Power 
Co.  V.  Tacoma,  79  Wash.  616,  140  Pac.  565; 
Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind. 
101,  60  L.R.A.  822,  66  N.  E.  436;  Detroit  v. 
Detroit  Citizens'  Street  R.  Co.  184  U.  S. 
368^  46  L.  ed.  592,  22  Sup.  Ct.  Rep.  410; 
Coverdale  v.  Edwards,  155  Ind.  374,  58  N.  £. 
495;  State  ex  rel.  Spokane  &  B.  C.  Teleph. 
&  Teleg.  Co.  v.  Spokane,  24  Wa^h.  53,  63 
Pac.  1116. 

The  telephone  company  is  estopped  from 
urging  the  absence  of  charter  authority  to 
L.R.A.1917C. 


fix  rates  by  franchise  while  it  continues  to 
enjoy  the  benefits  of  the  grant. 

Pacific  R.  Co.  V.  Leavenworth,  1  Dill.  303, 
Fed.  Cas.  No.  10,649;  People  ex  rel.  Jack- 
son V.  Suburban  R.  Co.  178  111.  608,  49 
L.R.A.  660,  53  N.  E.  349;  Owensboro  v. 
Cumberland  Teleph.  &  Teleg.  Co.  230  U.  S. 
58,  57  L.  ed.  1389,  33  Sup.  Ct.  Rep.  989; 
St.  Louis  v.  Western  U.  Teleg.  Co.  149  U. 
S.  465,  37  L.  ed.  810,  13  Sup.  Ct.  Rep.  990; 
Southern  Bell  Telepii.  &  Teleg.  Co.  v.  Rich- 
mond, 44  C.  C.  A.  147,  103  Fed.  31. 

A  franchise  is  a  contract,  and  the  legisla* 
ture  has  no  power  to  pass  a  law  impairing 
the  obligation  of  such  a  contract. 

Cleveland  ▼.  Cleveland  City  R.  Co.  194  U. 
S.  517,  48  L.  ed.  1102,  24  Sup.  Ct.  Rep.  756; 
Minneapolis  v.  Minneapolis  Street  R.  Co. 
215  U.  S.  417,  64  L.  ed.  259,  30  Sup.  Ct. 
Rep.  118;  Detroit  v.  Detroit  Citizens'  Street 
R.  Co.  184  U.  S.  368--384,  46  L.  ed.  592- 
606,  22  Sup.  Ct.  Rep.  410;  City  R.  Co.  v. 
Citiasens'  Street  R.  Go.  166  U.  S.  557,  41  L. 
ed.  1114,  17  Sup.  Ct.  Rep.  653;  Street  ex 
rel.  Shaver  ▼.  Iowa  Teleph.  Co,  —  Iowa,  •— , 
154  N.  W.  678;  Puget  Sound  Traction  Light 
ic  P.  Co.  V.  Reynolds,  228  Fed.  371 ;  South- 
ern Bell  Teleph.  ft  Teleg.  Co.  v.  Richmond, 
44  C.  O.  A.  148,  103  Fed.  31;  Wichita  v. 
Wichita  Wat^f  Got  138  G.  (?.  A.  837'.  222 
*'ed.»7d9^  fiouthem  "WisconAin  :R. -.06.  v. 
Madison,  240  U.  S.  457,  60  L.'ed:  739,'d6 
Sup.  Ct.  Rep.  400;  People  ex  rel.  Maybury 
V.  Mutual  Gaslight  Co.  38  Mich.  155;  Pin- 
gree  v.  Michigan  C.  R.  Co.  118  Mich.  314, 
53  L.R.A.  274,  76  N.  W.  635;  Walla  Walla 
V.  Walla  Walla  Water  Co.  172  U.  S.  1,  43 
L.  ed.  341,  19  Sup.  Ct.  Rep.  77;  Vicksburg 
V.  Vieksburg  Waterworks  Co.  206  U.  S. 
496,  51  L.  ed.  1155,  27  Sup.  Ct.  Rep.  762. 

The  legi^ature  can  grant  to  municipalities 
authority  to  make  contracts  which  will  sus- 
pend the  governmental  power  of  the  legisla- 
ture during  the  life  of  the  contract. 

Pioneer  Teleph.  ft  Teleg.  Co.  v.  State,  33 
Okla.  724,  127  Pac.  1073;  Home  Teleph.  ft 
Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  266, 
63  L.  ed.  176,  29  Sup.  Ct.  Rep.  50;  Mani- 
towac  V.  Manitowoc  &  N.  Traction  Co.  145 
Wis.  13,  140  Am.  St.  Rep.  1056,  129  N.  W. 
925;  Vicksburg  v.  Vicksburg  Waterworks 
Co.  206  U.  S.  496,  51  L.  ed.  1155,  27  Sup. 
Ct.  Rep.  762. 

The  powers  of  the  Public  Service  Commis- 
sion are  statutory,  and  in  exercising  those 
powers  the  statute  must  be  strictly  followed. 

State  V.  Corvallis  ft  E.  R.  Co.  59  Or.  450, 
117  Pao.  980;  Railroad  Comrs.  v.  Oregon  R. 
ft  Nav.  Co.  17  Or.  65,  2  L.R.A.  195,  19  Pac. 
702;  Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  57  L.  ed.  1511,  48 
L.R.A.(N.S.)  1161,  33  Sup.  Ct.  Rep.  729, 
Ann.  Cfts.  1916A,  18. 
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Harris,  J.,  delivered  the  opinion  of  the 
court : 

The  decree  appealed  from  ie  predicated 
upon  the  argument  that  the  Public  Service 
Commission  was  without  power  to  permit 
the  telephone  company  to  charge  urban  cus- 
tomers more  than  the  rates  named  in  the 
franchise  which  the  city  hod  granted  prior 
to  the  creation  of  the  Public  Service  Com- 
mission. Before  proceeding  with  the  dis- 
cussion, attention  will  be  called  to  some  of 
the  provisions  of  the  legislation  which  wa« 
designed  to  clothe  the  Commission  with  au- 
thority to  fix  the  rates  to  be  charged  for 
telephone  service.  An  act  to  define  public 
utilities  and  to  provide  for  rate  regulation 
was  passed  by  the  legislative  assembly  in 
1911  (chap.  279,  Laws  1911) ;  but  upon  the 
filing  of  a  petition  in  the  office  of  the  secre- 
tary of  state  the  measure  was  referred  to 
the  legal  voters  of  the  state  at  the  regular 
general  election  on  November  6,  1912,  when 
they  approved  the  act  by  a  majority  vote, 
and  afterwards,  on  November  29,  1912,  the 
governor  proclaimed  that  the  measure  was 
the  law  of  the  state.  Laws  1913,  p.  9.  The 
Public  Utility  Act  is  similar  to  the  legisla- 
tion which  has  been  adopted  in  most  of  the 
states,  and  confers  upon  the  Commission  the 
jvoWjCi?  ;tq  iregulatn  «t^legvsfpll,Z  Jt^le^hdae,' 
:s£3:eet;r4ttr4ad,rhelitf  U'iti\,  jrMiB^'sMdf  psr^r* 
pl&iit^  so  thai' a  sate'  and'  adequate  service 
may  be  rendered  to  the  public  at  reasonable 
and  sufficient  rates.  The  term  "public  util- 
ity" embraces  every  owner  operating  a  tele- 
phone plant  for  the  public  ''and  whether 
said  plant  or  equipment  or  part  thereof  is 
wholly  within  any  town  or  city,  or  not." 
Section  1.  Power  to  regulate  public  utilities 
is  conferred  upon  a  Commission  which  was, 
at  that  time,  called  the  Railroad  Commia- 
sion  of  Oregon  (§6),  but  is  now  known  as 
the  Public  Service  Commission  of  Orgeon. 
Laws  1915,  chap.  241.  Every  public  utility 
is  required  to  furnish  adequate  and  safe 
service,  and  unjust  or  unreasonable  charges 
are  prohibited.  The  Commission  may  hold 
a  hearing  (§  42),  on  the  complaint  of  pa- 
trons that  the  rates  being  charged  are  un- 
reasonable or  unjustly  discriminatory  (§ 
41),  or  on  the  complaint  of  any  public  util- 
ity "as  to  any  matter  affecting  its  own  prod- 
uct or  service''  (§  46),  or  an  investigation 
may  be  made  on  the  motion  of  the  Commis- 
sion (§  45)  ;  and  "if,  upon  such  investiga- 
tion, anv  rates  .  .  .  shall  be  found 
to  be  unjust,  unreasonable,  insufficient  or 
unjustly  discriminatory  .  .  .  the  Com- 
mission shall  have  power  to  fix  and  order 
substituted    therefor    such    rate    or    rates, 

.  .  as  ^hall  be  just  and  reasonable 
.  .  .  "  ( §  43 ) ;  and,  furthermore,  the  Com- 
mission "shall  determine  and  by  order  fix 
reasonable  rate  or  rates,  ...  in  lieu  of 
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those  found  to  be  unjust,  unreasonable,  in- 
sufficient or  unjustly  discriminatory.  .  .  .'' 
(§  51).  The  power  of  a  municipality  to 
regulate  utilities  is  provided  for  by  §  61 
which  declares  that  "every  municipality 
shall  have  power — (1)  To  determine  by  con- 
tract, ordinance  or  otherwise  the  quality  and 
character  of  each  kind  of  product  or  service 
to  be  furnished  or  rendered  by  any  public 
utility  furnishing  any  product  of  service 
within  said  municipality  and  all  other 
terms  and  conditions  not  inconsistent  with 
this  act  upon  which  such  public  utility 
may  be  permitted  to  occupy  the  streets, 
highways  or  other  public  property  within 
such  municipality  and  such  contract,  ordi- 
nance or  other  determination  of  such  mu- 
nicipality shall  be  in  force  and  prima  facie 
reasonable.  Upon  complaint  made  by  such 
public  utility  or  by  any  qualified  complain- 
ant as  provided  in  §  41,  the  CcHnmiasioa 
shall  set  a  hearing  as  provided  in  §  42  and 
if  it  shall  find  such  contract,  ordinance  or 
other  determination  to  be  unreasonable, 
such  contract,  ordinance  or  other  determina- 
tion shall  be  void.  Provided,  however,  that 
no  ordinance  or  other  municipal  r^;ulation 
shall  be  reviewed  by  the  Commission  under 
the  provision  of  this  section  which  waa 
jg4:ior  to  such  review  enacted  by  the  initia- 
tive or  which  was  prior  to  such  review  re- 
ferred to  and  approved  by  the  people  of 
said  municipality  or  while  a  referendum 
thereon  is  pending."  [Laws  1911,  chap. 
279.] 

In  brief,  the  facts  present  a  situation 
where  the  legal  voters  of  the  city  amended 
their  municipal  charter  and  conferred  upon 
the  common  council  authority  to  grant  fran- 
chises in  the  streets  for  public  benefits;  the 
council  exercised  this  chartered  power,  and 
granted  a  franchise  to  a  telephone  company, 
the  rates  to  be  charged  to  be  fixed  by  the 
terms  of  the  franchise;  subsequently  the 
Public  Utility  Act  was  passed  by  the  leigis- 
lative  assembly,  and  then  referred  to  all 
the  voters  of  the  state,  who  approved  the 
measure  at  a  general  election;  and,  finally, 
upon  the  application  of  the  telephone  com- 
pany, the  Public  Service  Commission,  act- 
ing under  the  authority  of  the  Public  Util- 
ity Act,  specified  a  schedule  of  rates  to  be 
charged  by  the  telephone  company,  and  the 
city  is  now  complaining  because  those  rates 
exceed  the  charges  fixed  in  the  francliise. 

The  ultimate  question  for  decision  is 
whether  the  Public  Service  Commission  was 
lawfully  empowered  to  specify  rates  differ- 
ent from  those  fixed  by  the  terms  of  the 
franchise^  Throughout  the  discussion  it 
must  be  borne  in  mind  that  the  state,  act- 
ing through  the  Public  Service  Commission, 
is  a  party  to  this  suit,  and  consequently 
judicial  precedents  arising  out  of  contro- 
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versies  between  none  but  the  immediate 
parties  to  a  branchiae  are  not  controlling 
here.  Moreover,  the  present  juncture  does 
not  call  for  a  decision  of  the  relative  rights 
of  the  grantor  and  grantee  of  a  franchise 
as  between  themselves.  Furthermore,  the 
very  purpose  of  this  litigation  is  to  deter- 
mine whether  the  state  has  in  fact  empow- 
ered Woodburn  to  fix  a  schedule  of  rates 
which  the  state  could  not  afterwards  change, 
and  hence  we  must  also  distinguish  all  those 
judicial  utterances  which  followed  a  finding 
that  the  state  had  actually  conferred  upon 
a  city  the  power  unalterably  to  fix  the  rates 
to  be  charged  by  the  grantee  of  a  franchise. 

Power  to  govern  men  and  things  is  in- 
herent in  gorvernment,  and  when  an  owner 
devotes  his  pn^erty  to  a  use  in  which  the 
public  has  an  interest,  he  must  submit  to 
be  regulated  and  controlled  by  the  public 
for  the  common  good.  Munn  v.  Illinois,  94 
U.  S.  113,.  24  L.  ed.  77;  German  Alliance 
Ins.  Co.  V.  Kansas,  233  U.  S.  389,  58  L. 
ed.  1011,  L.R.A.1916C,  1189,  34  Sup.  Ct. 
Rep.  612.  The  right  to  regulate  the  rates 
to  be  charged  by  a  public  utility  inheres  in 
the  power  to  govern.  The  regulation  of 
rates  for  the  purpose  of  promoting  the 
health,  comfort,  safety,  and  welfare  of  so- 
ciety is  an  exercise  of  the  police  power,  and 
is  therefore  an  attribute  of  sovereignty. 
Hudson  County  Water  Co.  v.  McCarter,  209 
U.  S.  349,  52  L.  ed.  828,  28  Sup.  Ct.  Rep. 
529,  14  Ann.  Cas.  560;  Yeatman  v.  Towers, 
126  Md.  513,  P.U.R.1915E,  811,  95  Atl.  158; 
Benwood  v.  Public  Service  Commission,  75 
W.  Va.  127,  L.R.A.1915C,  261,  83  S.  E. 
206;  State  ex  rel.  Webster  v.  Superior  Ct. 
67  Wash.  37,  L.R.A.1915C,  287,  120  Pac. 
861,  Ann.  Cas.  1913D,  78;  Idaho  Power  k 
Iright  Co.  v.  Blomquist,  26  Idaho,  222,  141 
Pac.  1063.  Being  an  inherent  element  of 
sovereignty,  the  whole  sum  of  this  police 
power  may,  for  the  purposes  of  this  suit, 
be  regarded  as  having  been  primarily  and 
originally  lodged  in  the  state;  and,  without 
attempting  to  decide  whether  the  state  can 
relinquish  any  part  of  the  police  power  to 
cities  80  as  to  be  deprived  of  the  right  to 
resume  the  relinquished  power,  we  shall 
now  seek  to  ascertain  whether  the  police 
power,  to  the  extent  of  the  right  to  regulate 
rates,  passed  from  the  sovereignty  when  the 
franchise  was  accepted  by  the  telephone 
company.  The  inquiry  involves  two  gen- 
eral questions:  (1)  The  effect  of  the  fran- 
chise when  considered  by  itself;  and  (2)  the 
result  effected  by  the  franchise  when  con- 
sidered with  relation  to  the  city  and  state. 

If  the  franchise  is  deemed  to  be  a  con- 
tract between  the  city  and  telephone  com- 
pany, then  the  mere  fact  that  it  was  made 
prior  to  the  enactment  of  the  public  utility 
statute  and  before  the  state  attempted  to 
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regulate  the  rates  does  not  debar  the  state 
from  increasing  the  rates  fixed  in  the  con- 
tract between  the  parties,  for  the  reason 
tliat  the  law  wrote  into  it  a  stipulation  by 
the  city  that  the  state  could,  at  any  time, 
exercise  its  police  power  and  change  tlie 
rates;  and,  therefore,  when  the  state  does 
exercise  its  police  power,  it  does  not  work 
an  impairment  of  any  obligation  of  the  con- 
tract. The  immediate  parties  to  the  fran- 
chise must  contract  with  reference  to  the 
right  of  the  government  to  exercise  its  in- 
herent authority.  The  governed  caxuiot, 
by  contract,  forestall  the  resuscitation  of  a 
dormant  police  power  by  the  government; 
and  therefore,  unless  the  state  actually  de- 
vested itself  of  the  right  to  exercise  its 
police  power,  the  agreement  by  which  tlie 
city  and  company .  specified  the  rates  was 
made  subject  to  the  right  of  the  state  to 
change  them.  Louisville  &  N.  R.  Co.  v. 
Mottley,  219  U.  S.  467,  55  L.  ed.  297,  34 
L.R.A.(N.S.)  671,  81  Sup.  Ct  Rep.  265; 
Union  Dry  Groods  Co.  v.  Georgia  Public 
Service  Corp.  142  6a.  841,  L.R.A.1916E, 
358,  83  S.  E.  946;  Yeatman  v.  Towers,  126 
Md.  513,  P.U.R.1915E,  811,  95  Atl.  158; 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v. 
Menasha  Wooden  Ware  Co.  159  Wis.  130» 
L,R.A.1916F,  732,  160  N.  W.  411;  Portland 
R.  Light  i&  P.  Co.  V.  Railroad  Commission, 
229  U.  S.  397,  57  L.  ed.  1248,  33  Sup.  Ct. 
Rep.  820;  Hudson  County  Water  Co.  v.  Mc- 
Carter, 209  U.  S.  349,  52  L.  ed.  8^,  28 
Sup.  Ct.  Rep.  629,  14  Ann.  Cas.  560;  Ben- 
wood  V.  Public  Service  Conmiissio'h,  75  W. 
Va.  127,  L.R.A.1915C,  261,  83  S.  E.  296; 
State  ex  rel.  Webster  v.  Superior  Ct.  67 
Wash.  37,  L.R.A.1916C,  287,  120  Pac.  861, 
Ann.  Cas.  1913D,  78. 

We  now  c<mie  to  a  consideration  of  the 
result  brought  about  by  the  franchise  when 
viewed  in  connection  with  the  authority  of 
the  city  and  state.  The  city  argues  that 
§  2  of  art.  11  of  the  state  Constitution 
granted  to  W^oodburn,  and  at  the  same  time 
took  from  the  legislative  assembly,  the 
right  to  legislate  concerning  the  regulation 
of  rates.  When  examining  the  contention 
urged  by  the  municipality,  we  must  not 
lose  sif^t  of  the  fact  that  the  right  to  regu- 
late rates  by  changing  them  from  time  to 
time  as  the  welfare  of  the  public  may  re- 
quire is  essentially  a  police  power;  and, 
since  the  right  to  regulate  rates  is  an  in- 
herent element  of  sovereignty,  when  seek- 
ing to  ascertain  whether  this  part  of  i^e 
police  power  has  been  conferred  upon  the 
city,  either  with  or  without  limitation,  we. 
are  constantly  governed  by  the  rule  that 
the  delegation  of  the  sovereign  right  to 
r^pilate  rates  must  be  clear  and  express, 
and  all  doubts  must  be  resolved  against 
the   city.     Home   Teleph.   &   Teleg.   Co.   v. 
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Lo0  Angeles,  211  U.  S.  265,  68  L.  ed.  176, 
29  Sup.  Ct.  Rep.  50;  Milwaukee  Electric  R. 
&  Light  Co.  V.  Railroad  Commission,  238 
U.  S.  174,  P.U.R.1915D,  61)1,  59  L.  ed. 
1254,  35  Sup.  Ct.  Rep.  820;  Ben  wood  v. 
Public  Service  Commission,  75  W.  Va.  127, 
L.R.A.1915C,  261,  83  S.  E.  205;  State  ex 
rel.  Webster  v.  Superior  Ct.  67  Wash.  37, 
L.R.A.1915C,  287,  120  Pac.  861,  Ann.  Cas. 
I913D,  78;  Manitowoc  v.  Manitowoc  &  N. 
Traction  Co.  145  Wis.  13,  140  Am.  St.  Rep. 
1056,  129  N.  W.  926.  Quoting  from  Charles- 
ton Consol.  R.  &  Lighting  Co.  v.  Charleston, 
92  S.  C.  127,  75  S.  E.  390:  "The  state's 
power  to  regulate  by  compulsion  the  charges 
of  public  service  corporations  is  one, of  such 
vast  and  increasing  importance  to  the  pub- 
lic that  the  courts  will  not  attribute  to  the 
state  the  intention  to  part  with  it  or  to 
delegate  it  unless  the  intention  is  clearly 
and  unmistakably  expressed." 

Unless  the  right  to  exercise  the  police 
power  of  regulating  rates  is  referable  to  an 
unmistakable  grant,  the  prices  specified  in 
the  franchise  are  not  exempt  from  inter- 
ference by  the  legislative  assembly.  This 
city  is  relying  upon  §  2  of  art.  11  of  the 
state  Constitution  as  amended  in  1906,  and 
which,  so  far  as  it  is  now  material,  is  here 
quoted:  "Corporations  may  be  formed  un- 
der general  laws,  but  shall  not  be  created 
by  the  legislative  assembly  by  special  laws. 
The  legislative  assembly  shall  not  enact, 
amend,  or  repeal  any  charter  or  act  of  in- 
corporation for  any  municipality,  city  or 
town.  The  legal  voters  of  every  city  and 
town  are  hereby  granted  power  to  enact 
and  amend  their  municipal  charter,  subject 
to  the  Constitution  and  criminal  laws  of 
the  state  of  Oregon.     .     .     ." 

Much  of  the  printed  brief  submitted  for 
the  Public  Service  Commission  is  devoted 
to  an  argument  that  the  legislative  assem- 
bly is  not  prohibited  from  enacting  any 
general  law,  though  it  has  the  effect  of 
amending  city  charters.  The  instant  con- 
troversy, however,  does  not  make  it  neces- 
sary to  determine  whether  the  legislative 
assembly  is  prohibited  from  passing  gen- 
eral as  well  as  special  laws  which  affect  city 
charters;  and  hence,  waiving  the  question 
and  without  attempting  to  foreclose  debate, 
it  will  be  assumed  that  this  investigation 
is  governed  by  the  prevailing  opinion  in 
Kalich  V.  Knapp,  73  Or.  558,  142  Pac.  594, 
145  Pac.  22,  where  a  majority  of  the  court 
ruled  that  the  legislative  assembly  is  pro- 
hibited by  §  2  of  art.  11  of  the  state  Con- 
stitution from  amending  city  charters  by 
special  or  by  general  laws. 

While  the  Constitution  grants  to  a  city 
the  right  to  enact  and  amend  its  charter 
and  simultaneously  prohibits  the  legislative 
assenibly  from  enacting,  amending,  or  re- 
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pealing  any  charter  for  any  city,  neverthe- 
less, neither  the  grant  nor  the  prohibition 
includes  any  subjects  except  those  "that  are 
purely  local  and  municipal  in  character" 
(Kalich  V.  Knapp,  supra),  or,  as  is  stated  in 
Branch  v.  Albee,  71  Or.  188,  205,  142  Pac. 
598,  the  authority  of  the  cities  is  not  ex- 
tended "over  subjects  that  are  not  properly 
municipal  and  germane  to  the  purposes  for 
which  municipal  corporations  are  formed. 
We  use  the  word  "municipar  as  signifying 
what  belongs  to  a  city.*' 

In  Coleman  v.  La  Grande,  73  Or.  521, 
525,  144  Pac.  470,  this  court  ruled  that 
*'by  granting  and  reserving  to  the  people  of 
municipalities  the  power  to  enact  and 
amend  their  charters  and  adopt  local  or 
special  laws,  the  state  has  not  surrendered 
her  sovereignty  to  the  municipalities.  With- 
in their  boundaries  cities  are  clothed  with 
power  to  regulate  matters  purely  local. 
However,  a  city  is  not  constituted  as  a 
sovereignty  as  regard  all  matters  of  legis- 
lation, but  is  still  to  a  certain  extent  a  mere 
agency  of  the  state  of  which  it  is  a  part. 
Beyond  such  municipal  boundaries  and  in 
matters  of  general  concern  not  pertaining 
solely  to  local  municipal  affairs,  cities  are 
amenable  to  the  general  laws  of  the  state, 
which  do  not  infringe  upon  the  right  of 
cities  to  local  self-government.  This  is  so 
whether  such  laws  are  enacted  by  the  legis- 
lature or  by  the  people  of  the  state  at 
large.*' 

The  right  to  regulate  rates  is  a  matter 
of  general  concern,  and  does  not  pertain 
solely  to  local  municipal  affairs.  Portland 
R.  Light  &  P.  Co.  V.  Portland  (D.  C.)  210 
Fed.  667.  It  is  true  that  the  regulation 
of  the  rates  for  telephones  in  W^oodburn  may 
not  immediately  affect  the  pocketbooks  of 
all  the  people  of  the  whole  state  any  more 
than  does  the  prosecution  of  a  person  in  a 
justice  court  for  assault  and  battery,  when 
taken  alone  and  by  itself,  directly  affect 
all  the  people  of  the  whole  state,  and  yet 
the  state  is  just  as  much  interested  in 
promoting  the  comfort  and  general  welfare 
of  all  the  people  as  in  preserving  peace  for 
all  the  people.  In  these  modern  times,  when 
the  activities  of  public  utilities  are  not  al- 
ways confined  to  a  single  city,  the  people 
are  especially  concerned  in  the  retention  of 
the  right  to  adjust  rates  to  changing  condi- 
tions, 80  that  no  person  may  be  discrimi- 
nated against  and  all  may  receive  adequate 
service  at  reasonable  rates,  and  at  the  same 
time  affording  sufficient  returns  to  the  pub- 
lic utility.  The  state  guards  its  right  to 
regulate  rates  so  vigilantly  that  ^ecific 
authority  is  necessary  to  compel  a  surren- 
der of  this  element  of  sovereignty  and  in 
the  language  of  the  Supreme  Court  of  the 
United  States:     "The  general  powers  of  a 
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municipality  or  of  any  other  political  sub- 
division of  the  state  are  not  sufficient." 
Home  Teleph.  &  Teleg.  Co.  v.  Loa  Angeles, 
211  U.  S.  266,  63  L.  ed.  176,  29  Sup.  Ct. 
Rep.  50;  Milwaukee  Electric  R.  &  Light  Co. 
V.  Railroad  Commission,  238  U.  S.  174,  59 
L.  ed.  1254,  36  Sup.  Ct.  Rep.  820. 

The  power  to  regulate  rates  does  not  ap- 
pertain to  the  government  of  a  city;  it  is 
not  municipal  in  character;  nor  is  It  even 
an  incident  to  a  grant  of  authority  to  en- 
act or  amend  a  charter  for  a  citv  or  town. 
State  ex  rel.  Webster  v.  Superior  Ct.  67 
Wash.  37,  L.R.A.1915C,  287,  120  Pac.  861, 
Ann.  Gas.  1913D,  78.  The  language  appearing 
in  State  er  rel.  Garner  v.  Missouri  &  K*. 
Teleph.  Co.  189  Mo.  83,  88  S.  W.  41,  is 
peculiarly  applicable  here,  and  for  that  rea- 
son we  quote  extensively  from  the  reported 
opinion:  "Until  the  adoption  of  our  Con- 
stitution in  1875  all  cities  in  the  state  de- 
rived their  charter  powers  from  the  general 
assembly,  and  therefore  whatever  was  con- 
tained in  a  city  charter  had  the  full  force 
of  a  legislative  enactment.  But  under  that 
Constitution  cities  of  certain  descriptions 
were  authorised  to  frame  their  own  char- 
ters. A  charter  framed  under  that  clause 
of  the  Constitution  within  the  limits  there- 
in contemplated  has  a  force  and  effect  equal 
to  one  granted  by  an  act  of  the  legislature. 
But  it  lA  not  every  power  that  may  be  es- 
sayed to  be  conferred  on  the  city  by  such 
a  charter  that  is  of  the  same  force  and  ef- 
fect as  if  it  were  conferred  by  an  act  of  the 
general  assembly,  because  the  Constitution 
does  not  confer  on  the  city  the  right  .  .  . 
to  assume  all  the  powers  that  the  state  may 
exercise  within  the  city  limits,  but  only 
powers  incident  to  its  municipality,  yet  the 
legislature  may,  if  it  should  see  fit,  confer 
on  the  city  powers  not  necessary  or  incident 
to  the  city  government.  There  are  govern- 
mental powers,  the  just  exercise  of  whioh 
is  essential  to  the  happiness  and  well-being 
of  the  people  of  a  particular  city,  yet  whidi 
are  not  of  a  character  essentially  appertain- 
ing to  the  city  government.  Such  powers 
the  state  may  reserve  to  be  exercised  by 
itself,  or  it  may  delegate  them  to  the  city, 
but  until  so  delegated  they  are  reserved. 
The  words  in  the  Constitution,  'may  frame 
a  charter  lor  its  own  government,'  mean 
may  frame  a  charter  for  the  government  of 
itself  as  a  city,  including  all  that  is  neces- 
sary or  incident  to  the  government  of  the 
municipality,  but  not  all  the  power  that  the 
state  has  for  the  protection  of  the  rights 
and  regulation  of  the  duties  of  the  inhabit- 
ants in  the  city,  as  between  themselves. 
.  .  .  The  regulation  of  prices  to  be 
charged  by  a  corporation  intrusted  with  a 
franchise  of  a  public  utility  character  is 
within  the  sovereign  power  of  the  state  that 
L.RJiL.1917C. 


grants  the  franchise  or  that  suffers  it  to 
be  exercised  within  its  borders,  and  that 
power  may  be,  with  wisdom  and  propriety, 
conferred  on  a  municipal  corporation,  but 
it  is  not  a  power  appertaining  to  the  gov- 
ernment of  the  city,  and  does  not  follow  as 
an  incident  to  a  grant  of  power  to  frame  a 
charter  for  a  city  government." 

The  right  of  the  state  to  regulate  rates 
by  compulsion  is  a  police  power,  and  must 
not  be  confused  with  the  right  of  a  city  to 
exercise  its  contractual  power  to  agree  with 
a  public  service  company  upon  the  terms  of 
a  franchise.  The  exercise  of  a  power  to  fix 
rates  by  agreement  does  not  include  or  em- 
brace any  portion  of  the  power  to  fix  rates 
by  compulsion.  When  Woodburn  granted 
the  franchise  to  the  telephone  company,  the 
city  exercised  its  municipal  right  to  con- 
tract, and  it  may  be  assumed  that  the  fran- 
chise was  valid  and  binding  upon  both  par- 
ties until  such  time  as  the  state  chose  to 
speak;  but  the  city  entered  into  the  con- 
tract subject  to  the  reserved  right  of  the 
state  to  employ  its  police  power  and  com- 
pel a  change  of  rates,  and  when  the  state 
did  speak,  the  municipal  power  gave  way  to 
the  sovereign  power  of  the  state.  Benwood 
V.  Public  Service  Commission,  75  W.  Va. 
127,  L.R.A.1915C,  261,  83  S.  E.  295;  State 
ex  rel.  Webster  v.  Superior  Ct.  67  Wash.  37, 
L.R.A.1915C,  287,  120  Pac.  861,  Ann.  Cas. 
1018D,  78 ;  Monroe  v.  Detroit  M.  k  T.  Short 
Line  R.  Co.  187  Mich.  864,  P.U.R.1916E, 
326,  163  N.  W.  669;  Manitowoc  v.  Manito- 
woc &  N.  Traction  Co.  145  Wis.  13,  140 
Am.  St.  Rep.  1056,  129  N.  W.  925 ;  Charles- 
ton Conaol.  R.  &  Lighting  Co.  v.  Charleston, 
92  S.  C.  127,  76  S.  £.  390;  Duluth  Street 
R.  Co.  y.  Railroad  Commission,  161  Wis. 
246,  P.U.R.1916D,  192,  162  N.  W.  887; 
California-Oregon  Power  Co.  v.  Grants  Pass 
(D.  C.)  203  Fed.  173.  Other  instructive 
cases  are:  North  Wildwood  v.  Public 
Utility  Commissioners,  88  N.  J.  L.  81,  95 
Atl.  749;  Worcester  v.  Worcester  Consol. 
Street  R.  Co.  196  U.  S.  539,  49  L.  ed.  591, 
26  Sup.  Ot.  Rep.  327;  Dawson  v.  Dawson 
Teleph.  Co.  137  Ga.  62,  72  S.  E.  608;  Keno- 
sha V.  Kenosha  Home  Teleph.  Co.  149  Wis. 
338,  135  N.  W.  848 ;  Bellevue  v.  Ohio  Valley 
Water  Co.  245  Pa.  114,  91  Atl.  236;  State 
v.  Public  Utility  Comrs.  85  N.  J.  L.  141, 
88  Atl.  1096. 

The  power  to  fix  rates  by  compulsion  as 
distinguished  from  the  power  to  fix  rates 
by  agreement  *is  not  granted  to  cities  or 
towns,  nor  is  the  right  of  the  legislative 
assembly  to  legislate  upon  that  subject 
curbed  by  §  2  of  art.  11  of  the  state  Con- 
stitution, because  in  its  essence  it  is  neither 
a  municipal  power  nor  an  incident  to  a  pure 
municipal  power,  and  therefore,  even  under 
the  rule  announced  by  the  majority  opinion 
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in  Kalich  v.  Knapp,  73  Or.  558,  142  Pac. 
594,  145  Pac.  22,  the  legislative  assembly 
was  not  prohibited  from  making  the  Public 
Utility  Act  applicable  to  urban  as  well  ah 
extraurban  territory.  The  defendants  have 
vigorously  contended  that  approval  of  the 
Public  Utility  Act  by  the  vote  of  the  peo- 
ple made  the  measure  valid,  even  though 
it  be  conceded  that  the  act  woiild  be  in- 
valid without  the  approval  of  the  electorate. 
It  will  not  be  necessary,  however,  to  decide 
whether  a  measure  passed  by  the  legislative 
assembly  is  validated  when  referred  to  the 
people  and  approved  by  them,  when  in  the 
absence  of  such  reference  and  approval  the 
measure  would  be  invalid  because  of  tie 
prohibition  contained  in  §  2  of  art.  11 ;  and 
we,  therefore,  leave  this  question  open  for 
future  consideration. 

The  city  has  limited  the  inquiry  to  the 
question   of   whether   the   Commission   pos- 


sessed the  necessary  power  to  change  rates, 
and  hence  we  are  not  now  concerned  with 
the  amount  or  reasonableness  of  the  rates. 
Our  conclusion  is  that  the  Public  Service 
Commission,  as  the  representative  of  the 
state,  had  lawful  authority  to  change  the 
telephone  rates. 

Any  failure  of  the  Commission  to  file 
the  statement  of  valuation  mentioned  in  § 
10  does  not  affect  the  validity  of  the  order 
involved  in  the  appeal.  The  right  to  make 
the  order  did  not  depend  upon  filing  tlie 
statement  of  valuation  with  the  city  re- 
corder; and,  moreover,  §  75  of  the  Pub- 
lic Utility  Act  provides  that  no  order  of 
the  Commission  shall  be  declared  illegal  '^for 
any  omission  of  a  technical  nature  in  re> 
spect  thereto." 

The  decree  of  the  Circuit  Court  is  re- 
versed, and  the  suit  is  dismissed. 
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MORRIS  SALOMON,  Respt., 

V. 

NORTH  BRITISH  &  MERCANTILE  IN- 
SURANCE COMPANY  OF  NEW  YORK, 
Appt. 

(216  N.  Y.  214,  109  N.  E.  121.) 

Insurance  -«-  mistake  in  changing  mort- 
gagee clause  —  reformation. 

A  mortgagee  clause  procured  to  be 
changed  by  brokers  of  an  assignee  of  the 
mortgage  in  order  to  protect  his  interests 
through  a  notation,  '^interest  vested  in  as- 
signee by  name,  loss  payable  as  heretofore," 
which  results  in  an  indorsement  that  the  in- 
terest is  vested  in  the  person  named  ''as 
owner,**  loss  payable  to  former  mortgagees, 
his  assignors,  cannot  be  reformed  after  loss 
so  as  to  make  tlie  loss  payable  to  him,  as 
the  mistake  was  not  mutual,  so  as  to  justify 
reformation  of  the  contract. 
For  other  casest  see  Insurance,  111,  5,  in 

Dig.  1-52  N.  8, 

(Seabury,  J.,  dissents.) 

(June  1,  1916.) 

A  PPEAL  by  defendant  from  a  judgment 
J\  of  tlie  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  aiHrming  a 
judgment  of  a  Special  Term,  Part  VIII.,  for 
New  York  Coxinty,  in  plaintiff's  favor  in  an 
action  brought  to  reform  a  policy  of  fire 
insurance  and  as  reformed  to  recover  the 
amount  of  loss  sustained.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Note.  —  As  to  right  of  mortgagee  who  by 
mistake  is  insured  as  owner  or  in  owner's 
name,  or  vice  versa,  see  annotation  following 
this  case,  post,  110. 
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Mr.  Leo  Levy,  for  appellant; 

There  was  no  mutual  mistake  justifying 
reformation  of  the  policy. 

23  Harvard  L.  Rev.  608;  Hearne  v.  New 
England  Mut.  M.  Ins.  Co.  20  Wall.  488,  22 
L.  ed.  395;  Mackenzie  ▼.  Coulson,  L.  R.  B 
Eq.  368 ;  Southard  v.  Curley,  134  N.  Y.  148, 
16  L.RJ^.  561,  30  Am.  St/Rep.  642,  31  N. 
B.  330;  Burt  v.  Quaekenbush,  72  App.  Div. 
647,  76  N.  Y.  Supp.  1031,  175  N.  Y.  490,  67 
N.  E.  1081 ;  Lake  View  Brewing  Co.  v.  Com- 
merce Ins.  Co.  143  App.  Div.  665,  128  N. 
Y.  Supp.  337,  affirmed  in  207  N.  Y.  746,  101 
N.  E.  1108;  Mead  v.  Westchester  F.  Ins. 
Co.  64  N.  Y.  453 ;  Bryce  v.  Lorillard  F.  Ins. 
Co.  55  N.  Y.  240,  14  Am.  Rep.  249;  Curtis 
v.  Albee,  167  N.  Y.  360,  60  N.  E.  660; 
Dougherty  v.  Lion  F.  Ins.  Co.  41  Misc.  285, 
84  N.  Y.  Supp.  10,  affirmed  in  95  App.  Div. 
618,  88  N.  Y.  Supp.  1096;  Miaghan  v.  Hart- 
ford F.  Ins.  Co.  12  Hun,  321;  Bartholomew 
V.  Mercantile  Marine  Ins.  Co.  34  Hun,  263, 
affirmed  in  107  N.  Y.  628,  13  N.  E.  939; 
Laslier  v.  St.  Joseph  F.  &  M.  Ins.  Co.  86 
N.  Y.  423;  Jackson  v.  Andrews,  59  N.  Y. 
244;  Christopher  &  T.  Street  R.  Co.  v. 
Twenty-third  Street  R.  Co.  149  N.  Y.  51,  43 
N.  E.  638;  Allison  Bros.  Co.  v.  Allison,  144 
N.  Y.  21,  38  N.  E.  966;  Cary  Mfg.  Co.  v. 
Merchants'  Ins.  Co.  42  App.  Div.  201,  59 
N.  Y.  Supp.  7;  Raby  v.  Greater  New  York 
Development  Co.  151  App.  Div.  72,  135  N. 
Y.  Supp.  813;  O'Neill  v.  Caledonia  Ins.  Co. 
166  Cal.  310,  135  Pac.  1121;  Cushman  v. 
New  England  F.  Ins.  Co.  65  Vt.  569,  27 
Atl.  426;  Dougherty  v.  Greenwich  Ins.  Co. 
—  N.  J.  Eq.  — ,  33  AU.  296;  Fidelity 
Phenix  F.  Ins.  Co.  v.  Hilliard,  65  Fla.  443, 
62  So.  585;  Diman  v.  Providence  W.  &  B. 
R.  Co.  5  R.  I.  130;  Parsons  v.  Bignold,  13 
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Sim.  518,  60  Eng.  Reprint,  201,  15  L.  J.  Ch. 
N.  S.  379,  7  Jur.  N.  S.  691;  Clement,  Ins. 
602. 

Messrs.  Morrison  &  Schiff,  for  respond- 
ent: 

The  plaintiff  has  made  out  a  case  for  the 
intervention  by  a  court  of  equity  to  reform 
the  policy  of  insurance. 

Le  Gendre  v.  Scottish  Union  &  Nat.  Ins. 
Co.  95  App.  Div.  562,  88  N.  Y.  Supp.  1012; 
Maher  v.  Hibernia  Ins.  Co.  67  N.  Y.  283, 
6  Hun,  353;  Imperial  Shale  Brick  Co.  t. 
Jewett,  169  N.  Y.  143,  62  N.  E.  167;  Marsh 
V.  McNair,  48  Hun,  117;  Curtis  v.  Albee, 
167  N.  Y.  360,  60  N.  E.  660;  Christopher  & 
T.  Street  R.  Co.  v.  Twenty-third  Street  R. 
Co.  149  N.  Y.  51,  43  N.  E.  638;  Rider  v. 
Powell,  4  Abb.  App.  Dec.  63;  Nevius  v. 
Dunlap,  33  N.  Y.  676;  Pitcher  v.  Hennessey, 
48  N.  Y.  415;  Bush  v.  Hicks,  60  N.  Y.  298; 
Arend  v.  Laing,  79  Hun,  203,  29  N.  Y.  Supp. 
537 ;  Eddy  v.  London  Assur.  Corp.  143  N.  Y. 
311,  25  L.RA.  686,  38  N.  E.  307;  Manchest- 
er ▼.  Guardian  Assur.  Co.  161  N.  Y.  88,  56 
Am.  St.  Rep.  600,  45  N.  E.  381 ;  Graham  v. 
Firemen's  Ins.  Co.  87  N.  Y.  69,  41  Am.  Rep. 
349;  Belknap  v.  Sealy,  14  N.  Y.  143,  67 
Am.  Dec.  120;  Born  v.  Schrenkeisen,  110 
N.  Y.  55,  17  N.  E.  339;  Allison  Bros.  Co. 
T.  Allison,  144  N.  Y.  21,  38  N.  E.  956;  Al- 
bany City  Sav.  Inst.  v.  Burdick,  87  N.  Y. 
40;  Devereux  ▼.  Sun  Fire  Office,  61  Hun, 
147,  4  N.  Y.  Supp.  912;  Paisley  v.  Casey, 
41  N.  Y.  S.  R.  889,  18  N.  Y.  Supp.  102; 
Pen  field  v.  New  Rochelle,  18  App.  Div.  88, 
45  N.  Y.  Supp.  460?  2  Pom.  Eq.  Jur.  §  856; 
Fitchner  v.  Fidelity  Mut.  Fire  Asso.  103 
Iowa,  276,  72  N.  W.  630. 

Collin,  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  to  have  a  policy  of  fire  in- 
surance, issued  by  the  defendant,  reformed 
in  a  certain  respect  and  as  reformed  to  re- 
cover thereupon  a  judgment  for  the  loss 
sustained.  The  reformation  sought  is  that 
the  policy  shall  provide  that  the  loss,  if  any, 
shall  be  payable  to  the  plaintiff  as  mort- 
gagee instead  of  providing,  as  in  form  it 
does,  that  the  interest  in  the  policy  is  vest- 
ed in  the  plaintiff  as  owner,  and  that  the 
loss,  if  any  should  be  payable  to  Mayer 
Malbin  and  Israel  Kammerman  as  mort- 
gagees. Thus  far  the  plaintiff  has  been  suc- 
cessful. 

In  August,  1907,  Malbin  and  Kammerman 
assigned  to  the  plaintiff  the  mortgage  upon 
the  insured  premises,  and  thereafter  deliver- 
ed to  him  the  policy  of  insurance.  The  poli- 
cy then  insured  Morris  Weintraub  and  Abra- 
ham Penn  as  the  owners  of  the  premises  and 
Malbin  and  Kammerman  as  mortgagees. 
The  plaintiff  gave  the  policy  to  his  brokers 
or  agents  with  instructions  that  they  have 
L.R.A.1917C. 


the  defendant  make  the  loss,  if  any,  payable 
to  him  as  mortgagee.  They  wrote  on  th« 
back  of  the  policy  that  it  should  be  changed 
so  as  to  provide  "interest  vested  in  Morris 
Salomon,  loss  payable  as  heretofore,"  and 
took  the  policy  with  such  notation  to  and 
left  it  with  the  agents  of  the  defendant  for 
the  purpose,  which  was  carried  out  by  the 
defendant,  of  having  it  changed.  The  de- 
fendant's agents  were  given  no  instructions 
other  than  that  of  the  notation.  An  in- 
dorsement was  made  on  the  inside  of  it, 
which  read  that  the  interest  in  the  policy 
was  vested  in  Morris  Salomon  as  owner,  the 
loss,  if  any,  payable  as  before,  that  is,  to 
Malbin  and  Kammerman.  Tlie  policy  was 
thereafter  returned  to  and  placed  in  his 
safe  by  the  plaintiff,  who  about  one  year 
later  and  after  the  loss  had  occurred  saw 
or  comprehended,  for  the  first  time,  the 
error. 

A  finding  of  fact  of  the  trial  court  was 
'•by  an  error  it  was  noted  on  said  policy  by 
this  defendant  that  the  interest  in  the  policy 
is  vested  in  Morris  Salomon  as  owner,  and 
that  the  loss,  if  any,  should  be  payable  as 
before  to  Mayer  Malbin  and  Israel  Kammer- 
man." The  defendant  asserts  that  such 
finding  (in  connection  with  the  other  find- 
ings) does  not  sustain  the  conclusion  of  law 
on  which  the  judgment  for  the  plaintiff 
went.    The  assertion  is  well  founded. 

In  Heame  v.  New  England  Mut.  M.  Ins. 
Co.  20  Wall.  488,  490,  22  L.  ed.  395,  396, 
the  court  said:  **The  reformation  of  writ- 
ten contracts  for  fraud  or  mistake  is  an 
ordinary  head  of  equity  jurisdiction.  The 
rules  which  govern  the  exercise  of  this  power 
are  founded  in  good  sense  and  are  well  set- 
tled. Where  the  agreement  as  reduced  to 
writing  omits  or  contains  terms  or  stipula- 
tions contrary  to  the  common  intention  of 
the  parties,  the  instrument  will  be  corrected 
so  as  to  make  it  conform  to  their  real  in- 
tent. The  parties  will  be  placed  as  they 
would  have  stood  if  the  mistake  had  not 
occurred.  The  party  alleging  the  mistake 
must  show  exactly  in  what  it  consists,  and 
the  correction  that  should  be  made.  The 
evidence  must  be  such  as  to  leave  no  rea- 
sonable doubt  upon  the  mind  of  the  court 
as  to  either  of  these  points.  The  mistake 
must  be  mutual  and  common  to  both  parties 
to  the  instrument.  It  must  appear  that 
both  have  done  what  neither  intended.  A 
mistake  on  one  side  may  be  a  ground  for 
rescindiing,  but  not  for  reforming,  a  con- 
tract. Where  the  minds  of  the  parties  have 
not  met,  there  is  no  contract,  and  hence 
none  to  be  rectified." 

It  is  not  found  or  claimed  that  there  wafi 
any  fraud  In  the  transaction  between  the 
parties.  The  evidence  proves  affirmatively 
and  indisputably  that  there  was  not.     The 
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judgment  must,  therefore,  if  it  is  to  remain, 
have  as  the  basis  that  through  a  mistake 
mutual  to  the  parties  the  policy  insured  Sal- 
omon as  the  owner  of  the  premises  instead 
of  the  holder  of  the  mortgage  lien  upon  them 
in  the  place  of  Malbin  and  Kammerman. 
The  basis  does  not  exist.  The  defendant  did 
precisely  what  it  intended  and  was  instruct- 
ed to  do.  It  did  not  make  any  mistake.  It 
understood  and  apprehended  accurately  and 
fully  the  instruction  and  direction  given  it, 
and  acted  in  strict  conformity  with  them.  It 
did  not  agree  or  intend  to  agree  otherwise, 
and  the  policy,  when  redelivered  to  the 
plaintiff,  expressed  precisely  and  complete- 
ly the  effect  and  obligations  it  understood 
and  intended  it  should  express.  It  cannot 
be  changed  as  adjudged,  or  in  any  way,  and 
express  the  understanding  or  contract  or 
obligations  which  were  in  the  mind  of  the 
defendant  in  changing  the  policy.  It  did 
not  intend  to  insure  an  unnamed  mortgagee 
or  anyone  who  acquired  the  mortgage  lien. 
The  plaintiff  so  asserts,  in  effect,  in  asking 
*;hat  the  policy  should  be  changed  and  be 
now  reformed.  The  fact  that  it  intended  to 
and  did  insure  Malbin  and  Kammerman  as 
mortgagees  is  not  identical  with  or  the 
equivalent  of  the  intention  to  insure  and 
the  insurance  of  the  plaintiff  as  mortgagee. 
The  simple  and  clear  truth  is  that  the  de- 
fendant intended  to  insure  the  plaintiff  as 
owner  and  Malbin  and  Kammerman  as 
mortgagees,  and  the  plaintiff  intended  that 
it  should  insure  Weintraub  and  Penn  (or 
Penn)  as  owners  and  himself  as  mortgagee, 
— intentions  substantially  and  radically  un- 
like. 

The  plaintiff  was  bound  to  prove  that  it 
was  the  intention  of  the  defendant  as  well 
as  of  himself  to  have  the  policy  read  and 
stipulate  as  he  seeks  to  have  it.  To  war- 
rant the  reformation,  the  minds  of  the  par- 
ties must  have  met  in  a  contract  and  in  the 
mistake  through  which  it  failed  of  expres- 
sion. There  being  no  fraud,  the  policy  can- 
not be  reformed  if  it  expressed  the  intentions 
of  the  defendant  only.  The  mistake  which 
will  permit  a  court  of  equity  to  reform  a 
contract  in  writing  in  the  absence  of  fraud 
must  be  one  made  by  both  parties  to  the 
agreement,  so  that  the  intentions  of  neither 
are  expressed  in  it.  The  mistake  or  each 
mistake  must  be  shared  in  by  both  parties. 
The  courts  cannot  compel  the  defendant,  or 
any  party,  to  enter  into  or  be  bound  by  a 
contract  which  it  never  made.  Bryce  v. 
Lorillard  F.  Ins.  Co.  55  N.  Y.  240,  14  Am. 
Rep.  249;  tVoniol  v.  Commercial  F.  Ins.  Co. 
34  N.  J.  Eq.  30 ;  Bishop  v.  Clay  F.  &  M.  Ins. 
Co.  40  Conn.  167;  Curtis  v.  Albee,  167  N. 
Y.  360,  60  N.  E.  660;  Potter  v.  Frank, 
106  Me.  165,  76  Atl.  489;  C.  H.  Young 
Co.  V.  Springer,  113  Minn.  382,  129  N. 
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W.  773;  Green  v.  Stone,  54  N.  J.  Eq. 
387,  55  Am.  St.  Rep.  577,  34  Atl  1099; 
Lake  View  Brewing  Co.  v.  Commerce 
Ins.  Co.  143  App.  Div.  665,  128  N.  Y. 
Supp.  337,  affirmed  207  N.  Y.  746,  101  N. 
E.  1108;  Schmid  v.  Virginia  F.  &  M.  Ins. 
Co.  (1896)  —  Tenn.  — ,  37  S.  W.  1013. 

Under  the  facts  as  found  and  as  proven 
and  the  established  legal  )>rinciples,  the 
judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Hiscock,  Cuddeback,  Hogan,  and  Car- 
dozo,  JJ.,  concur. 

Seabury,  J.,  dissenting: 

I  dissent.  The  plaintiff  in  this  action 
seeks  the  reformation  of  a  policy  of  fire 
insurance  and  presents  an  appeal  which  I 
think  a  court  of  equity  should  heed.  The 
policy  originally  insured  Weintraub  and 
Penn  as  owners,  and  Malbin  and  Kammer- 
man as  mortgagees.  J^Ialbin  and  Kammer- 
man assigned  the  mortgage  to  the  plaintiff 
and  delivered  to  him  the  policy  of  insur- 
ance. The  court  below  has  found  the  fol- 
low^ing  facts: 

"Thirteenth.  Thereafter  upon  the  assign- 
ment of  the  bond  and  mortgage  to  this  plain- 
tiff and  the  delivery  of  the  said  policy  of 
fire  insurance  to  this  plaintiff,  application 
was  made  to  modify  the  provisions  of  said 
policy  so  that  the  loss,  if  any,  should  be 
payable  to  Morris  Salomon,  this  plaintiff, 
as  mortgagee,  under  the  provisions  of  the 
standard  and  statutory  mortgagee  clause, 
biit  by  an  error  it  was  noted  on  said  policy 
by  this  defendant  that  the  interest  in  the 
policy  is  vested  in  Morris  Salomon  as  owner, 
and  that  loss,  if  any,  should  be  payable  as 
before  to  Mayer  Malbin  and  Israel  Kammer- 
man. 

"Fourteenth.  That  the  said  Mayer  Malbin 
and  Israel  Kammerman,  at  the  time  of  the 
modification  of  the  policy  by  this  defendant 
as  aforesaid,  were  not  the  owners  and  hold- 
ers of  the  bond  and  mortgage  aforemen- 
tioned, and  that  this  plaintiff  was  not  the 
owner  of  the  premises,  but  on  the  contrary, 
this  plaintiff  was  tlie  owner  and  holder  of 
the  said  bond  and  mortgage,  assigned  to 
him  by  Mayer  Malbin  and  Israel  Kammer- 
man* and  the  owners  of  the  fee  of  the  afore- 
mentioned premises  were  Morris  Weintraub 
and  Abraham  Penn,  or  Morris  Weintraub." 

After  the  fire  occurred  the  plaintiff  for 
the  first  time  discovered  that  the  policy 
made  the  loss  payable  to  his  assignors  as 
mortgagees  instead  of  to  himself.  It  is 
conceded  that  there  was  no  fraud,  and  that 
the  insertion  in  the  policy  of  the  names  of 
Malbin  and  Kammerman  instead  of  tlie  name 
of  the  plaintiff  was  the  result  of  mistake. 
Premiums  upon  the  policy  were  paid  and 
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the  court  has  found  that  the  plaintiff  duly 
performed  all  the  conditiona  of  the  policy 
on  his  part  to  he  performed.  The  appellant 
seeks  to  avoid  liability  upon  its  policy  hy 
setting  up  the  claim  that,  although  the 
names  of  Malbin  and  Kammerman  were  in- 
serted in  the  policy  by  mistake,  the  mistake 
was  not  mutual  because  the  error  on  the 
part  of  each  party  was  not  in  respect  to 
precisely  the  same  fact.  In  support  of  this 
contention  it  is  argued  that  the  error  under 
which  the  defendant  labored  was  in  supposing 
that  Malbin  and  Kammerman  were  the  mort- 
gageesi,  whereas  the  error  of  the  plaintiff 
was  in  supposing  that  the  policy  insured 
his  interest  as  mortgagee.  It  is  argued  that 
as  the  plaintiff  and  defendant  each  labored 
under  a  different  mistake,  these  two  mis- 
takes cannot  be  combined  to  make  a  mutual 
or  common  mistake.  The  argument  seems 
to  me  to  be  more  ingenious  than  persuasive, 
and  apon  the  facts  disclosed  has  little  in  it 
to  commend  it  to  the  favor  of  a  court  of 
equity.  There  was  a  contract  between  the 
plaintiff  and  defendant.  The  fact  is  at- 
tested by  the  policy  under  which  the  plain- 
tliT  has  performed  his  obligations.  The  pur- 
pose of  the  plaintiff  and  defendant  and  the 
object  of  the  contract  were  that  the  inter- 
est of  the  mortgagee  should  be  insured. 
When  the  policy  was  issued  both  parties 
suppoeed  that  it  insured  the  interest  of  the 
mortgagee.  In  this  supposition  they  were 
both  mistaken.  While  the  policy  purported 
to  insure  the  iriterest  ol  the  mortgagee,  in 
fact  it  did  not  do  so,  because  it  named  Mal- 
bin and  Kammerman  as  mortgagees,  where- 
as in  truth  the  plaintiff  was  the  mortgagee. 
The  fact  that  the  defendant  believed  Malbin 
and  Kammerman  to  be  the  mortgagees  and 
the  plaintiff  to  he  the  owner,  whereas  the 
plaintiff  was  the  mortgagee,  in  no  way  re- 
sulted to  the  prejudice  of  the  defendant. 
The  defendant  contracted  with  the  plaintiff 
and  the  plaintiff  was  the  owner  of  the  inter- 
est which  the  defendant  intended  to  insure. 
The  contract  which  both  parties  intended 
should  be  expressed  in  the  policy  was  that 
the  interest  of  the  mortgagee  should  be  in- 
sured. Whether  we  consider  this  case  as 
an  attempt  to  reform  the  contract  on  ac- 
coimt  of  mutual  mistake,  or  regard  it  mere- 
ly as  an  attempt  to  alter  the  policy  so  that 
it  shall  accurately  express  the  contract 
which  the  parties  made,  it  seems  to  me  that 
in  either  aspect  the  plaintiff  is  entitled  to 
the  relief  which  he  seeks.  The  justice  of 
the  plaintiff's  claim  is  indisputable.  The 
only  question  about  which  there  is  doubt 
is  whether  the  principles  upon  which  equity 
grants  its  relief  are  adequate  to  meet  the 
requirements  of  justice.  If  we  regard  this' 
case  as  an  attempt  to  reform  the  contract 
on  account  of  mutual  mistake,  I  think  re- 
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lief  may  be  granted  upon  well-settled  prin- 
ciples. In  determining  whether  the  mistake 
was  mutual  it  is  important  to  distinguish 
between  an  error  in  circumstances  which 
had  no  influence  upon  the  making  of  the 
contract  and  error  in  circumstances  which 
induced  it.  If  the  minds  of  the  parties 
met  upon  the  proposition  that  the  interest 
of  the  mortgagee  should  be  insured,  there 
was  a  contract.  The  fact  that  the  defend- 
ant erroneously  believed  Malbin  and  Kam- 
merman the  mortgagees,  and  that  the  plain- 
tiff believed  that  the  policy  correctly  stated 
that  he  was  the  mortgagee,  did  not  influence 
in  any  way  the  making  of  the  contract.  The 
consideration  which  induced  the  contract, 
and  the  object  sought  to  be  accomplished  by 
it,  were  that  the  interest  of  the  mortgagee 
should  be  insured.  As  to  this  vital  feature 
both  of  the  parties  were  mistaken.  The  mis- 
take was  mutual,  not  unilateral.  The  rea- 
son why  equity-  will  not  ordinarily  award 
reformation  on  account  of  a  mere  unilateral 
mistake  is  because  "in  such  a  case  there  is 
no  meeting  of  the  minds — no  contract.''  ^ 
Pom.  Eq.  Jur.  §  676.  Where  there  was  no 
contract,  reformation  will  not  be  awarded. 
In  this  case  the  minds  of  the  parties  met 
upon  the  proposition  that  the  interest  of 
the  mortgagee  should  be  insured,  and  there 
was  a  contract. 

In  Snell  v.  Atlantic  F.  k  M.  Ins.  Co.  08 
U.  S.  85,  88,  25  L.  ed.  52,  54,  the  parties  in- 
tended that  the  insurance  company  should 
insure  the  interest  of  a  partnership  in  cer- 
tain bales  of  cotton,  but  the  policy  was  so 
written  that  it  insured  the  interest  of  one 
of  the  partners  individually,  and  not  the 
interest  of  the  partnership.  It  was  held, 
however,  that  a  proper  case  for  the  refor- 
mation of  the  policy  was  presented,  Mr.  Jus^ 
tice  Harlan  saying:  "We  have  before  us  a 
contract  from  which,  by  mistake,  material 
stipulations  have  been  omitted,  whereby  the 
true  intent  and  meaning  of  the  parties  are 
not  fully  or  accurately  expressed.  A  defi- 
nite, concluded  agreement  as  to  insurance, 
which,  in  point  of  time,  preceded  the  prep- 
aration and  delivery  of  the  policy,  in  es- 
tablished by  legal  and  exact  evidence,  which 
removes  all  doubt  as  to  the  understanding 
of  the  parties.  In  the  attempt  to  reduce 
the  contract  to  writing  there  has  been  a 
mutual  mistake,  caused  chiefly  by  that  party 
who  now  seeks  to  limit  the  insurance  to  an 
interest  in  the  property  less  than  that 
agreed  to  be  insured.  The  written  agree- 
ment did  not  effect  that  which  the  parties 
intended.  That  a  court  of  equity  can  af- 
ford relief  in  such  a  case  is,  we  think,  well 
settled  by  the  authorities." 

In  Thompson  v.  Phenix  Ins.  Co.  136  U.  S. 
287,  296,  34  L.  ed.  408,  412,  10  Sup.  Ct.  Rep. 
1019,  1022,  the  court  said:     "If,  by  inad« 
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vertcnce,  accident,  or  mistake^  the  terms  of 
the  contract  were  not  fully  set  forth  in  the 
policy,  the  plaintiff  is  entitled  to  have  it  re- 
formed, so  as  to  express  the  real  agreement, 
without  the  necessity  of  resorting  to  ex- 
trinsic proof." 

In  the  case  under  consideration  the  in- 
ducing cause  of  the  contract  was  the  agree- 
ment of  both  parties  that  the  interest  of  the 
mortgagee  should  be  insured.  The  belief  of 
the  defendant  that  Malbin  and  Kammerman 
were  the  mortgagees,  and  the  belief  of  the 
plaintiff  that  the  contract  referred  to  him 
as  the  mortgagee,  related  to  matters  col- 
lateral to  the  main  purpose  of  the  contract. 
The  circumstances  that  each  of  the  parties 
labored  under  a  different  misconception  as 
to  these  collateral  matters  is  of  no  impor- 
tance in  view  of  the  common  error  each  la- 
bored under  as  to  the  fundamental  fact  in 
reference  to  whieh  the  contract  was  made; 
viz.,  the  common  intent  to  insure  the  inter- 
est of  the  mortgagee.  In  granting  relief 
to  the  plaintiff  the  court  does  not  make  a 
new  contract  for  the  parties.  It  merely  re- 
forms the  contract  so  that  it  shall  truly 
express  the  contract  which  the  parties  made. 
There  is  also  another  ground  upon  which 
this  judgment  for  the  plaintiff  can  be  sus- 
tained. Even  if  there  was  no  mutual  mis- 
take in  the  sense  in  which  courts  of  equity 
customarily  use  that  expression,  the  con- 
tract between  the  parties  to  insure  the  in- 
terest of  the  mortgagee  was  so  clearly  es- 
tablished that  equity  has  power  to  alter  the 
policy  to  make  it  accurately  express  the 
contract  which  the  parties  made.  In  this 
case  there  was  a  mistake  as  to  the  policy, 
but  there  was  no  mistake  as  to  the  agree- 
ment or  contract  of  which  the  policy  was 
the  tangible  evidence.  The  present  action  is 
not  to  reform  the  agreement,  but  to  reform 
the  evidence  of  it.    Neither  in  the  pleadings 


nor  in  the  findings  is  it  stated  that  there 
was  a  mutual  mistake  as  to  the  agreement. 
The  findings  establish  that  the  agreement 
was  to  make  the  loss  payable  to  the  plain- 
tiff as  mortgagee,  *'but  by  an  error  it  was 
noted  on  said  policy  by  this  defendant  that 
the  interest  in  the  policy  is  vested  in  Morris 
Salomon  as  owner,  and  that  loss,  if  any, 
should  be  payable  as  before  to"  Malbin  and 
Kammerman.  In  such  a  case,  where  the 
mistake  relates  to  the  evidence  of  the  agree- 
ment rather  than  the  agreement  itself, 
equity  will  relieve  even  if  the  mistake  was 
not  mutual.  Born  v.  Schrenkeisen,  110  N. 
Y.  65,  59,  17  N.  E.  341;  Pitcher  v.  Hennes- 
sey, 48  N.  Y.  416.  In  Born  v.  Schrenkeisen, 
supra.  Judge  Earl  said:  "It  was  not  neces- 
sary for  them  to  allege  a  mutual  mistake 
in  the  reduction  of  the  agreement  to  writing, 
there  being  no  mistake  as  to  the  agreement. 
In  such  a  case,  if,  by  the  mistake  of  the 
scrivener  or  by  any  other  inadvertence,  the 
writing  does  not  express  the  agreement 
actually  made,  it  may  be  reformed  by  the 
court.  It  is  only  where  the  action  is  to  re- 
form the  agreement  itsell  that  it  is  re- 
quired that  it  should  be  alleged  in'  the 
pleading  and  proved  on  the  trial  that  the 
mistake  was  mutual.  Where  there  is  no  mis- 
take about  the  agreement  and  the  only 
mistake  alleged  ia  in  the  reduction  of  that 
agreement  to  writing,  such  mistake  of  the 
scrivener,  or  of  either  party,  no  matter  how 
it  occurred,  may  be  corrected." 

From  what  has  been  said  I  think  it  ap- 
pears that  there  is  ample  authority  for 
granting  to  the  plaintiff  the  relief  which  jus- 
tice BO  obviously  required  should  be  granted 
in  this  case.  1  vote  in  favor  of  affirming 
the  judgment,  with  costs. 

Willard  Bartlett,  Ch.  J.,  absent. 


Annotation — ^Riglit  of  mortgagee  who  by  mistake  is  insured  as  owner  or 

in  owner's  name,  or  vice  versa. 


Generally,  as  to  right  of  mortgagee  to 
benefit  of  insurance  taken  in  name  of 
mortgagor,  see  note  to  Chipman  v.  Car- 
roll, 25  L.R.A.  305.  As  to  reformation 
of  insurance  policy  for  mistake  of  solicit- 
ing agent,  see  note  to  Floars  v.  JEtna 
L.  Ins.  Co.  11  L.R.A.(N.S.)  357. 

There  is  not  a  complete  uniformity  of 
conclusions  in  the  cases  which  have 
passed  upon  the  question  as  to  the  right 
of  a  mortgagee  where  by  mistake  he  has 
been  described  as  owner,  or  where  the 
insurance  by  reason  of  a  mistake  has 
been  made  out  in  the  owner's  name,  but 
in  the  majority  of  instances  equity  has 
granted  reformation  of  the  policy  upon 
L.RA.1917C. 


the  ground  of  mistake  where  the  minds 
of  the  parties  had  met^  but  the  policy  as 
written  did  not  express  the  actual  agree- 
ment. 

Of  course,  if  the  facts  are  such  that 
it  cannot  be  held  that  the  minds  of  the 
parties  did  meet  upon  a  point  with  re- 
spect to  which  reformation  is  sought, 
there  is  no  mutuality  of  mistake  such  as 
is,  according  to  well-recognized  general 
principles,  essential  to  a  reformation  of 
the  instrument.  An  instance  of  lack  of 
mutuality  of  mistake  is  found  in  the 
case  of  Lake  View  Brewing  Co.  v.  Com- 
merce Ins.  Co.  (1911)  143  App.  Div. 
665,  128  N.  Y.  Supp.  337,  affirmed  with- 
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out  opinion  in  (1913)  207  N.  Y.  746,  101 
N.  £.  1108,  wherein  it  appeared  that 
several  policies  of  insurance  had  been 
issued  to  L.,  the  loss  payable  to  the  first 
mort^gees,  and  then  to  plaintiff  the  sec- 
ond mortgagee,  that  plaintiff  afterward 
purchased  the  property  on  foreclosure 
and  directed  an  insurance  broker  merely 
to  ^'add  another  thousand  dollars  on  the 
L.  property,"  without  disclosing  the 
change  of  ownership,  and  that  a  policy 
was  issued  in  the  same  form  as  before 
and  accepted  without  examination,  and 
in  which  it  was  held  that  the  plaintiff 
was  not  entitled  to  have  the  policy  re- 
formed so  as  to  make  it  payable  to  it 
as  owner,  the  court  taking  the  position 
that  the  form  in  which  the  pohey  was 
made  out  resulted  not  from  a  mutual 
mistake,  but  from  the  negligence  of  the 
plaintiff  in  omitting  to  fully  inform  de- 
fendant of  the  true  situation.  And 
further  illustration  of  a  denial  of  relief 
because  of  lack  of  mutuality  of  mistake 
is  afforded  by  the  case  of  Salomon  v. 
North  British  ft  M.  Ins.  Co.  ante,  106, 
wherein  it  was  held  by  the  New  York 
court  of  appeals  that  where  an  agent  of 
S.,  an  assignee  of  a  mortgage,  was  m- 
structed  to  have  insurance  made  payable 
to  him  as  mortgagee,  and  the  agent  for- 
warded the  policy  with  the  notation, 
^Interest  vested  in  S.,  loss  payable  as 
heretofore,"  which  resulted  in  an  indorse- 
ment on  the  policy  that  the  interest  was 
vested  in  the  person  named  ''as  owner," 
loss  payable  to  the  former  mortgagees, 
his  assignors,  the  policy  could  not  be 
reformed  after  loss  so  as  to  make  the 
loss  payable  to  S.,  the  assignee,  the 
ground  being  that  the  mistake  was  not 
mutual  within  the  rules  for  reformation 
of  written  instruments.  The  majority 
opinion  based  this  conclusion  upon  the 
findixig  that  the  intention  of  the  insurer 
was  to  insure  8.  as  owner  and  his  as- 
signors as  mortgagees,  whereas  S.  in- 
tended that  it  should  reinsure  the  origi- 
nal owners  as  such  and  himself  as 
mortgagee,  which  intentions  were  said  to 
be  substantially  and  radically  unlike,  and 
therefore  that  to  reform  the  contract 
would  be  to  force  a  new  contract  upon 
the  insurer,  which  it  had  never  made. 
However,  Seabury,  J.,  dissented  from 
this  reasoning,  contending  that  the  con- 
tract which  both  parties  intended  should 
be  expressed  in  the  policy  was  that  the 
interest  of  the  mortgagee  should  be  in- 
sured, that  when  the  minds  of  the  par- 
ties so  met  there  was  a  contract,  and 
that  the  facts  that  the  insurer  errone- 
ously believed  that  the  original  mort- 
gagees remained  as  such,  and  that  their 
LR.A.1917C. 


assignee  believed  that  the  poliey  cor- 
rectly stated  that  he  was  the  mortgagee, 
did  not  influence  the  making  of  the  con- 
tract, but  rather  was  a  mistake  regard- 
ing a  collateral  matter,  or,  in  other 
words,  that  the  circumstance  that  each 
of  the  parties  labored  under  a  different 
misconception  as  to  collateral  matters 
was  of  no  importance  in  view  of  the 
common  error  regarding  the  funda- 
mental fact  of  the  common  intent  to 
insure  the  interest  of  the  mortgagee, 
which  error,  being  mutual,  warranted  a 
reformation  of  the  contract. 

But,  as  above  stated,  the  courts  in  the 
majority  of  instances  have  found  the 
way  dear  to  the  granting  of  a  reforma- 
tion where  a  mortg^ee  by  mistake  has 
been  described  as  owner.  Thus  in  Iowa 
it  has  been  held  that  where  there  is  an 
understanding  between  a  mortgagee  in 
possession  of  personal  property  and  an 
insurance  agent  that  a  policy  should  be 
written  in  favor  of  the  former  as  mort- 
gagee in  possession,  but  the  policy  is 
issued  in  the  name  of  the  mortgagee 
without  words  of  qualification,  there  is 
a  mistake  of  fact  authorizing  equity  to 
reform  and  enforce  the  contract  as  mu- 
tually intended,  the  court  saying  that  it 
was  immaterial  whether  the  omission 
was  the  result  of  carelessness  upon  the 
part  of  the  agent  or  arose  out  of  a  mis- 
taken notion  on  his  part  that  the  policy 
as  written  was  sufficient  to  express  the 
understanding.  Dalton  v.  Milwaukee 
Mechanics'  Ins.  Co.  (1905)  126  Iowa, 
377,  102  N.  W.  120;  Dalton  v.  Agricul- 
tural  Ins.  Co.  (1906)  —  Iowa,  — ,  102 
N.  W.  125;  Dalton  v.  Westchester  F. 
Ins.  Co.  (1905)  —  Iowa,  —,  102  N.  W. 
125;  Dalton  v.  Providence- Washington 
Ins.  Co.  (1905)  —  Iowa,  — ,  102  N.  W. 
126;  Dalton  v.  German  Ins.  Co.  (1905) 
—  Iowa,  — ,  102  N.  W.  1131;  Dalton 
V.  Queen  Ins.  Co.  (1905)  —  Iowa,  — , 
102  N.  W.  1131 ;  Dalton  v.  United  States 
F.  Ins.  Co.  (1905)  —  Iowa,  — ,  102  N. 
W.  1131;  Dalton  v.  Western  Assur.  Co. 
(1905)  —  Iowa,  — ,  102  N.  W.  1131; 
Dalton  V.  Western  Underwriters  Asso. 
(1905)  —  Iowa,  — ,  102  N.  W.  1131.  In 
connection  with  the  foregoing  Iowa 
cases,  see  Spare  v.  Home  Mut.  Ins.  Co. 
(1883)  9  Sawy.  142,  17  Fed.  568,  where- 
in it  was  held  that  where  a  debtor  agreed 
to  insure  certain  property  for  the  bene- 
fit of  a  creditor,  but  by  mistake  the 
creditor's  name  was  written  in  the  policy 
as  the  assured  and  owner,  and  a  loss  oc- 
curred, the  creditor  to  whom  the  debtor 
had  assigned  the  policy  together  with 
his  rights  was  entitled  to  have  the  pol- 
icy reformed  according  to  the  true  un- 


112 


ANNO.— INSURANCE— MISTAKE  AS  TO  OWNER  OR  MORTGAGEE. 


derstanding  of  the  parties;  Ben  Frank- 
lin Ins.  Co.  Y.  Gillett  (1880)  54  Md.  212, 
wherein  it  was  held  that  an  insurance 
policy  which  by  the  mistake  of  the  agent 
failed  to  describe  the  property  as  a 
leasehold  would  be  reformed  and  en- 
forced, the  court  applying  the  following 
rule:  "Where  the  general  agent  of  a 
company  is  intrusted  with  the  power  to 
make  and  issue  policies^  and  the  insured 
fully  and  frankly  discloses  all  facts  ma- 
terial to  the  risk,  and  the  agent  in  mak- 
ing out  the  policy  through  fraud  or  mis- 
take fails  to  state  such  facts,  such  error 
or  fraud  on  the  part  of  the  agent  can- 
not be  relied  on  by  the  company  in 
avoidance  of  the  policy,  and  a  court  of 
equity  upon  application  will  reform  the 
policy  so  as  to  make  it  express  the  real 
contract  between  the  parties;"  and 
Delaware  State  F.  &  M.  Ins.  Co.  v.  Gil- 
lett (1880)  54  Md.  219,  holding  same  as 
next  preceding  case. 

And  it  seems  that  a  mortgagee  who 
by  mistake  of  law  is  insured  in  the  own- 
er's name  may  have  the  instrument  re- 
formed. Thus  in  Bailey  v.  American 
Cent.  Ins.  Co.  (1882)  4  McCrary,  221, 
13  Fed.  250,  where  a  mortgagee  applied 
for  insurance,  correctly  stated  his  inter- 
est, and  asked  that  same  be  insured,  and 
a  policy  was  issued  in  the  name  of 
the  owner  of  the  property  because  of  the 
mistaken  belief  of  the  agent  that  the 
law  required  it  to  be  so  drawn,  it  was 
held  that  equity  had  power  at  the  siiit 
of  the  mortgagee  to  reform  the  instru- 
ment and  decree  recovery  for  the  loss 
sustained  thereunder,  although  it  was 
understood  and  agreed  by  all  the  parties 
that  the  policy  should  be  written  as  it 
was.  In  arriving  at  this  conclusion  the 
court  said  that  it  was  not  necessary  to 
use  the  owner's  name  in  insuring  the 
complainant's  interest  as  mortgagee,  and 
that  when  the  agent  asserted  and  com- 
plainant believed  that  same  was  neces- 
sary, the  poUcy  was  so  drawn  by  mis- 
take, and  that  it  was  immaterial  whether 
the  mistake  was  one  of  law  or  one  of 
fact.  However,  the  court  regarded  the 
mistake  as  one  of  law  and  laid  down 
the  following  rule:  "If  the  applicant 
correctly  states  his  interest  and  distinct- 
ly asks  for  an  insurance  thereon,,  and 
the  agent  of  the  insurer  agrees  to  com- 
ply with  his  request,  and  assumes  to 
decide  upon  the  form  of  the  policy  to 
be  written  for  that  purpose,  and  by 
mistake  of  law  adopts  the  wrong  form, 
a  court  of  equity  will  reform  the  instru- 
ment so  as  to  make  it  insurance  upon 
the  interest  named."     And  in  Fink  v. 

Queens  Ins.  Co.  (1885)  24  Fed.  318, 
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where  a  mortgagee  applied  for  insur- 
ance of  his  mortgage  interest,  but  by 
mistake  the  policy  was  made  in  the  name 
of  the  owner  instead  of  the  mortgagee, 
who  was  the  real  contracting  party,  it 
was  held  that  the  mortgagee  could  have 
the  policy  reformed  and  recover  thereon 
as  reformed,  a  loss  having  occurred,  the 
court  saying  that  it  was  against  equity 
to  permit  the  insurance  company  to  set 
up  its  mistake  or  to  permit  the  owner 
who  was  no  party  to  the  contract  to  de- 
feat the  claim  of  insurance  under  the 
contract.  And  in  Esch  v.  Home  Ins. 
Co.  (1889)  78  Iowa,  334, 16  Am.  St.  Rep. 
443,  43  N.  W.  229,  a  case  almost  iden- 
tical in  its  facts  with  Bailey  v.  Ameri- 
can Cent.  Ins.  Co.  (Fed.)  supra,  it  was 
held  that  equity  would  so  reform  the 
policy  as  to  run  to  the  mortgagee  as  the 
insured  to  the  extent  of  his  interest  at 
the  time  the  policy  was  issued,  rather 
than  to  the  owner  as  written,  the  court 
expressly  stating  that  the  mistake  was 
one  of  law  on  the  part  of  the  defendant's 
agent.  So  in  Woodbury  Sav.  Bank  & 
Bldg.  Asso.  V.  Charter  Oak  F.  &  M.  Ins. 
Co.  (1863)  31  Oonn.  517,  where  an  in- 
surance company  agreed  to  insure  the 
interest  of  the  mortgagee,  but  by  mis- 
take of  law  drew  the  policy  as  for  an 
insurance  on  the  property  itself  in  the 
name  of  the  mortgagor  as  owner,  and 
merely  payable  to  the  mortgagee,  which 
mode  was  supposed  by  both  parties  to 
be  the  proper  legal  one,  it  was  held  that 
there  was  a  mutual  mistake,  which  could 
be  corrected  by  a  court  of  chancery  at 
the  suit  of  the  mortgagee,  even  though 
the  mistake  be  regarded  as  one  of  law. 
And  again,  in  Sias  v.  Roger  Williams 
Ins.  Co.  (1881)  8  F«d.  183,  it  was  held 
that  a  mistake  brought  about  by  errone- 
ous representations  of  defendant's  agent 
as  to  the  law,  in  that  the  policy,  which 
was  made  out  so  as  to  insure  the  mort- 
gagor, but  payable  to  plaintiff  as  his  in- 
terest should  appear,  was  represented  to 
insure  plaintiff's  interest  as  mortgagee 
and  only  that,  could  be  corrected  in 
equity,  the  court  saying  that  there  was 
no  serious  doubt  that  plaintiff  and  de- 
fendant's agent,  who  was  a  lawyer,  made 
a  mistake  of  law,  and  that  plaintiff  made 
it  because  of  the  agent's  representations, 
and  that  in  such  a  case  it  could  he  cor- 
rected in  equity  by  reforming  the  policy 
and  allowing  plaintiff  to  recover  thereon. 
Another  case  of  interest  in  which 
reformation  was  allowed  is  Balen  v. 
Hanover  F.  Ins.  Co.  (1887)  67  Mich. 
179,  34  N.  W.  654,  it  having  been  held 
therein  that  an  insurance  policy  issued 
to  protect  a  mortgagee's  interest  may  be 
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reformed  where  by  mutual  mistake  (said 
by  the  court  to  be  one  of  fact)  the  name 
of  the  owner  was  incorrectly  stated,  the 
company  having  been  informed  that  the 
title  was  in  dispute.  In  reaching  this 
conclusion  the  court  said:  ''The  com- 
plainant's agent  called  upon  defendant 
to  insure  her  mortgage  interest.  The 
defendant  undertook  to  do  so,  and 
pointed  out  the  way  in  which  it  should 
be  accomplished,  namely,  that  the  policy 
should  be  issued  in  the  name  of  the 
owner  of  the  premises,  with  the  loss,  if 
any,  payable  to  Mrs.  Balen  as  mort- 
gagee. This  method,  defendant  by  its 
agent  represented,  would  be  as  effectual 
as  to  have  the  policy  run  directly  to 
Mrs.  Balen,  and  a  safer  way  to  protect 
her  interest,  as  it  would  avoid  the  dan- 
ger of  double  insurance.    The  prime  ob- 


ject was  the  insurance  of  the  mort- 
gagee's interest  as  such.  They  had  no 
thought  or  intention  of  effecting  insur- 
ance for  the  benefit  of  the  owner,  nor 
was  it  designed  that  the  owner  should 
have  any  interest  in  such  insurance 
whatever.  The  insurance  was  not  paid 
for  by  the  owner,  but  by  the  complain- 
ant. The  owner's  name  was  inserted  as 
a  mere  formal  matter  without  signifi- 
cance, for  the  purpose  of  effecting  an 
insurance  of  Mrs.  Balen's  mortgage  in- 
terest. The  importaxit  fact  affecting  the 
risk  was  communicated;  namely,  that 
the  title  was  in  dispute.  So  far  as  the 
owner's  name  was  at  all  material  to 
carry  out  the  purpose  intended,  both 
parties  were  laboring  under  a  mutual 
mistake  of  facts/'  G.  J.  C. 
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( In  Banc. ) 

GOLDEN  EAGLE  MINING  COMPANY, 

Appt., 

.    V. 

IMPERATOR-QUILP  COMPANY  et  al., 

Respts. 

(—  Wash.  — ,  161  Pac.  848.) 

Limitation  of  actions  ~  secret  removal 
of  ore  —  fraud. 

The  secret  removal  of  ore  beyond  the 
boundary  line  of  a  mine  is  not  such  fraud 
that  the  limitation  period  begins  to  run 
from  its  discovery  rather  than  from  the  time 
of  the  trespass. 
For  other  cases,  see  Limitation  of  Actions, 

II.  e,  in  Dig,  i-52  N.  8, 

(December  26,  1D16.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Ferry  County 
sustaining  a  demurrer  to  and  dismissing  a 
complaint  filed  to  recover  the  value  of  ore 
wrongfully  removed  from  plaintifTs  mine  by 
defendants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  J.  Laiighon  and  LeRoy  Mc- 
Cann,  for  appellant: 

The  action  is  not  barred  by  The  Statute 
of  Limitations. 

3  Lindley,  Mines,  3d  ed.  §§  867,  868; 
Lightner  Min.  Co.  v.  Lane,  161  Cal.  681, 
120  Pac.  771,  Ann.  Cas.  1913C,  1093;  Porter 
V.  Smith,  65  Ala.  161);  Snodgrass  v.  Branch 
Bank,  25  Ala.  161,  60  Am.  Dec.  605;  Tillison 

Note. —  As  to  ivhen  Statute  of  Limita- 
tions begins  to  run  against  action  based 
upon  removal  of  minerals  from  real  estate, 
see  annotation  following  this  case,  post,  116. 
L.R.A.19nC. 
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v.  Ewing,  87  Ala.  350,  6  So.  276;  Moses  v. 
Taylor,  6  Mackey,  281 ;  Traer  v.  Clews,  115 
U.  S.  528,  537,  29  L,  ed.  467,  470,  6  Sup.  Ct. 
Rep.  155;  Rosenthal  v.  Walker,  111  U.  S. 
185,  28  L.  ed.  395,  4  Sup.  Ct.  Rep.  382; 
Bailey  v.  Glover,  21  Wall.  342,  346,  22  L. 
ed.  636,  638;  Sherwood  v.  Sutton,  5  Mason, 
143,  Fed.  Cas.  No.  12,782;  Campbell  v. 
Vining,  23  111.  525;  Cook  v.  Chicago,  R.  I. 
&  P.  R.  Co.  81  Iowa,  551,  9  L.R.A.  764,  25 
Am.  St.  Rep.  512,  3  Inters.  Com.  Rep.  383. 
46  N.  W.  1080 i  Carrier  v.  Chicago,  R.  I.  & 
P.  R.  Co.  79  Iowa,  86,  6  L.R.A.  799,  44  N. 
W^.  203;  Boomer  v.  French,  40  Iowa,  601; 
First  Massachusetts  Tump.  Corp.  y.  Field, 
3  Mass.  201,  3  Am.  Dec.  124;  Homer  v.  Fish, 
1  Pick.  438,  11  Am.  Dec.  218;  Shelby 
County  V.  Bragg,  135  Mo.  298,  36  S.  W. 
600;  State  ex  rel.  Barringer  v.  Hawkins, 
103  Mo.  App.  255,  77  S.  W.  98;  Bowman  v. 
Sanborn,  18  N.  H.  206;  Way  v.  Cutting,  20 
N.  H.  190;  Quimby  v.  Blackey,  63  N.  H.  77; 
McDowell  V.  Potter,  8  Pa.  190,  49  Am.  Dec. 
503;  Campbell  v.  Boggs,  48  Pa.  524;  Morgan 
V.  Tener,  83  Pa.  305;  Lewey  v.  H.  C.  Frick 
Coke  Co.  166  Pa.  536,  28  L.R.A.  283,  45  Am. 
St.  Rep.  684,  31  Atl.  261,  18  Mor.  Min.  Rep. 
179;  Reynolds  v.  Hennessy,  17  R.  I.  177, 
20  Atl.  307,  23  Atl.  639;  Munson  v.  Hallo- 
well,  26  Tex.  478,  84  Am.  Dec.  582;  Ripley 
V.  Withee,  27  Tex.  17;  Anding  v.  Perkins,  29 
Tex.  348;  Texas  &  P.  R.  Co.  v.  Gay,  86  Tex. 
608,  25  L.R.A.  52,  26  S.  W.  599,  88  Tex. 
115,  30  S.  \V.  543;  Bulli  Coal  Min.  Co.  v. 
Osborne  [1899]  A.  C.  351,  68  L.  J.  P.  C.  N. 
S.  49,  80  L.  T.  N.  S.  430,  47  Week.  Rep.  645, 
15  Times  L.  R.  257;  Kane  v.  Cook,  8  Cal. 
449;  Kirby  v.  Lake  Shore  &  M.  S.  R.  Co. 
120  U.  S.  136,  30  L.  ed.  572,  7  Sup.  Ct.  Rep. 
430;  Cook  v.  Sherman,  4  McCrary,  28,  20 
Fed.  171;  Nicholas  v.  Murray,  5  Sawy.  324, 
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Fed.  Gas.  No.  10,223;  Duff  v.  First  Nat. 
Bank,  13  Fed.  67;  Shainwald  v.  Davids,  69 
Fed.  699;  Lant  v.  Manley,  21  C.  C.  A.  457, 
43  U.  S.  App.  623,  75  Fed.  635;  McKneely 
V.  Terry,  61  Ark.  544,  33  S.  W.  957;  Dorsey 
Mach.  Co.  V.  McCaffrey,  139  Ind.  558,  47 
Am.  St.  Rep.  290,  38  N.  E.  212;  Deake's 
Appeal,  80  Me.  56,  12  Atl.  792;  Wear  v. 
Skinner,  46  Md.  265,  24  Am.  Rep.  518. 

Messrs.  Voorhees  &  Caafleld,  for  re- 
spondents : 

The  complaint  shows  that  the  action  is 
barred  by  the  Statute  of  Limitations. 

Carnell  v.  Edsen,  78  Wash.  662,  51  L.R.A. 
(N.S.)  279,  139  Pac.  602;  Morgan  v.  Mor- 
gan, 10  Wash.  99,  38  Pac.  1054;  Wagner  v. 
Law,  3  Wash.  500,  15  L.R.A.  784,  28  Am. 
St  Rep.  56,  28  Pac.  927,  1109;  Somerset 
County  V.  Veghte,  44  N.  J.  L.  511;  Troup 
V.  Smith,  20  Johns.  43 ;  Leonard  v.  Pitney,  5 
Wend.  30;  Fee  v.  Fee,  10  Ohio,  469,  36  Am. 
Dec.  103;  Howk  v.  Minnick,  19  Ohio  St. 
462,  2  Am.  Rep.  413;  Williams  v.  Pomeroy 
Coal  Co.  37  Ohio  St.  583,  6  Mor.  Min.  Rep. 
195;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Atchison 
Grain  Co.  68  Kan.  585,  75  Pac.  1051,  1  Ann. 
Cas.  639;  Cocke  v.  McGinnis,  Mart.  &  Y. 
361,  17  Am.  Dec.  809;  Callis  v.  Waddy,  2 
Munf.  511;  Clarke  v.  Reeder,  1  Speers,  L. 
398;  Franklin  v.  Waters,  8  Gill,  322;  Im- 
perial Gaslight  &  Coke  Co.  v.  London  Gas- 
light Co.  10  Exch.  39,  2  C.  L.  R.  1230,  23 
L.  J.  Exch.  N.  S.  303,  18  Jur.  N.  S.  497,  2 
Week.  Rep.  527;  Hunter  v.  Gibbons,  1 
Hurlst.  &  N.  459,  156  Eng.  Reprint,  1281,  26 
L.  J.  Exch.  N.  S.  1,  2  Jur.  N.  S.  1249,  5 
Week.  Rep.  91;  Brown  v.  Howard,  2  Brod. 
&  B.  73,  129  Eng.  Reprint,  885,  4  J.  B. 
Moore,  508. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

As  we  proceed  we  think  it  will  appear 
that  this  is  nothing  more  than  an  action  to 
recover  damages  resulting  from  trespass 
upon  real  property,  though  counsel  for  the 
plaintiff  insist  that  it  is,  in  substance,  an 
action  for  relief  upon  the  ground  of  fraud. 
The  defendants  demurred  to  the  plaintiff's 
complaint  upon  the  ground  that  it  appears 
from  the  allegations  thereof  that  the  action 
has  not  been  commenced  within  the  time 
limited  by  law.  This  demurrer  being  sus- 
tained by  the  trial  court  and  the  plaintiff 
electing  to  not  plead  further,  judgment  of 
dismissal  was  rendered,  from  which  it  has 
appealed  to  this  court. 

•The  facts  as  alleged  in  the  complaint  may 
be  summarized  as  follows:  Appellant  and 
respondents  are  the  owners  of  adjoining 
mining  claims  in  the  Eureka  mining  district 
of  Ferry  county.  Between  September  15, 
1910,  and  August  20,  1912,  in  their  mining 
operations  upon  their  claim  respondents  ex- 
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posed  and  developed  their  vein  or  lode  of  ore 
to  a  point  of  intersection  of  the  same  with 
the  boundary  line  between  the  two  claims  to 
a  depth  of  between  300  and  500  feet  below 
the  surface  of  the  ground,  and  knowingly, 
wrongfully,  entered  upon  and  into  appel- 
lant's claim  at  that  point,  and  extracted 
and  removed  ore  therefrom  of  the  value  of 
several  thousands  of  dollars.  There  were 
no  underground  workings  of  any  character 
upon  appellant's  claim,  and  it  did  not  dis- 
cover, nor  have  any  means  of  discovering, 
respondents'  wrongful  removal  of  the  ore 
until  December  15,  1912.  On  December  3, 
1915,  over  three  years  after  the  wrongful 
removal  of  the  ore  from  appellant's  mine, 
but  less  than  three  years  after  its  discov- 
ery thereof,  appellant  commenced  this  ac- 
tion in  the  superior  court  for  Ferry  county, 
seeking  recovery  of  the  value  of  the  ore  bo 
wrongfully  removed. 

The  only  question  here  presented  is  as  tg 
when  the  Statute  of  Limitations  commenced 
to  run  against  appellant's  right  to  recover; 
that  is,  When  did  appellant's  cause  of  ac- 
tion accrue  within  the  meaning  of  our  stat- 
ute? The  portions  of  our  statute  here  nec- 
essary for  us  to  notice  read  as  follows: 

"Actions  can  only  be  commenced  within 
the  periods  herein  prescribed  after  the  cause 
of  action  shall  have  accrued,  except  when  in 
special  cases  a  different  limitation  is  pre- 
scribed by  statute.     .     .     . 

"Within  three  years — 1.  An  action  for 
waste  or  trespass  upon  real  property.  .  .  . 
4.  An  action  for  relief  upon  the  ground  of 
fraud,  the  cause  of  action  in  such  case  not 
to  be  deemed  to  have  accrued  until  the  dis- 
covery by  the  aggrieved  party  of  the  facta 
constituting  the  fraud.    .     .    ." 

Rem.  &  Bal.  Code  1915,  §§  165,  1S9. 

We  have  a  number  of  other  special  provi- 
sions providing  for  suspension  of.  the  stat- 
ute in  certain  specified  cases,  but  none  of 
such  provisions  come  as  near  touching  the 
question  of  such  suspension  of  the  com- 
mencement of  the  running  of  the  statute  in 
this  case  as  does  subd.  4  of  §  159,  above 
quoted,  relating  to  actions  for  relief  upon 
the  ground  of  fraud.  The  fact,  however, 
that  there  are  these  several  special  provi- 
sions limiting  the  commencement  of  the 
running  of  the  statute  in  certain  cases  to  a 
time  after  the  actual  accrual  of  the  cause 
of  action  is  of  interest  in  our  present  in- 
quiry, in  that  they  evidence  a  legislative 
intent  to  do  away  with  all  other  exceptions 
to  the  general  rule  that  statutes  of  limita- 
tion commence  to  run  upon  the  accrual  of 
the  cause  of  action,  that  is,  upon  the  ar- 
rival of  the  time  when  the  plaintiff  has  a 
right  to  sue  regardless  of  his  knowledge  of 
such  right. 

It  is  argued  in  appellant's  behalf  that 
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tiiu  is  an  «cUon  for  relief  upon  the  ground 
of  fraud,  and  that  therefore  the  statute  did 
not  commence  to  run  against  appellant's 
right  to  sue  until  it  discovered  its  loss 
caused  by  respondents'  wrongful  removal  of 
the  ore.  It  seems  to  us  that  this  contention 
has  been  logically  answered  in  our  recent 
decisions  in  Cornell  v.  Edsen,  78  Wash.  662, 
51  L.R.A.(N.S.)  279,  139  Pac.  602,  and 
Thomas  y.  Richter,  88  Wash.  461,  153  Pac. 
333.  The  Edsen  Case  was  one  for  damages 
against  an  attorney  for  wrongfully,  volim- 
tarily  dismissing  an  action,  concealing  the 
fact,  and  leading  his  client  to  believe  that 
his  case  had  been  decided  against  him  upon 
the  merits.  This  was  held  not  to  be  an 
action  for  relief  upon  the  ground  of  fraud, 
in  that  fraud  was  not  the  gravamen  nor  an 
essential  element  of  the  cause  of  action, 
and  that  therefore  it  was  barred  at  the  ex- 
piration of  three  years  from  its  accrual  re* 
gardless  of  the  knowledge  of  the  client. 
The  Richter  Case  was  one  in  which  damages 
were  sought  against  a  trustee  of  a  corpora- 
tion for  the  benefit  of  creditors  because  of 
the  unlawful  diminution  of  the  capital  stock 
of  the  corporation  by  the  trustee,  in  viola- 
tion of  a  statute  making  such  act  unlawful 
and  rendering  the  trustee  personally  liable 
to  creditors  therefor.  This  was  also  held 
not  to  be  an  action  for  relief  upon  the 
ground  of  fraud,  and  that  therefore  it  was 
barred  regardless  of  the  stockholders'  knowl- 
edge of  the  wrong,  at  the  expiration  of  three 
years.  These  decisions,  it  is  true,  do  not 
deal  with  underground  mining  trespass,  but 
they  do,  we  think,  deal  with  cases  in  which 
there  would  have  been  fully  as  much  rea- 
son for  holding  the  action  to  be  for  relief 
upon  the  ground  of  fraud  a«  in  this  case 
The  wrongs  there  involved  could  as  well  be 
characterized  ''fraudulent"  as  the  wrong 
here  involved.  In  the  Richter  Case,  at  page 
455  of  88  Wash.,  Judge  FuUerton,  speaking 
for  the  court,  said:  "To  constitute  an  ac- 
tion for  'relief  on  the  ground  of  fraud,' 
the  fraud  must  be  the  substantive  cause  of 
the  action,  the  cause  without  which  the  ac- 
tion would  not  exist;  the  fraud  must  have 
been  practised  upon  the  complaining  party, 
causing  him  to  assume  some  obligation  or 
liability  or  suffer  some  loss  which  but  for 
Uie  fraud  he  would  not  have  assumed  or 
suffered." 

This,  it  seems  to  us,  is  the  key  to  the 
solution  of  the  problem  here  involved. 
Nothing  seems  plainer  to  us  than  that  ap- 
pellant's cause  of  action  in  this  case  does 
not  rest  upon  the  fact  that  there  was  wrong- 
doing on  the  part  o^  respondents  which 
could,  in  a  sense,  be  characterized  aa  fraud 
or  deceit.  An  ordinary  theft  and  the  con- 
cealing of  it  is  no  less  wrongful  or  fraudu- 
lent, yet  plainly  one  who  is  deprived  of  his 
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property  by  another  by  any  such  wrong  has 
no  more  complete  or  perfect  right  of  action 
for  its  recovery  or  damages  for  its  loss  than 
when  his  property  is  taken  by  some  method 
unattended  by  wrong  of  this  character.  In 
other  words,  such  fraud  and  deceit,  if  one 
chooses  to  so  characterize  the  wrong,  adds 
nothing  to  the  completeness  of  the  injured 
person's  cause  of  action. 

Our  attention  has  been  called  to  two  de- 
cisions which  apparently  hold  that  the  secret 
taking  of  ore  from  beneath  the  surface  of 
the  ground  is,  in  effect,  a  fraud  upon  the 
rights  of  the  owner  of  the  property  trea- 
passed  upon,  such  as  gives  him  a  cause  of 
action  for  relief  upon  the  ground  of  fraud. 
Such,  in  substance,  was  the  holding  of  the 
Pennsylvania  supreme  court  in  Lewey  v.  H. 
C.  Frick  Coke  Co.  166  Pa.  536,  28  L.R.A. 
283,  45  Am.  St.  Rep.  684,  31  Atl.  261,  18 
Mor.  Min.  Rep.  179,  which  holding,  how- 
ever, seems  to  have  been  without  reference 
to  any  statute  controlling  the  question. 
Such  also  was  the  holding  of  the  supreme 
court  of  California  in  Lightner  Min.  Co.  v. 
Lane,  101  CaJ.  689,  120  Pac.  771,  Ann.  Cas. 
1913C,  1093,  imder  a  statute  apparently  the 
same  as  our  own.  These  appear  to  be  the 
only  American  decisions  holding  that  under- 
ground trespasses  in  mining  cases  consti- 
tute such  an  exception  to  the  rule  of  the 
Statute  of  Limitations  relative  to  waste  or 
trespasses  upon  real  property.  Mr.  Lind- 
ley,  apparently  resting  his  conclusion  upon 
these  decisions,  seems  to  regard  the  rule 
they  announce  as  the  correct  rule.  Lindley, 
Mines,  3d  ed.  §  867.  We  are,  however,  un- 
able to  assent  to  this  doctrine,  and  adhere 
to  the  views  expressed  in  our  own  recent 
decisions  above  noticed,  which  we  regard 
as  controlling  in  this  case.  Much  argument 
is  indulged  in  by  counsel  for  appellant 
touching  the  justice  of  the  rule  they  contend 
for.  This,  however,  it  seems  to  us,  as  plausi- 
ble as  it  is,  has  to  do  with  the  policy  of  the 
law  only,  which  opens  a  wide  field  for  dis- 
cussion and  difference  of  opinion.  It  is  easy 
to  argue,  relative  to  any  statute  of  limita- 
tions as  applied  to  a  particular  case,  that 
it  works  injustice.  But  it  must  be  remem- 
bered that  these  are  statutes  of  repose,  and, 
as  said  in  Thomas  v.  Richter,  supra:  "It 
is  believed  that  it  is  better  for  the  public 
that  some  rights  be  lost  than  that  stale 
litigation  be  permitted." 

We  conclude  that  the  judgment  must  be 
affirmed.    It  is  so  ordered. 

Morris,  Ch.  J.,  and  Mount,  Main,  £llis, 
Fullerton,  Holcomb,  and  Chad  wick,  JJ., 
concur. 

Petition  for  rehearing  denied. 
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ANNO.— LIMITATION  OF  ACTION  FOR  REMOVAL  OF  MINERAL. 


Annotation — Limitation  of  action:  when  does  statute  begin  to  run  against 
action  based  upon  removal  of  minerab  from  real  estate. 


As  to  when  Statute  of  Limitations 
commences  to  run  against  action  for  in- 
jury to  surface  by  mining  operations  or 
other  excavations,  see  note  to  West 
Pratt  Coal  Co.  v.  Dorman,  23  L.R.A. 
(N.S.)  805. 

There  is  a  decided  conflict  of  author- 
ity upon  the  question  when  the  Statute 
of  Limitations  begins  to  run  against  a 
cause  of  action  based  upon  a  wrongful 
removal  of  minerals  from  real  property, 
some  of  the  courts  maintaining  that 
there  is  no  distinction  between  an  un- 
derground and  a  surface  trespass,  and, 
therefore,  that  the  general  rule  that 
the  statutory  period  begins  when  the 
trespass  is  committed  applies,  and  other 
courts  declaring  that  an  underground 
trespass  accompanied  by  the  taking  of 
minerals  constitutes  a  fraud  and  fraudu- 
lent concealment,  especially  where  the 
taking  was  intentional  and  wilful,  so 
that  the  statute  does  not  begin  to  run 
until  discovery  of  the  trespass. 

Thus,  in  this  connection,  it  has  been 
broadly  ruled  that  there  is  no  distinction 
in  the  application  of  the  Statute  of 
Limitations  between  trespasses  under- 
ground and  upon  the  surface,  nor  wheth- 
er the  cause  of  action  is  known  or  un- 
known to  the  plaintiff  within  the  time 
limited  by  statute.  This  rule  was  laid 
down  in  Williams  v.  Pomerov  Coal  Co. 
(1882)  37  Ohio  St.  583,  6  Mor.  Min. 
Rep.  195,  it  having  been  held  that  a 
trespass  which  consisted  of  working 
over  the  defendant's  line  and  mining 
coal  belonging  to  plaintiff  could  not  be 
made  the  basis  of  an  action  brought 
after  the  statutory  period  had  expired, 
although  the  plaintiff  did  not  know  of 
the  trespass  until  shortly  before  the 
action  was  brought.  (Since  this  decision 
a  statute  has  been  passed  in  Ohio  which 
provides  that  in  case  of  underground 
trespass  the  Statute  of  Limitations  shall 
shall  only  begin  to  run  from  the  discov- 
ery of  such  trespass.)  And  see  the  case 
of  Hunter  v.  Gibbons  (1856)  1  Hurlst. 
&  N.  459,  156  Eng.  Reprint,  1281,  26  L. 
J.  Exch.  N.  S.  1,  2  Jur.  N.  S.  1249,  5 
Week.  Rep.  91,  as  set  out  infra. 

And  in  direct  conflict  with  some  au- 
thorities which  are  hereinafter  set  out, 
it  has  been  held  that  the  secret  removal 
of  minerals  beyond  the  boundary  lines 
of  a  mine  is  not  such  a  fraud  as  will 
cause  the  Statute  of  Limitations  to  be- 
gin to  run  from  the  time  of  the  discov- 
ery of  the  trespass,  rather  than  from 
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the  time  of  its  commission.  This  was 
the  holding  in  Golden  Eaqle  Min.  Co.  v. 
Imperator-Quilp  Co.  ante,  113,  wherein 
one  whose  underlying  ore  had  been  se- 
cretly mined  by  means  of  an  under- 
grounid  tunnel  from  adjoining  lands  at- 
tempted to  excuse  his  delay  in  bringing 
the  action  for  damages  caused  by  the 
trespass  as  against  a  plea  that  the  action 
was  barred  under  a  statutory  require- 
ment that  actions  for  trespass  on  real 
property  be  brought  within  three  years, 
by  contending  that  the  action  was  one 
falling  within  the  provision  that  a  cause 
of  action  for  relief  upon  the  ground  of 
fraud  should  not  be  deemed  to  have  ac- 
crued until  the  aggrieved  party's  discov- 
ery of  the  facts  constituting  the  fraud. 
In  this  case  the  court  refused  to  assent 
either  to  the  doctrine  that  the  fact  that 
the  trespass  was  underground  and, 
therefore,  not  easily  discoverable,  and 
was  in  fact  secretly  carried  on,  justified 
a  holding  that  the  secret  trespass  was 
in  effect  a  fraud  which  would  permit 
maintenance  of  an  action  within  the  sta- 
tutory period  after  the  discovery  there- 
of, or  that  the  injustice  of  the  conclu- 
sion reached  worked  a  hardship  sufficient 
to  justify  a  different  conclusion. 

But,  as  above  indicated,  an  exertion 
to  a  general  statutory  declaration  that 
an  action  for  trespass  upon  real  prop- 
erty is  barred  unless  commenced  within 
a  specified  period  after  the  cause  of 
action  shall  have  accrued  has  been  h«ld 
to  exist  in  a  few  cases  where  the  tres- 
pass was  fraudulently  concealed  by  the 
perpetrator  from  the  knowledge  of  the 
owner  of  the  land,  it  having  been  ruled 
that  in  such  case  the  period  of  limitation 
does  not  begin  to  run  until  the  aggrieved 
party  discovers  the  trespass,  or  with  rea- 
sonable diligence  might  have  discovered 
the  facts  constituting  the  injury  and  the 
existence  of  the  cause  of  action. 

Thus  in  Lightner  Min.  Co.  v.  Lane 
(1911)  161  OaL  689,  120  Pac.  771,  Ann. 
Cas.  1913C,  1093,  the  court,  proceeding 
upon  the  theory  that  fraud  arises  either 
when  one  unlawfully  appropriates  an- 
other's property  or  does  something  in 
secret  and  conceals  same  from  an  inter- 
ested party,  and  that  when  a  mine  owner 
through  underground  openings  wilfully, 
intentionally,  and  ^cretly  removes  ore 
from  an  adjoining  proprietor's  land 
without  his  knowledge  or  means  of 
knowledge,  both  fraud  in  the  taking 
and   a   fraudulent  concealment   of   the 
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fact  of  taking  is  established,  expressly 
held  that  the  settled  rule  in  actions  at 
law  that  the  plaintiffs  mere  ignorance 
of  the  existence  of  the  injury  complained 
of,  or  of  the  facts  constituting  such  in- 
jury, or  of  the  identity  of  the  person 
liable  therefor,  does  not  suspend  the  run- 
ning of  the  Statute  of  Limitations,  does 
not  apply  where  there  is  fraud  involved 
in  the  cause  of  action  itself  or  a  fraudu- 
lent concealment  of  the  facts  from 
which  it  flows,  but  rather  that  the  true 
rule  in  such  a  case  is  that  the  running 
of  the  statute  is  iblayed  until  the  in- 
jured party  discovers,  or  with  reasona- 
ble diligence  might  have  discovered,  the 
facts  constituting  the  injury,  and, 
therefore,  that  in  the  instant  case  the 
action  was  not  barred  although  not 
brought  within  the  statutory  period 
after  the  commission  of  the  trespass,  the 
defendant  having  wilfully  and  secretly 
taken  the  ore  from  plaintiff's  land,  and 
plaintiff  not  having  been  put  on  inquiry 
concerning  such  trespass  until  shortly 
before  the  beginning  of  the  action.  In 
this  case  it  was  ruled  that  as  it  was  one 
of  underground  mining,  it  was  not  neces- 
sary in  order  to  have  fraudulent  con- 
cealment that  the  trespasser  should  take 
active  measures  to  prevent  detection, 
since  under  such  circumstances  the 
fraud,  which  consisted  of  secretly,  know- 
ingly, and  wilfully  taking  plaintiff's  ore, 
concealed  itself. 

And  in  Pennsylvania  it  has  been  ex- 
pressly held  that  a  distinction  should 
be  made  between  underground  and  sur- 
face trespasses,  and  that  the  Statute  of 
Limitations  does  not  begin  to  run 
against  a  wrong  of  the  former  class  un- 
til the  trespass  is  discovered  or  should 
have  been  discovered.  Thus  in  Lewey 
V.  H.  C.  Fricke  Coke  Co.  (1895)  166  Pa. 
536,  28  L.R.A.  283,  45  Am.  St.  Rep. 
684,  31  Atl.  261,  18  Mor.  Min.  Rep.  179, 
where  defendant  in  mining  coal  tres- 
passed upon  plaintiff's  land  and  mined 
coal  thereon,  it  was  held  that  defend- 
ant's failure  to  disclose  the  fact  and  pay 
for  the  coal  taken  was  in  effect  a  fraud 
upon  the  plaintiff,  which  protected  him 
from  the  running  of  the  statute  until 
he  obtained  knowledge  of  the  trespass 
or  means  of  obtaining  such  knowledge. 
This  decision  was  upon  the  ground  that, 
in  actions  to  recover  damages  for  under- 
ground trespasses,  the  equitable  rule 
that  the  Statute  of  Limitations  runs  only 
from  discovery  or  the  time  when  dis- 
covery by  the  exercise  of  reasonable 
^ligence  should  have  been  made  was 
applicable,  but  the  court  also  indicated 
that  in  its  opinion  the  Statute  of  Limi- 
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tations,  which  in  Pennsylvania  then  pro- 
vided that  no  action  of  trespass  shall 
be  maintained  after  six  years  after  the 
trespass  is  committed,  was  not  available 
as  a  defense  in  law  against  an  action  to 
recover  for  the  coal  taken  without  plain- 
tiff's knowledge  or  consent,  for  the  rea- 
son that  such  a  taking  was  a  fraud 
which  worked  an  exception  to  the  gen- 
eral rule  that  the  statute  begins  to  run 
when  the  wrongful  act  is  committed.  In 
arriving  at  the  above-stated  conclusion 
and  in  discussing  the  distinction  between 
underground  and  surface  trespass,  the 
court,  among  other  things,  said:  ^^Mere 
ignorance  will  not  prevent  the  running 
of  the  statute  in  equity  any  more  than 
at  law;  but  there  is  no  reason,  resting 
on  general  principles,  why  ignorance  that 
is  the  result  of  the  defendant's  conduct, 
and  not  of  the  stupidity  or.  negligence  of 
the  plaintiff,  should  not  prevent  the 
running  of  the  statute  in  favor  of  the 
wrongdoer.  It  seems  to  be  the  general 
doctrine  in  courts  of  law  that  the  plain- 
tiff is  bound  to  know  of  an  invasion  of 
the  surface  of  his  close.  .  .  .  What 
is  plainly  visible  he  must  see  at  his 
peril,  unless  by  actual  fraud  his  atten- 
tion is  diverted  and  his  vigilance  put  to 
sleep.  But  ought  this  rule  to  extend  to 
a  subterranean  trespass  T  The  surface  is 
visible  and  accessible.  The  owner  may 
know  of  its  condition  without  trespas- 
sing on  others,  and  for  that  reason  he 
is  bound  to  know.  The  interior  of  the 
earth  in  invisible  and  inaccessible  to 
the  owner  of  the  surface  unless  he  is  en- 
gi^;ed  in  mining  operations  upon  his  own 
land;  and  then  he  can  reach  no  part  of 
his  own  coal  stratum  except  that  which 
he  is  actually  removing.  If  an  adjoin- 
ing landowner  reaches  the  plaintiff's  coal 
through  subterranean  ways  that  reach 
the  surface  on  his  own  land  and  are 
under  his  actual  control,  the  vigilance  the 
law  requires  of  the  plaintiff  upon  the 
surface  is  powerless  to  detect  the  inva- 
sion by  his  neighbor  of  the  coal  100  feet 
under  the  surface.  The  case  at  bar  af- 
fords an  excellent  illustration  of  ignor- 
ance due  to  the  defendant's  conduct  and 
without  fault  on  the  part  of  the  plain- 
tiff. The  defendant  was  mining  its  own 
coal  through  its  own  shafts  or  drifts 
opened  on  its  own  lands.  In  the  course 
of  its  operations  and  for  its  own  con- 
venience it  pushed  an  entry  or  passage 
under  the  plaintiff's  lands  and  appropri- 
ated the  coal  removed  therefrom.  It 
was  bound  to  know  its  own  lines  and 
keep  within  them.  If  by  mistake  or  for 
any  other  reason  it  did  invade  the  min- 
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eral  estate  of  another  and  remove  and 
appropriate  the  coal  therefrom,  good 
conscience  required  that  it  should  dis- 
close the  fact  and  pay  for  the  coal  taken. 
Its  failure  to  do  this  is  in  its  effects  a 
fraud  upon  the  injured  owner,  and  if  he 
has  no  knowledge  of  the  trespass  and  no 
means  of  knowledge,  such  a  fraud, 
whether  it  be  called  constructive  or  ac- 
tual, should  protect  him  from  the  run- 
ning of  the  statute.  .  .  .  The  law 
does  not  require  impossibilities.  It  rec- 
ognizes natural  conditions  and  the  im- 
mutability of  natural  laws.  The  owner 
of  the  surface  cannot  see,  and  because 
he  cannot  see  the  law  does  not  require 
him  to  take  notice  of  what  goes  on  in 
the  subterranean  estates  below  him  with 
which  he  has  no  communication  through 
openings  within  his  inclosures  or  under 
his  control.  On  the  other  hand,  one  who 
is  in  possession  of  a  lower  stratum  is 
not  bound  to  know,  nor  can  he  be  affect- 
ed by,  what  is  going  on  upon  the  surface 
above  him  or  in  a  still  lower  estate  under 
his  feet.  The  owner  of  each  stratum 
must,  however,  take  notice  of  what  af- 
fects his  own  estate  so  far  as  he  is  in 
possession  of  or  has  access  to  it.  In  the 
case  before  us  no  severance  of  the  coal 
from  the  surface  has  taken  place.  The 
title  of  the  plaintiff  extends  from  the 
surface  to  the  center;  but  actual  posses- 
sion is  confined  to  the  surface.  Upon 
the  surface  he  must  be  held  to  know  all 
that  the  most  careful  observation  by  him- 
self and  his .  employees  could  reveal,  un- 
less his  ignorance  is  induced  by  the 
fraudulent  conduct  of  the  wrongdoer. 
But  in  the  coal  veins  deep  down  in  the 
earth  he  cannot  see.  Neither  in  per- 
son nor  by  his  servants  or  employees  can 
he  explore  their  recesses  in  search  for  an 
intruder.  If  an  adjoining  owner  goes 
beyond  his  own  boundaries  in  the  course 
of  his  mining  operations,  the  owner  on 
whom  he  enters  has  no  means  of  knowl- 
edge within  his  reach.  Nothing  short 
of  an  accurate  survey  of  the  interior  of 
his  neighbors'  mines  would  enable  him 
to  ascertain  the  fact.  This  would  re- 
quire the  services  of  a  competent  mining 
engineer  and  his  assistants  inside  the 
mines  of  another,  which  he  would  have 
no  right  to  insist  upon.  To  require  an 
owner  under  such  circumstances  to  take 
notice  of  a  trespass  upon  his  underlying 
coal  at  the  time  it  takes  place  is  to  re- 
quire an  impossibility;  and  to  hold  that 
the  statute  begins  to  run  at  the  date  of 
the  trespass  is  in  most  cases  to  take  away 
the  remedy  of  the  injured  party  before 
he  can  know  that  an  injury  has  been 
L.R.A.1917C. 


done  him.  A  result  so  absurd  and  so 
unjust  ought  not  to  be  possible.  .  .  . 
The  reason  for  the  distinction  exists  in 
the  nature  of  things.  The  owner  of 
land  may  be  present  by  himself  or  his 
servants  on  the  surface  of  his  posses- 
sions  no  matter  how  extensive  they  may 
be.  He  is  for  this  reason  held  to  be 
constructively  present  wherever  his  title 
extends.  He  cannot  be  present  in  the 
interior  of  the  earth.  No  amount  of 
vigilance  will  enable  him  to  detect  the 
approach  of  a  trespasser  who  may  be 
working  his  way  through  the  coal  seams 
underlying  adjoining  lands.  His  senses 
cannot  inform  him  of  the  encroachment 
by  such  trespasser  upon  the  coal  that 
is  hidden  in  the  rocks  under  his  feet. 
He  cannot  reasonably  be  held  to  be  con- 
structively present  where  his  presence 
is  in  the  nature  of  things  impossible.  He 
must  learn  of  such  a  trespass  by  other 
means  than  such  as  are  within  his  own 
control,  and  until  these  come  within  his 
reach  he  is  necessarily  ignorant  of  his 
loss.  He  cannot  reasonably  be  required 
to  act  until  knowledge  that  action  is 
needed  is  possible  to  him.  We  are  dis- 
posed to  hold,  therefore,  that  the  stat- 
ute runs  against  an  injury  committed  in 
or  to  a  lower  stratum  from  the  time  of 
actual  discovery,  or  the  time  when  dis- 
covery was  reasonably  possible.  But  it 
is  enough  for  the  purposes  of  this  case 
to  hold  that  inasmuch  as  equity  is  ad- 
ministered in  this  state  through  the  com- 
mon-law forms  of  action,  the  plaintiff 
need  not  be  turned  out  of  a  court  of  law 
in  order  to  be  admitted-  at  the  equity 
side  of  the  same  court.  He  may  not  be 
entitled  to  statutory  damages,  but  he  is 
entitled  to  compensation  in  the  same 
manner  that  he  would  have  been  on  a 
bill  for  an  account.  For  this  purpose  the 
equitable  rule  that  the  statute  shall  run 
only  from  discovery,  or  a  time  when  dis- 
covery might  have  been  made,  should  be 
applied  by  courts  of  law."  And  follow- 
ing Lewey  v.  H.  C.  Fricke  Coke  Co. 
(1895)  166  Pa.  536,  28  L.R.A.  283, 45  Am. 
St.  Rep.  684,  31  Atl.  261,  18  Mor.  Min. 
Rep.  179,  it  was  held  in  Gotshall  v.  J. 
Langdon  &  Co.  (1901)  16  Pa.  Super.  Ct. 
158,  that  where  an  owner  of  land  has 
no  knowledge  that  coal  is  being  taken 
therefrom  by  a  trespasser,  the  Statute 
of  Limitations  does  not  begin  to  run 
against  his  cause  of  action  therefor  un- 
til the  time  of  the  actual  discovery 
of  the  trespass  or  the  time  when  discov- 
ery was  reasonably  possible.  And  again 
in  Kingston  v.  Lehigh  Valley  Coal  Co. 
(1913)  241  Pa.  469,  49  L.B.A.(N.S.)  557, 
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88  Atl.  763,  the  court  applied  the  rule 
of  the  Lewey  Case,  that  in  an  action 
brought  to  recover  damages  for  the  un- 
lawful mining  of  coal  the  Statute  of 
Limitations  only  runs  from  discovery  or 
a  time  when  discovery  might  have  been 
made.  And  see  Pindley  v.  Warren 
(1915)  248  Pa.  315,  94  Atl.  69,  wherein 
it  was  held  that  oil  is  a  mineral  in  situs 
like  coal,  and  its  mining  is  subject  to 
substantially  the  same  principles  of  law 
as  apply  to  the  mining  of  coal,  but  in 
which  it  was  held  that  the  six-year  Stat- 
ute of  Limitations  was  applicable  be- 
cause of  the  fact  that  plaintiff  had 
knowledge  of  the  oil  operations. 

And  in  England  the  rule  now  is  that 
if  one  furtively  and  knowingly  takes 
the  minerals  of  another  by  means  of  a 
secret  underground  trespass,  the  Stat- 
ute of  Limitations  has  no  application  till 
the  trespass,  which  in  such  case  is  re- 
grarded  as  fraudulent  even  though  no  ac- 
tive measures  be  taken  by  the  wrong- 
doer to  prevent  detection,  is  discovered, 
the  owner  of  the  minerals  not  having 
been  guilty  of  laches  in  making  such  dis- 
covery. This  rule  was  announced  in 
Bulli  Coal  Min.  Co.  v.  Osborne  [1899]  A. 
C.  (Eng.)  351,  68  L.  J.  P.  C.  N.  S.  49, 
80  L.  T.  N.  S.  430,  16  Times  L.  B.  257, 
47  Week.  Rep.  545,  the  court  proceed- 
ing upon  the  theory  that  the  fact  that 
the  coal  was  furtively  taken  could  not 
be  ignored,  as  it  was  a  ''fraud''  which 
afforded  equitable  ground  for  denying 
the  bar  of  the  statute  until  the  expira- 
tion of  the  statutory  period  after  dis- 
covery of  the  fraudulent  trespass.  But 
the  rule  in  England  is  that  the  Statute 
of  Limitations  runs  from  the  date  of  the 
removal  of  the  minerals  where  the 
wrongful  taking  was  only  inadvertent, 
as  bad  motive  is  regarded  as  an  essential 
of  fraud.  Thus,  in  the  following  eases 
it  was  held  that  the  Statute  of  Limita- 
tions barred  an  action  for  the  inadvert- 
ent taking  of  minerals  from  real  estate, 
although  the  trespass  was  not  discovered 
until  within  the  statutory  period  before 
the  bringing  of  the  action:  Dean  v. 
Thwaite  (1855)  21  Beav.  621,  52  Eng. 
Reprint,  1000,  1  Mor.  Min.  Rep.  77 
(suit  for  coal  wrongfully  mined  in  which 
the  court  indicated  that  a  different  con- 
elusion  would  have  been  reached  had 
the  taking  been  intentional  and  the  facts 
concealed) ;  Dawes  v.  Bagnall  (1875)  23 
Week.  Rep.  (Eng.)  690  (underground  en- 
croachment made  in  mining  coal  in  ig- 
norance of  the  fact  of  encroachment  does 
not  constitute  concealed  fraud  so  as  to  | 
delay  the  running  of  the  statute  until 
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discovery  of  the  trespass);  Trotter  v. 
Maclean  (1879)  L.  R.  13  Ch.  Div.  (Eng.) 
574,  49  L.  J.  Ch.  N.  S.  256,  42  L.  T.  N. 
S.  118,  28  Week.  Rep.  244,  10  Mor.  Min. 
Rep.  263  (entry  treated  as  if  made  in- 
advertently rather  than  fraudulently); 
Re  Afltley  &  T.  Coal  &  Salt  Co.  (1899) 
68  L.  J.  Q.  B.  N.  S.  (Eng.)  252,  80  L.  T. 
N.  S.  116,  15  Times  L.  R.  154  (holding 
that  the  mere  taking  of  coal  tortiously 
from  another's  mine,  that  is  by  inad- 
vertently trespassing  and  taking  the 
same,  does  not  constitute  fraud  or  fraud- 
ulent concealment,  although  it  was  taken 
through  underground  workings,  so  as  to 
suspend  the  Statute  of  Limitations  pend- 
ing discovery  of  the  trespass  by  the  in- 
jured party.  The  court  said  that  to  con- 
stitute fraud  in  the  sense  necessary  to 
bar  the  statute,  the  taking  must  have 
been  intentional  and  have  been  con- 
cealed). And  the  distinction  between 
cases  where  the  taking  was  furtive,  and 
where  it  was  inadvertent  has  been  point- 
ed out  in  the  following  cases :  Bulli  Coal 
Min.  Co.  V.  Osborne  and  Re  Astley  &  T. 
Coal  db  Salt  Co.  (Eng.)  supra.  In  fact 
both  of  these  cases  expressly  disapprove 
of  the  decision  in  Ecclesiastical  Comrs. 
V.  North  Eastern  R.  Co.  (1877)  L.  R.  4 
Ch.  Div.  (Eng.)  846,  47  L.  J.  Ch.  N.  S. 
20,  36  L.  T.  N.  S.  174,  12  Mor.  Min.  Rep. 
609,  wherein  it  was  held  that  where  de- 
fendants mined  coal  upon  plaintiff's  land 
through  underground  workings  wJiich 
crossed  the  line,  the  Statute  of  Limita- 
tions only  commenced  to  run  from  the 
time  plaintiff  discovered  the  trespass, 
and  in  which  the  court  evidently  pro- 
ceeded upon  the  theory  that  the  trespass 
must  be  regarded  as  a  fraudulent  act 
although  there  was  no  improper  inten- 
tion, the  mining  having  been  done  un- 
der a  mistake  as  to  boundary.  In  con- 
nection with  the  above  English  cases  see 
Hunter  v.  Gibbons  (1856)  1  Hurlst.  & 
N.  459,  156  Eng.  Reprint,  1281,  26  L.  J. 
Exoh.  N.  S.  1,  2  Jux.  N.  S.  1249,  5  Week. 
Rep.  91,  wherein  it  was  held  by  a.  law 
court  that  the  Statute  of  Limitations 
could  be  pleaded  in  bar  of  a  cause  of 
action  based  upon  a  secret  and  clandes- 
tine working  of  plaintiff's  land  for  coal 
and  ironstone  by  means  of  underground 
pits,  all  of  which  was  alleged  to  have 
been  fraudulently  concealed.  This  con- 
clusion was  expressly  based  upon  the 
ground  that  a  court  of  equity  would  not 
have  prevented  the  defendant  from  set- 
ting up  the  statute  as  a  defense,  and  in 
addition  it  was  said  that  there  is  no  dis- 
tinction between  trespasses  underground 
and  upon  the  surface,  but,  as  we  have 
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seen,  this  is  not  the  present  rule  in  Eng- 
land. 

And  contrary  to  the  conclusion  reached 
in  Golden  Eagle  Min.  Co.  v.  Imperator- 
QuiLP  Co.  ante,  113,  as  set  out  supra,  it 
has  also  been  expressly  held  that  a  secret 
and  wilful  taking  of  minerals  by  one  per- 
son from  another's  property  through  un- 
derground openings  without  the  latter's 
consent  or  knowledge  creates  a  cause  of 
action  which  falls  within  a  statutory  pro- 
vision that  an  action  for  relief  on  the 
ground  of  fraud  should  not  be  deemed  to 
have  accrued  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting 
the  fraud,  and  this  regardless  of  whether 
such  action  and  the  relief  asked  be 
classed  as  legal  or  equitable.  Lightner 
Min.  Co.  V.  Lane  (1911)  161  OaL  689, 120 
Pac.  771,  Ann.  Cas.  1913C,  1093.  This 
eonclusion  was  also  based  upon  the  rea- 
soning set  out  in  the  statement  of  this 
case  made  supra  this  annotation. 

In  connection  with  the  present  ques- 
tion it  is  of  interest  to- note  that  in  a 
number  of  jurisdictions  statutes  have 
been  enacted  by  which  it  is  in  effect 


provided  that  the  time  does  not  com- 
mence to  run  against  a  cause  of  action 
for.  underground  trespass  to  real  prop- 
erty until  the  facts  constituting  the  tres- 
pass have  been,  or  should  by  the  exercise 
of  reasonable  diligence  have  been,  dis- 
covered. For  example,  statutes  of  this 
character  have  been  enacted  in  Mon- 
tana, Nevada,  New  Mexico,  Ohio,  and 
Utah,  and  possibly  in  other  jurisdictions. 
It  might  also  be  added  that  such  stat- 
utes seem  to  be  worthy  enactments,  since 
they  work  no  hardship  upon  a  trespasser 
and  at  the  same  time  preserve  a  right 
which  otherwise  the  injured  party  might 
lose  through  no  fault  of  his  own.  Il- 
lustrations of  instances  wherein  the  ab- 
sence of  such  a  provision  worked  an  in- 
justice are  afforded  by  nearly  all  of  the 
cases  set  out  above  in  which  the  action 
was  held  to  be  barred  by  the  statute. 
And  in  fact,  it  has  been  judicially  point- 
ed out  that  it  is  the  place  of  the  legis- 
latures rather  than  of  the  courts  to  make 
the  necessary  provisions  for  cases  of  this 
kind.  G.  J.  C. 


IOWA  SUPREME  COURT. 

CHARLES  O.  BALCOM,  Appt., 

V. 

CITY  OF  INDEPENDENCE,  IOWA. 
<—  Iowa,  — ,  160  N.  W.  306.) 

Highway  —  excavation  — •  negli(?ence. 

1.  Leaving  an  unguarded  excavation  ad- 
joining a  street  crossing  so  that  slight  de- 
viation from  the  crossing  will  cause  one  to 
fall  into  it  may  be  found  to  be  negligence 
with  respect  to  a  blind  person,  who,  in  at- 
tempting to  use  the  crossing,  so  falls  to  his 
injury. 

For  other  eases,  see  Highways,  IV.  a,  5,  in 
Dig.  1-52  N.  8, 

Negligence  — •  unguarded  excavation  — 
anticipated  injury  — •  blind  person. 

2.  A  municipality  cannot  avoid  liability 
for  injury  to  a  blind  person  who  falls  into 
an  unguarded  excavation  adjoining  a  cross 
walk  on  the  ground  that  it  had  no  reason 
to  anticipate  that  such  person  would  pass 
in  the  vicinity,  if  he  had  been  accustomed 
for  many  years  to  travel  that  route  in  going 
between  his  home  and  the  business  portion 
of  the  town. 

For  other  cases,  see  Highways,  IV.  a,  5,  in 
Dig.  1^52  y.  8. 

Note.  —  For   duty   toward   blind   persons 
or  persons  with  defective  eyesight  as  to  con- 
dition of  streets,  see  annotation  following 
this  case,  post,  126. 
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Trial  —  Jury  —  negligence  in  leaving 
excavation. 

3.  The  jury  must  determine  whether  or 
not  a  municipality  is  negligent  with  re- 
spect to  blind  persons  in  leaving  an  un- 
guarded excavation  so  near  a  street  cross- 
ing that  slight  deviation  from  the  crossing 
will  cause  one  to  fall  into  it. 

For  other  cases,  see  Trial,  II.  c,  8,  o,  (1),  «• 
Dig,  1-52  N.  8. 

Same  — •  oontrlbntor y  negligence  of  blind 
person. 

4.  The  jury  must  determine  whether  or 
not  a  blind  person  is  negligent  in  attempt- 
ing to  use  a  cross  walk  over  a  street  in 
which  he  knows  pipes  are  being  laid,  with- 
out attempting  to  ascertain  whether  or  not 
unguarded  excavation  exists  near  the  cross 
walk,  where  his  experience  has  been  that 
persons  or  barriers  were  present  to  warn 
him  of  excavation  when  they  existed. 

For  other  cases,  see  TricU,  II.  c,  8,  c,  (1),  in 
Dig.  1-52  N.  8, 

Highway  —  use  by  blind  person  —  neg- 
ligence. 

6.  It  is  not  negligence  per  se  for  a  blind 
person  to  walk  unattended  upon  a  public 
street. 
For  other  oases,  see  Highxoays,  IV,  c,  in 

Dig.  1-52  N.  8. 

(December  13,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Buchanan  County 
^  in  defendant's  favor  in  an  action  brought  to 
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recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Beversed. 

Statement  by  Sallncer,  J.: 

Action  to  recover  for  personal  injury  of 
plaintiff  charged  to  be  due  io  the  negligence 
of  defendant.  A  verdict  was  directed 
against  plaintiff  on  the  ground  that  the 
defendant  was  not  negligent,  and  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence.    Plaintiff  appeals. 

Messrs.  Oook  9b  Cook  for  appellant. 

Messrs.  Ohappell  9b  Todd»  for  appellee: 

Sidewalks  and  street  crossingB  are  con- 
structed for  the  use  and  convenience  of  foot 
paasengers,  and  when  such  travelers,  with- 
out good  and  sufficient  reason,  walk  else* 
where  and  are  injured,  they  have  no  eause 
for  complaint. 

Ely  V.  Des  Moines,  86  Iowa,  56,  17  L.R.A. 
124,  \%  N.  W.  475 ;  Ailing  v,  Le  Mars,  71 
Iowa,  654,  33  N.  W.  160. 

Ordinary  and  reasonable  care  and  pru- 
dence were  required  of  plaintiff. 

Owen  V.  Ft.  Dodge,  08  Iowa,  281,  67  N. 
W.  281. 

The  standard  of  care  owing  to  the  lame, 
the  halt,  and  the  blind,  is  not  necessarily 
increased  by  reason  of  those  defects. 

Yeager  v.  Spirit  Lake,  115  Iowa,  593,  88 
N.  W.  1006. 

The  care  which  a  city  is  bound  to  exercise 
is  ordinary  and  reasonable  care,— the  care 
which  ordinarily  marks  the  conduct  of  a 
person  of  average  prudence  and  foresight. 

Hill  V.  Glenwood,  124  Iowa,  470,  100  N. 
W.  522. 

Salinger,  J.,  delivered  the  opinion  of  the 
court: 

Main  street  in  the  defendant  city  is  a 
paved  street  80  feet  wide,  and  runs  east  and 
west.  Fourth  avenue  crosses  it.  On  the 
day  of  the  accident  the  city  began  a  ditch 
at  the  intersection  of  Fourth  avenue  and 
Main  street,  running  south  from  the  south 
line  of  that  street  on  Fourth  avenue  for 
something  like  a  block.  It  was  some  7  feet 
deep,  and  of  sufficient  width  to  enable  de- 
fendant to  extend  its  water  mains.  Plain- 
tiff is  blind,  and  walked  by  the  aid  of  tap- 
ping in  front  of  himself  with  his  cane.  As 
he  was  walking  along  the  south  line  of  Main 
street,  and  when  he  reached  the  point  where 
the  ditch  began,  he  fell  into  the  same  and 
was  injured.  At  the  time  of  the  accident 
no  one  was  near  the  south  line  of  Main 
street  where  the  ditch  began,  and  the  near- 
est workman  was  about  a  block  south  of 
that  point.  At  the  point  where  the  accident 
oeeurred  the  ditch  was  not  guarded  by  bar- 
riers, nor  in  any  other  way.  It  is,  how- 
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I  ever,  true  that  the  end  of  the  ditch  was  far 
'  enough  to  the  south  so  that  if  plaintiff  had 
crossed  Fourth  street  at  its  intersection 
with  Main  street,  without  deviating  from 
an  exact  line  east  and  west,  he  would  have 
kept  to  the  north  of  the  end  of  the  ditch, 
and  have  passed  in  safety.  Appellee  says, 
in  support  of  the  ruling  directing  verdict, 
that  if  plaintiff  sustained  any  injury,  "it 
was  caused  by  his  deviating  from  the  pave- 
ment especially  laid  for  foot  passengers," 
and  that  if  he  had  kept  on  the  pavement, 
he  would  not  have  fallen  into  the  ditch 
That  is  true.  It  is  equally  true,  however, 
that  if  the  city  had  put  some  boards  across 
the  ditch  for  a  distance  of  6  or  6  feet  soutli 
of  the  south  line  of  Main  street,  or  erected 
almost  any  sort  of  a  barrier  on  the  south 
line  of  the  street  and  across  the  north  end 
of  the  ditch,  then,  no  matter  how  much 
plaintiff  had  in  reason  deviated  from  walk- 
ing exactly  east,  he  could  not  have  fallen 
into  the  ditch. 

II.  We  concede  a  verdict  finding  defendant 
was  not  negligent  could  have  been  sus- 
tained; but  what  we  are  concerned  with  is 
whether  the  trial  court  was  justified  in  so 
finding,  as  matter  of  law. 

Whenever  there  may  be  a  reasonable  dif- 
ference of  opinion  as  to  the  inferences  and 
conclusions  to  be  drawn  from  the  facts, 
there  is  a  question  for  the  jury.  It  is  to 
draw  the  conclusions  from  both  disputed 
and  undisputed  facta.  Beach,  Contrib.  Neg 
3d  ed.  §  450.  We  say  in  Hunter  v.  Colfax 
Consol.  Coal  Co.  —  Iowa,  — ,  I1.R.A. — ,  — , 
154  N.  W.  1044,  11  N.  C.  C.  A.  886:  "There 
cannot  be  contributory  negligence  unless 
there  be  negligence  to  contribute  to." 
Whenever,  then,  we  have  ruled  it  was  a  jury 
question  whether  one  injured  by  an  obvious 
defect  was  guilty  of  contributory  negligence, 
we  have,  of  necessity,  held  it  was  a  jury 
question  whether  the  creation  of  such  de- 
fect constituted  negligence. 

On  this  reasoning  we  have  held  the  ques- 
tion of  negligence  to  be  for  the  jury,  where 
the  defect  was  a  spike  protruding  from  a 
plank  in  a  sidewalk  some  1^  or  2  inches 
(Rusch  V.  Dubuque,  116  Iowa,  403,  90  N. 
W.  80) ;  where  a  sidewalk  was  obstructed 
by  planks  kept  there  for  some  five  minutes, 
and  which  rose  some  5  or  6  inches  above 
the  level  of  the  walk  (Kaiser  v.  Hahn  Bros. 
126  Iowa,  562,  102  N.  W.  504 ) ;  where 
tracks  were  laid  in  a  public  street  with  the 
space  between  the  main  rail  and  guard  rail 
wider  than  is  usual  or  necessary,  without 
properly  filling  below  the  balls  of  the  rails, 
so  that  a  foot  was  crushed  before  it  could 
be  extricated  from  between  these  rails  in 
which  it  had  been  caught  (Goodrich  v.  Bur- 
lington, C.  R.  k  N.  R.  Co.  103  Iowa,  412, 
72  N.  W.  653)^  where  there  was  a  defect 
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into  which  the  plaintiff  fell  because  he 
slipped  (Kendall  v.  Albia,  73  Iowa,  248, 
34  N.  W.  833)  ;  where  the  sidewalk  was 
"badly  out  of  repair"  (Sachra  v.  Manilla, 
120  Iowa,  568,  95  N.  W.  198)  ;  where  the 
injury  resulted  because  one  walking  with 
the  plaintiff  stepped  upon  and  raised  a  loose 
board  (Barnes  v.  Marcus,  96  Iowa,  681,  65 
N.  W.  984 ;  Bailey  v.  Centerville,  116  Iowa, 
272,  88  N.  W.  379)  ;  where  several  boards 
w^ere  out  of  place,  a  number  were  out,  and 
some  of  them  loose,  and  their  looseness  was 
noticeable  (Cox  v.  Des  Moines,  111  Iowa, 
646,  82  N.  W.  993)  ;  where  a  hole  in  a 
plank  walk  was  made  by  the  breaking  out 
of  one  plank,  and  plaintiff  fell  into  the  hole 
because  his  foot  slipped  (Brown  v.  Chilli- 
cothe,  122  Iowa,  642,  98  N.  W.  502) ;  in  a 
case  of  a  hole  in  a  crossing,  which  crossing 
was  a  walk  about  3  feet  wide,  of  boards 
some  2  inches  thick  and  12  inches  wide; 
about  8  feet  of  the  middle  board  was  broken 
and  removed,  so  that  at  about  the  middle 
of  the  broken  space  there  was  a  hole  or 
depression  between  the  two  outside  boards, 
variously  estimated  by  the  witnesses  as  from 
2  to  12  inches  in  depth,  and  the  accident 
occurred  after  nightfall  (Nichols  v.  Lau- 
rens, 96  Iowa,  392,  65  N.  W.  335);  where 
the  walk  was  of  brick,  in  which  many 
bricks  were  out  of  place,  and  in  which  sev- 
eral holes  had  been  dug,  the  particular  hole 
into  which  plaintiff's  foot  slipped  as  she 
stepped  on  a  brick  next  to  it  being  about 
a  foot  in  diameter  and  3  or  4  inches  deep 
(Houseman  v.  Belle  Plaine,  124  Iowa,  510, 
100  N.  W.  343).  This  case  holds,  further, 
that  if  a  slip  throws  one  into  a  defect,  that 
would  have  done  no  harm  had  there  been  no 
slip,  it  does  not  settle,  as  matter  of  law, 
that  there  was  contributory  negligence.  And 
see  Nichols  v.  Laurens,  Brown  v.  Chilli- 
cothe,  and  Kendall  v.  Albia,  supra.  As 
pointed  out  in  Rusch  v.  Dubuque,  supra, 
"Few  of  the  thousands  using  sidewalks 
would  be  likely  to  think  of  defects'*  (such 
as  a  spike  protruding  some  2  inches). 
Pedestrians  intent  on  other  matters,  and 
looking  out  for  their  general  course,  usual- 
ly act  on  the  presumption  that  the  city 
has  performed  its  duty,  and  is  maintaining 
its  streets  in  a  reasonably  safe  condition, 
and,  "while  bound  to  make  use  of  their 
senses  and  exercise  the  caution  ordinarily 
displayed  by  persons  of  prudence,  they  are 
not  required  at  their  peril  to  discover  every 
defect,  even  though  open  and  visible."  In 
Kaiser  v.  Hahn,  supra,  it  was  held  matter 
for  consideration  that  one  injured  by  planks 
6  inches  thick,  lying  across  the  walk,  was 
dazzled  by  the  sun  shining  in  her  eyes  and 
on  the  planks,  and  for  that  reason  did  not 
see  them,  and  that  it  was  properly  left  to 
the  jury  whether,  under  the  circumstances, 
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plaintiff  was  guilty  of  contributory  negli- 
gence. 

2a.  So  far  as  these  cases  rule,  plaintiff 
needs  no  aid  from  his  blindness.  We  fail 
to  see  any  substantial  distinction  between 
the  obviousness  of  planks  5  or  6  inches 
thick  lying  across  a  walk,  or  large  holes  in 
the  same,  and  a  narrow  open  ditch  begin- 
ning on  the  line  of  walk,  and  so  close  to  it 
as  that  the  slightest  failure  in  concentrat- 
ing thought  upon  the  walk  or  diversion,  or 
the  slightest  deviation  from  walking  in  an 
exactly  straight  line,  will  cause  the  passer- 
by to  fall  into  it.  A  decision  that  falling 
over  a  perfectly  obvious  obstruction  may 
be  found  not  to  constitute  contributory  neg- 
ligence, though  it  was  possible  to  avoid  the 
fall,  holds,  of  necessity,  that  one  who  digs 
a  pit  into  which  another  falls  might  be 
found  guilty  of  negligence,  though  absolute 
care  would  have  avoided  falling  into  same. 
In  other  words,  we  seem  fairly  to  have  held 
what  warrants  the  conclusion  that  putting 
this  ditch  in  that  place,  without  guard  or 
protection  of  any  sort,  would  leave  negli- 
gence at  least  a  question  of  fact,  if  plain- 
tiff had  not  been  blind.  And  if  this  is  so 
as  to  those  who  can  see,  it  certainly  was 
not  leas  negligent  because  its  consequence 
was  to  injure  a  blind  man.  If  the  care 
used  will  not,  as  matter  of  law,  protect  the 
city  from  responding  to  those  who  are  not 
blind,  of  course  it,  at  least,  remained  a  jury 
question  whether  such  care  was  sufficient  to 
protect  the  blind. 

Another  line  of  reasoning  re-enforces  this 
position:  It  should  not  be  disputed  that 
the  city  was  bound  to  do  what  in  reason 
would  make  it  safe  for  those  not  blind  to 
pass  over  this  walk  on  a  dark  night.  If 
one  not  blind  had  fallen  into  this  ditch  be- 
cause it  was  left  without  light  or  barrier 
on  a  dark  night,  it  should  not  be  denied 
that  the  absence  of  light  at  least  made  a 
jury  question  on  whether  there  had  been 
negligence.  And  yet  one  who  has  eyesight 
is,  in  the  case  suggested,  blind.  To  be  sure, 
the  light  would  not  promote  the  safety  of 
a  blind  man.  But  that  is  adventitious.  We 
shall  have  occasion  to  discuss  whether  the 
same  acts  will  constitute  ordinary  care  as 
to  the  blind  as  well  as  the  seeing.  It  suffices 
to  say,  for  present  purposes,  that,  while  re- 
quiring a  light  for  him  who  can  see  when 
there  is  light  proves  there  is  a  duty  to  pro- 
tect those  who  for  any  reason  cannot  see, 
it  does  not  follow  that  because  one  precau- 
tion will  save  harmless  those  who  are  only 
temporarily  without  sight,  there  may  be 
omitted  that  which  will  as  effectively  pro- 
tect those  who  can  never  see.  Concede  there 
is  a  duty  to  protect  those  who  for  any  rea- 
son cannot  protect  themselves  by  the  use 
of  Bight,  and  you  admit  a  dutj  to  do  that 
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which  will  effectuate  protection,  without 
reference  to  why  sight  will  not  afford  pro- 
tection. Concede  there  must  be  a  light  for 
those  who  have  eyesight,  wh^i  without  the 
light  the  eyesight  would  be  no  protection, 
and  it  follows  there  is  a  duty  to  guard  those 
who  cannot  see,  though  a  light  be  furnished, 
by  guarding  them  with  that  which  will  be 
as  much  a  protection  to  them  as  is  the 
lamp  to  the  one  whose  inability  to  see  is 
due  to  the  darkness  of  the  night. 

2b.  Appellee  is,  in  effect,  driven  to  the 
position  that  because  the  blind  ^ould  do 
more  than  the  seeing  to  avoid  being  in- 
jured, the  city  need  not  take  as  much  care 
to  protect  the  blind  as  to  protect  those  who 
can  see.  Some  color  is  given  this  argument 
because  the  courts  in  laying  down  the  un- 
doubted proposition  that  due  care  was  ex- 
acted of  the  blind  as  well  as  the  seeing,  and 
that  ordinary  care  might  require  more  of 
the  blind  than  those  who  had  their  sight, 
have  failed  to  make  clear  that  the  obliga- 
tion was  correlative,  and  that  therefore, 
even  as  the  blind  man  should  use  more  pre- 
caution because  he  was  blind,  whosoever  did 
that  which  might  injure  him  should  use 
more  precautions  than  would  be  necessary 
where  the  one  to  be  affected  was  not  blind. 

Part  of  the  holding  in  Yeager  v.  Spirit 
Lake,  115  Iowa,  594,  88  N.  W.  1095,  is  that 
all  required  of  a  blind  man  who  falls  on  a 
defective  sidewalk  is  the  ordinary  care  due 
under  the  circumstances.  One  holding  of 
Hill  V.  Glenwood,  124  Iowa,  479,  100  N.  W. 
522,  is  that  the  care  required  of  the  blind 
is  the  ordinary  and  reasonable  care  of  one 
of  average  prudence  and  foresight;  thai 
there  is  no  precise  definition  of  ordinary 
care,  but  it  may  be  said  it  is  such  care  as 
an  ordinarily  prudent  person  would  exercise 
under  like  circumstances,  and  should  be 
proportioned  to  the  danger  and  peril  rea- 
sonably to  be  apprehended  from  a  lack  of 
proper  prudence;  that  such  blind  person  is 
not  required  to  exercise  a  higher  degree  of 
care  and  caution  than  a  person  ordinarily 
would  be  expected  or  required  to  use  had 
he  full  possession  of  his  sense  of  sight; 
that  the  plaintiff's  blindness  is  simply  one 
of  the  facts  which  the  jury  must  give  con- 
sideration in  finding  whether  he  did  or  did 
not  act  with  the  care  which  a  reasonably 
prudent  man  would  ordinarily  exercise  when 
burdened  by  such  infirmity;  that  the  blind- 
ness should  be  considered,  and  that  the 
finding  on  whether  ordinary  care  and  pru- 
dence were  exercised  should  rest  upon  so 
considering,  and  also  considering  all  other 
surrounding  facts  and  circumstances.  True, 
in  arriving  at  what  constitutes  ordinary 
care,  there  must  be  considered  all  condi- 
tions which  surround  those  who  are  charged 
with  a  failure  to  exeix^ise,  or  defend  with 
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having  used,  ordinary  care.  Cooke  v.  Bal- 
timore Traction  Go.  80  Md.  551,  31  Atl. 
329,  12  Am.  Neg.  Gas.  11;  Holly's  Case,  8 
Gray,  131,  69  Am.  Dec.  233;  Tibby's  Case, 
82  Ho.  292.  And  this  includes  considera- 
tion of  blindness,  other  infirmities,  and  all 
circumstances  bearing  on  the  question  as 
to  what  care  was  reasonably  necessary  to 
insure  his  safety.  Neff's  Case,  148  Mass. 
487,  2  L.R.A.  500,  20  N.  E.'  111.  The  Yeager 
Case,  supra,  holds  that  while  such  is  the 
standard,  the  requirement  of  ordinary  care 
is  not  ''ordinarily"  increased  by  defects  of 
sight,  and  such  defects  do  not,  of  them- 
selves, prevent  one  from  going  into  a  pub- 
lic street.  In  the  Hill  Case,  supra,  after 
affirming  that  more  might  be  required  to 
constitute  ordinary  and  reasonable  care 
where  the  plaintiff  is  blind,  it  is  said  that 
yet  "the  streets  are  for  the  use  of  the  gen- 
eral public  without  discrimination;  for  the 
weak,  the  lame,  the  halt,  and  the  blind,  as 
well  as  for  those  possessing  perfect  health, 
strength,  and  vision,"  and  the  law  casts 
upon  one  no  greater  burden  of  care  than 
upon  the  other.  While  ordinary  care  is  all 
that  is  required,  what  is  such  care  differs 
under  varying  circumstances,  and  more  will 
be  required  to  constitute  it  in  one  case  than 
in  another.  Graham  v.  Oxford,  105  Iowa, 
708,  75  N.  W.  473;  Hoover  v.  Mapleton,  110 
Iowa,  673,  574,  81  N.  W.  776.  It  is  held  in 
Winn  V.  Lowell,  1  Allen,  177,  and  1  Thomp. 
Neg.  2d  ed.  316,  that  one  with  defective  eye- 
sight is  under  obligation  to  do  more  for 
maintaining  ordinary  care  than  one  who  is 
not  thus  aiHicted.  And  so  in  Foy  v.  Win- 
ston, 126  N.  C.  381,  35  S.  E.  609;  Kaiser  v. 
Hahn  Bros.  126  Iowa,  564,  102  N.  W.  504, 
holds  that  while  the  blind  do  have  the  same 
right  to  use  the  streets  as  others  have,  one 
thus  afflicted  was  bound  to  do  more  for  ac- 
complishing ordinary  care  than  is  required 
of  one  who  has  full  possession  of  his  facul- 
ties. 

It  is  easily  seen  how  all  this  emphasis 
upon  the  sound  position  that  a  blind  person 
must  do  more  to  be  in  the  exercise  of  ordi- 
nary care  than  would  be  required  if  he  had 
all  his  faculties  has  led  to  the  impression 
that  one  who  injures  a  person  under  such 
disability  need  have  no  regard  for  it,  and 
need  do  no  more  than  would  be  required 
for  the  protection  of  one  who  can  see.  Care- 
ful analysis  of  these  holdings,  however, 
makes  clear  that  they  involve  no  more  than 
emphasis  upon  half  of  a  correct  proposition, 
and  do  not  establish  one  rule  for  a  blind 
plaintiff  and  another  for  those  whose  act 
injures  him.  And  we  say  in  the  Hill  Case 
that  both  are  required  to  exercise  the  rea- 
sonable care  of  a  person  of  average  prudence 
and  foresight.  Unless  this  be  so,  it  would 
work  out  that  while  the  blind  have  equal 
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rights  in  the  uae  of  the  streets  upon  ordi- 
nary care  in  using  the  right,  they  must  do 
more  than  those  who  are  not  blind  in  order 
to  exercise  ordinary  care,  and  that  while 
the  city  must  recognize  the  full  right  of 
the  blind  to  travel  in  the  streets,  it,  on  the 
contrary,  is  held  to  do  no  more  than  it 
must  for  those  who  are  not  blind.  Well- 
considered  cases  speaking  to  the  very  point 
clear  up  this  confusion  of  thought.  In 
Kaiser's  Case,  126  Iowa,  562,  102  N.  W. 
504,  it  appeared  that  plaintiff's  eyes  were 
weak  from  recent  illness,  and  that'  she  was 
wearing  colored  glasses  to  protect  them 
from  the  glare  of  the  sun,  and  we  lield  this 
may  be  considered  upon  whether  there  was 
an  excuse  for  failure  to  see  an  obstruction 
on  the  walk  which  would  be  perfectly  plain 
and  obvious  to  one  with  ordinary  clear 
vision. 

Smith  y.  Wildes,  143  Mass.  556,  10  N.  £. 
446,  was  an  action  of  tort  for  injuries  to 
the  plaintiff,  a  blind  person,  who  fell 
through  a  trapdoor  in  the  sidewalk  in  front 
of  the  premises  of  defendants  on  a  much- 
frequented  street.  It  appeared  that  defend- 
ants caused  the  trapdoor  to  be  opened,  and 
put  up  no  guards  to  keep  persons  from 
walking  into  the  hole,  and  had  nobody  there 
whose  special  duty  it  was  to  look  out  for 
and  warn  persons  who  might  be  approach- 
ing, and  it  was  held  that  the  question  of  de- 
fendants' negligence  must  be  left  to  the 
jury. 

In  Foy  V.  Winston,  supra,  it  became  nec- 
essary to  dig  a  ditch  18  inches  deep  and  15 
inches  wide  from  the  curb  line  of  the  street 
across  the  sidewalk.  When  the  workmen 
quit  for  the  day  they  left  a  plank  or  planks 
across  part  of  the  ditch,  and  hung  up  a 
red  lantern,  lighted,  to  warn  pedestrians. 
Shortly  afterwards  the  plaintiff,  who  was 
blind,  and  who  was  regularly  accustomed 
to  walk  along  the  street,  came  along  and 
fell  into  the  ditch  and  was  injured.  One 
position  taken  in  the  request  for  instruc- 
tions is  that  the  contractor,  having  placed 
a  plank  or  planks  across  part  of  the  ditch, 
and  having  hung  up  a  red  lantern,  lighted, 
to  warn  pedestrians,  the  defendant,  as  a 
matter  of  law,  even  if  responsible  for  the 
conduct  of  the  contractor,  was  not  negligent. 
It  is  held  that  this  instruction  was  proper, 
but  only  so  with  a  qualification  given,  that 
these  precautions  of  the  contractor  should 
be  considered  by  the  jury;  and  it  was  for 
them  to  say  whether  or  not  they  were  suffi- 
cient to  enable  a  person  of  ordinary  prudence 
in  the  exercise  of  ordinary  care  to  have 
passed  with  reasonable  safety. 

2c.  The  argument  suggests  itself  that  the 
city  is  not  bound  to  take  precautions  spe- 
cially adapted  to  protect  the  blind,  because 
it  is  not  bound  to  anticipate  that  they  will 
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I  pass  upon  its  walks.  As  will  presently  he 
j  seen,  some  such  position  is  dealt  with  in 
Webb's  Pollock  on  Torts,  Enlarged  Amert- 
can  ed.  pp.  564,  665.  If  the  defendant  was 
negligent,  there  was  a  failure  of  duty, 
which  is  or  may  be  a  tort.  The  term  in- 
cludes wrong  suffered  in  consequence  of  the 
negligence  or  nialfeasance  of  others,  when 
the  remedy  ai  common  law  was  an  action 
on  the  case.  Holmes  v.  Oregon  k  C.  R.  Go. 
(D.  C.)  6  Sawy.  262,  5  Fed.  75,  77;  Mills 
V.  United  States  (D.  C.)  12  L.R.A.  673,  46 
Fed.  736-748.  And  that  which  is  also  a 
breach  of  obligation  may,  by  being  negligent 
performance  of  a  duty,  base  a  measure  of 
damages  not  allowed  in  mere  breach  of  con- 
tract. Cowan  V.  Western  U.  Teleg.  Co.  122 
Iowa,  379,  64  L.R.A.  545,  101  Am.  St.  Rep. 
268,  98  N.  W.  281.  In  cases  of  tort  it  be- 
comes immaterial  whether  the  wrongdoer 
could  anticipate  that  which  in  fact  resulted 
from  his  wrong.  And  it  suffices  that  that 
which  happened  could  and  did  result  from 
the  wrong.  Brown  v.  Chicago,  M.  &  St.  P. 
R.  Co.  54  Wis.  342,  41  Am.  Rep.  42,  48,  49, 
11  N.  W.  356,  911,  7  Am.  Neg.  Cas.  203;  Gal- 
veston, H.  Jb  S.  A.  R.  Co.  V.  Hennegan,  33 
Tex.  Civ.  App.  314,  76  S.  W.  452,  453;  Cin- 
cinnati,  H.  &  I.  R.  Co.  v.  Eaton,  94  Ind.  478, 
48  Am.  Rep.  179;  Texas  k  P.  R.  Co.  v.  Car- 
lin,  60  L.R.A.  462,  49  C.  C.  A.  605,  111  Fed. 
778;  Doyle  v.  Chicago,  St.  P.  k  K.  C.  R.  Co. 
77  Iowa,  610,  4  L.R.A.  420,  42  N.  W.  655. 
If  we  applied  this  rule  here,  it  would  pre- 
clude defendant  from  urging  it  was  under  no 
obligation  to  anticipate  that  any  blind  man 
would  pass  over  this  walk  at  the  point  where 
the  ditch  came  up  to  the  south  line  of  the 
walk.  Under  an  application  of  that  rule 
it  would  be  bound  for  the  consequences  if 
no  blind  man  had  ever  before  used  a  walk 
in  the  town.  But  it  is  manifest  we  need 
not  go  so  far,  because  this  particular  blind 
man  was,  at  the  time  when  injured,  traveling 
the  route  he  had  taken  for  ten  years  to  go 
between  his  home  and  the  business  portion 
of  the  town.  There  is  and  can  be  no  pre- 
tense that  the  defendant  was  in  ignoranoe 
of  this.  If,  then,  it  had  a  duty  to  use  pre- 
cautions as  to  this  excavation  which  would 
protect  the  blind  as  well  as  those  who  were 
not  blind,  it  cannot  avoid  this  responsibility 
as  matter  of  law  on  the  theory  that  the 
passage  of  this  blind  man  was  unforeseen, 
and  not  in  reason  to  be  anticipated.  For 
these  reasons  the  holding  of  Webb's  Pollock 
on  Torts,  supra,  has  no  application.  It  is 
there  said  that  if  a  workman  throws  a 
heavy  object  from  his  roof  in  a  country  vil- 
lage where  few  passers-by  are,  he  is,  at  all 
events,  free  from  criminal  liability  if  he 
calls  out  to  all  people  to  have  a  care,  even 
though  some  passer-by  be  deaf;  that  the 
suffering  of  that  person  is  his  misfortune, 
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which,  though  unaocompanied  by  any  im- 
prudence on  his  part,  cannot  be  set  down 
to  the  fault  of  the  workman.  But  this  is 
limited  to  where  the  workman  had  no  par- 
ticular reason  to  suppose  the  next  passer- 
by would  be  deaf,  and  it  is  of  that  case  it 
18  said  that  he  was  bound  only  to  such  cau- 
tion as  suffices  for  those  who  have  ears  to 
hear.  And  there  is  the  further  statement 
that  on  the  other  hand  it  seems  clear 
greater  care  is  required  when  it  does  ap- 
pear one  is  dealing  with  persons  of  less 
than  ordinary  faculty,  and  that  in  such 
cases  it  will  not  disohai^  liability  to  show 
merely  that  men  with  good  hearing  or  sight 
would  have  come  to  no  harm. 

It  is  said  uniformly  that  the  blind  and 
the  halt  have  as  much  right  to  the  use  of 
the  street  as  those  who  have  possession  of 
their  faculties.  It  would  seem  that  the 
recognition  of  this  ri^t  would  require,  not 
only  that  the  blind  should  take  their  con- 
dition into  consideration  when  traveling, 
but  that  the  city,  in  dealing  with  its  pas- 
sageways, should  also  take  the  rights  of  the 
blind  pedestrian  into  consideration.  The 
▼ery  oases  that  emphasize  the  additional 
care  that  the  one  under  disability  ought  to 
exercise  emphasize  at  times  that  the  blind 
have  a  right  upon  the  public  street  as  well 
as  those  who  can  see,  and  some  of  the 
cases  say,  in  terms,  that  the  duty  t.o  use 
more  diligence  in  order  to  exercise  due  care 
is  mutual. 

We  reach  the  conclusion  that,  while  the 
city  owed  no  one  more  than  .ordinary  care, 
it  was  a  question  for  the  jury  whether,  in 
consideration  of  plaintliT's  infirmity,  it  had 
exercised  that  degree  of  care;  that  it  was 
for  the  jury  whether  defendant  had  failed 
in  its  duty  to  plaintiff. 

III.  A  few  days  before  the  accident  in 
suit  an  excavation  was  made  in  the  center 
of  Main  street.  While  plaintiff  knew  of 
this,  it  appears  it  was  filled  up  before  plain- 
tiff was  injured,  and  he  advised  of  it.  He 
bad  made  no  inquiries  as  to  whether  any 
excavating  beginning  on  the  south  line  of 
Main  street  was  being  done,  but  says  that 
whenever  there  was  excavating  in  the  street, 
"there  is  generally  something  up.  When  I 
come  to  a  crossing  I  go  slow,  and  generally 
there  is  a  box  or  board  or  something  to 
warn  a  fellow,  or  someone  standing  there. 
There  is  always  someone  standing  by 
watching  them  work  that  would  tell  me 
they  were  digging  in  the  street.  In  that 
way  I  would  learn  about  the  digging.''  At 
the  time  of  his  injnry  no  one  was  near  the 
end  of  this  ditch,  and  the  nearest  work- 
man was  about  a  block  south  of  Main 
street.  As  said,  plaintiff  had  made  no  in- 
quiries as  to  whether  any  excavating  was 
being  done,  beginning  on  the  south  line  of 
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Main  street,  and  did  not  know  of  this  ex- 
cavation. On  the  day  before  his  injury  he 
went  west  on  the  south  side  of  Main  street. 
It  was  his  habit  to  tap  with  his  cane  in 
front  and  to  the  right.  This,  when  he  was 
going  west,  naturally  took  further  north 
and  away  from  the  point  where  this  ditch 
was  later  begun  than  would  be  the  case 
when  he  was  walking  east,  which  he  was 
doing  when  injured.  But  he  had  gone  east 
the  evening  before,  and  does  not  remember 
whether  the  stret  was  torn  up  then.  At 
the  time  of  his  injury  he  was  alone,  and 
was  feeling  his  way  with  his  cane.  He 
tapped  with  it  in  front  and  a  little  to  his 
right,  and  kept  it  on  the  edge  of  the  pav- 
ing, and,  according  to  defendant,  "tapped 
along  until  he  came  to  a  place  where  there 
was  nothing  to  put  his  cane  on,  and  at  the 
same  time  stepped  into  the  ditch." 

The  position  of  appellee  is  w^l  indicated 
by  its  motion  to  direct  verdict,  which  urged, 
aside  from  the  claim  that  defendant  was 
not  negligent,  that  plaintiff  had  failed  to 
show  he  was  free  from  contributory  negli- 
gence, because  the  evidence  affirmatively 
shows  he  knew  that  the  excavation  where 
the  accident  occurred  was  being  made,  and, 
though  totally  blind,  made  no  inquiry  as  to 
the  condition  of  the  street,  and  because  he 
voluntarily  and  without  neceefsity  went  from 
the  paving  without  knowing  he  could  do  so 
safely,  and  fell  into  the  ditch,  and  if  he 
sustained  any  injury,  it  was  caused  by  bis 
deviating  from  the  pavement  especially 
made  for  foot  passengers.  It  cannot  be 
held,  as  matter  of  law  that  plaintiff  knew 
this  ditch  was  being  excavated.  So  the  dis- 
pute narrows  to  whether  it  can  be  said,  as 
matter  of  law,  that  he  was  guilty  of  con- 
tributory negligence  because  he  went  upon 
this  walk  without  ascertaining  whether  this 
excavation  was  being  made  and  being  left 
unguarded  and  without  barricade. 

The  question  of  whether  contributory 
negligence  was  for  the  jury  has  been  con- 
sidered to  quite  an  extent  in  pasf^ing  upon 
whether  the  city  was,  as  matter  of  law,  free 
from  negligence.  The  trend  of  what  has 
been  said  upon  this  is  that  the  negligence 
of  plaintiff  was  also  for  the  jury.  This 
may  be  added: 

a.  Where  an  unguarded  ditch  has  made 
an  opening  in  the  walk,  the  city  cannot 
urge  that  plaintiff  was  guilty  of  negligence, 
as  matter  of  law,  for  going  upon  such  walk. 
For  an  unguarded,  unbarr leaded  walk  is  an 
invitation  to  go  upon  it.  Cox  v.  Des 
Moines,  111  Iowa,  647,  82  N.  W.  993; 
Barnes  v.  Marcus,  96  Iowa,  682,  65  N.  W. 
984. 

b.  Plaintiff  had  the  right  to  assuiEne  de- 
fendant had  kept  the  street  in  reasonably 
safe  condition  for  travel.     Barnes  v.  Mar- 
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We  are  satisfied  by  our  own  decisions 
that  plaintiff  was  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence.  It  is  con- 
ceded,  as  it  must  be,  that  plaintiff,  though 
blind,  had  the  right  to  use  the  streets.  He 
was  required  in  so  doing  to  use  no  more 
than  ordinary  care.  While  the  authorities 
hold  ordinary  care  on  the  part  of  a  blind 
traveler  requires  more  of  him  than  is  re- 
quired of  one  in  possession  of  all  his  senses, 
this  but  goes  to  degree.  Usually  it  is  no 
more  the  function  of  the  court,  rather  than 
that  of  the  jury,  to  determine  whether  what 
is  ordinary  care  on  the  part  of  a  blind  man 
has  been  exercised  than  is  the  deciding 
whether  a  passenger,  who  needs  to  do  less  to 
be  ordinarily  careful,  has  been  ordinarily 
careful.  The  application  of  authority  to 
fact  questions  is  always  met  by  the  diffi- 
culty that  the  facts  in  two  cases  are  never 
alike.  But  we  are  persuaded  plaintiff  was 
at  least  as  much  in  the  exercise  of  ordinary 
care  as  the  one  in  Yeager  v.  Spirit  Lake, 
115  Iowa,  694,  88  N.  W.  1095,  and  Hill  v. 
Glenwood,  124  Iowa,  479,  100  N.  W.  522, 
wherein  we  held  contributory  negligence  to 
be  for  the  jury.  We  are  not  prepared  to 
hold,  as  matter  of  law,  that  a  blind  man 
who  rests  on  ten  years'  experience  that  there 
were  people  at  hand  to  warn  him  of  ex- 
cavations, and  that  there  was  usually  a 
bar  or  obstruction  to  apprise  him  of  it,  and 
ten  years'  safe  travel  on  the  route  where 
hurt,  is  guilty  of  contributory  negligence 
because  he  fails  to  inquire  at  all  time  dur- 
ing all  these  years  whether  there  are  new 
excavations  on  or  dangerously  near  to  the 
path  which  is  his  usual  route  between 
home  and  business,  and  in  going  over  which 
he  uses  the  precaution  of  tapping  with  a 
cane  in  front  of  him. 

It-  was  error  to  take  the  negligence  of 
eith'er  party  from  the  jury,  wherefore  the 
judgment  below  must  be  reversed. 

E:Tan8,  Ch.  J.,  and  Ladd  and  Gaynor, 

JJ.,  concur. 
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cus,  96  Iowa,  681,  65  N.  W.  984.  He  was 
not  bound  to  anticipate  it  would  create  some 
specific  obstruction.  Kaiser  v.  Hahn  Bros. 
126  Iowa,  562,  102  N.  W.  504.  While  the 
city  may  not  be  affected  in  whole  with  the 
degree  of  care  due  from  a  carrier,  it  was 
under  obligation  to  keep  reasonably  safe  all 
premises  so  immediately  adjacent  to  the 
street  as  that  danger  there  might  reach 
those  who  walked  the  street.  And  it  has 
been  held  as  to  carriers  that  where  adjacent 
streets  or  premises  must  be  used  to  cross  a 
street  car  track,  or  to  approach  to  or  go 
away  from  that  track,  the  carrier  is  bound 
to  know  whether  these  adjacent  premises  are 
in  a  safe  condition  for  such  use.  Conroy  v. 
Twenty-third  Street  R.  Co.  52  How.  Pr. 
49;  Fillingham's  Case,  102  Mo.  App.  573, 
77  a  W.  314;  Haselton's  Case.  71  N.  H. 
589,  53  Atl.  1036;  Fash  v.  Third  Ave.  R. 
Co.  1  Daly,  148.  And  that  it  is  the  duty 
of  the  carrier  to  warn  the  passenger  who 
gets  off  close  to  a  ditch  covered  by  water 
so  as  not  to  be  noticeable,  of  the  existence 
of  the  ditch,  if  it  is  known  to  the  carrier, 
though  it  be  not  its  duty  to  fence  tlie  ditch. 
Macdonald  v.  St.  Louis  Transit  Co.  108  Mo. 
App.  374,  83  S.  W.  1001.  And  where  a  pas- 
senger is  injured  getting  off  by  reason  of 
an  excavation  at  the  car  stop,  he  being 
ignorant  and  the  carrier  knowing  of  it,  the 
latter  is  liable,  though  this  is  not  on  the 
theory  of  being  responsible  for  the  danger- 
ous excavation,  but  for  failure  to  give  a 
warning.  Ft.  Wajnie  Traction  Co.  v.  Mor- 
villus,  31  Ind.  App.  464,  68  N.  E.  304. 

c  It  is  not,  as  matter  of  law,  negligence 
for  a  blind  person  to  walk  unattended  on  a 
public  street.  Smith  v.  Wildes,  ]43  Mass. 
556,  10  N.  E.  446;  Neff  v.  Wellesley,  148 
Mass.  487,  2  L.R.A.  500,  20  N.  E.  111. 

d.  Where  a  blind  man  fell  into  an  open 
ditch  in  a  street,  it  was  not  error  to  refuse 
an  instruction  that  it  was  negligence  for 
the  blind  man  to  use  the  streets  without  an 
attendant,  or  unless  he  constantly  felt  his 
way  with  his  staff.  Foy  v.  Winston,  126 
N.  0.  381,  35  S.  E.  at  609. 


As  to  the  care  required  of  one  having 
defective  sight  while  using  street,  see 
Keith  V.  Worcester  &  B.  V.  Street  R.  Co. 
14  L.R.A.(N.S.)  648,  and  Flynn  v.  Pitts- 
burgh R.  Co.  39  L.R.A.(N.S.)  1056,  and 
the  notes  thereto. 

Generally,  as  to  the  care  due  to  sick, 
infirm,  disabled,  and  otherwise  helpless 
persons,  with  whom  no  contract  rela- 
tion is  sustained,  see  Union  P.  R.  Co.  v. 
Cappier,   69   L.R.A.  513,   and   the  note 

thereto. 
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The  general  question  of  the  liability 
of  municipal  corporations  for  defects  or 
obstructions  in  streets  is  covered  in  a 
note  to  Elam  v.  Mt.  Sterling,  20  L.R.A. 
(N.S.)  512. 

The  position  taken  in  Balcom  v.  Indb- 
PENDENCE,  ante,  120,  that  while  the  city 
owes  no  more  than  ordinary  care  toward 
a  blind  person  in  respect  of  the  condi- 
tion of  the  streets,  the  effect  of  one's 
blindness  or  defective  eyesight  may  be 
considered  in  determining  whether  that 
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degree  of  care  has  been  exercised,  seemB 
a  natural  conclusion  from  the  premise 
that  blind  persons  have  as  much  right 
to  use  the  street  as  those  having  sight, 
and  in  harmony  with  the  view  that 
the  -blindness  of  the  person  injured  is  a 
proper  matter  for  consideration  in  de- 
termining whether  or  not  he  has  exer- 
cised the  degree  of  care  incumbent  upon 
him  toward  the  importation  of  contribu- 
tory negligence.  Some  of  the  cases  in 
discussing  the  question  of  contributory 
negligence  on  the  part  of  blind  persons 
have  used  language  implying  that  the 
municipality  or  other  party  responsible 
for  the  condition  of  the  sidewalk  owes 
no  greater  care  to  a  blind  person  than 
to  other  persons  using  the  streets.  This 
may,  however,  have  been  due  to  the  fail- 
ure to  observe  carefully  the  distinction 
between  the  degree  of  care  and  the 
amount  of  care,  or  to  realize  that  pre^ 
cautions  which  may  satisfy  the  rule  of 
reasonable  care  in  ease  of  a  person  in 
full  possession  of  his  faculties  may  not 
satisfy  that  degree  of  care  in  case  of  a 
blind  person. 

In  Yeager  v.  Spirit  Lake  (1902)  116 
Iowa,  593,  88  N.  W.  1095,  an  action  for 
injuries  received  upon  a  defective  side- 
walk, the  court,  in  discussing  the  ques- 
tion of  contributory  negligence  on  the 
part  of  plaintiff  in  going  upon  the  side- 
walk when  nearly  blind  said:  "Side- 
walks are  made  for  the  use  of  the  lame, 
the  halt,  and  the  blind,  as  well  as  for 
persons  in  the  full  possession  of  their 
faculties.  The  standard  of  care  owing 
to  them  is  not  ordinarily  increased  by 
reason  of  defects  of  sight  or  of  hearing, 
but  these  defects  do  not  of  themselves 
prevent  one  possessed  thereof  from  go- 
ing onto  the  public  streets."  To  the 
same  effect  is  Hill  v.  Glenwood  (1904) 
124  Iowa,  479,  100  N.  W.  522. 

In  Carter  v.  Nunda  (1900)  56  App. 
Div.  501,  66  N.  Y.  Supp.  1059,  an  action 
by  a  blind  man  for  injuries  received  by 
him  when  a  plank  in  a  crosswalk  gave 
away  as  he  stepped  upon  it,  the  court, 
in  discussing  the  question  of  contributory 
negligence,  said  that  he  had  a  right  to 
assume  that  the  streets  and  walks'  were 
in  a  safe  condition  for  the  passage  of 
pedestrians,  although  it  doubtless  was 
true  that  the  village  owed  him  no  great- 
er duty  with  respect  to  keeping  its  side- 
walks in  a  safe  condition  for  public 
tra  el  than  it  owed  to  others  in  the  full 
possession  of  their  faculties. 

In  Garbanati  v.  Durango  (1902)  30 
Oolo.  358,  70  Pac.  686,  holding  that  where 
one  who  had  defective  sight  and  knew 
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that  an  elevated  sidewalk  was  without 
a  railing  approached  it  at  night,  and, 
though  be  walked  slowly  and  felt  with 
his  cane  to  locate  the  walk,  fell  off,  he 
was  guilty  of  contributory  negligence,  the 
court  said  that  while  a  city  is  required  to 
exercise  reasonable  diligence  in  keeping 
its  sidewalks  in  reasonably  good  repair, 
it  is  not  required  to  keep  them  in  thai 
condition  which  will  insure  all  persons 
from  injury  under  all  circumstances. 

In  Sleeper  v.  Sandown  (1872)  52  N.  H. 
244,  an  action  by  a  blind  man  who  was 
injured  by  falling  from  a  bridge  having 
no  guard  rail,  the  court  said  that  if, 
considering  its  location,  the  kind  and 
amount  of  travel  usually  passing  over 
it,  a  rail  on  each  side  was  necessary  to 
its  legal  sufficiency,  the  plaintiff,  al- 
though blind,  had  the  same  right  to  as- 
sume the  existence  of  a  rail  on  each 
side  that  any  traveler  passing  either  in 
the  daytime  or  in  the  nighttime  would 
have. 

In  Foy  V.  Winston  (1904)  135  N.  0. 
439,  47  S.  £.  466,  it  was  held  that  a 
city  was  not  chargeable  with  negligence 
because  of  a  timber  used  for  hitching 
horses,  nailed  between  telephone  poles 
at  the  edge  of  a  sidewalk,  at  a  point  not 
a  regular  crossing,  so  as  to  render  it 
liable  for  injuries  to  a  blind  man  who 
ran  into  the  timber  while  crossing  the 
street  diagonally.  The  court,  apparent- 
ly, was  of  the  opinion  that  in  the  cir- 
cumstances the  plaintiff  was  guilty  of 
contributory  negligence,  but  placed  its 
decision  on  the  ground  that  no  negligence 
had  been  shown  on  the  part  of  the  de- 
fendant. 

In  Homewood  v.  Hamilton  (1901)  1 
Ont.  L.  Rep.  266,  an  action  by  one  hav- 
ing such  defective  vision  that  he  could 
not  distinguish  a  person  5  or  6  feet 
away  but  could  see  objects  against  the 
light,  for  injuries  received  by  falling 
into  an  opening  in  a  sidewalk  used  for 
the  purpose  of  putting  goods  into  the 
cellar,  at  a  time  when  the  covering  had 
been  removed  for  such  purpose  and  a 
keg  placed  at  each  of  the  outside  cor- 
ners of  the  opening  to  warn  passers,  it 
appeared  that  plaintiff,  after  passing 
safely  by  the  opening,  turned  to  enter 
the  building  and  struck  his  toe  against 
the  step,  causing  him  to  fall  backwards 
into  the  area  way,  and  the  trial  court 
took  the  view  that  the  precautions  taken 
to  g^ard  the  opening  were  such  as  would 
be  sufficient  for  persons  in  the  posses- 
sion of  ordinary  faculties,  traveling  at 
an  ordinary  pace,  and  that  a  person  with 
defective  sight  could  not  call  upon  the 
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owner  of  premises  to  take  additional  pre- 
cautions for  his  protection,  but  the  ap- 
pellate court  took  the  view  that,  inasmuch 
as  plaintiff  had  passed  the  opening  in 
safety  and  was  only  precipitated  into  it 
by  the  fact  of  stubbing  his  toe  and  falling 
backwards,  which  accident  or  a  similar 
one  might  have  happened  to  a  person 
not  having  defective  sight,  the  precau- 
tions taken  were  not  sufficient  for  nor- 
mal persons,  and,  deciding  that  plaintiff 
was  not  guilty  of  contributory  negli- 
gence, gave  judgment  in  his  favor. 

But  in  Davenport  v.  Ruckman  (1868) 
37  N.  Y.  568,  affirming  (1862)  10  Bosw. 
20,  an  action  against  a  city  and  the 
lessees  of  a  building  by  a  woman  having 
such  defective  eyesight  that  she  could 
only  distinguish  sharply  defined  objects, 
for  injuries  received  in  falling  into  an 
open  stairway  in  the  sidewalk  in  front 
of  the  building,  the  city  requested  the 
court  to  instruct  the  jury  that  it  was  not 
bound  to  see  that  the  streets  were  in 
such  a  condition  as  to  be  safe  for  blind 
persons  to  pass  without  a  guide,  and 
that  it  was  not  liable  unless  the  open- 
ing into  which  plaintiff  fell  was  of  such 
a  character  as  would  have  been  danger- 
ous to  persons  in  the  possession  of  their 
sight  and  exercising  ordinary  care,  but 
such  instructions  were  not  given,  and 
the  court  said  that  the  streets  and  side- 
walks are  for  the  benefit  of  all  condi- 
tions of  people,  and  all  have  the  right 
in  using  them  to  assume  that  they  are 
in  good  condition  and  to  regulate  their 
conduct  upon  that  assumption,  and  that 
a  person  may  walk  or  drive  in  the  dark- 
ness of  the  night  relying  upon  the  be- 
lief that  the  city  has  performed  its  duty, 
and  that  the  street  or  sidewalk  is  in  a 
safe  condition,  and  that  a  person  having 
defective  eyesight  may  act  upon  the 
same  assumption. 

In  the  following  cases  involving  in- 
juries from  defects  in  streets  to  per- 
sons who  were  blind  or  had  defective 
sight,  it  was  held  that  the  question  of 
defendant's  negligence  was  properly  left 
to  the  jury,  but  there  was  no  discussion 
as  to  whether  defendant  owed  any  great- 
er care  toward  such  persons  than  toward 
the  public  generally: 

— where  a  blind  man  fell  into  an  open- 
ing made  for  a  stairway  in  the  sidewalk, 
a  railing  having  been  constructed  around 
the  opening  except  at  the  entrance  to  the 
stairway,  Franklin  v.  Barter  (1890)  127 
Ind.  446,  26  N.  E.  882; 

— where   a  woman   whose   eyes   were 

weak  from  illness  and  who  was  wearing 

colored  glasses  to  protect  them,  while  in 
L.R.A.1917C. 


about  the  middle  of  a  walk  12  feet  wide^ 
stumbled  over  some  planks  which,  after 
being  used  in  unloading  a  truck,  had 
been  shoved  part  way  into  a  store  so 
that  they  projected  7  or  8  feet  across  the 
walk,  their  tops  being  5  or  6  inches  from 
the  level  of  the  walk.  Kaiser  v.  Hahn 
Bros.  (1905)  126  Iowa.  561,  102  N.  W. 
504; 

— ^where  a  telephone  company  dug  a 
hole  in  a  sidewalk,  for  the  purpose  of 
placing  a  pole  and  left  it  unguarded,  so 
that  a  blind  man  fell  therein  while  walk- 
ing along  the  street  in  his  customary 
way,  feeling  with  his  cane  along  the  edge 
of  the  curb,  Chesapeake  &  P.  Teleph.  Co. 
V.  Lysher  (1908)  107  Md.  237,  126  Am. 
St.  Rep.  389,  68  Atl.  619; 

— where  a  woman  having  defective 
eyesight  was  injured  by  tripping  against 
a  plank  laid  over  the  gutter  at  a  cross 
walk,  which  had  become  split  and  ex- 
tended an  inch  and  a  half  above  the 
proper  level  of  the  street,  Winn  v.  Low- 
ell (1861)  1  Allen  (Mass.)  177; 

— where  a  blind  man,  familiar  with 
the  locality,  fell  into  a  hole  in  the  side- 
walk of  a  much  frequented  street,  the 
defendant  having  caused  a  trapdoor  to 
be  opened  without  guarding  the  open- 
ing, those  who  were  at  work  at  the  place 
being  there  for  the  purpose  of  removing 
boxes,  although  none  of  defendant's  em- 
ployees saw  the  plaintiff^s  glasses  or  cane 
or  knew  or  saw  anything  to  indicate  that 
he  was  blind.  Smith  v.  Wildes  (1887) 
143  Mass.  556,  10  N.  £.  446; 

— where  a  woman  having  defective 
eyesight  was  injured  by  falling  over 
rails  left  in  the  driveway  of  a  street  as 
she  was  hastening  to  reach  a  street  car, 
Keith  V.  Worcester  &  B.  V.  Street  R. 
Co.  (1907)  196  Mass.  478,  14  L.R.A. 
(N.S.)  648,  82  N.  E.  680; 

— where  a  woman  having  defective 
eyesight  fell  over  a  fiagstone  3i  inches 
thick,  which  had  been  left  upon  the  side- 
walk for  a  considerable  time,  Wedder- 
burn  V.  Detroit  (1906)  144  Mich.  684^ 
108  N.  W.  102; 

— ^where  a  nearsighted  person  was  in- 
jured by  falling  into  an  opening  which 
the  city  permitted  to  be  maintained  in 
a  sidewalk,  and  which,  when  closed,  was 
covered  by  trapdoors  which,  when  open, 
were  laid  back  flat  on  the  sidewalk  with- 
out any  barriers  being  placed  around 
the  opening,  which  occupied  seven  tenths 
of  the  width  of  the  sidewalk  and  was 
over  3  feet  wide,  Sweeney  v.  Butte 
(1895)  15  Mont.  274,  39  Pac.  286; 

— where  a  ditch  was  dug  across  a  side- 
walk and  left  at  night  with  a  plank  or 
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planks  across  a  part  of  it,  with  a  red 
lantern  hung^  np  to  warn  pedestrians^ 
and  a  blind  man  who  was  aecustomed  to 


traversing  the  street  fell  into  the  diteh, 
Foy  V.  Winston  (1900)  126  N.  C.  381,  35 
S.  E.  609.  R.  L.  S. 


MASSACHUSETTS     SUPREME    JUDI- 
CIAIi  COURT. 

WILLIAM    B.    LAIGHTON   et   al.,    Extb., 
etc.,  of  James  A.  Laighton,  Deceased, 

▼. 

BROOKLINE  TRUST  COMPANY. 

(226  Mass.  458,  114  N.  E.  671.) 

Set-olf  —  Insolvent  estnte  ^  note  and 
deposit  acconnt. 

A  bank  may  set  off  against  immature 
notes  of  a  depositor  who  4ies  insolvent  the 
amount  of  his  deposit  account  at  the  time 
of  his  deaths  but  not  money  add^  thereto 
by  the  executor,  under  a  statute  permitting, 
in  an  action  by  an  executor,  a  set-off  of  a 
claim  due  from  the  testator. 
For  other  cases,  see  tiei-oif  and  Counter- 
claim, I.  e,  in  Dig.  1-5%  N,  8, 

(January  4,  1917.)' 

REPORT  by  the  Superior  Court  for  Mid- 
dlesex County  for  the  determination 
by  the  Supreme  Judicial  Court  of  an  action, 
upon  an  agreed  statement  of  facts,  brought 
to  recover  the  amount  of  a  deposit  account. 
Judgment  for  plalntiflfs. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  I^.  Harvey  and  WUUam 
J.  Bannan,  for  plaintiffs: 

The  right  of  a  bank  by  way  of  set-off  to 
apply  the  deposit  of  an  insolvent  debtor 
to  the  payment  of  its  matured  claims 
against  him  does  not  exist  where  the  circum- 
stances or  modes  of  dealing  are  inconsistent 
with  its  existence. 

Neponset  Bank  v.  Leiand,  5  Met.  250; 
Reynes  v.  Dumont,  130  U.  S.  354,  32  L.  ed. 
934,  9  Sup.  Ct.  Rep.  486. 

Securities  pledged  to  the  bank  to  secure 
a  specified  payment  cannot  be  held  for 
other  payments,  though  against  the  same 
debtor. 

Hathaway  v.  Fall  River  Nat.  Bank,  131 
Biass.  14;   Brown  v.  New  Bedford  Institu- 


^  »m     .i    ■    »    i  « 
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Note.  —  The  decision  in  Laighton  v. 
Bbooklinb  Trust  Co.  comes  within  the  gen- 
eral rule  laid  down  in  many  cases,  that  a 
debt  due  from  a  decedent  cannot  be  set  off 
against  a  claim  arising  after  the  decedent's 
death  out  of  a  transaction  with  the  executor 
or  administrator.  The  cases  on  this  ques- 
tion are  collected  in  a  note  to  People  ex  rel. 
Webb  v.  CaUtornia  Safe  Deposit  &  T.  Co. 
L.R.A.1915A,  299,  where  the  reasons  for  the 
rule  and  Idie  eaeeptions  thereto  are  dtilly 
considered. 
L.R.A.1917C. 
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tion  for  Savings,  137  Mass.  262;  Tallman 
V.  New  Bedford  Five  Cents  Sav.  Bank,  138 
Mass.  330. 

A  bank  cannot  apply  the  deposit  of  its 
debtor  to  the  payment  of  his  matured  in- 
debtedness, if  that  indebtedness  is  secured 
by  other  collateral. 

McKean  v.  German-American  Sav.  Bank, 
118  Cal.  834,  50  Pac.  656;  Farmers'  Nat. 
Bank  v.  McFerran,  11  Ky.  L.  Rep.  183; 
BolUs,  Bkg.  749;  Zane,  Banks  A  Bkg.  230. 

There  is  no  right  of  set-off  against  a 
trustee  depositor. 

Central  Nat.  Bank  v.  Connecticut  Mut. 
L.  Ins.  Co.  104  U.  S.  71,  26  L.  ed.  700; 
Union  Stock  Yards  Nat.  Bank  v.  Gillespie, 
137  U.  S.  411,  34  L.  ed.  724,  11  Sup.  Ct. 
Rep.  118. 

Until  the  debt  matures  there  is  no  lien 
or  right  of  set-off. 

3  Am.  &  Eng.  Enc.  Law,  836. 

There  can  be  no  set-off  without  the  special 
assent  of  the  depositor. 

Gordon  v.  Muchler,  34  La.  Ann.  604. 

The  bank  has  no  right  to  set  off  the 
debt  of  a  depositor  against  the  deposit  if, 
at  his  death,  his  estate  is  insolvent. 

Farmers'  &  M.  Bank's  Appeal,  48  Pa. 
67. 

Messrs.  William  D.  Turner  and  James 
]>.  Colt,  for  defendant: 

The  bank  had  the  right  to  set  off  against 
the  notes  the  amount  of  the  deposit,  as  it 
stood  at  the  time  of  the  depositor's  death, 
both  under  the  general  law  relating  to 
bankers,  and  under  the  Massachusetts  stat- 
ute regulating  set-off. 

Boyden  v.  Massachusetts  Mut.  L.  Ins. 
Co.  153  Mass.  544,  27  N.  E.  669;  Clark  v. 
Northampton  Nat.  Bank,  160  Mass.  26,  35 
N.  E.  108;  Furber  v.  Dane,  203  Mass.  108, 
89  N.  E.  227. 

The  relation  between  the  bank  and  its 
depositors  is  simply  that  of  debtor  and 
creditor.  The  deposit  of  money  subject  to 
cheek  creates  merely  a  contract  debt.  No 
actual  money  is  set  aside  to  which  the  de- 
positor can  lay  claim,  or  to  which  any  trust 
attaches. 

Furber  v.  Dane,  supra. 

If  the  plaintiffs  had  paid  the  promissory 
notes  more  than  a  year  after  their  appoint- 
ment, they  could  not  recover  the  amount 
paid  or  any  part  of  it>  even  though  the  es- 
tate turned  out  later  to  be  insolvent. 

Colegrove  v.  Robinson,  11  Met.  238;  Heard 
V.  Drake,  4  Qray»  514. 
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Crosby,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  are  executors  of  the  estate 
of  James  A.  Laighton,  who  deceased  on  Aug- 
ust 25,  1912.  Upon  that  date  he  had  a  de- 
posit with  the  defendant  of  $1,372.90,  which 
deposit,  after  deducting  $18.40  interest  dne 
the  defendant,  amounted  to  $1,354.50.  At 
that  time  the  testator  owed  the  defendant 
the  amount  of  four  promissory  notes,  none 
of  which  were  due  gr  payable. 

The  plaintiffs,  upon  their  appointment, 
instead  of  taking  over  the  account^  or  open- 
ing a  new  account,  as  properly  they  should 
have  done,  made  from  time  to  time  deposits 
to  this  account  of  funds  belonging  to  the 
estate.  On  or  about  October  2,  1913,  the 
plaintiffs  wrote  the  defendant  that  the 
estate  might  prove  insolvent,  and  on  Octo- 
ber 11th  the  defendant  charged  the  amount 
of  the  notes,  with  interest  due  thereon 
against  the  account,  and  notified  the  plain- 
tiffs of  its  action  by  letter  dated  October 
16,  1913.  The  estate  is  insolvent  and  has 
been  so  represented  in  the  probate  court 
by  the  executors.  The  question  is,  whether 
the  defendant  can  apply  the  deposit  to  pay- 
ment of  the  notes  due  it,  and,  if  so,  to 
what  amount. 

The  plaintiffs  contend  that,  as  the  es- 
tate is  insolvent,  no  part  of  the  account  can 
be  applied  to  payment  of  the  notes. 

It  is  the  contention  of  the  defendant  that 
it  is  entitled  to  apply  so  much  of  the  ac- 
count as  is  necessary  to  pay  the  notes,  and 
that  it  is  liable  to  the  plaintiffs  in  this  ac- 
tion only  for  the  balance  of  the  account. 

It  is  well  settled  that  funds  on  general 
deposit  in  a  bank  are  the  absolute  property 
of  the  bank,  that  the  relation  between  the 
parties  is  that  of  debtor  and  creditor,  and 
that  the  bank  is  entitled  to  apply  the  bal- 
ance of  the  account  due  the  depositor  to 
the  satisfaction  of  the  debt  due  the  bank. 
National  ]!ir£ahaiwe  Bank  v.  Peck,  127  Mass. 
298,  301,  34  Am.  Rep.  368. 

It  is  equally  well  settled  that  ordinarily 
a  bank  has  a  right  to  apply  a  deposit  to- 
ward the  payment  of  its  claims  against  the 
depositor  although  the  latter  or  his  estate 
is  insolvent.  Furber  v.  Dane,  203  Mass. 
108,  117,  89  N.  E.  227;  Wiley  v.  Bunker 
Hill  Nat.  Bank,  183  Mass.  495,  497,  67  N. 
E.  656;  Clark  v.  Northampton  Nat.  Bank, 
160  Mass.  26,  35  N.  E.  108;  Boyden  v.  Mass- 
achusetts Mut.  L.  Ins.  Co.  153  Mass.  544, 
27  N.  E.  669;  Demmon  v.  Boylston  Bank, 
6  Cush.  194. 

We  are  of  opinion  that  the  defendant  is 
entitled  to  apply  the  balance  of  the  deposit 
as  it  existed  at  the  date  of  the  death  of  the 
testator. 

In  an  action  by  or  against  an  executor 
or  administrator,  the  statute    (Rev.  Laws' 
L.R«A.1917C. 


chap.  174,  §  6)  permits  a  defendant  to  set 
off  a  claim  due  to  or  from  the  testator  or 
intestate,  and  the  remaining  question  is, 
whether  the  amounts  deposited  by  the  plain- 
tiffs after  the  testator's  decease  can  also  be 
set  off  in  payment  of  the  defendant's  claim. 
The  statute  is  doubtless  remedial  in  its 
nature,  and  is  to  be  given  a  broad  and  liber- 
al construction.  Still  we  are  of  opinion 
that  it  ought  not  to  be  so  interpreted  as  to 
allow  a  set-off  of  that  part  of  the  account 
which  has  been  deposited  by  the  plaintiffs 
of  moneys  belonging  to  the  estate.  We 
think  that  the  right  to  set-off  is  limited  to 
the  balance  of  the  deposit  as  it  existed  at 
the  time  of  the  testator's  death.  It  could 
not  successfully  be  contended  thiit  il,  upon 
the  appointment  of  the  plaintiffs  as  execu- 
tors, they  had  opened  a  new  account  and 
made  deposits  therein,  the  defendant  could 
have  set  off  its  claim  against  such  account. 
The  funds  of  the  estate  deposited  by 
the  plaintiffs  did  not  belong  to  the  ac- 
count standing  in  the  name  of  the  deposit- 
or, nor  could  they  properly  be  credited  to 
his  account  after  his  decease.  Accord- 
ingly they  are  to  be  treated  as  if  de- 
posited in  the  name  ol  the  plaintiffs 
in  their  representative  capacity.  The  de- 
posits made  by  the  plaintiffs  stood  up- 
on an  entirely  different  footing  than  did 
that  part  of  the  account  which  existed  at 
the  date  of  the  testator's  death.  As  to  the 
account  as  it  then  stood,  the  right  of  the 
defendant  to  set  off  was  unimpaired  not- 
withstanding his  death. 

We  are  of  opinion  that  the  judge  of  the 
Superior  Court  correctly  ruled  that  the 
defendant's  right  to  set-off  was  limited  to 
the  amount  of  the  deposit  at  the  date  of 
the  testator's  death,  and  could  not  include 
the  amounts  added  thereto  by  the  executors. 
To  hold  otherwise  would  permit  the  defend- 
ant to  obtain  an  inequitable  preference 
which  would  be  unjust  to  other  creditors. 
It  follows  that  judgment  should  be  entered 
for  the  plaintiffs  in  the  sum  of  $1,907.32, 
in  accordance  with  the  finding  made  by  the 
judge,  with  interest. 

So  ordered. 


MISSOURI  SUPRBME  COURT. 

(In  Banc.) 

STATE  OP  MISSOURI  EX  REL.  J.  HAHN 
BAKERY  COMPANY  et  al. 

V. 

THOMAS   L.   ANDERSON,   Judge  of  the 
Circuit  Court  of  the  City  of  St.  Louis. 

(—  Mo.  — ,  190  B,  W.  867.) 

Dismissal  —  after  ^rantlns  of  new  trial. 

A  plaintiff  who  has   secured  a  verdict 
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against  him  to  be  set  aside  for  a  new  trial 
of  the  action  is  not  given  the  right  to  take 
a  nonsuit  against  the  objection  of  defend- 
ant during  the  time  allowed  for  appeal,  by 
a  statute  allowing  such  nonsuit  at  any  time 
before  the  case  is  finally  submitted,  and  not 
afterwards. 

Far  other  cases,  see  Dismissal  or  Discon- 
tinuance, in  Dig.  1-52  N.  S, 

(December  21,  1016.) 

ORIGINAL  proceeding  by  mandamus  to 
compel  respondent  as  Judge  of  the  Cir- 
cuit Court  of  St,  Louis  to  reinstate  a  cer- 
tain cause,  in  which  relators  were  defend- 
ants, pending  at  one  time  in  said  court, 
and  to  grant  an  appeal  therein  from  an  or- 
der sustaining  a  motion  for  a  new  trial. 
Writ  made  absolute. 

The  facts  are  stated  in  the  opinion. 

Mr.  £arl  M.  Pirkey,  for  relators: 

Plaintiff  can  dismiss  his  own  rights  before 
submission,  but  after  submission  and  ver- 
dict for  defendant  he  cannot  dismiss  his 
own  case  so  as  to  dismiss  defendant's  rights 
also. 

Browning  y.  Chrisman,  30  Mo.  353;  Ken- 
net  &  0.  R.  Co.  V.  Senter,  83  Mo.  App.  182. 

Messrs.  Wendell  Berry,  Adolph  Abbey, 
and  Fauntleroy,  Cullen,  &  Hay,  for  re- 
spondent: 

After  a  verdict  has  been  set  aside  and 
a  new  trial  granted,  or  after  a  reversal  and 
remand  of  the  cause  for  a  trial  de  novo,  a 
plaintiff  may  voluntarily  terminate  his  suit 
as  upon  an  original  proceeding. 

6  Enc.  PI.  &  Pr.  842;  Randalls  y.  Wil- 
son, 24  Mo.  76;  Pence  v.  Gabbert,  67  Mo. 
App.  493;  Edwards  v.  Edwards,  22  111.  121; 
Atlanta,  K.  k  N.  R.  Co.  v.  Hooper,  44  C. 
C.  A.  586,  105  Fed.  550;  HoUingaworth  k 
V.  Co.  V.  Foxborough,  171  Mass.  450,  50 
N.  E.  1037;  Sheldon  v.  Van  Vleck,  106  111. 
45;  Preachers'  Aid  Soc.  v.  England,  106 
lU.  125;  Hume  v.  Schinta,  n  Tex.  204,  42 
S.  W.  543;  Missouri  P.  R.  Co.  v.  Berry,  79 
Kan.  19,  98  Pac.  204;  Com.  v.  Smith,  98 
Masa  10;  Com.  y.  Wallace,  108  Mass.  12; 
State  V.  Rust,  31  Kan.  509,  3  Pac.  428; 
Lanyon  v.  Chesney,  209  Mo.  1,  106  S.  W. 
522;  Southern  Cotton  Oil  Co.  v.  Shore,  171 
N.  C.  51,  87  S.  E.  938;  Wood  v.  Nortman, 
85  Mo.  298. 

Any  judge  of  the  supreme  court  or  either 
of  the  courts  of  appeals,  respectively,  in 
cases  appealable  to  said  courts,  upon  in- 
spection of  a  copy  of  the  record,  may  grant 
an  appeal  by  special  order  for  that  purpose. 

State  ex  rel.  Herriford  v.  McKee,  150  Mo. 
233,  51  S.  W.  421;  State  ex  rel.  Rainwater 

Xote.  —  As  to  effect  of  appeal  or  right  of 
appeal  upon  plaintiff's  right  to  dismiss  ac- 
tion,  see   annotation   following   this   case, 
post,  133. 
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v.  Ross,  246  Mo.  44,  149  S.  W.  451,  Ann. 
Cas.  1913E,  978;  State  ex  rel.  Phelan  v. 
Engelmann,  86  Mo.  551;  Byrne  v.  Harbison, 
1  Mo.  226;  State  ex  rel.  Wheeler  v.  Mc- 
Auliffe,  48  Mo.  112;  Blecker  v.  St.  Louis 
Law  Comr.  30  Mo.  111. 

Faris,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  by  man- 
damus, whereby  it  is  sought  to  compel  re- 
spondent, as  the  judge  of  division  7  of  the 
circuit  court  of  the  city  of  St.  Louis,  to 
reinstate  a  certain  cause  at  one  time  pend- 
ing in  said  court,  and  to  grant  an  appeal 
therein,  from  an  order  sustaining  a  motion 
for  a  new  trial. 

The  facts  out  of  which  this  instant  case 
grew  run  thus :  At  the  December  term,  1915, 
there  was  pending  in  division  7  of  the  cir- 
cuit court  of  the  city  of  St.  Louis,  in  which 
division  respondent  sat  as  judge,  a  certain 
cause  wherein  Abraham  Spivack  and  an- 
other were  plaintiffs,  and  relators  herein 
were  defendants,  and  wherein  the  sum  in 
dispute  was  $10,000.  The  above  action  com- 
ing on  for  trial  before  a  jury,  a  verdict  was 
rendered  in  favor  of  defendants  on  January 
28,  1916.  (For  brevity  and  clarity  we  will 
hereinafter  refer  to  the  parties  in  the  orig- 
inal suit  as  ''plaintiffs''  and  "defendants,'^ 
and  to  the  parties  in  the  instant  proceeding 
as  "relators"  and  "respondent,"  respective- 
ly.) Within  the  allotted  time  thereafter,  to 
wit,  on  February  1,  1916,  plaintiff  in  said 
cause  filed  their  motion  for  a  new  trial, 
which  was  taken  mder  advisement,  and  car- 
ried over  by  the  learned  respondent  to  a  day 
in  the  February  term,  1916,  to  wit,  to  March 
6,  1916,  on  which  latter  date  the  respond- 
ent sustained  the  motion  aforesaid  and 
granted  to  plaintiffs  a  new  trial,  on  the 
ground  that  the  verdict  of  the  jury  was 
against  the  weight  of  the  evidence.  There- 
after on  the  7th  day  of  March,  1916,  with- 
out the  knowledge  or  consent  of  defendants 
in  said  eause,  and  in  their  absence  and  in 
the  absence  of  their  counsel,  plaintiffs  came 
into  court  and  dismissed  said  cause.  There* 
after,  at  the  same  term  in  which  the  motion 
for  a  new  trial  was  sustained  and  the  dis- 
missal of  said  cause  was  had  by  plaintiffs, 
and  on  the  17th  day  of  March,  1916,  defend- 
ants therein  ( who  are  relators  herein ) ,  aft- 
er due  notice  in  such  behalf  had  been  served 
on  plaintiffs,  came  into  respondent's  court 
and  filed  their  motion  to  reinstate  said 
cause,  to  the  end  that  they  might  (as  they 
prayed  they  might  be  allowed  to  do)  appeal 
from  the  order  granting  the  new  trial.  Re- 
lat6rs  filed  with  said  motion  for  reinstate- 
ment of  the  case  and  for  appeal  thereof,  a 
proper  affidavit  for  appeal.  Respondent  re- 
fused to  reinstate  said  cause,  or  to  allow 
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an  appeal  therein,  holding  that  plaintiffs 
had  the  right  to  dismiss  the  cause  after 
the  sustaining  of  a  motion  for  a  new  trial 
thereof,  even  though  defendants  might  dur- 
ing the  same  term  of  court  desire  to  ap- 
peal from  the  action  of  the  court  in  such 
behalf. 

The  return  of  respondent  admits  the  facts 
to  be  substantially  as  we  set  them  out.  Re- 
lators tliereupon  moved  for  judgment  upon 
the  pleadings,  and  the  case  is  at  issue  upon 
the  single  point  whether  a  plaintiff,  after 
trial  had  and  verdict  rendered,  which  ver- 
•dict  is  set  aside  upon  motion,  may  take  a 
nonsuit  pending  the  term  at  which  the  trial 
was  had,  against  the  consent  of  a  defendant 
who  prays  an  appeal  from  the  action  of  the 
court  in  granting  such  new  trial. 

The  precise  point  here  mooted  seems  to  be 
one  of  Urst  impression  in  this  state,  and  to 
be  likewise  unique  by  its  rarity  in  other  ju- 
risdictions. While  we  have  a  statute  which 
upon  a  casual  reading  might  seem  to  cover 
the  case,  we  are  led  to  suspect  that  it  does 
not;  since  we  observe  that  both  relators 
and  respondent  quote  and  urge  this  statute 
a«  furnishing  a  fairly  satisfying  reason  why 
plaintiffs  did,  and  why  they  did  not,  have 
the  right  to  take  a  nonsuit.  In  this  state 
of  the  briefs,  we  may  well  be  excused  for 
entertaining  doubts  whether  a  statute  thus 
ao  confidently  relied  on  by  both  parties  fur- 
nishes an  answer  to  the  question  mooted. 
The  statute  thus  urged  upon  our  attention 
reads  thus:  ''The  plaintiff  shall  be  allowed 
to  dismiss  his  suit  or  take  a  nonsuit  at 
any  time  before  the  same  is  finally  sub- 
mitted to  the  jury,  or  to  the  court  sitting 
as  a  jury,  or  to  the  court,  and  not  after- 
ward."   Rev.  Stat.  1909,  §  1980. 

We  are  of  the  opinion  that  the  above  sec- 
tion must  be  construed  in  the  light  of  the 
facts  and  circumstances  existing,  and  must 
be  modified,  if  need  be,  by  a  consideration 
of  other  well-settled  principles  of  law.  Two 
of  these  principles  we  think  settle  this  case 
beyond  cavil.  They  are:  (a)  That  by  our 
practice  and  by  the  terms  of  our  statute 
(Rev.  Stat.  1909,  §  2040)  any  party  au- 
thorized, and  cseteris  paribus  entitled  to 
take  an  appeal,  may  take  the  same  at  any 
time  during  the  term  at  which  the  judg- 
ment, or  order  complained  of,  was  rendered ; 
in  short,  he  has  ihe  whole  of  the  current 
term  within  which  to  appeal.  And  (b)  if  a 
party  entitled  otherwise  to  an  appeal  be,  by 
construction  of  a  statute,  prevented  from 
the  exercise  of  a  right  in  such  behalf  gi^'en 
to  all  others  in  similar  cases,  there  arises 
by  such  construction  a  refusal  of  due  proc- 
ess of  law  to  him  who  thus  is  deprived  of 
his  right.  State  v.  Guerringer,  265  Mo.  loc. 
cit.  416,  178  S.  W.  67.  In  the  latter  case, 
apposite  to  the  point  last  herein  made,  we 
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said:  ''For  while  the  right  of  appeal  is 
not  essential  to  due  process  of  law  (Reetz 
V.  Michigan,  188  U.  S.  loc.  cit.  608,  47  L.  ed. 
566,  23  Sup.  Ct.  Rep.  390),  yet,  if  an  ap- 
peal be  allowed  to  some  persons,  and  not  to 
all  persons  similarly  situated,  such  depriva- 
tion of  the  right  to  an  appeal  is  equivalent 
to  the  denial  of  due  process  of  law,  for  due 
process  of  law  and  the  equal  protection  of 
the  laws  are  secured  only  when  'the  laws 
operate  on  all  alike,  and  do  not  subject  the 
individual  to  an  arbitrary  exercise  of  the 
powers  of  government.*  Duncan  v.  Missouri, 
152  U.  S.  loc.  cit.  382,  38  L.  ed.  487,  14 
Sup.  Ct.  Rep.  670." 

Manifestly,  if  it  should  be  otherwise 
ruled,  it  would  be  always  within  the  power 
of  a  plaintiff  who  had  been  cast  by  verdict, 
but  who  had  succeeded  in  his  motion  for  a 
new  trial,  to  irrevocably  and  inevitably 
affirm  the  action  of  the  trial  court  in  sus- 
taining such  motion  by  the  mere  expedient 
of  a  hasty  dismissal  (such  as  occurred 
here)  and  the  payment  of  the  accrued  costs, 
and, — as  was  likewise  done  here, — on  the 
next  or  a  subsequent  day  within  the  year, 
refile  the  cause  of  '  action  and  proceed. 
These  considerations  make  it  fairly  mani- 
fest that,  under  the  conditions  and  state  of 
facts  here  existing,  we  must  construe  the 
statute  (when  invoked  after  one  trial  and 
one  successful  motion  for  a  new  trial  in 
the  same  term )  as  if  it  read,  "provided,  such 
dismissal  will  not  operate  to  deprive  the  de- 
fendant of  the  right  to  appeal  during  the 
term."  For  surely  when  the  defendants 
won  before  a  jury,  and  the  court  cut  the 
victory  from  under  their  feet  by  sustaining 
a  motion  for  a  new  trial,  on  the  ground 
that  the  weight  of  the  evidence  lay  against 
the  verdict,  defendants  had  the  right  by  a 
solemn  statute  to  appeal  to  this  court  and 
take  our  opinion  upon  the  points:  (a) 
Whether  the  court  nisi  was  correct  in  his 
ruling,  and  (b)  whether  defendant  should 
be  further  vexed  by  the  litigation;  which 
litigation  was  settled  if  the  jury's  finding 
on  the  facts  was  right  and  the  court  nisi 
was  wrong. 

In  an  early  case  upon  a  point  measurably 
analogous,  it  was  said  by  this  court:  "No 
nolle  prosequi  or  dismissal  of  a  party  ought 
to  be  allowed  when  it  will  produce  any  de- 
rangement in  the  rights  of  the  defendants, 
deprive  them  of  a  legal  defense,  or  subject 
them  to  increased  difficulties  or  liabilities." 
Browning  v.  Chrisman,  30  Mo.  loc.  cit.  357. 

It  will  be  seen  that  the  statute  contains 
no  specific  authority  for  doing  what  was 
done  here.  While  it  permits  the  plaintiff 
to  wholly  dominate  and  manage  his  lawsuit, 
it  yet  contains  nothing  which  will  allow 
plaintiff  to  do  this  in  such  wise  as  ,will 
'  work  injury  to  the  rights  of  the  defendant. 
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We  are  cited  by  reepondent  to  the  caee  of 
Wood  V.  Nortman,  85  Mo.  208,  as  conferring 
authority  for  the  procedure  herein  followed 
by  the  court  nisL  While  it  is  true  that 
this  Nortman  Case  contains  a  dictum  which, 
if  read  without  reference  to  the  contex.t| 
and  without  r^ard  to  the  faets  held  in 
judgment  in  that  case,  would  furnish  some 
color  to  respondent's  contention,  it  is  not 
Sn  point  here,  because  no  question  of  the 
right  to  test  by  an  appeal  the  correctness 
of  the  action  of  the  trial  court  was  involved^ 
and  "because  (and  this  reason  is  written 
in  the  court's  opinion)  it  was  understood 
by  the  court  and  the  parties,  before  j.udg- 
ment  was  rendered,  that  the  plaintiff  might 
have  the  right  of  entering  a  nonsuit."  85 
Mo.  loc.  cit.  303.  Neither  does  the  case  of 
Lanyon  v.  Chesney,  209  Mo.  1,  106  S.  W. 
522,  militate  in  any  serious  degree  against 
the  view  we  here  take.  There  are  likewise 
dicta  in  the  latter  case  which,  when  read 
outside  their  cpntext,  seem  to  uphold  the 
contention  of  respondent.  The  question 
there  up  for  judgment  went  to  the  right  of 
a  plaintiff  to  dismiss  an  action  (wherein  de- 
fendant had  filed  a  counterclaim),  regard- 
less of  the  consent  of  the  counterclaimant. 
The  case  rode  off  upon  the  finding  that  the 
counterclaim  had  not  been  so  timely  filed 
as  to  prevent  plaintiff  from  exercising  his 
otherwise  plenary  right  of  dismissal. 

The  case  of  Randalls  v.  Wilson,  24  Mo. 
76,  also  a  field  from  the  facts  there  held  in 
judgment,  seems  to  lend  color  to  respond- 
ent's position.  But  that  was  a  case  where- 
in both  of  the  plaintiffs  (cast  as  herein 
upon  the  trial)  were  infants  when  the  ac- 
tion was  commenced  by  them.  Wlien  judg- 
ment was  rendered  against  them,  one  of 
them  was  still  an  infant.  The  case  rode 
off  upon  the  theory  that,  since  the  judgment 
was  an  entirety,  and  since  one  plaintiff  was 


am  infant  when  it  was  rendered,  it  was  ut* 
terly  and  wholly  void  as  to  both  plaintiffs, 
and  that  it  was  the  plain  legal  duty  of  the 
trial  court  to  set  it  aside,  and  that  defend* 
ant  therein  was  therefore  in  no  wise  injured 
by  plaintiffs  taking  a  nonsuit  after  the 
setting  aside  of  the  judgment. 

If  it  were  or  could  be  made  absolutely 
certain  that  the  action  of  the  trial  court 
in  granting  a  new  trial  in  the  case  out  of 
which  the  instant  proceeding  grew  in  no 
wise  hurt  relators,  then  there  would  be  some 
authority  in  the  Randalls  Case,  supra,  for 
respondent's  position.  If  we  could  hold 
out  of  hand  from  something  which  appears 
upon  the  record  that  respondent's  action  in 
setting  aside  the  verdict  was  as  a  matter  of 
law  indisputably  correct,  then  we  could  say 
that  it  was  impossible  for  relators  to  have 
been  prejudiced  by  the  dismissal  of  the 
case.  But  that  is  not  this  case;  we  are 
holding  that  relators  are  entitled  to  their 
appeal)  so  that  the  controverted  matter  of 
whether  they  were  hurt  may  be  fully  exam- 
ined and  determined  by  us.  The  principle 
involved  in  this  holding  is  that  invoked  in 
all  jurisdictions.  14  Cyc.  406,  and  cases 
cited;  6  Ene.  PI.  &  Pr.  842;  9  R.  C.  L.  194. 
And  this  general  rule  is  thus  stated  by  Cyc. 
loc.  cit.  supra:  *'While  a  plaintiff  may  dis- 
miss any  claim  vhere  such  dismissal  will 
not  prejudicially  affect  the  interests  of  de- 
fendant, he  will  not  be  permitted  to  dis- 
miss, to  discontinue,  or  to  take  a  nonsuit, 
when  by  so  doing  he  will  obtain  an  advant* 
age  and  defendant  will  be  prejudiced  or 
oppressed,  or  deprived  of  any  just  defense." 

It  follows  that  the  alternative  writ  of 
mandamus  heretofore  issued  herein  should 
be  made   absolute.     Let  this   be   done. 

All  concur^ 


Annotatioii-^Effeet  of  Appeal  or  ri^t  of  appeal  iq>on  plaintiff's  ri^t  to 

dismiss  action* 


This  note  does  not  include  cases  pass- 
ing upon  the  right  of  the  plaintift  to 
dismiss  or  discontinue  an  action  after 
it  has  been  remanded  to  the  trial  court 
following  a  hearing  upon  appeal,  and  in 
accordance  with  an  order  made  upon 
such  hearing. 

The  right  of  a  plaintiff  to  dismiss  or 
discontinue  a  pending  action,  where  the 
defendant  has  not  asserted  any  claim 
or  right  of  set-off,  counterclaim,  or  other 
affirmative  relief,  depends  upon  the  con- 
dition of  the  action. 

The  mere  fact  that  the  defendant 
might,  by  permitting  a  nonsuit,  be  sub- 
mitted to  the  annoyance  of  another  suit 
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by  the  plaintiff  to  enforce  the  same  cause 
of  action,  in  itself  is  not  sufficient  to  pre- 
clude the  plaintiff  from  dismissing  or  dis^ 
continuing  the  action,  and  he  has  a  right 
so  to  do  if  the  defendant  cannot  show  him- 
self to  be  more  seriously  prejudiced  than 
this  possible  annoyance.  But  a  case  may 
be  in  such  condition  that  the  defendant 
has  become  so  vested  with  a  substan- 
tial and  material  right  in  an  order,  ver- 
dict, decree,  or  judgment  as  to  preclude 
the  plaintiff  from  dismissing  the  action 
and  thereby  defeating  this  right  of  thei 
defendant.  For  example,  where  the  de- 
fendant has  applied  to  the  court  for  an 
order  fixing   the  amount   of  an   under- 
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taking  to  stay  proceedings  pending  an 
appeal  from  an  order  granting  a  new 
trials  it  is  error  for  the  court  upon  the 
application  of  the  plaintiff  and  without 
notice  to  the  defendant,  to  enter  a  judg- 
ment dismissing  the  action  without  prej- 
udice; for  the  right  to  a  judgment  upon 
the  verdict,  or  to  appeal  from  a  denial 
thereof,  is  vested  in  the  defendant  upon 
the  verdict  being  rendered,  and  cannot 
rightfully  be  taken  away  by  a  voluntary 
discontinuance.  Anderson  v.  Horliek's 
Malted  Milk  Co.  (1909)  137  Wig.  569, 
119  N.  W.  342.  And  after  verdict  for 
the  defendant  has  been  set  aside  and  a 
new  trial  granted  on  motion  of  the  plain- 
tiff, the  latter  cannot  dismiss  the  action 
without  prejudice,  since  the  substantial 
rights  of  the  defendant  are  thereby 
affected,  being  the  destruction  of  the 
right  to  protect  the  verdict  rendered  in 
his  favor.  Floody  v.  Great  Northern  R. 
Co.  (1908)  104  Miiui.  517,  116  N.  W. 
107,  932.  And  see  to  the  same  effect. 
State  ex  rel.  J.  Hahn  Bakery  Co.  v. 
Anderson,  ante,  130,  holding  that  where 
the  defendant  has  the  right  to  appeal 
from  an  order  of  the  court  granting  the 
plaintiff  a  new  trial  after  verdict  against 
him,  the  latter  cannot  dismiss  the  action 
or  take  a  nonsuit  and  thereby  defeat  the 
right  of  the  defendant  to  have  reviewed 
the  action  of  the  court  in  setting  aside 
the  verdict  in  his  favor  and  ordering  a 
new  trial.  Where  the  plaintiff,  after 
having  received  large  sums  of  money 
under  a  judgment  annulling  her  mar- 
riage with  defendant,  moved  to  set  the 
judgment  aside  on  the  ground  of  fraud 
and  conspiracy  on  the  part  of  the  de- 
fendant in  inducing  her  to  procure  it, 
and  lack  of  jurisdiction  in  the  court,  and 
the  motion  was  granted  and  defendant 
appealed  therefrom,  the  plaintiff  could 
not  then  discontinue  the  action.  David- 
son V.  Ream  (1916)  162  N.  Y.  Supp.  174, 
The  rule  denying  the  plaintiff  the  right 
to  dismiss  the  action  after  appeal  does 
not  apply  where  the  order  granting  a  new 
trial  is  not  appealable.  For  example,  in 
Stanton  v.  Kinsey  (1892)  44  111.  App. 
229,  the  trial  court  was  sustained  in 
setting  aside  an  order  sustaining  a  spe- 
cial demurrer  and  permitting  the  plain- 
tiff to  take  a  nonsuit  without  notice  to 
the  defendant,  who  subsequently  moved 
the  court  for  leave  to  except  to  that 
ruling.  It  was,  however,  pointed  out 
that  the  only  order  which  was  appeal- 
able was  that  giving  the  plaintiff  a  non- 
L.R.A.1917C. 


suit.  So,  where  the  plaintiff  is  defeated 
in  an  ejectment  action  and  moves  for 
and  is  granted  a  new  trial  in  accord- 
ance  with  the  statute  applicable  to  such 
actions,  he  may  thereafter  have  the 
action  dismissed  without  prejudice  to 
his  right  to  bring  a  subsequent  action. 
Edwards  v.  Edwards  (1859)  22  HL  121. 

Neither  does  the  rule  apply  where  the 
case  has  been  disposed  of  on  the  suffi- 
ciency of  the  pleadings  or  other  question 
of  law  not  involving  the  merits.  Thus, 
where  a  demurrer  is  sustained,  the  jury 
discharged,  a  subsequent  motion  by  the 
plaintiff  for  a  new  trial  overruled,  and 
a  judgment  entered  against  him,  the 
court  may  thereafter  set  the  judgment 
aside  and  allow  the  plaintiff  to  dismiss 
the  action  without  prejudice  except  as  to 
the  matter  of  costs.  Missouri  P.  R.  Co. 
V.  Berry  (1908)  79  Kan.  19,  98  Pac.  204. 
So,  where  a  demurrer  has  been  sustained 
and  a  motion  of  the  plaintiff  for  a  new 
trial  overruled,  the  court  may  permit 
the  plaintiff  to  dismiss  the  action  with- 
out prejudice,  where  the  action  of  the 
court  in  this  regard  does  not  amount  to 
an  abuse  of  discretion.  National  Hotel 
Co.  V.  Crane  Bros.  Mfg.  Co.  (1892)  50 
KaiL  49,  31  Pac.  682. 

As  heretofore  suggested,  ordinarily  the 
plaintiff  has  the  right  to  dismiss  or  dis- 
continue an  action  at  any  time  before 
final  judgment  or  decree,  and  is  not 
precluded  from  exercising  this  right 
merely  on  the  ground  that  the  effect 
may  be  to  subject  the  defendant  to  the 
annoyance  of  another  action  to  enforce 
the  same  cause  of  action.  Thus,  after 
a  verdict  for  the  plaintiff  has  been  set 
aside  and  a  new  trial  granted,  he  may 
dismiss  and  discontinue  the  action  with- 
out prejudice.  Phelps  v.  Winona  &  St. 
P.  R.  Co.  (1887)  37  Minn.  485,  5  Am. 
St.  Rep.  867,  36  N,  W.  273. 

Where  the  parties  submitted  the  case 
to  the  trial  court  on  an  agreed  state- 
ment of  facts,  and  a  judgment  was 
rendered  for  defendant  and  the  plaintiff 
appealed,  on  such  appeal  the  court,  on 
motion  of  the  plaintiff,  may  discharge 
the  statement  of  facts  and  nonsuit  him. 
Lowell  V.  Merrimack  Mfg.  Co.  (1858)  11 
Gray  (Mass.)  382. 

And  see  Randalls  v.  Wilson  (1856)  24 
Mo.  76,  sustaining  the  right  of  the  trial 
court  to  recall  a  judgment  in  favor  of 
defendant  and  permit  the  plaintiff  to 
dismiss  the  suit  where  he  is  an  infant. 

A.  G.  S. 
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JOSEPH  H.  DAVISON 

V. 

CHICAGO    &    NORTHWESTERN    RAIL- 
WAY COMPANY,  Appt. 


STEVEN  E.  DEXTER 

V. 

SAME,  Appt. 


RAY  H.  Mccormick 

V. 

SAME,  Appt 
'(—  Neb.  — ,  160  N.  W.  877.) 

Judgment  ^  constitutionality  of  statute. 

1.  A  statute  may  be  upheld  as  acainst 
an  attack  made  by  one  party  claiming  it 
to  be  invalid  upon  one  ground,  and  still  it 
may  be  declared  unconstitutional  in  a  later 
attack  by  another  litigant  for  reasons  not 
called  to  the  attention  of  the  court,  or  not 
shown  to  exist  in  the  first  case. 

For  other  cases,  see  Judgment,  III,  dp  1,  in 
Dig.  1-52  N,  8, 

Carrier  ^  regulation  of  speed. 

2.  A  statute  or  order  regulating  the  rate 
of  speed  of  the  carriage  of  live  stock  is  a 
proper  exercise  of  the  police  power  of  the 
state,  but  such  a  statute  or  order  must  be 
reasonable,  and  practical  in  its  operation, 
and  it  mast  not  impose  an  undue  burden 
upon  the  carrier,  nor  take  away  any  of  its 
constitutional  rights. 

For  other  oases,  see  Carriers,  III.  f,  tn  Dig. 
1-^2  N.  8. 

Same  —  reasonableness. 

3.  Where  the  undisputed  evidence  shows 
that  for  the  greater  portion  of  the  year  de- 
fendant, which  operates  a  single-track  rail- 
road in  Nebraska  and  other  states,  with 
several  branch  lines  in  this  state,  cannot 
comply  with  the  Speed  Law,  §§  6018,  6019, 
Rev.  Stat.  3913,  as  to  west-bound  shipments 
of  live  stock,  without  sending  out  special 
trains  on  branch  lines  to  transport  from  one 
to  four  or  five  cars,  and  at  a  cost  of  double 
the  rates  allowed  to  be  charged;  and  it  is 
further  shown  that,  on  account  of  the  ordi- 
nary incidents  and  vicissitudes  of  operation 
of  a  long  single-track  railroad,  such  as  mak- 
ing up  and  inspection  of  trains  at  division 
points,  waiting  to  meet  mail,  passenger,  and 
other  trains,  waiting  for  stock  from  branch 
lines  and  those  delays  occurring  by  reason 
of  storms,  washouts,  wrecks,  and  other  un- 
foreseen and  unavoidable  casualties,  it  is 
often  impracticable  to  come  within  the  statu- 
tory limit  with  eastbound  traffic,  and  the 
statute  permits  of  no  defense  by  reason  of 
any  of  such  conditions,  such  a  statute  is 

Headnotes  by  Lbtton,  J. 

Note. —  As  to  constitutionality  of  stat- 
ute fixing  minimum  rate  of  speed  at  which 
carrier  may  transport  special  kinds  of 
freight,  see  annotation  following  this  case, 
post,  142. 
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an  unreasonable  exercise  of  the  police  power 
of  the  state,  and  violates  the  constitutional 
rights  of  the  defendant. 
For  other  cases,  see  Constitutional  Law,  ll. 
b,  4$  a;  l^'  c>  h  Of  in  Dig.  1-52  If.  8. 

(December  9,  1916.) 

A  PPEAL  by  defendant  from  judgments  of 
J\  the  District  Court  for  Brown,  Holt, 
and  Dawes  Counties  in  favor  of  plaintiffs 
in  actions  brought  to  recover  liquidated 
damages  for  failure  of  defendant  to  comply 
with  the  terms  of  the  "Speed  Law,"  in  the 
transportation  of  live  stock.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lyle  Hubbard,  l¥ymer  Dress- 
ier, and  A.  A.  McLaughlin,  for  appellant: 

Exceptions  to  the  hard  and  fast  language 
of  the  statute  will  be  made  by  the  court  if 
necessary  to  prevent,  absurd,  impossible,  or 
unjust  results. 

United  States  v.  Kirby,  7  Wall.  482,  19  L. 
ed.  278;  Tsoi  Sim  v.  United  States,  54  C.  C. 
A.  154,  116  Fed.  920;  Church  of  the  Holy 
Trinity  v.  United  States,  143  U.  S.  457, 
36  L.  ed.  226,  12  Sup.  Ct.  Rep.  511;  Cram 
V.  Chicago,  B.  &  Q.  R.  Co.  84  Neb.  607,  26 
L.R.A.(N.S.)  1022,  122  N.  W.  31;  Sullivan 
Sav.  Inst.  V.  Sharp,  2  Neb.  (Unof.)  300,  96 
N.  W.  622. 

The  practical  impossibility  of  compliance 
with  the  statute,  and  extraordinary  expense 
to  which  the  carrier  would  be  subjected  as 
compared  with  revenues  permitted  to  be 
collected,  and  the  preference  that  must  be 
given  to  transportation  of  live  stock,  make 
the  requirements  of  the  statutes  and  pro- 
visions thereof  unreasonable  and  invalid. 

South  Covington  &  C.  Street  R.  Co.  t. 
Covington,  235  U.  S.  637-549,  59  L.  ed. 
350-365,  L.R.A.1916F,  792,  P.U.R.1915A, 
231,  35  Sup.  Ct.  Rep.  158;  Houston  &  T.  C. 
R.  Co.  V.  Mayes,  201  U.  S.  321-329,  50  L. 
ed.  772-775,  26  Sup.  Ct.  Rep.  491;  Downey 
y.  Northern  P.  R.  Co.  19  N.  D.  621,  26 
L.R.A.(N.S.)  1017,  126  N.  W.  476;  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Vosburg,  238  U. 
S.  66-60,  69  L.  ed.  1199-1200,  L.R.A.1915E, 
963,  36  Sup.  Ct.  Rep.  676;  Lochner  y.  New 
York,  198  U.  S.  46-64,  49  K  ed.  987-944, 
25  Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133; 
Brimmer  v.  Rebman,  138  U.  S.  78,  34  L.  ed. 
862,  3  Inters.  Com.  Rep.  485,  11  SupT  Ct. 
Rep.  213;  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois, 
200  U.  S.  561-600,  50  L.  ed.  596-612,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175;  Lusk 
V.  Dora,  224  Fed.  660;  Smyth  v.  Ames,  169 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Wis- 
consin, 238  U.  S.  491-501,  59  L.  ed.  1423- 
1430,  L.R.A.1916A,  1133,  P.U.R.1916D,  706, 
36  Sup.  Ct.  Rep.  869. 

The  statute  may  be  a  valid  exercise  of 


136 


NEBRASKA  SUPREME  COURT. 


the  police  power  of  a  state  when  applied 
t<y  certain  facts  or  a  certain  situation,  and 
invalid  as  applied  to  another  state  of  facts 
or  situation. 

Gladson  v.  Minnesota,  166  U.  S.  427,  41 
L.  ed.  1064,  17  Sup.  Ct.  Rep.  627;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Illinois,  177 
U.  S.  514,  44  L.  ed.  868,  20  Sup.  Ct.  Rep. 
722;  Chicago,  B.  &  Q.  R.  Co.  v.  Railroad 
Commission,  237  U.  S.  220,  59  L.  ed.  926, 
P.U.R.1915C,  309,  35  Sup.  Ct.  Rep.  560; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wynne,  224 
U.  S.  354,  66  L.  ed.  799,  42  L.R.A.(N.S.) 
102,  32  Sup.  Ct.  Rep.  493;  Kansas  City 
Southern  R.  Co.  v.  Anderson,  233  U.  S.  325, 
68  L.  ed.  983,  34  Sup.  Ct.  Rep.  599;  Lusk 
V.  Dora,  224  Fed.  650;  Hendrick  v.  Mary- 
land, 235  U.  S.  610-623,  59  L.  ed.  385-391, 
35  Sup.  Ct.  Rep.  140. 

The  statute  is  unconstitutional  and  void 
as  being  a  regulation  and  interference  with 
interstate  commerce. 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois, 
177  U.  S.  514,  44  L.  ed.  868,  20  Sup.  Ct. 
Rep.  722;  Lusk  v.  Dora,  224  Fed.  660; 
Minnesota  v.  Barbour,  136  U.  S.  314,  34  L. 
ed.  455,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct.  Rep.  862;  Brimmer  v.  Rebman,  138 
,U.  S.  78,  34  L.  ed.  862,  3  Inters.  Com.  Rep. 
485,  11  Sup.  Ct.  Rep.  213;  Henderson  v. 
New  York  (Henderson  v.  Wickham)  92  U. 
S.  259-268,  23  L.  ed.  643-547;  Houston  & 
T.  C.  R.  Co.  V.  Mayes,  201  U.  S.  321-329, 
60  L.  ed.  772-775,  26  Sup.  Ct.  Rep.  491; 
St.  Louis  Southwestern  R.  Co.  v.  Arkansas, 
217  U.  S.  136-149,  54  L.  ed.  698,  704,  29 
L.R.A.(N.S.)  802,  30  Sup.  Ct.  Rep.  476; 
Central  of  Georgia  R.  Co.  v.  Murphey,  196 
U.  S.  194-204,  49  L.  ed.  444,  448,  25  Sup. 
Ct.  Rep.  218,  2  Ann.  Cas.  514;  Chicago,  B. 
&  Q.  R.  Co.  V.  Wisconsin,  237  U.  S.  225, 
59  L.  ed.  929,  P.U.R.1915C,  809,  35  Sup. 
Ct.  Rep.  560;  Houston  E.  &  W.  T.  R.  Co. 
V.  United  States,  234  U.  S.  342,  58  L.  ed. 
1341,  34  Sup.  Ct.  Rep.  833;  Charleston  & 
W.  C.  R.  Co.  V.  Varnville  Furniture  Co.  237 
U.  S.  597,  59  L.  ed.  1137,  35  Sup.  Ct.  Rep. 
715,  Ann.  Cas.  1916D,  333;  Great  Northern 
R.  Co.  V.  Minnesota,  238  U.  S.  340,  59  L. 
ed.  1337,  P.U.R.1915D,  701,  35  Sup.  Ct. 
Rep.  763;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Wisconsin,  238  U.  S.  491,  59  L.  ed.  1423, 
L.R.A.1916A,  1133,  P.U.R.1915D,  706,  35 
Sup.  Ct.  Rep.  869;  Hendrick  v.  Maryland, 
235  U.  S.  610-622,  69  L.  ed.  385-390,  35 
Sup.  Ct.  Rep.  140. 

The  statute  takes  defendant's  property 
without  just  compensation  and  without  due 
process  of  law,  and  denies  to  defendant  the 
equal  protection  of  the  law. 

8  Cyc.  78,  note  33;  South  Covington  & 
C.  Street  R.  Co.  v.  Covington,  235  U.  S. 
537-549,  59  L.  ed.  350-355,  L.R.A.1915F, 
792,  P.U.R.1915A,  231,  36  Sup.  Ct.  Rep. 
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158;  Houston  '&  T.  C.  R.  Co.  y.  Maoris,  201 
U.  S.  321-331,  50  L.  ed.  772-776,  26  Sup. 
Ct.  Rep.  491;  Atlantic  Coast  Line  R.  Co.  v. 
Georgia,  234  U.  S.  280-289,  58  L.  ed.  1312- 
1317,  34  Sup.  Ct.  Rep.  829;  Central  of 
Georgia  R.  Co.  v.  Murphey,  196  U.  S.  194- 
204,  49  L.  ed.  444-448,  25  Sup.  Ct.  Rep. 
218,  2  Ann.  Cas.  514;  Great  Northern  R. 
Co.  V.  Minnesota,  238  U.  S.  340,  59  L.  ed. 
1337,  P.U.R.1915D,  701,  35  Sup.  Ct.  Rep. 
763;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Wis- 
consin, 238  U.  S.  491,  59  L.  ed.  1423,  L.R.A. 
1916A,  1133,  P.U.R.1915D,  706,  35  Sup.  Ct. 
Rep.  869;  Charleston  &  W.  C.  R.  Co.  v. 
Varnville  Furniture  Co.  2^7  U.  S.  597,  59 
L.  ed.  1137,  35  Sup.  Ct.  Rep.  715,  Ann. 
Cas.  1916D,  333 ;  Smyth  v.  Ames,  169  U.  8. 
466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Vosburg, 
238  U.  S.  66-60,  59  L.  ed.  1199-1200,  L.R.A. 
1915E,  953,  35  Sup.  Ct.  Rep.  675. 

The  statute  is  unconstitutional  and  void 
in  that  it  provides  for  a  penalty  to  be  re> 
covered  by  the  shipper  for  his  own  benefit, 
instead  of  appropriating  same  to  tlie  ex- 
clusive use  and  support  of  the  common 
schools  in  Nebraska. 

Smith  V.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
99  Neb.  719,  157  N.  W.  622. 

Messrs.  A.  W.  Scattergood,  M.  F.  Har- 
rington, Hufh  J.  Boyle,  W.  K.  Hodg- 
kin,  and  Earl  McDowell  for  appellees. 

Iietton»  J.,  delivered  the  opinion  of  the 
court : 

These  actions  are  brought  to  recover 
liquidated  damages  from  a  common  carrier 
for  failure  to  comply  with  the  terms  of  the 
"Speed  Law."  Rev.  Stat.  1913,  §§  6018, 
6019.  In  the  Davison  Case,  which  is  to  re- 
coyer  for  delay  in  shipment  of  stock  east 
bound  from  Ainsworth  to  South  Omaha,  a 
jury  was  waived,  the  cause  tried  to  the 
court,  findings  made,  and  a  judgment  ren- 
dered for  the  plaintiff  for  $936.  The  ship- 
ment in  the  McCormick  Case  "was  of  one 
car  of  cattle  west  bound  from  South  Omaha 
to  Andrews,  a  distance  of  469  miles.  A 
verdict  of  $170  was  directed.  In  the  Dex- 
ter Case  delay  was  complained  of  in  trans- 
porting three  cars  of  cattle  west  bound 
from  South  Omaha  to  O'Neill.  A  verdict 
was  directed  for  $545.  Defendant  appeals 
in  each  case.  The  three  causes  were  sub- 
mitted together  in  this  court,  and  are 
illustrative  of  different  conditions. 

The  petition  in  the  Davison  Case  contains 
fifteen  separate  causes  of  action,  which  are 
substantially  alike.  In  substance  the  first 
clause  of  action  alleged  is  that  on  the  9th 
day  of  January,  1912,  plaintiff  delivered  to 
defendant,  for  shipment  from  Ainswortli  to 
South  Omaha,  a  carload  of  h<^s;  that  the 
defendant  unlawfully  and  negligently  used 
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twenty-four  hours  in  transporting  the  hogs 
to  South  Omaha,  when  no  more  than  fifteen 
hours  should  have  been  taken,  and  thereby  it 
became  indebted  to  plaintiff  at  the  rate  of 
$10  per  hour  for  nine  hours.  The  remaining 
causes  of  action  cover  like  shipments  upon 
different  dates. 

The  answer  alleges  that  the  shipments 
were  forwarded  with  due  and  proper  dis* 
patch.  It  also  pleads  that  each  shipment 
was  necessarily  delayed  for  the  purpose  of 
taking  coal  and  water  from  the  locomotive, 
for  meeting  west-bound  trains,  and  permit- 
ting passenger  trains  going  in  the  same  di- 
rection to  pass;  for  setting  out  and  picking 
up  empty  cars  and  dead  freight  for  stations 
through  which  the  trains  passed;  for  the 
purpose  of  inspecting,  making  up,  and  re- 
arranging trains  at  division  and  junction 
points,  and  for  other  purposes  necessarily 
incident  to  the  operation  of  trains;  that  a 
portion  of  the  delay  was  occasioned  by  hot 
boxes  and  by  extremely  cold  weather  and 
storms;  and  that  all  were  necessary  in  the 
operation  of  its  railroad  and  for  the  service 
of  the  communities  dependent  upon  it  for 
railroad  transport  ion. 

It  is  further  pleaded  that  defendant  is  a 
single-track  railroad,  part  of  a  system  ex- 
tending into  and  through  eight  other  states ; 
that  it  was  engaged  in  transporting  both  in- 
terstate and  intrastate  traffic  from  Ains- 
worth  to  South  Omaha,  carrying  United 
States  mail  and  passenger  trains  in  both  di- 
rections, and  carrying  live  stock  as  inter- 
state commerce  from  points  in  South  Dakota 
and  Wyoming  to  South  Omaha  and  Sioux 
City  and  Chica^;  that  it  is  and  was  impos- 
sible to  so  operate  its  railroad  as  to  move 
the  stock  shipments  at  the  statutory  speed 
without  unreasonable  interference  and  delay 
to  west-bound  interstate  commerce  and 
United  States  mail,  and  without  giving  pref- 
erence to  intrastate  shipments  of  live  stock 
east  bound;  that  the  live  stock  offered  in 
this  state  for  transportation  to  South 
Omaha  is  insufficient  in  quantity  to  enable  it 
to  run  special  trains  therefor  without  great 
loss;  that  shipments  of  live  stock  from 
South  Omaha  to  points  on  the  various 
branches  of  defendant's  lines  in  the  state  of 
Nebraska  average  less  than  five  carloads  per 
day,  and  on  many  days  no  carloads  are  of- 
fered for  shipment;  that  the  greater  portion 
of  the  year  only  one  or  two  carloads  are  of- 
fered in  any  one  day  for  such  shipments, 
except  during  the  months  of  September, 
October,  and  November,  when  there  is  a  gen- 
eral movement  of  stock  cattle  from  South 
Omaha  to  the  feeding  yards  along  the  line; 
that  after  a  train  with  such  carloads  of 
stock  reaches  Fremont,  it  is  often  necessary 
to  divide  it  and  send  part  of  the  live  stock 
in  small  shipments  over  its  branches,  and 
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that  in  order  to  comply  with  the  statutes, 
it  will  be  necessary  to  run  high-speed 
special  trains  to  move  small  quantities  of 
live  stock,  and  thus  give  such  trains  a  pref- 
erence over  freight  from  other  states,  thus 
interfering  with  interstate  commerce.  It 
also  alleges  that  numerous  cities,  towns,  and 
villages  through  which  the  train  passes  have 
enacted  speed  ordinances,  limiting  the  speed 
of  trains,  with  which  it  is  compelled  to  com- 
ply, and  that,  in  order  to  comply  with  the 
statute,  it  will  be  required  to  move  trains 
between  stations  at  a  dangerous  rate  of 
speed;  that  to  transport  live  stock  at  the 
rate  of  speed  required  will  involve  an  ex- 
pense greatly  in  excess  of  the  rate  defendant 
is  permitted  to  charge,  and  in  excess  of  the 
amount  the  shipper  can  afford  to  pay,  and 
that  the  traffic  will  bear;  that  the  enforce- 
ment of  the  statute  would  deprive  it  of  its 
property  without  due  process  of  law  and 
without  just  compensation,  and  would  deny 
to  defendant  the  equal  protection  of  the 
laws,  in  violation  of  the  14th  Amendment  to 
the  C<Mistitution  of  the  United  States  and  of 
the  Constitution  of  the  state  of  Nebraska. 
The  reply  was  practically  a  general  denial. 

The  findings  of  the  court  in  the  Davison 
Case,  on  the  first  cause  of  action  sum- 
marized, are  that  the  time  neoessarily  con- 
sumed in  setting  out,  loading,  and  pidcing 
up  live  stock  was  fifteen  minutes;  in  wait- 
ing for  and  meeting  trains  carrying  United 
States  mails,  one  hour  and  thirty-six  min- 
utes; in  waiting  for  and  meeting  trains  car- 
rying interstate  commerce,  forty-three  min- 
utes; in  taking  ooal  and  water  one  hour 
and  fifty-nine  minutes;  in  inspecting  trains 
at  division  points  for  defects  in  safety  ap- 
pHances,  one  hour;  in  breaking  up  trains 
at  division  points,  making  up  trains  to  go 
forward  afterward,  and  waiting  for  stock 
from  branch  lines  and  from  trains  following, 
forty  minutes.  The  court  refused  to  deduct 
any  of  the  time  of  these  delays,  and  found 
there  was  due,  on  the  first  cause  of  action, 
at  the  statutory  rate,  $60,  with  7  per  cent 
interest  to  date.  Equally  detailed  findings 
wefe  made  for  each  of  the  other  causes  of 
action.  The  court  further  found  that  de- 
fendant's railroad  in  the  state  of  Nebraska 
is,  and  was  at  the  time  complained  of,  a 
single-track  railroad;  that  d^endant  is  en- 
gaged in  both  interstate  and  intrastate  com- 
merce; tiiat  its  Bvstem  of  railroads  extends 
to  and  through  the  states  of  Illinois,  Wis- 
conshi,  Michigan,  Minnesota,  Iowa,  North 
and  South  Dakota,  Nebraska,  and  Wyoming; 
that  the  defendant  now  operates  a  sufficient 
number  of  west-bound  trains  on  its  railroad, 
including  its  main  line  and  its  branches  in 
the  state  of  Nebraska,  and  at  a  suffieieat 
rate  of  speed,  to  adequately  serve  all  com- 
munities on  its  said  lines  in  Nebraska  in  the 
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transporting  of  all  kinds  of  inanimate 
freight;  that  in  order  to  transport  live 
stock  in  a  westerly  direction  from  South 
Omaha  to  stations  on  the  defendant's  main 
line  and  branches  in  the  state  of  Nebraska 
at  the  average  rate  of  speed  required  by 
§§  10606,  10607,  Anno.  Stat.  1911,  special 
trains  must  be  operated  in  addition  to 
trains  required  for  transporting  other  kinds 
of  freight  in  each  instance  when  live  stock 
is  tendered  for  transportation;  that  except 
during  a  small  portion  of  the  year  the  de- 
fendant could  transport  all  live  stock  offered 
to  it  for  transportation  from  South  Omaha 
to  stations  on  its  line,  in  its  trains  regularly 
operated  for  the  transporting  of  inanimate 
freight,  if  permitted  to  transport  live  stock 
at  the  rate  of  speed  at  which  such  regular 
trains  can  be  operated;  that  defendant  is 
offered  about  1,600  or  1,700  carloads  of  live 
stock  yearly  at  South  Omaha  for  transporta- 
tion to  the  various  stations  on  its  lines  in 
Nebraska,  and  except  during  the  months  of 
August,  September,  and  October,  when  feed- 
ers are  being  moved  from  South  Omaha  to 
the  feeding  yards  on  defendant's  lines,  it 
rarely  happens  that  more  than  three  or  four 
cars  are  offered  to  it  for  transportation  on 
any  one  day;  that  South  Omaha  is  the  prin- 
cipal market  for  live  stock  shipped  from 
stations  on  defendant's  line  of  railroad  in 
the  state  of  Nebraska,  and  that  substantial- 
ly all  the  live  stock  offered  to  defendant  for 
transportation  in  the  state  of  Nebraska  is 
destined  either  to  South  Omaha,  or  same  is 
shipped  from  South  Omaha  to  stations  along 
the  defendant's  line;  that  in  cases  where 
more  than  one  car  of  live  stock  is  offered 
for  transportation  from  South  Omaha  over 
defendant's  line  of  railroad,  the  destination 
of  such  live  stock  may  be  such  as  to  require 
a  special  train  for  each  carload  before  same 
reaches  destination  on  account  of  destination 
of  the  various  cars  being  on  the  various 
branch  lines  of  defendant,  operated  in  the 
state  of  Nebraska.  The  court  found  that,  in 
order  to  comply  with  the  statute,  special 
trains  for  live  stock  will  be  required  to  be  op- 
erated at  times  in  excess  of  those  otherwise 
required,  without  decreasing  the  number  of 
trains  necessary  for  transporting  other  kinds 
of  freight,  including  freight  moving  as  inter- 
state commerce.  The  court  refused  to  make 
the  following  findings  requested  by  defend- 
ant: That  a  compliance  with  the  speed  statr 
ute  would  require  the  abandonment  of  safe- 
ty precautions  in  the  operation  of  its  trains, 
and  would  tend  to  promote  unsafe  methods 
of  operation,  danger  to  the  general  public, 
and  the  violation  of  the  speed  'ordinances, 
and  would  cause  loss  and  damage  to  freight, 
passengers,  and  employees;  to  find  that  the 
time  necessarily  consumed  in  waiting  for 
and  meeting  passenger  trains  carrying  Unit- 
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ed  States  mail,  in  meeting  trains  carrying 
interstate  commerce,  in  taking  coal  and  win- 
ter, in  inspecting  train  at  division  points 
for  defects  in  safety  appliances,  and  in 
breaking  up  trains,  and  making  them  up, 
and  in  waiting  for  stock  from  branch  line, 
or  in  a  train  following  at  such  points,  should 
be  excluded;  to  find  that  the  cost  of  trans- 
porting live  stock  in  compliance  with  the 
statute  would  be  grossly  in  excess  of  the 
revenue  derived  therefrom  imder  present 
tariffs,  and  in  excess  of  the  amount  that 
shippers  can  afford  to  pay,  and  that  its  col- 
lection of  a  compensatory  rate  would  de- 
stroy traffic  in  live  stock  to  and  from  South 
Omaha;  and  to  find  that  the  statute  is  un- 
constitutional as  an  unreasonable  exercise 
of  the  police  power,  or  for  any  other  reason. 
The  affirmative  findings  of  fact  made  by 
the  trial  court  are  supported  by  the  evidence, 
and  their  correctness  is  not  disputed  by 
either  party.  The  train  sheets,  covering  the 
cars  of  stock  offered  for  shipment  and  actu- 
ally shipped  westward  from  South  Omaha 
during  the  year  1910,  are  in  evidence  in  the 
Davison  Case,  and  from  these,  together  with 
the  testimony  of  the  train  despatcher  it  is 
shown  that  1,616  cars  were  shipped  west, 
mostly  to  Nebraska  points;  that  there  were 
four  days  in  January  when  only  one  car  of 
live  stock  was  offered  for  shipment  west; 
two  days  when  two  cars  were  offered;  two 
days  when  three  cars;  two  days  when  four; 
two  when  five;  two  days  when  seven;  one 
day  when  eight;  and  one  day  when  nine 
were  shipped,  being  sixty-three  cars  in  Janu- 
ary. In  February  there  w^as  an  average  of  a 
little  over  two  cars  a  day  for  fifteen  days; 
in  March  about  five  cars  a  day  for  twenty- 
three  days  were  offered.  In  September, 
October,  November,  and  December  the  num- 
ber of  shipments  was  largely  increased,  but 
even  then  on  only  nine  days  in  the  year  did 
the  number  of  cars  offered  exceed  twenty. 
Even  where  the  number  of  cars  was  sufficient 
to  make  up  a  complete  train,  in  most  in- 
stances it  could  only  run  a  short  distance 
before  being  broken  up,  and  the  cars  dis- 
tributed to  the  Lincoln  branch,  the  Superior 
branch,  Hastings  branch,  Albion  branch,  or 
other  branch  lines.  In  the  Dexter  Case  it  is 
shown  that  in  1913,  1,591  cars  of  stock  were 
shipped  westward  to  Nebraska  points,  and 
that  for  the  years  1911  and  1912  the  traffic 
was  about  the  same.  For  about  eight  or 
nine  months  of  the  year  cars  of  stock  which 
are  offered  for  shipment  at  South  Omaha  to 
points  in  Nebraska  are  so  inconsiderable  in 
number  that  they  cannot  be  moved  within 
the  time  limited,  except  in  special  trains 
and  at  an  excessive  expense.  Such  cars  on 
branch  lines  are  placed  in  regular  local 
freight  trains,  which  run  according  to  a 
time-table  and  are  scheduled  so  as  to  allow 
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time  for  the  delivery  of  local  freight  and 
merchandise  at  each  station.  This  of  itself 
makes  the  time  consumed  exceed  the  statu- 
tory limit. 

It  is  also  established  that  on  account  of 
unforeseen  accidents  and  delays  that  some- 
times happen  to  the  train  in  which  stock  is 
shipped,  or  to  other  trains  which  it  is  sched- 
trled  to  meet,  by  reason  of  unavoidable  de- 
lays  incident  to  the  business,  such  as  wrecks, 
washouts,  storms,  cold  weather,  hot  boxes, 
and  the  like,  it  is  often  impossible  to  move 
shipments  of  live  stock,  eastbound,  within 
the  limit.  The  time  consumed  on  a  single- 
track  railroad  in  waiting  at  stations  in  or- 
der to  meet  mail  and  other  trains,  in  taking 
coal  audi  water,  and  time  consumed  at  di- 
vision and  junction  points,  in  inspection  for 
defects  in  car  appliances,  and  in  breaking  up 
the*  train  and  incorporating  other  cars 
brought  from  branch  lines,  is  necessarily  in- 
cident to  the  operation  of  the  railroad.  A 
number  of  these  elements  increases  the  de- 
lay with  an  increase  in  traffic  on  the  road. 
It  is  also  evident  that  as  the  distance  to 
South  Omaha  becomes  less  the  difficulties  in 
transportation  become  greater  on  aecoxmt 
of  the  congestion  of  traffic  brought  to  the 
main  line  from  branches.  The  testimony  of 
the  general  superintendents  in  N^raska  of 
the  defendant  and  of  the  Chicago,  Burling- 
ton, &  Quincy  Railroad  Company,  and  Union 
Pacific  Railroad  Company,  and  of  others 
concerned  with  the  operation  of  trains,  is 
substantially  to  the  effect  that,  while  it 
would  be  possible  to  comply  with  the  stat- 
ute, in  many  instances  special  trains  would 
be  required  for  a  few  cars,  undue  preference 
would  require  to  be  given  to  such  traffic 
over  other  trains,  the  expense  of  operation 
would  be  so  greatly  increased  that,  in  order 
to  cover  the  cost,  tariff  rates  would  require 
to  be  made  double  what  they  now  are,  and 
the  rates  be  made  prohibitive,  and  other 
trains  and  interstate  business  would  be  in- 
terfered with  and  delayed. 

Defendant  insists  that  if  time  necessarily 
occupied  in  taking  coal  and  water,  in  tak- 
ing sidetracks  to  allow  meeting  and  passing 
trains,  in  delays  at  division  stations  for 
inspection  and  rearranging  cars,  and  those 
caused  by  severe  storms,  washouts,  excessive 
cold  weather,  unforeseen  and  unavoidable 
accidents,  and  the  like,  could  be  added  to 
the  exceptions  in  the  statute,  its  terms 
might  be  complied  with.  It  insists  that  the 
time  consumed  in  such  necessary  operations 
must,  of  reason,  be  exempted  out  of  the  pro- 
visions of  the  statute,  citing  United  States 
V.  Kirby,  7  Wall.  482,  19  L.  ed.  278,  which 
is  to  the  effect  that,  although  a  statute  pro- 
viding a  penalty  for  interference  with  the 
transmission  of  mails  did  not  contain  an 
exception,  vet  an  officer  might  lawfully  ar- 
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rest  a  mail  carrier  upon  a  warrant  charging 
him  with  the  crime  of  murder,  even  though 
it  operated  to  cause  delay.  Other  cases  are 
cited  in  this  contention  which  are  mentioned 
in  the  opinion  in  Cram  v.  Chicago,  B.  &  Q.  R. 
Co.  84  Neb.  607,  26  L.R.A.(N.S.)  1022,  122 
N.  W.  31,  a  case  involving  the  validity  of 
the  same  statute.  The  trouble  is  that  to 
write  so  many  exceptions  into  the  statute 
would  be  judicial  legislation.  We  held  in 
the  Cram  Case  that  the  common*law  exemp- 
tion of  common  carriers  from  liability  for 
loss  occasioned  by  the  act  of  God  or  the  pub- 
lic enemy  may  be  presumed  to  have  been  in 
the  legislative  mind,  and  therefore  the  court 
may  properly  allow  them  to  be  made,  though 
not  expressed  in  the  text,  but  this  is  as  far 
as  we  find  warrant  to  go. 

Plaintiff  insists  that  the  constitutionality 
of  the  law  was  fully  considered  and  definite- 
ly upheld  in  that  case,  and  that  the  question 
cannot  be  relitigated.  But  the  main  ques- 
tion in  this  case  was  not  then  presented  or 
in  issue.  But  little  testimony  was  offered, 
and  no  concrete  facts  were  presented  to  dem- 
onstrate that  a  speed  of  14  or  18  miles  an 
hqur  was  unreasonable  or  impracticable. 
That  ease  was  determined,  as  to  the  prac- 
ticability of  operation  of  trains  within  the 
prescribed  limit,  on  an  a  priori  basis.  In 
the  opinion  it  is  said:  "The  statute  does 
not  deny  the  carrier  the  right  to  defend  an 
action  brought  thereon,  nor  state  what,  if 
any,  defenses  may  or  may  not  be  available 
in  such  a  case.  Defendant  will  not  be  in 
position  to  complain  in  this  particular  until, 
in  a  concrete  case,  wherein  it  has  presented 
and  maintained,  or  offered  to  maintain,  a 
legitimate  defense,  the  courts  have  deter- 
mined that  the  statute  denies  the  carrier 
that  right." 

We  are  now  presented  with  concrete  cases 
in  which  detfense  was  attempted  by  showing 
that  a  large  portion  of  the  time  occupied  by 
delay  in  transit  was  absolutely  necessary  in 
the  proper  and  lawful  operation  of  the  rail- 
road. The  district  court,  however,  deter- 
mined that  the  statute  denied  the  carrier  the 
right  to  make  such  defense,  or  rather  re- 
fused to  hold  that  the  statute  permitted  ' 
such  a  defense  to  be  made,  and  hence  a  new 
question  is  presented  here  not  determined 
in  the  former  case.  A  statute  may  be  up- 
held as  against  an  attack  made  by  one  par- 
ty claiming  it  to  be  invalid  upon  one  ground, 
and  still  it  may  be  declared  unconstitution- 
al in  a  later  attack  by  another  litigant  for 
reasons  not  called  to  the  attention  of  the 
court,  or  not  shown  to  exist,  on  the  first  at- 
tack. The  facts  here  in  evidence  were  not 
adduced  in  the  Cram  Case.  It  may  be  that 
on  account  of  the  difference  in  the  character 
and  equipment  of  the  two  railroads,  the 
w^ght  of  metal  in  the  rails,  or  amount  of 
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ballast  on  the  track,  the  nature  of  the  lo- 
calities through  which  their  lines  run,  the 
different  facilities  for  operation,  etc.,  such  a 
defense  could  not  have  been  made  by  the 
defendant  in  that  case.  At  all  events  no 
such  showing  was  made.  There  was  evi- 
dence in  the  Cram  Case,  showing,  as  a  gener- 
al proposition,  that  in  the  management  of 
traffic  the  defendant  was  compelled  to  side- 
track trains  containing  live  stock  and  wait 
for  passing  trains,  but  there  was  no  specific 
evidence  applying  to  the  particular  ship- 
ments in  controversy,  nor  as  to  other  mat- 
ters for  which  it  is  now  asserted  deductions 
of  time  should  be  allowed,  nor  as  to  the 
need  of  special  trains  if  the  statute  was  to 
be  complied  with.  The  questions  at  issue 
here  were  not  presented,  and  it  was  held 
that  it  was  unnecessary  to  oonaider  whether 
facts  not  in  evidence  might  constitute  a  de- 
fense. 

A  difficult  question  in  the  case  is  whether, 
if  i^e  defendant  complies  with  the  statute 
strictly,  incurring  very  large  expense  for 
special  trains,  and  making  the  cost  of  intra- 
state transportation  of  live  stock  westward, 
if  carried  on  at  the  present  rates,  unre- 
munerative,  a  sufficient  remedy  is  furnished 
by  the  fact  that  it  may  apply  to  the  state 
railway  commission  for  an  increase  of  rates, 
or  whether  it  is  the  duty  of  the  courtr  con- 
sidering the  impracticability  of  operation  of 
such  trains  in  many  cases,  the  lack  of  quali- 
fications or  excuses  in  the  statute  for  un- 
avoidable delays,  and  the  additional  expense 
which  the  operation  of  such  trains  at  the 
statutory  rate  of  speed  must  entail,  to  de- 
clare that  such  a  statute  is  an  unreasonable 
exercise  of  the  police  power,  and  therefore 
void.  The  extra  expense  of  carrying  on  the 
west-bound  traffic  within  the  time  limit  Is 
not  necessarily  the  determining  factor. 

The  case  does  not  involve  a  consideration 
of  the  whole  scheme  of  rates  for  the  carrying 
of  freight,  but  merely  whether  an  order  by 
the  legislature  to  perform  certain  acts  with- 
in a  limited  time  is  valid,  and  the  question 
whether  the  operations  of  the  railroad  as  a 
whole  may  be  carried  on  profitably  is  not  an 
issue  in  the  case.  "The  distinction  between 
an  order  relating  to  sueh  a  subject  and  an 
order  fixing  rates  coming  within  either  of 
the  hypotheses  which  we  have  stated  is  ap- 
parent. This  is  so  because,  as  the  primal 
duty  of  a  carrier  is  to  furnish  adequate 
facilities  to  the  public,  that  duty  may  well 
be  compelled,  although  by  doing  so  as  an  in- 
cident some  pecuniary  loss  from  rendering 
such  service  may  result.  It  follows,  there- 
fore, that  the  mere  incurring  of  a  loss  from 
the  performance  of  such  a  duty  does  not,  in 
and  of  itself,  necessarily  give  rise  to  the  con- 
elusion  of  unreasonableness,  as  would  be  the 
case  where  the  whole  scheme  of  rates  was 
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unreasonable,  under  the  doctrine  of  Smyth 
V.  Ames,  169  U.  S.  526,  42  L.  ed.  842,  18  Sup. 
Ct.  Rep.  418."  Atlantic  Coast  Line  R.  Co. 
V.  North  Carolina  Corp.  Commission,  206 
U.  S.  1,  26,  61  L.  ed.  933,  946,  27  Sup.  Ct. 
Rep.  585,  11  Ann.  Cas.  398.  But  the  fact 
that  the  performance  of  such  duty  is  unre- 
munerative  is  a  weighty  and  important  fact- 
or for  consideration  in  passing  upon  the 
reasonableness  of  the  provision.  Missouri 
P.  R.  Co.  V.  Kansas,  216  U.  S.  262,  64  L.  ed. 
472,  30  Sup.  Ct.  Rep.  330.  The  real  question 
is  whether,  considering  all  the  facts  in  evi- 
dence as  to  the  impracticability  of  comply- 
ing with  the  statute  in  many  instances  in 
east-bound  shipments,  and  for  the  greater 
portion  of  the  year  in  west-bound  shipmenta, 
the  necessity  of  preventing  discrimination 
against  interstate  traffic  by  reason  of  giving 
precedence  to  trains  carrying  live  stock  for 
intrastate  delivery,  and  of  compliance  with 
the  Federal  safety  appliance  act,  the  require- 
ments of  the  law  are  reasonable,  or  whether 
they  constitute  an  unreasonable  exercise  of 
the  police  power  and  interfere  with  the  con- 
stitutional rights  of  the  defendant.  If  the 
legislators  could  have  known  or  foreseen  the 
necessary  delays  and  the  Innumerable  con- 
tingencies that  may  occur  in  the  operation 
of  trains  as  shown  by  evidence  in  these 
cases,  they,  we  feel  certain,  would  have  al- 
lowed further  latitude  to  the  carriers.  The 
legislature  knew  of  the  existence  of  the  evil, 
and  that  stock  shippers  w^e  often  vexed  by 
delays  whereby  they  suffered  damage,  and 
properly  sought  to  provide  a  remedy.  There 
is  no  doubt  that  a  statute  or  order  regulat- 
ing the  rate  of  speed  of  the  carriage  of  live 
stock  is  a  proper  exercise  of  the  police  power 
of  the  state,  whether  provided  for  by  the 
legislature  or  by  an  order  or  regulation  of 
the  State  Railway  Commission;  but  such  a 
statute  or  order  must  be  reasonable  and 
practical  in  its  operation,  and  it  must  not 
impose  an  undue  burden  upon  the  carrier, 
nor  take  away  any  of  its  constitutional 
rights.  In  North  Dakota  a  statute  similar 
to  this  was  declared  unconstitutional  before 
experience  as  to  its  operation  had  been  had. 
Downey  v.  Northern  P.  R.  Co.  19  N.  D.  621, 
26  L.R.A.(N.S.)   1017,  126  N,  W.  475. 

The  state  of  Kansas  has  a  speed  statute 
(Laws  1907,  chapter  276,  §  1)  which  fixes 
15  miles  per  hour  as  the  rate  of  speed,  "un- 
less prevented  by  unavoidable  cause,"  and 
it  allows  the  recovery  of  all  damages  to  the 
shipper,  with  a  reasonable  attorney's  fee. 
This  law  seems  to  be  reasonable  in  its  terms, 
and  apparently  has  been  complied  with, 
since  no  opinions  have  been  reported  touch- 
ing its  validity. 

The  question  whether  statutes  which  at- 
tempt an  unreasonable  exercise  of  the  police 
power  may  be  valid  has  been  directly  passed 
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upon  by  the  United  States  Supreme  Court. 
Though  that  court  concedes  the  validity 
of  laws  designed  to  secure  the  safety  and 
comfort  of  passengers  or  employees,  or 
persons  crossing  railroad  tracks,  it  has  been 
repeatedly  held  that  a  statute,  making  an 
unreasonable  exercise  of  the  police  power  of 
tbe  state,  which  interferes  with  interstate 
commerce,  or  which  has  tbe  effect  to  de- 
prive the  carrier  of  its  property  without 
due  compensation,  or  to  deny  it  the  equal 
protection  of  the  laws,  is  invalid.  A  dis- 
cussion of  how  far  the  ri^t  of  regulation 
may  go,  with  a  consideration  and  citation 
of  prior  cases  cm  the  subject,  may  tte  found 
in  the  opinion  of  Mr.  Justice  Brown  in 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois, 
177  U.  S.  514,  44  L.  ed.  868,  20  Sup.  Ct. 
Rep.  722,  wherein  a  requirement  that  ex- 
press  trains  intended  cmly  for  through  pas- 
sengers should  stop  at  every  county  seat, 
whofi  accommodations  were  provided  by 
local  trains,  was  held  to  be  unreasonable 
and  invalid.  Chicago,  B.  &  Q.  R.  Co.  v. 
Railroad  Commission,  237  U.  S.  220,  50  L. 
ed.  926,  P.U.R.1915C,  300,  35  Sup.  Ct.  Rep. 
560. 

A  Texas  statute  (2  Sayles's  Civ.  Stat. 
art.  4502),  provided  that  when  the  shipper 
made  application  in  writing  to  a  railroad 
company  to  supply  a  number  of  cars  for  the 
shipment  of  freight,  on  the  failure  of  the 
company  to  supply  such  cars  in  six  days 
from  the  receipt  of  the  application,  it  should 
forfeit  to  the  party  applying  $25  per  car  for 
each  car  they  failed  to  furnish,  and  be  lia- 
ble for  all  damages  the  applicant  might 
sustain,  with  a  countervailing  penalty  for 
failure  on  the  part  of  the  shipper  to  take 
the  cars  when  furnished.  The  only  exemp* 
tion  provided  was  that  tlie  act  "shall  not 
apply  in  case  of  strikes  or  other  public 
calamity.^'  In  the  opinicm  in.  Houston  &  T. 
C.  R.  Co.  V.  Mayes,  201  U.  S.  321,  50  L. 
ed.  772,  26  Sup.  Ct.  Rep.  491,  the  court  said 
by  Mr.  Justice  Brown:  "While  there  is 
much  to  be  said  in  favor  of  laws  compeUing 
railroads  to  furnish  adequate  facilities  for 
the  transportation  of  both  freight  and  pas- 
sengers, and  to  regulate  the  general  sub- 
ject of  speed,  length,  and  frequency  of  stops, 
for  the  heating,  lighting,  and  ventilation  of 
passenger  cars,  the  furnishing  of  food  and 
water  to  cattle  and  other  live  stock,  we 
think  an  absolute  requirement  that  a  rail- 
road shall  furnish  a  certain  number  of  oars 
at  a  specified  day,  regardless  of  every  othel* 
consideration  except  strikes  and  other  pub- 
lic calamities,  transcends  the  police  power 
of  the  state,  and  amounts  to  a  burden  upon 
interstate  commerce.  It  makes  no  exception 
in  cases  of  a  sudden  congestion  of  traffic,  an 
actual  inability  to  furnish  cars  by  reason 
of  their  temporary  and  unavoidable  deten- 
L.R.A.1917C. 


tion  in  other  states,  or  in  other  places  with* 
in  the  same  state.  It  makes  no  allowance 
for  interference  of  traffic  occasioned  by 
wrecks  or  other  accidents  upon  the  same  or 
other  roads,  involving  a  detention  of  traffic, 
the  breaking  of  bridges,  accidental  fires, 
washouts,  or  other  unavoidable  consequences 
of  heavy  weather.  .  .  .  Although  the 
statute  in  question  may  have  been  dictated 
by  a  due  regard  for  the  public  interest  of 
the  cattle  raisers  of  the  state,  and  may  have 
been  intended  merely  to  secure  promptness 
on  the  part  of  the  railroad  companies  in 
providing  facilities  for  speedy  transporta- 
tion, we  think  that  in  its  practical  opera- 
tion it  is  likely  to  work  a  great  injustice 
to  the  roads,  and  to  impose  heavy  penal* 
ties  for  trivial,  unintentional,  and  accident- 
al violations  of  it»  provisions,  when  no  dam- 
ages could  actually  have  resulted  to  the 
shippers.  .  .  .  While  railroad  companies 
may  be  bound  to  furnish  sufficient  cars  for 
th«ir  usual  and  ordinary  traffic,  cases  will 
ineivitably  arise  where,  by  reason  of  an  un- 
expected turn  in  the  market,  a  great  publio 
gathering,  or  an  unforeseen  rush  of  travel^ 
a  pressure  upon  the  road  for  transportation 
facilities  may  arise,  which  good  manage- 
ment and  a  desire  to  fulfil  all  its  legal  re- 
quirements cannot  provide  for,  and  against 
which  the  statute  in  question  makes  no  al- 
lowance. Although  it  may  be  admitted  that 
the  statute  is  not  far  from  the  line  of  prop- 
er police  r^ulation,  we  think  that  sufficient 
allowance  is  not  made  for  the  practical 
difficulties  in  the  administration  of  the  law» 
and  that,  as  applied  to  interstate  commerce, 
it  transcends  the  legitimate  powers  of  the 
legislature." 

It  is  clearly  shown  that,  unless  further 
exeeptioBs  and  exiemptions  are  interpolated 
in  the  law,  the  operation  of  trains  at  the 
speed  required  by  the  statute  would,  in 
many  cases,  be  impracticable,  would  operate 
to  inieffere  with  the  operation  of  trains 
carrying  mail,  interstate  commerce,  and 
with  the  transportation  of  other  freight.  It 
is  also  in  evidence  that  an  enormous  increase 
in  the  rates  charged  by  defendant  would  be 
necessary  in  order  to  so  adjust  the  whole 
transportation  facilities  of  the  railroad  as 
to  provide  for  accelerated  service,  in  many 
instances  requiring  special  trains,  consist^ 
ing  often  of  from  one  to  a  few  cars  of  live 
stock.  These  are  burdens  which  interfere 
with  the  business  of  transportation  and  vio- 
late defendant's  constitutional  rights. 

It  is  argued  that  since  this  court  has 
held  that  a  statute  is  valid,  making  a  rail- 
road company  insurer  of  the  safety  of  pas- 
sengers, regardless  of  whether  it  was  at 
fault  for  an  accident  which  caused  an  in- 
jury, it  must  hold  that  this  statute  is  also 
proper  legislation.    The  law  as  a  matter  of 
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public  policy  exerts  exceeding  care  to  con- 
serve human  life  and  personal  safety.  Such 
an  object  is  not  to  be  compared  to  the  mere 
monetary  loss  which  may  occur  by  reason 
of  delay  in'  the  carriage  of  live  stock.  Pub- 
lic safety  is  of  supreme  importance,  and 
stringent  measures,  used  to  exert  pressure 
upon  carriers  of  passengers  so  that  nothing 
less  than  the  greatest  care  and  diligence 
will  be  used  by  them  in  such  carriage,  are 
entirely  justifiable.  The  statute  under  con- 
sideration is  an  exercise  of  police  power, 
and  it  must  be  reasonable  in  order  to  be 
valid.  The  legislature  has  not  the  power 
tx>  interfere  in  an  arbitrary  manner  with 
the  conduct  of  a  business  or  occupation  by 
a  police  regulation  unless  the  regulation 
bears  some  definite  and  reasonable  relation 
to  the  public  welfare,  and  to  enforce  it  does 
not  infringe  upon  constitutional  rights. 
Each  person  is  guaranteed  the  liberty  to 
carry  on  his  lawful  business  or  occupation 
unhampered  except  by  regulations  necessary 
for  the  public  welfare,  having  just  relation 
to  the  object  sought,  and  not  unreasonably 
oppressive. 

Plaintiff  argues  that  the  best  answer  to 
the  contention  that  the  railroad  companies 
cannot  comply  with  the  law  is  the  fact  that 
the  evidence  shows  that  they  are  complying 
with  it.  Where  this  evidence  is  to  be  found 
in  the  record  has  not  been  pointed  out,  and 
we  have  not  found  it.  Plaintiffs  say  that 
the  court  can  take  notice  of  the  faet  that 
few  cases  have  been  brought  here  on  ap- 
peal. On  the  other  hand,  defendant  says 
that  a  large  number  of  claims  are  outstand- 
ing, awaiting  a  decision  upon  these  appeals. 
These  statements  are  alike  based  on  facts 
not  in  the  record.  The  contention  of  plain- 
tiff is  that,  "so  long  as  the  aggregate  busi- 


ness of  transporting  tkis  class  of  property 
is  adequate  and  profitable,  the  company 
cannot  complain,  and  no  claim  or  color  of 
claim  can  be  made  upon  the  evidence  that 
the  Northwestern  Railroad  Company  is  not 
making  money  in  the  tmnsportation  of  liva 
stock  in  Nebraska;"  and  much  is  said  in 
the  briefs  with  r^ard  to  the  profits  that 
defendant  is  making,  the  dividends  it  is 
paying,  and  the  amount  of  money  it  is 
investing.  There  is  no  evidence  of  this 
kind  in  the  record,  and  if  th«  facts  are  aa 
stated,  they  are  not  so  public  and  notorious 
that  the  court  can  take  judicial  notice  of 
them.  Under  the  undisputed  evidence  we 
conclude  that  the  statute  cannot  be  enforced 
without  unduly  interfering  with  the  consti- 
tutional rights  of  this  defendant.  It  is  pos^ 
sible  that  with  other  railroads,  better  built 
and  equipped,  whose  lines  run  through  a 
richer  territory,  with  fewer  converging 
branch  lines,  or  with  heavier  rails  or  double 
tracks,  the  difficulties  shown  here  do  not 
exist,  and  the  act  might  be  enforceable,  but 
we  cannot  draw  a  line  and  say  the  act  is 
enforceable  as  applies  to  one  railroad  and 
invalid  as  to  another,  or  as  to  shipments 
in  one  direction  and  not  to  shipments  in  tlie 
other  direction.  The  object  and  purpose  of 
the  law  is  within  the  proper  police  powt-rs 
of  the  state.  The  legislature  is  about  to 
meet,  and  it  is  to  be  presumed  that,  with 
the  knowledge  gained  by  experience  of  the 
practical  operation  of  the  statute,  that  body 
may  amend  it  by  allowing  further  and 
proper  exemptions,  permit  other  defenses 
to  be  made,  or  in  such  other  manner  that  it 
may  not  be  vulnerable  to  attack.  The  sever- 
al judgments  of  the  District  Court  are  re- 
versed, and  causes  remanded. 


fixing 
special 


This  annotation  is  supplementary  to 
that  appended  to  Downey  v.  Northern  P. 
R.  Co.  26  L.R.A.(N.S.)  1017. 

The  case  of  Cram  v.  Chicago,  B.  &  Q. 
R.  Co.  (1909)  84  Neb.  607,  85  Neb.  686, 
26  L.R.A.(N.S.)  1022,  122  N.  W.  31,  on 
rehearing  (1909)  85  Neb.  586,  26  L.R.A. 
(N.S.)  1028,  123  N.  W.  1045,  19  Ann. 
Cas.  170,  which  is  referred  to  in  the 
earlier  note,  was  affirmed  in  (1913)  228 
U.  S.  70,  67  L.  ed.  734,  33  Sup.  Ct.  Rep. 
437,  wherein  the  United  States  Supreme 
Court  ruled  that  a  limitation  of  time  for 
the  transportation  of  live  stock  by  com- 
mon carriers  may  be  imposed  by  a  state 
legislature  pursuant  to  its  power  to 
regulate  the  conduct  of  carriers  in  the 

performance  of  their  duties  to  the  pub- 
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lie;  and  that  the  fixing  therein  of  the 
damages  for  culpable  violation  thereof 
by  a  carrier  at  $10  for  each  car  for 
every  hour  by  which  the  time  of  trans- 
portation exceeds  the  sts^tutory  limit  is 
not  such  a  legislative  usurpation  of  ju- 
dicial functions  as  renders  the  statute 
repugnant  to  the  due  process  of  law 
clause  of  the  Federal  Constitution,  where 
the  highest  court  of  the  state  holds  that 
the  statute  imposes  only  compensatory 
damages  rather  than  penalties  for  omis- 
sion of  prescribed  duties,  fixing  them  at 
a  sum  certain  because  of  the  difficulty 
of  the  ascertainment  of  the  actual  dam- 
ages suffered.  And  upon  the  authority 
of  this  case  the  Federal  Supreme  Court 
in   Chicago,   B.   &   Q.   R.   Co.   v.   Kyle 
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(1913)  228  U.  S.  85,  57  L.  ed.  741,  33 
Sup.  Ct.  Rep.  440,  affirmed  (1909)  84 
Neb.  621,  122  N.  W.  37,  which  involved 
the  same  contentions  as  the  Cram  Case. 

And  it  has  been  held  that  a  statute 
fixing  a  minimum  rate  of  speed  at  which 
a  carrier  may  transport  live  stock  is  a 
proper  exercise  of  the  police  power  of 
a  state.  Davison  v.  Chicago  &  N.  W. 
R.  Co.  ante,  135. 

But  in  this  connection  it  should  be  ob- 
served that  the  court  in  the  Davison  Case 
pointed  out  that  such  a  statute  must  be 
reasonable  and  practical  in  its  operation, 
and  that  if  it  imposes  unreasonable 
burdens  upon  the  carrier  it  will  be 
violative  of  constitutional  rigfhts  which 
the  statute  under  consideration  in  that 
case  was  held  to  be.  It  should  also  be 
noted  that  the  decisions  in  the  Cram 
and  Kyle  Cases,  with  the  exception  noted 
supra,  merely  passed  upon  the  question 
of  the  inherent  power  of  the  state  legis- 
lature to  enact  a  law  of  the  character 
under  consideration,  and  did  not  touch 
upon  the  question  of  the  reasonableness 


of  the  particular  regulation,  as  was  done 
in  Davison  v.  Chicago  &  N.  W.  R.  Co. 
And  it  has  been  held  that  a  state  stat- 
ute requiring  common  carriers  to  trans- 
port live  stock  at  not  less  than  a  specified 
rate  of  speed  per  hour,  unless  prevented 
by  some  unaccountable  cause,  would  be 
necessarily  invalid  if  it  were  intended 
to  apply  to  interstate  shipments  such  as 
a  shipment  between  two  jwints  in  the 
state  over  a  route  passing  outside  the 
state.  Leibengood  v.  Missouri,  K.  &  T. 
R.  Co.  (1910)  83  Kan.  25,  28  L.R.A. 
(N.S.)  985,  109  Pac.  988.  However,  it 
was  also  held  in  this  case  that  the  stat- 
ute under  consideration  (Kan.  Laws 
1907,  chap.  276)  did  not  apply  to  or 
affect  interstate  commerce,  and  there- 
fore that  noncompliance  with  the  stat- 
ute in  an  interstate  shipment  afforded 
no  ground  for  recovery  against  the 
carrier.  This  decision,  therefore,  does 
not  touch  the  question  of  the  constitu- 
tionality of  the  Kansas  statute  as  to 
intrastate  shipments  of  live  stock. 

G.  J.  C. 


NORTH  CAROIilXA  SUPRE»f£ 
COURT. 

EDITH  S.  VANDERBILT 

V. 

S.  F.  CHAPMAN  et  al.,  Appts. 

(—  N.  C.  — ,  90  S.  E.  993.) 

Adverse  posneasion  ~-  tacking  -^  po0- 
aession  of  exe<nitor. 

Possession  of  real  estate  by  an  executor 
with  power  of  sale  may  be  tacked  to  that 
of  his  testator  in  establishing  a  title  by  ad- 
verse possession. 
For  other  cases,  see  Adverse  Possession,  11, 

in  Dig.  1-52  N,  8. 

(December  29,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Buncombe 
County  in  plaintiff's  favor,  in  an  action 
brought  to  remove  cloud  from  and  quiet  title 
to  certain  lands.    New  trial  ordered. 

Statement  by  Hoke,  J.: 

Plaintiff  showed  a  proper  paper  title  to  a 
tract  of  land  in  said  county  of  465  acres, 
the  title  taking  its  rise  in  a  state  grant  to 
David  Allison  in  1796,  and  it  was  admitted 
of  record  that  plaintiff  had  a  proper  paper 
title  by  mesne  conveyance  to  this  465-acre 

Note.  ^  For  possession  by  executor  or  ad- 
ministrator as  continuation  of  adverse  pos- 
aeasion  by  aneestor,  see  annotation  follow- 
ing^ this  case,  po8t»  147. 
L.R.A.1917C. 


tract  included  within  the  boundaries  of  the 
Allison  grant.  Defendants  claimed  title  by 
adverse  occupation  for  seven  years  under 
color  of  title  to  169  acres  of  land  within  the 
boundaries  of  plaintiff's  tract  and  being 
that  part  of  said  tract  described  and  con- 
tained in  a  deed  therefor  from  W.  £.  Lance, 
who  had  a  prior  grant  covering  the  prop- 
erty, to  Richard  Ledbetter^  bearing  date 
Hay  18,  1893,  and  duly  registered  in  Bun- 
combe county,  September  18th  same  year. 
On  issues  submitted,  the  jury  rendered  the 
following  verdict: 

"(1)  Is  the  plaintiff  the  owner  in  fee 
and  entitled  to  the  possession  of  the  land  de- 
scribed in  the  complaint  and  in  controversy 
in  this  action,  or  any  part  thereof?  An- 
swer :     Yes. 

''(2)  Have  the  defendants  wrongfully  en- 
tered into  possession  of  said  land  under  the 
claim  of  title?    Answer:     Yes. 

"(3)  Does  the  defendants'  claim  of  title 
constitute  a  cloud  upon  the  title  of  the 
plaintiff?     Answer:     Yes. 

"(4)  What  damages,  if  any,  is  the  plain- 
tiff entitled  to  recover?  Answer:  No  dam- 
ages." 

Judgment  on  the  verdict  for  plaintiff,  and 
defendants  eitcepted  and  appealed. 

Messrs.  A.  Hall  Johnston,  Theodore  F. 
DavidBon,  and  D«ff  Merrick,  for  appel- 
lants: 

The  executor  was  entitled  to  the  posses* 
Bion  in  that  his  possession  taoked  onto  and 
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assisted  the  possession  of  his  testator  in 
ripening  the  title. 

Whether  or  not  this  is  true,  if  the  execu- 
tor took  possession,  believing  that  he  had  a 
right  to  take  possession,  whether  he  did  or 
not,  his  possession  and  those  holding  under 
him  inured  to  the  benefit  of  the  heirs  at 
law,  as  he  was,  in  law,  their  agent  and  their 
tenant. 

London  v.  Bear,  84  N.  C.  266;  Atwell  v. 
Shook,  133  N.  C.  387,  46  S.  E.  777;  Den  ex 
dem.  Williams  v.  Bennett,  26  N.  C.  (4  Ired. 
L.)  322;  Bufferlow  t.  Newsom,  12  N.  C. 
(1  Dev.  L.)  208,  17  Am.  Dec.  666;  Nixon 
V.  Williams,  96  N.  C.  103;  Page  v.  Branch, 
97  N.  C.  97,  2  Am.  St.  Rep.  281,  1  S.  E. 
626;  Pennsylvania  Co.'s  Appeal,  168  Pa. 
431,  47  Am.  St.  Rep.  893,  32  Atl.  25;  11 
R.  C.  L.  pp.  168,  169;  Dennett  v.  Hopkin- 
son,  63  Me.  360,  18  Am.  Rep.  227;  Hender- 
son V.  Simmons,  33  Ala.  291,  79  Am.  Dec. 
690;  Walls  v.  Walker,  37  Cal.  424,  99  Am. 
Dec.  290. 

Messrs.  James  H.  Merrlmon,  J.  G. 
Merrlmon,  and  Harklns  &  Van  Winkle. 
for  appellee: 

The  will  did  not  profess  to  pass  the  title 
to  Z.  T.  Ledbetter,  the  executor,  and  there- 
fore he  could  not  have  had  color  of  title  as 
executor,  whatever  else  he  had. 

Dobson  V.  Murphy,  18  N.  C.  (1  Dev.  k 
B.  L.)   692. 

The  possession  of  an  executor  who  had 
nothing  but  a  naked  power  of  sale  could  not 
be  in  privity  with  the  heirs  at  law  of  the 
defendant. 

East  Tennessee  Iron  &  Coal  Co.  v.  Fer- 
guson, —  Tenn.  — ,  35  S.  W.  900;  Bullen 
v.  Arnold,  31  Me.  583:  2  C.  J.  88;  Barrett 
V.  Brewer,  153  X.  C.  649,  42  L.R.A.(N.S.) 
403,  69  S.  E.  614. 

To  tack  adverse  possession  there  must  be 
privity  of  estate  between  the  titles. 

Doswell  V.  De  La  Lanza,  20  How.  29, 
15  L.  ed.  824;  Malone,  Real  Prop.  Trials, 
p.  290;  Barrett  v.  Brewer,  153  N.  C.  551, 
42  L.R.A.(N.S.)  403,  69  S.  E.  614;  Atwell 
V.  Shook,  133  N.  C.  394,  45  S.  E.  777. 

To  obtain  the  benefit  of  Richard  Ledbet- 
ter's  possession,  Z.  T.  Ledbetter  must  derive 
his  title  from  him. 

Johnston  v.  Case,  131  N,  C.  491,  42  S.  E. 
957. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

On  the  trial,  it  was  admitted  of  record 
that  the  plaintiff  had  a  proper  paper  title 
taking  its  rise  in  a  grant  to  David  Allison 
for  260  acres  of  land  bearing  date  Novem- 
ber 28,  1796.  In  support  of  defendants' 
claim,  they  oifered  in  evidence: 

1.  A  deed  from  W.  E.  Lance  and  wife  to 
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Richard  Ledbetter,  covering  the  land  in  con- 
troversy and  bearing  date  May  18,  1893. 

2.  The  will  of  said  Richard  Ledbetter« 
probated  and  r^stered  January  22,  1903, 
the  portions  of  which,  material  to  the  ques- 
tions presented  and  involved  in  this  appeal, 
are  as  follows: 

"I  do  hereby  nominate  and  appoint  my 
son,  Z.  T.  Ledbetter,  my  son-in-law,  M.  L. 
Sumner,  my  executors  of  this  my  last  will 
and  testament,  earnestly  requesting  them  to 
act  as  such;  and  for  the  purpose  of  en- 
abling them  to  carry  out  the  provisions  of 
this,  my  said  will  and  testament,  they  are 
hereby  vested  with  such  parts  of  my  estate, 
real  and  personal,  as  it  may  be  necessary 
should  be  vested  in  tliem  for  such  purpose." 

An  further: 

"It  is  my  will  and  desire  that  my  execu- 
tors, as  early  as  it  may  foe  practicable  after 
my  death,  collect  in  all  moneys  due  me, 
and  that  they  sell  off  all  my  real  and  per- 
sonal estate  not  herein  devised  or  be- 
queathed, and  from  said  moneys  and  pro- 
ceeds pay  off  and  discharge  the  legacies 
herein  required  to  be  paid  therefrom,  and 
any  sum  then  remaining,  after  paying  all 
costs  and  charges  of  administration  and  all 
debts  due  and  owing  by  me,  they  shall  di- 
vide.    .     .     .*' 

And: 

"In  disposing  of  my  said  property,  real 
and  personal,  my  executors  may  sell  at 
public  or  private  sale  for  cash  or  on  time, 
or  in  such  way  and  manner  as  in  their 
judgment  will  be  best  for  my  estate,  and  I 
do  hereby  invest  them  with  authority  and 
empower  them  to  make  all  deeds  and  con- 
veyances necessary  to  be  made  to  complete 
such  disposal." 

3.  Deed  from  Z.  T.  Ledbetter,  executor  of 
the  last  will  and  testament  of  Richard,  to 
defendants,  covering  the  land  in  controversy, 
bearing  date  February  10,  1914,  and  regis- 
tered same  day. 

It  was  shown  that  Z.  T.  Ledbetter  alone 
qualified  as  executor  of  his  father,  and 
there  was  evidence  on  part  of  defendanfts 
tending  to  show  adverse,  continuous  occu- 
pation of  the  property,  asserting  ownership 
under  said  deed  from  its  date  by  Richard 
Ledbetter  till  his  death  in  1903;  by  Z.  T. 
Ledbetter,  his  executor,  claiming  also  under 
the  will  of  his  father  till  his  own  convey- 
ance to  defendants  and  bv  them  till  the 
bringing  of  the  suit.  There  was  evidence 
on  the  part  of  plaintiff  tending  to  show 
breaks  in  the  continuity  of  defendants*  pos- 
session, sufficient,  if  established,  to  destroy 
their  claim,  and  also  that  Z.  T.  Ledbetter, 
at  the  time  he  occupied  after  the  death  of 
his  father  till  the  sale  and  conveyance  by 
himself,  claimed  the  same  as  his  father's 
executor,  under  the  terms  and  provisions  of 
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the  will.  Speaking  to  the  occupation  of 
himself  and  father  i^nd  as  to  how  he  claimed 
while  in  possession  as  executor,  Ledbetter, 
as  witness  for  defendant,  testified,  among 
other  things,  as  follows: 

*'That,  in  1893,  his  father,  who  owned  the 
Clapp  tract  of  land  lying  just  north  of  this 
in  controversy,  had  cleared  and  cultixated 
an  acre  or  an  acre  and  a  half  over  the  line. 
On  that  date  his  father  bought  and  took  a 
conveyance  of  the  land  in  controversy  from 
W.  E.  Lance,  who  had  taken  a  grant  for  it 
a  short  time  before,  and,  in  making  a  sur- 
vey for  the  Lance  deed,  they  ascertained 
that  they  had  gone  over  the  line  and  cleared 
an  acre  or  an  acre  and  a  half  of  land  on 
this  land.  That  witness  and  father  had  con- 
tinuously occupied  and  worked  this  clear- 
ing, through  their  tenants,  year  by  year, 
from  the  date  of  the  deed  until  witness,  as 
executor,  sold  and  conveyed  to  defendants. 

''The  possession—- that  is,  the  field  about 
which  I  spoke — is  on  both  sides  of  this  line. 
My  father  had  possession  on  both  sides  of 
it.  I  was  attending  to  a  great  deal  of  my 
father's  business  after  the  deed  of  1893, 
and  his  Instructions  were  to  hold  possession 
on  the  part  of  that  clearing  inside  the  W. 
E.  Lance  deed.  After  the  date  of  the  deed 
in  1893,  my  father's  tenants  held  posses- 
sion on  until  his  death,  and  then  I  as 
executor  held  possession  until  I  sold  to  Mr. 
Chapman.  My  father  has  been  dead  thir- 
teen years  the  19th  day  of  January.  He 
died  the  19th  day  of  January,  1903.  We 
held  possession  from  that  time  until  I  made 
Mr.  Chapman  and  Mr.  Reynolds  a  deed.  We 
held  possession  by  tenants  in  cultivation  and 
had  some  little  peach  trees  set  out  on  the 
land.  1  don't  think  there  was  a  year  but 
what  there  was  some  growing  crop  on  part 
of  the  cultivation.  I  instructed  the  tenants 
after  I  took  possession  to  put  something  on 
each  year.  I  was  up  there  once  a  year,'* 
etc. 

Upon  this,  the  testimony  chiefly  relevant 
to  the  question  presented,  his  honor,  among 
other  things,  in  effect  charged  the  jury  that 
the  will  in  itself  was  not  color  of  title,  as 
it  did  not  purport  to  convey  title  to  the 
executors,  but  only  contained  a  power  of 
sale,  and  that,  if  Z.  T.  Ledbetter  entered 
and  held  the  land  as  executor  and  not  as 
heir,  such  occupation  by  him  and  his  ten- 
ants could  not  be  added  or  tacked  to  the 
occupation  by  his  father,  or  referred  to  his 
claim  under  the  Lance  deed  as  color.  "But, 
if  he  took  possession,  as  the  heir  at  law  of 
Richard  Ledbetter,  his  possession  as  heir 
at  law  would  be  deemed  a  continuation  of 
the  color  of  title  acquired  by  his  ancestor, 
and  his  possession,  so  held,  would  be  deemed 
possession  under  color,''  etc.,  and  to  this 
and  other  portions  of  the  charge,  substan- 
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tially  embodying  the  same  positions,  defend- 
ants duly  excepted  and  assigned  the  same 
for  error. 

In  order  to  establish  title  by  adverse  oc^ 
eupation,  there  must  be  continuity  of  pos- 
session  for  the  requisite  statutory  period, 
and,  in  case  of  successive  occupants^  there 
must  be  some  recognized  connection  between 
them.  This  connection  may  be  effected  by 
deed  or  will  or  other  writing,  or  it  may  be 
shown  by  parol.  It  is  said  that  there  must 
be  a  privity  between  the  successive  occu- 
pants, but  this  does  not  at  ail  mean  that 
there  must  be  a  privity  of  title.  The  owner- 
ship  asserted  is  one  dependent  on  adverse 
physical  possession,  in  this  instance  under 
color.  The  privity  referred  to  is  only  that 
of  possession,  and  may  be  said  to  exist 
whenever  one  holds  the  property  under  or 
for  another  or  in  subordination  to  his  claim 
and  under  an  agreement  or  arrangement 
recognized  as  valid  between  themselves. 
When  the  continuity  and  identity  of  pos- 
session is  established  between  a  subsequent 
and  next  preceding  and  prior  occupant, 
shutting  out  all  opportunity  of  interrup-' 
tion  in  favor  of  the  true  title,  in  such  case, 
the  claimant  or  subsequent  holder  may,  in 
connection  with  his  own,  avail  himself  of 
the  adverse  occupation  of  his  predecessors 
and  refer  the  same  to  the  original  entry 
and  the  color  of  title  under  which  it  was 
made. 

These  positions  are  supported  by  authori- 
tative cases  in  other  states,  and  our  own  de- 
cisions are  in  approval  of  the  same  general 
principle.  Illinois  Steel  Co.  v.  Paczocha, 
139  Wis.  23,  119  N.  W.  560;  Clithero  v. 
Fenner,  122  Wis.  356,  106  Am.  St.  Rep. 
978,  99  N.  W.  1027 ;  Montague  v.  Marunda, 
71  Neb.  805,  99  N.  W.  653;  Rowland  v. 
WillUms,  23  Or.  516,  32  Pac.  402 ;  Vance  v. 
Wood,  22  Or.  77,  29  Pac.  73;  Iron  &  Coal 
Co.  V.  Broyles,  95  Tenn.  612,  32  S.  W.  761; 
McNeely  v.  Langan,  22  Ohio  St.  32;  Weber 
V,  Anderson,  73  111.  439;  Sherin  v.  Brackett, 
36  Minn.  152,  30  N.  W,  551;  Smith  v. 
Chapin,  31  Conn.  530;  Bicker  v.  Butler,  45 
Minn.  545,  48  N.  W.  407;  Buswell,  Limita- 
tions and  Adverse  Possession,  §  240;  Bur- 
dick,  Real  Prop.  pp.  642,  643;  Barrett  v. 
Brewer,  153  N.  C.  547-551,  42  L.R.A.(N.S.) 
403,  69  S.  E.  614;  Bond  v.  Beverly,  152  N. 
C.  57,  67  S.  E.  55;  Atwell  v.  Shook,  133 
N.  C.  387,  45  S.  E.  777 ;  Everett  v.  Newton, 
118  N.  C.  919,  23  S.  E.  961;  London  v.  Bear, 
84  N.  C.  266. 

In  Illinois  Steel  Co.  v.  Paczocha,  139 
Wis.  23,  119  N.  W'.  550,  it  was  held,  among 
other  things: 

"The  privity  between  successive  occu- 
pants of  land  which  will  permit  the  tacking 
of  their  possessions  is  not  dependent  upon 
any  claim,  or  attempted  transfer,  of  any 
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other  interest  or  title  in  the  land,  but  is 
privity  merely  of  physical  possession  not 
derived  from  or  in  subordination  to  the  true 
owner;  and  the  only  essential  of  the  trans- 
fer is  that  the  predecessor  passes  it  to  the 
successor  by  mutual  consent,  as  distin- 
guished from  a  case  where  a  possessor 
abandons  possession  generally,  and  another, 
finding  the  premises  unoccupied,  enters 
without  contract  or  relation  with  the  for- 


mer. 


2.  Where  the  possessions  of  successive 
occupants  other  than  the  true  owner  join 
by  delivery  from  predecessor  to  successor, 
there  is  no  opportunity  for  the  true  owner 
to  become  seised,  and  after  twenty  years' 
submission  to  such  inability  he  becomes 
barred.     .     .     . 

"7.  There  is  privity  of  possession  between 
one  who  lived  upon  land  with  his  family 
and  the  members  of  the  family  who  con- 
tinued to  occupy  it  as  a  home  after  his 
death." 

In  Montague  ▼.  Marunda,  71  Neb.  805, 
99  N.  W.  653:  "Privity  must  be  shown  be- 
tween adverse  claimants  of  real  estate  be- 
fore the  possession  of  one  can  be  tacked 
to  the  possession  of  the  other  for  the  pur- 
pose of  completing  title  by  prescription;  but 
this  privity  may  exist  by  grant,  devise,  pur- 
chase, or  descent,  and  the  adverse  posses- 
sion of  an  ancestor  may  be  taken  advan- 
tage of  by  his  heirs,  if  their  possession  has 
been  continuous  with  his,  exclusive,  and  un- 
der the  same  claim  of  right  as  made  by 
him.  In  such  case,  the  ouster  and  disseisin 
made  by  the  ancestor  is  continued  by  the 
heirs  and  relates  back  to  his  original  entry." 

In  McNeely  v.  Langan,  22  Ohio  St.  32: 
"The  possession  necessary  to  bar  an  action, 
for  the  recovery  of  real  property,  need  not 
be  continuous  for  the  period  of  limitation  in 
any  one  occupied.  It  is  sufficient  that  the 
possession  during  such  period  was  in  the 
defendant  and  those  under  whom  he  claims; 
and,  as  to  third  persons  against  whom  the 
possession  was  held  adversely,  it  is  imma- 
terial, if  successive  transfers  of  the  posses- 
sion were  in  fact  made,  whether  such  trans- 
fers were  by  will,  by  deed,  or  by  agreement, 
either  written  or  verbal.'* 

And,  in  Rowland  v.  Williams,  23  Or.  516, 
32  Pac.  402:  "Continuity  is  an  indispen- 
sable element  of  adverse  possession,  but  sev- 
eral possessions  may  be  tacked  together 
where  they  can  be  referred  to  the  original 
entry.  No  paper  evidence  of  a  transfer  of 
possession  is  necessary  when  the  holding  is 
under  the  claim  of  the  first  entry  man." 

In  Bond  v.  Beverly,  152  N.  C.  57,  67  8. 
£.  56,  the  subsequent  holder  under  a  deed 
void  for  uncertainty  of  description  was  al- 
lowed to  tack  his  possession  to  that  of  his 
L.Rji.l917C. 


grantor  and  refer  the  same  to  the  deed  un- 
der which  the  latter  held  as  color. 

In  Barrett  v.  Brewer,  153  N.  C.  547,  42 
L.R.A.(N.S.)  403,  69  S.  E.  614,  the  doctrine 
of  tacking  was  disallowed,  but  that  was  on 
the  ground  that  there  had  been  no  entry 
by  the  ancestor  under  the  color,  and,  speak- 
ing to  the  question.  Associate  Justice  Brown 
quotes  with  approval  from  Sherin  v.  Brack- 
ett,  36  Minn.  152,  30  N.  W.  561,  as  follows: 
"Therefore,  it  is  held,  in  treating  of  color 
of  title,  that  'the  privity  spoken  of  exists 
between  two  successive  holders  when  the 
latter  takes  under  the  earlier,  as  by  de- 
scent (as,  for  instance,  a  widow  under  her 
husband,  or  a  child  imder  its  parent)  or 
by  will  or  grant,  as  by  voluntary  transfer 
of  possession.' " 

In  Atwell  v.  Shook,  133  N.  C.  387,  45  S. 
£.  777,  the  occupation  of  the  widow  was 
held  to  inure  to  the  benefit  of  the  heirs  at 
law  on  a  question  of  adverse  possession. 

And  in  London  v.  Bear,  84  N.  C.  266,  the 
possession  of  the  executor  was  held  to  be 
in  subordination  to  the  heir's  title. 

Considering  the  record  in  the  light  of 
these  authorities,  we  are  of  opinion  that 
there  was  error  to  defendant's  prejudice  in 
holding  that  they  could  not  avail  themselves 
of  Z.  T.  Ledbetter's  occupation  of  the  prop- 
erty as  being  under  color  if  he  entered  and 
held  the  same  as  his  father's  executor. 
While  we  are  disposed  to  concur  in  his 
Honor's  view  that  the  will  in  question  did 
not  convey  the  estate  to  the  executor,  but 
only  a  power  of  sale  (Ferebee  v.  Proctor, 
19  N.  C.  (2  Dev.  &  B.  L.)  469),  and  while 
there  are  cases  to  the  effect  that  there  is 
no  privity  between  the  heirs  of  a  deceased 
owner  and  his  personal  representatives  in 
reference  to  real  estate,  these  authorities 
will  be  found  to  refer  more  generally  to  a 
privity  of  estate  or  title  and  have  no  ap' 
plication  to  the  facts  of  this  record,  tend- 
ing, as  they  do,  to  show  that  Richard  Led- 
better,  having  bought  and  taken  a  deed  for 
this  property,  and  entered  thereon  during 
his  lifetime,  directing  his  son,  who  then,  to 
some  extent,  managed  business  of  this  kind 
for  him<  "to  hold  possession  under  the  Lance 
deed;"  that  he  died,  leaving  a  will  which 
empowered  his  son  to  sell  the  property  and 
vesting  in  him  such  estate  as  was  necessary 
to  carry  out  the  powers  under  the  will ;  that 
the  son  entered,  claiming  ownership  under 
the  will  and,  in  the  assertion  of  his  father's 
title,  exercising  possession  continuously 
from  his  death  in  1903  to  his  sale  to  de- 
fendant in  1914;  and  that  said  executor 
was  also  one  of  the  testator's  heirs  at  law. 
True,  there  is  much  testimony  on  the  part 
of  plaintiff  tending  to  show  that  there  was 
no  continuity  of  possession  on  the  part  of 
the  adverse  claimants,  and  that  neither  the 
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occupation  of  the  father  and  son  nor  of  both 
together  were  of  a  character  and  extent 
sufficient  to  mature  title;  but  there  is  very 
little  conflict  of  evidence  as  to  how  the 
executor  claimed  while  he  was  in  posses- 
sion, to  wit,  that  he  was  there  under  the 
will,  asserting  ownership  for  the  benefit  of 
his  father's  estate.  And,  if  these  facts  are 
accepted  by  the  jury  and  were  continued 
and  of  a  kind  sufficient  to  mature  his  title, 
there  would  be  such  a  privity  of  claim  and 
possession  between  himself  and  his  father 
as  would  justify  referring  his  occupation 


to  the  original  emtry,  and  give  him  the 
benefit  of  his  father's  deed  as  color  of  title. 
In  Ricker  v.  Butler,  45  Mian.  545,  48  N.  W. 
407,  and  Rowland  v.  Williams,  supra,  the 
possession  of  the  personal  repreeentative, 
asserting  ownership  for  the  estate,  was  held 
to  inure  to  the  benefit  of  the  heir  wltMn 
the  principle  referred  to,  and  our  own  case 
of  London  v.  Bear,  is  in  recognition  of  the 
same  principle. 

For  the  error  indicated,  defendant  is  en- 
titled to  a  new  trial  of  the  issue,  and  it  is 
so  ordered. 


Amiotatioii — ^Adverse  possession:  possession  of  executor  or  administrator 

as  continuation  of  that  of  ancestor. 


On  parol  transfer  of  possession  as 
basis  of  tacking  adverse  possessions^  see 
note  to  Crawford  v.  Viking  Refrigerator 
&  Mfg.  Co.  35  L.R.A.(N.S.)  498. 

On  unbroken  continuity  as  essential 
element  of  adverse  possession,  see  note 
to  Jasperson  v.  Schamikow,  15  L.R.A. 
(N.S.)  1202. 

As  to  whether  the  continuation  by  a 
life  tenant^  or  his  grantee,  of  an  adverse 
possession  initiated  by  the  creator  of 
the  life  estate,  inures  to  the  benefit  of 
the  remaindermen,  see  note  to  Charles  ▼• 
Piekens,  24  L.R.A.(N.B.)  1054. 

The  possession  of  an  administrator  is 
a  continuation  of,  and  may  be  tacked  to, 
that  of  his  intestate,  when  as  administra- 
tor he  has  the  right  by  statute  to  take 
possession  and  control  of  his  intestate's 
real  estate,  and  actually  does  so.  Cannon 
T.  Prude  (1913)  181  Ala.  629,  62  So.  24; 
Ricker  v.  Butler  (1891). 45  Minn.  545, 
48  N.  W.  407;  Rowland  v.  Williams 
(1893)  23  Or.  515,  32  Pae.  402. 

In  harmony  with  this  rule  is  Vakder- 
BTI.T  v.  Chapman,  ante,  143,  which  holds 
that  the  possession  of  a  testator  is  con- 
tinued by  the  possession  of  his  executor, 
asserting  ownership  for  the  benefit  of 
the  estate,  under  a  will  empowering  him 
to  sell  the  property,  and  vesting  in  him 
such  estate  as  is  necessary  to  carry  out 
such  power. 

In  Ricker  v.  Butler  (1891)  45  Minn. 
645,  48  N.W.  407,  it  was  held  that  the  ad- 
verse possession  was  not  interrupted  by 
L.R.A.1917C. 


the  necessary  lapse  of  time  between  the 
decedent's  death  and  the  appointment 
of  an  administrator,  where  the  one  after- 
wards appointed  administrator  at  onoe 
took  possession  of  the  property  in  behalf 
of  the  estate. 

In  Cochrane  v.  Paris  (1857)  18  Tex. 
850,  it  was  held  that  a  purchaser,  at 
an  administrator's  sale,  of  land  held 
adversely  by  the  intestate  whose  pos- 
session might  be  disposed  of  by  his 
administrator,  could  tack  his  own  pos- 
session to  that  of  the  intestate. 

But  where  an  administrator  is  not  the 
representative  of  the  real  estate  of  his 
intestate,  and  has  no  right  of  control 
over  it,  his  possession  is  not  in  privity 
with  that  of  the  decedent,  and  makes  a 
break  in  the  possession.  East  Tennessee 
Iron  &  Coal  Co.  v.  Ferguson  (1895)  — 
Tenn.  — ,  35  S,  W.  900. 

And  one  to  whom  he  has  delivered 
possession  of  the  property  cannot  couple 
his  possession  to  that  of  the  intestate. 
Vance  v.  Fisher  (1849)  10  Humph. 
(Tenn.)  211. 

In  Bullen  v.  Arnold  (1850)  31  Me. 
583,  it  was  held  that  the  two  occupations 
by  an  intestate  and  his  administratrix 
could  not  be  united  to  make  up  the 
period  necessary  to  a  claim  for  better- 
ments by  adverse  possession,  where  no 
title  passed  to  the  administratrix,  but 
she  had  simply  a  power  of  sale. 

G.  V.  I. 
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EDWARD  D.  LYON  et  al. 

V. 

HARRIET  A.  BALDWIN  et  al. 

STATE   BANK   OF   CARSON   CITY,   Gar- 
nishee, Appt. 

(—  Mich.  —,  160  N.  W.  428.) 

Appeal  —  Jurisdiction  —  right  to  ques- 
tion. 

1.  A  garnishee  defendant  who  appears 
specially  and  moves  to  set  aside  the  writ 
and  its  service,  because  by  the  return  of 
service  jurisdi^ion  does  not  appear,  may 
raise  the  point  after  judgment  upon  writ 
of  error. 

For  other  cases,  see  Appeal  and  Error,  VII. 
;,  2,  in  Dig,  1-SB  N.  8. 

Same  —  ruling:  sustaining  scrrice. 

2.  A  ruling  sustaining  service  of  process 
on  the  record  and  affidavits  presented  will 
be  sustained  on  appeal,  where  there  is  evi* 
dence  to  support  it  and  no  request  was  made 
to  submit  tlie  question  of  fact  to  a  jury. 
For  other  cases,  see  Appeal  and  Error,  Vll. 

I,  3,  a,  in  Dig,  1-52  A".  8. 

Writ  -~  amendment  —  application   by 
plaintiff. 

3.  An  amendment  of  a  return  of  service 
of  process  to  correspond  with  the  officer's 
affidavit  is  not  void  because  made  on  ap- 
plication of  plaintiff  rather  tlian  the  officer. 
For  other  cases,  see  Writ  and  Process,  III, 

in  Dig,  1-52  N.  8, 

Same  —  defect  in  copy  —  effect. 

4.  A  service  of  a  writ  of  garnishment  is 
not  void  because  the  copy  delivered  to  the 
garnishee  is  not  dated  and  does  not  con- 
tain the  signature  of  the  clerk. 

For  other  cases,  see  Writ  and  Process,  L  in 
Dig,  1-52  N,  8, 

(December  21,  1916.) 

APPEAL  by  the  garnishee  defendant  from 
an  order  of  the  Circuit  Court  for  Mont- 
calm Countj'  denying  its  motion  to  set  aside 
the  return  of  service  of  the  writ  in  a  gar- 
nishment proceeding.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hawley  &  Eldred  for  appellant. 

Messrs.  A.  B.  Goodwin  and  £dwin  H. 
liyon,  for  appellees: 

While  a  sheriff  cannot  be  compelled  by  the 
court  to  amend  his  return  contrarv  to  his 
own  version  of  the  facts,  yet,  where  the  af- 
fidavit of  such  officer  shows  the  facts,  the 
court  may  order  that  the  return  be  amended 
so  as  to  conform  to  the  facts  as  stated  by 
the  officer. 

Note.  —  As  to  effect  of  defects  or  omis- 
sion in  copy  of  writ  or  process  delivered  to 
person    served,    see    annotation    following 
this  case,  post,  150. 
L.R.A.1917C. 


Flynn  v.  Kalamazoo  Circuit  Judge,  136 
Mich.  126,  101  N.  W.  222,  4  Ann.  Cas.  1167. 

The  date  of  the  writ  of  garnishment  is 
not  a  material  part  of  it,  and  it  may  be  en- 
tirely omitted  without  invalidating  the  writ. 
A  statutory  requirement  as  to  the  date  of 
process  is  directory  merely. 

32  Cyc.  439;  Morris  Canal  &  Bkg.  Co.  ▼. 
Mitchell,  31  N.  J.  L.  99;  Kelley  v.  Mason, 

4  Ind.  618;  Rogers  v.  Farnh&m,  25  N.  H. 
511 ;  Lyle  v.  Longley,  6  Baxt.  286 ;  Andrews 
v.  Ennis,  16  Tex.  45;  Ambler  v.  Leach,  15 
W.  Va.  677;  Swan  v.  Roberts,  2  Coldw.  153. 

Want  of  a  proper  signature  renders  the 
process  voidable  only. 

32  qyc.  440,  441 ;  Jett  v.  Shinn,  47  Ark. 
373,  1  S.  W.  693;  Whiting  v.  Beebe,  12  Ark. 
421 ;  Tatum  v.  Allison,  31  Ga.  337 ;  Wilbright 
V.  Wise,  4  Blackf.  137;  Botts  v.  Williams, 

5  J.  J.  Marsh.  62;  Austin  v.  Lamar  F.  Ins. 
Co.  108  Mass.  338;  Herrick  v.  Morrill,  37 
Minn.  250,  6  Am.  St.  Rep.  841,  33  N.  W. 
849;  Hill  v.  Haynes,  54  N.  Y.  153;  Barnard 
V.  Heydrick,  49  Barb.  62;  Henderson  v. 
Graham,  84  N.  G.  496;  Ambler  v.  Leach, 
15  W.  Va.  677. 

The  want  of  the  signature  of  the  officer 
who  issued  it,  and  the  omission  of  the  date 
of  the  summons,  are  at  most  mere  irregular- 
ities. 

32  Cyc.  469,  460;  Dunn  v.  Detroit  Sav. 
Bank,  118  Mich.  547,  77  N.  W.  6;  Merrick 
V.  Mayhue,  40  Mich.  196;  Collins  v.  Mer- 
riam,  31  Vt.  622;  Mayerson  v.  Cohen,  123 
App.  Div.  646,  108  N.  Y.  Supp.  59;  Cochran 
v.  Davis,  20  Ga.  581. 

Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

On  December  22,  1913,  an  order  entering 
the  appearance  .of  the  garnishee  defendant 
and  its  default  for  want  of  a  disclosure  was 
entered.  The  garnishee  defendant  moved  the 
court  January  2,  1914,  for  an  order  setting 
aside  the  default  because  of  the  alleged  de- 
fective service  of  the  writ.  The  motion  was 
denied.  A  motion  to  set  aside  the  return 
of  service  of  the  writ  was  made,  based  on 
the  Ales  and  records  in  the  cause  and  upon 
the  affidavit  of  the  cashier  of  the  garnishee 
defendant,  which,  coming  on  to  be  heard, 
was  denied.  No  other  or  further  appearance 
of  the  garnishee  defendant  was  entered.  On 
March  30,  1915,  another  order  defaulting 
said  defendant  was  entered,  and  on  March 
6,  1916,  judgment  was  rendered  against  the 
garnishee  defendant.  The  question  present- 
(kI  is  whether  there  was  a  lawful  service  of 
the  writ  upon  the  garnishee  defendant. 

Being  of  opinion  that  appellant's  ap- 
pearance must  be  regarded  as  special,  and 
that  the  question  involves  the  jurisdiction 
of  the  court  to  render  judgment,  appellant 
is  not  precluded  from  raising  it  on  this  ap- 
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peal.  Thomson  y.  McMorran  Mill.  Ck>.  132 
Mich.  601,  599,  94  N.  W.  188;  McCain  v. 
Wayne  Circuit  Judge,  187  Mich.  73,  163  N. 
W\  6;  Valley  City  Desk.  Co.  v.  Kent  Cir- 
cuit Judge,  139  Mich.  194,  102  N.  W.  661. 
This  is,  in  effect,  a  ruling  that,  when  a  gar- 
nishee defendant  appears  specially  and 
moves  to  set  aside  the  writ  and  its  service 
hecause  by  the  return  of  service  jurisdiction 
does  not  appear,  he  may  raise  the  point  aft- 
er judgment  upon  writ  of  error. 

The  service  is  said  to  be  defective  in  two 
respects:  "One,  the  original  writ  was.  not 
shown  to  the  person  served;  the  other,  the 
paper  delivered,  to  the  person  served  was 
not  a  true  copy  of  the  original.  The  orig- 
inal return  of  the  officer  to  the  writ  did  not 
show  a  valid  service  of  the  writ.  The  re- 
turn, upon  moti<m  and  by  order  of  the  court, 
was  twice  amended,  and  as  amended  it 
shows  a  valid  service,  unless  a  defect  in  the 
copy  of  the  writ  which  was  left  with  the 
cashier  of  the  garnishee  defendant  is  fatal. 
The  original,  tested  as  of  October  3,  1913, 
is  signed,  "Nellie  Taylor,  Dept.  Clerk,"  The 
purported  copy  delivered  to  the  garnishee 
defendant  did  not  contain  a  copy  of  this 
signature,  and  it  lacked  ako  the  particular 
day  of  issue,  namely,  "3d."  The  month, 
October,  and  the  year,  were  correctly  stated 
in  the  paper  delivered. 

It  is  .the  contention  of  the  appellant  that 
the  affidavit  of  the  cashier,  in  which  he  de- 
poses that  he  was  not  shown  the  original 
writ,  stands  undisputed,  and  what  is  said 
therein  must  be  accepted  as  true.  To  the 
suggestion  that  the  files  and  records,  when 
contrasted  with  the  said  affidavit,  dispute 
it,  the  appellant,  in  a  reply  brief,  says  that 
the  motion  and  affidavit  together  were  in 
the  nature  of  a  plea  in  abatement,  and,  if 
the  court  found  an  issue  of  fact  presented, 
it  was  the  duty  of  the  court  to  require  an 
issue  to  be  framed. 

The  files  and  records,  at  the  time  the  bbo- 
tion  to  set  aside  the  return  was  heard, 
showed  a  return  of  the  officer  from  which  it 
appeared  that  the  original  writ  was  shown 
to  the  person  served.  They  showed  further  an 
affidavit  of  the  officer  in  which  he  stated 
that  he  did  show  the  original  writ  to  the 
person  served.  The  garnishee  defendant  did 
not  plead  in  abatement,  but,  as  has  been 
stated,  rested  his  motion  to  set  aside  the 
return  upon  the  files  and  records  and  the 
affidavit  of  its  cashier.  The  court  did  not 
refuse  to  try  the  question  on  motion  and 
affidavits,  as  it  did  in  Sherrill  v.  Grand 
Trunk  R.  Co.  161  Mich.  496,  126  N.  W.  830 
(see  Daniels  v.  Detroit,  G.  H.  ft  M.  R.  Co. 
163  Mich.  468,  470,  128  N.  W.  797),  but 
decided  the  motion.  Here,  as  in  the  cases 
referred  to,  the  defendant  is  attacking  juris- 
diction for  want  of  proper  service  of  proc- 
LR.A.1917C. 


ess.  There  was  no  suggestion,  by  the  mov- 
ing party,  that  an  issue  of  fact  ought  to  be 
framed  (see  Stringer  v.  Dean,  61  Mich.  196, 
201,  27  N.  W.  886;  Caille  Bros.  Co.  v. 
Saginaw  Circuit  Judge,  156  Mich.  480,  483, 
120  N.  W.  6),  but  the  court  was  asked  to 
decide  the  questions  presented  by  the  motion 
upon  the  showing  made.  The  conclusion  of 
the  court  is  supported  by  evidence  and  will 
not  be  disturbed  on  this  appeal. 

The  point,  made  in  the  reply  brief  of  ap- 
pellant, that  the  officer,  and  not  the  court, 
amends  a  return,  which  is  based  upon  the 
fact  that  the  last  application  to  amend  was 
in  form  made  by  the  plaintiff,  and  not  by 
the  officer,  has  not  been  overlooked.  The  ap- 
plication was  based,  in  part,  upon  the  af- 
fidavit of  the  officer.  The  effort,  it  must  be 
presumed,  was  to  secure  a  return  of  the  of- 
ficer according  to  the  fact.  Although  the 
amendment  was  in  form  ordered  by  the 
court,  it  was  an  amendment  corresponding 
with  the  affidavit  of  the  officer^  and  will  not 
be  held  to  be  a  nullity  because  of  the  manner 
in  which  it  was  made. 

It  seems  to  be  agreed  by  counsel  that 
there  is  no  statute  relating  to  proceedings 
in  garnishment  which  expressly  prescribes 
the  method  of  serving  the  writ.  The  stat- 
ute says  that  writs  of  summons  shall  be 
served  by  showing  the  original  writ  to  the 
defendant  and  delivering  to  him  a  copy 
thereof.  3  Comp.  Laws,  §  9994.  Assuming 
that  a  good  service  of  a  writ  of  garnishment 
may  be  made  by  complying  with  the  stat- 
ute referred  to,  the  remaining  question  is 
whether  the  service  in  this  case  was  good 
notwithstanding  the  defects  in  the  coj^ 
served. 

The  original  writ  was  in  proper  form 
and  bore  the  seal  of  the  court.  It  was  ex- 
hibited  to  the  garnishee  defendant.  The 
purported  copy  left  with  him  advised  him 
that  certain  persons  had  begun  an  action 
against  certain  other  persons,  in  a  certain 
court ;  that  an  affidavit  had  been  filed  where- 
in it  was  stated,  among  other  things,  that 
the  affiant  had  good  reason  to  believe,  and 
did,  that  the  State  Bank  of  Carson  City, 
Michigan,  had  property,  money,  etc.,  in  its 
hands  or  under  its  control,  belonging  to  one 
of  said  defendants.  It  contained  in  form  a 
command  to  make  disclosure  in  writing, 
under  oath,  on  or  before  a  day  certain,  and 
to  pay  no  money  and  deliver  no  property 
to  the  said  defendant.  It  concluded  with 
the  formula,  "Witness  the  Hon.  Frank  D. 
M.  Davis,  Circuit  Judge,"  etc.,  and  the  sig- 
nature of  the  attorney  for  the  plaintiff  with 
words  describing  him  as  such. 

It  is  the  general  rule  that,  if 'a  statute 
prescribes  a  method  for  serving  process,  the 
method  must  be  followed.  In  particular 
eases,  in  which  a  judgment  was  attacked 
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collaterally,  clerical  errors  not  confusing 
and  not  leaving  in  doubt  the  command  of 
the  writ  or  its  official  character  have  been 
disregarded  or  amended.  The  case  of  Mer- 
rick V.  Mayhue,  40  Mich.  196,  is  such  a  one. 
And  on  direct  attack  it  has  many  times 
been  held  that  mere  clerical  mistakes  and 
omissions  in  the  original  and  in  the  copy 
served  are  not  fatal.  In  Millard  v.  Lenawee 
Circuit  Judge,  107  Mich.  134,  64  N.  VV.  104«, 
the  garnishee  summons  warned  the  agent 
and  attorney  of  the  plaintiff,  who  made  the 
affidavit,  thenceforth  to  pay  no  money  to 
the  principal  defendant,  instead  of  warning 
the  garnishee  defendant.  The  trial  court 
held  this  to  be  a  fatal  defect  and  dismissed 
the  proceeding,  which  was  reinstated  by  this 
court  holding  that  there  was  an  apparent 
clerical  error,  which  could  be  amended. 

^'A  writ  otherwise  regular  is  not  absolute- 
ly null  and  void  because  its  date  is  blank 
and  it  is  not  signed  by  the  clerk.  Such  writ 
is  voidable,  and  may  be  avoided  by  a  motion 
to  quash  it  made  by  the  defendant;  but  if 
not  so  avoided,  or  in  some  other  manner,  in 
the  suit,  and  a  judgment  is  rendered  against 
the  defendant  by  default  on  such  writ,  and 
such  judgment  is  not  set  aside  by  motion 
to  the  court  or  by  writ  of  error,  it  is  valid 
and  binding  as  a  judgment.'*  Ambler  v. 
Leach,  16  W.  Va.  677. 

See  Laidley  v.  Bright,  17  W.  Va.  779.  A 
copy  of  a  summons,  not.  dated,  otherwise 
regular,  was  served.  The  omission  was  held 
to  be  a  clerical  error,  without  prejudice  to 
defendant.  Mayerson  v.  Cohen,  123  App. 
Div.  646,  108  N,'  Y.  Supp.  59.  In  Henderson 
v.  Graham,  84  N.  C.  496,  it  appeared  that 
the  original  summons  was  not  signed  by  the 
clerk.  Special  appearance  of  defendant  was 
entered  and  a  motion  made  to  dismiss  the 
return.  At  the  same  time,  the  plaintiff 
moved  to  amend  the  summons  by  allowing 
the  clerk  to  affix  his  signature.  It  was 
held  that  the  amendment  should  have  been 
permitted.  Cases  are  cited,  and  some  of 
them  reviewed,  in  the  opinion  of  the  court. 


In  Austin  v.  Lamar  F.  Ins:  Co.  108  Mass. 
338,  the  writ  of  summons  used  had  been 
signed  by  a  clerk  of  a  court  who  had  de- 
ceased and  whose  successor  had  been  ap- 
pointed before  the  writ  was  issued;  the  de- 
fendants entered  a  special  appearance,  and 
at  the  same  time  the  plaintiff  moved  to 
amend  the  writ.  It  was  held,  after  a  review 
of  authorities,  that  the  amendment  should  be 
permitted.  The  omission  of  the  date  of  the 
issuance  of  a  writ  otherwise  regular  has 
been  many  times  held  not  to  be  fatal;  to 
be  a  mere  form.  Lyle  v.  Longley,  6  Baxt. 
286;  Hawkes  v.  Kennebeck,  7  Mass.  461; 
Nash  V.  Brophy,  13  Met  476.  So,  also,  if 
the  seal  of  the  court  is  omitted.  Sawyer 
V.  Baker,  3  Me.  29,  which  cites  authority 
also  to  the  point  that  want  of  the  clerk's 
signature  to  a  judical  writ  may  be  con- 
sidered as  an  error  of  the  court's  own  officer, 
open  to  correction.  Pepoon  v.  Jenkins,  Cd. 
Cas.  55.  In  Rogers  v.  Famham,  25  N.  H. 
511,  the  copy  of  the  summons  bore  no  date, 
for  which  reason  defendant  demurred  spec- 
ially, and  it  was  held  that  the  suit  ought 
not  to  abate.  In  Collins  v.  Merriam,  31  Vt. 
622,  the  copy  of  the  writ  served  did  not  con- 
tain the  signature  of  the  magistrate.  Held, 
after  judgment  by  default,  that  the  service 
was  not  fatally  defective.  See  alao  Cochran 
V.  Davis,  20  Ga.  581. 

The  service  of  the  writ  which  was  made 
in  the  case  at  bar  seests  to  have  so  im- 
pressed the  garnishee  defendant  that  it  ap- 
peared in  court,  specially,  it  is  true,  and 
moved  that  the  writ  be  quashed.  It  was 
duly  informed  by  the  original  that  the  writ 
had  issued,  and  the  natural  and  necessary 
inference  was  that,  by  a  mere  clerical  mis- 
take, the  date  of  issue  and  name  of  the 
clerk  had  been  omitted  from  the  copy.  An 
examination  of  the  original  would  have  dis- 
closed a  mere  mistake. 

In  my  opinion,  it  must  be  held  that  a 
good  service  of  the  writ  was  made,  and  the 
judgment  must  be  affirmed,  with  costs  to 
appellees. 


Aimotation-^Effect  of  defects  or  omission  in  copy  of  writ  or  process  de* 

livered  to  person  served. 

Tills  note  does  not  include  cases  where  i  the  same  time ;  *  nor  cases  of  failure  to 
a  defective  copy  of  summons  is  aided  j  certify  the  copy  where  the  statute  re- 
by  a  complaint  or  declaration  served  at  |  quires  a  certified  copy ;  •  nor  cases  of 


]■  For  complaint  as  aiding  defective  sum- 
mons, see  the  note  to  First  Nat.  Bank  v. 
Rusk,  44  L.R.A.(N.S.)  138,  and  particularly 
in  connection  with  the  present  note  the  fol- 
lowing cases  referred  to  in  said  note  in  44 
L.R.A.(N^.):  to  wit,  (at  p.  141)  Harvey  v. 
Chicago  &  N.  W.  R.  Co.  (1012)  148  Wis. 
391, 134  N.  W.  839:  (at  p.  142)  Lee  v.  Clark 
(1893>  53  Minn.  315,  55  N.  W.  127;  (at 
p.  142)  Messervy  v.  Beckwith  (1866)  41  lU. 
L.R.A.1917C. 


452.  See  also,  in  the  same  connection,  Wood 
V.  Warren  (1913)  —  Tex.  Civ.  App.  — ,  157 
S.  W.  301;  Williams  v.  Buchanan  (1886) 
75  Ga.  789. 

*  See,  for  example,  Anderson  v.  Lenawee 
Circuit  Judge  (1895)  105  ITich.  80,  62  N. 
W.  1027;  Courtney  v.  Eighth  Ward  Bank 
(1898)  154  N.  Y.  688,  49  N.  E.  54;  Weil  v. 
Gallun  (1902)  75  App.  Div.  439,  78  H.  Y. 
Supp.  300. 
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omissions  or  defects  in  the  original 
■where  the  copy  served  is  without  omis- 
sion or  defect ; '  nor  cases  of  alleged 
defects  in  service  of  subpoenas  on  wit- 
nesses. 

Purpose  of  process. 

It  is  not  possible  to  make  a  satisfac- 
tory logical  classification  of  the  cases 
upon  the  question  of  mistakes  in  the 
copy  of  the  process  delivered.  It  is  true 
that  the  rale  is  often  laid  down  that 
the  defect  will  be  disregarded  where  the 
party  served  has  not  been  misled,  but  in 
its  application  this  rule  seems  often  to 
be  construed  to  mean  that  the  party 
served  should  immediately  repair  to  the 
court  and  discover  the  situation.  Per- 
haps there  is  at  first  more  apparent 
reason  for  holding  that  the  party  has 
not  been  misled,  where  the  statute  re- 
quires a  reading  to  him  of  the  original 
as  well  as  delivery  of  a  copy,  and  a 
correct  original  has  been  read.  But  on 
reflection  this  is  an  unreliable  reason. 
It  is  not  the  purpose  of  the  statute  that 
the  party  should  rely  on  his  memory  of 
the  reading  of  one  paper  as  against  a 
different  paper  delivered  to  him,  nor 
ought  he  to  be  compelled  to  decide  which 
is  correct.  The  tendency  of  at  least 
some  courts  is  to  stand  upon  the  cor- 
rectness of  their  records  and  judgments 
without  regard  to  the  copy  delivered, 
unless  the  party  served  can  satisfy  them 
that  he  has  been  misled,  and  to  hold 
the  defect  cured^  if  the  matter  has  been 
correctly  stated  to  the  party  served  in 
conversation,  or  if  he  ought  to  have 
guessed  that  there  had  been  an  error  by 
reason  of  some  statute  or  otherwise. 


This  point  of  view  loses  sight  of  the 
fact  that  the  object  of  process  is  to 
bring  the  party  into  court,  not  to  make 
a  record  in  court.  As  soon  as  this  is 
remembered  it  appears  that  to  exalt  the 
record  over  the  copy  served  is  really 
to  belittle  the  process.  The  maxim  is 
particularly  applicable  here,  that  that 
law  is  best  which  leaves  least  to  the 
judge.  Indeed,  it  seems  that,  apart  from 
purely  clerical  errors  or  blemishes  or 
defects  in  immaterial  matters,  the  courts 
have  no  right  to  enter  into  the  question 
of  whether  in.  their  opinion  the  party 
was  misled.  The  reductio  ad  absurdum 
of  the  doctrine  that  the  record  is  all  and 
the  copy  nothing  is  excellently  shown 
in  the  Canadian  case  of  Ross  v.  Fraser,^ 
where  Hugh  Ross  sued  the  defendant, 
the  copy  summons  delivered  having  the 
plaintiff's  name  as  Hugh  Fraser,  and 
the  defendant  entered  an  appearance 
entitled  the  same  as  the  copy  served 
upon  him.  Thirteen  days  after  such 
appearance  the  plaintiff  entered  judg- 
ment by  default.  The  court  refused  to 
set  aside  the  judgment^  the  writ  of  ^. 
fa.,  and  all  the  proceedings,  on  the 
ground  that  the  "service''  was  a  mere 
irregularity  and  the  a^^earance  a  nul^ 
lity.  The  grounds  of  this  decision  ap- 
pear in  a  quotation  from  the  court's 
opinion  given  in  the  note.*  It  is  suf- 
ficient to  say  of  them  that  they  are 
utterly  contrary  to  the  modem  Ameri- 
can notions  of  the  power  and  purpose 
of  a  court  of  justice.'  And  yet  they  are 
but  an  exaggeration  of  the  doctrine  that 
the  courts  may  decide  whether  a  de- 
fective copy  of  process  has  misled  the 
party  served.    It  is  submitted  that  the 


8  See,  for  example,  Burckhalter  v.  Jones 
(1898)  58  S.  C.  89,  36  S.  E.  495. 

4  (1860)  6  U.  C.  L.  J.  282,  referred  to  in- 
fra, under  "Names  of  parties." 

s  "When  a  defendant  is  served  with  a  copy 
of  a  writ  of  summons,  in  my  opinion  the 
effect  of  such  service  is  to  inform  him  that 
an  action  has  been  cbmmenced  against  him 
in  the  court,  and  that  the  court  has  issued 
an  original  writ  of  summons  against  him. 
He  may  demand  to  see  the  original  at  the 
time  of  service,  or  he  may  go  to  the  office 
and  examine  the  praecipe  or  the  writ  itself 
if  filed,  and  if  he  find  that  the  copy  served 
upon  him  differs  from  the  original,  he 
should  move  to  set  the  process  aside  for  ir- 
regularity. The  courts  have  held  over  and 
over  again  that  such  a  proceeding  as  the  de- 
fendant complains  of  is  a  mere  irregularity, 
and  not  a  nullity.  If  the  court  should  up- 
hold the  principle  that  a  party  who  may 
be  served  with  a  piece  of  paper  purporting 
to  be  a  copy  of  an  original  writ  of  summons 
may,  without  knowing  whether  an  original 
was  ever  issued  or  not,  file  an  appearance 
L.R.A.1917C. 


to  such  copy,  it  might  be  called  upon  to 
adjudicate  upon  unauthorised  copies  which 
might  be  served  on  parties  out  of  malice  Of 
amusement  by  mischief-makers.  Before  a 
party  can  properly  enter  an  appearance  to 
a  writ  of  summons,  he  should  be  certain 
that  an  original  is  issued.  This  can  be 
effected  by  demanding  to  see  the  original 
at  the  time  of  service,  or  by  examining  the 
precipe  or  the  original  writ  in  the  proper 
office;  for  if  a  defendant  enters  an  appear- 
ance to  a  copy  of  a  writ  of  summons  not 
authorized  by  an  original,  the  appearance 
may  be  treated  as  a  nullity." 

0  It  is  illuminating  at  this  point  to  refer 
to  Bailey  v.  Sargent  Granite  Co.  (1893)  23 
N.  Y.  Civ.  Proc.  Rep.  319,  29  N.  Y.  Supp. 
1105,  where  the  original  summons  (issued 
by  the  attorney)  was  entitled  in  one  court 
and  the  copy  served  was  entitled  in  an- 
other court.  It  was  held  that  the  action 
was  pending  only  in  the  latter  court  and 
that  the  plaintiff  was  bound  by  the  process 
servedi 
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only  logical  view  is  that  the  delivery  of 
the  copy  is  a  nullity  if  the  copy  has 
any  defect  which  would  nullify  the  orig- 
inal writ,  or  if  it  in  any  way  fails  to 
inform  the  defendant  with  precision  of 
what  is  required  of  him. 

Oases  generally  of  local  application. 

The  reader  will  remember  that,  in  the 
variety  of  statutes  and  rules  in  the  va- 
rious jurisdictions,  cases  on  this  sub- 
ject are  not  likely  to  be  of  much  au- 
thority beyond  the  jurisdiction  where 
they  were  decided.  In  this  connection 
particular  reference  may  be  made  to  the 


Eng^lish  decisions  under  the  Act  of  Wil- 
liam IV.,  where,  if  the  defendant  made 
prompt  application,  the  court  would  set 
aside  the  service  of  a  writ''  for  almost 
any  defect  in  the  copy,  such  as  in  date,^ 
in  names  or  description  of  parties  or  at- 
torneys,® in  subscription  of  the  time 
within  which  the  writ  must  be  served,** 
in  the  designation  of  the  court  in  which 
the  appearance  was  to  be  entered,^*  or 
in  other  respects.**  While  some  of  the 
cases  reached  the  limits  of  technicality, 
others  disregarded  small  defects.** 

But  if  the  objection  was  not  prompt- 
ly made,  which  in  general  meant  before 


7  It  was  the  theory  in  cases  where  only 
the  copy  was  defective  that  only  the  service 
or  the  service  and  the  copy  should  be  set 
aside,  and  not  the  original  writ.  Thus,  in 
two  cases  where  it  seems  to  have  been 
taken  for  granted  that  the  original  writs 
were  correct,  the  court  reversed  the  order 
of  the  court  below  setting  aside  the 
original  writ  because  of  a  defect  In  the  copy. 
Chalkley  v.  Carter  (1835)  4  Dowl.  P.  C. 
(Eng.)  481;  Crow  v.  Field  (1840)  8  Dowl. 
P.  C.  (Eng.)  231. 

•  Byfield  v.  Street  (1833)  2  Dowl.  P.  C. 
739,  10  Bing.  27,  131  Eng.  Reprint,  815,  3 
Moore  &  S.  407,  2  L.  J.  C.  P.  N.  S.  171; 
Perring  v.  Turner  (1834)  3  Dowl.  P.  C. 
(Eng.)  15;  Edwards  v.  Collins  (1836)  2 
Dowl.  P.  C.  (Eng.)  227,  2  H.  &  W.  299; 
Smart  v.  Johnson  (1837)  6  Dowl.  P.  C.  90, 
3  Mees.  &  W.  69,  150  Eng.  Reprint,  1060; 
Corrall  v.  Foulkes  (1848)  6  Dowl.  &  L. 
(Eng.)  590,  2  Saund.  &  C.  262;  Quilters  v. 
Neely  (1840)  9  Dowl.  P.  C.  (Eng.)  139. 

Perhaps  it  was  under  this  statute  that 
the  service  was  set  aside  for  a  mistake  in 
date  in  Scott  v.  Heffernan  (1836)  5  U.  C. 
Q.  B.  O.  S.  321. 

It  may  be  noted  in  this  connection  that  in 
Wilson  V.  Storey  (1856)  2  Ont.  Pr.  Rep. 
304,  where  the  teste  of  the  ca.  re.  served 
omitted  the  year  1856)  reading,  "one  thou- 
sand eight  hundred  and  ,"   the  court, 

on  application  to  set  aside  the  defendant's 
arrest,  amended  the  copy,  charging  the 
plaintiff  the  costs  of  the  application  and  of 
the  amendment. 

«Hodd  v.  Langridge  (1837)  5  Dowl.  P.  C. 
(Eng.)  721  (name  of  plaintiff  omitted) ; 
Cook  v.  Vaughan  (1838)  6  Dowl.  P.  C. 
(Eng.)  695  (''gentleman"  omitted  after  de- 
fendant's name  in  copy,  although  the  word 
need  not  have  been  in  original ) ;  Ward  v. 
Lloyd  (1841)  9  Dowl.  P.  C.  (Eng.)  213 
(where  the  copy  was  indorsed  as  to  the 
name  of  the  attorney,  "this  writ  was  issued 
by"  A.  B.  of,  etc.,  "attorney  for  the  said 
— "  without  mentioning  whom). 

In  Rice  v.  Huxley  (1833)  2  Dowl.  P.  C. 
(Eng.)  231,  the  court  set  aside  the  writ  (a 
common  appearance  to  be  entered)  where 
the  copy  contained  the  residence  of  the  de- 
fendant, but  the  original  omitted  it. 

But  in  Tyser  v.  Bryan  (1834)  2  Dowl. 
P.  C.  (Eng.)  640,  the  court  refused  to  set 
L.R.A.1917C. 


aside  a  distringas  on  the  ground  that  the 
copy  summons  left  at  the  defendant's  resi- 
dence was  against  "Andrew  Bryan,"  the 
original  being  '* Andrews  Bryan,"  as  it  was 
sufficient  for  the  purposes  of  a  distringas. 

10  Patterson  v.  Busby  (1839)  5  Mees.  & 
W.  521,  151  Eng.  Reprint,  221,  7  Dowl.  P. 
C.  868,  9  L.  J.  Exch.  N.  S.  16,  and  Day  v. 
Holly  (1843)  7  Jur.  (Eng.)  534,  2  Dowl.  N. 
S.  974,  12  L.  J.  Q.  B.  N.  S.  295,  where  in 
each  case  the  court  set  aside  the  service  as 
the  copy  did  not  have  subscribed  to  it  the 
statutory  memorandum.  "This  writ  is  to  be 
served  within  four  calendar  months." 

11  Street  v.  Carter  (1834)  2  Dowl.  P.  C. 
(Eag.)  671,  where  the  copy  omitted  the 
court  and  also  the  words,  "sheriff  of  War- 
wickshire; "  Stevenson  v.  Thorne  (1844)  2 
Dowl.  &  L.  230,  13  Mees.  &  W.  149,  153 
Eng.  Reprint,  61,  13  L.  J.  Exch.  N.  S.  303, 
8  Jur.  518,  where  the  copy,  though  tested  in 
the  name  of  the  chief  baron,  directed  the 
appearance  to  be  entered  "in  our  court  of 

."     (The  form  of  the  original  is 

not  shown.) 

"Copley  V.  Medeiros  (1844)  2  Dowl.  & 
L.  (Eng.)  74  (copy  omitted  to  state  form 
of  action);  Smith  v.  Pennell  (1834)  2  Dowl. 
P.  C.  (Eng.)  654  (copy  omitted  the  word 
"London"  in  the  indorsement  "Old  Jewry, 
London");  Nieol  v.  Boyne  (1833)  2  Dowl. 
P.  C,  761,  10  Bing.  339,  131  Eng.  Reprint, 
935  (where  the  original  was  directed  to  the 
"sheriffs  of  London"  and  the  copy  to  the 
"sheriff  of  London"). 

The  defendant  was  discharged  out  of  cus- 
tody on  filing  a  common  appearance,  in 
Hodgkinson  v.  Hodgkinson  (1834)  2  Dowl. 
P.  C.  (Eng.)  535,  where  the  original  writ 
was  directed  to  the  sheriff  of  Middlesex,  and 
the  copy  was  directed  to  the  sheriff  of  Mid- 
desex.  The  court  said  the  omission  proved 
a  variation  in  sound  and  sense.  But  in 
Sutton  v.  Burgess  (1835)  1  Gale,  17,  1 
Cromp.  M.  &  R.  770,  149  Eng.  Reprint,  1291, 
3  Dowl.  P.  C.  489,  5  Tyrw.  320,  4  L.  J.  Exch. 
N.  S.  109,  the  court,  referring  to  the  Hodg- 
kinson Case,  said:  "We  have  disapproval 
of  this  case." 

Win  Pocock  V.  Mason  (1834)  1  Bing. 
N.  C.  245,  131  Eng.  Reprint,  1111,  the  omis- 
sion in  the  copy  of  a  capias  served,  of  the 
words  "the"  and  "by,"  not  altering  the 
sense,  was  held  immaterial. 
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the  appcaranee  day,  the  irregularity  was 
deemed  waived  by  the  defendant's 
laches.^* 

The  modern  practice  would  seem  to 
admit  of  less  technicality." 

Defects  im  Tarions  pavtleiilara  •^  alC- 
natures. 

The  omission  in  the  copy,  of  a  copy 
of  the  court  clerk's  signature  to  the  orig- 
inal writ,  is  not  material.^*  So  the 
omission  from  the  copy  delivered,  of  a 
copy  of  the  judge's  signature,  does  not 
render  the  service  insufficient. ^"^  And 
the  signature  of  the  issuing  clerk  of  the 
Crown  office  is  an  immaterial  part  of 
the  writ,  and  there  is  no  invalidity  in 


the  service  if  the  oopy  omits  it^'  or 
states  it  incorrectly.** 

The  omission  from  the  copy  of  a  sub- 
poBua  to  answer  in  chancery,  of  the 
signature  of  the  complainant  or  his  so- 
licitor or  of.  the  officer  serving  the  same, 
as  required  by  the  rules  of  court,  was 
not  regarded  as  sufficient  reason  to  set 
the  service  aside  nearly  a  year  after  the 
entry  of  a  decree  thereon  j  •^  on  the  oth- 
er hand,  it  has  been  held  that  the  court 
obtained  no  jurisdiction  from  the  de- 
livery of  a  notice  omitting  a  copy  of 
the  signature,  where  the  original  was 
not  read  and  the  statute  required  a  no- 
tice signed  by  the  plaintiff  or  his  attor- 
ney and  provided  that  the  service  might 


In  Sutton  V.  Burgess  (Eng.)  supra,  it  was 
held  immaterial  that  the  copy  of  the  writ 
delivered  omitted  the  s  in  the  word  "she** 
in  the  expression,  "She  shall  be  found  in 
your  bailiwick,"  as  it  could  not  mislead. 

"Edwards  v.  Collins  (1836)  6  Dowl.  T. 
C.  (Eng,)  227,  2  H.  &  W.  209  (mistake  in 
date  of  teste). 

win  Hanmer  v.  Qifton  [1894]  1  Q.  B. 
(Eng.)  238,  10  Reports,  65,  42  Week.  Rep. 
287,  it  was  held  to  be  immaterial  that  the 
copy  of  an  amended  specially  indorsed  writ 
did  not  contain  the  date  of  the  order  for 
amendment  and  the  date  on  which  the 
amendment  was  made,  which  by  rule  were 
required  to  be  on  the  amended  indorsement. 

In  the  same  case  it  was  also  held  where 
a  specially  indorsed  writ  was  amended,  and 
the  copy  of  the  amended  writ  delivered 
omitted  one  fact  stated  in  the  original,  that 
the  defendants  were  sufficiently  informed 
by  the  copy  served. 

In  Wesson  v.  Stalker  (1882)  47  L.  T.  N. 
S.  (Eng.)  444,  the  court  refused  to  set  aside 
a  judgment  by  default  where  the  original 
writ  was  tested  in  1882,  and  had  a  special 
indorsement  of  particulars  of  goods  sup- 
plied, containing  two  dates  in  July,  1882, 
and  four  dates  in  Aiigust,  1882,  and  was 
headed  1882.  The  copy  was  correct  in  all 
respects  except  it  was  tested,  "one  thous- 
and eight  hundred  and  eighty,"  Denman, 
J.,  said:  **If  we  set  these  proceedings  aside 
we  should  be  giving  effect  to  a  contempt- 
ible quibble.** 

i«  Clutterbuck  v.  Wildman  (1832)  2 
Tyrw.  (Eng.)  276;  Milner  v.  Marriott 
(1908)  7  West.  L.  R.  (Can.)  793  (served 
on  garnishee) ;  Lyon  v.  Bai.dwin,  ante,  148, 
(where  the  original  was  exhibited). 

The  failure  of  the  clerk  to  sign  the  copy 
process  served  is  amendable  by  having  the 
clerk  sign  such  copy  process  alter  the  serv- 
ice.    Cochran  v.  Davis  (1856)  20  Oa.  581. 

In  Jones  v.  Marshall  (1896)  3  Kan.  App. 
529,  43  Pac.  840,  infra,  under  "Names  of 
parties,*'  where  the  copy  was  defective  in 
many  respects,  the  court,  in  holding  it  in- 
valid, apparently  rested  its  decision  on 
grounds  other  than  the  omission  of  the 
clerk's  signature. 
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Contra:  In  Hayashi  v.  Iwata  (1903)  14 
Haw.  627,.  it  was  held  that  the  omissions 
from  the  copy  summons  served  on  the 
garnishee,  of  the  copy  of  the  clerk's  sig- 
nature and  of  the  seal,  were  cause  to  set 
aside  the  service,  the  decision  being  appar- 
ently grounded  on  the  omission  of  the  sig- 
nature; and  it  was  further  held  that  the 
defect  was  not  cured  by  an  indorsement  not 
required  by  law,  of  the  date  of  issuance  hav- 
ing thereto  a  copy  of  the  clerk's  signature. 

W  Greenleaf  V.  Mumford  (1865)  30  How. 
Pr.  (N.  Y.)  30,  19  Abb.  Pr.  469  (warrant 
of  attachment),  reversed  on  other  grounds  in 
(1868)  60  Barb.  543,  4  Abb.  Pr.  N.  S.  130, 
35  How.  Pr.  148. 

In  Collins  v.  Merriam  (1859)  31  Vt.  622, 
where  one  sued  in  a  justice's  court  brought 
audita  querela  to  set  aside  the  judgment, 
alleging  the  copy  writ  served  upon  him 
had  no  name  of  a  justice  signed  to  it,  the 
county  court  found  the  notice  of  the  suit 
sufficient  as  proved  by  the  officer's  retimx; 
but  there  was  evidence  that  the  patty  sued 
consented  to  a  continuance.  The  supreme 
court  seems  to  have  considered  that  the 
finding  of  the  county  court  was  conclusive, 
but  said:  "The  return  of  the  person  de- 
puted to  serve  the  writ,  which  is  sworn  to, 
states  that  he  delivered  to  Collins  a  true 
and  attested  copy  of  the  writ,  with  his  re- 
turn on  the  original  writ  indorsed  thereon. 
Suppose  there  was  an  omission  to  annex 
the  name  of  the  magistrate  who  signed 
the  writ  to  the  copy.  I  apprehend  this 
would  not  defeat  the  effect  of  the  service 
as  a  notice,  and  under  our  decisions  would 
not  constitute  matter  of  abatement." 

"Carroll  v.  Light  (1854)  1  Ont.  Pr.  Rep. 
137. 

i»  Hopkins  v.  Haskayne  (1854)  1  Ont.  Pr. 
Rep.  184,  where  the  signature  of  the  clerk 
of  the  court  appeared  correctly  upon  the 
copy  served,  and  the  original  had  upon 
the  margin  "Issued  by  Robert  Pearson  at 
the  city  of  Toronto,"  and  on  the  copy  was 
"John**  instead  of  'Tlobert,*'  Robert  being 
the  clerk  in  the  Crown  office,  and  it  was 
held  that  there  was  no   material   error. 

socreveling  v.  Moon  (1878)  39  Mich.  563. 
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be  by  reading  the  notice  to  the  defend- 
ant and  delivering  personally  to  him  a 
copy  of  it.*^ 

—  seal. 

The  copy  served  need  not  indicate  that 
the  original  is  sealed,^*  as 'the  seal  is 
to  evidence  the  validity  of  the  sum- 
mons, but  is  not  a  part  of  it  so  as  to 
make  it  necessary  to  be  noted  on  the 
copy.*^ 

—  reTenue  stamp* 

The  copy  of  the  writ  served  is  not 
insufficient    as    containing   no    copy   or 


memorandum  of  the  United  States  reve^ 
nue  stamp  upon  the  original  writ,  as 
such  stamp  is  no  part  of  the  process.^ 

— ^date. 

In  general,  the  date  is  not  a  material 
part  of  the  writ  and  an  error  in  the 
copy  served  in  respect  to  the  djftte  is 
immaterial.''^  Of  course,  if  the  mistake 
or  omission  in  the  date  alters  the  return 
day  or  makes  it  indefinite,  a  different 
question  is  presented.  Otherwise  an 
omission  to  date  the  copy  is  a  mere 
clerical  error,  and  not  prejudicial.^ 


81  Hoitt  V.  Skinner  (1896)  99  Iowa,  360, 
where  the  court  referred  also  to  the  fact 
that  the  copy  left  blank  the  term  at  which 
appearance  was  required,  although  the  cap- 
tion showed  it  was  to  be  August  term,  and 
intimated  that  possibly  if  that  had  been 
the  only  omission  the  defendants  should 
have  required  the  sheriff  to  amend  his  re- 
turn. 

MSietman  v.  Goeckner  (1906)  127  IlL 
App.  67;  Kelley  v.  Mason  (1853)  4  Ind. 
618;  Hughes  v.  Osborn  (1873)  42  Ind.  450 
(service  by  leaving  a  copy  at  residence) ; 
Herold  v.  Coates  (1911)  88  Neb.  487,  129  N. 
W.  998  (where  the  copy  read,  "Witness 
my  official  signature  and  the  seal  of  said 
court*');  Omeron  v.  Wheeler  (1849)  6  tJ. 
C.  Q.  B.  355;  Carroll  v.  Light  (1864)  1  Ont. 
Pr.  Rep.  137. 

In  Clutterbuck  v.  Wildman  (1832)  2  Tyrw. 
(Eng.)  276,  supra,  under  ''Signatures," 
the  court  stated  that  if  the  copy  required 
everything  in  the  writ  it  would  require  a 
seal. 

The  omission  to  indicate  the  seal  was 
apparently  not  regarded  as  material  in 
Hayashi  v.  Iwata  (1903)  14  Haw.  627,  su- 
pra, under  "Signatures,"  nor  in  Jones  v. 
Marshall  (1896)  3  Kan.  App.  529,  43  Pac. 
840.  infra,  under  "Names  of  parties." 

MSietman  v.  Goeckner  (1906)  127  lU. 
App.  67. 

In  Hughes  v.  Osborn  (1873)  42  Ind.  450, 
the  court  said:  "The  sheriff  is  not  the 
keeper  of  the  seal  of  the  court,  nor  au- 
thorized to  affix  it  to  writs  or  the  copies 
thereof.  It  could  hardly  have  been  antici- 
pated by  the  legislature,  when  the  sheriff 
was  authorized  to  serve  by  leaving  a  copy 
of  the  writ,  that  he  should  attempt  to  copy 
the  seal." 

94  Tucker  v.  Potter  (1868)  35  Conn.  43. 
The  same  result  was  reached  in  Watson  v. 
Morton  (1864)  18  Abb.  Pr.  (N.  Y.)  138,  27 
How.  Pr.  294,  reversing  (1864)  26  How. 
Pr.  383,  upon  the  ground  that  there  was  no 
authority  requiring  the  copy  to  indicate 
that  the  original  was  duly  stamped;  in  this 
case  there  was,  however,  also  a  general  ap- 
pearance. 

SSKeUey  v.  Mason  (1853)  4  Ind.  618 
(service  by  leaving  a  copy  at  residence) ; 
Lyon  v.  BALi>wiN,  ante,  148  (where  the 
original  was  exhibited) ;  Rogers  v.  Fam- 
ham  (1852)  25  N.  H.  511;  Griffin  v.  Jack- 
L.R.A.1917C. 


son  (1891)  36  N.  Y.  S.  R.  110,  13  N.  Y. 
Supp.  321  (justice's  summons  dated  June 
22,  1889,  and  returnable  June  29,  1889,  copy 
served  June  22,  1889,  dated  June  29,  1889) ; 
Mayerson  v.  Cohen  (1908)  123  App.  Div. 
646,  108  N.  Y.  Supp.  59. 

In  Rogers  v.  Farnham  (1852)  25  N.  H. 
511,  where  a  writ  of  attachment  was  dated 
on  the  2d  day  of  August,  1852,  and  was 
returnable  "on  the  third  Tuesday  of  Au- 
gust, instant,"  and  the  summons,  served 
August  20,  1852,  while  returnable  at  the 
same  time  as  the  writ,  had  no  date,  the 
court  declined  to  abate  the  writ. 

Contra:  In  Gould  v.  Tryon  (1844)  Walk. 
Ch.  (Mich.)  339,  where  a  subpoena  to  an- 
swer was  tested  October  31st,  1843,  and 
the  copy  served  was  tested  October  3lst, 
1840,  the  chancellor  set  aside  the  service  on 
the  authority  of  Axden  v.  Walden  (1833) 
1  Edw.  Ch.  (N.  Y.)  631;  but  in  the  Ardett 
Case  the  defect  was  an  omission  of  the  re- 
turn day  in  the  copy  served. 

W  Mayerson  v.  Cohen  (1908)  123  App 
Div.  646,  108  N.  Y.  Supp.  59. 

In  a  case  where  all  the  facts  are  not 
clearly  reported,  but  the  summons  waa 
served  by  publication,  a  copy,  it  would 
seem,  being  also  delivered,  the  court 
said:  "I  do  not  regard  the  date  of  the 
summons  as  so  material  a  part  thereof  as 
to  require  the  court  to  set  aside  the  serv- 
ice of  such  summons  on  the  ground  of  the 
variance  between  the  date  of  the  original 
and  the  copy,''  and  stated  that  the  defend- 
ant could  have  inspected  the  original  on 
file.  George  v.  Fitzpatrick  (1896)  25  N.  Y. 
Civ.  Proc.  Rep.  383,  41  N.  Y.  Supp.  211. 

Where  the  declaration  on  file  was  entitled 
in  the  January  term,  to  wit,  "February  21, 
in  the  term  of  January,  in  the  year  of  our 
Lord  1842,"  and  the  copy  served  was  the 
same  except  that  the  year  was  40  instead 
of  42,  and  to  both  was  attached,  as  a  bill 
of  particulars,  a  promissory  note  to  which 
the  defendants  were  parties,  dated  Septem- 
ber 28,  1841,  at  ninety  days,  the  court,  in 
holding  the  variance  immaterial,  said  inter 
alia:  "It  is  impossible  that  this  variance 
from  the  title  of  the  declaration  on  file 
could  have  misled  Shepherd  when  com- 
pared with  the  bill  of  particulars  of  a  note 
not  due  on  its  face  till  1842.  Whether  the 
defendant  can  be  misled  or  not,  I  think 
furnishes  the  true   test  of   the   service   of 
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—  maaies  of  parties. 

In  generali  a  defect  in  the  copy  de- 
livered  in  the  name  of  a  party  is  not 
considered  material  where  the  party 
served  is  not  misled."  Thus,  the  service 
was  held  sufficient  where  the  copy  de- 
livered omitted  on  its  face  the  name  of 
the  plaintiff,  but  such  name  appeared 
upon  the  back  of  the  copy.^*  So  it  was 
held  to  be  no  material  defect  that  the 
copy  summons  delivered  in  serving  the 
defendant  corporation  had  its  name 
"Great  Northern  Hotel  Cy,"  instead  of 
"Great  Northern  Hotel  Co."»  So  the 
service  of  a  justice's  summons  was  not 
void,  but  merely  irregular,  where  the 
copy  delivered  omitted  the  name  of  the 
plaintiff,  but  the  correct  original  was 
read  to  the  defendant  as  the  statute  re- 
quired.** 

But  a  default  judgment  in  a  district 
court  was  held  void-  where  the  statute 
required  the  name  of  the  plaintiff  and 
the  answer  day,  and  the  copy  left  at  the 
defendant's  residence  omitted  both,  and 
was  also  without  date  or  signature  or 
copy. or  memorandum  of  a  seal,  as  the 
court  acquired  no  jurisdiction;  the  de- 
cision resting  on  the  omissions  of  the 
name  and  answer  day,  and  not  referring 


to  the  fact  that  the  eopy  had  an  in- 
dorsement stating  the  amount  for  which 
judgment  would  be  taken  which  con- 
tained the  plaintiff's  name,  the  date  of 
issue)  and  the  signature  of  the  clerk  or 
a  copy  thereof.*^ 

It  has  been  held,  however,  in  Canada, 
that  if  the  original  summons  is  correct, 
but  the  copy  delivered  gives  a  wrong 
name  to  the  plaintiff,  and  the  defendant 
enters  an  appearance  entitled  as  in  the 
copy,  the  appearance  is  a  nullity  and 
judgment  entered  by  default  in  spite 
of  it  will  be  good.  Of  coarse,  as  pointed 
out  in  the  early  part  of  this  note,  this 
case  necessarily  proceeds  upon  the  doc- 
trine that  the  purpose  of  process  is  not 
to  bring  the  defendant  into  court,  but 
to  make  a  record  in  the  court.** 

» court   or   plaee   of   appearaaeo. 

It  would  seem  to  be  clear  that  the 
copy  delivered  should  distinctly  inform 
the  party  served  of  the  court  or  place  at 
which  he  is  to  appear. 

It  has  been  held  in  New  York  that, 
where  the  original  summons  (issued  by 
the  attorney)  was  entitled  in  one  court, 
and  the  copy  served  was  entitled  in  an- 
other court,  the  action  was  pending  only 


process    (and  this  declaration   waa   in  the  j 
nature  of  process)  as  well  as  of  the  service 
of  a  notice."    Union  Furnace  Co.  v.  Shep- 
herd (1842)  2  Hill  (N.  Y.)  413. 

The  omission  of  the  date  does  not  seem  to 
have  been  considered  material  in  Jones  v. 
Marshall  (1896)  3  Kan.  App.  529,  43  Pac. 
840,  infra,  under  "Names  of  parties." 

»In  Holman  v.  Goslin  (1901)  63  App. 
Div.  204,  71  N.  Y.  Supp.  197,  where  the 
original  summons  stated  the  name  of  the 
defendant  correctly,  but  in  the  copy  served 
upon  him  the  name  was  Joslin  instead  of 
Goslin,  and  at  the  time  of  the  service  of 
the  summons  and  complaint  he  was  also 
served  with  an  order  of  arrest,  the  papers 
of  which  stated  his  name  correctly,  it  was 
held  that  the  court  had  jurisdiction  to  enter 
the  judgment,  and  that  an  order  vacating 
it  was  erroneous  and  must  be  reversed;  it 
does  not  appear  what  the  name  waa  in  the 
complaint. 

That  a  citation  served  stated  incorrectly 
the  initials  of  the  name  of  a  codefendant, 
it  being  otherwise  correct,  is  not  material. 
Gunter  v.  McEntire  (1893)  —  Tex.  Civ. 
App.  — ,  24  S.  W.  590,  where  it  seems  to 
be  probable  that  the  original  citation  was 
correct. 

In  Conroy  v.  Bigg  (1908)  109  N.  Y.  Supp. 
014,  the  court  was  of  the  opinion  where 
two  suits  were  brought  at  the  same  time, 
one  by  J.  C,  a  father,  and  the  other  by 
J.  C.,  his  son,  by  guardian,  that  if,  in  the 
father's  suit,  the  original  and  alias  sum- 
monses were  both  properly  entitled,  and 
copies  of  both  were  served  at  the  same 
L.R-A.1917C. 


time  with  the  complaint,  and  the  copy  alias 
summons  served  in  the  son's  suit,  was  en- 
titled J.  C,  by  guardian,  there  was  no  juris- 
dictional error. 

SB  Williams  v.  Connors  (1909)  149  lU. 
App.  29. 

W  Great  Northern  Hotel  Co.  v.  Farrand 
&  V.  Organ  Co.  (1899)  90  HI.  App.  419, 
where  the  court  said:  "The  statute  provides 
that  in  a  suit  against  a  corporation,  it  'may 
be  served  with  process  by  leaving  a  copy 
thereof  with  its  president.'  That  statute 
does  not  require  a  facsimile  of  the  process 
to  be  thus  delivered.  The  question  is,  Has 
the  office  and  purpose  of  the  process  been 
attained  ?" 

SO  Martin  v.  Lindstrom  (1898)  73  Minn. 
121,  75  N.  W.  1038.  In  this  case  the  plain- 
tiff failed  in  an  action  of  replevin  for  goods 
sold  in  execution  of  a  default  justice's  judg- 
ment against  him  as  defendant,  the  copy 
justice's  summons  omitting  the  name  of  the 
plaintiff,  and  the  statute  requiring  that  the 
justice's  summons  shall  be  served  ''by  read- 
ing the  same  to  the  defendant  and  deliver- 
ing a  copy  thereof  to  him  if  requested." 

>i  Jones  V.  Marshall  (1896)  3  Kan.  App. 
529,  43  Pac.  840,  where  the  court  presumed 
that  the  sheriff  had  a  legal  summons. 

MRoss  V.  Fraser  (1860)  6  tJ.  C.  L.  J.  282, 
dismissing  the  defendant's  summons  to  set 
aside  the  judgment,  the  writ  of  fi.  fa.,  and 
all  proceedings  had.  For  a  quotation  from 
the  opinion  in  this  case,  which  is  an  excel- 
lent illustration  of  the  reductio  ad  absur- 
dum  of  the  doctrine  referred  to,  see  the 
early  part  of  this  note. 
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in  the  lattiBr  oonrt,  and  that  the  plain- 
tiff was  bound  by  the  process  served.^ 
But  clerical  errors  or  omissions  not 
misleading  in  their  nature  will  not  in- 
validate  the   service.** 

—  return,  day. 

What  is  said  in  the  early  part  of 
this  note  of  the  attempt  of  courts  to 
consider  whether  a  defect  has  misled 
where  the  correct  meaning  is  not  en- 
tirely clear  from  the  face  of  the  paper 
particularly  applies  to  a  matter  of  such 
importance  to  the  defendant  as  the  dis- 
tinct statement  of  the  time  of  appear- 
ance. It  would  seem  to  be  clear  that, 
apart  from  purely  clerical  errors  or 
blemishes  which  do  not  leave  the  cor- 
rect return  day  in  any  doubt,  the  courts 
have  no  right  at  all  to  enter  into  the 
question  of  whether  in  their  opinion 
the  party  was  misled. 

—  —  ymrely    elerioal    errors    or    blent- 
iskesd 

Where  there  is  an  apparent  clerical 
error  or  blemish  in  the  copy  delivered, 
in  stating  the  return  day,  but  the  cor- 


rect day  clearly  appears,  the  aerriee  is 
good.** 

—  —  defects  not  regarded,  as  party  was 
not  misled. 

In  some  cases  the  particular  reason 
why  the  party  was  not  misled  is  not 
pointed  out.** 

In  others  the  particular  reason  is 
given.  Thus,  in  one  case  the  court  de- 
clined to  reverse  a  default  justice's  judg- 
ment where  the  copy  served  was  return- 
able at  10  A.  M.  and  the  correct  time  was 
2  p.  M.,  since,  if  he  had  appeared,  he 
would  have  been  properly  instructed  as 
to  the  correct  hour.*' 

In  some  cases  stress  is  laid  on  the  fact 
that  the  statutes  required  the  reading  of 
the  original  and  a  correct  original  was 
read.  Thus,  it  was  held  that  the  court 
acquired  jurisdiction  where  the  original 
notice  named  correctly  the  24th  day  of 
May  as  the  first  day  of  the  term  at 
which  the  defendant  was  required  to 
appear,  and  the  copy  named  the  2d  da^ 
of  May  as  the  first  day  of  such  term.** 
So  a  nonsuit  was  held  to  be  void  where 


M  Bailey  v.  Sargent  Granite  Co.  (1893) 
23  N.  Y.  Civ.  Proc.  Rep.  319,  29  N.  Y.  Supp. 
1106. 

•♦Where  the  copy  citation  Served  con- 
tained all  that  the  statute  required,  it  was 
held  sufficient  although  there  was  surplus- 
age in  the  original  not  copied,  as  the  sheriff 
was  not  required  to  copy  the  surplusage. 
Herman  v.  Sprigg  (1825)  3  Mart.  N.  S. 
(La.)  190,  where  the  original  required  the 
defendant  to  "file  his  answer  in  the  ofiice 
of  the  clerk  of  the  third  district  court, 
holden  in  and  for  the  parish  aforesaid,  at 
the  town  of  Baton  Rouge,"  the  word  **afore- 
said"  referring  to  the  parish  of  East  Baton 
Rouge,  and  the  copy  served  required  the 
defendant  to  file  his  answer  'in  the  ofiice 
of  the  clerk  of  the  district  court  holden  for 

the  parish  at  the  town  of  Baton 

Rouffe,"  the  statute  not  requiring  the  state- 
ment of  the  parish  for  which  the  court 
was  holding. 

Where  the  original  summons  correctly 
read,  "to  appear  before  W.  S.  Kutz, 
Esquire,  one  of  the  justices  of  the  peace  in 
and  for  said  county,  at  his  office  in  Tunk- 
hannock  Boro,"  but  the  copy  served  on  the 
defendant,  Basler,  gave  the  name  of  the  jus- 
tice in  the  phrase  quoted  as  "W.  S.  Basler*' 
instead  of  **W.  S.  Kutz,"  and  was  signed 
with  the  name  "W.  S.  Kutz,  justice  of  the 
peace,"  and  the  record  showed  that  the  de- 
fendant had  already  been  before  the  justice 
on  the  same  claim,  the  court  considered  that 
he  had  not  been  misled,  but  held  that  the 
record  of  the  justice,  being  correct,  could 
not  be  impeached  except  for  fraud.  Biles 
v.  Basler  (1900)  24  Pa.  Co.  Ct.  3. 

••Ketchum  v.  Bourland  (1912)  —  Tex. 
Civ.  App.  — ,  145  S.  W.  276.  See,  in  this 
connection,  Iloitt  v.  Skinner  (1896)  99 
L.R.A.1917C. 


Iowa,  360,  68  N.  W.  788,  supra,  under  "Sig- 
natures." 

8<{In  a  case  where  it  is  not  clear  wheth- 
er the  original  writ  had  the  return  day  cor- 
rectly stated  or  not,  it  was  held  to  be  no 
material  error  that  the  copy  of  a  writ  test- 
ed November  26,  2  Wm.  Iv.,  served  Decem- 
ber 31,  had  a  notice  to  appear  11th  Janu- 
ary, 1831,  instead  of  1832,  as  it  could  not 
mislead.  Clutterbuck  v.  Wildman  (1832) 
2  Tyrw.  (Eng.)  276. 

In  Robson  v.  McGowan  (1859)  1  Out. 
Pr.  Rep.  323,  where  the  copy  summons 
served  was  an  unfilled  blank,  but  its  in- 
dorsements  apparently  gave  all  material 
information  except  as  to  the  return  day,  the 
defendant,  after  his  goods  had  been  seized 
under  a  fi.  fa.,  made  application  to  set 
aside  the  writ,  the  copy,  the  service,  and 
all  subsequent  proceedings,  which  was  de- 
nied as  not  made  in  time,  it  being  consid- 
ered that  the  service  was  not  a  nullity  as 
the  defendant  from  the  notices  indorsed 
had  all  reasonable  notice. 

"\^Tiere  the  defendant  claimed  that  the 
copy  of  a  subpoena  to  answer  served  upon 
him  contained  no  return  day,  but  waited 
several  months  and  after  judgment  moved 
to  vacate  it,  his  motion  was  denied  on  the 
ground  of  gross  laches;  but  the  court  also 
thought  that  the  charge  against  the  sub- 
poena was  not  made  out.  Gould  v.  Castel 
(1882)   47  Mich.  604,  11  N.  W.  403. 

«7 Titus  V.  Whitney  (1837)  16  N.  J.  L.  85. 
31  Am.  Dec.  228. 

»8  Irions  v.  Kevstone  Mfg.  Co.  (1883)  61 
Iowa,  406,  16  N.'W.  349,  holding  that  the 
defendant,  having  sufl'ered  judgment  by  de- 
fault, could  not  cancel  it  by  an  action  in 
equity  for  that  purpose. 
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the  correct  original  Emmons,  which  was 
read  to  the  defendant,  named  the  re- 
turn hour  at  1  o'clock  in  the  afternoon, 
and  the  copy  delivered  had  it  1  oi'clock  in 
the  forenoon,  and  the  defendant's  coun- 
sel, taking  the  copy  with  him,  got  the 
justice  out  of  bed  at  midnight  and  the 
form  of  calling  the  case  was  gone 
through  with  at  1  o'clock  in  the  morning, 
and  an  entry  of  nonsuit  made,  but  sub- 
sequently, on  the  same  forenoon,  the 
counsel  read  the  original  summons  and 
saw  that  it  was  returnable  at  1  o'clock 
that  afternoon.** 

Similarly,  where  the  original  correct 
subpoena  to  answer  was  shown  to  the 
defendant,  but  the  copy  left  with  him 
was  returnable  seventeen  days  before  its 
issue,  and  he  was  an  attorney  and  was 
not  misled,  but  delayed  until  after  the 
decree,  it  was  held  that  the  defect  was 
no  good  cause  to  vacate  the  decree  and 
to  set  aside  the  return  of  service.?*^ 

In  some  oases  it  has  been  held  that 
the  person  served  should  have  known 
that  the*statute  required  a  justice's  sum- 
mons to  be  returned  within  a  certain 
number  of  days,  and  should  have  con- 
strued the  erroneous  Copy  accordingly. 
Thus,  a  summons  issued  and  served 
January  5th,  1907,  returnable  January 
15th,  1907,  was  held  to  be  properly 
served,  although  the  copy  delivered  was 
returnable  January  15th,  1906,  the  court 
observing  that  the  statute  required  the 
appearance  time  in  a  justice's  summons 
to  be  not  less  than  three  nor  more  than 


fifteen  days  from  the  date  on  which  it 
was  issued.^^  So  it  was  held  that  the 
justice  was  not  without  jurisdiction 
where  his  sununons,  dated  July  10, 1906, 
was  returnable  on  the  18th  day  of  July, 
1906,  but  the  copy  served  read  the 
"18th  day  of  July,  190  ,"  the  court  ob- 
serving that  the  defendant  and  his  at- 
torney (whom  he  had  consulted)  must 
have  known  that  the  justice's  summons 
must  be  made  returnable  in  not  less 
than  six  nor  more  than  twelve  days  from 
its  date  of  issue.^ 

—  — defects  lield  material. 

It  has  been  held  a  material  defect 
that  the  copy  delivered  omitted  the 
return  day;**  that  the  copy  summons 
was  returnable  in  twenty  days  and  the 
original  in  seven ;  **  that  the  copy  sum- 
mons was  returnable  December  7th  and 
the  original  December  5th ;  *•  that  the 
copy  summons  dated  February  26,  1903, 
was  returnable  February  10,  1903 ;  *® 
that  the  copy  summons  was  dated  Au- 
gust 20th,  1896,  and  returnable  August 
1st,  1896,  instead  of  September  1st, 
1896 ;  *■'  that  the  copy  summons  was  re- 
turnable at  December  term  and  the  orig- 
inal at  April  term,  and  the  only  terms  a 
year  were  April  and  November.** 

It  has  been  held  where  a  writ  of  at- 
tachment was  returnable  on  the  first 
Tuesday  of  October,  a.  d,  1826,  and  the 
summons  delivered  was  returnable  on 
the  first  Tuesday  of  October,  a.  d.  1827. 
that  there  was  cause  to  abate  the  writ.*^ 


»  Merrick  v.  Mayhue  (1879)  40  Midi.  196, 
where  the  court  said:  "The  true  time  for 
appearance  had  not  arrh'ed,  and  this  noc- 
turnal manoeuver  was  ivithout  effect  to  an- 
ticipate it." 

40  Low  V.  Mills  (188«)  61  Mich.  38,  27  N. 
W.  877,  where  the  decree,  which  had  been 
vacated,  was  not  reinstated  because  of  an- 
other error,  but  the  setting  aside  of  the 
return  of  service  was '  reversed. 

♦iWhitmore  v.  Behin  (1911)  22  H.  D. 
280,  133  N.  W.  300. 

4SLenham  Mercantile  Co.  v.  Herke 
(1907)  56  Misc.  310,  105  N.  Y.  Supp.  472, 
holding  that  the  defendant  could  not  ob- 
tain a  prohibition  against  the  enforcement 
of  the  justice's  default  judgment. 

«Arden  v.  Walden  (1833)  1  Edw.  Ch. 
(N.  Y.)  631  (where  the  copy  subpoena 
served  in  foreclosure  had  a  blank  left  for 
the  day  and  month  of  return,  and  on  an 
affidavit  of  due  service  thie  bill  had  been 
taken  pro  confesso,  and  the  proceedings 
were  set  aside). 

Jones  V.  Marshall  (1896)  3  Kan.  App. 
529,  43  Pac.  840  (see  this  case  suprji,  under 
"Names  of  parties"),  where  the  court  lays 
stress  on  the  fact  that  the  statute  re- 
quired the  rettum  day  to  be  stated. 
L.R.A.1917C. 


44  Hatfield  v.  Atwood  (1888)  16  K.  Y. 
Civ.  Proc.  Rep.  330,  8  N.  Y.  Supp.  268, 
where  judgment  entered  seven  days  after 
the  service  was  set  aside  and  the  defendant 
allowed  to  appear  and  demand  a  copy  of 
the  complaint. 

tf  Hoary  ▼.  McHale  (1893)  2  Pa.  Dist  R. 
686,  setting  aside  a  justice's  default  judg- 
ment  where    the    hearing   took   place    De- 
I  cember  5th ;  but  there  was  also  a  fatal  error 
I  in  the  return,  as  it  was  not  under  oath. 
I     4«  Mutual   Alliance  Trust  Co.   v.   Green- 
I  berger   (1904)   86  N.  Y.  Supp.  729,  holding 
that  the  court  acquired  no  jurisdletion   (it 
does  not  appear  whether  the  original  was 
correct  or  not). 

4»  Monroe  v.  White  (1898)  26  App.  Div. 
292,  49  N.  Y.  Supp.  617,  reversing  a  jus- 
tice's default  judgment. 

4«  Patterson  v.  Yancey  (1902)  97  Mo. 
App.  681,  71  S.  W.  845,  setting  aside  the 
judgment  to  enable  the  defendant  to  de- 
fend. 

4»  Nelson  v.  Swett  (1827)  4  N.  H.  256. 

But  in  Coughlin  v.  Angell  (1896)  68  N. 
H.  352,  44  Atl.  525,  it  was  assumed  for 
purposes  of  the  case  that  service  of  a 
writ  of  attachment  by  summons  was  de- 
fective.' 
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^Tarittus  otkev  differe&oes. 

It  has  been  held  that  it  was  no  ob- 
jection that  the  copy  served  did  not  have 
the  copy  of  the  case  marked  upon  it.*^ 
So  it  was  held  immaterial  that  the  copy 
of  the  citation  delivered  described  one  of 
the  drafts  sued  on  as  due  five  months 
after  date  instead  of  four,  though  the 
statute  required  that  the  citation  state 
the  nature  of  the  plaintiffs  demand.^^ 
But  where  the  statute  required  the  sum- 
mons to  contain  upon  its  face  the  words, 
"action  for  a  divorce,"  and  the  copy  de- 
livered omitted  these  words,  the  court 
gave  leave  to  serve  a  correct  copy.** 

It  has  been  held  that  the  indorsement 
on  a  writ,  of  a  bond  that  the  indorser 
will  be  responsible  to  the  defendant  for 
costs  in  certain  contingencies,  is  no  part 
of  the  writ,  and  need  not  be  on  the  copy 
served.*' 

Where  the  amount  indorsed  on  the 
copy  justice's  summons  delivered  was 
for  much  less  than  the  amount  on  the 
original  writ,  it  was  held  that  the  de- ' 


t'endant  was  entitled  to  have  a  default 
judgment  opened.*^  Where  the  statute 
required  that  in  trustee  process  the  copy 
summons  served  on  the  trustee  shall 
have  "a  copy  of  the  return  indorsed 
thereon,"  and  the  return  of  service 
failed  to  show  that  the  copy  had  such 
indorsement,  the  default  judgment  was 
reversed  on  writ  of  error.** 

It  has  been  held  in  one  jurisdiction 
that  it  is  a  material  irregularity  for  a 
person  specially  deputized  by  the  sher- 
iff to  serve  a  writ,  to  omit  from  the  copy 
delivered  a  copy  of  his  deputation  to 
serve  made  by  the  sheriff  upon  the  orig- 
inal writ,  as  a  party  served  is  not 
bound  to  take  notice  of  the  fecial  au-- 
thority  unless  it  be  shown.*^  But  in 
another  jurisdiction  it  has  been  held 
that  such  indorsement  was  no  part  of 
the  summons,  and  that  the  copy  served 
was  sufficient  without  a  copy  of  it.*'' 

Miaoellaneona. 

Some   miscellaneous   matters   are   re- 
ferred to  in  the  note.** 


»0  Peters  v.  Crittenden  (1862)  8  Tex.  132, 
holding  that  it  is  no  objection  that  the 
copy  served  was  not  a  true  copy,  because, 
first,  it  did  not  have  the  number  of  the  case 
marked  upon  it;  second,  it  purported  to  be 
under  the  seal  of  the  court,  whereas,  in- 
stead of  a  seal,  there  was  a  scrawl  with 
L.S.  marked  in  it;  third,  the  day  it  came 
into  the  hands  of  the  sheriff  was  not  marked 
upon  it  as  upon  the  original.  This  deci- 
sion was  before  the  statute  requiring  the 
file  number  of  the  case  to  be  on  the  origi- 
nal citation.  See  Kirk  v.  Hampton  (1885) 
2  Tex.  App.  Civ.  Cas.  (Willson)  630;  Dur- 
ham V.  Betterton  (1891)  79  Tex.  223,  14 
S.  W.  1060. 

siJensen  t.  Hays  (1885)  2  Tex.  App.  Civ. 
Cas.  (Willson)  499   (briefly  reported). 

In  Wilson  v.  Pyles  (1847)  1  Strobh.  L.  (S. 
C.)  367,  where,  by  rule  of  court,  a  copy 
of  the  cause  of  action  was  to  appear  on  the 
process,  and  the  copy  process  served  omit- 
ted the  date  of  one  of  the  two  notes  sued 
on,  it  wafi  held  that  the  thing  omitted  was 
not  part  of  the  process,  and  there  was  no 
error  in  granting  the  plaintiff's  motion  to 
strike  out  the  note  incorrectly  copied. 

M  Sears  v.  Sears  (1886)  9  N.  Y.  Civ.  Proc. 
Rep.  432,  where  the  statute  provided  that 
judgment  by  default  shall  not  be  rendered 
in  divorce  unless ,  either  the  summons  and 
a  copy  of  the  complaint  are  personally 
served,  or  the  copy  of  the  summons  is  de- 
livered to  the  defendant  containing  upon 
its  face  the  words,  "action  for  a  divorce," 
and  no  copy  of  the  complaint  was  served 
and  the  copy  summons  served  omitted  the 
words  quoted. 

5«  White  v.  Taylor   (1869)   48  N.  H.  284. 

MBuck  V.  ^[untley  (1896)  7  Ohio  Dec. 
Reprint,  165,  1  Ohio  L.  J.  186. 

But  in  Bolles  v.  Bowen  (1863)  45  N.  H. 
L.R^.1917C. 


124,  where  the  defendant  pleaded  in  abate- 
ment that  the  writ  contained  an  ad  damnum 
clause  of  $500,  and  the  copy  delivered  con- 
tained no  such  clause,  the  court  held  the 
sheriff's  return  conclusive,  distinguishing 
Nelson  v.  Swett  (1827)  4  N.  H.  266,  supra, 
under  *lleturn  day." 

55  Foster  v.  Hadduck  (1833)  6  N.  H.  217. 
But  in  McKenzie  v.  Ransom  (1860)  22  Vt 
324,  it  was  held  that  the  omission  of  the 
officer  serving  the  trustee  in  trustee  process, 
to  indorse  upon  the  copy  of  the  writ  de- 
livered a  copy  of  his  return,  is  mere  mat- 
ter of  abatement  so  far  as  the  trustee  is 
concerned,  and  is  waived  if  not  pleaded  at 
the  first  appearance,  and  cannot  be  taken 
advantage  of  by  the  claimant  who  ac- 
quired title  subsequently  to  such  service. 

WKelley  v.  Kelley  (1910)  83  Conn.  274, 
76  Atl.  291. 

"Dresser  v.  Wood   (1875)   15  Kan,  344. 

s^It  was  held  in  the  briefly  reported 
case  of  Morris  v.  Herbert  (1815)  1  £xch. 
(£ng.)  85,  that  a  variance  in  the  body  of 
the  process  from  the  writ  of  quo  minus 
itself  is  fatal  and  subversive  of  the  process 
and  the  subsequent  proceedings. 

As  holding  the  plaintiff  concluded  by  a 
default  justice's  judgment  against  the  de- 
fendant where  there  was  a  defect  in  the 
summons  left  at  the  defendant's  residence, 
but  the  sherifi^B  return  was  regular,  see 
Wood  V.  Payea  (1884)  138  Mass.  61. 

In  Dunn  v.  Detroit  Sav.  Bank  (1898)  118 
Mich.  647,  77  N.  W.  6,  it  was  held  in  the 
court  below  that  the  exhibition  to  the 
garnishee  of  the  original  writ,  and  the  serv- 
ice of  a  copy  of  the  afiSdavit  instead  of  a 
copy  of  the  writ,  was  a  good  service,  but  the 
garnishee  did  not  appeal. 

The  following  cases  may  be  here  referred 
to  although  beyond  the  scope  of  this  note: 
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Wliere  the  proeeM  attached  to  the 
original  petition  was  not  signed  by  the 
clerk,  but  a  copy  process  duly  signed  was 
attadied  to  the  copy  of  the  petition  served, 
it  was  held  that  the  clerk  might  sign  the 
original  nunc  pro  tunc.  Myers  v.  Griner 
(1904)  120  Ga.  723,  48  S.  E.  113. 

Where  the  original  notice  of  suit  was  di- 
rected **to  Iowa  Mortgage  and  Trust  Com- 
pany, Hon.  Geo.  W.  Hewett,  Pres./'  and  to 
other  officers  of  the  company,  and  the  copy 
read  and  delivered  to  Hewett  was  directed 
"Geo.  W.  Hewett,  Pres.,  Iowa  Mortgage  A, 


Trust  €k).,'*  and  the  notice  informed  him 
that  a  claim  was  made  against  him,  and 
not  against  the  company,  the  court  dis- 
missed an  action  to  set  aside  a  default 
judgment  based  on  the  ground  that  the 
papers  were  not  directed  to  the  defendant 
individually.  Hewett  v.  Jensen  (1900)  — 
Iowa,  — ,  85  N.  W.  16. 

For  cases  of  alleged  defective  copies  of 
declarations,  etc.,  see,  for  example,  Thomas 
V.  Womack  (1855)  13  Tez.  580;  Glasscock 
V.  SheU  (1882)  57  T^  215. 

B«  S.  S. 
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MINNIE  LONG,  Respt, 

V. 

£.  J.  LONG,  Appt. 
(—  Minn.  — ,  160  N.  W.  687.) 

Divorce  —  imprisonment. 

1.  One  of  the  causes  for  divorce  under 
our  statute  is  sentence  to  imprisonment  in 
any  state  prison  or  reformatory  subsequent 
to  the  marriage.  Held,  that  the  language 
does  not  .limit  the  cause  to  future  sentences 
of  imprisonment;  the  only  limitation  being 
that  the  sentence  must  be  one  imposed  after 
the  marriage. 

For  other  c(Mes,  Bee  D%w>rce  and  Separatum, 
111.  d,  -im  Dig.  1-52  N.  8, 

Same  —  aulHciency  of  flndlnif. 

2.  The  finding  here  sufficiently  shows  a 
sentence  to  imprisonment  in  a  state  prison. 
For  other  cases,  see  Appeal  and  Error,  VII, 

tn,  8,  in  Dig.  1-62  N.  8. 

(December  29,  1016.) 

APPEAL  by  defendant  from  a  decree  of 
the  District  Ck>urt  for  St.  Lawrence 
County  in  plaintiff's  favor  in  an  action  for 
a  divorce.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  A.  C  Finlayson,  for  appellant: 

In  the  absence  of  some  dear  legislative 
expression  to  the  contrary,  statutes  will  be 
construed  pTMpeetively  only,  and  will  not 
be  given  a  retroactive  operation  or  effect. 

Giles  V.  Giles,  22  Minn.  348;  Wilson  ▼. 
Red  Wing,  22  Minn.  488;  Lobdell  v.  Keene, 
85  Minn.  00,  88  N.  W.  426;  Stein  v.  Hanson, 

Headnotes  by  Holt,  X 

Note.  —  As  to  retrospective  effect  of  stat- 
ute prescribing  grounds  oi  divorce,  see  an- 
notation following  this  case,  post»  160. 

Generally,  as  to  the  effect  of  a  conviction 
or  sentence  of  either  husband  or  wife  upon 
the  marriage  relation,  see  note  to  State  v. 
Duket,  31  L.R.A.  515;  that  note  is  supple- 
mented so  far  as  concerns  the  effect  of  a 
pardon  or  a  commutation  of  sentence,  in 
the  note  to  Holloway  v.  Holloway,  7  L.R.A. 
(N.S.)  272. 
L.R.A.19a7C. 


09  Minn.  387,  109  N.  W.  821;  Northrup  v. 
Hayward,  102  Minn.  307,  113  N.  W.  701,  12 
Ann.  Cas.  341;  Whittier  v.  Farmington,  115 
Minn.  182,  131  N.  W.  1079. 

Where  the  ground  for  divorce  is  sentence 
to  imprisonment,  the  courts  are  quite  averse 
to  giving  a  statute  creating  such  ground  a 
retroactive  effect.  ■ 

Greenlaw  v.  Greenlaw,  12  N.  H.  200. 

Mr.  O.  S.  Andresen,  for  respondent: 

Statutes  relating  to  divorce  should  receive 
a  liberal  and  equitable  construction. 

1  Nelson,  Div.  &  Sep.  p.  29,  §  12;  1  Bish- 
op, Marr.  &  Div.  pp.  79-82;  Jones  ▼.  Jones, 
2  Overt.  2,  5  Am.  Dec.  645;  Cole  ▼.  Cole, 
27  Wis.  631. 

Divorce  laws  are  remedial  and  not  penal, 
and  do  not  affect  vested  rights;  therefore  a 
retroactive  divorce  law  would  not  be  ob- 
noxious to  the  Constitution. 

Cooley,  Const.  Lim.  p.  156;  Bishop,  Marr. 
k  Div,  p.  81,  §S  101,  102;  Cole  v.  Cole,  su- 
pra. 

Holt,  J.,  delivered  the  opinion  of  the 
court: 

The  parties  hereto  intermarried  in  1893. 
In  this  action  for  divorce,  the  court  found 
that  in  the  circuit  court  of  Michigan  on  No- 
vember 25,  1908,  defendant,  was  sentenced 
for  the  crime  of  assault  with  intent  to  com- 
mit murder,  to  imprisonment  for  a  maxi- 
mum term  of  his  natural  life  and  a  mini- 
mum term  of  ten  years,  to  the  Branch 
Prison  at  Marquette,  Michigan,  where  he 
ever  since  has  been  confined  under  said  sen- 
tence. Plaintiff  obtained  the  decree  asked, 
and  defendant  appeals. 

By  chapter  443,  Laws  1909  (Gen.  Stat. 
1913,  §  7111),  one  of  the  grounds  for  di- 
vorce  then  existing  was  amended  so  as  to 
read:  ''Sentence  to  imprisonment  in  any 
state  prison  or  state  reformatory  subsequent 
to  the  marriage;  and  in  such  a  ease  a  par- 
don shall  not  restore  the  conjugal  rights.'' 

The  only  change  made  by  the  amendment 
was  substituting  the  worda  "any"  for  the 
word  "tl^e"  immediately  preceding  the  words 
'*state  prison."  The  sole  question  it  whether 
the  statute  covers  cases  where  the  convio- 
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tioti  took  place  prior  to  its  passage.  This 
depends  upon  the  intent  of  the  legislature 
as  expressed  in  the  language  used.  The  rule 
of  statutory  construction  is  that  a  retro- 
spective effect  is  not  intended.  Especially 
is  that  true  where  the  statute  seems  to  reach 
contract  or  property  rights  also  safeguarded 
by  constitutional  provisions.  There  is,  how- 
ever, no  valid  objection  to  allowing  a  ret- 
rospective effect  to  laws  involving  grounds 
for  divorce,  provided  the  intention  so  to 
do  is  apparent.  In  his  Constitutional  Limi- 
tations, 7th  ed.  p.  529,  Mr.  Cooley,  referring 
to  the  general  subject  of  retrospective  laws, 
says:  "There  is  no  doubt  of  the  right  of  the 
legislature  to  pass  statutes  which  reach 
back  to,  and  change  or  modify  the  effect  of 
prior  transactions,  provided  retrospective 
laws  are  not  forbidden  eo  nomine  by  the 
state  Constitution,  and  provided  further 
that  no  other  objection  exists  to  them  than 
their  retrospective  character." 

And  Mr.  Bishop  in  vol.  1,  Marr.  &  Div. 
%  1480,  treating  this  subject  in  respect  to 
causes  of  divorce,  states:  "Divorce  statutes 
concern  the  good  order  of  society.  If,  con- 
templating the  interest  involved  as  public, 
it  is  for  the  public  order  and  profit  that 
marriage  be  dissoluble  after  the  transpir- 
ing of  a  particular  delictum,  it  can  make 
no  difference  what  was  the  date  of  the  de- 
linquency, or  whether  before  or  after  the 
statute  was  enacted.  Hence,  when  the  legis- 
lative intent  does  not  directly  appear  in  the 
statutory  words,  they  should  be  applied 
equally  to  past  and  future  transactions.'' 
See  also  §§  1483  and  1492,  restating  the 
doctrine. 

He  admits  the  authorities  are  divided  on 
the  question.  The  view  of  the  eminent  au- 
thor appeals  to  us  as  correqt,  and  in  a 
measure  is  supported  by  Stevens  t.  Stevens, 
1  Met.  279;  West  v.  West,  2  Mass.  223; 
Cole  V.  Cole,  27  Wis.  631 ;  Elliott  v.  Elliott, 
38  Md.  357. 


But  we  doubt  whether  thece  is  room  for 
construction  here,  or  for  the  application  of 
the  doctrine  above  stated.  The  meaning  of 
the  language  seems  plainly  to  indicate  that 
sentence  to  imprisonment  in  any  state 
prison  or  state  reformatory,  as  a  cause  for 
divorce,  is  limited  as  to  time  only  by  the 
provision  that  the  sentence  must  be  one  im- 
posed after  marriage  of  the  parties.  The 
act  contains  no  words  importing  future 
events  like  the  desertion  statute  construed 
in  Giles  v.  Giles,  22  Minn.  348,  or  the  con- 
viction of  felony  statute  in  Greenlaw  v. 
Greenlaw,  12  N.  H.  200.  In  fact,  it  will  be 
noticed  that  in  oar  present  statutes  no  one 
of  the  causes  for  divorce  is  couched  in  lan- 
guage expressive  of  a  limitation  to  a  delic- 
tum occurring  after  the  passage  of  the  law. 
The  decision  in  Giles  v.  Giles  was  rendered 
in  1876.  In  the  Code  of  1878  we  find  the 
desertion  ground  for  divorce  changed  and 
stated  as  in  the  present  Code.  Our  conclu- 
sion is  that  the  trial  court  was  right  in 
granting  plaintiff  a  divorce.  There  has  been 
no  cohabitation  after  sentence  whioh  by 
way  of  condonation  has  destroyed  the  cause 
of  action.    Defendant  is  still  imprisoned. 

The  admittedly  technical  objection  that 
the  findings  leave  it  doubtful  whether  the 
sentence  was  imprisonment  in  a  state  prison 
cannot  be  sustained.  The  crime  was  at- 
tempted murder,  the  maximum  duration  of 
the  imprisonment  imposed  by  the  sentence 
was  for  life,  and  the  finding  is  that  "de- 
fendant is  now  confined  under  said  sen- 
tence, and  has  been  so  confined  since  the 
year  1908,  in  the  House  of  Correction  and 
Branch  Prison  at  Marquette,  Michigan." 
There  can  be  no  doubt  that  the  crime  aftd 
the  punishment  point  to  the  place  of  con- 
finement as  being  a  state  prison. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied. 


Annotation — ^Retrospective  effect  of  statule  prescribing  grounds  of  di* 


vorce. 


For  the  general  subject  of  the  con- 
stitutionality of  retroactive  statute  cre- 
ating right  of  action  or  set-oflf  on  ac- 
count of  past  acts  or  transactions,  see  thie 
note  to  Mills  v.  Geer^  52  L.R.A.  934. 

For  effect  of  a  conviction  and  sentence 
of  either  husband  or  wife  upon  the  mar- 
riage relation,  see  the  note  to  State  ▼. 
Duket,  31  L.R.A.  615. 

For  effect  of  pardon  or  commutation 
of    sentence    of    criminal    on    conjugal 
rights,  see  the  note  to  Holloway  v.  Hollo- 
way,  7  L.R.A.(N.S.)  272. 
L.KA.1917C. 


Constitutionality  in  general. 

By  the  weight  of  authority  the  legis- 
lature, in  the  absence  of  constitutional 
restrictions,  may  pass  a  statute  making 
past  acts  grounds  for  divorce.^ 

Thus,  it  has  been  held  under  statutes 

permitting  divorces  for  a  certain  period 

---■--■-  ■  I 

1  Stevens  v.  Stevens  (1840)  1  Met. 
(Mass.)  279;  Long  v.  Lono,  ante,  159;  Car- 
son V.  Carson  (1866)  40  Blias.  349;  Jones  v. 
Jones  (1804)  2  Overt.  (Tens.)  2,  5  Am.  Dec. 
645;  Cole  v.  Cole  (1871)  27  Wis.  531; 
Phillips.  V.   PhUlips    (1867)    22    Wis.   257; 
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of  desertion,  that  it  is  proper  in  reckon- 
ing the  length  of  desertion  to  count  in 
the  period  of  desertion  before  the  stat- 
ute.^ So  a  statute  has  been  sustained  al- 
lowing divorces  for  separations  of  four 
years  ''prior  to  the  passage"  of  the  act.' 
So  the  legislature  may  declare  adultery 
to  be  a  ground  of  divorce,  and  empower 
the  courts  to  grant  divorces  for  adultery 
whether  committed  before  or  after  the 
passage  of  the  statute.* 

Similarly  it  has  been  held  that  the  leg- 
islature may  add  to  the  law  allowing 
divorces  for  adultery  a  provision  that  the 
court  might  prohibit  the  remarriage  of 
the  guilty  party  during  the  life  of  the 
innocent    party,    although    the    acts   of 


adultery  occurred  before  such  provision 
came  into  effect,  as  a  retrospective  law  is 
valid  unless  it  impairs  a  contract  or  is 
ex  post  facto,  and  the  former  result  of  a 
divorce  for  adultery,  that  it  freed  the 
guilty  party,  was  no  vested  rig^t  or 
remedy  of  his,  and  the  provision  im- 
posed no  new  punishment  or  penalty 
upon  the  adulterer,  but  simply  withheld 
from  him  relief  he  was  never  entitled  to 
claim.*  The  theory  is  that  marriage  is  a 
status  over  which  the  legislature  has 
power. 

Statutes  of  this  character  are  not  ex 
post  facto.* 

There  is  sonie  authority,  however, 
against  the  constitutional  power  of  the 


Sparhawk  v.  Sparhawk  (1874)  116  Mass. 
315  (obiter). 

See  also  Wheeler  v.  Wheeler  (1892)  2 
Pa.  Dist.  R.  667,  where,  in  denying  a  divorce 
on  the  ground  that  the  crime  of  which  the 
libellee  had  been  convicted  was  not  an 
''infamous  crime,"  the  coiui  did  not  com- 
ment on  the  fact  that  the  conviction  was 
prior  to  the  statute  making  conviction  of  an 
infamous  crime  ground  for  divorce. 

It  may  be  noted  that  in  Berthelemy  v. 
Johnson  (1842)  3  B.  Mon.  (Ky.)  90,  38  Am. 
Dec  179,  it  was  held  proper  for  the  legis- 
lature to  give  the  court  authority  to  divooroe 
a  certain  couple  on  ascertainment  of  aban- 
donment and  adultery,  whidi  were  breaches 
of  obligations  at  least  implied  by  the 
marriage. 

«In  Stevens  v.  Stevens  (1840)  1  Met. 
(Mass.)  279,  the  court  proceeded  on  the 
theory  thai  an  action  might  be  brought 
within  less  than  two  yean  iSter  the  passage 
of  a  statute  providing  that  "a  divorce  from 
the  bond  of  matrimony  may  be  decreed  in 
favor  of  either  party,  whom  the  other  shall 
have  wilfully  and  utterly  deserted  for  the 
term  of  ^ve  years  consecutively,  and  with- 
out the  consent  of  the  party  deserted." 
The  statute  had  heretofore  allowed  divorces 
only  from  bed  and  board  for  desertion. 

See  also  Pidge  (1841)  3  Met.  (Mass.) 
257,  where,  in  denying  relief  for  want  of 
proof  of  desertion,  the  court  did  not  com- 
ment on  the  fact  that  the  term  of  the 
alleged  desertion  began  before  the  statute. 

In  Cole  V.  Cole  (1871)  27  Wis.  531.  it 
was  held  that  separations  beginning  before 
the  statute  were  included  in  a  statute  which 
provided  that  there  might  be  a  divorce  on 
the  application  of  either  party  ^'whenever 
the  husband  and  wife  shall  have  voluntarily 
lived  entirely  separate  for  the  space  of  fire 
years  next  preceding''  the  application  for 
the  divorce.  The  court  said:  "This  law 
establishes  a  new  ground  of  divorce,  and 
is  based  upon  the  principle  that  where 
husband  and  wife  have  voluntarily  lived 
entirely  separate  for  a  period  of  five  years, 
the  Interest  of  society  and  public  morality, 
as  well  as  the  good  of  the  parties  them- 
selves, will  be  best  promoted  by  a  dissolu- 
tion of  the  marriage  relation.  There  is 
L.ILA.1917C.  11 


nothing  in  the  language  of  this  statute 
which  would  seem  to  require  that  the  five 
years'  separation  must  have  occurred  after 
the  law  took  effect,  and  we  must  presume 
that  it  was  intended  to  apply  to  present 
separations  as  well  as  future  ones."  The 
same  was  held  in  Phillipps  v.  Philltpps 
(1867)  22  Wis.  267. 

*  Carson  V.  Carson  (1866)  40  Miss.  349, 
holding  that  an  act  authorizing  the  court 
OB  due  proof  to  decree  a  divorce  "in  all  cases 
where  parties  have,  prior  to  the  passage  of 
this  act,  lived  separate  and  apart  for  the 
period  of  four  years,  within  this  state," 
etc.,  was  valid,  as  marriage  is  a  civil  status, 
not  a  contract  within  the  constitutional 
prevision  as  to  the  obligation  of  contracts; 
that  the  set  was  not  ex  post  faeto,  as  it 
was  not  a  criminal  law ;  that  it  devested  no 
vested  rights,  and  that,  while  the  courts 
would  not  construe  a  statute  as  retroactive 
without  clear  and  positive  expression,  this 
statute  was  in  terms  retrospective  only, 
and  the  staAe  ConstitotAon  did  not  inierdiet 
such  laws.  The  court  said  however:  ''Such 
legislation  cannot  be  too  strongly  con- 
demned as  unwise,  impolitic,  and  unjust.'.' 

4  Jones  V.  Jones  (1804)  2  Overt.  (Tenn.)  2, 
6  Am.  Dec.  646. 

s  Elliott  V.  Elliott  (1873)  38  Md.  357. 
See  also  the  further  memorandum  of  this 
ease,  infra,  under  ''Construction  of  stat- 
utes.'' 

0  Carson  v.  Carson  (Miss.)  and  Jones  v. 
Jones  (Tenn.)  supra.  See  also  Elliott  v. 
Elliott  (Md.)  preceding  note. 

In  Jones  v.  Jones  (Tenn.)  supra,  where 
the  Constitution  prohibited  both  ex  post 
facto  and  retrospective  laws,  the  court,  in 
holding  the  act  constitutional,  said  inter 
alia:  "Adultery,  by  the  law  of  nature,  is 
an  offense.  It  was  so  before  the  passage  of 
this  act,  and  an  evil  in  any  possible  view  of 
the  subject.  The  act,  by  affording  relief 
for  a  matter  Which  was  criminal  in  it- 
self, must  be  considered  as  so  far  remedial, 
and  not  ex  post  facto,  as  has  been  con- 
tended. Blacnstone  and  other  law  writers 
define  an  ex  post  facto  law  to  relate  to 
public  punishment,  and  this  certainly  was 
the  sense  in  which  the  framers  of  the  Con- 
stitution received  it,  else  why  make  use  of 
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legislature  to  enact  retroactive  divorce 
laws.  Thus,  a  statute  making  adultery  a 
ground  for  divorce  was  held  to  be  only 
prospective,  on  the  ground  that  if  ap- 
plied retrospectively  it  would  be  ex  post 
facto  because  it  increased  the  punish- 
ment for  adultery.''  And  in  an  early 
case  in  Maine,  the  court  construed  a  stat- 
ute authorizing  divorce  for  desertion  to 
apply  only  where  the  desertion  com- 
menced after  the  passing  of  the  statute, 
saying  that  to  construe  it  to  apply  to  a 
previous  desertion  would  be  a  violation 
of  private  rights,  which  the  legislature 
could  not  have  intended.*  And  in  a  later 
case  involving  the  rights  of  property  of 
a  third  party,  the  same  court  said :  ''If 
the  law  of  1829,  allowing  divorces  to  be 
decreed  for  desertion  of  either  of  the 
parties  for  the  space  of  five  years,  had 
been  clearly  retrospective  as  well  as 
prospective,  could  it  be  a  valid  law  so  as 
to  give  a  party  the  right  of  divorce  when 
the  desertion  complained  of  was  wholly 
before  the  passage  of  the  law?  It  needs 
no  argument  to  show  that  so  far  as  it  was 
retrospective,  it  could  not."  • 

It  has  been  held  that  a  statute  is  valid 
which  repeals  all  divorce  laws  of  the 
state,  and  that  it  applied  to  an  action 
pending  at  the  time  the  statute  came  into 
effect,  although  the  state  Constitution 
declared  ''that  the  courts  of  common 
pleas  shall  have  exclusive  jurisdiction  in 
all  cases  of  divorce,"  and  "that  divorces 
shall  not  be  allowed  but  by  the  judgment 
of  a  court,  as  shall  be  prescribed  by 
law."  " 


—  okiut^es  ac  to  efleot  and  meeecsity  of 
doorees  nisi,  ete. 

Some  questions  have  arisen  by  reason 
of  the  changing  of  laws  as  to  the  effect 
of  decrees  nisi,  etc.     It  has  been  held 


where  a  statute  permitting  divorces  from 
bed  and  board  provided  that  after  a  cer- 
tain time  thereafter  and  on  certain  con- 
ditions such  divorces  might  be  enlarged 
into  those  a  vinculo  on  application,  which 
the  innocent  party  might  make  after  a 
shorter  time  than  the  guilty,  that  it  was 
proper  for  the  legislature  to  shorten  the 
time  after  which  the  guilty  party  might 
apply.^^  Similarly,  the  legislature  may 
repeal  a  statute  under  which  either  party 
might  apply  to  make  a  decree  nisi  abso- 
lute, leaving  the  defeated  party  withont 
such  ri^t.^*  And,  in  general,  statutes 
providing  what  is  requii^  to  make  a  de- 
cree nisi  absolute  may  be  changed  after 
the  entry  of  such  decree.*' 

There  is  no  objection  in  changing  the 
remedy  from  a  decree  nisi,  or  one  of  that 
nature,  to  a  decree  absolute.  Thus,  a 
divorce  without  delay  may  under  statute 
be  granted  for  ill  treatment  occurring  be- 
fore a  voluntary  separation,  although  at 
the  time  of  such  separation  a  divorce  a 
vinculo  could  not  be  granted  for  ill  treat- 
ment, as  under  the  law  existing  at  the 
time  of  the  separation  a  husband  or  wife 
who  had  suffered  ill  treatment  of  such  a 
nature  as  to  render  matrimonial  life  in- 
supportable was  not  entitled  to  a  divoree 
a  vinculo  until  a  stated  period  had  been 
afforded  for  the  possibility  of  reconcilia- 
tion after  a  decree  of  separation.** 

And  where  an  action  was  brought  for 
divorce  on  the  ground  of  utter  desertion 
of  a  few  months,  under  a  statute  permit- 
ting a  decree  nisi,  which  after  three 
years  might  be  made  absolute,  and  pen- 
dente lite  the  statute  was  changed,  allow- 
ing absolute  divorces  for  three  years' 
desertion,  and  eliminating  the  provision 
as  to  decrees  nisi,  it  was  held  that  it  was 
error  after  the  new  statute  to  enter  a 


the  expression  'retrospective*  also?"  For 
further  discussion  of  this  cwse  see  infra, 
under  "Constitutional  prohibitions/*  etc. 

Compare  Dickinson  v.  Dickinson  (1819) 
7  N.  C.  (3  Murph.)  327,  9  Am.  Dec.  608, 
infra. 

7  Dickinson  v.  Dickinson  (N.  C.)  supra. 

8  Sherburne  v.  Sherburne  (1829)  6  Me. 
210. 

•  Given  v.  Marr  (1847)  27  He.  212,  where 
it  appeared  that,  subsequently  to  the  con- 
veyance of  land  by  the  husband  alone,  the 
legislature  enlarged  the  causes  of  divorce 
and  provided  that  in  all  cases  of  divorce  for 
the  husband's  fault  the  wife  should  have 
dower  as  if  he  were  dead,  and  it  was  held 
that  the  wife,  divorced  for  a  cause  under 
the  new  statute,  could  not  in  the  husband's 
lifetime  have  dower  in  the  land. 

10  Grant  v.  Grant  (1879)  12  S.  C.  29,  32 
Am.  Rep.  506. 

iiBigelow  V.  Bigelow  (1871)  108  Mass. 
L.R.A.1917C. 


38,  where  the  court  said:  "There  is  no 
doubt  of  the  power  of  the  legislature  to 
regulate  divorces  by  general  laws,  and  no 
rights  of  either  party  are  taken  away  by 
limiting  or  extending  the  time  for  applying 
to  have  the  decree  made  absolute  as  a 
divorce  from  the  bond  of  matrimony.  As 
such  decree  will  not  be  granted  without 
notice,  the  party  who  obtained  the  first 
decree  has  opportunity  to  come  in  and  pro- 
tect her  rights;  and  the  other  party  will 
have  no  right  to  marry  again  without  mak- 
ing application  to  the  court  and  obtaining 
authority  to  that  effect." 

iSSparhawk  v.  Sparhawk  (1874)  114 
Haas.  355. 

MDarrow  v.  Darrow  (1893)  169  Mass. 
262,  21  L.R.A.  100,  34  N.  E.  270. 

"Hunt  v.  Hunt  (1887)  9  Hun  (IT.  Y.) 
622,  affirmed  in  (1878)  72  K.  Y.  217,  28 
Am.  Rep.  129. 
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decree  nisi,  as  the  new  act  applied,  and 
that  the  proceeding  should  be  dis- 
missed.^'^ 

But  it  has  been  held  that  a  statute  was 
invalid  which  provided  that  all  divorces 
nisi  theretofore  decreed  under  a  certain 
prior  8ta.tute  ''shall  be  deemed  and  taken 
to  be  and  have  the  force  and  effect  of 
absolute  divorces  from  the  bonds  of 
matrimony/'  as  the  passage  of  such  a 
statute  would  be  an  exercise  of  judicial 
power.** 

Constitntloiial  prohiMttoiis  of  retro* 
•peotive  laws. 

The  courts  are  not  agreed  as  to 
whether  a  constitutional  provision  pro- 
hibiting retrospective  laws  applies  to  re- 
trospective divorce  laws. 

It  has  been  held  that  retrospective  di- 
vorce laws  are  void  where  the  Constitu- 
tion denounces  retrospective  laws  and 
provides  that  ''no  such  laws  should  be 
made,  either  for  the  decision  of  civil 
causes  or  the  punishment  of  offenses,''  as 


an  action  of  divorce  is  a  civil  cause.*' 
60  it  has  been  judicially  stated  that  a 
retrospective  divorce  law  would  be  con- 
trary to  a  constitutional  provision  that 
"no  law  retrospective  in  its  operations 
can  be  passed."" 

On  the  contrary  it  has  been  held  that 
a  statute  declaring  adultery  to  be  a 
ground  of  divorce,  and  empowering 
courts  to  grant  divorces  for  adultery 
committed  before,  as  well  as  for  adul- 
tery committed  after,  its  passage,  did  not 
transgress  the  constitutional  provision 
that  "no  retrospective  law  or  law  impair- 
ing the  obligation  of  contracts  shall  be 
made,"  as  the  "word  'retrospective' 
should  be  restrained  in  its  acceptation  to 
contracts,  but  not  marriage  contracts, 
being  incapable  in  its  very  nature  of  the 
application  of  such  a  principle."** 

Gonstmetlom  of  statutes. 

Probably  it  is  correct  to  say  that  the 
courts  will  not  construe  laws  prescrib- 
ing grounds  for  divorce  as  operating  ret- 


15  Wales  V.  Wales  (1875)  119  Mass.  89. 

i6Sparhawk  v.  Sparhawk  (1874)  116  Moss. 
315,  where  the  court  said  that  such  a  stat- 
ute would  "sever,  without  judicial  process, 
hearing,  or  decree,  the  existing  bond  of 
matrimony  between  the  parties;  make 
those  who  were  still  husband  and  wife  no 
longer  such,  and  effect  this  result  by  at- 
tributing to  judicial  decrees  rendered  before 
its  passage  a  force  and  operation  which 
they  did  not  have  when  they  were  made." 
"The  30th  article  of  the  Declaration  of 
Rights  prefixed  to  the  Constitution  declares 
that  in  the  government  of  this  oommon- 
wealth  the  legislative  department  shall 
never  exercise  the  executive  and  judicial 
powers,  or  either  of  them.  The  3d  chapter 
of  the  Constitution,  entitled  'Judiciary 
Power,*  contains  this  article:  'AH  causes 
of  marriage^  divorce,  and  alimony,  and  all 
appeals  from  the  judges  of  probate,  shall 
be  heard  and  determined  by  the  governor 
and  council,  until  the  legislature  shall  by 
law  make  other  provision/  The  woxd 
'causes'  is  evidently  here  used  as  equiv- 
alent to  'controversies'  or  'cases'  and  the 
termsy  as  well  as  the  position  of  this  article 
in  the  Constitution,  manifest  the  intention 
of  the  people,  in  establishing  a  frame  of 
government,  to  coounit  the  hearing  and 
determination  of  all  cases  of  divorce  and 
probate  appeals  to  the  judiciary  only 
.  .  .  The  legislature  undoubtedly  has 
the  power  by  general  laws  to  specify  the 
grounds  and  regulate  the  forms  of  divorce 
in  future  cases;  and  even  to  authorise  this 
court  to  entertain  applications  for  an  ab- 
solute divorce  for  causes  already  occurred, 
and  which  at  the  time  of  their  occurrence 
were  grounds  for  a  divorce  from  bed  and 
board  only.  Stevens  v.  SteVens  (1840)  1 
Met.  (Mass.)  279.  But  the  legislature  has ' 
L.RJ^.1917C. 


no  power  under  the  Constitution  of  Massa- 
chusetts to  grant  divorces.  Nor  can  it  sub- 
stantially adier  the  nature  and  effect  of 
judgments  or  decrees  already  rendered  by 
the  courts,  without  violating  the  Constitu* 
tion,  which  prohibits  it  from  exercising  judi- 
cial power," 

"Clark  V.  Qark  (1839)  10  W.  H.  380, 
34  Am.  Dec.  165,  where  the  statute  made 
it  cause  for  divorce  if  "either  of  the  parlies 
shall  .  .  .  leave  the  other,  or  has  here- 
tofore left  the  other,  and  shall  ...  re- 
fuse, or  has  heretofore  refused,  to  cohabit 
with  the  other,  for  the  space  of  three  years 
together,"  etc.,  and  the  court  held  the  stat* 
ute  void  as  regards  desertions  occurring 
prior  to  its  passage. 

Greenlaw  v.  Greenlaw  (1841)  12  N.  H. 
200,  holding  that  convictions  and  imprison- 
ment prior  to  a  statute  making  the  same 
ground  for  divorce  are  no  cause  for  divorce; 
the  language  of  the  statute,  however,  in 
this  case,  perhaps  suggests  that  only 
prospective  convictions  and  imprisonment 
were  intended. 

win  State  use  of  Gentry  v.  Fry  (1835) 
4  Mo.  120,  where  both  the  sitting  judges 
held  that  the  legislature  had  no  power  to 
^ant  a  divorce,  as  it  was  an  exercise  of 
judicial  power  prohibited  by  the  Constitu- 
tion, McGirk,  J.,  held  also  that  the  divorce 
was  invalid  as  im.pairing  the  obligation  of 
a  contract,  and  that  it  was  granted  for  a 
cause  not  deelared  by  the  public  law  of  the 
land  to  be  a  cause  before  the  particular 
act  was  committed,  and  Uiat  the  legislature 
granting  such  divorce  acted  contrary .  to 
the  eonstitutional  prohibition  that  "no  law 
retrospective  in  its  operations  can  be 
passed." 

19  J4»nes  V.  Jones  (1804)  2  Overt.  (Teas.) 
2»  5  Am.  Dec.  645. 
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rospectively  unless  such  meaning  plain- 
ly appears  from  the  law ;  ^  and  that  a 
suggestion  of  futurity  in  the  language 
will  result  in  excluding  any  retroactive 
effect.** 

But  a  statute  was  held  to  operate  ret- 
rospectively which  provided  for  a  di- 
vorce "whenever  the  husband  and  wife 
shall  have  voluntarily  lived  entirely  sep- 
arate for  the  space  of  five  years  next 
preceding''  the  application  for  the  di- 
vorce.'* So,  where  the  statute  provided 
that  a  divorce  "may  be  decreed  in  favor 
of  either  party,  whom  the  other  shall 
have  wilfully  and  utterly  deserted  for 


the  time  of  five  years  consecutively,  and 
without  the  consent  of  the  party  de- 
serted." *•  And  it  has  been  held  that  a 
statute  applies  to  a  pending  action  in 
which  the  adultery  occurred  before  the 
statute,  which  gives  the  court  power  in 
its  discretion  ^'in  all  cases"  where  a  di- 
vorce "is  decreed  for  adultery"  to  forbid 
the  guilty  party  from  marrying  again 
during  the  lifetime  of  the  other  party, 
and  provides  that  the  marriage  should 
not  be  deemed  dissolved  "as  to  any  fu- 
ture m^rria^e  of  such  guilty  party,  con- 
tracted in  violation  of  such  decree,  or  in 
any  prosecution  on  account  thereof."  •* 


sounder  a  statute  providing  for  a  limit- 
ed divorce  where  the  marriage  has  taken 
place  out  of  the  state  and  the  parties  have 
become  and  remained  inhabitants  of  the 
state  at  least  one  year,  and  the  wife  is 
an  actual  resident  at  the  time  of  exhibit- 
ing her  complaint,  it  was  held  that  the 
court  had  no  jurisdiction  where  the  provi- 
sion as  to  the  parties  becommg  and  remain- 
ing inhabitants  had  not  been  fulfilled  after 
the  passage  of  the  statute  for,  "if  a  statute 
is  silent  in  its  terms,  or  at  all  ambiguous  in 
relation  to  its  effect  and  application  to 
past  events,  courts  of  justice  are  bound 
not  to  apply  it  to  any  other  than  to  those 
which  have  arisen  since  the  law  took  effect, 
and  are  not  at  libertv  to  consider  it  other 
than  as  a  prospective  law  operating  prospec- 
tively upon  the  affairs  and  conduct  of  men." 
Jarvis  v.  Jarvis  (1841)  3  Edw.  Ch.  (N.  Y.) 
462. 

See  also  Giles  v.  Giles  (1876)  22  Minn. 
348,  infra;  Long  v.  Long,  ante,  169. 

An  act  making  habitual  drunkenness  for 
three  years  cause  of  divorce  does  not  apply 
to  cases  that  occurred  before  its  passage. 
Scott  V.  Scott  (1834)  6  Ohio,  534. 

In  Burt  V.  Burt  (1897)  168  Uass.  204, 
46  N.  E.  622,  where  an  action  for  divorce 
was  brought  under  the  following  statute: 
"A  divorce  from  the  bond  of  matrimony 
may  be  decreed  for  gross  and  confirmed 
drunkenness  caused  by  the  voluntary  and 
excessive  use  of  opium  or  other  drugs,"  the 
court  said:  "Divorce  statutes  generally 
have  been  held  not  to  be  retrospective. 
.  .  .  We  do  not  wish  to  be  understood 
as  saying  that  evidence  of  the  use  of  the 
drug  by  the  libellee  before  the  statute  took 
effect  would  not  be  admissible  in  evidence, 
in  the  discretion  of  the  court,  but  the  sub- 
stantive fact  to  be  proved  is  the  condition 
set  forth  in  the  statute  after  it  took  effect." 

It  may  be  here  noted  that  in  Tufts  v. 
Tufts  (1892)  8  Utah,  142,  16  L.R.A.  482, 
30  Pac.  309,  where,  after  acts  of  cruelty 
which  were  a  cause  for  divorce  when  com- 
mitted, the  statute  was  repealed  and  a  new 
law  passed  prescribing  a  less  degree  of 
cruelty  than  the  repealed  law  required,  but 
not  saving  rights  of  action  conferred  by  the 
repealed  kiw,  it  was  held  that  the  later  law 
did  not  take  away  such  rights  of  action 
accrued  under  the  repealed  law. 
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SI  Thus,  in  Giles  v.  Giles  (Mian.)  supra, 
where  the  court  invoked  the  principle  that, 
unless  the  contrary,  clearly  appears  to 
have  been  intended  by  the  legislature,  stat- 
utes should  be  construed  to  be  prospective 
in  their  scope  and  operation,  and  not  retro- 
spective, a  statute  relating  simply  to 
property  rights  provided  that,  "whenever  a 
married  man  shall  be  deserted  by  his  wife, 
or  a  married  woman  shall  be  deserted  by 
her  husbandj  for  the  space  of  one  year," 
he  or  she  may  bring  an  action,  etc. 

And  where  it  was  held  that  the  legis- 
lature could  not  have  intended  a  statute  to 
have  a  retrospective  operation,  as  this  would 
be  a  violation  of  private  rights,  the  statute 
read  "that  divorces  .  .  .  shall  be  de- 
creed in  case  either  of  the  parties  shall 
wilfully  desert  the  other.**  Sherburne  v. 
Sherburne   (1829)   6  Me.  210. 

So  it  was  held  that  the  statute  was  not 
retroactive  where  it  read,  "From  and  after 
the  passage  of  this  act  the  following  shall 
be  the  grounds  or  legal  principles  upon 
which  divorces  .  .  .  shall  be  granted,** 
etc.  Buckholts  v.  Buckholts  (1858)  24  6a. 
238.  The  terms  of  the  statutes  in  the  last 
two  cases  are  not  given  in  the  reports,  but 
are  stated  in  part  in  1  Bishop,  Marr.  &  Div. 
§  1481. 

In  Greenlaw  v.  Greenlaw  (1841)  12  K.  H. 
200,  the  court  held  that,  as  retrospective 
divorce  laws  were  prohibited  by  the  state 
Constitution,  a  retrospective  effect  would 
not  be  given  to  the  words,  *'that  divorces 
.  .  .  shall  be  decreed  in  favor  of  the  in- 
nocent party  when  the  other  shall  be  con- 
victed of  a  felony,  and  actually  imprisoned 
for  the  same.** 

w  Cole  V.  Cole  (1871)  27  Wis.  531. 

M  Stevens  v.  Stevens  (1840)  1  Met. 
(Mass.)  279. 

And  a  statute  enlarging  the  property 
rights  of  the  wife,  reading  "when  any 
woman  shall  hereafter  be  divorced  .  .  . 
for  the  cause  of  adultery  committed  by  the 
husband,**  was  held  to  apply  to  a  divorce 
granted  for  acts  of  adultery  committed  be- 
fore the  passage  of  the  statute.  West  v. 
West  (1806)  2  Mass.  223. 

«« Elliott  V.  Elliott  (1873)  38  Md.  357, 
where  the  court  said:  "The  words  of  the 
law  are  full  and  comprehensive,  embracing 
all  cases,  as  well  such  as  may  have  been 
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Under  a  statute  allowing  divorce  for 
desertion  for  a  certain  period,  there  is 
nothing  retrospective  in  allowing  a  di- 
vorce for  a  desertion  commencing  before 
the  statute,  but  continuing  the  full 
period  subsequently  to  the  statute.^ 

Eifttot  mt  •iatmtes  on  pescUiiK  9a»ep» 
Cases  relating  to  the  elf  eet  of  statutes 

on  pending  eases  for  divorce  are  referred 

to  in  the  note.** 
Pending  a  suit  for  divorce  from  bed 

and  board  and  for  alimony  under  the 

Act  of  1785,  an  act  was  passed  in  1815 


repealing  the  former  statute,  bat  pro** 
viding,  however,  ^'that  the  repeal  should 
net  affect  any  eause  then  depending,  but 
that  the  same  should  be  finished  and  con- 
cluded under  and  agreeably  to  the  pro- 
visions of  the  said  Act  of  1815,"  which 
allowed  no  divorce  from  bed  and  board, 
or  alimony,  but  authorized  a  divorce  a 
vinculo  matrimonii  for  the  same  causes 
which  authorized  a  divorce  from  bed  and 
board,  by  the  Act  of  1785.  It  was  held 
that  the  court  had  power  to  decree  a 
divorce  a  vinculo,  but  not  a  divorce  from 
bed  or  board,  or  alimony.^ 


instituted  before  the  passage  of  the  act  ae 
those  which'  may  thereafter  be  brought; 
there  is  no  exception  of  pending  cases.  It 
refers  to  the  time  of  passing  the  decree, 
and,  being  then  in  operation,  it  limits  and 
defines  the  powers  of  the  court  in  passing 
the  decree,  and  consequently  applies  to  all 
cases  in  wliich  a  decree  may  be  passed  after 
the  act  comes  in  force." 

ttMcCraney  v.  McOraney  <1857)  5  Iowa» 
232,  68  Am.  Dec.  702,  where  the  court  sus- 
tained the  validity  of  a  divorce  for  a 
desertion  of  one  year,  the  desertion  taking 
place  in  August,  1837,  the  statute  giving  a 
right  to  a  divorce  for  desertion  of  one  year 
having  been  passed  January  17,  1840,  and 
the  petition  for  the  divorce  having  been 
filed  October,  1841.  The  court  said:  ''More 
than  one  year  elapsed,  then,  after  the 
passage  oi  the  law  before  the  bill  was  filed. 
Wlien  the  cause  called  for  by  the  statute 
is  a  continuing  one,  although  it  may  have 
begun  before  uie  enactment  of  the  statute, 
yet,  if  it  continue  after  the  passage  the 
period  required  therein,  this  is  sufficient, 
and  the  case  comes  within  the  act.  In 
such  a  case,  it  is  the  future,  and  not  the 
past  act,  which  becomes  the  offense.  Clark 
V.  CUrk  (1839)  10  N.  H.  380,  34  Am.  Dee. 
165.    Greenlaw  v.  Greenlaw  (N.  H.)  supra." 

M  Where,  pending  a  suit  for  divorce  for 
a  certain  cause,  a  statute  came  into  effect  on 
January  1,  1902,  abrogating  the  cause  as 
ground  for  divorce,  and  accordingly  the  de- 
fendant had  judgment  on  demurrer;  pend- 
ing an  appeal  another  statute  was  passed 
providing  "that  all  petitions  for  divorce 
pending  on  the  3l8t  day  of  December, 
1901,  may  be  proceeded  with  and  disposed 
of  under  the  provisions  of  the  statutes  in 
force  on  said  date."  It  was  held  that  the 
judgment  must  be  reversed  and  the  case 
remanded  for  further  proceedings.  Dab- 
ney  v.  Dabney  (1902)  20  App.  D.  C.  440. 
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I  Where,  pending  an  action  for  divorce 
from  the  bonds  of  matrimony  for  a  ceriattf 
cause,  there  came  into  effect  a  statute 
abrogating  such  cause  except  in  relation 
to  divorces  from  bed  and  board,  it  was 
held  that  the  matter  was  governed  by 
another  general  statute  providing  that  the 
repeal  of  a  statute  shall  not  effect  any 
proceeding  commenced  under  or  by  virtue 
of  a  statute  repealed.  Inskeep  v.  Inskeep 
(1857)  5  Iowa,  204. 

« Smith  V.  Smith  (1817)  3  «erg.  ft  R. 
(Pa.)  248,  holding  also  that  the  subsequent 
Act  of  1817,  allowing  a  divorce  from  bed 
and  board  and  alimony,  was  not  retro- 
spective. 

A  statute  as  to  practice  passed  pendente 
lite  was  held  to  apply  to  the  pending  case 
in  Jamison  v.  Ramsey  (1961)  128  Mich; 
315,  87  N.  W.  260,  where  the  statutory 
ground,  viz.,  desertion*  for  two  years,  re- 
mained the  same  during  the  action.  Thus, 
while  at  its  commencement  the  law  pro- 
hibited granting  a  divorce  against  a  de^ 
fendant  on  eubstiiuted  service  imiess  he 
should  have  his  domicil  in  the  state  at  the 
time  the  ''cause  for  divorce  arose,"  during 
the  action  the  law  was  amended  to  read: 
''In  all  cases  where  a  divorce  is  asked  on 
the  ground  of  desertion,  such  desertion  shall 
be  deemed  to  have  occurred  and  taken 
place  in  this  state,  for  the  purposes  of  this 
act,  when  the  parties^  complainant  and  de- 
fendant, shall  have  been  actually  and  in 
good  faith  domiciled  in  this  state  at  the 
time  the  defendant  actually  abandoned  the 
complainant." 

See  also  in  this,  connection  Wales  v.  Wales 
(1875)  119  Maas.  89,  si;^pra,  under  ''Changes 
as  to  effect  and  necessity  of  decrees  nisi, 
etc";  Elliott  V.  Elliott  (1873)  38  Md.  357, 
snpra,  under  ''Construction  of  statutes." 

B.  B.  B. 
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BIG  FOUR  IMPLEMENT  COMPANY  et  al. 

V. 

MAGGIE  KEYSER  et  al.,  Appta. 
(—  Kan.  — .,  161  Pac.  592.) 

Partnersliip  —  death  •»  effect. 

1.  While  death  works  a  dissolution  of  a 
partnership,  the  community  of  interest  sub- 
sists for  some  purposes  long  enough  to  en- 
able the  survivors  to  wind  up  and  settle 
the  affairs  of  the  partnership. 

For  other  cases,  see  Partnerships  VI,  in  Dig, 
1-52  N,  8, 

Same  —  winding  up. 

2.  A  surviving  partner  who  undertakes  to 
wind  up  the  business  of  the  firm  is  required 
to  do  so  within  a  reasonable  time  and  In 
the  way  most  advantageous  to  those  inter- 
eeted  in  the  estate,  and,  after  paying  the 
debts  and  the  expenses  of  closing  the  busi- 
ness, to  distribute  the  assets  among  the  sur- 
viving partners  and  the  representative  of 
the  deceased  partner. 

For  other  cases,  see  Partnership,  VI,  in  Dig. 
1-52  N.  S. 

Same  •»  discretion. 

3.  The  surviving  partner  is  vested  with 
some  discretion  as  to  the  manner  of  winding 
up  the  business  and  the  time  to  be  taken  for 
that  purpose. 

For  other  cases,  see  Partnership,  VI.  in  Dig. 
1-52  N,  S, 

Same  •»  sale  in  balk. 

4.  A  sale  of  the  goods  and  assets  of  the 
partnership  may  be  made  in  bulk  or  in  the 
usual  course  of  trade,  whichever  may  be  the 
most  advantageous  to  the  interested  parties, 
and  if  sold  at  retail  some  goods  may  be 
added  to  the  stock  in  order  to  make  it  more 
salable  and  to  facilitate  the  advantageous 
disposition  of  the  whole;  and  when  this  is 
done  in  good  faith  the  estate  will  be  liable 
for  the  goods  purchased  as  well  as  the  ex- 
penses of  winding  up  the  business. 

For  other  cases,  see  Partnership,  VI,  in  Dig, 
1-52  N,  8, 

Same  —  rights  of  creditors. 

6.  When  the  business  is  continued  by  the 
surviving  partner  longer  than  is  necessary, 
with  the  consent  of  the  interested  parties, 
including  the  representative  of  the  deceased 
partner,  creditors  who  contributed  to  the 
stock  and  assets  of  the  estate  are  entitled 
to  payment  of  their  claims  in  preference  to 
any  of  the-  surviving  partners  or  the  repre- 
sentative of  the  deceased  partner. 
For  other  cases,  see  Partnership,  III,  in  Dig, 

1-52  N.  8. 

(November  11,  1916.) 

Headnotes  by  Johnston,  Ch.  J. 

Note.  —  For  right  of  surviving  partner  to 
purchase  additional  goods  in  closing  busi- 
ness,   see   annotation    following    this    case, 
poet,  170. 
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APPEAL  by  defendants  and  interveners 
from  a  judgment  of  the  District  Court 
for  Clay  County  in  favor  of  plalntifTs  and 
interveners  in  an  action  brought  to  subject 
a  fund  to  which  they  had  contributed  to  the 
payment  of  their  claims.  Modified  and  af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  Vincent  Jones,  F.  B. 
Dawes,  and  R.  C.  Miller,  for  appellants: 

The  death  of  a  partner  dissolves  the  part- 
nership by  operation  of  law,  and  when  J.  F. 
Keyser  died  the  partnership  of  J.  F.  Keyser 
&  Sons  was  dissolved  by  operation  of  law. 

Ballinger  v.  Redhead,  1  Kan.  App.  434,  40 
Pac.  828;  Gilmore,  Partn.  §  199. 

As  soon  as  the  debts  were  all  paid, 
whether  the  assets  had  all  been  turned  into 
money  or  not,  the  partnership  took  on  the 
qualities  of  tenancy  in  common,  and  the 
representative  of  the  decedent  had  the  right, 
if  the  survivor  did  not  turn  over  the  de- 
cedent's share  of  the  net  assets,  to  go  into  a 
court  and  compel  them  to  be  turned  over. 

Parsons,  Partn.  pp.  1-3;  Woemer,  Am. 
Law  of  Administration,  §  281;  Hoyt  ▼. 
Sprague,  103  U.  S.  622,  26  L.  ed.  590;  Bos- 
ton &  S,  Glass  Co.  v.  Ludlum,  8  Kan.  48; 
Shattuck  V.  Chandler,  40  Kan.  516,  10  Am. 
St  Rep.  227,  20  Pac.  225;  Bates,  Partn. 
§§  716,  718,  726. 

Neither  the  surviving  partner,  nor  the 
personal  representative  of  a  decedent,  nor 
the  two  of  them  together,  have  any  right  to 
continue  the  partnership  business  in  the  ab- 
sence of  specific  and  clear  authority  in  the 
articles  of  copartnership  or  the  will  of  de- 
cedent. 

30  Cyc.  636,  670;  Ballinger  v.  Redhead,  1 
Kan.  App.  434,  40  Pac.  828;  Stewart  v. 
Robinson,  115  N.  Y.  328,  5  L.R.A.  410,  22 
N.  E.  160,  163;  Mod.  Am.  Law,  p.  340;  Gil- 
more,  Partn.  §§  119,  122 ;  Val«  v.  First  Nat. 
Bank,  96  Ky.  543,  49  Am.  St.  Rep.  306,  29 
S.  W.  329;  Potter  v.  Tolbert,  113  Mich. 
486,  71  N.  W,  849;  Perrin  v.  Keene,  19  Me, 
355,  36  Am.  Dec.  759;  Gilmore  v.  Ham,  142 
N.  Y.  1,  40  Am.  St.  Rep.  655,  36  N.  E.  826; 
Story,  Partn.  322;  Campbell  v.  Faxon,  73 
Kan.  675,  5  L.R.A.(N.S.)  1002,  85  Pac.  760; 
Root  V.  Bradley,  1  Kan.  437 ;  Cox  v.  Grubb, 
47  Kan.  435,  27  Am.  St.  Rep.  303,  28  Pac. 
157;  Watkins  v.  Adams,  53  Colo.  290,  125 
Pac.  122;  Parsons,  Partn.  p.  454;  Woerner, 
Am.  Law  of  Administration,  §§  123,  124; 
Wild  v.  Davenport,  57  Am.  Rep.  552  and 
note,  48  N.  J.  L.  129,  7  Atl.  295;  Burwell 
V.  Cawood,  2  How.  560,  ;il  L.  ed.  378; 
Alsop  V.  Mather,  8  Conn.  584,  21  Am.  Dec. 
703;  Thompson  v.  Mann,  65  W.  Va.  648, 
22  L.R.A.(N.S.)  1094,  131  Am.  St.  Rep. 
987,  64  S.  E.  920;  Bates,  Partn.  §  727; 
Western  Securities  Co.  v.  Atlee,  168  Iowa, 
650,  161  N.  W.  66. 
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The  creditor  must  in  each  instance  look 
to  the  personal  representative  alone,  except 
where  there  has  been  a  trust  fund  set  aside 
lor  that  purpose. 

Campbell  v.  Faxon,  73  Kan.  675,  6  L.R.A. 
(N.S.)  3002,  85  Pac.  760;  Cox  t.  Grubb,  47 
Kan.  435,  27  Am.  St.  Rep.  303,  28  Pac.  167 ; 
Watkins  v.  Adams,  53  Colo.  290,  125  Pac. 
122;  Lindley,  Partn.  2d  Am.  ed.  p.  1356; 
Strickland  v.  Symons,  L.  R.  26  Ch.  Div. 
245,  53  U  J.  Ch.  N.  8.  682,  51  L.  T.  N.  S. 
406,  32  Week.  Rep.  889,  L.  R.  22  Ch.  Div. 
666;  Re  Evans,  L.  R.  34  Ch.  Div.  597,  56 
U  T.  N.  S.  768,  35  Week.  Rep.  586. 

If  the  administratrix,  Maggie  Keyser,  and 
all  the  heirs  sui  juris,  did  acquiesce  and 
consent  to  a  continuance  of  the  business  by 
the  surviving  partner,  she  would  retain  the 
lien  upon  all  of  the  goods  remaining  of  the 
stock  and  assets  of  the  partnership  of  J.  F. 
Keyser  &  Sons,  and  upon  the  fund  out  of 
which  same  grew. 

Hoyt  V.  Sprague,  103  U.  8.  622,  625,  26 
L.  ed.  590,  591;  Mathews  v.  Sheehan,  76 
Conn.  654,  100  Am.  St.  Rep.  1017,  67  Atl. 
694;  Parsons,  Partn.  p.  454;  Tiemann  v. 
Molliter,  71  Mo.  512;  Bates,  Partn.  §§  727, 
note,  824;  Case  v.  Beauregard,  99  U.  8.  119, 
25  L.  ed.  370;  Fitzpatrick  v.  Flannagan, 
106  U.  8.  648,  27  L.  ed.  211,  1  Sup.  Ct. 
Rep.  369;  McGinty  v.  Flannagan,  106  U.  8. 
661,  27  L.  ed.  215,  1  Sup.  Ct.  Rep.  380; 
Ex  parte  Garland,  10  Ves.  Jr.  110,  32  Eng. 
Reprint,  786,  1  Smith,  220,  7  Revised  Rep. 
352;  Bates,  Partn.  §§  550,  553;  Benson  ▼. 
Ela,  35  N.  H.  402. 

The  administratrix  had  a  right  to  possess 
herself  of  the  stock  and  assets  after  the 
surviving  partner  left,  under  the  order  of 
the  probate  court. 

Boston  &  S.  Glass  Co.  v.  Ludlura,  8  Kan. 
48;  Brown  v.  Baxter,  77  Kan.  97,  94  Pac. 
155;  Moore  v.  Brandenburg,  248  111.  232, 
140  Am.  St.  Rep.  206,  93  N.  E.  733. 

Plaintiff  and  interveners  have  shown  no 
right  to  take  the  funds  out  of  the  hands  of 
the  administratrix,  nor  any  part  of  the 
funds,  and  the  order  of  the  district  oourt 
turning  the  fund  over  to  a  receiver  was  er- 
roneous. 

Jones  V.  Zollicoffer,  4  N.  C.  (Tenn.  Rep.) 
212,  7  Am.  Dec.  708;  Forman  v.  Brewer,  62 
N.  J.  Eq.  748,  90  Am.  St.  Rep.  475,  48  Atl. 
1012;  Kern  v.  A.  P.  Hotaling  Co.  27  Or.  205, 
50  Am.  St.  Rep.  710,  40  Pac.  168;  Chamber- 
lain T.  Hiompson,  10  Conn.  243,  26  Am. 
Dec.  391;  Crump  v.  Black,  41  N.  C.  <6  Ired. 
Eq.)  321,  51  Am.  Dec.  422;  Wilson  v.  West- 
em  North  Carolina  Land  Co.  77  N.  C.  457; 
Thorndike  ▼.  Hunt,  3  De  G.  ft  J.  568,  44 
Eng.  Reprint,  1386,  28  L.  J.  Ch.  N.  S.  417, 
5  Jur.  N.  S.  879,  7  Week.  Rep.  246. 

Plaintiff  and  interveners  have  no  enforce- 1 
able  equity  against  this  fund. 
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Perry,  T^.  3d  ed.  §  448;  Morrison  v.  Kin- 
stra,  55  Miss.  71;  Travellers  Ins.  Co.  v. 
Caldwell,  59  Kan.  156,  52  Pac.  440;  Bur- 
rows V.  Johntz,  57  Kan.  778,  48  Pac.  27; 
State  V.  Bruce,  17  Idaho,  1,  LJRA.1916C,  1, 
134  Am.  St.  Rep.  245,  102  Pac.  831;  Peak 
V.  Ellicott,  30  Kan.  156,  46  Am.  Rep.  90, 
1  Pac.  499;  Myers  v.  Board  of  Education, 
51  Kan.  87,  32  Pac.  658;  Hubbard  v.  Alamo 
Irrigating  Sl  Mfg.  Co.  53  Kan.  637,  36  Pac. 
1053,  37  Pac.  625;  Kansas  State  Bank  v. 
First  State  Bank,  62  Kan.  788,  64  Pac.  034; 
Perrtn  r.  Lepper,  72  Mich.  464,  40  N.  W. 
859. 

Messvs.  F.  li.  Wllllajns  and  James  Ij. 
H^gitkf  for  intervening  appellants: 

Under  the  law  of  Kansas  the  trial  oourt 
erred  in  refusing  to  charge  the  estate  with 
the  claim  of  the  interveners  for  a  preferred 
claim  against  the  assets  of  the  estate. 

Myers  ▼.  Board  of  Education,  51  Kan. 
87,  37  Am.  St.  Rep.  263,  32  Pac.  658;  Hub- 
bard V.  Alamo  Irrigating  ft  Mfg.  Co.  53 
Kan.  637,  86  Pac.  1053,  37  Pac.  625;  Lamed 
V.  Jordan,  65  Kan.  124,  39  Pac.  1030;  Bur- 
rows V.  Johntz,  57  Kan.  778,  48  Pac.  27; 
Kansas  State  Bank  v.  First  State  Bank,  62 
Kan.  794,  64  Pac.  634;  Reeves  v.  Pierce, 
64  Kan.  502,  67  Pae.  1108. 

Messrs.  Park  B.  Palslfer,  Ghartos  Ij. 
Hunt,  Hy.  W.  Stackpole,  and  W.  T. 
Roche,  for  appellees: 

A  cause  of  action  was  stated,  and  the 
evidence  supports  it. 

Insley  v.  Shire,  54  Kan.  793,  45  Am.  St. 
Rep.  308,  39  Pac.  713;  Ravenscraft  v.  Pratt, 
22  Kan.  20;  Re  Hyde,  47  Kan.  277,  27  Pac. 
1001;  Blaker  v.  Sands,  29  Kan.  551;  Stern- 
berg V.  Larkin,  58  Kan.  201,  37  L.R.A.  195, 
48  Pac.  861;  Calvert  v.  Miller,  94  N.  C. 
600;  Central  Trust  ft  S.  D.  Co.  ▼.  Respass^ 
112  Ky.  606,  56  L.R.A.  479,  99  Am.  Qt. 
Rep.  317,  66  S.  W.  421;  Greaham  v.  Har- 
court,  93  Tex.  149,  53  S.  W.  1019;  Valen- 
tine V.  Wysor,  123  Ind.  47,  7  L.R.A.  788,  23 
N.  E.  1076;  Weiss  v.  Hamilton,  40  Mont. 
99,  105  Pac.  74;  Vermont  Marble  Co.  v. 
Spafford,  162  Mich.  549,  127  N.  W.  669; 
Whittaker  v.  Jordan,  104  Me.  516,  72  Atl. 
682;  Didlake  v.  Roden  Grocery  Co.  160 
Ala.  484,  22  L.R.A.(N.S.)  907,  49  So.  384, 
18  Ann.  Cas.  430. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  by  creditors  to  subject 
a  fund  to  which  they  had  contributed  to 
the  payment  of  their  claims. 

J.  F.  Keyser  and  his  sons,  W.  D.  and  W. 
0.  Keyser,  were  engaged  in  the  hardware 
business  at  Wakefieldi  On  July  22,  1911, 
J.  F.  Keyser  died  leaving  as  his  only  heirs 
his  widow,  Maggie  Keyser,  the  two  sons 
mentioned,  and  two  daughters  who  had  not 
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yet  reached  majority.  On  August  5,  1911, 
the  widow  was  appointed  administratrix  of 
the  estate,  and  on  August  28,  1911,  W.  B. 
Keyser  qualified  as  surviving  partner,  giv- 
ing bond  with  G.  A.  Siemers  and  D.  H. 
Faulkner  as  sureties.  The  property  of  the 
deceased  consisted  of  little  more  than  his 
interest  in  the  partnership  business.  W.  D. 
Keyser  had  put  into  the  business  about 
$700,  and  W.  O.  Keyser  had  contributed 
nothing  except  his  services  in  carrying  on 
the  business,  lor  which  wages  were  paid. 
The  invoice  of  the  stock  of  goods,  taken 
after  the  death  of  J.  F.  Keyser,  showed  that 
there  were  goods  on  hand  of  the  value  of 
$8,342.22,  cash  $1,378.03,  notes  aggregating 
$1,173.50,  and  open  accounts  due  the  firm 
$1,876,56.  The  entire  stock  and  assets  of 
the  firm  amount  to  $12,770.31.  The  firm 
was  then  indebted  to  the  extent  of  $6,072.44. 
Some  time  after  W.  D.  Keyser  took  charge 
of  the  stock  he  paid  off  this  indebtedness, 
but  instead  of  selling  the  stock  in  bulk  he 
conducted  the  business  substantially  as  it 
had  been  done  prior  to  the  death  of  his 
father,  and  his  brother,  W.  O.  Keyser,  con- 
tinued to  assist  in  carrying  on  the  business 
as  he  had  formerly  done.  Some  new  goods 
were  purchased  from  time  to  time  to  take 
the  place  of  those  that  were  tscld,  and  in 
transacting  the  business  checks  and  other 
documents  were  signed,  sometimes  in  the 
old  firm  name  and  sometimes  as  Keyser  & 
Sons.  Mrs.  Keyser  and  her  daughter,  as 
well  as  the  families  of  both  sons,  were  sup- 
ported from  the  proceeds  of  the  store.  In 
July,  1913,  W.  D.  Keyser  gave  notice  that 
he  would  make  a  settlement  of  the  partner- 
ship estate,  and  did  file  what  purported  to 
be  a  final  account  of  his  administration;  but 
shortly  afterwards  he  disappeared,  and 
settlement  was  not  made.  Mrs.  Keyser,  as 
administratrix  of  the  estate  of  the  deceased, 
also  gave  notice  of  a  final  settlement  of  the 
estate,  which  was  not  made.  After  the 
abandonment  of  the  business  by  W.  D.  Key- 
ser, Mrs.  Keyser  and  her  son  W.  O.  Keyser 
executed  an  assignment  of  all  the  stock  and 
assets  of  the  firm  to  William  Jevons  as 
trustee  for  the  creditors,  and  this  instru- 
ment was  signed  by  "W.  O.  Keyser,"  "Mag- 
gie Keyser,"  and  "Keyser  &  Sons,  by  Maggie 
Keyser,  a  Member  of  Said  Partnership." 
Under  the  assignment  Jevons  took  posses- 
sion of  the  store,  sold  goods,  bought  some 
new  goods,  and  also  collected  outstanding 
accounts  and  paid  debtsr.  After  he  had  been 
in  possession  of  the  property  about  two 
months  the  probate  court  directed  the  ad- 
ministratrix to  take  charge  of  the  store  and 
the  assets  of  the  estate,  and  thereupon  Je- 
vons surrendered  possession  of  the  goods 
and  all  of  the  assets  of  the  business  to  her. 
An  inventory  was  then  made,  and  a  little 
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later  a  sale  of  the  goods  was  effected,  the 
proceeds  from  which,  with  the  cash  on  hand 
and  open  accounts,  amounted  to  $4,851.60. 
From  this  amount  the  administratrix  was 
directed  to  make  a  payment  of  $513.20  (but 
whether  it  was  upon  claims  or  fees  is  not 
disclosed),  leaving  a  balance  of  $4,348.40. 
She  was  about  to  distribute  this  balance 
among  the  heirs  of  the  deceased  when  this 
action  was  brought. 

G.  A.  Siemers  and  D.  H.  Faulkner  inter- 
vened in  the  action,  claiming  the  rights  of 
creditors.  The  surviving  partner  had  in- 
duced them  to  sign  a  note  with  Keyser  & 
Sons  upon  the  representation  that  he  desired 
to  pay  off  the  claims  of  the  minor  heira 
Instead  of  doing  that,  it  is  alleged  that  the 
surviving  partner  placed  the  money  ob- 
tained upon  the  note  in  his  banking  account 
and  drew  it  out  from  time  to  time  in  carry- 
ing on  the  hardware  business.  The  Wake- 
field Bank,  in  which  the  $1,500  was  depos- 
ited, and  from  which  it  was  drawn,  also 
intervened  with  a  view  of  obtaining  an 
allowance  for  the  same  claim. 

Upon  the  testimony  the  court,  after  al- 
lowing the  claims  of  the  creditors,  held  that 
the  fund  derived  from  the  sale  of  the  goods 
should  be  subjected  to  the  payment  of  the 
creditors,  and  a  receiver  was  appointed  to 
make  distribution.  The  claims  of  Siemers 
and  Faulkner  as  well  as  that  of  the  bank 
of  Wakefield  were  denied;  and  these  inter- 
veners and  the  Keysers  appeal  from  the 
judgment  rendered. 

It  is  contended  that  the  surviving  partner 
and  those  associated  with  him  could  not 
bind  the  estate  for  the  goods  purcliased  and 
the  liabilities  created  after  the  death  of 
J.  F.  Keyser.  It  is  true,  as  the  defendants 
contend,  that  death  works  a  dissolution  of 
the  partnership,  but  the  commimity  of  inter- 
est subsists  in  a  way  for  the  time  necessary 
to  wind  up  the  partnership  business.  In 
Story  on  Partnership,  7  th  ed.  §  344,  it  is 
said:  "Although  as  to  future  dealings  the 
partnership  is  determined  by  the  death  of 
one  partner,  yet  for  some  purposes  it  may 
be  said  to  subsist,  and  the  rights,  duties, 
powers,  and  authorities  of  the  survivors  re- 
main, so  far  as  is  necessary  to  enable  them 
to  wind  up  and  settle  the  affairs  of  the 
partnership." 

The  settlement  of  the  partnership  estate 
devolves  primarily  on  the  surviving  partner 
where  he  elects  to  undertake  it,  and,  if  he 
does  not,  then  upon  the  administratrix  of 
the  esUte.  Gen.  Stat.  1909,  §  3467.  It  was 
the  diity  of  the  surviving  partner,  who  as- 
sumed the  task  in  this  case,  to  wind  up  the 
business  within  a  reasonable  time  and  in 
the  way  most  advantageous  to  those  inter- 
ested in  the  estate,  and,  after  paying  the 
debts  and  tlie  expenses  of  winding  up  the 
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busineds,  to  distribute  tbe  assets  among 
the  surviving  partners  and  the  representa- 
tive of  the  deceased  partner.  The  surviving 
partner  is  vested  with  some  discretion  as  to 
the  manner  of  closing  the  business  and  the 
time  to  be  taken  for  that  purpose.  He  may 
continue  the  business  long  enough  to  close 
it  up  without  sacrificing  the  assets,  and 
long  enough  to  make  an  advantageous  dis- 
position of  the  stock.  Frej  v.  Eisenhardt, 
116  Mich.  160,  74  N.  W.  501.  The  statute 
contemplates  ihat  considerable  time  may 
be  necessary,  as  the  bond  required  of  the 
surviving  partner  provides  that  the  partner- 
ship business  shall  be  wound  up  and  the 
debts  paid  and  the  surplus  fund  distributed 
within  two  years  unless  a  longer  time  is  al- 
lowed by  the  court.    Gen.  Stat.  1909,  §  346S. 

In  some  cases  a  bulk  sale  of  merchandise 
may  be  the  better  method,  while  in  others  a 
sale  of  the  goods  in  the  usual  course  of 
trade  may  be  to  the  advantage  of  the  in- 
terested parties.  In  the  latter  case  some 
articles  may  be  purchased  and  added  to  the 
srtock  in  order  to  make  it  more  salable  and 
to  facilitate  an  advantageous  disposition  of 
the  whole.  When  this  is  done  in  good  faith 
the  goods  purchased  as  well  as  the  reason- 
able expenses  incurred  in  carrying  on  and 
winding  up  the  business  may  be  paid  from 
the  funds  derived  from  the  sale.  Central 
Trust  &  S.  D.  Co.  v.  Respass,  112  Ky.  606, 
56  L.R.A.  479,  99  Am.  St.  Rep.  317,  66  S. 
VV.  421  Calvert  v.  Miller,  94  N.  C.  600; 
Hoyt  v.  Sprague,  103  U.  S.  613,  26  L.  ed. 
585. 

The  surviving  partner  is  not  warranted 
in  undiriy  prolonging  the  business  of  the 
partnership,  and  if  it  be  continued  long- 
er than  necessary  the  representative  of 
the  deceased  partner  may  obtain  a  remedy 
by  applying  to  the  court  to  secure  a  closing 
up  of  the  estate  and  a  distribution  of  the 
funds  derived  from  it.  In  this  instance  the 
business  was  continued  a  long  time,  proh- 
ably  longer  than  was  necessary  to  pay  the 
debts  and  close  up  the  partnership  business. 
In  speaking  of  a  surviving  partner  it  has 
been  said:  ''It  is  his  duty  to  collect  the 
claims  as  far  as  possible,  to  pay  off  the 
debts,  to  sell  out  the  stock  of  goods  to 
the  best  advantage;  and,  while  he  may  con- 
tinue the  business  for  a  short  time,  in  dis- 
posing of  the  stock  on  hand,  yet  he  is  not 
authorized,  without  the  consent  of  the  rep- 
resentative of  the  deceased  partner,  to  con- 
tinue the  firm  business  indefinitely,  nor  to 
embark  in  new  enterprises."  Didlake  v. 
Roden  Grocery  Co.  160  Ala.  484,  489,  22 
L.R.A.(N.S.)  907,  49  So.  385,  18  Ann.  Cas. 
430. 

Here  the  business  was  continued  with  the 
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acquiescence  and  co-operation  not  only  of 
the  surviving  partners,  but  also  oi  the 
widow,  who  was  the  legal  representative  of 
the  deceased  partner.  The  length  of  time 
necessary  to  wind  up  the  partnership  affairs 
in  the  way  most  conducive  to  the  interest 
of  all  is  not  shown  in  the  record.  It  was 
continued  for  some  considerable  time  after 
the  debts  which  were  due  when  J.  F.  Key- 
ser  died  had  been  paid.  In  one  sense  a 
new  partnership  was  established  which  in- 
cluded all  the  interested  parties.  In  buying 
goods  and  in  transacting  business  it  ap- 
pears that  the  name  of  the  old  firm  was 
used  part  of  the  time,  and  some  of  the  time 
the  name  of  Keyser  &.  Sons  was  employed, 
and  the  widow  in  executing  the  trust  deed 
mentioned  signed  the  name  of  Keyser  & 
Sons  and  designated  herself  as  a  member  of 
the  partnership.  Whether  it  be  treated  as 
an  undue  continuance  of  the  business  by  the 
surviving  partner  or  as  a  new  partnership, 
it  is  clear  that  the  creditors  whose  goods 
and  assets  were  put  into  the  business  and 
contributed  to  enlarge  the  fund  are  entitled 
to  be  paid  from  the  fond  In  preference  to 
any  of  the  partners  or  the  representative 
of  the  deceased  partner.  Since  all  the  in- 
terested parties,  including  the  representa- 
tive of  the  estate  of  the  deceased  partner, 
were  engaged  in  the  business  when  the  goods 
were  added  to  the  stock,  it  is  only  equitable 
to  pay  first  the  debts  contracted  in  the 
operation  of  the  business  and  which  entered 
into  and  became  a  part  of  the  fund  that 
is  to  be  distributed. 

It  appears  that  the  two  daughters  of  the 
deceased  were  minors  when  the  debts  in 
question  were  contracted,  but  their  interests 
in  the  partnership  estate  were  represented 
by  their  mother  as  administratrix,  and,  as 
we  have  seen,  she  participated  in  carrying 
dh  the  business  in  which  the  indebtedness 
was  incurred.  If  they  have  suffered  any  loss 
through  improvident  action  or  through  im- 
proper administration,  they  can  look  to  the 
bond  given  by  the  administratrix. 

The  interveners  Siemers  and  Faulkner  axe 
also  entitled  to  the  status  of  creditors  and 
to  share  in  the  fund.  The  note  signed  by 
them  and  for  the  payment  of  which  they 
had  been  obliged  to  provide  was  cashed  at 
the  bank,  and  the  proceeds  of  it  used  in  the 
partnership  business.  While  the  surviving 
partner  induced  them  to  execute  the  note  in 
order  that  the  proceeds  might  be  used  to 
pay  the  claims  of  heirs,  the  testimony  clear- 
ly shows  that  the  money  obtained  on  the 
note  was  used  in  carrying  on  the  partner- 
ship business.  They  are  therefore  entitled 
to  prorate  with  the  other  creditors  in  the 
fund  which  is  the  subject  of  controversy'^ 
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These  interveners,  instead  of  the  bank,  are 
entitled  to  share  in  the  fund,  as  the  bank 
had  previously  taken  the  obligation  of  these 
parties  in  place  of  the  original  note. 

The  judgment  will  be  modified  so  as  to 
allow  the  interveners  Siemers  and  Faulkner 
to  share  in  the  distribution  of  the  fund  with 


other  creditors,  and  in  all  else  the  judgment 
is  affirmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  December 
19,  1916. 


Annotatioii — Partnership:  right  of  surviving  partner  to  purchase  addition- 
al goods  in  closing  up  business. 


Although  but  few  eases  have  passed 
upon  the  question  presented,  it  seems  to 
be  settled  that  purchases  may  be  made 
where  necessary  in  order  to  successfully 
close  up  the  partnership  business,  but  not 
otherwise. 

Thus,  it  has  been  held  that  a  surviving 
partner  in  a  mercantile  business  may 
make  small  purchases  of  some  articles  of 
the  stock  to  render  it  more  salable,  and 
to  facilitate  an  advantageous  disposition 
of  the  whole.  Oliver  v.  Forrester  (1880) 
96  m.  316;  Andrews  v.  Stinson  (1912) 
254  m.  Ill,  98  N.  E.  222,  Ann.  Cas. 
1913B,  928;  Big  Four  Implement  Co.  v. 
Ketser,  ante,  166;  Walker  v.  House 
(1848)  4  Md.  Ch.  39,— holding  that  small 
purchases  of  lumber  made  by  the  surviv- 
ing partner  of  a  lumber  dealing  partner- 
ship with  firm  funds  does  not  subject 
such  surviving  partner  to  a  charge  of  im- 
proper conduct  so  as  to  warrant  the  ap- 
pointment of  a  receiver,  where  such  pur- 
chases were  designed  and  required  to 
keep  up  an  assortment  of  stock  and 
aid  in  the  sale  of  the  stock  on  hand  at 
the  time  of  the  dissolution  of  the 
partnership;  Re  Kalbfell  (1896)  27 
Pittsb.  L.  J.  N.  S.  (Pa.)  210,  holding 
that  such  purchases  are  expenses  of 
the  administration  of  the  firm  assets 
and  entitled  to  preference  in  the  dis- 
tribution. The  latter  holding  was  re- 
affirmed in  (1900)  30  Pittsb.  L.  J.  N.  S. 
(Pa.)  273.  It  should  be  observed,  how- 
ever, that  it  was  said  in  Big  Four  Im- 
plement Co.  V.  Ketser,  that  this  rule  is 
applicable  only  where  the  additional 
goods  are  purchased  in  good  faith  to  en- 
able the  surviving  partner  to  close  the 
stock  out  in  the  usual  course  of  trade,  in 
case  that  method  is  more  advantageous 
than  a  bulk  sale  of  the  merchandise. 

But  a  survivii^  partner  has  no  power 
to  make  large  purchases  for  the  pur- 
pose of  continuing  the  business  longer 
that  reasonablv  necessary  to  close  it 
up.  Oliver  v.  >orrester  '(1880)  96  HI. 
315,  holding  that  a  surviving  partner  in 
a  lumber  business  had  no  right  to  pur- 
chase a  cargo  of  lumber  where  same  was 
unnecessary,  and  therefore  that  he 
L.RjV.1917(5. 


could  not  charge  the  estate  of  a  de- 
ceased partner  with  a  part  of  the  loss 
caused  by  its  destruction  by  fire;  -An- 
drews V.  Stinson  (1912)  254  DL  111, 
98  N.  E.  222,  Ann.  Cas.  1913B,  928, 
referring  to  Oliver  v.  Forrester,  with 
seeming  approval. 

And  it  has  been  held  that  if  a  surviv- 
ing partner,  after  a  reasonable  time  for 
settlement,  buys  new  goods,  he  does  so 
at  his  own  risk,  and  is  liable  for  the  loss 
arising  therefrom.  Huggins  v.  Huggins 
(1903)  117  Ga.  151,  43  S.  E.  759:  And 
in  such  a  case  if  the  surviving  partner  is 
insolvent,  or  there  are  any  other  pecu- 
liar circumstances  from  which  there  may 
be  danger  of  loss  or  irreparable  injury  to 
the  estate,  or  a  likelihood  that  the 
amount  due  the  estate  of  the  deceased 
partner  on  a  proper  accounting  will  not 
be  forthcoming,  the  administrator  of 
such  estate  may  enjoin  any  further  simi- 
lar illegal  acts  and  obtain  appointment 
of  a  receiver  to  hold  the  assets  until  a 
final  accounting.    Ibid. 

But  even  where  a  surviving  partner 
without  authority  continues  the  business 
longer  than  is  necessary  to  wind  it  np,  it 
has  been  held  that  he  cannot  be  charged 
with  firm  money  expended  for  new  goods 
to  carry  on  the  business,  where  the  es- 
tate of  the  deceased  partner  also  claims 
its  proportionate  part  of  the  goods  so 
bought  and  of  the  profits  of  the  con- 
tinued business,  it  having  been  carried 
on  at  a  profit.  Dickens  v.  Dickens  (1911) 
174  Ala.  345,  56  So.  809.  In  this  case 
it  was  said  that  there  was  no  contest  of 
the  abstract  soundness  of  the  legal  pro- 
position that  ''on  the  dissolution  of  the 
firm  by  the  death  of  one  of  the  partners, 
it  is  the  survivor's  duty  to  settle  up  the 
partnership  affairs  within  a  reasonable 
time,  and  pay  over  to  the  representatives 
of  the  deceased  partner  the  amount  due 
to  them;  and  if  he  takes  the  responsibil- 
ity of  continuing  the  business  of  the 
firm  and  using  the  property  of  the  part- 
nership, he  becomes  liable  for  losses  that 
may  occur;  and  it  is  the  option  of  the 
representatives  of  the  deceased  partner 
either  to  insist  upon  a  division  of  the 
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profits,  which  may  be  made  in  thus  carry- 
ing on  the  business  or  upon  being  paid 
the  amount  of  the  deceased's  share  in  the 
capital,  with  lawful  interest  thereon,  aft- 
er deducting  his  indebtedness  to  the 
firm;"  but  it  was  insisted  that  the  rule 
that  "when  goods  are  intermixed  wil- 
fully, without  mutual  consent,  the  entire 
property  belongs  to  him  whose  property 
was  originally  invaded,  and  its  distinc- 
tive character  destroyed,*'  should  be 
applied  to  the  end  that  the  surviving 
partner  should  be  charged  with  sums  ex- 
pended in  purchasing  new  goods,  but 
this  contention  was  refuted  upon  the 
theory  that  the  goods  purchased  with  the 
firm  or  trust  funds  took  the  place  of  the 
funds  in  the  trust,  and  that  as  the  pur- 
chased  goods   neither   represented   nor 


were  the  individual  property  of  the  suiv 
viving  partner  "there  was  no  comming> 
ling  of  separately  owned  properties  or 
funds." 

In  Louisiana,  where  by  statute  a  sur- 
viving partner  upon  obtaining  appoint- 
ment as  liquidator  has  one  year  in  which 
to  wind  up  the  business,  the  court,  in  Re 
Curlee  (1907)  118  La.  563,  43  So.  165, 
upon  petition  by  a  surviving  partner  ap- 
pointed pursuant  to  the  statute,  in  which 
it  was  averred  that  it  was  necessary',  in 
order  to  dispose  of  the  stock  of  goods, 
that  certain  other  mentioned  articles  be 
purcliased,  granted  the  application,  and 
directed  that  the  purchases  be  made  at 
the  lowest  market  rate  and  paid  for  out 
of  the  funds  of  the  firm.  G.  J.  C. 
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JOSIE  C.  BAKER,  Admrx.,  etc.,  of  Charles 
Baker,  Deceased,  Appt., 

V. 

BAKER,  ECCLES,  k  COMPANY  et  al. 

(162  Ky.  683,  173  S.  W.  109.) 

Writ  —  substituted  service  —  showing 
of  nonresidence. 

1.  An  affidavit  that  defendant  is  a  non- 
resident  and  resides  in  another  state  is  not 
equivalent  to  an  averment  that  he  is  absent 
from  the  state,  so  as  to  justify  proceeding 
against  him  as  a  nonresident. 

For  other  ca«e«,  see  Writ  and  ProoeMS,  II,  e, 
in  Dig.  1-^2  N,  8. 

Judgment  -•  collateral  attache  —  what  is. 

2.  An  attack  on  a  judgment  is  collateral 
when  not  by  appeal  ox  in  the  manner  pre- 
scribed by  statute  for  modification  or  vaca- 
tion of  judgments. 

For  other  caaeB,  see  Judgment,  II,  c,  i,  in\ 
Dig,  1-52  N,  8, 


Same  »  vlffhts  of  nonresident  —  defect 
in  record. 

3.  A  judgment  mnBt  be  treated  as  void 
on  collateral  attack  so  far  as  it  affects  the 
rights  of  a  nonresident  if  it  is  recent,  and 
the  record  affirmatively  shows  absence  of 
the  conditions  necessary  to  give  the  court 
jurisdiction  to  affect  his  rights. 

For  other  easee,  see  Judgment,  II.  c,  S,  a,  in 
Dig.  1-62  N.  8. 

Same  —  adjudication  of  residence  -^  ef- 
fect on  nonresident  heirs. 

4.  A  court  cannot,  upon  an  ex  parte  ap- 
plication for  letters  of  administration  upon 
property  within,  its  jurisdiction^  determine 
that  the  residence  of  the  deceased  owner 
was  within  the  jurisdiction,  so  as  to  affect 
the  rights  of  nonresident  heirs  not  made 
parties  to  the  proceeeding. 

For  other  eases,  see  Judgment,  IV*  c,  1,  in 
Dig.  1-^  y.  8. 

Same -^  devolution  of  property  in  for- 
eign state  —  effect  on  nonresident 
heirs. 

5.  An  heir  neither  personally  served  with 
process  nor  appearing  in  a  suit  in  a  state 


Note.  —  As  to  extraterritorial  effect  of 
judgment  fixing  domicil,  see  annotation  fol- 
lowing this  case,  post,  185. 

Bakeb  v.  Baker,  E.  &  Co.  was  taken  by 
writ  of  error  to  the  United  States  Supreme 
Court,  which  held,  in  242  U.  S.  394,  61  L. 
ed.  — ,  37  Sup.  Ct.  Rep.  152,  that  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution did  not  require  the  recognition  by 
the  Kentucky  court  of  the  decree  of  the 
Tennessee  court,  so  far  as  it  affected  the 
ownership  of  property  having  a  situs  in 
Kentucky.  Mr.  Justice  Pitney,  in  deliver- 
ing the  opinion  of  the  court,  said:  "In 
many  forms,  and  with  much  emphasis,  the 
plaintiff  in  error  presses  the  argument  ab 
inconvenient!.  Starting  from  the  proposi- 
tion that  the  entire  personalty  of  an  intes- 
tate decedent,  wherever  in  fact  located,  is 
a  unit,  having  its  legal  situs  at  the  owner's 
domicil,  and  that  its  distribution  ought  to 
L.R.A.1917C. 


be  in  accordance  with  the  law  of  that 
domicil,  it  is  argued:  How  is  it  possible  to 
judicially  determine  that  domicil  under  the 
theory  of  the  Kentucky  court  of  appeals  in 
the  ^UM  of  an  intestate  entitled  to  per- 
sonalty in  several  states,  having  different 
laws  of  distribution,  and  with  parties  claim- 
ing to  be  distributees  residing  in  different 
jurisdictions?  Assuming  a  lawful  grant  of 
administration  in  each  state  wherein  part 
of  the  personalty  is  located  and  some  of  the 
possible  distributees  reside,  how,  it  is  asked, 
is  any  one  of  these  administrators,  or  any 
one  of  the  daimants  of  a  share  in  the  whole 
estate,  to  have  the  place  of  the  intestate's 
domicil  settled  authoritatively  and  the  law- 
ful distributees  ascertained?  The  answer 
is  clear:  Unless  all  possible  distributees 
can  be  brought  within  the  jurisdiction  of  a 
single  court  having  authority  to  pass  upon 
the    subject-matter,    either    by    service    of 
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other  than  that  of  his  residence  and  of  an 
intestate  owner  of  property  there  situated 
is  not  affected  by  the  judgment  determining 
the  domicil  of  such  intestate  to  be  in  such 
other  state,  so  as  to  affect  the  revolution  of 
property  in  the  state  of  his  residence. 
For  other  cases,  see  Judgment,  IV,  h,  1,  in 
Dig.  1-52  A\  8. 

Courts  —  Jurisdiction  to  determine  Hie 
devolution  of  property  —  territorial 
limits. 

6.  In  case  of  the  death  of  a  person  own- 
ing property  in  several  states,  the  courts 
of  each  one  in  which  the  estate  has  a  situs 
at  the  time  of  the  death  have  jurisdiction, 
in  a  suit  brought  for  the  purpose,  and  in 
which  all  interested  persons  are  brought 
before  the  court  by  constructive  service,  to 
determine  between  them  their  respective 
rights  to  the  property  situated  within  the 
state. 

For  other  cases,  see  Courts,  II,  a,  5,  in  Diff. 
1-^2  N.  8. 

Judgment  — •  settling  heirship  -^  salt  In 
other  state. 

7.  Heirs  of  one  dying  seised  of  property 
located  in  several  states,  who  secure  a  judg- 
ment by  constructive  service  settling  the 
rights  to  property  located  at  their  domicil, 
may  make  such  judgment  tlie  basis  of  pro- 
ceedings in  the  other  states  to  settle  the 
rights  to  property  there  situated,  in  which 
all  persons  residing  there  can  be  brought 
in  and  the  rights  to  the  property  there 
located  finally  settled. 

For  other  cases,  see  Judgment,  TV,  6,  X,  vn 
Dig.  1-52  N.  8, 

Domicil  —  how  fixed  —  act  or  intention. 

8.  One  who  resides,  does  business,  votes, 
and  pays  poll  taxes  in  a  certain  place,  has 
his  domicil  there,  although  he  moved  there 
from  another  place,  which  he  refers  to  as 
his  home,  stating  an  intention  to  return 
there  as  soon  as  he  has  money  enough. 

For  other  oases,  see  Domicil,  in  Dig,  1^52 

N.  a. 

(February  11,  1915.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  McCracken 
County  dismissing  her  petition  filed  to 
compel  the  defendant  corporation  to  trans- 
fer to  her  certain  shares  of  stock  alleged  to 
belong  to  her  individually,  and  for  the  re- 
covery of  an  indebtedness  of  the  corporation 
to  her  husband's  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Berry  &  Grassham,  Pitts  A 
McConlco,  and  S.  W.  Ross,  for  appellant: 

If  the  judgment  is  void,  it  makes  no 
difference  whether  the  attack  by  appellant 
upon  it  is  direct  or  collateral,  for  in  either 
instance,  it  could  not  stand  and  would  be 
no  defense  to  appellant's  demands. 

Brownfield  v.  Dyer,  7  Bush,  505;  Jack- 
son V.  Speed,  2  Duv.  426;  Grigsby  v.  Barr, 
14  Bush,  330;  Clark  v.  Haison,  126  Ky. 
486,  104  S.  W.  342;  Hoffman  v.  Brungs, 
83  Ky.  400;  Arthurs  v.  Harlan,  78  Ky. 
138;  Redwine  v.  Underwood,  101  Ky.  190, 
40  S.  W.  462;  Warrick  v.  McCormick,  150 
Ky.  801,  150  S.  W.  1027 ;  Kreiger  v.  Sonne, 
151  Ky.  741,  152  S.  W.  936. 

Appellant's  plea  of  avoidance  of  this 
judgment,  pointing  out  the  defects  named, 
and  claiming  that  it  was  void  because 
thereof,  constituted  a  direct  attack  upon 
the  same. 

23  Cyc.  1055;  Van  Fleet,  Collateral  At- 
tack, §  2,  p.  4;  Pope  v.  Harrison,  16  Lea, 
82;  Newcomb  v.  Newcomb,  13  Bush,  566, 
26  Am.  Kep.  222;  Benningfield  v.  Keed, 
8  B.  Hon.  102;  Brownfield  v.  Dyer,  7  Bush, 
507;  Arthurs  v.  Harlan,  78  Ky.  138;  Wood 
V.  Wood,  78  Ky.  627;  Davis  ▼.  Connelly, 
4  B.  Mon.  136;  Ballou  v.  Skidmore,  132 
Ky.  342,  113  S.  W.  442;  Dennis  v.  Alves, 
132  Ky.  345,  113  S.  W.  484;  Segal  v. 
Reisert,  128  Ky.  117,  107  S.  W.  747 ;  Mays- 
ville  &  B.  S.  R.  Co.  v.  Ball,  108  Ky.  241, 
56  S.  W.  188;  1  Black,  Judgm.  §  271; 
Buchanan  v.  Henry,   143  Ky.   628,   137   S. 


process  or  by  their  voluntary  appearance, 
it  must  in  many  cases  be  impossible  to  have 
a  single  controlling  decision  upon  the  ques- 
tion. In  some  cases,  the  ideal  distribution 
of  the  entire  personal  estate  as  a  unit  may 
thus  be  interfered  with;  but  whatever  in- 
convenience may  result  is  a  necessary  inci- 
dent of  the  operation  of  the  fundamental 
rule  that  a  court  of  justice  may  not  deter- 
mine the  personal  rights  of  parties  without 
giving  them  an  opportunity  to  be  heard." 

For  annotation  of  collateral  interest,  see 
note  to  State  ex  rel.  Ruef  v.  District  Ct. 
6  L.R.A.(N.S.)  617,  on  the  conclusiveness 
of  foreign  probate  as  affecting  real  prop- 
erty ;  note  to  Blacksher  Co.  v.  .Northrop,  42 
L.R.A.(N.S.)  454,  on  collateral  attack  on 
probate  where  the  decree  or  the  will  af- 
firmatively shows  that  the  will  is  invalid; 
note  to  Barrette  v.  Whitney,  87  L.RA. 
L.RJ1.1917C. 


(N.S.)  368,  upon  the  question  whether  the 
omission  of  the  prescribed  notice  of  ap- 
plication for  a  decree  or  order  of  distribu- 
tion is  an  error  so  fundamental  that  it  will 
defeat  the  jurisdiction  of  the  court,  and 
render  its  order  vulnerable  to  collateral  at- 
tack. 

As  to  the  effect  of  judgments  in  other 
state  against  executors  or  administrators, 
see  note  to  Braithwaite  v.  Harvey,  27  L.RA.. 
101;  also  the  later  case  of  Smith  v.  Smith, 
43  L.R.A.  403. 

Upon  the  question  whether  statutes  pro- 
viding for  the  allowance  or  recording  of 
wills  admitted  to  probate  in  another  juris- 
diction upon  the  production  of  a  duly  au- 
thenticated copy  apply  where  the  testator's 
domicil  at  the  time  of  his  death  was  with- 
in the  state,  see  note  to  Re  Clark,  1  L.R.A. 
(N.S.)  996. 
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W.  223;  Kreig«r  ▼.  Sonne,  151  K^.  739, 
168  S.  W.  937;  Thompson  y.  Thompson, 
22e  U.  S.  561,  57  L.  ed.  347,  33  Sup.  Ot. 
Bep.  183;  Bamberger  v.  Green,  146  Ky. 
868,  142  S.  W.  384;  Carpenter  y.  Moore- 
loek,  161  Ky.  50ft,  162  S.  W.  679. 

In  Kentucky,  as  well  as  elsewhere,  domi- 
cil  10  considered  in  two  respects:  first,  as 
to  origjn;  second,  as  to  ehoioe. 

Orayes  y.  Georgetown,  154  Ky.  207,  157 
8.  W.  34;  Boyd  y.  Com.  149  Ky.  764,  42 
L.R.A.<N.S.)  680,  149  S.  W.  1023,  Ann. 
Caa.  1914B,  481;  Tipton  y.  Tipton,  87  Ky. 
243,  8  S.  W.  440;  Dicey,  Gonfl.  L.  10ft; 
14  Cyc.  1838;  Ennia  y.  Smith,  14  How. 
400,  14  L.  ed.  472. 

The  jurifldietion  of  the  county  court  to 
determine  all  questions  relatiye  to  admin- 
ifltration,  including-  place  of  decedent's 
residence  (or  domicil),  is  full  aad  am^le, 
the  death  of  intestate  being  the  only  juris- 
dictional  fact  which  it  cftnnot  conclude. 

Wilson  V.  Frasier,  2  Humph.  30;  Brien 
y.  Hart,  ft  Humph.  133;  Eaat  Tennessee,  V. 
&  G.  R.  Co.  y.  Mahoney,  89  Tenn.  311,  15 
6.  W.  662;  D'Aniament  v.  Jones,  4  Lea, 
251,  40  Am.  Rep.  12. 

The  chancery  court  Is  a  superior  court 
of  general  jurisdiction,  and  its  decrees, 
based  on  construotiye  seryice,  are  immune 
from  collateral  attack,  except  for  want  of 
jurisdiction  apparent  on  the  face  of  the 
record. 

Kilerease  y.  Blythe,  ft  Humph.  378; 
Hopper  y.  Fieher,  2  Head,  253;  Gilchrist 
y.  Cannon,  1  Coldw.  581;  McGavock  y. 
Bell,  3  Coldw.  513;  Townsend  y.  Townsend, 
4  Coldw.  70,  94  Am.  Dec.  185;  Claybrook 
y.  Wade,  7  Coldw,  555;  Walker  y.  Cottrell, 
6  Baxt.  276;  Howard  y.  Jenkins,  5  Lea, 
175;  Allen  y.  GilUlaad,  ft  Lea,  621;  Dayis 
y.  Reayes,  7  Lea,  586;  Posey  y.  Eaton,  9 
Lea,  500;  Harris  y.  McGlanahan,  11  Lea, 
181;  Pope  y.  Harrison,  16  Lea,  82;  Robert- 
son y.  Winchester,  86  Tenn.  171,  1  8.  W. 
781;  Franklin  y.  Franklin,  91  Tenn.  119, 
18  S.  W.  61 ;  Reinhardt  y.  Nealis,  101  Tenn. 
169,  46  S.  W.  446;  Wilkins  y.  McCorkle, 
112  Tenn.  688,  80  8.  W.  834. 

A  personal  judgment  against  defendant 
for  excess  oyer  impounded  property,  with- 
out personal  seryice  or  appearance,  is  yoid. 

Morton  y.  Nunnelly,  3  Hayw.  (Tenn.) 
210;  Kemper-Thomas  Paper  Co.  y.  Shyer, 
108  Tenn.  444,  58  L.R.A.  173,  67  6.  W.  856; 
Mills  y.  Duryee,  7  Cranch,  484,  3  L.  ed.  413 ; 
Voorheee  y.  Jackson,  10  Pet.  449,  9  L.  ed. 
490;  Cooper  y.  Reynolds,  10  Wall.  308,  19 
L.  ed.  931;  Pennoyer  y.  Neflf,  95  U.  S.  714, 
24  L.  ed.  565;  Applegate  y.  Lexington  & 
C.  C.  Min.  Co.  117  U.  S.  255,  29  L.  ed.  892, 
ft  Sup.  Ct.  Rep.  742;  Huling  y.  Kaw  Valley 
R.  &  Improy.  Co.  130  U.  8.  559,  32  L.  ed. 
1045,  9  Sup.  Ct.  Rep.  ft03;  Artidt  y.  Griggs, 
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1 134  U.  8.  31ft,  33  L.  ed.  918,  10  Sup.  Ot. 
Rep.  567. 

Ownership  of  a  domiciliary  administrator 
extends  to  stocks  in  foreign  corporations; 
he  may  assign  the  shares^  and  local  admin^ 
istration  is  not  necessary  to  compel  transr 
fer  on  booka  of  corporation. 

18  Cyc  1231. 

Messrs.  Wheeler  A  Hucliea,  for  appel- 
lees: 

When  a  nan  resides  continuously  in  this 
state  for  tweWe  years,  engages  in  business, 
registers,  yotes,  and  pays  taxes  here,  he 
becoffieBk  as  matter  of  law,  a  citizen  of  the 
state. 

Shelton  y.  Tiffin,  ft  How.  163,  12  L.  ed< 
387;  Tipton  y.  Tipton,  87  Ky.  243,  8  8. 
W.  440;  Fidelity  Trust  A  S.  V.  Co.  ▼. 
Preston,  96  Ky.  277,  28  8.  W.  658. 

A  man's  domicil  is  that  place  to  which 
he  fixpeets  to  return  when  absent,  where  hia 
business  is  located,  his  family  reside,  and 
his  personal  property  tax  and  poll  tax  are 
paid. 

Hairston  y.  Hairston,  27  Miss.  704,  ftl 
Am.  I>ec.  530;  Rin^sgold  y.  Barley,  5 
Md.  18ft,  59  Am.  Dec.  107 ;  Oilman  y.  Gil- 
man,  62  Me.  165,  83  Am.  Dec.  502. 

Where  an  affidayit  for  a  warning  order  is 
made  and  ytrified,  and  the  clerk  makes  the 
order  warning  for  the  proper  length  of  time, 
the  nonresident  to  appear,  and  appoints  an 
attorney  to  defend,  who  seasonably  reports/ 
a  judgment  based  thereon  is  not  yoid  and 
cannot  foe  collaterally  attacked,  even  though 
such  affidavit  may  be  defective. 

Kjreiger  y.  Sonne,  161  Ky.  741,  152  8.  W. 
936;  Hynes  y.  Oldham,  3  T.  B.  Mon.  266; 
Benningfield  y.  Reed,  8  B.  Mon.  102;  New- 
comb  y.  Newcomb,  13  Bush,  544,  26  Am. 
Rep.  222;  Qtrr  v.  Carr,  92  Ky.  552,  3ft  Am. 
St.  Rep.  614,  18  6.  W.  463;  Derr  y.  Wilson,. 
84  Ky.  14. 

A  collateral  attack  is  any  proceeding 
which  has  an  independent  purpose,  and  con- 
templates some  relief  or  result  other  than 
the  overthrowing  of  a  judgment,  even 
though  the  overthrowing  of  the  judgment 
may  be  necessary  to  accomplish  this  pur- 
pose. 

Duff  v.  Hagins,  146  Ky.  792,  143  S.  W. 
378;  23  Cyc.  1063. 

In  this  state,  county  courts,  in  matters 
of  probate,  are  courts  of  "general  and  ex- 
clusive jurisdiction,"  but  the  appointment 
of  administrators  by  such  courts  may  be 
collaterally  attacked. 

Jacobs  V.  Louisville  &  N.  R.  Co.  10  Bush, 
268;  Miller  v.  Swan,  91  Ky.  36,  14  S.  W. 
964;  Thormann  v.  Frame,  176  U.  S.  350, 
44  L.  ed.  500,  20  Sup.  Ct.  Rep.  446;  Grover 
&  B.  Sewing  Mach.  Co.  v.  Radcliffe,  137  U. 
^  S.  289,  34  L.  ed.  670,  11  Sup.  Ct.  Rep.  92; 
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Overby  ▼.  Gordon,  177  U.  S.  214,  44  L.  ed. 
741,  20  Sup.  Ct.  Rep.  603. 

Although  a  court  may  have  jurisdiction 
of  a  case,  if  it  appears  from  the  record  that 
it  did  not  have  jurisdiction  to  enter  the 
decree  and  the  particular  judgment  thereon 
that  it  did  enter,  then  the  decree  and  judg- 
ment may  be  collaterally  impeached. 

United  States  use  of  Wilson  v.  Walker, 
109  U.  S.  268,  27  L.  ed.  927,  3  Sup.  Ct. 
Rep.  277;  Richie  r.  Sayers,  100  Fed.  520; 
23   Cyc.   1074. 

Where  the  defendant  did  not  appear  and 
had  constructive  notice  only,  the  judgment 
of  a  sister  state  is  not  conclusive,  but  may 
be  inquired  into  and  impeached. 

Williams  v.  Preston,  3  J.  J.  Marsh.  600, 
20  Am.  Dec.  179;  Cobb  v.  Haynes,  8  B. 
Mon.  137;  Harris  v.  John,  6  J.  J.  Marsh. 
267;  Davis  v.  Connelly,  4  B.  Mon.  136; 
Wood  V.  Wood,  78  Ky.  624;  Pennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  ed.  665. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

This  litigation,  concerning  the  descent 
and  distribution  of  the  personal  estate  of 
Charles  Baker,  and  which  involves  one  im- 
portant and  disputed  question  of  fact  and 
several  interesting  questions  of  law,  arose 
in  this  way:  Charles  Baker  was  born  and 
lived  for  a  number  of  years  at  or  near  the 
town  of  Savannah,  in  Hardin  county,  Ten- 
nessee. In  1901  h«  came  to  Paducah,  Ken- 
tucky, and  engaged  in  the  mercantile  busi- 
ness, in  which  business  he  remained  at 
Paducah  from  that  time  until  his  death,  in 
1912.  In  September,  1912,  while  en  route  to 
his  old  home  in  Tennessee  for  a  visit,  he  died 
while  on  board  a  steamboat  in  Humphrey 
county,  Tennessee,  leaving  surviving,  as  his 
only  heirs  at  law,  his  widow,  the  stppellant, 
Mrs.  Josie  C.  Baker,  his  mother,  the  appel- 
lee, Mrs.  Augusta  H.  Baker,  and  a  brother, 
E.  W.  Baker.  At  the  time  of  his  death 
he  owned  real  property  situated  in  Hardin 
county,  Tennessee,  also  some  personal  estate 
located  in  that  county,  as  well  as  valuable 
personal  estate  having  a  situs  in  Paducah, 
Kentucky,  consisting  of  shares  of  stock  in 
the  Paducah  corporation  of  Baker,  Eccles,  & 
Company  and  a  large  debt  against  this 
corporation.  In  November,  1912,  his  widow 
applied  to  the  county  court  of  Hardin 
county,  Tennessee,  for  letters  of  administra- 
tion on  the  estate  of  lier  husband.  The 
proceedings  in  this  court,  which  were  en- 
tirely ex  parte,  were  had  on  the  motion  of 
the  widow.  The  request  was  granted,  and 
the  order  of  the  Hardin  county  court  ap- 
pointing her  administratrix  recites  that 
"at  the  time  of  his  death  the  residence  of 
the  said  Cliarles  Baker  was  in  Hardin 
county,  Tennessee,  and  that  he  left  therein 
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estate,  goods  and  chattels,  rights  and  cred- 
its, the  granting  of  the  administratioa 
whereof  belongs  to  this  court;  and  Mr-a. 
Josie  C.  Baker,  the  widow  of  the  said 
Charles  Baker,  deceased,  having  applied  for 
letters  of  administration  on  his  estate,  and 
she  having  a  right  thereto  uxuler  the  laws 
of  the  state  of  Tennessee,  and  the  court  be- 
ing satisfied  of  her  right  to  so  administeri 
it  is  therefore  ordered  and  decreed  by  the 
court  that  said  application  made  by  the 
said  Mrs.  Josie  C.  Baker  for  the  granting 
of  letters  of  administration  on  said  estate 
to  her  be  granted." 

At  another  term  of  tiib  county  court,  held 
in  December,  1912,  it  appears  that  Mrs. 
Baker  presented  a  settlement  of  her  accounts 
as  administratrix,  and  thereupon  this  order 
was  made:  "It  further  appearing  to  the 
court  from  proof  introduced  to  and  heard  by 
the  court  that  the  said  Charles  Baker  died 
intestate,  and  at  the  time  of  his  death  waa 
a  resident  of  Hardin  county,  Tennessee; 
that  he  left  no  children  or  descendants  of 
such  surviving,  but  left  surviving  his  widow, 
the  said  Mrs.  Josie  C.  Baker,  and  under 
the  laws  of  the  state  of  Tennessee  the  said 
Mrs.  Josie  C.  Baker,  as  the  widow  of  the 
deceased,  is  entitled  to  all  of  the  surplus 
personal  property  of  the  estate,  and  the 
court,  being  of  the  opinion  that  she  is  en- 
titled to  receive  and  hold  as  her  own  in- 
dividual property  all  of  the  surplus  person- 
alty of  the  estate  after  payment  of  the 
debts  of  the  same  and  the  expenses  of  the 
administration,   so   adjudges  and  decrees." 

It  further  appears  from  the  settlements 
and  orders  of  this  court  that  the  debts  due 
by  the  deceased  were  few  in  number  and 
trifling  in  amount,  and  that  the  widow,  as 
administratrix,  had  in  her  possession  cer- 
tificates of  stock  owned  by  the  deceased  in 
the  corporation  of  Baker,  Eccles,  &  Com- 
pany of  Paducah,  of  the  value  of  $27,000, 
and  also  some  other  personal  assets  of  small 
value.  On  this  showing  it  waa  ordered  and 
adjudged  by  the  court  that  Mrs.  Baker,  as 
administratrix,  transfer  and  deliver  to  her- 
self, as  the  widow  of  the  deceased,  all  of 
the  personal  estate  in  her  possession,  in- 
cluding these  shares  of  stock,  and  this  was 
done,  as  appears  from  the  settlements  and 
receipts  filed  in  this  court. 

It  will  be  observed  that  the  order  appoint- 
ing Mrs.  Baker  administratrix  recites  that 
the  court  heard  proof  on  the  subject  of  the 
place  of  the  intestate's  residence  at  the  time 
of  his  death,  but  the  record  does  not  disclose 
what  character  of  proof  was  heard,  nor  does 
it  appear  from  the  record  that  his  mother 
or  any  other  persons  interested  in  his  estate 
or  its  distribution  were  in  any  manner  par- 
ties to  this  county  court  proceeding  or  had 
any  notice  of  it. 
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Gubfiequent  to  tfaefle  proceedings  in  the 
county  court,  and  on  December  28,  1912, 
Mrs.  Josie  C.  Baker,  individually  and  as  ad- 
ministratrix of  Charles  Baker,  filed  in  the 
chancery  court  of  Hardin  county,  Tennessee, 
her  petition  in  equity,  or  bill  of  complaint, 
a«  it  is  called  in  the  Tennessee  practice,. 
against  Mrs.  Augusta  H.  Baker,  the  mother, 
and  £.  W.  Baker,  the  brother,  of  the  de- 
ceased, who  were  then  residents  of  Paducah, 
Kentucky,  and  also  against  several  persons 
who  were  residents  of  Hardin  county,  Ten- 
nessee. In  her  petition  she  set  out  her 
appointment  as  administratrix  of  the  estate 
of  Charles  Baker  in  the  Hardin  county 
court,  and  averred  that  her  husband  died 
intestate,  a  resident  of  and  domiciled  in 
Hardin  county,  Tennessee,  leaving  surviv- 
ing him  as  his  sole  heir  and  distributee  his 
widow,  and  as  his  only  other  heirs  at  law 
his  brother,  £.  W.  Baker,  and  his  mother, 
Mrs.  Augusta  Baker.  The  petition  further 
set  up  her  ownership  of  the  stock  in  the 
Paducah  corporation  of  Baker,  Eccles,  k, 
Company,  the  interest  of  the  deceased  in 
several  tracts  of  land  in  Tennessee,  and 
averred  that  Mrs.  Augusta  Baker  was  as- 
serting some  claim  and  interest  in  the 
Tennessee  lands  owned  by  Charles  Baker, 
and  also  to  one  half  of  the  personal  estate 
left  by  him,  upon  the  theory  that  he  died  a 
resident  of  the  state  of  Kentucky,  and, 
under  the  laws  of  that  state,  his  mother 
was  entitled  to  one  half  of  his  surplus  per- 
sonal estate. 

The  prayer  of  her  petition  was  that  Mrs. 
Augusta  Baker  and  E.  W.  Baker  be  brought 
before  the  court  in  the  manner  provided  for 
nonresidents,  and  be  required  to  assert 
whatever  claim  they  might  have  to  the 
estate  left  by  the  deceased.  She  further 
prayed  that  it  be  adjudged  that  Charles 
Baker  died  a  resident  of  the  state  of  Ten- 
nessee, and  that  she,  as  his  widow,  was  the 
sole  distributee  and  entitled  to  all  of  his 
personal  estate  after  the  payment  of  his 
debts,  and  for  all  other  and  proper  relief. 

On  the  filing  of  this  petition  an  order 
of  publication  was  made  citing  Mrs.  Au'gus- 
ta  Baker  and  E.  W.  Baker,  as  nonresidents, 
to  make  defense  to  the  petition  on  a  named 
day;  and  it  is  not  questioned  that  these  de- 
fendants were  regularly  proceeded  against 
under  the  law  of  Tennessee,  as  nonresident 
defendants,  although  they  did  not  appear  in 
the  action. 

On  April  7,  1913,  an  order  was  entered  by 
the  court,  reciting  that  these  nonresident 
defendants  were  regularly  before  the  court 
by  publication,  and,  having  failed  to  make 
any  defense,  the  petition,  under  the  Ten- 
nessee practice,  was  taken  for  confessed  as 
to  them.  It  also  appears  that  in  April  the 
depositions  of  several  witnesses  were  taken 
L.R.A.1917C. 


for  the  plaintiff  for  the  purpose  of  establish- 
ing, among  other  things,  that  Charles  Bak- 
er was  a  resident  of  Tennessee  at  the  time 
of  his  death.  On  May  2,  1918,  a  judgment 
was  entered  in  this  chancery  case  adjudging 
that  "the  said  Charles  Baker,  at  the  time 
of  his  death,  was  a  citizen  of  and  had  his 
domicil  at  Savannah,  Tennessee;  that  at 
no  time  was  he  a  citizen  of  and  domiciled  at 
Paducah,  Kentucky;  that  all  of  his  life  he 
was  a  citizen  of,  and  had  his  domicil  at. 
Savannah,  Tennessee,  and  the  court  so  ad- 
judges and  decrees." 

It  was  further  adjudged  that  his  widow 
was  tho  sole  distributeee,  and  as  such  en- 
titled, in  accordance  with  the  laws  of  Ten- 
nessee^  to  the  whole  of  the  surplus  personal 
property  ol  which  he  died  the  owner.  She 
was  further  adjudged  entitled  to  the  270 
shares  of  stock  in  the  Baker,  Eccles,  &  Com- 
pany corporation  and  the  accumulated  prof- 
its thereon. 

This  is  all  that  need  be  said  at  this  time 
respecting  the  proceedings  in  the  Tennessee 
courts  and  the  orders  and  judgments  therein 
made. 

Turning  now  to  the  Kentucky  proceedings, 
it  appears  that  on  November  27,  1912,  Mrs. 
Augusta  Baker,  the  mother  of  Charles  Bak- 
er, was  granted  letters  of  administration  on 
his  estate  by  the  county  court  of  McCracken 
county,  Kentucky,  and  on  December  3,  1912, 
as  such  administratrix,  she  filed  a  petition 
in  the  McCracken  circuit  court  for  a  settle- 
ment of  the  estate  of  Charles  Baker,  and 
to  this  petition  his  widow  and  Baker,  Eccles, 
&  Company  were  made  defendants.  In  this 
petition  it  was  averred  that  Charles  Baker 
died  a  resident  of  McCracken  county,  Ken- 
tucky, the  owner  of  shares  of  stock  in  the 
Baker,  Eccles,  &  Company  corporation  of 
the  value  of  $27,000,  together  with  accumu- 
lated .profits  thereon,  and  some  other  arti- 
cles of  personal  property,  and  also  a  claim 
of  several  thousand  dollars  against  Baker, 
Eccles,  &  Company.  She  also  set  up  that 
herself  and  the  widow  were  the  only  heirs 
at  law  of  the  decedent  entitled  to  an  in- 
terest in  his  estate,  and  that  she  was  en- 
titled to  one  half  of  his  personal  estate  af- 
ter the  payment  of  debts,  and  the  widow 
to  the  other  one  half. 

In  this  action  Mrs.  Josephine  Baker  was 
proceeded  against  as  a  nonresident  defend- 
ant, but  whether  she  was  brought  before  the 
court  by  virtue  of  these  proceedings  is  a 
question  that  will  later  be  disposed  of.  For 
the  present  it  is  sufficient  to  say  that  Mrs. 
Josephine  Baker  did  not  appear  in  this  ac- 
tion, and  on  February  13,  1913,  a  judgment 
was  rendered  by  the  McCracken  circuit 
court  adjudging  that  Charles  Baker  died  a 
resident  of  McCracken  county,  Kentucky, 
and  that  his  mother  Mrs.  Augusta  Baker, 
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under  ihe  Kentucky  law,  was  entitled  to, 
one  half  of  the  surplus  personal  estate  of 
the  deceajsed,  and  Mrs.  Josephine  Bsker,  as 
his  widow,  to  one  half  thereof. 

In  tlie  judgment  Baker,  EccleSi  &  Com- 
pany were  directed  to  cancel  the  270  shares 
of  stock  in  the  corporation,  issued  to 
Charles  Baker,  and  to  reissue  one  half  of 
these  shares  to  Mrs.  Josephine  Baker  and 
to  reissue  the  other  half  to  Mrs.  Augusta 
Baker.  The  remaining  personal  property 
found  to  be  owned  by  the  deceased  after  the 
payment  of  debts  was  aiso  directed  to  be 
divided  equally  between  these  two  persons. 

In  June,  1913,  Mrs.  Josephine  Baker,  in- 
dividually and  as  administratrix  of  Charles 
Baker,  filed  a  suit  in  the  McCracken  circuit 
court  against  Baker,  Eecles,  &  Company,  in 
which,  after  setting  up  the  orders  and  judg- 
ments made  in  the  Tennessee  courts,  and 
her  sole  ownership  of  the  personal  estate 
of  the  deceased  by  virtue  thereof,  she 
prayed  that  Baker,  Eecles,  &  Company  be 
required  to  transfer  to  her  individually  the 
270  shares  of  stock  to  which  she  was  ad- 
judged entitled  by  the  Tennessee  chancery 
judgment,  and  also  for  judgment  against 
it  for  $11,429.17,  in  which  amount  she. al- 
leged it  was  indebted  to  her  husband  at  the 
time  of  his  death.  With  this  petition  she 
filed  certified  copies  of  all  the  proceedings 
had  in  the  Tennessee  courts,  together  with 
a  copy  of  the  evidence  heard  in  the  chan- 
cery court  of  Tennessee.  To  this  petition 
Baker,  Eecles,  &  Company  filed  its  answer, 
putting  in  issue  all  the  averments  of  the 
petition,  and  also  relied  on  the  judgment 
of  the  McCracken  circuit  court  in  the  ease 
of  Mrs.  Augusta  Baker,  heretofore  men- 
tioned. 

Mrs.  Augusta  Baker  came  into  this  suit 
by  an  intervening  petition,  in  which  she 
averred  that  Charles  Baker  died  a  resident 
of  the  state  of  Kentucky,  and  that,  under 
the  laws  of  this  state,  and  by  virtue  of  the 
judgment  of  the  McCracken  circuit  court  in 
the  suit  brought  by  her,  she  was  entitled 
to  the  interest  in  the  estate  of  Charles 
Baker,  decreed  to  her  by  the  McCracken 
circuit  court  judgment,  which  she  averred 
was  binding  and  conclusive  upon  Mrs. 
Josephine  Baker.  She  further  put  in  is- 
sue the  validity  of  the  orders  and  judg- 
ments made  in  the  Tennessee  county  court, 
as  well  as  in  the  chancery  court  of  Ten- 
nessee, and  averred  that  the  judgments 
in  each  of  these  courts,  in  so  far  as  they 
determined  that  Charles  Baker  died  a  resi- 
dent of  the  state  of  Tennessee,  and  that 
his  widow  was  entitled  to  the  whole  of  his 
personal  estate  after  the  payment  of  his 
debts,  were  void,  because  neither  of  these 
Tennessee  courts  had  jurisdiction  to  make 
orders  or  judgments  so  declaring,  and  she 
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relied  on  the  judgment  of  the  McCracken 
circuit  court  in  the  suit  brought  by  her  a« 
finally  determining,  not  only  the  domicil  of 
Charles  Baker  at  the  time  of  his  death,  but 
the  devolution  of  his  estate. 

After  motions  to  strike  out  parts  of  the 
petition  of  Mrs.  Augusta  Baker,  as  well 
as  demurrers  thereto,  had  been  overruled, 
a  reply  was  filed  controverting  the  affirm- 
ative averments  of  the  pleading  of  Mrs. 
Augusta  Baker,  and  it  was  further  averred 
that  the  judgment  rendered  in  the  Mc- 
Cracken circuit  court,  in  so  far  as  it  at- 
tempted to  determine  the  rights  of  Mrs. 
Josephine  Baker,  was  void,  because  she  waa 
not  before  the  court  by  either  actual  or  con- 
structive  service  of   process. 

When  the  pleadings  had  been  made  up,  a 
large  amount  of  evidence  was  taken  on  the 
issue  as  to  the  residence  of  Charles  Baker 
at  the  time  of  his  death,  and  thereafter, 
the  case  having  been  submitted  for  hearing, 
it  was  adjudged  that  the  petition  of  Mrs. 
Josephine  Baker  be  dismissed,  and  from 
that  judgment  this  appeal  has  been  prose- 
cuted. 

From  this  necessarily  eictended  statement 
of  the  proceedings  in  the  Tennessee  and 
Kentucky  courts  it  will  be  seen  that  the 
real  question  at  issue  in  this  case  is  whether 
the  widow  of  Charles  Baker  is  entitled  to 
the  whole  of  his  surplus  personal  estate  un- 
der the  Tennessee  law,  or  his  mother,  Mrs. 
Augusta  Baker,  to  one  half  of  it  under  the 
Kentucky  law;  and  that  the  solution  of 
this  question  depends  upon  the  place  of 
residence  of  Charles  Baker  at  the  time 
of  his  death  and  the  force  and  effect  to  be 
given  to  the  Tennessee  and  Kentucky  judg- 
ments. 

In  behalf  of  Mrs.  Josephine  Baker  the 
argument  is  made  that  the  Tennessee  judg- 
ments, finding  that  Charles  Baker  died  a 
resident  of  Tennessee,  are  conclusive  of  this 
question  whether  in  fact  he  died  a  resident 
of  that  state  or  not;  and,  this  being  so,  his 
widow,  under  the  law  of  Tennessee,  about 
which  there  is  no  dispute,  waa  and  is  enti- 
tled to  the  whole  of  his  surplus  personal 
estate.  It  is  further  contended  in  this  be- 
half that  the  Kentucky  judgment  rendered 
by  the  McCracken  circuit  court  in  the  case 
of  Mrs.  Augusta  Baker,  in  so  far  as  it  un- 
dertook to  determine  Mrs.  Josephine  Bak- 
er's interest  in  the  estate  of  her  husband, 
was  void,  because  she  was  not  before  the 
court,  either  by  actual  or  constructive 
service. 

For  Mrs.  Augusta  Baker  the  argiiment  is 
made  that  Charles  Baker  died  a  resident 
of  the  state  of  Kentucky,  and  therefore  the 
Tennessee  courts  had  no  jurisdiction  to  de- 
termine that  he  died  a  resident  of  Tennes- 
see, or  to  distribute  his  estate  under  the 
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laws  of  Tennesaee,  and  further,  that  the 
Kentucky  judgment,  determining  the  rights 
ot  the  widow  and  the  mother,  is  and  was 
a  valid  judgment;  and,  as  it  has  not  been 
modified  or  vacated  or  any  appeal  prose- 
cuted therefrom*  it  finally  determined  the 
rights  of  the  parties. 

Other  questions  upon  which  these  respec- 
tive arguments  rest  will  be  noticed  in  the 
course  of  the  opinion. 

Taking  up  first  the  validity  and  effect  of 
the  judgment  of  the  McCracken  circuit 
court,  which,  as  stated,  determined  that 
Baker  died  a  resident  of  Paducah,  Ken- 
tucky, and  that  his  mother,  under  the  laws 
of  this  state,  was  entitled  to  one  half  of 
his  surplus  personal  estate  and  his  widow 
to  the  other  one  half,  the  conclusion  we 
have  reached  with  respect  to  this  judgment 
renders  it  unnecessary  to  discuss  its  effect 
or  do  more  than  set  forth  the  reasons  that 
have  brought  us  to  the  conclusion  that  it 
is  void  in  so  far  as  it  affects  the  rights  of 
the  widow. 

In  the  suit  in  which  this  judgment  was 
obtained,  tlie  widow  was  proceeded  against 
as  a  nonresident  defendant.  She  was  not 
actually  served  with  process,  nor  did  she 
in  any  manner  enter  her  appearance  to  this 
action;  so  that,  unless  the  warning  order 
proceedings  were  sufficient  to  bring  her 
before  the  court  on  constructive  service,  she 
cannot  be  treated  as  being  in  any  manner 
affected  by  this  judgment;  in  other  words, 
her  status  is  the  same  as  if  she  had  not 
been  made  a  party  to  this  suit. 

Without  setting  out  in  full  §§  57-61  of 
the  Code,  covering  the  subject  of  construc- 
tive service,  we  think  it  sufficient,  for  the 
purposes  of  the  question  we  have  to  say, 
that  §  57  of  the  Code  provides  that  a  warn- 
ing order  may  be  made  upon  an  affidavit 
showing  that  the  defendant  is  a  nonresi- 
dent of  this  state  and  believed  to  be  absent 
therefrom,  and  also  stating  in  what  coun- 
try the  defendant  resides  or  may  be  found, 
and  the  name  or  place  where  a  postoffice 
is  kept  nearest  to  the  place  where  the  de- 
fendant resides  or  may  be  found. 

Other  sections  of  the  Code  provide  that, 
when  this  affidavit  is  made,  the  clerk  of  the 
court  shall  make  an  order  warning  the  de- 
fendant to  defend  the  action  on  the  first 
day  of  the  next  term  of  the  court,  which 
does  not  commence  within  sixty  days  after 
the  making  of  the  order.  In  other  sections 
it  is  provided  that  the  clerk,  at  the  time 
of  making  of  the  warning  order,  shall  ap- 
point an  attorney,  whose  duty  it  shall  be  to 
inform  the  defendant  of  the  pendency  and 
nature  of  the  action,  and  report  to  the 
court  the  Result  of  his  efforts. 

In  this  suit  no  separate  warning  order 
affidavit  was  made,  nor  was  it  necessary 
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that  one  should  have  been  made,  if  the 
petition  itself,  which  was  properly  verified, 
contained  the  matter  which  should  have 
been  embraced  in  an  affidavit.  The  verified 
petition  upon  this  point  averred  that  ''Mrs. 
Josephine  Baker  has  left  the  state  of  Ken- 
tucky and  is  now  a  nonresident  thereof, 
and  she  resides  at  Savannah,  in  the  state 
of  Tennessee,  at  which  place  a  postoffice  is 
kept,  and  which  is  the  nearest  postoffice  to 
the  residence  of  said  Mrs.  Josephine  Baker.'' 

When  the  petition  containing  this  affi- 
davit was  filed,  a  warning  order,  in  due 
form,  was  made,  and  a  warning  order  attor- 
ney was  appointed,  as  provided  in  the  Code, 
who^  before  the  judgment  was  rendered, 
filed,  in  proper  form  and  manner,  a  report 
showing  that  he  had  written  Mrs.  Baker, 
at  the  address  named,  informing  her  of  the 
pendency  and  nature  of  the  action  against 
her,  but  had  not  received  any  reply.  So 
that  the  defect,  if  any,  in  these  warning 
order  steps,  consists  in  the  insufficiency  of 
the  affidavit  upon  which  the  warning  order 
was  made.  This  affidavit  is  the  basis  of 
warning  order  proceedings,  and  no  warning 
order  can  be  made  by  the  clerk  or  attorney 
appointed  under  it  until  the  affidavit  pro- 
vided by  the  Code  has  been  made. 

It  will  be  observed  that  the  affidavit  con- 
forms strictly  to  the  Code  requirements,  ex- 
cept that  it  fails  to  aver  that  Mrs.  Joseph- 
ine Baker  is  believed  to  be  absent  from  the 
state.  It  sets  out  that  Mrs.  Baker  has 
left  the  state  and  is  a  nonresident  thereof, 
and  gives  the  place  of  her  residence  in  the 
state  of  Tennessee  and  her  postoffice  in  that 
state;  but  there  are  no  words  in  the  affida- 
vit that  supply  the  place  of  the  averment 
that  she  was  believed  to  be  absent  from  this 
state  at  the  time  the  affidavit  was  made. 
And  we  think  this  averment  was  indispen- 
sable to  the  sufficiency  of  the  affidavit,  and 
that  in  its  absence  the  clerk  had  no  author- 
ity to  make  the  warning  order  or  to  appoint 
the  attorney.  In  cases  like  this  it  is  alone 
the  fact  that  tue  defendant  is  absent  or  be- 
lieved to  be  absent  from  the  state  at  the 
time  the  affidavit  is  made  that  authorizes 
the  proceedings  against  him  as  a  nonresi- 
dent. If  the  defendant  is  not  absent  or  be- 
lieved  to  be  absent  from  the  state,  he  can- 
not be  proceeded  against  as  a  nonresident, 
and  accordingly  the  court  would  have  no 
jurisdiction  on  constructive  service  to  enter 
a  judgment  affecting  his  rights.  This  is  so 
because  it  is  the  making  of  the  warning 
order  that  commences  the  action,  and  the 
clerk  has  no  authority  to  make  this  order, 
except  on  a  sufficient  affidavit. 

Admitting  this  to  be  true,  it  is  said  that 
we  should  presume  that  the  defendant  was 
absent  or  believed  to  be  absent  from  the 
state  when  the  affidavit  was  made  from  the 
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averment  that  the  defendant  was  a  non- 
resident of  the  state  and  resided  in  another 
state.  But  we  do  not  think  so.  A  defend- 
ant might  be,  legally  speaking,  a  nonresi-' 
dent,  and  yet  be  actually  in  the  state  and 
in  the  county  where  the  suit  was  brought 
when  the  affidavit  and  warning  order  were 
made.  Red  wine  v.  Underwood,  101  Ky. 
190,  40  S.  W.  462;  Warrick  v.  McCormick, 
160  Ky.  800,  150  S.  W.  1027. 

The  argument  is  also  made  that,  as  this 
is  a  collateral  attack  on  the  validity  of  the 
judgment  of  the  McCracken  circuit  court, 
every  presumption  must  be  indulged  that 
the  proceedings  in  that  court  were  regular 
and  every  step  necessary  to  give  it  juris- 
diction to  render  the  judgment  was  prop- 
erly taken. 

It  is  true  that  every  presumption  must 
be  indulged  to  support  a  judgment  against 
collateral  attack,  for  in  this  respect  there 
is  a-  well-defined  and  distinct  difference  be- 
tween a  direct  and  a  collateral  attack  on  a 
judgment. 

It  is  also  well  settled  that  on  collateral 
attack  a  judgment  cannot  be  successfully 
assailed  unless  it  is  void  for  a  want  of  ju- 
risdiction in  the  court  to  render  the  judg- 
ment that  appears  upon  the  record.  Bam- 
berger V.  Green,  146  Ky.  258,  142  S.  W. 
384;  Maysville  &  B.  S.  R.  Co.  v.  Ball,  108 
Ky.  241 ,  56  S.  W.  188 ;  Dennis  v.  Alves,  132 
Ky.  345,  113  S.  W.  483. 

We  are  also  clear  that  the  attack  made 
on  this  Kentucky  judgment  was  a  collateral 
attack,  as  a  direct  attack  on  a  judgment 
can  only  be  made  in  the  manner  pointed 
out  in  the  Code ;  that  is  to  say,  by  prosecut- 
ing an  appeal  or  by  proceedings  had  under 
the  Code  and  in  the  manner  pointed  out  in 
§§  344,  414,  and  518  for  the  modification 
or  vacation  of  judgments.  An  attack  made 
on  a  judgment  in  any  other  way  is  a  col- 
lateral attack.  1  Black,  Judgm.  §  252;  Van 
Fleet,  Collateral  Attack,  §  2;  Duff  r.  Hsr 
gins,  146  Ky.  792,  143  S.  W.  378. 

Being,  then,  a  collateral  attack,  will  we 
presume  that  all  the  proceedings  taken  by 
the  court  necessary  to  sustain  the  validity 
of  the  judgment  were  regular?  The  rule 
upon  this  subject  is  that  if  the  record  is 
ancient,  or  it  does  not  affirmatively  show 
everything  that  was  done,  the  presumption 
will  be  that  the  things  it  does  not  show 
have  been  done  in  such  manner  as  that,  if 
they  appeared  in  the  record,  there  would 
be  no  defect,  and  so  the  judgment  on  col- 
lateral attack  will  be  treated  as  erroneous, 
but  not  void,  and  consequently  not  subject 
to  collateral  attack.  But  if  the  record  is 
fresh  and  affirmatively  shows  everything 
in  such  a  way  as  that  no  presumption  can 
be  indulged  in  that  something  was  done 
that  does  not  show  in  the  record,  then  the 
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record  must  control,  for  there  is  no  room 
I  to  presume  that  something  else  may  have 
been  done  that  would  cure  the  defect;  and 
in  this  state  of  case,  if  the  defect  is  sub- 
stantial, the  judgment  is  void  and  may  be 
attacked  collaterally.  Supporting  this  rule 
reference  may  be  had  to  Hynes  v.  Oldham, 
3  T.  B.  Mon.  266;  Benningfield  v.  Reed,  8 
B.  Mon.  102;  Newcomb  v.  Newcomb,  13 
Bush,  544,  26  Am,  Rep.  222;  Carr  v.  Carr, 
92  Ky.  552,  36  Am.  St.  Rep.  614,  18  S.  W. 
463;  Wilson  v.  Teague,  95  Ky.  47,  23  8.  W. 
656;  Sears  v.  Sears,  95  Ky.  173,  44  Am.  St. 
Rep.  213,  26  S.  W.  600;  Segal  v.  Reisert, 
128  Ky.  117,  107  S.  W.  747;  Steel  v.  Stearns 
Coal  &  Lumber  Co.  148  Ky.  429,  146  8.  W. 
721 ;  Kreigcr  v.  Sonne,  161  Ky.  739,  152  S. 
W.   936. 

The  rule,  however,  favoring  all  presump- 
tions that  can  be  indulged  in  to  sustain  the 
validity  of  a  judgment  on  collateral  attack 
cannot  be  here  invoked  because  the  whole  of 
a  new  record  is  here;  and  it  affirmatively 
shows  the  absence  of  the  conditions  upon 
which  the  court  had  jurisdiction  to  render 
a  judgment  affecting  the  rights  of  a  nonresi- 
dent; and,  this  being  so,  this  judgment  as 
to  the  widow  must  be  treated  as  void. 
Green  v.  Breckinridge,  4  T.  B.  Mon.  641; 
Brownfield  v.  Dyer,  7  Bush,  505;  Arthurs 
V.  Harlan,  78  Ky.  138;  Qrigsby  v.  Barr, 
14  Bush,  330;  Clark  v.  Raison,  126  Ky.  486, 
104  8.  W.  342.  But  the  invalidity  of  this 
judgment  does  not,  as  we  will  presently  at- 
tempt to  show,  have  the  effect  claimed  by 
counsel  for  the  appellant,  or  strengthen  the 
case  for  the  widow. 

Taking  up  next  the  validity  «nd  effect  of 
the  Tennessee  county  court  judgment,  we 
are  clearly  of  the  opinion  that  so  much  of 
this  judgment  as  undertook  to  adjudicate 
that  the  residence  of  Charles  Baker  was  in 
Hardin  county,  Tennessee,  at  the  time  of 
his  death,  and,  as  a  legal  consequence  of 
this,  his  widow,  under  the  laws  of  Tennes- 
see, was  his  sole  distributee  and  entitled  to 
the  whole  of  the  surplus  of  his  personal 
estate,  was  void,  so  far  as  the  rights  of  his 
mother  were  attempted  to  be  affected.  In 
view  of  the  admitted  fact  that  Charles  Bak- 
er, at  the  time  of  his  death,  owned  both 
real  and  personal  estate  in  Hardin  county, 
Tennessee,  there  con  be  no  doubt  that,  under 
the  laws  of  Tennessee,  the  county  court  of 
Hardin  county  had  power  and  jurisdiction 
to  grant  letters  of  administration  on  his 
estate  to  his  widow.  This  jurisdiction  and 
power  attached  by  virtue  of  the  fact  that 
he  owned  real  and  personal  property  in  that 
county,  and  was  not  dependent  on  the  con- 
dition that  he  died  a  resident  of  that  coun- 
ty. If  he  was  in  fact,  at  the  time  of  his 
death,  a  resident  of  McCracken  county,  Ken- 
tucky,  the  Tennessee  county  court  would, 
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tmder  tht  eircumstanoes,  have  had  the  same 
power  and  jurisdictioik  to  grant  l«tter8  of 
administration  on  his  estate  as  if  he  had 
admittedly  died  a  resident  of  Hajrdin  coun- 
ty, Tennessee. 

But  it  is  one  thing  to  grant  letters  of  ad- 
ministration and  another  very  different 
thing  to  determine  the  place  of  the  intes- 
tate's residence  for  the  purpose  of  affecting 
the  devolution  of  his  estate.  The  granting 
of  letters  of  administration  alone  would  not 
in  any  manner  affect  the  devolution  of  his 
estate  or  determine  the  distributees  or  the 
shares  to  which  they  were  entitled.  The 
administrator  would  merely  hold  the  estate 
in  trust  for  the  benefit  of  the  persons  en- 
titled to  the  estate,  with  the  duty  of  turn- 
ing the  estate  over  to  such  persons  when 
their  right  was  established  and  in  the  time 
and  manner  provided  by  the  Tennessee  law. 
So  that  the  mother  of  Charles  Baker  could 
not  and  does  not  complain  of  so  much  of  the 
Tennessee  county  court  judgment  as  grant- 
ed letters  of  administration  upon  his  estate. 

But  manifestly  this  Tennessee  county 
court  could  not,  in  this  ex  parte  proceeding 
or  application,  instituted  by  the  widow,  to 
which  his  mother  was  not  a  party,  on  any 
kind  of  service  or  publication,  have  juris- 
diction or  power  to  adjudicate  that  the 
deceased  was  a  resident  of  the  state  of 
Tennessee,  and  thereby  conclusively  deter- 
mine that  his  widow  was  entitled  to  the 
whole  of  his  surplus  personal  estate,  and 
exclude  his  mother  from  participation.  We 
do  not  know  of  any  authority  that  would 
permit  an  interested  party  to  be  deprived 
of  his  right  to  make  defense,  or  that  would 
conclude  him  by  a  judgment  rendered  in 
the  manner  of  this  Tennessee  judgment. 
Here  we  have  two  contestants  for  the  per- 
sonal estatie  of  Charles  BaJker,  each  of  them 
having  at  least  some  ground  upon  which  to 
assert  her  right  to  an  interest  in  his  estate; 
and  yet  an  inferior  court,  in  the  absence  of 
one  of  the  parties,  undertakes  to  and  does 
adjudge  a  fact  upon  which  the  other  party 
becomes,  by  virtue  of  a  local  statute,  en- 
titled to  the  whole  of  this  estate.  It  seems 
to  us  that  a  mere  statement  of  this  proposi- 
tion is  sufficient  to  conclusively  refute  the 
effect  claimed  for  this  county  court  judg- 
ment. It  is  fundamental  law,  recognized, 
as  we  think,  by  every  court,  that  no  person 
can  be  deprived,  in  a  legal  proceeding,  of 
property  to  which  he  has  or  asserts  claim, 
unless  he  has  been  given  notice  in  the  man- 
ner provided  by  law,  which  may,  generally 
speaking,  be  said  to  be  actual  or  construc- 
tive notice  of  the  pendency  of  the  suit,  and 
that  his  right  to  the  property  is  about  to 
be  determined,  and  he  must  defend  if  he 
desires  to  save  it. 

Out  of  numerous  authorities  supporting 
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these  general  statements  we  think  it  suffi- 
cient to  refer  to  the  leading  case  of  Pennoy- 
er  V.  Neff,  95  U.  S.  714,  24  L.  ed.  565.  An- 
other case  involving  a  question  very  much 
like  this  was  before  the  court  in  the  case  of 
Overby  v.  Gordon,  177  U.  S.  214,  44  L.  ed. 
741,  20  Sup.  Ct.  Rep.  603.  In  the  Overby 
Case,  which  involved  a  contest  over  the 
distribution  of  the  estate  of  one  Haralson, 
it  appears  from  a  statement  of  the  facts 
that  a  Mrs.  Gordon  instituted  proceedings 
in  an  appropriate  court  of  the  District  of 
Columbia  for  the  purpose  of  probating  the 
last  will  of  Haralson  and  to  obtain  letters 
of  administration.  In  this  proceeding  an 
issue  was  made  as  to  the  place  of  residence 
of  the  deceased  at  the  time  of  his  death, 
and  there  was  introduced  a  record  showing 
that  administration  on  his  estate  had  been 
granted  by  a  probate  oourt  of  the  state  of 
Georgia.  The  District  of  Oolumbia  court 
ruled  that  he  died  a  resident  of  the  District 
of  Columbia,  and  denied  the  conclusive  ef- 
fect of  the  Georgia  proceedings,  in  consid- 
ering the  case  the  Supreme  Court  said: 
The  single  question"  for  consideration  is: 
Was  the  grant  of  letters  of  administration 
by  the  court  of  ordinary  of  De  Kalb  county, 
Georgia,  competent  evidence  upon  the  issue 
tried  in  the  supreme  court  of  the  Distict  of 
Columbia  respecting  the  domicil  of  the  de- 
cedent at  the  time  of  his  death?" 

The  order  of  the  Georgia  court  granting 
letters  of  administration  recited  "that  Har- 
alson died  a  resident  of  De  Kalb  county, 
Georgia ;''  and  it  was  contended  that  this 
was  a  conclusive  adjudication  of  the  place 
of  his  residence,  notwithstanding  the  fact 
that  the  proceedings  were  ex  parte,  and 
that  no  notice  to  other  interested  parties 
was  given  sufficient  to  bring  them  before 
the  court  for  the  purpose  of  determining 
their  rights.  And  the  court  said:  'Trom 
the  record  of  the  proceedings  instituted  in 
the  De  Kalb  county  court  it  is  apparent 
that  the  ultimate  purpose  was  to  adjudi- 
cate upon  and  decree  distribution  of  the  es- 
tate of  the  deceased;  the  appointment  of 
an  administrator  being  a  mere  preliminary 
step  in  the  management  and  control  of  the 
court  of  assets  of  the  estate.  The  question 
of  domicil  would  seem  to  have  been  import- 
ant only  as  establieOitng  the  particular 
court  of  ordinary  which  was  vested  with 
jurisdiction  to  administer  the  assets  within 
the  state  of  Georgia.  The  subject-matter 
or  res,  upon  which  the  power  of  the  court 
was  to  be  exercised,  was  therefore  the  estate 
of  the  decedent." 

Then,  after  an  extended  discussion  of  the 
question,  the  court  saidj  **We  are  of  the 
opinion  that  the  De  Kalb  county  court  pos- 
sessed the  power  to  determine  the  question 
of  domicil  of  the  decedent  for  the  purpose 
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of  conclusively  adjudicating  the  validity, 
within  the  state  of  Georgia,  of  a  grant  of 
letters  of  administration,  but  that  it  did 
not  possess  the  power  to  conclusively  bind 
all  the  world  as  to  the  fact  of  domicil, 
by  a  mere  finding  of  such  a  fact  in  a  pro- 
ceeding in  rem.  In  other  words,  proceed- 
ings which  were  substantially  ex  parte  can- 
not be  allowed  to  have  greater  efficacy  than 
would  a  solemn  contest  inter  partes,  which 
.'would  have  estopped  only  actual  parties 
to  such  contest  as  to  facts  which  had  been 
or  might  have  been  litigated  in  such  con- 
test. Our  conclusion  being  that  the  adjudi- 
cation of  the  fact  of  domicil  in  Georgia, 
made  in  the  grant  of  letters  by  the  De  Kalb 
county  court,  and  which  was  not  made  in 
a  contest  inter  partes,  was  of  no  probative 
force  upon  the  question  of  domicil  in  a  con- 
test in  a  court  of  the  District  of  Columbia 
in  the  course  of  proceedings  for  the  admin- 
istration of  assets  within  said  District,  it 
results  that  the  supreme  court  of  the  Dis- 
trict did  not  err  in  excluding  the  transcript 
in  question,  whether  tendered  as  evidence 
conducing  to  establish  or  as  conclusively 
fixing  the  domicil   of  the  deceased." 

To  the  same  effect  is  Thormann  v.  Frame, 
176  U»  S.  360,  44  L.  ed.  500,  20  Sup.  Ct. 
Rep.   446. 

If,  in  a  proceeding  like  the  one  had  in 
this  county  court,  the  rights  of  persons,  not 
in  any  manner  parties  to  the  proceeding, 
could  be  conclusively  determined,  and  prop- 
erty to  which  they  asserted  claim  be  taken 
from  them  in  the  manner  here  attempted, 
it  would  follow  that  in  all  cases  judgments 
might  go  affecting  the  rights  of  persons 
who  were  not  parties  to  the  proceedings, 
and  this  practice  would,  of  course,  be  at 
war  with  the  established  doctrine  that  no 
person  can  be  deprived  of  his  property  with- 
out opportunity  to  be  heard  in  his  defense. 
1  Black,  Judgm.  §  226;  Hovey  v.  Elliott, 
167  U.  8.  409,  42  L.  ed.  215,  17  Sup.  Ct. 
Rep.   841. 

Our  conclusion,  therefore,  is,  upon  this 
branch  of  the  case,  that  the  adjudication  of 
the  Tennessee  county  court  that  Baker 
died  a  resident  of  Tennessee,  and  accord- 
ingly his  widow  was  entitled  to  the  whole 
of  his  surplus  personal  estate,  was  abso- 
lutely void  and  open  to  attack  in  any  court 
in  which  a  claim  under  it  might  be  asserted. 
Spencer  v.  Parsons,  89  Ky.  577,  25  Am.  St. 
Rep.  556,  13  S.  W.  72;  Francis  v.  Lilly, 
124  Ky,  230,  98  S.  W.  996;  Carpenter  v. 
Moorelock,  151  Ky.  606,  162  S.  W.  576;  2 
Black,  Judgm.  §  894. 

Passing  now  to  the  chancery  court  judg- 
ment, we  find  that  under  the  laws  of  Ten- 
nessee the  chancery  court  occupies  substan- 
tially the  same  position  that  circuit  courts 
do  in  this  state.  In  other  words,  Tennessee 
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chancery  oourts  are  courts  o£  general  juris- 
diction, and  accordingly  have  the  power  to 
settle  estates  of  deceased  persons  and  de- 
termine the  rights  of  conflicting  claimanta 
thereto,  as  well  as  all  other  matters  that 
may  be  necessary  in  adjudicating  the  rights 
of  the  parties.  So  that  the  chancery  court 
had  jurisdiction  to  adjudge  that  Baker  died 
a  resident  of  Hardin  county,  Tennessee,  and 
that  his  widow,  under  the  law  of  Tennessee, 
was  entitled  to  the  whole  of  his  surplus  per- 
sonal estate.  Admitting  all  this,  and  fur- 
ther, that  his  mother  was  properly  before 
the  court  on  constructive  service,  the  only 
remaining  question  ia  the  effect  to  be  given 
to  this  judgment  of  the  chancery  court 
when  it  is  attempted  to  take  under  it  per- 
sonal property  having  a  situs  in  this  state. 
We  use  the  expression  "having  a  situs  in 
this  state''  because  we  think  Baker  died  a 
resident  of  Kentucky,  and  accordingly  the 
personal  estate  owned  by  him  at  his  death 
and  here  in  controversy  had  a  situs  in  this 
state. 

On  this  issue  counsel  for  the  widow  ur- 
gently insist  that  this  Tennessee  chancery 
judgment,  standing,  as  it  does,  unmodified 
and  unreversed,  conclusively  settled,  not 
only  in  Tennessee,  but  everywhere,  every 
question  determined  by  it  affecting  parties 
who  were  before  the  court  by  actual  ot 
constructive  service,  and  therefore  its  oper- 
ation and  effect  could  not  be  called  in  ques- 
tion when  suit  was  brought  on  it  in  thia 
state.  That  it  had  in  the  state  of  Tennes- 
see where  it  was  rendered,  and  as  to  prop- 
erty situated  in  that  state,  the  conclusive 
effect  claimed  for  it,  may  be  readily  admit- 
ted, but  whether  it  shall  have  that  effect 
as  to  property  having  a  situs  here  is  an- 
other question.  It  is  a  general  rule  of  law 
that  judgments  of  courts  having  jurisdic- 
tion of  the  person  and  subject-matter  of 
the  action  are  conclusive,  until  modified  or 
vacated  in  the  manner  provided  by  the  law 
of  the  state  in  which  they  are  rendered, 
upon  the  rights  of  all  the  parties  who  were 
before  the  court  by  such  manner  of  process 
as  would  give  the  court  jurisdiction  of 
their  person.  But  this  rule  is  not  without 
exceptions,  and  one  of  these  exceptions 
arises,  as  we  think,  when  a  court  under- 
takes to  determine  the  descent  and  distri- 
bution of  the  estate  of  a  person  situated  in 
another  state,  so  as  to  affect  the  rights  of 
interested  parties  who  have  not  been 
brought  before  the  court  by  actual  service 
of  process,  and  who  have  not  entered  their 
appearance.  If  Mrs.  Augusta  Baker,  the 
mother,  had  entered  her  appearance  in  this 
Tennessee  action,  or  had  been  brought  be- 
fore the  court  by  actual  service  of  process, 
she  would  be  conclusively  bound  by  the 
judgment  in  its  effect  upon  property  every- 
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where  until  she  p-rocured  its  modifioaUoo. 
or  vacation  in  Bome  manner  allowed  by  the 
law  of  Tennessee.  Bnt  as  she  was  ooly  be- 
fore the  court  by  construetiTe  senrice,  we 
do  not  think  the  Tennessee  judgment  con- 
clusively determined  her  right  to  the  per- 
sonal estate  of  Charles  Balcer  that  was 
situated  in  this  state,  although  it  did  so 
determine  it  as  to  the  property  that  had  a 
situs  in  Tennessee;  and  this  determination 
remains  conclusive  until  it  is  overthrown 
by  appropriate  proceedings  in  the  courts  of 
Tennessee. 

When  suit  was  brought  on  that  judgment 
in  this  state  for  the  purpose  of  taking  hold 
of  the  personal  estate  situated  in  this  state, 
we  think  Mrs.  Augusta  Baker  had  the  right 
to  question  the  extraterritorial  effect 
claimed  for  it.  Or,  in  other  words,  to  con- 
tend, in  opposition  to  the  judgment,  that 
she  was  entitled  to  her  share,  under  the 
laws  of  this  state,  of  the  personal  estate 
of  her  son  having  a  situs  in  this  state  at 
the  time  of  his  death,  leaving,  however,  in 
full  force  and  effect  the  judgment  so  far  as 
it  operated  upon  the  estate  of  Baker  situ- 
ated in  the  state  of  Dennessee  at  the  time  of 
his  death,  and  giving  to  it  in  that  state  the 
full  faith  and  credit  to  which  it  was  en- 
titled under  the  lawa  of  Tennessee. 

An  interesting  and  sound  discussion  of 
the  effect  of  the  judgment  of  a  sister  state, 
rendered  on  constructive  service,  when  at- 
tempted to  be  made  operative  upon  property 
located  in  anotiier  state,  may  be  found  in 
Williams  v.  Preston,  3  J.  J.  Marsh.  600, 
20  Am.  Dec.  179.  In  that  case  the  court 
said:  '*It  appears  from  the  record  that  the 
appellant  was  'no  inhabitant'  of  Virginia, 
when  the  suit  in  chancery  was  instituted. 
.  .  .  Taking  it,  therefore,  as  conceded 
that  he  was  not  only  a  resident  but  a  citi- 
zen of  Kentucky,  we  are  of  opinion  that 
the  decree  against  him  can  have  no  other 
effect  than  to  operate  on  his  property  which 
was  within  the  jurisdictional  limits  of  Vir- 
ginia, and  to  attach  which  the  suit  in  chan- 
cery was  instituted.  Ko  court  In  Virginia 
could  rightfully  render  a  decree  'in  per- 
sonam' against  a  citizen  of  Kentucky,  unless 
by  being  in  Virginia  and  served  with  proc- 
ess, or  by  entering  his  appearance,  he  gave 
the  court  personal  jurisdiction.  Either  the 
person  or  some  of  his  property  must  be 
within  the  jurisdiction  of  a  court  before 
it  can  render  any  decree  against  the  person 
or  thing.  The  property  does  not  give  juris- 
diction over  the  person.  If  a  citizen  of 
Kentucky  own  property  in  Virginia,  that 
property  is  subject  to  the  laws  of  Virginia, 
and  her  courts  may  have  jurisdiction  over 
it.  But  he,  whilst  he  shall  remain  in  Ken- 
tucky, is  not  subject  to  the  laws  of  Virginia, 
nor  can  her  courts  exercise  any  jurisdiction 
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over  him,  except  so  far  as  to  reach  his  prop- 
erty in  Virginia.  ...  So  tiie  court  of 
chancery  of  Virginia  had  jurisdiction  over 
the  chose  in  action  of  the  appellant,  whidi 
was  attached;  but  its  power  extended  no 
farther.  It  eould  sequester  the  property 
and  subject  it  to  the  payment  of  the  ap- 
pellee's debt;  but  it  had  no  power  to  ren- 
der a  decree  against  the  appellant  affecting 
him  otherwise  than  by  acting  on  his  prop- 
erty in  Virginia." 

To  the  same  effect  are  Harris  v.  John,  6 
J.  J.  Marsh.  257 ;  Brand  v.  Brand,  116  Ky. 
786,  63  h.UjL.  206,  76  6.  W.  866;  Downs 
V.  Downs,  123  Ky.  406,  06  S.  W.  536;  Ely 
V.  Hartford  L.  Ins.  Co.  128  Ky.  709,  110  S. 
W.  265;  Freeman,  Judgm.  §§  564,  584; 
Black,  Judgm.  %%  704,  705,  904,  005. 

In  view  of  these  authorities  and  many 
others  that  might  be  cited,  we  think  it  sale 
to  state  it  is  a  rule  of  general  application 
that  a  court  of  one  state  has  no  jurisdiction 
to  enter  a  judgment  on  constructive  service, 
affecting  real  or  personal  property  situated 
in  another  state;  its  jurisdiction  being  con- 
fined to  affecting  by  its  judgment  property 
situated  in  the  state  where  the  judgment 
was  rendered.  Thia  being  so,  it  seems  to  us 
that  there  is  no  sound  reason,  so  far  as  the 
rights  of  the  parties  to  this  suit  are  con- 
cerned, why  this  rule  should  not  be  applied 
in  this  case.  The  attempt  is  here  made  to 
affect  property  situated  in  this  state  by  the 
Tennessee  judgment  to  the  sane  extent  as 
if  it  was  sought  to  affect  it  by  a  judgment 
in  an  attachment  suit  or  a  suit  to  enforce  a 
mortgage  or  other  Hen  obtained  is  the  Ten- 
nessee court  on  constructive  servke. 

But  it  is  said  by  counsel  that  as  the  chan- 
cery court  had  unquestioned  jurisdiction 
to  determine  that  Baker  was  a  resident  of 
Tennessee,  and  as  that  was  within  the  prop- 
er scope  of  the  suit  broug^,  the  adjudica- 
tion that  he  was  a  resident  is  conclusive 
upon  this  subject,  and  therefore  it  follows, 
as  an  inevitsJ>le  result  of  this,  that  the 
widow  is  entitled  to  all  of  his  surplus  per- 
sonal estate,  no  matter  where  situated,  if 
it  were  su<^  character  of  personal  estate  as- 
had  a  situs  at  the  residence  of  the  owner. 
It  may  be  admitted  that  the  question  of 
Baker's  residence  was  a  proper  subject  for 
adjudication  in  that  suit,  but  this  adjudi- 
cation should  not  be  given  extraterritorial 
effect,  when  to  do  so  would  be  to  determine 
the  status  of  property  having  a  situs  in 
this  state. 

It  would  be  the  merest  evasion  of  the 
principle  we  have  announced  to  say  that  a 
court  on  constructive  i^ocess  eould  not  di- 
rectly settle  the  descent  and  distributiim 
of  proptt^  in  another  state,  but  might  con- 
clusively but  indirectly  settle  it  by  adjudg- 
ing another  point  upon  whieh  the  devolu- 
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tion  of  the  foreign  estate  would  depend; 
and  this  is  precisely  the  effect  here  claimed 
for  this  Tennessee  judgment.  If  this  were 
a  sound  rule,  then,  for  example,  a  judgment 
on  constructive  service  might  be  rendered 
against  a  citizen  of  one  state  by  a  court  of 
another  state  to  the  effect  that  he  had 
signed  and  delivered  the  note  sued  on,  and 
it  was  a  just  and  existing  debt  against  him, 
without  going  any  further,  and,  if  suit  were 
brought  in  the  state  of  his  residence  upon 
this  judgment,  the  defendant  would  be  de- 
nied the  right  to  make  any  defense  that 
would  defeat  the  debt,  and  judgment  would 
inevitably  go  against  him  for  the  amount 
of  it.  It  would  further  follow,  as  a  result 
of  the  recognition  of  the  doctrine  asserted 
by  counsel,  that  if  a  person  died  intestate 
in  one  state,  owning  property  in  several 
states,  the  judgment  first  rendered  in  a 
court  of  any  of  these  states  that  determined 
that  he  was  a  resident  of  that  state,  with 
all  the  parties  in  interest  before  the  court 
by  constructive  service,  would  affect,  in  a 
conclusive  and  unimpeachable  way,  the 
descent  of  his  property  in  every  state  in 
which  it  was  situated,  although,  in  truth 
and  in  fact,  the  intestate  may  not  have 
been  a  resident  of  the  state. 

In  other  words,  under  this  rule,  if  a  man 
died  intestate,  leaving  estate  situated  in 
several  states,  and  a  suit  setting  up  his 
residence  therein  was  brought  in  each  of 
these  states  by  some  of  his  heirs  for  the 
purpose  of  determining  the  descent  and  dis- 
tribution of  his  estate,  and  the  heirs  resid- 
ing in  eaeh  of  the  other  states  were  brought 
before  the  court  by  constructive  service, 
then  the  judgment  that  was  first  rendered, 
if  it  recited  that  the  deceased  died  a  resi- 
dent of  that  state,  would  be  conclusive  on 
the  rights  of  all  the  heirs,  and  settle  the 
title  to  the  estate  situated  in  each  of  the 
states.  The  further  effect  of  this  doctrine 
would  be  that  the  rights  of  heirs  in  cases 
like  this  would  be  determined,  not  on  the 
justness  or  merits  of  their  respective  claims, 
but  on  their  diligence  or  ability  to  obtain 
the  first  judgment.  It  would  be  a  race  as 
to  which  oould  obtain  the  first  judicial 
recognition  of  his  asserted  rights,  with  the 
prize  depending  on  the  speed  with  which 
the  judicial  machinery  in  each  of  the  sev- 
eral states  could  be  put  in  motion  and  ad- 
judicate the  question  presented. 

It  appears  to  us  that  this  method  of  set- 
tling the  property  rights  of  conflicting 
claimants  by  judicial  action  ought  not  for  a 
moment  to  be  entertained.  It  would  give 
to  the  swift  an  advantage  they  ought  not 
to  have,  and  take  from  the  slow  rights  of 
which  they  ought  not  to  be  deprived. 

How,  then,  it  may  be  asked,  and  indeed 
is,  are  the  rights  of  heirs  to  be  determined 
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when  there  is  property  of  the  decedent  sit- 
uated in  sev^al  states  ?  Our  answer  is  that 
the  courts  of  each  state  in  which  the  estate 
has  a  situs  at  the  time  of  the  death  of  the 
deceased  have  jurisdiction,  in  a  suit  brought 
for  that  purpose,  and  in  which  all  of  the 
interested  parties  are  brought  before  the 
court  by  constructive  service  of  process,  to 
determine  between  them  their  respective 
rights  to  the  property  situated  within  the 
state.  And,  if  one  or  more  valid  domestic 
judgments  are  thus  rendered,  the  force  of 
these  judgments  is  to  be  confined  within  the 
jurisdiction  of  the  court  rendering  the  judg- 
ment, the  order  in  which  the  judgments 
were  rendered  not  being  controlling;  the 
last  judgment  being  equally  as  effective  as 
the  first,  and  the  first  of  no  more  force  than 
the  last. 

With  this  status  existing  between  heirs 
having  antagonistic  interests,  each  relying 
upon  the  judgment  most  favorable  to  him, 
the  question  comes:  How  could  tiie  heirs, 
who  were  not  satisfied  with :  the  property 
received  under  the  judgment  they  had  ob- 
tained, impeach  or  overthrow  the  judgment 
in  the  other  state?  Our  answer  to  this  is 
that  the  parties  to  any  of  these  judgments 
may  take  the  judgment  they  depend  on  and 
go  into  any  of  the  other  states  in  whidi 
judgments  were  rendered,  or  *in  other  states 
in  which  estate  is  situated,  and  bring  a  suit 
in  a  court  of  competent  jurisdiction  in  that 
state  for  the  purpose  of  having  the  rights 
of  the  parties  to  the  property  in  that  state 
settled,  and  in  that  court  the  rights  of  all 
the  parties  in  interest,  who  are  brought  be- 
fore the  court  by  actual  service  of  process, 
or  who  entered  their  appearance,  would  be 
conclusively  settled  as  to  the  property  in 
that  state  by  the  judgment  reudereid  in  the 
suit  so  brought,  subject,  of  course,  to  the 
right  to  have  it  modified  or  reversed  ac- 
cording to  the  practice  of  the  state.  This 
case  furnishes  a  good  illustration  of  our 
meaning.  Mrs.  Josie  Baker  brought  in  the 
McCrackcn  circuit  court  a  suit  on  the  Ten- 
nessee judgment,  and  Mrs.  Augusta  Baker 
entered  her  appearance  to  that  suit.  So 
that  the  court  had  complete  jurisdicticm 
of  both  the  persons  and  subject-matter  and 
tlie  right  to  render  a  judgment  that  would 
be  conclusive  as  between  the  parties  as  to 
the  property  situated  in  this  state,  leaving 
the  Tennessee  judgment  in  full  effect  as  to 
the  property  situated  in  that  state. 

The  remaining  question,  and  the  one 
that,  according  to  our  view  of  the  law,  is 
decisive  of  the  rights  of  the  parties  to  the 
property  in  this  state,  is:  Was  the  domicil 
or  legal  residence  of  Charles  Baker  in  Ten- 
nessee or  Kentucky  at  the  tiiAe  of  his 
death?  This  question  we  are  fully  author- 
ized to  conclusively  dispose  of,  because  all 


BAK£K  V.  BAKER,  £.  &  GO. 


183 


the  parties  are  actually  belore  the  court, 
and  each  of  them  haA  had  opportunity  to 
make  defense  to  the  olaim  asserted  by  the 
other.  If  Charles  Baker  died  a  resident  of 
Kentucky,  then  his  personal  estate,  prac- 
tically all  of  which  has  a  situs  at  the  place 
of  his  residence,  passed  under  the  law  of 
descent  and  distribution  in  ^his  state.  On 
the  other  hand,  if  he  died  a  resident  of  the 
state  *ol  Tennessee,  then  it  must  pass  under 
the  laws  of  that  state.  We  think  he  died 
a  resident  of  this  state,  and  will  proceed  to 
state  the  reasons  that  have  induced  us  to 
come  to  this  conclusion.  That  he  waa  born 
in  Tennessee  and  lived  there  until  1901, 
when  he  moved  to  Paducah,  Kentucky, 
where  he  lived  until  he  died,  is  admitted. 
Tennessee  being,  then,  his  domlcil  of  origin, 
using  the  word  '"domicil"  interchangeably 
with  legal  residence,  the  disputed  issue 
is:  Did  he  change  his  residence  and  take 
up  a  residence  of  choice  in  Paducah?  If  he 
did,  the  presumption  is  that  his  domicil  of 
choice  continued  until  his  death.  On  the 
one  hand,  it  is  contended  that  he  came  to 
Paducah  with  the  intention  of  making  that 
his  residence,  and  continued  a  resident  of 
that  place  until  his  death;  or  that,  what- 
ever his  intention  was,  his  acts  and  con- 
duct, after  he  came  to  Paducah,  constituted 
him  in  law  a  resident  of  that  place.  On 
the  other  hand,  it  is  contended  that  he  came 
to  Paducah  merely  for  the  purpose  of  en- 
gaging in  business,  without  any  intention 
of  making  it  his  home,  and  never  estab- 
lished, by  his  acts. or  conduct,  a  legal  resi- 
dence in  Paducah. 

The  legal  principles  determining  the 
place  of  residence,  when  it  is  in  dispute, 
are  fairly  well  established.  The  difficulty 
arises  only  when  it  is  attempted  to  apply 
theee  principles  to  the  facts  of  each  par- 
ticular caae.  Generally  speaking,  a  person 
cannot  have  a  legal  resid^Mie  in  two  states 
or  countries,  although  he  may  have  an 
actual  residence  in  many  places.  His  actual 
residence  may  be  in  one  place,  and  his  legal 
residence  may  be  in  another.  It  does  not 
always  follow  that  the  place  of  actual 
residence  is  the  place  of  legal  residence,  as 
a  person  nay  have  an  actual  residence  at  a 
place  where  he  is  only  temporarily  located, 
and  where  he  has  no  intention  of  remaining 
permanently  or  indefinitely,  while  his  legal 
residence  will  be  at  that  place  where  he  in- 
tends to  remain  permanently  or  indefinitely. 
Often,  too,  the  place  of  legal  residence  is 
fixed  both  by  intention  and  acts ;  and,  where 
both  of  these  conditions  concur,  there  is 
little  trouble  in  determining  the  residence; 
but  in  other  cases  it  is  difficult  to  reconcile 
the  intention  with  the  acts,  and,  when  a 
condition  like  this  arises,  the  law  will,  from 
L.RJ^.1917C. 


facts  and  circumstances,  fix  the  legal  resi- 
dence of  the  party. 

Out  of  a  great  number  of  cases  on  this 
subject  we  think  tlie  following  may  be 
selected  as  stating,  in  a  general  way,  the 
rules  of  law  that  control: 

In  Gilbert  v.  David,  235  U.  S.  669,  69  L. 
ed.  363,  35  Sup.  Ct.  Hep.  167,  the  Supreme 
Court,  quoting  with  approval  authorities, 
said:  ''If  a  person  has  actually  removed  to 
another  place,  with  an  intention  of  remain- 
ing there  for  an  indefinite  time,  and  as  a 
place  of  fixed  present  domicil,  it  is  to  be 
deemed  his  place  of  domicil,  notwithstand- 
ing he  may  entertain  a  floating  intention 
to  return  at  some   future  period." 

In  Ringgold  v.  Barley,  5  Md.  186,  59  Am. 
Dec.  107,  the  court  said:  "When  once  re- 
moved to  his  new  domicil,  however,  the 
party's  purpose  to  remain  need  not  be  fixed 
and  unalterable.  If  it  becomes  a  place  of 
fixed  present  domicil,  it  will  be  sufficient 
to  fix  a  residence;  and,  altliough  there  may 
be  a  floating  intention  to  return  to  his 
former  place  of  abode  at  some  future  period, 
still  these  circumstances  will  not  defeat  the 
newly  acquired  residence  or  tlie  rights  and 
obligations  which  attach  to  it." 

In  Oilman  v.  Oilman,  52  Me.  165,  83  Am. 
Dec.  502,  the  court  said:  "But,  if  a  citizen 
of  Maine,  with  his  family,  or  having  no 
family,  should  go  to  California,  to  engage 
in  business  there,  with  the  intention  of 
returning  at  some  future  time,  definite  or 
indefinite,  and  should  establish  himself 
there,  in  trade  or  agriculture,  it  is  difficult 
to  see  upon  what  principle  his  domicil  could 
be  said  still  to  be  here.  His  residence  there, 
with  the  intention  of  remaining  there  a  term 
of  years,  might  so  co.  nect  him  with  all  the 
interests  and  institutions,  social  and  public, 
of  the  community  around  him,  as  to  render 
it  not  only  proper,  but  important,  for  him 
to  assume  the  responsibilities  of  citizenship, 
with  all  its  privileges  and  its  burdens. 
Such  residences  are  not  strictly  witliin  the 
terms  of  any  definition  that  haa  been  given; 
and  yet  it  can  hardly  be  doubted  that  they 
would  be  held  to  establish  the  domicil." 

In  Helm  v.  Com.  135  Ky.  392,  122  S.  W. 
196,  this  court,  quoting  with  approval 
Cooley  on  Taxation,  said:  "No  exact  defini- 
tion can  be  given  of  domicil.  It  depends 
upon  no  one  fact  or  combination  of  circum- 
stances, but  from  the  whole,  taken  together, 
it  must  be  determined  in  each  particular 
case.  .  .  .  From  this  point  of  view  it 
is  manifest  that  very  slight  circumstances 
,  must  often  decide  the  question.  It  depends 
upon  the  preponderance  of  evidence  in  fa- 
vor of  two  or  more  places;  and  it  may  often 
occur  that  the  evidence  of  fact  tending  to 
establish  the  domicil  in  one  place  would  be 
entirely    conclusive,   were    it   not    for    the 
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existence  of  facts  and  circumstances  of  still 
more  conclusive  and  decisive  character, 
which  fixes  it  beyond  question  in  another." 

In  Boyd  v.  Com,  149  Ky.  764,  42  L.R.A. 
(N.S.)  580,  149  S.  W.  1022,  Ann.  Cas. 
1914B,  481,  the  court  quoted  with  approval 
this  language:  "It  is  difficult  to  lay  down 
any  rule  under  which  every  instance  of 
residence  could  be  brought,  which  may  make 
a  domicil  of  choice.  But  there  must  be  to 
constitute  it  actual  residence  in  the  place, 
with  the  intention  that  it  is  to  be  a  prin- 
cipal and  permanent  residence.  That  in- 
tention may  be  inferred  from  the  circum- 
stances OP  condition  in  which  a  person  may 
be  as  to  the  domicil  of  his  origin,  or  from 
the  seat  of  his  fortune,  his  family,  and  pur- 
suits of  life.  ...  A  removal  which  does 
not  contemplate  an  absence  from  the  former 
domicil  for  an  indefinite  and  uncertain  time 
is  not  a  change  of  it.  But  when  there  is  a 
removal,  unless  it  can  be  shown  or  inferred 
from  circumstances  that  it  was  for  some 
particular  purpose,  expected  to  be  only  of 
a  temporary  nature,  or  in  the  exercise  of 
some  particular  profession,  office,  or  calling, 
it  does  change  the  domicil." 

Lebanon  v.  Biggers,  117  Ky.  430,  78  S. 
W.  213 ;  Graves  v,  Georgetown,  154  Ky.  207, 

157  8.  W.  33,  and  Winchester  v.  Van  Meter, 

158  Ky.  31,  164  8.  W.  323,  are  also  illustra- 
tive cases  upon  this  subject. 

When  we  come  now  to  attempt  to  apply 
the  principle  of  these  cases,  we  are  con- 
fronted with  a  mass  of  evidence  on  the  sub- 
ject of  Baker's  intention  that  is  apparently 
in  conflict  with  his  acts  and  conduct,  but 
out  of  all  of  it  we  think  sufficient  facts 
and  circumstances  can  be  gleaned  to  estab- 
lish with  certainty  Paducah  as  the  place 
of  his  legal  residence  when  he  died.  That 
he  was  warmly  attached  to  Savannah,  Ten- 
nessee, the  place  of  his  birth,  and  his  home 
for  many  years,  is  shown  by  many  state- 
ments made  by  him  to  difl'erent  persons  and 
at  different  times  and  places;  and  there 
is  also  much  evidence  of  his  expressed  in- 
tention to  return  at  some  time  to  Savannah 
and  make  that  place  his  permanent  home. 
For  example,  he  would  often  say  that  his 
home  was  at  Savannah ;  that  neither  he  nor 
his  wife  would  be  happy  until  they  got  back 
there;  that  he  was  going  to  build  a  house 
at  a  certain  place  in  Savannah;  and  that 
he  was  in  Paducah  only  for  the  purpose  of 
making  money,  and,  after  he  had  accumu- 
lated a  sufficiency,  he  was  going  back  to  his 
old  home  in  Tennessee.  When  approached 
by  candidates  at  Paducah  and  asked  to 
vote  for  them,  he  would  often  say  he  could 
not  do  it  because  he  voted  in  Tennessee. 
He  would  also  say  that  he  never  owned  a 
home  in  Paducah,  and  did  not  own  any 
real  estate  there,  and  did  not  want  to  buy 
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any,  as  when  he  bought  a  home  he  was 
going  back  to  Tennessee.  Other  witnesses 
say  that  he  took  an  interest  in  Tennessee 
politics,  and  at  times  observed  that  he  did 
not  want  to  give  up  his  citizenship  in  that 
state.  He  told  others  that  he  had  never 
voted  in  Paducah;  that  it  was  a  good  place 
in  which  to  make  money  but  not  to  live; 
and  on  one  occasion,  when  speaking  to  a 
lawyer  about  writing  his  will,  he  told  him 
that  his  home  was  in  Tennessee  and  that  he 
never  claimed  Paducah  as  his  home.  To 
other  persons  he  said  that  he  never  paid 
any  taxes  in  Kentucky,  as  he  was  a  citizen 
of  Tennessee,  and  voted  there  and  paid  his 
poll  tax  there  and  expected  to  die  there. 
There  is  also  evidence  that  at  the  time  of 
his  death  he  was  going  to  Savannah  for  the 
purpose  of  making  some  arrangements 
about  building  a  house  there.  And  it  ap- 
pears that  he  was  assessed  and  paid  a  poll 
or  head  tax  in  Hardin  county,  Tennessee,  in 
1901  and  1902  and  also  in  1906.  That  he  had 
an  affectionate  regard  for  the  state  of  his 
birth  may  well  be  conceded,  but  many  of  his 
expressions  of  attachment  for  the  state  and 
its  people  axe  attributable  to  the  circum- 
stance that  the  firm  of  Baker,  Eccles,  ft 
Company  drew  a  large  part  of  its  business 
from  the  state  of  Tennessee,  and  its  mem- 
bers were  especially  anxious  to  retain  the 
friendship  and  good  will  of  Tennessee  peo- 
ple. With  this  business  object  in  view,  it 
appears  that  they  never  neglected  an  oppor- 
tunity to  indulge  in  agreeable  speeches 
about  that  state.  As  illustrating  this,  E. 
W.  Baker,  a  brother,  who  moved  from  Sa- 
vannah to  Paducah  at  the  time  the  firm 
was  organized,  said :  "As  a  matter  of  policy, 
for  the  benefit  of  the  business,  we  referred 
continually  to  Savannah  as  home  and  our 
attachment  for  the  place,  and  done  every- 
thing of  the  kind  that  we  oould  think  of 
that  would  foster  a  sentiment  on  the  Ten- 
nessee river  in  favor  of  our  business." 

It  is  also  manifest  from  the  evidence  that 
Charles  Baker  was  a  very  genial  man  with 
a  disposition  to  be  on  friendly  terms  with 
every  person  with  whom  he  came  in  contact. 
He  liked  to  leave  everyone  in  a  good  hu- 
mor, and  made  it  a  point  to  do  and  say 
things  that  would  make  a  favorable  impres- 
sion on  all  with  whom  he  had  intercourse. 
As  an  example  of  this,  it  is  shown  that,  in 
telling  candidates  for  office  in  Paducah  that 
he  could  not  vote  for  them,  be  gave  as  a 
reason  that  his  home  was  in  Tennessee  in 
order  to  get  rid  of  their  importunities  on 
the  easiest  terms  and  in  such  a  way  as  not 
to  give  offense. 

It  is  easily  explainable  why  he  paid  his 
poll  tax  in  Tennessee  In  1901  and  1902,  as 
it  seems  he  did  not  leave  there  until  some 
time  in  1901,  but  why  he  should  have  paid 
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a  poll  tax  there  in  1906  is  not  explained  by 
the  record.  It  is  certain,  however,  that  he 
did  not  pay  any  poll  tax  there  in  1903  or 
1904,  or  after  1906 ;  and  it  is  also'  shown, 
in  a  very  satisfactory  way,  that  after  1001 
he  did  not  cast  a  vote  in  the  state  of  Ten- 
nessee. 

If  the  place  of  Baker's  residence  had  to  be 
determined  alone  by  intention  manifested 
in  speeches,  without  any  reference  to  the 
acts  and  conduct  that  will  presently  be  re- 
ferred to,  we  would  have  little  doubt  in  ad- 
judging that  he  never  lost  his  legal  resi- 
dence in  Tennessee,  and  only  had  an  actual 
residence  in  Paducah  for  the  purpose  of 
conducting  the  business  in  which  he  was 
there  engaged,  all  the  while  having  it  in 
mind  to  return  to  Tennessee  when  the  ob- 
jects of  his  sojourn  in  Paducah  had  been 
accomplished. 

But  when  we  turn  to  the  other  side  of 
the  case  we  find  abundant  reason  for  the 
opinion  that,  notwithstanding  the  ^'floating 
intention,"  as  it  is  expressed  in  some  of  the 
cases,  of  Baker,  he  not  only  had  an  actual 
residence  in  Paducah,  but  acquired  a  legal 
residence  there,  which  he  retained  until  his 
death.  He  was  not  only  actively  engaged 
in  business  in  Paducah  for  about  eleven 
years  continuously,  but  he  actually  resided 
there  during  the  whole  of  this  time  and 
took  an  active  part  in  the  politics  of  the 
place.  Several  witnesses  testify  that  he 
told  them,  when  candidates  for  office,  that 
he  would  vote  for  them,  and  after  the  elec- 
tion told  them  that  he  had  voted  for  them. 
There^  is  also  evidence  that  he  registered  as 
a  voter  and  paid  a  poll  tax  there.  He  was 
thoroughly  identified  with  the  social  and 
business  life  of  the  place  while  he  lived 
there,  and  in  short,  so  far  as  his  acts  and 
conduct  were  concerned,  he  was  as  much 
a  citizen  of  Paducah  as  any  other  person 
who  lived  there,  and  about  an  hour  before 
he  died  told  the  captain  of  the  steamboat, 
on  which  he  was  being  carried  on  his  eX' 
pected  visit  to  Savannah,  that  "he  was  go- 
ing to  Savannah  and  would  probably  stay 
there  until  after  the  fair,  and  was  then 
coming  back  to  Paducah  and  would  vote 
for  Wilson."  It  is  true  he  did  not  own  a 
home  in  Paducah;  but  as  he  had  no  family, 
except  his  wife,  he  probably  thought,   aa 


do  many  other  people  so  situated,  that  he 
could  board  with  more  comfort  and  less 
expense  than  he  could  keep  house.  He  had 
no  business  interests  in  Tennessee,  except 
the  land  that  had  been  given  to  him  and 
that  was  rented  out.  If,  under  these  facts 
and  circumstances,  Baker  could  not  be  re- 
garded as  a  citizen  and  resident  of  Padu- 
cah, it  would  be  difficult  to  establish  the 
place  of  legal  residence  on  conflicting  evi- 
dence. 

For  the  reasons  stated,  we  think  the  judg- 
ment dismissing  the  petition  of  Mrs.  Josie 
Baker  should  be  affirmed,  as  the  effect  of 
the  order  of  dismissal  was  to  adjudge  that 
Charles  Baker  died  a  resident  of  Kentucky, 
and  therefore  his  mother  was  entitled  to 
one  half  of  his  surplus  personal  estate  in 
this  state,  and  his  widow  to  the  other  one 
half.  It  is  true  the  judgment  appealed 
from  did  not  so  decree,  but  it  is  evident 
that  the  court  merely  dismissed  the  petition 
instead  of  entering  such  a  judgment,  be- 
cause he  was  of  the  opinion  that  tiie  judg- 
ment rendered  in  the  suit  of  Mrs.  Augusta 
Baker,  as  administratrix,  against  Mrs.  Jo^ 
sie  Baker,  sufficiently  determined  the  rights 
of  the  parties,  and  it  was  unnecessary  to 
again  adjudge  the  matter.  But  on  a  return 
of  this  case  the  lower  court  will  enter  a 
judgment  that  Charles  Baker  died  a  resi- 
dent of  Kentucky,  and  that  his  mother, 
Mrs.  Augusta  Baker,  is  entitled  to  one  half 
and  his  widow,  Mrs.  Josie  Baker,  to  one 
half  of  his  personal  estate  situated  in.  this 
state  at  the  time  of  his  death,  aiter  the 
payment  of  his  debts.  The  judgment  should 
also  direct  Baker,  Eecles,  &  Company  to 
cancel  all  certificates  of  stock  issued  by  it 
to  Charles  Baker  asd  to  reissue  one  half 
of  the  shares  to  Mrs.  Josie  Baker. and  one 
half  to  Mrs.  Augusta  Baker.  Such  other 
matters  may  be  embraced  in  the  judgment 
as  will,  after  the  payment  of  debts,  dis- 
tribute equally  between  the  widow  and  the 
mother  all  other  personal  estate  situated 
in  this  state  of  which  Charles  Baker  died 
possessed. 

Wherefore  the  judgment  is  affirmed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  January  8,  1917,  242  U.  S. 
39^  61  L,  ed.  — ,  37  Sup.  Ct.  Rep.  162. 


Annotation — ^Extraterritorial  effect  of  judgment  fixing  domicil* 


Although  Bakes  v.  Baker,  B.  &  Co. 
ante,  171,  appears  to  be  the  only  instance 
in  which  the  extraterritorial  effect  of  a 
decree  assuming  to  distribute  the  per- 
sonal estate  of  an  intestate  on  the  basis 
of  his  having  been  domiciled  within  the 
jurisdiction  has  come  into  question,  the 
L.RwA.1917C. 


principles  upon  which  it  is  based  are 
well  established. 

The  question  forming  the  subject  of 
this  note  has  already  been  touched  upon, 
in  certain  specific  aspects,  in  the  anno- 
tations to  which  reference  is  made  be- 
low. 
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As  to  the  extraterritorial  effect  of  a 
decree  of  divorce  rendered  upon  con- 
structive service,  see  notes  to  Benton's 
Succession,  59  L.R.A.  162,  and  Joyner 
V.  Joyner,  18  L.R.A.(N.S.)  647. 

As  to  whether  a  decree  of  divorce  ren- 
dered in  another  state  may  be  impeached 
on  the  ground  of  nonresidence  or  domi- 
cil  of  the  person  in  whose  favor  it  was 
granted,  see  notes  to  Benton's  Succes- 
sion, 59  L.B.A.  135,  and  Sammons  v. 
Pike,  23  L.R.A.(N.S.)  1254. 

Upon  the  question  whether  judgment 
in  one  state  in  an  action  for  death  af- 
fects the  right  to  maintain  an  action  in 
another  state  for  the  same  death,  see 
note  to  Spokane  &  I.  E.  R.  Co.  v.  Whit- 
ley, L.R.A.1915F,  737. 

On  effect  of  probate  of  a  will  in  an- 
other state,  see  note  to  Martin  v.  S  to  vail, 
48  L.R.A.  130, 

The  case  of  Overby  v.  Gordon  (1900) 
177  U.  S.  214,  44  L.  ed.  741,  27  Sup.  Ct. 
Rep.  603,  is  sufiiciently  set  forth  in  the 
opinion  in  Baker  y.  Baker,  E.  &  Co. 

In  Thormann  v.  Frame  (1900)  176  U. 
8.  350,  44  L.  ed.  500,  20  Sup.  Ct.  Rep. 
446,  affirming  (1899)  102  Wis.  653,  79 
N.  W.  39,  it  was  held  that  the  bare  ap- 
pointment of  an  administrator  of  a  de- 
ceased person  in  Louisiana  did  not  pre- 
clude a  Wisconsin  court  from  inquiring 
into  the  faet  of  the  decedent's  domicil 
when  the  decedent's  will  was  presented 
for  probate,  the  cOurt  saying:  "What- 
ever the  effect  of  the  appointment^  it 
must  be  as  a  judgment  and  operate  by 
way  of  estoppel.  Now  a  judgment  in 
rem  binds  only  the  property  within  the 
control  of  the  court  which  rendered  it; 
and  a  judgment  in  personam  binds  only 
the  parties  to  that  judgment  and  those 
in  privity  with  them.  This  appointment 
cannot  be  treated  as  a  judgment  in 
personam,  and  as  a  judgment  in  rem  it 
merely  determined  the  right  to  adminis- 
ter the  property  within  the  jurisdiction, 
whether  considered  as  directly  operating 
things  seized,  or  the  general  status  of 
assets  there  situated." 

In  Willetts's  Appeal  (1882)  50  Conn. 
330,  it  was  held  that  the  grant  of  letters 
of  administration  upon  the  estate  of  a 
decedent,  without  notice  to  any  person 
in  interest,  upon  the  representation  that 
she  died  intestate,  a  resident,  and  leav- 
ing estate  in  the  jurisdiction,  does  not 
bar  the  executors  named  in  a  will  subse- 
quently found  from  proving,  in  a  legal 
manner  and  before  the  proper  tribunal 
in  another  state,  that  she  died  resident 
there,  leaving  a  will  valid  according  to 

the  laws  of  that  state,  for  the  purpose  of 
L.RJ^.1917C. 


passing  title  to  both  real  and  personal 
property. 

The  right  to  inquire  into  the  domicil 
of  a  decedent  notwithstanding  a  grant 
of  administration  in  the  courts  of  an- 
other state  is  recognized  in  Collins  v. 
Maude  (1904)  144  Cal.  289,  77  Pae. 
945,  in  which,  however,  it  was  held  that 
the  defendant  had  failed  to  discharge  the 
burden  of  showing  that  plaintiff's  dece- 
dent was  not  a  resident  of  the  state  in 
which  the  administration  proceedings 
had  been  taken. 

In  Oilman  v.  Hoosac  Tunnel  &  W.  R. 
Co.  (1916)  —  Vt.  — ,  98  Atl.  982,  an  ac- 
tion brought  by  an  administrator  ap- 
pointed in  Vermont,  for  the  death  of  his 
,  decedent,  in  which  the  defendant 
pleaded  a  release  of  the  cause  of  action 
by  an  administrator  appointed  in  Mas- 
sachusetts, of  which  state  the  deceased 
was  alleged  to  have  been  a  resident,  it 
was  held  that  the  full  faith  and  credit 
clause  of  the  Federal  Constitution  did 
not  preclude  the  jurisdiction  of  the 
Massachusetts  court  from  being  ques- 
tioned on  the  ground  that  the  decedent 
was  not  a  resident  of  that  state. 

In  Burbank  v.  Ernst  (1914)  232  U.  S. 
162,  58  L.  ed.  551,  34  Sup.  Ct.  Rep.  299, 
it  was  held  that  the  judgment  of  a  Texas 
court  admitting  a  will  to  probate  did  not 
preclude  the  courts  of  Louisiana  from 
examining  the  question  of  the  testator's 
domicil  and  determining  the  validity  of 
the  will  under  the  law  of  that  domicil. 

In  Re  Clark  (1905)  148  Oal.  108,  1 
L.R.A.(N.S.)  996,  113  Am.  St.  Rep.  197, 
82  Pac.  760,  7  Ann.  Cas.  306,  it  was  held 
that  the  court  might  properly  refuse  pro- 
bate to  a  will  offered  as  a  foreign  will  if 
it  was  satisfied  from  the  evidence  that 
testator  was  in  fact  a  resident  of  the 
state  at  the  time  of  his  death. 

In  Sullivan  v.  Kenney  (1910)  148 
Iowa,  361,  126  N.  W.  349,  it  was  held 
that  the  probate  of  a  will  in  another 
state  was  not  conclusive  of  the  fact  that 
the  testator  had  a  legal  domicil  there  at 
the  time  of  his  death. 

In  Plant  v.  Harrison  (1902)  36  Misc. 
649,  74  N.  Y.  Supp.  411,  it  was  held  that 
the  erroneous  assumption  on  the  part  of 
the  Connecticut  probate  court  of  juris- 
diction to  admit  a  will  to  probate  did 
not  preclude  the  New  York  courts  from 
declaring  the  correct  domicil  of  the  tes- 
tator. 

But  in  Corrigan  v.  Jones  (1890)  14 
Oolo.  311,  23  Pac.  913,  in  which  an  ap- 
plication for  ancillary  probate  of  a  will 
was  resisted  by  one  who  had  theretofore 
been  app>ointed  administrator  of  the  de- 
cedent, on  the  ground  that  the  probate  of 
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the  will  by  the  court  of  the  sister  state 
was  invalid,  inasmuch  as  the  decedent's 
domicil  at  the  time  of  his  death  was  in 
Colorado,  and  not  in  the  sister  state,  it 
was  held  that,  in  admitting  the  will  to 
probate,  the  court  of  the  sister  state 
must  be  presumed  prima  facie  to  have 
based  its  adjudication  respecting  the 
domicil  of  the  decedent  at  the  time  of 
his  decease  upon  sufficient  evidence,  and 
that,  under  such  circumstances,  the  pro- 
bate of  the  will  and  the  record  thereof 
could  only  be  questioned  by  some  appel- 
late or  direct  proceeding. 

A  judgment  determining  the  domicil 
of  a  deceased  person  to  be  in  that  state, 
and  probating  such  person's  will,  pre- 
cludes the  parties  thereto  from  raising 
the  issue  of  decedent's  domicil  in  an- 
other state.  Thomas  v.  Morrisett  (1886) 
76  Ga.  384. 

In  TUt  V.  Kelsey  (1907)  207  U.  S. 
43,  52  L.  ed.  96,  28  Sup.  Ct.  Rep.  1,  it 
was  held  that  the  full  faith  and  credit 
due  to  the  proceedings  of  the  New  Jersey 
court  in  acbnitting  a  will  to  probate,  and 
decreeing  the  final  distribution  of  the 
estate,  did  not  require  that  the  courts 
of  New  York  should  be  bound  by  its 
adjudication  on  the  question  of  the 
domicil  of  the  decedent. 

In  Dunsmuir  v.  Scott  (1914)  133  C.  C. 
A.  194,  217  Fed.  200,  it  was  held  that 
the  right  to  determine  the  domicil  of  the 
testator  in  a  proceeding  to  collect  a  tax 
upon  a  legacy  given  by  his  will  was  not 
affected  by  the  ezistence  of  a  decree 
settling  the  accounts  of  the  executor  and 
finally  distributing  the  estate  of  the  de- 
cedent in  the  state,  in  which  it  was  re- 
cited that  the  decedent  was,  at  the  time 
of  his  death,  a  resident  of,  and  domiciled 
in,  British  Columbia. 

In  Re  Cummings  (1911)  142  App.  Div. 
377,  127  N.  Y.  Supp.  109,  it  was  held 
that  a  decree  of  a  court  of  another  state, 
distributing  a  decedent's  personal  es- 
tate upon  the  basis  of  a  finding  that  he 
was  a  resident  of  that  state,  was  not 
binding  on  the  New  York  courts  in  a 
proceeding  to  assess  a  transfer  tax. 

In  Re  Balch  (1916)  93  Misc.  419,  156 
N.  Y.  Supp.  1006  (afTd  without  opinion 
in  161  N.  Y.  Supp.  1117),  a  proceeding 
to  have  decedent's  domicil  at  the  time  of 
her  death  determined  for  the  purpose 
of  assessing  a  transfer  tax,  it  was  held 
that  judgment  in  a  suit  brought  in  Cali- 
fornia by  the  deceased  to  avoid  a  deed 
of  trust,  and  revived  after  her  death,  in 
the  course  of  which  an  adjudication  was 
made  of  her  last  domicil  as  being  in  Cali- 
fornia,  was,  under  the  full  faith  and 

eredit  clause,  complete  and  final  in  every 
L.R.A.1917C. 


I  other  court  of  the  Union  upon  the  ques- 
I  tion  of  domicil.  This  case  appears  not 
to  be  in  harmony  with  other  decisions  on 
the  point;  and  its  force  is  diminished 
by  the  fact  that  the  decedent  was  held, 
as  a  matter  of  fact,  to  have  acquired  a 
California  domicil. 

In  Dalrymple's  Estate  (1906)  215  Pa. 
367,  64  Atl.  554,  it  was  held  that  the 
orphan's  court  had  jurisdiction  to  de- 
termine the  domicil  of  a  testator  for  the 
purpose  of  imposing  a  collateral  inherit- 
ance tax,  although  a  probate  court  in  an- 
other state  had  admitted  his  will  to  pro^ 
bate  and  granted  letters  testamentary 
thereon. 

The  extraterritorial  effect  of  a  judg- 
ment fixing  domicil  is  also  involved  in 
cases  in  which  the  question  is  as  to. the 
enforceability  of  a  judgment  obtained 
in  a&other  state  or  country  upon  con*- 
structive  service,  the  jurisdiction  of  the 
foreign  court  in  such  eases  being  depend- 
ent upon  the  existence  of  defendant's 
legal  domicil  in  the  state  or  country  in 
which  the  judgment  was  rendered.  An 
instance  of  this  kind  may  be  found  in 
Grubel  v.  Nassauer  (1913)  210  N.  Y. 
149,  52  L.R.A.(N.S.)  161, 103  N.  E.  1113, 
where  it  was  held  that  the  courts  of  this 
country  will  not  enforce  a  judgment 
rendered  by  the  courts  of  the  country  of 
his  former  residence  upon  service  by 
publication,  i^^ainst  one  who  is  residing 
here  when  the  publieation  is  made,  and 
has  announeed  his  intention  of  becoming 
a  citizen  of  this  country. 

So,  also,  in  Leigiity  v.  Tichenor  (1916) 
173  App.  Div.  228,  159  N.  Y.  Supp.  467, 
it  is  held  that  in  a  suit  on  a  judgment 
rendered  in  another  state,  the  court  may 
examine  the  question  of  the  defendant's 
domicil  for  the  purpose  of  determining 
whether  the  defendant  was  bound  by  a 
constructive  service  of  the  summons  in 
the  suit  in  which  the  judgment  was  ob- 
tained. 

A  case  of  some  collateral  interest  is 
Clapp  V.  Branch  (1895)  11  Tex.  Civ. 
App.  203,  32  S.  W.  735,  in  which  it  was 
held  that  a  judgment  in  a  probate  court 
of  another  state,  disp>osing  of  a  dece- 
dent's property  in  that  state  to  his 
father,  sister,  and  brother  as  his  heirs, 
did  not  operate  as  an  estoppel  against 
persons  claiming,  through  a  child  as- 
serted to  have  been  born  to  the  decedent 
by  his  widow,  after  his  death,  the  lands 
of  the  decedent  in  the  state  of  the  forum. 
The  court  said :  "The  only  one  of  these 
proceedings  with  which  [decedent's 
widow]  is  shown  to  have  had  any  con- 
nection was  the  taking  of  the  inventory 
and  appraisement.    In  that  there  was  no 
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issue  as  to  the  ri^ht  of  iBheritance  from 
the  deceased.  The  prospective  rights  of 
the  child  were  recognized,  and  there  was 
no  determination  of  any  person's  right 
to  inherit.  The  subsequent  administra^ 
tion  was  a  proceeding  in  rem,  and  all 
the  world  were  parties  to  it,  in  the  sense 
that  they  were  to  be  bound  by  the  judg- 
ment disposing  of  the  property  within 
the  jurisdiction  of  that  court  in  that 
proceeding.  But  no  other  property  was 
involved  or  affected.  The  very  reason 
why  the  judgments  in  such  eases  are 
binding  on  all  persons  is  that  the  court 
deals  with  the  property  in  its  custody, 
and  not  with  persons.     The  judgment 


does  not  fix  a  personal  estoppel  upon 
anyone,  precluding  him  or  her  from  as- 
serting title  to  property  not  involved  in 
the  proceeding,  because  the  court  has  no 
jurisdiction  either  over  the  person  or  the 
property.  The  proceeding  in  question,  it 
may  be  conceded,  oonclusively  disposed 
of  the  property  within  the  jurisdiction 
of  the  court,  but  none  other;  and,  as 
there  was  no  adjudication  of  an  issue  to 
which  Mrs.  Rueg  or  her  child  was  a 
party,  it  could  not  operate  as  an  estop- 
pel in  personam,  and,  without  operating 
in  personam,  it  could  not  estop  them  as 
to  land  in  Texas.''  E.  S.  0. 


liOUISIANA  SUPREME  COURT. 

RE   ITJTORSHIP   OF   THE   MINORS   OF 
GEORGE  M.  RATCLIFFE,  Deceased. 


OPPOSITION  TO  THE  FINAL  ACCOUNT 
OF     THE     INTERSTATE     TRUST     &1 
BANKING  COMPANY,  Property  Tutor, 
Appt. 

(189  La.  096,  72  So.  713.) 

Guardian  and  ward  —  oommisslons. 

1.  The  term  "revenue"  as  used  in  article 
349  of  the  Civil  Code  allowing  a  tutor  a 
commission  of  ]0  per  cent  on  the  annual 
revenue  of  the  property  committed  to  his 
charge  means  the  income  produced  without 
impairment  of  the  capital. 

For  other  oasea^  see  GtMirc^tan  and  Ward,  11, 
in  Dig.  1-52  N.  8. 

Same  —  dividends  earned  before  ap- 
pointment. 

2.  The  tutor  is  not  allowed  to  treat  as 
revenue,  and  charge  a  commission  on,  the 
dividends  paid  from  profits  that  were 
earned  hefore  the  minor  inherited  the  stock. 
For  other  cases,  see  Ouardian  and  Ward,  II. 

in  Dig.  1-52  N.  8. 

(March  20,  1916.) 

APPEAL  hy  proponent  from  a  judgment 
of  the  District  Court  for  the  Parish 
of  Natchitoches  rejecting  its  final  account 
as  tutor  and  ordering  it  to  file  another  ac- 
count in  accordance  with  instructions  given, 
in  a  proceeding  opposing  the  final  account 
of  proponent.    Judgment  annulled. 
The  facts  are  stated  in  the  opinion. 
Air.  Thomas  £.  Fnrlow,  for  appellant: 
The  affidavit  of  the  accountant  is  prima 
facie  proof  of  the  correctness  of  all  of  the 
items  contained  in  the  accoimt. 

Headnotes  by  O'Niell,  J. 

Note. —  As  to  funds  on  which  guardian 
is  entitled  to  commissions,  see  annotation 
following  this  oaae,  post,  193. 
L.R.A.1917C. 


Rabasse's  Succession,  50  La.  Ann.  746,  23 
So.  910;  Re  Pelican  Saw-Mill  &  Mfg.  Co. 
48  La.  Ann.  711,  19  So.  688;  Payne  v. 
Schaeffer-Gaiennie  Co.  119  La.  382,  44  So. 
134;  Re  Onorato,  46  La.  Ann.  73,  14  So. 
299;  Bauman's  Succession,  30  La.  Ann. 
1138;  Frantum's  Succession,  3  Rob.  (La.) 
283. 

The  acknowledgment  and  payment  of 
debts  by  tutors  and  curators  which  they 
know  to  be  owing  by  the  estate  which  they 
administer  is  prima  facie  evidence  of  the 
correctness  of  such  claims. 

Re  Onorato,  46  La.  Ann.  73,  14  So.  299; 
Baillio  V.  Wilson,  6  Mart.  N.  S.  334;  Kfl- 
gour  V.  Ratcliff,  "2  Mart.  N.  S.  298. 

Sums  paid  by  a  tutor  in  the  course  of 
his  administration  are  considered  prima 
facie  as  proper  charges  against  the  minor 
he  represents. 

King  V.  Bowen,  7  La.  Ann.  151;  Fran- 
tum's  Succession,  3  Rob.  (La.)  283;  Hag- 
gerty*s  Succession,  27  La.  Ann.  667. 

If  the  court  should  be  of  the  opinion  that 
proof  should  have  been  made  of  the  several 
items  of  the  account,  it  is  proper  that  the 
entire  case  be  remanded  with  instructions 
to  the  tutor  to  file  a  new  account  in  accord- 
ance with  the  opinion  of  the  court. 

Graham  v.  Graham,  16  La.  201 ;  Desormes 
V.  Desormes,  17  La.  Ill;  Tompkins  v.  Ben- 
jamin, 16  La.  197;  Reeve's  Succession,  3 
La.  Ann.  554;  Polk  v.  Childers,  4  La.  Ann. 
500;  Pargoud  v.  Breard,  4  La.  Ann.  517; 
Bellocq's  Succession,  28  La.  Ann.  154;  Reihl 
V.  Martin,  29  La.  Ann.  15. 

Annual  accoiints  of  the  tutor  are  prima 
facie  correct. 

Cochran  v.  Violet,  37  La.  Ann.  221;  Callo- 
way's Succession,  49  La.  Ann.  984,  22  So. 
225;  Smith  v.  Lewis,  45  La.  Ann.  1462,  14 
So.  221;  McCan's  Succession,  48  La.  Ann. 
145,  19  So.  220;  Re  Scarborough,  43  La. 
Ann.  319,  8  So.  940. 

It  was  proper  to  charge  commissions  on 
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returns  from  the  Phoenix  Land  &  ImmigTA- 
tion  Company  stock  and  to  charge  the  ac- 
count with  the  expenses  of  the  tutor's  at- 
torney to  Natchitoches. 

St.  John  V.  Erie  R.  Co.  22  Wall.  136,  22 
L.  ed.  743 ;  Mobile  &  0.  R.  Go.  v.  Tennessee, 
153  U.  S.  486,  38  L.  ed.  703,  14  Sup.  Ct. 
Rep.  968;  McKean  v.  Biddle,  181  Pa.  361, 
37  Atl.  528;  2  Perry,  Tr.  &  Trustees,  §  544, 
p.  873;  2  Cook,  Corp.  6th  ed.  §  534,  p.  1443; 
DeKoven  v.  Alsop,  205  111.  309,  68  L.R.A. 
687,  68  N.  E.  930;  McLouth  v.  Hunt,  164 
N,  Y.  179,  39  L.R.A.  230,  48  N.  E.  648;  Re 
Kernochan,  104  N.  Y.  618,  11  N.  E.  149; 
Hite  V.  Hite,  93  Ky.  257,  19  L.R.A.  173,  40 
Am.  St.  Rep.  189,  20  8.  W.  778. 

Mr.  Robert  H.  Marr,  for  appellee: 

A  tutor's  account  cannot  be  homologated 
without  proof  of  the  correctness  of  each  of 
the  individual  items  composing  the  account. 

Cloney's  Succession,  29  La.  Ann.  328; 
Haggerty's  Succession,  27  La.  Ann.  667; 
Dorville's  Succession,  27  La.  Ann.  131; 
Ross's  Succession,  21  La.  Ann.  611;  Doug- 
art's  Succession,  30  La.  Ann.  270;  Graham 
▼.  Graham,  16  La.  201;  Desormes  v.  De- 
sormes,  17  La.  Ill;  Tompkins  ▼.  Benjamin, 
16  La.  200;  Beecroft's  Curatorship,  28  La. 
Ann.  825;  Reeves's  Succession,  3  La.  Ann. 
554;  Planchet's  Succession,  29  La.  Ann. 
521;  Bernard  v.  Vignaud,  1  Mart.  N.  8.  12; 
Landiy's  Succession,  11  La.  Ann.  86. 

The  tutor  is  bound  to  give  an  account  of 
his  administration  at  the  expiration  of  the 
tutorship,  and  whenever  he  is  ordered  to  do 
so  by  the  judge. 

Mitchell's  Succession,  33  La.  Ann.  357; 
Tucker's  Succession,  13  La.  Ann.  464;  Staf- 
ford V.  Villain,  10  La.  329;  Gaillard  v.  Fos- 
ter, 15  La.  Ann.  121. 

A  family  meeting  must  be  held  and  the 
authorization  of  the  judge  obtained,  in  or- 
der that  a  minor  might  be  held  to  pay  any 
claim  out  of  the  principal  he  owns. 

Stewart  v.  Crump,  131  La.  463,  69  So. 
903. 

The  tutor  owes  5  per  cent  per  annum  in- 
terest on  uninvested  funds  from  the  day 
thev  came  into  his  hands. 

Fuselier  v.  Babineau,  14  La.  Ann.  777; 
Pulton  ▼.  Curtis,  3  La.  194;  Monget  v. 
Walker,  4  La.  Ann.  214;  Hollingsworth's 
Tutorship,  45  La.  Ann.  144,  12  So.  12; 
Vance  v.  Vance,  32  La.  Ann.  186;  Troaclair's 
Succession,  34  La.  Ann.  326;  Watson's 
Tutorship,  61  La.  Ann.  1644;  Mitchell's  Suc- 
cession, 33  La.  Ann.  356;  Glenn  v.  Blam, 
3  La.  Ann.  616. 

The  tutor  is  entitled  to  commissions  on 
only  such  revenues  as  were  actually  earned 
during  the  tutorship.  The  collection  of 
money  earned  before  the  tutorship  evidences 
nothing  more  than  the  collection  of  previ- 
ous revenues. 
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Hollingsworth's  Tutorship,  45  La.  Ann. 
134,  12  So.  12;  Sims  v.  Billington,  50  La. 
Ann.  968,  24  So.  637 ;  Lay  v.  O'NeU,  29  I/a. 
Ann.  730;  Sargent  Land  Co.  v.  Von  Baum- 
bach,  207  Fed.  423,  affirmed  in  134  C.  C.  A. 
649,  219  Fed.  31. 

The  tutor's  commissions  are  based  on 
net,  not  on  gross,  revenues. 

Hargrove's  Succession,  9  La.  Ann.  506; 
Conner  v.  Conner,  13  La.  Ann.  158;  Grover's 
Succession,  12  La.  Ann.  335;  Heath  v.  Lam- 
beth, 3  La.  Ann.  363. 

On  Motion  to  Dismiss  (January  24,  1916). 

Sommervllle,  J.,  delivered  the  opinian 
of  the  court: 

The  motion  is  on  the  ground  that  the 
transcript  is  defective  in  that  certain  por- 
tions of  the  pleadings  and  evidence  which 
are  necessary  to  a  proper  trial  of  the  case 
on  appeal  are  missing.  Since  the  motion 
was  filed  the  appellant  has,  under  the  law, 
filed  a  supplemental  transcript^  which  ap- 
pears to  contain  the  missing  documents. 

The  motion  is  denied. 

On  the  Merits. 

O'Ntell,  J.,  delivered  the  opiaion  of  the 
court: 

The  Interstate  Trust  ft  Banking  Company 
has  appealed  from  a  judgment  rejecting  its 
final  account  as  tutor,  and  ofderiag  it  to 
file  another  account  in  conformity  with  the 
instructions  of  the  district  judge. 

The  account  was  opposed  by  a  sister  of 
the  minors^  Miss  Annie  Daisy  Ratoliffe, 
who  was  appointed  their  guardian  in  Colo- 
rado, and  whose  appointment  waa  recog- 
nized by  the  court  of  their  former  domdcil 
in  this  state.  Her  complaint  was  that  the 
charge  for  the  commission  of  10  per  o'ent 
on  the  alleged  revenues  of  the  minors  should 
be  reduced  from  $2,952.84  to  $569.96,  be- 
cause the  difference  was  computed  on  re- 
ceipts that  were  not  in  reality  revenues. 
The  guardian  also  opposed  a  charge  of  $25 
for  traveling  expenses  of  the  bank's  attor- 
ney, on  the  ground  that  his  going  to  Nat- 
chitoches to  have  the  account  approved  was 
not  in  the  interest  of  the  minors. 

The  amount  representing  the  revenues  on 
which  the  tutor  charged  a  commission  of  10 
per  cent,  on  the  final  account  in  contest,  in- 
cludes dividends  on  certain  shares  of  stock 
owned  by  the  minors  in  a  corporation  called 
the  Phcenix  Land  ft  Immigration  Com- 
pany. The  district  court  held  thtit  these 
dividends  were  not  revenues  of  ttie"  property 
of  the  minors,  because  they  represented  the 
proceeds  of  the  sale  of  the  property  of  the 
corporation  in  which  the  minors  owned 
the  capital  stock.  In  the  judgment  appealed 
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from  the  amount  of  revenues  on  which  the 
bank  had  computed  its  commission  as  tutor 
was  reduced  from  $29,529.48  to  $2,843.19; 
and  the  bank  was  therefore  directed  to  take 
credit  for  a  commission  of  $284.32,  instead 
of  $2,952.95,  one  half  for  itself  as  tutor  of 
the  property,  and  one  half  for  the  tutor  of 
the  person  of  the  minors,  on  the  account  to 
be  rendered.  The  judgment  of  the  district 
court  rejects  all  items  with  which  the  bank 
is  credited  on  the  account  as  disbursements, 
as  being  principally  expenditures  of  the 
capital,  not  authorized  by  a  family  meet- 
ing. The  bank  was  directed  to  take  credit 
for  disbursements  not  exceeding  the  reve- 
nues of  the  estate  and  for  any  expenditures 
of  the  capital  that  were  authorized  by  a 
family  meeting;  and  the  bank  was  also  di- 
rected to  charge  itself  interest  at  5«per  cent 
per  annum  on  whatever  balance  might  be 
found  due  the  minors  from  the  date  of  the 
judgment. 

In  answer  to  the  bank's  appeal,  Miss  An- 
nie Daisy  RatcUffe,  guardian  of  the  minors, 
asks  that  the  judgment  be  amended  by  di- 
recting the  bank  to  charge  itself  interest 
from  the  day  it  received  each  sum  of  money 
belonging  to  the  minors,  and  on  the  surplus 
of  $500  of  the  revenues  of  the  estate  from 
the  day  it  reached  that  sum,  and  that  the 
judgment  be  further  amended  by  ordering 
the  bank  to  render  a  separate  account  as 
tutor  to  each  of  the  four  minor  children. 

Among  the  it^ns  of  property  inherited 
by  these  minor  children  from  their  father 
were  certain  shares  of  stock  of  the  Phoenix 
Land  &  Immigration  Company,  a  corpora- 
tion organized  for  the  purpose  of  dealing  in 
real  estate.  Th«  principal  assets  of  the  cor- 
poration at  the  time  of  the  death  of  the 
father  of  these  children  was  the  Alien  plan- 
tation, which  the  company  continued  to 
operate  for  about  two  years;  that  is,  until 
it  was  sold.  The  corporation  has  not  bought 
nor  sold  any  other  property  since  the  death 
of  the  father  of  these  children,  and  it  has 
ever  since  been,  and  is  yet,  the  intention  of 
the  stockholders  of  the  corporation  to  liqui- 
date its  affairs  by  selling  all  of  its  property 
and  distributing  the  proceeds  among  the 
stockholders  in  proportion  to  their  holdings. 

On  the  1st  of  April,  1911, — that  is,  about 
two  years  after  the  death  of  the  father  of 
these  children, — ^the  Phoenix  Land  &  Immi- 
gration Company  had  on  hand  $5,549.65 
from  the  operation  of  the  Allen  plantation. 
On  the  5th  of  that  month  the  company  re- 
ceived as  the  cash  portion  of  the  price  for  | 
which  it  sold  the  Allen  plantation,  $16,- 
302.25,  and  on  the  19th  of  that  month  re- 
ceived $4,422.0E  for  seed  and  other  products 
of  the  plantatitWy  making  a  total  fund  of 
$26,273.92,  of  which  $26,000  was  distributed 
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among  the  holders  of  the  200  shares  of  stook 
as  a  dividend  of  $130  per  share. 

On  the  tutor^s  account  covering  the  period 
from  the  11th  of  October,  1910,  to  the 
15th  of  May,  1911,  appear  certain  items  ag- 
gregating $14,278.27,  being  the  net  proceeds 
ol  the  dividend  of  $130  per  share  resulting 
from  the  sale  of  the  Allen  plantation  and 
paid  on  the  110  shares  of  stock  belonging 
to  the  five  minor  children.  These  items 
were  treated  as  revenues,  and  were  included 
in  the  amount  on  which  the  10  per  cent 
commission  was  charged  by  the  bank. 

The  purchaser  of  the  Allen  plantation 
gave  two  notes  of  $12,636.16  eaeh,  repre- 
senting a  part  of  the  purchase  price;  and 
when  they  matured  and  were  collected,  in 
1912  and  1913,  respectively,  the  proceeds 
were  distributed  among  the  stockholders  as 
dividends,  the  first  being  $75  per  share,  and 
the  second  $65  per  share. 

In  the  meantime  one  of  the  five  minor 
children,  who  had  arrived  at  the  age  of 
majority  or  was  emancipated,  w^as  settled 
with  by  the  bank,  and  received  his  22  shades 
of  stock  of  the  Phoenix  Land  &,  Immigra- 
tion Company.  The  diVidend  of  $75  per 
share  on  the  88  shares  belonging  to  the  four 
minors  in  1912  amounted  (less  $12.25  ex< 
change  on  the  remittance)  to  $6,587.75,  and 
appears  on  the  tutor's  account  as  an  item 
of  revenue,  on  which  the  10  per  cent  com- 
mission was  calculated.  The  dividend  of 
$65  per  share  paid  in  1913  (less  $10.75  ex- 
change on  the  remittance),  amounting  to 
$5,709.25,  was  also  included  in  the  revenues 
as  a  part  of  the  basis  of  the  10  per  cent 
commission. 

The  remaining  property  of  the  Phoenix 
Land  &  Immigration  Company  after  the 
sale  of  the  Allen  plantation  waa  estimated 
by  the  board  of  directors  to  be  worth  as 
much  as,  or  more  than,  the  amount  of  the 
outstanding  capital  stock  of  the  corpora- 
tion, although  the  members  of  the  board, 
excepting  Miss  Annie  Daisy  RatclifTe,  were 
willing  to  sell  all  of  the  assets  of  the  cor- 
poration for  an  amount  $1,400  less  than  the 
par  value  of  the  capital  stock,  deeming  such 
a  sale  b'etter  policy  than  waiting  for  sales 
at  prices  that  would  bring  full  value  for 
the  numerous  small  tracts  of  land  forming 
the  remaining  assets  of  the  corporation. 

From  the  facts  recited  above  it  is  evi- 
dent that,  although  the  three  distributive 
dividends  of  $130,  $75,  and  $65  per  share 
were  the  earnings  of  the  corporation,  they 
were  earned  or  produced  before  the  minor 
children  inherited  the  capital  stock  that 
produced  these  profits.  These  three  divi- 
dends therefore,  amounting  to  $270  per 
share  of  stock,  were  not  the  revenues  of 
the  estate  of  the  minors.  They  were  reve- 
nues produced  by  the  property  of  the  father 
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of  the  minors,  and  transmitted  to  the  chil- 
dren as  undivided  profits  already  earned, 
not  reduced  to  possession,  but  contributing 
to  the  value  of  the  capital  stock  inherited 
by  the  children. 

When  the  dividend  of  $130  per  share  was 
paid  to  the  minor  children,  their  capital 
stock  of  the  Phcenix  Land  &  Immigration 
Company  was  immediately  reduced  in  value 
$130  per  share.  And  so  was  it  reduced  in 
value  exactly  the  amount  of  the  other  two 
dividends  paid  to  the  n^inors.  The  property 
belonging  to  the  minor  children  did  not 
thereby  produce  or  earn  revenues  any  more 
than  if  all  of  the  assets  of  the  Phoenix  Land 
&  Immigration  Company  had  been  sold  and 
the  proceeds  paid  out  in  dividends.  Revenue 
or  income  is  what  is  produced  by  capital 
without  impairing  the  capital.  What  is 
taken  from  the  capital  cannot  be  considered 
revenue  or  income.  See  Sargent  Land  Co. 
v.  Von  Baumbach  (D.  C.)  207  Fed.  430,  af- 
firmed in  Von  Baumbach  v.  Sargent  Land 
Co.  134  C.  C.  A.  640,  219  Fed.  31,  and  in 
Mitchell  Bros.  Co.  v.  Doyle  (D.  C.)  225  Fed. 
437. 

The  decision  by  the  supreme  court  of  Il- 
linois in  De  Kovan  v.  Alsop,  205  111.  309, 
63  L.R.A.  587,  68  N.  E.  930,  is  not  authority 
for  declaring  that  the  dividends  paid  on  the 
stock  of  the  Phoenix  Land  &  Immigration 
Company  in  this  case  were  revenues  of  the 
property  belonging  to  the  Ratcliffe  children. 
In  the  case  cited  the  questicm  was  whether 
certain  dividends  that  had  been  earned 
mainly  during  the  lifetime  of  the  testator, 
and  paid  on  the  capital  stock  forming  part 
of  his  estate  after  his  death,  were  to  be  con- 
sidered a  part  of  the  "net  income"  of  his 
estate  or  a  part  of  the  capital  or  corpus  of 
the  estate.  The  testator  had  given  the  resi- 
due of  his  estate  (including  the  capital 
atock  on  which  the  dividends  in  question 
were  paid  after  his  death)  to  trustees  to 
hold,  invest,  rent,  manage,  and  care  for  the 
same,  and  to  pay  the  net  income  thereof  to 
his  widow  during  her  lifetime,  so  long  as 
she  should  remain  unmarried,  and  at  her 
death  or  in  the  event  of  her  remarrying  the 
residue  was  to  be  paid  to  certain  remainder- 
men named  in  the  will.  The  court  reasoned 
that,  inasmuch  as  the  dividends  would  have 
been  regarded  as  the  income  from  the  testa- 
tor's atock  investment  if  they  had  been  paid 
by  the  corporation  during  his  lifetime,  they 
became  nothing  else  when  received  by  the 
trustees  of  his  estate  after  his  death.  The 
court  did  not  distinguish  between  the  in- 
come or  revenue  earned  by  the  property  of 
the  testator  before  his  death  and  the  in- 
come or  revenue  earned  after  his  death.  It 
seems  to  have  been  conceded  that  no  such 
distinction  was  necessary  in  determining 
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what  disposition  should  be  made  of  the  divi- 
dends under  the  terms  of  the  will. 

The  distinction  must  be  made,  however, 
between  revenues  earned  by  the  property  be- 
longing to  the  Ratcliffe  minors  and  revenues 
earned  by  the  property  of  their  father  and 
transmitted  to  them,  in  order  to  determine 
whether  their  tutor  has  a  right  to  tax  tliose 
so-called  revenues  with  the  commission  of 
10  per  cent. 

The  exact  language  of  article  349  of  the 
Civil  Code  is  that  Uie  tutor  may  retain,  as  a 
commission  for  his  care  and  labor,  10  per 
cent  on  the  annual  amount  of  the  revenues 
of  the  property  committed  to  his  charge. 
The  annual  amount  of  the  revenues  of  the 
property  committed  to  the  tutor's  charge 
cannot  mean  the  revenues  that  were  pro- 
duced and  contributed  to  the  value  of  the 
estate  before  it  was  committed  to  his  charge. 
In  Hollingsworth  Tutorship,  45  La.  Ann. 
145,  12  So.  12,  construing  article  349  of 
the  Civil  Code,  it  was  held  that  the  tens 
"revenues"  meant  the  earnings  resulting 
from  and  during  the  tutor's  administration, 
and  that  it  did  not  include  the  rents  that 
were  earned  before  the  property  was  inherit- 
ed, though  collected  by  the  tutor  during  his 
administration.  See  also  Sims  v.  Billlngton, 
50  La.  Ajua.  968,  24  So.  637. 

Our  conclusion  is  that  the  judgment  ap- 
pealed from  is  correct  in  so  far  as  it  rejects 
the  commission  of  10  per  cent  charged  on  the 
dividends  collected  by  the  tutor  on  the  capi- 
tal stock  in  the  Phoenix  Land  &  Immigra- 
tion Company.  But  we  see  no  good  reason 
for  causing  further  delay  and  expense  by 
rejecting  the  tutor's  account  entirely  and 
ordering  the  filing  of  another  account,  in- 
stead of  amending  the  account  that  was  filed 
and  approving  it  as  amended. 

The  commission  of  $1,428.26  charged  on 
the  20tii  of  April,  1911,  is  largely  based  up* 
on  the  dividend  recieived  from  the  Phcenix 
Land  &,  Immigration  Company.  One  fifth 
of  the  overcharge  has  been  borne  by  the 
child  who  was  emancipated ;  and  the  remain- 
ing four  fifths,  amounting  to  an  overcharge 
of  $1,135.65,  must  be  eliminated. 

From  the  commissions  charged  on  the  ac- 
eount  rendered  on  the  10th  of  April,  1912, 
amotmting  to  $717.66,  must  be  deducted 
$66.77  charged  on  the  dividend  from  the 
Phoenix  Land  &  Immigration  Company  and 
$1.30  charged  on  the  accrued  interest  paid 
on  what  are  called  Ttemont  bonds,  and 
$13.78  charged  on  the  accrued  interest  paid 
on  city  certificates.  This  accrued  interest 
was  paid  by  the  minors  as  a  part  of  the 
price  of  bonds  and  certificates,  and  could 
not  be  considered  revenue  when  it  came  back 
at  the  end  of  the  semiannual  interest  period. 
The  commissions   charged  on  the  account 
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rendered  on  the  10th  of  April,  1912,  there- 
fore must  be  reduced  $673.86. 

Commissiona  amounting  to  $644.23  were 
charged  on  the  account  rendered  on  the  10th 
of  March,  1913,  $570.92  charged  on  the 
dividend  received  oil  the  Phoenix  company 
stock  must  be  deducted,  and,  for  the  reason 
stated  above,  regarding  the  Tremont  bonds, 
there  must  be  deducted  also  62  cents  charged 
on  the  accrued  interest  paid  on  town  of 
Province  bonds  and  $3.75  charged  on  the 
accrued  interest  paid  on  Lake  Providence 
bonds,  making  a  total  reduction  of  $575.29 
in  the  commissions  charged  on  the  account 
rendered  on  the  10th  of  March,  1913. 

Counsel  for  the  opponent  claims  that  there 
is  an  overcharge  of  $9.02  in  the  commis- 
sions amounting  to  $162.79  on  the  final  ac- 
count covering  the  period  from  the  10th  of 
March,  1913,  to  the  Ist  of  October,  1914; 
but  it  does  not  appear  that  a  commission 
is  charged  on  that  account,  and  we  have  no 
assurance  that  the  tutor  will  claim  a  com- 
missicm  on  interest  paid  by  and  returned  to 
the  minors  in  the  stock  and  bond  deals. 

It  is  also  contended  in  the  brief  of  the 
counsel  for  the  opponent  that  the  tutor  sold 
bonds  to  the  minor  wards,  and  that  they  sus- 
tained a  loss  of  $3.92  on  one  transaction, 
23  cents  on  another,  and  $7.20  on  another. 
There  is  no  evidence  that  the  bank  ever 
owned  the  bonds  referred  to,  nor  does  the 
record  disclose  that  these  losses  were  sus- 
tained by  the  minors. 

There  was  no  complaint  in  the  opposition 
tiled  by  the  guardian  that  the  expenditures 
made  by  the  tutor  exceeded  the  revenues  of 
the  estate;  and  that  does  not  appear  from 
the  record.  A  family  meeting  was  held,  au- 
thorizing the  tutor  to  make  expenditures  ex- 
ceeding the  revenues  to  a  limited  extent, 
and  it  does  not  appear  that  the  tutor  ex- 
ceeded that  authority.  Besides,  the  trans- 
actions referred  to  in  the  judgment  of  the 
district  court  resulted  to  the  advantage  of 
the  minors,  and  no  good  purpose  could  be 
accomplished  by  declaring  that  they  were 
invalid. 

The  complaint  made  for  the  first  time  in 
the  opponent's  answer  to  the  appeal,  that 
the  tutor  neglected  to  keep  the  excess  of  the 
rev^aues  invested,  and  should  therefore  be 
charged  interest  from  the  date  each  sum  was 
received,  is  not  borne  out  by  the  record. 
The  tutor  is  only  required  to  invest  the 
revenues  when  they  amount  to  as  much  as 
$500;  and  that  appears  to  have  been  done 
with  reasonable  promptness.  See  Fulton 
V.  Curtis,  3  La.  194;  Glenn  v.  Elam,  3  La. 
Ann.  616. 

As  to  the  complaint  made  for  the  first 
time  in  the  opponent's  answer  to  the  ap- 
peal that  the  tutor  should  render  a  separate 
account  to  each  of  the  four  minor  children, 
it  is  sufficient  to  say  that  the  account  ren- 
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dered,  with  the  vouchers  approved  by  the 
opponent)  shows  to  whose  account  each  item 
is  to  be  charged,  except,  perhaps,  as  to  cer- 
tain small  sums  for  incidentals  paid  with 
board  bills.  There  is  no  serious  cause  for 
complaint  in  that  respect. 

No  argument  has  been  made,  and  we  see 
no  good  reason,  for  rejecting  the  charge  of 
$25  for  traveling  expenses  of  the  attorney's 
trip  to  Natchitoches  on  business  for  the  mi- 
nors. 

For  the  reasons  assigned,  the  judgment 
appealed  from  is  annulled  and  set  aside ;  and 
it  is  now  ordered,  adjudged,  and  decreed 
that  the  final  account  rendered  by  the  Inter- 
state Trust  &  Banking  Company  as  tutor 
of  the  Ratcliffe  minors  be  and  it  is  hereby 
amended  by  reducing  the  commission 
charged  on  the  20th  of  April,  1911,  from 
$1,428.26  to  $293.61,  by  reducing  the  com- 
mission charged  on  the  accoimt  rendered 
on  the  10th  of  April,  1912,  from  $717.66 
to  $45.81,  and  by  reducing  the  commission 
charged  on  the  account  rendered  on  the 
10th  of  March,  1913,  from  $644.23  to  $68.- 
94;  and,  as  thus  amended,  the  said  final 
account  is  approved,  at  the  cost  of  the  es- 
tate of  the  minors. 

An  application  for  rehearing  having  been 
filed  the  following  Per  Curiana  response 
was  handed  down  on  October  16,  1916: 

Said  final  account  was  based  in  part  on 
prior  annual  accounts  duly  homologated, 
and  was  supported  by  the  affidavit  of  the 
president  of  the  Trust  &,  Banking  Company, 
former  tutor  ad  bona. 

The  opposition  thereto  filed  by  the  tutrix 
of  the  minors  was  restricted  to  the  items 
of  commissions,  and  the  item  of  $25  for 
alleged  legal  expenses. 

The  evidence  adduced  on  the  trial  of  the 
opposition  was  limited  to  tlie  subject-matter 
of  the  late  tutor's  commissions. 

In  his  opinion  the  trial  judge  considered 
other  objections  not  raised  by  the  pleadings 
or  the  evidence,  and  ordered  the  late  tutor 
to  file  another  account,  showing  the  sums 
authorized  by  the  court  to  be  disbursed  be- 
yond the  annual  revenues  of  the  minors,  and 
making  certain  charges  of  interest  on  the 
amounts  collected. 

These  and  other  objections  dehors  the  op- 
position have  been  urged  in  the  supreme 
court,  and  we  are  of  opinion  that  such  ob- 
jections should  not  have  been  considered  by 
the  court  below,  or  by  this  court. 

The  law  is  positive  that  heirs  or  other 
claimants  shall  file  their  written  objections, 
if  they  have  any,  signed  by  themselves  or 
their  counsel,  "to  each  item  of  the  account 
to  which  they  object,  or  of  which  they  pray 
for  the  rejection."  Code  Pr.  art.  1004; 
Bofenschen's  Succession,  29  La.  Ann.  711. 

Rehearing  refused. 
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Annotation — ^Ftmds  on  which  gvafdian  u  entitled  to  commissions. 

The  statutes  fixing  the  compensation  i  half  for  paying  out  the  trust  money,  a 
of  guardians  contain  various  provisions  guardian  who  performs  one  service  and 
with  reference  thereto.  A  very  common  j  not  the  other  is  only  entitled  to  half 
form  fixes  it  at  a  commission.    The  basis    commission. 


of  this  commission  varies  in  the  various 
statutes.  It  is  the  purpose  of  the  present 
note  to  present  the  judicial  interpreta- 
tions of  the  property  on  which  the  com- 
mission must  be  estimated  under  the 
various  forms  of  statute  which  express- 
ly provide  a  basis  therefor. 

Keoelpts  and  diabvirBeB&eiits. 

A  guardian  entitled  to  a  fair  compen- 
sation for  his  receipts  and  disborsementa 
is  not  justified  in  charging  a  comnus- 
aion  J^or  keeping  notes  belonging  to  his 
ward.  Alexander  v.  Alexander  (1845) 
8  Ala.  796. 

In  Foley  v.  Egan  (1872)  cited  in  the 
note  in  13  Abb.  Pr.  N.  S.  (N.  Y.)  361,  it 
was  held  by  Leonard  J.,  that  the  commis- 
sions of  a  guardian  cannot  be  based  upon 
portions  of  the  fund  which  have  come  to 
his  hands  in  the  form  of  an  investment 
previously  made  and  which  he  turns  over 
to  a  successor.  But  see  Re  Killick  and 
Phillips  V.  Lock  wood  (N.  Y.)  infra. 

It  has  been  held  under  a  statute  en- 
titling the  guardian  to  a  commission 
upon  moneys  received  and  paid  out,  that 
the  guardian  of  an  incompetent  who  has 
come  into  possession  of  securities  which 
constitute  a  good  investment,  and  the 
principal  is  not  presently  needed  for  use, 
so  that  it  is  not  his  duty  to  convert  the 
securities  into  cash,  but  to  hold  them  as 
an  investment,  is  entitled  to  a  commis- 
sion  thereon  as  for  the  receipt  of  money. 
Accordingly,  one  half  of  the  commissions 
allowed  for  both  the  receipt  and  pay- 
ment of  money  was  allowed  the  guar- 
dian. Re  Notman  (1905)  103  App.  Div. 
520,  93  N.  Y.  Supp.  82. 

It  is  held  in  Re  Kellogg  (1838)  7 
Paige  (N.  Y.)  265,  that  the  investment 
or  reinvestment  of  the  fund  in  the  hands 
of  a  guardian  upon  new  securities,  from 
time  to  time,  for  the  purpose  of  produc- 
ing an  income  therefrom,  is  not  such  a 
paying  out  of  the  trust  moneys  by  him 
as  to  entitle  him  to  commission  for  pay- 
ing out  the  money,  neither  can  he  charge 
new  commissions  for  collecting  or  receiv- 
ing back  the  principal  of  the  fund  which 
he  has  thus  invested,  but  he  is  entitled 
to  commissions  upon  the  interest  or  in- 
come produced  by  such  investments  re- 
ceived and  paid  out  by  him.  In  case  of  a 
statute  allowing  one  half  of  the  commis- 
sions   specified    for   receiving   and   one 
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It  is  stated  in  Morgan  v.  Hannas 
(1872)  13  Abb.  Pr.  N.  S.  (N.  Y.)  361,  a 
case  involving  the  account  of  a  guardian, 
that  '*it  may  be  stated  as  a  general  rule 
that  annual  rests  in  the  accounts  of  an 
executor  or  other  trustee  cannot  be  taken 
for  the  purpose  of  allowing  him  commis- 
sions at  full  rates  upon  the  balance  then 
found,  but  where  annual  rests  are  re- 
quired by  the  special  direction  of  a  court 
for  the  sake  of  charging  the  trustee  with 
interest,  or  by  a  rule  of  court,  or  by  the 
provisions  of  statute,  then  full  commis- 
sions may  be  computed  upon  the  amounts 
excluding  reinvestments  of  principal." 
This  general  rule  is  approved  in  Re 
Decker  (1902)  37  Misc.  627,  76  K.  Y. 
Supp.  315. 

Under  such  a  statute  the  committee 
of  a  lunatic  is  entitled  to  deduct  com- 
missions upon  what  he  has  actually  re- 
ceived and  paid  out,  but  he  cannot  de- 
duct commissions  for  both  receiving  and 
paying  out  upon  what  he  still  has  in  his 
hands  upon  filing  an  annual  account.  Re 
Greene  (1911)  71  Misc.  403,  130  N.  Y. 
Supp.  206.  The  court  adds:  "Neither 
do  I  think  the  practice  which  obtains  in 
some  quarters,  of  committees  taking  one 
half  commissions  for  receiving  the  es- 
tate, is  a  matter  of  good  practice." 

It  has  been  held  upon  a  final  account^ 
ing  that  the  guardian  of  a  lunatic  is 
entitled  to  a  commission  upon  the  aggre- 
gate amount  of  the  personal  estate  re- 
ceived by  him,  and  not  merely  to  a  com« 
mission  on  the  amount  actually  disbursed 
where  the  ward  died  within  two  months 
of  the  guardian's  appointment,  where- 
upon the  estate  was  turned  over  to  an 
administrator  Re  Killick  (1889)  4  Silv. 
Sup.  Ct.  89,  26  N.  Y.  S.  R.  763,  7  N.  Y. 
Supp.  360.  In  Phillips  v.  Lockwood 
(1886)  4  Dem.  (N.  Y.)  299,  a  guardian 
who  was  making  his  final  settlement  in 
turning  over  the  property  to  his  success- 
or chosen  by  the  ward,  who  was  over 
fourteen  years  of  age,  was  held  entitled 
to  commission,  both  on  the  principal  of 
hia  ward's  estate  about  to  be  surren- 
dered tor  his  successor  and  upon  the  in- 
come received  and  paid  out.  See  Foley 
V.  Egan  (N.  Y.)  supra. 

But  in  Allen  v.  Martin  (1859)  34  Ala. 
442,  a  guard  inn  was  held  not  entitled  to 
charge  commissions  upon  a  balance 
found  in  favor  of  the  ward  on  settle- 
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ment.  The  laoney  paid  over  to  the  ward 
is  stated  not  to  be  a  "disbursement." 

It  has  been  held  that  the  estate  of  a 
guardian  is  not  entitled  to  be  credited 
with  commission  for  paying  out  the 
funds  of  the  ward  on  a  settlement  with 
the  administrators  of  the  guardian  after 
the  decease  of  the  guardian,  since  such 
money  is  not  paid  in  the  course  of  his 
management  or  administration.  Floyd 
V.  Priester  (1856)  8  Rich.  Eq.  (S.  0.) 
248. 

Under  a  statute  providing  that  a 
guardian  who  pays  over  income  received 
from  the  trust  estate,  and  renders  an 
annual  account  to  the  beneficiary  of  all 
his  receipts  and  disbursements,  shall  be 
allowed  the  same  commission  on  the 
amount  so  accounted  for  as  he  would  be 
allowed  upon  the  principal  on  a  judicial 
settlement^  and  a  subsequent  provision, 
that  if  he  does  not  render  such  annual 
account  he  shall  be  allowed,  upon  a  ju- 
dicial settlement,  his  commissions  upon 
the  total  income  from  any  money  or 
property  then  payable  to  such  bene- 
ficiary, a  guardian  which  has  filed  its  ac- 
count is  not  entitled  to  commissions  upon 
the  annual  income  from  the  trust  fund 
as  if  such  income  was  paid  out  each  year 
for  the  use  of  the  infant,  but  only  upon 
the  gross  income  received  and  ready  for 
payment  to  the  beneficiary  at  the  time  he 
rendered  his  account.  Re  Chenery 
(1916)  89  Misc.  680, 152  N.  Y.  Supp.  312. 
The  guardian  in  this  case  had  been  or- 
dered to  accumulate  the  income  for  the 
benefit  of  his  ward,  and  none  of  the  in- 
come had  been  paid  to  the  infant. 

A  guardian  who  received  funds  from 
a  foreign  jurisdiction  arising  from  a  sale 
of  real  estate  belonging  to  his  ward  is 
entitled  to  commission  for  receiving 
same,  and  for  paying  it  out,  upon  a  dis- 
bursement thereof.  Re  Moseley  (1911) 
91  S.  0.  557,  75  S.  E.  179.  The  objection 
to  the  commission  on  this  sum  is  not 
clearly  stated;  it  is  stated  that  the 
guardian  in  order  to  get  the  money  was 
required  to  increase  his  bond,  whereupon 
the  funds  were  paid  him,  and  subsequent- 
ly disbursed  by  him  under  a  decree  of  the 
probate  court. 

The  receipts  and  expenditures  as 
shown  in  the  record  furnish  the  basis  of 
computing  such  commissions  without 
further  proof  or  vouchers  thereof.  New- 
man V.  Reed  (1874)  50  Ala.  297. 

Aatomit  of  estate. 

The  guardian  is  not  entitled  to  a  com- 
mission on  the  value  of  the  corpus  of  real 
estate  belonging  to  his  ward,  under  a 

statute  that  he  shall  not  be  allowed  more 
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than  10  per  cent  on  the  ^'amount  of  the 
estate  if  finally  settled  by  him  or  not 
more  than  5  per  cent  if  not  so  settled," 
where  there  was  no  sale  of  the  real  es- 
tate or  any  dealing  with  it  except  in  the 
usual  way.  The  court  states  that  the 
word  "estate"  in  the  phrase,  "amount  of 
the  estate  settled  by  him,"  means  person- 
al estate  proper  and  the  income  of  the 
realty.  Harkleroad  v.  Maxwell  (1899) 
77  Miss.  117,  25  So.  873.  But  money 
which  has  been  collected  and  disbursed 
by  a  guardian,  arising  from  personalty 
or  rent  of  real  estate,  constitute  a  part  of 
the  estate  finally  settled,  and  the  guardi- 
ans entitled  to  his  commission  thereon 
under  this  statute,  notwithstanding 
there  was  a  prior  guardian  and  also  a 
succeeding  one  who  would  be  entitled  to 
commission.  Maxwell  v.  Harkleroad 
(1899)  77  Miss.  456,  27  So.  990  (modify- 
ing previous  opinion). 

Revenue— interest. 

The  Louisiana  statute  bases  the  com- 
missions on  the  revenue  of  the  estate. 
Some  cases  merely  apply  this  statute 
generally.  Gross's  Succession  (1871)  23 
La.  Ann.  105.  As  to  what  is  "revenue" 
has  been  frequently  before  the  courts 
of  this  state. 

A  curator  was  held  entitled  to  a  com- 
mission on  the  revenue  produced  by  the 
estate  while  under  his  mani^ement ;  that 
is,  the  interest  allowed  on  the  capital 
sum  at  5  per  cent  in  Plauche  v.  Plauche 
(1825)  3  Mart.  N.  S.  (La.)  463. 

Under  this  statute  there  can  be  no 
commission  on  cash  sales  of  personal 
property,  collection  of  notes,  cash  in 
hand  belonging  to  the  estate.  Hollings- 
worth's  Tutorship  (1893)  46  La.  Ann. 
134,  12  So.  12.  Revenue  is  defined  by 
the  court  as  an  amount  accruing  to  the 
minor  through  the  care  and  labor  of  the 
tutor.  See  discussion  in  Rk  Ratcliffe, 
ante,  188. 

The  commission  is  on  the  amount  of 
the  revenues,  not  upon  the  amount  of  the 
property,  or  the  property  and  the  reve- 
nues. Sims  V.  Billington  (1898)  50  La. 
Ann.  968,  24  So.  637. 

The  commission  in  Turnbull  v.  Towle 
(1836)  10  La.  254,  was  computed  upon 
interest  on  moneys  in  the  hands  of  the 
tutor,  and  of  the  annual  hire  or  value  of 
the  services  of  the  ward's  slaves. 

The  commission  in  case  of  revenue 
produced  from  the  proceeds  of  sales  of 
crops  made  on  the  minor's  plantation 
must  be  calculated  on  the  net  proceeds, 
and  not  the  gross.  Hargrove's  Succes- 
sion (1854)  9  La.  Ann.  505;  Heath  v. 
Lambeth  (1848)  3  La.  Ann.  361. 
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A  person  holding  at  one  and  the  same 
time  the  position  of  testamentary  execut- 
or of  an  estate  and  tutor  of  the  minor 
heirs  therein,  cannot  receive  and  dis- 
burse a  fund  in  the  capacity  of  executor, 
and  charge  commissions  upon  the  fund  as 
being  in  his  hands  as  tutor.  Milmo's 
Succession  (1896)  47  La.  Ann.  126,  16 
So.  772. 

It  was  held  in  Griffin  ▼.  Collins  (1906) 
125  6a.  159,  53  S.  E.  1004,  that  a  guardi- 
an is  not  entitled  to  commissions  on  in- 
terest made  by  him  if  he  does  not  return 
the  interest  so  as  to  become  chargeable 
with  it  as  a  part  of  the  estate,  under  a 
statute  authorizing  the  payment  of  com- 
missions on  interest,  if  he  ^'shall  return 
the  same  to  the  ordinary  so  as  to  become 
chargeable  therewith  as  a  part  of  the 
corpus  of  the  estate."  This  is  contrary 
to  the  case  of  Cartledge  v.  Cutliff  (1860) 


29  Qa.  758,  where  the  court  holds  that 
the  guardian  is  entitled  to  a  commission 
of  at  least  a  minimum  percentage  fixed 
by  statute  on  all  sums  of  interest  with 
which  he  is  chargeable,  whether  any 
statement  thereof  has  been  made  in  his 
returns  or  not.  The  court  in  Cartledge 
V.  Cutliff  relies  upon  the  earlier  Georgia 
case  of  Royston  v.  Royston  (1859)  29 
Ga.  82.  It  does  not  appear,  however, 
that  the  court  in  the  Royston  Case  had 
for  consideration  the  question  of  the 
basis  on  which  the  commissions  were  to 
be  computed.  The  statute  involved  in 
the  Cartledge  Case  fixed  a  maximum  and 
a  minimum  percentage,  while  from  the 
report  of  the  statute  involved  in  Griffin 
V.  Collins  the  statutory  provision  in- 
,  volved  fixed  a  definite  percentage. 

W.  A.  E. 
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IDA  MULVANEY  BOSLBR 

V. 

MODERN  WOODMEN  OF  AMERICA, 

Appt. 

(—  Neb.  — ,  160  N.  W.  966.) 

Insurance  —  violation  of  law  »  for- 
feiture. 

1.  A  provision  in  a  certificate  of  member- 
ship in  a  fraternal  beneficiary  society  that 
if  the  death  of  a  member  holding  such  cer- 
tificate shall  occur  in  consequence  of  any 
violation,  or  attempted  violation,  of  the 
laws  of  any  state  or  territory  or  of  the 
United  States,  "then  the  certificate  shall 
be  null  and  void  and  of  no  effect^'*  is  a  rea- 
sonable and  lawful  provision. 

For  other  caaes,  see  Insurance,  VI,  t^t^Ofin 
Dig.  1-52  N,  S. 

Same  ^  repulsion  of  assault. 

2.  And  where  the  holder  of  such  a  cer- 
tificate, while  he  is  in  the  act  of  commit- 
ting a  violent  and  unprovoked  assault  upon 
another,  is  shot  and  killed  by  the  person 
whom  he  is  assaulting  under  the  conditions 
described  in  the  opinion,  no  recovery  can 
be  had  by  his  beneficiary  upon  such  cer- 
tificate. 

For  other  cases,  see  Insurance,  VL  h,t,a,in 
Dig,  1-52  N.  8. 

Witness  ^  personal  Interest  ^  credibil- 
ity. 

3.  And  in  such  a  case,  the  fact  that  the 

Headnotes  by  Fawcbtt,  J. 


Note.  ^  For  provision  in  insurance  policy 
against  liability  in  event  of  death  or  in- 
jury in  consequence  of  violation  of  law, 
as  applied  to  death  or  injury  resulting  from 
a  personal  encounter,  see  annotation  follow- 
inor  this  case,  post,  199. 
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slayer  is  the  only  eyewitness  of,  the  killing, 
and  is  the  only  witness  who  testifies  to  the 
facts  leading  up  to  the  act,  will  not  permit 
the  jury  to  disregard  his  evidence  on  the 
ground  of  personal  interest,  when  his  testi- 
mony is  corroborated  by  another  disinterest- 
ed, credible  witness,  and  by  facts  and  cir- 
cumstances established  at  the  trial. 
For  other  cases,  see  Witnesses,  IV,  in  Dig. 
1-52  N,  S. 

(Rose,  J.,  dissents.) 

(December  19,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lancaster 
County  in  plaintifTs  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  benefit  certificate.    Reversed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Talbot  A  Allen  and  Truman 
Plantz,  for  appellant: 

The  finding  of  a  jury  will  be  set  aside 
when  there  is  not  sufficient  evidence  to  sup- 
port it,  as  where  the  clear  weight  of  testi- 
mony is  against  the  verdict^  so  that  it  is 
apparent  that  it  is  wrong. 

Sovereign  Camp,  W.  W.  v.  Hruby,  70  Neb. 
5,  96  N.  W.  998,  83  Neb.  800,  120  N.  W. 
427. 

Mulvaney's  death  not  only  resulted  in 
consequence  of  his  violation  of  the  law,  but 
while  he  was  actually  engaged  in  violating 
the  law;  and  the  minds  of  reasonable  men 
could  not  possibly  differ  upon  the  ultimate 
conclusion  that  such  was  the  case,  and 
therefore  the  trial  court  should  have  given 
the  peremptory  instruction  for  the  defend- 
ant. 

Hardinger  v.  Modern  Brotherhood,  72  Neb. 
860,  101  N.  W.  983,  103  N.  W.  74. 
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The  provisions  of  an  insurance  contract 
avoiding  liability  if  the  insured  shall  come 
to  his  death  in  consequence  of  any  viola- 
tion  or  attempted  violation  of  the  laws  of 
any  state  relates  to  a  crime,  the  character 
of  which  directly  increases  the  risk,  regard- 
less of  whether  such  crime  is  a  felony  or 
misdemeanor. 

Traveler's  Ins.  Co.  v.  Seaver,  19  Wall, 
531,  22  L.  ed.  155;  Wolff  v.  Connecticut 
Mut.  L.  Ins.  Co.  5  Mo.  App.  236;  BrouTi 
v.  Supreme  Lodge,  K.  P.  83  Mo.  App.  633. 

Where  the  insured  was  the  aggressor  and 
committed  an  unprovoked  assault  upon  the 
man  who  killed  him,  it  is  not  essential  for 
the  defendant  to  prove  that  his  killing  was 
justifiable  homicide.  It  is  enough  if  the 
act  is  unlawful  in  itself,  and  the  conse- 
quences flowing  from  it  are  such  as  might 
liave  been  reasonably  expected  to  happen. 

Davis  V.  Modern  Woodmen,  98  Mo.  App. 
713,  73  S.  W.  923;  Travelers'  Ins.  Co.  v. 
Seaver,  19  Wall.  531,  22  L.  ed.  155;  Mur- 
ray V.  New  York  L.  Ins.  Co.  96  N.  Y.  614, 
48  Am.  Hep.  658;  Bloom  v.  Franklin  L. 
Ins.  Co.  97  Ind.  478,  49  Am.  Rep.  469; 
Gresham  v.  Equitable  Acci.  Ins.  Co.  87  Ga. 
497,  13  L.R.A.  838,  27  Am.  St.  Rep.  838, 
13  S.  W.  752;  Terre  Haute  &  I.  R.  Co.  v. 
Buck,  96  Ind.  346,  49  Am.  Rep.  168,  3  Am. 
Neg.  Cas.  148. 

Where  insured  was  shot  and  killed  In  con- 
sequence of  his  violation  of  law,  in  broach 
of  a  provision  in  the  benefit  certificate,  it 
was  immaterial  that  the  person  shooting 
him  also  committed  an  offense. 

Woodmen  of  World  v.  Hipp,  —  Tex.  Civ. 
App.  — ,  147  S.  W.  317. 

In  the  absence  of  a  provision  in  the  con- 
tract relieving  the  company  from  liability 
on  account  of  death  resulting  from  crime, 
nevertheless  the  contract  does  not  cover  the 
risk  occasioned  by  the  crime  of  the  insured. 
•  Burt  V.  Union  Cent.  L.  Ins.  Co.  187  U. 
S.  362,  47  L.  ed.  216,  23  Sup.  Ct.  Rep.  139. 

Death  by  legal  execution  for  crime  is  not 
covered  by  a  policy  of  life  insurance,  though 
the  policy  contains  no  provision  excepting 
such  manner  of  death  from  the  risks  covered 
by  it. 

Northwestern  Mut.  L.  Ins.  Co.  v.  McCue, 
223  U.  S.  234,  56  L.  ed.  419,  38  L.R.A. 
(X.S.)   57,  32  Sup.  Ct.  Rep.  220. 

Mr.  J.  A.  Brown  for  appellee. 

Fawcett,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  is  a  fraternal  beneficiary  so- 
ciety, and  Lawrence  Mulvaney,  deceased 
husband  of  plaintiff,  was,  at  the  time  of  his 
death,  a  member  in  good  standing.  On  De- 
cember 6,  1908,  while  engaged  in  a  contro- 
versy with  one  James  Finley,  Mulvaney 
was  shot  and  instantly  killed  by  Finley. 
L.R.A.1917C. 


Plaintiff,  as  the  beneficiary  named  in  thtf 
certificate  of  membership  of  her  husband, 
recovered  judgment  in  the  district  court  for 
Lancaster  county  for  the  full  amount  there- 
of.   Defendant  appeals. 

The  defense  interposed  by  the  defendant 
society  is  based  upon  the  followii>g  clause 
in  the  certificate  of  raembership:  "If  the 
member  holding  this  certificate  shall  be  ex- 
pelled from  this  society,  .  .  .  or  if  his 
death  shall  occur  in  consequence  of  a  duel, 
or  of  any  violation  or  attempted  violation 
of  the  laws  of  any  state  or  territory  or  of 
the  United  States  .  .  .  then  this  certifi- 
cate shall  be  null  and  void  and  of  no  effect, 
and  all  moneys  which  have  been  paid  and 
all  rights  and  benefits  which  may  have  ac- 
crued on  account  of  this  certificate  shall  be 
absolutely  forfeited  and  this  certificate  be- 
come null  and  void." 

It  is  alleged  that  the  death  of  Mulvaney 
occurred  in  consequence  of  a  violation  by 
him  of  the  laws  of  the  state  of  Wyoming, 
in  that,  on  December  6,  1908,  in  Natrona 
county,  Wyoming,  Mulvaney  committed  an 
assault  upon  Finley,  and  Finley,  while  de- 
fending himself  from  this  assault,  shot  and 
killed  Mulvaney;  that  the  assault  wa»  in 
violation  of  the  laws  of  the  state  of  Wyo- 
ming. Section  4957,  Rev.  Stat.  1899,  then 
in  force,  provides:  "Whoever,  having  the 
present  ability  to  do  so,  unlawfully  at- 
tempts to  commit  a  violent  fnjury  on  the 
person  of  another,  is  guilty  of  an  assault 
and  shall  be  fined  in  any  sum  not  exceeding 
$50." 

The  evidence  shows  that  Mulvaney  was 
engaged  in  the  sheep  business  in  Wyoming, 
and  was  grazing  his  sheep  near  the  North 
Platte  river.  Finley  was  employed  by  one 
Josendal,  a  sheep  raiser,  to  move  his  herd- 
er's camp  from  place  to  place  and  to  provide 
provisions  for  the  herder.  In  the  perform- 
ance of  his  duty  he  moved  Josendal's  camp, 
so  as  to  locate  it  near  what  was  called  the 
Bryan  homestead,  which  was  also  located 
on  the  Platte  river,  and  which  Josendal  had 
leased.  Finley  proceeded  north  from  Alcova 
for  a  certain  distance,  then  turned  off  the 
main  road  up  a  draw  in  which  it  appears 
Mulvaney*s  camp  was  located,  and  about 
noon  pitched  his  camp  about  2  miles  from 
the  river,  and  about  a  mile  beyond  Mulvan- 
ey's  camp.  His  outfit  consisted  of  a  sheep 
wagon,  a  supply  wagon,  four  draft  horses, 
and  a  saddle  horse.  I'he  slieep  wagon  was 
so  constructed  that  the  bed  of  the  wagon 
projected  over  the  wheels,  so  as  to  make  it 
about  6  feet  wide.  It  was  covered  with  a 
canvas  top,  and  had  a  window  at  the  rear 
and  a  door  in  front.  The  door  was  alx)Ut 
2  feet  wide  and  a  little  to  the  left  of  the 
center  of  the  front.  Near  tlie  front  of  the 
room  thus  created,  and  to  the  righ,t  as  one 
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entered,  there  was  a  BtoTe,  upon  which  the 
occupant  cooked  his  meals.  A  bed  was 
located  across  the  rear  of  the  room.  In  ad- 
dition to  the  bed  and  stove,  the  wagon  con- 
tained a  few  cooking  iitensils  and  provi- 
sions. The  only  eyewitncKS  to  the  killing 
was  Finlev.  He  was  called  as  a  witness 
for  defendant,  and  testified,  substantially, 
as  follows:  On  the  day  in  question  he 
pitched  his  camp  about  a  mile  from  Mul- 
vaney's  camp.  About  half  an  hour  after 
locating  his  camp,  he  saw  Mulvaney,  with 
whom  he  was  well  acquainted,  approaching 
on  horseback.  At  that  time  he  (Finley) 
was  in  his  camp  wagon.  He  had  started  a 
fire  in  the  stove  in  hie  wagon  to  melt  ice 
and  to  prepare  lunch  for  himself.  When 
Mulvaney  road  up  he  saluted  Finley,  "How 
are  you,  Jim?"  and  Finley  answered,  "How 
are  you,  Mulvaney?"  Mulvaney  rode  up 
close  to  the  end  of  the  tongue  of  the  wag- 
on in  which  Finley  was  standing,  got  off 
his  horse,  and  then  said  to  Finley  '"Don't 
you  think  you  are  coming  in  pretty  close?" 

The  following  questions  and  answers  in 
Finley's  examination  explain  what  occurred: 

Q.  What  did  you  say? 

A.  I  said,  "No;  Josendal  has  a  right  to 
water  at  the  Bryan  homestead,  and  I  could 
not  very  (well)  get  to  water  there,  and  if 
I  set  further  down  I  was  crowding  you  and 
Ed  Royce,  and  be.  in  between  you,  and  I 
thought  if  I  got  down  here  I  would  be  out 
of  the  way."  He  said,  "I  am  taking  all  1 
am  going  to  do  off  from  this  outfit,"  and 
said,  "I  am  going  to  give  you  the  worse 
beating  I  have  given  anybody." 

Q.  What  did  he  do? 

A.  He  took  off  his  coat  and  gloves,  and 
threw  them  on  the  ground. 

Q.  What  did  he  say? 

A,  And  started  for  the  wagon.  I  said,  "1 
can't  fight  you,  and  I  don't  want  any 
trouble,  and  I  want  you  to  go  off  and  let 
me   alone." 

Q.  How  near  did  he  come? 

A.  Got  up  on  the  doubletrees;  they  are 
fastened  on  the  wagon  in  front. 

Q.     What  did  you  say? 

A.  I  pulled  my  gun,  and  I  said,  "Mul- 
vaney, don't  come  in  here  or  I  will  shoot, 
sure." 

Q.  Did  you  point  the  gun  at  him? 

A.  Yes,  sir. 

Q.  What  did  he  do  then? 

A  He  hesitated  on  the  doubletrees  a 
second  or  so,  and  then  started  into  the 
wagon,  kind  ol  crouching  down. 

Q.  What  did  you  do? 

A.  I  pulled  the  trigger. 

Q.  How  did  he  appear  when  he  was  com- 
ing into  the  wagon? 

A.  Well  he  appeared  pretty  mad. 
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Q.  And  were  you  afraid  of  him? 
.  A.  Yes,   sir. 

Q.  Why  were  you  afraid  of  him? 

A.  Well,  I  am  not  a  fighting  man,  and  I 
never  had  a  fight  in  my  life,  and  I  knew  he 
was  able  to  handle  me  any  way  he  wanted 
to. 

Q.  And  from  his  appearance  and  conduct, 
you  knew  he  was  mad? 

A.  Yes,  sir. 

Q.  And  did  you  think  he  intended  to  do 
you  bodily  harm? 

A.  Yes,  sir. 

Q.  You  did? 

A.  Most  assuredly  he  intended  to.    .    .    . 

Q.  You  had  known  iMulvaney  for  some 
time. 

A.  Yes,  sir;   two  or  three  years. 

Q.  Had   you   ever  lived  with   him   in   a 
'sheep  wagon? 

A.  Yes,  sir. 

Q.  You  may  state  whether  or  not  he  knew 
your  physical  condition. 

A.  Yes,  sir;  he  must  have  known  it.  We 
slept  together  and  he  could  see  the  truss. 

Q.  After  you  fired  the  shot,  what  then 
happened  to  Mulvaney  as  you  saw? 

A.  He  still  kept  coming. 

Q.  Did  he  fall? 

A.  He  started  to  falL 

Q.  In  the  wagon? 

A.  Yes,  sir. 

Q.  What  did  you  do? 

A.  I  brushed  by  him,  and  got  on  my  horse. 

Q.  Then  what  did  you  do? 

A.  I  went  as  hard  as  I  could  to  Alcova. 

On  reaching  Alcova  he  reported  what  had 
occurred,  and  requested  one  or  two  parties, 
and  also  a  physician,  to  go  out  to  the  camp 
and  ascertain  the  condition  of  Mulvaney, 
stating  to  them  that  he  thought  he  had 
killed  him.  He  then  surrendered  himself  to 
the  deputy  sheriff,  and  told  him  the  same 
storv.  If  this  testimonv  of  Finlev  is  to  be 
believed,  the  defense  of  the  society  was 
fully  established.  Is  there  anything  in  the 
record  that  would  justify  the  jury  in  dis- 
believing it?  Within  a  day  or  two  after 
tlie  occurrence,  a  coroner's  jury  was  called. 
The  jury  visited  the  scene  of  the  tragedy, 
took  the  testimony  of  Finley  and  other  wit- 
nesses, and  held  Finley  blameless.  It  has 
been  said  in  discussion  that  the  fact  that 
Finley  was  held  blameless  by  the  coroner's 
jury  does  not  free  him  from  prosecution  for 
the  killing  of  Mulvaney,  but  that  he  may 
yet  be  prosecuted  for  that  act,  and  that  he 
has  therefore  a  great  motive  for  fastening 
upon  Mulvaney  the  blame  for  his  own  death. 

W^hile  it  may  be  seriously  doubted  tliat 
a  jury  in  a  civil  action  has  the  right  to 
absolutely  discredit  the  uncontradicted  tes- 
timony of  a  eompetent  witness^,. even  if  it 
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has  no  corroboration,  we  need  not  decide 
that  point,  for  the  reason  that,  if  that  were 
to  be  conceded,  it  would  not  justify  the  re- 
jection of  Finley's  testimony  in  this  case. 
His  testimony  is  strongly  corroborated  by 
conceded  facts  and  circumstances,  and  by 
the  testimony  of  the  witness  Holden  Peter- 
son. Mr.  Peterson  testified  that  both  Fin- 
ley  and  Mulvaney  were  friends  of  his;  that 
he  remembered  the  time  when  Mulvaney  was 
killed;  that  in  the  afternoon  of  the  day  he 
was  killed,  Mulvaney  came  to  his  black- 
smith shop  to  get  something  that  witness 
had  been  fixing  for  him;  that  he  was  on 
horseback;  that  **he  seemed  verv  much  ex- 
cited  and  angry,  and  when  I  asked  him 
about  a  certain  sheep  wagon  which  was  in 
the  road,  and  asked  if  it  did  not  belong  to 
Kin  ley,  who  was  working  for  Josendal,  he 

said  it  did,  and  that  Finley  was  

He  testified  to  the  vilest  kind  of  a  name 
imaginable  that  Mulvaney  applied  to  Fin- 
ley,  and,  continuing,  said:  "And  that  if  he 
saw  him  to-day  he  would  tell  him  so.  He 
was  always  a  quick  acting  and  moving  man, 
and  jumped  on  his  horse  and  rode  off  in  a 
hurry.  I  thought  he  was  very  angry  from 
the  way  he  acted.  He  was  at  my  place  not 
more  than  an  hour  before  the  time  he  was 
shot  by  Finley  according  to  what  I  learned 
at  the  inquest  of  the  time  of  the  shooting." 
Here  is  positive  proof  as  to  Mulvaney's 
feeling  toward  the  man  whom  he  assaulted 
an  hour  later.  What  about  the  circum- 
stances corroborating  Finley's  testimony? 
Finley  was  in  his  own  camp.  Mulvaney, 
whose  camp  was  a  mile  at  least  away,  ap- 
peared upon  the  scene.  After  the  saluta- 
tions, "How  are  you,  Jim?"  and,  "How  are 
you,  Mulvaney?"  he  alighted  from  his  horse 
and  opened  the  affray  with  the  question 
above  quoted,  "Don't  you  think  you  are  com- 
ing in  pretty  close?"  and  made  the  threat 
that  he  was  going  to  give  Finley  the  worst 
beating  he  had  ever  given  anybody.  Why 
did  Mulvaney  go  from  his  own  camp  to 
Finley's?  Tlie  reason  for  his  going  is  shown 
in  the  testimony  given  by  Mr.  Peterson, 
who  said  he  was  "very  much  excited  and 
angry."  Although  the  land  on  which  Mul- 
vaney was  camped  was  government  land, 
he  resented  any  imagined  encroachment  up- 
on his  domain  by  other  sheep  men,  and  de- 
cided he  would  put  an  end  to  it  by  giving 
Finley  a  beating  that  would  cause  him  to 
move  on.  In  addition  to  the  fact  that  he 
is  shown  to  have  been  in  an  angry  mood, 
and  that  he  had  gone  from  his  camp  to  the 
camp  of  Finley,  we  have  the  corroborating 
testimony  of  witnesses,  to  whom  Finley  re- 
ported the  shooting,  and  who  immediately 
went  to  the  scene  of  the  tragedy;  that  they 
found  Mulvaney  lying  with  his  face  down, 
just  inside  the  door  of  Fin  ley's  wagon.  This 
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corroborates  the  testimony  of  Finley  that 
at  the  time  he  pulled  the  trigger  he  (Fin- 
ley) was  at  the  rear  end  of  the  room,  close 
to  his  bed,  and  that  Mulvaney  had  entered, 
or  was  in  the  act  of  actually  entering  the 
room,  when  he  fired.  His  testimony  is  that 
he  was  just  inside  of  the  door  of  the  wagon, 
and  Mulvaney  was  up  to  the  doubletrees 
when  he  first  warned  him  "to  go  off  and 
let  me  alone;"  that  when  he  fired  and  Mul- 
vaney fell  inside  of  the  wagon,  he  had  to 
brush  past  him  aa  he  rush  out.  It  is  ap- 
parent, therefore,  that  Finley  had  retreated 
until,  figuratively  speaking,  his  "back  was 
against  the  wall."  Finley's  wagon  was  at 
the  time  his  dwelling.  It  waa  his  castle^ 
He  had  a  right  to  stand  his  ground  in  that 
castle  and  defend  it  from  all  assailants,  even 
to  the  extent  of  taking  his  assailant's  life. 
But  it  is  said  in  argument  Mulvaney  was 
not  armed  himself;  that  he  undoubtedly 
intended  to  commit  an  assault  upon  Finley 
(he  was  already  committing  an  assault, 
and  intended  to  commit  a  severe  battery) 
without  use  of  weapons  of  any  kind,  and  he 
could  not  apprehend  that  a  deadly  weapon 
would  be  used  against  him  by  Finley,  and 
had  no  reason  to  believe  that  his  death 
might  result  from  his  encounter  with  Fin- 
ley. We  are  unable  to  understand  how 
Mulvaney  could  not  apprehend  that  a  dead- 
ly weapon  would  be  used  against  him  by 
Finley,  when  Finley  was  standing  with  a 
gun  leveled  at  him,  telling  him  that  if  he 
attempted  to  enter  the  wagon  he  would 
shoot.  Nor  are  we  able  to  understand  how 
it  can  be  said  that  Mulvaney  had  no  reason 
to  believe  that  his  death  might  result  from 
his  encounter  with  Finley.  If  he  did  not 
believe  that  Finley  would  shoot,  why  did  he 
crouch  down  and  make  a  rush?  The  argu- 
ment is  unsound.  To  hold  in  line  with  the 
contention  above  outlined  would  be  to  de- 
clare the  rule  in  this  state  to  be  that,  when 
a  man  is  standing  inside  the  threshold  of 
his  own  house,  and  a  rival  in  business  ap- 
pears upon  the  scene,  tells  him  he  is  going 
to  give  him  a  severe  beating,  starts  up  the 
front  steps  for  the  purpose  of  carrying  his 
threat  into  execution,  the  occupant  of  such 
home  may  not  defend  it,  or  himself,  with  a 
gun,  if  necessary,  but  must  engage  in  a  per- 
sonal physical  encounter  with  his  assailant 
in  his  own  home.  We  are  unwilling  to 
establish  such  a  rule.  In  Hoover  v.  De 
Klotz,  89  Neb.  146,  148,  130  N.  W.  1053, 
we  held:  "This  court  is  not  committed  to 
the  doctrine  that  a  person  unlawfully  as- 
saulted must  fly  to  the  wall  before  he  may 
lawfully  strike  a  blow  in  self-defense,  but, 
on  the  contrary,  we  have  said  as  a  general 
proposition  that  a  person  unlawfully  as- 
saulted may  stand  his  ground  and  repel 
force  by   the  exercise  of  such  force  as  to 
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hfm  reasonably  seems  necessary  to  protect 
his  person  or  property  from  injury." 

In  addition  to  what  has  been  said  upon 
the  merits  of  the  case,  there  is  prejudicial 
error  in  the  instructions  given  by  the  court. 
The  question  for  the  jury  to  determine  was : 
Did  Mulvaney's  death  occur  in  consequence 
of  his  violation,  or  attempted  violation,  of 
the  laws  of  the  state  ?  Prize  fighting  is  now 
a  violation  of  the  law  in  nearly  every  state 
in  the  Union.  Surely,  no  one  will  claim 
that  the  holder  of  a  certificate  in  defendant 
society  could  engage  in  a  prize  fight,  meet 
his  death  while  so  engaged,  and  the  society 
be  held  liable  because  his  opponent  struck 
him  a  needless  blow  which  killed  him.  The 
society  in  such  a  case  would  be  released  from 
liability  for  the  member's  death,  by  reason 
of  his  violation  of  the  laws  of  the  state,  and 
not  by  reason  of  anything  his  antagonist 
may  have  done.  By  instruction  No.  8  the 
jury  were  instructed  that  "if  a  person 
shoots  another  who  assaults  him  through 
mere  cowardice,  or  under  circumstances 
which  the  jury  find  from  the  evidence  are 
not  sufficient  to  induce  a  reasonable  and 
well-grounded  apprehension  in  the  mind  of 
an.  ordinarily  courageous  person  of  danger 
to  life  or  great  bodily  harm,  the  law  will 
not  justify  the  shooting  on  the  ground  of 
self-defense,  and  in  this  case,  if  you  find 
that  under  this  rule  Finley  was  not  justi- 
fied in  shooting  Mulvaney,  then  your  ver- 
dict should  be  for  the  plaintiff/' 

By  No.  9  the  jury  were  instructed: 
"That  before  a  person  can  justify  the  tak- 
ing of  the  life  of  a  human  being  on  the 
ground  of  self-defense,  he  must,  when  at- 
tacked, employ  all  reasonable  means  with- 
in his  power,  consistent  with  his  own  safety, 
to  avoid  the  danger  and  avert  the  necessity 
of  killing.  And  if  in  this  case  the  jury 
find  from  the  evidence  that  Finley  might 
reasonably  have  repelled  the  alleged  assault 
of  Mulvaney  with  his  hands  or  feet  or  other 


weapon  within  his  reach,  less  deadly  than 
the  revolver,  then  the  shooting  of  Mulvaney 
was  not  justifiable  as  a  matter  of  self-de- 
fense." 

No.  10  reads:  "Gentlemen  of  the  jury, 
the  court  instructs  you  that  the  alleged 
assault  by  the  deceased  would  call  for  a 
repulsion  of  it  on  the  part  of  Finley  by 
just  such  force  as  was  necessary  to  overcome 
it,  and  more  than  that  would  be  unlawful. 
And  if  the  jury  find  from  the  evidence  that 
the  alleged  assault  by  Mulvaney  was  in  fact 
repelled  by  more  force  on  the  part  of  Finley 
than  was  actually  necessary,  then  the  kill- 
ing of  Mulvaney  by  Finley  would  not  be 
justifiable,  and  the  plaintiff  would  be  en- 
titled to  recover  the  full  amount  of  the  bene- 
fit certificate." 

That  the  defense  pleaded  by  defendant, 
under  the  terms  of  its  benefit  certificate, 
is  a  valid  defense,  and  that,  under  the  evi- 
dence, it  should  have  been  sustained,  is 
fully  shown  in  Travelers'  Ins.  Co.  v.  Seaver, 
19  Wall.  531,  22  L.  ed.  156;  Murray  v.  New 
York  L.  Ins.  Co.  96  N.  Y,  614,  48  Am.  Hep. 
668;  Bloom  v.  Franklin  L.  Ins.  Co.  97  Ind. 
478,  49  Am.  Rep.  469;  Gresham  v.  Equita- 
ble Acci.  Ins.  Co.  87  Ga.  497,  13  L.R.A.  838, 
27  Am.  St.  Rep.  263,  13  S.  E.  752;  Davis 
V.  Modern  Woodmen,  98  Mo.  App.  713,  73 
S.  W.  923;  and  by  the  numerous  authori- 
ties cited  in  those  cases. 

The  court  also  committed  prejudicial  er- 
ror in  not  giving  instructions  9  and  10,  re- 
quested by  defendant.  They  correctly  state 
the  law  as  shown  by  the  cases  above  cited, 
and  are  in  harmony  with  the  evidence  ad- 
duced at  the  trial.  A  case  very  much  in 
point  is  Woodmen  of  World  v.  Hipp,  — 
Tex.  Civ.  App.  — ,  147  S.  W.  317. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  remanded. 

Rose,  J.,  dissents. 


Annotatioii — ^bisurance:  proyinon  aganut  liability  in  event  of  death  or 
injury  in  consequence  of  violation  of  law,  at  applied  to  death  or  in* 
jury  resulting  from  a  personal  encounter. 


As  to  provision  of  accident  policy 
exempting  insurer  or  limiting  its  lia^ 
bility  in  case  of  an  injury  intentionally 
inflicted  by  another,  see  annotation  to 
Ryan  v.  Continental  Casualty  Co.  48 
L.R.A.(N.S.)  524. 

As  to  when  death  or  injury  may  be 
deemed  to  have  been  caused  by  acci- 
dental means^  though  the  act  of  the  in- 
sured was  the  primary  cause  thereof,  see 
annotations  to  New  Amsterdam  Casualty 
Co.     V.     Johnson,     L.R.A.1916B,     1021; 

Hutton  V.  States  Acci.  Ins.  Co.  L.R.A. 
L.R.A.191 70. 


1915E,  127;   and  Fidelity  &  C.  Co.  v. 
Carrol,  5  L.R.A.(N.S.)  667. 

Many  of  the  earlier  cases  within  the 
scope  of  the  present  annotation  are  in- 
cluded in  the  note  to  Supreme  Lodge, 
K.  P.  V.  Crenshaw,  13  L.R.A.(KS.)  258, 
dealing  with  the  necessity  that  the  in- 
sured's death  be  the  reasonable  and 
legitimate  consequence  of  violation  of 
law  in  order  to  relieve  the  insurer,  and 
the  user  of  the  present  note  is  referred 
to  that  annotation  for  such  cases.  The 
effect   of   the   insanity   of    the   insured 


200 


ANNO.— LIFE  OR  ACCrDENT  INSURAKCE— VIOLATION  OF  LAW. 


where  provisions  of  the  character  under 
consideration  were  involved  has  been 
passed  upon. 

Thus,  it  has  been  held  that  a  pro- 
vision avoiding  liability  if  the  death  of 
the  insured  occurs  while  he  is  violating 
the  law  will  not  prevent  a  recovery  if 
he  was  of  unsound  mind,  and  not  re- 
sponsible for  his  act  in  assaulting  the 
person  by  whom  he  was  killed,  but, 
that  in  order  to  bar  a  recovery,  the  in- 
sured must  have  met  his  death  while 
voluntarily  engaged  in  a  violation  of  the 
law,  and  an  act  cannot  be  regarded  as 
voluntary  where  the  person  doing  it  is 
under  the  control  of  an  insane  impulse 
which  deprives  him  of  the  capacity  to 
govern  his  own  conduct  in  accordance 
with  reason.  Howie  v.  Eminent  House- 
hold, C.  W.  (1915)  118  Ark.  226,  176 
S.  W.  313. 

So,  a  provision  of  a  policy  that  it 
shall  be  void  if  the  insured  dies  from 
an  act  or  acts  in  consequence  of  the 
violation  or  attempted  violation  of  the 
laws  of  the  state  will  not  avoid  the  policy 
if,  at  the  time  he  was  assaulting  an 
officer  attempting  to  arrest  him,  he  was 
insane,  since,  under  such  circumstances, 
he  was  legally  irresponsible  for  his  acts. 
Woodmen  of  World  v.  Dodd  (1911)  — 
Tex.  Civ.  App.  —  134  S.  W.  254. 

See,  in  this  connection,  the  suicide 
cases  cited  in  the  note  in  13  L.R.A.(N.S.) 
261. 

There  was  evidence  in  this  ease  that 
when  the  sheriff  undertook  to  execute 
a  warrant,  the  insured's  acts  and  con- 
duct became  so  violent  and  dangerous 
as  to  require  the  sheriff  for  his  own  self- 
defense  to  shoot  and  kill  the  insured, 
and  also  evidence  going  to  show  that  the 
insured  was  insane.  It  was  held  that 
the  evidence  was  sufficient  to  take  the 
question  of  the  insured's  sanity  to  the 
jury,  and  a  finding  that  he  was  insane 
at  the  time  was  held  to  be  warranted 
by  the  evidence,  and  the  court  refused 
to  disturb  the  finding,  although  there 
were  contradictory  facts. 

Coming  to  the  question  as  to  the  effect 
of  a  violation  of  law  by  the  insured, 
it  will  be  noted  that  the  court  in  Bosler 
V.  Modern  Woodmen,  ante,  195,  held 
that,  under  the  policy  involved,  which 
provided  that  if  the  insured's  death 
should  occur  in  consequence  of  any  viola- 
tion or  attempted  violation  of  law^,  no 
recoverv'  could  be  had,  a  recovery  was 
precluded  where  the  insured  was  commit- 
ting a  violent,  unprovoked  assault  upon 
a  person  in  the  latter's  wagon,  which  con- 
stituted his  dwelling,  when  he  was  shot 

by  the  one  whom  he  was  assaulting. 
L.R.A.19nC. 


The  conclusion  is  reached  in  many  of 
the  cases  which  have  dealt  with  the  ques- 
tion under  consideration  that,  in  order 
to  prevent  a  full  recovery  on  the  policy, 
the  insured's  violation  of  law  must  have 
been  the  direct,  natural,  and  proximate 
cause  of  his  death  or 'injury. 

Thus,  it  has  been  held  that  a  pro- 
vision that  if  the  insured  shall  die  as 
a  "result"  of  a  violation  of  law,  the 
amount  payable  under  the  policy  shall 
be  confined  to  the  premiums,  will  not 
defeat  or  prevent  a  recovery  of  the  full 
amount  unless  it  appears  that  the  vio- 
lation of  the  law  on  the  part  of  the  in- 
sured was  the  direct,  natural,  and  legiti- 
mate proximate  cause  of  Ins  death.  Em- 
pire L.  Ins.  Co.  V.  Einstein  (1913)  12  Ga. 
App.  387,  77  S.  E.  209. 

And  similar  language  is  employed  in 
Howie  V.  Eminent  Household,  C.  W. 
(Ark.)  supra,  in  which  the  provision  was 
that  if  insured  should  die  in  "conse- 
quence" of  the  violation  of  law,  the 
policy  should  be  void. 

So,  in  Baker  v.  Supreme  Lodge,  K.  P. 
(1912)  103  Miss.  374,  60  So.  333,  Ann. 
Cas.  1915B,  547,  it  was  held  that,  in 
order  that  the  death  of  an  insured  might 
be  said  to  have  been  caused  or  superin- 
duced in  the  violation  or  attempted  vio- 
lation of  a  criminal  law,  within  the 
meaning  of  a  provision  limiting  liability 
in  such  case,  it  must  appear  that  his  act 
bore  such  relation  to  his  death  that  the 
latter  would  not  have  occurred  at  the 
time  and  place  if  the  insured  had  not 
been  engaged  in  violating  the  law.  In 
this  case  the  question  whether  the  in- 
sured voluntarily  engaged  in  a  fight 
which  resulted  in  his  death  was  held 
to  be  for  the  jury,  there  being  evidence 
that  a  dispute  having  arisen  between 
the  insured  and  the  person  who  shot 
him,  the  latter  stated  that  if  the  insured 
moved  he  would  kill  him,  and  the  insured 
said  that  if  he  would  let  him  get  to  his 
cash  drawer  he  would  shoot  it  out  with 
him,  and  the  person  finally  permitted 
the  insured  to  get  up  from  his  chair 
and  go  toward  his  cash  drawer,  but  be- 
fore reaching  it  the  insured  drew  a  pistol 
from  his  bosom  and  turned  towards  the 
other,  with  it  in  his  hand,  whereupon 
the  other  shot  and  killed  him. 

In  Empire  L.  Ins.  Co.  v.  Einstein  (Ga.) 
supra,  the  court  said:  "The  plaintiff 
in  error  contends  that  the  jury  would 
have  been  authorized  to  find  from  the 
evidence  that  Campbell  (the  man  who 
killed  the  insured)  was  only  guilty,  at 
most,  of  voluntary  manslaughter,  and 
might  have  found  that  he  was  justifiable. 
It  is  not  so  important,  in  our  opinion, 
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what  the  jury  might  have  found  Camp- 
bell to  be  guilty  of,  as  whether  the  jury 
could  have  found  that  the  death  of  Ein- 
stein was  the  direct,  necessary,  reason- 
able, and  legally  proximate  result  of  his 
own  unlawful  act.  The  real  question 
is  whether  Einstein's  violation  of  the 
law  was  the  proximate  cause  of  his 
death.  All  other  issues  (such  as  what 
ofifense,  if  any,  Campbell,  who  killed  him, 
might  be  guilty  of,  or  whether  in  fact 
he  was  justifiable)  are  subordinate  to 
this.  If  it  is  immaterial  that  Einstein 
provoked  the  difficulty  by  using  op- 
probrious words  and  striking  Campbell 
(because  this  cannot  be  held  to  be  the 
causa  causans  of  Einstein's  death),  then 
the  judge's  ruling  as  to  Campbell's  testi- 
mony is  unimportant;  for  even  if  Camp- 
bell had  testified  to  such  a  state  of  facts 
as  must  have  convinced  a  jury  that  he 
was  justifiable  in  killing  Einstein,  still 
the  insurer  would  not  be  relieved  if,  as  a 
matter  of  fact,  Einstein  did  not  have  in 
mind,  and  could  not  reasonably  have 
expected,  death  as  a  result,  and  if  no 
other  reasonable  man  would  have  antici* 
pated  that  death  would  probably  result 
from  his  original  unlawful  act." 

In  this  case  the  word  ''result,"  as  used 
in  the  provision  in  question,  was  held 
to  imply  a  cause  permitted  by  law,  and 
to  preclude  the  anticipation  of  a  result 
which  the  law  forbids,  and  it  was  held 
that  the  insured  could  not  reasonably 
anticipate  that  death  would  be  the  result 
of  his  unlawful  act  in  using  opprobrious 
words  and  striking  the  person  who  shot 
him,  since  the  law  expressly  forbids  that 
death  shall  be  a  result  ensuing  upon  this 
violation  of  the  law. 

It  was  further  held  in  this  case 
that  no  evidence  was  submitted  which, 
in  any  view  of  the  <*.ase,  would  have 
authorized  the  jury  to  conclude  that 
the  person  who  shot  the  insured  was 
justified  in  killing  him,  there  being  evi- 
dence tending  to  show  that  the  insured 
used  opprobrious  words  and  struck  the 
person  who  shot  him,  but  no  evidence 
that  the  insured  had  a  pistol,  and  there 
being  evidence  tending  to  show  that  a 
wound  in  the  wrist  of  the  person  who 
shot  the  insured  resulted  from  a  shot 
from  such  person's  own  pistol. 

And  in  American  Nat.  L.  Ins.  Co.  v. 
White  (1916)  —  Ark.  — ,  191  S.  W.  25, 
where  the  policy  provided  that  no  re- 
covery should  be  had  if  the  insured 
died  as  the  ''result"  of  a  violation  of 
the  law,  and  the  evidence  was  conflieting 
as  to  whether  the  shooting  of  the  insured 
was  legally  justifiable  or  was  the  result 

of  malice  or  excessive  violence,  the  ques- 
L.R^.1017C. 


tion  of  proximate  cause  and  the 
adequacy  of  the  provocation  was  held  to 
be  for  the  jury. 

The  court  in  this  case  adopted  the 
rule  stated  in  the  note  in  13  L.R.A.(N.S.) 
262,  to  the  effect  that  if  the  insured^s 
adversary  is  guilty  of  unjustifiable  homi- 
cide in  killing  the  insured,  the  latter's 
death  is  not  within  the  exception  reliev- 
ing the  insurer  if  death  was  eaused  by 
a  violation  of  law;  while  if  the  insured 
is  slain  under  such  circumstances  as 
render  the  killing  a  justifiable  homicide, 
there  is  a  violation  of  law  on  the  part 
of  the  insured  within  the  exception;  and, 
tested  by  this  rule,  it  was  held  that  it 
could  not  be  said  that  the  court  should 
have  directed  a  verdict  for  the  defend- 
ant. 

In  Sleeting  v.  Supreme  Tribe,  33  B.  H. 
(1911)  161  Dl.  App.  449,  where  the  pro- 
vision is  against  death  '^on  account  of,  or 
in  consequence  of,  or  as  a  result  of  a 
known  violation"  of  law  which  was  the 
"proximate  or  remote  cause  of  such 
death,"  a  judgment  for  plaintiff  was 
entered  upon  the  facts,  it  appearing  that 
insured  used  abusive  language  toward  an 
officer  and  attempted  to  strike  the  l^ttter 
with  a  bottle,  after  he  had  been  warned 
to  desist,  and  was  shot  by  the  officer. 

And  no  recovery  can  be  had  under  a 
policy  excluding  liability  in  ease  the  in- 
sured meets  death  while  in  the  act  of, 
or  as  a  result  of,  violating  the  criminal 
law,  or  in  consequence  of  his  engaging 
in  an  unlawful  undertaking,  where  the 
evidence  shows  that  the  insured,  without 
provocation,  committed  an  assault  and 
battery  on  a  policeman,  and  pursued 
him  and  knocked  him  down,  and,  at  the 
time  the  officer  shot  him,  was  committing 
an  assault,  or  an  assault  and  battery, 
upon  him.  Smith  v.  Royal  League 
(1913)  177  DL  App.  326. 

And  in  Morris  v.  Travelers  In/s.  Co. 
(1897)  —  Tex.  Civ.  App.  — ,  43  S.  W. 
898,  it  was  held  that  there  could  be  no 
recovery  under  a  policy  exempting  th« 
insurer  from  liability  for  accidents  or 
death  resulting  while  violating  the  law, 
where  the  insured  entered  the  office  of 
another  person,  cursed  and  abused  him, 
followed  him  out  into  the  hall  of  the 
building,  and,  after  striking  him,  jumped 
back,  carrying  his  hand  in  the  direction 
of  his  hip  pocket,  whereupon  the  other 
shot  him,  although  it  appeared  that  the 
insured,  who  was  a  detective,  had  no 
pistol  on  or  about  his  person  at  the  tin;ie 
he  was  shot. 

In  Woodmen  of  World  v.  Hipp  (1912) 
—  Tex.  Civ.  App.  — ,  147  S.  W.  316,  re- 
versing a  judgment  for  the  plaintiff,  the 
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evidence  was  held  clearly  to  establish 
that  assured  died  in  consequence  of  a 
violation  on  his  part  of  a  penal  statute 
of  the  state^  within  the  meaning  of  the 
policy,  the  evidence  in  substance  being 
that  insured,  after  an  argument  with 
another  man,  struck  the  latter  with  a 
chair  and  knocked  him  down,  where  up- 
on the  latter^s  son,  seeing  the  wound  on 
his  father^s  head,  seized  a  gun  and  shot 
the  insured.  The  court  in  this  case  held 
that  it  was  not  necessary  to  consider 
whether  the  offense  committed  by  the 
insured  was  an  assault  with  intent  to 
murder,  an  aggravated  assault,  or  a 
simple  assault,  as  in  either  case  there 
was  a  violation  of  the  Penal  Codej  and 
that  it  was  immaterial  whether  or  not 
the  boy  who  shot  the  insured  committed 
an  offense  or  was  excusable  in  so  do- 


ing. 


There  was  held  to  be  no  testimony  in 
this  case  presenting  the  question  of  self- 
defense  on  the  part  of  the  insured,  the 
only  testimony  along  this  line  being  that 
the  father  of  the  boy,  while  in  his  own 
house,  and  after  the  insured  had  so 
demeaned  himself  as  to  justify  the  father 
in  being  angry,  went  towards  the  in- 
sured, looking  as  if  he  were  angry,  but 
having  nothing  in  his  hand,  and  doing 
nothing  to  indicate  an  intention  of  as- 
saulting or  otherwise  injuring  the  in- 
sured. 

This  case  was  remanded  for  a  new  trial 
on  the  ground  that  a  person  present 
when  the  shooting  occurred  had  not  testi- 
fied at  the  trial,  and  that  he  might  give 
testimony  tending  to  show  that  the  de- 
ceased was  acting  in  self-defense  when 
he  struck  the  father  of  the  boy  by  whom 
he  was  shot. 

In  Sovereign  Camp,  W.  W.  v.  Bailey 
(1916)  —  Tex.  Civ.  App.  — ,  183  S.  W. 
107,  the  jury  were  held  justified  in  find- 
ing that  the  insured  did  not  die  in  conse- 
quence of  violation  or  attempted  vio- 
lation of  law,  there  being  no  testimony 
showing  that  the  insured  began  the  con- 
flict in  which  he  was  shot  and  killed, 
and  from  the  evidence  it  was  probable 
that  one  of  the  persons  who  shot  him 
had  beg^n  the  difficulty  and  inflicted  a 
wound  on  the  insured  before  the  latter 
drew  his  pistol. 

I  In  Sovereign  Camp,  W.  W.  v.  Jackson 
(1911)  —  Tex.  Civ.  App.  — ,  138  S.  W. 
1137,  where  it  was  provided  that  the 
certificate  should  be  void  if  the  insured 
should  die  in  consequence  of  the  viola- 
tion or  attempted  violation  of  law  there 
was  evidence  by  the  person  who  shot  the 
insured   that   the   latter  came   into   the 

store  where  the  witness  was  employed, 
L.RJL.1917C. 


caught  him  by  the  arm  and  asked  him  a 
question  and  struck  him;  that  when  he 
came  to  the  insured  was  on  top  of  him 
and  had  his  hands  around  his  neck;  that 
the  witness  went  behind  the  counter  to 
get  his  revolver,  and  while  the  insured 
was  advancing  upon  him  with  a  bar  of 
iron  raised  over  his  shoulder,  he  shot 
him;  it  appearing  that  no  other  witness 
saw  the  beginning  of  the  difficulty,  but 
another  witness,  who  saw  the  scufSing 
after  it  had  commenced,  testified,  but 
declined  to  answer  certain  questions,  and 
at  the  >time  the  one  who  did  the  shooting 
testified,  he  was  under  indictment  for 
murder, — ^it  was  held  that  the  court 
properly  refused  to  instruct  a  verdict, 
and  properly  left  to  the  jury  the  ques- 
tion as  to  who  was  the  aggressor;  and 
a  finding  that  the  insured  was  not  the 
aggressor  was  held  not  against  the  evi- 
dence, although  the  testimony  of  the 
witness  was  not  contradicted. 

The  burden  of  proving  that  the  death 
of  the  insured  occurred  in  consequence 
of  or  as  the  result  of  his  violation  of  the 
law,  within  a  provision  excluding  lia- 
bility where  death  so  occurred,  is  upon 
the  insurer.  Empire  L.  Ins.  Co.  v.  Ein- 
stein (1913)  12  Oa.  App.  387,  77  S.  E. 
209;  Sovereign  Camp,  W.  W.  v.  Bailey 
(1916)  —  Ter.  Civ.  App.  — ,  183  S.  W. 
107;  Sovereign  Camp,  W.  W.  v.  Jackson 
(1911)  —  Tex.  Civ.  App.  —,  138  S.  W. 
1137. 

In  Woodmen  of  World  v.  McCoslin 
(1910)  59  Tex.  Civ.  App.  574,  126  S.  W. 
894,  it  was  held  that  an  instruction  was 
properly  given  at  the  request  of  the 
plaintiff,  in  an  action  in  which  the  in- 
surer sought  to  defend  on  the  ground 
that  the  insured  had  met  his  death  while 
violating  the  law,  charging  that  the 
burden  of  proof  was  upon  the  defendant 
of  showing,  by  a  preponderance  of  the 
evidence,  that  the  insured  had  met  his 
death  in  violation  of  law  within  the  ex- 
ception of  the  policy,  although  the  court 
had  already  charged  that,  in  order  to  find 
for  the  defendant,  the  jury  must  believe 
from  the  preponderance  of  the  evidence 
that  the  insured  was  without  justification 
in  violating  the  laws  of  the  state,  and 
had  also  instructed  that  unless  they 
found  that  the  insured  acted  in  viola- 
tion of  the  law  in  making  the  assault 
upon  the  person  who  shot  him,  or  if 
they  believed  that  he  was  acting  in  self- 
defense,  they  should  find  for  the  plain- 
tiff, since,  in  view  of  the  fact  that  the 
court  had  not  told  the  jury  upon  whom 
the  burden  of  proof  rested  to  prove  the 
violation  of  law  by  the  insured,  it  waa 
the  plaintiff's  right  to  have  the  jury  told 
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that  defendant  was  legally  charged  with 
this  burden. 

In  this  case,  where  the  insurer  claimed 
to  be  discharged  of  liability  because  of 
a  provision  of  the  policy  that,  in  the 
event  that  the  insured  should  die  in 
consequence  of  the  violation  or  at- 
tempted violation  of  the  law,  the  policy 
should  be  void,  a  charge  authorizing  a 
finding:  for  the  plaintiff  if  the  jury  found 
that  the  insured  "complied  with  all  the 
conditions  and  requirements''  of  the 
policy  was  held  not  erroneous  because  it 
ignored  the  defense  set  up  by  the  de- 
fendant, where,  in  the  following  para- 
graph, the  court  instructed  that  if  the 
jury  believed  the  insured  made  an  as- 
sault upon  the  one  who  shot  him,  and,  in 
the  course  of  the  difficulty,  was  shot 
while  he  was  so  violating  the  law,  no 
recovery  could  be  had. 

And  an  instruction  that  unless  the 
jury  found  that  the  insured  acted  in 
violation  of  law  in  making  an  assault  on 
the  person  who  shot  him,  or  if  the  jury 
believed  from  the  evidence  that  the  in- 
sured was  acting  in  his  necessary  self- 
defense,  the  right  of  recovery  would 
not  be  barred,  was  held  not  to  assume 
that  the  person  who  shot  the  insured 
had  done  some  act  from  which  it  might 
appear  to  the  insured  that  the  other  was 
making  an  unlawful  assault  upon  his 
person. 

And  an  instruction  that  "if  from  the 
acts  of  said  Dr.  Keys  (the  person  who 
shot  at  the  insured)  or  his  words,  coupled 
with  his  acts,  there,  was"  in  the  mind 
of  the  insured  "a  reasonable  appre- 
hension" of  danger  at  the  hands  of  the 
person  who  shot  him,  he  had  a  right  to 
act,  was  held  not  to  assume  the  charac- 
ter of  the  acts  or  words  of  the  insured's 


assailant,  but  was  held  to  leave  it  for  the 
jury  to  determine;  and  it  was  held  not 
material  that  the  apparent  preponder- 
ance of  the  evidence  was  that  the  person 
who  shot  the  insured  made  no  unlawful 
attack  upon  him,  and  had  done  no  act 
nor  uttered*  any  word  in  respect  to  the 
insured  until  after  the  latter  had  opened 
fire  upon  him. 

And  in  this  ease,  where,  according  to 
the  plaintiff's  testimony,  the  actual  dan- 
ger was  preceded  by  such  appearances 
of  danger  as  to  call  upon  the  insured  to 
defend  against  what  appeared  to  him  to 
be  an  unlawful  assault  by  the  person  who 
shot  him,  an  instruction  that  if  the 
jury  found  that  the  insured  was  acting 
in  necessary  self-defense,  that  is,  the 
necessary  "defense  of  his  person  against 
what  appeared  to  be  an  unlawful  as- 
sault" by  the  person  who  shot  him,  and 
if  he  died  from  a  wound  received,  a  re- 
covery would  not  be  precluded,  was  held 
not  objectionable  on  the  ground  that  the 
danger  to  the  insured  was  actual,  and 
not  apparent,  in  the  sense  of  being 
imaginary  danger  to  the  insured. 

In  this  case,  where  there  was  testi- 
mony that  the  insured  had  heard,  about 
two  weeks  before  being  shot,  that  the 
person  who  shot  him  had  threatened  his 
life,  and  there  was  evidence  by  one 
who  was  in  the  wagon  with  the  insured 
at  the  time  he  was  shot  that,  about  the 
time  the  person  who  shot  him  got  oppo- 
site them,  he  reached  down  in  front  of 
his  buggy  and  picked  up  his  gun,  and 
that  the  insured  saw  him  and  grabbed 
his  gun,  and  both  began  shooting,  the 
evidence  was  held  sufficient  to  sustain 
a  finding  that  the  person  who  shot  the 
insured  was  the  aggressor  in  the  fight. 

J.  T.  W. 


NEW  YORK  COITRT  OP  APPEAIiS. 

DAVID  HUYLER  GAINES,  Appt., 

V. 

CITY  OF  NEW  YORK,  Respt. 

(215  N.  Y.  533,  109  N.  E.  594.) 

lilmltation  of  actions  —  extension  of 
period  by  bringinj:  action  in  wrong 
court. 

1.  The  disTuissal  of  an  action  because  the 
court  in  which  it  is  brought  has  no  juris- 
diction of  the  subject-matter  is  within  a 
statute  permitting  the  institution  of  a  new 

Note.  ^  For    failure    of    action    because 
planted  in  wrong  court  as  ground  for  tol- 
ling limitation  statute,  see  annotation  fol- 
lowing this  case,  post,  208. 
L.RJ1.1917C. 


action  within  a  specified  time  although  the 
limitation  period  has  run,  in  case  of  revers- 
al witliout  awarding  a  new  trial,  or  in  case 
the  action  is  terminated  in  any  other  man- 
ner than  by  a  voluntary  discontinuance,  a 
dinmissal  for  neglect  to  prosecute,  or  a  final 
judgment  upon  the  merits. 
For  other  cases,  see  Limitation  of  Actions, 
IV,  h,  in  Dig^,  1-52  N.  8. 

Approximate  cause  ^  failure  to  light 
bridge  —  collision  with  truss. 

2.  Failure  of  a  municipal  corporation  to 
light  a  hridge  does  not  render  it  liable  for 
Injury  caused  by  an  automobilist  in  col- 
liding with  a  truss  which  divided  the  car- 
riage way  and  was  concealed  by  steam  from 
a  passing  engine  so  dense  that  the  truss  was 
not  revealed  by  the  headlights  of  the  auto- 
mobile, since  the  municipality  could  not 
have  anticipated  such  accicient,  and  its  fail- 
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ure  to  light  was  therefore  not  the  proxi- 
mate cause  of  the  injury. 
For  other  cases,  see  Proximate  Cawfie,  IV,  c, 
in  Dig.  1-52  y.  8. 

(July  13,  1015.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellant  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
a  determination  of  the  Appellate  Term  re- 
versing a  judgment  of  the  Municipal  Court 
of  the  City  of  Xew  York  in  plaintiff's  favor 
in  an  action  brought  to  recover  damages 
for  injuries  to  plaintiff's  automobile  alleged 
to  have  been  caused  by  the  ne-gligence  of 
defendant's  agents.     Affirmed. 

nie  facts  are  stated  in  the  opinion. 

Messrs.  liaiinon,  Bailey,  &  Brixey,  for 
appellant : 

Tiie  claim  is  not  barred  by  the  Statute 
of  Limitations. 

People  V.  Helmer,  154  X.  Y.  596,  49  X.  E. 
•249;  Cohen  v.  Virginia,  6  Wheat.  264,  5 
L.  ed.  257;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Bemis,  64  Ohio  St.  26,  50  N.  E.  745; 
O'Connor  v.  New  York,  191  X.  Y.  238,  83 
N.  E.  979;  Day  v.  Sun  Ins.  Office,  167  X.  Y. 
543,  60  N.  E.  1110;  Hempsted  v.  White 
Sc  ving  Mach.  Co.  134  App.  Div.  575,  119 
X.  Y.  Supp.  620;  Titus  v.  Poole,  145  X.  Y. 
414,  40  N.  E.  228;  Atlanta,  K.  &  N.  R.  Co. 
v.  Wilson,  119  Ga.  781,  47  S.  E.  366;  Woods 
v.  Houghton,  1  Gray,  580;  Coffin  v.  Cottle, 
16  Pick.  383;  McCormick  v.  Eliot,  43  Fed. 
469;  Caldwell  v.  Harding,  1  Low.  Dec.  326, 
Fed.  Cas.  No.  2,302;  Little  Rock,  M.  R.  & 
T.  R.  Co.  V.  Manees,  49  Ark.  248,  4  Am. 
St.  Rep.  45,  4  S.  W.  778 ;  Ball  v.  Biggam,  6 
Kan.  App.  42,  49  Pac.  678 ;  Harris  v.  Daven- 
port, 132  X.  C.  607,  44  S.  E.  406;  Weath- 
ersly  v.  Weathersly,  31  Miss.  662. 

The  girder  in  the  middle  of  the  bridge  on 
Gerard  avenue  was  a  dangerous  obstruction, 
and  defendant  was  bound  to  protect  travel- 
ers along  the  avenue  against  injury  there- 
from. 

Corcoran  v.  New  York,  188  X.  Y.  131,  80 
X.  E.  660;  Urquhart  v.  Ogdensburg,  91 
N.  Y.  67,  43  Am.  Rep.  655;  Collett  v.  New 
York,  51  App.  Div.  394,  64  X.  Y.  Supp.  693 ; 
Ring  V.  Cohoes,  77  X".  Y.  83,  33  Am.  Rep. 
574;  Sweet  v.  Perkins,  196  X.  Y.  482,  90 
N.  E.  50. 

The  plaintiff  was  not  guilty  of  contribu- 
tory negligence. 

Sweet  V.  Poughkeepsie,  97  App.  Div.  82, 
89  N.  Y.  Supp.  618;  Downey  v.  Low,  22 
App.  Div.  460,  48  X.  Y.  Supp.  207;  Mc- 
Guire  v.  Spence,  91  X.  Y.  303,  43  Am.  Rep. 
668;  Chisholm  v.  State,  141  X.  Y.  246,  36  X. 
E.  184;  Brusso  v.  Buffalo,  90  X.  Y.  679; 
Corcoran  v.  Ne\>i  York,  188  X"^.  Y.  131.  80 
N.  E.  660;  Hughes  v.  Orange  County  Milk 
L.R.A.1917C. 


Asso.  56  Hun,  398,  10  X.  Y.  Supp.  252; 
Godfrey  v.  Xew  York,  104  App.  Div.  357,  93 
X.  Y.  Supp.  899,  affirmed  in  185  X.  Y. 
563,  77  N.  E.  1187. 

Mr.  Terence  Farley,  with  Mr.  Frank 
li.  Polk,  for  respondent: 

The  defendant  was  not  negligent. 

Urquhart  v.  Ogdensburg,  91  N.  Y.  67,  43 
Am.  Rep.  655 ;  Con  Ion  v.  St.  Paul,  70  Minn. 
216,  72  X.  W.   1073;  McDonald  v.  Duluth, 

93  Minn.  206,  100  X'.  W.  1102,  17  Am.  Neg. 
Rep.  91;  Watters  v.  Omaha,  76  Neb.  856, 
107  X.  W.  1007,  110  X\  W.  981,  14  Ann.  Caa. 
750,  20  Am.  Xeg.  Rep.  Ill;  O'Donnell  v. 
Syracuse,  184  X.  Y.  1,  3  L.R.A.(X\S.)  1053, 
112  Am.  St.  Rep.  558,  76  X\  E.  738,  6  Ann. 
Cas.  173;  Howard  v.  Buffalo,  211  N.  Y. 
241,  105  X.  E.  426;*  28  Cyc.  1285;  Owen  v. 
Xew  York,  141  App.  Div.  217,  126  N.  Y. 
Supp.   38. 

Ordinarily,  a  municipality  cannot  be  held 
liable  for  an  accident  which  is  caused  solely 
by  its  failure  to  light  its  bridges  and  its 
roadways. 

Jones,  Xeg.  Mun.  Corp.  §  85;  O'Rourke 
v.  New  York,  17  App.  Div.  349,  45  N.  Y. 
Supp.  261,  3  Am.  Xeg.  Rep.  249;  Piatt  v. 
Xew  York,  8  Misc.  409,  28  N.  Y.  Supp.  672; 
Dougherty  v.  Horseheads,  159  N.  Y.  159,  53 
X.  E.  799,  6  Am.  N>g.  Rep.  348;  Gaskins  v. 
Atlanta,  73  Ga.  746;   Columbus  v.   Simms, 

94  Ga.  483,  20  S.  E.  332;  Freoport  v.  Tsbell, 
83  111.  440,  25  Am.  Rep.  407;  Macomber  v. 
Taunton,  100  Mass.  255 ;  Randall  v.  Eastern 
R.  Co.  106  Mass.  276,  8  Am.  Rep.  327; 
Lyon  v.  Cambridge,  136  Mass.  419;  Butler 
V.  Bangor,  67  Me.  385;  Miller  v.  St.  Paul, 
38  Minn.  134,  36  N.  W.  271;  McHugh  ▼. 
St.  Paul,  67  Minn.  441,  70  X.  W.  5,  1  Am. 
Seg.  Rep.  273;  Horner  v.  Philadelphia,  194 
Pa.  542,  45  Atl.  330,  7  Am.  Neg.  Rep.  356; 
Bohl  V.  Dell  Rapids,  16  S.  D.  619,  91  N.  W. 
315;  Noble  v.  Richmond,  31  Gratt.  271, 
31  Am.  Rep.  728;  Vincennes  v.  Thuis,  28 
Ind.  App.  523,  63  N.  E.  315;  Vincennes  y. 
Specs,  35  Ind.  App.  389,  74  N.  E.  277; 
6  McQuillin,  Mun.  Corp.  §  2645;  Gee  y. 
Hopkinsville,  154  Ky.  263,  46  L.R.A.(N.S.) 
229,  157  S.  W.  30. 

Assuming,  but  not  conceding,  that  the  city 
was  under  the  duty  of  lighting  the  street 
at  the  time  and  place  of  the  accident,  never- 
theless  the  plaintiff  failed  to  prove  that  the 
absence  of  light,  and  not  the  truss  of  the 
bridge,  was  the  proximate  cause  of  the 
accident. 

Taylor  v.  Yonkers,  105  X.  Y.  202,  59  Am. 
Rep.  492,  11  X.  E.  642. 

The  plaintiff  was  clearly  guilty  of  con- 
tributory  negligence. 

Brickell  V.  Xew  York  C  &  H.  R.  R.  Co. 
120  X.  Y.  293,  17  Am.  St.  Rep.  648,  24  N.  E. 
449;  Schultz  v.  Old  Colony  Street  R.  Co. 
8  L.R.A.(X".S.)    635,  note;  bubois  v.  King- 
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8ton,  102  N.  Y.  219,  56  Am.  Rep.  804,  6  N. 
E.  273;  Weston  v.  Troy,  139  N,  Y.  281,  34 
N.  E.  780;  WhaUn  v.  Citizens'  Gaslight 
Co.  161  N.  Y.  70,  45  N.  E.  363,  1  Am.  Isieg. 
Rep.  120;  McHogh  y.  Interstate  Paving 
Co.  121  App.  Div.  617,  106  N.  Y.  8upp.  1«6; 
McDonald  v.  Degnon-MoLean  Contracting 
Co.  124  App.  Div.  824,  109  N.  Y.  Supp.  51»; 
Rohrbacher  v.  Gillig,  203  N.  Y-  413,  06  N. 
E.  733;  Lafflin  v.  Buffalo  &  8.  W.  R.  Co.  108 
N.  Y,  136,  60  Am.  Rep.  433,  12  N.  E.  509, 
6  Am.  Neg.  Cas.  268. 

As  the  city  court  of  the  city  of  New 
York  did  not  have  jurisdiction  of  an  action 
against  the  city  of  New  York,  the  attempt 
to  bring  such  an  action  in  tliat  court  did 
not  relieve  the  plaintiff  from  the  necessity 
of  complying  with  §  261  of  the  Greater  New 
York  Charter,  which  limits  the  time  for  the 
commencement  of  an  action  to  one  year 
after  the  cause  of  action  therefor  shall  have 
accrued. 

Frank  v.  New  York,  76  Misc.  472,  133  N. 
Y.  Supp.  434;  O'Connor  v.  New  York,  51 
Misc.  560,  101  N.  Y.  Supp.  295,  affirmed 
on  opinion  below  in  120  App.  Div.  876,  105 
N.  Y.  Supp.  1134,  which  is  affirmed  in  191 
N.  Y.  238,  83  N.  E.  979;  Bunker  HiU  & 
S.  Min.  A  Concentrating  Co.  v.  Shoshone 
Min.  Co.  47  C.  C.  A.  200,  109  Fed.  604;  1 
Black,  Judgm.  2d  ed.  §  170;  Smith  v.  Mc- 
Neal,  100  U.  S.  426,  430,  27  L.  ed.  986, 
987,  3  Sup.  Ct.  Rep.  319;  People  ex  rel. 
Sanders  v.  Colbonie,  20  How.  Pr.  378; 
Willey  V.  Shaver,  1  Thomp.  k  C.  324;  Kim- 
ball V.  Baxter,  27  Vt.  628;  People  v.  Elliott, 
172  N.  Y.  146,  60  L.R.A.  318,  64  N.  E.  837, 
15  Am.  Crim.  Rep.  627. 

Cardoxo,  J.,  delivered  the  opinion  of  the 
court: 

In  the  evening  of  November  28,  1909,  the 
plaintiff's  automobile  ran  against  a  steel 
truss  which  divides  the  carriage  way  of  a 
bridge  in  the  city  of  New  York.  The  bridge 
is  part  of  Gerard  avenue,  in  the  borough  of 
the  Bronx,  and  spans  a  railroad  cut  between 
151st  and  153d  streets.  The  evening  was 
dark,  there  were  no  lights  on  the  bridge, 
and  a  cloud  of  steam  from  a  passing  train 
settled  down  on  the  truss  and  obscured  its 
presence.  The  driver  of  the  car,  when  about 
150  feet  from  the  bridge,  saw  this  cloud  of 
steam,  which  he  says  he  mistook  for  a  fog. 
He  reduced  his  speed,  which  was  then  about 
12  miles  an  hour,  to  6  or  8  miles,  but  drove 
on  into  the  area  of  the  cloud.  His  lights 
under  ordinary  conditions  showed  him  the 
road  atiead  for  1,000  feet.  The  fog  was  so 
dense,  however,  that  he  could  not  see  5  or  6 
feet.  He  could  not  even  see  the  radiator  of 
his  car.  The  next  thing  he  knew  he  had 
crashed  against  the  granite  blocks  of  the 
girder.  The  car  was  damaged,  and  the 
L.RJ^..1917C. 


owner  brings  this  action  to  make  good  the 
loss.  In  the  municipal  court  he  had  a  judg- 
ment in  his  favor.  The  appellate  term  re- 
versed it  and  dismissed  the  complaint.  An 
appeal  to  the  appellate  division  followed, 
and  the  determination  of  the  appellate  term 
was  affirmed.  Both  the  appellate  division 
and  the  appellate  term  held,  though  not 
without  dissent,  that  the  action  was  barred 
by  the  Statute  of  Limitations.  The  appel- 
late division  also  held  that  the  defendant's 
negligence,  if  any,  was  not  the  proximate 
cause  of  the  injury  to  the  car. 

The  question  of  the  statutory  limitation 
is  the  first  to  be  considered.  This  action 
was  not  begun  till  January,  1912.  That 
was  too  late  unless  the  running  of  the  stat- 
ute had  for  some  cause  been  suspended.  The 
ordinary  period  of  limitation  in  actions  for 
n^igence  against  the  city  of  New  York 
is  one  year.  Greater  New  York  Charter, 
§  261.  The  plaintiff  says,  however,  that  the 
running  of  the  statute  was  suspended.  He 
brought  an  action  for  the  same  cause  before 
the  year  expired,  but  brouglit  it  in  the 
city  court.  Tlmt  court  has  no  jurisdiction 
of  actions  against  the  city  of  New  York. 
O'Connor  v.  New  York,  191  N.  Y.  238,  83 
N.  E.  979.  The  earlier  action,  when  it  came 
on  for  trial  in  November,  1911,  was  dis- 
missed upon  that  gi'ound.  The  plaintiff 
asks  us,  in  these  circumstances,  to  apply  the 
rule  of  limitation  laid  down  in  §  405  of  the 
Code  of  Civil  Procedure.  It  is  there  said: 
"If  an  action  is  commenced  within  the  time 
limited  therefor,  and  a  judgment  therein  is 
reversed  on  app>eal  without  awarding  a  new 
trial,  or  the  action  is  terminated  in  any 
other  manner  than  by  a  voluntary  discon- 
tinuance, a  dismissal  of  the  complaint  for 
neglect  to  prosecute  the  action,  or  a  final 
judgment  upon  the  merits,  the  plaintiff,  or, 
if  he  die8  and  the  cause  of  action  survives, 
his  represMitative,  may  commence  a  new 
action  for  the  same  cause  after  the  expira- 
tion of  the  time  so  limited,  and  within  one 
year  after  such  a  reversal  or  termination." 

Both  the  appellate  term  and  the  appel- 
late division  have  held  that  the  limitation 
prescribed  by  tliat  section  does  not  apply 
where  the  first  action  has  been  dismissed 
for  the  failure  of  jurisdiction.  They  have 
held  that  such  an  action  -is  a  nullity  for  all 
purposes.     We  do  not  share  that  view. 

The  statute  to  be  construed  (Code  Civ. 
Proc.  §  405)  has  its  roots  in  the  distant 
past.  By  the  Englisli  Limitation  Act  of 
1623  (21  Jac.  I.  chap.  16,  §  4)  it  was 
provided  **that  if  in  any  the  said  actions  or 
suits,  judgment  be  given  for  the  plain- 
tiff, and  the  same  be  reversed  by  error, 
or  a  verdict  pass  for  the  plaintiff,  and 
upon  matter  alleged  in  arrest  of  judg- 
ment,  the  judgment  be  given   against  the 
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plaintiff,  that  he  take  nothing  by  his  plaint, 
writ,  or  bill;  or  if  any  of  the  said  actions 
shall  be  brought  by  original,  and  the  de- 
fendant therein  be  outlawed,  and  shall  after 
reverse  the  outlawry,  that  in  all  such  cases 
the  party  plaintiff,  his  heirs,  executors,  or 
administrators,  as  the  case  shall  require, 
may  commence  a  new  action  or  suit,  from 
time  to  time,  within  a  year  after  such  judg- 
ment reversed,  or  such  given  against  the 
plaintiff,  or  outlawry  reversed,  and  not 
after." 

This  section  was  extended  by  an  equitable 
construction  to  cases  not  strictly  within  its 
letter.  Swindell  v.  Bulkeley  (1886)  L.  R. 
18  Q.  B.  Div.  250,  56  L.  J.  Q.  B.  N.  S.  613, 
56  L.  T.  N.  S.  38.  The  section  was  copied 
into  our  own  laws  by  a  statute  enacted  in 
1788  (Laws  1788,  chap.  43)  and  again  in 
1801  (1  Rev.  Laws,  p.  186,  §  5).  It  then 
passed  into  the  Revised  Statutes  (2  Rev. 
Stat.  Ist  ed.  p.  298,  §  33).  As  thus  re-en- 
acted it  read:  ''If  any  action  shall  have 
been  commenced  within  the  times  respec- 
tively prescribed  in  the  three  first  articles 
of  this  title,  and  judgment  be  given  therein 
for  the  plaintiff,  and  the  same  be  arrested 
or  reversed  on  error,  the  plaintiff  may  com- 
mence a  new  action,  from  time  to  time, 
within  one  year  after  such  judgment  ar- 
rested or  reversed;  and  if  the  cause  of  ac- 
tion survive  or  descend  to  his  heirs,  or  sur- 
vive to  his  executors  or  administrators, 
they  may  in  like  manner  commence  a  new 
action,  within  the  time  herein  allowed  to 
such    plaintiff." 

Tlie  substance  of  that  provision  was  car- 
ried forward  into  the  Code  of  Procedure 
(§  84.)  As  it  w^as  first  adopted  in  that 
Code  it  read:  '^If  an  action  shall  be  com- 
menced within  the  time  prescribed  therefor, 
and  a  judgment  therein  for  the  plaintiff  be 
reversed  on  appeal,  the  plaintiff,  or  if  he 
die  and  the  cause  of  action  survive,  his 
heirs  or  representatives,  may  commence  a 
new  action  within  one  year  after  the  re- 
versal." 

There  are  verbal  differences  between  that 
section  and  the  corresponding  section  of  the 
Revised  Statutes,  but  the  report  of  the  com- 
missioners shows  that  the  differences  are 
without  significance  in  the  determination 
of  the  case  at  hand.  Tlie  commissioners  say 
in  their  report:  "This  provision  is  the 
same  as  2  Rev.  Stat.  396,  §  33,  except  that 
it  provides  for  the  case  of  a  reversal  of  a 
judgment  only,  and  not  for  the  case  of  an 
arrest  of  judgment  as  in  the  corresponding 
provision  of  the  Revised  Statutes.  The  rea- 
son of  this  difference  is  that,  with  a  view 
to  compel  the  defendant  to  avail  himself  of 
any  objection  he  may  have  to  the  plaintiff's 
recovery  arising  upon  the  face  of  the  com- 
plaint, it  is  proposed  bv  §  127  to  treat  his 
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omission  to  demur  or  answer  as  a  waiver 
of  the  objection,  except  where  it  is  to  the 
jurisdiction  of  the  court  over  the  subject 
of  the  action." 

This  statement  makes  it  plain  that  there 
was  no  intent  to  exclude  from  the  benefit 
of  the  section  a  litigant  whose  action  had 
been  dismissed  for  lack  of  jurisdiction.  Sec- 
tion 84  of  the  Code  of  Procedure  was  amend- 
ed in  1863  (Laws  1863,  chap.  392).  As  re- 
enacted  in  the  present  Code  (§  405),  its 
scope  was  broadened.  It  was  made  appli- 
cable not  only  where  the  judgment  in  the 
first  action  was  reversed  on  appeal,  but 
also  to  every  case  where  the  first  action  was 
terminated  in  any  other  manner  than  by  a 
voluntary  discontinuance,  a  dismissal  of  the 
complaint  for  neglect  to  prosecute,  or  a 
final  judgment  upon  the  merits.  We  think 
that,  whatever  verbal  differences  exist,  the 
purpose  and  scope  of  the  present  statute 
are  identical  in  substance  with  its  proto- 
type, the  English  Act  of  1623. 

That  the  plaintiff's  case  is  within  the 
letter  of  the  statute  is  hardly  doubtful.  He 
brought  an  action  against  the  defendant, 
and  the  action  was  terminated  other wisti 
than  by  a  voluntary  discontinuance,  a  dis- 
missal of  the  complaint  for  neglect  to  prose- 
cute, or  a  final  judgment  upon  the  merits. 
If  the  protection  of  the  statute  is  to  be 
denied  to  him,  it  ought  to  be  clearly  shown 
that  his  case,  though  within  the  letter  of 
the  statute,  is  not  within  its  reason.  We 
think  that  the  defendant  has  been  unable 
to  sustain  that  burden.  The  statute  is 
designed  to  insure  to  the  diligent  suitor  the 
right  to  a  hearing  in  court  till  he  reaches  a 
judgment  on  the  merits.  Its  broad  and 
liberal  purpose  is  not  to  be  frittered  away 
by  any  narrow  construction.  Tlie  import- 
ant consideration  is  that,  by  invoking  ju- 
dicial aid,  a  litigant  gives  timely  notice 
to  his  adversary  of  a  present  purpose  to 
maintain  his  rights  before  the  courts. 
Wlien  that  has  been  done,  a  mistaken  belief 
that  the  court  has  jurisdiction  stands  on 
the  same  plane  as  any  other  mistake  of  law. 
Questions  of  jurisdiction  are  often  obscure 
and  intricate.  This  very  question  of  the 
power  of  the  city  court  to  determine  actions 
against  the  city  of  New  York  will  illustrate 
that  truth.  O'Connor  v.  New  York,  51 
Misc.  560,  101  N.  Y.  Supp.  295,  id.  191 
N.  Y.  238,  83  N.  E.  979.  There  is  nothing 
in  the  reason  of  the  rule  that  calls  for  a 
distinction  between  the  consequences  of 
error  in  respect  of  the  jurisdiction  of  the 
court  and  the  consequences  of  any  other 
error  in  respect  of  a  suitor's  rights. 

The  defendant  argues  that  an  action  dis- 
missed for  want  of  jurisdiction  is  a  nullity 
in  the  same  sense  as  if  it  had  never  been 
begun  at  all.    But  that  is  an  extreme  view. 
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Such  an  action  has  at  least  some  of  the  con- 
sequences of  an  action  b^^n  in  a  court  of 
competent  jurisdiction.  It  is  the  rule  in 
this  state  that  a  dismissal  for  lack  of  juris- 
diction does  not  strip  the  court  of  power  to 
render  judgment  for  the  costs.  Day  y. 
Sun  Ins.  Co.  40  App.  IMv.  305,  57  N.  Y. 
Supp.  1033,  affirmed  on  opinion  helow  in 
167  N.  Y.  643,  60  N.  E.  1110;  Hempsted  v. 
White  Sewing  Mach.  Ck>.  134  App.  Div.  576, 
119  N.  y.  Supp.  620;  O'Connor  v.  New 
York,  supra.  For  some  purposes,  therefore, 
we  may  speak  of  an  action  as  pending, 
though  the  court  is  without  jurisdiction  to 
adjudicate  its  merits.  It  seems  that  in  the 
Federal  courts  the  power  to  award  costs, 
where  there  is  a  failure  of  jurisdiction,  has 
been  disputed.  Nashville  v.  Cooper,  6  Wall. 
247,  18  L.  ed.  851 ;  Citizens'  Bank  v.  Cannon, 
164  U.  S.  319,  324,  41  L.  ed.  451,  453,  17 
Sup.  Ct.  Hep.  89.  Even  in  those  courts, 
however,  the  sentence  or  determination  of 
a  court  dismissing  a  cause  for  want  of  juris- 
diction is  held  to  be  a  judgment  (Mansfield, 
C.  &  L.  M.  R.  Co.  V.  Swan,  111  U.  S.  379, 
387,  28  L.  ed.  462,  465,  4  Sup.  Ct.  Rep. 
510)  ;  and,  when  reviewed  by  writ  of  error 
or  appeal,  costs  in  the  reviewing  tribunal 
will  be  awai'ded  to  the  prevailing  party 
(Ibid).  But  it  is  not  upon  the  groimd  that 
the  plaintiff  became  liable  for  the  costs  that 
we  rest  our  decision.  We  construe  the 
statute  broadly  in  the  light  of  its  history 
and  purpose.  If  the  first  action  had  result- 
ed in  a  judgment  for  the  plaintiff,  and  the 
defendant  had  prevailed  upon  appeal,  it 
would  be  a  strained  use  of  language  to  say 
that  no  action  had  ever  been  begun.  (Ibid.) 
A  suitor  who  invokes  in  good  faith  the  aid 
of  a  court  of  justice,  and  who  initiates  a 
proceeding  by  the  service  of  process,  must 
be  held  to  have  commenced  an  action  within 
the  meaning  of  tiiis  statute,  though  he  has 
mistaken  his  forum.  We  are  asked  what 
ought  to  be  held  if  a  litigant  sues  on  a 
promissory  note  in  the  surrogate's  court, 
or  files  a  bill  in  equity  with  a  justice  of 
the  peace.  It  may  be  that  a  different  rule 
should  be  applied  where  the  earlier  action 
has  been  brought  with  knowledge  of  the 
lack  of  jurisdiction,  and  in  fraud  of  the 
statute.  Smith  v.  McNeal,  109  U.  S.  426, 
27  L.  ed.  986,  3  Sup.  Ct.  Rep.  319.  Whether 
that  is  so  we  need  not  inquire  at  this  time. 
Grotesque  or  fanciful  situations,  such  as 
those  supposed,  will  have  to  be  dealt  with 
when  they  arise.  That  they  are  conceivable, 
though  improbable,  ought  not  to  govern  our 
construction.  The  rule  of  the  statute  was 
enacted  to  meet  the  exigencies  of  the  ordi- 
nary rather  than  the  exceptional  case,  to 
save  the  rights  of  the  honest  rather  than 
the  fraudulent  suitor.  There  is  no  sugges- 
tion of  bad  faith  in  the  plaintiiT's  selection 
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of  the  city  court.  We  think  his  error 
ought  not  to  bar  the  prosecution  of  his  ac- 
tion. 

The  conclusion  to  which  we  are  thus  led 
has  support  in  many  well-considered  cases. 
It  is  the  rule  in  most  of  the  state  courts, — 
in  Massachusetts  (Woods  v.  Houghton,  1 
Gray,  580;  Coffin  v.  Cottle,  16  Pick.  383; 
Taft  V.  Stow,  174  Mass.  171,  54  N.  E.  506) ; 
in  Ohio  (Pittsburgh,  C.  C.  &  St  L.  R.  Co. 
V.  Bemis,  64  Ohio  St.  26,  59  N.  E.  745) ;  in 
Kansas  (Ball  v.  Biggam,  6  Kan.  App.  42, 
49  Pac.  678) ;  in  Arkansas  (Little  Rock,  M. 
R.  &  T.  R.  Co.  y.  Mances,  49  Ark.  248,  4 
Am.  St.  Rep.  46,  4  S.  W.  778;  in  Georgia 
(Atlanta,  K.  &  N.  R.  Co.  v.  Wilson,  119 
Ga.  781,  47  S.  £.  366) ;  in  North  Carolina 
(Harris  v.  Davenport,  132  N.  C.  697,  44 
S.  £.  406) ;  in  Louisiana  (Blume  v.  New 
Orleans,  104  La.  345,  348,  29  So.  106)  ;  and 
in  Mississippi  (Weathersly  v.  Weathersly, 
31  Miss.  662).  In  all  these  cases  the  stat- 
ute was  held  suspended  though  the  earlier 
action  was  dismissed  for  Icu^k  of  jurisdiction 
either  of  the  subject-matter  or  of  the  per- 
son. It  is  the  rule  adopted  by  judges  of 
high  authority  in  the  Federal  courts.  Mc- 
Cormidc  v.  EUot  (C.  C.)  43  Fed.  469; 
CJaldwell  v:  Harding,  1  Low  Dec.  326,  Fed. 
Cas.  No.  2,302.  It  is  also,  we  think,  in 
harmony  with  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Smith  v.  Mc- 
Neal, supra.  But  one  decision  (Sweet  v. 
Electric  Light  Co.  97  Tenn.  252,  36  S.  W. 
1090)  sustains  a  contrary  view.  Donnell 
V.  Gatchell,  38  Me.  217,  construed  a  statute 
which  suspended  the  running  of  the  statute 
"for  any  matter  of  form."  Even  such  a 
statute  was  held,  however,  in  Massachusetts 
( Woods  T.  Houghton,  supra ) ,  to  include  de- 
fects of  jurisdiction.  Keystone  Mut.  Ben. 
Asso.  V.  Norris,  116  Pa.  446,  451,  2  Am. 
St.  Rep.  672,  8  Atl.  638,  construed  a  con- 
tractual limitation,  and  we  think  is  not 
applicable.  But,  even  if  these  two  cases 
be  added  to  the  other  column,  the  weight  of 
precedent  sustains  the  more  liberal  con- 
struction. 

Holding,  as  we  do,  that  the  Statute  of 
Limitations  is  not  a  bar,  we  reach  the  merits 
of  the  controversy.  These,  in  our  judg- 
ment, must  be  held  to  be  with  the  defend- 
ant. The  negligence  complained  of  is  the 
omission  to  light  the  bridge.  The  girder, 
it  is  said,  was  an  obstruction  of  the  high- 
way; and  our  decision  in  Corcoran  v.  New 
York,  188  X.  Y.  131,  80  N.  E.  660,  is  cited 
for  the  proposition  that  the  city  was  under 
a  duty,  by  suitable  lights,  to  give  warning 
to  the  traveler  of  this  imsuspected  danger. 
If  it  be  assumed  that  the  duty  existed,  the 
failure  to  fulfil  it  was  not  the  proximate 
cause  of  the  injury.  Tlie  bridge  on  each 
side  had  brackets  intended  for   lights.     11 
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the  lights  had  been  lit,  they  would  not  have 
disclosed  the  central  truss.  Tliey  might 
conceivably  have  shone  tlirough  the  cloud 
of  steam  so  as  to  reveal  the  sides  of  the 
bridge.  Even  that  lias  not  been  proved. 
But  certainly  there  i6  no  evidence  that  they 
would  have  revealed  the  girder  in  the  center. 
Tliat  was  obscured  by  a  cloud  so  dense  that 
the  strong  lights  of  the  car  could  not  pene- 
trate it.  Perhaps,  a  light  on  the  truss  it- 
self might  have  shone  through  the  cloud, 
and  warned  the  approaching  traveler.  We 
can  do  little  more  than  guess  whether  it 
woula  or  would  not  have  done  so.  Its  color, 
location,  and  power  would  have  to  be  known. 
But,  even  if  such  a  light  would  have  been 
helpful,  we  do  not  think  that  the  defendant 
was  under  a  duty  to  furnish  it.  Lights 
on  each  side  of  the  bridge  would  have  been 
adequate  except  for  the  cloud  of  steam.. 
The  cloud  "settled  in  such  a  way  on  this  oc- 
casion, owing  to  conditions  of  wind  and 
weather,  that  the  truss  was  blotted  from 
view.     If  it  had  not  settled   in  just  that 


way,  if  conditions  of  wind  and  weather  had 
been  different,  the  truBs  might  have  been 
seen.  There  is  no  evidenee  that  either 
through  previous  accidents  or  otherwise  the 
defendant  had  warning  ol  the  danger.  Xu 
the  absence  of  some  warning,  we  think  that 
a  separate  light  on  the  trusa  would  have 
been  an  extraordinary  precaution.  Whether 
it  would  have  been  effective,  even  if  sup- 
plied,  the  evidence  does  not  show.  We  hold 
that  the  defendant  would  have  discharged 
its  duty  fully  if  it  had  lighted  the  bradcets 
erected  on  each  side  of  the  bridge;  that  the 
central  truss,  so  far  aa  the  record  shows^ 
would  still  have  been  enveloped  in  cloud; 
and  hence  that,  if  the  defendant  was  negli- 
gent, injury  to  the  plaintiff  did  not  follow 
as  a  proximate  result. 

The  judgment  should  be  affirmed,  with 
costs. 

Willard  Bartlett,  Ch.  J.,  and  Werner* 
Colltn,  Cuddeback,  and  Miller,  J  J.,  con- 
cur.   Seabury,  J.,  not  sitting. 


Annotation — ^Faflure  of  action  because  planted  in  wrong  court  as  ground 

for  tolling  limitation  statute. 


This  note  is  limited  to  cases  involving 
the  effect  of  planting  an  action  in  the 
wrong  court  to  toll  the  limitation  statute 
as  to  an  action  subsequently  commenced 
in  the  proper  court,  and  does  not  include 
cases  involving  the  failure  of  an  action 
on  other  jurisdictional  grounds. 

In  general. 

.  In  Coffin  V.  Cottle  (1832)  16  Pick 
(Mus.)  383,  holding  that  an  action 
brought  in  the  probate  court  which 
failed  because  that  court  had  no  juris- 
diction on  account  of  the  relationship 
of  the  judge  to  the  plaintiff  operated  to 
toll  the  Statute  of  Limitations  as  to  an 
action  subsequently  brought  in  a  court 
having  jurisdiction,  Chief  Justice  Shaw, 
referring  to  the  general  Statute  of  Limi- 
tations construed  in  connection  with  the 
tolling  provision,  pointed  out  that  ^Hhis 
statute  is  founded  on  the  presumption 
that  if  a  creditor  has  permitted  his  debt 
to  remain  a  certain  length  of  time  with- 
out any  attempt  to  enforce  it,  or  to  re- 
vive and  perpetuate  the  evidence  of  it, 
it  is  paid  or  otherwise  discharged.  This 
general  presumption  arising  out  of  the 
nature  of  the  fact  itself,  for  the  con- 
venience of  having  a  certain  and  prac- 
tical rule,  is  limited  to  a  certain  fixed 
time,  and  after  such  term  made  a  posi- 
tive bar  by  force  of  the  statute.  But 
this  presumption  does  not  arise  if  the 

creditor    resorts    to    legal    diligence    to 
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recover  his  debt  within  the  time  limited; 
and  the  proviso  in  the  statute  follows 
this  obvious  consideration,  and  declares 
that,  where  the  plaintiff  has  been  de- 
feated by  some  matter  not  affecting  the 
merits,  some  defect  or  informality  which 
he  can  remedy  or  avoid  by  a  new 
process,  the  statute  shall  not  prevent 
him  from  doing  so,  provided  he  follows 
it  promptly  by  a  suit  within  a  year. 
Now,  although  in  the  present  case  the 
former  judgment  was  not  reversed  on 
a  writ  of  error  technically,  or  on  arrest 
of  judgment,  yet  it  was  so  in  effect  by 
being  declared  null  aad  void  in  a  course 
of  judicial  proceeding^  between  the  same 
parties,  which  effectually  prevented  the 
plaintiff  from  having  any  benefit  from 
his  former  judgment.  It  is  a  case  where 
a  judgment  for  a  plaintiff  is  not  technic- 
ally, but  in  effect,  reversed  by  reason  of 
error,  being  declared  judicially  errone- 
ous, and  as  such  void  and  held  for 
nought." 

In  harmony  with  this  reasoning,  the 
prevailing  rule  is  that,  although  the 
action  is  dismissed  because  planted  in  a 
court  having  no  jurisdiction,  it  is  never- 
theless effective  to  toll  the  limitation 
statute  as  to  a  subsequent  action  plant- 
ed in  a  court  of  competent  jurisdiction, 
for  the  action  comes  within  the  purview 
of  the  statute  providing  that  if  any 
action  is  commenced  within  the  time 
limited  therefor,  and  judgment  therein 
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is  reversed  on  appeal  without  awarding 
a  new  trial,  or  the  action  is  terminated 
in  any  other  manner  than  by  voltintary 
discontinuance,  the  dismissal  of  the  com- 
plaint for  neglect  to  prosecute  the 
action,  or  a  final  judgment  upon  the 
merits,  the  plaintiff  may  commence  a 
new  action  within  a  certain  time,  etc. 
Gaines  v.  New  York,  ante,  203.  This 
case  apparently  overrules  Thomas  v.  New 
York  (1910)  123  N.  Y.  Supp.  113,  hold- 
ing that,  where  an  action  is  dismissed  be- 
cause brought  in  a  court  having  no 
jurisdiction  of  the  subject-matter,  it 
cannot  be  relied  upon,  in  an  action  sub- 
sequently brought,  to  entitle  the  plaintiff 
tc«  avail  himself  of  the  provision  of  this 
statute. 

So  a  statute  providing  that  if,  in  any 
action  duly  commenced  within  the  pre- 
scribed time,  the  writ  shall  be  abated  or 
the  action  otherwise  defeated  for  any 
matter  of  form,  the  plaintiff  may  com- 
mence a  new  action,  etc.,  entitles  a 
plaintiff  who  commenced  trustee  process 
in  the  wrong  county,  which  was  dis- 
missed on  this  ground,  to  bring  a  new 
action  in  the  proper  county,  for  the 
real  intent  and  meaning  of  the  provision 
is  that,  where  a  plaintiff  has  been  de- 
feated by  some  matter  not  affecting  the 
merits,  some  defect  or  informality  which 
he  can  remedy  or  avoid  by  a  new 
process,  the  limitation  statute  shall  not 
bar  a  new  action  commenced  within  the 
time  designated.  Woods  v.  Houghton 
(1854)  1  Gray  (Mass.)  580.  A  conclu- 
sion to  the  contrary  is  reached  in  Don- 
nell  V.  Gatchell  (1854)  38  Me.  217,  hold- 
ing that  a  substantially  similar  statute 
does  not  entitle  the  plaintiff  to  bring 
a  new  action  after  a  prior  action  has 
been  defeated  because  brought  in  the 
wrong  county. 

The  general  rule  also  finds  support 
in  Hawkins  v.  Scottish  Union  &  Nat. 
Ins.  Co.  (1915)  110  Miss.  31,  69  So.  710, 
declaring  that,  where  the  statute  au- 
thorizes a  new  action  when  a  former 
action  duly  commenced  has  been  dis- 
missed, it  is  not  necessary  that  the  ffrst 
action  shall  have  been  commenced  in 
a  court  having  jurisdiction  of  the  sub- 
ject-matter, for  the  statute  is  intended 
to  include  parties  who  have  mistaken 
the  forum  in  which  their  cause  should 
be  tried. 

And  see  Little  Rock  M.  R.  &  T.  R. 
Co.  V.  Manees  (1887)  49  Ark.  248,  4  Am. 
St.  Rep.  45,  4  S.  W.  778,  holding  that, 
even  though  the  action  was  commenced 
in  a  court  that  did  not  have  jurisdiction 
of  the  subject-matter,  it  nevertheless  is 


ute  of  Limitations  as  to  a  new  action 
brought  in  a  proper  court  after  the  limi- 
tation statute  has  expired,  but  within 
the  time  allowed  by  a  statute  authoriz- 
ing a  new  action  where  an  action  has 
been  brought  within  the  proper  period, 
but  a  nonsuit  is  rendered  therein  or  a 
judgment  for  the  plaintiff  is  reversed. 

So,  where  an  action  is  commenced  in 
a  justice's  court,  and  that  court  has  no 
jurisdiction  of  the  subject-matter,  and 
on  this  ground  a  judgment  rendered 
therein  for  the  plaintiff  is  reversed  on 
appeal,  the  limitation  statute  is  tolled 
as  to  a  new  action  commenced  in  a  court 
having  jurisdiction.  Ball  v.  Biggam 
(1897)  6  Kan.  App.  42,  49  Pac.  678. 

Wbere  aotion  la  wrosKly  planted  in 
Federal  oonrt. 

An  action  brought  in  the  Federal 
court  in  another  state,  and  dismissed 
for  want  of  jurisdiction  of  the  subject- 
matter,  comes  within  the  terms  of  the 
Massachusetts  statute,  and  operates  to 
toll  the  limitation  statute  as  to  an  action 
subsequently  commenced  in  the  Federal 
court  in  Massachusetts.  Caldwell  v. 
Harding  (1869)  1  Low.  Deo.  326,  Fed. 
Cas.  No.  2,302. 

To  the  same  effect  is  Pittsburg,  C. 
C.  &  St  L.  R.  Co.  v.  Bemia  (1901)  64 
Ohio  St.  26,  59  N.  E.  745,  holding  that 
a  dismissal  of  a  suit  in  the  Federal 
court  for  want  of  jurisdiction  is  a  fail- 
ure on  the  part  of  the  plaintiff  within 
the  statutory  provisions  to  the  effect 
that  if  in  any  action  commenced,  or 
attempted  to  be  commenced,  in  due  time, 
a  judgment  for  the  plaintiff  is  reversed, 
or  if  the  plaintiff  fails  otherwise  than 
upon  the  merits,  a  new  action  may  be 
commenced  within  a  specified  time,  and 
the  limitation  statute  is  tolled  as  to  a 
suit  subsequently  commenced  in  the 
state  court.  Also  Burgoyne  v.  Moore 
(1890)  12  Ohio  C.  C.  31,  5  Ohio  C.  D. 
522. 

Compare  with  Sweet  v.  Electric  Light 
Co.  (1896)  97  Tenn.  252,  36  S.  W.  1090, 
holding  that  a  provision  that  if  an 
action  is  commenced  in  time  and  judg- 
ment is  rendered  against  the  plaintiff 
upon  any  grounds  not  concluding  his 
right  of  action,  etc.,  a  new  action  may 
be  brought,  does  not  apply  where  an 
action  was  commenced  in  the  Federal 
court  and  dismissed  for  want  of  juris- 
diction of  the  subject-matter,  and  that 
such  action  did  not  operate  to  toll  the 
Statute  of  Limitations  as  to  an  action 
subsequently  commenced  in  the  state 
court,  for  an  action  in  a  court  having 


effective  to  toll  the  running  of  the  Stat-  no  jurisdiction  of  the  subject-matter  is 
L.RA.1937C.  14 
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not  an  action  in  the  sense  of  the  statute, 
and  the  matter  stands  as  though  no 
action  had  been  brought  or  attempted 
to  be  brought. 

And  see  Solomon  v.  Bennett  (1901) 
62  App.  Div.  56,  70  N.  Y.  Supp.  856, 
holding  that  the  running  of  the  Statute 
of  Limitations  is  not  affected  by  a  suit 
brought  in  the  Federal  court  and  dis- 
missed for  want  of  jurisdiction,  for  such 
an  action  does  not  come  within  the  pro- 
vision of  the  statute  extending  the 
period  of  the  limitations  statute  where 
an  action  is  commenced  within  the 
period,  but  is  subsequently  dismissed, 
etc. 

Where  the  Federal  statute  gives  the 
remedy  and  requires  that  the  action 
shall  be  brought  in  the  Federal  court 
within  a  designated  time,  an  action  in 
the  state  court  to  enforce  the  remedy 
does  not  constitute  an  action  within  the 
terms  of  the  state  statute  providing  that 
if  in  any  action  duly  commenced  process 
shall  fail  for  insufficiency  of  service  or 
return,  or  the  writ  be  abated,  or  the 
action  otherwise  avoided  or  defeated  by 
the  death  of  any  party  thereto,  or  for 
any  matter  of  form,  a  new  action  may 
be  commenced,  etc.  The  case  also  holds 
that  this  tolling  provision  is  not  appli- 
cable because  the  Federal  statute  giving 
the  right  of  action  imposes  a  special 
limitation  period.  United  States  use  of 
Gibson  Lumber  Co.  v.  Boomer  (1910) 
106  C.  C.  A.  164,  183  Fed.  726.  Upon 
the  latter  point  see  note  in  51  L.R.A. 
(N.S.)  721. 

Wlien  aotion  in  equity  is  dismiised 
on  ground  of  adequacy  of  remedy 
at  lanr. 

The  provision  that  a  new  action  may 
be  commenced  within  a  designated  time 
after  the  reversal  of  a  judgment  for  the 
plaintiff  in  an  action  duly  commenced 
applies  to  actions  in  equity  where  a 
decree  for  the  plaintiff  is  reversed  on  the 
ground  that  his  remedy  was  by  an  action 
at  law,  and  the  limitations  statute  is 
tolled  as  to  an  action  at  law  subse- 
quently brought.  McKinney  v.  Springer 
(1851)  3  Ind.  59,  54  Am.  Dec.  470.  To 
the  same  effect  is  Hevener  v.  Hannah 
(1906)  59  W.  Va.  476,  53  S.  E.  635, 
holding  that  the  statute  giving  one  year 
in  which  to  commence  a  new  suit  after 
the  dismissal  or  failure  of  a  former 
action  applies  to  suits  in  equity,  and 
hence,  where  a  bill  in  equity  is  dis- 
missed on  jurisdictional  grounds,  it 
operates  to  toll  the  statute  as  to  a  new 
action  at  law  subsequently  commenced. 

So,  where  a  nonsuit  was  based  upon  a 
L.R.A.1917C. 


decision  of  the  court  that  an  action  at 
law  was  not  maintainable,  the  Statute 
of  Limitations  is  tolled  as  to  an  action 
conunenced  in  equity  within  one  year 
thereafter,  since  by  analogy  this  rule 
is  enforced  where  the  second  action  is  in 
equity.  Spear  v.  Newell  (1841)  13  Vt. 
288.  The  same  result  has  been  reached 
where  a  bill  in  equity  was  dismissed 
after  the  time  to  commence  a  new  suit 
had  expired,  on  the  ground  that  the 
complainant  had  an  adequate  remedy  at 
law,  by  the  equity  court  incorporating 
in  the  dismissal  decree  a  provision  en- 
joining the  defendant  from  asserting 
the  Statute  of  Limitations  as  a  defense 
to  the  action  at  law.  Swift  &  Co.  v. 
Memphis  Cold  Storage  Warehouse  Co. 
(1913)  128  Tenn.  82,  158  S.  W.  480. 

But  it  has  been  held  that  where  a  suit 
in  equity  is  dismissed  on  the  ground 
that  the  plaintiff  has  an  adequate 
remedy  at  law,  and  the  Statute  of  Limi- 
tations has  then  run  against  an  action 
at  law,  the  pendency  of  the  equity  suit 
cannot  be  relied  upon  to  extend  the 
time.  Gray  v.  Berryman  (1813)  4 
Munf.  (Va.)  181.  And  see  Smith  v. 
Cincinnati,  H.  &  D.  R.  Co.  (1882)  11 
Fed.  289,  holding  that  the  running  of  a 
statute  providing  that  no  suit,  either  at 
law  or  in  equity,  shall  be  maintainable 
in  any  court  between  an  assignee  in 
bankruptcy  and  a  person  claiming  an 
adverse  interest,  touching  any  property 
rights  of  property  transferable  to  or 
vested  in  such  assignee,  unless  brought 
within  two  years  from  the  time  when 
the  cause  of  action  accrued,  is  not  sus- 
pended by  a  suit  by  the  assignee  in 
equity,  although  the  suit  was  dismissed 
upon  the  ground  that  the  assignee  had 
an  adequate  remedy  at  law;  and  a  suit 
at  law  cannot  be  maintained  where  not 
brought  within  the  prescribed  time. 
This  case  may  be  distinguished  on  the 
ground  that  the  statute  prescribes  a 
special  limitation  period,  which  consti- 
tutes a  condition  to  the  right  to  main- 
tain the  action.  See  note  in  51  L.B.A. 
(N.S.)  72L 

Necessity  of  good  faitli  of  plaintltf. 

As  to  the  effect  of  the  fact  that  the 
failure  of  the  suit  was  due  to  the  fault 
of  the  plaintiff,  see  note  in  11  L.R.A. 
(N.S.)  479. 

The  existence  of  good  faith  on  the 
part  of  the  plaintiff  is  the  basis  for  the 
liberal  construction  given  the  statute 
making  it  applicable  to  actions  com- 
menced in  a  court  having  no  jurisdiction 
of  the  subject-matter.  Hence,  where  a 
plaintiff  plants  a  suit    in    the    Federal 
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court,  and  to  give  that  eoxirt  jarisdiction 
alleges  that  the  suit  involved  a  fictitious 
amount,  he  cannot  rely  upon  this  action 
to  toll  the  statute  as  to  an  action  there- 
after commenced  which  includes  the 
claim  sued  upon  in  the  former  action. 
Hardin  v.  Cass  County  (1890)  42  Fed, 
652. 

Wliere  plalntilTfl  rifl^lit  of  action  is 
acquired  after  dismissal  of  first 
action.. 

Where  a  plaintiff  has  no  right  or 
cause  of  action  against  a  defendant,  and 
no  claim,  title,  or  interest  in  the  subject- 
matter  stated  in  his  petition,  and  brings 
his  action  in  a  court  that  has  no  juris- 
diction of  the  defendant,  and  when  he 
is  in  all  respects  a  stranger  to  the  de- 
fendant, the  pendency  of  such  an  action 
will  not  entitle  him  to  the  saving  pro- 
visions of  §  23  of  the  Civil  Code, 
although,    after    the    dismissal    of    his 


action,  he  obtains  sueh  an  interest  in 
the  subject-matter  of  the  prior  action  as 
would  entitle  him  to  maintain  an  action 
thereon  but  for  the  Statute  of  Limita- 
tions. Smith  V.  Bourbon  County  (1890) 
43  Kan.  619,  23  Pac.  642. 

Effect  of  Tbrinsing  second  suit  against 
the  plaintiff  in  a  different  cKarac- 
ter. 

The  fact  that  the  first  suit  was  against 
the  defendant  personally,  and  the  second 
was  against  him  in  a  representative  ca- 
pacity, is  immaterial  on  this  question, 
where  the  cause  of  action  and  the  sub- 
ject-matter are  identical,  and  the  parties 
are  substantially  the  same.  So,  also,  is 
the  fact  that  the  first  suit  was  in  another 
court  and  it  was  dismissed  for  want  of 
territorial  jurisdiction.  Saunders's 
Succession  (1885)  37  La.  Ann.  769. 

A.  G.  S. 
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ALBERT  C.  CLARK,  Appt., 

V. 

LEANDER  WAMBOLD,  Respt. 
(—  Wis.  — ,  160  N.  W.  1039.) 

Nuisance  -»  pigpens. 

The  maintenance  of  a  yard  and  fens  in 
which  numerous  pigs  are  kept  adjoining  a 
summer  cottage  on  neighboring  property  is 
not  a  nuisance  which  can  he  enjoined,  if 
they  are  kept  with  reaaonable  deanlinese; 
at  least  if  the  yard  and  pens  were  in  ex- 
istence when  the  cottage  was  built. 
For  other  cases,  see  Nuisances,  /.  in  Dig, 

l-oZ  N.  8. 

(January  16,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Waukesha  County 
dismissing  the  complaint  in  an  action 
brought  to  enjoin  defendant  from  maintain- 


mg  a  nuisance. 


Affirmed. 


Statement  by  \irinslow,  Ch.  J.: 

This  is  an  action  in  equity  to  enjoin  the 
defendant  from  maintaining  a  nuisance  con- 
sisting of  pigpens  and  pig  yards  immediate- 
ly adjacent  to  plaintiff's  premises  on  the 
east  shore  of  Eagle  lake,  in  Waukesha 
county,  Wisconsin.  The  plaintiff  owns  2 
acres  of  land  on  the  shore  of  the  lake,  which 
he  purchaeed  in  1905,  part  of  it  being  pur- 
chased from  the  defendant,  and  all  of  which 
he  uses  for  summer  residence  purposes.    The 

Note.  —  For  keeping  of  pigs  as  nuisance, 
seo  annotation  following  this  case,  post,  212. 
L.R.A.1917C. 


defendant  owns  a  farm  immediately  east  of 
the  plaintiff's  premises,  and  also  operates  a 
feed  mill  thereon.  For  years  before  the 
commencement  of  this  action  he  has  made 
a  business  of  raising  pigs  and  selling  them 
when  about  six  weeks  old,  sometimes  hav- 
ing eight  or  nine  brood  sows  at  a  time.  The 
yards  or  inclosores  in  whieh  the  pigs  are 
bred  axe  close  to  the  feed  mill,  and  also 
near  the  plaintiff's  property.  The  brood 
sows  are  fed  largely  with  sweepings  from 
the  feed  mill.  There  was  much  evidence  to 
the  effect  that  the  pigpens  and  inclosures 
were  kept  in  a  filthy  condition,  and  that  the 
odors  arising  therefrom  and  drifting  oyer 
the  plaintiff's  premises  were  very  offensive 
and  continuous  during  the  summer  months. 
There  was  also  considerable  testimony  to 
the  effect  that  the  pens  and  yards  were  kept 
in  as  clean  and  sanitary  condition  as  rea- 
sonably possible,  and  better  than  most  farm- 
ers are  accustomed  to  keep  such  places. 
The  pigpens  and  inclosures  existed  and  were 
in  use  in  1905,  when  the  plaintiff  purchased 
his  property  along  the  lake  shore,  and  at 
that  time  the  plaintiff  bought  of  the  de- 
fendant two  small  parcels  along  the  east 
side  of  his  property,  on  which  pigpens  were 
situated,  in  order  to  remove  the  pens  and 
keep  the  defendant's  hogs  further  away 
from  his  summer  house.  The  defendant 
raised  more  pigs  during  the  years  beginning 
with  1911  or  1912  than  before.  The  court 
found  in  substance  than  the  pens  and  yards 
were  kept  in  as  clean  and  sanitary  condi- 
tion as  can  be  expected,  that  there  were  no 
odors  except  such  as  necessarily  exist 
around  well-kept  pens  and  yards,  and  that 
the  effect  of  such  odors  is  not  such  as  to 
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materially  interfere  with  the  enjoyment  of 
plaintiff's  premises,  or  materially  impair 
tlieir  use  by  people  of  ordinary  sensibilities. 
Judgment  was  entered  dismissing  the  com- 
plaint, without  costs,  except  clerk's  fees, 
and  the  plaintiff  appeals. 

Mr.  E.  D.  Walsh,  for  appellant: 

The  maintenance  of  the  yard  and  pens  in 
which  the '  pigs  were  kept  constituted  a 
nuisance. 

Pennoyer  v.  Allen,  56  Wis.  602,  43  Am. 
Rep.  728,  14  X.  W.  609 ;  Holman  v.  Mineral 
Point  Zinc  Co.  135  Wis.  132,  128  Am.  St. 
Rep.  1016,  115  N.  W.  327  j  Lead  v.  Inch, 
116  Minn.  467,  39  L.R.A.(X.S.)  234,  134 
N.  W.  218,  Ann.  Cas.  1013B,  891;  Asia  v. 
Pool,  47  Wash.  615,  92  Pac.  351,  15  Ann. 
Cas.  104. 

Messrs.  Newbury  &  Jacobson,  for  re- 
spondent : 

Tlie  operation  of  the  farm  and  the  pigpens 
in  question  does  not  constitute  a  nuisance, 
and  the  necessary  odors  w^hich  occasionally 
arise  from  the  pens  in  question  are  not  such 
as  to  materially  impair  or  interfere  with 
the  comfort  and  enjoyment  of  the  plain- 
tiff's premises  by  people  of  ordinary  sensi- 
bilities. 

McCann  v.  Strang,  97  Wis.  651,  72  N.  W. 
1117;  Wahrer  v.  Aldrich,  161  Wis.  36,  152 
N.  W.  456;  McGill  v.  Pintaoh  Compressing 
Co.  140  Iowa,  429,  20  L.R.A.(N.S.)  466,  118 
N.  W.  786 ;  Gilbert  v.  Showerman,  23  Mich. 
448;  Com.  v.  Alger,  7  Cush.  84. 

WInsloiv,  Ch.  J.,  delivered  the  (pinion 
of  the  court: 

The  raising  of  pigs  is  a  perfectly  lawful 
and  respectable  business.  Doubtless  it  will 
remain  so  as  long  as  the  human  palate 
craves  the  thin  cut  of  juicy  ham  and  the 
crisp  slice  of  break faat  bacon.  With  all 
the  marvelous  advance  in  the  science  of  ani- 
mal husbandry  which  has  taken  place  in 
recent  years,  we  have  hot  yet  produced  the 
odorless  pig.  He  may  come  at  some  future 
time,  in  company  with  the  voiceless  cat 
and  the  flealess  dog;  but  he  is  not  yet  in 
sight.  Whenever  he  comes  he  will  be  wel- 
come; but  in  the  meantime  pigs  will  be 
pigs,  and  we  must  put  up  as  best  we  may 


with  the  odorous  pig  and  hia  still  more 
odorous  pen. 

3Ianifestly  pigs  cann<Tt  be  raised  in  the 
city ;  hence  they  must  be  raised  on  the  farm. 
If  they  are  raised  there  under  conditions 
as  clean  and  sanitary  as  can  reasonably 
be  attained,  considering  the  characteristics 
of  the  animal  and  the  necessity  for  confine- 
ment in  close  quarters,  the  fact  that  odors 
from  those  quarters  are  carried  abroad  on 
the  summer  breeze  will  not  make  an  ac- 
tionable nuisance.  It  becomes  one  of  those 
minor  discomforts  of  life  which  must  be 
borne  in  deference  to  the  principle  that  one 
man's  enjoyment  of  property  cannot  always 
be  the  controlling  factor,  but  must  be  con- 
sidered in  connection  with  the  reasonable 
and  lawful  use  of  other  property  by  his 
neighbors. 

The  trial  court  in  the  present  case  has 
found  upon  sufficient  evidence  that  the  pen<% 
are  kept  with  reasonable  cleanliness,  and 
we  do  not  find  ourselves  able  to  say  that  the 
clear  preponderance  of  the  evidence  is 
against  the  finding.  It  follows  that  the  judg- 
ment must  be  affirmed.  Notwithstanding 
this  result,  it  is  not  deemed  improper  to 
suggest  to  the  respondent  that  insistence  on 
extreme  legal  rights  is  not  always  good  pol- 
icy, to  say  nothing  of  good  neighborliness. 
It  is  far  better  to  make  a  friend  of  one's 
neighbor  by  foregoing,  at  his  request,  the 
exercise  of  some  minor  right  which  causes 
him  discomfort,  than  to  make  an  enemy 
of  him  by  insisting  upon  the  right  simply 
because  the  law  gives  it.  It  does  not  ap- 
pear that  it  would  be  difficult,  or  even  in- 
convenient, to  remove  tlie  pig  yards  which 
are  nearest  to  the  plaintiff's  property  to 
some  other  spot  upon  the  farm.  Good 
neighborliness  strongly  suggests  that  he 
ought  to  do  so.  A  good  neighbor  is  a  great 
treasure.  We  can  generally  have  such 
treasures  if  we  are  neighborly  ourselves. 
The  golden  rule  is  just  as  good  a  rule  of 
conduct  now  as  it  was  nineteen  hundred 
years  ago.  We  are  confident  that,  if  the 
defendant  acts  upon  it  in  the  present  case, 
lie  will  in  the  end  experience  greater  satis- 
faction from  that  action  than  he  now  ex- 
periences in  the  affirmance  of  this  judgment. 


Annotation — Keeping  of  pigs  as  nuisance. 


This  note  does  not  include  the  ques- 
tion of  municipal  power  to  prevent  or 
restrict  the  keeping  of  pigs.  Generally, 
as  to  power  of  municipality  to  prohibit 
keeping  of  live  stock,  see  the  note  to 


State  V.  Rice,  39  L.R.A.(N.S.)  266,  and 
also  note  to  Darlington    v.    Ward,    38 
L.R.A.  332.    Other  notes  on  kindred  sub- 
jects are  referred  to  in  the  footnote.^ 
To  keep  pigs  near  the  dwelling  house 


1  As  to  municipal  power  over  nuisances 
as  regards  stock  yards,  see  the  note  in  38 
L.R.A.  665;  as  to  power  to  prevent  stock 
L.Rj\.1017C. 


yards  within  the  city  limits,  the  note  in  28 
L.R.A.(N.S.)  122;  as  to  municipal  power 
over  stables  as  nuisance,  the  notes    in    38 
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of    another   is   a   nuisance    at    common 
law.* 

In  Aldred's  Case*  the  defendant 
moved  in  arrest  of  judgment :  **That  the 
building  of  the  house  for  hogs  was 
necessary  for  the  sustenance  of  man; 
and  One  ought  not  to  have  so  delicate  a 
nose  that  he  cannot  bear  the  smell  of 
hogs,  for  lex  non  favet  delicatorum 
votis;  but  it  was  resolved  that  the  action 
for  it  is  (as  this  case  is)  well  main- 
tainable,  for  in  a  house  four  things  are 
desired, — ^habitatio  hominis,  delectatio 
inhabitantis,  necessitas  luminis,  et  salu- 
britas  aeris,  and  for  nuisance  done  to 
three  of  them  an  action  lies/'  it  being 


pointed  out   that  an   action  would  not 
lie  for  mere  matters  of  delight. 

In  Whipple  v.  Mclntyre,*  a  ease  in  a 
city,  the  court,  in  holding  that  to  keep 
pigs  within  14  feet  of  the  residence  of 
another  was  a  nuisance  per  se,  said: 
"Ordinary  experience  and  observation 
are  sufficient  to  convince  anyone  with  his 
olfactory  nerves  in  a  normal  condition, 
that  a  pigpen  within  14  to  18  feet  of  a 
dwelling  house,  with  windows  and  doors 
opening  upon  it,  would  materially  inter- 
fere with  the  ordinary  comforts  and  con- 
veniences of  human  existence.  This, 
according  to  modem  law,  is  sufficient  to 
constitute  a  private  nuisance/'^ 


L.R.A.  653;  17  L.R.A.(N.S.)  1025,  and  49 
L.R^.(N.S.)  958;  as  to  sanitary  regulations 
in  regard  to  stables,  the  note  in  45  L.R.A. 
(N.S.)  575;  for  validity  and  construction 
of  statutory  regulations  as  to  infected 
animals,  the  notes  to  26  L.R.A.  638,  and 
43  L.R,A.(N.S.)  1066. 

tAldred's  Case  (1610)  9  Coke,  57b,  77 
Eng.  Reprint,  816;  Whipple  v.  Mclntyre 
(1897)  69  Mo.  App.  397. 

In  Baker  v.  Bohannan  (1886)  69  Iowa, 
60,  28  N.  W.  435,  the  court  affirmed  a  judg- 
ment of  $20  for  the  plaintiff,  who  alleged  a 
nuisance  "in  maintaming  a  yard  for  feed- 
ing cattle  and  hogs  near  the  plaintiff's  resi- 
dence," and  who  sued  "to  recover  for  dam- 
ages sustained  in  the  discomfort  suffered.'' 
The  court  considered  that  the  trouble  came 
largely  from  the  wet  and  miry  condition 
of  the  soil. 

In  Farrand  v.  Marshall  (1855)  21  Barb. 
(N.  Y.)  409,  the  court  in  a  ease  as  to  sup- 
port of  land  said:  "A  proprietor  has  the 
entire  dominion  of  his  own,  and  he  may  use 
it  aa  his  will  and  inclination  dictate,  so  long 
as  he  disturbs  not  the  dominion  and  right 
of  others  to  the  beneficial  use  of  their  soil. 
He  can  do  nothing  to  deprive  his  neighbor 
of  the  same  rights  which  he  claims  for  him- 
self. He  cannot  erect  a  swinesty  or  tallow 
furnace  on  the  confines  of  his  land,  and  thus 
prevent  his  neighbor  from  beneficially  using 
his  land." 

In  a  suit  to  enjoin  the  erection  in  a  city 
of  buildings  to  be  used  as  a  slaughterhouse, 
pork  packing  house,  and  pens  for  keeping 
cattle  and  hogs,  the  court  said:  "There  are 
certain  things  and  certain  trades  which  are 
considered  as  nuisances  of  themselves:  as  a 
slaughterhouse  in  a  thickly  populated 
town,  a  pigsty  near  a  dwelling  house,"  etc. 
Atty.-Gen.  v.  Steward  (1869)  20  N.  J. 
Eq.  415. 

Where  the  defendant  was  convicted  of  a 
nuisance  in  keeping  1,000  hogs  in  a  pen  in  a 
city,  he  having  begun  to  keep  them  there 
at  a  time  when  that  part  of  the  city  was 
sparsely  populated,  the  court,  in  charging 
the  jury,  said  inter  alia:  "The  law  is 
perfectly  well  settled  that  a  hogpen  in  a 
city  it*  a  nuisance;  in  the  country  it  is  not 
80,  though  if  a  man  should  start  a  pigsty 
opposite  to  his  neighbor's  door,  the  latter 
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has  a  remedy;  and  in  a  city,  which  is  one 
close  neighborhood,  a  fortiori,  there  must 
be  a  remedy  also."  Com.  v.  Van  Sickle 
(1845)  4  Clark  (Pa.)  104. 

s  In  this  case  the  plaintiff  was  seised  of 
a  house  in  Harleston  and  of  a  parcel  of  land 
31  feet  long  by  2^  feet  broad  next  to  the 
hall  and  parlor  of  his  house,  and  the  de- 
fendant possessed  a  small  orchard. on  the 
east  of  said  parcel,  and  the  plaintiff  alleged 
that  the  defendant,  malicioufily  intending  to 
deprive  him  of  the  use  and  profit  of  his 
house,  erected  a  building  in  his  orchard  and 
darkened  the  plaintiff's  windows,  etc.,  and 
that  he  kept  swine  in  the  building,  and  that 
the  rank  and  unhealthy  odors  therefrom 
were  such  that  the  plaintiff  and  his  serv- 
ants, through  peril  of  infection,  could  not 
remain  in  his  house,  etc.;  and  the  defend- 
ant was  found  guilty  of  both  nuisances. 

Rotle  in  his  Abridgment,  Vol.  2,  p.  141, 
says  in  stating  the  rule  on  the  authority  of 
Aldred's  Case:  *'Car  bon  aier  est  neces- 
sarie  pur  la  vie  des  homes." 

4  (1897)  69  Mo.  App.  397. 

•  Ibid. 

In  Bielman  v.  Chicasfo,  St.  P.  &  K.  C.  R. 
Co.  (1892)  50  Mo.  App.  151,  the  plaintiff 
recovered  damages  where  the  defendant  con- 
structed stock  yards  and  pens  in  a  city 
within  25  feet  of  the  plaintiffs  residence, 
using  the  yards  and  pens  for  keeping  and 
feeding  hogs,  cattle,  etc.,  brought  to  be 
shipped  over  its  road.  The  appellate  court 
denied  the  defendant's  contention  that  the 
plaintiff  could  not  complain  so  long  as 
the  defendant  maintained  and  operated  the 
yards  and  pens  in  an  ordinarily  careful  and 
prudent   manner. 

But  it  may  be  noted  that  it  has  been  held 
in  cases  beyond  the  scope  of  this  note 
that  to  keep  swine  within  50  feet  of  a 
dwelling  house  is  not  necessarily  a  nuisance 
or  injurious  to  health  (Heap  v.  Burnley 
Union  (1884)  L.  R.  12  Q.  B.  Div.  (Eng.)  617 
63  Jj.  .T.  Mag.  Cas.  N.  S.  76,  32  Week.  Rep. 
660.  48  J.  P.  359,  holding  a  rural  district 
by-law  unauthorized);  that  statutory 
power  for  the  preservation  of  the  public 
health  in  time  of  contagious  and  epidemic 
disease  does  not  authorize  the  state  board 
of  health  to  resolve  that  no  pigpen  shall  be 
built  or  maintained  within  100  feet  of  any 
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It  is  not  necessary  that  health  should 
be  affected.® 

In  a  word  a  man  is  entitled  to  have 
the  air  about  his  dwelling  house  free 
from  the  odors  of  hogs  and  their  quar- 
ters as  a  matter  of  his  reasonable  com- 
fort, and  he  is  not  delicate  or  sensitive 
in  demanding  it ;  and  if  such  odors  exist, 
it  is  not  a  question  whether  the  pigs  and 
pens  are  well  kept,  or  whether  his  health 
is  endangered. 

It  will  be  observed  that  in  Clark  v. 
Wambold,  ante,  211,  the  appellate  court 
does  not  rest  its  decision  simply  upon 
the  finding  that  the  effect  of  the  odors 


was  not  such  as  to  interfere  materially 
with  the  enjoyment  of  the  plaintiff's 
premises,  or  materially  impair  their  use 
by  people  of  ordinary  sensibilities,  but 
that  it  goes  further  and  asserts  unquali- 
fiedly the  doctrine  that  the  odors  from 
a  pigpen  on  a  farm  will  not  make  an 
actionable  nuisance.  This  is  a  new  doc- 
trine. 

Some  of  the  cases  involving  the  keep- 
ing of  hogs  included  other  circumstances 
rendering  the  situation  peculiarly  offen- 
sive, such  as  feeding  the  animals  with 
refuse  from  the  defendant's  factory''  or 
distillery,*  with  refuse  from  the  slaugh- 


street  or  inhabited  house  (State  v.  Speyer 
(1895)  67  Vt.  502,  29  L.R.A.  673,  48  Am. 
St.  Rep.  832,  32  Atl.  476).  But  see,  how- 
ever, for  other  cases  on  the  subject  of  mu- 
nicipal regulation,  the  aforesaid  note  in  39 
L.R.A.(N.S.)  266 J  also  State  ex  rel.  Cedar 
Rapids  V.  Holcomb  (1885)  68  Iowa,  107,  56 
Am.  Rep.  853,  26  N.  W.  33. 

•  Com.  V.  Perry  (1885).  139  Mass.  198,  29 
N.  E.  656,  infra;  Banbury  Sanitary  Au- 
thority V.  Page  (1881)  L.  R.  8  Q.  B.  Biv. 
(Eng.)  99,  51  L.  J.  Mag.  Cas.  N.  S.  21,  45 
L.  T.  N.  S.  759,  30  Week.  Rep.  416,  46  J.  P. 
184,  holding  that  to  constitute  an  offense 
under  a  statute  inhibiting  the  keeping  of 
any  swine  or  pigsty  "so  as  to  be  a  nuisance 
to  any  person,"  it  was  not  necessary  that 
there  be  injury  to  health,  as  the  word  in- 
cluded "matters  substantially  offensive  to 
the  senses." 

See  also  cases  cited  to  the  first  proposi- 
tion, supra,  and  2  Whart.  Crim.  Law,  11th 
ed.  1841. 

In  Ashbrook  v.  Com.  (1866)  1  Bush  (Ky.) 
139,  89  Am.  Dec.  616,  infra,  the  court  said: 
''We  do  not  understand  that  the  offensive 
odors  and  smells  of  a  loathsome  trade  must 
actually  produce  disease  to  become  a  com- 
mon nuisance;  if  it  is  detrimental  to  the 
comfort  of  those  dwelling  aroimd  it,  and 
to  the  passers-by,  it  is  a  nuisance,  and  may 
be  abated." 

In  Walter  v.  Selfe  (1851)  4  De  G.  &  S. 
315,  64  Eng.  Reprint,  849,  Knight  Bruce. 
V.  C.,  said  in  granting  an  injunction  against 
burning  bricks  as  a  nuisance:  "Ought  this 
inconvenience  to  be  considered  in  fact  as 
more  than  fanciful,  more  than  one  of  mere 
delicacy  or  fastidiousness,  as  an  inconven- 
ience materially  with  the  ordinary  comfort 
physically  of  human  existence,  not  merely 
according  to  elegant  or  dainty  modes  and 
habits  of  living,  but  according  to  plain  and 
sober  and  simple  notions  among  the  English 
people?  And  I  am  of  opinion  that  this 
point  is  against  the  defendant.  As  far  as 
the  human  frame  in  an  average  state  of 
health,  at  least,  is  concerned,  mere  in- 
salubrity, mere  unwholesomeness,  may  pos-  , 
sibly,  as  I  have  said,  be  out  of  the  case,  but 
the  same  may  perhaps  be  asserted  of  stied 
hogs,  melting  tallow,  and  other  such  inven- 
tions less  sweet  than  uneful.  That  does  not 
decide  the  dispute;  a  smell  may  be  sicken- 
ing, though  not  in  a  medical  sense.  Ingredi- 
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ents  may,  I  believe,  be  mixed  with  air  of 
such  a  nature  as  to  affect  the  palate  dis- 
agreeably and  offensively,  though  not  un- 
wholesomely.  A  man's  body  may  be  in  a 
state  of  chronic  discomfort,  still  retaining 
its  health,  and  perhaps  even  sufi'er  more 
annoyance  from  nauseous  or  fetid  air  for 
being  in  a  hale  condition." 

It  may  be  noted  in  this  connection  that 
in  Smiths  v.  McConathy  (1848)  11  Mo.  517, 
an  action  for  a  nuisance,  it  was  held  to  be 
error  to  instruct  the  jury  that  "if  the 
stenches  of  which  the  plaintiffs  complain 
have  a  tendency  to  produce  human  disease, 
yet  the  plaintiffs  cannot  recover  on  that 
ground,  unless  they  are  satisfied  from  the 
evidence  that  these  stenches  did  actually 
produce  disease  in  the  plaintiffs,  or  some 
of  them,  or  some  of  their  family." 

7  Phillips  V.  Elizabethtown  Butter  & 
Cheese  Factory  (1894)  15  Ky.  L.  Rep.  574, 
holding  that  a  hogpen  within  60  feet  of 
plaintiff's  door,  in  which  forty  or  fifty  hogs 
are  fed  on  slops  and  refuse  stuff  from  de- 
fendant's factory,  causing  such  offensive 
smells  as  to  compel  plaintiff  to  abandon  her 
home,  is  a  nuisance,  and  plaintiff  is  entitled 
to  have  it  ahated. 

« Smiths  V.  McConathy  (Mo.)  supra, 
where  the  court  said:  '^Tt  cannot  be 
doubted  that  the  facts  charged  in  this 
declaration  constituted  a  nuisance."  The 
declaration  charged  that  the  defendant 
erected  a  distillery,  slop  pools,  and  hogsties 
and  fed  a  large  number  of  hogs  in  these 
pools  and  sties  with  the  slops  from  the  dis- 
tillery; that  large  quantities  of  slops  and 
offal  passed  from  the  sties  into  a  creek 
running  over  the  lands  of  the  plaintiffs, 
whereby  divers  noxious  and  offensive  smells 
and  stenches  arising  from  the  offal  and 
slops  entered  said  dwelling  house  and  prem- 
ises aforesaid  and  rendered  the  same  un- 
wholesome, and  annoyed,  incommoded,  and 
greatly  disturbed  the  plaintiffs  in  the  pos- 
session and  enjoyment  of  said  dwelling 
house  and  farm;  and  that  they  were  hin- 
dered in  their  business  of  farming,  etc. 
The  second  count  charged  the  defendant 
with  having  wrongfully  and  injuriously 
caused  and  procured  divers  noxious  and  of- 
fensive smells,  vapors,  etc.,  to  arise  and 
ascend  near  the  dwelling  house  of  the  plain- 
tiffs and  on  the  farm  of  the  plaintiffs,  by 
means  of  which  the    dwelling    house    and 
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tering  of  animals,'  or  with  other  filthy 
matter.  *• 

The  keeping  of  swine  in  London  was 
a  nuisance  at  common  law.^^ 

So  it  is  a  common  nuisance  to  main- 
tain in  a  city  pens  wherein  are  kept 


large  numbers  of  cattle,  sheep,  and 
hogs,"  or  to  keep  500  hogs  near  the 
dwelling  houses  of  divers  citizens  and 
also  near  public  streets  and  common 
highways,*'    or    to    maintain    extensive 


farm  were  rendered  uncomfortable  and  un- 
healthy and  unlit   for  habitation,  etc. 

•  State  ex  rel.  Board  of  Health  v.  Henzler 
(1898)  —  N.  J.  Eq.  — ,  41  Atl.  228,  holding 
that  a  bill  charges  a  public  nuisance  at  com- 
mon law  which  alleges  that  the  defendant 
has  a  pen  about  200  feet  square  in  a  thickly 
settled  part  of  a  village,  there  being  ten 
families  within  300  yards  of  the  pen;  that 
he  has  there  about  thirty  head  of  hogs  and 
pigs;  that,  being  a  butcher,  when  he 
slaughters  he  collects  the  blood  and  entrails 
and  carts  them  to  and  throws  them  in  the 
pen;  that  the  pen  emits  foul  odors  and  con- 
tains offensive  matter,  so  as  to  be  detri- 
mental to  the  health  of  the  people  living  in 
the  neighborhood  of  the  pig  yard;  that 
people  living  in  the  neighborhood  are  com- 
pelled at  times  to  keep  the  windows  and 
doors  of  their  houses  dosed,  because  the 
stench  la  so  unbearable,  besides  being 
hazardous  to  the  health  of  persona  living 
near,  as  well  as  that  of  the  public  who  pass 
and  repass. 

10  In  Seigle  v.  Bromley  (1912)  22  Colo. 
App.  189,  124  Pac.  191,  an  action  for  an  in- 
junction, the  plaintiff  owned  a  farm  of  40 
acres,  upon  which  he  had  lived  with  his 
family  for  about  twenty-five  years,  and  the 
defendant  purchased  land  adjoining  that  of 
the  plaintiff,  and  waa  about  to  establish  a 
hog  ranch  thereon.  The  court  stated  that 
''the  gravamen  of  the  offense  charged  was 
not  in  the  keeping  and  maintaining  of  a 
hog  ranch,  for  the  raising  of  hogs  may  be 
said  to  be  both  necessary  and  lawful,  but  in 
the  proposal  to  keep  and  maintain  a  place 
where  the  swine  were  to  be  fed  garbage, 
offal,  and  dead  animals,  alleged  to  be  of- 
fensive, unhealthy,  and  dangerous."  The 
trial  court  ordered  ''that  the  defendant  and 
those  acting  by,  through,  and  under  him, 
be  forever  restrained  and  enjoined  from 
operating,  maintaining,  or  attempting  to 
operate  or  maintain,  a  hog  ranch  for  the 
feeding  of  garbage  and  offal  to  swine  upon 
the  premises  involved  in  such  manner  as 
will  be  offensive  to  the  plaintiff.*'  On  ap- 
peal the  order  was  modified  by  changing  the 
language,  "in  such  manner  as  will  be  of- 
fensive to  the  plaintiff,"  to  the  words,  "in 
such  manner  as  will  not  be  offensive  or 
dangerous  to  the  health  of  the  plaintiff  and 
the  public."  The  court  had  no  doubt  that 
the  business  in  the  manner  in  which  the 
defendant  had  intended  to  carry  it  on  would 
be  a  nuisance,  but  evidently  considered 
that  perhaps  by  sterilization,  etc.,  it  might 
be  permissible. 

"Beg.  V.  Wigg  (1705)  2  Ld.  Raym,  1163, 
92  £ng.  Keprint,  &69. 

Win   Ashbrook  v.  Com.    (1866)    1    Bush 

(Ky.)   139,  89  Am.  Dec.  616,  the  defendant 

was   found   guilty   of   a   common    nuisance 

under  an  indictment  charging  that  he  had  in 
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a  city  sundry  pens  wherein  he  kept  large 
numbers  of  horses,  mules,  cattle,  sheep,  and 
hogs;  and  by  reason  of  their  filthy  excre- 
ments, there  arose  unhealthy  and  pernicious 
smells,  and  the  air  was  greatly  corrupted 
and  infected,  to  the  great  damage  of  the 
citizens  residing  and  dwelling  there,  and  of 
those  passing  and  repassing,  although  the 
locality  had  been  so  used  by  the  defendant 
and  those  under  whom  he  claimed  for  at 
least  thirty  years;  and  when  so  first  used 
it  was  entirely  outside  the  city  limits,  some 
distance  in  the  country,  and  near  which 
there  then  were  no  settlements. 

See  as  to  railroad  stock  yards  in  a  city, 
Illinois  C.  R.  Co.  v.  Grabill  (1869)  60  El. 
241;  and  in  a  town,  Ohio  &  M.  R.  Co.  v. 
Simon  (1872)  40  Ind.  278;  as  to  a  pen  for 
slaughtering  hogs,  etc.,  in  a  city,  see  Ballen- 
tine  v.  Webb  (1890)  84  Mich.  34,  13  L.R.A. 
321,  47  N.  W.  485;  and  Dubois  v.  Budlong 
(1863)  16  Abb.  Pr.  (N.  Y.)  445,  10  Bosw. 
700  (denying  an  injimction  pendente  lite  on 
the  facts). 

13  In  Com.  V.  Perry  (1885)  139  Mass.  198, 
29  N.  £.  656,  the  court  sustained  a  convic- 
tion for  keeping  500  hogs  near  the  dwelling 
houses  of  divers  citizens  and  also  near 
divers  public  streets  and  common  highways, 
creating  smells,  etc.,  corrupting  the  air,  and 
making  it  insalubrious,  to  the  damage  and 
common  nuisance  of  all  the  citizens  of  the 
commonwealth;  and  approved  the  instruc- 
tion that  "the  natural  odor  of  one  animal 
might  not  be  a  nuisance,  but  the 
natural  odor  of  500  might  be.  It  is 
for  the  jury  to  say  whether  it  was  so 
in  this  case.  Five  hundred  swine  kept  in 
the  vicinity  of  roads  and  dwelling  houses 
might  become  a  nuisance  where  one  would 
not.  People  residing  in  the  neighborhood  of 
this  piggery  have  a  right  to  have  the  air 
free  and  uncontamiuated  by  odors,  smells, 
and  stenches  offensive  to  the  senses.  It  is 
not  necessary  for  the  government  to  show 
that  the  contamination  of  the  atmosphere 
is  to  such  an  extent  as  to  cause  actual  in- 
jury to  health,  but  it  will  be  sufficient  for 
it  to  show  that  the  smells  and  stenches  are 
so  offensive  as  to  render  the  residences  and 
habitations  in  the  vicinity  uncomfortable. 
The  keeping  of  swine  to  the  number  of  500 
near  dwelling  houses  and  streets  of  a  town 
will  become  a  nuisance  if  smells  and 
stenches  actually  emitted  from  such  keep- 
ing are  such  as  to  render  such  dwelling 
houses  uncomfortable  for  residents,  or  to 
render  the  passing  in  said  streets  un- 
comfortable." 

It  may  be  noted  that  it  appears  in  2 
Mews,  Eng.  Case  Law  Dig.  (1808-10)  Supp. 
title.  Nuisance,  p.  1698,  that  in  Atty.-Gen. 
V.  Squire,  5  L.  (S.  R.  99,  where  the  defend- 
ants kept  some  hundreds  of  pigs  in  a  farm- 
stead contiguous  to  a  village  street,  feeding 
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piggeries  in  or  near  a  built-up  portion 
of  a  borough.** 


Some  miscellaneous  eases  are  referred 

to  in  the  footnote." 


them  partly  on  wash  from  London  hotels, 
residents  within  200  yards  of  the  farmstead 
having  complained  of  noxious  smells,  an 
action  to  restrain  a  public  nuisance  was 
brought  on  the  relation  of  the  local  au- 
thority, but  that  after  the  action  was 
brought  the  pigs  were  kept  in  a  care- 
ful manner.  Jt  was  held  that  the  defend- 
ants had  created  a  public  nuisance,  but  that 
it  had  been  abated,  and  that  no  injunction, 
nor  leave  to  apply  for  one  in  case  of  re- 
currence, should  be  granted,  and  that  both 
parties  should  pay  their  own  costs. 

i*In  Com.  V.  Armstrong  (1900)  24  Pa. 
Co.  Ct.  442,  where  the  defendant  was  found 
guilty  of  maintaining  a  public  nuisance  in 
that  he  maintained  extensive  piggeries  and 
collected  large  quantities  of  garbage  in  or 
near  a  built-up  portion  of  a  borough,  the 
court  in  charging  the  jury  said  inter  alia: 
"In  the  country,  in  rural  districts,  pigpens 
and  other  unflagrant  things  may  be  main- 
tained upon  somewhat  different  terms  and 
conditions  from  those  applying  when  such 
practices  are  indulged  in  within  a  borough. 
In  the  rural  districts,  pigpens  have  to  be 
maintained,  manure  and  fertilizers  must  be 
accumulated  in  large  quantities,  and  neigh- 
bors and  the  traveling  public  are  usually 
at  such  a  distance  as  to  escape  substantial 
discomfort.  Moreover,  in  the  country  hogs 
are  not,  generally  speaking,  fed  on  oflfal 
matter,  nor  constantly  confined  to  pens.  In 
a  borough  there  is  not  the  same  necessity 
nor  fitness  for  the  odorous  conditions  re- 
ferred to,  and  owing  to  the  greater  density 
of  population,  greater  care  and  considera- 
tion are  required  to  avoid  trespassing  on  the 
rights  of  others.** 

In  State  v.  Raster  (1872)  35  Iowa,  221, 
the  court  approved  a  conviction  upon  an  in- 
dictment for  having  erected  near  public 
highways  and  the  dwellings  of  divers 
citizens  a  pen  in  which  cattle  and  hogs 
were  retained,  alleging  that  the  filth,  etc., 
"occasioned  noxious  exhalations,  offensive 
smells,  unwholesome  smells,  so  that  the  air 
was  then  and  there  greatly  corrupted  and 
infected  thereby,  and  other  annoyances  be- 
coming and  being  dangerous  to  the  health, 
comfort,  and  property  of  the  good  people 
residing  in  that  immediate  neighborhood, 
and  being  dangerous  to  the  health  and  com- 
fort, and  being  a  common  and  public  nui- 
sance to  the  good  people  of  the  state  of 
Iowa  there  passing,  repassing,  being,  or 
residing.**  The  statute  provided  that  "the 
erecting,  continuing,  or  using  any  building 
or  other  place  for  the  exercise  of  any  trade, 
employment,  or  manufacture  which,  by  oc- 
casioning noxious  exhalations,  offensive 
smells,  or  other  annoyances,  becomes  in- 
jurious and  dangerous  to  the  health,  com- 
fort, or  property  of  individuals  or  the  pub- 
lic; the  causing  or  suffering  any  offal,  filth, 
or  noisome  substance  to  be  collected  or  re- 
main in  any  place  to  the  prejudice  of 
others,     .     .     .    are   nuisances.'* 

win  Francisco  v.  Furry  (1908)  82  Neb. 
T..R.A.1917C. 


754,  118  N.  W.  1102,  the  court  reversed  for 
further  proceedings  a  judgment  enjoining 
the  defendants  from  the  use  of  yards  al- 
leged to  be  adjacent  to  a  thickly  settled 
part  of  the  city,  **for  the  feeding  of  a  large 
number  of  cattle  and  hogs,  or  from  the  feed- 
ing of  a  large  number  of  either  cattle  or 
hogs  in  said  yard,**  but  not  preventing  ''the 
yarding  and  keeping  of  a  reasonable  number 
of  cattle  from  time  to  time,  where  the  said 
cattle  are  only  being  kept  there  for  tempo- 
rary purposes,  and  not  in  such  numbers  as 
to  becomie  in  any  manner  a  nuisance,"  and 
not  preventing  the  keeping  of  "a  reasonable 
number  of  hogs  for  feeding,  providing  tliat 
the  said  defendants  do  not  keep  hogs  in 
said  yards  in  such  numbers  as  to  in  any 
manner  become  a  nuisance.**  The  appellate 
court  said:  "That  the  defendants  should 
be  enjoined  from  conducting  their  business 
in  the  yard  in  such  a  manner  as  to  make  it 
a  nuisance  cannot  be  denied;  but,  when  the 
court  goes  beyond  this  and  limits  the  time 
of  its  use  for  keeping  cattle  or  hogs,  or  the 
number  to  be  kept,  we  think  that  it  has 
extended  its  decree  beyond  proper  bounds. 
Until  it  is  shown  that  the  yard  cannot  be 
maintained  as  a  feeding  yard  without  be- 
coming a  nuisance,  the  feeding  of  cattle 
therein  should  not  be  enjoined.  The  order 
of  the  court  should  go  no  further  than  to 
enjoin  the  defendants  from  making  a  nui- 
sance of  their  feed  yard.** 

It  may  be  noted  that  in  Dibrell  v.  Cole- 
man (1914)  —  Tex.  Civ.  App.  — ,  172  S.  \V. 
550,  a  case  without  the  scope  of  this  note, 
the  court,  in  holding  a  city  ordinance  void 
which  made  it  unlawful  to  keep  any  hog 
in  any  inclosure  in  the  city,  said:  "To 
keep  a  hog  is  not,  within  itself,  unlawful, 
and  is  not  a  nuisance  per  se.  It  can  scarce- 
ly be  contended  that  to  keep  a  single  hog 
in  an  inclosure  of  20,  60,  or  70  acres,  such 
as  is  alleged  to  exist  within  the  corporate 
limits  of  the  city  of  Coleman,  and  in  the 
sparsely  settled  portions  thereof,  would 
produce  any  disagreeable  odor,  or  interfere 
with  the  comfort  or  health  of  any  inhabit- 
ant of  that  town." 

For  a  case  on  the  statutory  authority  of 
the  board  of  health  of  a  town  to  order  the 
owner  to  remove  a  nuisance  consisting  of  a 
filthy  hogpen  and  stable,  see  Com.  v.  Aldens 
(1886)  143  Mass.  113,  9  X.  E.  15. 

It  may  be  noted  that  in  Johnston  v.  Mack 
Mfg.  Co'  (1909)  1J5  W.  Va.  544,  24  L.R.A. 
(N.S.)  1189,  131  Am,  St.  Rep.  979,  64  S.  E. 
841,  21  Am.  Neg.  Rep.  359,  it  was  held, 
where  the  defendant's  boar  went  on  un- 
fenced  land  of  the  plaintiff  and  severely  in- 
jured him.  that  the  defendant  was  not  liable 
unless  it  appeared  that  the  boar  was  vicious 
and  that  the  defendant  had  previous  knowl- 
edge of  his  vicious  propensity. 

As  to  the  validity  of  a  statute  making  it 
unlawful  to  permit  hogs  to  run  at  large,  see 
Haigh  V.  Bell  (1895)  41  W.  Va.  19,  31  L.R.A. 
131,  23  S.  E.  666.  B.  B.  B. 
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STATE  OF  NEW  JERSEY 

V. 

JOHN  ZELLER,  Plff.  in  Err. 

(83  N.  J.  L.  6C6,  85  AU.  237.) 

Criminal    law  —  nioe:al    diseliarge    of 
icraiid  Jury  —  right  to  coniplaln. 

1.  An  accused  cannot  complain  that  the 
grrand  jury  to  which  the  Hiarge  against  him 
should  have  been  presented  was  unjustitl- 
ably  discharged,  if  be  was  in  fact  indicted 
by  a  legally  constituted  grand  jury  com- 
poeed  of  impartial  members. 

For  other  cases,  see  Grand  Jury,  J II,  in 
Dig.  1-52  N,  8. 

Same  —  right  to  question  title  of  elisors. 

2.  One  under  indictment  cannot  challenge 
the  l^ality  of  the  ^rand  jury  which  in- 
dicted him,  because  the  court  appointed 
elisors  to  select  the  grand  jury  upon  the 
sherifTs  becoming  disqualified  to  act,  and 
did  not  commit  the  duty  to  the  coroner, 
although  such  course  may  have  been  un^ 
authoriced. 

For  other  cases,  see  Grand  Jury,  III.  in 
Dig.  l-o2  y.  8. 

(Garrison  and  Minturn,  J  J.,  dissent.) 

(November  18,  1012.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  affirming  a  judgmeint  of  the 
Court  of  Over  and  TeiTniner  for  Hudson 
County  convicting  defendant  of  criminal  con- 
spiracy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  6.  Hudspeth  and  Mar* 
shall  Van  Winkle,  for  plaintiff  in  error; 

Tite  challenge  of  the  array  should  not 
have  been  sustained. 

Com.  V.  Walsh,  124  Mass.  82;  O'Connell 
V.  Reg.  11  Clark  ft  F.  155,  8  Eng.  Reprint; 
1061,  9  Jur.  25;  Rilev  ▼.  Chicago,  M.  & 
St.  P.  R.  Co.  «7  Minn.' 167,  69  N.  W.  718, • 
Dunrah  v.  State,  44  Miss.  796;  State  v. 
Speaks,  94  N.  C.  866:  8  Bl.  Com.  357; 
Whart.  Crim.  Law,  §  2946;  1  Chitty,  Crim. 
Law,  587. 

The  courts  of  oyer  and  terminer  of  Eng- 
land possessed  no  power  to  suspend  the 
functions  of  a  grand  jury  by  discharging  it. 

Portis  V.  State,  23  M'iss.  581. 

The  appointment  of  an  elisor  is  an  ex- 
traordinary power,  out  of  the  usual  course 
of  law,  and  to  be  exercised  only  in  strict 
conformity  with  the  authority  given. 

Note.  ^  As  to  effect  of  selection  of  grand 
jury  by  unauthorized  person,  see  annota- 
tion following  this  case,  post,  220. 

For  annotation  of  other  questions  in  re- 
lation to  prrand  jiiries,  Bee  Index  to  L.R.A. 
Notes,  under  the  title,  *'Grand  Jury." 
L.R.A.im7C. 


An  elisor  may  be  appointed  to  take 
charge  of  the  jury  when  the  sheriff  and  his 
deputies  are  disqualified  and  the  coroner 
is  physically  disabled  from  performing  the 
duty. 

People  V.  Ebanks,  117  Csl.  662,  40  L,R.A. 
269,  49  Pac.  1049;  Bruncr  v.  Superior  Ct. 
92  Cal.  239,  28  Pac.  341;  3  BI.  Com.  355; 
Crocker,  Sheriffs,  §  2;  Kelly  v.  James,  1  N. 
J.  L.  6;  People  ▼.  Fellows,  122  Cal.  233,  54 
Pac.  830;  People  v.  Young,  108  Cal.  8,  41 
PAc.  281 ;  Holland  v.  Heron,  Barnes,  Notes 
466,  94  Eng.  Reprint,  1006. 

The  court  was  without  jurisdiction  to 
cause  a  grand  jury  to  be  selected  and  drawn 
by  eHsors,  and  the  indictment  herein  was 
void. 

35  Cyc.  1526;  Peak  v.  State,  50  N.  J.  L. 
179,  12  Atl.  701;  State  v.  Johnson,  1  N. 
J.  L.  219;  Nidiollfl  v.  State,  5  N.  J.  L.  540; 
State  T.  Doherty,  00  Me.  504;  Dutell  v. 
State,  4  Greene,  126;  Cross  v.  State,  63 
Ala.  40;  Vanauken  v.  Beemer,  4  N.  J.  L. 
864;  R6X  V.  Warrington,  12  Mod.  22,  88 
Eng.  Reprint,  1138;  State  v.  Rickey,  9  N. 
J.  L.  293. 

An  indictment  found  by  an  illegally  con- 
stituted body  is  worthless,  and  all  proceed- 
ings based  upon  it  void. 

People  V.  Thurston,  5  Cal.  69;  People  v. 
Coffman,  24  Cal.  234;  State  v.  McNamara, 
8  Nev.  76;  Rainey  v.  State,  19  Tex.  App. 
479;  State  v.  Williams,  5  Port.  (Ala.)  130; 
Stokes  V.  State,  24  Miss.  621;  Bur  ley  v. 
State,  1  Neb.  385;  State  v.  Lawrence,  12 
Or.  297,  7  Pac.  116,  6  Am.  Crim.  Rep.  162. 

Mr.  Gilbert  Collins  also  for  plaintiff  in 
error. 

Messrs.  Pierre  P.  Garven  and  Robert 
H.  McK^arter  for  the  State. 

Gunimere,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Tlie  plaintiff  in  error  was  convicted  in 
the  Hudson  oyer  on  an  indictment  charg- 
ing a  criminal  conspiracy.  On  a  writ  of 
error  to  the  supreme  court  that  tribunal 
affirmed  the  conviction,  and  the  present 
writ  removes  to  this  court  the  judgment  of 
affinnance. 

At  the  opening?  of  the  September  term, 
1911,  of  the  Hudson  oyer,  the  prosecutor 
of  the  pleas  challenged  the  array  of  grand 
jurors  returned  by  the  sheriff,  upon  the 
ground  that  a  criminal  charge  against  that 
officer  would  be  required  to  be  considered 
and  acted  upon  by  the  grand  jury  of  that 
term,  and  that,  by  reason  thereof,  the 
sheriff  was  disqualified  to  summon  them. 
The  court  sustained  the  challenge,  dis- 
charged the  whole  panel  of  grand  jurors, 
and  then  issued  its  venire  to  two  elisors 
selected  by  the  court,  commanding  those 
officers  to  summon   a  new  grand  jury  for 


218 


XEVV  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


that  term,  and  this  was  done;  the  eliBors 
having  first  been  duly  sworn  into  office. 
Among  the  indictments  presented  by  this 
new  body  was  the  one  upon  which  the  pres- 
ent plaintiff  in  error  was  convicted.  When 
he  was  arraigned  before  the  court,  he 
moved  to  quash  the  indictment  found  against 
him  upon  the  ground  that  the  court  of 
oyer  and  terminer  had  no  power  to  disquali- 
fy the  sheriff  for  the  offense  alleged  to 
have  been  committed  by  him,  and  that  the 
challenge  of  the  prosecutor  of  the  pleas, 
therefore,  should  not  have  been  sustained, 
and  upon  the  further  ground  that  upon 
the  sustaining  of  the  cballenge  the  venire 
for  a  new  grand  jury  should  have  gone  to 
the  coroners,  or  to  a  coroner,  and  not  to 
elisors  appointed  by  the  court.  -The  motion 
to  quash  was  denied,  and  this  refusal  was 
made  one  of  the  grounds  upon  which  the 
plaintiff  in  error  sought  in  the  supreme 
court  a  reversal  of  tlie  conviction  against 
him.  The  review  was  had  under  the  136th 
section  of  the  Criminal  Procedu]|^e  Act  (Act 
June  14,  1898  [P.  L.  p.  915]),  and  under 
that  statutory  provision  the  refusal  of  the 
motion  to  quash,  although  a  matter  of  dis- 
cretion, constituted  good  ground  for  setting 
aside  the  conviction,  if  the  judicial  discre- 
tion was  improperly  exercised. 

The  grounds  upon  which  the  motion  to 
quash  was  rested  were  each  of  them  Urged 
before  the  supreme  court  as  requiring  a 
reversal  of  the  conviction.  That  court  held 
as  to  the  first  ground  (viz.,  that  the  oyer 
erred  in  sustaining  the  challenge  to  the 
grand  jury  drawn  by  the  sheriff)  that  the 
discharge  of  that  body,  whether  justifiable 
or  not  was  a  matter  of  no  concern  to  the 
plaintiff  in  error,  for  the  reason  that  he 
had  no  right  to  have  the  charge  laid  against 
him  investigated  by  that  particular  grand 
jury.  We  concur  with  the  supreme  court 
upon  this  point.  Tlie  extent  of  the  right 
of  a  person  charged  with  crime,  in  this  re- 
gard, is  that  such'  charge  shall  be  investi- 
gated by  a  grand  jury  legally  constituted, 
and  composed  of  impartial  members.  When 
an  indictment  is  presented  against  him  by 
such  a  body,  its  validity  is  not  affected  by 
the  fact  that  the  charge  was  not  considered 
by,  or  was  ignored  by,  a  prior  grand  jury. 

As  to  the  second  ground  upon  which  the 
motion  to  quash  was  rested  (i.  e.,  that  upon 
the  sustaining  of  the  challenge  the  venire 
for  a  new  grand  jury  should  have  gone  to 
the  coroners,  or  a  coroner,  instead  of  to 
elisors),  the  supreme  court  held  that  by 
virtue  of  §  8  of  our  act  concerning  juries 
(Comp.  Stat.  p.  2966),  the  oyer  was  vested 
with  discretionary  pow.er  to  issue  a  venire 
for  the  summoning  of  a  grand  jury  either 
to  coroners  or  to  elisors  as  it  should  deem 
advisable,  whenever  the  sheriff  of  the  county 
L.R.A.1917C. 


was  disqualified  from  the  performance  of 
that  duty,  and  that  "therefore  this  ground 
also  was  without  merit. 

The  statutory  provision  appealed  to  is 
in  the  following  words:  "That  every  grand 
and  petit  juror  shall  be  summoned  by  the 
sheriff  or  his  deputy,  or  by  one  of  the  coro- 
ners or  elisors  when  the  venire  shall  be 
awarded  to  the  coroners  or  elisors,  by  notice 
in  writing,  under  his  or  their  hands,  and 
served  either  personally,  or  left  at  the  dwell- 
ing house  of  suoh  juror,  six  days  at  least 
before  the  day  on  which  such  juror  is  re- 
quired to  appear."  It  is  argued  before  us 
that  the  supreme  court  erred  in  considering 
that  this  statute  conferred  upon  the  oyer 
the  power  of  determining  by  what  officers 
a  grand  jury  should  be  selected  in  case  of 
the  disqualification  of  the  sheriff;  the  sug- 
gestion of  counsel  being  that  it  only  deals 
with  the  summoning  of  the  members  of  that 
body  after  its  membership  has  been  ascer- 
tained by  a  prior  selection  from  amoQg  the 
body  of  the  qualified  citizens  of  the  county. 
It  is  true  that  the  statute  speaks  of  siun- 
moning,  not  of  selecting,  grand  jurors,  but 
by  necessary  implication  it  contains  a 
legislative  recognition  of  the  fact  that  there 
may  be  conditions  which  would  render  it 
.improper  to  commit  the  selection  of, grand 
jurors  to  either  the  sheriff  or  the  coroners 
of  the  county,  and  deals  with  those  condi- 
tions; for  it  cannot  be  supposed  that  the 
legislature  contemplated  the  existence  of  a 
situation  which  would  render  it  improper 
to  permit  those  ofiicers  to  perform  the  mere 
manual  labor  of  leaving  written  notices 
with  persons  who  had  been  selected  as  mem- 
bers of  a  grand  jury,  and  yet  which  would 
not  render  it  improper  for  such  officers  to 
select  such  members.  That  power  exists  in 
the  oyer  to  appoint  elisors  to  select  and 
summon  grand  jurors  in  a  proper  case,  cer- 
tainly when  both  the  sheriff  and  the  coro- 
ners are  disqualified  to  perform  such  serv- 
ices, we  have  no  doubt.  The  fact  that  no 
case  can  be  found  in  the  books  in  which 
the  existence  of  such  a  power  has  been  de- 
clared (if  such  be  the  fact,  as  counsel  for 
plaintiff  in  error  assert)  is  unimportant; 
the  probable  reason  for  such  absence  of  de- 
cision being  that  no  one  up  to  the  present 
time  has  ever  thought  of  challenging  its 
existence. 

Whether  the  statute  confers  power  upon 
the  court  to  issue  its  precept  to  elisors, 
rather  than  to  coroners,  in  case  of  the  dis- 
qualification of  the  sheriff,  is  a  much  more 
doubtful  question,  and  one  upon  which  we 
are  not  all  agreed.  But,  assuming  that  the 
construction  put  upon  the  statute  by  the  su- 
preme court  is  erroneous,  what  is  the 
situation?  The  original  grand  jury  drawn 
by  the  sheriff  having  been  discharged  from 
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service,  the  sheriff  being  disqualified  to  act 
in  selecting  and  summoning  a  new  one,  and 
the  oyer  having  power  to  cause  such  new 
grand  jury  to  be  selected  and  summoned, 
the  question  was  presented  to  that  court, 
By  what  officer  or  officers  shall  that  duty  be 
performed?  The  determination  of  that 
question  involved  the  construction  of  the 
8th  section  of  the  act  concerning  juries. 
Construing  it  as  the  supreme  court  did 
afterward,  the  oyer,  considering  that  it 
would  make  for  the  better  administration 
of  justice  not  to  have  the  grand  jury  select- 
ed by  coroners,  thereupon  appointed  elisors, 
and  issued  its  venire  to  those  officers  who, 
in  obedience  to  the  command  of  the  writ, 
caused  the  members  of  the  grand  jury  which 
presented  the  indictment  against  the  plain- 
tiff in  error  to  come  before  the  court.  That 
these  members  were  properly  sworn  as 
grand  jurors,  that  they  were  good  and  law- 
ful men  duly  qualified  to  serve  as  sueh,  and 
that  they  were  wholly  impartial  as  between 
the  state  and  the  plaintiff  in  error,  ia  not 
denied. 

The  case  then  resolves  itself  into  tbia: 
Can  a  person  under  indictment  successful- 
ly challenge  a  grand  jury  so  constituted 
upon  the  ground  that  the  title  of  the  officers 
by  whom  it  was  selected  and  summoned  is 
invalid?  It  has  never  been  suggested,  so 
far  as  I  know,  that  a  person  against  whom 
an  indictment  has  been  presented  by  a  grand 
jury  may  defeat  a  prosecution  imder  it  by 
showing  that  the  sheriff  who  selected  and 
summoned  the  grand  jury  by  which  it  was 
found  was  not  entitled  to  hold  the  office  of 
which  he  was  the  incumbent,  because  he 
was  not  eligible  thereto,  or  had  not  been 
duly  elected  to  it,  or  for  any  other  reason. 
And  yet,  if  the  invalidity  of  the  title  of 
the  elisors  in  this  case  to  the  office  to  which 
they  were  appointed  by  the  oyer  can  be  made 
the  basis  of  overthrowing  an  indictment 
found  by  a  grand  jury  summoned  by  them, 
it  must  be  equally  true  that  the  same  re- 
sult must  follow  in  the  case  of  an  indict- 
ment found  by  a  grand  jury  summoned  by 
a  sheriff  who  was  not  legally  entitled  to 
hold  the  office  which  he  filled.  That  the 
title  of  the  incumbent  to  an  office  cannot 
be  attacked  in  this  collateral  way  we  think 
entirely  settled. 

Tlie  validity  of  his  acts,  so  far  as  they 
affect  the  public  or  individuals,  does  not  at 
all  depend  upon  the  perfectness  of  his  title 
thereto.  It  is  enough  if  that  title  be  a 
colorable  one.  As  was  said  by  Magle,  Ch.  J., 
speaking  for  this  court  in  Erwin  v.  Jersey 
City.  60  N.  J.  L.  141,  64  Am.  St.  Rep.  584, 
37  Atl.  732:  "When  an  official  person  or 
body  has  apparent  authority  to  appoint  to 
public  office,  and  apparently  exercises  such 
authority,  and  the  person  so  appointed 
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enters  upon  and  performs  the  duties  of  such 
office,  his  acts  will  be  held  valid  in  respect 
to  the  public,  whom  he  represents,  and  to 
third  persons  with  whom  he  deals  officially, 
notwithstanding  there  was  a  want  of  power 
to  appoint  him  in  the  person  or  body  which 
professed  to  do  so."  In  using  this  language 
the  learned  jurist  exploited  no  novel  doc- 
trine, but  merely  gave  expression  to  a  legal 
principle  which  has  been  universally  adopt- 
ed by  courts  which  administer  the  law  un- 
der common-law  rules.  Its  application  to 
the  present  case  demonstrates  that  the  legal- 
ity of  the  existence  of  the  grand  jury  which 
presented  the  indictment  against  the  plain- 
tiff in  error  did  not  depend  at  all  upon  the 
validity  or  invalidity  of  the  title  of  the 
officers  by  whom  that  body  was  selected  and 
summoned,  and  that  acts  done  by  it  in  the 
performance  of  the  duty  imposed  upon  it  of 
presenting  for  trial  all  violators  of  the 
criminal  law  are  as  impregnable  against  at- 
tack as  if  they  had  been  selected  and  sum- 
moned by  an  officer  whose  authority  to  do 
so  was  beyond  question.  For  this  reason, 
we  think  the  second  ground  upon  which  the 
motion  to  quash  was  rested  was  without 
substance. 

None  of  the  other  assignments  of  error 
having  been  considered  worthy  of  discussion 
by  counsel,  either  in  the  oral  argument  had 
before  us,  or  in  the  briefs  submitted,  we 
have  treated  them  as  being  abandoned,  and 
for  this  reason  have  not  taken  them  under 
consideration. 

The  judgment  under  review  will  be 
affirmed. 

Garrison,  J.,  dissenting: 

If  our  courts  of  oyer  and  terminer  have 
the  inherent  authority  to  call  into  being 
grand  juries  selected  by  court  appointees, 
which  is  the  major  premise  of  the  conclu- 
sion that  has  been  reached,  I  could  pr^  >- 
ably  concur  in  the  minor  propositions  dis- 
cussed in  the  opinion. 

As  it  is,  I  have  given  them  scant  con- 
sideration for  the  reason  that  I  have  been 
unable  to  discover  a  vestige  of  such  author- 
ity, real  or  apparent,  in  the  criminal  courts 
of  this  state,  or  in  those  of  the  mother 
country.  The  absence  of  such  authority  in 
the  courts  of  this  state  is  accounted  for  by 
its  absence  in  the  courts  of  England,  but 
the  absence  of  any  indication  of  such  an 
authority  in  the  courts  of  England  cannot 
be  accounted  for  upon  the  supposition  that 
such  authority  was  so  universally  conceded 
that  no  one  ever  thought  of  challenging  its 
existence  or  of  noting  its  exercise.  Such  a 
supposition  ignores  alike  the  history  of  the 
English  Constitution  and  the  fullness  and 
fidelity  of  her  legal  literature.  Rather  is  it 
that  the  existence  of  such  authority  was  so 
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plainly  repugnant  to  the  Bill  of  Rights  that 
no  court  in  England  since  Magna  Charta 
has  ever  thought  of  exercising  it;  for  the 
significance  of  the  historic  pledge  of  the 
English  King  that  no  subject  should  be  put 
to  criminal  trial  unless  upon  presentment 
by  the  grand  inquest  lay  in  the  fact  that 
the  grand  inquest  was  selected  by  the 
sheriff  of  the  county  or  the  coroners,  where- 
as the  ''inquests  for  the  hundreds/'  which 
had  persisted  since  Bracton's  time,  were, 
oftener  than  not,  selected  by  the  appointees 
of  the  King's  judges.  It  was  precisely  at 
this  practice  that  the  paramount  provision 
of  Magna  Charta  was  directly  aimed.  To 
say  that  the  desired  result  was  not  attained 
is  to  rewrite  history.  To  say  that  it  was 
attained,  but  that  the  reprobated  practice 
was  suffered  to  be  resumed  by  the  King's 
judges,  not  only  without  challenge,  but 
without  ever  attracting  the  attention  of 
le^l  historians,  is  at  once  to  misconceive 
the  temper  of  the  English  people,  and  to 
undervalue  tlie  historians  of  their  law.  If 
such  bad  been  the  fact,  some  case,  one  at 
the  very  least,  would  have  been  recorded, 
and,  what  is  more,  would  have  figured  large 
in  the  history  of  English  constitutional 
law. 

The  selection  of  a  grand  jury  by  elisors 
is  a  subject  upon  which  the  literature  of 
the  English  law  is  silent,  and  there  is  no 
other  source  of  information  as  to  the  law 
except  its  literature.  The  reason  why  the 
term  "elisor"  and  the  notion  conveyed  by 
it  are  confined  in  the  literature  of  the  law 
to  trial  juries  is  explained  by  this  para- 
mount provision  of  the  Bill  of  Rights,  which 
did  not  admit  of  the  resumption  by  the 
courts  of  the  power  that  had  been  taken 
from  them;  i.  e.,  the  selection  of  the  grand 
inquest    by    appointees    of    the     judges    of 


assize.  The  term  "elisor"  means  in  the  law 
an  officer  appointed  by  a  trial  court  to  select 
a  trial  jury. 

To  pursue  this  matter  to  a  demonstration 
is,  however,  no  part  of  the  purpose  of  this 
memorandum,  the  sole  object  of  which  is  to 
point  out  that  my  vote  is  based  not  upon 
any  dissent  from  the  minor  propositions 
discussed  in  the  opinion  of  the  court,  but 
upon  tlie  erroneous  premise  to  which  such 
propositions  are  applied ;  viz.,  that  tlie  court 
of  oyer  and  terminer  has  authority  to  ap- 
point elisors  to  select  grand  jurors. 

An  elisor-drawn  grand  jury  is  therefore  a 
legal  anomaly  that  results  in  the  violation 
of  the  provision  of  §  9  of  article  1  of  our 
Constitution,  which  says,  "No  person  shall 
be  held  to  answer  for  a  criminal  offense  un- 
less on  the  presentment  or  indictment  of  a 
grand  jury;"  for  a  body  of  citizens  got  to- 
gether by  persons  occupying  no  office  known 
to  the  law,  and  whom  the  court  had  no 
power  to  appoint  to  the  performance  of  that 
official  duty,  is  not  a  grand  jury.  Whether 
a  conviction  under  an  indictment  present- 
ed by  such  a  body  is  "due  process  of  law'* 
is  within  the  discussion,  although  not  with- 
in the  decision,  in  Hurtado  v.  California, 
110  U.  S.  516,  28  L,  ed.  232,  4  Sup.  Ct.  Rep. 
Ill,  292. 

I  vote  to  reverse  the  judgment  in  this 
case. 

Mr.  Justice  Mlitturn  requests  me  to  say 
that  he  concurs  in  the  foregoing  view,  which 
is  the  ground  upon  which  he  also  votes  to 
reverse. 

Writ  of  error  dismissed  by  the  Supreme 
Court  of  tlie  United  States,  November  3, 
191.3,  in  231  U.  S.  737,  58  L.  ed.  400,  34 
Sup.  Ct.  Rep.  316. 


AnnotatioB — EflFect  of  selection  of  grand  jury  by  unauthorizecl  person. 


The  cases  collated  in  this  note  are 
only  those  in  which  the  legality  of  a 
grand  jury  has  been  attacked  on  the 
ground  that  a  person  participating  in  its 
selection  was  without  legal  authority  so 
to  act.  The  note  does  not,  however,  in- 
clude cases  in  which  the  authority  of  the 
officer  participating  in  the  selection  or 
summoning  of  the  grand  jury  is  attacked 
on  the  ground  that  he  had  failed  to  take 
the  prescribed  oath,  or  on  the  ground  of 
defects  in  the  writ  under  which  he 
acted.  Nor  does  its  scope  include  cases 
in  which  the  question  is  whether  or  not 
the  person  selecting  or  summoning  the 
jury  had  in  fact  authority  so  to  do;  nor 
cases  in  which  the  question  is  w^hether 
the  fact  that  the  officer  administering  the 

oath  to  the  grand  jury  is  not  de  jure  will 
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invalidate  their  proceedings.  For  a  col- 
lection of  cases  upon  the  questions  thus 
excluded,  see  ^lote  in  27  L.R.A.  776,  on 
"Organization  of  grand  jury." 

The  weight  of  authority,  as  developed 
by  the  cases  falling  within  the  scope  of 
this  note,  appears  to  be  that,  where  the 
person  participating  in  the  selection  of  a 
grand  jury  is  acting  under  color  of  title 
to  the  office,  the  duties  of  which  he  is 
assuming  to  perform,  the  grand  jury  is 
a  lawful  body,  under  the  rule  that  acts  of 
a  de  facto  officer  are  not  open  to  question 
in  collateral  proceedings.  But  w-here  he 
is  without  color  of  authority  to  do  the 
acts  which  he  assumes  to  perform,  and 
usurps  duties  which  the  law  has  assigned 
to  another,  and  the  provision  for  the  per- 
formance of  such  acts  by  the  proper  of- 
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ficer  is  mandatory,  the  grand  jury  so 
selected  is  not  a  legal  body,  and  indict- 
ments found  by  it  are  void.  Where,  how- 
ever, the  statute  is  not  mandatory,  but 
merely  directory  in  prescribing  the  per- 
formance of  such  acts*  by  a  certain  of- 
ficer, their  performance  by  another  per- 
son is  a  mere  iirregularity,  which  will  not 
vitiate  the  indictment. 

Wl&ere  person  partioipatins  in  selec- 
tion la  a  de  f  aeto  officer. 

State  v,  Zeller,  ante,  217,  is  followed 
in  State  v.  McDevitt  (1913)  84  N.  J.  L. 
11,  87  Atl.  123;  and  State  v.  Kelly  (1914) 
86  N.  J.  L.  704,  94  Atl.  1103,  affirming 
(1913)  84  N.  J.  L.  1,  87  Atl.  128. 

A  plea  in  abatement  that  the  grand 
jurors  were  returned  by  two  persons, 
naming  them,  who  were  not  sheriffs,  is 
bad,  because  the  court  may  infer  that 
the  persons  named  acted  as  de  facto 
sheriifiFs  and  were  recog:nized  as  such. 
Leech's  Case  (1682)  9  How.  St.  Tr. 
(Eng.)  358. 

An  indictment  will  not  be  quashed  be- 
cause found  by  a  grand  jury  drawn  by 
commissioners,  two  of  whom  were  sub- 
sequently ousted  from  office  by  quo  war- 
ranto proceedings,  the  official  act  of  an 
officer  de  facto  being  just  as  valid  for 
all  purposes  as  those  of  an  officer  de  jure, 
so  far  as  the  public  and  third  persons 
are  concerned.  Logan  v.  State  (1907) 
149  Ala.  11,  42  So.  10. 

The  validity  of  an  indictment  found 
by  a  grand  jury  is  not  affected  by  the 
invalidity  of  the  appointment  of  the 
sheriff  who  summoned  it,  his  acts  as  a 
de  facto  officer  being  good.  People  v. 
Roberts  (1856)  6  0»L  214. 

Where  a  statute  permits  a  challenge 
to  the  panel  for  one  or  more  of  the  fol- 
lowing causes  only:  First,  that  the  req- 
uisite number  of  ballots  were  not  drawn 
from  the  jury  box  as  prescribed  by  law ; 
second,  that  the  notice  of  the  drawing 
of  the  grand  jury  was  not  given  as  pre- 
scribed by  law;  and,  third,  that  the 
drawing  was  not  had  in  the  presence  of 
the  officers  or  officer  designated  by  law, 
— a  motion  will  not  lie  to  set  aside  the 
indictment  on  the  ground  that  the  court 
erroneously  directed  the  venire  to  be 
summoned  by  the  coroner  instead  of  the 
sheriff;  and  this  notwithstanding  an- 
other statute  provides  for  the  setting 
aside  of  an  indictment  on  motion  where 
it  is  not  found  indorsed  and  presented  as 
prescribed  by  law.  People  v.  Southwell 
(1873)  46  Oal.  141. 

A  motion  to  quash  an  indictment  will 
not  lie  because  it  was  found  by  a  grand 

i'ury    selected    and    summoned    by    the 
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marshal  under  order  of  the  court,  when 
the  selection  should  have  been  made  by 
the  jury  commissioners,  where  such 
course  was  the  result  of  a  misconstruc- 
tion of  the  law,  made  in  good  faith  by 
the  presiding  judge.  Reynolds  v.  Unit- 
ed States  (1907)  7  Ind.  Terr.  51,  103  S. 
W.  762. 

An  indictment  is  not  invalid  because 
found  by  a  grand  jury  selected  by  a 
board  of  supervisors  who  were  de  facto 
but  not  de  jure.  Durrah  v.  State  (1870) 
44  Miss.  789. 

It  cannot  be  pleaded  in  abatement  of 
an  indictment  that  the  presiding  judge 
has  no  legal  title  to  his  office.  Davis 
V.  State  (1915)  108  Miss.  710,  67  So. 
178. 

The  validity  of  an  indictment  found 
by  a  grand  jury  is  not  affected  by  the 
fact  that  the  statute  purporting  to  re- 
peal the  statute  under  which  the  grand 
jury  was  impaneled  and  sworn,  and  then 
adjudged  unconstitutional,  was  .subse- 
quently declared  by  an  appellate  court 
to  be  constitutional.  State  v.  Toth 
(1914)  86  N.  J.  L.  247,  90  Atl.  1125. 

A  grand  jury  drawn  by  a  de  facto 
commissioner  is  as  regular  as  one  drawn 
by  a  de  jure  commissioner.  Dolan  v. 
People  (1876)  64  N.  Y.  485,  affirming 
(1875)  6  Hun,  232. 

It  is  no  ground  for  a  plea  in  abate- 
ment to  an  indictment  that  the  grand 
jury  by  which  it  was  found  was  drawn 
by  officers  who  were  not  de  jure,  the 
acts  of  de  facto  officers  not  being  open 
to  question  in  a  collateral  proceeding. 
State  V.  Krause  (1894)  1  Ohio  N.  P.  91, 
1  Ohio  S.  &  C.  P.  Dec.  122. 

In  some  cases,  however,  where  it 
would  seem  that  this  principle  was  prop- 
erly applicable,  the  courts  have  failed  to 
apply  it. 

Thus  in  Bruner  v.  Superior  Ct.  (1891) 
92  Cal.  239,  28  Pac.  341,  it  was  held  that 
an  indictment  found  by  a  grand  jury 
summoned  by  an  elisor  appointed  by  the 
court  is  void  where  no  charge  of  par- 
tiality, interest,  or  disqualification  of 
any  kind  had  been  made  against  the 
sheriff,  and  the  record  shows  that  the 
sheriff  was  discarded  and  the  elisor  ap- 
pointed simply  because  the  court  chose 
to  do  so. 

And  in  Com.  v.  Graddy  (1863)  4  Met. 
(Ky.)  223,  it  was  held  that  a  summoning 
of  grand  jurors  by  a  person  appointed 
by  the  court  to  act  as  sheriff  in  sum- 
moning jurors  and  attending  upon  the 
court  is  a  substantial  error  warranting 
the  quashing  of  the  indictment  under 
Crim  Code,  §  179,  which  declares  that 
an  indictment  may  be  set  aside  for  ''a 
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substantial  error  in  the  summoning  or 
formation  of  the  grand  jury,"  where  no 
provision  is  made  by  statute  for  the 
summoning  of  grand  jurors  except  by 
the  sheriff  or  the  coroner. 

Where   offioer'a    authority   is   derired 
from  nnconstitiitional  statute. 

In  a  lower  court  case  in  New  York  it 
has  been  held  that  a  grand  jury  drawn 
and  selected  under  an  unconstitutional 
statute  is  not  a  legal  grand  jury,  and  an 
indictment  found  by  it  must  be  set  aside. 
People  V.  Duff  (1883)  1  N.  Y.  Crim.  Rep. 
307. 

But  in  People  v.  Petrea  (1883)  92 
N.  Y.  128,  and  People  v.  Fitzpatrick 
(1883)  30  Hun  (N.  Y.)  493,  66  How.  Pr. 
14,  it  was  held  that  the  objection  that 
a  grand  jury  was  drawn  from  names 
selected  under  an  unconstitutional  law 
cannot  be  maintained  by  one  charged 
with  a  criminal  offense  where  the  action 
or  proceeding  challenged  as  irregular  and 
void  ]^as  taken  under  the  color  of  law- 
ful authority. 

An  indictment  preferred  by  a  grand 
jury  organized  by  a  de  facto  judge  is 
not  void,  although  it  is  subsequently  as- 
certained that  the  statute  under  which 
the  judge  was  appointed  was  unconsti- 
tutional. Ex  parte  State  ex  rel.  Atty. 
Gen.  (1904)  142  Ala.  87,  110  Am.  St. 
Rep.  20,  38  So.  835, 

Irresnlarity  in  exercise  of  authority. 

Where  the  statute  providing  that  the 
"judge  of  the  court"  must  in  open  court 
draw  from  the  box  the  names  of  eighteen 
persons  who  shall  be  impaneled  and 
sworn  as  the  grand  jury  declares  that 
the  provisions  for  the  selecting,  draw- 
ing, summoning,  or  impaneling  of  jurors 
shall  be  regarded  as  directory,  and  not 
mandatory,  and  that  no  objection  can  be 
taken  to  any  venire  of  jurors  except  for 
fraud  in  drawing  or  summoning  the  ju- 
rors, the  formation  of  tiie  grand  jury 
cannot  be  attacked  on  the  ground  that 
the  grand  jury  was  drawn  by  the  "court." 
Odora  v.  State  (1911)  1  Ala.  App.  68,  56 
So.  546. 

A  grand  jury  called  by  order  of  the 
judge  in  vacation,  instead  of  by  order 
of  the  district  court,  is  a  de  facto  grand 
jury,  where  it  has  been  impaneled, 
charged,  and  sworn  by  the  court;  and, 
under  §  69  of  the  Criminal  Code,  which 
provides  that  "no  plea  in  abatement  or 
other  objection  shall  be  taken  to  any 
grand  jury  duly  charged  and  sworn,  for 
any  alleged  irregularity  in  their  selec- 
tion, unless  such  irregularity,  in  the 
opinion  of  the  court,  amounts  to  corrup- 
tion," the  irregularity  in  its  eonstitution 
L.R.A.1917C. 


will  not  vitiate  an  indictment  returned  by 
it.  State  V.  Marsh  (1874)  13  Kan.  596. 
Under  a  statute  (Ala.  Code  1896,  § 
5269)  providing  that  no  objection  can  be 
taken  to  an  indictment  on  the  ground 
that  any  member  of  the  grand  jury  was 
not  legally  qualified,  that  the  grand 
jurors  were  not  legally  drawn  or  sum- 
moned, or  on  any  other  ground  going  to 
the  formation  of  the  grand  jury,  except 
that  the  jurors  were  not  drawn  in  the 
presence  of  officers  designated  by  law, 
and  that  no  objections  can  be  taken  to 
the  formation  of  a  special  grand  jury 
summoned  by  direction  of  the  court,  a 
motion  to  quash  an  indictment  will  not 
lie  because  no  order  was  given  by  the 
judge  directing  the  clerk  of  the  court  to 
issue  a  venire  for  the  grand  jury  which 
preferred  the  indictment.  Bentley  v. 
State  (1905)  —  Ala.  — ,  39  So.  649. 

Wl&ere  officer  acts  wholly  ontaide  tke 
■oope  of  hia  authority. 

Where,  in  summoning  persons  to  serve 
as  grand  jurors,  the  sheriff  acts  wholly 
outside  the  scope  of  his  authority,  which 
is  only  to  summon  such  persons  as  have 
been  selected  by  the  proper  officers,  the 
act  of  the  court  in  impaneling  the  grand 
jury  does  not  supply  the  want  of  au- 
thority in  the  sheriff  to  summon  the  per- 
sons who  were  placed  upon  it,  and  an 
indictment  found  by  it  should  be 
quashed.  State  v.  Williams  (1837)  6 
Port.  (Ala.)  130. 

Where  the  statute  imposes  on  the  sher- 
iff the  duty  and  responsibility  of  sum- 
moning the  persons  from  whom  a  suf- 
ficient number  to  complete  a  grand  jury 
are  to  be  drawn,  the  court  may  not  or- 
der sufficient  names  to  complete  the 
grand  jury  from  the  bystanders  in  the 
court  room  to  be  placed  upon  slips  and 
drawn;  and  an  indictment  found  by  a 
grand  jury  so  constituted  is  of  no  va- 
lidity. Finley  v.  State  (1878)  61  Ala. 
201, 

So,  where  persons  summoned  aa  grand 
jurors  were,  by  excuses  allowed,  reduced 
below  the  number  fifteen  and  the  judge, 
instead  of  having  an  order  entered  "com- 
manding the  sheriff  to  summon,  from  the 
qualified  citizens  of  the  county,  twice 
the  number  of  persons  required  to  com- 
plete the  grand  jury,"  ordered  the  sher- 
iff to  summon  from  the  bystanders  five 
talesmen  from  whom  to  select  two  more 
jurors,  the  grand  jury  was  not  lawfully 
constituted,  and  the  indictment  it  pre- 
ferred must  be  quashed.  Couch  v.  State 
(1879)  63  Ala.  163. 

An  indictment  attempted  to  be  pre- 
ferred by  a  grand  jury  organized  by  a 
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court  which  has  been  adjourned  by  oper- 
ation of  law  is  void.  Stevens  v.  State 
(1909)  162  AlA.  680,  60  So.  42. 

Under  a  statute  (Ala.  Code  1907,  § 
2572)  which  permits  objection  to  be 
taken  to  an  indictment  only  on  the 
ground  that  the  grand  jury  was  not 
drawn  "in  the  presence  of  the  officer 
designated  by  law/'  a  plea  in  abatement 
that  the  grand  jury  which  found  and  re- 
turned the  indictment  was  drawn  by  the 
judge  of  another  court  instead  of  by  the 
judge  of  the  circuit  court  in  which 
the  indictment  was  found  is  good. 
Spivey  v.  State  (1911)  172  Ala.  391,  56 
So.  232. 

Where  the  power  conferred  by  statute 
upon  the  county  court  to  make  out  a  list 
of  persons  qualified  to  serve  as  grand 
jurors  is  a  special  one,  and  is  limited  in 
its  exercise  by  the  statute  to  the  first 
term  of  the  county  court  after  the  ad- 
journment of  the  circuit  court,  a  plea  in 
abatement  will  lie  to  an  indictment  found 
by  a  grand  jury  selected  at  the  second 
term  of  the  county  court.  Wilburn  v. 
State  (1860)  21  Ark,  198. 

An  indictment  found  by  a  grand  jury 
selected  by  a  board  of  supervisors  at  a 
special  meeting  not  legally  convened 
should  be  quashed.  Mtlrsh  v.  People 
(1907)  226  m.  464,  80  N.  E.  1006. 

Where  the  clerk  is,  under  the  statute 
creating  jury  commissions,  not  only  a 
necessary  but  an  essential  and  indispen- 
sable member,  an  indictment  found  by  a 
grand  jury  drawn  without  the  presence 
and  co-operation  of  the  clerk  will  be 
quashed,  even  after  a  conviction.  State 
V.  Conway  (1883)  35  La.  Ann.  360. 

A  statutory  provision  that  no  defect 
or  irregularity  in  the  drawing  of  the 
jury  or  the  summoning  of  it  shall  be 
suf^cient  cause  to  set  aside  the  venire, 
unless  it  appears  that  some  fraud  has 
been  practised  or  some  great  wrong  com- 
mitted in  the  drawing  of  and  the  sum- 
moning of  the  jury,  has  reference  only 
to  irregularities  committed  by  the  jury 
commissioners;  and  where  a  person  not 
a  commissioner  intrudes  himself  upon 
their  deliberations,  and  does  acts  which 
it  is  their  duty  to  perform,  these  acts 
are  not  those  of  the  commissioners,  but 
of  one  who  has  no  authority  to  perform 
them,  and  are  absolutely  null  and  void; 
and  the  venire  drawn  should  be  set  aside. 
State  V.  Taylor  (1891)  43  La.  Ann.  1131, 
10  So.  203. 

Where  the  law  does  not  allow  the 
grand  jurors  to  be  selected  or  appointed 
by  the  judge,  but  requires  them  to  be 
drawn  from  an  envelop  containing  the 
panel,  the  judge  cannot  order  a  name 
LRA.1917C.' 


drawn  to  be  put  back  into  the  envelop; 
and  where  the  name  of  the  person  so 
put  back  is  not  among  those  drawn,  the 
grand  jury  is  illegally  constituted  and 
an  indictment  found  by  it  is  invalid. 
State  V.  McGarrity  (1916)  140  La.  — , 
73  So.  269. 

Where  the  judges  charged  by  statute 
with  the  duty  of  meeting  to  select  the 
names  of  a  stated  number  of  qualified 
persons  to  serve  as  grand  and  petit 
jurors,  from  a  list  of  the  taxable  male 
;  inhabitants  to  be  furnished  by  the  col- 
lector of  taxes,  do  not  do  so,  but  instead, 
without  any  particular  examination,  they 
approve  and  adopt  a  list  prepared  by 
one  of  the  deputy  clerks  and  presented 
seriatim  and  separately  to  them  in  their 
respective  court  rooms,  an  indictment 
found  by  a  grand  jury  selected  from  such 
list  must  be  quashed.  Clare  v.  State 
(1868)  30  Md.  163. 

Where  the  statute  requires  the  draw- 
ing of  the  names  of  the  grand  jurors  to 
be  by  a  person  designated  by  the  judge, 
it  is  erroneous  for  the  judge  himself  to 
make  such  selection,  and  where,  instead 
of  selecting  the  names  by  chance,  he 
removes  from  the  box  only  the  names  of 
such  persons  as  he  desires  to  place  on 
the  grand  jury,  the  grand  jury  thus  con- 
stituted is  incompetent,  and  an  indict- 
ment returned  by  it  is  void.  Shepherd 
V.  State  (1906)  89  MisB.  147,  42  So.  544, 
10  Ann.  Cas.  963. 

Where  the  duty  of  making  the  selec- 
tion of  persons  to  serve  as  talesmen  is 
confided  to  the  sheriff  alone,  the  court 
cannot  order  vacancies  in  the  panel  of 
grand  jurors  to  be  filled  by  certain  per- 
sons; and  the  grand  jury  thus  organized 
is  an  illegal  body,  incapable  of  finding  a 
valid  indictment.  Burley  v.  State  (1870) 
1  Neb.  385;  Preuit  v.  People  (1877)  5 
Neb.  377. 

Where  the  statute  provides  for  the 
selection  of  a  jury  by  the  district  judge 
and  the  county  assessor  or  county  clerk, 
a  grand  jury  selected  by  the  district 
judge  and  one  of  the  county  commis- 
sioners cannot  find  a  valid  indictment. 
State  V.  McNamara  (1867)  3  Nev.  70. 

Where  a  statute  provides  that  the 
board  of  commissioners  of  each  county 
shall  draw  the  jurors  who  are  to  serve, 
and  deliver  the  list  to  the  sheriff,  who 
shall  summon  the  persons  therein  named 
to  attend,  and  the  sheriff,  confusing  the 
name  of  a  person  drawn  with  that  of  an- 
other person,  placed  the  latter's  name  on 
the  jury  list  and  summoned  him  to  serve, 
and  he  did  in  fact  serve,  and  his  name 
was  not  in  the  box  from  which  the  names 
of  the  jurors  were   drawn,   the   grand 


224      ANNO.— SELECTIOX  OF  GRAND  JURY  BY  UNAUTHORIZED  PERSON. 


jury  was  not  properly  constituted,  and 
an  indictment  returned  by  it  must  be 
quashed.  State  v.  Paramore  (1908)  146 
N.  0.  604,  60  S.  E.  502. 

Where  a  statute  provides  that  when 
a  vacancy  exists  in  the  grand  jury  panel 
the  court  must  order  the  names  of  addi- 
tional jurors  to  be  drawn  from  the  jury 
box  in  the  same  manner  as  the  original 
grand  jurors  were  drawn,  the  court  has 
no  power  to  order  grand  jurors  to  be 
summoned  from  the  body  of  the  county ; 
and  an  indictment  found  by  a  grand  jury 
so  constituted  must  be  set  aside.  Yiers 
V.  State  (1913)  10  Okla.  Crim.  Rep.  28, 
134  Pac.  80. 

The  objection  that  the  order  for  the 
impaneling  of  the  grand  jury  was  made 
by  a  judge  who  was  not  within  the  dis- 
trict where  the  court  was  located  when 
the  trial  was  had  must  be  raised  by 
proper  pleas  filed  in  the  court  of  origi- 
nal jurisdiction,'  and  cannot  be  made  on 
habeas  corpus.  Harlan  v.  McGourin 
(1910)  218  U.  S.  442,  54  L.  ed.  1101,  31 
Sup.  Ct.  Rep.  44,  21  Ann.  Cas.  849. 

Where   duty   charged   upon   offloer  la 
performed  by  agent  or  deputy. 

Where  only  the  county  judge  and  sher- 
iff are  authorized  by  law  to  compare 
and  correct  the  list  of  grand  jurors,  a 
list  compared  and  corrected  by  the  coun- 
ty jiidge  and  the  deputy  sheriff  is  not  a 
legal  grand  jury,  and  an  indictment 
found  by  it  may  be  quashed.  Dutell  v. 
State  (1853)  4  G.  Greene  (Iowa)  125. 

Where  it  is  provided  by  statute  that, 
when  any  officer  is  required  to  act  in  con- 
junction with  or  in  place  of  another 
officer,  his  deputy  cannot  supply  his 
place,  the  deputy  sheriff  cannot  supply 
the  place  of  the  sheriff,  who  is  required 
to  act  with  a  clerk  or  his  deputy  in  com- 
paring the  ballots  with  the  list  of  jurors 
and  correcting  the  same  if  necessary. 
State  v.  Brandt  (1875)  41  Iowa,  593. 

Where  the  duty  imposed  by  law  upon 
the  county  assessor  of  taxes,  of  returning 
into  court  a  list  of  the  householders  and 
freeholders  of  the  county  liable  to  per- 
form jury  service,  was  performed  by  his 
private  agent,  an  indictment  found  by  a 
grand  jury  selected  from  such  list  is  void. 
Stokes  V.  State  (1852)  24  Miss.  621. 

Even  though  a  deputy  clerk  may  have 
no  authority  to  place  names  in  the  jury 
box  from  which  grand  jurors  are  drawn, 
a  plea  in  abatement  which  merely  al- 
leges that  he  placed  certain  names  in 
the  box,  without  alleging  that  any  of  the 
grand  jurors  who  were  drawn  and  who 
acted  and  returned  the  indictment  were 

jurors  whose  names  were  placed  in  the  * 
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box  by  the  deputy  elerk,  is  insufficient. 
United  States  v.  Rockefeller  (1914)  221 
Fed.  462. 

IVhere  officer  fails  to  qualify,  or  kas 
beooB&e  disqualified. 

21  Stat,  at  L.  43,  chap.  52,  requiring 
the  court  to  appoint  a  jury  commissioner 
who  shall  be  a  citizen  of  good  standing 
and  shall  reside  in  the  district  in  which 
the  court  is  held,  and  who  shall  be  a 
well-known  member  of  the  principal  po- 
litical party  in  the  district  opposing  that 
to  which  the  clerk  belongs,  is  directory 
merely,  and  not  mandatory;  hence  the 
fact  that  the  jury  commissioner  appoint- 
ed by  the  court  was  not  a  well-known 
member  of  the  principal  political  party 
in  the  district  opposed  to  the  political 
party  to  which  the  clerk  belonged  forms 
no  basis  for  a  plea  in  abatement  of  an 
indictment  found  by  the  grand  jury,  par- 
ticularly where  neither  injury  nor  preju- 
dice nor  oppression  is  apparent  or 
averred,  the  action  of  the  judge  in  pass- 
ing upon  the  .lualifications  of  the  jury 
commissioner  appointed  by  him  being 
final  and  conclusive.  United  States  v. 
Chaires  (1889)  40  Fed.  820. 

Where  one  of  Ave  county  commission- 
ers residing  in.  and  elected  from  a  com- 
missioner district  which  was  afterwards 
organized  into  a  separate  county  still 
assumed  after  such  organization  to  act 
as  a  member  of  the  board  in  selecting 
a  list  from  which  to  draw  grand  jurors, 
his  participation  in  the  proceedings  did 
not  invalidate  an  indictment  found  bv  a 
grand  jury  drawn  from  such  list,  al- 
though he  was  neither  de  facto  or  de 
jure  a  member  of  the  board,  there  being 
more  than  a  quorum  of  the  original  num- 
ber of  members  left.  State  v.  Russell 
(1897)  69  Minn.  502,  72  N.  W.  832. 

An  indictment  may  not  be  quashed  be- 
cause returned  by  a  grand  jury  selected 
by  jury  commissioners  one  of  whom  was 
at  the  time  of  his  appointment  disquali- 
fied to  serve  by  reason  of  his  interest  in 
suits  pending  against  a  corporation  of 
which  he  was  a  stockholder  and  director. 
State  V.  Sutherlin  (1905)  165  Ind.  339, 
75  X.  E.  642. 

In  other  cases,  however,  a  different 
conclusion  was  reached. 

Thus,  it  has  been  held  that  an  indict- 
ment may  be  quashed  on  the  ground  of 
illegality  in  the  drawing  of  the  grand 
jury,  where  one  of  the  jury  commission- 
ers was  disqualified  by  interest.  State 
V.  Malloy  (1912)  91  S.  0.  429,  74  S.  E. 
988. 

Where  a  jury  commissioner  whose  of- 
fice has  been  ipso  facto  vacated  by  his 
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acceptance  of  another  office  subsequently  ) 
participates  in  the  selection  of  grand 
jurors,  the  grand  jury  so  selected  is  not 
a  legal  body,  and  indictments  found  by 
it  must  be  quashed.  State  v.  Bain  (1914) 
136  La.  776,  66  So.  196. 

Failure  of  the  clerk  of  the  court,  who 
served  as  a  member  of  the  jury  commis- 
sion which  drew  the  panel  from  which 
the  grand  jury  finding  an  indictment 
was  selected,  to  qualify  as  jury  commis- 
sioner, is  fatal  to  the  indictment.  State 
V.  Sterling  (1889)  41  La.  Ann.  679,  6  So. 
583. 

An  indictment  found  by  a  grand  juiy 
is  void  where  the  sheriff  summoning  it  is 
disqualified  by  interest.  Beg.  v.  Me- 
Guire  (1898)  34  N.  B.  430. 

Waiver  of  objeetlon. 

Failure  to  except  to  the  overruling  of 
a  motion  in  arrest  of  judgment  waives 
the  objection  that  the  grand  jurors  were 
selected  by  an  unauthorized  of&cial,  even 
assuming  that  such  objection  was  raised 
in  time  by  such  a  motion.  Rodriguez  v. 
United  States  (1905)  198  U.  S.  156,  49 
L.  ed.  994,  25  Sup.  Ct.  Rep.  617. 

The  objection  that  the  judge  in  vaca- 
tion had  no  power  to  convene  the  grand 
jury  cannot  be  raised  by  motion  in  ar- 
rest of  judgment.  Miller  v.  State  (1879) 
69  Ind.  284. 

The  objection  that  the  court,  instead 


of  directing  the  sheriff  to  summon  the 
requisite  number  of  persons  qualified  to 
fill  up  the  panel,  suffered  a  juror  excused 
by  the  court  to  substitute  another  per- 
son in  his  place  on  the  panel,  must  be 
made  at  the  time  in  order  to  be  available 
to  one  indicted  by  the  grand  jury  so 
constituted.  State  v.  Howard  (1859) 
10  Iowa,  101. 

The  objection  that  the  grand  jury  who 
found  the  indictment  was  drawn  by  per- 
sons acting  as  jury  commissioners  with* 
out  legal  right  or  authority  to  act  as 
such,  they  having  illegally  held  over 
after  a  constitutional  change  in  the  ju- 
dicial system,  comes  too  late  after  plea 
and  trial,  although,  had  the  objection 
been  ui^ed  seasonably  and  in  proper 
form  before  going  to  trial,  it  would  have 
been  fatal  to  the  indictment.  State  v, 
Washington  (1881)  33  La.  Ann.  896. 

After  trial  and  conviction  it  is  too 
late  to  object  that  one  of  the  jury  com- 
missioners was  not  eligible  or  had  not 
qualified.  State  v.  Starr  (1900)  52  La. 
Ann.  610,  26  So.  998. 

An  objection  to  the  grand  jury  on  the 
ground  that  the  person  by  whom  it  was 
summoned  was  not  the  lawful  sheriff  of 
the  county  comes  too  late  where  raised 
by  motion  for  a  new  trial.  State  v. 
Douglass   (1869)   63  N.  0.  500. 

E.  S.  O. 


WASHINGTON    SUPREME    COURT. 
(Department  No.  2.) 

CYRUS  BRADLEY,  Appt., 
v. 
SPOKANE  &  INT.AND  EMPIRE  RAIL- 
ROAD COMPANY,  Respt. 

(79  Wash.  465,  140  Pac.  688.) 

Hfghtvay  —  dedication  —  reservation 
of  fee  —  grant  of  abutting  property 
—  effect. 

1.  Where  a  dedication  of  streets  to  pub- 
lic use  vests  only  a  right  of  use  in  the 
public,  leaving  the  fee  in  the  former  owner, 
an  express  reservation  by  him  of  the  fee 
vests  in  him  no  other  or  different  estate 
than  that  conferred  by  law,  and  his  convey- 
ance of  abutting  lots  by  warranty  deed 
without  mention  of  the  street  passes  to  the 
grantee  the  right  to  the  property  covered 
upon  vacation  of  the  street. 
For  other  cases,  see  Deeds,  11.  d,  1,  in  Dig, 

1-52  iV.  8. 
Same  —  reservation  of  right  of  use  — 
validity. 

2.  An  attempted  reservation  by  one  dedi- 

Kote.  —  As  to  validity  of  reservation  in 
dedicating  land  for  street,   see  annotation 
following  this  case,  post,  229. 
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eating  land  to  the  public  for  streets,  of  the 
right  to  lay  water,  gas,  and  electric  conduits 
therein,  and  operate  railways  thereon,  is 
void  as  against  public  policy. 
For  other  caseSy  see  Dedication,  I.  a,  in  Dig, 
1-^2  N.  a. 

(May  5,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
'  the  Superior  Court  for  Spokane  County 
in  defendant's  favor  in  an  action  brought  to 
recover  possession  of  an  undivided  one-half 
interest  in  portions  of  certain  vacated 
streets  and  alleys.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  U.  Smiley,  for  appellant: 

An  ordinary  statutory  dedication  con- 
veyed the  whole  fee  to  the  municipality  to 
be  held  in  trust  for  public  purposes,  and  for 
the  abutting  lot  owners  on  vacation. 

Burnieiuter  v.  Howard,  1  Wash.  Terr. 
208;  State  ex  rel.  Grinsfelder  v.  Spokane 
JStreet  R.  Co.  19  Wash.  618,  41  L.R.A.  515, 
67  Am.  St.  Rep.  739.  53  Pac.  719;  13  Cyc. 
487;  West  Seattle  v.  West  Seattle  Land  & 
Improv.  Co.  38  Wash.  359,  80  Pac.  649; 
Rapp  V.  Stratton,  41  Wash.  263,  83  Pac. 
182;  Maywood  Co.  v.  Maywood,  118  111.  61, 
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6  N.  E.  866;  Matthiessen  &  H.  Zinc  Co.  v. 
La  Salle,  li?  111.  411,  2  N.  E.  406,  8  N.  E. 
81. 

The  dedicators  intended  to,  and  unmis- 
takably did,  convey  to  the  municipality,  by 
their  dedication,  the  whole  fee  in  the  streets 
and  alleys  in  trust  for  public*  purposes. 

Burmeister  v.  Howard,  1  Wash.  Terr. 
208;  Gifford  v.  Horton,  64  Wash.  595,  103 
Pac.  988;  13  Cyc.  497,  677;  Biles  v.  Ta- 
coma,  O.  &  G.  H.  R.  Co.  5  Wash.  509,  32 
Pac.  211 ;  Delano  v.  Luedinghaus,  70  Wash. 
673,  127  Pac.  197;  Provident  Trust  Co.  v. 
Spokane,   63  Wash.  92,  114  Pac.   1030. 

The  words  "heirs  and  assigns,"  in  the 
exception  clause  of  the  dedication,  axe 
words  of  limitation  denoting  merely  the 
nature  of  the  estate  which  would  vest  in 
the  dedicators  upon  vacation,  and  the  dedi- 
cators therefore  plainly  provided,  upon  the 
face  of  the  plat,  that  upon  vacation  the 
title  to  the  streets  and  alleys  should  revert 
to  themselves  in  fee  simple. 

Jamaica  Pond  Aqueduct  Corp.  v.  Chand- 
ler, 9  Allen,  159;  Morgan  v.  Johnson,  46 
C.  C.  A.  421,  106  Fed.  452;  Rank  v.  Rank, 
120  Pa.  191,  13  Atl.  827;  3  Washb.  Real 
Prop.  4th  ed.  p.  435;  Curtis  v.  Gardner,  13 
Met.  461;  Black  v.  Elkhorn  Min.  Co.  49 
Fed.  549;  1  Jones,  Real  Prop,  in  Convey- 
ancing, §  592;  Brookman  v.  Smith,  L.  R.  6 
Exch.  291,  affirmed  in  L.  R.  7  Exch.  271, 
41  L.  J.  Exch.  N.  S.  114,  26  L.  T.  N.  S. 
974,  20  Week.  Rep.  906;  Brasington  v.  Han- 
son, 149  Pa.  289,  24  Atl.  344;  Grant  v.  Car- 
penter, 8  R.  I.  36. 

Even  on  the  theory  of  an  easement  in  the 
public,  the  title  to  the  streets  and  alleys 
was  intended  to  and  did  completely  vest  in 
the  dedicators  on  vacation. 

Jackson  ex  dem.  Yates  v.  H&thaway,  15 
Johns.  447,  8  Am.  Dec.  263;  Harris  v. 
Elliott,  10  Pet.  25,  9  L.  ed.  333;  White 
V.  Jefferson.  110  Minn.  276,  32  L.R.A.(N.S.) 
778,  124  N.  W.  373,  641,  125  N.  W.  2^2; 
Plumer  v.  Johnston,  63  Mich.  165,  29  N.  W. 
687;  Helm  v.  Webster,  85  III.  116;  Brumit 
V.  Virginia  &  S.  W.  R.  Co.  106  Tenn.  124, 
60  S.  W.  605. 

Messrs.  Graves,  Kizer,  ^  Graves,  for 
respondent : 

The  presumption  is  that  title  to  the 
streets  attaches  to  and  passes  with  the 
title  to  the  property  abutting  thereon. 

3  Kent,  Com.  13th  ed.  pp.  433,  434;  1 
Jones,  Real  Prop,  in  Conveyancing,  §  448; 
Bissell  V.  New  York  C.  R.  Co.  23  N.  Y.  61 ; 
Gear  v.  Barnum,  37  Conn.  229;  Newhall  v. 
Ireson,  8  Cush.  595,  64  Am.  Dec.  790;  An- 
thony V.  Providence,  18  R.  I.  699,  28  Atl. 
766;  Cox  V.  Freedley,  33  Pa.  124,  75  Am. 
Dec.  584;  Norton  v.  Gross,  52  Wash.  341, 
100  Pac.  734;  Haberman  v.  Baker,  128  N. 
Y.  253,  13  L.R.A.  611,  28  N.  E.  370;  Re 
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Robbins,  34  Minn.  99,  57  Am.  Rep.  40,  24 
N.  W.  356;  Gifford  v.  Horton,  54  Wash. 
595,  103  Pac.  988;  Rowe  v.  James,  71  Wash. 
267,  128  Pac.  639;  Olin  v.  Denver  &  R.  G. 
R.  Co.  25  Colo.  177,  63  Pac.  454;  Hagan 
V.  Mills,  74  Wash.  462,  133  Pac.  1000,  134 
Pac.    1051. 

The  dedication  of  a  street  grants  to  the 
public  only  an  easement  therein,  and  title 
always  remains  in  the  dedicator  to  be  dealt 
with  by  him  as  he  chooses. 

Burmeister  v.  Howard,  1  Wash.  Terr. 
208;  Schwede  v.  Hemrich  Bros.  Brewing 
Co.  29  Wash.  21,  69  Pac.  362;  Rowe  v. 
James,  71  Wash.  267,  128  Pac.  639;  Ben- 
ham  V.  Potter,  52  Conn.  248;  Jones,  Ease- 
ments, §  207;  Reichenbach  v.  Washington 
Short  Line  R.  Co.  10  Wash.  357,  38  Pac. 
1126;  Pacific  Iron  Works  v.  Bryant  Lum- 
ber &  Shingle  Mill  Co.  60  Wash.  502,  111 
Pac.  578;  State  ex  rel.  Schade  Brewing  Co. 
v.  Superior  Ct.  62  Wash.  96,  113  Pac.  576; 
1  Jones,  Real  Prop,  in  Conveyancing,  §§ 
663-565;  Peck  v.  Smith,  1  Conn.  103,  6 
Am.  Dec.  216. 

Morris,  J.,  delivered. the  opinion  of  the 
court : 

In  April,  1888,  the  appellant  and  G.  B. 
Dennis,  then  owners  of  the  property,  platted 
an  addition  known  as  Dennis  &  Bradley's 
addition  to  Spokane  Falls.  At  the  time  of 
the  filing  of  the  plat,  the  lands  embraced 
within  this  addition  were  without  the  city 
limits  of  Spokane,  but  for  over  twenty 
years  they  have  been  within  the  corporate 
limits  of  the  city.  The  dedication  plat  was 
in  the  form  of  a  deed  containing  this  lan- 
guage: "The  streets  and  alleys,  as  on  said 
map  named  and  indicated  we  do  dedicate 
to  the  public,  to  bo  used  as  highways,  re- 
serving and  excepting  always  from  said 
dedication,  to  ourselves,  our  heirs  and  as- 
signs, the  rights  in  said  streets  and  alleys 
to  lay  down  and  make  use  of  for  all  lawful 
purposes,  water  and  gas  pipes  and  electric 
wires,  and  to  erect  poles  for  said  purpose, 
and  to  construct  and  operate  in  said  street 
and  alleys  cable  and  motor  railways,  except- 
ing also  from  said  dedication  of  streets  and 
alleys  the  fee  of  the  lands  therein  contained 
to  such  extent  as  that,  should  the  same  or 
any  part  thereof  be  vacated  by  proper  au- 
thority, the  part  or  parts  vacated  shall 
revert  to  ourselves,  our  heirs  and  assigns. 
Nothing  in  this  map  or  these  presents  is  to 
be  construed  as  a  conveyance  of,  or  in  any 
manner  affecting  the  title  of,  such  parts  of 
said  land  first  described  herein  as  are  shovm 
to  be  the  Spokane  river  and  the  strips  of 
land  between  said  river  and  the  platted  lots 
and  streets,  we  reserving  said  land  and 
river  as  our  private  property  as  though 
these  presents  were  not  made ;  but  were  here- 
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by  dedicate-  to  the  public  the  right  to  build 
and  maintain  a  bridge  across  said  river 
from  the  east  end  of  Front  street  to  Supe- 
rior avenue,  as  the  same  is  marked  upon 
said  map,  and  to  use  the  bed  of  said  river 
between  said  points  to  erect  and  maintain 
piers  for  such  bridge."  Subsequently  the 
lots  in  this  addition  passed  into  the  owner- 
ship of  the  respondent,  all  of  the  deeds  in 
the  chain  of  title  from  appellant  to  re- 
spondent being  full  warranty  deeds  with- 
out reservation  or  exception.  In  January, 
1906,  the  city  passed  two  ordinances  vacat- 
ing the  streets  and  alleys  in  this  addition, 
and  respondent)  as  owner  of  the  abutting 
lots,  took  possession  of  the  vacated  streets 
and  alleys  and  has  since  so  remained  in 
possession.  In  August,  1912,  the  appellant 
brought  this  action  in  ejectment  to  recover 
possefision  of  an  undivided  one-half  interest 
in  the  portions  of  the  streets  and  alleys  so 
vacated,  contending  that  he  had  never  con- 
veyed or  assigned  his  right  or  title  to  the 
portions  of  the  streets  and  alleys  so  va- 
cated, and  had  never  conveyed  or  assigned 
his  right  to  possession  of  the  same  on  their 
vacation,  and  that  this  right  and  title  still 
remained  in  him  under  the  reservation  in 
the  deed  of  dedication.  Judgment  went 
against  him  in  the  lower  court,  and  he  has 
appealed. 

The  theory  upon  which  appellant  seeks 
a  reversal  is  that,  at  the  time  of  this  dedi- 
cation, it  was  the  rule  in  this  state  that 
the  ordinary  statutory  dedication  passed 
the  fee  in  the  streets  to  the  municipality, 
to  be  held  in  trust  for  public  purposes  and 
the  abutting  property  owners  on  vacation; 
that  the  dedicators  in  this  plat,  having  such 
rule  in  mind,  desired  to  eliminate  this  plat 
from  the  operation  of  such  rule,  and  with 
that  purpose  in  view  employed  language 
expressing  an  intention  that  this  dedication 
should  pass  the  fee  in  the  streets  and  alleys 
to  the  municipality  for  public  purposes 
only  until  such  time  as  there  should  be  a 
vacation  of  the  streets  and  alleys,  and  that 
upon  such  vacation  the  fee  should  remain 
in  themselves.  It  is  probable  that  language 
may  be  found  in  one  of  the  earlier  cases 
that  lends  support  to  such  a  theory.  In 
State  ez  rel.  Grinsfelder  v.  Spokane  Street 
R.  Co.  19  ^ash.  518,  41  L.R.A.  615,  67  Am. 
St.  Rep.  739,  53  Pac.  719,  the  court  used 
this  language:  "In  platted  additions  to  a 
town,  when  streets  are  laid  out  thereon,  the 
fee  belongs  to  the  public." 

In  a  subsequent  case  (Schwede  v.  Hem- 
rich  Bros.  Brewing  Co.  29  Wash.  21,  69 
Pac.  362),  this  expression  in  the  Grins- 
felder Case  was  used  as  authority  for  the 
contention  then  being  made  that  the  owner- 
ship of  the  fee  in  public  streets  was  in  the 
city.  In  disposing  of  this  contention  it  was 
L.RJ^.1917C. 


said:  '*But  it  is  not  accurate  to  designate 
the  public  control  of  streets  and  highways 
in  this  state  as  a  fee.  The  statutes  declare 
the  effect  and  purpose  of  the  dedication,  to 
the  public,  by  a  city  plat  such  as  the  one 
in  controversy  here.  Section  1264,  Ballin- 
ger's  Code  and  Statutes,  declares  them 
public  highways,  and  §  1266  puts  them  un- 
der control  of  the  corporate  authorities. 
Sections  1269  and  1270  provide  that,  upon 
vacation  of  a  street,  it  shall  vest  in  equal 
proportions  in  the  abutting  lot  owners,  and 
§  1276  declares  the  effect  of  dedication. 
But  the  case  of  State  ex  rel.  Grinsfelder  v. 
Spokane  Street  R.  Co.  supra,  is  cited  by 
coimsel  for  respondent  as  sustaining  owner- 
ship of  the  fee  in  the  jcity.  In  that  case  it 
was  urged  by  the  defendant,  an  electric 
railway  company,  in  answer  to  mandamus 
to  compel  its  operation,  that  it  had  no  city 
franchise  through  a  platted  addition,  but 
only  a  license  from  the  owner  of  the  prop- 
erty platted.  The  point  the  court  had  in 
view  was  tlie  effect  of  a  dedication  by  plat 
to  the  public,  and  it  was  held  that  the  plat, 
when  executed,  was  to  the  public;  that  is, 
if  conditions  were  attached  to  the  dedica- 
tion, the  conditions,  if  inconsistent,  fell,  and 
the  dedication  was  valid  for  the  purposes 
intended.  Section  1276,  supra,  was  men- 
tioned, and  the  case  of  Des  Moines  v.  Hall, 
24  Iowa,  234,  cited  aa  to  the  effect  of  the 
statutory  dedication;  and  from  the  Iowa 
case  was  inadvertently  drawn  the  remark 
which  is  cited,  'In  platted  additions  to  a 
town,  when  streets  are  laid  our  thereon,  the 
fee  belongs  to  the  public.'"  It  is  evident 
from  this  last  decision  that  it  was  not  in- 
tended to  lay  down  the  rule  that  the  fee 
vested  in  the  public.  At  all  events,  it  has 
been  made  clear  by  our  later  decisions  that 
it  is  now  the  settled  rule  of  this  state  that 
the  public  has  only  an  easement  of  use  in 
a  public  street  or  highway,  and  that  the  fee 
rests  in  the  owners  of  the  abutting  prop- 
erty. Holm  V.  Montgomery,  62  Wash.  398, 
34  L.R.A.(N.S.)  606,  113  Pac.  1115. 

It  follows  that,  when  Dennis  and  Bradley, 
by  the  language  of  their  dedication,  sought 
to  reserve  the  fee  in  the  streets  and  alleys  to 
themselves  while  conveying  only  an  ease- 
ment or  right  of  use  to  the  public,  they  re- 
served no  other  or  different  right  than 
would  have  followed  without  such  words  of 
exception,  for  the  act  of  dedication  no  more 
devested  them  of  their  title  to  that  portion 
of  the  land  included  in  the  streets  and  al- 
leys than  it  did  to  that  portion  included 
within  the  various  lot  and  block  boundaries. 
The  title  to  the  land  included  within  the 
streets  and  alleys  would  only  pass  by  grant, 
as  title  to  the  various  lots  would  only  pass 
by  grant.  So  far  as  we  are  here  concerned, 
'  it  might  be  admitted  that,  as  the  original 
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owners  of  the  land  possessing  the  fee  both 
in  the  street  and  abutting  lots,  Dennis  and 
Bradley  could  have  separated  these  two 
estates  and  treated  them  as  separate  and 
distinct  parcels  of  land  (Hagen  v.  Bolcom 
Mills,  74  Wash.  462,  133  Pac.  1000,  134  Pac. 
1051),  and  maintained  these  two  separate 
and  distinct  estates  through  all  their  con- 
veyances of  the  abutting  lots.  But  such  a 
severance  of  title  will  not  be  presumed.  It 
would  follow  only  from  apt  words  in  the 
chain  of  title,  and  we  do  not  think  that 
the  words  of  reservation  employed  in  this 
dedication  should  be  held  to  express  other 
than  what  was  evidently  in  the  minds  of 
the  dedicators  at  the  time  the  plat  was 
dedicated, — that  such  words  were  necessary 
in  order  to  prevent  the  public  from  taking 
the  fee  in  the  streets  because  of  the  dedi- 
cation. 

What,  then,  became  of  this  title?  When 
these  dedicators  conveyed  the  various  lots 
in  this  addition,  they  did  so  by  warranty 
deeds  without  reservation  or  exception  of 
any  kind.  In  August,  1905,  the  appellant 
owned  two  lots  and  the  undivided  one-half 
interest  in  the  river  bed  around  the  so- 
called  peninsula  formed  by  the  bend  of  the 
Spokane  river.  He  conveyed  these  lands  to 
respondent  by  a  deed  of  like  character  to 
those  used  in  the  prior  conveyances  to  oth- 
ers. All  of  these  conveyances  were  accord- 
ing to  the  plat,  and  it  is  our  opinion  that, 
when  these  conveyances  were  made  without 
words  of  exception  or  reservation,  or  any 
language  expressing  a  contrary  intention, 
they  fell  within  the  general  rule  that  a  con- 
veyance of  land  abutting  upon  a  public 
highway  carries  with  it  the  fee  to  the  cen- 
ter of  the  highway  as  part  and  parcel  of  the 
grant.  No  language  is  required  to  express 
such  an  intent  on  the  part  of  a  grantor  in 
whom  the  title  to  the  lot  and  highway  vests. 
It  follows  as  an  inference  or  presumption 
of  law  that,  in  selling  the  land  abutting 
upon  the  highway,  he  intended  to  sell  to 
the  center  line  of  the  adjoining  highway. 
Rowe  V.  James,  71  Wash.  267,  128  Pac.  539. 
While  the  intention  to  pass  such  a  title  is 
always  presumed,  and  requires  no  special 
words  to  create  it,  the  contrary  intention 
will  never  be  presumed,  and,  before  it  will 
be  held  that  it  was  the  intention  of  the 
grantor  to  withhold  his  interest  in  the  high- 
way after  parting  with  his  title  to  the  ad- 
joining land,  such  declaration  of  intent 
must  clearly  appear.  GilTord  v.  Ilorton,  64 
Wash.  505,  103  Pac.  988.  Deeds  may  ex- 
pressly exclude  the  streets,  hut,  unless  they 
do,  the  implication  is  that  the  street  is  in- 
cluded. Cox  v.  Freedley,  33  Pa.  124,  75 
Am.  Dec.  584.  The  only  place  where  we 
can  find  any  expression  of  the  intent  of 
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these  dedicators  in  passing  title  to  the 
streets  is  in  the  deeds  themselves,  and  these 
deeds  are  a  unit  in  establishing  the  fact 
that  it  was  never  intended  to  separate  the 
title  to  the  land  in  the  streets  from  the 
title  to  the  land  embraced  within  the  abut- 
ting lots.  If  it  should  be  said  that  the 
dedicators  of  this  plat  expressed  their  in- 
tention to  sever  the  title  to  the  streets  by  the 
words  of  exception  or  reservation  used  in 
the  dedication,  we  think  it  is  clear  from  the 
testimony  and  subsequent  conduct  of  appel- 
lant (without  referring  to  the  conduct  of 
Dennis)  that,  so  far  as  one's  acts  indicate 
one's  intent,  he  had  abandoned  such  intent 
long  prior  to  the  bringing  of  this  action. 
We  find  this  not  only  in  the  giving  of  war- 
ranty deeds  to  the  different  lots  with  cove- 
nants of  full  warranty  which  upon  their 
face  conveyed  all  that  a  deed  to  a  lot 
bounded  by  a  street  would  convey,  but  in 
1905,  when  he  sold  all  he  then  owned  in  this 
addition  to  respondent,  knowing  the  land 
was  being  acquired  for  the  purpose  for 
which  it  is  now  used,  knowing  also  that 
the  railroad  company  was  seeking  to  acquire 
his  entire  interest,  and  describing  in  his 
deed  what  was  then  apparently  in  the 
minds  of  all  as  representing  his  entire  in- 
terest. Referring  in  his  testimony  to  this 
last  deed,  he  says  that  at  the  time  he 
overlooked  the  rights  reserved  in  the  dedi- 
cation, that  for  twenty  five  years  it  had 
"absolutely  slipped"  his  mind,  and  that  it 
did  not  occur  to  him  until  a  short  time 
before  bringing  this  action,  when  he  came 
across  and  read  an  old  tracing  of  the  plat 
of  the  addition.  It  seems  to  us  his  forget- 
fuluess  is  more  attributable  to  an  intent 
to  convey  all  his  title  to  the  purchasers  of 
the  lots,  and  that  he  thought  he  had  done 
so  until  the  language  of  this  reservation 
suggested  the  possibility  of  a  contrary  hold- 
ing. The  reservation  in  the  dedication  to 
general  municipal  purposes  such  as  the  lay- 
ing of  *'water  and  gas  pipes  and  electric 
wires,  and  to  erect  poles  for  such  purpose, 
and  to  construct  and  operate  in  such  streets 
aiW  alleys  cable  and  motor  railways," 
would  be  so  repugnant  to  the  character  of 
these  streets  and  alleys  as  public  ways,  by 
seeking  to  take  away  from  the  oity  the  pow- 
er to  exercise  control  over  these  streets, 
as  to  contravene  a  sound  public  policy,  and 
for  this  reason  wc  think  it  must  be  held 
absolutely  void.  State  ex  rel.  Grinsfelder 
V.  Spokane  Street  R.  Co.  19  Wash.  518,  41 
L.R.A.  515,  67  Am.  St.  Rep.  739,  53  Pac. 
719;  Jones  v.  Carter,  45  Tex.  Civ.  App.  450,^ 
101  S.  W.  514;  Xoblesville  v.  Lake  Erie 
&  W.  R.  Co.  130  Ind.  1,  29  N.  E.  484;  Rich- 
ards V.  Cincinnati,  31  Ohio  St.  506;    Des 


BRADLEY  v.  SPOKANE  &  I.  £.  R.  CO, 


229 


Moines  v.  Hall,  24  Iowa,  234;  1  Elliott, 
Roads  &  Streets,  §  163.  When,  therefore, 
the  streets  and  alleys  in  this  plat  were 
vacated  by  the  proper  authority,  the  effect 
of  such  vacation  was  to  vest  the  title  to  the 
land  eiubraced  within  such  streets  and  al- 
leys in  the  owners  of  the  abutting  property 
in  legal  proportions.  Rem.  &  Bal.  Code,  % 
7846  (P.  C.  77,  §  1013). 
For  these  reasons  we  hold  with  the  lower 


court  that  appellant  has  ^o  cause  of  action. 
The  judgment  is  affirmed. 

Crow,  Ch.  J.,  and  Mount,  Fnllerton, 
and  Parker,  JJ.,  concur. 

Writ  of  error  dismissed  by  the  Supreme 
Court  of  the  United  States,  January  24, 
1916,  in  241  U.  S.  638,  60  L.  ed.  1215,  36 
Sup.  Ct.  Rep.  285. 


Annotation — ^Validity  of  reservation  in 


land  for  street. 


The  owBier  of  land  through  which  a 
highway  passes  has  a  right  to  make  any 
reasonable  use  of  the  highway  which 
does  not  interfere  with  the  enjoyment 
of  the  public  easement.  The  rights  of 
the  owner  may  decrease  as  the  public 
needs  increase.^  The  rights  just  men- 
tioned are  incident  to  the  ownership  of 
the  land  independently  of  any  express 
reservation.  This  note  is  concerned 
only  with  the  validity  of  an  express 
reservation  by  the  dedicator  of  certain 
rights  in  the  streets  or  highways.  It  is 
the  theory  of  some  cases  that  a  convey- 
ance of  abutting  property  conveys  any 
and  all  rights  reserved  by  the  dedicator; 
hence,  even  though  the  reservation  in 
question  is  valid,  a  dedicator  who  has 
thus  parted  with  the  abutting  property 
is  not  entitled  to  enforce  it.    Such  cases 


have  in  general  been  excluded.  All  ques- 
tions as  to  the  validity  of  conditions 
annexed  to  the  dedication  have  also  been 
excluded.  The  note  is  limited  to  reserva- 
tions of  surface  rights,  mineral  rights 
being  excluded.  The  power  of  a  munici- 
pality to  limit  its  control'  or  authority 
over  street  or  other  public  ground  as 
an  incident  of  its  acquisition  of  title  or 
right  therein  is  discussed  in  the  note  to 
State  ex  rel.  Townsend  v.  Park  Comrs. 
9  L.R.A.(N.8.)  1046. 

The  rule  is  announced  in  some  cases 
that  a  reservation  cannot  be  annexed  to 
the  dedication  of  a  highway  which  will 
destroy  its  chief  characteristic  as  a  pub- 
lic way.*  This  limitation  is  put  in  an- 
other form  in  a  case  involving  a  reserva- 
tion of  railway  rights.  It  is  stated  that 
the  reserved  right  should  not  be  con- 


1    37  Cyc.  207. 

The  right  of  the  fee  owner  to  use  a  high- 
way ditch  is  discussed  in  the  note  to  Holm 
V.  Montgomery,  34  L.RA.(N.S.)    506. 

•  Noblesville  v.  Lake  Erie  &  W.  R.  Co. 
(1891)  130  Ind.  1,  29  N.  B.  484;  Am  v. 
Chesapeake  ft  O.  R.  Co.  (1916)  171  Ky. 
157,  188  S.  W.  340. 

In  Hanbury  v.  Woodward  Lumber  Co. 
(1895)  98  Ga.  54,  26  S.  E.  477,  property 
was  platted  and  laid  off  into  lots  with  inter- 
vening streets.  The  dedicator  declared  by 
solemn  covenant  expressed  in  writing  that 
he  dedicated  and  set  apart  for  all  time 
to  come  the  streets  included  in  such  plats, 
primarily  for  the  special  use,  benefit,  and 
convenience  of  the  persons  who  might  there- 
after purchase,  own,  or  occupy  any  and  said 
lots,  and  incidentally  for  the  general  use  of 
the  public.  Under  this  act  of  dedication  the 
municipal  authorities  entered,  took  posses- 
sion of,  and  improved  the  particular  street 
in  question.  Subsequently  the  owners  of 
lots  abutting  on  opposite  sides  of  a  street 
desired  to  lay  a  railroad  track  cross  this 
street  connecting  their  premises,  and  the 
municipal  authorities,  conceding  that  such 
structure  would  in  no  manner  interfere  with 
the  reasonable  enjoyment  by  the  public  of 
its  right  of  way,  consented.  Objection  was 
raised  by  private  individuals  owning  other 
lots  abutting  at  other  points  on  the  same 
street  and  upon  other  streets  embraced  in 
L,R.A.1917C. 


and  covered  by  the  same  act  of  dedication. 
The  right  to  lay  the  track  is  sustained  on 
the  theory  that  it  is  not  inconsistent  with 
the  reasonable  exercise  upon  the  part  of  the 
public  of  its  right  of  way.  It  is  stated  that 
the  extent  to  which  the  owner  of  the  fee 
may  appropriate  to  his  own  use  land  de- 
dicated as  a  street  is  necessarily  a  matter 
resting  primarily  with  the  city  authorities, 
and  is  referable  to  the  broad  discretionary 
powers  conferred  upon  them  in  the  conduct 
and  management  of  the  public  ways;  that, 
having  granted  the  authority  in  the  case 
at  bar,  the  right  prima  facie,  at  least,  to 
construct  the  railroad,  is  established.  It 
is  further  stated  that  it  cannot  be  said  that 
the  proposed  track  may  not  thereafter, 
either  because  of  the  manner  of  its  con- 
struction or  the  manner  of  its  use,  become 
a  nuisance  and  subject  to  abatement  as 
such. 

The  right  of  an  owner  of  land  through 
which  streets  had  been  acquired  by  prescrip- 
tion, to  collect  wharfage  at  docks  situated 
in  the  streets,  was  sustained  in  Stevenson 
V.  Chattanooga  (1884)  20  Fed.  586,  the 
court  stating  that  the  public  is  not  entitled 
to  the  use  of  the  streets  for  any  other  pur- 
poses  than   as   public   highways. 

See  Auster berry  v.  Oldham  and  Rex  v, 
Leake,  infra,  note  9. 

But  see  infra^  notes  7  and  8. 
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strued  as  giving  the  dedicator  power  to 
enable  a  railway  to  wholly  occupy  and 
use  the  street,  to  the  entire  exclusion  of 
the  general  public'  Under  cases  which 
take  this  view,  it  becomes  a  question 
whether  the  reservation  involved  is  one 
which  destroys  the  chief  characteristic 
of  the  street  or  highway. 

It  is  the  view  of  some  courts  that  a 
reservation  in  a  dedication  of  land  for  a 
public  street,  of  the  right  to  occupy  the 
street  with  railway  tracks  or  for  railway 
purposes,  does  not  conflict  with  its 
use  as  a  highway.*  The  right  to  lo- 
cate the  railroad  must  be  used  reason- 


ably, and  not  inconsistently  with  other 
street  uses.*  But  in  Bradley  v.  Spokan^k 
&  I.  E.  B.  Co.  ante,  225,  it  is  held  that 
a  reservation  for  railroad  purposes  is  in- 
valid as  being  repugnant  to  the  char- 
acter of  the  streets  and  alleys  as  public 
ways.® 

In  other  cases  sustaining  the  validity 
of  a  reservation  for  railroad  purpose, 
there  is  no  discussion  of  the  general 
theory  that  it  must  not  interfere  with 
the  public  use;  it  is  simply  stated  that 
a  dedication  of  a  highway  to  the  public 
may  be  made  cum  onere,''  and  held 
that,  when  a  dedicator  who  has  thus  re- 


«  Oklahoma  City  &  T.  R.  Co.  v.  Dunham 
(1906)  39  Tex.  Civ.  App.  576,  88  S.  W. 
849. 

*  It  is  stated  in  Noblesville  v.  Lake  Erie 
&  W.  R.  Co.  <Ind.)  supra,  that  the  occu- 
pancy of  a  highway  by  a  railroad  does 
not  destroy  its  character,  and  it  remains  a 
hicfhway  notwithstanding  its  use  by  the 
railroad  company;  nor  is  the  control  over 
the  highway  taken  from  the  municipality 
by  such  a  use,  for  it  may  still  exercise  the 
police  power  over  it;  the  only  limitation  is 
that  which  grows  out  of  the  right  to  use 
it  for  railroad  purposes. 

The  reservation  in  Oklahoma  City  &  T.  R. 
Co.  V.  Dunham  (Tex.)  supra,  was  in  the 
form,  "And  I,  after  reserving  the  right  to 
grant  to  any  railway  or  railway  company 
the  right  of  way  over  .  .  .  avenue,  do 
hereby  grant,  give,  and  dedicate  to  the  pub- 
lis  as  a  highway  such  portion  of  each  and 
all  of  the  streets  and  alleys  designated  on 
said  map,*'  etc.  The  grant  to  a  railway 
company  was  of  76  feet  along  the  side  of 
an  avenue  100  feet  in  width;  the  action  in 
the  case  was  by  an  abutting  owner  for  dam- 
ages for  the  construction  of  the  railway. 
Discussing  the  question  as  above,  the  court 
points  out  that  no  public  right  is  in- 
volved, and  states  that  the  right  of  recovery 
should  be  restricted,  in  the  absence  of  al- 
legation and  proof  of  such  use  of  the  street 
as  constitutes  it  a  nuisance,  to  injury,  if 
any,  done  to  the  plaintifl*'s  property  by  the 
railroad  on  land  not  embraced  within  the 
street. 

B  It  was  urged  in  Arn  v.  Chesapeake  & 
O.  R.  Co.  (19.16)  171  Ky.  157,  188  S.  W. 
340,  that,  if  the  reservation  gave  the  dedi- 
cators the  right  to  locate  one  railroad  on 
the  street,  it  gave  them  a  right  to  locate 
a  number  of  railroads  upon  all  or  any 
streets  sufficient  to  destroy  their  use  as 
streets.  The  court  answers  this  argument 
by  stating  that  "this,  however,  does  not 
follow;  the  right  to  locate  is,  of  course  a 
reasonable  right,  consistent  with  the  other 
uses  of  the  street."  With  reference  to  the 
situation  in  the  case  at  bar,  the  court  states 
that  the  railroad,  as  located,  did  not  destroy 
the  chief  characteristics  of  the  street,  the 
tracks  being  located  on  the  north  side,  and 
there  being  a  portion  of  the  street  its 
entire,  length,  at  least  42  feet  wide,  on  the 
L.RA.1917C. 


opposite  side  not  in  any  way  obstructed  by 
the  railroad.  This  section  was  stated  to  be 
ample  room  for  all  uses  to  which  the  street 
was  dedicated. 

8  In  State  ex  rel.  Grinsfelder  v.  Spokane 
Street  R.  Co.  (1898)  19  Wash.  518,  41  L.R.A. 
515,  67  Am.  St.  Rep.  739,  63  Paa  719,  a 
case  involving  a  street  railway  operated 
under  a  license  from  dedicators  who  had 
reserved  this  right  in  the  dedication,  it  is 
stated  that  "if  any  condition  is  annexed 
to  such  dedication,  the  condition  falls,  but 
the  grant  stands;"  but  it  does  not  appear 
that  the  court  was  considering  the  reser- 
vation of  the  right  to  operate  street  rail- 
ways in  making  this  statement.  This  case, 
however,  is  cited  as  authority  for  the  hold- 
ing in  Bradley  v.  Spokane  &  I.  E.  R.  Co. 
ante,  225. 

TAyres  v.  Pennsylvania  R.  Co.  (1886)  48 
N.  J.  L.  44,  57  Am.  Rep.  538,  3  Atl.  885, 
affirmed  by  an  equally  divided  court,  but 
without  reference  to  the  validity  of  the 
reser\'ation  in  (1888)  50  N.  J.  L.  660,  14  Atl. 
901;  Ayres  v.  Pennsylvania  R.  Co.  (189p)  52 
N.  J.  L.  405,  20  Atl.  54.  The  facts  in  the 
foregoing  .cases  are  somewhat  peculiar. 
The  dedicator  indicated  on  the  plat  a  street 
100  feet  in  width,  with  a  strip  through  the 
center  marked  for  railroad  purposes.  Sub- 
sequently he  conveyed  to  a  railroad  com- 
pany a  strip  33  feet  in  width  through  the 
center  of  the  highway.  In  an  action  in 
ejectment  by  an  owner  of  abutting  lots  to 
recover  a  narrow  strip  outside  the  33 -foot 
strip  above  indicated,  the  railroad  com- 
pany proceeded  upon  the  theory  that,  the 
33-foot  strip  had  not  been  dedicated  for  a 
highway,  but  that  the  highway  consisted  of 
the  strips  on  either  side  of  the  railroad 
right  of  way  within  the  100-foot  strip,  and 
that  therefore,  even  though  the  abutting 
owner  should  own  to  the  center  of  the  high- 
way, that  center  must  be  fixed  at  the  center 
of  the  strip  between  the  lots  and  the  railroad 
company's  right  of  way.  The  court  held,  how- 
ever, that  the  entire  100-foot  strip  had  been 
dedicated  as  a  highway  with  the  right  to 
use  the  center  for  railroad  purposes;  in 
other  words,  an  easement  was  reserved  for 
railroad  purposes.  Therefore  the  abutting 
owner  took  to  the  center  of  the  33-foot 
strip  subject  to  the  easement  of  the  public 
for  a  highway,  and  the  easement  of  the  rail- 
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.served  the  right  to  maintain  a  railroad 
in  the  street,  or  to  assign  this  right, 
has  devoted  the  street- to  railroad  pur- 
poses, the  easement  of  the  public  high- 
way is  suspended,  and  continues  sus- 
pended so  long  as  it  is  devoted  to  rail- 
road purposes.* 

Cases  involving  other  reservations 
than  for  railroad  purposes  have  followed 
this  broad  rule,  that  land  may  be  dedi> 
cated  for  highway  purposes  cum  onere.' 


It  has  been  held  that  an  exclusive 
reservation  by  the  founders  of  a  city 
who  dedicate  land  for  street  purposes, 
of  the  right  to  operate  practically  all 
the  public  utilities  in  the  streets  without 
any  restriction  whatever,  is  void  on  the 
ground  that  a  monopoly  is  thereby  cre- 
ated, and  that  the  municipal  authorities 
are  thereby  unduly  bound  in  their  con- 
trol over  the  public  interests.** 


road  company,  and  was  entitled  to  recover 
the  narrow  strip  occupied  by  the  railroad 
companv  outside  the  33-foot  strip. 

Tallon  V.  Hoboken  (1897)  60  N.  J.  L.  212, 
37  Atl.  805,  sustaining,  in  an  action  involv- 
ing the  use  of  a  street  by  an  electric  rail- 
way, a  reservation  in  a  dedication  of  land 
for  street  purposes,  of  the  right  "to  lay 
tracks  for  horse  cars  and  steam  cars  and 
elevated  railways,  to  erect  telee^raph  poles, 
electric  light  poles,  and  the  right  to  operate 
and  use  the  same,  and  also  subject  to  the 
right  to  lay,  maintain,  and  repair  gas,  sewer, 
and  water  pipes  therein." 

8  Ayres  v.  Pennsylvania  R.  Co.  (1886)  48 
K.  J.  L.  44,  57  Am.  Rep.  538,  3  Atl.  886. 
Only  a  strip  through  the  center  of  the  street 
was  devoted  to  railroad  purposes.  The 
Ayres  Case  is  approved  in  Tallon  v.  Ho- 
boken (N.  J.)  supra. 

estate,  Avis,  Prosecutor,  ▼.  Vineland 
(1894)  56  N.  J.  L.  474,  23  L.R.A.  685,  28 
Atl.  1039;  Young  v.  Landis  Twp.  (1906)  73 
N.  J.  L.  266,  62  Atl.  1133,  sustaining  restric- 
tions imposed  by  the  dedicator  of  a  highway 
as  to  grass  and  shade  trees,  which  if  ob- 
served would  preclude  the  use  of  certain 
parts  of  the  dedicated  tract  as  a  driveway. 

In  Mercer  v.  Woodpate  (1869)  L.  R.  6  Q. 
B.  26.  39  L.  J.  Mag.  Gas.  N.  S.  21,  21  L.  T. 
N.  S.  468,  18  Week.  Rep.  116,  12  Eng.  RuL 
Gas.  573,  there  was  held  to  be  the  right  to 
dedicate  a  way  to  the  public  for  a  footpath, 
subject  to  the  right  of  periodically  plowing 
it  up.  This  case  is  approved  and  followed 
in  Arnold  v.  Blaker  (1871)  L.  R.  6  Q.  B. 
(Eng.)  433,  40  L.  J.  Q.  B.  N.  S.  186,  19 
Week.  Rep.  1090. 

But  the  court  in  Austerberry  v.  Oldham 
(1885)  L.  R.  29  Ch.  Div.  760,  55  L.  J.  Ch.  N. 
S.  633,  63  L.  T.  N.  S.  643,  33  Week.  Rep. 
807,  49  J.  P.  532,  15  Eng.  Rul.  Cas.  258,  ex- 
pressed a  doubt  whether  an  individual  with- 
out any  authority  from  the  town,  and  with- 
out the  authority  of  an  act  of  Parliament, 
could  dedicate  a  road  to  the  public  when  it 
could  be  used  only  on  payment  of  a  toll. 
It  18  stated  that  if  it  is  once  a  highway 
there  can  be  no  question  of  toll  after  that. 
But  the  point  is  not  decided  in  the  case. 

With  reference  to  a  dedication  by  drain- 
age commissioners  of  the  banks  of  a  drain 
as  a  public  highway,  it  is  stated  by  Parke, 
J.,  in  Rex  v.  Leake  (1833)  2  Nev.  &  M.  596, 
6  Barn.  &  Ad.  469,  110  Eng.  Reprint,  863, 
that,  if  the  public  has  an  unqualified  right 
of  road,  the  commissioners  can  no  longer 
L.R.A.1917C. 


exercise  a  power  given  them  to  make  cuts 
through  the  land  when  wanted  for  drainage 
purposes.  This  question  is  so  involved, 
however,  with  the  power  of  the  commission- 
ers to  make  the  dedication,  that  it  is  of 
little  value  on  the  validity  of  a  reservation. 

10  Jones  V.  Carter  (1907)  45  Tex.  Civ. 
App.  450,  101  S.  W.  614.  The  reservation 
in  this  case  included,  first,  the  exclusive 
right  to  construct,  maintain,  repair,  and 
operate  in  any  and  all  the  streets  and 
alleys,  single  or  double  railway  tracks,  or 
both,  to  be  operated  by  animal,  electric, 
steam,  or  other  power,  with  overhead  wires 
or  underground  appliances  or  power,  or 
other  powers;  second,  the  exchisive  right  to 
do  each  and  every  act  in  and  on  said  street 
and  alleys,  including  the  erection  of  poles, 
stringing  of  wires  for  the  operation  of 
street  railways,  telegraph  and  telephone 
system,  laying  of  pipes,  construction  of 
conduits,  and  such  otner  construction  as 
may  be  necessary  or  convenient,  in  the 
judgment  of  the  dedicators,  for  propelling 
machinery  or  other  purposes  calculated  to 
make  the  city  desirable  and  convenient  for 
business  and  resident  purposes;  third,  the 
exclusive  right  to  lay,  maintain,  and  keep 
in  repair  the  streets  and  alleys,  waterpipes, 
gas  pipes,  steam  heating  pipes,  compressed 
air  pipes,  and  sewer  pipes,  and  operate  the 
same  without  any  sort  of  restriction;  also 
the  exclusive  right  to  erect  and  maintain 
on  and  along  each  and  all  of  said  streets 
and  alleys,  poles,  and  string  thereon  elec- 
tric or  other  wires,  and  to  use  and  operate 
the  same  with  electric  or  other  power  with- 
out restriction  of  any  kind;  and  also  the  ex- 
clusive right  to  build,  maintain,  and  use 
conduits  under  any  and  all  streets  and 
alleys,  the  right  to  dig  and  excavate  in 
said  streets  and  alleys  for  the  purpose  of 
laying  pipes,  railroa*d  tracks,  and  cables,  and 
for  the  purpose  of  repairing  the  same;  and 
also  the  exclusive  right  to  construct,  main- 
tain, and  repair,  and  keep  in  order,  storm 
water  sewers,  either  open  or  closed.  The 
question  in  the  case  arose  over  the  exclusive 
right  of  the  dedicators  to  maintain  an  elec- 
tric lighting  plant  and  poles,  wires,  and 
other  fixtures  in  the  streets  and  alleys,  by 
the  holder  of  the  franchise  from  the  mu- 
nicipal authorities  for  such  purpose. 

And  see  State  ex  rel.  Grinsfelder  v.  Spo- 
kane Street  R.  Go.  (1898)  19  Wash.  618,  41 
L.R.A.  616,  67  Am.  St.  Rep.  739,  63  Pac.  719, 
supra.  W.  A.  E. 
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AliABAMA  SUPREME  COURT. 

C.  WESLEY  TIDWELL,  Appt., 

V. 

H.  H.  HITT  LUMBER  COMPANY  et  al. 
(—Ala.  — ,  73  So.  486.) 

Injunction  —  to  prevent  cutting^  timber. 

Injunction  lies  at  the  suit  of  an  owner 
of  land  in  possession  to  prevent  the  threat- 
ened removal  of  the  timber  therefrom  by  a 
stranger,  although  he  is  solvent  and  is  act- 
ing under  a  claim  of  right. 
For  other  cases,  see  Injunction,  I,  e,  in  Dig. 

1-52  N.  8. 

(Anderson,  Ch.  J.,  and  McClellan,  J.,  dis- 
sent.) 

(December  21,  1016.) 

APPEAL  by  complainant  from  a  decree 
of  the  Chancery  Court  for  Limestone 
County  in  favor  of  defendants  in  a  suit 
to  enjoin  them  from  entering  upon  certain 
lands  and  cutting  timber  therefrom.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  R.  Walker,  for  appellant: 

Equity  has  jurisdiction  to  enjoin  tres- 
passes. 

Goodson  V.  Stewart,  149  Ala.  106,  42  So. 
1019;  Wadsworth  v.  Goree,  96  Ala.  227,  10 
So.  848;  Chappell  v.  Roberts,  140  Ala.  324, 
37  So.  241;  Lembeck  v.  Nye,  47  Ohio  St. 
336,  8  L.R.A.  578,  21  Am.  St.  Rep.  828,  24 
N.  E.  686;  1  Spelling,  Extr.  Rem.  §  342; 
4  Pom.  Eq.  Jur.  3d  ed.  §  1367,  H  1;  6  Pom. 
Eq.  Jur.  §§  494,  496;  King  v.  Stuart,  84 
Fed.  646;  Stovall  v.  McCutchen,  107  Ky. 
577,  47  L.R.A.  287,  92  Am.  St.  Rep.  373,  54 
S.  W.  969;  Parker  v.  Winnipiseogee  Lake 
Cotton  &  Woolen  Co.  2  Black,  545,  17  L.  ed. 
333;  Pardee  v.  Camden  Lumber  Co.  7.0  W. 
Va.  68,  43  L.R.A.(N.S.)  262,  73  S,  E.  82; 
Teachout  v.  Clough,  143  Mo.  App.  474,  127 
S.  W.  672;  Palmer  v.  Crisle,  92  Mo.  App. 
613;  22  Cyc.  832;  Griffith  v.  Milliard,  64 
Vt.  427,  25  Atl.  427;  2  Story,  Eq.  Jur.  §§ 
928,  929 ;  McKay  v.  Chapin,  120  N.  C.  159, 
26  a  E.  701;  Crawford  v.  Atlantic  Coast 
Lumber  Corp.  77  S.  C.  81,  57  S.  E.  670; 
Gray  Lumber  Co.  v.  Gaskin,  122  Ga.  342, 
50  S.  E.  164;  Anderson  v.  Miami  Lumber 
Co.  59  Or.  149,  116  Pac.  1056;  Allen  v.  N. 
Mill  Co.  v.  Vaughn,  57  Wash.  163,  106  Pac. 
622. 

Where  a  grantor  executes  a  conveyance 
of  timber  on  certain  lands,  in  which  there 
is  a  time  limit  to  cut  and  remove  the  same, 
the  grantee  is  guilty  of  a  trespass  and  is 


Note.  —  For  injunction  against  trespass 
to  cut  timber,  see  annotation  following  this 
case,  post,  236. 
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liable  for  damages  if  he  enters  upon  said 
land  after  the  time  limit  has  expired. 

C.  W.  Zimmerman  Mfg.  Co.  v.  Daffiii,  140 
Ala.  380,  9  L.R.A,(N.S.)  663,  42  So.  858; 
Mt.  Vernon  Lumber  Co.  v.  Shepard,  180 
Ala.  148,  60  So.  825. 

Where  the  time  limit  to  enter  upon  land 
to  cut  and  remove  trees  has  expired,  if  the 
grantee,  notwithstanding  the  expiration  of 
the  time  limit,  enters  upon  the  land,  he  is 
liable  for  any  injury  done  to  the  land. 

Wright  V.  Bentley  Lumber  Co.  186  Ala. 
616,  65  So.  353. 

Messrs.  Callahan  &  Harris  for  appel- 
lees. 

Sayre,  J.,  delivered  the  opinion  of  the 
court : 

The  facts  shown  by  the  bill  in  this  cause 
may  be  stated  as  follows:  Complainant, 
on  the  consideration  of  a  large  sum  paid 
and  to  be  paid,  purchased  the  land  from 
one  Puryear  on  August  28,  1913,  taking  a 
deed  with  full  warranty.  This  deed  con- 
tained no  reservation  or  exception  of  trees 
growing  upon  the  land.  Puryear  had  pur- 
chased the  same  land  from  one  Ragsdale 
on  March  19,  1912.  The  record  of  the  con- 
veyance from  Ragsdale  to  Puryear  is  re- 
ferred to,  but  no  copy  thereof  is  exhibited 
with  the  bill.  Complainant's  deed  shows 
that  he  was  to  have  possession  on  or  before 
January  1,  1914,  and  the  averment  of  the 
amended  bill  is  that  he  entered  into'  pos- 
session on  or  about  that  date  and  has  been 
continuously  in  possession  ever  since.  The 
bill,  filed  July  15,  1915,  avers  that  defend- 
ant company,  notwithstanding  it  had  been 
notified  by  complainant  not  to  enter  upon 
the  land  or  cut  any  timber  therefrom,  did, 
on  the  day  before  its  filing,  enter  upon  the 
land  and  begin  to  cut  timber,  and  has  in- 
formed complainant  that  it  intends  to  cut 
from  the  land  all  timber  thereon,  and  upon 
information  and  belief  it  avers  that  Rags- 
dale sold  the  timber  rights  on  said  land 
to  defendant,  but  that  by  the  terms  of 
that  contract  there  was  a  time  limit  within 
which  the  timber  was  to  be  removed  from 
the  land,  and  that  said  time  limit  expired 
on  or  about  January  1,  1913,  whereupon 
all  rights,  licenses,  and  privileges  of  the  de- 
fendant ceased  and  came  to  an  end.  Like- 
wise upon  information  and  belief  it  is 
averred  that  Puryear  in  January,  1913, 
made  a  contract  with  defendant,  by  the 
terms  of  which,  in  consideration  that  de- 
fendant would  ditch  and  drain  the  land,  de> 
fendant  was  to  have  ninety  days  in  which 
to  do  the  ditching  and  draining  and  to  re- 
move the  timber  therefrom,  but  that,  by 
mistake,  the  contract  was  made  to  read 
that    defendant    should    have    ninety    days 
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from  ditching  and  draining  the  land  with- 
in which  to  remove  tiie  timber;  and,  fur< 
ther,  if  there  was  no  mistake,  defendant 
had  only  a  reasonable  time  in  which  to 
ditch  and  drain  the  land  and  remove  the 
timber,  and  defendant  made  no  effort  with- 
in a  reasonable  time  to  carry  out  the  agree- 
ment, but  did  enter  on  the  date  aforesaid 
and  begin  to  cut  the  timber.  Complainant 
ayers  that  he  had  no  notice  of  said  con- 
tracts at  the  time  of  his  purchase;  that  de- 
fendant has  both  of  them  in  its  possession, 
wherefore  he  i§  without  accurate  informa- 
tion as  to  their  contents,  and  must  rely 
upon  a  discovery  to  prove  their  terms,  con- 
ditions, and  contents,  to  which  end  apt  in- 
terrogatories are  incorporated  in  the  bill; 
that  said  contracts  are  clouds  upon  his 
title.  Complainant  prayed  and  procured 
the  issuance  of  a  temporary  injunction. 
Tlie  prayer  for  final  relief  is  that  the  Pur- 
year  contract  be  reformed,  that  all  rights 
of  defendants  under  the  contract  be  decreed 
to  have  expired,  that  defendant  be  perma- 
nently enjoined  from  entering  upon  said 
lands  and  cutting  any  timber  therefrom, 
and  for  an  accounting  for  the  damages  al- 
ready done  to  the  land.  The  cause  being 
submitted  for  decree  on  demurrer  to  the 
bill  and  on  motion  to  dissolve  the  injunc- 
tion the  demurrer  was  sustained  and  the 
injunction  dissolved.  Complainant  appeals. 
It  is  to  be  noted,  in  the  first  place,  that 
•complainant's  purpose  in  this  cause  is  not 
to  Itave  a  disputed  question  of  legal  title 
to  and  possession  of  land  determined  on  a 
bill  to  restrain  alleged  trespasses,  as  was 
the  case  in  Kellar  v.  BuUington,  101  Ala. 
267,  14  So.  466,  for,  as  we  have  seen,  com- 
plainant avers  his  title  to  and  possession 
of  the  land, — to  speak  of  the  land  as  dis- 
tinguished from  the  trees  growing  upon  it. 
And,  whatever  may  ultimately  prove  to  be 
the  fact  in  respect  of  the  title  to  the  trees, 
complainant  is  in  possession  of  them  also 
under  a  claim  of  ownership.  The  question 
of  controlling  importance  at  this  time  is 
whether,  in  the  circumstances  stated,  com- 
plainant is  entitled  to  injunctive  protection 
against  the  repeated  trespasses  threatened 
by  defendant,  its  officers  and  agents,  involv- 
ing a  complete  destruction  of  the  timber 
standing  on  the  land.  The  chancellor 
makes  it  clear  that  he  was  influenced  to 
decree  against  the  bill  by  the  opinion  of 
this  court  in  H.  H.  Hitt  I^imber  Co.  v. 
Cullman  Property  Co.  189  Ala.  13,  66  So. 
720.  The  decision  in  that  case  appears  to 
have  been  determined  by  Deegan  v.  Neville, 
127  Ala.  471,  85  Am.  St.  Rep.  137,  29  So. 
173,  and  some  observations  of  Chancellor 
Kent  in  Jerome  v.  Ross,  7  Johns.  Ch.  315, 
11  Am.  Dec.  484.  We  will,  as  briefly  as 
L.R.A.1017C. 


may  be,  state  the  result  of  our  further  con- 
sideration of  these  cases. 

Recurring   to   Kellar    v.    BuUington,    su- 
pra, to  which  we  referred  in  the  outset,  and 
which   was  quoted  in   H.   H.   Hitt  Lumber 
Co.    V.    Cullman    Property    Co.    supra, — in 
that  case  the  defendants  were  in  possession 
of  the  locus  in  quo,  a  quarry,  working  the 
same  under  a  bona  fide  claim  of  ownership, 
when   complainant  acquired  his  title  by  a 
homestead    entry;     thereafter    complainant 
established   his  homestead   upon   the   land, 
about  a  quarter  of  a  mile  from  the  quarry, 
and  then,  without  concurrently  bringing  an 
action  at  law  to  try  the  conflicting  claims 
of    title, — pending    which    he    would    have 
been  en i tied  to  an  injunction   (Hamilton  v. 
Brent  Lumber  Co.  127  Ala.  78,  28  So.  698 ) , 
— complainant  filed  his  bill  to  enjoin  per- 
manently  the   further   quarrying  of   stone, 
and   for   an    account   and   recovery   of   the 
value  of  the   stone  taken.     While  holding 
on  the  evidence,  it  is  true,  that,  if  every 
yard  of  stone  were  removed  from  complain- 
ant's land,  payment  to  him  of  the  fair  value 
thereof,    in    money,    would    have    afforded 
ample  and  adequate  redress,  the  court,  ob- 
serving that  the  bill  seemed  to  rest  for  its 
equity   upon    the   mere   conclusions   of   the 
pleader  that  a  resort  to  equity  was  neces- 
sary to  prevent  irreparable   injury   and  a 
multiplicity  of  suits,  rather  than  any  state- 
ment  of   facts   to   that   effect,   and   noting 
that  neither  the  bill  nor  the  proof  showed 
any  displacement  or  disturbance  of  the  act- 
ual adverse  possession  by  which  defendants 
held    the    quarry, — in    these    circumstances 
the  court  appears  to  have  laid  the  stress  of 
its  opinion  upon  the  fact  that  defendants 
had    a    constitutional    right    to    have    the 
validity  of  their  claim  of  title  tried  in  an 
issue  to  the  country,  before  being  disturbed 
in  their  possession  and  use  of  the  premises. 
The  decision  in  Deegan  v.  Neville  rested 
upon   peculiar   facts.     Complainant  had   a 
mere   chattel   interest   in   the   premises   he 
sought    to    have    protected    by    injunction. 
He  held  the  premises  under  the  defendant, 
and  only  thirty-seven  days  of  his  leasehold 
term  remained  at  the  time  he  filed  his  bill, 
^e    occupied    the    premises   as   a   barroom 
"with  yard  privileges,"  and  the  trespasses 
most  grievously  complained  of  were  alleged 
to    have    been    committed   upon   the   yard, 
making  the  use  of  it  dangerous.    Defendant 
was   erecting  a  building  upon  his   adjoin- 
ing  premises  from  which,  day  after  day,  his 
agents    dropped    broken    bricks,    dust,    and 
other  debris  upon  complainant's  yard.    The 
court  found  upon  the  evidence  that  the  only 
use  complainant  made  of  the  yard  was  to 
traverse  it  in  going  to  and  from  a  water- 
closet  that  did  not  belong  to  him  under  the 
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terms  of  his  lease,  and  in  which  he  had  no 
exclusive  right>  if  he  had  any  at  all,  as 
the  court  said.  On  this  peculiar  combina- 
tion of  facts,  the  court  excluded  two  alleged 
grounds  of  equitable  jurisdiction  by  say- 
ing that,  "to  make  t}ie  injury  or  trespass  a 
continuing  one,  it  must  be  of  such  a  char- 
acter as  that  its  recurrence  is  not  depend- 
ent upon  any  act  to  be  done  by  any  person," 
and  further  that,  to  bring  a  case  -within  the 
rule  upon  which  equity  acts  for  the  pre- 
vention of  a  multiplicity  of  suits,  "it  must 
be  shown  that  there  are  different  persons 
assailing  the  same  right,  'and  each  stand- 
ing on  his  own  pretensions,' "  herein  hark- 
ing back  to  Jerome  v.  Ross,  supra.  In  the 
end  the  court  held  that  complainant  might 
have  adequate  compensation  in  an  action 
at  law  for  a  breach  of  defendant's  covenant 
for  quiet  enjoyment,  and  dissolved  the  pre- 
liminary injunction  which  had  been  grant- 
ed in  the  court  below.  ' 

From  this  statement  of  Kellar  v.  Bulling- 
ton  and  Deegan  v.  Neville,  it  will  be  seen, 
we  think,  that  the  rulings  in  those  cases, 
when  due  regard  is  had  to  the  facts  in- 
volved, may  be  thoroughly  well  justified 
without  affirming  that  the  owner  in  undis- 
puted possession  of  land  must  stand  by 
while  a  valuable  part  of  his  estate  is  con- 
verted into  a  mere  chose  in  action  by  the 
repeated  trespasses  of  a  single  person,  or 
his  agents,  or  that  equity  in  such  case  is 
impotent  to  afford  preventive  relief. 

In  H.  H.  Hitt  Lumber  Co.  v.  Cullman 
Property  Co.  the  court,  after  calling  atten- 
tion to  the  generality,  vagueness,  and  un- 
certainty of  the  bill  in  various  particulars, 
quoted  from  Kellar  v.  Bullington,  Deegan 
v.  Neville,  and  Jerome  v.  Ross,  and  held 
that  a  demurrer  to  the  bill — taking  the 
ground,  among  others,  that  the  averments 
by  which  it  invoked  the  power  of  equity  to 
prevent  repeated  trespasses  and  a  multipli- 
city of  suits  were  mere  conclusions  of  the 
pleader — should  have  been  sustained,  ex- 
pressing, the  while,  its  unwillingness  to  say 
that  the  bill  was  incapable  of  amendment 
BO  as  to  give  it  equity. 

These  cases  of  ours  all  repeat  some  gen- 
eral expressions  found  in  Jerome  v.  Ross. 
Looking  to  the  specific  facts  with  which 
Chancellor  Kent  was  dealing  in  that  case, 
it  occurs  to  us  at  this  time  that  his  opin- 
ion was  not  so  entirely  opposed  to  equi- 
table relief  in  the  circumstances  presented 
by  the  bill  now  before  us  as  has  been  gen- 
erally supposed,  though  it  must  be  conceded 
that,  as  Mr.  Pomeroy  observes,  its  general 
tendency  was  to  narrow  the  jurisdiction  of 
equity  to  cases,  of  comparatively  infrequent 
occurrence,  in  which  the  trespasses  are  of 
extraordinary  and  specially  aggravated  na- 
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ture.  Attention  has  been  called  to  the  fact 
that,  a  short  while  before  the  decision  in 
Jerome  v.  Ross,  Chancellor  Kent  had  decreed 
an  injunction  against  the  cutting  of  wood 
and  timber  under  a  claim  of  right  to  estov- 
ers. In  that  case,  however,  the  claim  of 
the  defendant  had  been  decided  against  him 
in  one  action  at  law,  another  was  pending, 
and  the  relief  was  specifically  put  upon  the 
necessity  of  preventing  a  multiplicity  of 
suits.  The  Chancellor  cited  cases  showing 
the  habit  of  the  English  court  to  grant  in* 
junctions  in  cases  of  trespass  as  well  aa 
waste,  but  he  did  not  think  it  necessary  to 
go  that  far  in  the  case  before  him.  Liv- 
ingston v.  Livingston,  6  Johns.  Ch.  497,  10 
Am.  Dec.  353. 

Whatever  may  be  the  precise  purport  of 
the  opinion  in  Jerome  v.  Ross,  as  applied 
to  cases  like  this,  looking  over  the  modem 
cases   on   the   subject,    it   is   impossible   to 
avoid  the  very  definite  conclusion  that  the 
courts  of  this  day  and  time,  while  adhering 
to   the   fundamental    doctrine   that    irrepa- 
rable injury  must  be  shown,  have  distinctly 
moved  away  from  some  propositions  there 
laid  down.     We  cannot  do  better  than  to 
quote  Mr.  Pomeroy.     He  says:  **The  juris- 
diction of  equity  to  restrain  continuous  or 
repeated  trespasses  rests  on  the  ground  of 
avoiding    a   repetition    of    similar   actions. 
It   is   a .  basis   of  jurisdiction   that   is  fre- 
quently found  in  cases  where  the  injury  is 
also   irreparable.     Very   often,   indeed,    the 
injury    is    irreparable   only    because    it    is 
continuous  or  repeated,  when  it  would  not 
be    if   temporary,    and    in    such    cases   the 
injunction  will  issue  as  a  matter  of  course. 
For  the  further  discussion  of  this  subject, 
it  will  be  convenient  to  consider:  First,  the 
cases  in  which  the  injury  is  the  result  of 
a  single  act,  or  set  of  acta,  of  the  defend- 
ant, which  afterwards  operate  by  virtue  of 
natural   laws  to  produce  the  injury;    and, 
second,  the  cases  in  which  there  are  several 
or  many  acts  of  the  defendant  or  defend- 
ants which  give  rise  to  as  many  different 
causes  of  actions.    The  distinction  is  rough- 
ly   that   between    continuing   and   repeated 
trespasses.     .     .     .     When     the     trespasses 
complained  of  are  caused  by  the  separate 
acts  of  individuals,  a  multiplicity  of  suits 
may  be  caused  to  plaintiff  either  because 
the  defendants  are  numerous  or  because  a 
single  defendant  does  the  same  or  similar 
acts  repeatedly.     The  principle  involved  in 
all  such  cases  is  the  same,  and  injunction 
should  issue.     And  when  the  basis  of  the 
multiplicity  of  suits  which   plaintiff  fears 
is  that   the   defendants  are   numerous,   all 
authorities   agree   in   granting   the   injunc- 
tions.    But  when  it  is  the  case  of  a  single 
defendant,   who,   by   repeating   his   acts   of 
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trespasBy  makes  it  necessary  for  plaintiff 
to  pursue  his  legal  remedy  only  by  a  suc- 
cession of  actions,  the  decisions  are  curi- 
ously diverse.  It  is  held,  in  a  small  group 
of  cases" — ^among  which  the  author  cites 
Jerome  v.  Ross  and  Deegan  v.  Neville — 
"that  this  is  not  the  kind  of  multiplicity 
of  suits  which  equity  enjoins,  but  that  in- 
stead an  injunction  is  proper  only  when 
different  persons  assail  plaintiff's  right. 
The  other  view,  and  the  one  sustained  alike 
by  the  weight  of  authority  and  by  principle, 
is  tliat,  if  a  defendant  manifests  a  purpose 
to  persist  in  perpetrating  his  unlawful  acts, 
the  vexation,  expense,  and  trouble  of  prose- 
cuting the  actions  at  law  make  the  legal 
remedy  inadequate,  and  justify  a  plaintiff 
in  coming  into  equity  for  an  injunction. 
Kone  of  the  cases  show  a  tendency  to  make 
the  seriousness  of  the  damage  the  criterion." 
6  £q.  Jur.  §  496,  citing  many  cases. 

The  author  observes  that,  if  plaintiff's 
legal  remedy  may  be  vexatious,  harassing, 
and  hence  Inadequate,  when  he  recovers  sub- 
stantial damages,  still  more  would  It  seem 
to  be  so  when  his  recovery  is  only  nominal. 

In  Jerome  v.  Ross,  supra.  Chancellor 
Kent  defined  "irreparable"  as  the  "great 
and  irremediable  mischief  which  damages 
could  not  compensate,  because  the  mischief* 
reaches  to  the  very  substance  and  value 
of  the  estate,  and  goes  to  the  destruction 
of  it  in  the  character  in  which  it  is  en- 
joyed." It  is  not  easy  to  see  why  the  bill  in 
this  case  does  not  measure  up  to  that 
standard.  If  a  man  has  a  woodland,  who 
will  say  that  he  ought  not  to  be  permitted 
to  keep  it  substantially  intact,  whether  for 
profit  or  pleasure?  Trees  cut  down  do  not 
grow  again,  and  nature  requires  an  average 
lifetime  in  which  to  replace  them.  We  do 
not  speak  of  single  or  occasional  trespasses 
which  are  temporary  in  their  nature  and 
effect.  We  quote  again  from  Mr.  Pom- 
eroy:  "If  a  trespass  to  property  is  a  single 
act,  and  is  temporary  in  its  nature  and 
effects,  so  that  the  legal  remedy  of  an 
action  at  law  for  damages  is  adequate,  equi- 
ty will  not  interfere.  .  .  .  All  the 
cases,  English  and  American,  have  professed 
to  adopt  the  inadequacy  of  legal  remedies 
as  the  test  and  limit  of  the  injunctive  juris- 
diction; but,  in  applying  this  criterion,  the 
modem  decisions,  with  some  exceptions 
among  the  American  authorities,  have  cer- 
tainly held  the  injury  to  be  irreparable 
and  the  legal  remedy  inadequate  in  many 
instances  and  under  many  circumstances 
where  Chancellor  Kent  would  probably  have 
refused  to  interfere.  It  is  certain  that 
many  trespasses  are  now  enjoined  which, 
if  committed,  would  fall  far  short  of  de- 
stroving  the  property,  or  of  rendering  its 
L.R.A.1917C. 


restoration  to  its  original  condition  im- 
possible. The  injunction  is  granted,  not 
merely  because  tlie  injury  is  essentially  de- 
structive, but  because,  being  continuous  or 
repeated,  the  full  compensation  for  the  en- 
tire wrong  cannot  be  obtained  in  one  action 
at  law  for  damages.  While  the  same 
formula  is  employed  by  the  courts  of  equi- 
ty in  defining  their  jurisdiction,  the  juris- 
diction itself  has  practically  been  enlarged; 
judges  have  been  brought  to  see  and  to 
acknowledge— contrary  to  the  opinion  held 
by  Chancellor  Kent — ^that  the  common-law 
theory  of  not  interfering  with  persons  until 
they  shall  have  actually  committed  a  wrong 
is  fundamentally  erroneous,  and  that  a 
remedy  which  prevents  a  threatened  wrong 
is  in  its  essential  nature  better  than  a 
remedy  which  permits  the  wrong  to  be  done 
and  then  attempts  to  pay  for  it  by  the 
pecuniary  damages  which  a  jury  may 
assess.  The  ideal  remedy  in  any  perfect 
system  of  administering  justice  would  be 
that  which  absolutely  precludes  the  commis- 
sion of  a  wrong,  not  that  which  awards 
punishment  or  satisfaction  for  a  wrong 
after  it  is  committed."    4  Eq.  Jur.  §  1367. 

And  again  the  same  author  says  that  the 
cutting  or  destruction  of  timber  in  England, 
and  generally  in  America,  is  a  form  of 
trespass  that  is  generally  considered  as  ir- 
reparable. 6  Eq.  Jur.  §  495.  And  in 
Story's  Eq.  Jur.  §§  928,  929,  it  is  said: 
"Formerly,  indeed,  courts  of  equity  were 
extremely  reluctant  to  interfere  at  all,  even 
in  regard  to  oases  of  repeated  trespasses. 
But  now  there  is  not  the  slightest  hesita- 
tion if  the  acta  done  or  threatened  to  be 
done  to  the  property  would  be  ruinous  or 
irreparable,  or  would  impair  the  just  en- 
joyment of  the  property  in  future.  .  .  . 
In  short,  it  is  now  granted  in  all  cases  of 
timber,  coals,  ores,  and  quarries,  where  the 
party  is  a  mere  trespasser,  or  where  he 
exceeds  the  limited  rights  with  which  he  is 
clothed,  upon  the  ground  that  the  acts 
are,  or  may  be,  an  irreparable  damage  to 
the  particular  species  of  property." 

In  Lyon  v.  Hunt,  11  Ala.  295,  46  Am. 
Dec.  216,  this  court  referred  with  apparent 
approval  to  Livingston  ▼.  Livingston,  where 
it  was  said:  "This  protection  is  now  grant- 
ed in  the  case  of  timber,  ooals^  lead  ore, 
quarries,  etc." 

In  Hamilton  v.  Brent  Lumber  Co.  127 
Ala.  78,  28  So.  698,  where  the  title  was  in 
dispute,  but  defendant  was  in  actual  pos- 
session, the  injunction  granted  in  the  court 
below,  restraining  trespasses  consisting  in 
the  cutting  and  removal  of  trees,  was  by 
decree  of  this  court  continued  until  the 
complainant  should  have  a  reasonable  time 
to  bring  its  action  at  law  to  reeover  the 
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realty  in  controversy.  The  same  course  was 
followed  in  the  similar  case  of  McMillan 
V.  Aiken,  182  Ala.  303,  62  So.  519. 

In  Pardee  v.  Camden  Lumber  Co.  70  W. 
Va.  68,  43  L.R.A.(X.S.)  262,  73  S.  E.  82, 
the  supreme  court  of  West  Virginia,  de- 
parting from  its  own  previous  decisions, 
along  with  an  able  discussion  of  the  law, 
has  made  an  interesting  statement  of  the 
conditions  obtaining  in  the  early  history 
of  this  country,  in  which  small  importance 
was  attached  to  the  destruction  of  forests 
and  standing  trees,  and  the  change  in  con- 
ditions which  has  for  the  most  part  in- 
duced the  courts  to  break  away  from  the 
authority  of  Jerome  v.  Rosa,  as  that  case 
was  commonly  ccmstrued  in  its  application 
to  cases  of  trespass  involving  the  cutting 
or  destruction  of  standing  timber. 

Many  cases  sustaining  the  propriety  of 
injunction  to  prevent  the  cutting  and  de- 
struction of  timber  are  cited  in  the  text- 
books to  which  we  have  referred  and  in 
brief  of  counsel  for  complainant. 

Complainant  shows  that  he  is  the  undis- 
puted owner  and  in  possession  of  the  land. 
On  the  averments  of  the  bill  he  is  also  the 
owner  of  the  trees,  which  are  a  part  of  the 
land,  though  defendant  claims  to  have 
the  right  to  cut  and  carry  them  away.  De- 
fendant had  begun  to  cut  the  timber  when 
this  bill  was  Aled,  and  had  announced  its 
purpose  to  continue  doing  so  until  all  of 
it  is  taken  from  the  land.  The  bill  for 
an  injunction  to  prevent  this  wholesale  in- 
jury has  equity,  and   this  without   regard 


to  the  solvency  or  inaolency  of  the  defend- 
ant. The  financial  status  of  the  defendant 
is  not  a  matter  of  importance  when  the 
nature  of  the  injury  threatened  is  such  as 
to  make  it  irreparable.  It  is  only  in  cases 
where  the  injury  may  be  adequately  esti- 
mated and  compensated  in  money  that  it 
becomes  material  to  inquire  whether  the 
trespasser  is  able  to  respond  to  a  judg- 
ment at  law  for  damages.  In  this  case 
complainant  avers  a  threatened  destruction 
of  all  the  timber  on  his  land,  a  permanent 
injury  to  the  substance  of  his  estate,  thus 
bringing  his  case  within  that  class  in  which 
equity  should  interfere  to  prevent  an  injury 
deemed  irreparable  because  no  judgment  at 
law  can  restore  to  him  his  estate  in  the 
character  in  which  he  now  enjoys  it. 

Our  judgment  is  that  the  bill  contains 
equity  and  that  the  court  erred  in  dissolv- 
ing the  injunction  on  the  ground  that  the 
bill  stated  no  equitable  cause  of  action. 

Some  other  questions  are  discussed  in 
brief  of  counsel  for  complainant,  but  wo 
doubt  that  the  case  is  ripe  for  a  decision  of 
them.  They  can  be  deferred  until  the  de- 
fendant has  disclosed  the  full  and  true 
nature  of  its  claim  of  right  to  the  trees. 
•    Reversed  and  remanded. 

Mayfield,  Somerville,  Gardner,  and 
Thomas,  J  J.,  concur. 

Anderson,  Ch.  J.,  and  McClelland,  J., 

dissent. 


ion  against  trespass  to  cut  timber. 


This  annotation  is  supplementary  to 
th«  note  to  Pardee  v.  Camden  Lumber 
Co.  43  L.R.A.(N.S.)  262,  which  was  a 
continuation  of  the  note  in  22  L.R.A.  233. 

As  to  right  to  injunction  against  cut- 
ting tree^  on  or  over  boundary  line,  see 
note  in46L.R.A.(N.S.)  5. 

Irreparable  injnrir* 

In  Dill  V.  Dill  (1914)  —  Del  Ch.  — ,  91 
Atl.  450,  the  court  reaffirmed  the  Dela- 
ware doctrine  that  the  cutting  of  timber 
by  a  trespasser  is  an  injury  irreparable 
in  its  nature,  and  remediable  in  equity 
by  injunction,  and  this  is  the  rule  with- 
out regard  to  the  question  whether,  in 
the  particular  case,  the  timber  has  any 
particular  value  or  not. 

And  in  Oregon  a  wilful  trespass,  such 

as  the  cutting  of  brush  and  timber  on 

plaintiff's    land,    which    cutting    would 

permit  a  river  to  further  encroach  upon 

plaintiff's  premises,  may  be  enjoined  so 

as  to  prevent  a  destruction  of  such  prem- 
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ises.  Mathews  v.  Chambers  Power  Co. 
(1916)  81  Or.  261,  159  Pac.  564. 

It  should  also  be  observed  that  the 
court  in  Ttdwell  v.  H.  H.  Hitt  Lumber 
Co.  ante,  232,  following  the  trend  of 
modern  authority,  has  adopted  the  broad 
rule  that  timbering  on  land  constitutes 
an  irreparable  injury,  entitling  the  own- 
er to  a  restraining  injunction  where  the 
timbering  consists  in  the  denuding  of 
the  land  rather  than  in  a  single  or 
occasional  trespass.  And  this  even 
though  the  term  "irreparable  injury"  be 
taken  in  the  strict  sense  of  great  and 
irremediable  mischief  which  damages 
could  not  compensate. 

And  as  to  insolvency  of  the  defendant 
as  rendering  the  cutting  of  timber  an 
irremediable  injurv,  see  Bemtzon  v, 
Edwardsen  (1915)  1«1  Wis.  180,  152  N. 
W.  832,  which  is  set  out  infra,  sub- 
division entitled,  "Privity  between  ownei: 
and  tort-feasor." 

And  see  also  Barron  v.  H.  D.  Williams 
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Cooperagre  Co.  (1914)  185  Mo.  App.  625, 
171  S.  W.  683.  as  set  out  infra,  sub- 
division entitled,  "Special  statutory  pro- 


fy 


Visions. 

Oontinnons  or  repeated  treepase, 

A  destructive  trespass  which  is  threat- 
ened to  be  continued,  and  the  purpose 
of  which  is  to  denude  complainant's 
land  of  its  valuable  timber,  may  be  en- 
joined to  prevent  a  multiplicity  of  suits. 

TiDWELL  V.  H.  H.  HiTT  LUMBER  CO. 

In  Nebraska,  one  who  has  repeatedly 
trespassed  upon  the  lands  of  another  and 
cut  timber  thereon,  and  who  threatens 
to  continue  such  trespasses,  may  be  en- 
joined from  so  doing.  Ayres  v.  Barnett 
(1913)  93  Neb.  350,  140  N.  W.  634. 

InMolweuej  o£  defemdant* 

In  accordance  with  the  great  weight 
of  authority,  most  of  the  recent  cases 
have  ruled  that  insolvency  of  the  defend- 
ant is  not  an  essential  element  of  the 
remedy  of  injunction;  at  least,  when  the 
cutting  of  the  timber  is  regarded  as  con- 
stituting an  irreparable  injury,  or  where 
the  cutting  creates  a  necessity  for  a 
multiplicity  of  suits  should  relief  be 
sought  at  law.  Tidwell  v.  H.  H.  Hitt 
Lumber  Co.;  Ayers  v.  Barnett  (Neb.) 
supra;  Kunst  v.  Mabie  (1913)  72  W.  .Vft. 
202,  77  S.  E.  987,  following  Pardee  v. 
Camden  Lumber  Co.  (1911)  70  W.  Vft. 
68,  43  L.R.A.(N.S.)  262,  73  S.  E.  82, 
which  overruled  the  earlier  West 
Virginia  cases  to  the  contrary.  How- 
ever, in  Penix  v.  Pumphrey  (1916)  125 
Ark.  332,  188  S.  W.  816,  it  was  held 
that  the  remedy  for  unlawfully  entering 
land  under  claim  of  title  and  cutting  and 
removing  timber  was  in  law,  in  the  ab- 
sence of  the  insolvency  of  the  trespasser. 

For  a  ease  in  which  injunctive  relief 
was  granted  seemingly  upon  the  theory 
that  the  insolvency  of  the  trespasser 
rendered  the  cutting  and  its  threatened 
continuance  an  irremediable  injury,  see 
Berntzon  v.  Edwardsen  (1915)  161  Wis. 
180,  152  N.  W.  832,  as  set  out  in  the 
next  following  subdivision. 

PrlTlty  between  owmer  aad  tort-feas- 
or. 

As  in  the  earlier  annotation,  cases 
involving  rights  of  life  tenant  and  re- 
maindermen are  excluded. 

In  Rickol  v.  Seaton  (1915)  61  Pa. 
Super.  Ct.  334,  it  was  held  that  a  court 
of  equity  will  not  enjoin  the  cutting  and 
removing  of  timber  from  plaintiff's  land 
by  one  to  whom  he  had  sold  it  under  an 
entire  contract,  receiving  a  valuable  con- 
sideration therefor  at  the  time,  although, 
while  an  immediate  removal  of  all  the 
L.R.A.1917C. 


timber  had  been  talked  about,  it  was 
not  made  an  important  or  controlling 
part  of  the  contract,  and  the  defendant: 
delayed  several  months  before  attempt- 
ing to  cut  and  remove  a  part  of  the  tim- 
ber, the  court  saying  that  the  plaintiff 
had  an  adequate  remedy  at  law  for  the 
damages  caused  by  the  delay. 

In  Berntzon  v.  Edwardsen  (Wis.) 
supra,  an  injunction  was  granted  to  pre- 
vent the  cutting  of  timber  in  violation 
of  a  contract  not  to  remove  same  until 
a  certain  part  of  the  purchase  price  of 
the  land  had  been  paid.  In  this  case 
the  defendants  refused  to  desist  cutting 
timber  and  were  irresponsible;  and  it 
was  held  that  continued  cutting  would 
irremediably  damage  the  plaintiff. 

InJnBction  to  preserve  statue  quo. 

In  the  Delaware  case  of  Dill  v.  Dill 
(1914)  —  Del.  Ch.  — ,  91  Atl.  540,  it  was 
held  that  where  the  title  to  land  involved 
in  a  suit  to  restrain  the  cutting  of  timber 
thereon  is  in  dispute,  a  court  of  equity 
will  preserve  the  property  in  status  quo 
by  granting  a  preliminary  injunction 
pending  a  trial  in  the  law  courts  of  the 
issue  of  title. 

And  in  Missouri  an  injunction  will 
issue  to  restrain  the  cutting  of  timber, 
which  constitutes  the  chief  element  of 
value  of  lands  the  title  to  which  is  be- 
ing tried  in  another  action,  pending  an 
appeal  from  a  judgment  therein,  adverse 
to  the  complainant.  Whit  worth  v. 
Barnes  (1913)  168  Mo.  App.  269,  153  S. 
W.  538. 

Special  statutory  provisions. 

In  Missouri,  by  express  statutory  pro- 
vision (Rev.  Stat.  1909,  §  2534),  the 
remedy  of  injunction  is  given  to  one 
whose  property,  real  or  personal,  is 
threatened  with  irreparable  injury,  and 
to  prevent  the  doing  of  any  legal  wrong, 
when,  in  the  opinion  of  the  court,  an 
adequate  remedy  cannot  be  afforded  by 
an  action  for  damages.  Under  this  stat- 
ute it  was .  held  in  the  recent  case  of 
Barron  v.  H.  D.  Williams  Cooperage  Co. 
(1914)  185  Mo.  App.  625, 171  S.  W.  683, 
that  an  injunction  would  issue  to  prevent 
the  alleged  wrongful  cutting  of  tim})er 
where  the  evidence  showed  that  it  was 
of  very  slow  growth,  and  that  great 
expense  would  be  incurred  in  watching 
it  and  keeping  an  account  of  such  as 
defendant  saw  fit  to  cut. 


Misoellaueous. 

In  Ely  V.  Johnson  (1912)  114  Va.  31, 
75  S.  E,  748,  the  court — ^applying  the 
rule  that,  in  a  suit  to  restrain  a  trespass 
to  cut  timber,  complainant  must  show 
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that  the  injury  is  irreparable  or  that 
the  remedy  at  law  is  inadequate,  that 
'the  timber  on  the  land  constitutes  its 
chief  value,  or  that  it  is  essential  to 
the  enjoyment  of  the  land — held  that 
equity  would  enjoin  the  wrongful  cut- 
ting of  timber  where  the  evidence  sus- 
tained an  allegation  that  the  timber  on 
the  land  constituted  its  principal  value, 
and  that  the  defendants  had  cut  and 


removed  a  considerable  part  thereof ,  and 
there  is  no  avowal  on  their  part  of  a 
purpose  to  desist  from  further  depreda- 
tion. 

In  connection  with  Tidwell  v.  H.  H. 
HiTT  Lumber  Co.  ante,  232,  see  H.  BL 
Hitt  Lumber  Co.  v.  Cullman  Property 
Co.  (1914)  189  Ala.  13,  66  So.  720,  which 
is  set  out  and  discussed  therein. 

G.  J.  C. 
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CITY  OF  CHICAGO 

V. 

CHICAGO     &     NORTHWESTERN    RAIL- 
WAY COMPANY,  Plff.  in  Err. 

(275  111.  30,  113  N.  E.  849.) 

Municipal  oorporations  —  ordinance  — 
transi>ortation  of  milk  —  reasonable- 
ness. 

An  ordinance  forbidding  a  common  car- 
rier to  transport  milk  when  warmer  than 
a  specified  temperature  is  unreasonable 
where  the  milk  is  also  required  to  be  in 
sealed  cans,  the  seals  of  which  cannot  be 
broken,  and  the  milk  is  offered  for  trans- 
portation at  stations  where  no  other  busi- 
ness is  transacted. 
For    other    casea,    see    Municipal    Corpora- 

iiotis,  II,  c,  k»  c,  *w  J^ig-  I-^'^  ^*  S. 

(October  24,  1916.) 

fj^RROR  to  the  Municipal  Court  of  Chi- 
^  cago  to  review  a  judgment  in  plaintiff's 
favor  in  an  action  brought  to  recover  a 
penalty  for  alleged  violation  by  defendant 
of  a  milk  ordinance.    Reversed. 

The  facts  are  stated  in  the  opinion. 
.     Messrs.  Charles  A.  Vilas,  William  G. 
Wheeler,  Carl  S.  Jefferson,  and  William 

D,  Barge,  for  plaintiff  in  error: 

The  authority  of  a  city  to  pass  any  ordi- 
nance must  be  found  in  some  act  of  the 
legislature,  and  any  reasonable  doubt  as  to 
the  existence  of  such  authority  must  be 
resolved  against  the  right  of  the  municipal- 
ity to  its  exercise. 

Chicago  V.  P.  F.  Pettibone  &  Co.  267  III. 
573,  108  N.  E.  698;  Chicago  v.  M.  &  M. 
Hotel  Co.  248  111.  264,  93  N.  E.  753;  Peo- 
ple ex  rel.  Friend  v.  Chicago,  261  111.  16, 
49  L.R.A.(N.S.)  438,  103  N.  E.  609,  Ann. 
Cas.  1915A,  292;  Metropolitan  West  Side 
Kiev.  R.  Co.  v.  Chicago,  261  111.  624,  104  N. 

E.  165;   Marengo  v.  Rowland,  263  111.  631, 
105  N.  E.  285,  Ann.  Cas.  1915C,  198;   Chi- 


\ote.  —  For  validity  of  regulations  as  to  , 
milk,    see    annotation    following   this    case, 
porit,  243. 
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cago  V.  Mandel  Bros.  264  111.  206,  106  N. 
E.  181;  Chicago  v.  O'Brien,  268  111.  228, 
109  N.  E.  10. 

Where  the  legislature  has  authorized  the 
city  council  to  pass  ordinances  upon  any 
subject,  the  power  thus  conferred  must  be 
reasonably  exercised,  and  whether  its  exer- 
cise in  a  particular  case  is  reasonable  is  a 
judicial  question. 

Koy  v.  Chicago,  263  111.  122,  104  N.  E. 
1104,  Ann.  Cas.  1915C,  67;  People  ex  rel. 
Busching  v.  Ericsson,  263  IlL  368,  L.R.A. 
1915D,  607,  106  N.  B.  315,  Ann.  Cas. 
1916C,  183;  Chicago  t.  Gunning  System, 
214  111.  628,  70  L.R.A.  230,  73  N.  E.  lOSo, 
2  Ann.  Cas.  892;  Lake  View  v.  Tate,  130 
111.  247,  6  L.R.A.  268,  22  N.  E,  791;  Bloom- 
ington  v.  Chicago  &  A.  R.  Co.  134  III.  451, 
26  N.  E.  366;  Endelman  v.  Blooinington, 
137  III.  App.  483;  Bushnell  v.  Chicago,  B. 
&  Q.  R.  Co.  259  111.  391,  49  L.R.A.(N.S.) 
718,  102  N.  E.  786;  People  ex  rel.  Lincoln 
Ice  Co.  V.  Chicago,  260  111.  160,  102  N.  E. 
1039. 

Municipal  corporations  under  a  general 
grant  of  power  cannot  pass  ordinances 
which  infringe  the  spirit  of  a  state  law, 
or  are  repugnant  to  the  public  policy  of 
the  state. 

Marengo  v.  Rowland,  263  III.  631,  105 
N.  E.  285,  Ann.  Cas.  1915C,  198;  Chicago 
V.  Union  Ice  Cream  Mfg.  Co.  252  111.  311, 
96  N.  E.  872,  Ann.  Cas.  1912D,  675. 

The  ordinance  in  question  does  not  by  its 
terms  apply  to  common  carriers,  and  was 
not  intended  by  the  common  council  to  ap- 
ply to  common  carriers. 

Condon  v.  Chicago,  249  111.  596,  94  N.  E. 
976;  People  ex  rel.  Ehrhardt  v.  Chicago  & 
A.  R.  Co.  247  111.  458,  93  N.  E.  298. 

Tlie  ordinance  deprives  the  defendant  of 
property  without  due  process  of  law,  and 
denies  the  defendant  the  equal  protection 
of  the  law,  in  violation  of  the  Constitution 
of  the  United  States. 

Crescent  Liquor  Co.  v.  Piatt,  148  Fed. 
894. 

Mr.  Sdward  M.  Hyzer  also  for  plaintiff 
in  error. 
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Messrs.  Richard  S.  FolfiKkm,  Harry  B. 
Miller,  and  Daniel  Webster,  for  defend- 
ant in  error: 

The  citv  has  the  power  and  authority  to 
pass  ordinances  for  the  regulation  of  milk, 
cream,  skim  milk,  and  buttermilk,  and  the 
transportation  of  the  same  into  the  city  or 
from  point  to  point  within  the  city. 

Chicago  V.  M.  &  M.  Hotel  Co.  248  111.  264, 
03  N.  £.  753;  Chicago  v.  Schmidinger,  243 
111.  167,  44  L.R.A.(N.S.)  632,  90  N.  E. 
369,  17  Ann.  Cas.  614;  Koy  v.  Chicago,  263 
111.  122,  104  N.  E.  1104,  Ann.  Cas.  1915C, 
67;  Chicago  v.  Gunning  System,  214  111. 
628,  70  L.RJ^..  230,  73  N.  E.  1035,  2  Ann. 
Cas.  802;  Eden  t.  People,  161  HI.  296,  32 
L.R.A.  659,  52  Am.  St.  Rep.  365,  43  N.  E. 
1108;  Booth  y.  People,  186  111.  43,  50 
L.R.A.  762,  78  Am.  St.  Rep.  229,  57  N.  E. 
798;  Misch  y.  Russell,  136  111.  22,  12  L.R.A. 
125,  26  N.  E.  528. 

A  municipality  has  the  right  by  law, 
through  its  police  powers,  to  enforce  all 
ordinances  and  regulations  for  the  promo- 
tion of  health  and  the  suppression  of  dis- 
ease. 

Koy  V.  Chicago,  263  111.  122,  104  N.  E. 
1104,  Ann.  Cas.  1915C,  67;  Chicago  v. 
Union  Ice  Cream  Mfg.  Co.  252  111.  311,  96 
N.  E.  872,  Ann.  Cas.  1912D,  675;  Haller 
Sign  Works  v.  Physical  Culture  Training 
School,  249  ni.  436,  34  L.R.A.(N.S.)  998, 
94  K.  E.  920;  Chicago  y.  Bowman  Dairy 
Co.  234  111.  294,  17  L.R.A.(N.S.)  684,  123 
Am.  St.  Rep.  100,  84  N.  E.  913,  14  Ann. 
Cas.  700;  Chicago  y.  M.  &  M.  Hotel  Co. 
248  111.  264,  93  N.  E.  753;  Chicago  v.  Gun- 
ning System,  214  111.  628,  70  L.R.A.  230, 
73  N.  E.  1035,  2  Ann.  Cas.  892;  Gundling 
V.  Chicago,  176  111.  340,  48  L.R.A.  230, 
52  N.  E.  44;  Harmon  v.  Oiicago,  110  111. 
400,  51  Am.  Rep.  698;  Wabash,  St.  L.  &  P. 
R.  Co.  V.  People,  106  111.  236;  Cole  v.  Hall, 
103  111.  30;  Dunne  v.  People,  94  111.  120, 
.34  Am.  Rep.  213;  Lake  View  v.  Rose  Hill 
Cemetery  Co.  70  111.  191,  22  Am.  Rep.  71. 

The  police  power  is  that  inherent  or 
plenary  power  which  justifies  the  prohibi- 
tion of  all  things  hurtful  to  the  comfort, 
safety,  and  welfare  of  society,  and  may  be 
termed  "the  law  of  overruling  necessity." 

Haller  Sign  W^orks  v.  Physical  Culture 
Training  School,  249  111.  436,  34  L.R.A. 
(N.S.)  998,  94  N.  E.  920;  Hawthorn  v.  Peo- 
ple, 109  111.  302,  60  Am.  Rep.  610;  Chicago 
y.  Gunning  System,  214  111.  628,  70  L.R.A. 
230,  73  N.  E.'  1036,  2  Ann.  Cas.  892;  Chi- 
cago V.  Bowman  Dairy  Co.  234  III.  294, 
17  L.R.A.(N.S.)  684,  123  Am.  St.  Rep. 
100,  84  N.  E.  913,  14  Ann.  Cas.  700;  Har- 
mon y.  Chicago,  110  111.  400,  51  Am.  Rep. 
698;  Cole  v.  Hall,  103  111.  30;  Dunne  v. 
People,  94  III.  120,  34  Am.  Rep.  213. 

The  ordinance  is  not  in  this  particular 
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case  unreasonable,  and  the  power  of  the 
city  in  passing  said  ordinance  was  reason- 
ably exercised. 

Koy  V.  Chicago,  263  111.  122,  104  N.  E. 
1104,  Ann.  Cas.  1915C,  67;  Chicago  v. 
Schmidinger,  243  111.  167,  44  L.R.A.(N.S.) 
632,  90  N.  E.  369,  17  Ann.  Cas.  614. 

The  ordinance  does  not  infringe  the  spirit 
of  tlie  state  law,  nor  is  it  repugnant  to  the 
public  policies  of  the  state. 

Chicago  y.  Union  Ice  Cream  Mfg.  Co.  252 
111.  311,  96  N.  E.  872,  Ann.  Cas.  1912D, 
675;  Chicago  v.  Schmidinger,  supra;  Chi- 
cago y.  Gunning  System,  214  111.  628,  70 
L.R.A.  230,  73  N.  E*  1035,  2  Ann.  Cas.  982 ; 
McPherson  y.  Chebanse,  114  111.  46,  55  Am. 
Rep.  857,  28  N.  E.  454;  Boston  Beer  Co. 
V.  Massachusetts,  97  U.  S.  25,  24  L.  ed.  989. 

Railroads  and  common  carriers  of  the 
state  of  Illinois  are  not  bound  to  accept 
for  transportation  merchandise  or  property 
to  any  point  within  the  limits  of  the  state, 
where  the  taking  of  said  property  into  any 
municipality  would  violate  the  ordinances 
of  the  said  municipality. 

Wabash,  St.  L.  &  P.  R.  Co.  y.  People, 
106  111.  236;  People  y.  Wabash,  St.  L.  k 
P.  R.  Co.  104  111.  476. 

A  refusal  by  a  common  carrier  to  trans- 
port freight  which  is  subject  to  police  regu- 
lation is  justifiable. 

Chicago  y.  Gunning  System,  214  111.  628, 
70  L.R.A.  230,  73  N.  E.  1035,  2  Ann.  Cas. 
892;  State  v.  Goss,  59  Vt.  266,  59  Am.  Rep. 
706,  9  Atl.  829;  Milwaukee  Malt  Extract 
Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  73  Iowa, 
98,  34  N.  W.  761. 

The  ordinance,  by  its  terms,  applies  to 
all  persons,  firms,  corporations,  and  com- 
mon carriers  engaged  in  transporting  milk 
and  cream  into  the  city  or  from  point  to 
point  within  the  city,  and  was  so  intended 
to  so  apply  by  the  city  council. 

Chicago  y.  M.  &  M.  Hotel  Co.  248  111.  264, 
93  N.  W.  753;  Hawthorn  v.  People,  109  111. 
302,  50  Am.  Rep.  610;  Gundling  v.  Gii- 
cago,  176  111.  340,  48  L.R.A.  230,  62  N.  E. 
44;  Koy  v.  Chicago,  263  111.  122,  104  N.  E. 
1104,  Ann.  Cas.  191 5C,  67. 

The  ordinance  does  not  deprive  defend- 
ant of  his  property  without  due  process  of 
law,  and  neither  does  it  deny  it  the  equal 
protection  of  the  law. 

Cooley,  Const.  Lim.  746;  Dill.  Mun.  Corp. 
§  301;  Chicago  y.  Bowman  Dairy  Co.  234 
111.  294,  17  L.R.A.(N.S.)  684,  123  Am.  St. 
Rep.  100,  84  N,  E.  913,  14  Ann.  Cas.  700; 
Belleville  v.  St.  Clair  County  Tump.  Co. 
234  111.  428,  17  L.R.A.(N.S.)  1071,  84  N. 
E.  1049;  22  Am.  &  Eng.  Enc.  Law,  2d  ed. 
916;  Chicago  v.  Gunning  System,  214  111. 
628,  70  L.R.A.  230,  73  N.  E.  1035,  2  Ann. 
Cas.  892;  Koy  y.  Chicago,  263  111.  122, 
104    N.    E.    1104,    Ann.    Cas.    1915C,    67; 


240 


ILLINOIS  SUPREME  COURT. 


Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
70  111.  634;  Munn  v.  People,  69  111.  80; 
Baker  v.  Boston,  12  Pick.  193,  22  Am.  Dec. 
421;  British  Cast  Plate  Mfrs.  v.  iMeredith, 
4  T.  R.  794;  Booth  v.  People,  186  111.  43, 
60  L.R.A.  762,  78  Am.  St.  Rep.  229,  67  N. 
E.  798. 

The  fact  that  the  defendant  did  not  know 
the  temperature  of  the  milk  transported 
into  the  city  of  Chicago  would  be  of  no 
avail  as  a  defense. 

Chicago  V.  Bowman  Dairy  Co.  234  111. 
294,  17  L.R.A.(N.S.)  684,  123  Am.  St.  Rep. 
100,  84  N.  E.  913,  14  Ann.  Cas.  700. 

Mr.  Samuel  A.  £ttelson  also  for  defend- 
ant in  error. 

Carter,  J.,  delivered  the  opinion  of  the 
court : 

The  city  of  Chicago  brought  suit  in  the 
municipal  court  of  that  city  against  plain- 
tiff in  error  for  the  violation  of  a  city  ordi- 
nance regulating  the  production,  transpor- 
tation, and  sale  of  milk.  Jury  was  waived 
and  a  trial  had  before  the  court,  the  ma- 
terial issues  of  the  case  being  submitted 
by  a  stipulation  of  facts,  and  a  judgment 
was  entered  imposing  a  fine  of  $100  upon 
the  plaintiff  in  error.  The  trial  judge  cer- 
tified that  the  validity  of  a  municipal  ordi- 
nance was  involved  and  that  in  his  opinion 
the  public  interest  required  that  the  case 
should  be  taken  directly  to  this  court,  and 
it  has  been  brought  here  by  writ  of  error. 

The  ordinance  here  in  question  is  a  long 
one,  of  about  twelve  printed  pages,  covering 
in  detail  practically  all  matters  regarding 
the  supervision  of  the  production,  handling, 
and  delivery  of  milk  to  be  sold  within  the 
city  of  Chicago, — not  only  its  treatment  in 
the  city,  but  on  the  farm  from  whence  it  is 
shipped,  including  the  straining  and  cooling 
of  the  milk  immediately  after  the  cows  are 
milked,  and  the  temperature  at  which  it 
shall  be  kept  from  that  time  until  delivered 
to  the  consumers  in  Chicago.  The  particu- 
lar section  of  the  ordinance  here  in  ques- 
tion reads:  "It  shall  be  unlawful  for  any 
person,  firm,  or  corporation  to  transport 
into  the  city  of  Chicago,  or  to  transport 
or  deliver  from  point  to  point  within  the 
city,  milk,  cream,  skim  milk,  or  butter- 
milk for  human  consumption  which  is  of  a 
higher  temperature  than  60  degrees  Fahren- 
heit, provided  that  after  June  1,  1914,  it 
shall  be  unlawful  for  any  person,  firm,  or 
corporation  to  transport  into  the  city  of 
Chicago,  or  to  transport  from  point  to  point 
within  the  city,  or  to  deliver,  any  milk, 
cream,  skim  milk,  or  buttermilk  for  human 
consumption  which  is  of  a  temperature 
higher  than  55  degrees  Fahrenheit." 

The  record  shows  that  plaintiff  in  error 
is  a  common  carrier,  and  in  the  course  of 
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its  business  transports  milk  from  various 
parts  of  the  state  into  the  city  of  Chicago; 
that  on  August  21,  1914,  it  received  at  Cary 
and  Hartland,  stations  on  its  road,  various 
cans  of  milk  for  transportation  into  Chi- 
cago, which  it  carried  over  its  line  and  de- 
livered at  certain  platforms  in  that  city, 
and  that  upon  delivery  thereof  the  tempera- 
ture of  the  milk  was  from  67  to  76  degrees 
Fahrenheit;  that  the  milk  was  brought  to 
the  city  in  baggage  cars  having  no  refriger- 
ating facilities,  the  trip  taking  in  the 
neighborhood  of  two  hours;  that  milk 
trains  started  as  early  as  6:40  in  the  morn- 
ing, making  various  stops,  and  the  milk 
being  taken  on  from  platforms  at  various 
stations  along  the  road,  at  some  of  which 
places  there  were  no  agents  or  employees 
of  plaintiff  in  error  when  the  trains  arrived ; 
that  the  milk  thus  transported  went  into 
the  homes  of  various  families  in  Chicago 
for  baking,  drinking,  and  cooking. 

Counsel  for  plaintiff  in  error  admit  that 
a  municipality  has  the  power  to  regulate 
what  kind  of  milk  shall  be  sold  within  its 
limits,  and  that  such  rules  and  regulations 
may  indirectly  affect  the  production  of  the 
milk  on  the  farms  outside  the  city  limits, 
and  that  it  may  thus  apply  regulations  that 
will,  in  effect,  require  milk  to  be  cooled  im- 
mediately after  it  is  taken  from  the  cow, 
and  to  be  kept  cool  until  transported  to  the 
city  for  delivery.  This  is  undoubtedly  the 
law.  Municipal  corporations  are  usually 
invested  with  express  power  to  preserve  the 
safety  and  health  of  the  inhabitants.  In 
determining  the  validity  of  such  ordinances 
it  has  long  been  the  established  rule  that 
municipal  corporations,  under  legislative 
sanction,  may  prescribe  such  regulations  as 
may  be  reasonably  necessary  to  secure  the 
general  health  and  prosperity  of  the  peo- 
ple, 2  Dill.  Mun.  Corp.  5th  ed.  §  677;  3 
McQuillin,  Mun.  Corp.  f  969.  This  court, 
in  construing  certain  provisions  of  this 
same  ordinance  with  reference  to  the  regu- 
lations for  pasteurizing  milk,  in  Koy  v. 
Chicago,  263  111.  122,  104  N.  E.  1104,  Ann. 
Cas.  1915C,  67,  upheld  the  validity  of  the 
ordinance  in  that  respect,  reviewing  at  some 
length  the  authorities  on  the  question  of 
the  power  of  municipalities  to  enact  ordi- 
nances of  this  character,  and,  in  effect,  hold- 
ing regulations  such  as  are  before  us  in 
this  case  valid,  provided  they  are  rea- 
sonable and  are  adapted  to  the  objects 
sought  to  be  attained.  See,  also,  Chicago 
V.  Bowman  Dairy  Co.  234  111.  294,  17  L.R.A. 
(N.S.)  684,  123  Am.  St.  Rep.  100,  84  N. 
E.  913,  14  Ann.  Cas.  700;  People  ex  rel. 
Lodes  V.  Health  Dept.  189  N.  Y.  187,  13 
L.R,A.(N.S.)  894,  82  N.  E.  187;  State  v. 
Broadbelt,  89  Md.  565,  45  L.R.A.  433,  73 
Am.   St.   Rep.   201,   43   Atl.   771;    State  v. 
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Schlenker,  1]2  Iowa,  642,  51  L.R.A.  347, 
84  Am.  St.  Rep.  360,  84  N.  W.  698;  Adams 
V.  Milwaukee,  144  Wis.  371,  43  L.It.A. 
(N.S.)   1066,  129  N.  VV.  618. 

Plaintiff  in  error,  however,  contends  that 
the  ordinance  here  in  question,  if  intended 


to  apply  to  common  carriers,  is  invalid,  be-    perature  required  by  this  ordinance.     Com 


not  agree  with  the  argument  of  counsel  for 
plaintiff  in  error  that,  as  common  carriers 
ordinarily  must  accept  all  freight  tendered, 
therefore  they  would  not  be  justified  in  re- 
fusing to  receive  cans  of  milk  even  thongh 
they  were  not  within  the  limitations  of  tem- 


ing  unreasonable  in  its  method  of  regula- 
tion; that  other  provisions  of  the  ordinance 
require  that  cans  of  milk  be  sealed  before 
they  are  shipped  and  that  the  seals  shall 
remain  unbroken  during  transportation  by 
the  carrier;  and  that  the  carrier,  therefore, 
cannot  ascertain  the  temperature  of  the 
milk  at  the  time  it  is  shipped.  Under  any 
fair  construction  we  think  the  ordinance 
was  intended  to  apply  to  common  carriers 
in  the  transportation  of  milk  from  the 
country  to  the  city,  otherwise  it  would  be 
ineffective.  The  object  sought  to  be  ob- 
tained would  be  absolutely  defeated  if  com- 
mon carriers,  in  the  transportation  of  milk 
from  the  country  to  the  city,  were  not  re- 
quired to  keep  it  cool  in  transit.  Very 
little,  if  any,  proof  is  found  in  the  record 
with  reference  to  the  reasons  for  keeping 
milk  cool  while  it  is  being  shipped;  it  be- 
ing evidently  assumed  that  the  court  would 
take  judicial  notice  of  the  fact  that  the 
requirement  of  keeping  milk  cool  from  the 
time  it  is  taken  from  the  cows  on  the  farm 
until  sold  to  the  consumer  is  a  reasonable 
health  regulation.  The  authorities  sub- 
mitted in  the  briefs  do  not  show  with  cer- 
tainty whether  the  greatest  advantage  from 
keeping  the  milk  cool  is  to  assist  in  the 
salable  quality  of  the  milk,  or  whether  it 
tends  most  strongly  for  the  promotion  of 
health.  The  authorities  cited,  however,  in- 
dicate that  milk  which  is  allowed  to  be- 
come heated  above  a  certain  temperature 
develops,  by  multiplication,  harmful  bac- 
teria, and  that  no  subsequent  refrigeration 
or  cooling  of  the  milk  will  destroy  those 
bacteria;  that  if  the  milk  is  cooled  at  the 
stable  on  the  farm,  as  required  by  the  ordi- 
nance, and  kept  cool  until  it  is  delivered, 
while  such  treatment  will  not  destroy  the 
bacteria  already  present  it  will  restrain  the 
multiplication  thereof,  and  "is  a  deterrent, 
especially  to  harmful  bacteria."  Counsel 
for  plaintiff  in  error  practically  concede 
that  this  is  true,  so  that  it  is  unnecessary 
for  us  to  restate  the  reasons  why  the  care 
of  milk,  it  being  an  article  of  food  in  such 
general  use,  should  be  fully  regulated  by 
statute  or  ordinance  for  the  promotion  of 
the  health  of  the  public,  as  was  stated  at 
length  in  Koy  v.  Chicago,  supra. 

Whether  the  ordinance,  in  its  require- 
ments as  to  the  temperature  of  milk  trans- 
ported or  delivered  by  a  common  carrier,  is 
reasonable  in  view  of  its  other  provisions,  is 
of  a  much  more  serious  character.  We  do 
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mon  carriers  would  surely  be  justified  in 
refusing  to  accept  such  milk  at  a  higher 
temperature  if  impracticable  to  reduce  it  to 
the  proper  temperature  while  it  was  being 
transported  by  them  to  the  city.  It  is  not 
intended  that  they  shall  be  required  to  ac- 
cept all  freight  delivered  to  them,  if  by  so 
doing  they  would  violate  the  provisions  of 
other  valid  statutes  or  ordinances.  Mil- 
waukee Malt  Extract  Co.  v.  Chicago,  R.  I. 
&  P.  R.  Co.  78  Iowa,  98,  34  N.  W.  761. 
Under  the  circumstances  here  indicated,  if 
the  milk  could  not  be  cooled  to  a  proper 
temperature  after  it  was  received,  and  if 
there  were  any  practicable  way  for  the  com- 
mon carrier  to  test  the  temperature  of  the 
milk  before  accepting  it  for  transportation, 
the  carrier  would  be  justified  in  refusing  to 
accept  it  if  it  were  not  at  the  proper  tem- 
perature. State  V.  GasB,  69  Vt.  266,  69  Am. 
Rep.  706,  9  Atl.  820,  4  R.  C.  L.  666;  6  Cyc. 
372,  note ;  United  States  ex  rel.  Zimmerman 
V.  Oregon-Washington  R.  &  Nav.  Co.  (D. 
C.)  210  Fed.  378;  James  Clark  Dibtilling 
Co.  V,  Western  Maryland  R.  Co.  (D.  C.) 
219  Fed.  333,  Id.  339. 

Tlie  record  shows  that  no  attempt  was 
made  to  take  the  temperature  of  the  milk 
in  question  at  the  time  it  was  taken  into 
plaintiff  in  error's  cars  at  the  stations  out- 
side of  Chicago,  and  it  is  contended  by 
counsel  for  the  railway  company  that  it 
is  not  only  impracticable,  but  impossible, 
under  the  provisions  of  this  ordinance,  to 
make  any  test  that  would  relieve  the  com- 
mon carrier  from  responsibility  if  the  milk 
were  not  at  a  proper  temperature  when 
taken  into  its  cars.  Counsel  for  the  city 
concede  that  the  milk  is  required  to  be  car- 
ried in  sealed  cans,  which  may  not  be  opened 
from  the  time  they  are  received  by  the  car- 
rier until  delivered  in  the  city,  but  they 
argue  that  the  approximate  temperature  of 
the  milk  can  be  obtained  by  thermometers 
applied  to  the  outside  of  such  cans.  While 
there  is  no  proof  on  this  question  in  the 
record  itself,  the  city  offered,  as  a  part  of 
its  brief,  the  record  of  tests  that  have  re- 
cently been  made  by  the  city  authorities 
by  the  application  of  thermometers  to  the 
outside  of  milk  cans.  These  tests  show  the 
differences  between  the  temperature  of  the 
milk  at  the  center  of  the  can,  inside,  and 
the  temperature  on  the  outside  of  the  wall 
of  the  can,  ran  as  high  as  6.1  degrees 
Fahrenheit;  the  average  difference  in  seven- 
teen tests  being  2.58  degrees.    The  officials 
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of  the  city  health  department  made  these 
tests,  and  they  gave  it  as  their  opinion  that 
for  practical  purposes  a  temperature  of  57 
degrees  Fahrenheit  on  the  outside  of  the 
milk  can  would  be  evidence  that  the  con- 
tents had  a  temperature  of  55  degrees 
Fahrenheit  or  less,  and  counsel  for  the  city 
argue  that  plaintiff  in  error  could  make 
such  tests  and  thus  comply  with  the  ordi- 
nance. Of  course,  these  tests  are  not  prop- 
erly in  the  record.  They  have  been  made 
since  the  trial  of  the  case  in  the  municipal 
court,  and  plaintiff  in  error  has  had  no  op- 
portunity of  investigating  as  to  their  cor- 
rectness, either  by  cross-examining  the  city 
officials  who  made  them,  or  in  any  other 
way.  But  even  if  they  were  properly  in  the 
record,  would  that  make  the  ordinance  rea- 
sonable? It  is  apparent  from  what  there 
is  in  the  briefs  with  reference  to  the  tests, 
that  they  cannot  be  made  with  any  ac- 
curacy quickly.  These  tests  were  doubt- 
less made  under  very  favorable  conditions, 
and  doubtless,  also,  there  was  ample  time 
and  every  opportunity  for  cautious  and  de- 
liberate action  in  making  them.  Is  it  prac- 
ticable to  make  such  tests  under  such  cir- 
cumstances as  they  must  be  made  at  the 
various  shipping  stations  on  plaintiff  in 
error's  road?  It  appears  from  the  record 
and  briefs  that  many  cans  are  taken  on  at 
some  of  these  stations, — sometimes  as  many 
as  100, — and  that  the  stopping  time  of  the 
milk  train  must  necessarily  be  very  limited. 
From  what  is  before  us  we  do  not  think  it 
would  be  practicable  to  make  such  a  test 
by  a  thermometer  placed  on  the  outside  of 
each  milk  can.  A  reasonable  ordinance  can- 
not require  what  by  its  very  terms  it  makes 
impossible.  It  cannot  fix  a  penalty  for 
failing  to  do  that  which  it  prohibits.  This 
ordinance  prohibits  the  seal  being  broken 
on  the  can  while  it  is  being  transported  by 
the  common  carrier.  We  do  not  see,  on  this 
record,  how  it  is  possible  for  a  positive  test 
to  be  made  as  to  the  temperature  of  the 
milk  within  the  can, — such  a  test  as  will 
assure  the  carrier  that  it  is  safe  in  ac- 
cepting the  milk. 

A  regulation  requiring  cars  carrying  milk 
not  to  be  allowed  to  become  heated  above  a 
stated  temperature  could  be  enforced  with- 
out great  hardship  to  the  railroad  com- 
pany, and  such  temperature  could  be  read- 
ily ascertained.  It  appears  from  the  record 
that  at  the  platforms  from  which  the 
milk  is  taken  onto  the  cars  there  is  often 
no  other  railroad  business  being  transacted, 
and  the  cans  are  often  brought  and  left 
there  in  advance  of  the  arrival  of  the  milk 
trains.  The  conditions 'under  which  milk  is 
shipped  are  very  different  from  those  un- 
der which  fruit  and  vegetables  are  shipped 
in  refrigerator  cars  for  long  distances. 
L.R.A.1917C. 


Canned  milk  might  be  carried  on  trains  for 
a  sufficient  length  of  time — even  if  received 
in*a  warm  conditi<m,  several  degrees  above 
55  Fahr. — to  cool  it  to  a  proper  temperature 
if  the  cars  were  properly  refrigerated.  But 
there  is  no  proof  in  the  record  on  this  ques- 
tion, and  on  what  is  before  us  we  are  not 
prepared  to  hold  that  plaintiff  in  error 
could  reasonably  be  required  to  furnish 
such  cars.  It  is  obvious  that  for  the  short 
hauls  from  some  of  the  near-by  stations, 
the  length  of  time  the  milk  is  carried  in 
the  cars  would  not  be  sufficient  to  cool  it 
to  the  proper  temperature,  no  matter  what 
system  of  cooling  the  cars  was  adopted  by 
plaintiff  in  error.  It  seems  to  be  very  im- 
portant that  the  milk  should  be  as  short 
a  time  as  possible  in  transit  from  the  coun- 
try to  the  city. 

The  city  council  has  authority  to  pass 
ordinances  regulating  this  question,  and 
the  question  of  regulation,  in  the  first  in- 
stance, rests  with  the  municipal  authori- 
ties; but  whether  its  exercise  in  a  particu- 
lar case  is  reasonable  is  a  judicial  question. 

There  must  be  some  logical  connection 
between  the  object  sought  to  be  accom- 
plished by  such  an  ordinance  and  the  means 
prescribed  to  accomplish  the  end.  An  un- 
reasonable ordinance  will  be  held  void  by 
the  courts-  Lake  View  v.  Tate,  130  III.  247, 
6  L.R.A.  268,  22  N.  E.  791;  People  ex  rel. 
Busching  v.  Ericsson,  263  111.  368,  L.R.A. 
1915D,  607,  105  N.  E.  316,  Ann.  Cas.  1915C, 
183;  Koy  v.  Chicago,  supra;  3  McQuillin, 
Mun.  Corp.  §  893;  2  Dill.  Mun.  Corp.  5th 
cd.  §§  589,  591.  It  is  true  that  the.  com- 
mon carrier  should  not  be  permitted  to  be 
the  one  agency  of  those  handling  milk  be- 
tween the  time  it  is  milked  and  the  time 
it  reaches  the  consumer  to  defeat  the  pur- 
poses-of  a  reasonable  health  ordinance  on 
that  subject;  neither  should  tlie  common 
carrier  be  burdened  with  an  impracticable 
regulation  which  makes  it  responsible  for 
the  possible  neglect  of  another  person  or 
agency  in  not  bringing  the  milk  to  the 
station  at  a  temperature  required  by  the 
ordinance.  As  the  ordinance  reads,  plain- 
tiff in  error  could  be  made  liable  for*  the 
neglect  of  the  dairyman  bringing  the  milk 
and  delivering  it  at  the  train.  Even  if  it 
were  practicable  to  take  the  test  on  the 
outside  of  the  can,  it  is  no  answer  to  say 
that  plaintiff  in  error  could  not  be  held  lia- 
ble if  it  approximated  the  temperature 
within  two  or  three  degrees.  The  ordinance 
does  not  so  provide.  It  states  in  definite 
terms  that  it  is  unlawful  to  transport  milk 
into  the  city  of  Chicago  at  a  temperature 
higher  than  55  degrees  Fahrenheit. 

An  ordinance,  to  be  reasonable,  should 
be  certain.  Cooley,  Const.  Lim.  7th  ed.  284. 
Manifestly,    this   ordinance   is   not   certain 
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if  it  be  construed  that  the  approximate 
temperature  of  the  milk  in  the  oau  ia  all 
that  is  required.  On  the  record  and  proof 
before  us  we  do  not  see  how  the  courts  could 
say  that  plaintiff  iiv  error  had  complied 
with  the  ordinance  if  it  made  the  test  on 
the  outside  of  the  cans  and  it  were  after- 
wards found  that  the  test  was  not  correct, 
even  though  it  were  shown  that  it  was  with- 
in 2  degrees  of  being  correct.  Neither,  on 
this  record  and  proof,  do  we  think  the 
courts  could  hold  that  the  ordinance  was 
being  complied  with  if  the  proof  showed 
that  the  cars  in  which  the  milk  was  trans- 
ported to  the  city  were  at  a  temperature  of 
55  degrees  or  less,  if,  when  the  milk  reached 
Chicago,  it  were  found  to  be  at  a  higher 
temperature  than  that  provided  by  the 
<»rdinance.  In  South  Covington  &  C.  Street 
R.  Co.  V.  Covington,  235  U.  S.  637,  69  L. 
ed.  350,  L.R.A.I915F,  792,  P.U.R.1916A,  231, 
35  Sup.  Ct.  Rep.  158,  it  was  held  that  a 
regulation  providing  that  the  temperature 
of  cars  shouldd  never  be  permitted  to  be 
below  50  degrees  Fahrenheit  was  unreason- 
able, when  the  evidence  showed  that  it  was 
impossible,  in  the  operation  of  the  cars,  to 
keep  them  uniformly  up  to  this  temperature. 
By  the  same  line  of  reasoning,  on  the  record 
before  us,  it  must  be  held  that  the  provision 
here  in  question  of  this  ordinance,  so  far 
as  it  applies  to  common  carriers,  ia  unrea- 
sonable and  void. 

We  realize  how  important  this  question 
is  to  the  health  of  the  people  of  Chicago 
and  the  state  at  large,  and  we  have  no  hesi- 
tation in  reaflSrming  the  rules  laid  down  in 
Koy  v.  Chicago,  263  111.  122,  104  N.  E. 
1104,  Ann.  Cas.  1915C,  67,  and  Chicago  v. 
Bowman  Dairy  Co.  234  111.  294,  17  L.R.A. 
(N.S.)  684,  123  Am.  St.  Rep.  100,  14  Ann. 
Cas.  700,  with  reference  to  the  right  of  the 
authorities  of  the  city  of  Chicago  to  make 
all  proper  and  reasonable  regulations  with 
reference  to  the  care,  transportation,  sale, 
and  delivery  of  milk  in  order  to  protect  and 
promote  the  health  of  the  people — especially 
the  children — of'  that  great  city.  On  this 
record  it  is  impossible  to  tell  what  prac* 
ticable   regulations   should   be   included   in 


an  ordinance  with  reference  to  the  trans- 
portation of  milk  by  conunon  carriers  from 
the  various  shipping  points  to  the  city  of 
Chicago.  Counsel  in  their  briefs  now  seem 
to  concede  that  they  did  not  realize  the 
far-reaching  effect  of  the  questions  here  un- 
der discussion  until  after  the  case  was 
brought  to  this  court.  We  regret  that  the 
evidence  presented  on  the  trial  did  not  fu|ly 
cover  the  question  of  what  would  be  reason- 
able regulations  with  reference  to  any  test 
that  could  be  practicably  applied  to  find 
the  temperature  of  the  milk  at  the  time  of 
taking  the  cans  onto  the  trains,  and  also 
what  would  be  reasonable  regulations  with 
reference  to  the  temperature  of  cars  used 
for  transporting  milk^  and  what  methods 
would  be  practicable  for  keeping  cars  at 
the  proper  temperature.  If,  when  the  case 
is  sent  back  to  the  trial  court,  the  city  au- 
thorities are  of  the  opinion  that  proof  can 
be  presented  that  would  show  that  this  ordi- 
nance is  reasonable  on  these  and  all  other 
questions  involved  herein,  under  the  rules 
heretofore  laid  down,  they  will,  no  doubt, 
present  such  proof.  Plaintiff  in  error  will 
then  have  an  opportunity  of  cross-examin- 
ing any  witnesses  that  may  be  offered,  and 
of  presenting  any  evidence  that  it  desires 
upon  any  of  the  questions  that  have  here 
been  touched  upon.  On  such  a  record, 
doubtless,  the  court  could  pass  much  more 
satisfactorily  upon  the  reasonableness  of 
this  ordinance  than  it  can  upon  the  record 
before  us.  Notwithstanding  divers  scien- 
tific theories,  upon  subjects  of  this  nature 
the  courts  usually  defer  to  the  determina- 
tion and  decisions  of  the  proper  municipal 
authorities  as  to  the  basis  of  police  regula- 
tions, unless  such  basis  is  manifestly  er- 
roneous. 3  McQuillin,  Mun.  Corp.  §  969. 
As  we  have  stated  before,  however,  on  the 
record  before  us,  this  ordinance,  so  far  as 
it  applies  to  plaintiff  in  error  and  common 
carriers  in  like  situation,  must  be  held 
an  unreasonable  exercise  of  the  police  power. 
The  judgment  of  the  Municipal  Court 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  harmony  with 
the  views  herein  expressed. 
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/.  In  getierat'^discrifninatianSf  244. 
II,  Power     of     municipality     under 
charter 9  244, 
III.  Requiring  license : 

a.  In  general,   245. 

b.  Grading  license,  246. 

IV.  Regulations      directly      affecting 
quality: 
a.  In    generah-^tandard,    246. 
h.  Ordinance  varying  statutory 
standard,  246. 
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IV  .'H^ontinued. 

o.  Destruction    of    milk    "below 
standard,  247. 

d.  Adulteration,  248. 

e.  Pasteurization,    249. 

f.  Tests  or  analyses,  240. 

V.  Regulations    affecting   tfie    Ttan- 
dXing  or  transportation  of 
ntilk: 
a.  Precautions     to     be     taken 
while  tnilMng,  260. 
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b.  Condition    of   persons    han- 

dling  milk,  2SO. 

c.  Special     room    for     storing 

milkf  251. 

d.  Condition      of      containers, 

251. 
c.  Condition   of  iragons,   251. 
/.  Prohibiting  date  of  ntilTc  ex* 

vcpt  in  bottietf,  252. 
g.  Marking  capacity  of  bottles, 

252. 
h.  Filling  and  refilling  bottles, 

252. 
i.  yvashrooni    for    bottles    and 

other  utensils,  252. 
j.  Temperature,   253. 
VI.  Regulations  as  to  hertls: 

a.  Registration,    253. 

b.  Inspection,    253. 

c.  Infected    milch    cattle    and 

tuberculin  test,  254. 

d.  Food  for  milch  cows,  256. 
VII.  Requiring  that  samples  of  milk 

be  given  to  inspectors,  25B. 
VIII.  Inspection  fees,  256. 

The  purpose  of  this  note  is  to  bring 
together  all  the  cases  which  have  in  any 
way  considered  the  validity  of  regula- 
tions affecting  milk.  These  regulations, 
it  will  be  seen,  have  covered  every  pos- 
sible point  from  before  the  time  the  milk 
is  produced  until  it  reaches  the  consum- 
er, and  although  sometimes  seemingly 
arbitrary  and  oppressive  they  have  been 
quite  generally  upheld  by  the  courts  as 
necessary  to  conserve  the  purity  of  so 
important  a  food,  which  is  also  one  of 
the  greatest  conveyors  of  disease  germs. 

Chicago  v.  Chicago  &  N.  W.  R.  Co. 
ante,  238,  however,  while  a  case  of  first 
impression  as  to  right  to  prohibit  trans- 
portation by  a  carrier  of  milk  which  is 
warmer  than  a  specified  temperature, 
shows  that  courts  will  refuse  to  uphold 
a  regulation  that  is  impracticable  or  un- 
reasonable. 

/.  In   general— discriminations. 

For  other  cases  see  note  to  Freadrich 
V.  State,  34  L.R.A.(N.S.)  650,  on  consti- 
tutionality of  discriminations  in  statu- 
tory regulations  concerning  food  prod- 
ucts. 

An  ordinance  which  levies  a  tax  upon 
such  milk  dealers  as  use  vehicles,  and 
does  not  levy  a  tax  upon  dealers  who  do 
not  use  vehicles,  is  discriminatory  and 
so  unconstitutional.  Read  v.  Orabam 
(1907)  31  Ky.  L.  Rep.  569,  102  S.  W. 
860. 

And  Police  Jury  v.  Nougues  (1856) 
11  La.  Ann.  739,  an  ordinance  provid- 
ing that  every  dairy  keeper  within  cer- 
L.R.A.1917C. 


tain  designated  limits  of  a  municipality 
should  pay  an  annual  tax  of  $2  for  each 
and  every  cow  employed  in  his  business 
was  held  void  for  the  reason,  inter  alia^ 
that  it  did  not  apply  equally  to  all  those 
engaged  in  the  dairy  business  within  the 
limits  of  a  municipality. 

However,  an  ordinance  prescribing  a 
lower  standard  of  milk  than  that  pre- 
scribed bv  statute  was  held  in  St.  Louis 
V.  Schee/(1911)  235  Mo.  721,  139  S.  W. 
434,  not  to  be  void  as  discriminating 
against  the  residents  of  the  city  and  in 
favor  of  nonresidents,  or  as  discrimi- 
nating in  favor  of  milk  dealers  selling 
milk  in  the  city  and  against  those  selling 
outside. 

And  a  statute  imposing  a  license  fee 
on  dairies  which  convey  milk  or  cream 
in  vehicles,  and  in  which  are  milked  five 
cows  or  more,  was  held  in  State  v.  Mc- 
Kinney  (1903)  29  Mont.  375,  74  Pac. 
1095,  1  Ann.  Cas.  579,  not  to  be  invalid 
as  an  unreasonable  classification  of 
dairies  because  it  exempted  all  in  which 
are  milked  less  than  five  cows. 

II.  Power  of  municipdlii^  under 
charter. 

A  municipal  ordinance  regulating  the 
sale  of  milk  is  within  the  powers  con- 
ferred upon  a  city  to  make  regulations 
to  secure  the  general  health  of  the  city. 
Kansas  City  v.  Henre  (1915)  96  Kan. 
794,  153  Pac.  548. 

A  city,  under  the  general  welfare 
clause  of  its  charter,  has  authority  to 
pass  an  ordinance  governing  the  sale  of 
milk  and  regulating  the  sanitary  con- 
ditions of  dairies  and  milk  depots  in 
such  city.  Rigbers  v.  Atlanta  (1909)  7 
Ga.  App.  411,  66  S.  E.  991. 

So,  also,  under  a  city  charter  which 
confers  upon  the  common  council  the 
power  by  ordinance  'Ho  make  all  police 
regulations  to  secure  and  protect  the 
general  health,  comfort,  convenience, 
morals,  and  safety  of  the  public,"  and 
to  "provide  for  and  regulate  the  inspec- 
tion of  milk,"  etc.,  a  council  has  power 
by  ordinance  to  prescribe  the  standard 
of  quality  of  milk  sold,  to  regulate  the 
sale  and  feeding  of  milch  cows,  the  man- 
ner of  handling  and  conveying  the  milk, 
and  to  fix  other  reasonable  conditions 
under  which  the  dairymen  shall  have  the 
right  to  sell  in  the  municipality.  Owens- 
boro  v.  Evans  (1916)  172  Ky.  831,  189 
S.  W.  1153. 

The  department  of  health  of  the  city 
of  New  York  has  the  right  to  exact  from 
all  shippers  of  milk  a  compliance  with 
such  conditions  as  will  reasonably  tend 
to  a  pure  product  for  the  use  of  the 
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citizens  as  a  eondition  of  permitting  its 
sale  in  the  city  of  New  York.  Bellows 
V.  Raynor  (1913)  207  N.  Y.  389,  101  N. 
E.  181. 

But  a  board  of  health  authorized  to 
issue  licenses  to  milk  dealers  is  without 
authority  to  pass  an  ordinance  provid- 
ing that,  upon  an  application  being  made 
for  a  milk  dealer's  license,  '^it  shall  be 
referred  to  the  milk  and  dairy  inspector 
or  other  authorized  agent  of  this  board 
of  health,  who  shall  investigate  the  con- 
ditions under  which  the  milk  or  cream  is 
being  produced  on  the  farm  named  in 
same  application,  and  at  the  dairy  store 
or  other  place  in  said  city,  if  any  there 
be,  where  said  milk  is  to  be  handled  in 
said  city,  and  if  he  reports  that  the  milk 
or  cream  is  being  produced  or  handled 
according  to  the  rules  and  regulations  of 
said  city,  and  upon  the  payment''  of  the 
license  fee,  the  license  shall  issue  to  the 
applicant.  Hudson  v.  Flemming  (1910) 
139  App.  Div.  327,  123  N.  Y.  Supp.  1066. 
The  court  stated  that  the  ordinance  at- 
tempted an  unlawful  delegation  of  a 
duty  which  involved  an  act  of  judgement 
or  discretion,  and  was  not  merely  minis- 
terial. 

III.  Requiring  license. 

a»  In  general. 

For  other  cases  see  notes  to  St.  Louis 
v.  Grafeman  Dairy  Co.  1  L.R.A.(N.S.) 
936,  and  to  Bear  v.  Cedar  Rapids,  27 
L.R.A.(N.S.)  1160. 

People  ex  rel.  Larrabee  v.  Mulholland 
(1880)  19  Hun  (N.  Y.)  648,  cited  in  note 
in  1  L.R.A.(N.S.)  936,  was  affirmed  in 
(1880)  82  N.  Y.  324,  37  Am.  Rep.  568. 

The  requirement  that  a  license  to  be 
taken  out  by  persons  engaged  in  selling 
milk  has  uniformly  been  upheld  when 
reasonable  and  free  from  discrimination. 

Thus,  a  statute  providing  that  no  milk 
shall  be  received,  held,  kept,  offered  for 
sale,  or  delivered  in  a  certain  city  with- 
out  a  permit  in  writing  from  a  Wrd  of 
health,  and  subject  to  the  conditions 
thereof,  is  a  reasonable  and  valid  exer- 
cise of  the  police  power,  and  is  violative 
of  no  provision  of  the  Constitution, 
either  state  or  Federal.,  People  ex  rel. 
Lodes  V.  Health  Dept.  (1907)  189  N.  Y. 
187,  13  L.R.A.(N.S.)  894,  82  N.  E.  187. 

And  under  a  statute  which  gave  a  city 
council  the  power  "to  make  regulations 
to  secure  the  general  health  of  the  city, 
and  to  prevent  the  introduction  of  con- 
tagious, infectious,  or  malignant  diseases 
into  that  city,"  and  "to  pass  all  ordi- 
nances and  rules  and  make  all  regula- 
tions .  .  .  which  are  necessary  .  .  . 
L.R.A.1017C. 


to  preserve  the  health,"  a  city  has  power 
to  regulate  the  sale  of  milk  and  to  re- 
quire a  permit  to  be  obtained  by  the  per- 
son selling  or  offering  to  sell  it  within 
the  city.  Salt  Lake  City  v.  Howe  (1910) 
37  Utah,  170,  106  Pac.  705,  Ann.  Cas. 
1912C,  189. 

So,  also,  in  State  ex  rel.  Niles  v.  Smith 
(1912)  62  ria.  93,  57  So.  426,  it  was  held 
that  the  city  of  Jacksonville  had  the 
power  to  require  a  license  to  vend  milk 
under  its  charter  power  to  tax  privileges 
and  occupations. 

So  far  as  the  validity  of  a  tax  on 
one  doing  business  as  a  dairyman  in  a 
city  is  concerned,  it  makes  no  difference 
that  such  a  dairyman  lives  and  keeps  his 
cows  outside  the  corporate  limits  of  the 
city,  where  the  tax  is  not  a  property  tax, 
but  is  clearly  a  license  tax  on  the  occu- 
pation of  a  dairyman  carrying  on  or 
doing  business  within  the  city.  Ridge- 
way  V.  Bessemer  (1914)  9  Ala.  App.  470, 
64  So.  189. 

So,  also,  an  ordinance  requiring  the 
inspection  of  milk  sold  within  the  limits 
of  a  city,  and  providing  for  the  licensing 
of  vendors,  is  not  void  as  affecting  per- 
sons beyond  the  limits  of  the  municipal- 
ity, where  it  touches  only  those  who 
bring  or  send  their  milk  into  the  city 
for  sale.  Norfolk  v.  Flynn  (1903)  101 
Va.  473,  62  L.R.A.  771,  99  Am.  St.  Rep. 
918,  44  S.  E.  717. 

An  ordinance  imposing  a  license  on 
vendors  of  milk  from  a  store  or  depot, 
except  a  grocery  store,  is  not  invalid  as 
discriminating  in  favor  of  grocers,  where 
a  grocer  who  sells  milk  in  his  store  is 
required  to  pay  a  license  tax  upon  his 
entire  business  as  a  grocer,  which  in- 
cludes that  of  vending  milk  as  well  as 
the  other  articles  of  food  from  his 
store.  Newport  v.  French  Bros.  Bauer 
Co.  (1916)  169  Ky.  174,  183  S.  W.  532. 

And  a  municipal  ordinance  imposing 
a  license  fee  on  milk  dealers  selling  milk 
from  wagons  or  from  a  depot  was  held 
in  Weyman  v.  Newport  (1913)  153  Ky. 
487,  156  S.  W.  109,  not  to  be  invalid  as 
discriminating  in  favor  of  dealers  who 
sell  milk  other  than  from  wagons  or  de- 
pots, the  court  construing  the  ordinance 
as  imposing  a  license  tax  upon  all  ven- 
dors of  milk,  and  the  word  "depot"  as 
embracing  any  place  from  which  milk 
was  sold. 

It  was  held  in  People  ex  rel.  Lieber- 
man  v.  Van  De  Carr  (1905)  199  U.  S. 
552,  50  L.  ed.  305,  26  Sup.  Ct.  Rep.  144, 
affirming  (1903)  175  N.  Y.  440,  108  Am. 
St.  Rep.  781,  67  N.  E.  913,  that  a  provi- 
sion of  the  Sanitary  Code  of  the  city 
of  New  York,  which  is  construed  by  the 
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state  court  to  confer  discretionary  power 
on  the  board  of  health,  within  reasonable 
limits,  to  grant  or  withhold  permits  to 
sell  milk  in  that  city,  cannot  be  deemed 
to  be  lacking  in  the  due  process  of  law 
guaranteed  by  the  14th  Amendment  to 
the  Federal  Constitution,  in  the  absence 
of  any  showing  of  arbitrary  or  oppres- 
siye  ejLfireJge  of  such  power. 
"^  But  arbitrary  power  to  grant  or  with- 
hold licenses  to  milk  dealers  cannot  be 
conferred  upon  the  board  of  health. 
Bear  v.  Cedar  Rapids  (1910)  147  Iowa, 
341,  27  L.B.A.(N.S.)  1150,  126  N.  W. 
324. 

b.  Grading  license. 

Generally  as  to  right  to  grade  license 
tax  according  to  number  of  animals  or 
vehicles  employed  in  the  business,  see 
note  to  Birmingham  v.  Goldstein,  12 
L.R.A.(N.S.)  568. 

People  ex  rel.  Larrabee  v.  Mulholland 
(1880)  19  Hun  (N.  Y.)  548,  cited  in  12 
L.R.A.(N.S.)  568,  was  affirmed  in  (1880) 
82  N.  Y.  324,  37  Am.  Rep.  568. 

A  license  fee  upon  those  selling  milk 
in  a  certain  city,  of  $1  per  cow  milked, 
was  held  in  Asheville  v.  Nettles  (1913) 
164  N.  C.  315,  80  S.  E.  236,  not  to  be 
unreasonable. 

So,  also,  an  ordinance  providing  for 
an  annual  license  fee  on  dairymen  at  the 
rate  of  $1  for  twenty  cows  or  less,  and 
50  cents  for  each  additional  cow,  was 
held  in  Ridgeway  v.  Bessemer  (1914)  9 
Ala.  App.  470,  64  So.  189,  not  to  be 
invalid  on  its  face. 

IV.  Regulations  directly  affecting 

quality, 

a.  In  gefieral  —  standard. 

For  earlier  cases  see  note  to  St.  Louis 
V.  Liessing,  1  L.R.A.(N.S.)  918. 

Regulations  prescribing  an  arbitrary 
standard  for  milk,  and  providing  that 
milk  that  does  not  come  up  to  such 
standard  may  not  be  dealt  in,  have  been 
sustained  with  practical  unanimity,  ir- 
respectively of  whether  the  failure  to 
come  up  to  the  standard  is  due  to  the 
fault  of  the  cow  or  of  the  dealer. 

So  it  has  been  held  that  an  ordinance 
forbidding  the  sale  of  cream  which  con- 
tains less  than  12  per  cent  of  butter  fat 
is  a  reasonable  police  regulation,  and  is 
constitutional.  St.  Louis  v.  Renter 
(1905)  190  Mo.  514,  89  S.  W.  628. 

And  a  statute  providing  that  "milk 
which  upon  analysis  is  shown  to  contain 
less  than  12.15  per  cent  of  milk  solid,  or 
less  than  3.35  of  fat,  shall  not  be  con- 
sidered of  good  standard  quality,"  was 
L.R.A.1917C. 


held  constitutional  in  Com.  v.  Wheeler 
(1910)  205  Mass.  384,  137  Am.  St.  Rep. 
456,  91  N.  E.  415,  18  Ann.  Cas.  319. 

Also  a  statute  that  forbids  the  sale  of 
any  cream  that  contains  less  than  20 
per  cent  of  fat  was  held  constitutional 
in  State  v.  Crescent  Creamery  Co. 
(1901)  83  Minn.  284,  54  L.R.A.  466,  85 
Am.  St.  Rep.  464,  86  N.  W.  107;  State 
V.  Tetu  (1906)  98  Minn.  351,  107  N.  W. 
953,  108  N.  W.  470. 

And  an  ordinance  forbidding  the  sale 
of  milk  containing  less  than  3  per  cent 
butter  fat,  8i^  per  cent  solids  not  of  fat, 
and  A  of  1  per  cent  ash,  of  which 
50  per  cent  will  be  insoluble  in  hot 
water,  was  declared  to  be  not  unconsti- 
tutional as  depriving  a  citizen  of  the  en- 
joyment of  the  gains  of  his  industry,  or 
as  depriving  one  of  his  liberty  and  prop- 
erty without  due  process  of  law.  St. 
Louis  V.  Bippen  (1906)  201  Mo.  528,  100 
S.  W.  1048;  St.  Louis  v.  Schottell 
(1907)  —  Mo.  — ,  100  S.  W.    1049. 

And  it  was  held  in  Com.  v.  Evans 
(1882)  132  Mass.  11,  that  it  was  within 
the  constitutional  power  of  the  legis- 
lature to  enact  that  '^in  all  prosecutions 
under  this  act,  if  the  milk  shall  be  shown 
upon  analysis  to  contain  more  than  87 
per  cent  of  watery  fluid  or  to  contain 
less  than  13  per  cent  of  milk  solids,  it 
shall  be  deemed  for  the  purposes  of  this 
act  to  be  adulterated." 

So,  also,  a  provision  of  a  municipal 
ordinance  regulating  the  sale  of  milk, 
that  milk  must  not  contain  over  300,000 
bacteria  per  cubic  centimeter,  or  any 
pathogenic  bacteria  of  any  kind,  will 
not  be  held  invalid  as  unreasonable, 
where  there  is  no  evidence  tending  to 
show  that  it  is  practically  impossible 
for  dairymen  to  furnish  milk  of  the 
standard  required.  Owensboro  v.  Evans 
(1916)  172  Ky.  831,  189  S.  W.  1153. 
Since  the  municipality  has  the  power 
to  prescribe  the  standard  or  quality  of 
the  milk  sold,  the  court  said  that  it  could 
not  invade  its  province  and  hold  that  the 
standard  thus  prescribed  is  unreason- 
able, in  the  absence  of  clear  and  con- 
vincing evidence  that  such  is  the  case. 

b.  Ordinance  varying  statutory  stand" 

ard. 

Generally  as  to  power  to  legislate  on 
subjects  covered  bv  state  laws,  see  notes 
to  Thrower  v,  Atlanta,  1  L,R.A.(N.S.) 
382,  and  Seattle  v.  MacDonald,  17 
L.R.A,(N.S.)  49. 

A  municipal  ordinance  which  pre- 
scribes a  higher  standard  for  milk  than 
that  required  bj'  a  general  statute  pre- 
scribing the  standard  quality  for  milk, 
and  punishes  one  for  selling  milk  which 
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is  pure  within  the  standard  prescribed 
by  the  general  law,  is  in  conflict  with 
such  general  law,  and  so  void  within  the 
meaning  of  the  constitutional  provision 
that  "any  county,  city,  town,  or  town- 
ship may  make  and  enforce  within  its 
limits  all  such  local,  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict 
with    the    general    laws.      Re    Desanta 

(1908)  8  Oal.  App.-295,  96  Pac.  1027. 
It  was  contended  that  the  legislature, 
in  fixing  a  minimum  beyond  which  no 
board  of  supervisors  could  go,  did  not  so 
intend  to  prohibit  such  board  or  legis- 
lative body  from  raising  the  standard 
or  fixing  the  standard  for  such  city. 
This  contention,  however,  was  denied, 
the  court  stating  that  the  effect  of  the 
general  law  was  to  authorize  the  sale 
of  milk  which  comes  up  to  the  standard 
there  prescribed. 

Re  Desanta,  however,  if  not  actually, 
is  in  effect,  overruled  by  Re  Hoffman 

(1909)  155  Oal.  114,  132  Am.  St.  Rep. 
75,  99  Pac.  517,  which  held  that  a  mu- 
nicipal ordinance  which  prescribed  a 
higher  standard  of  purity  for  milk  than 
that  prescribed  by  a  state  statute  was 
not  in  conflict  therewith,  and  so  not  void. 
In  holding  that  the  fact  that  the  state 
had  prescribed  a  certain  standard  of 
purity  for  milk  did  not  preclude  a  munic- 
ipaUty  from  prescribing  a  higher  stand- 
ard, the  court  stated  that,  if  the  city  had 
provided  that  milk  might  be  vended 
which  contained  a  less  percentum  of  milk 
fat  than  that  exacted  by  the  state  law, 
there  would  be  presented  a  plain  case 
of  conflict,  as  the  municipality  would  be 
endeavoring  to  legalize  that  which  the 
state  had  declared  to  be  unlawful.  But 
what  the  city  had  in  fact  done,  the  court 
said,  was  to  impose  not  fewer  but  ad- 
ditional qualifications  upon  the  milk 
which  may  be  vended  to  its  consumers. 
The  court  added :  "The  state  in  its  laws 
deals  with  all  its  territory  and  all  of  its 
people.  The  exactions  which  it  pre- 
scribes operate  (except  in  municipal  af- 
fairs) upon  the  people  of  the  state,  ur- 
ban and  rural,  but  it  may  often,  and 
does  often,  happen  that  the  requirements 
which  the  state  sees  fit  to  impose  may 
not  be  adequate  to  meet  the  demands 
of  densely  populated  municipalities;  so 
that  it  becomes  proper  and  even  neces- 
sary for  municipalities  to  add  to  state 
regulations  provisions  adapted  to  their 
special  requirements.  Such  is  the  nature 
of  the  legislation  here  questioned." 

So,  citing  with  approval  Re  Hoffman, 

it  was   held  in  Kansas  City  v.   Henre 

(1915)  96  Kan.  794,  153  Pac.  548,  that 

&  municipal  ordinance  regulating  the  sale 
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of  milk  was  not  invalid  because  of  the 
fact  that  it  provided  a  different  and 
higher  standard  for  milk  sold  or  kept 
for  sale  in  the  city  than  was  provided 
in  a  state  regulation. 

So,  also,  an  ordinance  fixing  a  lower 
standard  for  milk  than  that  prescribed 
by  statute  is.  not  in  conflict  with  such 
statute,  and  so  is  valid.  St.  Louis  v. 
Klausmeier  (1908)  213  Mo.  119,  112  S. 
W.  516;  St.  Louis  v,  Scheer  (1911)  236 
Mo.  721,  139  S.  W.  434;  St.  Louis  v. 
Schulte  (1911)  235  Mo.  734,  139  S.  W. 
449. 

In  the  Klausmeier  Case,  the  court 
stated  that  the  legal  effect  of  such  an 
ordinance  would  not  be  to  authorize  the 
sale  of  dairy  products  which  do  not 
equal  the  standard  fixed  by  the  state, 
but  merely  to  impose  a  penalty  for  sell- 
ing the  products  that  do  not  come  ixp  to 
the  standard  fixed  by  the  city,  and  there- 
by in  no  manner  interfere  with  the  state 
law. 

But  an  ordinance  which  fixes  a  higher 
standard  of  quality  than  that  prescribed 
by  statute  is  in  conflict  therewith,  and 
invalid.  St.  Louis  v.  Klausmeier  (Mo.) 
supra.  This  case  it  will  be  seen  is  in 
conflict  with  the  Hoffman  and  Henre 
Cases,  supra. 

o.  Destruction  of  milk  helow  standard. 

Generally,  as  to  validity  of  statute  or 
ordinance  for  destruction  of  food  pro- 
ducts below  the  prescribed  standard  or 
unfit  for  use,  see  note  to  Nelson  v.  Min- 
neapolis, 29  L.R.A.(N.S.)  260. 

Milk  found  to  be  insufficient  may  be 
condemned  upon  the  spot  and  taken  into 
custody  of  officers  and  poured  upon  the 
ground  without  violating  the  constitu- 
tional provisions  of  due  process  of  law. 
State,  Shivers,  Prosecutor,  v.  Newton 
(1883)  45  N.  J.  L.  469;  Deems  v.  Balti- 
more (1894)  80  Md.  164,  26  L.R.A.  541, 
45  Am.  St.  Rep.  339,  30  Atl.  648. 

So  an  ordinance  authorizing  the  sum- 
mary destruction  of  milk  brought  into  a 
city  for  sale,  which  has  been  drawn  from 
cows  which  have  not  been  subjected  to 
the  tuberculin  test  as  required  by  this 
law,  neither  violates  the  constitutional 
right  of  the  citizens  nor  amounts  to  a 
taking  of  property  without  due  process 
of  law,  although  milk  which  may  be  sub- 
ject to  destruction  thereunder  may  in 
fact  be  fit  for  food  purposes.  Nelson  v. 
Minneapolis  (1910)  112  Minn.  18,  29 
L.R.A.(N.S.)  260,  127  N.  W.  445. 

And  a  resolution  of  a  board  of  health 
that  "all  milk  the  temperature  of  which 
shall  be  found  on  examination  or  test 
to  be  above  50  degrees  Fahrenheit  shall 
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be  confiscated,  forfeited,  and  immediate- 
ly destroyed  by  or  under  the  direction  of 
the  health  officer  or  milk  inspector,"  was 
held  in  Kaiser  v.  Walsh  (1906)  4  Ohio 
N.  P.  N.  S.  507,  17  Ohio  S.  &  C.  P.  Dec. 
324,  to  be  unconstitutional  as  depriving 
one  of  his  property  without  due  process 
of  law. 

So^  also,  a  board  of  health  which  has 
the  power  to  prohibit  the  sale  of  impure 
and  unwholesome  milk  has  the  power  to 
enact  an  ordinance  providing  for  the 
destruction  of  all  milk  proved  by  test  to 
be  below  standard.  Blazier  v.  Miller 
(1877)  10  Hun  (N,  Y.)  436. 

d.  Adulteration, 

For  other  oases  see  note  to  St.  Louis 
V.  Schuler,  1  L.R.A.(N.S.)  928. 

As  to  what  constitutes  adulteration  of 
milk,  see  note  to  United  States  v.  Lexing- 
ton Mill  &  Elevator  Co.  L,R.A.1915B, 
774,  on  the  subject  of  adulterations  with- 
in the  Food  and  Drugs  Act. 

Milk  is  a  very  important  article  of 
food  which  enters  largely  into  the  sus- 
tenance and  development  of  children.  It 
is  the  natural  food  of  infants  for  a  con- 
siderable time  after  birth,  and  the  milk 
of  the  cow  is  often  used  to  supply  the 
deficiency  of  milk  from  the  mother. 
Probably  there  is  no  other  article  of 
diet  the  purity  and  good -quality  of  which 
are  so  important  to  the  life  and  health 
of  the  people,  and  especially  to  the  life 
and  health  of  the  young  children,  as  are 
the  purity  and  good  quality  of  milk.  It 
is  also  very  easy  to  adulterate  it,  and 
it  may  be  adulterated,  especially  by  the 
addition  of  water,  in  such  a  way  that 
nothing  but  a  chemical  analysis  will  de- 
tect the  adulteration.  The  l^islature  in 
the  interest  of  public  health  has  enacted 
laws  intended  to  enable  the  people  to 
obtain  milk  of  good  quality,  that  is  free 
from  adulteration.  No  one  can  question 
the  propriety  of  legislation  upon  this 
subject.  If  statutes  are  directed  to  this 
end,  the  methods  adopted  for  accom- 
plishing the  object  desired,  so  long  as 
they  have  some  manifest  relation  to  the 
subject,  must  be  left  to  legislative  de- 
termination. Com.  V.  Wheeler  (1910) 
205  Mass.  384,  137  Am.  St.  Rep.  456,  91 
N.  E.  415,  18  Ann.  Cas.  319. 

So  the  legislature  has  power  to  pre- 
scribe that  the  question  as  to  whether 
miljc  is  adulterated  is  to  be  determined 
by  chemical  analysis  and  that  such  evi- 
dence is  incapable  of  contradiction  ex- 
cept by  other  chemical  analysis.  People 
V.  Eddv  (1891)  36  N.  Y.  S.  R.  146,  12 
N.  Y.  Supp.  628. 

In  Com.  V.  Waite  (1865)  11  Allen 
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(Mass.)  264,  87  Am.  Dec.  711,  it  was 
contended  that  as  it  is  innocent  and  law- 
ful to  sell  pure  milk  and  it  is  innocent 
and  lawful  to  sell  pure  water,  therefore 
the  legislature  has  no  power  to  make  the 
sale  of  milk  and  water  when  mixed  a 
penal  offense,  unless  it  is  done  with 
fraudulent  intent;  but  the  court  denied 
such  contention. 

So  the  legislature  has  the  power  to 
confer  upon  the  board  of  health  of  a 
city  authority  to  enact  an  ordinance  pro- 
viding, inter  alia,  that  watered  or  adul- 
terated milk  shall  not  be  kept  or  offered 
for  sale.  People  ex  rel.  Cox  v.  Special 
Sessions  Justices  (1876)  7  Hun  (K.  Y.) 
214. 

Section  22  of  the  Agricultural  Law 
(Laws  1893,  chap.  338)  as  amended  by 
Laws  of  1905,  chap.  602,  which  provides 
that  '^no  person  shall  sell  or  exchange, 
or  offer  or  expose  for  sale  or  exchange, 
any  .  .  .  adulterated  or  unwholesome 
milk,"  and  §  20  of  the  same  act,  which 
provides  that  ''the  term  'adulterated 
milk,'  when  so  used,  means  .  .  .  milk 
from  which  any  psirt  of  the  cream  has 
been  removed.  .  .  .  All  adulterated 
milk  shall  be  deemed  unclean,  unhealthy, 
impure,  and  unwholesome,"  were  held  in 
People  V.  Koster  (1907)  121  App.  Div. 
852,  106  N.  Y.  Supp.  793,  to  be  con- 
stitutional as  against  the  contention  that, 
in  so  far  as  the  act  prohibited  the  sale 
of  wholesome  milk  merely  because  it  had 
been  deprived  of  some  of  its  richness, 
it  was  unconstitutional.  Fraud  in  the 
sale  of  milk  is  aimed  at  in  the  act,  the 
court  said,  as  well  as  unwholesomeness. 
And  see  to  same  effect,  People  v.  Bowen 
(1905)  182  N.  Y.  1,  74  N.  E.  489. 

Ordinances  designed  to  prevent  the 
sale  of  adulterated  milk  are  manifestly 
within  the  scope  of  sanitary  regulations. 
Polinsky  v.  People  (1878)  73  N.  Y.  65. 

So  an  ordinance  prohibiting  the  adul- 
teration of  milk,  and  providing  that  milk 
or  cream  shall  be  deemed  to  be  adulter- 
ated "if  it  is  mixed  or  colored  in  any 
manner  whereby  damage  or  inferiority  is 
concealed,  or  if  by  any  means  it  is  made 
to  appear  better  or  of  greater  value  than 
it  really  is,"  was  held  in  St.  Louis  v.  Jud 
(1911)  236  Ma  1,  139  S.  W.  441,  to  be  a 
reasonable  municipal  regulation  and  ^o 
prohibit  the  use  of  annatto. 

And  an  ordinance  forbidding  the  sale 
of  milk  or  cream  which  contains  artificial 
coloring  such  as  annatto  is  a  reasonable 
police  regulation.  St.  Louis  v.  Polinsky 
(1905)  190  Mo.  516,  89  S.  W.  625.  The 
court  stated  that  "it  is  too  plain  for 
doubt  that  annatto  is  put  in  cream  and 
milk  for  the  purpose  of  deceiving  pur- 
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chasers  and  consumers  thereof  and  mak- 
ing them  believe  that  they  are  buying 
a  better  article  than  they  are  in  fact 
obtaining.  The  defense  to  this  case  is 
that  it  is  a  harmless  deception,  and  that 
the  color  of  milk  or  cream  indicates  only 
the  food  upon  which  a  cow  is  fed,  as  if 
the  food  upon  which  a  cow  is  fed  makes 
no  difference  in  the  quality  of  milk  or 
cream  she  will  give.  .  .  .  It  is  with- 
in the  common  knowledge  that  the  qual- 
ity of  milk  depends  largely  upon  the 
nature  of  food  that  cows  are  fed  upon; 
that  cows  fed  upon  grass,  clover,  or 
other  fresh  green  food  give  a  quality  of 
milk  superior  in  richness  and  appearance 
to  that  drawn  from  cows  fed  on  refuse, 
slops,  or  winter  food.  By  adding  annatto 
to  the  white  milk  or  cream  given  by 
winter  fed  or  poorly  fed  cows,  a  decep- 
tion is  practised  upon  the  milk  consum- 
ing public  by  making  this  milk  of  in- 
ferior quality  assume  the  rich  and  golden 
appearance  of  a  superior  milk.  8ueh 
conduct  is  a  fraud  and  deception  upon 
the  public,  and  an  unfair  advantage 
over  honest  competitors  who  refuse  to 
resort  to  such  deception,  against  which 
the  ordinance  is  leveled." 

An  ordinance  which  provides  a  stand- 
ard for  salable  mijk  with  reference  to 
milk  solids,  but  is  silent  on  adulteration 
by  water  or  otherwise,  is  not  in  conflict 
with  an  ordinance  which,  inter  alia, 
denounces  having  in  possession  with  in- 
tent to  sell  any  milk  adulterated  by 
mixing  it  with  any  substance  or  sub- 
stances so  as  to  lower  or  depreciate  its 
strength.  St.  Louis  v.  Meyer  (1911) 
236  Mo.  99,  139  S.  W.  438. 

Nor  is  an  ordinance  which  denounces 
having  in  possession  with  intent  to  sell 
milk  which  is  adulterated  in  conflict 
with  an  ordinance  or  statute  which  pro- 
hibits the  adulteration  of  milk,  but 
which  is  silent  on  the  point  of  having 
in  possession.  St.  Louis  v.  Ameln  (1911) 
235  Mo.  669,  139  S.  W.  429.  And  see 
also  St.  Louis  v.  Kruempeler  (1911) 
235  Mo.  710,  139  S.  W.  446. 

But  in  St.  Louis  v.  Wortman  (1908) 
213  Mo.  131,  112  S.  W.  620,  an  ordi- 
nance  regulating  the  sale  of  milk,  pro- 
viding  that  no  foreign  substance  or  pre- 
servative of  any  kind  shall  be  placed  in 
milk  or  cream  for  any  purpose  whatso- 
ever, was  held  to  be  in  conflict  with 
the  provision  of  statute  that  no  foreign 
substance  or  preservative  of  any  kind 
whatsoever  shall  be  placed  in  milk  or 
cream  which  is  injurious  to  health,  and 
so  invalid.  The  court  stated:  "That 
the   ordinance   absolutely  prohibits   the 

placing  of  all  foreign  substances  and 
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preservatives  in  milk  or  cream  for  any 
purpose,  while  the  statute  only  prohibits 
the  placing  in  milk  and  cream  foreign 
substances  and  preservatives  which  are 
injurious  to  health.  The  former  is  an 
absolute  prohibition,  while  the  latter  is 
conditional  or  permissible  if  the  pre- 
servatives are  not  injurious  to  health. 
We  are  therefore  clearly  of  the  opinion 
that  there  is  an  irreconcilable  conflict 
between  the  two;  and  there  would  be  no 
doubt  but  what  the  statute  would  repeal 
the  ordinance  by  necessary  implication 
if  the  statute  was  constitutional." 

e.  Pasteurization, 

A  city  has  the  power  to  require  milk 
to  be  pasteurized,  and  may  prescribe 
the  conditions  under  which  the  pasteuri- 
zation  shall  be  done,  in  order  to  prevent 
an  evasion  of  the  ordinance  and  insure 
a  product  such  as  the  ordinance  re*- 
quires*  Koy  v.  Chicago  (1914)  263  HI. 
122,  104  N.  K  1104,  Ann.  Cas.  1915C, 
67. 

So,  an  ordinance  requiring  a  record- 
ing apparatus  to  be  installed  on  all  milk 
pasteurizers  for  the  purpose  of  record- 
ing the  temperature  of  milk  during  the 
pasteurization  will  not  be  held  invalid 
for  unreasonableness,  upon  the  ground 
that  it  is  of  no  benefit  to  the  dealer,  is 
impracticable,  expensive,  and  may  be 
manipulated  to  show  a  temperature  dif- 
ferent from  the  actual  temperature. 
Ibid.  These  are  questions  of  judgment 
and  discretion,  the  court  said,  the  deter- 
mination of  which  must  be  left  to  the 
legislative  department. 

Nor  will  such  an  ordinance  be  held 
invalid  as  a  requirement  that  milk  deal- 
ers shall  pay  for  deputy  inspectors  of 
the  city  for  the  purpose  of  detecting 
violations  of  the  ordinance.    Ibid. 

/.  Testa  or  analyses* 

For  other  cases  see  note  to  St.  Louis 
V.  Grafeman  Dairy  Co.  1  L.R.A.(N.S.) 
926,  and  see  infra,  VI.  c,  "Infected  milch 
cattle  and  tuberculin  test." 

Where  a  pure  food  statute  provides 
that,  in  testing  milk  or  cream  for  com- 
mercial purposes,  the  same  shall  be  done 
in  accordance  with  the  rules  and  regu- 
lations prescribed  by  the  pure  food  com- 
mission, a  criminal  prosecution  cannot 
be  sustained  against  one  for  violation 
of  a  rule  prescribed  by  the  pure  food 
commissioner  in  accordance  with  said 
statute,  that  payment  for  cream  pur- 
chased for  commercial  purposes  should 
be  suspended  until  the  day  following 
the  testing  or  the  time  of  the  next  de- 
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livery.     SUte  v.  Elam   (1912)    91  Neb. 
460,  39  L.R.A.(N.S.)  686,  136  N.  W.  59. 

F.  Regulations   affecting  the  Handling 
or  transportation  of  milJc. 

a.  Precautions  to  he  taken  while  millc- 

ing. 

The  following  provision  of  an  ordi- 
nance regulating  the  sale  of  milk  was 
held  in  Owensboro  v.  Evans  (1916)  172 
Ky.  831,  189  S.  W.  1163,  not  to  be  in- 
valid as  being  unreasonable  and  oppres- 
sive: "Milkers  must  thoroughly  wash 
and  wipe  their  hands  and  the  cow^s 
udders  before  they  begin  milking.  They 
must  not  use  pails,  cans,  etc.,  unless 
they  have  been  thoroughly  washed  in 
hot  water  and  soap,  and  afterwards 
sterilized  with  boiling  water  or  steam, 
and  shall  cover  their  pails,  cans,  etc., 
with  sterilized  absorbent  cotton  be- 
tween two  layers  of  sterilized  gauze 
through  which  the  milking  shall  be  done. 
Care  must  be  taken  that  the  seams  of 
the  vessels  are  thoroughly  cleaned  with 
a  brush.  They  must  refrain  from  milk- 
ing or  handling  milk  in  any  way  when 
in  themselves  or  faiflilies  there  is  even 
a  suspicion  of  any  contagious  or  infec- 
tious disease  such  as  smallpox,  scarlet 
fever,  diphtheria,  typhoid,  tuberculosis, 
or  the  like."  The  court  stated  that  the 
right  to  engage  in  a  lawful  business 
which  may  affect  the  public  health  does 
not  carry  with  it  the  absolute  right  to 
conduct  the  business  in  any  manner  that 
may  please  the  person  so  engaging,  but 
his  right  is  subject  to  the  paramount 
right  of  the  state  or  municipality  in 
which  he  conducts  his  business  to  regu- 
late the  business  in  the  interests  of  the 
public  health.  The  first  part  of  the 
section,  the  court  stated,  relates  solely 
to  the  method  of  handling  the  milk  in 
order  that  it  may  be  free  from  germs 
that  would  render  it  unfit  for  human 
consumption.  And  while  the  method 
prescribed  may  strike  a  dairyman  who 
has  never  been  accustomed  to  such  care 
not  only  as  being  unnecessary,  but  as 
flagrant  invasion  of  his  right  to  pursue 
the  old  established  method  which  was 
accompanied  with  so  much  disease  and 
death,  there  is  nothing  in  the  require- 
ment that  would  justify  a  holding  that 
the  provision  complained  of  was  un- 
reasonable and  therefore  invalid.  As  to 
the  latter  part  of  the  section,  relating 
to  the  restraining  from  milking  when 
there  is  any  suspicion  of  disease  in  the 
■dairyman  or  his  family,  the  court  stated 
that  in  its  opinion  this  provision  should 
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read  as  if  the  word  "reasonable"  were 
inserted  before  the  word  "suspicion." 
The  purpose  of  the  provision,  the  court 
added,  was  not  to  permit  the  dairyman 
to  wait  until  he  was  absolutely  sure  of 
the  fact  that  he  or  someone  of  his  fam- 
ily had  a  contagious  or  infectious  dis- 
ease and  then  spread  the  disease 
throughout  the  municipality,  but  to  re- 
quire him  to  act  on  such  premonitory 
symptoms  as  would  excite  in  the  mind 
of  an  ordinarily  prudent  person  a  rea- 
sonable suspicion  that  such  disease  has 
been  contracted,  and  when  so  construed 
there  was  nothing  in  the  provision  com- 
plained of  unreasonable  or  oppressive. 

h.  Condition  of  persons  handling  milJc. 

A  regulation  requiring  milk  dealers, 
as  condition  precedent  to  the  granting 
of  a  license  to  deal  in  milk,  to  submit  to 
a  blood  test  to  make  sure  that  they  have 
not  had  typhoid  and  are  .not  typhoid 
carriers,  w^as  held  in  People  ex  rel. 
Schulz  V.  Hamilton  (1916)  97  Misc.  437, 
161  N.  Y.  Supp.  425,  to  be  a  reasonable 
regulation.  After  showing  that  the 
commissioner  of  public  safety  was  vest- 
ed by  charter  authority  with  power  to 
make  such  a  regulation,  the  court  said: 
"The  commissioner  of  public  safety  has 
asked  him  to  submit  a  drop  of  his  blood 
for  microscopic  examination  for  evi- 
dences of  typhoid  as  other  applicants 
have  done,  in  order  to  make  sure  that 
he  is  not  a  carrier  of  typhoid,  and  this 
he  has  refused  to  do,  although  but  slight 
inconvenience  will  be  occasioned  to  him 
thereby.  This  test  is  but  a  part  of  the 
precautions,  among  many  others,  deemed 
necessary  to  provide  for  the  people  of 
the  city  a  clean,  pure,  and  wholesome 
supply  of  milk  and  cream  free  from 
disease  germs,  and  unless  it  can  be  said 
to  be  unreasonable  and  unjust  it  must 
be  observed  by  those  applying  for  a 
license  to  engage  in  the  business  of 
selling  milk  and  cream  to  their  possible 
inconvenience,  but  for  the  benefit  of  the 
health  of  the  people  of  the  city.  The 
power  to  impose  suitable  and  reasonable 
conditions  for  the  sale  of  milk  and 
cream  in  the  city,  being  in  the  commis- 
sioner of  public  safety,  in  the  absence 
of  any  restrictive  ordinances  of  the  com- 
mon council,  statutes  of  the  state,  or 
sanitary  provisions  of  the  public  health 
council,  he  may  act  in  anticipation  of 
any  emergency,  and  may  under  normal 
conditions  of  public  health  provide  such 
measures  as  he  may  deem  reasonably 
necessary  to  protect  and  preserve  the 
I  public.  He  is  not  required  to  wait  until 
an  epidemic  arises,  but  may  anticipate 
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such  a  condition  and  may  guard  against 
it  by  such  reasonable  precautions  as  he 
deems  necessary.  The  duty  of  the  com- 
missioner of  public  safety  to  foresee 
dangers  to  public  health  and  to  provide 
against  them  is  quite  as  important,  if 
not  more  so,  than  that  of  eradicating  an 
epidemic  after  it  has  arisen.  .  .  . 
The  present  condition  of  the  public 
health  of  the  city  with  respect  to 
typhoid  is  not  abnormal,  and  still  the 
requirement  of  a  blood  test  as  a  condi- 
tion for  a  license  to  sell  milk  and  cream 
seems  to  be  a  fair  and  reasonable  pre- 
caution to  protect  the  public  against 
any  increase  of  typhoid.  Milk  is  a  par- 
ticularly sensitive  product,  produced 
under  conditions  which,  if  not  regulated 
and  controlled,  may  carry  and  dissemi- 
nate the  germs  of  typhoid  or  other  dis- 
eases and  spread  them  in  the  community. 
It  is  the  chief  food  of  infants,  and  lies 
at  the  basis  of  their  health  and  strength. 
It  may  be  heated,  sterilized,  or  pasteur- 
ized; but  even  then  contact  with  un- 
clean utensils  or  unclean  human  beings 
may  make  it  the  carrier  of  disease 
germs.  Unlike  other  articles  of  food,  it 
cannot  be  washed  and  otherwise  cleansed 
in  the  home.  The  impurities  may  be 
hidden  from  sight,  and  thus  a  sense  of 
security  engendered  which  may  render 
it  a  still  more  serious  menace  to  health. 
Under  these  conditions  it  would  seem  to 
impose  no  unreasonable  hardship  upon 
a  dealer  in  milk  or  cream  to  require  him 
to  submit  to  a  blood  test,  to  make  sure 
that  he  has  not  had  typhoid  and  is  not  a 
typhoid  carrier.  ...  It  is  import- 
ant, therefore,  to  the  whole  community, 
that  the  supply  of  milk  and  eream 
should  be  kept  clean,  pure,  and  whole- 
some, and  should  not  be  contaminated 
with  impurities,  or  infected  with  dis- 
ease; and  it  is  the  duty  of  the  health 
authorities  to  see  that  this  is  accom- 
plished by  the  establishment  of  such 
reasonable  regulations  as  may  be  neces- 
sary to  meet  existing  conditions  or  to 
ward  off  impending  dangers  to  the  pub- 
lic health,  and  in  imposing  a  blood  test 
as  a  condition  to  a  license  to  sell  milk 
and  cream  in  the  city,  the  commissioner 
of  public  safety  and  the  health  oHicer 
acted  within  the  scope  of  their  author- 
ity, and  applicants  for  such  a  license 
should  co-operate  with  the  public  au- 
thorities and  assist,  rather  than  oppose, 
reasonable  efforts  to  provide  pure  and 
wholesome  milk  and  cream  for  the  people 
of  the  city.  The  requirement  of  a  blood 
test  of  an  applicant  for  a  license  is  just 
a  step,  and  a  small  one,  in  the  direction 
of  the  protection  of  the  public  health; 
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but  every  reasonable  effort  made  in  this 
direction  should  be  encouraged,  so  long 
as  it  does  not  unreasonably  infringe 
upon  the  rights  of  the  individual.'' 

c.  Special  room  for  storing  tnilk. 

A  regulation  of  a  board  of  health  that 
milk  dealers,  as  condition  of  granting 
license  to  peddle  milk,  shall  provide  a 
room  in  which  to  store  their  milk  and 
in  which  to  wash  and  cleanse  milk  cans 
and  other  utensils,  was  held  in  People 
ex  rel.  Shelter  v.  Owen  (1909)  66  Misc. 
24,  116  N.  Y.  Supp.  502,  to  be  a  reason- 
able regulation. 

d.  Condition  of  containers. 

Section  183  of  the  Sanitary  Code  of 
New  York  city  was  held  in  People  v. 
Prudenberg  (1913)  209  N.  Y.  218,  103 
N.  E.  166,  when  properly  interpreted,  to 
be  a  fair,  reasonable,  and  appropriate 
exercise  of  the  police  power  in  its  gen- 
eral scope  and  meaning.  Such  section 
provides:  ''It  shall  be  the  duty  of  all 
persons  having  in  their  possession  bot- 
tles, cans,  or  other  receptacles  contain- 
ing milk  or  cream  which  are  used  in  the 
transportation  and  delivery  of  milk  or 
cream,  to  clean  or  cause  them  to  be 
cleaned  immediately  upon  emptying. 
No  person  shall  use  or  cause  or  allow  to 
be  used  any  receptacle  which  is  used  in 
the  transportation  and  delivery  of  milk 
or  cream  for  any  purpose  whatsoever 
other  than  the  holding  of  milk  or  cream ; 
nor  shall  any  person  receive  or  have  in 
his  possession  any  such  receptacle  which 
has  not  been  washed  after  holding  milk 
or  cream  or  which  ia  unclean  in  any 
way." 

e.  Condition  of  wagons, 

A  municipal  ordinance  regulating  the 
sale  of  milk,  which  provides  that  the 
wagons  in  which  such  milk  is  delivered 
shall  be  furnished  with  covers,  and 
shall  be  neat  and  clean,  and  to  that 
end  the  interior  thereof  shall  be 
scrubbed  with  soap  and  water  at  least 
twice  a  week,  and  which  further  pro- 
vides that  the  wagons  shall  be  kept 
neatly  painted  and  that  no  vegetables 
or  waste  products  shall  at  any  time  be 
hauled  in  any  wagon  used  in  the  trans- 
portation of  milk,  is  a  valid  exercise  of 
the  police  power.  Owensboro  v.  Evans 
(1916)  172  Ky.  831,  189  S.  W.  1163. 
Particular  stress,  the  court  said,  is 
placed  on  the  alleged  arbitrary  char- 
acter of  the  requirement  that  the  wagons 
shall  be  neatly  painted.  But  it  is  a 
matter  of  common  knowledge  that  a 
neatly  painted  wagon  is  much  less  apt 


252 


ANNOTATION— REGULATIONS  AS  TO  MILK. 


to  be  infected  with  noxious  germs  than 
one  which  is  permitted  to  go  unpainted 
for  any  considerable  length  of  time. 
Indeed,  such  a  requirement  is  merely  in 
aid  of  that  cleanliness  so  essential  to 
the  proper  handling  of  an  article  of 
food  so  easily  contaminated. 

/.  Prohibiting  sale  of  tnillc  except  in 

bottles. 

For  other  cases  see  note  to  Com.  v. 
Drew,  33  L.R.A.(N.S.)  401. 

A  r^ulation  of  a  local  board  of 
health  requiring  milk  to  be  handled  only 
in  transparent  glass  bottles  or  other  ap- 
proved receptacles  of  similar  character, 
thoroughly  clean  and  sterile  and  filled 
and  sealed  in  a  milk  house  or  creamery 
of  approved  sanitary  conditions,  is  with- 
in the  powers  conferred  by  statute  em- 
powering such  board  to  inaugurate  and 
execute  such  sanitary  regulations  as 
they  may  consider  expedient  to  prevent 
the  outbreak  of  cholera,  smallpox,  yel- 
low fever,  scarlet  fever,  diphtheria,  and 
other  epidemic  and  communicable  dis- 
eases, and  to  examine  into  all  nuisances, 
sources  of  filth,  or  causes  of  sickness 
that  in  their  opinion  may  be  injurious 
to  the  public  health.  Board  of  Health 
V.  KoUman  (1913)  166  Ky.  351,  49 
L.R.A.(N.S.)  354,  160  S,  W.  1052. 

So,  also,  public  health  commissioners 
who  by  charter  have  power  to  regulate 
the  sale  of  foodstuffs  in  the  interest  of 
public  health  have  authority  to  prohibit' 
the  sale  of  milk  in  stores,  butcher  shops, 
and  bakeries,  unless  it  is  contained  in 
sealed  bottles.  State  v.  Stokes  (1916) 
—  Conn.  — ,  98  Atl.  294. 

And,  such  an  ordinance  is  not  unjust- 
ly discriminating.  Ibid.  The  court 
staled  that  "the  ordinance  applies  to  a 
class  of  dealers  who  keep  milk  for  sale 
under  circumstances  making  it  peculiar- 
ly liable  to  contamination  from  bacteria 
from  the  fact  that  it  is  liable  to  be  kept 
for  a  considerable  period  under  condi- 
tions exposing  it  to  such  contamination. 
The  language  used  shows  that  the  ordi- 
nance was  intended  to  apply  to  milk 
kept  for  sale  in  these  establishments, 
and  not  to  sales  by  farmers  or  dairymen 
who  may  supply  such  establishments 
and  others  with  milk.  It  does  not  at- 
tempt to  prevent  the  sale  of  milk 
whether  the  same  is  standard,  adulter- 
ated, or  impure.  It  is  a  mere  regulation 
of  the  manner  in  which  the  milk  shall  be 
contained  before  and  at  the  time  of  the 
sale  for  the  purpose  of  supplying  a  safe- 
guard to  the  public.  It  applies  to  a 
class    of    dealers    whose    methods    of 

handling  the  commodity  seemed,  in  the 
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judgment  of  the  board  of  commissioneTSi 
to  require  regulations  in  the  interests  of 
the  public  health." 

g.  Marking  capacity  of  bottles. 

Requiring  milk  dealers  indelibly  to 
indicate  their  capacity  upon  glass  jars 
which  contain  the  milk  sold  does  not 
unconstitutionally  deprive  them  of  their 
property  rights  in  the  old  jars.  Chi- 
cago V.  Bowman  Dairy  Co.  (1908)  234 
DL  294,  17  L.R.A.(N.S.)  684,  123  Am. 
St.  Rep.  100,  84  N.  E.  913,  14  Ann.  Cas. 
700. 

A  regulation  which  requires  that  glass 
bottles  be  stamped,  approved,  or  con- 
demned by  the  sealer  of  weights  and 
measures  will  not  be  held  to  be  an  un- 
reasonable exercise  of  power,  on  the 
objection  of  a  dairyman  that  in  his  opin- 
ion the  bottles  would  be  subjected  to 
great  risk  for  breakage,  no  facts  being 
stated  from  which  such  risk  could  be 
inferred.  Thompson  v.  District  of  Co- 
lumbia (1903)  21  App.  p.  0.  395. 

Nor  can  such  regulation  be  declared 
unreasonable  and  void  upon  the  testi- 
mony of  a  dairyman  "that  the  said 
bottles  are  respectively  of  uniform  size 
on  the  outside,  but,  because  of  various 
incidents  to  their  manufacture,  are  of 
irregular  size  on  the  inside^  and  that  it 
is  impossible  to  make  all  such  bottles  of 
a  given  supposed  size,  uniform  in  ca- 
pacity.'' Ibid.  This  incidental  vari- 
ation, the  court  said,  the  average  margin 
of  which  is  not  shown,  is  probably  the 
reason  for  the  tolerance  provision  of  the 
statute,  for  the  purpose  of  affording  a 
reasonable  mai^in  for  the  honest  mistake 
of  dealers. 

h.  Filling  and  refilling  bottles. 

A  statute  prohibiting  the  filling  or  re- 
filling with  milk,  cream,  or  other  milk 
products,  of  a  glass  jar  or  bottle  having 
the  name  of  a  person,  firm,  or  corpora- 
tion blown  therein,  by  one  other  than 
such  person,  firm,  or  corporation,  with 
intent  to  sell  such  milk,  cream,  or  other 
products,  was  held  valid  and  constitu- 
tional in  Jury  v.  State  (1912)  35  Ohio 
C.  C.  614. 

i.  Washroom  for  bottles  and  other 

utensils. 

In  State  ex  rel.  Lowry  v.  Davis  (1911) 
1  Tenn.  C.  C.  A.  550,  the  following  pro- 
vision of  an  ordinance  regulating  the 
sale  of  milk  was  held  to  be  reasonable: 
*' Wherever  milk  is  bottled  or  otherwise 
prepared,  whether  at  the  dairy  or  at  a 
milk  depot,  a  separate  room  shall  be 
maintained  for  the  purpose  of  receiving^ 
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storing,  and  eleaning  eans,  bottles,  and 
other  utensils  nsed  in  the  conduct  of 
the  business,  which  shall  be  known  as 
the  Vashroom.'  This  shall  be  separated 
from  that  part  of  the  milk  depot  where 
the  milk  is  stored  and  bottled  by  a 
complete  partition  and  door.  The  wash- 
room shall  be  so  located  that  dirty  uten- 
sils do  not  have  to  pass  through  or  be 
received  in  the  room  in  which  the  milk 
is  handled  or  prepared.  The  floor  of 
the  washroom  shall  be  so  arranged  that 
its  drainage  does  not  run  into  the  milk 
room.  Dirty  cans  and  utensils  shall  not 
be  taken  into,  kept,  or  stored  in  the 
milk  room."  The  court  stated  that  ^4t 
is  shown  that  empty  milk  cans  teem 
with  bacteria;  that  if  they  are  washed 
in  the  room  where  the  milk  is  kept,  that 
the  milk  becomes  contaminated  and  un- 
wholesome. We  think  this  is  a  reason- 
able view,  and  we  do  not  see  that  a 
compliance  with  this  rule  would  be  un- 
reasonably expensive  or  place  any  un- 
due hardship  upon  the  relator.  If  the 
facts  proven  by  the  bacteriologist  in 
this  case  are  true,  the  observance  of  this 
rule  is  absolutely  necessary  to  preserve 
the  purity  of  the  milk,  and  we  are  con- 
strained to  hold  that  this  provision  of 
the  ordinance  is  entirely  reasonable." 

j.  Temperature* 

Aside  from  Chicago  v.  Chicago  &  N. 
W.  R.  Co.  ante,  238,  no  case  has  been 
found  involving  the  validity  of  a  regu- 
lation as  to  the  temperature  at  which 
milk  shall  be  transported. 

F/.  Regulaiions  om  to  herds. 

a.  Registration, 

The  registration  with  the  live  stock 
sanitary  board,  of  all  herds  or  cattle  be- 
longing to  persons  selling  milk  for  con- 
sumption in  cities,  towns,  and  villages, 
may  be  required  by  the  legislature  in 
the  exercise  of  the  police  power,  and 
such  statute  will  not  deprive  the  milk 
dealer  of  property  without  due  process 
of  law.  State  v.  Broadbelt  (1809)  89 
Md.  565,  45  L.R.A.  433,  73  Am.  St.  Rep. 
201,  43  Atl.  771. 

h.  Inspection. 

It  is  coitipetent  for  a  city  council  by 
ordinance  to  require  that  an  applicant 
for  a  license  to  sell  milk  within  the  city 
must  consent  that  the  dairy  herd  from 
which  he  obtains  his  milk  be  inspected 
by  the  commissioner  of  health  of  the 
city,  although  the  herd  is  kept  outside 
the  city  limits.  State  ex  rel.  Lowry  v. 
Davis  (1911)  1  Tenn.  C.  C.  A.  550. 
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And  a  city  ordinance  requiring  an  ap- 
plicant for  a  license  to  sell  milk  within 
the  city,  to  consent  that  the  dairy  herd 
from  which  he  obtains  his  milk  he  in- 
spected by  the  commissioner  of  health 
of  the  city,  although  such  herd  is  kept 
outside  the  city  limits,  is  authorized  by 
Minnesota  General  Laws  1895,  chap. 
203,  authorizing  the  city  council  of  any 
city  to  provide  by  ordinance  for  the 
inspection  of  milk  and  dairy  herds  kept 
for  the  production  of  milk  within  the 
city  limits,  and  to  issue  licenses  for  the 
sale  of  milk  within  such  limits.  State 
V.  Nelson  (1896)  66  Minn.  166,  34  L.R.A. 
318,  61  Am.  St.  Rep.  399,  68  N.  W.  1066. 
In  holding  that  there  was  no  merit  in 
the  contention  that  there  was  an  at- 
tempt to  give  extraterritorial  effect  to 
this  municipal  ordinance,  the  court 
stated  that  'Hhe  manifest  purpose  of  the 
statute  under  which  this  ordinance  was 
passed  was  to  enable  the  city  council  to 
adopt  such  reasonable  police  regulations 
as  would  prevent  the  sale  of  unwhole- 
some milk  within  the  city,  and  not  mere- 
ly to  prevent  the  keeping  of  unhealthy 
dairy  herds  within  the  city  limits.  It 
is  a  matter  of  common  knowledge  that 
much  of  the  milk  sold  in  a  city  is  pro- 
duced in  dairies  situated  outside  the 
city  limits.  Any  police  regulations  that 
did  not  provide  means  for  insuring  the 
wholesomeness  of  milk  thus  brought 
into  the  city  for  sale  and  consumption 
would  furnish  very  inadequate  protec- 
tion to  the  lives  and  health  of  the  citi- 
zens. It  is  also  a  matter  of  common 
knowledge,  as  well  as  of  proof  in  this 
case,  that  the  wholesomeness  of  milk 
cannot  always  be  determined  by  an  ex- 
amination of  the  milk  itself.  To  deter- 
mine whether  it  does  or  does  not  contain 
the  germs  of  any  contagious  or  infec- 
tious disease,  it  is  necessary  to  inspect 
the  animals  which  produce  it.  The  in- 
spection of  dairies  or  dairy  herds  outside 
the  city  limits  provided  for  by  this  ordi- 
nance applies  only  to  those  whose  milk 
product  it  is  proposed  to  sell  in  the  city. 
The  provisions  of  the  ordinance  in  that 
regard  go  only  so  far  as  it  is  reasonably 
necessary  to  prevent  the  milk  of  dis- 
eased cows  being  sold  within  the  city. 
This  inspection  is  wholly  voluntary  on 
the  part  of  the  owner  of  the  dairy  herd. 
If  he  does  not  choose  to  submit  to  such 
inspection,  the  result  merely  is  that  he 
or  the  one  to  whom  he  furnishes  milk 
cannot  obtain  a  license  to  sell  milk  with- 
in the  city.  The  ordinance  has  no  extra- 
territorial operation,  and  there  has  been 
no  attempt  to  give  it  any  such  effect. 
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The  only  subject  upon  which  it  operates 
is  the  sale  of  milk  within  the  city." 

There  is  nothing  unreasonable  or  il- 
legal in  the  requirement  that  a  vendor  or 
an  applicant  for  a  license  shall  procure 
for  the  city  officials  full  opportunity 
of  inspecting  cows,  stables,  etc.,  from 
which  he  sells  or  proposes  to  sell  milk, 
whether  belonging  to  himself  or  to  an- 
other. Re  Taylor  (1897)  12  Manitoba 
L.  R.  18.  If  belonging  to  another,  the 
court  says,  he  must  contract  for  the 
milk,  and  he  can  also  contract  for  the 
right  of  inspection.  And  placing  him  in 
the  position  of  not  being  allowed  to  sell 
milk  from  the  stable  of  one  who  will  not 
allow  inspection  is,  in  the  result,  not  dif- 
ferent from  placing  him  in  the  position 
of  not  being  allowed  to  sell  the  milk 
from  his  own  stable  if  he  will  not  him- 
self permit  inspection. 

A  municipal  by-law  regulating  the 
sale  of  milk,  which  requires  owners  of 
dairies  whose  milk  is  sold  in  the  city  to 
submit  to  an  inspection  and  take  out  a 
license,  is  ultra  vires  of  the  common 
council  so  far  as  it  applies  to  owners  of 
dairies  outside  the  city  who  do  not  them- 
selves sell  milk  in  the  city,  although 
such  milk  may  be  sold  to  others  who  do 
sell  it  in  the  city.  Re  Elliott  (1896)  11 
Manitoba  L.  R.  358. 

But  in  Re  Taylor  (Manitoba)  supra, 
it  was  held  that,  while  the  council  has 
no  power  to  prohibit  generally  the  de- 
livery within  the  municipality  of  milk 
bought  outside  its  limits,  yet  it  may 
restrict  the  delivery  of  milk  by  prohibit- 
ing its  licensees  from  delivering  milk 
from  cows  or  premises  not  satisfying 
certain  conditions. 

c.  Infected  milch  cattle  and  tuhercuUn 

test. 

For  other  cases  as  to  validity  of  stat- 
utory  regulations  as  to  infected  cattle, 
see  note  to  Adams  v.  Milwaukee,  43 
L.R.A.(N.S.)  at  pages  1072,  1073.  That 
note  also  covers  the  construction  of 
such  regulations,  a  point  not  within  the 
scope  of  the  present  annotation,  which 
is  confined  to  the  validity  of  the  regu- 
lations. 

In  harmony  with  the  earlier  cases,  it 
has  been  held  that  a  milk  dealer  may,  as 
a  condition  precedent  to  the  granting  of 
a  license  to  sell  milk,  be  required  to 
permit  his  cows  to  be  tested  by  the 
tuberculin  test  State  ex  rel.  Lowry  v. 
Davis  (1911)  1  Tenn.  C.  C.  A.  550. 

So  boards  of  health,  by  virtue  of  stat- 
utory power  to  make  reasonable  rules 
and  regulations  for  the  prevention   of 

diseases  and  the  protection  of  the 
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health  of  the  people,  have  authority  to 
require  Ihat  cows  used  in  dairy  business 
shall  be  examined  semiannually  to  see 
whether  thev  are  free  from  tuberculosis. 
Hawkins  v/Hoye  (1914)  .108  Miss.  282, 
66  So.  741. 

So,  also,  under  a  statute  which  enact- 
ed that  a  food  shall  be  deemed  to  be 
adulterated  if  it  is  the  product  of  a 
diseased  animal,  and  a  statute  which 
authorizes  a  local  board  of  health  to 
prohibit  the  sale  of  milk  from  diseased 
cows,  and  a  further  statute  which  em- 
powers, local  boards  of  health  to  pass 
ordinances  and  make  rules  and  regfula- 
tions  to  aid  in  the  enforcement  of  the 
law  as  to  the  adulteration  of  all  kinds 
of  food  and  drink,  a  local  board  of 
health  was  held  in  State,  Borden's  Con- 
densed Milk  Co.  Prosecutor,  v.  Board  of 
Health  (1911)  81  N.  J.  L.  218,  80  Atl. 
30,  to  have  power  to  require  the  use  of 
the  tuberculin  test  upon  cows  as  a  con- 
dition for  the  sale  of  milk. 

And  to  prohibit  the  sale  of  milk  from 
cows  which  react  to  a  tuberculin  test. 
Ibid. 

And  a  regulation  of  a  local  board  of 
health  requiring  the  use  of  a  tuberculin 
test  upon  cows  as  a  condition  for  the 
sale  of  milk  was  held  in  State,  Borden's 
Condensed  Milk  Co.  Prosecutor,  v.  Board 
of  Health  (N.  J.)  supra,  not  to  be  in- 
valid under  the  Federal  Constitution  as 
an  interference  with  interstate  com- 
merce, as  the  means  employed  by  the 
board  of  health  have  a  real,  substantial 
relation  to  a  public  object  which  govern- 
ment can  accomplish,  and  the  ordinance 
is  not  arbitrary  and  unreasonable  and 
beyond  the  necessities  of  the  case. 

"To  protect  the  public  against  danger 
from  impure  milk,  some  practicable 
method  as  to  ascertaining  its  impurity 
must  be  devised.  One  of  the  most 
serious  dangers  that  may  arise  is  the 
spread  of  an  infectious  or  communicable 
disease  such  as  tuberculosis.  .  .  . 
The  argument  is  that  the  danger  of  com- 
munication of  tuberculosis  by  means  of 
milk  is  so  slight  as  to  be  negligible,  and 
the  tuberculin  test  is  therefore  unneces- 
sary ;  that  it  is  not  a  sufficiently  accurate 
method  of  determining  the  quality  of 
milk  to  justify  condemnation  on  no  other 
ground  than  that  the  cows  react  to  the 
test.  Scientific  men  who  have  made  a 
study  of  the  subject  are  not  ^agreed  as 
to  the  probability  of  a  communication 
of  tuberculosis  from  cattle  to  man  by 
means  of  milk,  and  the  seriousness  of 
the  danger.  It  seems  to  be  established 
that  there  is  very  little  chance  of  com- 
munication   of    bovine    tuberculosis    ta 
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human  beings  above  the  age  of  sixteen 
years,  but  that  there  is  very  serious 
danger  of  communication  through  the 
medium  of  milk  to  human  beings  under 
sixteen  years  of  age,  and  especially  to 
children  under  Ave  years  of  age.  It  is 
conceded  that  there  are  such  cases.  The 
concession  that  bovine  tuberculosis  may 
be  communicated  to  young  children,  al- 
though it  appears  in  them  in  the  less 
common  forms  rather  than  in  the  form 
of  pulmonary  tuberculosis,  suffices  to 
justify  action  to  guard  the  young 
against  the  contagion.  It  is  for  the 
board  of  health  to  decide  how  many  lives 
must  be  endangered,  and  whether  the 
lives  of  a  few  infants  or  children  are 
worth  the  effort  and  the  financial  loss. 
To  suggest  these  considerations  is  to 
answer  them.  If  the  life  of  one  child 
is  endangered,  extreme  prudence  may  be 
proper.  To  secure  protection  to  the 
young  at  any  rate  it  is  necessary  to 
adopt  some  method  of  determining 
whether  or  not  milk  exposed  for  sale  is 
contaminated  with  the  germs  of  tuber- 
culosis. Probably  the  best,  and  perhaps 
the  only  thorough,  way  of  determining 
the  character  of  the  milk,  is  by  a  bacte- 
riological examination  of  milk  itself; 
but  this  process  is  impracticable.  It 
requires  the  use  of  high  power  micro- 
scopes with  which  it  is  impossible  to 
examine  at  any  time  more  than  an  in- 
finitesimal portion  of  the  milk,  and  that 
portion  may  or  may  not  be  a  fair  sample 
of  the  whole  bulk,  while  to  examine 
specimens  enough  to  reach  a  fair  aver- 
age requires  so  much  time  that  a  com- 
modity as  perishable  as  milk  would  spoil 
while  being  tested.  We  cannot  say  that 
in  adopting  the  tuberculin  test  the  board 
of  health  exceeded  its  legitimate  func- 
tion. .  .  .  We  are  not  impressed  by 
the  suggestions  that  healthy  cows  may, 
and  diseased  cows  may  not,  react  to 
the  tuberculin  test;  that  many  cows  re- 
act that  have  had  tuberculosis  and 
recovered;  that  many  that  now  have 
tuberculosis  are  likely  to  recover;  and 
that  it  is  possible  for  the  producer  of 
milk  to  destroy  the  value  of  the  test  by 
trick.  These  arguments  would  be  of 
more  importance  if  the  board  of  health 
were  undertaking  to  condemn  to  death 
all  cattle  that  react.  This  they  are  not 
doing.  If  the  cattle  are  likely  to  re- 
cover, the  owner  may  keep  them  until 
they  do,  and  may  use  their  product  for 
any  proper  purposes.  His  loss  is  similar 
in  kind,  although  perhaps  greater  in 
degree  than  the  loss  of  milk  at  the  time 
of  parturition.    If  the  cows  are  in  fact 

free  from  tuberculosis  or  have  already 
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recovered,  he  could  no  doubt  make  a 
market  for  his  milk  upon  establishing 
those  facts,  .  .  .  The  fact  that  the 
value  of  the  test  may  be  destroyed  by 
the  trick  of  the  owner  of  a  cow  only 
shows  that  the  method  is  not  perfect; 
few  methods  could  be  bevond  the  reach 
of  possible  deception.  It  is  beside  the 
point  to  suggest  that,  if  this  test  were 
applied  to  human  beings,  80  per  cent  of 
mankind  must  be  condemned  as  diseased. 
In  dealing  with  human  beings  a  different 
rule  is  followed  from  that  which  is  ap- 
plied in  dealing  with  cattle,  because  men 
make  the  rule.  The  test  might  be  ap- 
plicable to  human  beings  if  it  were  pro- 
posed to  use  the  products  of  their  bodies 
as  food  for  others.  A  wet  nurse  might 
properly  be  subjected  to  a  more  strin- 
gent examination."  State,  Border's  Con- 
densed Milk  Co.  Prosecutor,  v.  Board  of 
Health  (1911)  81  N.  J.  L.  218,  80  AtL 
30. 

An  ordinance  of  a  state  board  of 
health  for  the  suppression  and  eradica- 
tion of  tuberculosis  and  other  contagious 
diseases  was  held  in  Hawkins  v.  Hoye 
(1914)  108  Miss.  282,  66  So.  741,  not  to 
be  unconstitutional  as  depriving  a  per- 
son of  property,  or  restricting  or  inter- 
fering with  his  liberty  of  action. 

Also,  an  ordinance  regulating  the  sale 
of  milk  was  held  in  Owensboro  v.  Evans 
(1916)  172  Ky.  831,  189  S,  W.  1163,  not 
to  be  so  unreasonable,  oppressive,  and 
burdensome  as  to  be  invalid  because,  as 
a  preliminary  requirement  to  the  grant- 
ing of  a  license,  a  dairyman  was  required 
to  make  oath  that  he  had  had  his  entire 
herd  of  cows  subjected  to  the  tuberculin 
test  by  a  graduated  veterinarian  ap- 
proved by  the  city;  that  so  many  head 
were  found  to  be  free  from  tuberculosis 
or  other  disease,  and  that  so  many  head 
reacted  under  the  tuberculin  test,  which 
latter  animals  he  caused  to  be  isolated 
or  killed;  that  he  would  conduct  his 
dairy  business  in  accordance  with  the 
laws  of  the  state  and  ordinances  of  the 
city;  and  that  he  will  permit  any  oflScer 
of  the  city  to  enter  upon  his  premises 
at  any  time  to  inspect  his  dairy  and 
cattle,  his  method  of  handling  the  milk, 
etc.,  and  also  will  permit  his  dairy 
products  to  be  tested  at  any  time  by  the 
city.  The  court  said:  '^It  has  been  held 
that  the  requirement  that  a  dairyman 
shall  consent,  as  a  condition  precedent 
to  the  procuring  of  a  license  to  sell 
milk  in  a  municipality,  that  the  animals 
from  which  he  obtains  the  milk  shall  be 
subjected  to  the  tuberculin  test,  is  not 
unreasonable.  .  .  .  And  certainly 
the  further  requirement   that  he   shall 
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comply  with  the  law  and  permit  his 
milk  to  be  tested  cannot  be  regarded  as 
unreasonable  or  oppressive.  Clearly,  if 
the  applicant  were  merely  required  to 
affirm  that  he  had  done,  or  to  promise  to 
do,  those  things  required  by  the  ordi- 
nance, there  would  be  no  ground  for  con- 
tending that  this  part  of  the  ordinance 
was  arbitrary  or  oppressive.  Hence  we 
conclude  that  in  view  of  the  opportuni- 
ties for  fraud  and  imposition  in  the  sale 
of  milk,  of  a  necessity  of  great  pre- 
caution on  the  part  of  municipal  author- 
ities to  secure  for  the  people  milk  that 
is  wholesome,  clean,  and  free  from  dis- 
ease, the  preliminary  oath  prescribed  by 
the  ordinance  in  question  is  not  an  un- 
reasonable requirement." 

tl.  Food  for  milch  cow8» 

See  as  to  this  point  note  to  Sanders 
V.  Com.  1  L.R.A.(N.S.)  932. 

VII.  Requiring    that   aatnplea   of   milk 
he  given  to  inspectors. 

The  provision  of  an  ordinance  regu- 
lating the  sale  of  milk,  that  a  dairyman 
shall  give  up  a  sample  to  inspectors  with- 
out compensation,  is  a  valid  exercise  of 
the  police  power.  State  v,  Dupaquier 
(1894)  46  La.  Ann.  577,  26  L.R.A.  162, 
49  Am.  St.  Rep.  334,  15  So.  502;  St. 
Louis  V.  liessing  (1905)  190  Mo.  464,  1 
L.R.A.(N.S.)  918,  109  Am.  St.  Rep.  774, 
89  S.  W.  611,  4  Ann.  Cas.  112;  Com.  v. 
Carter  (1882)  132  Mass.  12. 

But  in  Re  Taylor  (1897)  12  Maniteba 
L.  R.  18,  it  was  held  ultra  vires  of  a 
municipal  council  to  pass  an  ordinance 
providing  that  a  milk  dealer  shall,  upon 
request  of  a  health  officer,  permit  a 
sample  of  milk  being  delivered,  or  in- 
tended to  be  delivered,  to  be  taken  for 
examination,  refusal  of  which  permis- 
sion would  subject  the  dealer  to  a  penal- 
ty, for  the  reason  that  no  provision  was 
made  for  the  purchase  of  the  sample  or 
for  compensation  to  the  owner. 


VIII.  Inspection  fees. 

A  fee  to  the  sealer  of  weights  and 
measures  of  50  cents  per  100  bottles  of 
milk  inspected  and  sealed  was  held  in 
Thompson  v.  District  of  Columbia  (1903) 
21  App.  D.  C.  395,  not  to  be  excessive 
or  unreasonable  on  its  face,  and  it  will 
not  be  held  to  be  so  where  there  is  no 
evidence  concerning  the  labor  or  cost 
incurred  in  the  duty  of  inspection,  seal- 
ing, and  stamping,  or  showing  in  what 
respects  the  fee  may  constitute  an  intol- 
erable burden  on  the  business  of  selling 
milk. 

A  fee  required  to  be  paid  to  an  in- 
spector of  milk  by  a  dairyman  selling 
his  own  milk  was  held  in  Carpenter  v. 
Little  Rock  (1911)  101  Ark.  238,  142 
S.  W.  162,  to  be  exacted  solely  for  the 
purpose  of  covering  the  cost  of  inspec- 
tion, and  not  to  be  a  license  fee  within 
the  meaning  of  a  statute  providing  that 
it  shall  be  unlawful  for  any  city  council, 
member  of  a  corporation,  city  officer, 
or  any  other  person  either  in  an  incorpo- 
rated city  or  elsewhere,  to  hinder  or 
interfere,  or  to  impose  a  tax  or  license, 
or  to  obstruct  in  any  manner  whatsoever 
any  person  in  the  selling  or  the  offer- 
ing for  sale  of  any  fruit,  vegetables,  or 
any  products  of  a  farm,  including  meat 
from  domestic  animals  or  live  stock,  and 
so  was  valid. 

So,  also,  an  ordinance  requiring  the 
payment  of  a  license  fee  by  milk  vendors 
to  pay  the  salaries  and  expenses  of  the 
milk  inspectors  was  held  in  Norfolk  v. 
Flynn  (1903)  101  Va.  473,  62  L.R.A. 
771,  99  Am.  St.  Rep.  918,  44  S.  E.  717, 
not  to  violate  a  statute  forbidding  the 
municipality  to  impose  any  tax,  fine,  or 
penalty  on  persons  selling  their  own  farm 
or  domestic  products  in  the  city. 

But  an  inspection  fee  which,  to  all  in- 
tents and  purposes,  is  a  license  fee,  which 
a  city  has  no  right  to  exact,  will  not  be 
upheld.  St.  Paul  v.  Peck  (1900)  78 
Minn.  497,  81  N.  W.  389;  State  v.  Elof- 
son  (1902)  86  Minn.  103,  90  N.  W.  309. 

J.  S.  B« 
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SOCIETA  UNIONE  FRATELLAXZA 
ITALIANA 

V. 

EDWARD  J.  LEYDEN,  Deputy  Sheriff. 
(226  Mass.  540,  114  N.  E.  738.) 

Insurance  —  certificate   for   reinstate- 
ment —  sufficiency. 
1.  A   certificate    that    one   applying    for 
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reinstatement  in  a  mutual  benefit  society 
is  still  sick  witli  indigestion,  but  improving, 
ia  not  a  compliance  with  a  requirement  of 
the  constitution  of  the  society  requiring  a 
certificate  declaring  him  physically  and 
mentallv  sound. 

For  other  cases,  see  Insv ranee,  III.  g,  in 
Dig.  1-^.12  y.  8. 

Note.  —  As  to  waiver  of  conditions  of 
reinstatement  of  member  of  benefit  society, 
see  annotation  following  this  case,  post,  260. 
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Same  —  relttstatemeat  —  noncompllanoe 
wltb  const Uutlon. 

2.  A  mutual  benefit  society  cannot,  by 
vote  of  the  members  and  receipt  of  dues, 
readmit  to  membership  one  whose  member- 
ship has  lapsed,  without  compliance  with 
the  requirements  of  the  constitution  of  the 
society  with  respect  to  condition  of  health. 
For  other  cases,  see  Insurance,  ///.  g,  in 

IMg,  i-52  y.  8. 

(January  8,  1917.) 

REPORT  by  the  Superior  Court  for  Hamp- 
den County  for  the  opinion  of  the  Su- 
preme Judicial  Court  of  an  action  brought 
to  recover  damages  for  an  alleged  false  re- 
turn as  to  service  of  process  made  by  de- 
fendant in  an  action  against  plaintiff. 
Judgment  on  verdict. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Silvio  Martinelli  and  W.  G. 
Brownson,  for  plaintiff: 

Tlie  certificate  obtained  from  the  society's 
physician  did  not  comply  with  the  require- 
ment of  the  constitution.  A  certificate  in 
the  proper  form  was  absolutely  necessary. 

Audette  v.  L'Union  St.  Joseph,  178  Mass. 
113,  59  N.  E.  668. 

A  mandatory  provision  of  the  constitu- 
tion such  as  this  could  not  be  disregarded 
or  waived  by  the  society. 

McCoy  V.  Roman  Catholic  Mut.  Ins.  Co. 

152  Mass.  272,  25  N.  E.  289;  Burbank  v. 
Boston  Police  Relief  Asso.  144  Mass.  434, 
11  X.  E.  691;  Kiblack,  Ben.  Soc  §§  24,  97. 

And  the  receipt  of  dues  or  payment  of 
sick  benefits  would  not  constitute  a  waiver 
of  this  requirement. 

Lyon  V.  Supreme  Assembly,  R.  S.  G.  F. 

153  Mass.  83,  26  N.  £.  236;  McLaughlin  v. 
Supreme  Council,  C.  K.  A,  184  Mass.  298, 
68  N.  £.  344. 

Messrs.  lieHry^  Cimimliiss,  A  Jjeary 
and  David  C  Ijavl^ne,  for  defendant: 

Plaintiff's  case  must  fail  because  the  so- 
ciety waived  its  right  to  insist  upon  a 
strict  compliance  with  the  conditions  of 
the  constitution  regarding  the  certificate  for 
reinstatement. 

Hooker  r.  Hubbard,  102  Mass.  241;  Kid- 
der V.  Supreme  Commandery,  U.  Q.  Q.  C. 
192  Mass.  336v  78  N.  £.  469;  Campbell  t. 
Supreme  Lodge,  K»  P.  168  Mass.  400,  47 
N.  £.  100;  Kieman  v.  Dutchess  County 
Mut.  Ins.  Co.  150  N.  Y.  194,  44  N.  E.  698; 
Draper  v.  Oswego  County  Fire  Relief  Asso. 
190  N.  Y.  16,  82  N.  B.  755;  New  York  L. 
Ins.  Co.  V.  Kggleston,  96  U.  S.  572,  24  L. 
ed.  841;  Knickerbocker  L.  Ins.  Co.  t.  Nor- 
ton, 96  U.  S.  234,  24  L.  ed.  689 ;  Oakes  v. 
Manufacturers'  F.  &  M.  Ins.  Co.  135  MaHS. 
248:  Rice  ▼.  New  England  Mut.  Aid  Soc. 
146  Mass.  248,  15  N.  E.  624. 
L.R.A.1917C.  17 


liorinar^  J.,  delivered  the  opinion  of  the 
court : 

lliis  is  an  action  against  a  deputy  sheriff 
for  a  false  return.  The  facts  were  these: 
One  Teresa  Fortlni  sued  out  a  writ  against 
the  plaintiff  corporation  and  committed  it 
to  i^e  defendant  for  service.  The  defendant 
served  on  a  stranger,  and  made  return  that 
he  had  served  upon  the  corporation.  The 
result  was  that  the  plaintiff  corporation  was 
defaulted,  the  case  went  to  judgment,  and 
the  sum  of  $300  damages  and  $8.40  costs 
was  collected  by  Teresa  from  a  savings  bank 
which  had  been  summoned  as  trustee  in  the 
original  action.  The  original  action  was 
brought  to  recover  mortuary  dues  to  which 
Teresa  was  entitled  if  her  husband  was  a 
member  of  the  plaintiff  corporation  on  the 
day  of  his  death.  Tlie  deputy  sheriff  contend- 
ed that  on  the  evidence  introduced  by  him 
the  jury  were  warranted  in  finding  that 
Teresa's  husband  was  a  member  in  good 
standing  at  that  time.  If  he  was  the  dam- 
ages suffer^  by  the  plaintiff  by  reason  of 
the  false  return  were  nominal.  If  he  was 
not  the  damages  suffered  by  the  plaintiff  cor- 
poration amount  to  the  sum  collectcHl  on  exe- 
cution by  Teresa.  The  judge  directed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  the 
amoimt  collected  on  execution,  and  reported 
the  case  to  this  court  ^*with  the  stipulation 
that,  if  this  direction  was  right,  judgment 
is  to  be  entered  upon  the  verdict;  other- 
wise judgment  is  to  be  entered  for  the  plain- 
tiff for  nominal  damages  of  $1. 

At  the  trial  the  deputy  sheriff  admitted 
that  he  was  liable.  On  this  admission  the 
judge  was  right  in  directing  a  verdict  for  the 
plaintiff  in  some  sum.  He  admitted  further 
that  the  plaintiff  was  entitled  to  recover 
the  sum  collected  on  execution  in  the  origi- 
nal action,  unless  on  the  evidence  intro- 
duced by  him  (the  defendant)  the  jury 
could  have  found  that  the  husband  of 
Teresa  was  a  member  in  good  standing  at 
the  time  of  his  death.  This  authorized  the 
direction  of  a  verdict  in  the  sum  for  which 
the  verdict  was  rendered,  if  on  the  evidence 
the  jury  were  not  warranted  in  finding  that 
the  husband  was  a  member  in  good  standing 
at  the  time  in  question.  The  judge  in  effect 
ruled  that  the  jury  were  not  warranted  in 
finding  that  the  husband  was  a  member  in 
good  standing  on  the  day  of  his  death.  The 
correctness  of  that  ruling  is  the  question 
now  before  us. 

The  facts  put  in  evidence  by  the  sheriff 
on  which  he  contended  that  the  jury  could 
find  that  the  husband  of  Teresa  was  a  mem- 
ber in  good  standing  at  the  time  of  his 
death  were  as  follows:  The  husband  left 
the  United  States  for  Italy  on  March  2, 
1911.     At  that  time  he  was  a  member  in. 
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good  standing.  The  constitution  of  the 
plaintiff  corporation  provides  that  any 
member  leaving  the  United  States  shall 
have  neither  the  rights  nor  the  duties  of  a 
member  during  his  absence.  It  further  pro- 
vides that  on  returning  to'the  United  States 
he  can  be  readmitted  to  membership  pro- 
vided within  one  month  of  his  arrival  in 
this  country  he  presents  to  the  secretary 
of  the  corporation  "a  certificate  from  the 
society's  physician  declaring  him  to  be 
physically  and  mentally  sound  and  read- 
missible.''  Teresa's  husband  returned  to 
the  United  States  on  May  2,  1911.  On  May 
5,  1911,  he  went  to  the  office  of  the  society's 
physician  and  obtained  from  him  the  fol* 
lowing  certificate:  ^'This  is  to  certify  that 
I  have  examined  Mr.  Luigi  Fortini,  and  find 
him  still  sick  with  indigestion,  but  improv- 
ing" 

On  the  evening  of  that  day  this  certificate 
was  presented  to  a  meeting  of  the  plaintiff 
corporation  at  which  a  quorum  was  present, 
and  the  corporation  in  effect  voted,  or  the 
jury  were  warranted  in  finding  that  the 
corporation  in  effect  voted,  to  readmit  the 
husband.  Thereafter  he  paid  his  dues  for 
May  and  the  five  succeeding  months.  These 
dues  have  never  been  returned.  At  a  meet- 
ing of  the  plaintiff  corporation  held  in  No- 
vember, 1911,  a  member  called  to  the  at- 
tention of  the  meeting  the  fact  that  Luigi 
had  never  become  a  member  because  he  had 
failed  to  produce  the  proper  certificate  from 
the  society's  physician.  The  president  was 
about  to  put  to  vote  the  question  whether 
Luigi  was  or  was  not  a  member  when  the 
member  in  question  took  the  position  that 
such  a  vote  was  unnecessary.  Thereupon 
the  president  adopted  that  position  and  or- 
dered the  corresponding  secretary  to  notify 
Luigi  that  he  was  not  a  member  of  the  so- 
ciety. Thereafter  the  corporation  struck 
off  his  name  from  the  list  of  members  and 
refused  to  accept  any  dues  from  him,  al- 
though monthly  dues  were  regularly  ten- 
dered by  him  until  the  day  of  his  death. 
He  died  in  April,  1912. 

We  take  up  first  the  question  whether 
the  certificate  presented  by  Teresa's  hus- 
band was,  or  could  have  been  accepted  by 
the  corporation  as,  a  compliance  with  this 
provision  of  the  constitution.  We  assume 
that  the  certificate  could  be  accepted  as  a 
compliance  with  the  constitutional  provi- 
sion if  it  complied  with  it  in  substance. 
Did  it?  What  the  corporation's  physician 
certified  to  was  that  the  husband  is  "still 
sick  with  indigestion,  but  improving."  In- 
digestion is  a  neutral  terra.  Some  forms  of 
indigestion  are  compatible  with  the  person 
in  question  being  physically  and  mentally 
sound.  Other  forms  of  indiorestion  are  not 
compatible  with  that.  Indigestion  may 
L.R.A.1917C. 


mean  that  for  temporary  functional  rea- 
sons a  man's  food  does  not  agree  with  him. 
But  indigestion  may  be  the  manifestation 
of  disease  which  would  render  the  patient 
physically  unsound.  Indigestion  sometimes 
spells  cancer;  sometimes  peritonitis  or  ap- 
pendicitis; and  sometimes  gastric  ulcers. 
The  physician  of  the  corporation  went  no 
further  than  to  certify  that  Teresa's  hus- 
band was  suffering  from  indigestion.  Which 
kind  of  indigestion  he  was  suffering  from 
the  physician  did  not  state.  We  taJce  the 
question  as  it  stood  when  the  certificate 
was  presented  without  regard  to  the  fact 
that  a  month  later  an  operation  was  per- 
formed on  the  husband  for  cancer  of  the 
stomach.  Possibly  what  we  have  just  said 
as  to  indigestion  goes  beyond  the  judicial 
knowledge  of  the  court.  However  that  may 
be,  we  are  of  opinion  that  a  certificate  that 
a  man  is  "still  sick  with  indigestion'*  is  not 
equivalent  to  a  certificate  that  he  is  "physi- 
cally and  mentally  sound/'  and  cannot  be 
accepted  as  such. 

The  other  contention  put  forward  by  llic 
defendant  is  that  the  plaintiff  corporation 
has  waived  its  right  to  require  the  certifi- 
cate called  for  by  the  constitution  as  a  con- 
dition of  readmission,  and  that  it  is  now 
estopped  to  set  up  that  defense.  He  bases 
that  contention  on  the  action  of  the  mem- 
bers of  the  corporation  at  the  meeting  of 
May  5  (in  effect  undertaking  to  readmit 
Teresa's  husband  to  membership)  and  on 
the  acceptance  and  retention  of  the  dues 
paid  by  him  for  that  and  the  succeeding 
five  months.  He  relies  on  these  as  acts  of 
the  corporation  as  distinguished  from  acts 
of  its  officers.  He  concedes,  on  the  author- 
ity of  Burbank  v.  Boston  Police  Relief  Asso. 
144  Mass.  434,  11  N.  E.  691;  McCoy  v. 
Roman  Catholic  Mut.  Ins.  Co.  152  Mass. 
272,  26  N.  E.  289;  and  Lyon  v.  Supreme 
Assembly,  R.  S.  G.  F.  153  Mass.  83,  26  X. 
E,  236,  that  the  provision  of  the  constitu- 
tion here  in  question  (requiring  the  physi- 
cian's certificate  as  a  condition  of  read- 
mission)  could  not  have  been  waived  by 
the  officers  of  the  corporation.  But  he  con- 
tends that  it  can  be  and  was  waived  by  the 
corporation  itself,  and  that  where,  pursuant 
to  action  by  the  corporation  itself,  monthly 
dues  are  received  and  retained  by  it,  a 
waiver  and  estoppel  come  into  existence 
which  prevent  the  corporation  setting  up 
noncompliance  with  such  a  provision  of  the 
constitution.  That  is  a  question  which  was 
left  open  in  Burbank  v.  Boston  Police  Relief 
Asso.  ubi  supra,  144  Mass.  at  p.  437,  UN. 
E.  691,  and  in  Lyon  v.  Supreme  Assembly, 
R.  S.  G.  F.  ubi  supra,  153  Mass.  at  p.  86, 
26  N.  E.  236. 

Teresa's  right  to  mortuary  dues  depends 
upon  these  provisions  of  the  constitution  of 
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the  plaintiff  eorporation:  ''The  family  of 
the  deceased  member  shall  receive  from  this 
society  as  many  times  $1  as  there  are  active 
members  in  the  society  at  the  time  of  the 
death  of  the  member."  "At  the  death  of  a 
member  of  this  society,  every  inember  shall 
pay  one  ($1)  dollar  as  mortuary  dues." 

That  is  to  say,  Teresa's  right  to  mortuary 
dues  depends  upon  the  liability  of  each 
member  of  the  corporation  to  pay  $1  in 
case  Lruigi  was  a  member  of  the  corporation 
on  the  day  of  his  death.  In  other  words 
the  question  we  have  to  decide  is  the  same 
question  which  would  have  arisen  if  the 
plaintiff  corporation  had  undertaken  upon 
the  death  of  Luigi  to  collect  from  each  mem- 
ber of  the  corporation  $1  upon  the  ground 
that  mortuary  dues  were  due  to  Teresa. 
If  such  an  action  had  been  brought,  could 
the  corporation  have  maintained  itf  Sup- 
pose the  member  sued  had  set  up  in  defense : 
''The  constitution  of  the  corporation  pro- 
vides that  a  person  whose  membership  has 
lapsed  cannot  be  readmitted  unless  he  pro- 
duces the  certificate  of  the  corporation's 
physician  that  he  is  physically  and  mentally 
sound  at  the  date  when  he  applies  for  read- 
mission." 

It  is  admitted,  or  for  the  purposes  of  the 
present  discussion  it  must  be  admitted,  that 
Luigi  did  not  present  such  a  certificate 
when  the  members  present  at  the  meeting 
in  May  undertook  to  readmit  him.  Why 
the  members  present  at  the  meeting  in  May 
undertook  to  readmit  him  does  not  appear. 
It  does  not  appear  whether  they  thought 
that  the  certificate  presented  by  him  was 
sufficient,  or  whether  they  thought  it  in- 
sufficient and  undertook  to  override  the  e<m- 
stitution.  And  it  is  immaterial  which  view 
was  taken  by  the  members  present  at  the 
May  meeting.  So  long  as  the  constitution 
is  unchanged  no  action  could  be  taken  by 
the  corporation  which  admitted  a  person 
to  membership,  and  so  admitted  him  to  the 
class  insured  by  the  other  members,  unless 
he  had  complied  with  the  conditions  of  the 
constitution  defining  the  class  who  can  be 
admitted  as  members.  If  the  constitution 
had  provided  in  terms  that  this  condition 
as  to  the  admission  of  members  could  not 
be  waived  or  changed  by  the  corporation 
(unless  the  constitution  was  changed),  it 
would  have  added  nothing  to  the  provisions 
of  the  constitution  already  set  forth.  The 
very  purpose  of  putting  the  provision  as 
to  the  admission  of  members  in  tJie  constitu- 
tion is  to  make  certain  that  neither  the 
officers  of  the  corporation,  nor  the  corpora- 
tion itself,  can  admit  to  membership  per- 
sons who  are  outside  the  class  defined. 
There  is  no  pretense  in  the  case  at  bar  that 
the  constitution  had  been  changed,  or  that 
the  members  present  at  the  meeting  in  May ' 
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could  change  the  constitution  at  that  meet- 
ing. It  is  provided  in  the  constitution  that 
"any  modification  or  addition  must  be  pro- 
posed at  a  meeting  and  voted  at  the  next 
meeting." 

To  that  defense  of  a  member  in  an  action 
to  collect  from  him  $1  to  pay  mortuary  dues 
on  the  death  of  Luigi  Fortini  there  is  no 
answer.  In  other  words  there  is  no  differ- 
ence between  the  case  where  officers  of 
mutual  beneficiary  corporations  undertake 
to  override  the  provisions  of  the  constitu- 
tion defining  the  class  of  persons  who  can 
be  admitted  as  members  and  so  become  in- 
sured by  the  other  members,  and  the  case 
where  the  corporation  by  a  majority  vote 
of  its  members  present  at  a  meeting  of  the 
corporation  undertakes  to  do  so.  Neither 
body  has  a  right  to  override  the  constitu- 
tion, and  the  result  is  the  same  in  each 
case.  It  follows  that,  although  the  ques- 
tion was  left  op^i  in  Burbank  v.  Boston 
Police  Belief  Asso.  144  Mass.  434,  437,  11 
N.  £.  691,  and  in  Lyon  v.  Supreme  Assem- 
bly, R.  S.  G.  F.  153  Mass.  83,  86,  26  X.  E. 
236,  the  case  at  bar  is  within  the  principle 
on  which  those  two  cases  and  McCoy  v. 
Roman  Catholic  Mut.  In&  Co.  152  Mass. 
272,  25  N.  E.  289,  were  decided. 

From  the  fact  that  it  is  not  within  the 
power  of  the  members  of  the  corporation  to 
waive  a  provision  of  the  constitution,  it  fol- 
lows that  no  estoppel  arises  from  the  ac- 
ceptance of  dues  by  the  corporation  pur- 
suant to  a  vote  by  which  the  corporation 
undertakes  to  override  the  provisions  of  its 
constitution*  The  corporation  cannot  do  by 
indirection  what  it  cannot  directly  do.  If 
by  chance  in  the  case  at  bar  any  money 
so  paid  is  now  in  its  hands,  the  executor  or 
administrator  of  Luigi  can  recover  it  from 
the  corporation.  In  that  respect  the  case 
is  within  the  decision  of  this  court  in  Lyon 
▼.  Supreme  Assembly,  R.  S.  G.  F.  153  Mass. 
83,  26  N.  £.  236. 

It  appeared  that  between  the  May  meet- 
ing and  that  in  November  the  corporation 
paid  Luigi  sick  benefits  for  thirteen  weeks. 
l*he  amount  of  the  sick  benefit  paid  to  Luigi 
and  the  amount  of  the  monthly  dues  paid 
by  him  are  not  set  forth  in  the  report.  It 
is  hardly  likely  that  monthly  dues  for  five 
months  exceed  the  amount  of  sick  benefits 
for  thirteen  weeks.  If  they  do  not,  there  is 
nothing  now  in  the  hands  of  the  corporation 
to  be  returned  to  Luigi's  representatives. 

Cases  like  the  case  at  bar  where  the  right 
which  it  is  claimed  has  been  waived  is  cre- 
ated by  the  constitution  stand  on  a  differ- 
ent footing  from  cases  where  'the  right 
claimed  to  have  been  waived  is  created  by 
the  contract  entered  into  between  the  bene- 
ficiary corporation  and  the  member.  Where 
a  right  has  been  brought  into  being  by  con- 
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tract   between   the  beneficiary   corporation 
and  the  member,  and  the  right  in  question 
is  one  which  the  beneficiary  corporation  was 
at  liberty  to  bring  into  existence  or  not  to 
bring  into  existence   (as  it  in  its  discretion 
might   choose  to   do),   the  receipt   of  dues 
aftt?r  there  has  been  a  breach  of  such  a  con- 
tract right  is  a  waiver  of  it.     Rice  v.  New 
England  Mut.  Aid  Soc.   146  Mass.  248,  15 
N.   E.  624,  and  cases  like  it,  are  cases  of 
that  kind;   that  is  to  say  cases  where  the 
right   held   to   have   been   waived   was   not 
created  by  the  beneficiary  corporation's  con- 
stitution.    For  cases  like  Rice  v.  New  Eng- 
land Mut.  Aid  Soc.  see  Crossman  v.  Massa- 
chusetts Ben.  Asso.  143  Mass.  435,  438,  9  N. 
E.  753;   Rindge  v.  Xew  England  Mut.  Aid 
Soc.  146  Mass.  286,  15  N.  E.  628;  Shea  v. 
Massachusetts    Ben.    Asso.    160    Mass.    289, 
39  Am.  St.  Rep.  475,  35  N.  E.  855;  Camp- 
bell  V.   Supreme   Lodge,   K.   P.    168   Mass. 
397,  400,  47  N.  E.  109;  McNicholas  v.  Pru- 
dential Ins.  Co.  391  Mass.  304,  308,  77  N. 
E.  756;  Walker  v.  United  Order,  G.  S.  212 
Mass.  289,  98  N.  E.  1039,  Ann.  Cas.  1913D, 
34.");   Knickerbocker  L.  Ins.  Co.  v.  Norton, 
96  U.  S.  234,  24  L.  ed,  689.     We  have  ex- 
amined the  .cases  relied  on  by  the  defend- 
ant  and   with   one   possible   exception   find 
nothing   in   them   requiring   special   notice. 
The  possible  exception  is  the  case  of  Draper 
v.  Oswego  Fire  Relief  Asso.  190  N.  Y.  12, 
82   X.   E.   755.     In   that  case   it  seems  to 
have  been  assumed  that  a  defense  founded 
upon  a  by-law  of  a  co-operative  fire  insur- 
ance company  could  be  waived  by  the  com- 
pany.    In   that  case   it   was  lield   that  on 
the  evidence  there  was  no  waiver.     The  as- 
sumption made  in  that  case  was  an  assump- 
tion made  without  discussion. 


So  far  as  appears  the  attempt  which  was 
made  at  the  May  meeting  to  override  the 
provision  of  the  constitution  of  the  plain- 
tiff corporation  here  in  question  was  the 
first  time  that  the  plaintiff  corporation  had 
undertaken  to  override  it.  In  other  words 
there  was  no  evidence  in  the  case  at  bar 
that  warranted  a  finding  that  this  provision 
of  the  constitution  had  been  abandoned  by 
it.  In  that  respect  this  case  stands  on  a 
different  footing  from  the  decision  of  this 
court  in  Crowley  v.  A.  0.  H.  Widows*  A. 
Orphans'  Fund,  222  Mass.  228,  110  N.  E. 
276.  In  that  case  there  was  evidence  'that 
the  by-law  there  in  (question  had  been  aban< 
doned.  There  waa  evidence  in  that  case 
that  during  a  period  of  eleven  years  next 
before  the  time  there  in  question  fifty-eight 
instances  occurred  in  which  a  late  payment 
had  been  accepted  from  the  member  in  ques- 
tion alone,  without  the  corporation  requir- 
ing the  certificate  of  good  health  which  the 
by-laws  required  in  case  a  forfeiture  was  to 
be  waived.  It  wae  under  these  circum- 
stances that  this  court  held  in  that  caae 
that  the  jury  could  find  that  the  by-law  in 
question  had  been  abandoned  and  was  no 
longer  in  force. 

It  follows  from  what  has  been  said  that 
there  was  no  evidence  warranting  a  finding 
that  Luigi  Fortini  waa  rca4mitted  t»  mem- 
bership in  the  plaintiff  corporation,  and  un- 
der the  admissions  of  tbe  defendant  the 
judge  was  right  in  directing  the  jury  to  re- 
turn a  verdict  in  favor  of  the  plaintiff  for 
the  amount  collected  cm  execution  with  in- 
terest. By  the  terms>  of  the  report  judg- 
ment is  to  be  entered  upon  tbe  verdict,  and 
it  is  so  ordered. 


Annotation — Waiver  of 


of  reinstatement  of  member  of  benefit 
society. 


The  question  of  waiver  by  officer  of 
subordinate  lodge,  of  forfeiture  for  non- 
payment of  assessments,  is  covered  in 
the  annotation  to  Royal  Highlanders  v. 
Scovill,  4  L.R.A.(N.S.)  421;  Bixler  v. 
Modern  Woodmen,  38  L.R.A.(N.S.)  571; 
and  Hardman  v.  National  Council,  K.  L. 
S.  L.R.A.1915E,  152;  and  the  user  of 
the  present  note  is  referred  to  that 
annotation  for  some  of  the  cases  deal- 
ing with  the  waiver  of  requirements  of 
the  laws  relating  to  reinstatement. 

As  to  waiver  of  stipulation  in  appli- 
cation or  policy  that  the  policy  shall 
not  become  binding  unless  delivered  to 
insured  while  in  good  health,  see  notes 
in  17  L.R.A.(N.S.)  1149;  43  L.R.A. 
(N.S.)  727;  and  L.R.A.1916F,  175. 

As  to  unsuccessful  attempt  to  collect 
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premium  as  waivor  of  forfeiture,  see 
annotation  to  lies  v.  Mutual  Reserve  L. 
Ins.  Co.  18  L.R.A.(N.S.)  902,  and  Lim- 
erick V.  Home  Ins.  Co.  44  L.RA.(N.S.) 
371. 

Generally,  as  to  power  of  agents  to 
bind  insurer  by  oral  waiver  or  estoppel 
in  pais  as  to  forfeitures  ocoorring  after 
issuance  of  policy  and  before  losS)  under 
policies  of  insurance  requiring  consent 
or  waiver  to  be  in  writing,  see  annota- 
tion to  Industrial  Mut.  Indemnity  Co.  v. 
Thompson,  10  L.R.A.(N.S.)  1064. 

For  parol  evidence  rule  as  to  varying 
or  contradicting  written  contracts  as  af- 
fected by  the  doctrine  of  waiver  or 
estoppel  as  applied  to  policy  of.  insur- 
ance, see  annotation  to  Haapa  v.  Metro- 
politan L.  Ins.  Co.  16  L.R.A.(N.S.)  1165. 
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The  piineiple  adopted  in  Socicta  Un> 
lONE  Fratellanza  Italiana  v.  Lbyden, 
ante,  256,  which  puts  it  beyond  the  pow- 
er even  of  the  society  itself  to  waiver  the 
requirements  of  the  constilntion  of  a 
mutual  benefit  society  affecting  the 
rights  of  its  members,  is  one  which,  if 
sustained,  would  seem  to  be  of  great 
practical  importance,  in  and  susceptible 
of  a  wide  application.  No  other  case 
failing  within  the  scope  of  the  present 
note  has  adopted  or  even  discussed  so 
broad  and  fundamental  a  principle. 
There  are  many  cases  in  which  it  has 
been  held  that  no  waiver  was  effected, 
and  a  few  in  which  the  power  of  cer- 
tain ofQcials  to  waive  has  been  denied, 
but  none  in  which  the  power  of  the 
society  itself  to  waive  has  been  denied. 
Upon  the  contrary,  there  are  many  cases 
cited  in  the  note  holding  that  a  waiver 
had  been  effected,  and  some  of  these 
involved  waiver  of  provisions  of  the 
constitution,  and  thev  are  neeessarilv 
inconsistent  with  the  principle  adopted 
in  the  Letden  Case.  While  from  a  the- 
oretical and  technical  point  of  view  the 
argument  of  the  Massachusetts  court  in 
support  of  the  principle  is  not  without 
plausibility,  it  may  be  doubted  whether, 
in  view  of  its  harshness  in  practical 
operation,  it  is  Hkely  to  receive  the  sup- 
port of  other  courts. 

In  Grand  Lodge,  A.  0.  U.  W.  v.  Jesse 
(1893)  60  HI.  App.  101,  where  the  con- 
stitution of  the  grand  lodge  provided 
that,  after  a  member  had  been  suspended 
for  thirty  days  on  account  of  nonpay- 
ment of  premium,  a  certificate  of  good 
health  should  be  furnished  as  a  condition 
of  reinstatement,  it  was  held  that  the 
officers  of  the  subordinate  lodge  could 
not  waive  this  requirement,  and  that  no 
waiver  occurred  by  reason  of  the  re- 
ceipt of  arrearages  by  the  officers  of  the 
subordinate  lodge,  which  were  trans- 
mitted to  the  grand  lodge  and  promptly 
refused  and  returned. 

And  in  Baglev  v.  Grand  Lodge,  A.  O. 
U.  W.  (1889)  3*i  HL  App.  618,  reversed 
on  other  grounds  in  (1889)  131  111.  498, 
22  N.  E.  487,  where  the  constitution  pro- 
vided that  a  benefit  certificate  which  had 
been  suspended  "may  be  renewed  if  the 
member  be  living,*'  upon  conditions,  it 
was  held  that  no  officer  of  the  lodge 
could,  by  receiving  past  due  assessments, 
waive  the  forfeiture,  especially  if  the 
member  was  not  living  when  the  money 
was  paid. 

In    Squires    v.    Modern    Brotherhood 

(1913)  68  Or.  336,  135  Pac.  774,  it  was 

expressly  held  that  a  provision  of  the 

by-laws  tli^t  a  person  suspended  could  be 
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reinstated  within  a  certain  time  provided 
he  was  in  good  health  at  the  time  of  re- 
instatement was  adopted  for  the  benefit 
of  the  society,  and  could  be  waived. 

In  most  of  the  oases  it  has  apparently 
been  assumed  that  the  requirements 
could  be  waived,  and  the  question  con- 
sidered has  been  whether  upon  the  facts 
there  had  been  a  waiver.  In  determin- 
ing this  question  the  familiar  rule  that 
forfeitures  are  not  favored  by  the  law 
has  been  kept  in  view  by  the  courts. 

In  Supreme  Lodge,  K.  P.  v.  Quinn 
(1900)  78  Miss.  625,  29  So.  826,  the  court 
expressly  refrained  from  determining 
whether  the  board  of  control  of  the  en- 
dowment rank  of  the  Knights  of  Pythias 
could  waive  a  forfeiture  of  membei-ship 
in  contravention  of  the  laws  of  the 
order,  but  held  that  there  was  no  waiver 
of  the  forfeiture  and  the  requirement 
of  the  by-laws  that  the  insured  must  be 
in  good  health  in  order  to  be  reinstated, 
where  the  board,  without  knowledge  that 
the  member  was  in  a  dying  condition 
when  he  remitted  delinquent  dues,  sent 
a  receipt  informing  him  that  his  for- 
feiture had  been  canceled  and  that  he 
had  been  placed  in  good  standing  pro- 
vided he  was  then  in  good  health. 

And  in  the  following  cases,  where  the 
by-laws  required  a  certificate  of  good 
health  as  a  condition  of  reinstatement, 
there  was  held  to  be  no  waiver  of  the 
requirement, 

— where  the  insurer  accepted  a  note 
and  postoffioe  order  covering  arrearages 
with  the  definite  understanding  that  the 
member  would  not  be  reinstated  unless 
a  sufficient  health  certificate  was  fur- 
nished, and  the  insurer  never  enforced 
the  note,  although  it  cashed  the  post- 
office  order  bv  mistake,  Garretson  v. 
Equitable  A[ut.  Life  &  Endowment 
Asso.  (1895)  93  Iowa,  402,  61  N.  W. 
952; 

— where  a  remittance  for  arrearages 
vms  received  by  the  local  lodge  and 
placed  to  the  credit  of  the  member,  and 
a  receipt  sent  with  which  a  copy  of  the 
laws  of  order  was  inclosed,  marked  so 
as  to  call  attention  to  the  requirement 
that  a  health  certificate  should  be  fur- 
nished before  reinstatement,  and  it  ap- 
peared that  but  a  short  time  elapsed 
between  the  receipt  of  the  money  and 
the  death  of  the  member,  Rice  v.  Grand 
Lodge,  A.  0.  U.  W.  (1897)  103  Iowa, 
643,  72  N.  W.  770. 

And  in  the  following  cases,  where  the 
constitution  required  a  certificate  of 
good  health,  as  a  condition  of  reinstate- 
ment, there  was  held  no  waiver  of  the 
requirement^ 
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— where  the  delinquent  dues  were  re- 
ceived by  the  local  officer,  and  a  receipt 
sent  accompanied  by  a  letter  stating 
that  a  blank  health  certificate  was  in- 
closed, which  should  be  properly  filled 
out,  and  that  the  member  could  not  be 
reinstated  until  it  was  received  by  the 
officer,  Adams  v.  Grand  Lodge,  A.  O. 
U.  W.  (1902)  66  Neb.  389,  92  N.  W.  688; 

— where  a  payment  of  arrearages  was 
made  to  the  local  officer,  and  a  receipt 
given  which  stated  that  it  was  received 
upon  condition  that  the  requirements 
as  to  reinstatements  were  complied  with, 
and  such  money  was  remitted  to  an 
officer  of  the  sovereign  lodge  with  the 
statement  that  the  local  officer  had  not 
seen  the  member  and  that  he  considered 
him  suspended  unless  the  application 
for  reinstatement  was  made  according  to 
the  constitution,  or  he  called  personally, 
and  upon  receipt  of  the  letter  the  officer 
of  the  sovereign  lodge  returned  the  re- 
mittance to  the  officer  of  the  local  camp 
and  mailed  a  letter  to  the  member  stat- 
ing* that  he  was  in  arrears  and  stood 
suspended,  Bowlin  v.  Sovereign  Camp, 
W.  W.  (1901)  82  Minn.  411,  85  N.  W. 
160. 

And  in  Modem  Woodmen  v.  Tevis 
(1902)  54  C.  C.  A.  293,  117  Fed.  369, 
where  the  by-laws  provided  that  a  de- 
linquent member  might  be  reinstated  by 
paying  his  arrearages  and  furnishing  a 
written  warranty  that  he  was  in  good 
health,  and  also  provided  that  the  clerk 
of  the  local  camp  was  the  agent  of  that 
camp,  and  not  the  agent  of  the  head 
camp,  and  that  no  act  on  his  part  should 
have  the  effect  of  waiving  any  right  or 
immunity  'belonging  to  the  society,  and 
that  no  officer  of  the  society  or  of  any 
local  camp  should  waive  any  provision 
of  the  by-laws  which  related  to  the  sub- 
ject of  the  contract  for  the  payment  of 
benefits,  it  was  held  that  these  limita- 
tions were  a  part  of  the  contract  and 
were  binding  on  the  insured,  and  that 
the  acts  of  the  clerk  of  the  local  camp 
in  extending  the  time  of,  or  waiving  de- 
faults in,  the  pa3mient  of  assessments, 
or  reinstating  a  delinquent  member  by 
accepting  payments  of  assessments  aft- 
er they  became  due  without  a  warranty 
of  good  health,  were  without  authority, 
and  that,  in  the  absence  of  knowledge 
of  and  acquiescence  in  such  acts  by 
some  of  the  chief  officers  of  the  head 
camp,  they  were  ineffective  to  establish 
an  estoppel  or  waiver  of  the  provisions 
of  the  agreement. 

And  in  the  following  cases,  where  the 
by-laws  required  as  a  condition  of  rein- 
statement an  affirmative  vote  of  the 
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lodge,  there  was  held  to  be  no  waiver 
of  the  requirement, 

— where  it  appeared  that  a  check  for  a 
past  due  assessment  was  forwarded  by 
the  member  and  received  the  day  of  his 
death,  and  it  also  appeared  that  he  had 
been  reinstated  several  times  before, 
but  that  on  each  occasion  an  affirmative 
vote  of  the  lodge  was  had,  Jenkins  v. 
Ancient  Order  U.  W.  (1914)  93  Kan. 
324,  144  Pac.  223; 

— where  an  officer  of  the  local  lodge 
received  a  remittance  from  a  delinquent 
member,  which  he  reported  at  the  next 
meeting  of  the  lodge,  as  he  was  required 
to  do,  but  such  meeting  did  not  convene 
until  after  the  certificate  holder  died, 
it  appearing  that  the  laws  provided  that 
the  receipt  of  money  by  the  officer  of 
the  local  lodge  should  not  operate  as  a 
reinstatement.  Grand  Lodge,  A.  0.  U.  W. 
V.  Crandall  (1909)  80  Kan.  332, 102  Pac. 
843. 

In  the  following  eases  there  was  held 
to  be  a  waiver  of  a  provision  of  the  by- 
laws requiring  a  certificate  of  good 
health  as  a  condition  of  reinstatement, 

— where  an  officer  of  a  superior  lodge 
demanded  of  a  member  in  default  that 
he  pay  assessments,  and  accepted  them 
without  demanding  any  health  certificate. 
National  Council,  J.  O.  U.  A.  M.  v. 
Thomas  (1915)  163  Ky.  364,  173  S.  W. 
813; 

— where  the  local  clerk  collected 
arrearages  without  saying  anything 
about  the  furnishing  of  a  health  certif- 
icate, and  entered  a  reinstatement  on 
the  records  of  the  local  camp,  and  for- 
warded the  amounts  to  the  sovereign 
camp,  and  no  effort  was  made  to  return 
them  until  some  time  after  their  receipt, 
although  the  local  clerk  knew  that  the 
insured  was  ill  at  the  time  the  assess- 
ments were  paid,  Henton  v.  Sovereign 
Camp,  W.  W.  (1910)  87  Neb.  552,  138 
Am.  St.  Rep.  500,  127  N.  W.  869; 

— where  the  insurer  received  and  kept 
an  assessment  which  was  in  arrears,  and 
also  received  and  kept  an  assessment 
for  the  following  month,  although  it 
had  not  received  a  health  certificate, 
which  the  supreme  secretary  of  the  or- 
der, who  received  the  delinquent  pay- 
ment, had  notified  the  member,  was 
necessary.  Reed  v.  Bankers'  Union 
(1907)  121  Mo.  App.  419,  99  S.  W.  55; 

— where  there  was  evidence  that  in- 
sured, upon  notice  of  his  delinquency 
from  the  supreme  recorder,  remitted  the 
amount  due,  but  failed  to  inclose  a 
certificate  of  good  health,  and  the  re- 
corder received  the  money  and  advised 
the  member  that  he  held  it  in  abeyance 
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until  he  received  the  certificate  of  health, 
and,  although  the  certificate  had  not 
been  furnished,  a  subsequent  assessment 
was  made  and  paid  to  the  order  within 
the  required  time,  and  received  without 
objection  or  reference  to  the  fact  that 
the  health  certificate  had  not  been  fur- 
nished, Francis  v.  Supreme  Lodge,  A.  O. 
U.  W.  (1910)  160  Mo.  App.  347,  130  S, 
W.  500 ; 

— ^where  the  local  secretary  received 
two  overdue  assessments  unaccompanied 
by  a  certificate  of  good  health,  and 
diverted  part  of  the  remittance  to  reim- 
burse a  former  secretary  for  an  advance- 
ment made  for  paying  an  assessment, 
and  the  general  secretary  acknowledged 
the  payment  of  one  of  the  delinquent 
assessments  and  objected  to  the  rein- 
statement solely  upon  th«  ground  that 
a  delinquency  of  one  assessment  still 
remained,  it  being  held  that  he  had 
adopted  the  act  of  the  local  secretary 
in  receiving  the  money,  and  thereby 
waived  any  right  the  association  had  to 
complain  of  the  want  of  a  health  certif- 
icate, Mosiman  v.  Occidental  Mut.  Ben. 
Asso.  (1910)  82  Kan.  670,  109  Pac.  413; 

— where  the  supreme  lodge  of  a  soci- 
ety had,  by  a  long-continued  course  of 
conduct,  led  members  to  believe  that  the 
payment  of  the  assessments  within  the 
first  month  after  delinquency,  and  with- 
out a  health  certificate  in  accord  with 
the  rules  of  the  order,  continued  the 
contract  in  force,  and  an  offer  was  made 
to  pay  an  assessment  within  the  time 
which  had  been  customarily  given,  but 
the  supreme  secretary  refused  payment 
unless  a  certificate  of  good  health  was 
also  filed,  he  having  heard  that  the  in- 
sured was  ill,  Worley  v.  Supreme  Lodge, 
R.  A.  (1911)  88  Neb.  440,  129  N.  W. 
984. 

And  in  Walker  v.  American  Order  of 
Foresters  (1911)  162  IlL  App.  30,  it  was 
held  that  the  uniform  conduct  of  the 
subordinate  lodge  in  accepting  payment 
of  assessments  after  the  date  upon  which 
they  were  due  without  requiring  the 
insured  to  present  certificates  of  good 
health  operated  as  a  waiver  of  a  pro- 
vision of  the  constitution  and  by-laws 
requiring  a  member  who  had  been  sus- 
pended to  file  a  certificate  of  present 
good  health  as  a  condition  of  reinstate- 
ment. 

And  in  National  Mut.  Ben.  Asso.  v. 
Jones  (1886)  84  Ey.  110,  where  the 
charter  provided  that  one  might  be  re- 
instated by  making  an  application  in 
writing  accompanied  by  a  medical  certif- 
icate of  good  health,  it  was  held  that 
the  insurer  could  not  insist  upon  a  for- 
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feiture  where  a  delinquent  assessment 
was  paid  to  the  secretary  of  the  compa- 
ny without  written  assurance  of  good 
health  and  a  written  receipt  given,  and 
it  appeared  that  the  member  was  rec- 
ognized as  being  in  good  standing,  and 
other  assessments  were  received  from 
him,  and  it  also  appeared  that  a  custom 
had  grown  up  to  disregard  the  charter 
provisions  as  to  reinstatement,  of  which 
the  chief  ofiScers  were  aware. 

And  a  provision  that  members  in 
arrears  may  be  reinstated  by  passing  a 
satisfactory  medical  examination  is 
waived  where  the  insurer  receives  the 
money  for  the  dues  in  arrears  and  does 
not  insist  upon  a  medical  examination 
of  the  members.  Simms  v.  Baltimore 
Mut.  Aid  Soc.  (1895)  15  Pa.  Co.  Ct.  642. 

And  in  Schuster  v.  Knights  &  Ladies 
of  Security  (1910)  60  Wash.  42, 140  Am. 
St.  Rep.  905, 110  Pac.  680,  where  the  by- 
laws provided  that  a  member  might  be 
reinstated  within  a  specified  time  from 
suspension  upon  payment  of  arrearages 
if  he  was  in  good  health  at  the  time,  and 
that  the  receipt  and  retention  of  dues  in 
case  a  suspended  member  was  not  in 
good  health  should  not  have  the  effect  of 
reinstating  him,  it  was  held  that  the 
insurer  could  not  rely  upon  a  suspension 
for  nonpayment  of  assessments  where 
delinquent  dues  were  paid  to  an  officer 
of  the  local  lodge  and  transmitted  to 
the  superior  lodge,  by  which  they  were 
retained  for  more  than  a  year  after  the 
death  of  the  member  with  knowledge  on 
the  part  of  the  society  that  the  member 
was  not  in  good  health  when  the  pay- 
ment was  made. 

And  in  Mutual  Reserve  Fund  Life 
Asso.  V.  Bozeman  (1899)  21  Tex.  Civ. 
App.  490,  52  S.  W.  94,  there  was  held 
to  be  a  waiver  of  the  requirements  of 
the  constitution  or  by-laws  of  the  asso- 
ciation providing  for  the  reinstatement 
of  a  delinquent  member  upon  the  fur- 
nishing of  "satisfactory  evidence  of  good 
health''  to  the  executive  committee, 
where  a  delinquent  assessment  was  sent 
to  the  insurer  and  received  by  it,  and  a 
receipt  returned  stating  that  the  amount 
was  received  on  condition  that  the  mem- 
ber was  living  and  of  temperate  habits, 
and  was  and  had  been  during  the  past 
twelve  months  in  continuous  good  health 
and  free  from  all  disease,  infirmity,  and 
weakness.  The  court  stated  that  the 
association  could  waive  any  of  the  pro- 
visions of  its  by-laws  enacted  for  its 
benefit,  and  if  it  had  received  the  de- 
linquent payment  and  accepted  it,  giving 
an  unconditional  receipt,  it  would  have 
waived  the  default,  and  that,   the  re- 
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eeipt  actually  given  being  on  certain 
conditions,  it  was  not  necessary  to  do 
more  than  show  that  these  conditions 
existed  or  were  complied  with. 

In  National  Ben.  Asso.  v.  Elzie  (1910) 
35  App.  D.  0.  294,  where  the  contract 
gave  the  insured  a  right  to  reinstate- 
ment with  or  without  a  medical  ex- 
amination in  the  discretion  of  the 
insurer,  and  a  collector  received  a  num- 
ber of  overdue  payments  and  gave  un- 
conditional receipts  instead  of  the  ordi- 
nary special  conditional  receipts,  and 
the  association  accepted  the  money 
presumably  with  knowledge  of  all  the 
facts,  there  was  held  to  be  a  waiver  of 
the  conditions  as  to  reinstatement,  and 
the  insurer  was  held  estopped  to  assert 
a    forfeiture. 

And  in  Siebui^  v.  Massachusetts  Ben. 
Asso.  (1895)  87  Hun,  199,  33  N.  Y. 
Supp.  1064,  affirmed  in  (1898)  156  N. 
Y.  669,  50  N.  E.  1122,  or  opinion  below, 
where  it  was  provided  by  the  policy 
that  a  delinquent  member  might  be 
reinstated  by  the  officers  upon  such  con- 
ditions as  they  might  require,  and,  after 
an  assessment  had  become  delinquent, 
a  duplicate  notice  of  the  assessment  was 
mailed,  across  the  face  of  which  was 
stamped  a  statement  that  the  certificate 
might  be  renewed  by  immediate  pay- 
ment if  the  risk  was  approved  by  the 
association,  and  upon  receipt  of  this  a 
check  was  sent  covering  the  delinquency, 
for  which  a  receipt  was  mailed  condi- 
tioned that  the  member  was  in  good 
health  and  free  from  all  diseases,  and 
providing  that  the  receipt  of  the  sum 
should  not  be  held  a  waiver  or  effect  a 
reinstatement  except  upon  fulfilment  of 
the  condition  as  to  good  health,  and 
the  insurer  cashed  the  check  and  retained 
the  amount, — there  was  held  to  be  a 
waiver  of  a  right  to  insist  that  the  pol- 
icies were  forfeited. 

And  in  Griesa  v.  Massachusetts  Ben. 
Asso.  (1891)  39  N.  Y.  S.  R.  1,  15  N.  Y. 
Supp.  71,  affirmed  in  (1892)  133  N.  Y. 
619,  30  N.  E.  1146,  there  was  held  to  be 
a  waiver  of  a  forfeiture  for  delay  in 
payment  of  an  assessment,  where  it  was 
provided  by  the  policy  that  a  member 
in  arrears  might  be  reinstated  by  the 
officers  of  the  association  upon  such  con- 
ditions as  they  might  require,  and  the 
delinquent  assessment  was  remitted  and 
a  receipt  given  conditioned  on  the  good 
health  of  the  member,  and  notices  of 
two  other  assessments  were  given  which 
declared  that  acceptance  of  payment 
should  not  waive  any  condition  upon 
which  any  previous  payment  had  been, 

received,  and  pavment  of  these  assess- 
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ments  was  promptly  made,  and  subse- 
quently an  annual  assessment  for  ex- 
penses of  the  association  wajs  made  upK)n 
the  member,  which  merely  provided  that 
the  sending  of  the  notice  should  not  be 
held  a  waiver  of  any  forfeiture  if  any 
previous  assessments  remained  unpaid. 
In  Modem  Woodmen  v.  Lane  (1901) 
62  Neb.  89,  86  N.  W.  943,  it  was  held 
that  the  requirements  as  to  good  health 
or  proof  thereof  at  the  time  a  change 
of  beneficiaries  was  made  were  waived 
where  the  rules  of  the  society  required 
that  a  member  be  in  good  standing  in 
order  to  change  the  beneficiary  by  a  sur- 
render of  a  certificate  and  the  issuance 
of  a  new  one,  and  that  if  the  member 
was  suspended  he  must  be  in  good  health 
in  order  to  be  reinstated,  and  the  clerk 
of  the  local  camp  received  the  amount 
due  and  sent  it  with  the  old  certificate 
for  cancelation  and  the  application  for 
a  new  one  with  change  of  beneficiary, 
with  knowledge  that  the  suspended  mem- 
b.er  was  not  in  good  health,  and  a  new 
certificate  was  prepared  and  forwarded 
by  the  head  clerk  of  the  superior  body, 
whose  record  showed  that  the  member 
was  under  suspension  and  that  such 
change  could  not  be  made  according  to 
the  rules  of  the  society  without  a  suffi- 
cient certificate  of  good  health. 

In  Rice  v.  New  England  Mut.  Aid 
Soc.  (1888)  146  MaM.  248,  15  N.  E.  624, 
it  does  not  appear  that  the  constitution 
or  by-laws  made  a  certificate  of  ^ood 
health  a  condition  of  reinstatement,  but 
a  delinquent  assessment  was  accepted 
on  condition  that  the  member  was  in 
good  health,  and  subsequently  six  assess- 
ments were  made  and  pa3nnents  received 
unconditionally  by  the  insurer  without 
inquiry  concerning  his  health,  and  it  was 
held  that  there  was  a  waiver  of  the 
right  to  assert  a  forfeiture  on  the  ground 
that  the  insured  was  not  in  good  health 
at  the  time  the  payment  was  made. 

And  a  like  conclusion  was  reached 
in  Rindge  v.  New  England  Mut.  Aid 
Asso.  (1888)  146  Ma£8.  286,  15  N.  E. 
628. 

In  Hoffman  v.  Supreme  Council,  A.  L. 
H.  (1888)  35  Fed.  252,  where  the  pro- 
visions governing  the  right  of  reinstate- 
ment are  not  clearly  shown,  but  it  ap- 
peared that  a  delinquent  member  had 
made  application  for  reinstatement  and 
the  local  council  had  passed  favorably 
upon  his  application  in  spite  of  charges 
of  improper  admission  originally,  it  was 
held  that  the  society  could  not  assert 
that  he  was  not  a  member  in  good  stand- 
ing, although  the  proceedings  had  not 
been  in  accordance  with  certain  rules  of 
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the  society  enacted  for  the  govemmeDt 
of  local  councils  in  considering  appli- 
cation  for  reinstatement,  it  appearing 
that  after  the  member  had  been  such 
pended  subsequent  calls  for  dues  were 
made  upon  him  and  payment  therefor 
received. 

In  Cardinale  v.  Society  of  Civility  & 
Labor  (1907)  102  N.  Y.  Sopp.  471,  there 
was  held  to  be  a  reinstatement  of  a 
delinquent  member  by  the  payment  of 
hia  indebtedness  some  two  weeks  before 
his  death  to  an  officer  of  the  insui^er, 
which  was  retained  until  his  death,  it 
appearing  that  the  by-laws  could  be 
changed  by  a  majority  vote  at  an  ordi- 
nary meeting,  and  that  at  the  meeting 
at  which  the  member's  name  was  can- 
celed it  was  unanimously  agreed  that 
one  who  was  in  arrears  and  desired  to 
place  himself  upon  a  common  basis  with 
the  society  should  not  lose  the  right 
granted  by  the  laws  'of  the  order,  the 
court  stating  that  it  could  not  well  be 
urged  that  such  informal  reinstatement 
would  not  be  within  the  constitution 
and  by-laws. 

In,  the  following  cases,  where  the 
by-laws  provided  that  a  certificate  or 
proof  of  good  health  should  be  a  con- 
dition of  reinstatement,  the  question 
whether  there  had  been  a  waiver  of  the 
requirement  was  held  for  the  jury: 

Cauveren  v.  Ancient  Order  of  Pyr- 
amids (1903)  98  Mo.  App.  433,  72  S.  W. 
141,  where  there  was  evidence  that  a 
member  in  arrears  paid  the  insurer's 
local  agent,  but  was  not  given  a  health 
certificate  to  fill  out,  and  the  agent 
stated  that  he  would  send  one  but  failed 
to  do  so,  and  there  was  evidence  that 
the  same  course  had  been  pursued  in 
other  cases  by  the  agent  and  no  objec- 
tion made  by  the  insurer. 

Squires  v.  Modem  Brotherhood  (1913) 
68  Or.  336,  135  Pac.  754,  where  there 
was  evidence  tending  to  prove  that  the 
local  agent  received  payments  of  assess- 
ments from  a  member  and  forwarded 
them  to  the  home  office,  but  did  not  know 
or  have  notice  of  the  fact  that  the  mem- 
ber was  in  poor  health,  the  court  hold- 
ing that,  if  it  had  such  knowledge  at  the 
time  it  reinstated  her  and  thereafter  re- 
ceived her  money,  the  jury  would  have 
a  right  to  find  that  there  had  been  a 
waiver  of  all  right  to  claim  that  the  rein- 
statement  was  invalid. 

And  in  Rice  v.  Grand  Lodge,  A.  O.  U. 

W.  (1894)  92  Iowa,  417,  60  N.  W.  726, 

the  question  whether  there  was  a  waiver 

of  a  requirement  of  the  constitution  that 

a  certificate  of  good  health  and  a  vote 

of  the  local  lodge  should  be  furnished 
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as  conditions  of  reinstatement  was  held 
for  the  jury,  there  being  evidence  that 
delinquent  assessments  were  remitted 
and  received  by  the  local  lodge  and  a 
receipt  mailed  accompanied  by  a  copy  of 
the  constitution  of  the  order  with  the 
provision  as  to  reinstatement  plainly 
marked  with  a  blue  pencil,  and  that  these 
were  received  by  the  insured,  and  also 
evidence  that  he  did  nat  examine  the 
constitution.  The  court  here  remarked 
that  the  true  inquiry  in  determining 
whether  rights  are  preserved  by  the 
waiver  of  the  performance  of  acts  re- 
quired by  the  contract  of  insurance  is 
whether  the  acts  of  the  company  are 
such  as  would  reasonably  lead  the  in- 
sured to  believe  that  strict  conditions 
would  not  be  insisted  upon. 

And  in  Denver  L.  Ins.  Co.  v.  Crane 
(1903)  19  Colo.  App.  191,  73  Pac.  875, 
where  a  policy,  as  a  condition  of  rein- 
statement, required  proof  of  good  health 
satisfactory  to  and  approved  by  the 
board  of  directors,  %nd  there  was  evi- 
dence that  the  insurer  imdertook  to 
Require  proof  of  good  health  by  an  exam- 
ination, and  that  its  medical  examiner 
went  to  the  insured^s  office  to  examine 
him,  but  failed  to  find  him,  and  reported 
his  failure  to  the  company,  which  after- 
wards sent  a  notice  to  the  insured  that 
a  premium  on  his  policy  would  become 
due  on  a  certain  date,  with  explicit  di- 
rections as  to  remittanee,  this  was  held 
evidence  tending  to  show  that  the  com- 
pany had  concluded  to  rest  satisfied  with 
a  statement  in  the  insured's  application 
as  to  his  health  and  that  it  had  elected 
to  waive  the  examination  by  a  medical 
director,  and  the  question  whether  a 
waiver  had  occurred  was  held  for  the 
jury. 

And  in  Mee  v.  Bankers^  Life  Asso. 
(1897)  69  Minn.  210,  72  N.  W.  74,  the 
question  whether  the  forfeiture  had  been 
waived  was  held  for  the  jury,  there  be- 
ing evidence  that  after  a  delinquency  of 
a  member  had  occurred  the  secretary 
of  the  association  wrote  to  him,  stating 
that,  if  he  desired  to  keep  his  insurance 
in  force,  it  would  be  necessary  to  remit 
a  stated  sum  and  furnish  a  health  certif- 
icate,  and  inclosing  a  blank  for  such 
purpose,  and  that  a  remittance  by  check 
was  made  and  acknowledged,  the  asso- 
ciation again  stating  that  a  certificate 
of  health  should  be  furnished  and  inclos- 
ing another  blank,  that  subsequently 
other  assessments  were  made  on  the 
member,  and  a  statement  made  that 
if  he  failed  to  pay  before  a  certain  day 
his  rights  as  a  member  would  terminate; 
and  that  a  note  given  by  the  member  was 
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forward  to  a  bank  for  collection  and 
two  davs  before  his  death  his  brother 
paid  the  note  and  the  remittance  was 
forwarded  to  the  insurer,  and  shortly 
before  learning  of  the  insured's  death 
it  returned  the  assessment,  which  had 
been  received  without  the  accompanying 
certificate  of  good  health,  and  upon 
learning  of  the  insured's  death  also  re- 
turned the  amount  of  the  note  which 
had  been  collected. 

In  Lounsbury  v.  Knights  of  Macca- 
bees (1908)  128  App.  Div.  394,  112  N.  Y. 
Supp.  921,  affirmed  without  opinion  in 
(1910)  199  N.  Y.  573,  93  N.  E.  377,  it 
was  held  that  if  the  rule  requiring  sus- 


pended members  to  make  a  written  ap- 
plication for  reinstatement  had  for  some 
time,  to  the  insured's  knowledge,  been 
disregarded,  and  he  had  been  led  to  sup- 
pose that  it  was  not  essential  to  a  rein- 
statement, a  failure  to  make  such  an 
application  would  not  be  a  ground  for 
holding  that  he  was  not  reinstated.  In 
this  case,  where  there  was  evidence  that 
there  were  no  blanks  obtainable  upon 
which  a  written  explication  could  be 
made,  as  required  by  the  rules,  it  was 
held  that  the  question  of  the  disregard 
of  the  rule  should  have  been  submitted 
to  the  jury.  J.  T.  W, 
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S.  J.  JOHNSON  et  al.,  by  Next  Friend, 

V. 

W.  J.  BREEDING  et  al. 

(—  Tenn.  — -,  ^90  S.  W.  645.) 

Assl^mment  —  of  expectancy  —  effect  on 
heirs. 

A   warranty   deed   of  his   expectancy  by 
one  who  predeceases  his  ancestor  is  not  bind- 
ing on  his  heirs  who  take  not  through  him 
but  as  heirs  of  the  ancestor. 
For  other  cases,  see  EoBpeciancies,  in  Dig. 

1-62  y.  B. 

(December  23,  1916.) 

PETITION  for  a  writ  of  certiorari  to  re- 
view a  decree  of  the  Court  of  Civil 
AppeaLs  affirming  a  decree  of  the  Chancery 
Court  for  Putnam  County  in  couiplainants' 
favor  in  a  suit  to  quiet  title  to  certain  real 
estate.     Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harry  Camp  for  defendants. 

The  conveyance  by  Johnson  is  an  "equita- 
ble assignment  of  the  present  possibility^' 
that  he  would  have  an  intt^rest  in  his  moth- 
er's estate,  and  therefore  became  effective 
immediately  upon  its  execution  and  de- 
livery. 

Steele  v.  Frierson,  86  Tenn.  430,  3  S.  W. 
649;   Pom,  Eq.  Jur.   §   1288. 

Complainants  are  privies  of  their  father 
and  are  bound  by  his  deed  with  reference 
to  said  expectant  estate. 

Taylor  v.  Swafford,  122  Tenn.  308,  25 
L.R.A.(N.S.)  442,  123  S.  W.  350;  Strayer 
V.  Johnson,  110  Pa.  21,  1  Atl.  222;  Henry 
V.  Woods,  77  Mo.  277;  Johnston  v.  Duncan, 
67  Ga.  61;  Freemao,  Judgm.  §  162;  Nelson 

Note.  —  As   to   effect   upon   sale,   assign- 
ment, or  release  of  expectancy  of  assignee's 
predecease  of  ancestor,  see  annotation  fol- 
lowing this  case,  post,  267. 
L.R.A.1917C. 


v.  Trigg,  72  Lea,  704;  Simpson  v.  Simpson, 
114  111.  603,  4  N.  E.  137,  7  N.  E.  287; 
Quarles  v.  Quarles,  4  Haaa.  680;  14  Cyc. 
92. 

Mr.  O.  K.  Holladay  also  for  defendants. 

Messrs.  Bryant  A  Cloase  for  plaintiffs. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  of  complaint  was  filed  by  the 
minor  children  of  J.  L.  Johnson,  by  a  next 
friend,  to  have  canceled  as  a  cloud  on  their 
title  a  deed  executed  by  their  father  in 
which  he  conveyed  to  Breeding  his  expect- 
ancy as  an  heir  apparent  in  the  realty  of 
his  mother,  complainants'  grandmother,. 
Fannie  Johnson. 

It  appears  that  this  deed  was  executed 
in  good  faith,  based  on  a  fair  valuable  con- 
sideration, and  was  one  of  general  warranty. 
J.  L.  Johnson  predeceased  his  mother,  and 
it  is  the  contention  of  complainants  that 
thereby  his  expectancy  failed  of  realization ; 
and,  instead,  the  estate  that  he  would  have 
inherited  had  he  survived  his  mother  passed 
immediately  to  them  as  heirs  at  law  of 
their  grandmother,  with  result  that  Breed- 
ing as  grantee  took  nothing.  The  chancellor 
and  the  court  of  civil  appeals  upheld  this 
contention,  and  we  are  asked  to  review  the 
decree  of  the  last-named  court. 

"Expectancy"  is  the  bare  hope  of  succes- 
sion to  tlie  property  of  another,  such  as  may 
be  entertained  by  an  heir  apparent.  Such 
a  hope  is  inchoate.  It  has  no  attribute  of 
property,  and  the  interest  to  which  it  re- 
lates is  at  the  time  nonexistent  and  may 
never  exist.  Robbins*s  Estate,  199  Pa.  500, 
49  Atl.  233;  Taylor  v.  Swafford,  122  Tenn. 
303,  308,  25  L.R.A.(N.S.)  442,  123  S.  W. 
350,  9  R.  C.  L,  136. 

However,  it  is  now  generally  held  that 
an  heir  apparent's  conveyance  of  his  ex- 
pectancy by  deed  may,  in  certain  circum- 
stances,  be  enforced  in   equity;    not,  how- 
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ever,  on  the  theory  that  the  grant  is  one 
ol  a  present  interest  or  right,  but  on  the 
theory  that  the  deed  is  an  executory  agree- 
ment to  convey»  enforceable  as  such,  or  the 
claim  ol  the  grantee  worked  out  by  way  of 
estoppel,  when  the  estate  comes  to  the  grant- 
or. 

Although  the  grantor  has  not  at  the  time 
of  the  conveyance  any  right,  yet  the  proper- 
ty on  its  subsequent  acquisition  inures  to 
the  use  of  the  grantee;  or,  in  the  language 
of  Lord  Coke,  the  grantor  shall  be  rebutted 
and  barred  when  he  shall  claim  against  his 
own  warranty. 

In  this  case  there  was  not  a  subsequent 
acquisition  by  the  grantor,  J.  L.  Johnson. 
By  reason  of  his  death  prior  to  his  mother's 
he  never  came  to  be  an  heir  real;  what  had 
been  an  expectancy  was  predicated  of  heir- 
ship apparent,  and  it  perished  without  frui- 
tion. 

The  law  cast  the  descent  on  his  children 
on  the  death  of  J.  L.  Johnson,  as  the  heirs 
of  Fannie  Johnson  immediately,  and  not 
mediately  through  or  under  him.  The  re- 
lationship of  these  children  to  Fannie  John- 
son came  through  their  father,  but  the  title 
or  descent  cast  did  not. 

If  persons  take  an  estate  by  inheritance 
from  such  a  remote  ancestor  by  rigfit  of 
representation  of  a  nearer  ancestor,  they 
cannot  be  regarded  as  taking  by  inheritance 
from  the  latter  within  the  meaning  of  the 
statute  of  descent,  since  it  never  became  his. 

In  Sedgwick  v.  Minot,  6  Allen,  171,  the 
claim  was  that  the  children  must  be  deemed 
to  have  taken  under  their  mother,  who 
predeceased  the  grandmother,  the  estate  of 


the  latter.  The  court  said:  ''In  determin- 
ing who  were  the  heirs  of  their  gi-andmoth- 
er,  the  statute  made  them  entitled  to  take 
the  share  which  their  mother  would  have 
taken,  if  she  had  lived,  as  representing  her 
in  the  line  ol  descent;  but  the  inheritance 
was  directly  from  the  grandmother*  The 
representation  of  their  mother  is  only  to 
fix  the  share  which  they  shall  inherit." 

Such  heirs  of  the  remote  ancestor  are  not 
affected  by  the  warranty  in  the  deed  execut- 
ed by  their  father  to  Breeding,  which  con- 
veyance ooBoerned  his,  and  not  their,  ex- 
pectancy. Habig  V.  Dodge,  127  Ind.  31,  38, 
26  N.  £.  182;  Bohon  v.  Bohon,  78  Ky.  408; 
Rawle,  Covenants,  §  264. 

Counsel  of  petitioner  Breeding  quote  and 
rely  up<ni  this  excerpt  from  Taylor  v.  Swaf- 
lord,  supra:  "Where  it  is  lound  that  the 
contract  of  an  expectant  has  been  fairly 
made  and  upon  a  valuable  consideration,  it 
will  be  enforced,  as  against  the  grantor  and 
his  privies,  whenever  the  property  covered 
by  it  comes  into  possession." 

This  means  that  the  heirs  of  the  grantor 
as  privies  are  bound  by  his  conveyance  after 
the  property  has  come  into  the  grantor's 
possession,  his  warranty  binding  them.  The 
complainants,  as  heirs  of  their  father,  the 
grantor,  are  not  bound  by  his  covenant  of 
warranty  to  relinquish  to  his  grantee  t^e 
property  here  involved  as  after-acquired 
property.  They  do  not,  as  already  seen, 
take  it  under  or  as  heirs  of  the  grantor,  but 
from  a  distinct  source;  and  any  such  estop- 
pel fails  to  reach  to  such  an  interest. 

Writ  of  certiorari  denied. 


Aimatatioii — ^Effect  upon  sale,  aMignment,  or  release  of  expectancy  of 

assignee's  predecease  of  ancestor. 


The  eases  on  thjis  subject  are  of  two 
elasses  (1)  where  there  is  a  sale  or  as- 
signment to  a  third  party,  and  (2)  where 
there  is  a  release  direct  to  the  ancestor. 
For  validity  of  sale  of  expectancy  by  a 
prospective  heir,  see  the  notes  to  McCall 
v.  Hampton,  33  L.B.A.  266,  and  Spears 
V.  Spaw,  25  L.R.A.(N.S.)  436.  For  va- 
lidity of  transactions  between  an  heir 
and  his  ancestor  relating  to  the  former's 
expectancy,  see  the  note  to  Re  Garcelon, 
32  L.R.A.  595,  which  is  supplemented  in 
note  in  25  L.R.A.(N.S.)  p.  439.  For 
right  of  one  receiving  advancement  and 
executing  release  of  interest  in  estate 
to  sharQ  in  after-acquired  property,  see 
the  note  to  Headrick  v.  McDowell,  65 
L.R.A.  578.  Cases  of  release  by  wife  to 
husband  of  her  share  in  his  estate  are 

not  included. 
L.R.A.a917C. 


Sale  or  assignment  to  tl&lrd  party. 

A  quitclaim  deed  by  an  heir  who  dies 
before  succeeding  to  the  property  will 
not  preclude  those  who  take  the  place 
of  such  grantor  as  heirs  of  his  ancestor 
from  succeeding  to  such  property  as 
heirs  of  such  ancestor. 

Bohon  V.  Bohon  (1880)  78  Ky.  408. 
This  was  a  case  of  a  deed  to  a  niece, 
the  property  at  the  death  of  the  grantee 
to  go  to  her  children  forever;  and  after 
the  death  of  the  grantor,  one  of  her 
heirs,  who  was  the  mother  of  such 
niece,  conveyed  her  interest  in  the  land 
to  B  and  died  before  the  niece,  who  later 
died  without  issue. 

In  Donough  v.  Garland  (1915)  269 
m.  565,  109  N.  E.  1015,  Ann.  Cas. 
1916E,  1238,  a  woman  and  her  husband 
conveyed  by  quitclaim  deed  to  one  of 
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her  brothers  and  one  of  her  sisters  all 
interest  that  she  had  or  might  ^^here> 
after  acquire''  in  lands  and  real  estate 
the  "title  to  which  is  now  in"  tlie  mother 
of  the  female  grantor.  It  was  held  that, 
as  the  interest  never  vested  in  the  fe- 
male grantor,  her  children  were  not  cut 
oE  from  their  inheritance  in  their  grand- 
father's estate.  (We  are  doubtless  in- 
tended to  understand,  though  it  is  not 
distinctly  stated,  that  the  female  grant- 
or predeceased  her  mother.) 

There  is  no  doubt  that  the  same  rule 
should  apply  where  the  original  heir's 
deed  has  full  covenants  of  warranty. 
Johnson  v.  Breeding,  ante,  266. 

Where  the  statute  provides  that  in 
case  a  man  dies  leaving  a  childless  second 
wife  and  children  by  a  former  wife,  the 
widow  takes  one  third  of  the  real  estate, 
which  "at  her  death  descends  to  his  chil- 
dren," a  conveyance  by  a  child  in  her 
stepmother's  lifetime  with  full  cove- 
nants of  warranty,  followed  by  the  death 
of  such  child  before  her  mother,  will  not 
interfere  with  the  rights  of  the  children 
of  such  child  in  the  one  third  of  their 
grandfather's  real  estate  on  the  death 
of  his  widow.  Habig  v.  Dodge  (1890) 
127  Ind.  31,  25  N.  E.  182.  Followed  in 
Jerauld  V.  Dodge  (1890)  127  Ind.  600, 
25  N.  E.  186. 

"We  are  not  aware  of  any  case  in 
which  it  has  been  adjudged  that  an  heir, 
claiming  an  independent  title  in  himself, 
is  estopped  to  assert  it  by  the  mere  force 
of  the  covenants  of  his  ancestor."  Gray, 
Ch.  J.,  in  Russ  v.  Alpaugh  (1875)  118 
Mass.  369,  19  Am.  Rep.  464,  a  case  with- 
out the  scope  of  this  note. 

As  pointed  out  in  Johnson  v.  Breed- 
ing, the  children  of  such  a  grantor  do 
not  take  as  his  heirs,  but  directly  as  the 
heirs  of  their  father's  ancestor. 

To  the  authorities  quoted  in  the  prin- 
cipal case  may  be  added  Buck  v.  Kittle 
(1877)  49  Vt.  288,  infra,  where  the 
court  said:  "If"  the  writing  "operated 
to  release  her  expectancy,  it  would  not 
touch  the  rights  of  the  appellees  in  the 
estate.  They  take  as  representatives 
of"  their  mother  "but  directly  from" 
their  grandfather  "and  not  from  her." 

Compare  Re  Lewis  (1898)  29  Ont. 
Rep.  609  and  Towles  v.  Roundtree 
(1964)  10  ria.  299,  infra. 

*-  assigAntent  of  oontract  'with  anoes* 
tor. 

Where  a  father  executed  an  obliga- 
tion to  two  of  his  sons  to  convey  by  will 
or  otherwise  to  each  an  equal  part  of 
his  estate,  the  amount  of  which  was  to 

be  equal  in  value  to  that  which  should 
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be  given  to  any  of  his  children  who 
were  then  unprovided  for,  and  one  of 
these  eons  assigned  to  the  other  and 
died  before  his  father  without  wife  or 
child,  it  was  held  that  by  his  death  the 
obligation  as  to  him  was  extinguished, 
and  the  surviving  son  took  nothing  by 
virtue  of  the  assignment.  Rogers  v.  Rog- 
ers (1853)  14  B.  Mon.  (Ky.)  108. 

Release  to  ancestor. 

Where  there  is  a  release  by  an  heir  to 
his  ancestor,  for  a  valuable  considera- 
tion, of  the  right  of  inheritance,  and  the 
releasor  dies  before  his  ancestor,  the 
question  whether  the  releasor's  children 
will  share  in  the  estate  of  his  ancestor 
depends  upon  the  doctrine  of  advance- 
ments. If  the  consideration  for  the  re- 
lease is  considered  to  be  an  advancement 
in  full,  the  releasor's  children  will  be 
barred.  Sin^son  v.  Simpson  (1885)  114 
111.  603,  4  N.  E.  137,  7  N.  E.  287,  revers- 
iug  (1885)  16  HI.  App.  170;  Quarlea  v. 
Quarles  (1808)  4  Mass.  680;  Kenney  v. 
Tucker  (1811)  8  Mass.  143;  Power's  Ap- 
peal (1869)  63  Pa.  443;  Coftman  v.  Coff- 
man  (1895)  41  W.  Va.  8,  23  S.  E.  523. 

In  Simpson  v.  Simpson  (IlL)  supra, 
it  was  held  that  a  release  by  a  son  to  his 
father  of  all  claim  and  right  which  he 
had  or  might  thereafter  have  or  acquire 
as  the  heir  of  his  father,  in  all  his  es- 
tate, real  and  personal,  in  favor  of  the 
other  heirs  of  the  estate,  made  in  con- 
sideration of  the  conveyance  on  the  same 
day  by  his  father  to  him  of  certain 
lands,  followed  by  the  death  of  the  son 
before  the  father,  will  bar  the  son's 
heirs  of  inheritance  from  their  grand- 
father, as  the  conveyance  will  be  con- 
sidered as  an  advancement  in  full  (and 
the  property  cannot  be  brought  into 
hotchpot). 

Where  a  son,  on  receiving  advance- 
ments, acknowledged  in  writing  under 
seal  that  the  sums  received  were  in  ftdl 
of  any  share  or  dividends  coming  to  him 
out  of  his  father's  real  and  personal  es- 
tate, and  executed  a  formal  release  ''of 
and  from  the  said  share  or  dividend  of 
the  estate  aforesaid,  and  of  and  from 
all  actions,  suits,  payments,  accounts, 
reckonings,  claims,  and  demands  what- 
ever, for  or  by  reason  thereof,"  and  died 
in  the  lifetime  of  his  father,  leaving 
children  J  it  was  held  that  thev  were 
barred  from  any  part  of  their  grand- 
father's real  and  personal  estate.  (The 
court  observed  that  if  the  release  was 
invalid  the  advances  would  be  charged 
as  an  advancement.)  Power's  Appeal 
(1869)  63  Pa.  443. 

Where  a  son  received  a  deed  from  bis 
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father  in  consideration  in  full  of  his  in- 
terest in  his  father's  estate  and  later 
predeceased  his  father,  the  son's  chil- 
dren were  held  barred  of  any  part  of 
their  grandfather's  estate  "for  the  rea- 
son that,  in  accordance  with  the  solemn 
admission  of  their  father,  the  sum  re- 
ceived bv  him  in  advance  at  the  time  so 
received  by  him  was  a  full  equivalent 
to  what  his  share  would  have  been  at 
the  time  of  his  father's  death,  and  there- 
fore fully  equal  to  the  shares  now  re- 
ceived by  the  other  heirs.  This  may  not 
be  true  in  fact,  but  it  is  true  in  law. 
The  son  could  alone  determine  what  sum 
would  be  a  full  advancement  to  him, 
and  justly,  as  it  turned  out  in  this  case. 
If  lie  had  refused  to  accept  the  advance- 
ment, he  would  never  have  enjoyed  any 
portion  of  his  parent's  estate,  for  he 
died  before  the  time  of  legal  distribu- 
tion." Coffman  v.  Coffman  (W.  Va.) 
supra. 

Thus,  the  children  of  a  son  who  pre- 
deceased his  father  were  held  to  be 
barred  of  inheritance  from  their  grand- 
father, who  died  intestate,  where  such 
grandfather  had  conveyed  to  his  said 
son  certain  real  estate,  by  a  deed  pur- 
porting to  be  for  a  valuable  considera- 
tion, and  the  son,  on  the  same  day,  made 
and  executed  a  deed  to  his  father,  in 
which  he  acknowledged  that,  in  consid- 
eration of  his  father's  conveyance  to 
him,  he  was  fully  satisfied  and  content- 
ed as  his  shcure  of  his  father's  estate, 
and  did  thereby  aoquit  and  discharge  his 
father's  estate  forever  thereafter  from 
having  any  demands  thereupon  as  an 
heir  to  any  part  thereof;  as  the  convey- 
ance was  held  to  be  an  advancement  in 
full.  Quarles  v.  Quarles  (1808)  4  Hass. 
680.  It  was  similarly  held  in  Kenney  v. 
Tucker  (1811)  8  Mass.  143. 

It  has  been  suggested  that  if  a  release 
is  invalid  as  such,  it  will  be  evident  of 
an  advancement  of  the  amount  or  value 
received.     Power's  Appeal   (Pa.)   supra. 

And  it  has  been  held  that  a  release  by 
a  son-in-law  to  his  father-in-law  fol- 
lowed by  the  death  of  his  wife  before 
her  father  was  evidence  of  an  advance- 
ment and  that  her  children  must  bring 
the  amount  into  hotchpot. 

Thus,  an  acknowledgment  in  writing 
by  a  son-in-law  of  an  amount  from  the 
estate  of  the  father  of  his  wife  in  which 
he  relinquished  all  his  right,  title,  inter- 
est, and  claim  to  any  further  demands 
against  his  father-in-law,  his  heirs  and 
assigns,  executors  and  administrators, 
did  not  bar  the  children  of  himself  and 
wife  of  their  interest  in  the  estate  of 

the  wife's  father  where  she  died  previ- 
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ous  to  her  father,  but  the  acknowledg- 
ment furnished  evidence  of  an  advance- 
ment to  the  daughter,  and  the  amount 
received  by  her  husband  must  be  brought 
into  hotchpot.  Towles  v.  Roundtree 
(1864)  10  ria.  299. 

The  court  expressly  omitted  to  decide 
whether  the  writing  was  evidence  of  an 
advancement  in  Buck  v.  Kittle  (1877) 
49  Vt.  288,  where  it  was  held  that  chil- 
dren claiming  as  such,  and  therefore 
heirs  at  law,  of  a  predeceased  daughter 
of  their  intestate  grandfather,  are  not 
debarred  by  a  writing  executed  to  the 
intestate  by  their  mother  and  her  hub- 
band  without  seal,  purporting,  in  con- 
sideration of  a  deed  executed  to  her  and 
her  husband  by  the  intestate,  to  release 
her  and  her  heirs'  claim  to  her  share  in 
the  intestate's  estate,  from  receiving  a 
distributive  share  of  the  estate  of  their 
grandfather.  The  writing  could  not 
operate  as  a  release  of  what  did  not 
exist,  and,  being  without  seal,  it  lacked 
an  essential  of  a  covenant  binding  the 
covenantor  and  her  heirs. 

But  where  the  statute  of  advance- 
ments did  not  apply,  as  the  intestacy 
was  only  partial  and  apparently  unde- 
signed, it  was  held  that  the  children  of 
a  daughter  who  predeceased  her  father 
were  not  barred  from  inheriting  from 
their  grandfather  by  a  release  given  in 
her  lifetime  by  her  husband  to  her 
father.  Needles  v.  Needles  (1857)  7 
Ohio  St.  432,  70  Am.  Dec.  85,  holding 
also  that  a  daughter  who  survived  her 
father  was  not  barred  by  her  husband's 
release  to  him. 

As  heretofore  stated,  the  children  of 
a  deceased  child  take  directly  from  the 
remote  ancestor  as  his  heirs,  and  not  as 
heirs  of  their  parent.  For  example,  the 
orphan  nephews  and  nieees  will  take 
their  uncle's  lands,  without  liability 
for  a  debt  to  such  uncle,  of  their  father, 
who  predeceased  him.  Barnum  v.  Bar- 
num  (1893)  119  Mo.  63,  24  S.  W.  780. 
But  there  is  one  case  in  which  it  was 
held  that  the  children  of  the  releasor 
were  bound  by  his  release,  irrespective 
of  any  question  of  advancement,  al- 
though it  was  further  held  that  there 
was  an  advancement  in  full.  Re  Lewis 
(1808)  29  Ont.  Rep.  609,  supra.  In  that 
case,  a  son  executed  a  relinquishment  of 
all  claims  as  heir,  next  of  kin,  or  other- 
wise, to  his  father's  estate  upon  receipt 
of  an  advancement  in  lieu  of  and  in  full 
satisfaction  of  any  and  all  claims  what- 
soever as  coheir,  next  of  kin,  or  other- 
wise, and  predeceased  his  father,  leav- 
ing children  who  survived  their  said 
grandfather.    It  was  contended  for  such 
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children  that  the  release  did  not  bind 
them,  as  their  claim  was  not  a  claim 
through  their  father,  but  as  coheirs  or 
next  of  kin  of  their  grandfather,  the  in- 
testate; and  they  said  that  their  father 
had  not  power  to  bind  them  or  affect 
their  interests  by  his  covenants  or  agree- 
ments. But  the  court  said  that  the 
grandchildren  ^'would  take,  if  at  all,  per 
stirpes,  that  is  to  say,  not  in  their  own 
rights,  but  by  representation.  They 
would  be  entitled,  if  at  all,  as  represent- 
ing their  father.  Then,  assume  that 
these  grandchildren  cannot  take  in  their 
own  rights,  but  only  as  representing 
their  father  and  taking  what  he,  if  liv- 
ing, would  have  been  entitled  to,  and,  it 
having  been  conceded  (as  I  think,  prop- 
erly conceded)  that  their  father,  if  liv- 
ing, would  be  precluded  from  taking 
anything,  the  conclusion  is  that  these 
grandchildren  are  not  entitled  to  share 
in  the  estate  at  all.'' 

Some  of  the  other  cases  which  hold 
that  there  has  been  an  advancement 
seem  to   countenance  a  similar  theory. 

Thus,  in  Proud  v.  Turner  (1729)  2  P. 
Wms.  560,  24  Eng.  Reprint,  862,  it  was 
held  that  "the  issue  of  the  dead  child 
must  bring  into  hotchpot  what  their 
father  received  in  part  of  advancement, 
as  he,  if  living,  must  have  done,  in  re- 
gard the  issue  stands  in  the  place  and 
stead  of  the  father,  claims  under  him, 
and  cannot  be  in  a  better  condition  than 
their  father,  if  living,  would  have  been, 
and  have  claimed  his  distributive 
share."  (Cited  in  Williams's  Estate 
(1895)  62  Mo.  App.  339.)  In  Towles  v. 
Roundtree  (1864)  10  Fla.  299,  supra, 
the  court  said:  "It  seems  to  be  assumed 
by  one  of  the  counsel  .  .  .  that  the 
heritable  capacity  of  the  grandchildren, 
and  their  right  to  come  in  as  distributees 


of  their  grandfather's  estate,  was  total* 
ly  independent  of  their  mother,  and 
that  no  act  of  hers,  or  affecting  her  in- 
terest in  the  estate,  can  operate  to  affect 
their  interest.  Their  position  is  not  in 
accord  with,' or  supported  by,  any  canon 
of  the  conmion  law  on  the  subject  of 
inheritance.  But  for  the  right  of  the 
mother  they  would  be  as  much  strangers, 
with  respect  to  the  estate  of  the  grand- 
father, as  though  they  were  not  of  his 
blood.  The  grandchildren  take  by  suc- 
cession, and  in  their  representative  ca- 
pacity, and  have  no  original  or  inherent 
heritable  capacity."  One  of  the  judges 
in  Simpson  v.  Simpson  (1885)  114  111. 
603,  7  N.  E.  287,  supra,  said:  "The 
grandchildren  must,  nevertheless,  take, 
if  they  take  at  all,  per  stirpes,  and  conse- 
quently their  supposed  rights  are  not, 
and  cannot  be,  superior  to  those  of  the 
father  if  he  were  living.  As  it  is  con- 
ceded if  the  father  were  now  claiming 
instead  of  his  children  he  would  have 
no  standing  in  court,  it  follows  the 
situation  of  the  latter  is  no  better." 

These  cases,  however,  cannot  be  given 
any  weight  apart  from  a  situation  in 
which  there  is  an  advancement. 

It  may  be  noted  that  in  the  case  of 
advancements  the  matter  rests  upon 
statute,  and  here  the  children  of  the 
heir  who  receives  an  advancement  and 
predeceases  his  ancestor  are  bound  by 
the  statute,  and,  it  would  seem,  rather 
by  the  act  of  the  advancing  ancestor, 
than  by  reason  of  the  covenant  of  their 
father.  For  it  is  clear  upon  all  the  au- 
thorities that  there  will  be  no  advance- 
ment except  by  the  intent  of  the  ad- 
vancing ancestor,  and  there  may  be  one 
without  the  assent  to  that  effect  of  the 
person  receiving  the  advance. 

B.  B.  B* 
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Fraud  —  representations  —  condition  of 
land. 

1.  A   representation  by  the  vendor  of  a 

Kwidnotes  by  Dibell,  C. 

Note.  —  For  representations  by  vendor  as 
to   quality  or  condition  of  soil,  see  anno- 
tion  following  this  case,  post,  273, 
L.R.A.1917C. 


farm  that  it  was  in  good  condition  for  crop- 
ping is  held,  under  the  evidence  properly 
construed,  as  intending  to  exclude  the  pres- 
ence of  foul  weeds  in  such  amounts  as  to 
prevent  practical  or  successful  cropping; 
and  so  construed  the  representation  was  a 
statement  of  a  material  fact,  and  not  a  mere 
opinion  or  trade  talk  or  puffing. 
For  of  her  ca^es,  see  Fraud  and  Deceit,  111. 
in  Dig,  1-52  .V.  8. 

Evidence  —  snificiency. 

2.  The  finding  of  the  jury  that  the  plain- 
tiff   relied    upon    such    representation    and 
was  induced  by  it  to  make  the  purchase  is 
sustained  by  the  evidence. 
For  other  oaeea,  see  Evidence,  Xll.  o,  in  Dig. 

1-52  N.  S. 

(July  7,  1916.) 
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APPEAL  hy  defondimt  from  an  order  oi 
the  District  Court  lor  Norman  County 
denying  a  motion  for  judgment  notwith* 
standing  a  verdict  for  plaintiff,  or  for  a 
new  trial,  in  an  action  brought  to  recover 
the  purchase  money  paid  by  plaintiff  to 
defendant  for  a  farm,  because  of  alleged 
fraud  of  defendant.    Affirmed. 

The  facts  are  stated  in  the  Commissicm- 
er's  opinion. 

Messrs.  Arthur  Chrtstofferson,  Alvln 
B.  ChristofTerson,  and  Earl  F.  Jackson, 
for  appellant: 

Defendant's  agent  did  not  make  any  false 
or   fraudulent  representations   to   plaintiff. 

Hedin  v.  Minneapolis  Medi<»il  &  S.  In- 
stitute, 62  Minn.  146,  35  L.R.A.  417,  64 
Am.  St.  Rep.  628,  64  N.  W.  158;  Davis  v. 
Betz,  66  Ala.  206;  Southern  Development 
Co.  v.  Silva,  125  U.  S.  247,  31  L.  ed.  678, 

8  Sup.  Ct.  Rep.  881,  15  Mor.  Mi'n.  Rep. 
435;  Schramm  v.  O'Connor,  98  111.  539; 
Miller  v.  Craig,  36  111.  109;  Taylor  v.  Fleet, 
4  Barb.  102;  McClanahan  v.  McKinley,  62 
Iowa,  222,  2  N.  W.  1101;  Brownlee  ▼. 
Hewitt,  1  Mo.  App.  360;  Parker  v.  Moulton, 
114  Mass.  99,  19  Am.  Rep.  315;  Gordon  ▼. 
Parmelee,  2  Allen,  212;  Lake  v.  l^ee,  90 
Va.  719,  19  S.  E.  787;  Van  Horn  v.  O'Con- 
nor, 42  Wash.  513,  85  Pac.  260. 

Plaintiff  had  no  right  to  rely  upon  the 
representations  claimed  to  have  been  made 
by  defendant's  agent. 

Morrill  v.  Madden,  36  Minn.  493,  29  N. 
W.  193;  Cobb  v.  Wright,  43  Minn.  83,  44 
N.  W.  662;  Brown  v.  Andrews,  116  Minn. 
155,  133  N.  W.  668;  Western  Land  Asso. 
V.  Banks,  80  Minn.  317,  83  N.  W.  192; 
Meland  v.  Youngberg,  124  Minn.  446,  145 
N.  W.  167,  Ann.  Cas.  1915B,  776;  Southern 
Development  Co.  v.  Silva,  125  U.  S.  247,  31 
L,  ed.  678,  8  Sup.  Ct.  Rep.  881,  15  Mor. 
Min.  Rep.  436;  Moses  v.  Katzenberger,  84 
Ala.  95,  4  So.  237;  Slaughter  v.  Gerson,  13 
Wall.  379,  20  L.  ed.  627 ;  Short  v.  Pierce,  11 
Utah,  29,  39  Pac.  474;  Morgan  v.  Snapp,  7 
Ind.  637;  Bolton  v.  Branch,  22  Ark.  435; 
Grider  v.  Clopton,  27  Ark.  244;  Hess  v. 
Young,  59  Ind.  379;  Commissioners  of  Fund- 
ed Debt  v.  Yoimger,  29  Cal.  176;  Yeates  v. 
Pryor,  11  Ark.  68;  Dickson  v,  Richardson, 
16  Ark.  114;  Wilson  v.  Strayhorn,  26  Ark. 
28;  Righter  v.  Roller,  31  Ark.  170;  Hamil- 
ton V.  Ford,  46  Ark.  245;  Fitzhugh  v. 
Davis,  46  Ark.  337;  Long  v.  Warren,  68  N. 
Y.  426;  Shepard  v.  Goben,  142  Ind.  318, 
39  N.  £.  506;  Andrus  v.  St.  Louis  Smelting 
&  Ref.  Co.  130  U.  S.  643,  32  L.  ed.  1054, 

9  Sup.  Ct.  Rep.  646;  Kaiser  v.  Nununerdor, 
120    Wis.    234,   97    N.   W.    932;    Petrie   v. 
Clarke,  126  Minn.  119,  147  N.  W.  1097. 
L.RJ1.1917C. 


Messrs.  Charles  Loring,  G.  A.  Toung- 
qulst,  Alfred  Halvorson,  and  M.  A, 
Brattlandi  for  respondent: 

Defendant's  agent  made  false  and  fraudu- 
lent representations  to  plaintiff,  and  such 
representations  were  made  and  accepted  as 
material  statements  of  fact,  and  not  as 
mere  puffing,  trade  talk,  or  expressions  of 
opinion. 

Ritko  V.  Grove,  102  Minn.  312,  113  N.  W. 
629;  Drake  v.  Fairmont  Drain  Tile  &  Brick 
Co.  129  Minn.  145,  151  N.  W.  914;  Haener 
V.  McKenzie,  188  Mich.  27,  154  N.  W.  59; 
Boltz  V.  O'Conner,  45  Ind.  App.  178,  90  N. 
E.  496;  Stonemets  v.  Head,  248  Mo.  243, 
154  S.  W.  108;  Brustman  v.  Dunn,  161  Wis. 
306,  154  N.  W.  361;  Stauffer  v.  Hulwick, 
176  Ind.  410,  96  N.  E.  164,  Ann.  Cas.  1914A, 
951 ;  Mountain  v.  Day,  91  Minn.  249,  97  N. 
W.  883. 

Whether  particular  representations  are 
statements  of  fact  or  expressions  of  opinion 
is  a  question  for  the  jury. 

CuUey  V.  Jones,  164  Ind.  168,  73  N.  E. 
94;  Stubbs  v.  Johnson,  127  Mass.  219; 
Moses  V.  Katzenberger,  84  Ala.  96,  4  So. 
237;  Morse  v.  Shaw,  124  Mass.  59;  Foster 
V.  Kennedy,  38  Ala.  359,  81  Am.  Dec.  66; 
Com.  V.  Jackson,  132  Mass.  16;  14  Am.  & 
Eng.  Enc.  Law,  2d  ed.  36 ;  Stauffer  v.  Hul- 
wick, 176  Ind.  410,  96  N.  E.  154,  Ann.  Cas. 
1914A,  951;  20  Cyc.  124;  2  Thomp.  Trials, 
2d  ed.  §§  1945-1948;  Brown  T.  Andrews, 
116  Minn.  150,  133  N.  W.  568. 

Defendant,  who  made  the  misrepresenta- 
tions, cannot  profit  by  the  failure  of  plain- 
tiff to  independently  investigate  the  truth 
of  what  was  said. 

Kempf  V.  Ranger,  132  Minn.  64,  165  N. 
W.  1059;  Meland  v.  Youngberg,  124  Minn. 
446,  145  N.  W.  167,  Ann.  Cas.  1916B,  776; 
Erickson  v.  Fisher,  51  Minn.  300,  53  N.  W. 
638;  Bonness  v.  Felsing,  97  Minn.  227,  114 
Am.  St.  Rep.  707,  106  N.  W.  909;  14  Am. 
&  Eng.  £)nc.  Law,  2d  ed.  120. 

The  questions  whether  plaintiff  relied 
upon  his  own  investigation,  partial  or  en- 
tire, or  his  adversary's  representations,  or 
both,  were  matters  for  the  jury  to  decide. 

Brown  v.  Andrews,  116  Minn.  150,  133  N. 
W.  668;  Ingalls  v.  Miller,  121  Ind.  188,  22 
N.  E.  995;  Farr  v.  Peterson,  91  Wis.  182, 
64  N.  W.  863;  Zimmerman  v.  Burchard* 
Hulburt  Invest.  Co.  Ill  Minn.  17,  126  N. 
W.  282;  Kempf  v.  Ranger,  132  Minn.  64, 
156  N.  W.  1059;  Cox  v.  Edwards,  126  Minn. 
350,  148  N.  W.  500,  Ann.  Cas.  1915D,  491; 
Bragg  V.  Goldstein,  128  Minn.  64,  160  N. 
W.  223. 

Dibell,  C,  filed  the  following  opinion: 
Action   to   recover    tlie   purchase   money 
paid  by  the  plaintiff  to  the  defendant  upon 
the  purchase  of  a  farm.     There  was  a  ver- 


272 


MINNESOTA  SUPREME  COURT. 


diet  for  the  plaintiff.  The  defendant  ap- 
peals from  the  order  denying  its  blended 
motion  for  judgment  or  a  new  trial. 

1.  In  October,  1910,  the  plaintiff  purchased 
of  the  defendant  a  farm  near  Ada  in  Nor- 
man county,  paying  a  part  in  cash,  and 
received  the  usual  contract.  This  action  is 
to  recover  the  purchase  money  paid  as  upon 
a  rescission  for  fraud.  The  record  presents 
no  question  of  laches.  If  there  was  action- 
able fraud  there  should  be  a  recovery. 

The  plaintiff  claims  that  the  fraudulent 
representation  was  made  by  one  Currier, 
the  agent  of  the  defendant,  when  he  was  at 
the  farm  before  buying. 

His  testimony  as  to  the  representations 
is  as  follows: 

Q.  What  was  the  conversation  between 
vou  and  Mr.  Currier  there? 

A.  He  was  speaking  in  regard  to  the 
farm,  that  it  was  in  good  condition  and  it 
was  one  of  the  best  farms  in  Norman  coun- 
ty and  it  was  in  the  Red  River  valley,  and 
told  what  the  crops  could  be  produced  in 
the  Red  River  valley  and  th©  reputation  of 
the  Red  River  valley. 

Q.  Did  he  say  anything  to  you  in  regard 
to  what  condition  it  was  as  to  raising  a 
crop  ? 

A.  Yes,  he  said  it  was  in  fine  condi- 
tion, and  I  Qskcd  him  how  it  came  that  the 
land  went  back,  and  he  didn't  tell  me  it  had 
been  overflowed,  but  he  said  they  couldn't 
get  renters. 

Q.  The  laud  going  back;  what  do  you 
mean? 

A.  Why,  it  had  growed  up  to  some 
weeds;  that  i^,  sunmier  weeds,  nothing  that 
would  injure  the  land  very  much  percepti- 
bly. 

Q.  Could  you  see  at  that  time,  as  you 
traveled  oyer  that  place,  any  quack  grass 
or  any  foul  weeds  that  were  injurious  to 
the  land? 

A,  No,  we  didn't ;  we  didn't  stop  to  look. 

Q.  W>11,  why  didn't  you  stop  to  look? 

A.  Because  when  we  had  been  there  a  few 
minutes  he  got  into  the  car,  and  the  head 
car,  and  went  ahead,  and  of  course  we  fol- 
lowed. 

The  representation  upon  which  reliance 
for  a  recovery  is  placed,  and  the  only  one 
submitted  to  the  jury,  is  that  the  farm  was 
in  good  condition  for  cropping.  The  mak- 
ing of  such  representation  was  denied.  The 
jury  found  on  sufficient  evidence  that  it  was 
made.  It  is  claimed  that  it  was  untrue, 
because  the  land  was  infested  with  foul 
weeds.  Unices  so,  there  was  no  false  repre- 
sentation. Tlie  evidence  shows  beyond  sub- 
stantial coutroversv  that  tlie  farm  was  so 
infested  with  Canada  thistles,  wild  oats, 
and  mustard  that  it  was  unfit  for  imme- 
L.R.A.1917C. 


diate  successful   cropping.     There   was   no 
direct   representation   that   it  was   free   of 
weeds.     The  representation,  however,  could 
fairly  be  construed  as  intending  to  exclude 
the  presence  of  foul  weeds  in  such  amounts, 
as  to  make  immediate  cropping  impractica- 
ble.    It  was  in  the  fall  of  the  year.     Tlie 
farm  was  not  in  crop  and  had  grown  up  to 
weeds.    Only  a  small  acreage  had  been  fall 
plowed.     The  farm  was  rented  for  the  fol- 
low'ing  year.    The  plaintiff  iv^tended  moving 
on  it  when  he  could.    It  was  in  the  contem- 
plation of  both  parties  that  the  land  would 
be  cropped.    In  view  of  the  situation  of  the 
parties,  the  language  of  the  representation 
could  fairly  be  construed  as  eliminating  the 
presence  of  foul   weeds  which  would  make 
cropping  impracticable. 

So  construed  th^  representation  was  not  a 
mere  opinion  or  trade  talk  or  puffing.  Some 
of  the  statements  made  in  the  conversation 
M'ere  of  that  nature.  Representations  as  to 
the  character  or  condition  or  quality  of 
land  are  representations  of  material  facts. 
Knappen  v.  Freeman,  47  Minn.  491,  50  N. 
W.  533  (representation  that  land  is  high 
and  rolling  and  fit  for  cultivation); 
Schmeisser  v.  Albinson,  119  Minn.  428,  I3d 
N.  W.  776  (character  of  soil  and  amount  of 
crop  previous  year) ;  Petrie  v.  Clarke,  12S 
Minn.  119,  147  N.  W.  1097  (that  land  tilla- 
ble) ;  Drake  v.  Fairmont  Drain,  Tile  & 
Brick  Co.  129  Minn.  145,  151  N.  W.  914 
(that  land  contained  clay  suitable  for  tile 
making).  And  see  Pennington  v.  Roberge, 
122  Minn.  295,  142  N.  W.  710;  Zimmerman 
v.  Burchard-Hulburt  Invest.  Co.  Ill  Minn. 
17,  126  N.  W^  282. 

2.  Tlie  plaintiff  claims  that  he  relied  upon 
this  representation  and  was  induced  by  it 
to  make  the  purchase.  He  was  a  resident 
of  South  Dakota,  a  practical  farmer  of 
many  years'  experience,  and  was  familiar 
with  farm  lands  and  farming  methods.  He 
was  not  acquainted  with  the  particular  lo- 
cality in  which  he  purchased.  He  was  tak- 
en to  the  farm  with  others  in  an  automobile. 
The  opportunity  for  examination  was  lim- 
ited. He  did  not  seek  a  further  examina- 
tion. A  considerable  portion  of  the  farm 
had  grown  up  to  weeds.  The  vegetation  was 
dead  and  the  character  of  the  weeds  was 
not  easily  ascertainable,  though  the  fact 
that  weeds  were  present  could  not  escape 
observation.  Tlie  fact  that  the  plaintiff  saw 
the  land  before  he  purchased  is  not  conclu- 
sive proof  that  he  did  not  rely  upon  repre- 
sentations as  to  its  character  or  condition, 
though  important  for  consideration  in  de- 
termining whether  he  did.  Rudolph!  v. 
Wright,  124  Minn.  24,  144  N.  W.  430; 
Schmeisser  v.  Albinson,  119  Minn.  428,  13& 
N.  W.  775;  Brown  v.  Andrews,  116  Minn. 
150,  133  N.  W.  568.    We  hold  that  the  jury 
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could  find  from  the  evidence  that  the  plain- 
tiff, in  reliance  upon  the  fraudulent  repre- 
bentation  found,  was  induced  to  make  the 
purchase. 

We  have  examined  the  cases  cited  hy 
counsel  for  the  defendant.  Many  of  them 
hold,  under  circumstances  not  greatly  differ- 
ing from  those  in  the  ca^se  before  us,  that 
there  can  be  no  recovery.  In  this  state  the 
rule  which  permits  a  recovery  in  case  of 
fraud  is  liberal.     The  evidence  is  far  from 


conclusive;  indeed,  it  is  unsatisfactory,  llie 
case  was  presented  to  the  jury  under  in- 
structions entirely  fair  and  the  verdict  ha* 
the  approval  of  the  trial  court.  We  jjfo  no 
further  than  to  hold  that  the  evidence  is 
such  that  we  should  not  interfere  with  the 
verdict,  and  we  liold  this  with  some  hes- 
itation. 
Order  affirmed. 

Petition  for  rehearing  denied. 


Annotation — Representations  by  vendor  as  to  quality  or  condition  of  soil. 


For  a  discussion  of  the  question  as  to 
the  right  of  a  purchaser  of  land  to  rely 
upon  representations  of  the  seller  as  to 
boundaries,  see  note  in  14  L.R.A.(N.S.) 
1210 ;  and  as  to  the  effect  of  pointing  out 
the  boundaries  by  the  vendor,  see  note  in 
23  L.R.A.(N.S.)  487;  and  as  to  the  ef- 
fect of  the  inspection  of  land  by  the  ven- 
dee upon  his  right  to  rely  upon  represen- 
tations with  regard  to  the  extent  or  pro- 
portion of  land  of  a  particular  kind,  see 
note  in  30  L.R.A.(N.S.)  55.  As  to  the 
right  of  action  for  misrepresentations  as 
to  the  location  of  land,  see  note  in  38 
L.R.A.(N.S.)  301.  The  question  wheth- 
er or  not  false  statements  as  to  the  cost, 
selling  or  market  price  of  property,  or 
as  to  offers  therefor,  constitute  fraud,  is 
covered  in  a  note  in  35  L.R.A.(N.S.)  175. 

It  is  intended  to  include  in  the  pres- 
ent note  cases  involving  representations 
as  to  the  quality,  character,  and  condi- 
tion of  the  soil  as  well  as  other  represen- 
tations relating  to  the  cropping  condition 
of  land.  The  note,  however,  is  limited 
to  cases  involving  representations  of  this 
character,  and  does  not  include  repre- 
sentations as  to  the  general  location, 
value,  or  condition  of  land;  and  where 
representations  as  to  the  soil  are  so  con- 
nected with  other  clearly  actionable  false 
representations  that  the  case  is  not  dis- 
tinctive on  the  question  under  considera- 
tion, it  is  also  excluded. 

The  principle  of  law  is  well  settled 
that  false  representations  of  fact  are 
actionable  where  made  with  knowledge 
of  this  falsity  or  with  reckless  disregard 


case.  Hence  there  is  no  fixed  rule  by 
which  to  determine  the  character  in  this 
regard  of  a  particular  representation  as 
to  the  cropping  value  or  condition  of 
land.  Secondly,  the  representation  must 
be  properly  relied  upon  by  the  vendee  to 
his  injury.  The  question  as  to  whether 
or  not  in  a  specific  case  the  vendee  was 
entitled  to  rely  upon  the  representations 
of  the  vendor  as  to  the  cropping  value 
or  condition  of  land  is  generally  one  of 
fact,  and  not  of  law.  Inasmuch,  how- 
ever, as  the  question  of  fact  is  frequent- 
ly determined  by  the  court  acting  as  a 
jury,  its  decision  is  frequently  stated  in 
a  way  that  would  indicate  the  question 
to  be  one  of  law  rather  than  of  fact. 

And  the  question  may  properly  be  one 
of  law. 

Thus,  it  has  been  held  that  statements 
that  land  was  especially  adapted  to  po- 
tato culture,  and  by  the  use  of  fertilizer 
would  yield  a  stated  quantity  of  potatoes 
per  acre,  are  speculative  expressions  of 
opinion,  and  cannot  be  relied  upon.  Sax- 
by  V.  Southern  Land  Co.  (1909)  109  Va. 
196,  63  S.  E.  423.  And  the  general  rule 
has  been  asserted  that  statements  that 
land  was  good,  fertile,  very  productive^ 
and  would  raise  certain  crops,  relate  to 
matters  of  fact,  and  are  actionable  where 
made  under  circumstances  entitling  the 
vendee  to  rely  upon  them.  O'Neal  v. 
Weisman  (1905)  39  Tex,  Civ.  App.  592, 
88  S.  W.  290. 

BiSeot  of  incpeotion  by-  the  Tendee. 

Upon  the  general  question  it  has  been 


of  their  truth,  if  properly  relied  upon  i  said  that  "ordinary  mistakes  of  the  pur- 


by  another  who  is  thereby  induced  to 
enter  into  a  contract  to  his  injury.  20 
Cye.  44.  The  serious  question  arises  in 
an  attempt  to  apply  this  general  prin- 
ciple to  a  concrete  case.  In  the  first 
place  the  representation  must  relate  to 
a  matter  of  fact,  and  not  to  an  opinion. 
Whether  or  not  a  particular  representa- 
tion does  relate  to  a  matter  of  fact  or 
of  opinion  is  a  question  to  be  determined 
bv  the  particular  facts  in  the  specific 
l:r.A.1017C.  18 


chaser,  relative  to  the  qualities  of  the 
property,  caused  by  the  commendations 
of  the  seller,  .  .  .  by  no  means  call 
for  the  interposition  of  a  court  of  equity. 
Such  commendations  are  so  common  and 
natural  that  they  are  generally  expected, 
and  duly  estimated.  The  proprietor 
forms  an  exaggerated  opinion  of  his 
land,  and  particularly  of  its  comparative 
good  qualities.  He  may  therefore  sin- 
cerely and  honestly  praise  them.    Com- 
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mon  prudence  requires  that  a  purchaser 
should  guard  against  this  propensity  by 
personal  examination  and  inquiry.  He 
is  excusable  for  not  doing  so  when  such 
examination  or  inquiry  would  be  dif- 
ficult, or  when  they  are  prevented  by  the 
artifice  of  the  seller."  Taylor  v.  Fleet 
(1848)  4  Barb.  (N.  Y.)  95.  In  this  case 
the  representation  complained  of  related 
to  the  quality  of  the  soil  for  early  culti- 
vation, and  it  was  not  shown  to  be  gross- 
ly false,  and,  given  a  liberal  construc- 
tion, it  was  not  necessarily  untrue.  The 
language  quoted  therefore  referred  to 
such  a  case  rather  than  one  where  the 
representations  were  clearly  and  grossly 
false,  especially  where  the  relations  of 
the  parties  were  such  as  to  make  it  rea- 
sonably clear  that  the  vendor  understood 
that  the  vendee  was  relying  upon  his 
representations  in  regard  to  the  crop- 
ping condition  of  the  soil,  and  by  reason 
thereof  was  refraining  from  making  an 
independent  investigation  of  a  character 
reasonably  calculated  to  enable  him  to 
form  an  independent  judgment  in  regard 
to  these  matters.  Under  these  circum- 
stances, if  the  vendor  has  grossly  im- 
posed upon  the  vendee,  he  ought  not  to 
be  able  to  escape  the  responsibility  for 
the  fraud  practised  on  the  ground  that 
the  vendee  should  not  have  believed  him, 
but  should  have  made  an  independent 
investigation. 

But  where  the  vendee  has  time  and 
opportunity  to  examine  the  land  before 
purchasing  it,  and  makes  such  examina- 
tion, he  is  not  entitled  to  rescind  the 
contract  of  purchase,  nor  may  he  have 
an  abatement  in  the  price  to  be  paid,  on 
the  ground  of  false  and  fraudulent  rep- 
resentations by  the  vendor  as  to  the  qual- 
itv  and  value  of  the  land.  Sohan  v. 
Gibson  (1904)  118  Ky.  403,  80  S.  W. 
1173. 

For  example,  it  has  been  held  that 
false  representations  that  there  is  no 
quack  grass  upon  a  farm  except  at  a 
designated  place  relate  to  material  facts, 
yhey  cannot,  however,  be  relied  upon  by 
a  vendee  who  ha«  the  opportunity  to  and 
does  inspect  the  land,  but  inspects  it  so 
negligently  that  he  fails  to  discover 
quack  grass  growing  on  different  por- 
tions thereof.  Under  such  circumstances 
he  cannot  be  said  to  rely  upon  the  state- 
ments. Long  V.  Warren  (1877)  68  N.  Y. 
426;  Vandewalker  v.  Osmer  (1873)  1 
Thomp.  &  C.  (N.  Y.)  50,  65  Barb.  556, 
appeal  dismissed  in  (1874)  56  N.  Y.  658. 
Representations  that  land  is  good  arable 
land  and  will  raise  oranges,  and  that  the 
soil   is  of  a  certain  composition,   have 

hoen  held  to  be  mere  matters  of  opinion, 
L.R.A.1917C. 


and  not  representations  of  substantive 
facts,  and  hence,  although  false,  not  to 
constitute  fraud  where  the  vendee  lived 
near  the  land,  and  visited  and  inspected 
it.  Lee  v.  McClelland  (1898)  120  OaL 
147,  52  Pac.  300.  And  false  representa- 
tions that  land  is  good  rich  soil,  and  till- 
able, and  that  all  of  a  certain  meadow 
could  be  plowed  and  planted  to  com,  and 
that  it  is  excellent  land,  well  ad£^ted  to 
raising  corn,  cannot  be  relied  upon  where 
the  injured  party  was  driven  over  the 
farm  and  examined  it  himself  before  he 
leased  it.  Merritt  v.  Dufur  (1896)  99 
Iowa,  211,  68  N.  W.  553.  And  it  has 
been  held  that  false  statements  that 
land  is  productive  and  will  raise  a  cer- 
tain quantity  of  com  per  acre,  and  that 
it  did  not  wash,  are  mere  expressions  of 
opinion,  and  not  actionable,  where  the 
vendee  had  every  opportunity  and  means 
at  hand  to  discover  the  truth  or  falsity 
of  the  statements,  and  personally  in- 
spected the  land  and  had  it  inspected 
by  others.  Sohan  v.  Gibson  (Ky.)  su- 
pra. 

It  has  been  held,  however,  that  the 
fact  that  the  vendee  examined  the  land 
before  purchasing  it  does  not  necessarily 
preclude  him  from  relying  upon  state- 
ments with  regard  to  the  character  of  the 
soil.  Such  examination  or  inspection, 
however,  is  a  circumstance  to  be  con- 
sidered in  determining  whether  or  not 
fraud  was  practised  upon  the  vendee, 
and  whether  he  relied  upon  the  state- 
ments of  the  vendor.  Rudolphi  v. 
Wright  (1913)  124  Minn.  24,  144  N.  W. 
430.  Where  the  vendee  was  on  the  farm 
for  the  purpose  of  examining  it,  it  is  a 
question  of  fact,  and  not  of  law,  wheth- 
er or  not  this  examination  precludes  a 
recovery  by  him  for  false  representa- 
tions as  to  the  cropping  condition  of  the 
land.  Zimmerman  v.  Burchard-Hulburt 
Invest.  Co.  (1912)  111  Minn.  17,  126  N. 
W.  282.  Representations  that  land  was 
in  good  condition  for  cropping  relate  to 
matters  of  fact,  and  not  opinion,  and 
where  the  land  is  not  in  good  cropping 
condition  owing  to  its  being  so  infested 
with  obnoxious  weeds  as  to  render  it 
unfit  for  immediate  successful  cropping, 
the  representation  being  false  in  this 
regard,  and  being  relied  upon  by  the 
vendee  to  his  injury,  he  is  entitled 
to  rescind  a  contract  for  the  purchase 
of  the  land  induced  thereby,  although  he 
was  on  the  land  and  in  part  inspected  it. 
Woodward  v.  Western  Canada  Colon- 
ization Co.  ante,  270. 

Where  the  owner  makes  false  repre- 
sentations with  respect  to  the  sale  of  a 
farm,   and   thereby   induces   another  to 
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enter  into  a  contract  for  its  purchase, 
the  purchaser  is  entitled  to  rely  upon  the 
statements  as  a  matter  of  fact,  although 
he  went  upon  the  land,  it  at  this  time, 
however,  being  covered  by  snow.  Risch 
V.  Von  Lillienthal  (1879)  34  Wia.  250. 
And  see  Schmeisser  v.  Albinson  (1012) 
119  Minn.  428,  138  N.  W.  775,  holding 
that  false  representations  as  to  the  mar- 
ket value  of  a  farm,  its  soil,  the  crops 
raised  thereon  the  year  before,  and  the 
condition  of  the  buildings,  if  relied  upon, 
will  support  an  action  of  deceit,  although 
the  vendee  went  upon  the  land  to  ex- 
amine it,  where  he  claimed  that  it  was 
covered  with  snow,  and  that  the  vendor 
at  the  time  of  such  inspection  had  at 
least  partially  filled  him  with  whisky. 

In  Stonemets  v.  Head  (1912)  248  Mo. 
243,  154  S.  W.  108,  it  is  held  that  repre- 
sentations as  to  the  productiveness  of  a 
farm  which  was  examined  by  the  vendee 
before  he  exchanged  other  property  for 
it  will  nevertheless  be  regarded  as  state- 
ments of  fact  which  he  was  entitled  to 
rely  upon,  where  his  inspection  was  un- 
der circumstances  which  would  not  tend 
to  and  did  not  disclose  to  him  the  real 
condition  of  the  soil,  and  it  is  said  that 
it  was  not  necessary  that  he  should  in- 
quire of  third  persons  in  this  regard.  In 
this  case,  however,  the  vendor  by  artful 
practices  had  gained  the  confidence  of 
the  vendee,  and  the  latter  was  given  re- 
lief upon  the  ground  that  representations 
as  to  the  value  of  the  land  under  the 
circumstances  were  statements  of  fact, 
and  supported  an  aetion  for  £raud  and 
deceit. 

Where  the  vendee  went  upon  the  prem- 
ises to  inspect  them,  and  upon  discover- 
ing the  presence  of  cocoa  grass  growing 
thereon  abandoned  any  thought  of  pur- 
chasing the  land,  and  did  not  inspect  the 
premises  further,  but  was  subsequently 
induced  to  purchase  the  farm  by  means 
of  false  representations  by  the  vendor 
that  there  was  not  more  than  a  desig- 
nated number  of  acres  of  cocoa  grass 
thereon,  it  was  held  that  the  vendee  was 
entitled  to  rely  upon  the  representation, 
and  was  entitled  to  rescind  the  contract 
on  this  ground.  Neelv  v.  Rembert 
(1902)  71  Ark.  91,  71  S.  W.  259. 

Where  the  vendee  was  a  stranger  in 
the  neighborhood  where  the  land  was 
located,  it  has  been  held  that  he  could 
rely  upon  the  statements  of  the  vendor 
as  to  the  quality,  situation,  and  condi- 
tion of  the  land,  although  he  went  upon 
it,  and  that  the  duty  did  not  devolve 
upon  him  to  go  over  all  the  land  to  ascer- 
tain whether  the  vendor  was  telling  the 
truth.  Ford  v.  Sims  (1917)  —  Teac  Civ. 
L.R.A.1917C. 


App.  — ,  190  S.  W.  1165.  And  false 
representations  that  a  farm  was  good 
for  producing  hay,  and  was  fertile  and 
good  for  all  kinds  of  crops,  constitute 
fraud  where  relied  upon,  and  justify  a 
rescission  of  the  contract,  although  the 
vendees  personally  examined  the  land, 
they,  however,  being  ignorant  of  farm 
soils.  Blampey  v.  Pike  (1909)  155  Mich. 
384,  119  N.  W.  576.  So,  where  the  ven- 
dees notified  the  vendor  that  they  were 
ignorant  in  regard  to  soil  for  farming 
purposes,  and  relied  entirely  upon  his 
representations  that  the  land  was  high, 
dry,  river  bottom  land,  and  a  part  of  it 
in  a  high  state  of  cultivation,  and  these 
representations  were  f alse,  they  were  en- 
titled to  relief  in  equity.  Allen  v.  Henn 
(1902)  197  HL  486,  64  N.  E.  250,  ajBarm- 
ing  (1901)  97  111.  App.  378. 

So,  false  statements  that  an  orchard 
was  free  from  hard  pan  and  that  the  soil 
was  first  class  and  suitable  for  raising 
apples  are  actionable,  and  the  fact  that 
the  purchaser  examined  the  orchard  and 
advised  with  others  acquainted  with  it 
does  not  preclude  hun  from  showing  that 
he  relied  upon  the  representations  com- 
plained of,  where  he  •  had  no  practical 
knowledge  of  the  apple  industry  or  if 
the  soil  suitable  for  its  profitable  propo- 
gation.  Vanderbilt  v.  Bishop  (1912)  117 
C.   C.  A.  652,  199  Pad.  420,  aflirming 

(1911)  188  Fed.  971. 

The  fact  that  the  vendee  caused  the 
soil  of  a  farm  to  be  examined  to  deter- 
mine the  presence  of  hard  pan  does  not 
preclude  him  from  relying  upon  repre- 
sentations of  the  vendor  that  the  soil  is 
rich  and  does  not  require  the  use  of  oom- 
mereial  fertilizer*    Williamson  v.  Harris 

(1912)  167  Mo,  App.  347, 151  S.  W.  500. 

Wliere   failure   to   iaspeot   Is  dve   to 
fraud  of  Tendor. 

In  Taylor  v.  Fleet  (1848)  4  Barb.  (K. 
Y.)  95,  it  is  asserted  that  it  is  the  duty 
of  a  vendee  to  inspect  land  where  he  can 
do  so  without  diCBculty.  And  in  Woods 
V.  Hall  (1830)  16  W.  0.  (1  Dev.  Eq.) 
411,  while  not  necessary  to  the  decision, 
the  statement  is  made  that  representa- 
tions that  land  is  fertile  and  good  to- 
bacco land,  where  made  to  a  person  re- 
siding in  the  neighborhood,  are  matters 
of  judgment,  and  are  not  to  be  relied 
upon,  since  the  vendee  should  acquaint 
himself  in  these  regards.  It  is  clear, 
however,  that  where  the  failure  of  the 
vendee  to  inspect  the  land  was  due  to 
some  fraud  or  artifice  practised  by  the 
vendor,  the  fact  that  the  vendee  had  an 
opportunity  to  inspect  the  land  and  did 
not  do  so  does  not  affect  his  right  to  hold 
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the  vendor  responsible  for  false  state- 
ments as  to  the  character  of  the  soil  or 
cropping  condition  of  the  land,  which 
he  relied  upon.  Taylor  v.  Fleet  (N.  Y.) 
supra.  Applying  this  doctrine  it  has 
been  held  that  false  representations  that 
land  was  cleared  and  fit  for  cultivation 
are  actionable  where  relied  upon  by  the 
vendee,  who  was  induced  by  the  vendor 
to  take  his  word  and  not  inspect  the 
land.  Aitken  v.  Bjerkvig  (1915)  77  Or. 
397,  160  Pac.  278.  And  it  has  been  held 
that  false  representations  that  land  is 
good  hammock  land  will  constitute  fraud 
where  some  fraud  or  artifice  is  practised 
by  the  vendor  to  prevent  the  vendee  from 
making  an  examination  of  the  land,  but 
where  the  vendee  has  an  opportunity  to 
examine  the  land  and  does  not  do  so,  the 
contract  will  not  be  rescinded  on  the 
ground  of  false  representations  as  to  its 
qualitv.  Thompson  v.  Boyce  (1890)  84 
Ga.  497,  11  S.  E.  353.  And  see  William- 
son V.  Harris  (1912)  167  Mo.  App.  347, 
151  S.  W.  600,  declaring  that  general 
representations  that  the  soil  of  a  certain 
farm  is  productive  and  has  produced  a 
certain  amount  of  grain  per  acre  are 
generally  mere  expressions  of  opinion, 
and  not  actionable.  But  where  the  ven- 
dee informs  the  vendor  that  he  is  not 
acquainted  with  the  character  of  the  soil 
in  the  vicinity  of  the  farm  referred  to, 
and  would  not  purchase  it  if  it  was  poor 
soil  and  required  commercial  fertilizer, 
if  the  vendor  falsely  asserts  that  the  soil 
is  rich  and  fertilizer  is  not  required,  it 
is  a  question  for  the  jury  whether  or  not 
these  statements  relate  to  matters  of 
fact. 

WHere   failure   to   in^peot  is   due   to 
land  being  at  distance  from  vendee* 

It  is  well  settled  that  where  the  ven- 
dee resides  some  distance  from  the  land, 
be  is  under  no  obligation  to  inspect  it  in 
order  to  ascertain  the  truth  of  the  ven- 
dor's representations  as  to  the  quality  or 
condition  of  the  soil,  or  the  cropping  con- 
dition of  the  land,  and  where  he  relies 


upon  representations  of  this  character 
by  the  vendor,  the  latter  is  liable  if  the 
representations  are  false.  Danielson  v. 
Skidmore  (1916)  —  Ark.  ~,  189  S.  W. 
57  (representations  as  to  number  of  acres 
under  cultivation  and  as  to  quantity  of 
crops  raised  the  preceding  year) ;  Sher- 
wood V.  Salmon  (1813)  5  Day  (Oonn.) 
439,  5  Am.  Dec.  167  (representations 
that  land  is  good  arable  pasture  and 
meadow  land  of  excellent  quality) ; 
Harris  v.  McMurray  (1864)  23  Ind. 
9  (representations  as  to  the  value  of 
the  land  and  the  quality  of  the  soil) ; 
Armstrong  v.  White  (1894)  9  Ind.  App. 
588,  37  N.  E.  28  (representations 
concerning  the  adaptability  of  the  land 
to  a  particular  mode  of  culture  and 
the  capacity  of  the  Boil  to  produce 
crops) ;  Boltz  v.  O'Conner  (1910)  46  Ind. 
App.  178,  90  N.  E.  496  (representations 
that  the  soil  of  a  farm  was  very  pro- 
ductive, deep,  rich,  and  black) ;  Byers  v. 
McNeil  (1898)  —  Iowa,  — ,  76  N.  TV.  685 
(representations  that  land  was  good 
prairie  land  suitable  for  farming) ;  Sykes 
V.  Reiher  (1902)  —  Iowa,  — ,  91  N.  W. 
920  (representations  that  land  is  good, 
level,  well-timbered  with  valuable  tim- 
ber, and  capable  of  cultivation) ;  Haener 
v.  McKenzie  (1915)  188  Mich.  27,  154 
N.  W.  59  (representations  that  land  is 
high  and  dry^  good  agricultural  land 
without  mire,  swamps,  or  bogs) ;  Knap- 
pen  V.  Freeman  (1891)  47  ICiniL  491,  50 
N.  W.  633  (representations  that  land  is 
high  and  rolling  and  covered  with  a 
growth  of  scrub  oak,  and  is  good  farming 
land  suitable  for  cultivation) ;  Petrie  v. 
Clarke  (1914)  126  Miim.  119, 147  N.  W. 
1097  (representations  that  land  contains 
a  designated  quantity  of  tillable  soil, 
and  that  the  balance  is  grazing  land  of 
excellent  quality) ;  Field  v.  Hood  River 
Orchard  Land  Co.  (1916)  76  Or.  223,  146 
Pac.  98  (representations  as  to  the  adapt- 
ability of  land  to  an  apple  orchard,  as 
to  the  depth  of  the  soil,  and  the  absence 
of  hard  pan).  A.  G.  S. 
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S.  F.  BRIDGES. 

(172  Ky.  161,   189  S.  W.  0.) 

Insurance  —   grasolene  on   ppcmlses  — 
effect. 

The  temporary  possession  on  the  prem- 
ises of  a  few  quarts  of  gasolene  to  clean  an 
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automobile  and  vulcanize  the  tires  is  not 
within  the  clause  of  an  insurance  policy 
making  it  void  if  gasolene  is  kept,  used,  or 
allowed  on  the  premises. 
For  other  cases ,  see  Insurance,  III,  e,  1,  c, 
in  Dig.  1-52  N.  8. 

(November  14,  1916.) 

Note.  —  As  to  construction  and  effect  of 
provisions  in  insurance  policies  against 
keeping  prohibited  articles,  see  annotation 
following  this  case,  post,  278. 
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APPEAL  by  ddendant  from  a  judgment  of 
the  Circuit  Court  for  Graves  County  in 
plaintifTs  favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  two 
fire  inaurance  policies.    Affirmed. 

Tlie  facts  are  stated  in  the  Commission' 
er's  opinion. 

Messrs.  Ciordon  St  liaurent,  F.  M. 
Drake,  and  Hollflold  Sb  Gardner,  for  ap- 
pellant: 

The  provisions  of  the  policy  against  the 
keeping  of  prohibited  articles  upon  the  in- 
sured premises  are  valid  and  enforceable, 
whether  such -articles  were  kept,  used,  or  al- 
lowed, with  or  without  the  knowledge  or 
consent  of  the  assured. 

2  Clement,  Fire  Ins.  pp.  334,  342;  Boyer 
y.  Grand  Rapids  F.  Ins.  Co.  124  Mich.  455, 
83  Am.  St,  Rep.  338,  83  N.  W.  124;  West- 
chester F.  Ins.  Co.  V.  Ocean  View  Pleasure 
Pier  Co.  106  Va.  633,  56  S.  E.  584;  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  Gunther,  116  U. 
S.  113,  29  L.  ed.  575,  6  Sup.  Ct.  Rep.  306; 
Heron  v.  Phoenix  Mut.  F.  Ins.  Co.  180  Pa. 
257,  36  L.R.A.  517,  57  Am.  St.  Rep.  638, 
'M\  Atl.  740;  Western  Asaur.  Co.  v.  Rector, 
85  Ky.  294,  3  S.  W.  415;  Fireman's  Ins.  Co. 
V.  Cecil,  12  Ky.  L.  Rep.  25t>;  London  &  L.  F. 
Ins.  Co.  V.  Fischer,  34  C.  C.  A.  503,  92  Fed. 
.'^OO;  2  Cooiey,  Briefs  on  Ins.  p.  1710;  19 
Cyc.    735. 

Messrs.  R.  E.  Johnston  and  W.  H. 
Wynian  for  appellee. 

Clay,  C,  filed  the  following  opinion: 
S.  F.  Bridges  owned  a  building  in  May- 
field.  A  portion  of  the  building  he  occupied 
as  a  residence,  and  in  the  other  portion  he 
oondueted  a  grocery.  On  November  15, 
1914,  the  Home  Insurance  Company  of  New 
York  issued  to  him  two  policies,  one  insur- 
ing his  stock  of  groceries  in  the  stim  of 
.S250,  and  the  other  insuring  the  building 
in  the  suA  of  $400,  and  the  furniture  and 
fixtures  therein  in  the  sum  of  $160.  On 
September  23,  1915,  the  building  and  con- 
tents were  destroyed  by  fire.  The  insurance 
company  declined  to  pay  the  insurance,  and 
this  suit  was  brought  to  recover  on  the 
policies.  The  trial  before  a  jury  resulted 
in  a  verdict  and  judgment  in  favor  of  the 
assured  for  $800,  the  full  amount  of  the 
two  policies.  The  insurance  company  ap- 
peals. 

The  policy  on  the  stock  of  goods  contains 
the  following  provision:  "This  entire  policy, 
unless  othen^'ise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
.  .  .  if  (any  usage  or  custom  of  trade 
or  manufactnre  to  the  contrary  notwith- 
standing)  there  be  kept,  used,  or  allowed 
on  the  above-described  premises,  benzin, 
benzol,  dynamite,  ether,  fireworks,  gasolene, 
Greek  fire,  crunpowder  exceeding  25  pounds 
L.R.A.1917C. 


in  quantity,  naphtha,  nitroglycerin  or  other 
explosives,  phosphorus  or  petroleum  or  any 
of  its  products  of  greater  inflammability 
than  kerosene  oil  of  the  United  States 
standard  (which  last  may  be  used  for  lights 
and  kept  for  sale  according  to  law,  but  in 
quantities  not  exceeding  five  barrels,  pro* 
vided  it  be  drawn  and  lamps  filled  by  day- 
light or  at  a  distance  not  less  than  10  feet 
from    artificial    light ) ." 

The  policy  on  the  building  and  fixtures 
contains  the  following:  '"Permission  is 
hereby  given  for  the  using  of  a  gasolene 
stove,  the  reservoir  to  be  filled  by  daylight 
only,  and  when  the  stove  is  not  in  usa 
W^arranted  by  assured  that  no  artifieial 
light  be  permitted  in  the  room  when  the 
reservoir  is  being  filled,  and  no  gasolene, 
except  that  contained  in  said  reservoir, 
shall  be  kept  within  the  building,  and  not 
more  than  5  gallons  in  a  tight  and  entirely 
closed  metallic  can,  free  from  leak,  on  the 
premises  adjacent  thereto." 

From  the  testimony  of  the  assured,  who 
was  the  only  witness,  it  appears  that  he 
owned  an  automobile  which 'he  usted  in  con- 
nection with  his  business.  It  was  his  cua> 
torn  to  procure  gasolene  for  his  machine  at 
a  downtown  station.  A  few  days  before  the 
fire  he  ordered  a  5-gallon  metallic  can  of 
gasolene  to  be  brought  to  the  premises  for 
use  on  a  trip  to  the  country.  When  the  can 
arrived,  he  emptied  all  of  the  gasolene  into 
his  madmio  with  tKto  exception  of  about 
3  quarts.  He  then  set  the  can  in  the  groc- 
ery, intending  to  use  the  remainder  of  the 
gasolene  for  vulcanizing  tires  and  cleaning 
his  machine.  Soon  thereafter  he  arose 
early  one  morning  and  went  out  to  work 
on  his  machine.  While  there  his  wife  went 
to  the  kitchen  to  cook  breakfast.  A  little 
later  she  went  into  the  grocery  and  poured 
the  remainder  of  the  gasolene  into  an  open 
1  gallon  measure,  so  as  to  be  ready  for  use. 
Not  knowing  that  his  wife  had  poured  tlie 
gasolene  into  the  can,  plaint  iff  went  into 
the  grocery  and  struck  a  match  for  the  pur- 
pose of  lighting  his  pipe.  He  threw  the 
match  near  or  into  the  open  receptacle  con- 
taining the  gaBoIone.  The  gasolene  was 
ignited,  thus  causing  the  fire  which  de- 
stroyed the  building  and  its  contents.  It 
further  appears  that  plaintiff  never  kept 
any  gasolene  on  the  premises  for  sale  or 
otherwise,  except  for  the  purpose  indicated 
above. 

The  company  insists  that  the  possession 
of  the  gasolene  in  the  grocery  under  the  cir- 
cumstances avoided  both  policies,  and  that 
the  trial  court  erred  in  refusing  a  peremp- 
tory in8triK'tion  in  its  favor.  It  will  be 
observed  that  tlie  policy  on  the  stock  of 
groceries  provides  that  gssolene  shall  not 
be  "kept,  used,  or  allowed"  on  the  premises, 
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while  the  policy  on  the  building  and  fix- 
tures provides  that  no  gasolene,  except  that 
contained  in  the  reservoir  of  the  gasolene 
stove,  shall  be  ^^kept"  within  the  building. 
It  is  well  settled  that  forfeiture  provisions 
in  a  policy  are  construed  most  strongly 
against  the  company  and  most  favorably  to 
the  assured.  To  this  end  the  words  ''kept 
or  used"  have  been  construed  to  mean  a 
permanent  keeping  or  use,  and  the  addition 
of  the  word  "allowed"  does  not  modify  the 
rule,  as  that  term  has  been  held  to  mean 
"allowed"  to  be  "kept  or  used."  19  Cyc. 
735;  London  &  L.  F.  Ins.  Co.  v.  Fischer,  34 
C.  C.  A.  603,  92  Fed.  600.  Thus,  in  the 
case  of  Dobson  v.  Sotheby,  Moody  &  M. 
90,  Lord  Tenterden  said:  "I  think  that 
the  condition  must  be  understood  as  for- 
bidding only  the  habitual  use  of  fire  or  the 
ordinary  deposit  of  hazardous  goods,  not 
their  occasional  introduction,  as  in  this 
case,  for  a  temporary  purpose  connected 
with  the  occupation  of  the  premises." 

In  the  case  of  Hynds  v.  Schenectady  Coun- 
ty Mut.  Ins.  Co.  11  N.  Y.  554,  the  court 
said:  "It  is  nbt  enough,  according  to  this 
phraseology,  that  hazardous  articles  are 
upon  the  premises.  They  must  be  kept 
there  for  the  purpose  of  being  stored  or 
kept." 

Hence  it  is  held  that  temporary  and  occa- 
sional use  of  the  prohibited  article,  for  the 
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purpose  of  cleaning  machinery,  carpets,  and 
furniture,  or  the  clothing  of  the  inmates  of 
the  building,  or  for  the  purpose  of  making 
necessary  repairs,  or  for  other  temporary 
purposes  ordinarily  and  necessarily  connect- 
ed "with  the  occupation  of  the  premises,  does 
not  avoid  the  policy.  Springifield  F.  &.  M. 
Ins.  Co.  V.  Wade,  96  Tex.  698,  58  L.R.A. 
714,  93  Am.  St.  Rep.  870,  68  S.  W.  977; 
First  Cong.  Church  v.  Holyoke  Mut.  F.  Ins. 
Co.  158  Mass.  479,  19  L.R.A.  587,  35  Am. 
St.  Rep.  508,  33  N.  £.  672;  Farmers^  k  M. 
Ins.  Co.  v.  Simmons,  30  Pa.  299;  Alaryland 
F.  Ins.  Co.  V.  Whiteford,  31  Md.  219,  1  Am. 
Rep.  45;  Mears  v.  Humboldt  F.  Ins.  Co.  92 
Pa.  15,  37  Am.  Rep.  647;  2  Clement,  Fire 
Ins.  342. 

The  evidence  in  this  case  shows  that  the 
assured  was  not  in  the  habit  of  storing  or 
keeping  gaaolene  on  the  premises.  On  the 
occasion  of  the  fire  he  had  it  there  merely 
for  temporary  use  in  cleaning  his  machine 
or  vulcanizing  the  tires.  His  machine  was 
used  in  connection  with  his  grocery  busi- 
ness. Under  the  circumstances,  we  cannot 
say,  as  a  matter  of  law,  that  the  temporary 
use  of  the  gasolene  for  such  purpose  avoided 
the  policies. 

Judgment  affirmed. 

Petition  for  rehearing  denied. 


J.  Introductionf   279, 
II*  Where  description  of  property  in-' 
sured   is   broad  enough   to 
include  articles  prohibited 
by  printed  provision: 

a.  Insurance  of  stocks  of  goods, 

279. 

b.  Insurance  on  buildingSf  2S^. 

III.  What    presence    of   articles    viO' 

lates  prohibitive  provi- 
sions: 

a.  Prohibiting       storing       and 

keeping^  2S5. 

b.  Prohibiting  the  keeping,  uS' 

ing,  or  allowing  of  certain 
articles  atid  similar  provi' 
sionSf  2S6 

IV.  What  articles  are  within  prohibit 

Hon,  2S9. 
V.  Provisions    as    to    lighting    and 
lighting  materials,  291. 
VI,  Provisions  with  respect  to  ** prem- 
ises ,**   **buildings,*^  etc.,  where 
articles    prohibited    are    kept, 
293, 
VII,  Effect  of  knowledge  of  agent  that 
prohibited     articles     were     on 
premises,  29^, 
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VIII.  Adfnissibility    of   parol   evidence 
that    prohibited    articles    tvcre 
customarily  kept  on  such  preitt- 
ises  as  those  insured,  296. 
IX.  Quest iofis  for  the  jury,  298. 
X.  Miscellaneous,  299. 

This  note  does  not  include  cases  deal- 
ing with  conditions  against  the  occupy- 
ing of  premises  for  certain  kinds  of 
business,  nor  does  it  include  those  pass- 
ing on  the  construction  and  effect  of  gen- 
eral provisions  against  increase  of  haz- 
ard or  risk.  Nor  does  it  cover  the  efifect 
of  want  of  knowledge  by  the  insured  of 
the  presence  of  prohibited  articles,  or 
the  effect  of  discontinuing  the  keeping 
before  loss. 

As  to  effect  of  temporary  condition 
which  ceased  before  loss  under  general 
provision  against  increase  of  risk  or 
specific  provision  against  certain  con- 
ditions, see  annotation  to  McClure  v. 
Mutual  F.  Ins.  Co.  48  L.R.A.(X.S.) 
1221,  and  earlier  annotation  there  re- 
ferred to. 

As  to  effect  upon  insurance  policy  of 
breach  of  condition  by  tenant,  see  anno-> 
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tation  to  Edwards  v.  Farmer's  Mut.  Ins. 
Asso.  12  L.R.A.(N.S.)  484. 

As  to  seope  and  effect  of  provision 
that  the  working  of  mechanics  shall 
avoid  policy,  see  annotation  to  Lebanon 
County  V.  Franklin  F.  Ins.  Co.  44  L.R.A. 
(N.S.)  148. 

And  as  to  nse  of  engine  on  farm  prem- 
ises as  violation  of  general  provision  in 
fire  policy  against  increase  of  risk  or 
specific  provisions  relating  to  engines, 
see  annotation  tx>  Bouchard  v.  Dirigo 
Mut.  F.  Ins.  Co.  L.R.A.1915D,  187. 

7.  Introduction. 

It  is  a  well-established  general  rule 
that  policies  of  insurance  should  be  con- 
strued strictly  against  the  insurer  and 
liberally  in  favor  of  the  insured,  the  rule 
being  based  on  the  reasoning  that  the 
policies  are  prepared  by  the  insurers  and 
that  in  drawing  up  their  contracts  they 
have  an  opportunity  to  clearly  express 
themselves  as  to  matters  intended  to  be 
excluded.^  This  rule  is  given  effect  in 
construing  provisions  prohibiting  desig- 
nated articles.  Another  general  rule  of 
contracts  which  is  frequently  applied  in 
eases  involving  these  provisions  is  that 
the  written  part  of  an  instrument  will 
control  the  printed  where  the  parts  are 
inconsistent. 

This  rule  is  applied  in  II. 

It  may  be  stated  generally  that,  where 
the  part  of  the  policy  describing  the  in- 
sured property  is  broad  enough  to  cover 
articles  which  are  prohibited  to  be  kept 
by  a  printed  provision,  the  keeping  of 
the  articles  will  not  as  a  rule  avoid  the 
risk. 

The  words  "storing*'  and  "keeping" 
and  similar  words,  as  used  in  clauses 
prohibiting  designated  articles,  are 
nsally  held  to  refer  to  a  warehousing 


and  the  temporary  presence  of  such  arti- 
cles, or  the  keeping  of  them  in  such  a 
manner  as  is  customary  on  such  premises 
as  those  insured,  is  generally  held  not  to 
constitute  a  breach  of  the  prohibition. 

77.  Where  description  of  property  in- 
sured is  broad  enough  to  incUide  ar- 
tidies  prohibited  hy  printed  provi' 
sion. 

a.  Insurance  of  stocJcs  of  goods'. 

The  insurer  is  generally  held  charge- 
able with  knowledge  of  the  presence  of 
such  articles  as  are  customarily  found  in 
such  stocks  of  goods  as  those  insured, 
and  it  is  accordingly  held  that  the  pres- 
ence of  articles  which  are  usually  kept  in 
stocks  such  as  the  policy  describes  as  be- 
ing the  subject  of  the  insurance  will  not 
avoid  the  risk,  notwithstanding  it  is  pro- 
vided by  a  printed  clause  that  the  pres- 
ence of  such  articles  shall  render  the 
policy  void.  This  result  is  based  on  the 
reasoning  that  the  description  of  th%  in- 
sured property  amounts  to  a  consent  to 
the  keeping  of  the  customary  articles, 
and  that  the  written  portion  of  the 
policy  describing  the  property  covered 
should  prevail  over  the  printed  provi- 
sions for  forfeiture  if  certain  articles 
are  kept. 

Upon  these  principles  policies  insur- 
ing "such  stocks  as  are  usually  kept  in 
country  stores,"  or  employing  similar 
deficriptive  phraseology,  have  been  held 
not  avoided  by  the  keeping  of  articles 
customarily  kept  in  such  stores,  although 
a  printed  clause  provided  for  a  forfei- 
tui*e  if  the  articles  in  question  were 
kept.i» 

And  the  same  conclusion  has  been 
reached  in  cases  involving  policies  insur- 
ing certain  stocks  of  merchandise,  as  a 


1 19  Cyc  666. 

UTubb  V.  Liverpool  &  L.  &  6.  Ins.  Co. 
(1894)  106  Ala.  661,  17  So.  615  (keeping 
gasolene  and  fireworks) ;  Yoch  v.  Home  Mut. 
Ins.  Co.  (1896)  111  Cal.  503,  34  L.R.A.  857, 
44  Fac.  189  (keeping  gasolene);  American 
F.  Ins.  Co.  v.  Nugent  (1886)  7  Ky.  L.  Rep. 
597  (keeping  gunpowder  and  coal  oil); 
Pindar  v.  Kings  County  F.  Ins.  Co.  (1867) 
36  K.  Y.  648,  93  Am.  Dec.  544  (keeping  tur- 
pentine and  gunpowder) ;  Hammond  v.  Citi- 
zens Ins.  Co.  (1886)  26  N.  B.  371  (keeping 
gunpowder) ;  McClure  v.  Mutual  F.  Ins.  Co. 
(1913)  242  Pa.  59,  48  L.R.A.(N.S.)  1221, 
88  Atl.  921  (keeping  gasolene,  oil,  and  gun- 
powder); Phoenix  Ins.  Co.  v.  Taylor  (1860) 
5  Minn.  492,  Gil.  393,  where  the  policy 
covered  a  "stock  of  goods  consisting  of  a 
general  assortment  of  dry  goods,  j^oceries, 
.  .  .  and  such  goods  as  are  usually  kept 
in  a  general  retail  store,"  and  contained  a 
printed  provision  against  keeping  gunpow- 
L.R.A.1917C. 


der  unless  consent  was  obtained  in  writing, 
and  gunpowder  was  customarily  kept. 

And  in  Whitmarsh  v.  Conway  F.  Ins.  Co. 
(1860)  16  Gray  (Mass.)  359,  77  Am.  Dec. 
414,  where  a  policy  classed  certain  articles 
as  hazardous  and  not  insurable,  and  pro- 
vided that  the  keeping  of  them  should 
render  the  policy  void  unless  otherwise 
specially  provided  or  agreed  by  the  insurer 
in  writing  in  the  policy,  and  the  insurance 
was  on  property  described  as  a  ''stock  in 
trade  consisting  of  the  usual  variety  of  a 
country  store  (except  dry  goods),  and  on 
their  store  fixtures,"  the  policy  was  held  not 
to  be  avoided  by  the  keeping  of  oil,  friction 
matches,  etc.,  although  such  articles  were 
denominated  hazardous,  if  they  composed  a 
part  of  the  usual  stock  of  a  country  store; 
and  this  was  held  true  although  special 
permission  was  given  to  keep  burning  fluid 
and  gunpowder. 

In  Yoch  V.  Home  Mut.  Ins.  Co.    (1896) 
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stock  of  wholesale  groceries,  or  a  stock  '  stock  of  a  confectionery  store,^  the  stock 
of  goods  and  merchandise,'  a  stock  of  I  usually  kept  in  a  hardware  store,^  a 
drugs,    medicines,    and    chemicals,^    the  I  stock  of  oils,^  the   stock  of  photogra- 


111  Cal.  503,  34  L.R.A.  857,  44  Pac.  189, 
an  "agreement  indorsed,"  permitting  other- 
wise prohibited  articles  upon  the  premises 
insured,  was  held  to  be  shown  where  the 
articles  designated  were  included  in  the 
written  description  of  the  property  insured. 

And  in  Niagara  F.  Ins.  Co.  v.  De  Graff 
(1863)  12  Mich.  124,  where  it  was  provided 
that  the  policy  should  be  of  no  effect  if  the 
premises  were  used  for  storing  or  keeping 
articles  denominated  hazardous,  including 
alcohol,  **except  as  herein  specially  provided 
or  hereafter  agreed  to  by  the  insurers  in 
writing  upon  this  policy,*'  it  was  held  that, 
by  the  use  of  the  word  "groceries"  in  the 
part  of  the  policy  describing  the  goods  in- 
sured, the  hazardous  articles  were  specific- 
ally  provided  for  in  writing  on  the  policy, 

But  where  a  policy  on  goods  in  a  country 
store  is  stated  to  be  on  goods  described  as 
"hazardous"  and  "not  hazardous/'  and  the 
articles  included  in  these  classes  are  made 
definite  by  schedules,  the  contract  is  avoid- 
ed by  keeping  turpentine,  which  is  denom- 
inated as  "extrahazardous."  Pindar  v.  Con- 
tinental Ins.  Co.  (1868)  38  N.  Y.  364.  The 
court  here  stated  that  the  case  was  not  like 
those  in  which  a  trade  was  insured,  which 
by  implication  included  all  the  usual  in- 
cidents to  carrying  it  on,  but  that  the  con- 
tract before  them  was  specifically  on  goods 
described  and  designated  as  "hazardous'' 
and  "not  hazardous,"  and  could  not  be 
changed  by  parol  proof  of  what  was  kept 
in  a  country  store. 

As  to  effect  of  knowledge  of  agent  that 
prohibited  articles  were  on  premises,  see 
VTI. 

•  Stout  T.  Commercial  Union  Assur.  Co. 
(1802)  12  Fed.  554,  where  the  insured  prop- 
erty was  described  in  writing  as  a  stock 
of  'wholesale  gi'oceries,  "comprising  all  arti- 
cles kept  for  sale  in  such  stocks,"  and  a 
printed  provision  stated  that  "if  the  as- 
sured shall  keep  or  use  gunpowder  .  .  . 
saltpeter,  .  .  .  the  policy  shall  be  void," 
and  the  policy  was  held  not  avoided  by 
keeping  the  usual  stock  of  saltpeter,  al- 
though express  permission  had  been  given  to 
keep  a  certain  amount  of  gunpowder. 

For  other  cases  involving  the  keeping  of 
saltpeter,  sec  Bayly  v.  London  &  L*.  Ins. 
Co.  infra,  note  38;  Commercial  Ins.  Co.  v. 
Mehlman,  infra  note  48,  and  Collins  v. 
Farmville  Ins.  &  Bkg.  O).  infra,  note  3. 

In  Leggett  v.  ^.tna  Ins.  Co.  (1856)  10 
Rich.  L.  (S.  C.)  202,  it  was  held  that,  where 
a  policy  insured  against  loss  on  a  "stock 
of  goods  and  merchandise"  as  particularly 
described  in  the  written  application,  and 
no  written  application  was  produced,  the 
policy  was  not  avoided  because  gunpowder 
was  kept  in  a  storehouse  and  sometimes 
Hold  from  kegs,  it  having  been  found  by  the 
jury  that  gunpowder  was  included  in  such 
stocks  as  that  insured;  and  this  was  held 
true  although  it  was  provided  that  the  ap- 
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plication  should  specify  whether  the  goods 
insured  were  of  the  kinds  denominated 
hazardous,  where  gunpowder  was  not  in- 
cluded in  the  articles  so  classed,  and  al- 
though the  policy  also  provided  that  the 
keeping  of  gunpowder  on  the  premises  in- 
sured  should  render  the  policy  void. 

8  Collins  V.  Farmville  Ins.  &  Bkg.  Co. 
(1878)  79  N.  C.  279,  where  the  policy,  which 
contained  a  written  provision  insuring  a 
stock  of  drugs  and  medicines,  and  a  printed 
provision  that  it  should  be  void  if  the  in- 
sured kept  saltpeter,  was  held  not  avoided 
by  keeping  a  small  quantity  of  such  article, 
which  was  customary  in  such  stores. 

For  other  cases  involving  the  keeping  of 
saltpeter,  see  Stout  v.  Commercial  Union 
Assur.  Co.  supra,  note  2;  Bayly  v.  London 
&  Ij.  Ins.  Co.  infra,  note  38;  and  Commer- 
cial Ins.   Co.   V.   Mehlman,   infra,   note   4S. 

Phoenix  Ins.  Co.  v.  Flemraing  (189S)  iW* 
Ark.  54,  39  L.K.A.  789,  67  Am.  St.  Ri-p. 
900,  44  S.  W.  464,  where  by  a  written  pro- 
vision a  policy  insured  a  stock  of  drugs 
and  chemicals,  and  it  was  provided  by  n 
printed  provision  that  it  should  be  void  if 
benzin  was  kept,  unless  kept  by  agreem<*nt 
indorsed  on  the  policy,  and  the  keeping  ol 
the  customary  quantity  was  held  not  to 
avoid  the  pplicy. 

4  Plinsky  v.  (lermania  F.  &  M.  Ins.  Co. 
(1887)  32  Fed.  47,  where  by  a  written  pro- 
vision of  the  poliny  it  insured  a  "stock  of 
candies,  confectionery,  toys,  fruits,  and  all 
such  other  stock  as  in  usually  kept  for  sali* 
in  confectionery  stores,"  and  a  printed  pro- 
vision stipulated  that  the  policy  should 
"cease  and  determine  if  .  .  .  lireworks 
should  be  kept  temporarily  or  otherwise  in 
the  stock  of  merchandise  .  .  .  insured 
herein,"  and  the  keeping  of  a  customary 
amount  of  fireworks  was  held  not  to  avoid 
the  policy. 

6  Traders*  Ins.  Co.  v.  Dobbins  (1904)  114 
Tenn.  227,  86  S.  W.  383,  where  a  rid«T 
provided  for  insurance  on  a  stock  of  shelf 
azvd  heavy  hardware,  ''and  on  such  other 
merchandise  as  is  usually  kept  for  sale  in 
a  retail  hardware  store,"  and  the  policy 
gave  permission  to  keep  kerosene  oil  and  a 
certain  quantity  of  gunpowder,  and  the 
policy  was  held  not  avoided  by  keeping  such 
a  quantity  of  dynamite  as  was  usual  in 
hardware  stores,  although  a  printed  provi- 
sion stated  that,  unless  otherwise  provided 
by  agreement  indorsed,  it  should  be  void 
if  dynamite  was  kept,  used,  or  allowed  on 
the  premises,  as  such  agreement  was  made 
by  the  provision  that  the  policy  should 
cover  such  other  merchandise,  etc. 

6  Lewis  V.  Standard  Mut.  F.  Ins.  Co.  (1910) 
44  Can.  S.  C,  40,  where  a  policy  contained 
a  written  provision  insuring  "stock  consist- 
ing chiefly  of  illuminating  and  lubricating 
oils,  etc..  and  all  other  goods  kept  by  them 
for  sale,"  and  a  provision  of  the  statute 
provided  that  an  insurer  should  not  be  lia- 
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phers/  the  stock  of  a  Gennan  jobber  and 
importer,^  the  stock  of  paperi  etc.,  in  a 
building:  used  for  a  printing  office  and 
bindery,*  and  a  policy  insuring  a  watch- 
maker's materials.*' 

In  order  to  avoid  a  forfeiture  in  cases 
of  this  kind,  it  must,  of  course,  appear 
that  the  prohibited  articles  were  a  cus- 
tomary part  of  such  stocks  as  those  in- 
sured.** 

While  the  term  '^general  stock  of  mer- 
chandise" might  be  broad  enough  to  in- 
clude certain  prohibited  articles  where 
it  is  qualified  by  a  description  of  certain 


kinds  of  stocks,  it  has  been  held  that,  in 
order  to  prevent  a  forfeiture  because  ar- 
ticles prohibited  by  a  clause  of  the  policy 
are  kept,  it  must  be  shown  that  the 
articles  are  within  the  particular  kinds 
of  stocks  designated.** 

The  rule  stated  at  the  beginning  of  the 
subdivision  has  not  been  universally  ac- 
cepted, and  in  some  jurisdictions  it  is 
held  that  the  written  provision  cannot 
override  the  printed.  This  conclusion 
has  been  reached  where  stocks  such  as 
those  usually  kept  in  country  stores,  and 
stocks   of   groceries,   merchandise,    etc.. 


ble  ^for  loss  or  damage  occurring  while 
.  .  .  is  stored  or  kept  in  the  building  in- 
sured, or  containing  the  property  insured, 
unless  permission  is  given  in  writing  by  the 
company/'  and  it  was  held  that  the  policy 
was  not  avoided  by  keeping  gasolene. 

THall  V.  Insurance  Co.  of  N.  A.  <1874) 
.'>8  N.  T.  292,  17  Am.  Rep.  256,  where  the 
policy  insured  the  stock  of  photographers, 
including  engravings  and  materials  used  in 
their  business,  and  a  printed  clause  pro- 
hibited the  keeping  or  use  of  kerosene  in 
the  building  containing  the  insured  property 
unless  by  special  consent  in  writing,  and  it 
was  not  avoided  by  the  use  of  kerosene 
lamps  ordinarily  used  by  photographers  and 
necessary  to  the  business. 

S  In  Bteinbach  v.  La  Fayette  F.  Ins.  Go. 
(1873)  54  N.  Y.  90,  where  the  policy,  which 
insured  a  stock  of  fancy  goods,  toys,  and 
other  articles  "in  his  line  of  business  and 
in  his  oceupaney  as  a  German  jobber  aad 
importer,"  provided  that  the  storing  or 
keeping  of  articles,  goods,  or  merchandise 
denominated  hazardous  or  specially  hasard- 
ous  should  avoid  the  policy  unless  they 
were  specially  allowed  in  writing,  and 
among  other  things  fireworks  were  desig- 
nated as  specially  hazardous,  and  it  ap- 
peared that  a  permit  was  gfiven  to  keep 
firecrackers  on  sale  and  an  additional  pre- 
mium added  on  account  thereof,  it  was 
held  that,  if  the  keeping  of  fireworks  was 
in  the  line  of  the  insured's  business,  they 
were  embraced  in  the  written  description 
of  the  property  insured,  and  that  their 
presence  would  not  therefore  avoid  the 
policy. 

•  Harper  v.  New  York  City  Ins.  Co.  <1860) 
22  N.  Y.  441;  Harper  v.  Albany  Mut.  Ins. 
Co.  (1878)  17  N.  Y.  194,  where  the  policies 
insured  book  materials,  stock,  paper,  etc., 
in  a  building  ''privileged  for  a  printing 
ofiice  and  bindery '*  and  contained  a  printed 
condition  prohibiting  the  keeping  or  the 
using  of  camphone,  the  policy  not  being 
avoided  by  the  keeping  of  the  quantity  of 
camphene  which  was  customary  in  print- 
ing offices. 

WMaril  v.  Connecticnt  F.  Tns.  Co.  (1895) 
96  Ga.  004,  30  L.R^.  836,  51  Am.  St.  Rep. 
102,  23  S.  E.  463,  where  a  policy  by  a 
written  provision  insured  a  ^watchmaker's 
materials,"  and  contained  a  printed  condi- 
tion that  the  policy  should  be  void  if  ker- 
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osene  and  bensin  were  kept,  and  the  keep- 
ing of  a  customai*y  quantity  of  such 
materials  was  held  to  not  violate  the  policy. 

11  Thus,  in  Georgia  Home  Ins.  Co.  v. 
Jacobs  (1882)  66  Tez.  366,  it  was  held  that 
a  judgment  in  favor  of  the  insured  should 
be  reversed  on  the  ground  that  it  was 
against  the  evidence,  where  the  evidence, 
without  any  conflict,  showed  that  the  in- 
sured, without  the  consent  of  the  insurer, 
and  in  violation  of  a  provision  against 
keeping  fireworks,  kept  such  articles  on  the 
premises,  and  it  did  not  appear  that  fire- 
works were  a  usual  part  of  a  stock  of 
family  groceries,  which  the  policy  in  writ- 
ing insured. 

As  to  admissibility  of  parol  evidence  that 
prohibited  articles  were  customarily  kept 
on  such  premises  as  those  insured,  see  VIII. 

As  to  necessity  or  custom  as  question  for 
jury,  see  IX. 

It  Thus,  in  Liverpool  &  L.  &  O.  Tns.  Co.  v. 
Van  Os  (1886)  63  Miss.  433,  56  Am.  Rep. 
810,  where  the  policy  insured  **the  general 
stock  of  merchandise,  consisting  of  dry  goods, 
clothing,  and  groceries,"  and  contained  a 
provision  that  it  should  be  void  if  gunpow- 
der was  kept,  it  was  held  that  it  was  not 
sufficient  in  order  to  avoid  a  forfeiture  be- 
cause of  the  keeping  of  gunpowder,  to 
show  that  this  article  was  included  by 
custom  under  the  general  words  "general 
merchandise,'*  but  that  under  the  word- 
ing of  the  policy  it  must  be  shown  that 
such  article  was  included  in  the  words, 
"dry  goods,  clothin;r.  and  groceries."  The 
court  stated  that,  if  the  insurance  had 
been  upon  the  general  stock  of  mer- 
chandise, it  might  have  been  shown  what 
composed  such  general  stock,  and  what 
was  understood  to  be  included  in  it  by 
usage  and  custom,  and  that,  if  gunpow- 
der was  a  part  of  such  stock,  it  might 
have  been  kept  although  by  a  printed  con- 
dition it  was  prohibited,  but  that  the  policy 
before  them  by  its  written  clause  insured 
not  the  general  stock,  but  that  consisting 
of  dry  goods,  clothing,  and  groceries,  and 
it  therefore  devolved  on  the  insured  to 
prove  either  that  the  insurer  had  waived 
this  condition  or  that  the  gunpowder  was 
''dry  goods,  clothing,  or  groceries"  within 
the  fair  import  of  these  words  as  used  by 
the  parties  to  discover  which  resort  might 
be  had  to  the  usages  and  customs  of  trade. 
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have  been  insured.^*    In  one  case  where  '  of  general  terms  should  not  be  construed 


the    court    reached    a    like    result    the 
policy  contained  a  provision  that  the  use 


as  a  waiver  of  the  printed  provision.** 
The  adoption  by  the  courts  of  the  ma- 


18  Portsmouth  Ina.  Co.  v.  Brinckley  (1872) 
2  Ins.  L.  J.  (Va.)  842,  where  the  policy 
in  writing  insured  a  "stock  of  goods  con- 
sisting of  such  as  are  usually  kept  in  a 
family  grocery,"  and  a  printed  provision 
prohibited  the  keeping  of  all  kinds  of  "burn- 
ing fluid/'  and  it  was  held  that  the  printed 
provision  was  clear  and  should  be  given 
effect,  and  that  the  policy  was  avoided  by 
keeping  such  fluid. 

Birmingham  F.  Ins.  Co.  v.  Kroegher 
(1876)  83  Pa.  64,  24  Am.  Rep.  147,  where 
a  policy  insuring  a  stock  of  merchandise 
in  a  country  store  stipulated  that  the  use 
of  petroleum  or  any  product  thereof  upon 
the  premises  without  written  permission 
should  avoid  the  risk,  and  it  was  held  avoid- 
ed by  keeping  a  supply  of  petroleum  on  the 
premises  as  a  part  of  the  usual  stock,  as 
was  customarv  in  stores  of  the  kind  insured. 

Lancaster  F.  Ins.  Co.  v.  Lenheim  (1879) 
89  Pa.  497,  33  Am.  Rep.  778,  where  the 
written  portion  of  a  policy  provided  that  it 
Insured  "general  merchandise  of  all  kinds 
usually  kept  in  a  country  retail  store,"  and 
by  printed  provisions  insurance  was  stated 
to  be  "against  all  immediate  loss  or  damage 
as  may  occur  by  fire  to  the  property  speci* 
fled,  .  .  .  except  as  hereinafter  pro- 
vided," and  by  a  clause  immediately  follow- 
ing it  was  provided  that,  unless  by  special 
consent  in  writing,  the  insurer  should  not 
be  liable  where  benzin,  turpentine,  etc., 
were  deposited,  stored,  kept,  or  used,  and  it 
was  held  that  the  keeping  of  turpentine  and 
benzin  without  the  insurer's  consent  avoid- 
ed the  policy.  The  court  stated  that  there 
was  no  repugnancy  between  the  written  and 
printed  parts  of  the  contract,  that  there  was 
certainly  no  repugnancy  in  agreeing  to  in- 
sure a  general  stock  of  merchandise  sub- 
ject to  the  condition  that  gunpowder,  petro- 
leum, turpentine,  and  benzin  should  not 
form  part  of  the  stock,  and  that  there  was 
nothing  so  unusual  in  reservations  and  con- 
ditions in  contracts  as  to  make  them  the 
subjects  of  unusual  construction  or  of  extra- 
ordinary consideration. 

For  a  more  liberal  construction  in  favor 
of  the  insured,  adopted  in  a  comparatively 
recent  Pennsylvania  case,  see  McClure  v. 
Mutual  F.  Ins.  Co.  supra,  note  1. 

Cobb  V.  Insurance  Co.  of  N.  A.  (1877)  17 
Kan.  492,  where  the  policy  in  writing  stated 
that  it  insured  "a  stock  of  boots  and  shoes, 
dry  goods,  drugs,  liquors,  and  such  other 
goods  as  are  usually  kept  for  sale  in  a  coun- 
try store,"  and  a  printed  portion  of  the 
policy  provided  that  "gunpowder,  saltpeter, 
phospliorus,  petroleum,  naphtha,  benzin,  ben- 
zol, or  benzin  varnish  are  positively  prohib- 
ited from  being  deposited,  stored,  or  kept 
in  any  building  insured,  or  containing  any 
property  insured,  by  this  policy,  unless  by 
special  consent  in  writing  indorsed  on  this 
policy,  naming  each  article  specially,  other- 
wise the  insurance  shall  be  void,"  and  in 
L.ll.A.ll)17C. 


the  application,  which  was  made  a  part  of 
the  policy,  permission  was  given  in  writing 
to  keep  a  stated  amount  of  coal  oil,  and  it 
was  held  that  the  written  and  printed  pro- 
visions did  not  conflict,  and  that  gunpowder 
could  not  be  kept  by  the  insured  in  his 
stock  of  goods,  unless  the  insurer's  con- 
sent in  writing  was  obtained,  without  avoid- 
ing the  policy. 

And  in  Macomber  v.  Howard  F.  Ins.  Co. 
(1856)  7  Gray  (Mass.)  257,  where  an  appli- 
cation which  specified  certain  articles  aa 
hazardous,  but  did  not  mention  rags  among 
them,  was  made  a  part  of  the  policy,  and 
in  the  application  the  goods  insured  were 
described  as  "dry  goods,  groceries,  .  .  . 
various  other  wares,  and  merchandise,"  and 
the  policy  enumerated  certain  articles  as 
hazardous,  including  rags,  and  prohibited 
the  keeping  of  these  articles  without  the 
consent  of  the  insurer  in  writing,  the 
policy  was  held  avoided  by  the  keeping  of 
rags  upon  the  premises,  although  it  was 
usual  to  keep  such  articles  in  a  store  of  the 
kind  insured. 

In  Jones  v.  Fireman's  Fund  Ins.  Co.  (1868) 
2  Daly  (N.  Y.)  307,  affirmed  in  (1873)  51 
N.  Y.  318,  where  the  policy  insured  a  "stock 
of  fireworks,  ordnance  stores  and  oth^r 
merchandise  hazardous  or  extrahazardous," 
and  by  a  printed  provision  stated  that  it 
should  be  null  and  void  whenever  any  arti- 
cle should  be  kept  in  quantities  greater  than 
the  law  allowed,  or  in  an  unlawful  manner, 
unless  such  use  or  keeping  was  specially 
provided  for,  the  policy  was  held  avoided 
by  keeping  colored  lights  in  violation  of  an 
ordinance,  the  court  holding  that  the  written 
provision  describing  the  property  was  not 
repugnant  to  the  printed  provision,  and  did 
not  amount  to  a  waiver  thereof. 

In  Sperry  v.  Springfield  F.  &  M.  Ins.  Co. 
(1886)  26  Fed.  234,  where  the  written  part 
of  the  policy  describing  the  property  insured 
was  not  clear,  but  a  printed  provision  stated 
that  if  the  assured  shall  keep  gunpowder, 
fireworks,  or  nitroglycerin  without  written 
permission,  the  risk  should  be  avoided,  it 
was  held  that  a  forfeiture  on  the  ground  ^ 
that  dynamite  or  giant  powder  had  been  ' 
kept  on  the  premises  could  not  be  avoided 
by  showing  that  it  was  customary  to  keep 
such  articles. 

"People's  Ins.  Co.  v.  Kuhn  (1873)  12 
Heisk.  (Tenn.)  615,  where  a  policy,  by  a 
written  provision,  insured  a  "stock  of  fami- 
ly groceries  contained  in  the  two-story 
frame  building  occupied  ...  as  a  meat 
and  family  grocery  store,"  and,  by  a  print- 
ed provision,  stated  that  the  policy  should  be 
avoided  if  the  premises  were  used  for  any 
buHincss  or  for  storing  any  articles  classed 
as  extrahazardous,  among  which  were  glass, 
petroleum,  liquors,  matches,  etc.,  "except  as 
herein  specially  agreed  to  in  writing  upon 
this  policy,"  and  a  further  clause  stated 
that  "the  use  of  general  terms,  or  anything 
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jority  mle  led  the  insurers  to  insert,  in 
addition  to  the  usual  prohibitive  provi- 
sion, a  clause  reading,  "any  usage  or 
custom  of  trade  to  the  contrary  notwith- 
standing/' These  provisions,  however, 
have  not  accomplished  the  desired  pur- 
IK>se,  since  in  dealing  with  them  the 
courts  have  construed  them  liberally  in 
favor  of  the  insured,  and  have  declined 
to  hold  the  risk  avoided  by  reason  of  the 
keeping  of  the  prohibited  articles  where 
they  are  within  the  written  description 
of  the  property  insured. 

This  has  been  the  conclusion  where  the 
prohibitive  provisions  contained  clauses 
of  this  character,  and  the  written  portion 
insured  the  stock  of  a  merchant  tailor,^* 
a  stock  of  hardware  and  other  mer* 
chandise  usually  kept  in  a  retail  hard- 
ware store/^  the  stock  of  a  gold,  silver, 
and  nickle  plating  businebs,^^  a  stock  of 
jewelrv,  tools,  watch  and  jewelry  ma- 
terial,** a  stock  of  drugs,  oils,  paints,  and 
articles  usually  kept  in  retail  drug 
stores,^®  a  quantity  of  household  goods, 
including  gasolene  stove.'^ 


But  there  has  been  a  dissent  from  such 
a  construction  of  the  clause  in  ques- 
tion." 

It  has  been  held  that  the  rule  charging 
the  insurer  with  knowledge  of  the  pres- 
ence of  certain  articles  will  not  be  ex- 
tended to  those  articles  which  it  is 
doubtful  whether  the  written  description 
of  the  subject  of  the  insurance  em- 
braces.^ But  it  has  been  held  that  it 
need  not  be  shown  that  the  use  of  gas- 
olene, which  is  prohibited  by  the  policy, 
is  of  stich  vital  importance  to  the  con- 
duct of  the  insured's  business  that  it 
could  not  be  ignored,  as  the  necessity  for 
its  use  need  not  be  absolute.^ 

And  it  has  been  held  not  necessary 
that  the  usage  or  custom  to  keep  a  stock 
of  dynamite  in  a  hardware  store  should 
extend  to  the  whole  state,  bat  that  it  is 
sufficient  if  it  is  generally  recognized 
and  observed  by  those  engaged  in  the 
same  business  in  the  region  in  which  the 
right   is   asserted.'^ 


less  than  a  distinct  specific  agreement 
clearly  expressed  and  indorsed"  on  the 
policy,  should  not  be  construed  as  a  waiver 
of  a  restriction  in  the  printed  portion 
against  the  keeping  of  petroleum,  liquor, 
matches,  etc.,  and  it  was  held  that  the 
written  portion  of  a  policy  could  not  be 
construed  as  a  waiver  of  printed  provisions 
against  keeping  the  prohibited  articles,  and 
that  retailing  liquor,  whether  as  the  princi- 
pal or  incidental  business,  was  withm  the 
prohibition. 

16  Cropper  v.  Home  Ins.  Co.  (1912)  77 
Misc.  132,  136  N.  Y.  Supp.  1028  (presence 
of  customary  quantity  of  benzin). 

wPhenix  Ins.  CJo.  v.  Walters  (1900)  24 
lad.  App.  87,  79  Am.  St.  Rep.  257,  56  N.  E. 
257  (keeping  such  cynamite  as  was  usual 
in  stores  of  the  kind  insured.) 

"Lancaster  Silver  Plate  Co.  v.  National 
F.  Ins.  Co.  (1895)  170  Pa.  151,  50  Am.  St. 
Rep.  753,  32  Atl.  613  (keeping  the  usual 
quantity  of  benzin). 

w  Szymkus  v.  Eureka  F.  &  M.  Tns.  Co. 
(1904)  114  HI.  App.  401  (not  avoided  by 
the  use  of  a  small  amount  of  benzin  upon 
the  premises,  which  was  necessary  for 
cleaning  clocks  and  watches). 

WAckley  v.  Phenix  Ins.  Co.  (1901)  25 
Mont.  27",  64  Pac.  665  (usual  stock  of 
benzin  kept). 

80  American  Cent.  Ins.  Co.  v.  Green 
(1897)  16  Tex.  Civ.  App.  531,  41  S.  W.  74 
(use  of  the  gasolene  for  cooking  purposes). 

For  other  cases  which  contained  the 
clause  imder  consideration,  see  American 
Cent.  Ins.  Co.  v.  Chancey,  infra,  note  71, 
and  Fischer  v.  London  &  L.  F.  Ins,  Co. 
infra,  note  77. 

«l  Thus,  in  Norfolk  F.  Ins.  Co.  v.  Talley 
(1910)  112  Va.  413,  71  S.  E.  .534,  Ann. 
Cas.  1913B,  806,  a  more  strict  construction 
was  placed  on  a  provision  waiving  the  usage 
L.R.A.1917C. 


or  custom  of  trade,  and  it  was  held  that, 
neither  fraud  nor  mistake  being  alleged,  a 
policy  insuring  a  building  described  as  used 
"for  general  merchandise  purposes,*'  and  pro- 
viding that  it  should  be  void  "if  (any  use 
or  custom  of  trade  to  the  contrary  not- 
withstanding) there  he  ...  on  the 
above -described  premises  fireworks,**  was 
avoided  by  the  keeping  of  fireworks  in  the 
stock  of  the  store,  although  they  were 
usually  kept  in  stores  of  the  same  char- 
acter. The  court  in  this  case  stated  that 
the  meaning  of  the  policy  was  clear  that 
thereby  the  insured  expressly  undertook, 
by  accepting  the  policy,  not  to  claim  the 
benefit  of  any  custom  contrary  to  the  terms 
of  the  policy,  and  that  in  accepting  the 
policy  at  the  premium  named  she  sur- 
rendered the  right  to  carry  in  stock  such 
articles,  customarily  carried  in  stores  of 
the  kind  in  question,  as  were  expressly 
prohibited  by  the  terms  of  the  policy. 

at  Commercial  Ins.  Co.  v.  Melhraan  (1868) 
48  m.  313,  95  Am.  Dec.  543;  McFarland  v. 
Peabody  Ins.  Co.  fl873)  6  W.  Va.  425. 

2S  Lancaster  Silver  Plate  Co.  v.  National 
F.  Ins.  Co.  (1895)  170  Pa.  151,  50  Am.  St. 
Rep.  753,  32  Atl.  613. 

And  in  Sperry  v.  Insurance  Co.  of  N.  A. 
(1884)  22  Fed.  516;  where  the  policy  pro- 
vided that  if  gunpowder  is  "stored,  kept,  or 
used  in  any  building  on  which,  or  on  the 
contents  of  which,  there  is  any  insurance 
under  this  policy,  unless  by  special  consent 
expressed  in  the  body  of  the  policy,  naming 
each  article  specifically,"  it  should  be  void, 
was  held  to  be  no  violation  by  keeping 
powder  in  a  storehouse  on  an  adjoining  lot, 
some  3  or  4  feet  from  the  building  in  which 
the  insured  goods  were  contained,  although 
a  covered  way  connected  the  two  buildings. 

M  Traders*  Ins.  Co.  v.  Dobbins  (1904) 
114  Tenn.  227,  86  S.  W.  383. 
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&.  Insuratice    on    buildings. 

Where  the  insurance  is  on  a  building 
and  a  policy  describes  it  as  used  for  the 
purpose  of  a  certain  business  or  trade, 
it  is  generally  held  that  the  presence  of 
articles  customarily  used  in  such  a  busi- 
ness or  trade  as  that  designated  will  not 
avoid  the  policy,  although  a  printed 
clause  provides  that  the  presence  of  such 
articles  shall  render  the  policy  invalid. 
The  reasoning  in  such  cases  is  the  same 


as  that  where  a  stock  of  goods  of  a  cer- 
tain kind  is  insured,  which  customarily 
includes  articles  prohibited  by  a  printed 
provision  of  the  policy.  The  result 
stated  has  been  reached  where  a  policy 
on  a  building  described  it  as  used  for  a 
furniture  store  and  repair  shop,*^  for  a 
grocery  store,*^  for  manufacturing  of 
certain  kinds,*^  for  a  paint  shop,**  for 
a  wagon  shop,**  for  a  flour  mill,*^  and 
for  exhibition  purposes.'* 


W  Faust  V.  American  F.  Ins.  Co.  (1895) 
91  Wis.  158,  30  L.R.A.  783,  51  Am.  St. 
Rep.  876,  64  N.  W.  883,  where  the  policy  in 
writing  insured  a  furniture  store  and  re- 
pair Bhop,  and  the  printed  portion  of  the 
policy  prohibited  the  keeping  of  benzin,  and 
it  was  held  that  the  keeping  of  the  small 
quantity  necessary  for  use  in  such  business 
did  not  avoid  the  policy. 

••Renshaw  v.  Missouri  State  Mut.  F.  & 
M.  Ins.  Co.  (1890)  103  Mo.  696,  23  Am.  St. 
Rep.  904,  15  S.  W.  946,  where  a  policy  in- 
juring a  building  intended  to  be  occupied  in 
part  as  a  retail  grocery  store  specified  that 
it  should  be  void  if  goods  denominated 
hazardous  should  be  kept,  but  contained 
no  schedule  setting  out  what  came  within 
such  class,  and  it  was  held  that  the  insured 
had  a  right  to  keep  such  a  stock  of  gas- 
olene and  coal  oil  as  was  customary. 

«7  Citizen's  Ins  Co.  v.  McLaughlin  (1863) 
53  Pa.  486,  where  a  policy  described  the 
property  as  "the  buildings  of  their  tannery 
and  patent  leather  manufactory/'  and 
grante<l  the  privilege  of  ''keeping  not  more 
than  5  barrels  of  benzol  in  a  small  shed 
entirely  detached  from  all  the  other  build- 
ings, .  .  .  and  nowliere  else  on  said 
premises,**  and  an  avoidance  of  the  policy 
was  claimed  by  the  use  of  a  small  amount  of 
benzol   in   the   factory. 

Baumgardner  v.  Insurance  Co.  (1874)  1 
W.  X.  C.  (Pa.)  119,  where  the  property  was 
insured  as  a  rope  factory,  and  the  policy 
contained  a  provision  that  no  oil  should  be 
used  upon  the  insured  premises,  and  it  was 
held  that  recovery  could  be  had  if  the  use  of 
such  oil  was  necessary  to  the  business. 

Viele  V.  Germania  Ins.  Co.  (1868)  26 
Iowa,  9,  96  Am.  Dec.  83,  where  consent  to 
the  occupation  of  the  insured  building  for 
the  manufacture  of  window  shades  was 
held  to  imply  a  consent  to  the  use  of  benzin, 
which  was  necessary  to  the  business,  al- 
though the  policy  contained  a  provision 
prohibiting  the  keeping  of  benzin. 

Davis  V.  Pioneer  Furniture  Co.  (1899)  102 
Wis.  394,  78  N.  W.  506,  where  a  policy 
insured  a  ''furniture  factory,"  and  a  printed 
provision  stipulated  that  it  should  be  avoid- 
ed if  benzin  was  kept. 

Wheeler  v.  Traders  Ins.  Co.  (1885)  — 
N.  H.  — ,  1  Atl.  203,  wliere  a  policy  in- 
suring a  woolen  mill,  and  providing  for  an 
avoidance  of  the  policy  if  na])litha  was- 
used,  was  held  not  avoided  bv  the  use 
of  naphtha,  which  was  customarily  used 
in  such  establishments. 
L.B.A.1917C. 


Bryant  v.  Poughkeepsie  Mut.  Ins.  Co. 
(1858)  17  N.  Y.  200,  where  the  written  por- 
tion of  a  policy  insured  the  policy  holder 
"as  a  manufacturer  of  brass  clockwork,*'  and 
it  was  provided  by  a  printed  exception  that 
'^saltpeter  .  .  .  and  all  other  combusti- 
ble and  explosive  fluids  and  materials  are 
expressly  prohibited  from  being  deposited, 
stored,  used,  or  kept,  .  .  .  unless  by 
special  consent  in  writing  on  the  policy," 
and  the  presence  of  turpentine,  alcohol,  and 
saltpeter,  which  were  customarily  used  by 
manufacturers  of  clockworks,  was  held  not 
to  avoid  the  policy. 

MMascott  V.  First  Nat.  F.  Ins.  Co.  (1896) 
69  Vt.  116,  37  Atl.  255,  where  the  written 
portion  of  a  policy  insured  the  premises  as 
a  "paint shop,"  and  the  policy  contained  a 
printed  provision  that  tlie  use  of  benzin, 
which  was  an  article  customarily  used  in 
such  shops,  should  avoid  the  policy,  and 
a  recovery  was  allowed  although  the  fire 
was  caused  by  benzin. 

In  Russell  v.  Manufacturers*  &  BIdg.  F. 
Ins.  Co.  (1892)  50  Minn.  409,  52  X.  W.  006, 
where  the  printed  portion  of  a  policy  stated 
that  it  should  be  void  if  there  were  kept, 
used,^  or  allowed  on  the  premises  benzin, 
gasolene,  etc.,  and  the  typewritten  slip  at- 
tached to  the  policy  provided  that  the  prem- 
ises were  ''privileged  to  be  occupied  for 
liazardous  and  extrahazardous  purposes,''  it 
was  held  that  there  was  an  inconsistency 
between  the  printed  and  the  written  por- 
tion, and  that  tlie  latter  controlled,  and 
that  the  policy  was  not  avoided  by  using 
the  premises  as  a  paint  factory  in  which 
benzin  and  gasolene  were  kept  for  use  in 
the  manufacture  of  paints. 

89  Archer  v.  Merchants'  &  Mfrs.  Ins.  Co. 
(1809)  43  Mo.  434,  where  a  policy  issued 
"upon  a  wagonmaker's  shop  and  materials 
used  in  manufacturing  wagons"  provided 
that  the  insurer  should  not  be  liable  for 
damage  by  fire  resulting  from  explosions 
caused  by  gunpowder,  gas,  or  other  explo- 
sive substances,  nor  for  damage  occasioned 
by  the  use  of  camphene,  spirit  gas,  or  burn- 
ing fiuid,  unless  othewise  expressly  provided 
in  the  policy,  and  the  policy  was  held  not 
avoided  by  the  keeping  of  paint,  oils,  and 
other  materials  customarily  kept  in  such 
shops. 

*0  Washburn  v.  Miami  Vallev  Ins.  Co. 
(1880)  2  Flipp.  664,  2  Fed.  633,  where  a 
policy  insuring  a  flour  mill  contained  a  pro- 
vision that  the  insurer  should  not  be  liable 
for  losses  occasioned  by  the  explosion  **of 
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In  eases  involving  policies  insuring 
buildings,  however,  as  in  those  involving 
insurance  on  stocks  of  goods,  there  is 
some  conflict,  and  some  courts  have  re- 
fused to  allow  the  express  prohibitory 
provisions  to  be  overridden  by  the  gen- 
eral language  describing  the  insured 
property.'* 

///.  What  presence  of  articles  violates 
■   prohibitive  provisions. 

a.  Brohihiting  storing  and   keeping. 

Many  cases  have  dealt  with  the  eon- 
struction  and  meaning  of  provisions  that 
certain  articles  shall  not  be  stored  or 
kept.    Such  provisions  are  generally  con-  j 
sidered  to  import  the  idea  of  warehous- 


ing or  depositing  for  safe-keeping,  and 
are  usually  held  not  to  be  violated  by 
reason  of  the  presence  of  a  small  quanti- 
ty such  as  is  usually  found  on  premises 
such  as  those  insured,  or,  by  the  mere 
temporary  presence  of  the  designated  ar- 
ticles.** 

Thus,  provisions  that  the  policj'  shall 
be  avoided  if  gasolene  is  stored  or  kept 
are  not  violated  by  the  use  of  a  small 
quantity  on  the  insured  premises,  in  the 
usual  and  ordinary  way.'^ 

And  provisions  against  the  storing  of 
other  articles  have  been  held  not  vio- 
lated where  but  a  small  quantity  was 
kept  for  general  consumption  and  use, 
or  the  keeping  was  temporary.  Thus, 
such  a  keeping  has  been  held  not  to  vio- 


a  steam  boiler,  gunpowder,  or  any  other  ex- 
plosive substance,  .  .  .  unless  privilege 
shall  be  given  in  the  policy  to  keep  such 
articles,"  and  the  presence  of  a  substance 
known  as  flour  dust,  which  was  an  ex- 
plosive, was  held  to  be  contemplated  by  the 
policy,  and  the  losses  occasioned  by  reason 
of  such  dust  was  held  not  to  be  excepted. 

«iNew  York  v.  Brooklyn  F.  Ins.  Co. 
(1864)  41  Barb.  (N.  Y.)  231,  affirmed  on 
other  grounds  in  (1868)  3  Abb.  App.  Dec. 
251,  4  Keyes,  465,  where  the  policy  de- 
scribed a  building  as  one  used  for  exhibition 
purposes,  and  stated  that  it  contained  the 
property  of  exhibitors,  and  it  was  held  not 
avoided  by  the  presence  of  a  restaurant, 
kitchen,  acids,  burning  fluids,  steam  engines, 
etc.,  which  were  designated  in  the  policy  as 
hazardous,  as  the  nature  and  extent  of  the 
risk  must  have  been  known  to  the  insurers 
to  embrace  such  articles. 

8«  VVhitmarsh  v.  Charterr  Oak  F.  Ins.  Co. 
(1861)  2  Allen  (Maaa.)  581,  where  the 
policy  insured  a  building  occupied  ''as  a 
provision  and  grocery  store,"  and  provided 
that  it  should  be  of  no  effect  if  goods  de- 
nominated hazardous,  extrahazardous,  or 
specially  hazardous  were  kept  or  stored,  un- 
less permission  was  specially  obtained,  and 
it  was  held  to  be  avoided  by  the  keeping  of 
oil,  sulphur,  and  matches,  which  were  classi- 
fied as  hazardous  and  extrahazardous,  the 
court  stating  that  the  general  description 
of  the  building  as  one  occupied  as  a  pro- 
vision and  grocery  store  could  not  be  al* 
lowed  to  override  the  special  prohibition. 

And  Western  Assur.  Co.  v.  Rector  (1887) 
85  Ky.  294,  3  S.  W.  415,  where  a  policy  on 
a  storehouse  occupied  as  a  store  for  general 
merchandizing  was  held  avoided  by  keeping 
gunpowder,  although  gunpowder  was  usual- 
ly kept  in  country  stores,  it  being  provided 
that  the  policy  should  be  void  if  gunpowder 
was  kept. 

In  Davern  v.  Merchants  &  P.  Ins.  Co. 
(1852)  7  La.  Ann.  344,  where,  after  the  is- 
suance of  a  policy,  a  grocery  was  established 
in  the  insured  building,  which  was  described 
as  a  tenement  house,  and  articles  denomi- 
nated hazardous  were  sold  in  the  store,  the 
polio V  was  held  avoided  by  reason  of  a 
L.R.A.1917C. 


condition  that  the  keeping  of  such  articles 
should  avoid  the  policv. 

«In  Moore  v.  Protection  Ins.  Co.  (1848) 
20  Me.  97,  48  Am.  Dec.  514,  it  was  held  that 
a  condition  of  a  policy  upon  a  store  and 
stock  of  dry  goodn.  against  api>ropriating, 
applying,  or  using  the  store  for  keeping  or 
storing  goods  of  a  hazardous  character,  was 
merely  a  protection  against  appropriating 
the  property  for  a  depository  of  goods  of 
a  hazardous  character  as  a  sole  or  principal 
business,  and  that  the  keeping  of  a  hazard- 
ous article  for  sale  and  for  stock  did  not 
violate  such  a  condition. 

As  to  whether  articles  were  stored  or 
kept,  as  questions  for  jury,  see  IX. 

MLa  Force  v.  Williams  City  F.  Ins.  Co. 
(1891)  43  Mo.  App.  518  (occasional  intro- 
duction of  small  qnantities  of  gasolene  into 
a  house  for  the  purpose  of  destroying 
vermin  and  cleaning  clothes). 

Patterson  v.  Central  Canada  Ins.  Co. 
(1910)  20  Manitoba  L.  It  295,  where  only 
a  small  quantity  of  gasolene  was  kept  on 
hand  for  domestic  purposes. 

Thompson  v.  Equity  F.  Ins.  Co.  [1910]  A. 
C.  (Eng.)  692,  3  B.  R.  C.  1,  80  L.  J.  C.  P. 
N.  S.  13,  103  L.  T.  N.  8.  168,  26  Times  L. 
R.  616,  19  Ann.  Cas.  412,  where  the  only 
gasolene  kept  was  a  small  amount  in  the 
tank  of  a  gasolene  stove. 

Evangeline  Fruit  Co.  v.  Provincial  F 
Ins.  Co.  (1915)  51  Can.  S.  C.  474,  holding 
a  provision  for  avoiding  the  policy  if  more 
than  5  gallons  of  gasolene  were  'Icept  or 
stored"  "in  the  building  insured*'  not  vio- 
lated by  keeping  gasolene  in  a  barrel  out- 
side the  building  for  the  purpose  of  ob- 
taining the  daily  supply  of  5  gallons  for 
running  a  gasolene  engine  in  the  building. 

In  Renshaw  v.  Missouri  Stvite  Mut.  F.  & 
M.  Ins.  Co.  (1890)  103  Mo.  695,  23  Am.  St. 
Rep.  904,  15  S.  W.  945,  where  a  policy  on 
a  building  provided  that  it  should  become 
void  if  the  premises  were  used  for  the 
purpose  of  "storing"  articles  denominated 
hazardous,  it  was  held  not  to  prohibit  the 
keeping  of  gasolene  for  sale  in  a  grocery 
store  in  the  building. 

See  also  cases  under  note  41,  infra. 
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late  provisions  against  storing  oil  and 
its  products'**  or  gunpowder**  or  liquor*'' 
or  saltpeter**  or  flax**  or  hazardous  arti- 
cles such  as  tar.** 

ft.  Prohibiting  the  "keeping,  using,  or 
allowing  of  c€n*tain  articles,  and  simi- 
lar provisions. 

A  variance  from  the  provisions  in  the 


preceding  subdivision  is  found  in  some 
policies  which  contain  clauses  that  cer> 
tain  articles  shall  not  be  kept,  used,  or 
allowed  on  the  insured  premises.  These 
provisions  have  generally  been  construed 
to  have  reference  to  a  permanent  keep- 
ing or  using  of  the  designated  articles 
in  considerable  quantities,  and  have  been 
held  not  violated  by  the  temporary  use 


85  Buchanan  v.  Exchange  F.  Ins.  Co. 
(1874)  61  N.  Y.  26  (keeping  40  gallons  of 
kerosene  on  the  premises  for  lighting  the 
mill  which  was  insured,  the  quantity  being 
a  reasonable  one). 

Langdon  v.  New  York  Equitable  Ins.  Co. 
(1826)  1  Hall  (N.  Y.)  226,  affirmed  in 
(1831)  6  Wend.  623  (keeping  a  reasonable 
quantity  of  oil  and  spirituous  liquors  in  in- 
sured's grocery  store  for  the  purpose  of 
ordinary  retail  trade). 

Williams  v.  Fireman's  Fund  Ins.  Co. 
(1874)  54  N.  Y.  669,  13  Am.  Rep.  620: 
Williams  v.  People's  F.  Ins.  Co.  (1874) 
57  N.  Y.  274,  holding  a  provision  against 
'^storing  and  keeping"  certain  articles, 
including  petroleum  oil,  not  violated  by 
keeping  crude  petroleum  for  medicinal  pur- 
poses, such  provision  referring  to  keeping 
in  considerable  quantities. 

Mitchell  V.  London  Assur.  Co.  (1888)  16 
Ont.  App.  Rep.  262,  where  a  policy  insuring 
a  tugboat  excluded  liability  for  any  loss 
occurring  while  petroleum,  coal  oil,  burning 
fluid,  naphtha,  or  any  liquid  product,  or  any 
of  the  constituent  parts,  were  stored  or 
kept  on  the  insured  s  property,  and  it  was 
held  not  violated  by  keeping  about  a  gallon 
of  lubricating  oil  in  cans  for  the  purpose  of 
lubricating  the  engine. 

And  a  policy  covering  a  "stock  of  goods 
and  merchandise  contained  in"  the  insured's 
store,  which  provides  that,  in  case  the  build- 
ing shall  at  at  any  time  ''be  appropriated 
or  used  for  the  purpose  of  storing  or  vend- 
ing therein"  designated  articles,  "then  so 
long  as  the  same  shall  be  so  appropriated, 
applied,  or  used,  these  presents  sliall  cease 
and  be  of  no  effect,"  is  not  avoided  by  rea- 
son of  a  barrel  of  oil  being  temporarily 
left  in  the  back  room  of  the  store  near 
which  were  some  bunches  of  cotton  yarn,  oil 
being  among  the  articles  prohibited.  Leg- 
gett  v.  Mtntk  Ins.  Co.  (1856)  10  Rich.  L 
(S   C  \  202 

And  O'Niel  v.  Buffalo  F.  Ins.  Co.  (1849) 
3  N.  Y.  122,  where  a  policy  providing  that 
it  should  become  void  if  the  premises  were 
appropriated  "for  the  purpose  of  storing 
therein"  certain  articles  denominated 
hazardous,  among  which  were  oil  and 
turpentine,  was  held  not  avoided  by  the 
fact  that  plaintiffs  were  employed  in  re- 
pairing the  house  at  the  time  of  the  fire 
and  for  that  purpose  had  brought  into  it, 
and  kept  there  while  the  work  was  going 
on,  a  quantity  of  paint,  oils,  and  turpen- 
tine, it  being  held  that  the  object  of  the 
prohibitory  clause  was  to  prevent  the  house 
being  used  for  the  ordinary  deposit  of 
hazardous  goods,  and  not  the  occasional 
L.R.A.19nC. 


introduction  for  a  temporary  purpose,  of 
articles  necessary  to  make  the  house  tenant- 
able  as  a  dwelling. 

«6  Phoenix  Ins.  Co.  v.  Taylor  (1860)  5 
Minn.  492,  Gil.  393  (keeping  gunpowder  for 
retail  in  a  general  store). 

Cincinnati  Mut.  Ins.  Co.  v.  Corey  (1851) 
1  Ohio  Doc.  Reprint,  379  (keeping  a  keg  of 
gunpowder  as  part  of  insured's  stock  in  a 
country  store,  as  was  customary). 

S^Rafferty  v.  New  Brunswick  F.  Ins.  Co. 
(1842)  18  N.  J.  L.  480,  38  Am.  Dec.  525 
(keeping  spirituous  liquors  for  the  purpose 
of  consumption  or  for  sale  by  retail  to 
boarders  and  others). 

New  York  Equitable  Ins.  Co.  v.  Langdon 
(1831)  6  Wend.  (N.  Y.)  623  (keeping 
spirituous  liquors,  oil,  and  other  articles 
commonly  dealt  in  by  grocers,  in  quantities 
for  selling  at  retail  and  replenishing  stock). 

«« Bayly  v.  London  &  L.  Ins.  Co,  (1875) 
Fed.  Cas.  No.  1,145,  where  a  policy  insured 
a  stock  of  groceries  and  prohibited  the 
storing  or  vending  of  saltpeter  on  the 
premises,  and  the  insured  kept  on  hand 
only  a  small  quantity  for  the  purpose  of 
curing  meat  kept  in  stock. 

In  this  case  a  charge  that  there  could  be 
no  recovery  if  the  jury  found  that  this  pro- 
vision was  broken  by  the  storing  and  sell- 
ing of  saltpeter  *'in  any  considerable  quanti- 
ty" was  held  not  erroneous  because  of  the 
use  of  the  term  "considerable,"  where  the 
meaning  of  such  instruction  as  a  whole  was 
that  there  must  have  been  a  substantial 
violation  of  the  provision. 

8>  And  it  was  held  that  the  use  of  the 
term  "considerable  quantity"  in  such  an  in- 
struction was  not  objectionable  where  there 
was  evidence  that  there  was  a  keg  of  salt- 
peter on  the  premises,  as  such  evidence  was 
sufficient  to  make  the  term  applicable. 

For  other  cases  involving  the  keeping  ot 
saltpeter,  see  Stout  v.  Commercial  Assur. 
Co.  supra,  note  2;  Collins  v.  Farmville  Ins. 
&  Bkg.  Co.  supra,  note  3;  and  (Commercial 
Ins.  Co.  V.  Mehlman,  infra,  note  48. 

89  Hynds  v.  Schenectady  County  Mut.  Ins. 
Co.  (1874)  11  N.  Y.  554,  holding  a  policy 
providing  that  it  should  be  avoided  if  the 
premises  were  used  for  the  purpose  ot 
''storing  or  keeping"  any  of  the  articlea 
denominated  hazardous,  among  which  was 
flax,  not  avoided  by  reason  of  a  small 
quantity  of  undressed  flax  having  been  per- 
mitted to  remain  in  the  basement  of  the 
building  after  the  removal  of  flax  dressing 
machinery  a  few  days  before  the  issuance 
of  the  policy. 

40  Jn  Dohson  v.  Sotheby  (1827)  Moody  & 
M.    (Eng.)    90.  31  Revised  Rep.  718,  where 
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of  a  small  quantity  of  the  articles  pro- 
hibited.** 

These  provisions,  however,  have  been 
held  to  be  violated  by  keeping  gasolene 
or  8  gasolene  stove  for  regular  use  on  the 


premises,**  by  temporarily  keeping  a 
small  quantity  of  firecrackers,*'  by  stor- 
ing a  large  quantity  of  the  prohibited 
article  on   the  premises,**   and   by   the 


a  policy  insured  a  barn  at  a  low  rate  al- 
lowed only  on  buildings  in  which  no  fire 
was  kept,  and  contained  a  provision  that, 
if  the  building  should  be  "made  use  of  to 
store  or  warehouse  any  hazardous  goods'* 
without  the  consent  of  the  insurer,  the 
policy  should  be  forfeited,  it  was  held  not 
avoided  hy  making  a  fire  and  bringing  a 
barrel  of  tar  into  the  building  for  the  pur- 
pose of  repairing  it,  the  court  construing 
the  provision  as  forbidding  only  the  habitu- 
al use  of  fire  and  the  ordinary  deposit  of 
hazardous  goods,  and  not  their  temporary 
introduction  for  the  purpose  of  repairs. 

'41  Arnold  v.  American  Ins.  Co.  (1906) 
148  CaL  660,  25  L.R.A.(N.S.)  6,  84  Pac. 
182;  Columbia  Planing  Mill  Co.  v.  Ameri- 
can F.  Ins.  Co.  (1894)  59  Mo.  App.  204 
(taking  small  amount  of  gasolene  into 
building  to  be  used  for  cleaning  purposes) ; 
Smith  V.  German  Ins.  Co,  (1896)  107  Mich. 
270,  30  L.R.A.  368,  65  N.  W.  236  (leaving  5 
gallon  can  of  gasolene  which  was  to  be 
used  for  burning  for  a  few  days  in  the 
building) ;  Springfield  F.  &  M.  Ins.  Co.  v. 
Wade  (1902)  95  Tex.  698,  68  L.R.A.  714, 
93  Am.  St.  Rep.  870,  68  S.  W.  977  (bring- 
ing gallon  of  gasolene  on  premises  for 
temporary  use,  although  such  act  resulted 
in  the  destruction  of  the  property).  Fire- 
man's Fund  Ins.  Co.  v.  Shearman  (1899)  20 
Tex  Civ.  App.  343,  50  S.  W.  698  (experi- 
mental use  of  small  quantity  of  fluid  con- 
taining gasolene  to  determine  its  merits 
for  lighting). 

See  also  cases  under  note  34,  supra. 

And  it  will  be  noticed  that  in  Home  Ins. 
Co.  V.  Bridges,  ante,  276,  it  was  decided  that 
the  temporary  possession  on  the  premises 
of  a  few  quarts  of  gasolene  to  clean  an 
automobile  and  vulcanize  the  tires  was  not 
within  the  clause  of  a  policy  avoiding  it  if 
gasolene  was  kept,  used,  or  allowed  on  the 
premises. 

In  London  &  L.  F.  Ins.  Co.  v.  Fischer 
(1899)  34  C.  C.  A.  503,  92  Fed.  600,  affirming 
(1897)  83  Fed.  807,  it  was  held  that  the 
word  "allowed"  in  a  clause  providing  that 
the  policy  shall  be  void  "if  there  be  kept, 
used,  or  allowed"  on  the  premises  gasolene 
meant  that  the  condition  would  be  broken 
whether  the  keeping  and  using  of  a  pro- 
hibited article  was  done  by  the  insured,  or 
allowed  or  permitted  by  him  to  be  done  by 
someone  else,  and  did  not  embrace  more 
than  "kept  or  used,"  and  such  provision  was 
held  not  violated  by  carrymg  gasolene 
through  the  insured  store  from  a  shed  in 
the  back  yard. 

In  Gump  V.  National  Union  F.  Ins.  Co. 
(1912)  34  Ohio  C.  C.  36,  aflSrmed  (1912) 
86  Ohio  St.  326,  99  N.  E.  1130,  where  a 
policy  on  premises  occupied  by  a  manu- 
facturing plant  which  the  insurance  agent 
knew  was  operated  by  a  gasolene  engine 
L.R.A.1917C. 


I  provided  that  it  should  be  void  if  gasolene 
'  was  kept,  used,  or  allowed  on  the  premises, 
it  was  held  that  there  was  not  a  keeping, 
using,  or  allowing  of  gasolene  where  the 
supply  of  gasolene  was  kept  outside  the 
building,  and  the  only  gasolene  brought  into 
the  building  was  a  pint  bottle  kept  near 
the  gasolene  engine  and  used  for  starting 
it,  the  court  stating  that  such  use  must 
have  been  in  contemplation  of  the  parties 
when  the  insurance  was  written. 

In  Queen  Ins.  Co.  v.  Van  Giesen  (1910) 
136  Ga.  741,  72  S.  E.  41,  where  a  policy  in- 
suring furniture  stored  in  a  building  pro- 
vided that  it  should  be  void  if  gasolene  was 
kept,  used,  or  allowed  on  the  premises,  it 
was  held  that  if  an  employee  of  the  insured 
had  carried  a  can  of  gasolene  upon  the 
premises  for  the  purpose  of  burnmg  the 
building  containing  the  goods,  and  it  was 
so  used,  this  act  would  not  constitute  the 
keeping,  using,  or  allowing  contemplated  by 
the  policy,  there  being  no  complicity  on 
on  the  part  of  the  insured. 

4«McCurdy  v.  Orient  Ins.  Co.  (1906)  30 
Pa.  Super,  eft.  77,  where  a  tenant  of  the  in- 
sured set  up  a  gasolene  stove  in  his  kitchen 
for  domestic  use  the  day  before  a  fire  oc-' 
curred,  and  the  circumstances  were  held  not 
to  show  such  a  transient  and  incidental  use 
as  to  prevent  an  avoidance  of  the  policy, 
which  contained  a  provision  that  gasolene 
should  not  be  kept,  used,  or  allowed  "on 
the  premises." 

Boyer  v.  Grand  Rapids  F.  Ins.  Co.  (1900) 
124  Mich.  456,  83  Am.  St.  Rep.  338,  83  N. 
W.  124,  where  a  gallon  of  gasolene  was 
brought  upon  the  premises  for  use  in  a 
gasolene  stove. 

48  In  Heron  v.  Phoenix  Mut  F.  Ins.  Co. 
(1897)  180  Pa.  257,  36  L.R.A.  517,  57  Am. 
St.  Rep.  638,  36  Atl.  740,  the  placing  of 
fireworks  in  the  parlor  of  the  insured's  resi- 
dence on  the  3d  of  July  for  the  purpose  of 
using  them  in  a  celebration  on  the  next 
evening  was  held  to  render  the  insurance  on 
goods  contained  in  the  house  void,  the  policy 
providing  that  it  should  be  void  if  fireworks 
were  kept,  used,  or  allowed  on  the  prem- 
ises, "any  usage  or  custom  of  trade  or 
manufacture  to  the  contrary  notwithstand- 
ing." The  court  remarked  that  the  Pennsyl- 
vania courts  had  never  gone  the  length  of 
other  courts  in  construing  away  express 
provisions  or  stipulations  as  to  forfeiture. 
See,  however,  the  comparatively  recent  case 
of  McClure  v.  Mutual  F.  Ins.  Co.  under  II., 
where  the  more  liberal  construction  was 
adopted  by  the  Pennsylvania  court. 

44  Kennefick-Hammond  Co.  v.  Norwich 
Union  F.  Ins.  Soc.  (1904)  119  Mo.  App.  308, 
80  S.  W.  694,  affirmed  in  (1907)  205  Mo. 
294,  103  S.  W.  967,  where  a  policy  on  goods 
contained  in  a  warehouse  generally  used  to 
store    grain,    hay, .  etc.,    provided    that    it 
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manufacture  of  the  prohibited  articles 
contrary  to  custom.** 

Another  slight  variation  of  the  phrase- 
ology of  the  prohibitions  is  found  in 
policies  which  provide  that  certain  ar- 
ticles shall  not  be  kept  or  used.  Certain 
uses  have  been  held  to  be  within  such 
prohibitions.** 


Other  slight  variations  of  the  pto- 
hibitions  than  those  already  considered 
are  found  in  some  cases.  Thus,  pro- 
visions have  been  construed  stipulating 
that  certain  articles  shall  not  be  kept,*'' 
prohibiting  the  keeping  of  desigfnated 
goods  and  articles,^  pro\ading  for  an 
'  avoidance  of  the  policy  if  the  insured 


should  be  void  "if  there  be  kept,  used,  or 
allowed  on  the  above-described  premises, 
gunpowder,  ...  nitroglycerin,  or  other 
explosives,"  and  the  policy  was  held  avoid- 
ed by  storing  a  large  quantity  of  dynamite 
in  the  building  contrary  to  usage  and  a 
city  ordinance. 

«In  Lutz  v.  Royal  Ins.  Co.  (1903)  205 
Pa.  159,  54  Atl.  721,  it  was  held  that  a 
verdict  for  the  defendants  should  have  been 
directed  in  an  action  on  a  policy  on  a  build- 
ing, where  the  policy  provided  that  it 
should  be  void,  unless  otherwise  provided  by 
agreement,  'if  (any  usage  or  custom  of 
trade  to  the  contrary  notwithstanding) 
there  will  be  kept,  used,  or  allowed  on  the 
above -described  premises,  gunpowder  .  .  . 
or  other  explosives,"  and  contained  a  print- 
ed provision,  "privileged  to  be  occupied  as 
at  present  or  for  purposes  not  more  hazard- 
ous," and  it  appeared  that  a  part  of  the 
building  was  occupied  by  a  company  dealing 
in  photographic  supplies,  and  that,  although 
it  w^as  customary  for  dealers  to  put  up  and 
sell  in  small  packages  flashlight  powders,  it 
was  not  customary  for  them  to  manufacture 
such  powders  on  the  premises,  and  it  ap- 
peared that  the  company  in  question  manu- 
factured such  powders  on  the  premises  con- 
trary to  custom  and  without  the  insurer's 
consent  or  knowledge. 

*«  In  First  Cong.  Church  v.  Hoi  yoke  Mut. 
F.  Ins.  Co.  (1893)  158  Mass.  475,'l9  L.R.A. 
58?,  36  Am.  St.  Rep.  508,  33  N.  E.  572,  it 
was  held  that  naphtha  was  not  "kept,"  but 
that  it  was  "used,"  on  the  premises,  where 
for  nearly  four  weeks  a  naphtha  torch  was 
used  within  a  few  inches  of  the  wall  on 
the  outside  to  burn  off  paint. 

As  to  use  of  gasolene  for  burning  off 
paint,  see  also  I^banon  County  v.  Franklin 
F.  Ins.  Co.  infra,  note  93. 

In  Wheeler  v.  Traders'  Ins.  Co.  (1882)  62 
N.  H.  450,  13  Am.  St.  Rep.  682,  where  a 
policy  on  a  woolen  mill  and  its  contents  pro- 
vided that  if  the  insured  should  "keep  or 
use"  naphtha  the  policy  should  be  void  and 
all  insurance  thereunder  immediately  cease, 
the  risk  was  held  avoided  where  a  barrel 
of  naphtha  was  carried  into  the  insured's 
mill  and  a  watering  pot  was  filled  with  the 
naphtha  several  times  and  sprinkled  over 
wool  for  the  purpose  of  killing  moths,  al- 
though the  insured  supposed  that  the  liquid 
was  benzin,  which  he  had  ordered,  since 
under  such  circumstances  there  was  a  viola- 
tion of  the  provision  against  keeping  or 
using  naphtha. 

47  White  V.  Western  Assur.  Co.  (1886)  3 
Sadler  (Pa.)  267,  18  W.  N.  C.  279,  6  Atl. 
113,  where  a  policy  providing  that  if 
petroleum  should  be  kept  the  policy  should 
L.R.A.1917C. 


be  avoided  was  held  avoided  by  keeping 
petroleum  for  use  as  fuel  with  which  to 
generate  steam  to  run  machinery  in  the 
foundry  insured,  since  this  was  not  a  fuel 
without  which  the  foundrv  could  not  have 
been  run,  as  other  fuels  might  have  been 
used. 

In  Norwaysz  v.  Thuringia  Ins.  Co.  (1903) 
204  111.  334^  68  N.  E.  551,  where  a  permit 
to  use  a  gasolene  stove  provided  that  no 
gasolene  except  that  contained  in  the  stQre 
reservoir  should  be  kept  within  the  building, 
there  was  held  to  be  a  breach  where  a  can 
nearly  full  was  kept  in  the  building  for  the 
purpose  of  use  in  the  stove. 

In  Carlin  v.  Western  Assur.  Co.  (1881) 
57  Md.  515,  40  Am.  Rep.  440,  a  provision 
for  avoiding  the  policy  if  petroleum  was 
kept  on  the  premises  was  held  not  violated 
where  an  appropriate  supply  of  petroleum 
oil  was  kept  in  the  engine  room  for  lubri- 
cating purposes,  and  it  appears  to  be  a 
customary  article  used  in  the  insured's 
trade  for  lubricating  machinery. 

In  Putnam  v.  Commonwealth  Ins.  Co. 
(1880)  4  Fed.  753,  it  was  held  that  a  policy 
providing  that  it  should  be  void  *if  in  said 
premises  there  be  kept  .  .  .  petroleum, 
naphtha,  gasolene,  benzin,  ...  or  there 
be  kept  or  used  therein  camphene,  spirit 
gas,  or  any  burning  fluid  or  any  chemical 
oils,"  was  not  avoided  by  the  use  of  naphtha 
for  the  purpose  of  illumination,  the  court 
holding  that  naphtha,  being  forbidden  to  be 
kept  by  name  in  the  first  part  of  the  pro- 
vision, was  not  intended  to  be  included 
among  the  otlier  articles  to  be  kept  or  used 
under  the  second  description,  and  that  it 
was  not  therefore  forbidden  to  be  used 
where  the  use  did  not  involve  the  keeping 
within  the  meaning  of  the  word  '*kept '  in 
the  first  part  of  the  description,  and  that 
the  use  of  naphtha  to  light  the  premises 
could  not  be  considered  as  a  keeping  of  it. 

48  Thus,  a  policy  insuring  a  stock  of 
groceries,  provisions,  and  meat,  containing 
a  provision  that  it  should  be  avoided  by 
keeping  saltpeter  on  the  premises,  has  been 
held  avoided  by  keeping  a  keg  of  such 
article  on  the  premises  as  an  article  of 
merciiaiidise,  although  it  was  shown  to  be 
customary  in  meat  houses  to  keep  a  few 
ounces  on  hand  to  preserve  meat.  0)m- 
raercial  Ins.  Co.  v.  Mehlman  (1868)  48 
m.  313,  Of)  Am.  Dec.  543. 

For  other  cases  involving  the  keeping  of 
saltpeter,  see  Stout  v.  Commercial  Tnion 
Assur.  Co.  supra,  note  2;  Collins  v.  Fann- 
ville  Ins.  &  Bkg.  Co.  supra,  note  3;  and 
Bayly  v.  London  &  L.  Ins.  Co.  supra,  note 
38. 

It  has  been  held  that  the  mere  casual  or 
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should  have  or  keep  stated  things  on  the 
or  if   they   were   depositetl. 


premises,** 


used,  or  kept  in  the  insured  building.' 

/F.  What  artieles  are  within  prohibit 

tion. 

In  determining  what  artieles  are  with- 
in prohibitions  against  the  keeping  of 


certain  articles,  the  courts  have  as  a 
rule  construed  the  provisions  liberally 
in  favor  of  the  insured.  The  prohibi- 
tions are  various.  Many  of  them  in- 
volve petroleum  and  its  products.  Thus, 
clauses  have  been  construed  involving 
prohibitions  against  the  keeping  of  coal 
or  earth  oils  and  their  distillations,"  the 


accidental  presence  ia  an  insured  grocery 
store  of  an  excess  of  powder  above  the 
quantity  permitted  to  be  kept  is  not  such 
a  "keeping"  of  powder  as  will  avoid  the 
policy.  State  Ins.  Co.  v.  Hughes  (1888)  10 
Lea  (Tenn.)  461. 

And  a  policy  providing  that  it  shall  be 
avoided  if  there  is  a  "deviation  from  the 
municipal  ordinances  or  police  regulations, 
where  such  exist/'  but  permitting  the  in- 
sured, who  is  the  keeper  of  a  grocery,  to 
keep  76  pounds  of  gunpowder,  is  not  vio- 
lated by  the  temporary  presence  of  an  ex- 
cess of  this  amount,  although  a  police  regu- 
lation provides  that  no  person  shall  "keep 
on  hana  at  any  one  time,  either  for  sale,  or 
for  his  own  use,  more  than  50  pounds  of 
gunpowder.''     Ibid. 

In  New  York  v.  Hamilton  F.  Ins.  Co. 
(1S63)  10  Bosw.  (N.  Y.)  637,  affirmed  on 
other  ground  in  (1868)  39  N.  Y.  46,  100  Am. 
Dec.  400,  where  all  the  articles  contained  in 
a  building  erected  and  used  only  for  public 
exhibitions  were  articles  to  be  exhibited,  or 
to  be  used  as  means  and  instruments  of  ex- 
hibiting products  on  display,  there  wa<i 
held  to  be  no  use  of  the  building  ''for  the 
purpose  of  keeping  therein"  certain  articles 
which,  by  a  clause  of  the  policy,  were  de- 
nominated hazardous. 

Wliere  an  IndorBeroent  is  made  on  a 
policy  prohibiting  the  keeping  in  the  build- 
ing of  goods  or  merchandise  denominated 
hazardous,  which  reads,  "Permission  given 
to  keep  one  barrel  of  benzin  or  turpentine 
in  tin  cans,"  the  pei*mission  need  only  be 
complied  with  substantially,  and  this  is 
done  where  one  barrel  of  benzin  is  kept  in 
one  large  tin  can.  Maryland  F.  Ins.  Co.  v. 
Whiteford  (1869)  31  Md.  219,  1  Am.  Rep. 
45. 

Such  permission  gives  the  insured  the 
right  to  procure  the  benzin  in  the  usual 
way  and  to  transfer  it  from  the  wooden 
barrel  to  the  tin  can,  and  the  temporary 
bringing  of  the  barrel  upon  the  premises  for 
the  purpose  of  transfer  is  not  such  a  keep- 
ing of  it  in  the  wooden  barrel,  as  violates 
the  terms  of  the  indorsement.     Ibid. 

4»In  Mears  v.  Humboldt  F.  Ins.  Co. 
(1879)  92  Pa.  15,  37  Am.  Rep.  647,  where 
a  policy  on  a  flour  mill  provided  that  it 
should  be  void  if  the  insured  should  keep, 
have,  or  use  benzin,  the  use  for  about  two 
weeks  of  a  considerable  quantity  of  that 
article  for  cleaning  the  machinery  was  held 
not  to  avoid  the  risk,  it  being  held  that 
the  "use"  was  intended  to  prevent  the 
habitual  use. 

In  Hanover  F.  Ins.  Co.  v.  Stoddard  (1897) 
62  Neb.  745,  73  N.  W.  291,  evidence  that  an 
oil  pump  purchased  for  the  purpose  of 
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pumpine  gasolene  out  of  a  barrel  was  kept 
in  the  house,  but  had  not  been  used  for 
some  time,  and  that  part  of  a  barrel  of 
gasolene  was  kept  buried  in  the  ground  at 
some  distance  from  the  house,  was  held  too 
indefinite  to  show  a  violation  of  a  con> 
dition  providing  that  a  policy  should  become 
void  if  tlie  insured  should  have  or  keep  upon 
the  premises  gasolene  in  quantities  to  ex- 
ceed 5  gallons,  whether  the  loss  should 
originate  therefrom  or  otherwise,  and  giving 
permission  to  use  a  gasolene  stove,  provid- 
ed no  gasolene  except  that  contained  in  the 
reservoir  of  the  stove,  and  not  more  than 
5  gallons,  in  a  tight  and  entirely  closed  me- 
tallic can,  free  from  leak,  should  be  kept 
upon  the  premises  adjacent. 

60  Farmers  &  M.  Ins.  Co.  v.  Simmons 
(1858)  30  Pa.  299,  where  a  provision  that  a 
policy  should  be  void  if  camphene  or  lucifer 
or  friction  matches  should  be  deposited, 
used,  kept,  or  sold  in  the  insured  building, 
was  hel(i  violated  by  use  of  camphene  and 
matches  by  employees  of  the  insured,  it 
being  shown  that  the  insured  knew  or,  as  a 
prudent  man,  ought  to  have  known  of  such 
use,  and  it  was  held  that  mere  orders  to  the 
employees  unenforced  would  not  prevent  a 
forfeiture. 

*i  Thus,  the  term  **refined  coal  or  earth 
oils,"  as  used  in  a  provision  avoiding  the 
policy  if  camphene,  spirit  gas,  naphtha, 
benzin,  or  benzol,  chemical,  crude,  or  refined 
coal  or  earth  oils  are  kept'  on  the  premises, 
has  been  held  not  to  include  kerosene,  but 
to  have  reference  to  any  article  of  like  char- 
acter and  equally  dangerous  as  those  enum- 
erated, although  such  article  is  not  specific- 
ally named  in  the  policy.  Morse  v.  Buffalo 
F.  &  M.  Ins.  Co.  (1872)  30  Wis.  634,  11  Am. 
Rep.  587. 

In  Grand  Rapids  Hydraulic  Co.  v.  Ameri- 
can F.  Ins.  Co.  (1892)  93  Mich.  396,  53  N. 
W.  638,  where  the  policy  provided  that  it 
should  be  void  if  petroleum  or  any  of  its 
products  of  greater  flammability  than  kero- 
sene oil  of  a  certain  standard  were  kept, 
used,  or  allowed  on  the  premises,  it  was  held 
that  the  use  of  fuel  oil,  which  was  the 
residuum  from  the  distillation  of  petroleum, 
and  was  less  infiammable  than  kerosene, 
would  not  avoid  the  policy,  as  the  use  of 
such  product  was  within  the  exception. 

In  Queens  Ins.  Co.  v.  Sinclair  (1886)  1 
Ohio  C.  C.  496,  1  Ohio  C.  D.  276,  a  policy 
providing  that  it  should  become  void  in 
case  "gasolene  or  any  of  the  products  of 
petroleum  or  coal  oil  are  deposited,  stored, 
or  kept  or  used  for  light  on  the  premises, 
or  if  refined  coal  or  earth  oils  or  kerosene  in 
quantities  exceeding  5  gallons  are  deposited, 
stored,  or  kept  on  the  premises,"  wag  held 
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keeping  of  camphene,  spirit  gas,  burn- 
ing fluids,  etc.,**  and  the  use  of  gas- 
olene.*** 

A  warranty  by  the  insured  that  he 


would  use  only  a  certain  kind  of  oil  has 
been  held  not  violated  by  the  use  of  an- 
other oil  as  safe.** 
A  number  of  cases  have  dealt  with  the 


not  violated  by  placing  gasolene  in  a  tank 
underground,  30  feet  from  the  building, 
where  it  was  vaporized  and  the  vapor  con- 
veyed through  common  gas  pipes  into  the 
building,  to  be  used  for  light,  since  it  did 
not  come  within  the  meaning  of  gasolene, 
and  was  not  a  product  of  petroleum,  within 
the  terms  of  the  policy. 

In  King  County  F.  Ins.  Co.  v.  Swigert 
(1882)  11  IlL  App.  690,  a  prohibition 
against  keeping  petroleum  was  held  to  in- 
clude gasolene,  a  product  of  petroleum,  al- 
though gasolene  was  not  in  terms  named. 

And  in  Buchanan  v.  Exchange  F.  Ins.  Co. 
(1874)  61  N.  Y.  26,  a  prohibition  of  the  use 
of  rock  and  earth  oils  was  held  to  include 
kerosene. 

And  the  use  of  headlight  oil,  which  is  a  re- 
fined product  of  petroleum,  violates  a  pro- 
vision against  the  use  of  kerosene  and  other 
fluids  manufactured  from  earth  or  coal  oils. 
Couch  V.  Rochester  German  F.  Ins.  Co. 
(1881)  25  Hun  (N.  Y.)  469. 

In  King  County  F.  Ins.  Co.  v.  Swigert 
(lU,)  supra,  where  a  policy  provided  that 
it  should  be  void  if  articles  denominated 
extrahazardous  were  kept,  and  kerosene 
and  other  refined  coal  or  earth  oils  were 
classed  as  extrahazardous,  the  keeping  of 

§asolene,  which,   like   kerosene,  was   a   re- 
ned  coal  or  earth  oil,  was  held  to  avoid 
the  policy. 

Win  Wheeler  v.  American  Cent.  Ins.  Co. 
(1878)  6  Ho.  App.  235,  a  policy  containing 
a  provision  that  it  should  be  avoided  if  the 
insured  "keep  or  use  camphene,  spirit  gas, 
or  any  burning  fluid  or  chemical  oils,"  was 
held  not  avoided  by  reason  of  the  use  of  a 
burning  fluid  not  in  its  nature  like  cam- 
phene or  spirit  gas,  it  being  held  that  the 
words,  ''any  burning  fluid  or  chemical  oils," 
covered  only  such  fluid  or  oils  as  were  in 
their  nature  like  camphene  or  spirit  gas. 

In  Putnam  Commonwealth  Ins.  Co.  (1880) 
18  Blatchf.  368,  4  Fed.  763,  it  was  held  that 
"burning  fluid"  as  used  in  a  prohibitory 
clause  did  not  mean  any  fluid  that  would 
burn,  where  "burning  fluid"  was  classed  as 
specially  hazardous  under  another  pro- 
vision, but  that  it  meant  a  recognized 
article  known  by  that  name,  different  from 
naphtha  or  kerosene. 

In  Carlin  v.  Western  Assur.  Co.  (1881) 
57  Hd.  515,  49  Am.  Rep.  440,  it  was  held 
that  a  provision  that  the  policy  should  be 
void  if  there  was  "kept  or  used  therein 
camphene,  spirit  gas,  or  any  burning  fluid, 
or  any  chemical  oils,  without  written  per- 
mission in  this  policy  (except  the  use  of 
refined  coal  oil,  kerosene,  or  other  common 
oil  for  lights,  if  the  same  is  drawn  and  the 
lamps  filled  by  daylight),"  was  not  violated 
by  the  use  of  lard,  oil,  and  candles  for  light, 
as  such  provision  was  not  intended  to  stop 
the  use  of  articles  which  were  safer  than 
those  mentioned. 
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In  Mark  v.  National  F.  Ins.  Co.  (1881) 
24  Hun  (N.  Y.)  565,  aflirmed  in  (1883)  91 
N.  Y.  663,  where  the  policy  forbids  the  use 
of  camphene,  spirit  gas,  or  any  burning 
fluid  or  chemical  oil,  it  was  held  that,  with- 
out proof,  it  could  not  be  held  that  kero- 
sene came  under  the  words  "burning  fluid," 
the  court  stating  that  "burning  fluid"  did 
not  mean  every  fluid  that  would  burn. 

And  it  has  been  held  further  that  where 
carbon  oil  is  not  among  the  prohibited 
articles  in  the  condition  of  a  policy,  and  it 
is  not  shown  by  evidence  that  sucli  oil  is 
of  the  same  nature  as  camphene  and  spirit 
gas,  which  are  prohibited,  the  court  cannot 
take  judicial  notice  of  this  fact.  Hears  v. 
Humboldt  F.  Ins.  Co.  (1879)  92  Pa.  16,  37 
Am.  Rep.  647. 

In  Stettiner  v.  Granite  Ins.  Co.  (1856)  6 
Duer  (N.  Y.)  594,  where  the  policy  provided 
that  lighting  the  premises  "by  camphene  or 
spirit  gas"  without  written  permission 
should  avoid  the  policy,  and  there  was  evi- 
dence that  the  premises  had  been  lighted 
"by  burning  fluid,"  it  was  held  that  the 
court  could  not  say  that  burning  fluid  was 
one  of  the  articles  prohibited  by  the  policy 
and  that  there  was  a  breach  of  the  con- 
dition. 

As  to  provisions  as  to  lighting  and  light- 
ing materials,  see  V. 

As  to  questions  for  the  jury,  see  IX. 

Mln  Phoenix  Ins.  Co.  v.  Shearman  (1897) 
17  Tex.  Civ.  App.  456,  43  S.  W.  930,  where 
a  policy  provided  that  it  should  be  void  "if 
(any  usage  or  custom  of  trade  or  manu- 
facture to  the  contrary  notwithstanding) 
there  be  kept,  used,  or  allowed  on  the  above- 
described  premises  .  .  .  gasolene,"  a 
showing  that  the  insured  purchased  a  gallon 
of  gasolene  and  used  it,  with  other  ingredi- 
ents, for  burning  in  coal  oil  lamps,  was  held 
not  to  establish  a  forfeiture,  since  it  would 
not  be  presumed  in  aid  of  a  forfeiture  that 
the  gasolene  did  not  lose  its  identity  when 
mixed  with  other  ingredients  to  make  an 
illuminating  fluid,  but  the  burden  of  estab- 
lishing the  fact  that  it  did  retain  its 
identity  was  upon  the  insurer, 

M  Thus,  in  Copp  v.  German  American  Ins. 
Co.  (1881)  51  Wis.  637,  8  N.  W.  127,  616, 
where  the  insured  in  his  application,  which 
was  made  a  part  of  the  contract,  and  a  war- 
ranty, specified  that  he  agreed  to  use  only 
lard  and  sperm  oil  for  lubricating  in  the 
mill,  and,  in  the  usual  course  of  business,  he 
ordered  lard  and  sperm  oil  for  lubricating 
purposes,  and  believed  that  he  obtained  and 
was  using  such  oil,  and  the  oil  used  con- 
tained lard  and  sperm  oil,  though  com- 
pounded with  a  product  of  petroleum,  it  was 
held  that,  if  the  oil  was  as  good  and  safe 
as  lard  and  sperm  oil,  no  substantial  breach 
of  the  condition  occurred. 
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construction  of  provisions  against  the 
keeping  of  gunpowder  and  other  explo- 
sives." 

F.  Provisions  as  to  lighting  and  lights 
ing  materials. 

Provisions    are    commonly    found    in 
fire    insurance    policies    regulating    the 


lighting  of  insured  premises,  and  the  use 
of  certain  fluids  for  lighting  purposes. 
It  is  generally  held  that  the  use  for  pur- 
poses other  than  those  designated  by 
such  regulations  or  in  other  ways  does 
not  avoid  the  policy .^ 

And  the  use  of  a  customary  oil  for 
lighting  has  been  held  not  to  avoid  the 


»» In  Tischler  v.  California  Farmers*  Mut 
P.  Ins.  Co.  (1884)  66  Cat  178,  4  Pac.  1169, 
it  was  held  that  a  provision  prohibiting  the 
keeping  or  using  of  "gunpowder"  on  the 
premises  was  not  violated  by  keeping  fire- 
works on  the  premises. 

In  Mechanics  &  T.  Ins.  Co.  v.  Floyd 
(1899)  20  Ky.  L.  Rep.  1538,  49  S.  W.  643,  a 
policy  insuring  a  stock  of  general  merchan- 
dise and  other  merchandise  not  more 
hazardous,  and  providing  that  a  stated 
amount  of  gunpowder  and  coal  oil  might  be 
kept,  was  held  not  avoided  by  the  keeping 
in  stock  of  a  small  amount  of  squibs  eon- 
tain  ing  only  about  a  pound  of  powder,  as 
these  were  not  more  hazardous  than  gun- 
powder or  coal  oil. 

It  was  held  in  Niagara  F.  Ins.  Co.  v. 
De  Graff  (1863)  12  Mich.  124,  that  a  pro- 
vision in  a  policy  that,  if  gunpowder  or 
other  articles  subject  to  legal  restrictions 
shall  be  kept  in  greater  quantities  or  in  a 
dilTerent  manner  than  provided  by  law,  the 
policy  shall  be  void,  referred  only  to  articles 
of  an  intrinsically  dangerous  nature,  such  : 
as  are  liable  to  cause  injury  accidentally  or  j 
by  carelessness,  and  did  not  refer  to  liquors, 
although  traffic  therein  was  made  illegal  by 
statute. 

In  Sperry  v.  Springfield  F.  &  M.  Ins.  Co. 
(1886)  26  Fed.  234,  where  a  policy  provid- 
ed that  it  should  be  void  if  nitroglycerin 
was  kept  upon  the  premises,  it  was  held 
that  the  keeping  of  dynamite  or  giant 
powder  thereon  would  avoid  the  policy. 

In  Penman  v.  St.  Paul  F.  &  M.  Ins.  Oo. 
(1910)  216  U.  S.  311,  54  L.  ed.  493,  30  Sup. 
Ct.  Rep.  312,  it  was  held  that  blasting 
powder,  although  it  might  be  a  less  danger- 
ous explosive  than  dynamite  or  gunpowder, 
was  nevertheless  included  in  the  words,  "or 
other  explosives,"  as  used  in  a  condition 
avoiding  a  policy  if  there  be  kept,  used  or 
allowed  on  the  premises  benzin,  benzol, 
dynamite,  ether,  fireworks,  gasolene,  Greek 
fire,  gunpowder,  nitroglycerin,  "or  other  ex- 
plosives." 

Duncan  v.  Sun.  F.  Ins.  Co.  (1831)  6  Wend. 
(N.  T.)  488,  22  Am.  Dec.  539,  where  the 
stores  insured  were  privileged  to  contain 
goods  extrahazardous,  and  the  words,  "gun- 
powder is  not  insurable  unless  by  special 
agreement,**  were  inserted  in  the  proposals 
annexed  to  a  policy  at  the  foot  of  a  clause 
headed  "Extrahazardous,"  and  it  was  held 
that  gunpowder  was  an  article  enumerated 
as  extrahazardous,  and  that  the  insurance 
was  not  forfeited  by  the  presence  of  gun- 
powder, although  the  policy  provided  that  it 
should  cease  if  the  building  was  used  for 
storing  any  article  denominated  extra- 
hazardous or  included  in  the  memorandum 
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of  special  rates,  unless  such  use  was  special- 
ly provided  for  or  agreed  to  in  writing,  the 
coivt  holding  that  the  insured  had  a  right 
to  put  gunpowder  in  the  building,  but  that, 
unless  it  was  insured  by  special  agreement, 
he  was  not  entitled  to  compensation  for 
gunpowder  destroyed. 

*«In  Snyder  v.  Dwelling-House  Ins.  Co. 
(1896)  69  N.  J.  L.  644,  69  Am.  St.  Rep.  625, 
37  Atl.  1022,  where  a  policy  provided  that  it 
should  be  void  if  there  should  be  kept  or 
used  petroleum  or  any  of  its  products  of 
equal  or  greater  inflammability  than  kero- 
sene oil  of  legal  standard,  "which  last  may 
be  used  for  lights  only,  provided  the  oil  be 
drawn  and  the  lamps  be  trinuned  and  filled 
solely  by  daylight,"  it  was  held  that  the 
quoted  portion  imported  a  regulation  of  the 
use  of  kerosene  oil  when  used  for  lighting 
purposes,  and  should  not  be  construed  to 
avoid  the  policy  by  a  reason  of  the  presence 
and  use  of  an  oil  stove  for  cooking. 

Phcpnix  Ins.  Co.  v.  Fleenor  (1912)  104 
Ark.  119,  148  S.  W.  650,  holding  that  the 
words  in  a  clause  relating  to  the  keeping  oi 
kerosene  oil,  'Vhich  last  may  be  used  for 
light  and  kept  for  sale  according  to  law,  but 
in  quantities  not  exceeding  five  barrels, 
provided  it  be  drawn  and  lamps  filled  by 
daylight,  or  not  less  than  10  feet  from  arti- 
ficial light,"  imported  a  regulation  of  the 
use  of  kerosene  oil  for  lighting  purposes, 
and  did  not  prohibit  its  use  in  heaters  to 
warm  rooms,  or  the  keeping  of  vessels  filled 
with  it  about  a  hotel,  or  the  storing  of  such 
oil  in  the  building  in  quantities  not  exceed- 
ing those  stipulated. 

In  Arkell  v.  Commerce  Ins.  Co.  (1877)  60 
N.  Y.  191,  25  Am.  Rep.  108,  where  a  policy 
insuring  goods  in  a  building  provided  that 
'^he  generating  or  evaporating  within  the 
building,  or  contiguous  thereto,  of  any  sub- 
stance for  a  burning  gas,  or  the  use  of  gas- 
olene for  lighting,  is  prohibited  unless  by 
special  agreement  indorsed  on  this  policy," 
it  was  held  not  violated  by  constructing 
works  for  the  purpose  of  manufacturing  gas 
from  gasolene,  where  the  gas  was  evaporat- 
ed in  a  tank  located  at  least  60  feet  from 
the  building;  nor  by  the  putting  in  the 
building  of  the  pipes  and  apparatus,  or  by 
the  lighting  of  the  building  with  such  gas. 

In  Liverpool  &.  L.  &  0.  Ins.  Co.  v.  Gun- 
ther  (1886)  116  U.  S.  113,  29  L.  ed.  675.  6 
Sup.  Ct.  Rep.  306,  on  second  appeal  (1889) 
134  U.  S.  110,  33  Ll  ed.  857,  10  Sup.  Ct. 
Rep.  448,  where  the  use  of  gasolene  wa^ 
prohibited  unless  there  was  written  permis- 
sion indorsed  on  the  policy,  a  clause  giving 
the  right,  for  lighting  purposes,  "to  use 
gasolene  gas,  gasometer,  blower,  and  gener- 
ator being  underground  about  60  feet  from 
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risk  where  it  was  not  expressly  men- 
tioned.*'' 

Nor  will  the  use  in  a  prohibited  way, 
in  order  to  make  repairs,  avoid  the  risk 
where  repairs  are  permitted."  It  has 
been  held,  however,  that  the  use  on  a 
single  occasion,  of  the  designated  lights 
ing  oil,  for  the  purpose  prohibited,  will 
avoid  the  risk.**® 


And  although  kerosene  is  allowed  to 
be  sold  in  a  store,  and  its  use  for  light- 
ing is  permitted  in  dwellings,  its  use  for 
lighting  in  a  store  has  been  held  to  avoid 
the  risk.*® 

Violation  of  provisions  prohibiting  the 
drawing  of  oil  at  night  has  been  held  to 
avoid  the  risk.*^    . 

It  seems  that  the  prohibition  of  the 


main  building,"  was  held  not  to  authorize 
the  storing  of  gasolene  on  the  premises,  or 
sanction  the  keeping  or  use  of  gasolene  or 
other  burning  fluid  except  in  the  lighting 
apparatus. 

As  to  effect  of  knowledge  of  agent  that 
prohibited   articles    were   on   premises,   see 

vir. 

w  Buchanan  v.  Exchange  F.  Ins.  Co. 
(1874)  61  N.  Y.  26,  where  a  policy  provided 
that  petroleum,  rock,  and  earth  oils  should 
not  be  stored  or  used  on  the  premises  with- 
out written  permission  indorsed  on  the 
policy,  and  that  refined  coal,  carbon,  and 
kerosene  oil,  when  stored  in  less  quantities 
than  ten  barrels,  should  be  classed  as  extra- 
hazardous, and  contained  a  clause  covering 
the  subject  of  lighting,  which  provided  that 
^'camphene,  spirit  gas,  or  burning  fluid, 
phosgen,  or  any  other  inflammable  liquid, 
when  used  in  stores,  warehouses,  shops,  or 
manufactories  as  a  light,  subject  the  goods 
therein  to  an  additional  cliarge,  and  permis- 
sion for  such  use  must  be  indorsed  in  writ- 
ing on  the  policy;  otherwise  the  insurance 
shall  be  void,"  and  the  policy  was  held  not 
avoided  by  the  use  of  kerosene  oil  for  light- 
ing the  insured  mill,  or  by  the  storing  of  a 
reasonable  amount  on  the  premises  for  such 
purpose,  as  kerosene  was  not  mentioned  and 
was  customarily  used  for  lighting. 

As  to  what  articles  are  within  prohi- 
bition, see  IV. 

M  In  Au  Sable  Lumber  Co.  v.  Detroit 
Mfrs.  Mut.  F.  Ins.  Co.  (1891)  89  Mich.  407, 
50  N.  W.  870,  where  the  policy  insured  a 
sawmill  and  bound  the  insured  '*not  to  use 
open  lights/'  but  gave  permission  to  make 
'necessary  repairs,  the  use  of  a  torchlight  in 
the  engine  room,  which  was  required  to 
make  repairs,  was  held  not  to  constitute 
a  breach  of  the  policy. 

^9  Matson  v.  Farm  Buildings  Ins.  Co. 
(1878)  73  N.  Y.  310,  29  Am.  Rep.  149, 
where  a  stipulation  in  a  policy  that  the  in- 
surer should  not  be  liable  for  a  loss  oc- 
casioned by  the  use  of  kerosene  oil  as  a 
light  in  any  barn  or  outbuilding  was  held 
not  merely  a  provision  against  the  habitual 
use  of  kerosene,  but  a  stipulation  against 
its  use  upon  a  single  occasion  if  it  caused  a 
loss. 

And  it  was  further  held  that  the  pro- 
vision was  not  confined  to  the  use  of  the 
article  by  the  insured,  but  that  its  use 
as  a  light  by  any  member  of  her  house- 
hold was  within  the  terms  of  the  policy. 
Ibid. 

60  In  C^rf  V.  Home  Ins.  Co.  (1852)  44 
Cal.  320,  13  Am.  Rep.  165,  where  a  policy 
insuring  the  goods  and  fixtures  of  a  store 
L.R.A.1917C. 


provided  that  it  should  be  void  if  the  in- 
sured should  keep  any  burning  fluid  or 
chemical  oils  w^ithout  written  permission, 
and  further  provided  that  kerosene  oil 
might  be  used  for  light  in  dwellings,  and 
kept  for  sale  in  stores  in  quantities  not 
exceeding  a  certain  amount,  it  was  held  that 
a  forfeiture  resulted  where  a  kerosene  lamp 
!  was  left  burning  on  the  counter  in  the 
store  each  night  for  protection  against 
burglars. 

And  it  was  held  that  the  premises  upon 
which  the  kerosene  oil  was  actually  used 
as  a  light  did  not  constitute  the  dwelling 
of  the  insured  within  the  meaning  of  the 
policy,  although  the  insured  and  his  clerks 
occupied  a  small  room  back  of  the  store 
for  sleeping,  and  the  court  saying  that,  even 
if  the  room  occupied  by  them  should  be  con- 
sidered as  a  dwelling,  it  appeared  that  the 
use  of  the  kerosene  light  was  In  the  store. 
Ibid. 

As  to  provisions  with  respect  to  "prem- 
ises," "buildings,"  etc.,  where  articles  pro- 
hibited are  kept,  see  VI. 

61  Vandervolgen  v.  Jirlanchester  F.  Assur. 
Co.  (1900)  133  Mich.  291,  82  N.  W.  46, 
where  a  policy  provided  that  it  should  be 
void  if  there  be  kept  or  uaed  on  the  prem- 
ises "petroleum  or  any  or  its  products  of 
greater  inflammability  than  kerosene  oil  of 
the  United  States  standard  (which  last  may 
be  used  for  lights  and  kept  for  sale  accord- 
ing to  law,  but  in  quantities  not  exceeding 
five  barrels,  provided  it  be  drawn  and  lamps 
filled  by  daylight,  or  at  a  distance  not  less 
than  10  feet  from  artificial  light),"  and  a 
forfeiture  was  held  to  be  incurred  where 
one  whose  property  was  insured  as  the 
property  of  a  hardware  merchant  attempted 
to  draw  oil  at  night  at  a  distance  about  2 
feet  from  an  oil  tank. 

And  it  was  held  that  the  fact  that  the 
policy  purported  to  insure  a  stock  of 
"paints,  oils  .  .  .  and  such  other  goods 
as  are  usually  kept"  in  a  hardware  store, 
did  not  prevent  the  application  of  the  stipu- 
lation regulating  the  use  of  kerosene  upon 
the  premises.     Ibid. 

The  words  "for  lights"  in  a  policy  giving 
permission  to  use  kerosene  or  like  oil  "for 
lights,  if  the  same  is  drawn  and  the  lamps 
are  filled  and  trimmed  by  daylight  only," 
are  restricted  in  meaning  to  ligfiting  the 
insured  premises  only;  and  the  words 
,  "by  daylight"  are  intended  to  prevent  the 
use  of  artificial  lights  from  which  the  oil 
might  catch  fire.  Gunther  v.  Liverpool  &  L. 
&  G.  Ins.  Co.  (1889)  134  U.  S.  110,  33  L. 
ed.    857,    10   Sup.    Ct.    Rep.    448. 

And  a  policy   giving  permission  to   use 
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use  of  an  article  for  lighting  need  not  be 
express,  but  may  be  implied.®* 

F/.  ]Prov^lsiona  with  reaped  to  **prem- 
ises,*'  *'huildings,**  ete.,  where  artK 
cle»  prohibited  are  kept. 

The  word  ^^premises/'  as  used  in  poli- 
cies on  buildings  containing  provisions 
for  forfeiture  if  prohibited  articles  are 
kept,  used,  or  allowed,  etc.,  on  the  prem- 
ises, has  been  held  to  refer  to  the  insured 


building,  and  not  to  include  buildings 
not  connected  with  the  one  insured ;  ^ 
and  it  has  also  been  held  not  to  include 
the  yard  of  the  insured  building.®* 

But  the  use  of  a  naphtha  torch  in  close 
proximity  to  the  insured  building  is  a 
use  on  the  premises.®* 

It  has  been  held  that  a  provision  pro- 
hibiting the  keeping  of  certain  arlu*los 
"on  the  insured  premises"  is  inapplic- 
able where  the  policy  insured  personalty 
only.®® 


kerosene  oil  if  the  same  is  drawn  and  the  i 
lamps  are  filled  by  daylight,  but  providing  I 
that  otherwise  the  policy  should  be  null  and 
void,  is  avoided  where  two  witnesses  tes- 
tified that  they  went  at  night  to  the  oil 
room  on  the  insured  premisea,  with  a 
lighted  lantern,  which  they  set  on  the 
floor,  and  drew  oil  from  a  barrel,  and  that 
during  the  process  a  fire  started  from  the 
oil  which  was  spilled  on  the  floor,  and  the 
insured  testified  that  he  saw  the  oil  room 
burst  into  flame.    Ibid. 

And  a  clause  in  a  policy  gi-anting  per- 
mission "to  keep  not  exceeding  live  barrels 
of  oil  on  said  premises"  does  not  dispense 
with  a  printed  regulation  as  to  precautions 
in  handling  or  using  such  oil  in  filling  lights. 
Ibid. 

In  Jones  v.  Howard  Ins.  Co.  (1887)  10 
W.  Y.  S.  R.  120,  it  was  held  that  a  policy 
providing  that  the  insurer  "  'will  not  be 
liable  for  loss  or  damage  caused  by  the 
working  of  mechanics  on  the  premises.' 
.  .  .  nor  for  the  use  of  kerosene  except 
for  lights,  .  .  .  the  lamps  to  be  filled 
and  trimmed  by  daylight  and  without  the 
use  of  artificial  light,"  did  not  provide  for 
a  forfeiture  of  the  policy  if  kerosene  lamps 
are  used  and  filled  by  night  or  by  artifi- 
cial light,  but  exempted  the  insurer  from 
loss  thereby  caused. 

88  Thus,  in  Westfall  v.  Hudson  River  F. 
Ins.  Co.  (1855)  12  N.  Y.  289,  where  the 
policy  contained  a  provision  that  "cam- 
phene,  .  .  .  when  used  in  stores  or 
warehouses  as  a  light,  subjects  the  goods 
therein  to  an  additional  charge,  .  .  . 
and  premium  for  such  use  must  be  indorsed 
in  writing  on  the  policy,"  it  was  held  that, 
although  it  did  not  state  that  camphene 
could  not  be  used  without  payment  of  ad- 
ditional premium,  yet  the  implication  was 
almost  as  strong  as  if  the  language  had 
been  express,  and,  that  the  use  of  camphene 
to  light  the  insured's  store  without  obtain- 
ing the  insurer's  consent  and  paying  the  ad- 
ditional premium  would  avoid  the  risk. 

W  Fireman's  Fund  Ins.  Co.  v.  Shearman 
(1899)  20  Tex.  Civ.  App.  343,  50  S.  W.  598, 
where  the  keeping  of  gasolene  in  a  coal 
shed  situated  in  the  same  yard  with  the 
insured  building,  but  not  connected  with 
it,  was  held  not  a  keeping  on  the  premises. 

Allemania  F.  Ins.  Co.  v.  Pittsburg  Ex- 
position Soc.  (1887)  8  Sadler  (Pa.)  424,  11 
AtL  672,  where  the  insured  building  was 
situated  in  exposition  grounds,  and  there 
L.R.A.1917C. 


was  a  stable  about  25  or  50  feet  distant 
in  which  fireworks  were  stored  when  the 
loss  occuned,  the  meaning  of  the  word 
•'premises"  being  held  to  be  confined  to  the 
building  insured. 

64  T^  Force  v.  Williams  City  F.  Ins.  Co. 
(1891)  43  Mo.  App.  618,  where  a  policy 
describing  the  property  insured  as  **his  twd- 
story  brick  dwelling"  house  with  addition, 
occupied  for  family  residence,  was  held  not 
to  be  avoided  by  keeping  gasolene  in  the 
yard,  10  or  12  feet  from  the  house. 

Northwestern  Mut.  L.  Ins.  Co.  v.  Ger- 
mania  F.  Ins.  Co.  (1876)  40  Wis.  446,  where 
the  word  "premifies,"  as  used  in  a  policy  in- 
suring a  building  to  be  used  as  a  hotel,  and 
providing  'that  **no  gasolene  is  to  be  stored 
on  the  premises,"  was  held  to  mean  the 
building  insured,  and  there  was  held  to  bo 
no  violation  by  reason  of  depositing  gaso- 
lene, which  was  allowed  for  lighting  pur- 
poses in  reasonable  quantities,  on  the  in- 
sured's lot  outside  the  building. 

«B  First  Con.  Church  v.  Holyoke  Mut.  F. 
Ins.  Co.  (1893)  158  Mass.  475,  19  L.R.A. 
587,  35  Am.  St.  Rep.  508,  33  N.  E.  572, 
where,  for  nearly  four  weeks,  a  naphtha 
torch  was  used  within  a  few  feet  of  the 
wall  of  the  insured  building  for  burning  off 
paint,  and  tlie  court  stated  that  it  would 
be  a  narrow  and  imreasonable  construction 
to  say  that  the  use  of  naphtha  was  not 
on  the  premises  because,  while  in  liquid 
form,  it  was  a  few  inches  outside  the  wall, 
when  it  was  made  to  produce  an  efi'ect 
directly  on  the  premises  by  burning  it  in 
the  form  of  gas  and  directing  it  against 
the  building. 

66Leggett  V.  JFAnn.  Ins.  Co.  (1856)  10 
Rich.  L.  (S.  C.)  202,  where  a  policy  on  a 
stock  of  goods  prohibited  the  keeping  of 
gunpowder  '*upon  or  in  the  premises  in- 
sured," the  word  "premises"  being  held  to 
mean  some  building  insured,  and,  no  build- 
ing having  been  insured  by  the  policy,  the 
word  was  held  inapplioable. 

And  in  Moslcy  v.  V^ermont  Mut.  F.  Ins. 
Co.  (1882)  55  Vt.  142,  where  the  policy 
insured  "goods"  and  "goods  and  groceries," 
and  contained  a  clause  forbidding  the  keep- 
ing of  gunpowder  for  sale  or  on  storage 
"upon  or  in  the  premises  insured,"  the  word 
"premises'  was  held  to  have  reference  to 
lands  and  tenements,  and  not  to  "goo<iS 
and  groceries,"  and  the  keeping  of  gun- 
powder on  "promises"  not  insured  was  held 
not  to  avoid  the  policy.  „ 
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And  a  provision  of  this  kind  in  a 
policy  on  personalty  has  been  held  not 
avoided  by  keeping  the  prohibited  arti- 
cle outside  the  building  in  which  the  in- 
sured property  was  situated.^ 

And  a  provision  prohibiting  the  use  of 
certain  articles  for  lighting  in  stores  has 
been  held  not  to  extend  to  their  use  in  a 
sleeping  apartment.®* 

But  an  addition  to  the  building  in 
which  the  insured  property  was  situated 
has  been  held  a  part  of  the  premises.® 

Where  the  insured  was  a  lessee  of  only 
part  of  a  building,  it  has  been  held  that 
no  violation  of  a  provision  against  keep- 
ing certain  articles  on  the  premises 
would  result  because  such  articles  were 
kept  by  other  tenants  in  their  part  of 
the  building.7® 

In  Kennefick -Hammond  Co.  v.  Norwich 
Union  F.  Ins.  See.  (1904)  119  Mo.  App.  308, 
affirmed  in  (1907)  205  Mo.  294,  103  S.  W. 
957,  where  a  prohibitive  clause  in  a  policy 
insuring  goods  while  located  in  a  described 
building  stipulated  that  the  policy  should 
become  void  if  certain  gas  or  vapor'  was 
generated  in  the  building  or  adjacent  there- 
to, or  if  there  were  kept,  used,  or  allowed 
on  the  above  premises  certain  explosives, 
it  was  held  that  the  policy  was  avoided 
by  keeping  explosives  in  the  building,  al- 
though the  building  itself  was  not  insured, 
it  being  held  that  Ihe  words  "building"  and 
"premises"  were  used  interchangeably,  and 
that  the  prohibition  went  to  the  keeping 
of  the  articles  in  the  building  where  the 
goods  insured  were  located.  The  Leggett 
Case  (S.  C.)  supra,  was  distinguished  on  the 
ground  that  the  provisions  of  the  policy  in- 
volved in  that  case  were  different, 

•■^Carlin  v.  Western  Assur.  Co.  (1882)  57 
Md.  515,  40  Am.  Rep.  440,  where  a  policy 
which  forbid  the  keeping  of  petroleum  on 
the  "premises,"  was  held  not  avoided  by 
keeping  petroleum  in  a  small  house  or  en- 
gine room  separated  from  the  building  con- 
taining the  property  insured. 

Rau  V.  Westchester. F.  Ins.  Co.  (1899)  36 
App.  Div.  179,  55  W.  Y.  Supp.  459,  where  a 
policy  on  machinery,  "all  contained  in  the 
brick  building  with  frame  additions  at- 
tached," providing  that  it  should  be  void 
if  "there  be  kept,  used,  or  allowed  on  the 
above-described  premises  benzin"  exceeding 
a  certain  quantity,  was  held  not  avoided  by 
keeping  benzin  to  a  greater  amount  than 
that  specified,  in  a  building  some  distance 
from  those  containing  the  insured  property, 
in  no  way  connected  with  them,  the  court 
holding  that  the  word  "premises"  could  be 
construed  to  mean  only  those  buildings 
which  were  mentioned  as  containing  the 
insured  property,  and  not  the  lot  outside. 

M  Williams  v.  Fireman's  Fund  Ins.  Co. 
(1874)  64  N.  y.  569,  13  Am.  Rep.  620,  where 
there  was  a  provision  in  a  policy  on  goods 
and  fixtures,  that  "camphene,  spirits,  gas, 
or  'burning  fluid,*  or  any  similar  inflammable 
L.R.A.1917C. 


FJ/.  Effect  of  knowledge  of  agent  that 
prohihited  articles  were  on  premises. 

For  a  general  discussion  of  the  power 
of  agents  to  bind  insurers  by  oral  waiver 
or  estoppel  in  pais  as  to  forfeitures  oe- 
curring  after  issuance  of  policy  and  be- 
fore loss,  under  policies  requiring  con- 
sent or  waiver  to  be  in  writing,  see 
annotation  to  Industrial  Mut.  Indemnity 
Co.  V.  Thompson,  10  L.R.A,(N.S.)  1064. 

Where  the  insurer's  agent  had  knowl- 
edge that  prohibited  articles  were  kept 
on  the  premises,  it  has  been  held  that  the 
policy  would  not  be  avoided  by  reason  of 
the  presence  of  such  articles,  although 
it  contained  a  provision  that  it  should  be 
avoided  if  the  articles  were  kept.  This 
conclusion  has  been  reached  where  the 
agent  knew  that  gasolene  was  kept ;  '^^ 

fluid,  when  used  in  stores,  warehouses, 
shops,  or  manufactories  as  a  light  sub- 
jects the  goods  therein  to  an  additional 
charge,  and  such  use  renders  this  policy 
void  unless  permission  therefor  shall  be  in- 
dorsed in  writing  hereon,"  and  the  provi- 
sion was  held  not  to  apply  to  using  a  light 
in  the  insured's  sleeping  apartment. 

See  also  in  this  connection,  Cerf  v.  Home 
Ins.  Co.  supra,  note  60. 

MBoyer  v.  Grand  Rapids  F.  Ins.  Co. 
(1000)  124  Mich.  455,  83  Am.  St.  Rep.  338, 
83  N.  W.  124,  where  a  one-story  addition 
to  a  three-story  building,  which  had  been 
used  and  occupied  in  connection  with  such 
building  for  a  long  period,  was  held  a  part 
of  the  premises  within  the  meaning  of  a 
policy  insuring  goods  in  the  main  building, 
and  providing  that  the  policy  should  be  void 
if  gasolene  was  kept,  used,  or  allowed  on 
the   premises. 

TO  Central  Market  Co.  v.  North  British  & 
M.  Ins.  Co.  (1914)  245  Pa.  272,  91  Atl.  662, 
where  an  insurer,  with  knowledge  of  all  the 
facts,  issued  a  policy  to  a  lessee  of  one  floor 
of  a  building,  covering  betterments,  fixtures, 
and  improvements  placed  in  the  building  by 
the  insured  for  use  in  his  moving  picture 
parlor,  and  the  insured  warranted  that  no 
moving  picture  films  would  be  kept,  stored, 
or  handled  **in  the  above-described  prem- 
ises," and  it  was  held  that  such  phrase  re- 
ferred to  the  first  floor,  which  was  leased 
by  the  insured,  and  not  to  the  whole  build- 
ing, the  other  parts  of  which  were  under 
the  control  of  third  parties. 

71  In  King  County  F.  Ins.  Co.  v.  Swigert 
(1882)  11  III.  App.  590,  it  was  recognized 
that  the  insurer  would  be  precluded  from 
setting  up  an  avoidance  of  the  policy  by 
reason  of  gasolene  being  kept  on  the  prem- 
ises in  violation  of  a  provision  of  the  policy, 
if  one  who  was  an  agent  of  the  company 
knew,  when  the  policy  was  issued,  that  gas- 
olene was  kept  and  used  on  the  premises. 
The  policy  in  this  case,  however,  was  ob- 
tained through  a  broker,  and  the  insurer 
was  held  not  chargeable  with  his  knowledge. 

American  Cent.  Ins.  Co.  v.  Chancey  (1910) 
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that  kerosene  was  used  for  lighting ;''' 
that  gunpowder  was  keptJ* 

And  the  same  result  has  been  reached 
where  the  agent  knew  that  the  building 
was  to  be  used  for  a  business  in  which 
articles  prohibited  were  usually  kept,'* 


or  knew  that  part  of  the  premises  was 
occupied  for  prohibited  usesJ* 

In  order  to  work  a  waiver  or  estoppel, 
however,  it  has  been  held  thai  the  agent's 
knowledge  that  prohibited  articles  are 
kept  must  be  present  in  his  mind  at  the 
time  the  policy  is  issuedJ* 


60  Tex.  Civ.  App.  61,  127  S.  W.  677,  where 
a  policy  was  isBued  upon  a  building  in  which 
a  restaurant  was  situated,  and  the  insur- 
er's agent  had  knowledge  that  gasolene  was 
used  in  connection  with  a  coffee  urn  in  the 
restaurant,  and  it  appeared  that  it  was  a 
reasonable  requirement  of  the  business  that 
enough  gasolene  be  kept  on  the  premises  to 
furnish  fire  for  the  stove  used  under  the 
urn,  and  it  was  held  that  the  issuance  of 
the  policy  carried  with  it  the  consent  of  the 
insurer  that  the  building  might  be  used  as 
a  restaurant  as  it  then  was  used,  notwith- 
standing a  condition  that  the  policy  should 
be  void  "if  (any  usage  or  custom  of  trade 
or  manufacture  to  the  contrary  notwith- 
standing) there  be  kept,  used,  or  allowed  on 
the  above-described  premises,  .  .  .  gas- 
olene>"  since,  by  issuing  the  policy  under 
these  circumjatances,  the  insurer  was  estop- 
ped to  set  up  a  forfeiture. 

7S  Bennett  v.  North  British  &  M.  Ins.  Co. 
(1888)  81  N.  Y.  273,  37  Am.  Rep.  601,  where 
the  insurer's  agent,  before  the  policy  was 
issued,  inspected  the  premises  and  saw  and 
was  told  that  kerosene  oil  was  sued  for 
lighting  purposes,  and  issued  a  policy  con- 
taining a  condition  that  it  should  be  void 
''if  camphene,  burning  fluid,  or  refined  coal 
or  earth  oils  were  kept  for  sale,  stored,  or 
used  on  the  premises  without  written  con- 
sent," and  it  was  held  that  the  insurer 
thereby  waived  the  condition  requiring  con- 
sent in  writing,  and  was  estopped  from 
avoiding  the  policy  on  the  ground  that  ker- 
osene oil  had  been  used  for  lighting. 

W  Peoria  M.  &  F.  Ins.  Co.  v.  Hall  (1864) 
12  Mich.  202,  where  a  policy  prohibiting 
the  keeping  of  gunpowder  "without  written 
j^ermission  in  the  policy"  was  held  not 
avoided  by  the  keeping  of  gunpowder  if  the 
agent  knew  it  was  kept,  and  to  be  kept 
after  the  issuance  of  the  insurance,  and  this 
was  held  true  whether  permission  was  in- 
dorsed on  the  policy  or  not,  or  whether  it 
was  intended  to  be  indorsed  thereon. 

And  it  has  been  held  that  a  clause  in  a 
policy  making  it  void  if  gunpowder  is  kept 
in  the  insured  building  without  written 
permission,  and  providing  that  nothing  less 
than  a  distinct  agreement  indorsed  on  the 
policy  should  be  construed  as  a  waiver  of 
any  condition  or  restriction  of  the  policy, 
is  waived  where  it  appears  that  the  Insured, 
at  the  time  of  the  loss,  had  a  few  pounds  of 
gunpowder  on  hand,  which  was  kept  with 
knowledge  and  express  permission  of  the 
insurer's  agent,  who  had  issued  a  previous 
policy  upon  the  same  property,  and  knew 
at  that  time  that  gunpowder  was  kept, 
and  expressly  permitted  it  without  calling 
attention  to  the  condition  of  the  policy 
prohibiting  such  keeping,  it  appearing  fur- 
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ther  that  all  premiums  had  been  paid  and 
accepted  by  the  insurer.  Reaper  City  Ins. 
Co.  V.  Jones  (1872)  62  111.  458. 

And  where  the  agent  who  took  the  policy 
testified  that  he  knew  that  gunpowder  and 
coal  oil  were  generally  kept  in  country 
stores  the  same  as  that  insiu'ed,  and  that, 
if  his  attention  had  been  called  to  the 
matter  at  the  time  he  issued  the  policy,  he 
would  have  indorsed  thereon  the  privilege 
of  keeping  them,  the  insurer  was  held  bound 
as  much  as  if  the  permission  intended  to  be 
given  by  the  agent  had  been  indorsed  on 
the  policy.  American  F.  Ins.  Co.  v.  Nugent 
(1886)  8  Ky.  L.  Hep.  110. 

74  Kenton  Ins.  Co.  v.  Downs  (1890)  90  Ky. 
236,  13  S.  W.  882,  holding  that  the  fact 
that  gunpowder  was  kept  in  a  building  did 
not  render  the  poUcy  void,  where  the  (quan- 
tity kept  was  not  in  excess  of  that  which 
the  policy  provided  might  be  kept  in 
'^stores,"  and  although  it  appeared  that  the 
biiilding  was  insured  as  a  dwelling,  the 
agent  had  knowledge  that  a  part  of  it  was 
used  as  a  store,  and  had  charged  more  than 
wa«  usual  in  ordinary  risks  because  of  this 
fact. 

75  Central  Market  Co.  v.  North  British  & 
M.  Ins.  Co.  (1914)  245  Pa.  272,  91  Atl  662, 
holding  that,  although  there  might  be  a 
breach  of  warranty  of  a  policy  issued  to 
a  lessee  of  one  floor  of  a  building,  which 
prohibited  the  storing  of  inflammable  Alms, 
by  reason  of  such  film  being  stored  in  other 
parts  of  the  building  occupied  by  other  ten- 
ants the  inaurer  could  not  take  advantage 
of  such  breach  where  its  agents  had  knowl- 
edge of  the  facts  shortly  after  the  policy 
was  Issued  and  made  no  objection,  but  gave 
permission  to  the  owners,  who  had  insur- 
ance on  the  whole  building,  to  store  such 
films  in  the  building,  and  the  insurer  sub- 
sequently received  the  premiums  due  from 
the  tenants. 

76  Georgia  Home  Ins.  Co.  v.  Jacobs  (1882) 
66  Tex.  366,  holding  that  evidence  that  the 
agent  of  the  insurer  knew  that  the  insured 
had  at  some  previous  time  kept  fireworks, 
which  were  prohibited  by  the  terms  of  the 
policy  issued,  at  another  store,  was  not 
sufficient  to  show  that  at  the  time  of  tak- 
ing the  policy  in  question  the  agent  knew 
that  fireworks  were  kept  in  the  stock,  and 
was  insufficient  to  work  a  waiver  of  the 
condition  prohibiting  the  keeping  of  such 
articles. 

Phcenix  Ins.  Co.  v.  Flemming  (1898)  65 
Ark.  54,  39  L.R.A.  789,  67  Am.  St.  Rep.  900, 
44  S.  W.  464,  where  it  was  held  that  an 
agent's  knowledge,  acquired  while  attend- 
ing to  his  own  affairs,  of  the  fact  that  fire- 
works were  kept  in  an  insured  stock  of 
goods,  must  have  been  present  in  his  mind 
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Where  the  agent's  authority  is  limited 
by  the  terms  of  the  policy,  it  has  been 
held  that  the  agent's  knowledge  of  the 
presence  of  the  prohibited  articles  will 
not  prevent  a  forfeiture.''^ 

And  the  same  has  been  held  where  the 
policy  provided  that  conditions  prohibit- 
ing the  keeping  of  certain  articles  should 
not  be  waived  except  by  a  written  agree- 
ment.''^* 

And  where  the  policies  contained  con- 
ditions of  this  kind,  parol  evidence  that 
the  insurer's  agent  agreed  or  represented 


that  the  prohibited  articles  might  be 
kept  upon  the  premises  has  been  held  in* 
admissible.''® 

VIII.  AdmiHsibility  of  parol  evidence 
that  prohibited  articles  were  cxtstO' 
marily  kept  on  such  premises  a» 
those  insured. 

Parol  evidence  is  generally  held  ad- 
missible to  show  that  certain  articles 
whose  presence  on  the  insured  premises 
is  prohibited  by  the  terms  of  the  policy 
are  within  the  general  description  of  the 


when  the  policy  was  issued,  or  some  act 
done  in  the  course  of  his  duties  as  agent, 
recognizing  the  continued  validity  of  the 
policy,  in  order  to  work  a  waiver  of  a  con- 
dition against  keeping  such  article. 

And  it  was  held  that  the  fact  that  fire- 
works were  on  exhibition  in  a  store  when 
a  policy  of  insurance  was  issued  on  the 
stock  contained  therein,  or  that  one  of  the 
firm  of  agents  which  issued  the  policy  soon 
after  purchased  fireworks  at  the  store,  was 
insu0icient  to  show  knowledge  by  the 
agent,  when  issuing  the  policy,  that  such 
articles  were  kept  in  the  stock.    Ibid. 

■n  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Van 
Os  (1886)  63  Miss.  431,  66  Am.  Rep.  810, 
holding  that  notice  given  by  the  insured 
to  an  agent  at  the  time  of  making  his 
application,  that  gunpowder  was  kept  in  the 
stock  insured,  was  not  notice  to  the  insurer, 
where  the  policy  issued  prohibited  the  keep- 
ing of  gunpowder  in  the  stock,  and  the 
agent  was  merely  authorized  "to  solicit,  re- 
ceive, and  submit  applications,  and  to  de- 
liver policies  and  collect  premiums.' 

Fischer  v.  London  &  L.  F.  Ins.  Co.  (1897) 
83  Fed.  807,  affirmed  on  other  grounds  in 
(1899)  34  C.  C.  A.  503,  92  Fed.  500,  where 
a  policy  covering  a  stock  of  merchandise, 
principally  hardware,  cutlery,  and  stoves, 
contained  a  provision  that  it  should  be  void 
"if  (any  usage  or  custom  of  trade  or  manu- 
facture to  the  contrary  notwithstanding) 
there  be  kept,  used,  or  allowed  on  the  above- 
described  premises,  .  .  .  gasolene,"  and 
further  provided  that  no  officer,  agent,  or 
representative  of  the  company  should  have 
power  to  waive  any  provision  or  condition 
of  the  policy  except  by  an  agreement  in- 
dorsed thereon,  and  it  was  held  that  no 
waiver  of  the  conditions  of  the  policy  or 
estoppel  was  set  up  by  an  answer  by  the 
insured  in  an  action  upon  the  policy,  that, 
like  other  dealers  in  stoves,  he  kept  gasolene 
stoves  and  a  small  quantity  of  gasolene  for 
demonstrating  purposes,  and  that  this  prac- 
tice and  custom  were  well  known  to  the 
defendant's  agent,  who  had  been  a  cus- 
tomary and  frequent  visitor  to  the  in- 
sured's store  before  the  policy  was  issued, 
and  also  that  the  local  board  of  under- 
writers, of  which  the  insurer  was  a  member, 
before  and  after  the  issuing  of  the  policy, 
inspected  and  examined  the  insured  prem- 
ises. 

78  Birmingham  F.  Ins.  Co.  v.  Kroegher 
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(1876)  83  Pa.  64,  24  Am.  Rep.  147,  where 
a  policy  issued  upon  a  stock  of  goods  in  a 
country  store  provided  that  the  use  of  pe- 
troleum or  any  product  thereof  upon  the 
premises  insured  without  written  permis- 
sion would  avoid  it,  and  it  was  held  that 
the  keeping  of  a  supply  of  petroleum  as  a 
part  of  the  stock  avoided  the  policy,  al- 
though the  agent  of  the  insurer  knew  that 
the  petroleum  was  so  kept  upon  the  prem- 
ises at  the  time  the  policy  was  issued. 

Sperry  v.  Sprinfield  F.  A  M.  Ins.  Co. 
(1886)  26  Fed.  234,  where  a  policy  provided 
that,  "if  the  insured  shall  keep  gunpowder, 
fireworks,  nitroglycerin  .  .  .  without 
written  permission,"  the  policy  shall  be  void^ 
and  it  was  held  that  the  provision  could  not 
be  waived,  or  in  any  manner  affected,  by 
a  parol  understanding  with  the  agent  at 
the  time  of  the  application  for  the  policy,, 
even  though  it  was  explicit  and  direct. 

Penman  v.  St.  Paul  F.  &  M.  Ins.  Co. 
(1910)  216  U.  S.  311,  54  L.  ed.  493,  30  Sup. 
Ct.  Rep.  312,  where  it  was  held  that  a  con- 
dition avoiding  a  policy  of  blasting  powder 
be  kept  on  the  premises  was  not  waived 
because  the  insurer's  agent  knew  that  the 
building  insured  was  to  be  occupied  by 
miners,  whose  custom  it  was  to  keep  blast- 
ing powder  in  their  homes,  and  for  that 
reason  charged  more  than  the  usual  rate, 
where  the  policy  provided  that  a  waiver 
or  change  of  its  conditions,  to  be  effective^ 
should  be  written  upon  or  attached  to  the 
policy. 

TO  Western  Assur.  Co.  v.  Rector  (1887)  85 
Ky.  294,  3  S.  W.  415,  where  a  i>olicy  in- 
suring "general  merchandise''  provided  that 
it  should  be  void  if  gunpowder  was  kept 
upon  the  premises  without  written  permis- 
sion. 

Lamatt  v.  Hudson  River  F.  Ins.  Co. 
(1858)  17  N.  Y.  199.  where  a  policy  provided 
that,  in  case  camphene  was  kept  upon  the 
premises,  a  special  rate  would  he  required, 
and  prohibited  the  use  of  camphene  without 
permission  indorsed  on  the  policy. 

Carlin  v.  Western  Assur.  Co.  (Md.)  supra,, 
where  a  policy  prohibiting  the  keeping  of 
certain  articles  upon  the  insured  premises 
provided  that  the  insurer's  agent  had  no 
author! tv  to  waive,  modify,  or  strike  from 
the  policy  any  of  its  printed  or  written 
conditions  or  restrictions  except  by  a  dis- 
tinct special  agreement,  clearly  expresseil 
and  indorsed  on  the  policy. 
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property  insured  by  the  policy,  and  are 
such  as  are  usually  and  customarily 
found  and  used  on  such  premises  as 
those  insured,  such  evidence  being  ad- 
mitted to  explain  the  meaning  of  the 
terms  used. 

Thus,  parol  evidence  has  been  held 
admissible  to  show  that  prohibited  ar- 
ticles were  included  by  the  general  de- 
scription where  a  policy  insured  a  stock 
such  as  that  usually  kept  in  country  and 
general  stores,^®  a  stock  of  general  mer- 
chandise, consisting  of  dry  goods,  cloth- 


ing, and  groceries,**  the  stock  of  a  mer- 
chant  tailor,**  a  stock   of  fancy  goods 
and  other  articles  in*  the  insured's  busi- 
ness as  a  German  jobber  and  importer,** 
the  stock  in  a  fancy  goods  and  Yankee 
notion  store,**  household  goods,**  articles 
usually  kept  in  a  sign  painter's  and  car- 
riage painter's  and  trimmer's  shop,**  a 
wagon  maker's  shop,*'  the  stock  of  a 
silv«:  plating  concern,** 
I     In  some  cases,  however,  parol  evidence 
I  of  the  character  under  consideration  has 
}  been  excluded.** 


WWhitmarsh  v.  Conway  F.  Ins.  Co. 
(1860)  16  Gray  (Mass.)  359,  77  Am.  Dec. 
414  (parol  evidence  admitted  to  show  that 
such  stocks  included  friction  matches,  etc.) ; 
Tubb  v.  Liverpool  &  L.  &  G.  Ins.  Co.  (1894) 
106  Ala.  651,  17  So.  615  (to  show  that  ben- 
zin  and  fireworks  were  included);  Barnard 
v.  National  F.  Ins.  Co.  (1887)  27  Mo.  App. 
26  (that  a  small  quantity  of  gunpowder 
and  petroleum  were  usually  kept). 

•1  Liverpool  &  L.  d  (t.  Ins.  Co.  v.  Van 
Os  (1886)  63  Miss.  431,  56  Am.  Rep.  810 
(that  gunpowder  came  within  the  meaning 
of  the  policy). 

M  Cropper  v.  Home  Ins.  Co.  (1912)  77 
Misc.  132,  135  N.  Y.  Supp.  1028  (that  a 
small  can  of  benzin  was  a  part  of  such 
stock). 

MSteinbach  v.  T^  Fayette  F.  Ins.  Co. 
(1873)  54  N.  Y.  90  (that  fireworks  were 
usually  kept  in  the  same  line  of  business,  as 
a  part  of  such  dealer's  stock). 

«*In  Barnum  v.  Merchants'  F.  Ins.  Co. 
(1884)  97  N.  Y.  188,  where  a  policy  insur- 
ing against  loss  *'on  store,  furniture,  and 
fixtures"  contained  in  a  building  "to  be 
occupied  by  the  assured  as  a  fancy  goods 
and  Yankee  notion  store,*'  divided  insur- 
able property  into  **not  hazardous,"  **hazard- 
ous,"  ^'extrahazardous,"  and  "specially  haz- 
ardous," and  denominated  firecrackers  in 
packages  ''hazardous,"  fancy  goods  **extra- 
hazardous,"  Yankee  notions  "extrahazard- 
ous," and  fireworks  "specially  hazardous," 
and  the  class  designated  "specially  hazard- 
ous" it  was  stated  that  the  following  mer- 
chandise lo  be  covered  must  be  specially 
written  in  the  policy,  and  in  the  list  were 
found  fireworks,  and  it  was  further  provided 
that,  in  case  the  property  should  be  used 
for  the  purpose  of  carrying  on  therein  any 
trade,  or  for  storing,  using,  or  keeping  any 
articles,  goods,  or  merchandise,  or  for  more 
hazardous  purposes  than  that  called  for  by 
the  original  contract,  except  as  specially 
provided  for  in  writing,  or  if  during  its 
existence,  the  risk  should  be  increased  by 
any  means,  or  by  the  occupation  of  the 
premises  for  more  hazardous  purposes,,  the 
insured  should  give  notice  in  writing,  other- 
wise the  policy  should  be  void,  the  policy 
was  held  ambiguous,  and  parol  evidence  was 
held  admissible  to  show  that  firecrackers 
and  fireworks  constituted  an  ordinary  and 
usual  portion  of  the  stock  of  a  fancy  goods 
and  Yankee  notion  store,  and  it  was  held 
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that  there  was  no  breach  of  any  condition 
of  the  policy  because  firecrackers  and  fire- 
works had  been  procured  after  the  policy 
was  issued. 

8*  American  Cent.  Ins.  Co.  v.  Green  (1897) 
16  Tex.  Civ.  App.  631,  41  S.  W.  74,  (that 
the  use  of  gasolene  for  domestic  purposes 
was  customary  in  tlie  town). 

This  case  was  followed  in  Northern  Assur. 
Co.  V.  Crawford  (1900)  24  Tex.  Civ.  App. 
574,  59  8.  W.  916,  where  the  opration  of  a 
laundry  upon  the  insured  premises  was  held 
not  a  trade  or  manufacture  within  the 
meaning  of  a  provision  forfeiting  the  policy 
in  case  gasolene  was  kept  or  used  upon  the 
premises,  any  "usage  or  custom  of  trade  or 
manufacture  notwithstanding,"  and  testi- 
mony was  admitted  tending  to  show  a  com- 
mon use  of  gasolene  by  residents  in  the 
place  where  the  property  was  situated  at 
the  time  the  policy  was  issued. 

ft^Mascott  V.  Granite  State  F.  Ins.  Co. 
(1896)  68  Vt  253,  35  Atl.  75  (that  benzin 
was  an  article  usually  kept  in  a  carriage 
painter's  shop). 

«7  Archer  v.  Merchants'  &  Mfrs.  Ins.  Co. 
(1869)  43  Mo.  434  (that  paint  and  benzin 
were  customarily  used  on  such  premises). 

M  Lancaster  Silver  Plate  (Jo.  v.  National 
F.  Ins.  Co.  (1895)  170  Pa.  151,  50  Am.  St. 
Rep.  753,  32  Atl.  613  (that  gasolene  was 
necessary  in  carrying  on  the  business  de- 
scribed). 

SO  Mason  v.  Hartford  F.  Ins.  Co.  (1870) 
29  XT.  C,  Q.  B.  585,  where  a  policy  in- 
suring a  "general  stock  of  iron  and  hard- 
ware" contained  a  provision  that  it  should 
be  void  if  gunpowder  was  kept  on  the  prem- 
ises, and  parol  evidence  was  held  inadmis- 
sible to  show  that  it  was  well  understood 
by  the  parties  that  the  word,  general  stock 
of  iron  and  hardware,"  included  gunpowder 
in  tins  and  canisters  to  the  extent  of  25 
pounds. 

Steinbach  v.  Relief  F.  Ins.  Co.  (1872)  13 
Wall  (U.  S.)183,  20  L.  ed.  615,  where  a 
policy  was  iss^ued  on  a  stock  of  fancy  goods 
and  other  articles  in  insured's  business  as 
a  German  jobber  and  importer,  with  the 
privilege  to  keep  firecrackers  on  sale,  and 
the  policy  contained  a  clause  providing  that 
fireworks  should  be  specially  written  m  the 
policy,  and  parol  evidence  was  held  inad- 
missible to  show  that  fireworks  constituted 
an  article  in  the  line  of  business  of  a  Ger- 
man jobber  and  importer,  the  court  holding 
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IX,  Questio7i8  for  the  jury. 

In  some  cases  on  the  evidence  the  ques- 
tion whether  certain  articles  which  had 
been  used  were  within  the  prohibition  of 
the  policy  has  been  held  for  the  jury.'® 

And  the  question  of  the  necessity  or 
the  custom  of  the  use  of  the  prohibited 


article  has  in  certain  cases  been  held 
for  the  jury.'* 

And  likewise  the  question  of  the 
agent's  knowledge  of  the  use  of  the  pro- 
hibited article  on  the  premises  has  been 
held  for  the  jury.** 

In  other  cases  the  question  whether 


that  it  was  impossible  to  think  that  they 
were  described  by  the  general  terms  of  the 
policy,  taking  into  consideration  the  specific 
provisions  relating  to  fireworks. 

Pittsburg  Ins.  Co.  v.  Frazee  (1884)  107 
Pa.  621,  where  a  policy  insured  a  *'8tock 
of  dry  goods,  groceries,  and  merchandise 
usually  kept  in  a  country  store/'  and  con- 
tained  a  printed  clause  prohibiting  the  keep- 
ing of  gunpowder,  but,  also,  by  a  separate 
printed  clause,  permitting  the  keeping  of  a 
specified  quantity  of  that  article  for  sale, 
and  evidence  to  show  that  in  such  stores  it 
was  customary  to  keep  a  large  quantity  of 
gunpowder  on  hand  was  held  inadmissible 
since   there .  was  no  ambiguity. 

See,  however,  McClure  v.  Mutual  F.  Ins. 
Co.  supra,  note  1,  where  the  Pennsylvania 
court  adopted  the  broader  construction  of 
prohibitory  provisions. 

In  Beer  v.  Forest  City  Mut.  Ins.  Co. 
(1883)  39  Ohio  St.  109,  where  a  policy  was 
issued  to  the  insured  "on  their  general 
stock  of  hardware  and  agricultural  imple* 
ments,"  and  contained  a  provision  that,  "if 
the  assured  shall  keep  gunpowder  .  .  . 
or  petroleum  .  .  .  without  written  per- 
mission in  this  policy,  .  .  .  this  policy 
shall  be  void,"  it  was  held  that  parol  evi- 
dence was  inadmissible  to  show  a  custom 
by  hardware  dealers  in  the  village  and  state 
to  keep  such  articles  for  sale  as  part  of  their 
stock.  The  court  stated  that  this  case  was 
not  inconsistent  with  cases  in  which  the 
policy  contained  a  provision  insuring  a 
stock,  "such  as  is  usually  kept  in  country 
stores"  and  like  clauses,  since  there  was 
no  such  provision  in  this  case. 

In  Richards  v.  Protection  Ins.  Co.  (1849) 
30  Me.  273,  where  the  parties  in  a  policy 
which  insured  a  stock  in  trade  agreed  that 
the  policy  insured  articles  denominated  non- 
hazardous,  it  was  held  that  the  insured 
could  not  show  that  oil,  tallow,  and  glass, 
which  were  designated  in  the  policy  as  haz- 
ardous articles  were  usually  kept  in  such 
stores  as  that  insured. 

•OMosely  v.  Vermont  Mut.  F.  Ins.  Co. 
(1882)  66  Vt.  142,  where  there  was  nothing 
in  the  evidence  tending  to  show  that  turpen- 
tine and  gin  were  inflammable  liquids"  with- 
in the  meaning  of  a  clause  prohibiting  the 
keeping  of  such  liquids,  and  it  was  held  that 
the  court  would  not  take  judicial  notice 
that  turpentine  and  gin  were  within  the 
prohibited  clause,  and  that  the  question  was 
properly  left  to  the  jury. 

Willis  V.  Germania  A  H.  F.  Ins.  Cos.  (1878) 
79  If.  C.  285,  where  a  policy  prohibited  the 
keeping  of  benzin,  camphene,  "or  any  ex- 
plosive," and  alcohol  was  not  named,  and 
there  was  no  evidence  that  it  was  an  ex- 
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plosive  and  the  question  was  held  for  the 
jury. 

Stettiner  v.  Granite  Ins.  Co.  (1866)  5 
Duer  (N.  Y.)  694,  holding  that  there  was  no 
error  in  submitting  the  question  to  the  jury 
whether  spirit  gas  and  burning  fluid  were 
the  same,  where  the  only  witness  who  testi- 
fied on  the  question  stated  there  was  no  dif- 
ference between  them,  since  the  question, 
at  least  of  the  witness's  credibility,  should 
be  determined  by  the  jury. 

Copp  V.  German  American  Ins.  Co.  (1881) 
61  Wis.  637,  8  N.  W.  127,  616,  where  the 
insured  testified  that  he  ordered  lard  and 
sperm  oils,  which  the  seller  represented  were 
furnished  under  a  certain  name,  and  the 
testimony  was  conflicting  as  to  whether  the 
oil  in  question  was  lard  and  sperm  oil, 
or  contained  petroleum,  and  there  was  also 
evidence  that,  if  it  did  contain  petroleum, 
it  was  not  thereby  rendered  more  danger- 
ous, and  it  was  held  that  the  question 
whether  there  had  been  a  substantial  breach 
of  a  condition  that  only  lard  and  sperm  oil 
should  be  used  for  lubricating  in  the  mill 
insured  should  be  submitted  to  the  jury. 

As  to  what  articles  are  within  prohibi- 
tion, see  IV. 

•1  Baumgardner  v..  Insurance  Co.  (1874) 
1  W,  N.  C.  (Pa.)  119,  where  the  insured 
property  was  a  rope  factory,  and  the  policy 
contained  a  provision  that  no  oil  should  be 
used  upon  the  premises,  and  the  question 
of  the  necessity  of  the  use  of  oil  in  the 
manufacture  of  rope  was  held  properly  sub- 
mitted to  the  jury,  the  evidence  upon  the 
point  being  conflicting. 

And  evidence  in  an  action  upon  a  fire 
insurance  policy  issued  to  cover  a  retail 
hardware  store,  that  it  was  usual  in  such 
stores  to  keep  a  small  amount  of  dynamite 
in  stock,  and  sell  it  over  the  counter,  justi- 
fies a  submission  to  the  jury  of  the  question 
whether  it  was  customary  in  suoh  business 
to  keep  dynamite  in  stock,  where  the  policy 
was  issued  "on  a  stock  of  shelf  and  heavy 
hardware,  .  .  .  and  upon  such  other 
merchandise  as  is  usually  kept  for  sale 
in  a  retail  hardware  store."  Traders'  Ins. 
Co.  V.  Dobbins  (1904)  114  Tenn.  227,  Se 
S.  W.  383. 

M  American  Cent.  Ins.  (Ik),  v.  Chancey 
(1910)  60  Tex.  Civ.  App.  61,  127  S.  W.  577, 
where  tlie  question  in  an  action  upon  a 
policy  providing  that  it  should  be  void  if 
gasolene  should  be  kept,  used,  or  allowed 
upon  the  premises,  as  to  whether  knowledge 
of  the  insurer's  agent  that  gasolene  was 
kept,  used,  or  allowed  in  a  certain  manner 
would  operate  as  a  waiver  of  the  condition, 
was  held  for  the  jury  where  the  insurer** 
agent  denied  that  he  had  knowledge  that 
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the  prohibited  article  was  stored  or  kept 
for  sale  or  otherwise  kept  in  violation 
of  the  policy  has  been  held  for  the 
jury.^ 

Where,  however,  the  facts  are  undis- 
pnted,  the  question  is  for  the  oourt.^ 

X,  Miscellaneous » 

It  has  been  held  that  the  keeping  of 


prohibited  articles  will  avoid  the  policy 
although  the  presence  of  such  articles 
was  not  the  cause  of  the  loss.^* 

And  a  change  without  the  insurer's 
permission,  in  the  use  of  the  insured 
premises,  combined  with  the  use  of  a 
prohibited  article,  has  been  held  to  pre- 
vent a  recovery.^ 

It   seems   that   the  rate  of  premium 


gasolene  was  stored  in  the  insured  building, 
but  did  not  deny  knowledge  that  gasolene 
was  used  in  connection  with  a  coffee  urn  in 
a  restaurant  located  in  a  part  of  the  in* 
siu'ed  building,  and  the  evidence  was  uncon- 
tradicted that  he  knew  that  such  a  use  of 
gasolene  in  restaurants  was  customary. 

M  Bayly  v.  London  &  L.  Ins.  Co.  <1876) 
Fed.  Cas.  No.  1,145,  where  a  policy  on  a 
stock  of  groceries  prohibited  the  storing  or 
selling  of  saltpeter  on  the  premises,  and 
there  was  conflicting  evidence  as  to  whether 
saltpeter,  which  was  admitted  to  have  been 
upon  the  premises,  was  kept  for  sale,  and 
the  question  was  held  properly  submitted  to 
the  jury. 

In  Hanover  F.  Ins.  Go.  v.  Eisman  (1915) 
45  Okla.  39,  146  Pac.  214,  where  a  provi- 
sion against  the  keeping,  using,  or  allow- 
ing of  gasolene  on  the  premises  was  modi- 
fi^  by  an  indorsement  giving  permission  to 
keep  gasolene  in  metallic  cans  in  quantities 
not  exceeding  10  gallons,  the  insured  war- 
ranting that  the  drawing  should  be  done  by 
daylight  or  by  closed  incandescent  electric 
lights  only,  and  that  no  artificial  lights 
except  closed  incandescent  should  be  per- 
mitted in  the  room  where  such  fluids  "were 
stored,"  and  there  was  evidence  that  in  one 
room  in  which  candles  were  used  for  light 
a  small  amount  of  gasolene  kept  in  a  metal- 
lic can  was  occasionally  used  for  cleaning 
clothing,  and  there  was  also  evidence  that 
a  2  gallon  gasolene  container  partiaHy 
filled  was  found  by  a  fireman  at  the 
time  of  the  fire  in  another  room  in  which 
the  evidence  did  not  disclose  that  candles 
were  used,  it  was  held  that,  even  if  there 
had  been  such  use,  it  could  not  be  held 
as  a  matter  of  law  that  the  gasolene  was 
"stored"  within  the  meaning  of  the  terms 
of  the  policy. 

Lebanon  County  v.  Franklin  F.  Ins.  Co. 
(1912)  237  Pa.  360,  44  L.R.A.(N.S.)  148, 
85  Atl.  419,  Ann.  Cas.  1914B,  130,  where 
it  was  held  that  the  use  of  a  gasolene 
torch  in  removing  paint  from  the  insured 
building  was  not,  as  a  matter  of  law,  a 
violation  of  a  provision  of  the  policy  that 
it  should  be  void  if  the  insured  should  keep 
or  use  gasolene  on  the  premises,  or  permit 
it  to  be  kept  or  used,  but  that  the  ques- 
tion whether  such  provision  had  been  vio- 
lated was  for  the  jury. 

As  to  use  of  naphtha  for  burning  off  paint 
see  also  First  Con.  Church  v.  Holyoke  Mut. 
F.  Ins.  Co.  supra,  note  46. 

So,  where  a  policy  provided  that  certain 
inflammable  fluids,  including  gasolene,  are 
"positively  prohibited  from  being  deposited, 
stored,  kept,  or  used  in  a  building  on  which, 
L.R^.1917C. 


or  on  the  contents  of  which,  there  is  any 
insurance  under  this  policy,  unless  by 
special  consent  expressed  in  the  body  of  the 
policy,  naming  each  article  specifically, 
otherwise  the  insurance  by  this  policy  shall 
be  void,"  and  the  insured  testified  that  she 
had  a  gas  stove  in  the  house  in  which  the 
insured  property  was  kept,  and  that  she 
used  gasolene,  but  kept  her  supply  in  a  ves- 
sel in  a  barn,  the  question  whether  there 
had  been  a  breach  of  the  condition  as  to  the 
use  of  gasolene  in  the  house  should  be  sub- 
mitted to  the  jury,  there  being  no  evidence 
of  permission  to  the  insured  to  use  gaso- 
lene. Pennsylvania  F.  Ins.  Co.  v.  Faires 
(1896)  18  Tex.  Civ.  App.  Ill,  35  S.  W. 
55. 

MLa  Force  v.  Williams  City  F.  Ins.  Co. 
(1891)  43  Mo.  App.  518,  holding  that  where 
the  facts  were  undisputed  it  was  for  the 
jury  to  say  whether  the  use  of  gasolene  on 
the  insured  premises  avoided  the  policy. 

OSBastian  v.  British  American  Assur.  Co. 
(1904)  143  Cal.  287,  66  LJR.A.  255,  77  Pac. 
63,  where  it  was  held  that  if  dynamite  was 
kept,  npon  property  insured  by  a  policy  pro- 
viding that  it  should  be  void  if  dynamite 
was  kept,  used,  or  allowed  thereon,  no  re- 
covery could  be  had,  although  the  dynamite 
kept  had  nothing  to  do  with  the  loss. 

In  Kennefick -Hammond  Co.  v.  Norwich 
Union  F.  Ins.  Soc.  (1904)  119  Mo.  App.  308, 
80  S.  W.  694,  affirmed  in  (1907)  205  Mo. 
294,  103  S.  W.  057,  it  was  held  that  the 
fact  that  the  fire  did  not  originate  from 
explosives  temporarily  stored  in  the  build- 
ing contrary  to  the  terms  of  the  policy,  and 
that  they  did  not  contribute  to  the  loss 
which  ensued,  would  not  prevent  such  stor- 
ing from  forfeiting  the  policy  notwith- 
standing the  provisions  of  a  statute  provid- 
ing that  conditions  of  policies  of  insurance 
should  be  construed  as  mere  representations, 
since  the  keeping  of  such  explosives  ma- 
terially increased  the  risk. 

MFire  Asso.  of  Philadelphia  v.  William- 
son (1856)  26  Pa.  196,  where  it  was  held 
that  a  policy  issued  upon  three  adjoining 
houses  for  a  certain  sum  on  each  was  entire, 
and  that  it  was  avoided  as  to  all  the  prop- 
erty where  one  of  the  houses  was  occupied 
at  the  time  of  taking  the  insurance  as  a 
shoe  store,  and  was  afterwards  changed, 
without  the  consent  of  the  insurer,  into  a 
grocery  store,  where  gunpowder  was  kept, 
which  exploded  and  caused  damage  to  all 
the  property,  it  appearing  that  the  policy 
provided  that  gunpowder  should  not  be  kept 
upon  the  premises  unless  an  increased  rate 
of  premium  was  paid. 
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stated  cannot  be  relied  upon  to  determ- 
ine   whether   certain   articles   were   in- 
tended to  be  covered  bj'  the  policy.^ 
One  case   has   construed   a  provision 


restricting  the  risk  if  ashes  were  allowed 
to  stand  in  wood.'® 

Some  miscellaneous  cases  have  in- 
volved provisions  modifying  general  pro- 
hibitions.®® 


W  Steinbach  v.  La  Fayette  F.  Ins.  Co. 
<1873)  54  N.  Y.  90,  where  a  policy  wag  is- 
sued upon  a  stock  of  fancy  goods,  toys,  and 
other  articles  in  the  insured's  line  of  busi- 
ness as  a  German  jobber  and  importer,  with 
a  privilege  to  keep  firecrackers,  for  which 
privilege  an  increase  was  made  in  the  pre- 
mium, and  by  the  terms  of  the  policy  "fire- 
works** were  classed  aa  specially  hazardous, 
and  stated  to  increase  the  rate,  and  it  was 
held  proper  to  refuse  to  charge  the  jury  that 
they  might  consider  the  rate  of  premiums 
paid  as  bearing  upon  the  question  whether 
fireworks  were  intended  to  be  insured,  since 
the  insurer  was  not  tied  down  to  its  printed 
rates,  and  the  question  was  not  whether 
it  charged  premium  enough  for  fireworks, 
but  whether,  having  insured  the  plaintiff's 
business,  fireworks  were  covered  as  a  part 
of   it. 

M  Worcester  v.  Worcester  Mut.  F.  Ins,  Co. 
(1857)  9  Gray  (Mass.)  27,  where  the  an- 
swers of  the  insiu'ed  contained  in  tlie  ap- 
plication stated  that  ''their  ashes  were 
taken  up  in  metallic  vessels  which  were 
not  allowed  to  stand  on  wood  with  ashes 
in  them,  and  that,  if  deposited  in  or 
near  the  building,  they  were  deposited  in 
vaults  of  brick  or  stone,"  and  the  applica- 
tion contained  a  provision  that,  "if  ashes 
were  allowed  to  remain  in  wood,  the  com- 
pany will  not  assume  the  risk,"  and  it  was 
held  that  the  insurer  was  discharged,  the 
insured  having  no  vaults  of  brick  or  stone 
for  the  deposit  of  ashes,  and  for  a  period 
of  two  or  three  weeks,  and  up  to  the  time 
of  a  fire,  the  ashes  having  been  deposited 
in  a  wooden  barrel  in  a  wood  house  adjoin- 
ing the  insured  building,  by  an  agent  of  the 
insured. 

MIn  Bowman  v.  Pacific  Ins.  Co.  (1858) 
27  Mo.  152,  where  a  policy  on  merchandise 
provided  that,  if  there  should  be  kept  or 


stored  any  articles  denominated  hazardous 
or  extrahazardous,  or  included  in  the  memo- 
randum of  special  rates,  except  as  specially 
provided  for  or  agreed  to  in  writing,  the 
policy  should  cease  and  be  of  no  force,  and 
gunpowder  was  included  in  the  memoran- 
dum of  special  articles,  but  another  provi- 
sion stated  that  it  was  a  condition  that 
no  greater  amount  than  25  pounds  of  gun- 
powder should  be  placed  at  any  one  time 
in  the  building  described,  said  powder  to 
be  kept  in  tin  or  other  metallic  canisters,  it 
was  held  that  the  last  provision  should  be 
construed  as  modifying  the  first,  and  that  it 
permitted  the  keeping  of  less  than  25 
pounds  of  gunpowder  if  it  was  kept  in  me- 
tallic canisters.  The  court  stated  that,  if 
the  insurer  intended  to  prohibit  the  use  of 
gasolene  for  any  other  purpose  than  light, 
it  would  have  been  an  easy  matter  to  have 
expressed  such  intention. 

in  Phoenix  Ins.  Co.  v.  Slaughter  (1871) 
12  Wall.  (U.  S.)  404,  20  L.  ed.  444,  where 
the  policy  contained  a  provision  reading, 
"or  if  gunpowder,  phosphorus,  saltpeter, 
naphtha,  benzin,  benzoin,  varnish,  benzol, 
petroleum,  or  crude  earth  oils  are  kept  on 
the  premises  or  if  camphene,  burning  fluid, 
refined  coal  or  earth  oils,  are  kept  for  sale, 
stored,  or  used  on  the  premises,  in  quan- 
tities exceeding  one  barrel  at  any  time, 
without  written  permission  in  or  indorsed 
upon  this  policy,  then,  and  in  every  such 
case,  this  policy  shall  be  void,"  the  insurer 
contended  that  the  words,  'in  quantities 
exceeding  one  barrel,"  did  not  apply  to  gun- 
powder, and  that  a  keeping  in  any  quantity 
vacated  the  risk,  but  the  court  held  the 
provision  applicable  to  all  articles  specified 
in  the  clause  alike,  and  that  the  keeping 
of  a  less  quantity  of  giui powder  than  one 
barrel  in  a  store  did  not  avoid  tlie  policy. 

J.  T.  W. 


OREGON  SUPREME  COURT. 

(In  Banc.) 

BEN  COLVIN,  Respt., 

V. 

LESTER  GOFF  et  al.,  Appts. 

(—  Or.—,  161  Pac.  568.) 

Evidence  ^  conditional    character    of 
note. 

Parol  evidence  is  not  admissible  in  an 
action  on  a  promissory  note  given  in  con- 
sideration of  money   advanced   to   pay    the 

Xote.  —  On    admissibility    of    parol    evi- 
dence to  show  that  a  bill  or  note  was  deliv- 
ered upon  condition,  see  annotation  follow- 
ing this  case,  post,  306. 
L.R.A.1917C. 


I  expenses  of  an  appeal  in  a  criminal  case,  to 
show  that  the  note  was  to  be  paid  only  in 
case  of  reversal. 

For  other  cases,  see  Evidence,  VI,  f  and  i,  in 
Dig,  l-o2  A .  8, 

(December  19,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Grant  County 
in  plaintiff's  favor,  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
promissory  note.     Affirmed. 

Statement  bv  McBplde,  J.: 

This  is  an  action  upon  a  promissory 
note.  The  note  is  in  the  usual  form,  pay- 
able upon  demand,  with  the  ordinary  pro* 
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vision  for  interest  and  for  attorney's  fees 
in  case  of  suit.  The  answer,  which  is  too 
lengthy  to  be  inserted,  admits  the  execution 
of  the  note,  and  sets  up  the  following  af- 
firmative defense:  That  in  May,  1013, 
plaintiff,  defendants,  and  J.  B.  Gingles  and 
Monard  Fix  were  jointly  indicted  by  the 
grand  jury  of  Grant  county  for  cattle  steal- 
ing; that  plaintiff  and  defendants  were  ar- 
rested upon  said  charge  on  May  24,  1913; 
that  on  November  22  the  defendant  Goff 
was  duly  convicted,  and  that  on  tiie  23d 
of  November  the  indictment  was  dismissed 
as  to  the  defendant  Clark;  that  thereafter, 
in  December,  1913,  the  defendant  Goff  being 
desirous  of  appealing  to  the  supreme  court 
from  the  judgment  of  conviction  against 
him,  the  plaintiff  agreed  to  advance  to  the 
defendants,  Goff  and  Clark,  the  sum  of 
$600,  to  be  applied  by  the  defendant  Goff 
to  the  payment  of  the  expenses  of  said 
appeal,  and  to  further  advance  to  defend- 
ants the  sum  of  $400,  making  $1,000  in  all, 
whicli  the  defendants  were  to  repay,  share 
and  share  alike,  and  it  was  further  mutu- 
ally agreed  in  the  event  that  the  judgment 
of  the  circuit  court  should  be  affirmed  that 
the  said  sum  of  $600  was  not  to  be  repaid 
to  plaintiff;  that  in  August,  1012,  plaintiff 
delivered  to  defendant  Jim  Clark  $100, 
with  instructions  to  deliver  said  sum  to  J. 
B.  Gingles  and  Monard  Fix,  the  codefend- 
ants  with  plaintiff  and  defendants  in  the 
criminal  action,  and  that  defendant  deliv- 
ered the  $100  as  directed;  that  on  May  16, 
1914,  the  defendants  and  plaintiff  entered 
into  a  final  contract  whereby  it  was  agreed 
that  these  defendants  would  make,  execute, 
and  deliver  to  plaintiff  the  promissory  note 
sued  upon,  conditioned  by  said  contract  that 
said  promissory  note  would  become  a  bind- 
ing contract  on  the  part  of  defendants  only 
in  the  event  that  the  supreme  court  would 
reverse  the  judgment  of  the  circuit  court 
against  defendant  Goff,  and  it  was  then 
mutually  agreed  that,  if  said  judgment 
should  bo  affirmed,  the  said  note  should  be- 
come void  and  of  no  effect;  and  that  de- 
fendants, in  pursuance  of  said  agreement, 
executed  the  note  in  suit,  and  that  the  $700 
mentioned  therein  is  the  same  $600  ad- 
vanced to  defendants  by  plaintiff,  together 
with  the  $100  delivered  by  plaintiff  to 
Clark;  that  on  June  9,  1914,  the  supreme 
court  affirmed  the  judgment  against  defend- 
ant Goff;  that  in  accordance  with  the  agree- 
ment between  plaintiff  and  defendants  the 
note  became  null  and  void  and  of  no  ef- 
fect and  the  consideration  thereof  failed; 
and  that  at  no  time  since  its  execution  has 
the  same  been  a  binding  contract  upon 
the  part  of  defendants  to  pay  plaintiff 
the  sum  of  $700  or  any  sum.  The  new 
matter  being  denied  by  a  reply,  the  case 
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came  on  for  trial.  The  plaintiff  introduced 
the  promissory  note  and  rested.  The  de- 
fendants offered  evidence  tending  to  prove 
the  new  matter  alleged  in  the  answer,  but, 
upon  oljjection,  the  testimony  was  excluded 
by  the  court  upon  the  ground  that  such 
matter  did  not  constitute  a  defense.  There 
was  a  verdict  for  plaintiff,  and  defendants 
appeal. 

Mr.  A.  D.  Ijeedy,  for  appellants. 

Evidence  is  admissible  to  show  that  the 
writing  sued  on  was  never  an  operative 
contract,  and  that  it  was  delivered  on  a 
condition  that  made  its  deliveiT  in  the 
nature  of  an  escrow,  and  such  condition  has 
not  been  fulfilled. 

Ware  v.  Allen,  128  U.  S.  590,  32  L.  ed. 
563,  9  Sup.  Ct.  Rep.  174;  Oakland  Cemetery 
AsBO.  v.  Lakins,  3  Ann.  Cas.  559,  and  note, 
126  Iowa,  121.  101  N.  W.  778;  McNight  v. 
Parsons,  15  Ann.  Caa.  665,  and  note,  186 
Iowa,  390,  22  L.R.A.(N.S.)  718,  125  Am. 
St.  Rep.  265,  113  X.  \V.  858;  La  Grande 
Xat.  Bank  v.  Blum,  26  Or.  49,  37  Pac.  48. 

^lossrs.  Errett  Hicks  and  Otis  Putter- 
son,  for  respondent: 

It  cannot  be  shown  by  parol  that  the 
note  was  a  mere  memorandum,  or  that  it 
was  payable  only  on  the  happening  of  some 
contingency. 

1  Dan.  Xeg.  Inst.  5th  ed.  p.  98,  §§  80, 
81;  Stoddard  v.  Nelson,  17  Or.  417,  21  Pac. 
450;  Wilson  v.  Wilson,  26  Or.  251,  38  Pac. 
185;  Portland  Nat.  Bank  v.  Scott,  20  Or. 
421,  26  Pac.  276;  Edgar  v.  Golden,  36  Or. 
448,  48  Pac.  1118,  60  Pac.  2;  Ruckman  v. 
Imbler  Lumber  Co.  42  Or.  231,  70  Pac.  811; 
Hilgar  v.  Miller,  42  Or.  552,  72  Pac.  319. 

An  agreement  made  prior  to  the  execution 
of  the  note,  and  an  agreement  made  con- 
temporaneous therewith,  by  both  of  w^hich 
agreements  the  note  was  a  conditional  prom- 
ise to  pay,  cannot  be  shown  by  parol  testi- 
mony. 

Central  Sav.  Bank  v.  O'Connor,  132  Mich. 
578,  102  Am.  St.  Rep.  433,  94  N.  W.  11; 
Burns  &  S.  Lumber  Co.  v.  Doyle,  71  Conn. 
742,  71  Am.  St.  Rep.  235,  43  Atl.  483; 
Brown  v.  St.  Charles,  66  Mich.  71,  32  N.  W. 
926. 

Mr.  J.  Roy  Raley  also  for  respondent. 

McBride,  J.,  delivered  the  opinion  of  the 
court : 

Wliile  the  amount  involved  here  is  com- 
paratively small,  the  question  presented  is 
interesting  by  reason  of  apparent  variance 
in  the  decisions  of  many  of  the  courts,  al- 
though these  seeming  contradictions  disap- 
pear upon  a  close  analysis  of  the  decided 
cases.  It  is  an  elementary  general  rule- 
that  parol  evidence  cannot  be  introduced 
to  contradict  or  varv  the  terms  of  a  written^ 
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instrument,  and  this  rule  applies  as  well 
to  promissory  notes  as  to  other  written  con- 
tracts. Bumes  v.  Scott,  117  U.  S.  582, 
29  L.  ed.  991,  6  Sup.  Ct.  Rep.  865;  Kelsey 
V.  Chamberlain,  47  Mich.  241,  10  N.  W. 
355;  Whitwell  v.  Winslow,  134  Mass.  343; 
Cooper  V.  German  Nat.  Bank,  9  Colo.  App. 
169,  47  Pac.  1041 ;  Davis  v.  Stout,  126  Ind. 
12,  22  Am.  St.  Rep.  565,  25  N.  E.  862; 
Prescott  V.  Hixon,  22  Ind.  App.  139,  72  Am. 
St.  Rep.  291,  53  N.  E.  391 ;  Graves  v.  Clark, 
6  Blackf.  183;  Getto  v.  Binkert,  55  Kan. 
617,  40  Paxj.  925;  San  Jos6  Sav.  Bank  v. 
Stone,  59  Cal.  183.  See  note  to  §  81a,  Dan. 
Neg.  Inst.  This  rule  has  been  applied  in 
cases  very  similar  to  the  one  at  bar.  Thus 
in  Foster  v.  Jolly,  1  Cromp,  M.  &  R.  703, 
149  Eng.  Reprint,  1263,  which  was  a  suit 
to  recover  against  the  maker  of  a  promis- 
sory note  payable  fourteen  days  after  date, 
the  defense  was  that  the  defendant's  brother- 
in-law  contracted  the  debt  for  which  the 
note  was  given  as  agent  for  a  certain  co- 
operative society,  and  was  sued  for  the 
amount.  The  brother-in-law  gave  the 
napies  of  certain  members  of  the  society, 
who  were  sued  for  the  debt*  and  a  judgment 
obtained.  The  brother-in-law  also  confessed 
judgment,  and  was  put  in  jail  upon  a  ca.  sa., 
and  gave  the  note  in  question  upon  an  al- 
leged promise  that  its  payment  should  not 
be  enforced  in  case  the  plaintiflf  should  re- 
cover a  verdict  against  the  other  members 
of  the  society.  This  was  held  not  a  good 
defense;  Lord  Abinger,  C.  B.,  saying:  "I 
am  of  opinion  that  the  evidence  tendered 
by  the  defendant  went  to  vary  the  contract 
appearing  on  the  face  of  the  note.  It  is  not 
a  question  of  consideration  or  collateral 
security.  The  consideration  of  the  instru- 
ment was  not  impeached,  nor  was  it  given 
as  a  collateral  security,  but  the  defense 
attempted  to  be  established  was  in  direct 
contradiction  of  the  terms  of  the  note.  The 
maker  of  a  note  payable  on  a  day  certain 
cannot  be  allowed  to  say:  'I  only  meant 
to  pay  you  upon  a  contingency;'  that  is 
at  variance  with  his  own  written  contract. 
The  case  must  be  governed  by  that  of  Raw- 
son  V.  Walker,  1  Starkie,  361." 

In  Central  Sav.  Bank  v.  O'Connor,  132 
Mich.  578,  102  Am.  St.  Rep.  433,  94  N.  W. 
11,  which  was  an  action  upon  promissory 
notes,  the  defendant  pleaded  a  collateral 
agreement  very  similar  to  the  defense  here: 
"That  the  notes  were  given  for  the  amount 
of  a  chattel  mortgage  which  plaintiff  held 
upon  the  property  of  tlie  J.  R.  Pearson 
Company,  which  property  defendant  O'Con- 
nor had  purchased;  that  the  title  to  said 
notes  never  passed  to  said  plaintifT;  that 
the  notes  were  delivered  to  plaintiff  upon 
the  clear  and  distinct  understanding  and 
condition  a^eed  to  by  plaintiff  that  in  case 
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the  said  J.  R.  Pearson  Company  should 
thereafter  be  forced  into  bankruptcy  by  any 
of  its  creditors,  upon  proceedings  instituted 
by  them  for  that  purpose,  and  adjudicated 
a  bankrupt,  said  notes  would  thereupon.  In 
the  event  of  the  happening  of  such  con- 
tingency, become  and  be  null  and  of  no 
effect^  and  were  not  to  be  paid,  and  that  it 
was  upon  said  condition  said  notes  were  de- 
livered to  said  plaintiff." 

The  court  said:  "The  meritorious  ques- 
tion is  whether  the  defense  set  out  in  this 
notice  is  one  which  can  be  established  by 
parol  testimony.  It  is  doubtless  true,  as 
contended  by  the  appellants'  counsel,  that 
it  may  be  shown  that  a  promissory  note, 
imconditional  in  terms,  was  conditionally 
delivered;  that  is  to  say,  that  it  was  placed 
in  the  hands  of  the  payee,  but  with  the 
distinct  understanding  that  it  was  not  to  be 
operative  or  to  become  a  binding  obligation 
until  the  happening  of  some  event.  Brown 
V.  St.  Charles,  66  Mich.  71,  32  N.  W.  926; 
Burke  v.  Dulaney,  153  U.  S.  228,  38  L. 
ed.  698,  14  Sup.  Ct.  Rep.  816.  On  the 
other  hand,  the  rule  is  firmly  established 
that,  where  a  promissory  note  for  a  cer- 
tain amount,  payable  at  a  certain  time, 
is  delivered  into  the  hands  of  the  payee, 
to  take  effect  presently  as  the  obligation 
of  the  defendant,  parol  evidence  to  intro- 
duce conditions  or  modifications  of  the 
terms  is  not  admissible.  The  case  of  Hyde 
V.  Tenwinkel,  26  Mich.  93,  illustrates  this 
rule.  It  wajs  there  held  that  an  attempt 
to  show  a  verbal  contemporaneous  agree- 
ment to  reduce  a  note  from  an  absolute  and 
specific  promise  to  a  defeasible  engagement 
was  inadmissible.  The  same  rule  has.  been 
followed;  one  of  the  recent  cases  being 
Phelps  V.  Abbott,  114  Mich.  88,  72  N.  W.  3 ; 
Burns  &  S.  Lumber  Co.  v.  Doyle,  71  Conn. 
742,  71  Am.  St.  Rep.  235,  43  Atl.  483.  We 
think  it  clear  that  the  present  case  falls 
within  that  line  of  cases  which  precludes 
parol  evidence  offered  to  vary  the  terms 
of  a  written  instrument.  If  we  adopt  the 
testimony  of  the  defendant  as  correctly 
stating  the  transaction,  and  more  certainly 
if  we  adopt  the  terms  of  the  notice  of  de- 
fense by  which  the  defendant  was  bound, 
these  notes  were  delivered  to  take  effect 
presently,  but  upon  the  alleged  parol  agree- 
ment that  they  were  to  become  void  in  the 
event  that  a  certain  contingency  should  hap- 
pen. This  is  no  more  than  averring  that 
plaintiff  entered  into  a  contemporaneous 
parol  agreement  that,  while  the  defendant's 
obligation  bound  him  to  pay  absolutely  the 
sums  of  money  at  specified  times,  yet  in  a 
certain  contingency  this  sum  should  not  be 
payable  at  all,  and  the  notes  be  redelivered. 
It  is  suggested  also  that  there  was  a  total 
failure   of   consideration.     This    cannot   be 
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held,  for  the  reason  that  there  was  trans- 
ferred  to  the  defendant^  in  consideration  for 
the  notes^  the  chattel  mortgage  and  promis- 
sory note  of  the  J.  R.  Pearson  Company, 
which  note  had  indorsers  against  whom  it 
would  be  enforceable.  There  was  no  ab- 
solute and  total  failure  of  consideration, 
and  no  defense  of  partial  consideration  was 
noticed  under  the  general  issue." 

Other  cases  tending  more  or  less  to  sup- 
port the  doctrine  announced  in  the  case 
last  cited  are  Stoddard  v.  Nelson,  17  Or. 
417,  21  Pac.  466;  Wilson  v.  Wilson,  26 
Or.  251,  38  Pac.  185;  Murray  v.  W.  W. 
Kimball  Co.  10  Ind.  App.  184,  37  N.  E.  736; 
Garner  v.  Fite,  93  Ala.  405,  9  So.  367; 
Hubble  V.  Murphy,  1  Duv.  278;  Clanin  v. 
Esterly  Harvesting  Mach.  Co.  118  Ind.  372, 
3  L.R.A.  863,  21  N.  E.  35.  The  case  of 
Wilson  V.  Wilson,  26  Or.  251,  38  Pac.  185, 
has  some  features  in  common  with  the  case 
at  bar.  The  defense  was  that  the  promis- 
sory note  in  question  was,  in  fact,  intended 
as  a  mere  memorandum,  and  was  not  to 
be  paid  until  the  amount  thereof  was  real- 
ized from  the  proceeds  of  a  mine  which 
had  been  transferred  to  the  defendant.  This 
court  held  adversely  to  defendant's  conten- 
tion. Cases  which,  when  casually  examined, 
6eem  to  hold  an  opposite  view,  are  numer- 
ous, but,  as  we  have  before  observed  and 
shall  presently  show,  'the  contradiction  is 
more  apparent  than  real,  and  most  of  the 
cases  can  be  harmonized  and  shown  to  be 
subject  to  a  general  rule  consistent  with 
the  safety  of  commercial  paper  and  with 
the  general  rules  of  law  respecting  the  ad- 
mission of  parol  evidence  to  contradict  or 
vary  the  contents  of  written  instruments. 
The  case  of  Ware  v.  Allen,  128  U.  S.  590, 
32  L.  ed.  663,  9  Sup.  Ct.  Rep.  174,  may 
justly  be  termed  a  leading  case  on  this  sub- 
ject. In  that  case,  which  was  a  suit  in 
equity  to  enforce  the  payment  of  two  prom- 
issory notes  for  $5,000  each,  made  in  favor 
of  plaintiff  by  the  firm  of  Allen,  West,  & 
Bush,  the  fsLcts  were  that  one  T.  P.  Ware, 
a  brother  of  plaintiff,  was  indebted  to  the 
defendants  for  merchandise  in  the  sum  of 
$18,000.  His  business  was  conducted  by 
the  plaintiff,  and  was  so  embarpassed  that 
the  debts  could  not  be  paid.  Plaintiff,  a 
year  or  two  before,  had  conducted  a  busi* 
ness  in  his  own  name  at  the  same  place, 
and,  being  likely  to  fail,  had  sold  out 
his  business  to  his  brother,  but,  ostensibly 
as  the  agent  of  the  latter,  continued  to 
manage  and  control  it.  In  this  condition 
of  affairs  plaintiff  visited  Allen,  West,  & 
Bush  and  represented  that  his  brother  was 
unable  to  pay  his  debts;  that  his  creditors 
were  becoming  impatient;  that  he  himself 
held  two  notes  for  $5,000  each  against  his 
brother;  that  he  desired  the  defendants  to 
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institute  proceedings  by  attachment  to  col- 
lect their  claim  and  his  own,  and  for  that 
purpose  proposed  that  he  should  transfer 
his  notes  against  his  brother  to  them,  tak- 
ing their  note  *for  $10,000,  and  that,  if 
they  would  consent  to  this  arrangement, 
he  would  show  them  sufficient  reason  for 
seizing  the  property  by  attachment.  The 
defendants  expressed^  their  doubt  as  to  the 
legality  of  such  a  course,  and  said  that  they 
would  like  to  consult  their  coxmsel  before 
making  the  arrangement,  but  plaintiff 
seemed  impatient  of  this  delay,  and  insisted 
that  in  the  meantime  somebody  else  might 
attach  the  property  and  defeat  both  their 
claims;  and  finally,  reluctantly  yielding 
to  his  importunities,  the  defendants  took 
his  notes  and  gave  their  own  as  requested. 
Before  the  note  was  signed  it  was  distinctly 
agreed  that  it  was  to  be  of  no  effect  until 
defendants  should  have  had  an  opportunity 
to  consult  their  counsel,  and  he  should  as- 
sure them  that  the  proceeding  was  lawful, 
and  the  attachment  for  the  full  amount  of 
both  claims  could  be  enforced.  The  defend- 
ant's counsel,  upon  being  consulted,  em- 
phatically disapproved  of  it,  and  advised 
the  defendants  to  have  nothing  to  do  with 
it  or  with  the  notes  of  W.  P.  Ware  against 
his  brother.  The  defendants  then  sued  and 
attached  for  their  own  debt  and  collected 
it.  Subsequently  W.  P.  Ware  brought  a 
suit  in  equity,  as  required  by  the  law  of 
Mississippi  where  an  attachment  is  sought, 
and  the  defense  above  stated  was  upheld. 
Mr.  Justice  Miller,  after  reflecting  severely 
upon  the  conduct  and  motives  of  plaintiff 
in  procuring  the  agreement,  and  intimat- 
ing that  the  whole  proceeding  was  probably 
a  fraud,  said:  "We  do  not  think  it  neces- 
sary to  inquire  further  into  the  evidence 
brought  to  sustain  this  defense;  for  we 
are  quite  clear  that  the  testimony  does 
establish  the  agreement  alleged  by  the  de- 
fendants to  have  been  made  at  the  various 
interviews  between  the  persons  composing 
the  firm  of  Allen,  West,  &  Bush,  or  some 
of  them,  and  the  plaintiff,  at  and  before  the 
time  when  they  delivered  to  him  the  instru- 
ment sued  on  and  received  from  him  the 
two  notes  made  by  his  brother,  T.  P.  Ware; 
that  the  firm  were  to  have  an  opportunity 
to  consult  counsel,  upon  whom  they  relied, 
as  to  the  validity  of  the  transaction;  and 
that,  if  such  advice  was  adverse,  then  the 
instrument  given  by  them  was  to  be  of  no 
effect.  It  also  sufficiently  appears  that  they 
were  advised,  without  hesitation,  by  the 
counsel  to  whom  they  had  reference  in  those 
conversations  about  the  agreement,  that  the 
transaction  was  not  one  that  would  stand 
the  test  of  a  legal  investigation.  This  is 
to  be  considered  in  connection  with  the  fact 
that  the  firm  only  brought  suit  for  their 
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own  claim,  and  have  since  returned,  or  of- 
fered to  return,  the  notes  of  W.  P.  Ware, 
which  were  given  him  by  his  brother  and 
delivered  to  them  when  the  paper  was 
executed.  We  are  of  opinion  that  this  evi- 
dence shows  that  the  contract  upon  which 
this  suit  is  brought  never  went  into  effect; 
that  the  condition  upon  which  it  was  to 
become  operative  nevet  occurred,  and  that 
it  is  not  a  question  of  contradicting  or 
varying  a  written  instrument  by  parol  testi- 
mony, but  that  it  is  one  of  that  class  of 
cases,  well  recognized  in  the  law,  by  which 
an  instrument,  wliether  delivered  to  a  third 
person  as  an  escrow  or  to  the  obligee  in  it, 
is  made  to  depend,  as  to  its  going  into 
operation,  upon  events  to  occur  or  to  be 
ascertained  thereafter." 

In  the  case  of  Pym  v.  Campbell,  6  El. 
&  Bl.  370,  119  Eng.  Reprint,  903,  cited 
by  Mr.  Justice  Miller,  it  appeared  that 
the  defendants  agreed  in  writing  to  pur- 
chase an  interest  in  an  invention;  the  agree- 
ment being  absolute  on  its  face.  In  an 
action  for  breach  the  defendants  showed 
that,  when  the  negotiations  had  progressed 
so  far  that  the  price  had  been  agreed  upon 
in  case  defendants  concluded  to  buy,  a 
meeting  was  arranged  at  which  the  plain- 
tiff was  to  explain  his  invention  to  two 
engineers  appointed  by  defendants,  when, 
if  they  approved,  the  machine  should  be 
bought.  At  the  time  appointed  the  defend- 
ant and  the  engineers  attended,  but  the 
plaintiff  did  not  appear.  The  plaintiff  final- 
ly arrived  after  one  of  the  engineers  had 
gone.  The  engineer  present  approved,  and 
it  was  proposed  that,  as  the  parties  were 
all  present,  and  it  might  be  troublesome  to 
meet  again,  a  paper  should  then  be  drawn 
up  and  signed  which,  if  the  absent  engineer 
approved,  should  be  the  agreement,  but 
that,  if  he  disapproved,  the  paper  should 
not  be  an  agreement.  This  was  done,  and 
the  absent  engineer  upon  subsequent  in- 
spection disapproved  of  the. machine.  The 
court  held  the  defense  good.  Erie,  J.,  say- 
ing: ''I  think  that  this  rule  ought  to  be 
discharged.  The  point  made  is  that  this 
is  a  written  agreement,  absolute  on  the  face 
of  it,  and  that  evidence  was  admitted  to 
show  it  was  conditional;  and  if  that  had 
been  so  it  would  have  been  wrong.  But  I 
am  of  opinion  that  the  evidence  show^ed 
that  in  fact  there  was  never  any  agree- 
ment at  all.  The  production  of  a  paper 
purporting  to  be  an  agreement  by  a  party, 
with  his  signature  attached,  affords  a  strong 
presumption  that  it  is  his  written  agree- 
ment; and  if  in  fact  he  did  sign  the  paper 
animo  contrahendi,  the  terms  contained  in 
it  are  conclusive,  and  cannot  be  varied  by 
parol  evidence;  but  in  the  present  case  the 
defense  begins  one  step  earlier;  the  parties* 
L.R.A.1917C. 


met  and  expressly  stated  >to  each  other 
that,  though  for  convenience  they  would 
then  sign  the  memorandum  of  the  terms, 
yet  they  were  not  to  sign  it  as  an  agree- 
ment until  Abcrnethie  was  consulted.  I 
grant  the  risk  that  such  a  defense  may  be 
set  up  without  ground,  and  I  agree  that 
a  jury  should  therefore  always  look  on 
such  a  defense  with  suspicion;  but,  if  it  be 
proved  that  in  fact  the  paper  was  signed 
with  the  express  intention  that  it  should 
not  be  an  agreement,  the  other  party  can- 
not fix  it  as  an  agreement  upon  those  so 
signing.  The  distinction  in  point  of  law 
is  that  evidence  to  vary  the  terms  of  an 
agreement  in  writing  is  not  admissible,  but 
evidence  to  show  that  there  is  not  an  agree- 
ment at  all  is  admissible." 

In  La  Grande  Nat.  Bank  v.  Blum,  26  Or. 
49,  37  Pac.  48,  the  defense  pleaded  was 
that,  at  the  time  of  the  execution  of  the 
note  in  suit,  the  plaintiff  entered  into  an 
agreement  with  defendant  whereby  defend- 
ant wad  to  collect  for  plaintiff  two  promis- 
sory notes  held  by  plaintiff  against  one  O. 
N.  Ramsay,  which  it  delivered  to  defendant 
under  an  agreement  that  he  would  pay  over 
the  proceeds  if  collected,  or,  if  unable  to  do 
so,  would  return  the  notes,  and  that  the 
note  in  suit  was  given  to  secure  the  com- 
pliance with  said  contract,  and  that  de- 
fendant had  performed  his  part  of  the 
agreement.  Tliis  was  held  a  good  defense, 
Mr.  Justice  Bean  saying:  "If  the  note  was 
given  to  secure  the  performance  of  Blum's 
contract  to  collect  and  pay  over  to  the 
plaintiff  the  proceeds  of  the  Ramsay  notes, 
or  to  return  them  if  not  collected,  and  Blum 
has  performed  his  agreement,  such  perform- 
ance would  manifestly  operate  as  a  failure 
of  consideration." 

Another  case  cited  by  counsel  for  defend- 
ant is  McNight  V.  Parsons,  136  Iowa,  390, 
22  L.R.A.(N.S.)  718,  125  Am.  St.  Rep. 
265,  113  N.  W.  858,  15  Ann.  Cas.  665.  In 
this  case  the  note  was  given  as  the  pur- 
chase price  of  a  cow  which  was  warranted 
to  be  a  good  breeder,  and  there  was  an 
agreement  that  the  note  should  not  be  ne- 
gotiable until  the  cow  should  have  been 
bred  and  have  a  calf.  The  payee  negotiated 
the  note  before  due,  and  it  subsequently 
turned  out  that  the  cow  was  barren.  As 
between  the  payee  and  the  purchaser  there 
was  an  evident  failure  of  consideration, 
and  the  dispute  arose  collaterally  as  to 
whether  the  assignee  of  the  note  was  an 
innocent  purchaser.  It  w^as  contended  that 
the  agreement  of  the  payee  of  the  note  not 
to  negotiate  it  until  the  time  agreed  upon, 
and  the  failure  of  the  payee  to  deliver  the 
cow  with  calf,  according  to  the  contract, 
constituted  such  a  fraud  upon  the  purchas- 
er as  placed  upon  the  assignee  of  the  note 
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the  burden  of  pleading  and  proving  that 
he  purchased  the  note  in  good  faith  and 
without  notice,  and  this  contention  was  held 
good;  the  court  saying  incidentally  that  it 
was  competent  to  show  that  the  delivery  of 
the  note  was  conditioned  and  that  the  con- 
dition had  not  been  complied  with.  Many 
other  cases  along  the  same  line  might  be 
cited,  notably  Beach  v.  Nevins,  89  C.  C.  A. 
129,  162  Fed.  129,  18  L.R.A.(N.S.)  288, 
which  contains  copious  notes  citing  many 
decisions  sustaining  the  principal  case.  See 
also  Excelsior  8av.  Fund  &  L.  Asso.  t. 
Fox,  253  Pa.  257,  98  Atl.  593,  reported  and 
annotated  in  Cent.  L.  J.  vol.  83,  No.  16, 
the  uotes  to  which  eite  many  deciaions  sus- 
taining the  main  case  as  well  as  those  op- 
posed or  apparently  in  conflict.  From  all 
tlic>6e  decisions  we  are  of  tiie  opinion  that 
this  general  rule  may  be  deduced.  It  may 
l)e  shown  as  between  the  maker  and  the 
payee  that,  prior  to  the  delivery  of  the 
note,  its  payment  was  made  conditional, 
whenever  the  condition  or  contingency  af- 
fects the  consideration;  that  is  to  say,  if 
the  maker  of  the  note  stipulates  tliat  it 
shall  take  effect  only  upon  the  happening 
of  an  event,  and  the  failure  of  such  con- 
tingency affects  the  consideration  to  the 
extent  that  he  does  not  get  the  value  or 
thing  that  he  has  Iwrgaiued  for,  it  is  a 
good  defense,  because  there  is  a  failure  of 


of  the  note  was  a  contract  to  collect  and 
pay  over  certain  moneys  to  the  plaintiff.  If 
the  moneys  were  collected  and  paid  over, 
there  was  nothing  due  the  plaintiff  and  the 
consideration  failed;  and  it  was  so  held. 
So  also  in  the  case  of  Pym  v.  Campbell, 
supra,  the  contract  was  incomplete.  A  part 
of  the  contract  was  that  before  it  became 
a  complete  contract  the  makers  of  the  note 
should  have  the  benefit  of  certain  expert 
advice  which  was  in  itself  a  thing  of  value, 
and  that  the  contract  should  not  be  com- 
plete until  he  should  obtain  such  favorable 
advice.  Tlie  favorable  advice  was  not  given, 
the  contract  was  not  completed,  the  de- 
fendants purchased  no  machine,  and  the 
plaintiff  held  a  note  utterly  without  con- 
sideration. If  the  defendants  had  advanced 
money  under  such  circumstances,  tliey  could 
have  recovered  it  back,  and  by  the  same 
token  they  would  not  be  required  to  pay 
a  note  which  was  given  in  lieu  of  an  ad- 
vancement of  money.  It  seems  plain  to  us 
that,  unless  the  happening  of  tlie  alleged 
contingency  or  its  failure  to  happen  is  so 
intimately  related  to  the  transaction  as  to 
amount  to  a  failure  of  consideration,  it 
cannot  be  pleaded  as  a  defense.  Such  is 
the  opinion  of  Mr.  Daniel.  He  says:  ''It 
has  been  held  in  a  number  of  cases  that  a 
note  may  be  delivered  to  the  payee  to  take 
effect  only  upon  a  condition  precedent,  and 


consideration,  or,  if  the  note  is  given  upon  i  that  default  in  the  fulfilment  of  such  con- 


a  stipulation  that  it  shall  not  be  effective 
unless  a  particular  event  shall  happen,  and 
by  reason  of  a  failure  of  the  event  to  happen 
the  maker  does  not  reap  the  benefit  con- 
templated by  reason  of,  its  occurrence,  there 
is  a  failure  of  consideration  and  the  stipu- 
lation is  good.  Take  the  case  of  Ware  v. 
Allen,  128  U.  S.  590,  32  L.  ed.  563,  9  Sup. 
Ci.  Rep.  174,  one  of  the  inducements  to 
sign  the  note  was  to  facilitate  the  collection 
of  a  debt.     The  note  would  not  have  been 


ditions  may  be  shown  by  parol  evidence, 
and  will  defeat  recovery  as  between  im- 
mediate parties.  But  unless  the  nonfulfil- 
ment  of  the  condition  goes  to  the  failure  of 
consideration  this  would  seem  to  trench 
upon  fixed  principles  of  law.  Evidence  of 
want  of  consideration  Is  admissible  between 
original  parties.  'Every  bill  or  note  im- 
ports two  things:  Value  received,  and  an 
agreement  to  pay  the  amount  on  certain 
specified  terms.     Evidence  is  admissible  to 


signed  unless  the  proposed  contract  would  ,  deny  the  receipt  of  value,  but  not  to  vary 


effectuate  that  purpose.  It  was  agreed  that 
the  contracts  would  not  be  complete  until 
the  makers  of  the  note  ascertained  from 
counsel  whether  the  proposed  arrangement 
would  effectuate  that  purpose.  The  note 
was  not  the  complete  contract,  but  only  one 
part  of  the  contract.  The  contract  was  not 
to  be  complete  until  counsel  approved  it. 
He  did  not  approve  it,  and  therefore  it  was 
incomplete,  and  the  makers  of  the  note 
had  nothing  of  value  for  the  note  which 
they  had  given.  In  its  final  analysis,  leav- 
ing out  of  consideration  the  fraudulent  prac- 
tices of  Ware  and  the  evident  fact  that  the 
notes  of  his  brother  which  he  left  in  the 
possession  of  the  defendants  were  collusive 
and  worthless  to  them,  there  was  a  failure 
of  consideration.  In  the  case  of  La  Grande 
Xat.  Bank  v.  Blum,  supra,  the  consideration 
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the  engagement.'  The  cases  amply  sustain 
the  foregoing  views,  which  seem  to  us  al- 
together correct.  It  has  been  held  that  it 
is  competent  to  show  by  parol  that  at  the 
time  a  note  was  made  it  was  agreed  that  it 
should  be  held  for  nothing  on  the  happening 
of  a  certain  event.  But  unless  such  event 
operated  a  failure  of  consideration,  we  can- 
not perceive  upon  what  principle  such  a 
view  could  be  taken.  The  consideration  of 
contracts  in  writing  is,  in  general,  open  to 
inquiry,  and  it  is  not  an  infringement  of 
the  rule  excluding  parol  evidence  to  add  to, 
vary,  or  contradict  writings,  to  receive  pa- 
rol evidence  of  the  actual  consideration  for 
the  purpose  of  determining  its  validity,  or 
its  failure,  or  that  from  any  cause  it  is 
sufficient  or  insufficient  to  support  the  con- 
tract."   Dan.  Neg.  Inst.  §  81a. 
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In  this  view  of  the  law  let  us  consider 
the  defense  pleaded  in  the  answer  here. 

It  is  admitted  that  the  defendants  re- 
ceived from  plaintiff  $700  in  cash.  It  is 
true  that  it  is  alleged  on  behalf  of  Clark 
that  the  plaintiff  "delivered"  to  him  $100 
of  the  money,  and  that  he  "delivered"  it  to 
Monard  Fix,  but  the  pleading  artfully 
evades  any  allegation  that  he  was  acting 
as  the  agent  or  bailee  of  plaintiff,  and  is 
entirely  consistent  with  the  fact  that  he 
borrowed  it  on  his  own  account  for  the  pur- 
pose of  paying  or  "delivering"  it  to  Monard 
Fix.  If  such  should  be  the  case,  perjury 
could  never  be  predicated  upon  the  falsity 
of  this  allegation  in  the  answer.  The  fact 
remains  that  these  defendants  between  them 
received  $700  of  plain tiff^s  money  and  gave 
their  note  for  it;  that  $700  was  the  consid- 
eration for  the  note.  They  substantially 
admit  that  it  was  given  for  a  full  considera- 
tion, but  say  it  was  to  become  void  upon 
a  contingency.  What  is  the  contingency? 
"If  the  supreme  oourt  of  Oregon  affirms 
the  judgment  against  Goff,  the  note  shall 
become  void."  This  is  the  allegation  in  a 
nutshell.  How  does  this  affect  the  consid- 
eration?   Not  at  all.    It  is  not  alleged  that 


plaintiff  was  in  any  way  personally  or  finan- 
cially interested  in  the  result  of  Goff's  ap- 
peal. His  acquittal  could  cancel  no  debt 
or  lessen  by  a  single  dollar  his  obligation  to 
plaintiff.  It  is  not  alleged  that  plaintiff 
wished  or  urged  or  procured  him  to  appeal. 
On  the  contrary,  it  is  alleged  that  "Lester 
Goff  was  desirous  of  appealing  from  his 
conviction,"  and  that  the  plaintiff  agreed 
to  advance  him  the  necessary  money  for  that 
purpose.  So  far  as  the  record  shows,  the 
plaintiff  had  no  more  interest  in  the  result 
of  the  appeal  than  any  bank  would  have. 
It  was  not  a  part  of  the  consideration  of  the 
pote,  which,  by  its  terms,  went  into  effect 
at  once,  and  could  have  been  negotiated  the 
next  day.  There  was  nothing  to  be  done 
to  make  it  a  complete  contract.  For  the 
reasons  given  above  the  alleged  agreement 
is  not  even  a  good  collateral  contract,  as  it 
was  entirely  without  consideration,  so  that, 
whether  we  view  it  as  an  attempt  to  plead 
a  contract  not  completed  or  a  collateral 
contract  rendering  the  note  void  by  reason 
of  a  condition  subsequent,  the  defense  must 
fail. 

The  judgment  is  affirmed. 


Annotation — ^Admissibility  of  parol  evidence  to  show  that  a  bill  or  note 

was  delivered  upon  condition. 


r.  Introduction,  300, 
II.  General  rule,  309. 
III.  Minority  rule,  310. 
IV.  Rule  where  instrument  contains  a 
condition,  310. 
V.  Some    applications    of    the    paroU 

evidence  rule,  317. 
VI.  Pennsylvania  rule,  321. 

I.  Introduction. 

The  earlier  cases  on  the  admissibility 
of  parol  evidence  to  show  that  a  bill 
or  note  was  delivered  upon  condition 
are  discussed  in  the  note  to  Beach  v. 
Nevins,  18  L.R.A.(N.S.)   288. 

In  determining  the  admissibility  of 
parol  evidence  of  the  character  under 
consideration  in  this  note  it  is  necessary 
to  determine  which  of  two  well-settled 
rules  of  law  shall  govern.  The  rules 
referred  to  are  the  parol-evidencc  rule 
that  parol  evidence  is  inadmissible  to 
vary  or  contradict  the  terms  of  a  written 
instrument,  and  the  rule  that  parol  evi- 
dence is  admissible  to  show  absence  of 
delivery  of  an  instrument.  In  addition 
to  the  above-mentioned  rules  it  is  neces- 
sary to  bear  in  mind  the  fact  that  the 
parol-evidence  rule  does  not  prevent  evi- 
dence to  show  that  the  agreement  sued 

upon  is  without  consideration,  or  that 
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the  consideration  has  failed,  provided 
the  evidence  does  not  in  other  respects 
vary  the  legal  effect  of  the  contract.* 

The  evidence  considered  in  this  note 
does  not  go  to  the  extent  of  showing 
that  there  was  an  entire  absence  of 
delivery;  that  is,  not  only  that  the  paper 
writing  did  not  pass  out  of  the  possession 
of  the  maker  with  his  consent,  but  that 
he  had  no  intention  of  giving  the  writing 
a  legal  and  binding  effect.  One  element 
of  a  delivery  has  taken  place;  it  is 
admitted  that  the  writing  was  intrusted 
to  the  custody  of  the  payee  therein 
named;  the  evidence  over  which  the 
dispute  arises  is  to  the  effect  that  it  was 
not  so  intrusted  with  the  intention  of 
creating  a  legal  obligation.  In  other 
words,  it  is  sought  to  show  by  the  evi- 
dence an  absence  of  only  one  element 
of  a  delivery. 

At  this  point  it  is  necessary  to  dis- 
criminate. The  evidence  over  which  the 
dispute  arises  may  be  to  the  effect  that 
the  instrument  was  not  intrusted  to  the 
payee  with  the  intention  of  creating  a 
legal  obligation;  that  whether  or  not  a 
legal  obligation  should  be  created  de- 
pends upon  a  contingency;   or  it  may 

1  3  Jones,  Ev.  §  468. 
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be  to  the  effeot  simply  that  the  enforce- 
ment of  tk»  obligation  is  d^>endent  upon 
the  contingeowsy.  In  the  former  case 
what  is  attempted  to  be  shown  by  the 
evidence  is  that  the  written  instrument 
never  became  a  contract;  in  the  latter 
ease  it  is  assumed  that  the  instrument 
became  a  contract;  the  evidence  is  di- 
rected merely  to  the  enforcement  of  the 
obligation  of  the  contract.  If  the  evi- 
dence is  of  the  former  class,  that  is,  if 
it  is  to  the  effect  that  the  instrument 
was  intrusted  to  the  payee  with  the 
intention  that  it  should  not  create  any 
legal  relation,  but  that  whether  or  not 
it  should  take  effect  as  a  valid  and  bind- 
ing intrument  is  d^>endent  upon  a  con- 
tingency, the  evidence  is  admissible,  and 
this  whether  or  not  it  affects  the  con- 
sideration.' If,  on  the  other  hand,  the 
evidence  is  to  the  effect  that  the  enforce- 
ment of  the  instrument  as  an  obligation 
is  dependent  upon  a  contingency,  the 
evidence  is  not  admissible.  But,  as 
stated  above,  the  instrument  may  still 
be  defeated  by  showing  a  lack  of  con- 
sideration, or  that  the  consideration  has 
failed  within  the  rule  above  stated.  The 
distinction  is  well  stated  in  one  case* 
that  ^^when  the  oral  testimony  goes  di- 
rectly to  the  question  whether  there  is 
a  written  contract  or  not,  it  is  always 
competent;  but  when  the  effect  of  the 
oral  testimony  is  to  establish  the  exist- 
ence of  a  written  contract  which  it  is 
designed  to  contradict  or  change  by 
parol,  then  the  spoken  word  must  yield 
to  the  written  compact.''  THe  condition 
must  be  one  that  goes  to  the  existence  of 
the  contract.*  If  the  instrument  has 
once  become  a  valid  and  enforceable 
contract,  parol  evidence  is  not  admissi- 
ble.* 

The  use  of  the  term  '^delivered"  in 
a  loose  sense  has  caused  some  confusion 
on  this  question.  The  term  has  two 
meanings.  First,  it  may  mean  a  manual 
delivery, — that  is,  the  mere  physical  act 
of  handling  the  paper  to  the  obligee. 


f  Second,  it  may  mean  this  physical  act 
accompanied  with  the  intention  of  the 
obligor  that  it  shall  take  effect  as  a  valid 
legal  obligation.  Unless  '^delivery''  in 
the  latter  sense  Is  present,  the  instrument 
cannot  (as  between  the  parties  or  those 
with  notice)  have  any  binding  effect. 
This  assumes,  of  course,  that  both  parties 
to  the  contract  understand  the  intent. 
It  is  frequently  stated  in  the  cases  that 
an  instrument  is  executed  and  ^'de- 
livered"  under  an  agreement  that  it  shall 
not  become  a  valid  and  enforceable  obli- 
gation except  upon  the  happening  of  a 
contingency.  The  only  sense  in  which 
the  term  ^'delivered"  can  possibly  be 
used  in  such  a  statement  without  creat- 
ing a  plain  contradiction  is  to  mean  the 
mere  physical  act  of  intrusting  the 
instrument  to  the  payee.  If  an  instru- 
ment has  been  delivered  in  the  sense  that 
it  is  intended  to  take  effect  as  a  legal 
obligation,  a  valid  legal  relation  is  cre- 
ated thereby  which  cannot  be  varied  or 
contradicted  by  parol  evidence.  It  is, 
strictly  speaking,  inaccurate  to  charac- 
terize the  condition  with  which  this  note 
deals  as  a  ''conditional  delivery."  There 
is  in  fact  no  delivery  at  all  except  the 
manual  delivery.  It  has  been  stated* 
that  a  conditional  delivery  is  ''one  by 
which  the  note  was  not  to  be  regarded 
as  delivered  until  the  happening  of  a 
future  event.  But  where  the  note  was 
actually  delivered,  and  to  be  a  valid 
instrument  until  a  future  event  should 
occur,  when,  upon  a  contingency,  it 
should  become  void,  there  was  not  a 
conditional  delivery."  If,  however,  the 
term  is  properly  understood,  it  is  suffi- 
ciently accurate,  and  is  used  throughout 
this  note. 

The  principles  as  above  stated  are 
clear.  But  it  is  exceedingly  difficult  to 
determine  from  the  evidence  whether  a 
situation  is  presented  in  which  the  intent 
of  the  parties  went  to  the  delivery  of 
the  instrument,  making  it  conditional, 
or  merely  to  its  obligation.     This  is  a 


tit  is  not  altogether  clear  whether  the 
evidence  in  Colvin  v.  Goff,  ante,  300,  was 
regarded  as  showing  a  conditional  delivery; 
assuming  that  it  was  so  regarded,  the  limi- 
tation of  parol  evidence  to  cases  .in  which 
the  condition  affects  the  consideration  is 
without  support  in  the  cases. 

•  Smith  V.  Dotterweich  (1911)  200  N.  Y. 
290,  33  L.R.A.(N.S.)  892,  93  N.  £.  985. 

4  It  is  held  in  Southern  Fertilizer  & 
Chemical  Co.  v.  Harrell  (1916)  17  Ga.  App. 
642,  87  S.  B.  Oil,  that  an  attempt  by  parol 
to  attach  to  a  written  contract  a  condition 
not  therein  stated  or  referred  to  is  a  defense 
bad  in  law.  Although  there  is  nothing  in 
the  report  of  this  case  to  so  indicate,  this 
L.R.A.1917C. 


apparently  was  upon  the  theory  that  the 
condition  did  not  go  to  the  existence  of  the 
contract. 

•  emith  V.  Hedges  (1915)  170  App.  Div. 
349,  135  N.  Y.  Supp.  934.  After  stating 
that  the  notes  were  rendered  effective  and 
complete  by  an  unconditional  delivery,  the 
court  states  that  the  plea  was  **that  the 
payee  was  to  release  the  maker  and  to 
cancel  the  note  provided  the  contract  was 
not  completed  when  the  note  fell  due, — a 
future  contingency." 

<  Dissenting  opinion  of  Ingraham,  P.  J.,  in 
Carpenter  v.  Malonev  (1910)  138  App.  Div. 
190,  123  N.  Y.  Supp.  61. 
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diflScnlty  that  confronts  the  courts  when 
it  becomes  necessary  to  decide  upon  the 
character  of  the  evidence.''  The  courts 
have  not  always  met  this  difficulty 
squarely  by  characterizing  the  evidence 
either  as  showing  an  agreement  that 
the  instrument  should  not  take  effect 
as  a  valid  contract  except  upon  the  con- 
tingency, or  as  showing  merely  an  agree- 
ment going  to  the  performance  thereof. 
In  fact,  the  evidence  is  held  admissible 
in  some  cases  in  which  the  agreement 
is  stated  to  have  been  that  the  instru- 
ment was  **to  become  void"  or  "was  not 
to  be  paid"  upon  the  happening  of  the 
contingency.  While  a  statement  that 
an  instrument  is  "to  become  void"  or 
that  it  "is  not  to  be  paid"  upon  a  con- 
tingency implies  that  it  is  an  existing 
obligation,  it  is  not  clear  that  the  courts 
so  speaking  of  it,  which  hold  the  evidence 
admissible,  regard  the  instrument  as  un- 
conditionally delivered.  In  other  words, 
when  these  courts  speak  of  the  agree- 
ment that  the  instrument  shall  "become 
void"  or  that  it  shall  "not  be  paid"  upon 
the  happening  of  the  contingency,  they 
really  have  in  mind  a  condition  going  to 
the  delivery  of  the  instrument, — a  con- 
dition precedent  rather  than  a  condi- 
tion subsequent,  which  defeats  an  instru- 
ment that  has  become  a  valid,  existing 
obligation.*  Some  courts  have  character- 
ized the  evidence  as  showing  an  agree- 
ment that  the  instrument  shall  not  be- 
come a  binding  obligation,  and,  in  the 
same  opinion,  characterized  it  as  show- 
ing an  agreement  that  it  shall  not  be 
paid.  This  discloses  a  confusion  of 
thought  unless  it  be  assumed,  as  is  as- 


sumed above,  that  the  courts  have  used 
these  expressions  83nDonymously.  The 
court  in  Colvin  v.  Gfopp,  ante,  300,  does 
not  make  it  clear  w^hether  the  evidenee 
in  that  case  was  regarded  as  going  to 
the  delivery  of  the  instrument  or  mere- 
ly to  the  payment.  It  will  be  noticed 
that  in  the  statement  of  facts  the  agree- 
ment is  stated  to  be  that  "said  promis- 
sory note  would  become  a  binding  con- 
tract on  the  part  of  defendant"  only  in 
the  event  of  the  reversal  of  the  judgment, 
thus  indicating  that  it  was  a  condition 
of  the  delivery;  but  in  stating  the  rule 
in  the  latter  part  of  the  opinion  it  is 
stated  that  "it  may  be  shown,  as  be- 
tween the  maker  and  the  payee,  that, 
prior  to  the  delivery  of  the  note,  its 
payment  was  made  conditional  whenever 
the  condition  or  contingency  affects  the 
consideration;"  thus  indicating  that  it 
was  merely  the  payment  that  was  con- 
ditional. It  seems,  however,  that  the 
statement  above  is  applicable  here,  and 
that  the  court  did  regard  the  note  as 
conditionally  delivered.  Assuming  that 
the  note  was  conditionally  delivered,  the 
limitation  of  the  parol  evidence  to  cases 
in  which  the  consideration  is  affected 
is  without  support  in  the  cases.  In  case 
the  condition  went  to  the  payment  mere- 
ly, the  instrument  may  be  defeated  by 
showing  a  lack  of  consideration,  or  that 
the  consideration  has  failed;  but  this  is 
by  virtue  of  an  independent  rule,  un- 
connected with  conditions  attaching  eith- 
er to  the  delivery  or  to  the  obligation. 
In  some  jurisdictions,  at  least,  a  dif- 
ferent rule  prevails  with  reference  to 
the  admissibility  of  parol  evidence  of 


7  In  a  case  in  which  there  was  held  to  be 
a  conditional  delivery,  the  testimony  of 
some  witnesses  was  to  the  effect  that  it  was 
stated  "the  note  should  be  no  good;"  others, 
that  "there  would  be  no  sale,"  and  still 
others,  that  "the  note  would  be  no  good,  or 
void."  Hodge  v.  Smith  (1906)  130  Wis.  326, 
110  N.  W.  192. 

An  agreement  to  "refund"  the  note  upon 
certain  conditions  was  held  not  to  create  a 
conditional  delivery,  in  Farmers'  Bank  v. 
Nichols  (1910)  25  Okla.  647,  138  Am.  St. 
Rep.  931,  106  Pac.  834,  21  Ann.  Caa.  1160. 
There  was  no  question,  however,  of  parol 
evidence  in  this  case,  as  the  agreement  to 
refund  the  note  was  in  writing. 

8  An  allegation  "that  it  was  distinctly 
understood  and  agreed  by  and  between"  the 
makers  and  payee  of  a  note  "that  the  said 
note  was  to  be  used  by  said  Rice  (payee) 
for  the  purpose  of  raising  the  necessary 
money  to  finance"  a  stock-purcliasinsr  trans- 
action negatives  the  idea  of  a  conditional 
delivery;  such  facts  show  an  oral  agreement 
affecting  the  manner  in  which  the  note  was 
to  be  paid.  Such  agreement  cannot  be 
L.R.A.1917C. 


shown  in  evidence  to  modify  the  written 
promise  contained  in  the  note.  Gwinn  v. 
Ford  (1915)  85  Wash.  571,  148  Pac,  891, 

In  an  action  on  a  promissory  note  in 
which  the  defense  was  that  there  was  an 
oral  agreement  contemporaneous  with  the 
execution  and  delivery  of  the  note,  to  the 
effect  that  the  maker  intended  subsequent- 
ly to  make  a  will,  in  which  the  payee  was 
to  be  a  beneficiary  to  the  extent  of  the 
amount  of  the  note,  and  that  the  note  was 
to  be  held  until  the  will  was  executed,  when 
it  was  to  be  returned  to  the  maker,  the 
court  states:  "In  this  case  the  execution 
and  delivery  of  the  note  is  admitted  and 
the  obligation  thereof  recognized;  and,  for 
the  purpose  of  defeating  it,  reliance  is 
placed  upon  a  contemporaneous  oral  agree- 
ment by  which  a  condition  not  precedent 
but  subsequent  was  offered  to  defeat  lia- 
bility. If  a  contemporaneous  oral  agree- 
ment providing  for  the  surrender  of  the  note- 
upon  the  happening  of  a  condition  subse- 
quent could  be  used  to  defeat  recovery  upon 
a  note,  the  rule  which  provides  that  a  note 
or  other  written  contract  cannot  be  varied 
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the  character  now  under  consideration, 
where  a  deed  of  real  estate  is  involved, 
from  that  which  prevails  where  a  bill 
or  note  is  involved.*  Accordingly,  where 
a  bill  or  note  is  given  in  a  transaction 
in  which  a  deed  is  also  given,  it  some- 
times becomes  a  question  as  to  which  of 
these  rules  is  to  be  given  effect.  With 
this  question  the  present  note  is  not 
concerned.  Nor  is  the  case  included  if 
the  rule  applicable  to  deeds  is  decided  to 
govern,  since  this  note  is  confined  to 
cases  involving  instruments  for  the  pay- 
ment of  money.  But  if  the  rule  appli- 
I'uble  to  bills  and  notes  is  held  to  govern, 
the  case  is  included. 

The  situation  covered  in  this  note 
must  be  distinguished  from  that  in  which 
there  has  been  a  manual  delivery  to 
one  other  than  the  obligee  to  hold  until 
certain  conditions  have  been  met.**  In 
this  connection  delivery  to  an  agent  of 


the  payee  must  be  considered.  In  some 
cases  the  agent  is  regarded  as  acting 
independently  of  his  principal,  so  that 
delivery  may  be  made  to  him  without 
constituting  a  delivery  to  the  principal.** 
Cases  which  take  this  view  are  excluded ; 
but  other  cases  of  delivery  to  an  agent 
of  the  payee  treat  it  as  delivery  to  the 
principal,  and  are  included  in  the  note. 
The  note  is  confined  to  cases  between 
the  original  parties,  or  those  with  notice 
of  the  conditions. 

//.  General  nile. 

The  rule  sustained  by  a  practically 
uniform  line  of  authorities  is  that  parol 
evidence  is  admissible  to  show  that  a 
bill  or  note,  absolute  in  form,  although 
manually  delivered  to  the  payee,  was  not 
to  become  a  binding  obligation  except 
upon  the  happening  of  a  certain  event,** 


or  modified  by  such  an  agreement  would  be 
abrogated."  Post  v.  Tamm  (1916)  91 
Wash.  604,  158  Pac.  91. 

•  Holt  V.  Gordon  (1915)  —  Ttx.  Civ. 
App.  — ,  176  S.  W.  902. 

10  This  class  of  cases  is  illustrated  by 
Cedar  Rapids  Nat.  Bank  v.  CarWon  (1912) 
158  Iowa,  343,  136  N".  W.  659,  where  a  note 
was  delivered  to  an  agent  upon  condition 
that  it  was  not  to  be  delivered  to  the  payee 
as  a  binding  obligation  until  signed  by  a 
certain  number  of  persons.  It  was  claimed 
to  have  been  secured  by  the  payee  without 
authority,  and  the  parol  evidence  went  to 
this  effect. 

Bartholomew  v.  Fell  (1914)  92  Kan.  64, 
139  Pac.  1016.  There  is,  however,  in  this 
at  least  dicta  to  the  effect  that  parol  evi- 
dence is  admissible  to  show  a  conditional 
delivery. 

One  who  signs  a  note  as  surety  on  the 
condition  that  the.  debtor  execute  a  chattel 
mortgage  to  the  payee,  and  that  the  note 
be  not  delivered  to  the  payee  until  such 
mortgage  has  been  executed,  may  show 
these  facts  by  parol  evidence  in  an  action 
by  the  payee,  if  the  payee  had  notice  of  the 
conditions  at  the  time  the  note  was  de- 
livered to  him.  Goutermont  v.  Bland 
(1917)  —  Kan.  — ,  162  Pac.  270. 

In  Niblock  v.  Sprague  (1911)  200  N.  Y. 
390,  93  N.  £.  1105,  upon  a  settlement  be- 
tween partners,  the  retiring  partner  was  to 
execute  and  deliver  to  a  third  person  the 
notes  which  were  the  subject  of  the  action, 
and  which  were  to  be  held  by  the  third 
person  until  the  payment  of  the  partner- 
ship debts  by  the  other  partner,  when,  at 
the  maker's  .direction,  the  third  person  was 
to  indorse  and  deliver  them  to  the  other 
partner.  The  parol  proof,  it  will  be  seen, 
does  not  attempt  to  show  a  conditional  de- 
livery to  the  real  obligee,  although  the  notes 
were  delivered  to  the  payee  therein  named. 
It  was  claimed  the  partner  to  whom  the 
L.R.A.1917C. 


amount    was    payable    obtained    the    notes 
without  the  maker's  knowledge  or  consent. 

11  J.  I.  Case  Threshing  Mach.  Co.  v. 
Barnes  (1909)  133  Ky.  321,  117  S.  W.  418, 
It  is  expressly  stated  in  this  case:  "We 
do  not  hold  that  a  delivery  to  one  of  the 
parties  to  hold  pending  the  performance  or 
fulfilment  of  the  condition  upon  which  it 
[the  note]  was  to  become  effective  would 
be  valid  as  an  escrow.  ...  In  holding 
the  writings  he  was  not  acting  as  the  agent 
of  the  company,  but  as  the  agent  of  the  pur- 
chaser; and  it  was  admissible  to  prove  the 
agreement  under  which  the  papers  were 
placed  in  the  hands  of  the  agent." 

»See  note  in  18  L.R.A.(X.S.)  288. 

Smith  V.  Dotterweich  (1911)  200  N.  Y. 
299,  33  L.R.A.(N.S.)  892,  98  N.  E.  985,  hold- 
ing parol  evidence  admissible  to  show  that 
a  note  given  in  payment  of  the  premium  on 
a  life  insurance  policy  was  not  to  take 
effect  as  a  valid  and  enforceable  obligation 
unless  the  maker  should  be  furnished  with 
a  loan  of  money. 

Holt  V.  Gordon  (1915)  —  Tex.  Civ.  App. 
— ,  176  S.  W.  902,  holding  parol  evidence 
admissible  to  show  that,  at  the  time  the 
note  wns  executed,  it  was  agreed  in  parol 
that  it  should  not  become  operative  and 
binding  unless  the  maker  should  succeed  in 
procuring  a  loan  upon  certain  land  owner  by 
him.  But  see  Security  L.  Ins.  Co.  v.  Allen, 
infra,  note  13. 

Equitable  Trust  Co.  v.  Halpert  (1912) 
132  If.  Y.  Supp.  776,  holding  parol  evidence 
admissible  in  an  action  on  a  written  instru- 
ment to  show  that  the  instrument  would 
only  be  enforceable  if  the  payee  would  issue 
a  life  insurance  policy  to  the  maker,  entire- 
ly satisfactory  to  him.  and  this  whether 
the  instrument  in  question  is  a  negotiable 
instrument  or  n  on -negotiable. 

Xewgass  v.  Shulhof  (1911)  128  N.  Y. 
Supp.  664,  holding  parol  evidence  admissible 
to  show  that  a  note  was  delivered   to   the 
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or  that  it  was  to  become  void  and  of  no  effect  as  an  obligation  upon  the  hap- 


payee  upon  condition  that  it  should  not  be- 
come effective  unless  the  maker  received  a 
certain  sum  from  a  transaction  then  pend- 
ing. 

Stoughton  V.  Chu  Fong  (1911)  130  N.  Y. 
Supp.  228,  holding  that  an  answer  that  the 
note  sued  upon  would  have  no  validity 
whatever  until  a  certain  institution  was 
established,  and  that  no  such  institution 
was  ever  established,  pleads  a  condition 
precedent  to  the  validity  of  the  note,  and  a 
complete  provable  defense. 

Equitable  Trust  Co.  v.  Howe  (19H)  72 
Misc.  46,  129  N.  Y.  Supp.  112,  holding  parol 
evidence  admissible  to  show  that  a  writing 
in  the  form  of  a  letter,  addressed  to  the 
general  agent  of  a  life  insurance  company, 
acknowledging  receipt  of  policy,  and  author- 
izing  and  requesting  the  general  agent  to 
pay  the  amount  of  the  first  premium,  and 
a  promise  on  the  part  of  the  writer  of  the 
letter  to  pay  the  general  agent  the  amount 
so  advanced,  was  delivered  under  an  agree- 
ment that  it  was  not  to  come  into  existence 
as  a  legal  obligation  unless  the  general 
agent  paid  the  amount  so  requested. 

Hughes  V.  Grooker  (1908)  148  N.  C.  318, 
128  Am.  St.  Rep.  606,  62  S.  E.  429,  holding 
parol  evidence  admissible  to  show  that  a 
note  was  signed  upon  the  inducement  that 
the  payne  would  perform  certain  obligations 
and  that  until  the  maker  or  his  son  should 
sign  a  paper  signifying  that  the  payee  had 
performed  his  obligation,  the  entire  trans- 
action was  unfinished.  The  action  in  this 
case  was  by  the  maker  against  the  payee, 
who  had  negotiated  the  note,  which  the 
maker  had  been  compelled  to  pay,  and  was 
for  the  purpose  of  recovering  the  amount  so 
paid  by  him. 

Garrison  v.  J.  I.  Case  Threshing  Mach.  Co. 

(1912)  159  N.  C.  285,  74  S.  E.  821,  holding 
parol  evidence  admissible  to  show  that  a 
note  secured  by  a  mortgage  was  not  to  take 
effect  until  it  was  determined  that  an  engine 
for  which  the  note  was  given  would  pass  a 
certain  test.  The  action  was  brought  to  re- 
cover damages  for  the  sale  of  the  land  under 
the  mortgage. 

This  rule  is  approved  in  Gamble  v.  Biley 

(1913)  39  Okla.  363,  135  Pac.  390,  in  an 
action  by  the  indorsee  against  the  indorser 
of  a  promissory  note,  transferred  in  part 
payment  of  a  subscription  to  stock.  A 
written  receipt,  however,  had  been  given  in 
this  case,  containing  a  clause  that  ''should 
said  subscription  be  not  approved  and  ac- 
cepted, the  amount  paid  as  per  this  receipt 
will  be  returned." 

Street  v.  J.  I.  Case  Threshing  Mach.  Co. 
(1916)  —  Tex.  Civ.  App.  — ,  188  S.  W.  725, 
holding  parol  evidence  admissible  in  an 
action  by  the  maker  of  certain  notes  against 
the  payee,  to  cancel  the  notes  and  mortgages 
given  to  secure  them,  to  show  that  the  notes 
were  given  in  payment  of  certain  machinery, 
and  that  the  bargain  was  not  to  bo  con- 
summated until  after  a  certain  trial  of  the 
machinery. 
L.RJ^.1917C. 


It  is  held  in  Equitable  Mfg.  Co.  v.  Hill- 
Atkinson  Co.  (1916)  17  Ga.  App.  494,  87  S. 
E.  715,  that  parol  evidence  is  admissible  to 
show  that  a  written  contract  was  not  to 
become  a  completed  contract  until  certain 
prerequisites  had  been  complied  with. 

No  question  seems  to  have  raised  in 
Thompson  v.  Carter  (1909)  6  Ga.  App.  604, 
65  S.  E.  599,  as  to  the  admissibility  of  the 
evidence  to  show  that  a  note  given  in  pay- 
ment of  a  horse  was  turned  over  to  the 
vendor  upon  the  express  condition  that  it 
was  not  to  become  the  property  of  the 
vendor  as  a  note  until  the  horse  should  be 
turned  over  to  the  vendee,  cured  of  a  lame- 
ness with  which  it  was  afflicted. 

Keller  v.  Prince  (1912)  76  Misc.  522,  135 
N.  Y.  Supp.  573,  also  sustains  the  rule. 

Rule  recognized  in  McNight  v.  Parsons 
(1907)  136  Iowa,  390,  22  L.R.A.(N.S.)  718, 
125  Am.  St.  Rep.  265,  113  N.  W.  858,  16 
Ann.  Cas.  665,  and  Lavalleur  v.  Hahn  (1911) 
152  Iowa,  649,  39  L.R.A.(N.S.)  24,  132  N. 
W.  877;  Bartholomew  v.  Fell  (1914)  92 
Kan.  64,  139  Pac.  1016  (not  clearly  a  hold- 
ing). 

This  rule  is  recognized  in  E^bling  Brewing 
Co.  V.  Feldman  (1909)  114  N.  Y.  Supp.  910, 
but  the  evidence  received  by  the  trial  court 
was  not  limited  to  the  proof  of  a  condition 
precedent^  and  its  admission  was  according- 
ly held  error. 

In  holding  admissible  in  an  action  upon 
promissory  notes  evidence  of  an  agreement 
that,  if  the  maker  complied  with  certain 
conditions,  the  payees  were  "to  surrender  to 
him  said  notes  without  requiring  him  to  pay 
them,"  the  ground  of  the  admission  is  not 
clearly  stated  in  Howell  v.  Ware  (1909)  99 
C.  C.  A.  318,  175  Feb.  742.  In  one  part  of 
the  opinion  it  is  stated  that  "this  was  not 
in  conflict  with  the  well-established  rule 
that  evidence  preceding  the  final  agreement 
of  the  parties  will  not  be  admitted,  for  the 
reason  that  all  such  matters  were  finally 
merged  in  the  written  instrument,  which 
must  be  taken  to  express  the  conclusion 
reached,  but  was  for  the  purpose  of  ascer- 
taining the  real  intention  of  the  parties, 
and  not  to  alter  the  contract  in  any  par- 
ticular." Farther  on  it  is  stated  that  "the 
notes  may  have  been  executed  with  the 
understanding  that  their  payment  was  to 
be  conditioned  on  transactions  to  be  com- 
pleted after  their  delivery,  and  if  so,  then 
testimony  tending  to  prove  that  agreement 
was  not  only  pertinent  but  essential  for  the 
proper  solution  of  the  controversy.  As  we 
see  the  case,  the  most  important  fact  to  be 
found  by  the  jury  was  whether  or  not  the 
contract  between  these  parties  was  intend- 
ed by  them  to  depend  upon  the  conditions 
set  out  in  the  defendant's  answer.  The  very 
life  of  the  contract  depended  on  this  finding 
of  fact,  and  such  finding  was  for  the  jury, 
and  not  the  court.  If,  when  the  notes  were 
delivered,  an  understanding  existed  between 
the  parties  of  the  character  mentioned,  set 
forth  in  the  answer,  then  the  fulfilment  of 
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pening  of  a  eertain  event,  or  to  be  ife- 
turned.** 

In  some  cases  in  which  the  condition 
is  stated  to  go  to  the  payment  merely, 
it  is  held  that  parol  evidence  is  admis- 


sible to  show  that  a  bill  or  note,  regular 
in  form,  was  only  to  be  paid  upon  the 
happening  of  a  certain  event,  or  that  it 
was  not  "to  be  paid"  except  upon  the 
happening    of    the    contingency.**      As 


the  conditions  included  in  such  understand- 
ing dischaxged  the  defendant's  liability  un- 
der said  note." 

The  few  cases  that  hold  a  contrary  view 
are  discussed  in  III.  infra. 

MSee  note  in  18  L.R.A.(N.S.)  288. 

A  demurrer  to  a  plea  in  an  action  on  a 
promissory  note;  that  the  note  was  given 
for  an  insurance  policy,  and  that,  in  order. 
to  induce  the  defendant  to  sign  the  note,  the 
agent  stated  to  him  that  after  the  policy  of 
insurance  was  received,  if  he  did  not  want 
it,  it  might  be  given  back  and  defendant 
would  owe  nothing  on  the  note,  on  the 
ground  that  this  was  an  attempt  to  contra- 
dict a  written  agreement  by  contemporane- 
ous and  previous  parol  statements,  was 
overruled.  Gillespie  v.  Hester  (1909)  160 
Ala.  444,  49  So.  680. 

Jefferson  County  Sav.  Bank  v.  Compton 
(1916)  192  Ala.  16,  68  So.  261  (dictum). 
Note  given  for  corporate  stock  to  be  void 
unless  maker  was  elected  president  of  the 
corporation. 

First  Nat.  Bank  v.  Burney  (1912)  91  Neb. 
269,  136  N.  W.  37,  holding  parol  evidence 
admissible  on  behalf  of  a  surety  to  show 
that  a  note  was  executed  by  him  merely  to 
guarantee  that  the  principal  debtor  would 
account  for  and  return  to  the  payee  the  pro- 
ceeds of  the  sale  of  certain  property,  and 
that,  if  the  money  realized  therefrom  should 
be  paid,  the  surety's  liability  on  the  note 
woiud  be  at  an  end. 

Musser  v.  Musser  (1912)  92  Neb.  387,  138 
N.  W.  699,  holding  parol  evidence  admissible 
to  show  that  a  note  was  executed  and  de- 
livered to  the  payee  to  be  held  in  trust  by 
him  until  the  maker  should  determine 
whether  certain  representations  made  by 
the  payee  were  true;  and,  if  they  were  not 
true,  the  note  was  to  be  returned  to  the 
maker. 

This  rule  is  recognized  in  Watson  v.  Rice 
(1914)  —  Tex.  Civ.  App.  — ,  166  S.  W.  106, 
where  parol  evidence  was  held  admissible 
to  show  that  a  note  was  executed  and  de- 
agreement  that  if  the  maker  was  not  satis- 
fied with,  the  transaction,  the  payee  would 
repay  him  an  amount  he  had  paid  in  cash, 
with  interest,  and  return  to  him  his  note. 

But  in  Security  L.  Ins.  Co.  v.  Allen  (1914) 
—  Tex.  Civ.  App.  — ,  170  S.  W.  131,  it  is 
held  in  an  action  on  a  note  given  in  payment 
of  the  premium  on  a  life  insurance  policy 
that  an  agreement  at  the  time  of  the  exe- 
cution of  the  note  that  it  would  be  canceled 
and  returned  to  the  maker  if  he  would 
thereafter  aid  in  procuring  life  insurance 
from  other  people,  and  that  the  note  was  to 
become  a  valid  and  binding  obligation  in  the 
event  only  that  the  maker  should  fail  to 
perform  that  agreement,  was  inadmissible 
m  evidence,  as  its  effect  would  be  to  vary 
by  parol  the  terms  of  the  note. 
L.RJ1.1917C. 


HIn  Cochran  v.  Burdick  Bros.  (1912)  7 
Ala.  App.  274,  61  So.  29,  the  instrument 
sued  on  was  given  in  consideration  of  cer- 
tain goods  which  the  defendant  agreed  to 
purchase,  and  the  goods  were  purchased  and 
the  instrument  given  with  the  express 
understanding  and  agreement  that  if  the 
purchaser  should  realize  a  certain  profit  on 
the  goods,  the  instrument  should  be  paid; 
and  that  was  the  only  condition  upon  which 
the  instrument  should  become  payable. 
The  court  states  that  the  contract  or  agree- 
ment set  up  did  not  vary  or  contradict  the 
terms  of  the  instrument  sued  on,  but  simply 
set  up  an  agreement  going  to  the  considera- 
tion of  the  bill  which  was  the  subject  of  the 
suit. 

Fidelity  Title  Guaranty  Co.  v.  Ruby 
(1914)  16  Arix.  75, 141  Pac.  117,  holding  ad- 
missible parol  evidence  of  an  agreement 
that  the  note  in  suit  was  not  to  be  paid 
until  the  note  of  a  third  person  should  be 
paid  to  the  maker,  the  plea  stated  is  that 
the  note  sued  on  "was  given  by  this  defend- 
ant to  .  .  .  with  the  express  under- 
standing that  the  said  sum  of  $300  expressed 
in  said  instrument  would  not  be  collectible 
from  defendant  until  defendant  collected 
the  $681  from  said  Gordon  on  his  note." 
The  court  states  that  the  answer  under 
consideration  and  the  evidence  "shows  that 
there  never  was  any  complete  final  delivery 
of  the  writing  as  the  promissory  note  of  the 
maker  .  .  .  payable  at  all  events  and 
according  to  its  terms,  for  the  reason  it  was 
made  as  a  mere  memorandum  of  the  balance 
[the  payee]  was  entitled  to  receive  when 
the  Gordon  note  was  paid  to  [the  maker], 
and  was  delivered  as  such  with  the  under- 
standing of  the  parties  that  it  should  be 
payable  when  the  Gordon  note  was  paid, 
and  in  no  other  event." 

Adams  v.  Thurmond  (1916)  --  Okla.  — , 
149  Pac  1141,  holding  parol  evidence  ad- 
missible to  show  that  a  note  was  delivered 
to  the  payee  upon  a  condition  that  it  was 
not  to  be  paid  until  the  title  to  certain  land 
for  which  it  was  given  was  settled  in  favor 
of  the  payee,  and  the  makers  of  the  note 
put  in  possession  thereof  as  purchasers. 

But  see  cases  discussed  in  V.  infra. 

Parol  testimony  is  admissible  in  an  action 
on  a  note  given  by  a  vendor  for  commissions 
for  the  sale  of  real  estate,  that  the  note 
was  not  to  be  paid  unless  the  purchaser  of 
the  real  estate  paid  a  note  which  he  had 
given  to  evidence  a  part  of  the  purchase 
price.  Martineau  v.  Hanson  (1916)  —  Utah, 
— ,  166  Pac.  482.  Such  evidence  was  regard- 
ed as  admissible  in  Hamilton  v.  Hannus 
(1912)  —  Tex.  Civ.  App.  — ,  186  S.  W.  938, 
a  similar  case,  but  the  chief  dispute  in  that 
case  was  as  to  other  evidence. 

Parol  evidence  was  held  admissible  in 
Martin  v.  Mask  (1912)  168  N.  C.    436,   41 
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stated  in  the  introduction,  it  seems  evi- 
dent that  the  courts  treat  the  condition 
in  either  form  as  one  going  to  the  exist- 
ence of  the  contract.  In  some  cases  a 
condition  that  the  instrument  shall  not 
be  paid  unless  a  certain  event  happens 
is  construed  as  in  effect  an  agreement 
operating  as  a  suspension  of  the  instru- 
ment until  the  contingency  occurs.^* 
In  a  few  cases  the  evidence  has  been 
held  admissible  where  the  agreement  was 
that  the  instrument  was  to  be  paid  in  a 
certain  manner.^*  Thus,  parol  evidence 
has  been  held  admissible  in  an  action  by 
one  other  than  a  bona  fide  holder  on  a 
note  given  in  payment  of  stock,  to  show 
an  agreement  that  it  was  to  be  carried 
and  renewed  by  the  payee  for  a  stated 
time,  and  if,  at  the  end  of  that  time, 
the  stock  had  not  realized  enough  to  pay 
the  purchase  price,  and  the  maker  of  the 


note  did  not  want  the  stock,  the  payee 
would  take  it  off  his  hands  and  cancel 
the  note.  But  the  court  concludes: 
"That  it  was  not  intended  and  ag^reed 
by  them  that  the  note  should  be  a  present 
binding  agreement,  but  that  it  was  de- 
livered to"  the  payee  upon  the  condition 
that  if  the  maker  paid  interest  on  the 
sum  for  the  stated  time,  the  payee  was 
to  renew  the  note  as  agreed;  and  if,  at 
the  expiration  of  that  time,  the  maker 
did  not  want  the  stock,  the  agreement 
to  purchase  was  to  be  terminated  at 
the  maker's  election  and  the  note  can- 
celed." This,  however,  seems  to  be  an 
erroneous  view  of  the  effect  of  the 
evidence,  for,  as  pointed  out  in  the  dis- 
senting opinion,  the  proof  of  delivery 
was  not  only  not  overcome,  but  there 
was  affirmative  proof  of  delivery  of  the 
note  as  a  note,  and  that  it  was  to  be  in 


L.R.A.(N.S.)  641,  74  S.  E.  343,  in  an  action 
on  rent  notes,  to  show  an  agreement  that 
the  maker  would  pay  said  notes  which  were 
given  for  the  house  in  which  he  was  to  re- 
side and  did  reside  during  his  stay  in  the 
city,  but  that,  if  he  was  required  to  leave 
the  city,  he  was  to  pay  no  other  note,  and 
would  surrender  the  possession  of  the  house 
to  the  payee. 

The  contingency  may  be  within  the  con- 
trol of  the  payee.  Thus,  evidence  is  ad- 
missible in  an  action  on  a  note  given  for 
bank  stock,  of  an  agreement  that  if  the 
payee  should  elect  not  to  sell  within  a  stat- 
ed time,  the  maker  of  the  note  would  be 
released  from  his  obligation  on  the  note. 
Hawkins  v.  Johnson  (1915)  —  Tex.  Civ. 
App.  — ,  181  S.  W.  563.  It  will  be  noted 
that  the  parol  evidence  went  to  the  con- 
sideration of  the  note,  and  it  is  held  ad- 
missible on  this  ground  also. 

See  Roberts  v.  Greig  (1900)  15  Colo.  App. 
378,  62  Pac.  574,  note  ]«. 

"Standard  Bank  v.  Wettlaufer  (1915)  33 
Ont.  L.  Rep.  441,  holding  parol  evidence  ad- 
missible in  an  action  upon  a  bill  of  exchange 
against  the  acceptors  thereof,  to  show  that 
the  bill  was  accepted  upon  the  condition 
that  the  defendant  **should  not  be  liable  for 
and  would  not  pay  the  bill  at  maturity  un- , 
less  at  that  date  it  was  found  that  the  de- 
fendants were  indebted"  to  the  drawers  of 
the  bill  for  the  amount  thereof;  the  court 
stating  that  the  agreement  ^'operated  as  a 
suspension  of  the  bill  until  it  was  ascer- 
tained that  there  was  an  indebtedness  at 
the  end  of  the  term  mentioned  in  the  bill." 

See  also  Fidelity  Title  Guaranty  Go.  v. 
Ruby,  supra,  note  14. 

le'Roberts  v.  Greig  (1900)  15  Colo.  App. 
378,  62  Pac.  574,  holding  parol  evidence  ad- 
missible to  show  that  the  note  on  which  the 
action  was  brought  was  executed  and  de- 
livered on  condition  that  it  should  be  paid 
from  the  proceeds  of  a  mill,  and  if  there 
were  no  earnings,  the  note  was  to  be  re- 
turned and  destroyed. 
L.R.A.1917G. 


George  v.  Williams  (1915)  27  Colo.  App. 
400y  149  Pac.  837,  holding  that  the  maker 
of  the  note  on  which  the  action  was  brought, 
given  to  a  trading  company,  might  show 
that  the  note  was  given  on  condition  that 
it  should  be  paid  out  of  the  stock  and 
patronage  dividends  thereafter  to  accrue, 
and  that  the  maker  should  not  be  required 
to  pay  any  cash  thereon.  It  is  expressly 
stated  by  the  court  that  the  instrument  was 
strictly  a  negotiable  promissory  note  al- 
though it  contained  a  recital  that  it  was 
given  for  stock  in  the  trading  company,  and 
there  was  a  further  recital  that  all  divi- 
dends accruing  to  the  noaker  on  the  stock 
should  be  applied  to  the  payment  of  the 
note. 

The  rule  admitting  parol  evidence  that  an 
instrument  was  delivered  upon  condition  has 
been  held  applicable  where  the  condition  was 
that  it  was  to  be  paid  out  of  the  proceeds 
of  the  sale  of  certain  stock,  and  no  other 
payment  was  to  be  made;  in  other  words, 
that  there  was  to  be  no  personal  liability 
on  the  note.  Carpenter  v.  Maloney  (1910) 
138  App.  Div.  190,  123  N.  Y.  Supp.  61,  The 
notes  in  suit  were  made  by  the  maker  to 
his  own  order  and  indorsed  by  the  defend- 
ant. They  were  delivered  to  the  maker 
upon  condition  that  they  were  to  remain  in 
his  possession  and  control,  to  be  paid  solely 
out  of  the  proceeds  of  the  sale  of  ithe  stock 
above  mentioned,  and  that  the  indorser  was 
in  no  event  to  be  held  personally  liable  for 
their  payment.  In  violation  of  this  agree- 
ment they  were  indorsed  to  a  third  party, 
not  a  bona  fide  holder.  From  this  conclusion 
there  is  a  strong  dissenting  opinion  which 
seems  more  in  accord  with  the  correct  rules. 
The  judgment  of  the  majority,  however,  is 
affirmed  bv  the  court  of  appeals  (1911)  203 
N.  Y.  571,*  96  K.  E.  1111. 

But  see  discussion  in  V. 

"Paulson  V.  Boyd  (1908)  137  Wis.  241, 
118  X.  W.  841. 
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force  and  effect  as  such.  A  failure  to 
construe  the  evidence  correctly  seems  to 
be  what  led  to  the  conclusion  in  the 
cases  cited  in  note  16,  for  none  of  these 
cases  deny,  in  fact,  they  affirm,  that  the 
condition  must  be  one  that  goes  to  the 
existence  of  the  contract.  As  evidence 
that  an  instrument  is  to  be  paid  in  a 
certain  manner,  from  its  natural  import, 
suggests  a  conditional  obligation  rather 
than  a  conditional  delivery,  it  is  difOi- 
cult  to  avoid  the  conclusion  that  these 
courts  first  determined  to  admit  the  evi- 
dence and  then  assigned  it  the  character 
neeessaiy  to  harmonise  the  decision  with 
the  undisputed  rule  of  law. 

Parol  evidence  has  been  admitted 
where  the  conditional  delivery  was  cre- 
ated by  custom,  but  there  seems  to  have 
been  no  dispute  over  the  admissibility 
of  the  evidence.^* 

The  admissibility  of  the  parol  evidence 
is  stated  in  some  jurisdictions  to  depend 
upon  whether  or  not  it  shows  a  condi- 
tion precedent.^®  The  condition  prece- 
dent must  be  a  condition  precedent  to 
the  instrument  becoming  a  valid  obli- 
gation, and  not  merely  a  condition  prece- 


dent to  the  payment,  to  render  the  evi- 
dence admissible.  If  it  is  a  condition 
subsequent  to  the  going  into  effect  of  the 
instrument  as  a  valid  and  legal  obliga- 
tion, parol  evidence  thereof  is  not  ad- 
missible.®^  This,  however,  is  merely  a 
different  form  of  stating  the  distinction 
between  a  condition  going  to  the  delivery 
and  a  condition  going  to  the  obligation. 

Ooadition  tbat  others  shall  siea. 

The  rule  that  parol  evidence  is  admis- 
sible to  show  a  conditional  delivery  is 
frequently  applied  to  show  a  condition 
that  other  signers  were  to  be  obtained 
to  the  instrument.  The  makers  of  a 
note  may,  when  sued  thereon,  show  by 
parol  that  the  note  was  signed  not  as 
a  completed  contract,  but  subject  to  the 
condition  that  the  note  was  to  become 
binding  only  when  signed  by  another  or 
all  of  a  number  of  designated  persons, 
and  that  none  should  be  bound  unless 
all  of  those  whom  it  was  agreed  should 
sign  the  note  did  in  fact  sign  it ;  '^  or 
indorsers  of  a  note  may  show  that  it 
was  delivered  to  the  payee  on  condition 
that  others  sign  it  before  it  should  be- 
come legally   effective.**     Likewise   the 


U  Citizens  State  Bank  v.  Garceau  (1012) 
22  N.  D.  676,  134  N.  W.  882,  the  note  in- 
volved in  this  case  was  given  by  an  appli- 
cant for  life  insurance  upon  signing  the 
application.  It  was  a  business  method  of 
the  company  and  of  the  agent  to  return  the 
note  to  the  applicant  if  he  failed  to  pass  the 
medical  exambiation.  Under  these  circum- 
stances there  was  held  to  be  a  conditional 
delivery  of  the  note,  rendering  it  ineffective 
in  case  of  the  rejection  of  the  applicant,  al- 
though nothing  was  said  regarding  the  re- 
turn of  the  note.  It  appears  from  the  re- 
port that  the  dispute  in  this  case  did  not 
arise  over  the  admissibility  of  the  parol  evi- 
dence, but  as  to  whether  the  fact  showed  a 
conditional  delivery. 

19  Smith  V.  Dotterweich  (1911)  200  N.  Y. 
299,  33  L.R.A.(X.S.)  892,  93  N.  E.  985; 
Keller  v.  Prince  (1912)  76  Misc.  522,  135 
N.  Y.  Supp.  673;  Ebling  Brewing  Co.  v. 
Feldman  (1909)  114  N.  Y.  Supp.  910;  Xew- 
gass  v.  Shulhof  (1911)  128  N.  Y.  Supp.  664; 
Stoughton  V.  Chu  Fong  (1911)  130  N.  Y. 
Supp.  228;  Equitable  Trust  Co.  v.  Halpert 
(1912)  132  W.  Y.  Supp.  776;  Post  v.  Tamra 
(1916)  91  Wash.  504,  158  Pac.  91. 

80  German  Exch.  Bank  v.  Schnitzer  (1911) 
72  Misc.  362,  130  N.  Y.  Supp.  223 ;  Carnegie 
Trust  Co.  v.  Kleybolte  (1911)  74  Misc.  246, 
134  N.  Y.  Supp.  69;  Post  v.  Tamm  (1916) 
01  Wash.  504,  158  Pac.  91. 

WHartman  Stock  Farm  v.  Henley  (1910) 
8  Ga.  App.  255,  08  S.  E,  957;  Wliite  v. 
Smith  (1908)  70  Kan.  96,  98  Pac.  766; 
American  Multigrapli  Sales  Co.  v.  Grant 
(1916)  —  Minn.  — ,  160  N.  W.  676;  First 
State  Bank  v.  Kelly  (1915)  30  N.  D.  84,  152 
N.  W.  125. 
L.R.A.1917C. 


Mitchell  v.  Altus  State  Bank  (1912)  32 
Okla,  628,  122  Pac,  666,  there  was,  however, 
held  in  this  case  to  be  no  evidence  to  show 
that  the  note  was  signed  conditionally,  or 
that  it  was  not  to  be  delivered  unless  signed 
by  another  party. 

In  Zimbdman  v.  Finnegan  (1909)  141 
Iowa,  358,  118  N.  W.  312,  where  the  court 
had  instructed  the  jury  in  accord  with  the 
text  above,  it  was  claimed  to  be  error  to 
omit  to  state  that  if  the  parties  "uilder- 
stood"  the  note  was  not  to  become  binding 
upon  defendant  until  others  signed,  it  would 
not  be  a  valid  obligation.  The  court  states 
there  is  no  merit  in  this  position;  that  if 
there  was  an  understanding,  it  must  have 
been  based  upon  an  agreement  of  the 
parties,  and  if  there  was  an  understanding 
by  either,  not  based  upon  an  agreement,  it 
would  not  be  binding  upon  the  other. 

Hodge  V.  Smith  (1907)  130  Wis.  326,  110 
N.  W.  192,  holding  parol  evidence  admissible 
in  an  action  on  a  note  signed  by  a  number 
of  persons  to  show  that  it  was  not  to  be- 
come a  binding  obligation  until  signed  by 
all  of  a  certain  specifled  number  of  persons. 

MHeitmann  v.  Commercial  Bank  (1909)  6 
Ga.  App.  584,  65  S.  E.  590.  The  circum- 
stances in  this  case  were  peculiar.  A  note 
had  been  given,  signed  by  thirteen  indors- 
ers; this  note  was  renewed  from  time  to 
time  and  without  the  knowledge  of  those 
signing;  three  of  the  indorsers  did  not  sijxn 
the  renewals.  Upon  the  discovery  of  this, 
the  indorsers  who  had  signed  agreed  to  in- 
dorse another  renewal  note,  and  wrote  the 
payee  a  letter,  stating:  '*We  have  been  un- 
able to  get  all  the  old  indorsers  to  indorse 
a  new  paper,  and  we  therefore  request  you 
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sureties  on  a  note  absolute  in  form  may^ 
under  the  plea  of  non  est  factum,  show 
that  it  was  not  to  be  delivered  and  be- 
come a  binding  obligation  until  signed 
by  othci^.23    ^^jjj  i^  jj.^g  jjggjj  jjgjj  ^]^^^ 

the  signers  of  a  bond  conditioned  to  save 
the  obligee  harmless  on  a  certain  lia- 
bility may  show  that  it  was  not  to  be 
binding  unless  signed  by  certain  other 
designated  persons.** 

The  condition  must  go  to  the  existence 
of  the  contract,  i.  e.,  it  must  be  to  the 
effect  that  the  instrument  was  never 
delivered  as  the  final  embodiment  of 
the  agreement  between  the  parties.*' 
Parol  evidence  is  incompetent  to  show 
that  the  instrument  was  delivered  to  the 
payee  as  a  completed  contract,  but  upon 
a  promise  on  his  part  to  secure  the  sig- 
nature of  another  thereto.*®  In  a  case 
involving  a  surety  it  has  been  stated 
that  the  condition  that  others  shall  sign 
as  sureties  involves  the  consideration 
for  the  note.*^  The  delivery  to  the  payee 
upon  such  a  condition  is  sometimes 
sp)oken  of  as  a  delivery  in  escrow.*^    It 


does   not    appear,   however,    that    there 
was  any  formal  escrow  agreement. 

UiLd^r  Nesotiabl^  Instraments  L»w. 

That  a  bill  or  note  may  be  shown  to 
have  been  delivered  upon  condition  is 
settled  in  the  Negotiable  Instruments 
Law.  This  act  provides  that  ^'as  be- 
tween immediate  parties,  and  as  regards 
a  remote  party  other  than  a  holder  in 
due  course,  the  delivery,  in  order  to  be 
effectual,  must  be  made  either  by  or 
under  the  authority  of  the  party  making, 
drawing,  accepting,  or  indorsing,  as  the 
case  may  be;  and  in  such  case  the  de- 
livery may  be  shown  to  have  been  con- 
ditional, or  for  a  special  purpose  only, 
and  not  for  the  purpose  of  transferring 
the  property  in  the  instrument.''  It 
is  accordingly  held  that  parol  evidence 
is  admissible  to  show  that  a  bill  or  note, 
regular  in  form,  was  manually  delivered 
to  the  payee  upon  the  condition  that 
it  was  to  become  an  enforceable  obli- 
gation only  upon  the  happening  of  a 
certain  event,**  or  was  to  be  paid  only 
upon  the  happening  of  a  certain  event.*® 


to  accept  th6  note  indorsed  by  us  and  in- 
closed herewith,  in  payment  of  the  old 
notes y  and  turn  over  the  same  to  us  so  that 
we  can  bring  suit  to  determine  the  liability 
of  all  the  indorsers  thereon."  In  a  suit  on 
the  note  thus  given  in  renewal,  parol  evi- 
dence was  held  admissible  to  show  that  the 
instrument  was  delivered  upon  condition 
that  all  the  ten  indorsers  should  sign;  it 
being  shown  that  one  of  the  ten  had  not 
signed,  the  instrument  was  held  ineffective. 

M  Hunter  v.  First  Nat.  Bank  (1908)  172 
Ind.  62,  87  N.  E.  734.  On  the  ground  that 
the  plea  in  this  case  was  a  plea  non  est 
factum,  this  case  is  distinguished  from  the 
earlier  Indiana  case  of  Clanin  v.  Esterly 
Harvesting  Mach.  Co.  (1889)  118  Ind.  372, 
3  L.RA.  863,  21  N.  E.  35,  discussed  in  the 
earlier  note. 

See  Stone  v.  Goldberg,  infra,  note  32. 

«*  Francis  v.  Cornelius  (1916)  —  Tex.  Civ. 
App.  — ,  173  S.  W.  947. 

W  Heitmann  v.  (Commercial  Bank  (1909) 
6  Ga,  App.  584,  65  S.  E.  590;  Pidcock  v. 
Crouch  (1909)  7  Ga.  App.  209,  66  S.  E.  971; 
Hartman  Stock  Farm  v.  Henley  (1910)  8 
Ga.  App.  255,  68  S.  E.  957. 

«« Pidcock  v.  Crouch  (1909)  7  Ga.  App. 
299,  66  S.  E.  971. 

«7  Hunter  v.  First  Nat.  Bank  (1909)  172 
Ind.  62,  87  N.  E.  734. 

JWSayre  v.  Leonard  (1914)  57  Colo.  116, 
140  Pac.  196,  holding  that  a  note  given  by 
one  partner  to  his  transferee  might  be 
shown  to  have  been  upon  the  condition  that 
it  was  to  become  obligatory  only  in  the 
event  that  a  silent  partner  of  the  maker 
repucliat(\l  a  transfer  of  their  lioldings 
whicli  the  maker  had  made  to  the  payee  of 
the  note. 

Selma  Sav.  Bank  v.  Harlan  (1914)  167 
L.R.A.19J7C. 


Iowa,  673, 149  N.  W.  882,  holding  admissible 

Earol  evidence  that  a  note  was  delivered  to  a 
ank  by  a  surety  on  condition  that  it  was 
not  to  become  a  binding  obligation  unless 
the  principal  debtor  acknowledged  an  as- 
signment and  executed  a  note  to  the  surety. 

Waukee  Sav.  Bank  v.  Jones  (1916)  — 
Iowa,  — ,  159  N.  W.  691,  holding  admissible 
parol  evidence  that  a  note  delivered  to  a 
vendor  was  delivered  upon  condition  that 
the  vendee  was  to  have  until  a  specified 
date  to  determine  whether  or  not  the  trans- 
fer of  the  note  should  be  absolute. 

Grannis  v.  Stevens  (1916)  216  N.  Y.  583, 
111  N.  E.  263.  The  evidence  in  this  case, 
however,  was  held  not  to  show  a  conditional 
delivery.  Motion  for  rearguraent  denied  in 
(1916)  217  N.  Y.  664,  112  N.  E.  1060. 

Starr  Piano  Co.  v.  Edgar  (1909)  31  Ohio 
C.  C.  295.  This  was  held  in  this  case  not- 
withstanding the  note  was  secured  by  a 
chattel  mortgage  which  in  effect  declared 
that  the  note  had  been  delivered,  the  court 
stating  that  the  chattel  mortgage  is  only 
an  incident  of  the  debt,  and,  regardless  of 
its  terms,  can  be  held  to  be  nothing  more, 
and  if  the  debt  fails  the  mortgage  fails  also. 

Schive  V.  Merville  (1913)  34  Ohio  C.  C. 
193,  holding  parol  evidence  admissible  to 
show  that  the  note  was  delivered  to  the 
payee  upon  condition  that  it  should  be  paid 
if  certain  stock  should  prove  assessable,  and 
should  be  returned  if  the  stock  proves  non- 
assessable. 

Hodge  V.  Smith  (1907)  130  Wis.  326,  110 
N.  W.  192.    See  note  21  for  facts. 

8»  Norman  v.  McCarthy  (1913)  66  Colo* 
290,  138  Pac.  28,  holding  that  the  intervener 
in  an  attachment  proceeding,  who  has  given 
a  check  to  the  attaching  officer  in  lieu  of  a 
bond,  to  secure  possession  of  the  property, 


ANNO.— PAROL  EVIDENCE  TO  SHOW  CONDITIONAL  DELIVERY. 


315 


Parol  evidence  has  been  held  admissible 
where  a  note  was  given  in  payment  of 
stock  to  show  an  agreement  that  it  was 
to  be  carried  and  renewed  by  the  payee 
for  a  stated  time,  and  if,  at  the  end  of 
that  time,  the  stock  had  not  realized 
enough  to  pay  the  purchase  price,  and 
the  maker  did  not  want  it,  the  payee 
was  to  take  it  off  his  hands  and  cancel 
the  note.'^  Some  of  these  cases  speak 
of  the  instrument  as  having  been  de- 
livered to  the  payee  in  escrow.'^ 

A  surety  signing  a  note  on  condition 
that  others  shall  sign  it  as  sureties  be- 
fore delivery  by  the  principal  obligor 
may  show  this  to  defeat  an  action  on 
the  note,  under  the  Negotiable  Instru- 
ments Law.** 

As  shown  in  the  preceding  paragraphs, 
parol  evidence  is  held  admissible  to  show 
a  conditional  delivery  under  the  Nego- 
tiable Instruments  Law.  It  has  been 
expressly  held  that  there  is  nothing- in 
the  law  that  requires  a  contract  of  con- 
ditional delivery  to  be  in  writing.*' 

Such  eTideaoe  does  aot  eontvadiet  the 

Evidence  that  the  instrument  was 
delivered  conditionally  does  not  contra- 
dict the  writing  within  the  meaning  of 
the  parol-evidence  rule;  that  rule  pre- 


supposes the  existence  of  a  valid  con- 
tract. The  evidence  in  question  is  for 
the  purpose  of  showing  that  there  is  no 
valid  contract  between  the  parties,  be- 
cause there  is  no  finality  of  utterance.** 
It  has  been  stated  that  "the  delivery 
of  an  instrument  is  an  essential  element 
to  complete  the  contract  written  thereon, 
and  of  necessity  this  essential  element 
cannot  appear  on  the  face  of  the  instru- 
ment." **  This  general  statement  is 
made  in  a  case  involving  a  conditional 
delivery.  It  is  further  stated  that  the 
apparent  contract  written  on  the  instru* 
ment  is  not  complete  until  the  delivery 
thereof  is  or  becomes  unconditionaL 
Under  the  Negotiable  Instruments  Law 
a  presumption  of  delivery  is  stated  to 
arise,  but,  as  between  the  immediate 
parties,  this  presumption  may  be  over- 
come by  showing  that  the  delivery  was 
conditional;  and  when  that  is  shown, 
the  apparent  contract  written  on  the 
instrument  is  shown  not  to  be  a  com- 
pleted contract,  but  one  which  will  be 
completed  if  the  condition  is  fulfilled, 
and  which  cannot  be  completed  if  the 
condition  becomes  impossible  of  fulfil- 
ment. Again,  it  has  been  stated  that 
such  evidence  merely  postpones  the  legal 
operation  of  the  instrument,  and  does 
not  contradict  the  writing.**     In  some 


may,  in  an  action  on  the  check,  show  that 
it  was  to  become  payable  only  in  case,  on 
the  trial  of  the  right  to  the  property,  judg- 
ment should  be  rendered  against  the  inter- 
vener. 

Harder  v.  Reinhardt  (1916)  162  Wis.  558, 
156  N.  W.  959,  holding  parol  evidence  ad- 
missible in  an  action  on  a  note  to  show  that 
it  was  not  to  be  paid  unless  a  certain  sum 
was  collected  in  a  lien  siii^  by  the  defend- 
ant. The  jury  here  found  that  the  agree- 
ment was  ''that  the  note  would  not  be  used 
against  the  defendant,  nor  the  amount 
thereof  demanded  from  him,**  except  upon 
the  conditions  stated. 

This  provision  was  held  in  Straus  v. 
Citizens  State  Bank  (1911)  164  lU.  App.  420, 
to  change  the  mle  theretofore  existing  in 
Illinois  and  permit  a  conditional  delivery  to 
be  shown.  This  case  was  affirmed  by  the 
supreme  court  upon  another  theory. 

30  Paulson  V.  Boyd  (1908)  137  Wis.  241, 
118  N.  W.  841.  See  comment  supra,  text 
to  note  17. 

«iBank  of  Cartersville  v.  Gunter  (1912) 
4  Ala.  App.  539,  58  So.  757,  holding  that, 
as  against  a  party  other  than  a  holder  in 
due  course,  parol  evidence  is  admissible  to 
show  that  a  note  was  delivered  to  the  payee 
upon  condition  that  he  would  obtain  an 
agreement  from  certain  parties  to  make  a 
refund  to  the  defendant,  and  that  the  note 
was  not  to  be  eff'ective  to  charge  such  de- 
fendant unless  and  until  said  condition  was 
complied  with. 
L.R.A.1917C. 


^  The  plea  o€  a  surety  that  he  signed  on 
condition  that  others  should  sign  as  sure- 
ties before  delivery  by  the  principal  obligor, 
and  that  the  note  was  delivered  without  ob- 
taining such  signatures,  was  held  not  de- 
murrable in  Stone  v.  Goldberg  (1912)  6 
Ala.  App.  249,  60  So.  744.  The  grounds  of 
the  demurrer  are  not  set  out. 

«8Xorman  v.  McCarthy  (1913)  56  Colo. 
290,  138  Pac.  28. 

Nor  is  there  anything  in  the  Statute  of 
Frauds  so  requiring.  Waukee  Sav.  Bank  v. 
Jones  (1916)  —  Iowa,  — ,  159  N.  W.  691. 

84  Gillespie  v.  Hester  (1909)  160  Ala.  444, 
49  So.  580;  Cochran  v.  Burdick  Bros.  (1912) 
7  Ala.  App.  274,  61  So.  29;  Heitmann  v. 
Commercial  Bank  (1909)  6  Ga.  App.  584,  61 
S.  E.  590;  Hartman  Stock  Farm  v.  Henley 
(1910)  .8  Ga.  App.  255,  68  S.  E.  957;  Smith 
V.  Dotterweich  (1911)  200  N.  Y.  299,  33 
L.R.A.(N,S.)  892,  93  N.  E.  986;  Keller  v. 
Prince  (1912)  76  Misc.  522,  135  N.  Y.  Supp. 
573;  Garrison  v.  J.  I.  Case  Threshing  Macn 
Co.  (1912)  159  N.  C.  285,  74  S.  E.  821. 

Decided  under  Negotiable  Instruments 
Law:  Norman  v.  McCarthy  (Colo.)  supra; 
Selma  Sav.  Bank  v.  Harlan  (1914)  167  Iowa, 
673,  149  N.  W.  882;  Harder  v.  Reinhardt 
(1916)  162  Wis.  558,  156  N.  W.  959. 

SBXorman  v.  McCarthy  (Colo.)  supra. 

As  to  the  effect  of  recital  of  delivery, 
see  Starr  Piano  Co.  v.  Edgar  (1909)  31  Ohio 
C.  C.  295,  note  28. 

«6  Hughes  V.  Crooker  (1908)  148  N.  C.  318, 
128  Am.  St.  Rep.  606,  62  S.  E.  429. 
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cases  it  is  stated  that  the  condition  goes 
to  the  consideration  of  the  instrument.^ 
It  must  be  remembered  that  this  note 
is  not  concerned  with  the  admissibility 
of  the  evidence  as  against  bona  fide  hold- 
ers. 

Necessity  of  pleading* 

It  has  been  held  that  such  condition 
must  be  set  up  by  proper  plea;  unless 
this  is  done,  the  evidence  is  not  receiv- 
able if  objected  to  as  variant  or  irrel- 
cvant.'*  But  such  evidence  has  been 
held  admissible  where  the  defendant 
admits  that  he  made  and  "delivered" 
his  "wi'iting,"  containing  all  the  terms 
of  the  note  set  forth  in  the  complaint, 
but  in  a  separate  defense  sets  forth 
that  the  instrument  was  made  and  de- 
livered upon  a  condition  precedent  which 
has  never  been  fulfilled,  where  the  plain- 
tiff failed  to  move  for  judgment  on  the 
pleadings,  but  went  to  trial  fully  ap- 
prised that  the  defendant  intended  to 
show  that  there  was  no  delivery  of  any 
binding  contract.**  Without  expressly 
deciding  upon  the  necessity  of  pleading 
such  conditional  delivery,  it  has  been 
held  that  where  conditional  delivery  is 
pleaded,  it  may  be  shown  by  parol.** 
The  general  question  of  the  necessity  of 


pleading  the  condition  is  not  covered  in 
this  note. 

III.  Minority  rule. 

It  is  held  in  a  few  cases  that  parol 
evidence  is  incompetent  to  show  that 
a  bill  or  note,  absolute  on  its  face,  was 
in  fact  to  be  valid  only  on  a  con- 
tingency." Such  evidence  is  stated  to 
contradict  the  unconditional  terms  of 
the  note.*^*  Where  a  consideration  is 
otherwise  shown,  this  cannot  be  done 
under  the  guise  of  showing  a  failure  of 
consideration,*** 

IV.  Rule  where  instrufnent  tiontainH  a 

condition. 

It  has  been  stated  **  in  cases  involv- 
ing conditional  delivery,  that  the  fact 
of  delivery  must  necessarily  rest  in 
paroL  In  a  sense  this  is  not  strictly 
accurate,  for  the  condition  upon  which 
an  instrument  is  intrusted  to  the 
obligee  therein  may  be  stated  in  the 
writing  itself.  This  being  true,  the  ques- 
tion arises,  when  a  condition  is  stated 
in  the  writing,  whether  other  conditions 
may  be  shown  by  parol.  It  has  been 
held  that  this  cannot  be  done.**  The 
subscriber  to  a  fund  which  is  to  become 
binding  on  certain  conditions  stated  in 


W  Cochran  v.  Burdick  Bros.  (1912)  7  Ala. 
App.  274.  61  So.  20,  see  note  14. 

96  .Jefferson  County  Sav.  Bank  v.  Compton 
(1915)  102  Ala.  16,  68  So.  201.  See  Hunter 
V.  First  Nat.  Bank  (1008)  172  Ind.  62,  87 
N.  E.  734,  note  23. 

«» Keller  v.  Prince  (1012)  76  Misc.  522, 
13.5  N.  Y.  Supp.  573.  The  court  states  that 
there  is  some  force  in  the  contention  that 
the  defense  that  a  contract  was  delivered 
upon  a  condition  precedent  may  be  shown 
upon  a  general  denial. 

WXihlock  V.  Sprague  (1911)  200  N.  Y. 
.300.  03  X.  E.  1105. 

41  Montgomery  v.  Schwald  (1013)  177 
Mo.  App.  75,  166  S.  W.  831,  holding  parol 
evidence  inadmissible  to  show  that  notes 
were  to  be  valid  only  upon  the  contingency 
that  a  deed  of  trust  should  be  taken  from  a 
third  party  and  held  by  the  payee  to  secure 
the  payment  of  the  notes,  and  to  that  e.xtent 
relieve  the  maker. 

This  seems  to  be  the  view  of  the  Ken- 
tucky court  in  J.  I.  Case  Threshing  Mach. 
Co.  V.  Barnes  (1909)  133  Ky.  321,  117  S.  W. 
418, — a  case  involving  a  delivery  of  the  note 
to  an  agent  of  the  payee,  in  whieh,  after 
holding  the  agent  an  agent  of  the  makers  of 
the  note,  and  not  of  the  payee  therein  for 
the  purpose  of  holding  the  note,  the  court 
states  that  when  a  writing  fully  executed 
is  delivered  to  the  party  for  whom  it  is  in- 
tended, the  other  party,  in  the  absence  of 
fraud  or  mistake,  will  not  be  permitted  to 
set  up  either  an  antecedent  or  contempo- 
raneous parol  agreement  that  will  contradict 
L.Rj\.1917C. 


I  or  vary  the  writing.    It  was  sought  to  show 

;  in  this  case  that  notes  were  delivered  to  the 

'  agent  on  the  condition  that  they  were  not 

to  be  delivered  to  his  principal   unless    the 

machinery  for  which  they  were  given  proved 

satisfactory. 

See  Security  I.,  Ins.  Co.  v.  Allen  (1914)  — 
Tex.  Civ.  App.  — ,  170  S.  W.  131,  note  13. 

41a  Montgomery  v.  Schwald  (Mo.)   supra. 

42  See  text  to  note  36. 

48  International  Harvester  Co.  v.  Parhann 
(1916)  —  N.  C.  —  90  S.  E.  503,  holding 
parol  evidence  inadmissible  in  an  action  on 
a  note  which  is  stated  in  the  writing  to  have 
been  given  for  certain  farm  machinery,  to 
prove  a  parol  agreement  that  unless  some 
additional  machiu^ry  was  furnished,  the 
note  would  be  defeasible. 

It  is  held  in  Ward  v.  Thompson  (1913) 
13  6a.  App.  152,  78  S.  E.  1012,  that  a  note 
whieh  stipulates  that  it  is  given  for  a 
domestic  pump  which  is  to  be  delivered  with- 
in a  stated  time,  and  further  provides  that 
the  note  is  to  be  void  only  upon  con- 
dition that  the  company  refuses  to  deliver 
tlie  pump  as  above  specified,  and  for 
no  other  caiise  whatsoever,  cannot  be  affect- 
ed hy  a  subsequent  agreement  of  an  agent 
of  the  pump  company  to  the  effect  that  if 
the  purchaser  struck  quicksand  he  would  not 
be  required  to  take  the  pump  or  pay  the 
note;  it  is  expressly  stated,  however,  that 
the  agent  was  not  authorized  to  make  the 
agreement. 
I  See  Heitmann  v.  Commercial  Bank  (1909) 
6  Ga.  App.  584,  65  S.  E.  590,  note  22. 
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the  subscription  contract  cannot  show 
other  conditions  on  which  he  sub- 
scribed.** So,  where  certain  conditions 
are  reduced  to  writing  in  documents 
separate  from  the  notes  or  drafts,  other 
conditions  cannot  be  shown  by  paroL** 
But  it  has  been  held  that  a  condition 
stated  in  a  note  given  for  a  stallion,  and 
intended  to  be  subscribed  by  a  number 
of  persons,  that  "if  full  amount  is  not 
subscribed  this  is  null  and  void,"  does 
not  exclude  parol  proof  of  other  con- 
ditions not  wholly  repugnant  thereto, 
such  as  that  the  payee  should  procure 
actually  responsible  and  otherwise  satis- 
factory subscribers,  who  should  keep  the 
stallion  at  a  certain  place.*^ 

F.  Some  applications  of  the  parol^evi' 

dence  rule. 

In  this  subdivision  it  is  intended  to 


show  some  applications  of  the  parol- 
evidence  rule  to  cases  very  similar  to 
those  discussed  in  subdivision  II.  of  this 
note,  but  in  which,  contrary  to  the  cases 
there  discussed,  the  evidence  is  held 
inadmissible.  No  exhaustive  treatment 
of  the  cases  holding  the  evidence  inad- 
missible is  attempted,  for  in  many  such 
cases  no  point  is  made  of  the  character 
of  the  evidence  bevond  the  conclusion 
that  it  varies  or  contradicts  the  writing, 
and  therefore  its  admission  would  vio- 
late the  parol-evidenee  rule.  Thus,  parol 
evidence  has  been  held  inadmissible 
where  it  was  sought  to  show  that  the 
instrument  was  not  to  be  paid  unless  a 
certain  thing  was  done,*''  or  not  to  be 
paid  unless  it  could  be  paid  in  a  certain 
way,**  or  was  to  become  void  upon  the 


44  Hurley  v.  Y.  M.  C.  A.  (1914)  16  Ariz. 
26,  52  L.R.A.(N.S.)  220,  140  Pac.  816,  hold- 
ing, in  an  action  upon  a  subscription 
contract,  by  the  terms  of  which  the  sub- 
Bcriptiona  were  conditioned  on  procuring  a 
certain  sum  total,  that  parol  evidence  i:$  in- 
admissible to  show  other  conditions  relating 
to  the  character  and  arrangement  of  the 
ground  at  the  time  of  the  erection  of  the 
building,  the  beneficiaries  of  its  privileges, 
and  the  use  of  the  property. 

Blair  v.  Buttolph  (1887)  72  Iowa,  31,  33 
N.  W.  349,  holding  parol  evidence  inadmis- 
sible in  an  action  on  a  subscription  contract 
to  a  railway,  conditioned  upon  the  com- 
pletion of  the  railway  to  a  certain  city  with- 
in a  certain  time,  to  show  an  additional  oral 
stipulation  that  the  road  was  to  be  com- 
pleted from  the  city  in  question  to  another 
within  a  stated  time.  It  is  stated:  *'But 
when  the  parties  by  their  writing  made  the 
completion  of  the  railroad  to  Iowa  Falls 
within  the  specified  time  the  condition  upon 
which  his  liability  to  pay  the  money  should 
accrue,  they  definitely  fixed  that  as  the 
condition  of  the  contract,  and  the  conclusive 
presumption  is  that  all  other  conditions 
were  excluded.  When  by  the  express  terms 
of  the  written  agreement  a  particular  con- 
dition is  made  the  consideration  for  the 
undertaking,  it  is  no  more  competent  to 
contradict  or  vary  its  terms  by  parol  evi- 
dence as  to  the  consideration  by  which  it 
is  supported  than  as  to  its  other  conditions," 

Parol  evidence  was  held  incompetent  in 
Thompkins  v.  Dinnie  (1911)  21  N.  D.  305, 
130  N.  W.  935,  in  an  action  upon  a  subscrip- 
tion for  the  building  of  a  church,  in  which 
subscription  it  was  recited  that  it  should 
not  be  binding  until  a  certain  amount  had 
been  subscribed  or  provided  for,  to  show 
that  the  defendant's  subscription  was  made 
on  the  condition  that  the  pastor  of  the 
church  should  remain  in  that  position. 

The  admissibility  of  parol  evidence  in 
case  of  contracts  of  subscription  to  corpo- 
rate stock  is  not  discussed  herein,  as  those 
L.R.A.1917C. 


fall  more  properly  under  contracts  in  gen- 
eral than  under  instruments  for  the  pay- 
ment of  money,  to  which  this  note  is  con- 
fined. 

4»  Banque  Franco- Americaine  v.  Berg- 
strom  (1916)  171  App.  Div.  870,  157  N.  Y. 
Supp.  635,  holding  that  the  acceptor  of 
drafts  drawn  by  a  bank  in  its  own  favor 
cannot  show  that  the  drafts  were  not  to  be- 
come complete  obligations  until  certain 
bonds  had  been  sold  by  the  bank,  where  pre- 
liminary negotiations  were  conducted  in 
part,  at  least,  by  letters  in  which  the  drafts 
were  stated  to  have  been  given  in  payment 
of  the  stock  of  the  bank,  provision  was 
made  for  the  renewal  of  the  drafts  until  u 
stated  time,  and  provision  made  also  as  to 
some  details  relating  to  the  exchange  and 
the  holding  of  the  stock  certificates. 

46  Rutherford  v.  Holbert  (1914)  42  Okla. 
735,  L.R.A.1915B,  221,  142  Pac.  1099. 

47  Key  v.  Hickman  (1912)  —  Tex.  Civ. 
App.  — ,  149  S.  W.  275,  holding  parol  evi- 
dence inadmissible  to  show  that,  at  or  be- 
fore the  time  of  the  execution  of  the  note, 
there  was  an  agreement  that  the  note  was 
not  to  be  paid  unless  the  payee  furnished 
the  maker  an  itemized  statement  showing 
certain  facts. 

But  see  Texas  cases  in  notes  12  and  14. 

Some  cases  of  the  class  now  under  dis- 
cussion are  discussed  in  the  note  to  Gandy 
V.  Weckerly,  18  L.R.A.(N.S.)  434. 

48Hensley  v.  Mitchell  (1909)  147  IlL 
App.  161,  holding  inadmissible  evidence  that 
a  note  was  to  be  paid  out  of  the  proceeds  of 
certain  broom  com  sold,  and  that  the  broom 
corn  had  not  been  sold  or  the  proceeds  there- 
of collected. 

Parol  evidence  is  admissible  to  show  a 
verbal  agreement  that  the  indebtedness  de- 
scribed in  certain  notes  should  be  paid  out 
of  the  proceeds  of  certain  horses  then  owned 
bv  the  maker,  and  not  otherwise.  National 
Live  Stock  Commission  Co.  v.  There  (1911) 
154  Mo.  App.  508,  135  N.  W.  961. 

atizens  Bank  v.  Martin  (1913)  171  Mo. 
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happening  of  a  contingency .*•  It  has 
been  stated  generally  that  parol  evidence 
is  not  admissible  to  show  that  the  maker 
of  a  note  which  purports  to  be  payable 
absolutely  only  promised  to  pay  on  con- 
dition.*^^    It  has  been  held  that  parol 


evidence  is  inadmissible  to  show  that 
an  instrument  was  not  to  be  paid  until 
the  happening  of  a  certain  event,*^  or 
that  it  was  to  be  paid  in  a  particular 
manner.^*  On  the  contrary,  it  has  been 
held  in  an  action  against  sureties  on  a 


App.  194,  156  S.  W.  488.  The  condition 
here  is  not  stated,  the  defense  of  the  makers 
offered  was  that  the  money  was  borrowed 
for  the  purpose  of  purchasing  stock  to  feed 
and  put  on  the  spring  market,  but  it  is 
not  stated  whether  the  condition  was  that 
the  note  was  not  to  be  payable  unless  the 
venture  resulted  successfully,  or  was  merely 
that  it  was  not  to  be  paid  until  the  stock 
was  put  on  the  market.  That  the  court 
did  not  regard  the  condition  as  going  to 
the  existence  of  the  contract  seems  clear 
from  its  citation  of  the  earlier  case  in  this 
jurisdiction  of  Wislizenus  v.  OTallon  (1886) 
91  Mo.  184,  3  S.  W.  837,  where  a  requested 
instruction  was  held  erroneous  in  which  the 
court  was  asked  to  declare  that  although 
the  maker  had  executed  and  "delivered"  his 
note  in  writing,  containing  an  absolute  and 
unconditional  promise  to  pay,  such  note 
might  be  avoided  by  a  condition  not  con- 
tained in  the  note,  but  dwelling  in  parole, 
that  such  note  was  to  be  paid  only  in  a 
certain  event. 

Carnegie  Trust  Co.  v.  Kleybolte  (1911) 
74  Misc.  246,  134  N.  Y.  Supp.  69,  holding 
parol  evidence  inadmissible  in  an  action  on 
a  note  which  was  delivered  unconditionally, 
to  show  that  it  was  orally  agreed  that  pay- 
ment of  the  note  was  to  be  dependent  upon 
the  ability  of  the  maker  to  realize  upon 
the  sale  of  certain  bonds. 

Parol  evidence  is  incompetent  in  an  action 
upon  an  instrument  in  writing  in  the  nature 
of  a  promissory  note,  to  show  that  the 
maker  was  not  to  pay  the  note  unless  he 
could  collect  a  certain  sum  from  other  per- 
sons. Cline  V.  Farmers'  Oil  Mill  (1909)  83 
S.  C.  204,  65  S.  E.  272. 

In  an  action  upon  a  contract  in  the  form 
of  a  note,  containing  provisions  for  the 
procuring  of  the  payment  of  the  same  by 
the  deposit  of  a  certificate  of  stock  as 
collateral,  specifying  the  manner  in  which 
these  collaterals  should  be  disposed  of  in 
the  event  the  contract  was  not  performed 
on  the  part  of  a  maker  of  the  note,  it  can- 
not be  shown  that  the  payment  of  the  note 
was  conditioned  upon  whether  or  not  the 
corporation  succeeded  in  paying  dividends 
BufGcient  to  discharge  the  note.  Warner 
V.  Bonds  (1914)  111  Ark.  238,  163  S.  W. 
788. 

« Schultz  V.  Meyer  (1913)  181  111.  App. 
336,  holding  inadmissible  parol  evidence  to 
show  that  the  note  in  suit  was  given  to  se- 
cure the  payee  for  having  signed  as  surety 
certain  notes  given  by  the  defendant  and 
subsequently  paid,  and  that  there  was  an 
understanding  between  tftem  that  in  case 
the  maker  paid  the  note  on  which  the  payee 
was  surety,  the  note  in  suit  should  be  void 
and  be  returned  to  the  maker. 

Wislizenus  v.  OTallan  (1886)  91  Mo.  184. 
L.R.A.1917C. 


3  S.  W.  837,  holding  parol  evidence  inad- 
missible to  show  that  a  note  was  to  be  used 
for  a  certain  purpose,  and,  if  not  so  used^ 
was  to  become  void. 

w  Citizens  Bank  v.  Martin  (Mo.)  supra. 
But  see  III.  supra. 

BlFowler  v.  Zimmerm&n  (1914)  42  App. 
D.  C.  70,  holding  inadmissible,  in  an  action 
upon  a  promissory  note,  parol  evidence  that 
the  payee  agreed  that  he  would  extend  the 
time  of  payment  from  time  to  time  until 
the  maker  could  dispose  of  certain  real 
estate. 

Rivers  v.  Brown  (1911)  62  Fla.  258,  56 
So.  553,  holding  inadmissible  in  an  action 
upon  a  promissory  note  evidence  of  an 
agreement  that  the  note  should  not  be  paid 
until  certain  property  should  be  sold  and 
the  purchase  price  thereof  collected. 

Fechheimer  v.  Goldnamer  (1916)  169  Ky. 
243,  183  S.  W.  541,  holding  that  a  note  can- 
not be  varied  or  contradicted  by  a  parol 
contemporaneous  agreement  that  the  payees 
would  not  demand  payment  of  the  note  at 
maturity  or  until  such  time  as  the  principal 
debtor  should  be  able  to  pay  the  same,  or 
until  he  closed  up  or  disposed  of  the  busi- 
ness he  then  contemplated  starting. 

Federal  Discount  Co.  v.  Fletcher  (1913) 
104  Miss.  251,  61  So.  308,  holding  parol  evi- 
dence inadmissible  to  show  an  agreement 
that  a  note  was  not  to  be  paid  until  the 
makers  had  disposed  of  sutYicient  goods* 
which  were  the  consideration  for  the  original 
indebtedness,  to  liquidate  the  same. 

Myers  v.  Stein  (1913)  154  App.  Div.  631, 
139  N.  Y.  Supp.  762,  holding  that  a  defense 
to  notes  payable  upon  a  date  certain,  that 
they  were  not  to  be  paid  until  certain 
stock  in  the  possession  of  the  payee  should 
be  disposed  of,  whereupon,  the  proceeds 
thereof  were  to  be  applied  to  the  extinguish- 
ment of  the  notes,  which  were  not  to  be 
enforced  in  anv  other  manner  unless,  after 
such  sale,  a  deficiency  should  arise,  was  an 
attempt  to  vary  the  terms  of  the  notes. 

Weinhandler  v.  Leowenthal  (1916)  16^ 
N.  Y.  Supp.  695,  holding  parol  evidence  in- 
admissible in  an  action  on  a  demand  note,, 
to  show  that  the  note  was  not  to  be  col- 
lected until  the  death  of  a  certain  person. 
In  this  case  the  holder  of  the  note  sought 
to  introduce  the  evidence  to  avoid  the  Stat- 
ute of  Limitations. 

See  Citizens  Bank  v.  Martin  (1918)  171 
Mo.  App,  194,  156  S.  W.  488,  note  48. 

See  Adams  v.  Thurmond  (1915)  —  Okla. 
— ,  149  Pac.  1141,  note  14. 

See  Wilson  v.  Wilson  (1894)  26  Or.  261, 
38  Pac.  185,  discussed  in  Colvin  v.  Goff, 
ante,  300. 

M  Commonwealth  Trust  Co.  v.  Coveney 
(1909)  200  Mass.  379,  86  N.  E.  895,  holding 
that  an  oral  agreement  between  an  indorser 
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note  that  parol  evidence  is  competent 
to  show  an  agreement  on  the  part  of 
the  payee  of  the  note,  which  was  secured 
by  mortgage,  that  in  case  of  default 
and  foreclosure  of  the  mortgage  the 
money  derived  from  the  sale  of  the  prop- 
erty should  be  applied  upon  the  note  on 
which  the  defendants  w^ere  sureties 
where  a  default,  foreclosure  and  sale 
had  taken  place,  but  the  money  received 
had  been  applied  on  other  notes.^' 
Parol  evidence  has  been  held  inadmis- 
sible in  cases  in  which  there  was  a  mere 
statement  by  the  payee  that  he  should 
not  collect  a  note  given  for  certain  prop- 
erty until  it  had  been  proved  that  the 
property  met  a  guaranty  given ;  **  such 
a  condition  does  not  go  to  the  existence 
of  the  contract.  So,  parol  evidence  is 
incompetent  to  show  that  the  signer  of 
a  subscription  in  the  way  of  a  donation 
was  not  to  pay  more  than  another.** 
These  cases,  it  will  be  noticed,  are  very 
similar   to    those    discussed    in    11.,    in 


which  the  evidence  was  held  admissible. 
The  distinction  exists  in  whether  the 
parties  intended  a  condition  going  to  the 
delivery  or  one  going  merely  to  the  obli- 
gation. The  determination  of  this  ques- 
tion is  a  matter  of  very  great  difficulty, 
for  it  must  necessarily  rest  upon  the 
intention  of  the  parties  as  evidenced  by 
what  was  said  and  done.  An  expression 
which  implies  a  condition  going  to  the 
delivery  of  the  instrument  need  be 
changed  very  slightly  to  imply  a  con- 
dition going  merely  to  the  obligation 
thereof. 

Evidence  of  the  character  under  dis- 
cussion in  the  preceding  paragraph 
shades  gradually  into  other  evidence  that 
departs  farther  from  the  evidence  dis- 
cussed in  II.;  for  example,  that  the 
instrument  was  to  be  paid  at  a  time 
other  than  that  fixed  therein.  While 
some  examples  of  the  decisions  on  such 
evidence  are  given,**  a  discussion  of  such 
evidence   in   general    is    not    attempted 


and  indorsee  that  payment  should  be  re- 
quired only  of  such  sums  ad  the  indorser 
should  realize  as  pro  fits  from  the  sale  of 
his  real  estate  could  not  be  proved  as  a 
defense  to  an  action  on  the  note,  nor  in 
support  of  an  independent  action  against  the 
indorsee  for  breach  of  the  agreement  by 
enforcing  the  note. 

Martin  v.  First  Nat.  Bank  (1907)  30  Ohio, 
G.  O.  898,  holding  parol  evidence  inadmissible 
to  show  an  agreement  on  the  part  of  the 
payee  of  a  note  to  obtain  certain  bonds  to 
be  held  by  the  payee  as  collateral  for  the 
payment  of  the  note,  and  to  be  exhausted 
before  any  liabilities  of  the  signer  would 
attach. 

Nixon  v.  First  State  Bank  (1910)  60  Tex. 
Civ.  App.  7,  127  S.  W.  883,  rehearing  denied 
(1910)  —  Tex.  CJiv.  App.  — ,  129  S.  W.  146, 
holding  parol  evidence  inadmissible  in  an 
action  on  a  promissory  note  to  show  an 
agreement  that  the  maker  should  have  the 
option  to  satisfy  the  note  by  surrendering 
to  the  payee  certain  of  its  stock. 

Crooker  r.  National  Phonograph  Co.  (1911) 
—  Tex.  Civ.  App.  — ,  135  S.  W.  647,  hold- 
ing parol  evidence  inadmissible  to  show  an 
agreement  that  a  note  might  be  paid  by 
goods  which  the  maker  had  on  hand,  pur- 
chased from  the  payee. 

DriscoU  V.  Colby  (1914)  161  App.  Div. 
922,  145  N.  Y.  Supp.  681;  Gilleran  v.  Colby, 
161  App.  Div.  923, 145  W.  Y.  Supp.  682,  hold- 
ing parol  evidence  inadmissible  to  show  that 
certain  notes  for  which  shares  in  a  company 
were  pledged  were  to  be  paid  from  dividends 
on  the  shares. 

Parol  evidence  is  not  competent  to  show 
an  agreement  by  the  payee  of  a  note  that 
the  same  might  be  paid  off  in  instalments. 
Nalitzkv  v.  Williams  (1916)  —  C.  C.  A.  — , 
237  Fed'.  802. 

In  Rahe  v.  Yett  (1914)  —  Tex.  CSv.  App. 
— ,  164  S.  W.  30,  a  defense  to  an  action 
L.RJL.1917C. 


on  a  check  that  it  was  to  be  paid  by  goods 
to  be  furnished  the  payee  by  the  drawer 
was  held  a  proper  one,  but  on  the  theory 
that  the  check  was  given  as  part  of  a  more 
comprehensive  transaction,  the  terms  of 
which  were  not  attempted  to  be  expressed 
in  writing,  so  that  proof  of  the  parts  not 
reduced  to  writing  was  admissible;  and 
further,  because  the  check  was  not  given  in 
final  settlement  of  the  account  between  the 
parties,  but  with  the  distinct  understanding 
that  a  further  settlement  would  be  had  at 
a  future  time. 

u  Continental  Gin  Co.  v.  Stocker  (1916) 
236  Fed.  1006.  Such  evidence,  according 
to  the  court,  does  not  ''seek  to  alter  or 
change  or  modify  the  contract"  signed  by 
the  defendants,  but  shows  "facts  from  which 
they  contend  that  the  debt  has  been  partly 
paid."  It  is  further  stated  that  il  the 
money  had  not  been  actually  received  by 
the  payee  of  the  notes  from  the  foreclosure, 
the  evidence  would  be  inadmissible. 

MProbasco  v.  Shaw  (1915)  144  6a.  416, 
87  S.  E.  466. 

See  Southern  Fertilizer  &  Chemical  Co.  v. 
Harrell,  supra,  note  4. 

«» First  Free-Will  Baptist  Parish  v.  Per- 
ham  (1892)  84  Me.  663,  24  Atl.  968,  holding, 
in  an  action  to  reoover  on  a  contract  of 
subscription  toward  the  building  of  a  meet- 
ing house,  that  it  is  incompetent  to  show 
by  parol  that  it  was  agreed  that  the  defend- 
ant should  subscribe  for  an  equal  amount 
with  another  individual^  and  that  the  de- 
fendant should  not  be  required,  in  any  event, 
to  pay  more  than  this  individual  paid. 

w  International  Harvester  Co.  v.  Parham 
(1916)  —  N.  C.  — ,  90  S.  E.  503,  holding 
such  evidence  inadmissible. 

Long  v.  Riley  (1011)  — -  Tex.  Civ.  App. 
— ,  139  S.  W.  79,  holding  that  a  parol  agree- 
ment cannot  be  set  up  to  show  that  a  note 
was  to  be  paid  out  of  money  collected  on  an 
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herein.  Likewise  some  cases  passing  up- 
on the  admissibility  of  evidence  to  the 
effect  that  the  instrument  was  not  to 
become  a  binding  obligation  in  any  event 
are  shown,"  but  a  general  discussion 
of  such  evidence  is  not  attempted. 

To  restate  the  governing  principles: 
Evidence  which  shows  that  the  writing 
was  never  delivered  with  the  intention 
that  it  was  to  become  a  binding  con- 
tract is  admissible.  But  if  the  writing 
has  been  finally  delivered  as  a  contract, 
evidence  which  contradicts  or  varies  its 
terms  is  not  admissible. 

It  must  be  borne  in  mind,  however, 
that  there  are  a  number  of  so-called 
exceptions  to  the  parol-evidence  rule, 
so  that,  assuming  the  existence  of  a  valid 
contract,  some  parol   evidence   may   be 


admissible,  as,  for  example,  as  stated 
supra,  I.,  to  show  that  the  instrument 
is  without  consideration,  or  that  the  con- 
sideration has  failed..  Again,  parol  evi- 
dence may  be  admissible  in  a  proper 
case  where  there  has  only  been  a  partial 
integration  of  the  agreement.  4  Wig- 
more,  Ev.  §§  2429  et  seq.  In  any  given 
case  it  may  be  argued  that  the  parol 
evidence  is  admissible  under  one  or  more 
of  these  exceptions.  It  may  be  true 
that  parol  evidence  of  the  character 
under  discussion  in  this  subdivision 
would  have  been  admissible  on  the  theory 
that  it  showed  a  lack  or  failure  of  con- 
sideration, or  that  there  had  been  only 
a  partial  integration  of  the  contract; 
its  admissibility  on  such  a  theory  is  be- 
yond the  scope  of  the  note.     All  that 


insurance  policy,  and  that  the  payee  would 
carry  the  note  until  such  policy  was  paid. 

S7  It  has  been  held  that  in  a  case  of  a 
note  secured  by  mortgage,  it  cannot  be 
shown  that  the  creditor  agreed  to  seek  satis- 
faction solely  out  of  the  mortgaged  prem- 
ises. Smith  v.  McLaughlin  (1915)  120  Ark. 
366,  179  S.  W.  496.  Nor  that  a  creditor 
agreed  to  protect  guarantors  against  any 
liability  on  a  note  by  taking  security  from 
the  principal  debtor.  Lompoc  Valley  Bank 
v.  Stephenson  (1009)  156  CaL  350,  104  Pac 
449. 

In  Stevens  v.  Inch  (1916)  98  Kan.  306, 
168  Pac.  43,  upon  the  sale  of  a  business 
by  one  partner  to  the  other,  who  was  unable 
to  pay  the  purchase  price,  a  note  was  ex- 
ecuted by  the  purchaser's  relatives  to  the 
seller.  Parol  evidence  to  the  effect  that  the 
seller  stated  that  the  note  was  a  mere  form, 
and  agreed  with  the  maker  that  the  debt 
would  be  considered  the  debt  of  the  pur- 
chaser, and  that  she  could  pay  it  out  of  the 
business  of  the  store,  and  that,  if  she  were 
unable  to  do  so,  the  maker  would  never  be 
asked  to  pay  the  note,  was  held  inadmissi- 
ble. 

The  maker  of  an  accommodation  note  can- 
not show  by  parol  an  agreement  that  the 
note  was  to  be  paid  by  the  party  for  whose 
accommmlation  it  was  made.  Gerli  v.  Na- 
tional Mill  Supplv  Co.  (1909)  78  N.  J.  L. 
1,  73  Atl.  252,  afTirraed  in  (1910)  80  N.  J. 
L.  464,  78  Atl.  1134. 

A  note  given  by  a  bankrupt,  subsequent 
to  his  bankruptcy,  to  a  creditor  whose  debt 
has  been  discharged,  cannot  be  shown  to 
have  been  given  upon  the  express  condition 
that  it  should  never  be  suckI  upon  if  the 
maker  should  not  be  able  to  pay  it,  although 
the  maker  agreed  to  pay  interest  thereon. 
German  Exch.  Bank  v.  Schnitzer  (1911)  72 
Misc.  362,  130  N.  Y.  Supp.  223. 

In  Portland  Nat.  Bank  v.  Scott  (1891) 
20  Or.  421,  26  Pac.  276,  parol  evidence  is 
held  inadmissible  to  show  an  agreement  that 
the  payee  of  a  note  was  to  look  alone  to  a 
party  which  received  the  consideration  for 
the  pavment  of  the  note. 

In  Arthur  v.  Brown  (1912)  91  S.  C.  316, 
L.R.A.1917C. 


74  S.  E.  652.  parol  evidence  is  held  incompe- 
tent to  show  that  a  note  was  to  have  no 
force  or  effect  of  any  kind.  The  fact  that 
the  letter  ''c"  appearo<l  after  the  signature 
does  not  make  the  testimony  competent. 

In  Fambro  v.  Keith  (1909)  57  Tex.  Civ. 
App.  302,  122  S.  W.  40,  an  oral  promise  of 
the  payee  to  a  surety  on  the  note,  that  the 
note  would  not  be  enforced  against  the  sure- 
ty, is  held  no  defense  to  an  action  on  the 
note. 

In  Anderson  v.  Mitchell  (1908)  51  Wash. 
265,  98  Pac.  751,  it  is  held  that  a  defense 
that  a  note  was  executed  upon  an  agree- 
ment between  the  maker  and  payee  that  the 
maker  should  not  be  bound  thereby,  either 
as  principal  or  surety,  could  not  be  set  up 
in  an  action  on  the  note. 

Parol  evidence  is  incompetent  to  show 
that  a  subscription  for  the  building  of  a 
church  was  made  under  an  agreement  that 
it  was  not  to  be  binding  upon  the  subscriber, 
but  was  to  be  used  merely  to  influence  oth- 
ers. Blodgett  V.  Morrill  (1848)  20  Vt.  509. 
But  see  note  to  Ck)ffnian  v.  Malone,  L.R.A. 
191 7B,  258,  as  to  admissibility  of  evidence 
that  instrument  was  intended  as  a  sham. 

It  must  not  be  concluded,  however,  from 
these  few  cases,  that  parol  evidence  is  in- 
competent in  all  cases  to  defeat  an  instru- 
ment, for  here,  also,  the  rule  that  absence 
of  delivery  may  be  shown  applies  in  a  proper 
case  to  allow  evidence  that  the  writing  was 
not  intended  as  a  valid,  enforceable  contract. 
Thus,  the  provision  of  the  Negotiable  In- 
struments Act  discussed  supra,  was  held  in 
Storey  v.  Storey  (1914)  131  C.  C  A.  269, 
214  Fed.  073,  to  authorize  evidence  in  an  ac- 
tion upon  notes  to  show  that  they  were 
given  by  the  defendant  to  the  plaintiff,  who 
was  the  defendant's  father,  as  evidence  of 
advancement  merely,  and  were  not  to  take 
effect  as  promissory  notes. 

And  in  such  a  case  it  has  been  held  that 
there  can  be  no  recovery  on  the  note  if  it 
is  without  consideration.  Straus  v.  Citizens' 
State  liank  (1912)  254  lU,  186,  98  N.  E. 
245.  The  absence  of  consideration  mus' 
necessarily  be  shown  by  parol  evidence. 
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is  attempted  here  is  to  show  some  cases 
in  which  the  paroi-evidence  rule  has  been 
applied  in  situations  very  like  the  cases 
in  which  there  was  held  to  be  a  condi- 
tional delivery  of  the  instrument  in  II. 
supra. 

VI.  I^ennsylvania  rule. 

The  parol-evidence  rule  as  generally 
interpreted  does  not  exist  in  Pennsyl- 
vania. As  expressed  in  one  case,  the 
policy  was  "adopted  in  this  state  at  a 
very  early  period,  and  since  steadfastly 
adhered  to^  of  excepting  out  of  the  op- 
eration of  the  English  rule  excluding 
parol  evidence  to  vary,  contradict,  or 
alter  a  written  contract,  cases  where  a 
contemporaneous  parol  promise  is  pro- 
posed to  be  shown,  on  the  faith  of  which 
the  contract  was  executed.  .  .  .  And 
so  we  have  it  settled  in  Pennsylvania 
beyond  all  dispute  ^that  where,  at  the 
execution  of  a  writing,  a  stipulation  has 
been  entered  into,  a  condition  annexed, 
or  a  promise  made  by  word  of  mouth,  up- 
on the  faith  of  which  the  writing  has 
been  executed,  parol  evidence  is  admis- 
sible, though  it  may  vary  and  materially 
change  the  terms  of  the  contract.*"** 
The  Pennsylvania  rule  has  been  applied 
to  admit  evidence  of  the  character  under 
discussion.  Thus,  evidence  of  an  agree- 
ment that  the  payee  would,  in  a  certain 


contingency,  release  the  maker  from  all 
obligations  on  the  note,  is  admissible 
where  the  payee  is  seeking  to  enforce 
it.^^  Likewise  evidence  is  admissible 
in  an  action  by  a  loan  association  upon 
a  bond  and  mortgage  to  show  a  parol 
agreement  that  the  bond  was  not  to  be 
paid  until  the  amount  due  on  a  first  mort- 
gage given  by  the  defendant  had  boen 
paid  by  the  maturing  of  certain  stock 
for  which  he  had  subscribed  in  the  build- 
ing and  loan  association,  at  which  time 
the  defendant  would  have  the  option  of 
taking  out  additional  shares  of  stock 
in  the  association  to  the  amount  of  the 
bond  and  mortgage,  and  of  having  the 
loan  changed  to  one  secured  by  a  build- 
ing association  mortgage,  with  the  addi- 
tional stock  as  collateral.^  So,  evidence 
of  an  agreement  that  the  payee  shall 
look  for  payment  to  a  special  fund  is 
admissible  where  such  agreement  con« 
stituted  a  part  of  the  consideration,  or 
operated  as  an  inducement  for  entering 
into  the  contract.**  The  theory  of  these 
cases  is  that  it  is  a  fraud  to  secure  the 
execution  of  an  instrument  by  repre- 
sentations as  to  the  payment  different 
from  those  contained  in  the  instrument, 
and  then  attempt  to  compel  compliance 
with  the  terms  of  the  instrument.**  The 
fraudulent  intent,  however,  need  not 
have  existed  at  the  time  of  the  execu- 


MCroyle  v.  Cambria  Land  A  Improv.  Co. 
(1912)  283  Pa.  310,  62  Atl.  360. 

MFauz  V.  Fitler  (1900)  223  Pa.  568,  132 
Am.  St.  Rep.  742,  72  Atl.  891,  holding,  in 
an  action  of  assumpsit  by  a  payee  against 
the  maker  of  a  note,  that  parol  evidence  is 
admissible  to  show  that  the  parties  ventured 
into  stock  speculation,  and  that  the  note 
was  given  to  evidence  the  maker's  share  in 
the  partnerdiip,  and  that  it  was  agreed  "in 
the  event  of  the  investment  proving  a  loss, 
involving  whoUv  the  amounts  to  be  ad- 
vanced by  the  plaintiff,  he  would  release  the 
defendant  from  all  obligations  assumed  by 
defendant  under  and  by  virtue  of"  the  note; 
and  that,  but  for  this  agreement,  the  maker 
would  not  have  signed  or  delivered  the  note. 
Upon  a  second  appeal  of  this  ease  (1911) 
232  Pa.  33,  81  Atl.  91,  the  evidence  produced 
by  the  maker  of  the  note  was  held  insuffi- 
cient  to  sustain  his  plea,  and  a  recovery  for 
the  plaintiff  was  sustained.  After  referring 
to  the  testimony  of  the  maker,  in  general, 
the  court  concludes  that  he  ''nowhere  in  his 
testimony  states  that  he  ever  said  to  the 
plaintiff,  or  that  the  plaintiff  said  te  him 
that  the  notes  were  not  to  be  paid  accord- 
ing to  the  terms  of  the  written  contracts. 
It  is  a  very  usual  thing  when  one  friend 
lends  money  to  another  and  requests  a  note 
as  an  acknowledgment  to  remark,  as  a  mat- 
ter of  politeness,  that  the  written  promise 
to  pay  is  merely  taken  as  a  memorandum  of 
the  transaction,  to  cover  the  contngency  of 
L.R.A.19nC.  21 


death.  The  testimony  of  the  defendant  con- 
cerning the  making  of  the  notes  in  suit 
would  be  entirely  consistent  with  such  an 
incident."  The  Pennsylvania  rule  is  dis- 
cussed in  the  note  to  Gandy  v.  Weckerly,  18 
L.R.A.(N.S.)  434,  upon  the  admissibility  of 
parol  evidence  that  a  written  instrument  for 
the  payment  of  money  was  executed  in  reU- 
ance  upon  a  parol  promise  that  payment 
was  subject  to  a  condition  not  incorporated 
therein. 

•0  Excelsior  Sav.  Fund  &  L.  Asso.  v.  Fox 
(1916)  253  Pa.  267,  98  Atl.  593.  It  was 
alleged  by  the  defendant  that  he  did  not 
read  the  bond  and  mortgage  at  the  time  of 
their  execution,  and  that  he  was  not  in- 
formed that  the  papers  were  not  drawn  in 
accordance  with  the  parol  agreement,  and 
that,  but  for  the  promise  which  was  sought 
to  be  shown  by  parol,  the  writing  would  not 
have  been  executed. 

^l  While  this  rule  is  affirmed  in  Alexander 
V.  Righter  (1913)  240  Pa.  22,  87  Atl.  427, 
in  that  ease  the  payee  of  the  note  took  his 
action  on  an  alleged  promise  to  pay  aside 
from  the  note,  and  it  is  stated  by  the  court 
that  "where  the  written  engagement  is  not 
sued  upon,  but  comes  collaterally  into  a 
case,  the  rule  against  the  admission  of  parol 
evidence  to  vary  a  written  contract  has  no 
control." 

•8  Faux  V.  Fitler  (1909)  223  Pa.  568,  132 
Am.  St.  Rep.  742,  72  Atl.  891. 
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tion  of  the  writing,  under  this  rule;  if 
the  parol  modification  is  subsequently 
denied,  it  is  such  a  fraud  as  will,  under 


the  real  intent,  to  the  final  eonelusioii 
of  the  parties.®*  Under  this  theory  it  is 
unimportant  whether  or  not  the  condi- 


the  rule,  operate  to  let  in  evidence  of    tion  goes  to  the  existence  of  the  contract. 
68  Excelsior  Sav.  Fund   k  L.  Asso.  v.  Fox    (Pa.)   supra,  W.  A.  E. 
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HOME  BUILDERS,  Respt. 

(—  Cal.  — ,  161  Pac.  1151.) 

Contract  •»  construction  •»  waiver    of 
claim  for  damages. 

Where  a  contract  for  construction  of  a 
building  provides  for  forfeiture  of  rights  in 
case  of  failure  to  make  payments  when  due, 
taking  possession  of  the  building  and  pay- 
ing the  contract  price  in  full  does  not  waive 
a  right  of  action  for  faulty  construction, 
especially  where  the  payment  is  accom- 
panied by  written  notice  that  damages  will 
be  claimed. 
For  other  cases,  see  Contracts,  IV,  o,  8,  in 

Dig.  1-62  AT.  B. 

(December  16,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
nonsuit  of  the  Superior  Court  for  Los 
Angeles  County,  and  from  an  order  denying 
a  motion  for  new  trial,  in  an  action  brought 
to  recover  damages  alleged  to  have  been 
caused  by  defendant's  breach  of  a  building 
contract.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  O.  Graves  and  F.  X.  Leon- 
ard, for  appellant: 

The  general  rule  that  money  paid  under 
protest,  in  the  absence  of  threats  or  actual 
duress,  cannot  be  recovered,  does  not  apply 
to  building  contracts. 

Perry  v.  Quackenbush,  106  Cal.  299,  38 
Pac.  740;  Willamette  Steam  Mills  Lumber- 
ing &  Mfg.  Co.  V.  Los  Angeles  College  Co. 
94  Cal.  229,  29  Pac.  629 ;  Bryant  v.  Broad- 
well,  140  Cal.  490,  74  Pac.  33;  Monroe 
Female  University  v.  Broadfield,  30  Ga.  1; 
Bender  v.  Buehrer,  8  Ohio  C.  C.  244,  4 
Ohio  C.  D.  507 ;  Moulton  v.  McOwen,  103 
Mass.  687;  Flannery  v.  Rohrmayer,  46 
Conn.  558,  33  Am.  Rep.  36;  Brownell 
Improv.  Co.  v.  Critchfield,  96  111.  App.  84, 
397  111.  61,  64  N.  E.  332;  Wildey  v.  Frac- 
tional School  Dist.  26  Mich.  419;  Pope  Mfg. 
Co.   v.    Rubber   Goods   Mfg.    Co.    110   App. 


Note.  ^  For  use  of  building  by  owner  as 
an  acceptance  of  work  of  construction  or 
repair,  and  as  a  waiver  of  known  defects 
therein,  see  annotation  following  Uiis  case, 
post,  324. 
LRj^.1917C. 


Dlv.  341,  97  N.  Y.  Supp.  73;  Griffith  ▼. 
Newell,  69  S.  C.  300,  48  S.  E.  259;  Ma 
Girl  V.  Hastings,  120  111.  App.  276 ;  Halleck 
V.  Bresnahen,  3  Wyo.  73,  2  Pac.  537. 

Messrs.  Garrett,  Bush,  &  Garrett  and 
D.  A.  Jacobs,  for  respondent: 

If  payment  is  made,  even  of  an  illegal 
demand,  voluntarily,  but  in  ignorance  or 
misapprehension  of  the  law  respecting  its 
validity,  the  money  paid  is  not  recoverable 
back. 

Boggs  V.  Fowler,  16  Cal.  559,  76  Am. 
Dec.  561;  Brumagim  v.  Tillinghast,  18  Cal. 
265,  79  Am.  Dec.  176;  Branham  v.  San 
Jos^,  24  CaL  585;  Christy  v.  Sullivan,  50 
Cal.  337,  19  Am.  Rep.  655;  Wingerter  v. 
San  Francisco,  134  Cal.  547,  86  Am.  St. 
Rep.  294,  66  Pac.  730;  Bucknall  v.  Story, 
46  Cal.  589,  13  Am.  Rep.  220;  Cooley  v. 
Calaveras  County,  121  Cal.  482,  63  Pac. 
1076;  Clarke  v.  Dutcher,  9  Cow.  674; 
Evans  v.  Hughes  County,  3  8.  D.  580,  54 
N.  W.  603;  Flack  v.  National  Bank,  8 
Utah,  193,  17  L.R.A.  683,  30  Pac.  746; 
Bilbie  v.  Lumley,  2  East,  469,  102  Eng. 
Reprint,  448,  6  Revised  Rep.  479;  Fulham 
V.  Down,  6  Esp.  26;  Brisbane  v.  Dacree,  6 
Taunt.  143,  128  Eng.  Reprint,  641,  14  Re* 
vised  Rep.  718;  Bender  v.  Buehrer,  8  Ohio 
C.  C.  244,  4  Ohio  C.  D.  607. 

The  rule  applies  to  actions  for  damages 
as  well  as  for  recovery  of  money  paid. 

The  Nicanor,  40  Fed.  364;  Radich  v. 
Hutchins,  95  U.  S.  213,  24  L.  ed.  400; 
Mariposa  Co.  v.  Bowman,  Deady,  228,  Fed. 
Cas.  No.  9,089;  Boston  &  S.  Glass  Co.  v. 
Boston,  4  Met.  187;  Flower  v.  Lance,  69 
N.  Y.  603;  Quincey  v.  White,  63  N.  Y. 
370;  30  Cyc.  1298;  Boggs  v.  Fowler,  16 
Cal.  659,  76  Am.  Dec.  561;  Brumagim  v. 
Tillinghast,  18  Cal.  271,  79  Am.  Dec.  176; 
Maskey  v.  Lackmann,  146  Cal.  777,  81  Pac. 
116;  Bender  v.  Buehrer,  8  Ohio  C.  C.  244, 
4  Ohio  C.  D.  507. 

A  voluntary  payment  is  not  rendered  in- 
voluntary by  protest. 

Bucknall  v.  Story,  46  Cal.  597,  13  Am. 
Rep.  220;  McMillan  v.  Richards,  9  Cal. 
417,  70  Am.  Dec.  665;  Maskey  v.  Lack- 
mann, 146  Cal.  777,  81  Pac.  115;  30  Cyc. 
1310. 

Shaw,  J.,  delivered  the  opinion  of  the 
court  : 

The  defendant  and  the  plaintiff  executed 
an  agreement  in  writing  dated  March  11, 
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1910,  whereby  th«  defendant  agreed  that 
it  would,  before  June  15,  1910,  erect  for 
the  plaintiff,  in  a  good  and  workmanlike 
wanner,  a  dwelling  house  on  a  certain  lot, 
in  accordance  with  plana  and  specifications 
agreed  on  between  them,  and  would  there- 
upon sell  said  lot  and  house  to  plaintiff 
for  the  sum  of  $2,750;  $232.50  thereof  to 
be  paid  in  cash  and  the  balance  to  be  paid 
in  instalments  of  $25  each  month  until  the 
whole,  with  8  per  cent  interest,  was  paid, 
whereupon  the  property  waa  to  be  conveyed 
to  plaintiff. 

The  house  was  built  in  due  time,  the 
payments  were  made  in  full,  and  the  lot 
was  conveyed  to  plaintiff.  This  action  is 
to  recover  of  defendant  the  sum  of  $2,000 
as  damages  alleged  to  have  been  caused  by 
the  breach  by  the  defendant  of  its  agree- 
ment to  erect  the  house  in  a  good  and 
workmanlike  manner.  It  is  alleged  that 
certain  faulty  and  imperfect  work  was  done, 
and  that  certain  imperfect  materials  were 
used  in  the  construction  of  the  building, 
whereby  the  plaintiff  was  damaged  in  the 
sum  named.  The  answer  admits  the  execu- 
tion of  the  contract,  the  erection  of  the 
bailding,  the  making  of  the  payments,  and 
the  conveyance  of  the  lot  to  plaintiff.  It 
denies  the  alleged  breaches  of  the  covenant 
to  erect  the  house  in  a  good  and  workman- 
like manner,  and  alleges  that  on  the  com- 
pletion of  the  house  the  plaintiff  accepted 
it,  took  possession,  and  moved  into  it,  with 
full  knowledge  of  its  condition  and  of  the 
kind  of  work  and  materiaU  used  in  its  con- 
struction, and  afterward,  with  full  knowl- 
edge, paid  to  defendant  the  full  balance  of 
the  price. 

Upon  the  trial  the  eoart  stated  thai  it 
would  first  hear  evidence  for  the  plaintiff 
"with  regard  to  the  final  payment  of  the 
balanee  due  imder  the  agreement  in  evi- 
dence, and  as  to  the  character  of  the  same 
being  voluntary  or  involuntary."  Evidence 
in  behalf  of  the  plaintiff  was  then  given,  to 
the  effect  that  he  made  full  payment  of  the 
price  of  the  house  and  lot  on  February  19, 
1912;  that  at  that  time  he  had  full  knowl- 
edge of  all  the  facts  with  regard  to  the 
building  erected  on  the  lot  by  the  defend- 
ant; that  defendant  made  no  threats  and 
exercised  no  duress  to  obtain  said  pay- 
ment; that  he  was  under  no  compulsion 
except  by  the  terms  of  the  agreement^  and 
that  at  the  time  of  making  said  pay- 
ment, which  amounted  to  $2,252.63,  plain- 
tiff informed  defendant  in  writing  that  pay- 
ment was  involuntary;  that  it  was  made 
tinder  protest,  and  that  plaintiff  retained  a 
claim  against  defendant  for  the  "defective 
construction,"  etc.,  of  the  house,  and  that 
the  payment  was  not  made  "in  relinquish- 
ment, abandonment,  release,  or  prejudice  of 
L.ILA.1917C. 


or  to  said  claims."  Tlie  agreement  made 
time  of  the  essence  of  the  contract,  and 
provided  for  a  forfeiture  of  all  plaintiff's 
rights  upon  the  breach  by  him  of  any  one 
of  its  terms.  Tliere  had  been  no  breach 
by  him,  so  far  as  appears.  Plaintiff  then 
stated  that  he  had  no  further  proof  as  to 
the  character  of  the  payment,  and  he  of- 
fered to  prove  the  other  allegations  of  his 
cause  of  action. 

The  court  refused  to  receive  further  evi- 
dence, and  thereupon  gave  judgment  of 
nonsuit  against  the  plaintiff.  The  appeal 
is  from  that  judgment,  and  was  taken 
within  sixty  days  after  its  rendition. 
There  is  also  an  appeal  from  an  order  de- 
nying plaintiff's  motion  for  a  new  trial. 

The  appeals  were  taken  to  the  district 
court  of  appeal  of  the  second  district.  The 
district  courts  of  appeal  have  no  jurisdic- 
tion of  appeals  in  cases  at  law  in  which 
the  demand  amounts  to  $2,000.  Const,  art. 
6,  §  4.  The  district  court,  discovering  its 
want  of  jurisdiction,  transferred  the  case 
to  the  supreme  court,  as  provided  in  rule 
32.     160  Cal.  Ivii.  119  Pac.  xv. 

The  payment  was  not  "involuntary"  in 
the  sense  in  which  that  word  is  used  in 
discussions  of  the  right  of  the  payor  to 
recover  back  the  money  paid.  Brumagim 
V.  Tillinghast,  18  Cal.  272,  79  Am.  Dec. 
176.  But  the  question  whether  the  pay- 
ment was  voluntary  or  involuntary  is  not 
the  real  question  in  the  case.  The  deter- 
minative questi<»i  on  this  branch  of  the 
case  is  whether  or  not  the  conduct  of  the 
plaintiff  in  making  the  payment,  under 
the  circumstances  shown,  amounted  to  a 
wniv&r  by  him  of  the  alleged  breaches  of 
the  contract  by  the  defendant.  Where  a 
contract  is  made  with  the  owner  of  land 
to  erect  a  building  on  the  land,  and  there 
is  a  breach,  by  the  contractor,  of  his  cove- 
nant to  build  it  in  a  good  and  workman- 
like manner,  neither  the  occupation  of  the 
house  by  the  owner,  after  its  supposed  com- 
pletion, nor  the  payment  of  the  price, 
though  accompanied  by  knowledge  by  the 
owner  of  the  defective  construction,  is  suffi- 
cient, taken  alone,  to  operate  as  a  waiver 
of  the  breach  of  the  covenant.  "A  right  of 
action  for  damages  is  not  necessarily  waived 
by  the  mere  fact  of  payment  with  knowl- 
edge of  defects,  or  the  taking  possession  of 
the  subject-matter  of  the  contract,  but  these 
facts  may  be  considered  on  the  question  of 
the  waiver  of  this  character."  3  Elliott, 
Contr.  §  2051;  Katz  v.  Bedford,  77  Cal. 
322,  1  L.R.A.  826,  19  Pac.  523;  Halleck  v. 
Bresnahan,  3  Wyo.  80,  2  Pac.  537;  Flan- 
nery  v.  Rohrmayer,  46  Conn.  558,  33  Am. 
Rep.  33;  Ilattin  v.  Chase,  88  Me.  240,  33 
Atl.  989;  Moulton  v.  McOwen,  103  Mass. 
597;   Stewart  v.   Pulton,  31  Mo.  61;   Can- 
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non  V.  Hunt>  116  Ga.  457,  42  S.  E.  734; 
Underwood  v.  Wolf,  131  111.  425,  19  Am. 
St.  Rep.  40,  23  N.  E.  598;  Redlands  Orange 
Growers*  Asso.  v.  Gorman,  161  Mo.  208, 
54  L.R.A.  718,  61  S.  W.  820;  Wildey  v. 
Fractional  School  Dist.  25  Mich.  427;  6 
Cyc.  69 ;  30  Am.  &  Eng.  Enc.  Law,  1232. 

This  rule  applies  here.  Tlie  plaintiff  had 
made  a  binding  agreement  to  buy  the  house 
and  lot,  and  had  paid  a  substantial  sum  on 
the  price.  He  was  entitled  to  possession  of 
the  lot  on  completion  of  the  house,  and  he 
took  possession  accordingly.  If  he  had 
known  of  the  defects  at  that  time,  of  which, 
however,  there  was  no  evidence,  he  would 
have  had  the  right  to  refuse  possession,  re- 
scind the  contract,  and  recover  the  money 
paid  thereon.  But  this  was  not  his  only 
remedy,  and  He  was  not  obliged  to  rescind, 
or  waive  the  defects. 

One  who  buys  property  upon  a  warranty 
or  covenant  as  to  its  quality  need  not  re- 
scind or  reject  the  property  when  offered 
in  a  defective  condition,  but  may  stand 
upon  the  contract,  rely  on  the  covenant, 
accept  the  defective  property,  sue  upon  the 
covenant,  and  recover  the  damages  caused 
by  its  breach.  North  Alaska  Salmon  Co.  v. 
Hobbs,  W.  &  Co.  159  Cal.  384,  36  L.R.A. 
(X.S.)  501,  113  Pac.  870,  120  Pac.  27.  That 
case  involved  a  sale  of  goods,  but  the  rule 
is  the  same  with  respect  to  the  purchase  of 
real  property  with  a  contract  by  the  seller 
to  build  a  house  thereon.  The  buyer  may 
&ue  on  the  covenant  at  once,  whether  the 
instalments  of  the  price  are  due  or  not  due. 


The  payments  on  the  price,  whether  in  part 
or  in  full,  voluntary  or  involuntary,  will 
not  operate  as  a  waiver  of  his  demand  for 
damages,  unless  the  circumstances  show  an 
intent  to  waive  the  same,  or  create  an  es- 
toppel against  the  subeequent  assertion 
thereof. 

Here  the  payment  was  accompanied  by 
a  written  notice,  expressly  declaring  that 
the  plaintiff  claimed  damages  for  the  de- 
fective construction,  and  did  not,  by  making 
the  payment,  relinquish,  abandon,  release, 
or  prejudice  said  claim,  but  retained  the 
same.  There  was  therefore  no  intent  to 
waive  such  claim,  and  nothing  to  create  an 
estoppel  against  the  subsequent  assertion 
of  it  by  an  action  at  law.  Not  only  is  thia 
true,  but  the  contract  furnished  good 
ground  for  the  belief  that  no  such  waiver 
was  intended.  It  made  time  of  the  essence, 
and  had  very  stringent  provisions  for 
prompt  payment  and  for  a  forfeiture  of  all 
rights  of  plaintiff  under  it  upon  a  breadi 
of  any  of  them.  He  was  not  in  a  safe 
position  to  refuse  payment  on  the  ground 
that  his  unliquidated  damages  would  be 
sufficient  to  defeat  or  extinguish  his  fixed 
liability  for  the  instalments  of  the  con- 
tract. While  this  was  not  legal  duress  or 
compulsion,  it  is  strong  evidence  against 
the  proposition  that  the  payment  in  full 
was  a  waiver.  The  motion  for  nonsuit 
should  have  been  denied. 

The  judgment  and  order  are  reversed. 

We  concur:     SIobs,  J.;  lAwlor,  J. 


Annotation — Vwe  of  buildkif  by  owner  as  an  acceptance  of  work  of  con-^ 
ttruction  or  repair,  and  as  a  wahrer  of  known  defects  tberen. 


This  note  is  supplemental  to  the  note 
appended  to  Pope  v.  King,  16  L.R.A. 
(N.S.)  489,  on  "Effect  of  use  of  building 
by  owner  as  an  acceptance  of  work  of 
construction  or  repair;"  and  also  to  the 
note  to  Steltz  v.  Armory  Co.  20  L.R.A. 
(N.S.)  872,  on  "Taking  possession  of 
building  with  knowledge  of  defects  as 
waiver  thereof,  as  against  contractor." 

While  the  two  questions  are  closely 

related,   in  that  they  grow  out  of  the 

same,  or  nearly  the  same,  state  of  facts, 

there  is  a  distinction  between  them  that 

is  worth  keeping  in  mind.     In  the  one 

case^  the  question  is  whether  the  use  of 

the  building  by  the  owner  amounts  to 

an  admission  that  the  contract  has  been 

substantially    performed,    leaving    open 

the    question    whether    the    owner    can 

claim  damages  for  defects;  while  in  the 

other  ca.se  the  right  of  the  contractor  is 

conceded,   and  the  question  is  whether 
L.RJ^.1917C. 


the  owner  may  counter-claim  or  bring 
an  independent  action  for  damages  on 
the  ground  of  defects  in  performanee. 

Putting  it  another  way,  the  question 
in  the  one  case  is  whether  the  contractor 
can  recover  anything;  and  in  the  other 
case  as  to  the  amount  of  recovery.  An 
acceptance  of  work  done  under  a  eon- 
tract  does  not  necessarily  amount  to  a 
waiver  of  defects  in  performance. 

Use  of  building  as  aooeptanoe  of  work 
of  oonstruotion  or  repair. 

The  doctrine  that  mere  occupancy  and 
use  do  not  constitute  an  acceptance  of 
the  work  as  complying  with  the  contract, 
nor  amount  to  a  waiver  of  defects  there- 
in, is  supported  by  numerous  cases  in 
the  note  to  Pope  v.  King,  16  L.R.A. 
(N.S.)  489,  to  which  the  following  cases 
are  added. 

Thus   it    is    stated    in    Walstrom    y. 
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Oliver- Watts  Constr.  Co.  (1909)  161  Ala. 
608,  50  So.  46,  that  the  mere  occupancy 
by  the  owner  of  a  building  erected  on 
his  own  land,  without  more,  does  not 
justify  the  conclusion  or  warrant  the 
inference  of  acceptance  of  the  work  as 
done  in  compliance  with  the  contract. 
Nor  do  part  payments  and  occupancy, 
without  more,  justify  such  inference  or 
conclusion;  nor  is  he  precluded  by  such 
occupancy,  part  payment,  or  liability  on 
quantum  meruit,  from  showing"  defects 
in  the  performance  and  recovering  dam- 
ages therefor.  This  was  an  action  for  a 
balance  due  on  a  contract  for  the  con- 
struction of  a  house  out  of  concrete 
blocks. 

So,  while  acceptance  may  be  expressed 
or  implied  from  the  conduct  of  the  own- 
er or  his  agent,  says  the  court  in  But- 
trick  Lumber  Co.  v.  Collins  (1909)  202 
IfasB.  413,  89  N.  E.  138,  yet  mere  oc- 
cupancy or  part  payment,  and  nothing 
further,  unless  the  contract  so  provides, 
do  not  of  themselves  warrant  an  infer- 
ence of  the  acceptance  of  work,  where 
defects  are  complained  of,  but  they  may 
be  considered  in  connection  with  other 
facts,  where  satisfactory  performance  of 
a  building  contract  is  in  issue. 

So  it  is  stated  in  Wiebener  v.  Peoples 
(1914)  44  Okla.  32,  142  Pac.  1036,  Ann. 
Cas.  1916E,  748,  that  the  mere  occupancy 
and  use  of  a  building  by  the  owner  does 
not,  as  a  matter  of  law,  constitute  an 
acceptance  of  the  work  of  construction 
and  a  waiver  of  nonperformance  by  the 
builder  of  the  stipulations  in  the  con- 
tract, and  does  not  ordinarily  justify 
inference  of  acceptance  as  a  fact ;  where, 
however,  a  contract  for  the  construction 
of  a  building  required  the  same  to  be 
done  to  the  satisfaction  of  the  owner, 
and  reserved  to  him  the  right,  without 
the  duty,  of  supervision  and  erection, 
his  acquiescence  in  or  his  failure  to 
object  during  the  work  of  construction, 
to  minor  and  slight  omissions,  devia- 
tions, and  defects  of  which  he  has 
knowledge,  before  the  builder  has  aban- 
doned the  work  to  him  as  completed, 
and  his  occupancy  and  use  of  the  same, 
will  ordinarily,  and  when  not  excused, 
be  regarded  as  a  waiver  of  such  nonper- 
formance. 

So,  when  work  under  a  special  con- 
tract is  done  in  a  cellar  under  the  dwell- 
ing of  one  who  was,  at  the  time,  the 
owner  and  occupier,  the  continued  pos- 
session of  the  dwelling  and  use  of  the 
cellar  will  not,  of  themselves,  neces- 
sarily amount  to  an  acceptance  of  the 
L.R.A.1917C. 


f  work  done.  Merritt  &  Co.  v.  Layton 
(1910)  1  Boyce  (Del.)  212,  75  Atl.  795. 

The  taking  possession  of  a  building 
by  the  owner  under  protest  was,  in  Gier 
V.  Daiber  (1907)  148  Mich.  190,  111  N. 
W.  773,  held  not  to  amount  to  an  accept- 
ance of  work  done  under  a  building  con- 
tract. 

Following  Hanley  v.  Walker  (1890) 
79  Mich.  607,  8  L.R.A.  207,  45  N.  W.  57, 
set  out  in  16  L.R.A. (N.S.)  491,  the  court 
in  Gier  v.  Daiber  (Mich.)  supra,  states 
the  rule  to  be  that  ''when  a  person  con- 
tracts with  another  to  build,  or  to  do 
some  portion  of  the  work  in  construct- 
ing buildings,  upon  real  estate  belonging 
to  the  owner  of  such  real  estate,  his 
taking  possession  after  the  other  has 
left  the  premises  cannot  be  construed 
as  an  unequivocal  acceptance,  although 
he  thereby  takes  possession  of,  and  ap- 
propriates to  his  use  and  benefit,  the 
labor  or  materials  of  the  contractor. 
He  must  do  so,  as  a  matter  of  necessity, 
in  many  cases,  or  suffer  the  pi'operty  to 
stand  idle  and  unused,  to  the  great  detri- 
ment of  all  parties,  and  especially  so 
of  the  owner.  The  most  that  can  be 
said,  in  such  cases,  is  that  the  act  of  the 
party,  and  all  the  circumstances,  may  be 
taken  into  consideration  in  the  deter- 
mination of  the  question  whether  there 
is  an  implied  waiver  of  the  condition 
precedent." 

The  mere  moving  into  a  building,  as 
a  matter  of  necessity,  by  the  owner,  does 
not  constitute  an  acceptance  of  work 
done  by  contractors  under  a  building 
contract.  Frolich  v.  Klein  (1910)  160 
Mich.  142,  125  N.  W.  14. 

So,  the  forced  occupation  of  a  building 
by  thet  owner  before  its  completion,  be- 
cause of  the  expiration  of  the  lease,  was, 
in  Japes  v.  Harmon  (1913)  176  Mich. 
1,  141  N.  W.  595,  held  not  to  amount 
to  an  acceptance. 

So,  an  owner,  by  taking  possession  of 
his  property,  does  not  accept  the  work 
done  under  a  building  contract,  and  be- 
come obligated  to  pav  therefor.  Fuchs 
V.  Saladino  (1909)  133  App.  Div.  710, 
118  N.  Y.  Supp.  172. 

So  it  is  stated  in  National  Surety  Co. 
V.  Board  of  Education  (1917)  —  Okla. 
— -,  162  Pac.  1108,  that  the  taking  pos- 
session of  the  building  and  payment  of 
the  contract  price  would  not  prevent  the 
owner  from  recovering  damages  for  de- 
fective work  by  the  contractor,  partic- 
ularly if  the  defects  in  the  work  were 
latent.  See  also,  to  the  same  effect, 
Dazey  v.  Stairwalt  (1905)  123  HL  App. 
489,  where  an  owner  merely  moved  into 
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a  house  before  its  completion,  with  the 
contractor's  consent. 

It  was  held  in  Walter  v.  Huggins 
(1912)  164  Mo.  App.  69,  148  S.  W.  148, 
that  the  occupation  of  a  building  by  ten- 
ants of  the  owner  did  not  constitute  an 
acceptance  of  work  done  under  a  plaster- 
ing contract.  The  court  said:  "The  use 
of  the  building  by  the  owner  without 
having  the  work  torn  out  and  replaced 
did  not  alter  its  right  to  recover  direct 
damages.  Such  use,  of  itself,  cannot  be 
construed  as  a  waiver  of  acceptance. 
An  owner  has  a  right  to  occupy  his  house 
at  any  time  he  chooses,  and  it  takes  more 
than  mere  occupation  to  constitute  an 
acceptance  of  work  not  done  by  the  con- 
tractor in  accordance  with  the  contract. 
To  hold  that  the  owner  lost  his  right  to 
damages  by  not  replacing  the  work  'sea- 
sonably' would  be  to  excuse  the  wrong 
of  the  contractor  on  the  ground  that  the 
owner  had  chosen  to  use  its  own  prop- 
erty in  a  way  it  had  a  legal  right  to  use 
it, — a  manifest  absurdity." 

So,  in  Taylor  v.  Finch  Invest.  Co. 
(1911)  66  Wash.  436,  118  Pac.  330,  an 
action  to  recover  a  balance  alleged  to 
be  due  on  a  contract  to  construct  an 
office  building,  and  for  extra  work  fur- 
nished in  connection  therewith  for  in- 
stalling partitions  and  plastering,  it  was 
held  that  the  mere  naked  occupancy  of 
some  of  the  rooms  by  tenants,  before 
work  in  other  rooms  and  portions  of  the 
building  was  finished,  did  not  constitute 
an  acceptance. 

It  has  been  held,  however,  that  an 
owner  cannot  refuse  to  pay  a  contractor 
for  erecting  a  building,  on  the  ground 
that  the  work  was  improperly  done, 
where  he  occupied  and  used  the-  struc- 
ture, thereby  voluntarily  receiving  the 
benefit  of  the  contractor's  labor  and  ex- 
penditures. Bush  V.  Finucane  (1884)  8 
Colo.  192,  6  Pac.  614.  In  the  above  case 
the  court  said  that  the  owner  objected 
to  the  character  of  the  work,  and  could 
not  be  held  to  have  waived  a  right  to 
damages  in  the  matter  of  battening,  at 
least;  but  these  damages  were  a  proper 
subject  of  recoupment. 

That  the  express  acceptance  of  a 
building  by  an  owner  without  protest 
is  an  acknowledgment  by  him  that  con- 
struction work  has  been  performed  sub- 
stantially as  required  by  the  contract, 
is  held  in  Choy  v.  Heredia  (1908)  12 
Philippine,  269. 

And  where  it  did  not  appear  whether 
the  building  was  accepted  under  protest 
or  not,  it  was  stated  by  the  court  in 
Campbell  y.  Behn  (1904)  3  Philippine, 
L.rXi917C. 


690,  that  by  the  very  fact  of  accepting 
the  house  and  occupying  it,  the  owners 
acknowledged  that  it  was  constructed 
substantially  as  required  by  the  con- 
tract, plans,  and  specifications;  and  this 
is  the  law,  even  when  the  work  is  not 
done  according  to  the  contract,  but  is 
accepted. 

Takins  possessloa  of  bnildins  ^Htk 
knowledge  of  defeets  a«  waiver 
thereof,  as  agaiiuit  oontraetor. 

See  also,  under  this  head,  Wiebener 
v.  Peoples  (1914)  44  Okla.  32,  142  Pac. 
1036,  Ann.  Cas.  1916E,  748,  set  forth 
supra. 

The  cases  in  the  note  in  20  L.R.A. 
(N.S.)'  872,  generally  support  the  doc- 
trine that  the  owner's  taking  possession 
of  a  building,  though  with  knowledge  of 
defects  therein,  will  not  prevent  his 
claiming  damages  for  such  defects 
against  the  building  contractor. 

So,  Leonard  v.  Home  Builders,  ante, 
322,  applies  the  rule  that  where  a  con- 
tract is  made  with  the  owner  'of  land 
to  erect  a  building  thereon,  and  the 
contractor  breaches  his  covenant  to 
build  in  a  good  and  workmanlike  man- 
ner, neither  the  occupation  of  the  house 
by  the  owner,  after  its  supposed  com- 
pletion, nor  the  payment  of  the  price, 
though  accompanied  by  knowledge  by 
the  owner  of  the  defective  construction, 
is  sufficient,  taken  alone,  to  operate  as 
a  waiver  of  the  breach  of  the  covenant. 

So,  an  owner's  occupation  of  a  build- 
ing by  a  tenant  has  been  held  not  to  be  a 
waiver  of  his  right  to  recover  for  a 
breach  of  contract  to  do  plastering  in 
a  workmanlike  manner.  Walter  v.  Hug- 
gins  (1912)  164  Mo.  App.  69, 148  S.  W. 
148. 

In  Sturts  V.  Ziegler  (1910)  44  Pa. 
Super.  Ct.  124,  holding  that  an  owner 
did  not  waive  defects  in  the  construc- 
tion of  a  stable  by  taking  possession 
after  completion,  the  court  said  that 
the  owner  was  not  obliged  to  allow  the 
property  to  remain  vacant  until  the 
stable  was  put  into  the  condition  re- 
quired by  the  plans;  he  minimized  the 
builder's  loss  by  using  it;  he  committed 
no  wrong  and  lost  no  rights  by  taking 
possession  of  and  using  it  as  well  as  he 
could. 

And  unless  so  intended,  .the  taking 
possession  of  a  building  by  the  owner 
does  not  constitute  a  final  acceptance  of 
it  as  between  the  owner  and  the  con- 
tractor. Hartford  Mill  Co.  v.  Hartford 
Tobacco  Warehouse  Co.  (1909)  —  Ky. 
— ,  121  S.  W.  477. 
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Where  the  owner  of  a  house  in  process 
of  construction  on  his  own  land  went 
into  possession  under  protest  that  it 
^as  not  completed;  and  in  reliance  upon 
A  compromise  agreement  that  a  retain- 
ing wall  should  he  constructed  by  the 
<M>ntractor  in  lieu  of  defects  in  the  build- 
ing, it  wa^  held  in  Christensen  v.  Ham- 
ilton Realty  Co.  (1912)  42  Utah,  70,  129 
Pac.  412,  that  he  did  not  thereby  waive 
his  right  to  claim  damages  for  the  de- 
fects upon  the  contractor's  refusal  to 
build  the  wall,  though  the  original  con- 
tract provided  that  the  owner's  oc- 
•cupancy  should  be  conclusive  evidence 
of  performance  and  acceptance  under 
the  contract;  the  owner's  occupancy  not 
constituting  waiver  where  he  has  no 
«lear  choice  between  accepting  and  re- 
jecting the  work.  If  the  owner,  by  tak- 
ing possession  and  protecting  his  own 
property,  said  the  court,  under  the  cir- 
cumstances disclosed  by  this  record,  loses 
all  rights  against  a  contractor  for  failure 
to  comply  with  his  contract,  a  new 
method  has  been  discovered  by  which  a 
l)uilding  contractor  may  escape  liability 
for  contractual  breaches.  Moreover,  the 
provisions  in  the  contract  referred  to, 
in  our  judgment,  were  not  placed  there- 
in for  the  purpose  of  having  them  apply 
to  cases  where  there  is  an  actual  dispute 
between  the  contractor  and  the  owner 
of  the  building,  when  possession  is  taken 
by  the  owner  while  protesting  that  the 
building  has  not  been  completed  in  ac- 
cordance with  the  contract.  To  so  rule 
would  be  to  hold  that  it  was  intended 
by  the  parties  that  the  owner  could  re- 
main out  of  possession  indefinitely,  and 
could  recover  from  the  contractor  dam- 
ages for  the  loss  of  rent  or  use  of  the 
dwelling  while  he  remained  out  of  pos- 
session. A  provision  in  a  building  con- 
tract which,  under  all  the  circumstances, 
would  make  the  taking  of  possession  by 
the  owner  of  his  own  property  conclusive 
evidence  that  he  had  waived  all  defects 
in  cases  where  the  contractor  insists 
that  the  building  is  completed  accord- 
ing to  the  terms  of  the  contract,  and 
the  owner  contends  to  the  contrary, 
would,  in  our  judgment,  be  void  as  be- 
ing wholly  unreasonable.  Before  it  can 
be  held  that  an  owner  waives  his  rights 
hy  going  into  possession  of  his  own 
house,  he  must  have  a  clear  choice  be- 
tween accepting  and  rejecting  the  work 
as  done.  The  owners  of  buildings  have 
no  such  choice  where  the  building  is 
erected  on  their  own  ground.  Hence,  the 
'mere  act  of  going  into  possession  cannot 
be  made  conclusive  evidence  of  waiver. 
L.R.A.1917C. 


The  court  in  Houlette  v.  Arntz  (1910) 
148  Iowa,  407,  126  N.  W.  796,  conceded 
the  correctness  of  the  rule  that  an  owner 
of  a  building  upon  which  repairs  have 
been  made  does  not,  as  a  matter  of  law, 
accept  the  work  or  waive  his  right  to 
claim  damages  for  defects  therein 
simply  because  he  takes  possession  of 
or  uses  or  occupies  such  building,  or 
makes  payments  upon  the  contract  price. 
It  was  held  in  this  case,  however,  that 
an  owner  could  not  counterclaim  for 
poor  workmanship  where,  from  time  to 
time  during  the  progress  of  the  work, 
he  examined  and  inspected  the  same, 
and,  with  full  knowledge  as  to  the 
quality  of  the  materials  used  and  as  to 
the  character  of  the  work  done,  paid 
the  contractors  thereon  certain  money 
and  gave  them  a  note  in  settlement  of 
the  balance  of  their  claim. 

So,  it  was  held  in  Dean  v.  Connecticut 
Tobacco  Corp.  (1914)  88  Oonn.  619,  92 
Atl.  408,  that  a  provision  in  a  building 
contract  that  work  should  be  done  to 
the  satisfaction  of  the  owner  was  waived 
by  the  owner  taking  possession  of  and 
using  the  building,  and  in  so  pleading 
that  the  court  and  jury  were  asked  to 
determine  whether  or  not  the  contractors 
had  performed  their  contract,  and  to 
award  it  damages  for  their  failure  in 
that  regard. 

So,  where  an  owner  sought  to  recover 
damages  for  poor  work  and  overcharges, 
it  was  held,  in  Foster  v.  Swanson  (1914) 
189  HI.  App.  344,  that  a  finding  in  favor 
of  a  contractor  for  a  balance  due  for 
repair  work  done  would  not  be  disturbed 
where  the  owner  moved  into  the  building 
without  objection,  expressing  himself 
satisfied  with  the  work  and  making  sev- 
eral pa3nnents,  the  evidence  showing  that 
the  work  was  done  in  a  good,  workman- 
like manner,  and  that  the  usual  and 
customary  chains  were  made  for  the 
work. 

Where  an  owner,  under  a  contract  for 
the  construction  of  a  dwelling,  accepts 
the  completed  structure  without  objec- 
tion, he  cannot  set  up  that  the  material 
used  was  not  in  accordance  with  the 
plans  and  specification.  Naval  v.  Bena- 
Yides  (1907)  8  PliiUppine,  260. 

The  acceptance  of  a  building  under 
protest,  however,  has  been  held  not  to 
be  a  waiver  of  a  claim  for  damages  for 
defects  in  the  construction.  Marker  v. 
Garcia  (1906)  5  Philippine,  567;  Ang. 
Toa  V.  Alvarez  (1908)  11  PhiUppine,  146. 

J.  D.  C. 
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.    ADOLPH  J.  WIESNER,  Respt., 

V. 

BONNE  RS  FERRY  LUMBER  COMPANY, 

Appt. 

(29  Idaho,  626,  160  Pac.  647.) 

Master    and    servant    —    sisnallng    of 
blasts  *—  delegratlon  of  dnty  to  give. 

1.  One  engaged  in  constructing  a  road- 
way, which  involves  the  blasting  out  of 
stumps,  is  not,  after  placing  a  competent 
man  in  charge  of  the  blasting  and  establish- 
ing an  adequate  system  for  signaling  other 
employees  when  a  blast  is  impending,  liable 
for  injury  to  a  i§ervant  because  of  failure 
to  give  warning  of  an  intended  blast,  on 
the  theory  that  he  could  not  delegate  the 
duty  of  giving  such  warnings. 

For  other  cases ^  see  Master  and  Servant, 
II.  c,  2,  in  Dig,  1-52  N.  8. 

Trial  —  care  —  conclusive  evidence  — 
submission  to  jury. 

2.  Where  the  evidence  shows  conclusively 
that  a  master  used  reasonable  care  to  see 
that  rules  for  giving  signals  before  firing 
blasts  were  enforced,  the  question  should 
not  be  submitted  to  the  jury. 

For  other  cases,  see  Trial,  IL  c,  8,  d,  in  Dig. 
1-52  N.  8. 

(March  24,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bonners  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cannon  A  Ferris  and  Herman 
H.  Taylor  for  appellant. 

Messrs.  Jolin  P.  Gray  and  Allen  P. 
Asbcr  for  respondent. 

Budge,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  by 
respondent  while  in  the  employ  of  the  ap- 
pellant. The  cause  was  tried  by  the  court 
with  a  jury,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  the  respondent  for 
the  sum  of  $12,000. 

The  faets  briefly  stated,  are:  The  re- 
spondent was  employed  by  the  appellant 
corporation  to  assist  in  the  construction  of 

Note.  —  The  question  whether  or  not  the 
duty  of  the  master  to  instruct  or  warn 
servants  is  delegable  is  considered  in  the 
note  to  Anderson  v.  Pittsburg  Coal  Co.  26 
L.R.A.  (N.S.)  6*24;  and  see  later  cases,  On- 
dis  V.  Great  Atlantic  k  P.  Tea  Co.  46  L.R.A. 
(N.S.)  777;  Fredericks  v.  Ft.  Dodge  Brick 
&  Tile  Co.  48  L.RJ^.(N.S.)  925;  and  Ameri- 
can Zinc  Co.  V.  Smith,  L.R.A.1916F,  907. 
L.R.A.1917C. 


ft  logging  roadway.  While  so  engaged  he 
received  the  injuries  complained  of,  which 
were  caused  by  the  explosion  of  dynamite 
used  by  his  coemployees  in  blowing  out 
stumps  along  the  roadway  under  construc- 
tion. At  the  time  respondent  received 
these  injuries,  he  was  assisting  in  the  saw- 
ing of  trees  lying  along  this  roadway,  for 
the  purpose  of  facilitating  their  removal. 
A  gang  of  his  fellow  workmen  had  preceded 
him  and  was  removing  the  brush,  and  an- 
other gang,  engaged  in  the  blowing  out  of 
the  stumps,  was  following  at  some  distance. 

It  is  charged  in  the  complaint  that  no 
proper  warning  or  notice  was  given  respond- 
ent immediately  prior  to  the  discharge  or 
explosion  of  the  dynamite  whicli  resulted  in 
his  being  struck  by  quantities  of  wood  or 
other  hard  substances,  causing  his  injuries; 
that  the  discharge  of  such  a  large  quantity 
of  explosive  in  the  vicinity  of  where  re- 
spondent was  employed  constituted  a  new 
and  increased  danger  at  the  time  and  place 
where  he  was  working,  of  which  he  had  no 
knowledge,  and  changed  the  dangers  and 
risks  of  the  place  where  he  was  working 
without  his  knowledge  and  without  warning 
to  him;  that  it  was  the  duty  of  appellant 
to  give  him  warning  that  such  explosive 
would  be  set  off  and  discharged  in  the  vicin- 
ity of  where  he  was  working,  so  that  he 
could  have  an  opportunity  of  saving  him- 
self from  injury;  that  appellant  was  negli- 
gent in  permitting  said  explosive  to  be  dis- 
charged near  where  respondent  was  working 
without  giving  him  warning  of  the  danger 
he  was  in,  and  that  by  the  exercise  of  rea- 
sonable care  on  the  part  of  appellant,  such 
warning  could  have  been  given  and  respond- 
ent could  have  escaped;  and  tliat  appellant 
did  not  adopt  any  rules  or  regulations  for 
the  conduct  of  its  business  so  as  to  afford 
reasonable  or  any  protection  to  respondent, 
or  that,  if  it  did  adopt  any  such  rules,  it 
did  not  use  reasonable  care  to  see  that  they 
were  enforced  or  complied  with. .  The  com- 
plaint also  sets  out  the  earning  capacity 
of  respondent,  the  nature  and  result  of  the 
alleged  injury,  the  age  of  respondent,  his 
life  expectancy,  and  the  invalidity  of  the 
settlement  in  satisfaction  of  the  injury. 

Appellant  assigns  and  relies  for  a  reversal 
of  this  case  upon  eleven  specifications  of  er- 
ror, but  for  convenience  discusses  all  of 
these  assignments  under  the  following  sub- 
divisions, and  in  our  determination  of  this 
case  we  will,  as  far  as  necessary,  pursue 
this  order  of  discussion: 

First.  Appellant  is  not  liable  for  the  al- 
leged necligcnce  of  the  powder  man  in  fail- 
ing to  give  the  usual  warning  signal. 

Second.  The  evidence  establishes  conclu- 
sively that  appellant  used  reasonable  care 
to  enforce  the  giving  of  the  warning  signal. 
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Third.  The  court  erred  in  admitting  the 
deposition  of  Stewart. 

Fourth.  A  new  trial  must  be  granted  be- 
cause the  birth  record  waa  false  in  a  ma- 
terial part. 

Fifth.  The  rerdict  is  excessive,  in  view  of 
respondent's  prior  condition. 

It  is  first  contended  that  the  record  shows 
conclusively  that  appellant  had  adopted  a 
reasonably  safe  method  of  conducting  its 
blasting  operations;  that  reasonable  care 
had  been  used  to  enforce  such  blasting 
methods;  that  the  man  in  charge  of  the 
blasting  was  a  thoroughly  competent  man, 
with  years  of  experience  in  that  class  of 
work;  and  that  the  court  instructed  the 
jurj  that  this  powder  man  was  competent. 
Whether  or  not  the  powder  man  gave  the 
warning  signal  is  a  disputed  fact,  but  it  is 
contended  by  appellant  that  even  if  there 
was  no  evidence  that  it  was  in  fact  given, 
the  case  should  not  have  been  submitted  to 
the  jury,  for  the  reason  that  the  negligence 
of  the  powder  man  in  failing  to  give  the 
signal  would  not  in  law  be  the  negligence 
of  the  master.  In  other  words,  the  master 
having  furnished  a  competent  servant  to 
give  the  signals,  having  adopted  a  reason- 
ably safe  signal  system,  and  having  used, 
reasonable  care  to  see  that  the  signal  system 
was  enforced,  its  nondelegable  duties  were 
complied  with,  and  the  giving  of  the  signal 
was  a  mere  detail  of  the  work  which  could 
be  delegated  to  a  competent  servant. 

Counsel  for  appellant,  in  support  of  their 
contention  that  appellant  is  not  liable  for 
the  alleged  negligence  of  the  powder  man  in 
failing  to  give  the  usual  warning  signal, 
cite  the  case  of  Armour  ft  Co.  v.  Russell,  6 
L.R.A.(N.S.)  602,  76  C.  0.  A.  416,  144  Fed. 
614.  This  waa  an  action  by  a  servant 
against  his  master  for  damages  for  negli- 
gence in  the  construction  and  maintenance 
of  elevators  and  shaft  in  which  they  operat- 
ed. At  the  close  of  the  evidence  counsel  for 
defendant  requested  the  court  to  instruct 
the  jury  that  all  that  was  required  of  the 
master  was  that  it  should  have  exercised 
ordinary  care  to  provide  reasonably  sale 
and  suitable  elevators  and  appliances  for 
the  use  of  its  servant.  The  court  denied 
this  request,  and  charged  the  jury  thai  it 
was  the  duty  of  the  defendant  to  fumieh  the 
plaintiff  a  reasonably  safe  place  in  which 
to  work,  reasonably  safe  tools,  implements, 
or  appliances  with  which  to  do  his  work, 
and  to  keep  them  in  a  reasonably  safe  con- 
dition of  repair  during  the  service.  On  ap- 
peal the  court  said:  "But  actionable  negli- 
gence is  nothing  but  a  breach  of  the  duty  i 
to  exercise  reasonable  'care.  It  is  not  a 
breach  of  a  guaranty  of  the  character  of  » 
place  or  of  appliances.  If  a  duty  to  provide  I 
a  reasonably  safe  place  or  reasonably  safe 
L.R.A.1017C. 


appliances  were  imposed  upon  the  master, 
he  would  become  in  effect  a  guarantor  of 
their  reasonable  safety,  because  his  failure  in 
any  respect  to  make  and  keep  them  reason- 
ably safe  would  be  a  breach  of  that  duty 
and  would  cast  him  in  damages,  however 
great  were  his  watchfulness  and  diligence. 
This  is  not  the  legal  measure  of  the  master's 
duty  or  liability.  The  limit  of  his  duty  is 
to  exercise  ordinary  care,  having  regard  to 
the  hazards  of  the  service,  to  provide  the 
servant  *  with  reasonably  safe  working 
places,  maehinery,  tools,  and  appliances, 
and  to  exercise  ordinarv  care  to  maintain 
them  in  a  reasonably  safe  condition  of  re- 
pair." 

See  other  cases  cited  therein. 

The  ease  of  Maine  ft  N.  H.  Granite  Corp. 
V.  Haohey,  97  C.  C.  A.  608,  173  Fed.  784, 
is  directly  in  point  with  the  case  at  bar. 
In  that  case  Hachey  was  employed  by  the 
Granite  Corporation  in  its  quarry  He  was 
engaged  in  breaking  up  waste  rock,  or 
"grout,"  beside  a  large  pile  of  grout  about 
30  feet  in  height.  Pieces  of  waste  rock 
were  deposited  upon  this  grout  pile  from 
time  to  time  by  a  derrick.  The  danger  from 
falling  stones  was  such  as  to  require  that 
the  men  working  at  or  near  the  grout  pile 
should  receive  a  warning  whenever  rock  was 
to  be  dropped  from  the  derrick  upon  the 
slanting  grout  pile.  The  derrick  was  oper- 
ated by  maehinery,  and  was  in  charge  of 
a  boss  derrick  man,  whose  duty  it  was  to 
see  that  the  stones  were  properly  raised, 
swung,  and  deposited  upon  the  grout  pile, 
to  give  proper  signals  to  the  engineer,  and 
also  to  give  warning  to  the  workmen  in  the 
vicinity  of  the  grout  pile  in  time  to  enable 
them  to  go  to  a  place  of  safety  while  stones 
were  dropped  upon  the  pile.  The  boss  der- 
rick man  usually  had  one  or  two  men  under 
him  as  helpers.  It  was  agreed  that  it  was 
the  duty  of  the  boss  derrick  man  to  give 
timely  warnings,  either  personally  or  by 
sending  one  of  his  helpers  to  do  it.  The 
warning  was  given  by  shouting,  or  at  times 
by  rolling  a  small  stone  near  the  men  at 
the  foot  of  the  pile.  The  men  working  at 
or  near  the  grout  pile  were  accustomed  to 
rely  upon  receiving  a  signal  before  the 
dumping  of  rock.  The  pile  of  grout  ob- 
structed the  view  of  the  derrick,  and  the  at- 
tention of  the  men  at  work  breaking  up 
rock  was  so  engaged  that  the  giving  of 
signals  to  them  was  required  as  a  regular 
accompaniment  of  the  operation  of  the  der- 
rick. It  was  customary  for  the  derrick 
man  to  give  the  signals  personally  or 
through  one  of  his  helpers.  Upon  the  rec- 
ord in  that  case  it  was  assumed  that  the 
boss  derrick  man  was  guilty  of  negligence 
in  dropping  a  heavy  stone  on  the  grout  pile 
without   giving   warning.     The   stone   slid 
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and  fell  upon  Hachey,  inflicting  serious  in- 
jury. Hachey  was  without  fault  in  the 
matter.  The  Granite  Corporation,  plaintiff 
in  error,  conceded  the  negligence  of  the  boss 
derrick  man,  but  contended  that  his  fail- 
ure to  give  warning  of  the  movement  of  the 
derrick  and  of  the  dropping  of  stone  was  a 
negligent  performance  of  the  duties  of  a 
fellow  servant  of  Hachey.  The  defendant 
in  error,  however,  contended  that,  under  the 
circumstances,  the  master,  in  order  to  make 
the  place  at  the  side  of  the  grout  pile  a  rea- 
sonably safe  working  place,  was  bound  to 
give  warning,  and  that  the  person  employed 
to  give  warning  was  performing  a  part  of 
the  master's  nondelegable  duty.  The  court, 
among  other  things,  said:  "The  general 
proposition  that  it  is  the  duty  of  the  mas- 
ter to  give  warning  is  not  to  be  so  extended 
as  to  require  him  to  give  in  person  or  to 
insure  the  giving  by  others  of  all  those  spe- 
cial signals  or  shouts  which  are  so  associ- 
ated with  the  work  of  operation  as  to  be- 
come part  of  it.  The  employment  of  differ- 
ent men  in  different  parts  of  the  general 
work  requires  under  many  circumstances 
the  giving  of  signals  as  an  accompaniment 
of  the  work  itself,  in  order  that  there  may 
be  co-operation  in  the  movement  of  the  men. 
The  giving  of  such  signals  is  a  part  of  the 
work  of  operation.  Such  signals  are  rath- 
er the  giving  of  information  of  what  one 
workman  is  about  to  do,  in  order  that  his 
fellow  workmen  may  have  knowledge  of  it 
and  conduct  themselves  accordingly,  than 
the  giving  of  orders  which  are  to  be  con- 
sidered as  the  orders  of  a  master.  Stand- 
ard Oil  Co.  V.  Anderson,  212  U.  S.  216-226, 
63  L.  ed.  480-485,  29  Sup.  Ct.  Rep.  252. 
The  master  may  intrust  to  a  competent 
servant  the  work  of  shouting  or  otherwise 
signaling  when  he  is  about  to  hoist  or  to 
lower  away,  and  it  is  not  the  master's  fault 
if  such  a  servant  fails  to  inform  bis  fellow 
servants  of  the  movement  of  the  machine 
under  his  charge." 

In  Alaska  Treadwell  Gold  Min.  Co.  v. 
Whelan,  168  U.  S.  86,  42  L.  ed.  390,  18  Sup. 
Ct.  Rep.  40,  the  Supreme  Court  of  the  Unit- 
ed States  had  before  it  a  case  where  the 
plaintiff  was  working  at  the  top  of  a  chute, 
breaking  rock  fine  enough  so  it  would  go 
through  Ahe  chute.  At  the  bottom  of  the 
chute  was  a  gate  which  was  closed,  and 
which  was  not  opened  until  the  foreman 
had  notified  the  men  to  that  effect.  On  the 
occasion  when  plaintiff  was  injured  it  was 
claimed  by  plaintiff  that  the  chute  was 
opened  without  giving  him  warning.  It 
was  contended  that  the  failure  to  warn  the 
plaintiff  was  the  negligence  of  the  master. 
The  court  held  that  the  negligence  of  Fin- 
ley,  the  foreman,  yfas  the  negligence  of  a 
fellow  servant,  and  in  its  opinion  said: 
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"Finley  was  not  a  vice  principal  or  repre- 
sentative of  the  corporation.  He  was  not 
the  general  manager  of  its  business,  or  the 
superintendent  of  any  department  of  tliat 
business.  But  he  was  merely  the  foreman 
or  boss  of  the  particular  gang  of  men  to 
which  the  plaintiff  belonged.  Whether  he 
had  or  had  not  authority  to  engage  and  dis- 
charge the  men  under  him  is  immaterial. 
Even  if  he  had  such  authority,  he  was  none 
the  less  a  fellow  servant  with  them,  em- 
ployed in  the  same  department  of  business, 
and  under  a  common  head.  There  was  no  evi- 
dence that  he  was  an  unsuitable  person  for 
his  place,  or  that  the  machinery  was  im- 
perfect or  defective  for  its  purpose.  The 
negligence,  if  any,  was  his  own  negligence 
in  using  the  machinery  or  in  giving  orders 
to  the  men." 

In  the  case  of  Minneapolis  v.  Lundin,  7 
C.  C.  A.  344,  19  U.  S.  App.  245,  68  Fed. 
625,  the  plaintiff  was  injured  through  the 
omission  of  the  foreman  to  inform  him  that 
a  dynamite  cartridge  had  failed  to  explode. 
The  court  held  that  this  negligence  was  the 
n^ligence  of  a  fellow  servant,  and  in  ita 
opinion  said:     "It  was  the  absolute  duty  of 
the  master  to  use  reasonable  care  to  em- 
ploy ordinarily  careful  and  suitable  serv- 
ants.   ...    It  was  the  duty  of  the  master 
to  use  reasonable  care  and  diligence  to  fur- 
nish a  safe  place  for  the  defendant  in  error 
to  perform  his  service  in.    .    .    .    But  the 
duty  of  the  master  to  furnish  a  safe  place- 
for  the  performance  of  work  does  not  re- 
quire it  to  keep  that  place  safe  under  the 
constantly   changing   conditions   which   the 
performance  of  such  a  work  as  the  construc- 
tion   of    a    sewer    necessitates.      The   city 
furnished  a  street  in  which  it  was  safe  to- 
construct  a  sewer.    The  comparative  safety 
of  the  place  where  each  man  worked  was 
necessarily  constantly  varied  by  the  prog- 
ress of  the  work,  and  the  duty  of  the  mas- 
ter did  not  extend  to  keeping  every  place 
where  each  workman  labored  safe  at  every 
moment  of  its  progress.     It  was  the  duty 
of  each  workman  to  use  reasonable  care  to 
so  render  his  service  that  the  place  in  which- 
he  and   his  fellow  servants  were  required 
to  labor  should  continue  to  be  reasonably 
safe.     It  was  the  duty  of  the  foreman  to 
so  direct  the  work  of  excavating,  of  laying 
the  pipe,  and  of  filling  the  trench  that  it 
would   continue  to   be  reasonablv   safe   for 
every  man  in  his  crew  to  render  the  service 
assigned  to  him.     But  these  were  personal 
duties  imposed  upon  the  workmen  and  the 
foreman  by  their  employment  in  the  com- 
mon service,  and  not  by  the  delegation  to 
them  of   the  performance  of  any  absolute 
duty  of  the  master.     The  street  originally 
furnished  by  the  city  was  safe.    The  trench 
in  which  the  rock  was  to  be  blasted  was- 
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originally  safe  for  the  blastiDg  of  rock.  If 
the  safe  place  originally  furnished  by  the 
city  became  unsafe  in  the  progress  of  the 
work,  it  was  rendered  so  not  by  any  negli- 
gence of  the  city  or  its  superintendent  in 
furnishing  it,  but  by  the  acts  or  negligence 
of  the  foreman  and  his  workmen  in  dis- 
charging the  duties  imposed  upon  them  by 
their  common  employment,  and  for  these 
acts  and  this  negligence  the  city  was  not 
responsible.  Each  employee  assumed  the 
risk  of  this  negligence  of  his  fellow  serv- 
ants when  he  entered  the  common  employ- 
ment. Armour  v.  Hahn,  111  U.  S.  313,  28 
L.  ed.  440,  4  Sup.  Ct.  Rep.  433;  Bunt  v. 
Sierra  Butte  Gold  Min.  Co.  138  U.  S.  483, 
34  L.  ed.  1031,  11  Sup.  Ct.  Rep.  464;  KU- 
lea  V.  Faxon,  126  Mass.  485." 

In  the  case  of  Donovan  v.  Ferria,  128 
Cal.  48,  79  Am.  St.  Rep.  25,  60  Fac.  519,  7 
Am.  Neg.  Rep.  390,  the  facts  are  similar  in 
many  respects  to  those  in  the  case  at  bar. 
There  the  supreme  court  of  California  held 
that  the  negligence  of  a  foreman  in  failing 
to  notify  plaintiff  that  a  blast  was  about 
to  be  fired  was  the  negligence  of  a  fellow 
servant,  and  plaintiff  could  not  recover.  In 
that  case  it  was  contended  by  counsel  for 
plaintiff  that  it  was  the  absolute  duty  of 
defendant  to  warn  plaintiff  of  the  approach- 
ing danger,  the  same  as  it  was  his  duty  to 
furnish  him  a  safe  place  in  which  to  work 
and  safe  and  proper  machinery  and  appli- 
ances. The  court  held  that  the  defendant 
was  under  no  legal  duty  to  give  the  plain- 
tiff personal  warning,  but  that  it  was  his 
legal  duty  to  employ  a  competent  servant 
to  give  such  warning,  and  when  he  had  em- 
ployed a  competent  servant  to  give  the 
warning  his  liability  ceased.  This  conclu- 
sion was  based  upon  the  theory  that  in 
most  cases  it  would  be  impracticable  for  the 
employer  to  perform  such  duty  personally. 

In  the  case  at  bar  it  will  be  conceded  that 
the  master  did  not  personally  give  the 
warning,  and  it  must  also  be  conceded  that 
the  master  provided  a  competent  servant 
for  that  purpose,  and  that  respondent  knew 
the  means  employed  by  appellant  for  the 
purpose  of  notifying  him  of  the  explosions 
of  dynamite,  and  he  assumed  the  risk  inci- 
dent to  such  employment.  That  the  system 
followed  by  appellant  of  having  the  warn- 
ing given  the  workmen  by  calling  "fire'' 
had  always  been  carried  out  and  had  proved 
efficient  during  all  the  time  respondent  was 
in  appellant's  employ  prior  to  the  date  of 
the  accident,  we  think  was  clearly  estab- 
lished by  the  evidence. 

But  the  theory  of  respondent  is  that,  by 
reason  of  the  fact  that  the  warning  was  not 
given  upon  the  occasion  of  the  accident,  the 
appellant  is  liable  in  damages,  irrespective 
of  the  fact  that  it  exercised  ordinary  care, 
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having  regard  to  the  hazard  of  the  service, 
in  providing  a  reasonably  safe  place  and 
reasonably  safe  appliance  for  the  perform- 
ance of  the  work,  in  the  selection  of  a 
competent  servant  to  perform  the  duty  of 
giving  the  warning,  and  had  adopt^  a 
proper  system  of  rules  and  regulations, 
with  positive  instructions  that  every  pre- 
caution be  taken  in  order  to  avoid  acci- 
dent; in  short,  if  the  servant  failed  to  give 
the  warning,  the  appellant  company  under 
no  circumstances  could  escape  liability. 

This,  we  think,  is  carrying  the  rule  a 
step  too  far.  The  enforcement  of  such  a 
principle,  in  view  of  the  rapid  development 
of  this  state  and  the  great  number  of  men 
employed,  would  be  detrimental  to  the  em- 
ployee as  well  as  the  employer.  There  must 
be  some  reasonable  limitation  placed  upon 
both  the  employer  and  the  employee,  in 
the  matter  of  fixing  the  liability  of  the 
former  for  negligence  and  the  assiunption 
of  risk  by  the  latter. 

In  the  case  of  Hermann  v.  Port  Blakely 
Mill  Co.  (D.  C.)  71  Fed.  863,  which  was 
cited  by  the  court  in  the  case  of  Donovan 
V.  Ferris,  supra»  it  appeared  that  a  chute 
led  from  the  wharf  to  a  port  in  the  vessel's 
side.  Plaintiff  was  engaged  with  a  gang 
of  men  between  the  decks,  loading  lumber. 
Pieces  of  lumber  were  being  passed  in  the 
chute  by  another  set  of  men,  under  the 
charge  of  a  foreman.  It  was  the  duty  of 
one  of  the  men  on  the  wharf  to  give  a 
warning  cry  when  a  piece  of  lumber  was 
placed  in  the  chute,  in  order  to  enable  those 
below  to  get  out  of  the  way.  The  place  in 
which  the  men  below  were  working  was 
safe,  provided  the  warning  cry  was  given. 
The  man  to  whom  the  duty  of  giving  the 
warning  cry  was  intrusted  was  a  compe- 
tent and  proper  person.  He  omitted  to 
g^ve  the  warning  cry  when  a  large  piece  of 
lumber  was  sent  down  the  chute,  and  plain- 
tiff was  struck  by  it  and  injured.  The 
learned  opinion  of  the  circuit  judge  reviews 
the  authorities  fully,  citing  many  state  and 
Federal  cases,  and  holds  that  the  negligence 
was  that  of  a  fellow  servant,  and  that  plain- 
tiff could  not  recover. 

In  4  Labatt's  Master  &  Servant,  2d  ed.  § 
1637,  the  rule  announced  by  that  author  is 
as  follows:  "Frequent  attempts  have  been 
made  to  briiig  the  negligence  of  servants 
deputed  to  give  signals  within  the  scope 
of  the  principle  that  the  duty  to  maintain 
a  safe  place  of  work  is  nondelegable.  But 
this  contention  is  rejected  [except  in  Wash- 
ington, where  a  servant  who  has  been  desig- 
nated to  give  signals  which  control  the 
movements  of  machinery,  is,  while  so  act- 
ing, held  to  be  doing  the  work  of  the  mas- 
ter]." 

llie  author,  in  a  footnote  to  §  1537,  su- 
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pra.  cites  a  groat  many  decisiong  of  various 
state  and  Federal  courts  sustaining  the 
rule  laid  down  there.  He  evidently  over- 
looked  the  eases  of  Belleville  Stone  Co.  v. 
Mooney,  61  X.  J.  L.  253,  30  L.R.A.  834,  39 
Atl.  764,  19  Mor.  Min.  Rep.  264,  4  Am.  Xeg. 
Rep.  195,  and  Ondis  v.  Great  Atlantic  & 
P.  Tea  Co.  82  X.  J.  L.  511,  46  L.R.A.  (X.S.) 
777,  81  Atl.  856,  both  of  which  cases,  as  we 
understand  them,  annoimce  the  same  rule 
as  has  been  established  In  the  state  of 
Washington.  Tlie  supreme  courts  of  Minne- 
sota and  Wisconsin  also  adhere  to  that  rule. 
See  Anderson  v.  Pittsburg  Coal  Co.  26 
L.R.A. (X.S.)  624,  and  note  (108  Minn.  455, 
122  X.  W.  794)  ;  Burke  v.  Ash,  120  Minn. 
388,  139  X.  W.  705;  Elenduck  v.  Crookston 
Lumber  Co.  121  Minn.  53,  140  X.  W.  125; 
Gussart  v.  Greenleaf  Stone  Co.  134  Wis. 
418,  114  X'^.  W.  799.  However,  several  of 
these  cases  have  been  decided  since  Labatt's 
Master  &  Servant,  2d  ed.,  was  prepared  for 
the  press. 

In  addition  to  the  foregoing  authorities, 
counsel  for  appellant  cite  in  their  brief  the 
cases  of  Grady  v.  Southern  R.  Co.  34  C.  C. 
A.  494,  92  Fed.  491 ;  Donnelly  v.  San  Fran- 
cisco Bridge  Co.  117  Cal.  417,  49  Pac.  559, 
3  Am.  Xeg.  Rep.  7;  Xorthern  P.  R.  Co.  v. 
Charless,  162  U.  S.  359,  40  L.  ed.  999,  16 
Sup.  Ct.  Rep.  848;  American  Bridge  Co.  v. 
Seeds,  11  L.R.A.(X.S.)  1041,  76  C.  C.  A. 
407,  144  Fed.  605:  McDonald  v.  Buckley, 
48  C.  C.  A.  372,  109  Fed.  290,  in  support  of 
their  contention. 

This  court  held  in  Larsen  v.  Le  Doux,  11 
Idaho,  49,  81  Pac.  600,  18  Am.  X'eg.  Rep. 
363,  that  if  the  act  is  one  pertaining  to 
the  duty  the  master  owes  to  his  servant,  he 
is  responsible  for  the  manner  of  its  per- 
formance by  the  servant  to  whom  it  is  in- 
trusted; but  if  it  is  one  pertaining  only  to 
the  duty  of  an  operative,  the  employee  is 
a  fellow  servant  with  his  colaborers  of 
whatever  his  rank,  for  whose  negligence 
the  master  is  not  liable;  that,  in  short,  the 
master  is  liable  for  the  negligence  of  an 
employee  who  represents  him  in  the  dis- 
charge of  his  personal  duties  to  his  serv- 
ants, and  beyond  this  he  is  liable  only  for 
his  own  personal  negligence. 

By  the  great  weight  of  authority,  the 
master  may  intrust  to  a  competent  sen-ant 
the  work  of  giving  signals  where  it  is  neces- 
sary for  the  safety  of  the  workmen  in  the 
operation  of  the  work,  and  it  is  not  the 
master's  fault  if  such  competent  servant 
fails  to  give  the  proper  signal.  Xor  is  re- 
spondent's contention  that  the  master  is  an 
insurer  of  the  sufficiency  of  the  means  which 
he  selects  for  giving  signals  supported  by 
the  preponderance  of  authority. 

Counsel  for  respondent  cite  as  authority 
supporting  their  contention  the  case  of 
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Lucey  v.  Stack-Gibbs  Lumber  Co.  23  Idaho, 
628,  46  L.R.A. (X.S.)  86,  131  Pac.  897,  and 
insist  that  this  court  has  d^nitely  and  de- 
liberately adopted  the  doctrine  that  the 
duty  to  warn  is  the  nondelegable  duty  of 
the  master,  and  that  negligence  in  the  giv- 
ing of  warning  or  in  the  failure  to  warn 
where  it  is  necessary  is  not  the  negligence 
of  the  fellow  servant,  but  of  the  master. 

But  the  facts  in  that  case  are  different 
from  those  in  the  case  we  are  now  consider- 
ing. They  show  that  plaintiff  Lucey  waa 
a  powder  man  and  had  been  engaged  in 
using  powder  in  blowing  out  stumps  in 
the  course  of  his  employment.  Upon  the 
occasion  of  the  accident  he  was  directed  by 
the  foreman  of  the  lumber  company  to  cease 
working  as  a  powder  man,  and  to  go  to 
another  place,  which  was  an  unsafe  place 
to  work,  and  put  in  a  bridge  to  be  used  as 
a  turnout.  He  and  another  laborer  were 
working  under  the  immediate  direction  of 
the  foreman  in  performing  that  work,  and, 
while  he  was  engaged  in  that  service,  deep- 
ly engrossed  in  his  work,  other  workmen 
felled  a  tree  about  12  inches  in  diameter  and 
60  feet  long,  without  giving  any  warning 
whatever,  and  the  tree  struck  plaintiff  and 
broke  his  leg.  Plaintiff  was  unaware  of 
the  fact  that  the  tree  was  being  cut.  In 
the  case  at  bar,  respondent  was  not  unaware 
of  the  fact  that  the  stumps  were  being 
blown.  Lucey  was  struck  by  a  tree  60  feet 
long,  and  was  therefore  in  the  immediate 
vicinity  of  his  fellow  workmen.  We  think 
the  evidence  in  the  case  at  bar  supports  the 
statement  that  the  respondent  w^as  between 
500  and  600  feet  away  from  the  stumps 
which  were  being  blown  out  at  the  time  of 
his  injury,  and  that  between  him  and  the 
stump  was  one  of  the  men  who  had  been 
engaged  in  preparing  the  stump,  blasting, 
spitting  the  fuse,  and  attending  to  the  light- 
ing of  the  same  to  bring  about  tlie  explo- 
sion of  the  dynamite.  We  think,  also,  that 
the  testimony  supports  the  proposition  that 
a  person  between  300  and  400  feet  away 
from  the  point  of  the  explosion  of  dynamite 
in  the  quantity  and  of  the  quality  usually 
used  for  blasting  stumps  would  ordinarily 
be  considered  safe;  and  that  the  injury  to 
respondent  was  caused  by  one  of  those  un- 
fortunate and  unpreventable  accidents. 

Another  difference  between  the  facts  of 
these  two  cases  is  that  in  the  Lucey  v. 
Stack-Gibbs  Lumber  Co.  Case  it  is  clear  the 
defendant  lumber  compan,v  had  not  fur- 
nished the  workmen  with  a  safe  place  in 
whicli  to  work,  and  it  does  not  appear  that 
ordinary  care  had  been  used  in  providing  a 
system  of  warning  for  the  protection  of  the 
employees;  while  in  the  case  at  bar,  ap- 
pellant had  used  ordinary  care  in  providing 
a  reasonably  safe  place  for  its  employees 
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to  work,  and  had  made  efficient  rules  and 
regulationB  for  the  warning  and  protection 
of  itd  workmen,  and  furnished  a  competent 
seirant  to  give  signale. 

This  court,  in  the  case  of  Lucey  v.  Stack- 
Gibbs  Lumber  Go.  supra»  held  that  it  was 
the  duty  of  the  master  to  furnish  a  reason- 
ably safe  place  for  the  servant  to  work, 
and,  it  is  true,  further  stated  that  if  it  re- 
quired signals  to  be  given  to  protect  a  serv- 
ant from  injury  from  falling  trees  cut  by 
other  servants,  it  was  the  master's  duty  to 
see  that  proper  signals  were  given;  *'and 
if  the  injury  is  oaused  by  the  failure  to  give 
the  signals,  the  maater  is  liable.  .  .  .  The 
authority  to  a  servant  to  give  a  signal  is 
nondelegable,  and  the  failure  to  give  it  is 
imputed  to  the  master^,  and  the  servant  em- 
ployed to  give  it  is  not  the  fellow  servant 
of  the  injured  employee  so  far  as  the  giv- 
ing or  failure  to  give  the  signal  is  con- 
cerned." We  are  of  opinion  that  the  holding 
in  that  case  that  ''the  authority  to  a  serv- 
ant to  give  a  signal  is  nondelegable"  was, 
under  the  circumstances  and  facts  shown 
by  the  record,  obiter.  Yet  if  we  concede 
that  it  was  not  obiter,  as  a  statement  of  a 
general  principle  of  law,  it  finds  no  support 
in  the  great  weight  of  authority,  includ- 
ing numerous  cases  decided  by  the  Supreme 
Court  of  the  United  States.  And  so  far  as 
it  may  be  considered  as  supporting  the  doc- 
trine that  ^'authority  to  a  servant  to  give 
a  signal  [to  a  coservant]  is  nondelegable," 
it  is  expressly  overruled. 

It  should  not  be  inferred  that  the  eonclu- 
sion  reached  by  the  court  in  that  case  was 
erroneous,  because^  under  the  peculiar  con- 
ditions disclosed  by  the  record,  it  is  appar- 
ent that  the  court  based  its  decision  on  the 
ground  that  the  master  had  not  used  ordi- 
nary care  in  furnishing  the  servant  with  a 
reasonably  safe  place  in  which  to  work. 

The  distinction  seems  to  be  drawn  by  tiie 
authorities  that  if  the  master  furnishes  a 
competent  servant  to  give  signals  where  sig- 
nals are  necessary  to  protect  the  workmen, 
and  such  servant  neglects  to  give  them,  the 
master  is  not  liable.  Of  course,  if  it  ap- 
pears that  the  servant  was  not  competent, 
and  that  the  signals  were  to  be  given  in  a 
way,  manner,  or  language  that  could  not 
be  understood  by  the  servant,  then  the  mas- 
ter would  be  liable.  But  where  the  servant 
is  competent  and  the  signals  are  such  as 
would  protect  the  workmen,  if  given,  the 
master  is  not  an  insurer,  and  not  liable  if 
injury  results  from  the  servant's  failure  to 
give  them.  In  the  vast  business  enterprises 
carried  on  throughout  the  country,  it  is 
utterly  impossible  for  the  master  to  be  pres- 
ent at  all  places  where  signals  may  be  need- 
ed to  be  given,  and  to  hold  him  liable,  after 
he  has  adopted  proper  rules  for  the  giving 
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of  signals  and  has  employed  a  competent 
servant  to  give  them,  would  make  him  an 
insurer,  and  the  decided  weight  of  author- 
ity is  against  any  such  rule. 

It  is  next  contended  by  counsel  for  ap- 
pellant that  the  trial  court  erred  in  giving 
instruction  No.  6  to  the  jury,  and  in  re- 
fusing to  give  appellant's  requested  instruc- 
tion "B,"  for  the  reason  that  the  evidence 
establishes  conclusively  that  appellant  used 
reasonable  care  to  enforce  the  giving  of  the 
warning  signal.  In  instruction  No.  6,  the 
court,  among  other  things,  said  that  ap- 
pellant adopted  such  reasonable  rules  as 
were  required,  and  then  added:  "It  is  for 
you  to  say  under  the  evidence  whether  the 
defendant  exercised  reasonable  care  to  see 
that  they  were  enforced." 

The  giving  of  the  latter  part  of  this  in- 
struction, when  tested  by  the  evidence,  in 
our  opinion,  clearly  constituted  reversible 
error. 

Respondent  himself,  testified,  with  refer- 
ence to  ^e  firing  of  blasts,  that  it  had  been 
the  practice,  while  he  was  there  working, 
for  the  foreman  to  call  out  "fire,"  and  the 
men  would  then  seek  a  place  of  safety;  that 
they  did  not  come  to  him  and  notify  him 
at  any  time  that  there  was  going  to  be  a 
blast,  and  that  at  the  time  the  accident 
occurred^  no  warning  was  given. 

The  father-in-law  of  respondent,  who  was 
at  work  with  him  at  the  time  the  injury 
occurred,  testified  that,  prior  to  the  time 
of  the  accident  there  had  been  blasting 
around  near  where  they  were  at  work,  and 
M'hen  the  powder  men  lighted  a  fuse,  they 
would  call  "fire,"  and  the  workmen  would 
go  to  a  place  of  safety,  a  distance  of  500  or 
600  feet;  that  before  these  powder  men 
would  discharge  a  blast,  they  did  not  go 
and  tell  the  men  that  they  were  going  to 
fire  a  blast  and  then  go  back  and  light  the 
fuse;  that  they  never  came  down  to  tell 
them  anything  about  the  blast — they^  just 
shouted  "fire." 

Witness  Holmes  testified  that  they  had 
rules  there  governing  blasting  operations; 
that  the  rule  was  to  shout  "fire"  two  or 
three  timea»  10  or  15  minutes  before  they 
would  set  the  fuse  afire,  in  order  to  let  the 
men  get  away.  After  the  fuse  was  fired, 
one  of  the  powder  men  would  go  one  way 
and  one  the  other,  in  order  to  "fiag  his  end 
for  fear  somebody  would  be  coming  up." 

Witness  Hende  testified  that  when  he  was 
there  he  heard  the  warnings  whenever  there 
was  blasting,  and  when  the  blasting  was 
over,  he  would  hear  the  cry  of  "All  over," 
"Come  back,"  or  something  like  that. 

Witness  Armstrong  testified  that  the 
powder  men  would  always  have  tlieir 
stumps  loaded,  and  the  powder  man  would 
call  three  times  before  he  would  light  a  fuse 
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in  order  to  give  the  men  a  chance  to  get 
in  the  clear,  and  they  would  count  the  shots 
as  they  went  off,  and  when  the  last  shot 
was  exploded,  they  would  shout  "All  over." 

Witness  Koran,  one  of  the  powder  men, 
who  was  present  when  the  blasts  were 
touched  off  that  did  the  injury,  testified 
that  the  other  powder  man,  to  let  the  men 
know  he  was  going  to  spit  the  fuse,  would 
shout  "fire"  three  times,  and  that  witness 
went  one  way  and  the  other  powder  man 
the  other  way;  that  every  time  before  they 
touched  off  a  blast,  they  would  shout  "fire" 
three  times,  and  after  the  blasts  had  gone 
off,  they  would  call  "All  over." 

It  will  be  observed  from  the  foregoing  tes- 
timony that  the  signal  given  before  spitting 
the  fuse  was  to  shout  "fire,''  and  one  of  the 
powder  men  would  go  one  way  and  the 
other  go  the  other  way  from  the  place 
where  the  powder  was  exploded.  There  is 
no  conflict  in  the  testimony  in  regard  to 
the  giving  of  signals,  as  above  indicated, 
by  all  of  the  witnesses  as  well  as  the  re- 
spondent himself,  except  upon  the  one  single 
occasion  when  the  respondent  was  injured. 
The  trial  court  instructed  the  jury  that 
the  rules  adopted  by  appellant  for  warning 
the  men  were  sufficient,  and  we  think  the 
evidence  conclusively  shows  that  appellant 
used  reasonable  care  to  enforce  the  giving 
of  the  warning  signal,  and  that  the  instruc- 
tion complained  of  should  not  have  been 
given  or  that  question  submitted  to  the 
jury. 

We  have  examined  carefully  the  conten- 
tion of  appellant-  that  the  court  erred  in 
admitting  Stewart's  deposition,  and  while, 
in  view  of  what  has  been  said,  we  do  not 
deem  it  necessary  to  go  into  a  discussion 
at  length  on  this  question,  we  are  of  the 
opinion  that,  under  the  facts  of  this  case, 
the  court  committed  error  in  admitting 
this  deposition. 

4  The  remaining  two  assignments  of  error 
as  to  the  falsity  of  the  birth  record  and 
the  excessive  amount  of  the  verdict  are,  on 
account  of  the  conclusions  we  have  reached, 
unnecessary  to  be  determined. 

For  the  foregoing  reasons,  the  judgment 
of  the  trial  court  should  be  reversed  and  a 
new  trial  granted;  and  it  is  so  ordered. 
Costs  are  awarded  to  appellant. 

Sullivan,  Ch.  J.,  and  Morgan,  J.,  con- 
cur. 

-  A  petition  for  rehearing  having  been 
granted,  Morgan,  J.,  on  October  24,  1916, 
handed  down  the  following  opinion: 

Both  appellant  and  respondent  moved  for 
a  rehearing.     Their  motions  were  granted, 
and  the  case  has  been  again  submitted  to 
us  for  decision. 
L.R.A.1917C. 


Cdunsel  for  appelUmt  argnos  that,  In 
view  of  our  decision  heretofore  rendered,  we 
should  have  directed  the  trial  court  to  dis- 
miss the  action.  This  contention  is  based 
upon  a  statement  in  the  opinion  to  the  ef- 
fect that  appellant  provided  a  competent 
servant  to  give  the  warning,  and  that  re- 
spondent knew  the  means  employed  for  the 
purpose  of  notifying  him  of  the  explosions 
of  dynamite  and  assumed  the  risk  incident 
to  his  employment;  and  upon  our  decision 
that,  under  the  facts  of  this  case,  where 
the  master  used  due  diligence  in  the  adop- 
tion of  a  reasonably  safe  signal  system, 
and  used  reasonable  care  to  see  that  it  was 
enforced,  his  nondelegable  duties  were  com- 
plied with,  and  he  could  not  be  held  an- 
swerable in  damages  for  the  injury  to  a 
servant  caused  by  the  negligence  of  a  fd- 
low  servant  in  failing  to  give  the  proper 
signal. 

It  is  the  contention  of  rei^ondent  that 
the  judgment  of  the  trial  court  should  be 
afiirmed.  He  urges  that  the  evidence  shows 
that  during  the  time  he  was  employed  by 
appellant,  prior  to  the  date  of  the  accident, 
he  had  not  been  working  in  the  immediate 
vicinity  of  where  blasts  were  being  ex- 
ploded, but  that  the  powder  men  had 
worked  at  a  distance  of  about  half  a  mile 
from  him,  and  that  on  the  day  of  the  in- 
jury appellant  changed  the  place  of  his  em- 
ployment and  that  of  the  powder  men,  so 
that  he  was  required  to  work  within  a  short 
distance  from  where  the  blasts  were  ex- 
ploded and  within  the  danger  zone;  that  he 
was  given  no  notice  and  was  not  aware  he 
was  working  any  nearer  than  half  a  mile 
from  where  the  blasting  was  to  be  done, 
and  that  he  did  not,  therefore,  assume  the 
risk  to  which  he  was  subjected  and  which 
resulted  in  his  injury.  It  is  also  urged 
that  it  was  the  duty  of  appellant  to  warn 
respondent  that  it  was  about  to  explode  a 
charge  of  dynamite  in  close  proximity  to 
him,  and  that  this  duty  was  absolute  and 
nondelegable. 

Without  entering  into  a  further  discus- 
sion of  the  law  we  will  say  that,  upon  a 
careful  examination  of  the  authorities  cited 
by  the  parties,  we  have  reached  the  con- 
clusion that  if  respondent  was,  for  several 
days  prior  to  the  accident,  continuously 
employed  at  work  upon  the  construction  of 
a  road,  so  near  to  others  engaged  in  the 
same  work,  who  were  using  dynamite,  as 
to  make  it  necessary  to  give  him  signals 
in  order  that  he  might  retire  to  a  place  of 
safety  when  a  blast  was  to  be  set  off,  and  if 
appellant  had  adopted  and  used  reasonable 
and  proper  care  to  enforce  a  system  of  sig- 
nals for  his  protection,  and  had  assigned 
to  proper  persons  the  duty  of  giving  them, 
the  performance  of  that  duty  was  a  detail 
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of  the  work,  and  was  not  nondelegable,  and 
the  failure  of  such  persona  to  give  the  warn- 
ing on  the  occasion  of  the  accident  was 
not  the  failure  of  a  vice  principal  of  ap- 
pellant, but  that  of  a  fellow  servant  of  re- 
^>ondent. 

If  respondent's  contention  is  well  founded 
in  fact,  that  he  had  always,  before  the  ac- 
cident, been  employed  at  a  safe  distance 
from  where  blasting  was  done,  and  that  he 
was  removed  from  there  by  appellant  to  a 
place  within  the  danger  zone  without  any 
notice  to  him,  or  knowledge  upon  his  part, 
that  his  new  place  of  employment  was  near 
enough  to  the  point  where  blasts  were  about 
to  be  exploded  to  render  his  position  haz- 


ardous, he  cannot  be  held  to  have  assumed 
the  risk  incident  to  his  employment,  for  he 
could  not  assume  a  risk  without  the  knowl- 
edge of  its  existence. 

We  do  not  desire  it  to  be  understood  that 
we  decide  from  the  record  before  us  that 
the  above-stated  contention  of  respondent 
is,  or  is  not,  well  founded  in  fact.  This  is 
a  question  which  should  be  submitted  to 
a  jury,  under  proper  instructions. 

We  therefore  adhere  to  our  former  con- 
clusion and  reverse  the  judgment  and  re- 
mand the  cause  to  the  District  Ck>urt,  with 
instructions  to  grant  a  new  triaL 

Sullivan,  Ch.  J.,  and  Badge,  J.,  concur. 


IOWA  SUPRKME  COURT. 

C.  C.  MADDY,  Appt., 

V. 

CHARLES  PREVULSKY, 

(—  Iowa,  — ,  160  N.  W.  762.) 

Husband  and  wUe  —  liability  for  serv- 
ices of  attorney. 

A  man  is  liable  for  the  services  of  an  at- 
torney in  instituting  proceedings  for  divorce, 
necessary  for  his  wife's  protection,  even 
though  she  dismisses  the  proceedings  before 
judgment. 
For  other  oases,  see  Hushand  and  Wife,  I,  o, 

«,  in  Diff.  1-S2  N.  8. 

(Evans,  Weaver,  and  Preston,  J  J.,  dissent.) 
(January  9,  1917.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Wapello 
County  sustaining  a  demurrer  to  and  dis- 
missing a  petition  filed  to^recover  for  serv- 
ices rendered  defendant's  wife  by  plaintiff's 
assignors  in  a  proceeding  by  her  for  a  di- 
vorce.    Reversed. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Lowenberg  A  Maddy  and 
Jaqnes  A  Jaqnes,  for  appellant: 

The  husband  is  liable  upon  an  implied 
promise  to  pay  for  services  rendered  his 
wife  by  an  attorney  who  instituted  a  di- 
vorce suit  for  her  against  her  husband, 
when  such  services  were  necessary  for  the 
protection  of  the  life  or  liberty  of  the  wife. 

Porter  v.  Briggs,  38  Iowa,  166,  18  Am. 
Rep.  27;  Preston  v.  Johnson,  65  Iowa,  285, 
21  N.  W.  606;  Clyde  v.  Peavy,  74  Iowa,  47, 

Note. —  The  liability  of  a  husband  on 
wife's  contract  for  attorneys'  fees  in  divorce 
proceedings  is  considered  in  the  notes  to 
Wolcott  V.  Patterson,  24  L.RAl.  629;  Zent  v. 
Sullivan,  13  L.R.A.(N.S.)  244;  and  Meaher 
V.  Mitchell,  L.R.A.1915C,  467;  and  see  later 
case,  Wick  v.  Beck,  L.R.A.1915F,  1162. 
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36  N.  W.  883;  Sherwin  v.  Maben,  78  Iowa, 
467;  Read  v.  Dickinson,  151  Iowa,  369,  130 
N.  W.  160;  Wick  V.  Beck,  171  Iowa,  115, 
L.R.A.1915F,  1162,  153  N.  W.  836,  Ann. 
Cas.  1917A,  691. 

To  prevent  defendant  driving  his  wife 
from  her  home  and  turning  her  out  on  the 
street  as  a  pauper,  even  though  in  a  divorce 
suit,  is  a  work  of  necessity  performed  for 
the  wife. 

Baker  v.  Oughton,  130  Iowa,  35,  106  N. 
W.  272. 

Mr.  «f.  J.  Smith,  for  appellee: 

The  attorneys  for  the  wife  cannot  recover 
from  her  husband  for  services  rendered,  at 
her  instance  and  request,  in  a  divorce  pro- 
ceeding which  she  voluntarily  commenced 
and  afterward  dismissed,  upon  the  theory 
that  such  services  were  necessaries  fur- 
nished her. 

Gordon  v.  Brackey,  143  Iowa,  102,  136 
Am.  St.  Rep.  751,  120  N.  W.  83;  Johnson 
V.  Williams,  3  G.  Greene,  97,  54  Am.  Dee. 
491;  Sherwin  v.  Maben,  78  Iowa,  467,  43 
N.  W.  292;  Stockman  v.  Whitmore,  140 
Iowa,  378,  118  N.  W.  403;  Wald  v.  Wald, 
124  Iowa,  183,  99  N.  W.  720;  Wick  v.  Beck, 
171  Iowa,  115,  L.R.A.1915F,  1162,  153  N. 
W.  836,  Ann.  Cas.  1917A,  691. 

Gkiynor,  Ch.  J.,  delivered  the  opinion  <d 
the  court: 

Plaintiff  brings  this  action  to  recover  for 
services  rendered  the  defendant's  wife  in  a 
divorce  proceeding  instituted  by  her  against 
her  husband.  A  demurrer  was  interposed 
to  the  petition  and  sustained.  Plaintiff  ap- 
peals. 

The  petition  to  which  the  demurrer  was 
sustained  alleges:  That  on  the  12th  day  of 
June,  1914,  defendant's  wife,  Belle  Prevul- 
sky,  employed  a  firm  of  attorneys  to  insti- 
tute an  action  for  divorce.  That  before 
the  bringing  of  the  suit,  she  frequently  con- 
sulted with  them,  and  thereafter,  on  her 
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request,  they  prepared  a  petition  asking  a 
divorce,  and  praying  for  an  attachment 
against  the  property  of  the  defendant.  Sub- 
sequently an  amendment  to  this  petition 
was  prepared  and  filed  asking  for  an  in- 
junction restraining  the  defendant  from 
going  to  the  home  occupied  by  his  wife. 
That  said  petition  was  presented  to  a  judge 
of  the  district  court,  and  an  attachment 
procured  against  the  property  of  the  de- 
fendant, and  an  injunction  issued,  restrain- 
ing the  defendant  from  molesting  or  inter- 
fering with  his  wife,  or  going  to  the  home 
she  then  occupied.  That  the  attachment 
and  injunction  were  both  served  on  the 
defendant,  and  property  of  the  defendant 
attached. 

Plaintiff  further  says  that  in  the  divorce 
proceedings  instituted  by  the  defendant's 
wife  against  him,  she  made  the  following 
allegations :  That  since  their  marriage,  and 
especially  during  the  last  year,  he  (the  de- 
fendant) has  been  guilty  of  such  repeated 
acts  of  cruel  and  inhuman  treatment  to- 
wards her  as  to  endanger  her  life.  That  he 
has  repeatedly  struck,  slapped,  and  whipped 
her,  and  daily  called  her  vile  names,  and 
wrongfully  accused  her  of  unchastity.  That, 
for  the  last  month  preceding  the  filing  of 
the  petition,  he  has  not  spoken  a  kind  word 
to  her,  and  within  the  last  day  or  so,  with- 
out any  provocation,  has  slapped  her  on 
the  side  of  the  face,  struck  her  with  his 
fist,  and  knocked  her  down.  That  the  at- 
torneys who  instituted  the  suit  consulted 
with  neighbors  and  friends  of  the  defend- 
ant's  wife  before  and  after  the  filing  of 
the  petition  for  the  divorce.  That  these 
persons  were  familiar  with  the  facts  set 
forth  in  the  petition  and  corroborated  the 
allegations  thereof  as  to  the  cruel  and  in- 
human treatment.  That  the  plaintiff  wife 
had,  at  the  time  said  petition  was  filed,  a 
good  action  for  divorce  against  her  hus- 
band, and  was  entitled  to  a  divorce  from 
him  on  the  grounds  set  out  in  her  petition. 

She  further  alleged  by  amendment  of  her 
petition  that  since  the  filing  of  the  original 
petition,  he  continued  his  abyse  of  her,  fre- 
quently cursed  her,  called  her  vile  names, 
and  ordered  her  to  leave  the  house  and  not 
come  back,  and  refused  to  give  her  any 
clothes  or  any  money;  that  she  had  no 
place  to  go  and  no  place  to  stay;  that  all 
the  allegations  of  the  petition  were  sworn 
to  by  the  plaintiff  wife  before  the  same 
was  filed.  Plaintiff  further  says  that  the 
defendant's  wife  was  absolutely  without  a 
home  and  without  the  necessaries  of  life, 
or  any  means  of  securing  the  same,  and 
would  have  been  thrown  out  on  the  streets 
a  pauper,  if  it  had  not  been  for  the  action 
so  taken  to  protect  her. 

Plaintiff  further  says :     That  the  services  * 
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so  rendered  were  necessary  for  the  protec- 
tion of  the  property  and  person  of  the 
wife,  and  to  procure  her  peace  and  quiet, 
and  to  secure  her  a  home.  That  the  firm 
of  attorneys  instituting  the  suit  devoted 
their  best  efforts  in  the  matter  hereinbefore 
referred  to,  and  rendered  all  the  services 
for  her  both  in  preparing  and  filing  the 
pleadings,  and  in  securing  the  attachment 
and  the  restraining  order.  That  subse- 
quently the  said  Belle  Prevulsky  and  the 
defendant,  for  the  fraudulent  purpose  of  de- 
frauding the  said  firm  out  of  the  fees  due 
them  for  services  rendered  in  the  said 
cause,  caused  said  suit  to  be  dismissed  and 
said  attachment  released.  That  they  con- 
spired together  to  defraud  said  attorneys 
in  doing  so.  That  said  account  for  services 
rendered  was  duly  assigned  to  this  plain- 
tiff by  the  said  firm  of  lawyers,  and  he  is 
now  the  owner  of  the  same. 

To  this  petition  the  defendant  demurred, 
alleging:  (1)  That  the  allegations  of  the 
petition  failed  to  show  any  agreement  or 
contract,  express  or  implied,  by  which  the 
defendant  became  bound  to  pay  for  the 
services  alleged.  (2)  That  the  petition 
shows  that  the  services  were  rendered  in  a 
proceeding  voluntarily  commenced  by  the 
plaintiff  wife.  This  demurrer  was  sub- 
mitted and  sustained,  and  plaintiff's  peti> 
tion  dismissed  at  his  costs.  From  this 
plaintiff  appeals. 

The  disposition  of  this  case  involves  the 
consideration  of  the  following  propositions: 
(1)  Does  the  petition  upon  its  face  show 
that  the  attorneys  who  instituted  the  di- 
vorce proceedings  acted  in  good  faith,  and 
with  probable  grounds  for  believing  that 
the  institution  of  such  suit  was  necessary 
for  the  protection  of  the  wife?  (2)  Does  it 
affirmatively  appear  from  the  petition  that 
the  facts  alleged  as  a  baais  for  the  divorce* 
and  upon  which  the  right  to  the  relief 
prayed  for  rested,  show  the  action  to  be 
reasonably  necessary  for  the  protection  of 
the  wife?  <3)  Are  the  facts  alleged  by  the 
wife  in  her  petition  for  a  divorce  sufficient, 
if  proven,  to  justify  a  court  in  granting  the 
relief  prayed  for? 

It  is  a  fundamental  proposition  of  law 
that  a  wife  is  entitled  to  support  from  her 
husband;  that  if  he  fails  to  give  it,  then 
she  has  the  right,  as  wife,  to  pledge  his 
credit  to  the  end  that  she  may  secure  for 
herself  this  necessary  thing.  The  marriage 
relationship  imposes  duties  and  obligations 
upon  each.  Among  the  duties  assumed  by 
the  husband  is  a  duty  to  love,  cherish,  and 
protect  the  wife,  to  give  her  a  home,  to 
provide  her  with  the  comforts  and  neces- 
ttities  of  life  within  his  means,  to  treat 
her  kindly,  and  not  cruelly  or  inhumanly, 
to  discharge  all  the  duties  growing  out  of 
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the  relationship  which  has  been  created  by 
the  marriage.  For  any  violation  of  these 
marital  obligationa,  if  within  the  statute, 
8he  may  have  the  marital  bonds  severed, 
and  upon  such  severance  she  is  entitled  to 
receive  some  portion  of  his  estate,  ordi- 
narily. 

It  is  alleged  in  this  petition,  to  which 
the  demurrer  is  interposed,  that  the  de- 
fendant has  been  guilty  of  repeated  acta  of 
cruel  and  inhuman  treatment  towards  his 
wife,  such  as  to  endanger  her  life;  that  he 
has^  repeatedly  struck  her,  slapped  her,  and 
whipped  her,  called  her  vile  names,  wrong- 
fully accused  her  of  want  of  chastity,  and 
without  provocation  assaulted  her  and 
knocked  her  down.  These  things,  if  commit- 
ted by  the  husband,  were  clearly  a  violation 
of  the  marital  duties  he  assumed  towards 
his  wife,  and,  if  proven,  entitle  her  to  a  di- 
vorce. It  is  not  only  alleged  iu  this  petition 
that  he  did  these  things,  but  it  is  further  as- 
serted that  the  charges  were  true.  Xliey  are 
clearly  susceptible  of  proof.  It  is  furtlier 
alleged  that  he  ordered  her  to  leave  the  home 
and  not  come  back;  refused  to  give  her 
clothes  or  money;  that  she  had  no  place 
to  go  and  no  place  to  lay  her  head;  that 
these  allegations  of  the  petition  were  sworn 
to  by  the  wife;  that  they  were  not  only 
sworn  to  by  her,  but  were  actually  true. 
It  is  further  alleged  that  she  was  absolute- 
ly without  a  hcmie,  and  without  the  neces- 
sities of  life  or  any  means  of  securing  the 
same,  and  would  have  been  thrown  into 
the  street  as  a  pauper  had  it  not  been  for 
this  action  taken  to  protect  her.  This  is 
alleged  in  the  petition  for  divorce,  and  is 
asserted  in  the  petition  here  under  con- 
sideration to  be  true  in  fact. 

The  right  of  these  plaintiffs  must  be 
judged  by  the  conditions  that  existed  at  the 
time  the  action  was  begun,  and  at  the  time 
the  services  were  rendered.  It  cannot  be 
determined  by  the  subsequent  conduct  of 
the  parties.  The  mere  dismissal  of  the  case 
on  the  part  of  the  plaintiff,  even  though  not 
fraudulently  done,  would  not  relieve  the 
defendant  of  the  obligation  to  pay  for  the 
services  rendered  at  the  time  when  these 
services  were  necessary  for  the  protection 
of  the  wife.  But  this  caAe  is  made  stronger, 
for  it  appears  that  it  was  fraudulently 
done,  or  it  is  bo  4dleged.  This  court  is  eom> 
nutted  to  the  doctrine  that  an  attorney  em- 
ployed by  a  wife,  in  good  faith,  to  prosecute 
a  suit,  may  recover  when  it  is  shown  that 
the  suit  is  necessary  in  the  interests  of  the 
wife,  and  this  is  based  upon  the  doctrine 
that  the  husband  is  liable  for  necessaries 
furnished  the  wife.  We  think  the  allega- 
tions of  this  petition  show  such  a  state  of 
facts  as  makes  it  apparent  that,  at  the 
time  this  suit  was  instituted,  it  was  not 


only  instituted  in  good  faith  by  the  attor- 
neys, but  that  it  was  absolutely  necessary 
that  it  should  be  instituted  in  order  to  give 
the  wife  the  then  protection,  which,  under 
the  law,  she  was  entitled  to.  The  mere  fact 
that  the  case  was  subsequently  dismissed 
does  not  detract  from  that  liability. 

We  think  the  court  erred  in  sustaining 
the  demurrer.  We  do  not  attempt  to  re- 
view the  authorities  in  this  state.  We  have 
had  recent  occasion  to  make  pronouncement 
upon  the  question  here  involved,  and  we 
think  that  nothing  can  be  added  as  to  what 
has  been  said  in  our  recent  cases.  See  Wick 
V.  Beck,  171  Iowa,  115,  L.R.A.1915F,  1163, 
153  N.  W.  836,  Ann.  Cas.  1917 A,  691 ;  Gor- 
don V.  Brackey,  143  Iowa,  102,  136  Am.  St. 
Rep.  751,  120  X.  W.  83,  is  hereby  overruled. 

The  case  is  therefore  reversed. 

Deemer,  Ladd»  and  Salinger,  J  J.,  con- 
cur. 

Bvaus,  J.,  dissenting: 

The  oonclusion  of  the  majority  neces- 
sarily overrules  the  case  of  Gordon  v. 
Brackey,  143  Iowa,  102,  136  Am.  St.  Rep. 
761,  120  N.  W.  83.  In  my  judgment  the 
holding  in  the  cited  case  rests  upon  sound 
public  policy  and  ought  to  be  followed  here- 
in ratlier  than-  overruled.  In  that  case, 
as  in  this,  a  suit  was  begun  by  the  plain- 
tiff wife  which  was  later  dismissed  by  her 
without  the  consent  of  her  attorney.  The 
attorney  brought  suit  against  the  husband 
as  upon  an  implied  promise  to  pay  for  the 
services  as  necessaries,  alleging  in  his  peti- 
tion that  the  wife  had  in  fact  a  good  ground 
of  divorce,  and  urging  a  right  of  recovery 
against  the  husband  on  such  ground.  We 
said:  ''But  we  think  this  cannot  be  al- 
lowed. To  hold  to  such  a  rule  would  be  to 
say  that,  after  an  estranged  husband  and 
wife  have  become  reconciled  to  each  other 
and  settled  all  their  domestic  difficulties, 
a  third  party  may  put  the  merits  of  their 
former  f«:mi1y  strife  in  issue,  and  ask  a  jury 
to  say  the  wife  was  entitled  to  a  divorce 
which  was  never  granted.  Such  a  proceed- 
ing is  against  the  policy  of  the  law  and 
ought  not  to  be  tolerated.  Xone  of  the  au- 
thorities cited  by  appellee  go  to  this  extent, 
and  we  are  not  disposed  to  establish  such  a 
precedent." 

To  permit  an  attorney  to  put  to  the  is- 
sue of  trial  an  alleged  ground  of  divorce 
as  between  a  reconciled  husband  and  wife 
in  order  to  establish  a  basis  of  implied  lia- 
bility of  the  husband  is,  to  my  mind,  con- 
trary to  public  morals.  It  is  an  effective 
form  of  duress  and  its  principal  adequacy 
as  a  remedy  lies  in  that  fact.  To  withhold 
this  remedy  is  not  to  leave  the  attorney 
without  remedy,   because  he  has  adequate 
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remedy  in  the  divorce  court.  To  prove  the 
material  allegations  in  his  petition  in  the 
case  at  bar,  the  plaintiff  must  not  only  tear 
agape  the  healing  wounds  of  domestic 
trouble,  but  he  must  disclose  facts  obtained 
by  him  as  an  attorney  in  professional  con- 
fidence, and  must  either  directly  or  indi- 
rectly, make  the  wife  a  witness  against  her 
husband.  Even  though  the  letter  of  the 
forbidding  statute  may  in  such  case  be 
heeded,  its  spirit  will  be  clearly  violated. 
I  feel  justified,  therefore,  in  saying  that 


the  pronouncement  in  the  Gordon  Case  was 
one  of  sound  public  policy  upon  a  subject 
wherein  the  public  Interest  is  involved  to 
a  greater  degree  even  than  is  that  of  the 
attorney  in  his  fee. 

I  would  adhere  to  the  Gordon  Case,  and 
would  affirm  the  judgment  of  the  court  be- 
low. 

Weaver  and  Preston,  JJ.,  Join  In  this 
dissent. 


IOWA  SUPREME  COURT. 

FRANCIS  MURPHY 

V. 

NATIONAL  TRAVELERS'  BENEFIT  AS- 
SOCIATION, Appt. 

(—  Iowa,  — ,  161  N.  W.  67.) 

Insurance  —  statement  as  to  income  » 
warranty. 

1.  A  statement  of  the  income  of  insured 
is  not  a  warranty  when  found  in  an  appli- 
cation based  upon  a  ''representation  of 
facts,"  all  of  which  are  certified  to  be  true, 
the  policy  providing  that  it  shall  be  void 
for  fraud  or  wilful  misrepresentations. 
For  other  cases,  see  Insurance,  III.  e,  2,  a, 

in  Dig.  1^2  N.  8. 

Evidence  —  sufficiency  —  fraud. 

2.  Evidence  that  the  amount  paid  by  an 
employer  to  an  applicant  for  insurance  was 
less  than  he  stated  his  income  to  be  in  the 
application,  and  that  witnesses  did  not  know 
of  any  other  income,  is  not  sufficient  to 
prove  the  statement  to  be  untrue,  where  he 
is  shown  to  have  rendered  services  to  his 
father  in  important  matters. 

For  other  cases,  see  Evidence,  XII,  o,  in 
Dig,  1-52  N,  S. 

(Deemer,  J.,  dissents.) 

(January  22,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Polk  County 
sustaining  plaintiff's  motion  for  a  directed 
verdict  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  certificate  of 
accident  insurance.    Affirmed. 

Statement  by  Preston,  J.: 

Action  at  law  in  which  plaintiff  seeks  to 
recover  as  beneficiary  under  a  certificate  of 
accident  insurance  issued  to  one  George  B. 
Murphy.  There  was  a  trial  to  a  jury.  At 
the  close  of  the  testimony  the  trial  court  di- 
rected a  verdict  for  plaintiff  on  plaintiff's 
motion.     Defendant  appeals. 


Note.  —  For  effect  of  misstatement  as  to 
income  of  insured,  see  annotation  following 
this  case,  post,  344. 
L.R.A.1917C. 


Messrs.  Carr,  Oarr,  &  Evans  and  E. 
K.  Maine,  for  appellant: 

Even  without  an  express  provision  in  the 
policy  to  that  effect,  fraud  on  the  part  of 
the  insured  will  render  the  contract  void. 

1  Cooley,  Briefs  on  Ins.  p.  552. 

The  false  statement  was  of  such  a  char- 
acter that  the  insured  must  be  presumed 
to  know  it  was  false. 

Williams  v.  St.  Louis  L.  Ins.  Co.  97  Mo. 
App.  449,  71  S.  W.  376. 

Insured  having  made  a  false  statement  as 
to  his  income,  with  knowledge  of  its  falsity, 
the  law  infers  that  he  did  so  with  intention 
to  deceive. 

Claflin  V.  Commonwealth  Ins.  Co.  110  U. 
S.  81,  28  L.  ed.  76,  3  Sup.  Ct.  Rep.  607; 
Hammatt  v.  Emerson,  27  Me.  308,  46  Am. 
Dec.  598;  Welch  v.  Union  Cent.  L.  Ins.  Co. 
108  Iowa,  224,  50  L.R.A.  774,  78  N.  W.  863; 
Beach  v.  Beach,  160  Iowa,  346,  46  L.R.A. 
(N.S.)  98,  141  N.  W.  921,  Ann.  Cas.  1915D, 
216;  Boddy  v.  Henry,  126  Iowa,  31,  101  N. 
W.  447. 

The  statement  by  the  insured  as  to  the 
amount  of  his  income  was  material  and  was 
so  imderstood  by  him.  Besides,  the  parties, 
agreeing  to  the  materiality  of  the  state- 
ments set  that  inquiry  at  rest. 

Nelson  v.  Nederland  L.  Ins.  Co.  110 
Iowa,  600,  81  N.  W.  807;  Hygum  v.  JRtaa, 
Ins.  Co.  11  Iowa,  25;  Miller  v.  Mutual  Ben. 
L.  Ins.  Co.  31  Iowa,  225,  7  Am.  Rep.  122. 

The  statement  as  to  insured's  income  ia 
a  warranty. 

3  Cooley,  Briefs  on  Ins.  p.  1935;  Nelson 
V.  Nederland  L.  Ins.  Co.  supra. 

Messrs.  Henry  A  Henry,  for  appellee: 

A  policy  of  insurance  will  not  be  avoided 
by  reason  of  statements  in  the  application 
unless  such  statements  were  false  in  fact, 
and  the  applicant  knew  that  they  were 
false. 

Ley  V.  Metropolitan  L.  Ins.  Co.  120  Iowa, 
203,  94  N.  W.  568;  McCombs  v.  Travelers 
Ins.  Co.  159  Iowa,  435,  141  N.  W.  328; 
Roe  v.  National  L.  Ins.  Asso.  137  Towa,  696, 
17  L.R.A.(N.S.)  1144,  115  N.  W.  600;  Su- 
preme Ruling,  F.  M.  C.  v.  Crawford,  32  Tex. 
Civ.  App.  603,  75  S.  W.  844;  Owen  v.  Metro- 
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pi^itaa  L.-  Ins.  Co.  74  N.  J.  L.  770,  122  Am. 
St.  Rep.  413,  67  Atl.  25. 

Statements  in  an  application  for  insur- 
ance will  be  considered  representations 
whenever  there  is  any  room  for  doubt,  and 
will  not  be  considered  warranties  unless  ex- 
pressly agreed  upon  as  8uc}i  by  the  terms  of 
the  policy  itself,  particularly  when  they 
relate  to  matters  of  opinion. 

Alabama  Gold  L.  Ins.  Co.  v.  Johnston, 
80  Ala.  467,  60  Am.  Rep.  112,  2  So.  126; 
McClain  v.  Provident  Sav.  Life  Assur.  Soc. 
49  C.  C.  A.  31,  110  Fed.  80;  Royal  Neigh- 
bors V.  Wallace,  64  Neb.  330,  89  N.  W. 
758;  Miller  y.  Mutual  Ben.  L.  Ins.  Co.  31 
Iowa,  217,  7  Am.  Rep.  122;  Moulor  ▼. 
American  L.  Ins.  Co.  Ill  U.  S.  335,  28  L. 
ed.  447,  4  Sup.  Ct.  Rep.  466;  Rogers  v. 
Phenix  Ins.  Co.  121  Ind.  570,  23  N.  E.  408; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Woods, 
54  Kan.  663,  39  Pac.  189;  Weigguth  v.  Su- 
preme Tribe,  B.  H..272  111.  541,  112  N.  E. 
350;  Houghton  v.  Manufacturers  Mut.  F. 
Ins.  Co.  8  Met.  114,  41  Am.  Dec.  489;  Lynch- 
burg F.  Ins.  Co.  V.  West,  76  Va.  676,  44 
Am.  Rep.  177;  Merchants  &,  M.  Ins.  Co.  t. 
Schroeder,  18  111.  App.  216. 

A  misrepresentation  in  an  application  for 
insurance  will  not  avoid  the  policy  unless 
it  relates  to  a  matter  material  to  the  risk; 
and  if  the  polioy  insures  against  the  loss 
of  time  or  a  limb  or  life,  a  misrepresenta- 
tion material  to  one  phase  of  it  does  not 
preclude  a  recovery  upon  another. 

Mtns.  L.  Ins.  Co.  v.  Claypool,  128  Ky.  43, 
107  S.  W.  325;  Claypool  ▼.  Continental 
Casualty  Co.  129  Ky.  §82,  112  8.  W.  836. 

Preston,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiif  alleges  the  corporate  capacity  of 
the  defendant,  the  issuance  of  the  certificate, 
and  that  plaintiff  is  the  beneficiary  named. 
That  on  August  20,  1914,  the  said  George 
B.  Murphy  met  with  an  accident  causing  his 
death.  A  copy  of  the  certificate  is  attached 
to  the  petition,  on  the  cover  of  which  the 
following  appears:  "General  Commercial 
Accident  Department.  National  Travelers' 
Benefit  Association,  Des  Moines,  Iowa.  No. 
14,150.    Issued  to  Geo.  B.  Murphy.'' 

The  following  provision  appears  in  the 
certificate  of  membership:  "This  certificate 
includes  the  indorsement  and  attached  ^pa- 
pers, if  any,  and  contains  the  entire  con- 
tract of  insurance  except  only  as  it  may 
be  modified  by  the  association's  classifica- 
tion of  risks  in  cases  of  change  of  occupa- 
tion." 

On  the  back  of  the  certificate,  which  is 
made  a  part  thereof,  is  the  following: 
L.R.A.1917C. 


Copy  of  Application. 
To  the  Board  of  Directors,  National  Travel- 
ers' Benefit  Association: 
I  hereby  make  application  for  membership 
in  the  association,  basing  my  application 
upon  the  following  representation  of  facts, 
all  of  which  I  hereby  certify  to  be  true, 
complete,  and  material  to  the  risk. 

In  said  application  appears  the  follow- 

iug: 

'^ame  in  full:  George  B.  Murphy.  Age 
19. 

"Occupation.  Hdw.  clerk  k  furniture. 
(Employed  by  E.  A.  Shaw.) 

'^ly  duties  are  fully  described  as  follows : 
Clerk  in  hdw.  k  fum.  store. 

"Is  your  total  income  at  least  $760  an- 
nually!   Yes." 

The  certificate  also  contains  the  following 
provisions: 

Accident  Department. 

Certificate  of  Membership. 

(N.  T.  B.  A.) 

National  Travelers'  Benefit  Association, 
Des  Moines,  Iowa,  in  consideration  of  an 
advance  payment  of  $4,  does  hereby  accept 
George  B.  Murphy  (hereinafter  called  the 
assured)  of  Rippey,  and  state  of  Iowa,  as 
a  member  in  the  accident  department  of  this 
association,  and  does  hereby  insure  said 
member  until  his  next  ensuing  payment  falls 
due,  banning  at  12  o'clock  noon  Central 
standard  time  on  the  date  of  this  policy, 
against  loss  of  life,  limb,  sight,  and  time, 
resulting  from  bodily  injuries  effected  di- 
rectly and  independently  of  all  other  causes 
through  external,  violent,  and  accidental 
means,  subject  to  all  the  conditions  and  pro- 
visions hereinafter  contained. 

If,  as  the  result  of  such  injuries,  the  as- 
sured dies  within  ninety  days  from  the  date 
of  the  accident,  the  association  will  pay  to 
his  legal  beneficiary  the  sum  of  two  thous- 
and dollars   ($2,000). 

This  policy  shall  be  void  if  there  has  been 
fraud  or  wilful  misrepresentation  by  the 
member  concerning  this  insurance. 

Defendant's  answer  admits  the  issuance  of 
the  certificate,  admits  plaintiff  is  the  bene- 
ficiary named,  and  admits  that  George  B. 
Murphy  met  with  an  accident  causing  his 
death,  as  alleged.  Defendant  denies,  how- 
ever, that  it  is  indebted  to  plaintiff  in 
the  sum  of  $2,000,  or  in  any  other  sum  or 
amount  in  excess  of  $1,000.  The  answer 
alleges  that  at  the  time  deceased  made  the 
application  and  at  the  time  of  his  death 
his  total  annual  income  did  not  exceed  $416, 
as  he  well  knew;  that,  for  the  purpose  of 
deceiving  and  defrauding  defendant,  the  said 
deceased    in    his    application    falsely    and 
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fraudulently  stated,  represented,  and  al- 
leged that  his  total  income  was  at  least 
$750  per  annum;  that  defendant  issues 
three  classes  of  accident  insurance  risks, 
designated  as  the  "Business  Men's  Pre- 
ferred," "General  Commercial,"  and  the 
"Farmers'  and  Mechanics'  Special;"  that 
each  of  said  classes  are  determined  in  part 
by  the  occupation  of  the  applicant  and  in 
part  Jby  the  annual  income  received  by  such 
applicant;  that  the  "General  Commercial" 
is  that  in  which  said  deceased  obtained  the 
certificate  of  insurance;  that  to  entitle  him 
to  obtain  a  certificate  in  said  class  it  is 
essential,  under  defendant's  rules,  that  he 
possess  an  annual  income  of  not  less  than 
$750;  that,  in  view  of  the  income  of  de- 
ceased, he  was  not  eligible  to  said  class, 
but  to  the  "Farmers'  and  Mechanics'  Spe- 
cial," .which  includes  farmers,  mechanics, 
and  persons  whose  income  is  less  than  $750; 
that  members  eligible  to  said  class  are  lim- 
ited to  $1,000  for  death  benefits;  that  de- 
fendant relied  on  the  statement  of  deceased 
that  his  annual  income  was  $750,  and  is- 
sued the  certificate  relying  thereon;  that 
but  for  such  statement  deceased  would  not 
have  been  received  as  a  member  in  any  other 
class  except  the  "Farmers'  and  Mechanics' 
Special,"  which  limits  the  recovery  to 
$1,000.  Defendant  admits  that  it  is  in- 
debted to  plaintiff  in  the  sum  of  $1,000, 
which  sum  is  tendered  and  an  offer  to  con- 
fess judgment  is  made. 

In  another  division  of  the  answer  it  is 
alleged  that  the  statement  before  set  out  in 
the  application  as  to  the  income  of  deceased 
was  a  warranty,  which  statement  and  war- 
ranty was  false  and  was  known  to  the  said 
deceased  to  be  false;  that  his  income  was 
but  $416  per  annum;  that  deceased  was  not 
eligible  to  the  class  in  which  he  was  re- 
ceived, but  in  another  by  which  death  bene- 
fits were  limited  to  $1,000;  that  the  war- 
ranty has  been  breached  by  the  statements 
referred  to,  which,  it  is  alleged,  were  false 
and  untrue;  and  that  therefore  the  cer- 
tificate has  no  binding  effect  upon  this  de- 
fendant, and  defendant  denies  that  it  is  in- 
debted to  plaintiiF  in  any  sum  whatever. 

Plaintiff's  motion  for  a  directed  verdict 
was  upon  the  following  grounds :  ( 1 )  The 
defendant  has  failed  to  prove  or  to  offer 
any  evidence  upon  which  the  jury  could  find 
that  the  applicant  for  this  insurance  false- 
ly stated  or  fraudulently,  or  either,  his  total 
annual  income;  (2)  that  the  question  of 
the  amount  of  his  income,  total  annual  in- 
come, is  wholly  immaterial  to  the  right  of 
the  recovery  of  the  benefits  provided  in  the 
contract  in  the  event  of  the  death  of  the 
applicant;  (3)  that  the  contract  evidenced 
by  the  certificate,  on  its  face  and  by  its 
terms,  makes  no  reference  whatever  to  any 
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classificai^on  of  risks,  and  makes  no  refer- 
ence whatever  to  any  by-laws,  rules,  or  regu- 
lations of  the  company,  and  there  is  no  evi- 
dence of  any  knowledge  whatever  on  the 
part  of  the  applicant  that  there  were  any 
by-laws,  rules,  and  regulations  that  have 
any  effect  whatever  or  any  relation  wMiat- 
ever  as  to  the  qxiestion  of  his  total  annual 
income.  The  motion  was  sustained  and  a 
verdict  directed  for  plaintiff  for  $2,000,  with 
interest,  or  a  total  of  $2,120,  upon  which 
judgment  was  entered,  with  costs. 

1.  To  sustain  its  contention  that  the 
statement  before  referred  to  as  to  the 
income  of  the  insured  is  a  warranty,  appel- 
lant cites  Cooley's  Brief  on  the  Law  of  In- 
surance, vol.  3,  p.  1936,  and  Nelson  v.  Neder- 
land  L.  Ins.  Co.  110  Iowa,  600,  81  N.  W.  807; 
while  appellee  contends  that  statements  in 
an  application  for  insurance  will  be  con- 
sidered representations  whenever  there  is 
not  room  for  doubt,  and  will  not  be  con- 
sidered warranties  unless  expressly  agreed 
upon  as  such  by  the  'terms  of  the  policy 
itself,  particularly  when  they  relate  to  mat- 
ters of  opinion,  citing  Alabama  Gold  L.  Ins. 
Co.  V.  Johnston,  80  Ala.  467,  59  Am.  Rep. 
816,  2  So.  125;  McClain  v.  Provident  Sav. 
Life  Assur.  Soc.  49  C.  C.  A.  31,  110  Fed. 
80:  Royal  Xeighbors  v.  Wallace,  64  Xeb. 
330,  89*^ X.  W.  758;  Miller  v.  Mutual  Ben. 
L.  Ins.  Co.  31  Iowa,  217,  7  Am.  Hep.  122: 
Moulor  V.  American  L.  Ins.  Co.  Ill  U.  S. 
335,  28  L.  ed.  447,  4  Sup.  Ct.  Rep.  466: 
Rogers  V.  Phenix  Ins.  Co.  121  Ind.  670,  23 
N.  E.  498;  Northwestern  Mut.  L.  Ins.  Co. 
V.  Woods,  54  Kan.  663,  39  Pac.  189;  Weis- 
guth  V.  Supreme  Tribe,  B.  H.  272  lU.  541, 
112  N..£.  350;  Houghton  y.  Manufacturers 
Mut.  F.  Ins.  Co.  8  Met.  114,  41  Am.  Dec. 
489;  Lynchburg  F.  Ins.  Co.  v.  West,  76  Va. 
575,  44  Am.  Rep.  177;  Merchants  &  M.  Ins. 
Co.  V.  Schroeder,  18  111.  App.  216. 

It  seems  to  be  well  settled  that  the  dis- 
tinction between  warranties  and  representa- 
tions in  insurance  contracts  is  that  a  war- 
ranty must  be  true  in  fact,  and  although 
not  fraudulently  made  and  not  material  to 
the  risk,  nevertheless  if  it  is  shown  to  have 
been  false  in  fact  the  contract  will  be  avoid- 
ed; while  a  representation  will  not  avoid 
the  policy  if  the  representation  is  Bubstan- 
tially  true  and  made  in  good  faith.  It  is 
usually  to  the  advantage  of  the  insurer  to 
consider  all  statements  as  warranties  and 
of  the  insured  to  make  them  representa- 
tions. Some  of  the  courts  state  the  rule 
substantially  like  this:  That  the  courts, 
being  strongly  inclined  against  forfeitures, 
will  construe  all  the  conditions  of  the  con- 
tract and  the  obligations  imposed  liberally 
in  favor  of  the  assured  and  strictly  against 
the  insurer.  That  it  requires  clear  and  un- 
equivocal  language   to   create  a  warranty. 
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and  every  statement  or  engagement  of  the 
assured  will  be  construed  to  be  a  representa- 
tion, and  not  a  warranty,  if  it  be  at  all 
doubtful  in  meaning,  or  the  contract  con- 
tains contradictory  provisions  relating  to 
the  subject,  or  be  otherwise  reasonably  sus- 
ceptible of  such  construction.  In  other 
words,  the  courts  will  lean  against  that  con- 
struction of  the  contract  which  will  im- 
pose upon  the  assured  the  burdens  of  a 
warranty,  and  will  neither  create  nor  ex- 
tend a  warranty  by  construction.  That  even 
though  a  warranty  in  name  or  form  be 
created  by  the  terms  of  the  contract,  its 
eflPect  may  be  modified  by  other  parts  of 
the  policy,  or  of  the  application,  including 
the  questions  and  answers. 

The  policy  in  the  instant  case  provides 
that  the  certificate  includes  the  indorse- 
ment and  all  attached  papers,  if  any,  and 
contains  the  entire  contract  of  insurance, 
except  only  as  it  may  be  modified  by  tlie 
association's  classification  of  risks  in  cases 
of  change  of  occupation.  The  applicant 
states:  **I  hereby  make  application  for 
membership,  basing  my  application  upon 
the  following  representation  of  facts,  all  of 
whirfi  I  hereby  certify  to  be  true,  complete, 
and  material  to  the  risk." 

It  is  further  provided  that  "the  policy 
shall  be  void  if  there  has  been  fraud  or  wil- 
ful misrepresentation  by  the  member  con- 
cerning this  insurance." 

There  is  no  specific  agreement  anywhere 
in  this  policy,  as  contained  in  many  policies, 
that  the  statements  in  the  application  shall 
be  warranties,  nor  are  they  called  war- 
ranties anywhere.  The  fact  is,  the  state- 
ments are  specifically  referred  to  as  "the 
following  representation  of  facts,"  and  it  is 
agreed  that  the  policy  shall  be  void  if  there 
has  been  "fraud ,  or  wilful  misrepresenta- 
tion" by  the  member.  These  matters  indi* 
oate  that  the  statements  were  intended  to 
be  representations  only.  We  said  in  Miller 
v.  Mutual  Ben.  L.  Ins.  Co.  31  Iowa,  217, 
227,  7  Am.  Rep.  122:  "If  it  be  construed 
as  a  representation  and  is  untrue,  it  does 
not  avoid  the  contract  if  not  wilful  or  if 
not  material." 

Without  further  discussion  of  this  point, 
we  are  of  opinion  that  the  matter  relied 
upon  is  not  a  warranty. 

2.  It  is  claimed  by  appellant  that  the 
statement  referred  to  and  considered  as  a 
reprcsenlalion  was  false  and  known  by  de- 
ceased to  have  been  false,  and  that  it  was 
made  with  the  intention  to  deceive,  and  that 
the  evidence  was  sufficient  to  take  the  case 
to  the  jury  on  this  question.  The  evidence 
on  this  branch  of  the  case  is  that  of  two 
witnesf?es,  E.  A.  Shaw,  the  employer  of  de- 
ceased, and  Francis  Murphy,  the  beneficiary 
and  plaintiff,  who  was  called  as  a  witness 
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for  defendant.  Shaw  testified,  substantial- 
ly, that  he  was  a  hardware  merchant  at  Rip- 
pey,  Iowa;  that  he  recalled  the  circum- 
stances of  the  death  of  George  B.  Murphy, 
which  resulted  from  injuries  caused  by  be- 
ing struck  by  a  train  August  20,  1914; 
that  at  the  time  of  his  death  deceased  was 
not  quite  twenty  years  of  age  and  was  in 
the  employ  of  the  witness,  assisting  as  clerk 
in  his  hardware  store;  that  he  had  been 
filling  that  position  for  about  two  years; 
that  the  arrangement  was  that  when  de- 
ceased wanted  to  go  and  do  work  for  his 
father,  he  would  have  the  time,  provided  it 
was  not  absolutely  necessary  for  him  to  be 
at  th«  store;  that  deceased  u^ed  to  take 
care  of  his  father's  business  and  occasion- 
ally had  a  day  or  a  half  day's  time  to 
assist  his  father;  that  the  father  of  de- 
ceased owned  a  200-acre  farm  on  the  comer 
of  the  town  of  Rippey,  and  was  nearly 
blind;  that  deceased  and  his  father  did  not 
live  on  the  farm;  that  deceased  lived  with 
his  father  in  town;  that  when  deceased 
died  witness  was  paying  him  $8  a  week, 
and  that  he  had  been  paying  him*  that  from 
the  1st  of  March,  1014;  that  deceased  be- 
gan work  at  $6  per  week  as  a  green  hand, 
and  that  as  he  became  more  efhelent  his 
wages  were  raised  to  $7  and  finally  to  $8; 
that  deceased  assisted  his  father  at  times 
if  there  was  any  work  on  the  farm,  like 
fixing  up  fences;  that  deceased  attended  to 
paying  the  taxes  and  rent;  had  charge  of 
the  renting  of  the  farm  and  such  things  as 
that;  that  there  was  no  other  person  in  the 
family  except  this  son  to  assist  the  father 
in  the  management  of  the  farm  in  July. 
1914.  Witness  testifies  that,  aside  from  the 
salary  which  he  received  as  clerk  in  the 
store,  he  did  not  know  of  deceased  drawing 
any  salary  or  earning  any  money  from  any 
other  source;  never  heard  him  talk  of  any 
other;  that,  so  far  as  witness  knew,  de- 
ceased did  not  have  any  other  income  from 
any  source  other  than  the  income  he  re- 
ceived as  wages.  He  says,  however,  that 
he  does  not  remember  of  talking  with  de- 
ceased or  any  member  of  his  family  on  the 
subject  of  his  income;  that  when  deceased 
came  to  work  for  witness  there  was  some 
conversation  in  regard  to  wages  and  about 
his  earning  capacity,  and  that  deceased  had 
been  working  around  painting,  and  was  get- 
ting from  $2  to  $3  a  day  before  he  com- 
menced working  for  witness;  that  at  first 
deceased  said  he  would  try  clerking  for  a 
month,  but  continued  on  after  that;  that 
witness  and  deceased  talked  over  business 
occasionally,  and  in  none  of  the  talks  did 
deceased  suggest  that  he  had  any  income 
from  any  other  source. 

Plaintiff  testified:     That  at  the  time  de- 
ceased  was  killed   witness   had   been   away 
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about  a  year  and  a  half  in  Canada.  That 
deceased  told  him  what  ivages  he  was  re- 
ceiving while  working  in  Rippey.  That  he 
and  deceased  were  together  as  brothers  and 
talked  with  each  other  about  their  affairs. 
That  while  he  was  at  Rippey  he  knows  of 
no  other  source  of  income  which  deceased 
had  except  the  wages  he  was  earning.  That 
as  a  member  of  the  Murphy  family  he  does 
not  know  of  any  income  that  deceased  may 
have  received  from  any  source  other  than 
what  he  earned;  knew  of  no  inheritance  or 
gift  of  property  from  any  source  prior  to 
his  death,  that  deceased  received.  He  says: 
"I  don't  mean,  so  far  as  I  know,  that  he 
was  g^ven  anything  in  the  way  of  wages  or 
anything  that  would  become  part  of  an  in- 
come." 

While  witness  was  away  in  Canada,  de- 
ceased did  work  for  his  father  in  the  opera- 
tion of  the  farm.  That  deceased  wrote  him 
that  he  had  rented  the  place.  He  had  cor- 
respondence right  along,  but  in  none  of  the 
letters  did  he  say  he  had  received  an  income 
from  any  source.  In  none  of  his  letters  did 
he  say  that  his  father  had  given  him  any 
money  or  that  he  had  inherited  any  money. 

We  have  set  this  evidence  out  somewhat 
in  detail,  and  the  question  is,  as  before 
stated,  whether  it  was  sufficient  to  take  the 
case  to  the  jury.  The  burden  of  proof  is 
upon  the  defendant.  The  rule  in  a  law  ac- 
tion in  a  case  of  this  character,  as  stated 
by  Mr.  Justice  Weaver  in  Boddy  v.  Henry, 
126  Iowa,  31,  at  page  37,  101  N.  W.  449, 
is:  "The  true  rule,  as  we  interpret  the 
law,  is  that  when  the  party  charging  false 
and  fraudulent  representations  has  shown 
that  the  representations  were  made,  and 
that  they  were  false,  and  known  to  be  false 
by  the  party  making  them,  the  intent  to  de- 
ceive is  implied  or  presumed." 

In  the  instant  case  it  is  and  must  be  ad- 
mitted that  deceased  did  make  the  state- 
ment as  to  the  amount  of  his  income,  for  it 
is  in  writing.  If  the  defendant  has  proved 
that  such  statement  was  false  and  that  it 
was  known  by  deceased  to  have  been  false, 
then,  as  appellant  contends,  the  presump- 
tion would  obtain  that  it  was  made  with  the 
intent  to  deceive.  But  defendant  must 
prove  that  the  representation  was  false  and 
known  to  be  false  bv  the  deceased.  De- 
ceased  stated  that  his  income  was  $750. 
Defendant  seeks  to  show  that  this  was  falso 
by  showing  that  his  wages  were  but  $416 
per  year,  and  the  statements  of  two  wit- 
nesses that  they  did  not  know  of  his  hav- 
ing any  other  income  at  the  time  the  repre- 
sentation was  made.  One  of  these  witnesses, 
a  brother,  was  in  Canada  a  year  and  a  half 
prior  thereto,  and  the  other  witness  (Shaw) 
says  that  he  does  not  remember  of  talking 
with  deceased  or  any  member  of  his  family 
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on  the  subject  of  his  income.  The  evidence 
shows  that  he  did  do  some  work  for  his 
father,  who  was  old  and  blind,  in  carrying 
on  a  large  farm.  He  may  have  received 
some  income  from  this,  or  from  other 
sources.  It  is  for  the  defendant  to  show 
that  he  did  not,  and  to  establish  such  evi- 
dentiary fact  of  bad  faith,  falsehood,  or 
deception  the  proof  must  be  clear,  satis- 
factory, and  convincing.  Ley  v.  Metropoli- 
tan L.  Ins.  Co.  120  Iowa,  209,  94  N.  W.  568. 

We  discover  no  evidence  in  the  record 
tending  to  show  that  deceased  knew  that 
the  representation  was  false,  if  it  was  so. 
It  is  said  in  argument  by  appellant  that 
he  is  presumed  to  know  his  income.  That 
is  true,  and  he  said  it  was  $750.  Proof  of 
his  wages  or  his  income  from  that  one 
source  does  not  show  that  deceased  knew 
that  his  income  was  not  $750,  or,  as  we 
have  already  said,  that  it  was  not  that 
amount. 

We  are  of  opinion  that  the  evidence  was 
not  sufficient,  and  that,  had  the  case  gone 
to  the  jury  and  the  jury  found  under  this 
evidence  that  the  representation  made  by 
deceased  was  false,  and  that  he  knew  it  to 
be  false,  would  not  sustain  a  finding  in 
favor  of  the  defendant  on  that  point. 

3.  It  is  urged  by  appellee  that  a  misrep- 
resentation in  an  application  for  insurance 
will  not  avoid  the  policy  unless  it  relates 
to  a  matter  material  to  the  risk;  and  if  the 
policy  insures  against  the  loss  of  time,  or  a 
limb,  or  life,  a  mispresentation  material  to 
one  phase  of  it  does  not  preclude  a  recovery 
upon  another,  and  they  cite,  to  sustain  this 
proposition,  iStna  L.  Ins.  Co.  v.  Claypool, 
128  Ky.  43,  107  S.  W.  325 ;  Claypool  v.  Con- 
tinental Casualty  Co.  129  Ky.  682,  112  S. 
W.  836. 

On  the  other  hand,  it  is  argued  for  ap- 
pellant that  the  representation  is  material, 
and,  further,  that  the  parties  having  agreed 
to  the  materiality  of  the  statements  sets 
that  inquiry  at  rest,  citing  Nelson  v.  Neder- 
land  L.  Ins.  Co.  110  Iowa,  600,  81  N.  W. 
807,  and  other  cases.  In  view  of  our  hold- 
ing in  the  second  paragraph  of  the  opinion 
that  the  evidence  is  not  sufficient,  we  deem 
it  unnecessary  to  go  into  this  question  at 
any  length. 

The  argument  for  appellee  is  that  the 
policy  is  really  three  policies  in  one;  that 
it  insured  against  loss  of  life,  loss  of  limb, 
and  loss  of  time;  that  if  the  insured  lost  his 
life,  the  association  promised  to  pay  to 
his  beneficiary  a  certain  specific  sum,  and 
certain  specific  sums  were  provided  in  the 
event  of  loss  of  limb;  that  the  policy  then 
contained  the  provision  that  if,  as  a  result 
of  accidental  injuries,  the  insured  should 
suffer  partial  or  total  disability  sufficient 
to   incapacitate  him   from  performing   the 
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duties  of  his  regular  occupation,  the  asso- 
ciation should  pay  a  weekly  indemnity  dur- 
ing the  period  of  such  disability;  that,  as 
stated  in  the  testimony  of  defendant's  of- 
ficers, the  question  as  to  income  was  to  pre- 
vent over  insurance;  that  is  to  say,  the  asso- 
ciation did  not  wish  to  promise  to  pay  an 
indemnity  for  total  disability  which  was 
greater  than  the  insured  was  earning  at 
that  time,  as  that  would  offer  a  temptation 
to  the  insured  to  prolong  the  period  of  his 
disability.  And  appellee  says  that  this 
question  was  therefore  material  to  the  risk 
of  loss  of  time  insured  against,  but  it  had 
no  bearing  upon  the  risk  of  loss  of  life  or 
limb,  and  was  not  material  to  that  risk. 

In  the  MtnA  Case,  supra,  the  policy  in- 
sured against  loss  of  life  in  the  sum  of 
$5,000;  against  the  loss  of  the  right  hand 
in  the  sum  of  $2,500;  and  against  disability 
in  the  sum  of  $25  a  week.  The  insured  lost 
his  right  hand,  but,  on  suit  to  recover  the 
indemnity  for  the  same,  was  met  with  the 
plea  that  the  policy  may  be  avoided  because 
of  a  misstatement  of  the  applicant's  income 
in  the  application.  The  court  said:  "Now, 
it  is  manifest  that  the  representations  in 
regard  to  the  weekly  earnings  of  the  in- 
sured have  no  reference  to  his  right  to  re- 
cover for  the  accidental  loss  of  life  or  lamb, 
for  which  a  round  sum  was  payabk,  but 
are  only  material  to  the  question  of  weekly 
indemnity.  It  was  to  the  interest  of  the 
company  to  remove  from  the  insured  all 
temptation  to  prolong  unnecessarily  his  ab- 
sence from  his  vocation  under  the  indem- 
nity clause  of  the  policy,  and  therefore,  as 
a  business  proposition,  it  would  seek  to 
limit  the  weekly  indemnity  to  a  sum  less 
than  the  insured  would  make  if  at  his  busi- 
ness. In  the  case  at  bar  the  insured  was 
entitled  .  .  .  but  no  weekly  indemnity 
whatever.  Therefore  the  indemnity  clause 
of  the  policy  has  no  material  bearing  upon 
the  accident  sued  on.  Certainly,  if  the  in- 
sured had  lost  his  life  .  .  .  the  ques- 
tion of  weekly  indemnity  would  have  been 
entirely  distinct  from  the  risk  of  the  in- 
sured's death." 

The  evidence  introduced  on  behalf  of  de- 
fendant shows  that  it  issued  three  differ- 
ent kinds  of  policies,  the  "Business  Men's 
Preferred,"  the  "General  Commercial,"  and 
the  "Farmers'  and  Mechanics'  Special." 
The  first  included  business  men,  profession- 
al men,  and  others  of  a  like  occupation 
whose  income  was  $900  or  more.  In  this 
class  the  indemnity  for  loss  of  life  was 
$5,000.  The  "General  Commercial"  depart- 
ment covered  a  number  of  occupations  in 
which  the  total  income  was  at  least  $750. 
This  class  included  clerks.  Deceased  be- 
longed to  this  class  with  respect  to  the 
character  of  his  employment.  The  death 
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payment  in  l^is  class  amounts  to  $2,000. 
The  last  class  included  other  occupations. 
It  seems  that  the  three  classes  referred  to 
had  a  separate  form  of  policy,  and  there 
was  nothing  in  one  policy  to  indicate  that 
there  were  any  other  classes.  The  policy  in 
the  instant  case  had  at  the  top  of  the  cover 
the  words  "General  Commercial,"  but  tliere 
is  nothing  in  the  certificate  itself  referring 
to  the  "General  Commercial"  class,  or  in- 
dicating that  there  were  any  other  classes. 
It  is  not  shown  that  this  classification  is 
made  by  the  constitution,  or  by-laws  of  the 
company,  but  only  in  the  instructions  by 
the  company  to  its  agents,  and  it  does  not 
appear  that  these  instructions  were  made 
known  to  the  applicant  by  the  agent,  or 
that  he  had  any  knowledge  of  them.  The 
agent  who  solicited  this  insurance  did  not 
testify. 

We  have  perhaps  already  gone  into  this 
question  more  fully  than  was  necessary  be- 
cause of  the  holding  in  the  second  para- 
graph of  the  opinion.  Without  determining 
this  pointy  it  is  our  conclusion  from  the 
whole  record  that  the  judgment  of  the  Dis- 
trict Court  ought  to  be  affirmed.  It  is  af- 
firmed. 

Gaynor,  Ch.  J.,  and  Wearer  and  Salin- 
ger, JJ.,  concurring. 

Beemer,  J.,  dissenting: 

As  the  majority  opinion  is  made  to  turn 
upon  failure  of  testimony  regarding  the  un- 
truthfulness of  the  representations  made  by 
the  assured  with  reference  to  his  annual 
income,  I  am  impelled  to  dissent  from  the 
conclusion  reached.  I  am  inclined  to  agree 
with  the  holding  that  the  statement  was  not 
a  warranty,  but  a  statement  or  representa- 
tion made  by  the  assured,  material  to  the 
issuance  of  the  policy,  and  that,  if  made  by 
the  assured  with  knowledge  of  its  falsity, 
and  with  intent  to  deceive,  it  avoids  the 
policy. 

Upon  the  question  as  to  materiality  of 
the  statements,  I  do  not  wish  to  be  fore- 
closed, and  I  do  not  understand  that  the 
majority  make  any  pronouncement  upon 
that  point.  It  may  be  that  defendant  has 
not  sufficiently  shown  the  materiality  of 
the  statement,  in  that  it  failed  to  do  more 
than  prove  its  statements  and  instructions 
to  its  agents.  I  have  not  had  time  to  suffi- 
ciently investigate  that  point,  and  as  the 
majority  do  not  decide  it,  but  place  the 
decision  squarely  upon  the  proposition  of 
failure  of  proof, — that  is,  that  the  state- 
ment was  untrue  when  made,  or  known  bv 
the  assured  to  be  untrue  when  he  made  it, — 
I  go  directly  to  that  question. 

It  was  manifestly  impossible  for  the  de- 
fendant to  prove  by  direct  and  positive  tes- 
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timony  the  amount  of  the  assu red's  income, 
unless  perchance,  he  had  made  some  admis- 
sion during  his  lifetime;  but  that  itself 
could  not  be  said  to  be  conclusive,  for  it 
would  be  nothing  more  than  an  admission 
subject  to  explanation.  Defendant  did  the 
next  best  thing.  It  produced  all  the  testi- 
mony available  (the  assured  being  de- 
ceased) as  to  the  amount  of  his  annual 
income.  It  called  all  who  had  any  knowl- 
edge on  the  subject,  and  tliey  testified  to 
facts  which,  it  seems  to  me,  were  suflicient 
to  take  the  case  to  the  jury  upon  the  ques- 
tion of  the  amount  of  the  assured's  annual 
income. 

If  it  be  found  that  this  was  misrepre- 
sented, then  the  next  question:  Is  there 
knowledge  of  the  assured  as  to  the  falsity 
of  the  statement?  The  statement  was  not 
only  as  if  it  were  of  his  own  knowledge, 
but  it  was  of  a  fact  of  which  he  of  all  oth- 
ers knew,  to  wit:  His  annual  income. 
Having  made  a  direct  statement  of  a  fact 
as  of  his  own  knowledge, — a  statement  re- 
garding a  matter  of  which  he  was  personal- 
ly cognizant, — a  jury  might  find  from  the 
fact  that  it  was  untrue;  that  the  assured 
had  knowledge  of  its  falsity.  This  rule  is 
everyw-here  affirmed.     See  Gate  City  Land 


Co.  V.  Heilman,  80  Iowa,  477,  45  N.  W. 
760;  Goring  v.  Fitzgerald,  105  Iof\%'a,  507, 
75  N.  W.  358;  P.  Cox  Shoe  Co.  v.  Adams, 
105  Iowa,  402,  75  N.  W.  316;  Hubbard  v. 
Weare,  79  Iowa,  678,  44  N.  W.  915.  These 
two  elements  being  shown,  the  intent  to  de- 
ceive may  be  inferred.  See  Boddy  v.  Henry, 
126  Iowa,  31,  101  N.  W.  447;  Endsley  v. 
Johns,  120  111.  469,  60  Am.  Rep.  572,  12  N. 
E.  247 :  Cole  v.  Cassidy,  138  Mass.  437,  ri2 
Am.  Rep.  284;  Arnold  v.  Teel,  182  Mass. 
1,  64  N.  E.  413;  Haven  v.  Neal,  43  Minn. 
315,  45  N.  W.  612.  It  is  agreed,  as  I  un- 
derstand it,  that  there  is  sufficient  to  show 
that  defendant  acted  upon  the  statement 
and  was  induced  thereby  to  issue  its  policy. 
I  may  say  in  conclusion  that,  under  the 
holding  of  Nelson  v.  Nederland  L.  Ins.  Co. 
110  Iowa,  GOO,  8 J  N.  W.  807»  the  parties  to 
this  insurance  contract  made  the  state- 
ments of  the  assured  material  to  the  is- 
suance of  the  policy.  I  am  clearly  of  opin- 
ion that  the  majority  are  in  error  in 
holding  there  is  no  testimony  sufficient  to 
take  the  case  to  a  jury  on  the  question  of 
false  and  fraudulent  representations  made 
by  the  assured.  This  is  the  reason  for  my 
dissent. 
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But  few  cases  have  dealt  with  the  ques- 
tion under  annotation.  It  will  be  noticed 
that  in  Murphy  v.  National  Travelers' 
Ben.  Asso.  ante,  338,  the  application  pro- 
vided that  it  was  based  upon  certain 
representations  of  facts,  all  of  which  the 
insured  certified  to  be  true,  complete, 
and  material  to  the  risk,  and  it  further 
provided  that  the  policy  should  be  void 
if  there  was  any  fraud  or  wilful  mis- 
representation, and  the  court  decided 
that  a  statement  that  the  insured's  in- 
come was  a  certain  amount  was  not  a 
warranty,  but  a  representation,  and  that 
the  evidence  in  the  case  failed  to  show 
that  the  representation  was  false  and 
known  to  be  false  by  the  insured. 

In  Heintz  v.  Continental  Casualty  Co. 
(1907)  121  App.  Div.  75, 105  N.  Y.  Supp. 
519,  where  a  representation  by  the  in- 
sured that  his  income  was  a  stated  sum 
per  week  was  made  a  warranty  under 
the  terms  of  the  policy,  and  the  insured 
had  no  such  income,  and  the  only  excuse 
for  the  discrepancy  was  that  the  state- 
ment was  made  inadvertently,  it  was 
held  that  there  was  a  breach  of  the  war- 
ranty, and  that  the  policy  was  unen- 
forceable. 

In   Everson   v.   General   Acci.  Fire  & 

Life  Assur.  Corp.  (1909)  202  Mass.  169, 1 

88  X.  E.  668,  a  statement  respecting  the 
L.R.A.1917C. 


insured's  income,  which  appeared  in  a 
rider  pasted  on  the  policy,  under  the 
heading,  "schedule  of  warranties  made 
by  the  insured  on  the  acceptance  of  this 
policy,"  was  held  to  be  not  a  condition, 
but  a  warranty,  it  appearing  that 
although  it  was  not  signed  by  the  insured, 
the  series  of  statements  of  which  it  was 
one  was  in  the  first  person,  and  related 
to  those  matters  respecting  which  in- 
formation would  be  needed  by  an  insurer 
in  order  to  determine  whether  to  take 
the  risk,  and  for  what  amount  and  for 
what  rate;  and,  regarded  as  a  warranty, 
it  was  held  to  have  been  made  "in  the 
negotiation"  of  the  insurance  contract, 
within  the  meaning  of  a  statute  provid- 
ing that  "no  .  .  .  warranty  made  in 
the  negotiation  of  a  contract  or  policy  of 
insurance  bv  the  assured  .  .  .  shall 
be  deemed  material  or  defeat  or  avoid 
the  policy  .  .  .  unless 
made  with  actual  intent  to  deceive,  or 
unless  the  matter  .  .  .  made  or  war- 
ranty increased  the  risk  of  loss."  The 
amount  of  the  plaintiff's  income  being 
left  somewhat  uncertain  on  the  evidence, 
the  court  apparently  held,  although  there 
is  some  ambiguity  in  the  opinion  at  this 
point,  that  the  question  whether  the 
statement  was  false,  and,  if  so,  whether 
the    plaintiff    intended    to    deceive,    or 
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whether  it  increased  the  risk,  were  prop- 
erly submitted  to  the  jury. 

The  court  in  Sawyer  v.  Equitable 
Acei.  Ins.  Co.  (1890)  42  Fed.  30,  ex- 
pressed the  view  that  it  was  doubtful 
whether  the  question  in  the  application 
as  to  the  insured's  ^^ wages"  was  pertinent 
in  any  case  except  where  the  insured  was 
under  a  fixed  salary,  it  appearing  that 
the  instruction  book  to  the  agents  in- 
variably referred  to  weekly  wages  or 
salary  until  the  adoption  of  a  rule,  after 
the  policy  in  suit  was  issued,  that  week- 
ly indemnity  should  not  be  granted  for 
more  than  two  thirds  of  the  weekly 
wages  or  "income^'  of  the  applicant. 

The  point  decided  in  this  case  was  that 
the  insurer  was  bound  by  the  act  of  its 
agent  in  filling  up  the  blank  with  refer- 
ence to  income  without  the  insured's 
knowledge  or  consent,  and  could  not 
rely  upon  the  agent's  statements  as 
breaches  of  warranty  by  the  insured,  and 
the  agent's  fraud  was  also  held  not  to 
avoid  the  contract,  on  the  ground  that 
the  minds  of  the  parties  never  met. 

It  has  been  held  that  the  insured's 
statement  as  to  the  amount  of  his  income 
is  immaterial  in  actions  to  recover  for 
death  or  the  loss  of  a  monber  of  the 
body,  for  which  a  fixed  sum  is  provided, 
where  there  is  also  a  provision  for  week- 
ly benefits  in  event  of  certain  incapaci- 
tating injuries. 

Thus,  in  ^tna  L.  Ins.  Co.  v.  Clayi)k)ol 
(1908)  128  Ky.  43,  107  S.  W.  326,  under 
such  a  policy,  it  was  held  that  the  repre- 
sentations of  the  insured  in  regard  to  his 
weekly  earnings  were  immaterial  in  an 
action  to  recover  a  fixed  amount  for  the 
loss  of  his  right  hand,  such  representa- 
tions being  material  only  in  a  case  in- 
volving the  right  to  weekly  indemnities. 
The  court  said:  ''Now,  it  is  manifest 
that  the  r^resentations  in  regard  to 
the  weekly  earnings  of  the  insured  have 
no  reference  to  his  right  to  recover  for 
the  accidental  loss  of  life  or  limb,  for 
which  a  round  sum  was  payable,  but  are 
only  material  to  the  question  of  weekly 
indemnitv.  It  was  to  the  interest  of  the 
company  to  remove  from  the  insured  all 
temptation  to  prolong  unnecessarily  his 
absence  from  his  vocation  under  the  in- 
demnity clause  of  the  policy,  and  there- 
fore, as  a  business  proposition,  it  would 
seek  to  limit  the  weekly  indemnity  to  a 
sum  less  than  the  insured  would  make  if 
at  his  business.  In  the  case  at  bar  the 
insured  was  entitled  under  the  policy 
sued  on,  to  the  round  sum  of  $2,500,  but 
no  weekly  indemnity  whatever.  There- 
fore the  indemnity  clause  of  the  policy 
has  no  material  bearing  upon  the  acci- 
L.RJ^.1917C. 


dent  sued  on.  Certainly,  if  the  insured 
had  lost  his  life  by  the  accidental  dis- 
charge of  the  gun,  the  question  of  weekly 
indemnity  would  have  been  entirely  dis- 
tinct from  the  risk  of  the  insured's 
death;  and  we  think  that  the  loss  of  the 
right  hand  was  as  clearly  separate  from 
the  question  of  weekly  indemnity  as 
would  have  been  the  loss  of  the  insured's 
life." 

This  decision  was  followed,  and  a  like 
result  reached,  in  Claypool  v.  Continental 
Casualty  Co.  (1908)  129  Ky.  682,  112 
S.  W.  835,  which  arose  out  of  the  same 
accident. 

A  similar  policy  to  those  involved  in 
the  preceding  cases  was  before  the  court 
in  Miller  v.  National  Casualty  Co.  (1916) 
62  Pa.  Super.  Ct.  417.  The  accident 
policy  there  provided  for  indemnity  for 
total  disability  at  the  rate  of  $60  per 
month  against  total  loss  of  time,  not  ex- 
ceeding a  certain  number  of  months,  and 
in  another  paragraph,  entitled  '^specified 
total  losses,"  provided  that,  in  the  event 
of  one  of  Gfpecified  total  losses  which 
should  result  from  bodily  injuries  with- 
in ninety  days  from  the  date  of  an  acci- 
dent 'Hhe  company  will  pay  in  lieu  of 
any  other  indemnity  the  principal  sum 
of  $600."  The  insured  was  drowned, 
and  in  an  action  to  recover  the  princi- 
pal sum  of  $600,  the  insurer  interposed 
as  a  defense  that  there  was  a  false  state- 
ment in  the  application  of  a  material 
warranty  by  reason  of  the  insured's 
statement  that  his  incbme  exceeded  33^ 
per  cent  of  the  indemnity  provided  for, 
and  merely  introduced  evidence  that  at 
the  time  the  application  was  signed  the 
applicant  received  $43.34  per  month  for 
his  services  from  8 :30  a.  M.  to  5 :30  p.  m. 
of  each  working  day.  The  court  took 
the  view  that  the  language  used  by  the 
insurer  was  ambiguous,  and  that  the 
statement  as  to  income  could  only  be 
regarded  as  a  representation,  and  was 
of  the  opinion  that  this  statement  was 
immaterial  in  a  suit  in  which  a  recovery 
of  the  principal  sum  was  sought,  and 
held  that  the  questions  of  materiality  and 
falsity  were  properly  left  to  the  jury, 
and  affirmed  a  judgment  for  the  plaintiff. 

In  Cornelius  v.  Central  Acei.  Ins.  Co. 
(1907)  218  Pa,  532,  67  Atl.  540,  where 
the  insured,  an  attorney  and  insurance 
solicitor  for  the  defendant,  had  been  in- 
structed not  to  take  applications  for 
policies  that  provided  for  a  weekly  in- 
demnity greater  than  three  fourths  of 
the  weekly  wages  or  income  of  the  in- 
sured, but  neither  the  application  nor 
the  policy  contained  any  statement  with 
reference  to  his  income,  it  was  held,  upon 
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its  appearing  that  his  earnings  at  times 
were  more  and  at  others  less  than  would 
warrant  an  application  for  the  amount 
of  the  policy,  that  an  instruction  that 
if,  in  making  his  application,  the  insured 


acted  in  good  faith,  with  no  intention  to 
obtain  over-insurance,  or  to  defraud  the 
company,  he  could  recover,  otherwise 
not,  was  as  favorable  to  the  defendant 
as  it  was  entitled  to.  J.  T.  W. 


MISSISSIPPI   SUPREME   COI7RT. 

(Division  B.) 

G.  G.  DEAN,  Appt., 

V. 

SOUTHERN    RAILWAY    COMPANY    IN 

MISSISSIPPI. 

(—  Miss.  — ,  73  So.  56.) 

Railroad  -^  liability  for  noise. 

A  railroad  company  is  not  liable  to  au 
owner  of  property  abutting  on  its  track  for 
mere  noise  caused  by  the  operation  of  cars 
on  a  spur  or  service  track,  although  it  is 
so  great  as  to  interfere  with  rest  and  con- 
versation, if  the  company  is  guilty  of  no 
negligence,  and  the  noise  is  not  sufficient  to 
constitute  a  nuisance. 
For  other  cases,  see  Bailroiids,  11,  d,  1,  in 

Dig.  1-52  AT.  B. 

(December  11,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Leflore  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  injuries  alleged  to 
have  been  caused  by  noise  from  the  opera- 
tion of  trains  over  defendant's  spur  track. 
Affirmed. 

Statement  by  Stevens,  J.: 

Mr.  Dean,  the  appellant,  is  a  resident 
citizen  of  Greenwood,  Mississippi,  and  in 
this  action  complains  of  the  Southern  Rail- 
way Company,  the  appellee,  on  account  of 
the  noise  made  by  the  operation  of  appel- 
lee's trains  over  and  upon  a  certain  spur 
or  service  track  placed  by  the  railway  com- 
pany in  the  city  of  Greenwood,  near  Mr. 
Dean's  home,  to  accommodate  the  business 
of  a  large  compress. 

At  the  time  this  suit  was  instituted  Mr. 
Dean  was  about  seventy  years  old,  and  was 


the  owner  of- a  lot  upon  which  was  his  resi- 
dence, a  servant's  house,  cook's  house,  and 
barn,  and  also  a  residence  constructed  by  him 
for  the  purpose  of  renting  to  tenants.  It 
appears  that  the  main  line  of  the  Southern 
Railway  Company  in  Mississippi  was  con- 
structed in  1888  or  1889  by  the  Georgia 
Pacific  Railroad  Company,  and  ran  across 
the  northern  end  of  block  1,  which  was  di- 
vided into  four  lots,  one  of  which,  lot  4, 
Mr.  Dean  purchased  in  1893  or  1894.  At 
the  time  he  purchased  his  lot  there  was  a 
residence  thereon,  into  which  he,  with  his 
family,  moved.  His  family  consists  of  him- 
self, his  wife,  his  adult  son,  Tom,  who  fur- 
nished the  money  to  pay  for  the  property, 
and  a  granddaughter  of  the  plaintiff.  One 
of  the  houses  was  constructed  by  Mr.  Dean, 
at  a  cost  of  $1,000,  after  he  purchased  the 
lot.  A  map  is  referred  to  by  counsel,  but 
this  map  is  not  in  the  record,  and  it  is 
difficult  to  determine  the  exact  measure- 
ments in  reference  to  the  location  of  plain- 
tiff's property  from  the  spur  track  in  ques- 
tion. It  appears,  however,  that  Mr.  Dean's 
home  adjoins  the  main  right  of  way  of  ap- 
pellee, and  that  about  a  year  before  the  in- 
stitution of  this  suit  a  spur  track  was  in- 
stalled by  the  railroad  company  across  the 
main  line  from  Mr.  Dean's  home ;  the  switch 
or  beginning  of  this  spur  track  being  about 
160  feet  northwest  of  Mr.  Dean's  prop- 
erty, and  projecting  a  distance  along  the 
northern  boundary  of  the  right  of  way,  esti- 
mated as  250  or  300  yards.  This  spur 
track  runs  into  a  large  compress,  and  was 
placed  there  for  the  purpose  of  unloading 
and  loading  cotton  handled  by  the  compress. 
This  is  a  suit  for  damages  to  plaintiff's 
property  by  reason  of  the  noise  made  by 
the  cars  of  appellee  as  they  are  drawn  in 
and  out  over  this  spur  track.  Plaintiff 
and  his  son  testify  that  in  placing  cars  on 


Note.  «•  The  general  subject  of  the  lia- 
bility of  a  railroad  for  creating  a  nuisance 
is  treated  in  the  notes  to  Missouri,  K.  &  T. 
R.  Co.  V.  Mott,.  70  L.R.A.  579;  Louisville 
&  N.  Terminal  Co.  v.  Lellyett,  1  L.R.A. 
(N.S.)  49:  and  Terrell  v.  Chesapeake  &  O. 
R.  Co.  32  L.R.A. (N.S.)  371;  and  see  also 
later  cases  in  this  series:  State  v.  Erie  R. 
Co.  46  L.R.A. (N.S.)  117;  Matthias  v.  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co.  51 
L.R.A. (N.S.)  1017;  RichardH  v.  Washing- 
ton Terminal  Co.  L.R.A.IOISA,  887;  and 
Church  of  St.  Anthony  v.  Pennsylvania  R. 
Co.  L.R.A.1015E,  623. 
L.R.A.19]7C. 


The  specific  question  as  to  the  right,  un- 
der the  constitutional  provision  against 
"damaging"  private  property  for  public  use 
without  compensation,  to  compensation  for 
consequential  damages  to  property,  no  part 
of  which  is  taken,  from  smoke,  noise,  dust, 
etc.,  incident  to  the  ordinary  operation  of  a 
railroad,  is  discussed  in  the  notes  to  Tide- 
water R.  Co.  V.  Shartzer,  17  L.R.A.(N.S.) 
1053,  and  Hyde  v.  Minnesota,  D.  &  P.  R. 
Co.  40  L.R.A. (N.S.)  48;  and  see  also  later 
cases,  Choctaw,  O.  &  G.  R.  Co.  v.  Drew,  44 
L.R.A.(N.S.)  38,  and  Taylor  v.  Chicago, 
M.  A  St.  P.  R.  Co.  L.R.A.1915E,  634. 
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this  side  track  what  is  known  as  ''running 
switches"  are  made,  some  of  the  cars,  when 
the  switch  is  thrown,  coming  up  on  the 
main  line  opposite  plaintiff's  house.  There 
is  evidence  that  the  noise  is  so  great  that 
plaintiff  and  his  family  cannot  rest  well 
at  night,  and  at  times  cannot  well  hear 
conversation  when  this  switching  is  going 
on.  There  is  evidence  also  that  the  steam 
engine  employed  for  the  purpose  of  placing 
and  taking  out  cars  buzzes,  and  thereby 
adds  to  the  noise  complained  of.  Mr.  Tom 
Dean,  plaintiff's  son,  testifies  that  that  por- 
tion 9f  the  spur  track  across  the  main  line 
directly  opposite  the  house  and  on  the  north 
side  of  the  main  line  is  about  225  feet  from 
the  dwelling  house. 

At  the  conclusion  of  plaintiff's  testimony 
there  was  a  motion  to  exclude  the  evidence 
and  to  grant  a  peremptory  instruction  in 
favor  of  appellee.  This  motion  was  by  the 
court  sustained,  and  judgment  accordingly 
entered  in  favor  of  the  defendant.  From 
this  judgment^  appellant  appeals. 

Mr.  Monroe  McClnrsr  for  appellant. 

Messrs.  Catchlngs  &  Gatchlngs,  for  ap- 
pellee : 

Such  injuries  or  such  suffering  as  may 
be  caused  by  noises  which  necessarily  re- 
sult from  the  operation  of  railway  trains  is 
damnum  absque  injuria. 

Austin  V.  Augusta  Terminal  R.  Co.  108 
Ga.  671,  47  L.R.A.  755,  34  S.  E.  854 ;  Pause 
V.  Atlanta,  98  Ga.  98,  58  Am.  St.  Rep.  290, 
26  S.  E.  489;  Church  of  St.  Anthony  v. 
Pennsylvania  R.  Co.  L.R.A.1915E,  623,  125 
C;  C.  A,  629,  207  Fed.  897 ;  Taylor  v.  Chi- 
cago, M.  &  St  P.  R.  Co.  85  Vash.  692, 
L.R.A.1916E,  634,  148  Pac.  887. 

Stevens,  J.,  delivered  the  opinion  of  the 
court : 

While  the  evidence  on  behalf  of  plaintiff 
in  the  court  below  undisputably  shows  that 
the  noise  from  the  operation  of  appellee's 
freight  trains  over  and  along  the  spur 
track  complained  of  is  at  times  very  great, 
so  much  so  that  plaintiff  could  not  some- 
times sleep  well  at  nights,  and  at  times 
could  not  well  hear  a  conversation  in  his 
home,  we  are  nevertheless  forced  to  the  con- 
clusion that,  under  the  facts  of  this  record, 
a  case  was  not  made  out,  and  the  action  of 
the  court  below  in  excluding  plaintiff's  tes- 
timony should  be  approved. 

llie  residence  of  plaintiff  is  on  the  south 
side  of  the  right  of  way  over  which  the 
main  line  of  railway  runs,  and  this  resi- 
dence faces  south.  The  spur  track  was  in- 
stalled on  the  opposite  side  of  the  main 
line,  north  of  plaintiff's  property,  and  leads 
to  and  is  made  necessary  by  the  business 
done  by  and  at  a  large  compress.  This  spur 
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track  in  no  wise  invades  the  plaintiff's  prop- 
erty, but  is  on  the  private  right  of  way  of 
the  railroad.  It  does  not  run  over  or  along 
any  street  in  front  of  plaintiff's  property. 
Tliere  is  no  complaint  or  proof  that  smoke, 
dust,  sparks,  or  cinders  are  projected  by 
appellee's  engines  and  trains  over  and  upon 
any  of  plaintiff's  property.  The  sole  ground 
of  complaint  is  the  noise  produced  by  the 
operation  of  cars. 

It  may  be  conceded  that  noise,  under 
some  circumstances,  may  be  so  great  as  to 
amount  to  a  private  nuisance.  The  evidence 
in  the  instant  case  shows  that  the  noise  oc- 
casioned by  the  use  of  the  spur  track  is  no 
greater  than  is  necessary  in  the  operation 
of  the  trains  and  the  doing  of  needed 
switching.  Plaintiff  does  not  complain  of 
private  switchyards  installed  by  the  rail- 
road company.  The  spur  track  here  com- 
plained of  is  a  service  track,  made  neces- 
sary for  the  depositing  and  taking  aboard 
of  large  quantities  of  cotton  handled  by  a 
large  compress, — ^the  legitimate  railroad 
business  required  by  a  legitimate  compress 
business.  There  is  no  contention  by  appel- 
lant that  this  service  track  is  unnecessary, 
or  that  there  is  any  negligence  by  the  rail- 
road company,  either  in  the  selection  of  its 
engines  and  cars  or  in  the  way  they  are 
handled  and  switched  at  this  point.  The 
compress  company  had  the  right  to  call  for 
the  installation  of  this  service  track,  and, 
if  the  railroad  company  should  decline  to 
install  or  furnish  this  track,  it  could  be 
compelled  to  do  so  by  the  Railroad  Commis- 
sion. The  business  done  over  this  spur 
track,  therefore,  is  the  same  character  of 
business  done  at  the  regular  freight  depots. 
The  spur  track  was  installed  to  serve  the 
public  generally,  and  the  act  of  installa- 
tion must  be  characterized  as  a  public,  and 
not  a  private,  act  of  the  railway  company. 
The  noise  produced  by  the  defendant's 
trains  over  and  upon  this  spur  track  falls 
in  the  same  class  as  the  noise  produced  by 
the  operation  of  trains  over  the  main  line 
of  railway.  Railroad  trains  cannot  be 
operated  without  noise.  A  material  amount . 
of  noise  is  produced  by  steam  railways, 
street  railways,  manufactories,  automobiles, 
and  various  other  agencies  employed  by 
modern  civilization.  If  railway  trains  were 
noiseless,  then  it  would  profit  one  nothing 
to  stop  and  listen  at  a  crossing.  The  great- 
er weight  of  authority  sustains  the  holding 
that  any  injury  which  is  a  result  of  noise 
produced  by  the  operation  of  trains  on  main 
lines,  even  though  it  may  at  times  incon- 
venience and  irritate,  is  damnum  absque 
injuria. 

The  legal  principles  contended  for  by 
learned  counsel  for  appellant  are,  in  the 
main,  perfectly  sound,  but  inapplicable  to 


348 


MISSISSIPPI  SUPREMK  COURT. 


the  facts  of  this  case.  It  may  be  conceded 
that  a  railroad  company  is  not  protected 
by  its  charter  in  creating  a  private  nui- 
sance. It  cannot  locate  its  machine  shops, 
roundhouses,  coal  cliutes,  water  tanks,  or 
private  switch  yards  near  or  adjacent  to 
private  propert}^  under  such  circumstances 
as  to  create  a  private  nuisance  and  thereby 
depreciate  or  damage  private  property.  In 
the  placing  or  construction  of  these  con- 
veniences the  railroad  company  has  the  pow- 
er of  selection;  its  act  in  placing  or  install- 
ing these  necessary  conveniences  must  be 
classed  as  the  private  acts  of  a  public  cor- 
poration. In  placing  these  conveniences  it 
has  no  greater  rights,  of  course,  than  any 
individual  or  private  corporation  would  en- 
joy. But  in  the  installation  of  a  spur  track 
like  the  one  here  complained  of  the  rail- 
road company  has  no  option.  It  must  afford 
the  service,  and  in  doing  so  it  is  serv- 
ing th^  public  generally.  The  cotton  in- 
dustry of  the  country  demands  compresses, 
and  the  patronizing  public  have  a  right 
to  have  their  cotton  transported  by  appel- 
lee and  deposited  at  this  compress,  and 
taken  therefrom  as  occasion  demands.  If 
the  railroad  company  operates  trains  prop- 
erly equipped  and  in  the  usual  way,  with- 
out negligence,  the  noise  produced  is  a  nec- 
essary incident  to  the  business  done  by 
appellee  as  a  common  carrier.  This  dis- 
tinction is  clearly  drawn  and  the  doctrine 
abundantly  supported  by  the  leading  case 
relied  upon  by  counsel  for  appellant.  Coun- 
sel relies  with  confidence  on  the  case  of 
Matthias  v.  Minneapolis,  St.  P.  &.  S.  Ste. 
M.  R.  Co.  125  Minn.  224,  51  L.R.A.(N.S.) 
1017,  146  N.  W.  353,  and  says  in  his  brief 
that  this  case  "was  presented  with  great 
research  and  learning;  the  court  gave  the 
case  the  greatest  consideration,  and  the 
opinion  is  of  the  highest  order  of  ability." 

Looking  to  the  opinion^  then,  in  the  Mat- 
thias Case,  we  quote  with  approval  the  very 
distinction  made  by  it  and  all  of  the  lead- 
ing authorities.     The  court  says: 

"And  as  sustaining  the  view  hereinbefore 
expressed  that  railroad  shops,  roundhouses, 
and  switch  yards  like  the  one  in  question 
here  stand  on  a  different  footing  from 
tracks  between  stations,  passing  tracks, 
depots,  freight  houses,  and  yards  for  re- 
ceiving and  delivering  shipments,  in  respect 
to  their  location  and  operation  being  a  pri- 
vate injury  or  nuisance  which  the  law  will 
redress,  may  be  cited  Cogswell  v.  New  York, 
N.  H.  &  H.  R.  Co.  103  N.  Y.  10,  57  Am.  Rep. 
701,  8  X.  E.  537;  Spring  v.  Delaware,  L. 
&  W.  R.  Co.  88  Hun,  385,  34  N.  Y.  Supp. 
810;  Wylie  v.  Elwood,  134  111.  281,  9  L.R.A. 
726,  23  Am.  St.  Rep.  673,  25  N.  E.  570; 
Louisville  &  N.  Terminal  Co.  v.  Lellyett, 
114  Tenn.  368,  I  L.RA.(N.S.)  49,  85  S.  * 
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W.  881.  In  the  last-named  case  it  is 
held  that  a  terminal  railway  company,  in 
exercising  the  discretion  conferred  by  th^ 
legislature  to  locate  its  yards  and  ter- 
minal facilities,  acts  at  its  peril  not  to 
create  a  nuisance  to  neighboring  properly. 
There  the  plaintiff's  property  was  225  feet 
away  from  the  original  tracks;  the  ter- 
minals were  located  beyond  these.  The 
court  says;  *\Ve  are  of  opinion  that,  in  so 
far  as  the  growth  and  increase  of  travel 
and  traffic  into  and  through  the  station 
has  brought  discomfort  to  plaintiff,  he  is 
without  remedy.  In  other  words,  the  roads 
have  the  right  to  accommodate  thdr  in- 
creasing traffic  and  travel  without  liability, 
so  long  as  their  trains  are  operated  with- 
out negligent  disregard  of  the  comfort  and 
usable  value  of  plaintiff's  property,  and,  for 
this  purpose,  to  lay  such  additional  tracks, 
[side  tracks]  and  switches  into  and  through 
the  station  as  may  be  required  to  accom- 
modate such  travel  and  traffic,  both  pas- 
senger and  freight,  and  it  is  only  for  the 
additional  conveniences  of  roundhouses, 
sandhouses,  coal  bins,  coal  chutes,  and  the 
switch  yards  and  tracks  necessary  to  oper- 
ate such  additional  conveniences,  which 
might  be  located  elsewhere,  though  not  so 
advantageously,  perhaps,  that  the  plaintiff 
can  complain,  if  they  materially  damage 
plaintiff's  property.*  In  Townsend  v.  Nor- 
folk R.  &  Light  Co.  105  Va.  22,  4  L.R.A. 
(N.S.)  87,  115  Am.  St.  Rep.  842,  52  S.  i:. 
970,  8  Ann.  Cas.  558,  it  was  said:  'Dam- 
age occasioned  by  the  location  of  a  power 
house  (for  the  railway)  does  not  stand 
upon  th^  same  footing  as  damage  resulting 
from  the  operation  of  a  railway  along  an 
unauthorized  route.'     .     .     . 

*'Ca8es  relied  on  by  defendant  come  near- 
ly all  within  the  principle  conceded  by 
plaintiff,  namely,  that  in  so  far  as  dis- 
turbance, smoke,  and  dust  emanate  from 
the  operation  of  a  railroad  between  and  at 
stations,  there  is  no  redress  for  the  individ- 
ual who  may  suffer  in  the  use  and  enjoy- 
ment of  his  property.  Church  of  Jesus 
Christ,  L.  D.  S.  v.  Oregon  Short  Line  R. 
Co.  36  Utah,  238,  23  L.R.A. (N.S.)  860,  140 
Am.  St.  Rep.  819,  103  Pac.  243,  was  a  case 
where  increasing  traffic  required  additional 
operating  or  passing  tracks.  Hyde  v.  Min- 
nesota, D.  &  P.  R.  Co.  29  S.  D.  220,  40 
L.R.A. (N.S.)  48,  136  N.  W.  92,  related  to 
tracks  in  connection  with  a  properly  located 
depot.  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Sliaw, 
99  Tex.  559,  6  L.R.A.(N.S.)  245,  122  Am. 
St.  Rep.  663,  92  S.  W.  30,  is  evidently  not 
out  of  harmony  with  Rainey  v.  Red  River, 
T.  &  S.  R.  Co.  99  Tex.  276,  89  S.  W.  768, 
3  L.R.A.(N.S.)  590,  122  Am.  St.  Rep.  622, 
90  S.  W.  1096,  13  Ann.  Cas.  580,  for  it 
relates  to  the  necessary  facilities  and  opera- 
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tions  of  trains  at  a  properly  located  station. 
It  holds  that  personal  discomfort  to  adjoin- 
ing proprietors,  occasioned  by  the  opera- 
tion of  cars  in  the  station  yards  cannot 
be  made  the  basis  of  a  cause  of  action 
against  a  railroad  company,  when  there  is 
nothing  improper  in  its  selection  of  the 
particular  locality  for  its  tracks  or  in  the 
operation  of  its  cars  thereon,  and  no  depre- 
ciation in  the  value  of  the  complainant's 
property  therefrom.  The  court  says:  *It 
is  hardly  necessary  to  add  that  side  tracks 
at  such  stations  are  an  essential  part  of  the 
road,  and  are  as  much  authorized  and  re- 
quired as  the  main  line  and  station.  It 
cannot  be  held,  therefore,  that  the  mere 
location  of  such  tracks  and  stations  near 
the  property  of  others  gives  rise  to  the  lia- 
bility here  asserted.  If  so,  the  same  liabil- 
ity would  arise  to  everyone  who  might  be 
annoyed  by  trains  passing  along  the  main 
line,  for  no  reason  could  be  given  for  lia- 
bility in  one  case  which  would  not  be  valid 
in  support  of  it  in  the  other;  and  yet  it 
has  often  been  held  that  no  such  liability 
can  be  sustained  consistently  with  the  law 
which  authorizes  the  construction  of  such 
quasi  public  works.'  Dolan  v.  Chicago,  M. 
&  St.  P.  R.  Co.  118  Wis.  362,  95  N.  W.  385, 
holds  that  the  undesirable  consequences  to 
nearby  property  from  the  location  of  a  rail- 
road stockyard  for  receiving  cattle  for  ship- 
ment, as  required  by  statute,  does  not  con- 
stitute a  private  nuisance  if  constructed 
and  managed  with  reasonable  care.  Even  in 
the  absence  of  a  statute  on  the  subject,  pub- 
lic convenience,  as  already  iatii.iated,  would 
in  most  instances  require  shipping  stock- 
yards near  or  at  the  statipn." 

It  will  be  observed  that  the  Minnesota 
court  referred  to  the  case  of  Townsend  v. 
Norfolk  R.  &  Light  Co.  supra,  involving 
the  location  of  a  power  house.  It  was  held 
that  the  railroad  compajay  bad  no  right  to 
locate  its  power  house  at  a  place  and  in  a 
way  to  create  a  nuisance;  that  its  act  in 
so  doing  was  the  private,  and  not  the  pub- 
lie,  act  of  a  corporation.  And  the  same 
distinction  is  made  and  the  same  doctrine 
applied  in  the  well-reasoned  case  of  Terrell 
v.  Chesapeake  &  O.  R.  Co.  110  Va.  340,  32 
L.R.A.(X.S.)  371,  66  S.  E.  55.  The  court, 
by  Cardwell,  J.,  says:  "It  cannot  be  main- 
tained that  the  storing,  blowing  out,  clean- 
ing, and  firing  of  engines  on  an  open  yard 
is  more  incidental  to  the  public  function  of 
carrying  passengers  than  a  roundhouse  for 
the  sheltering  of  engines,  or  a  power  house 
for  the  generation  of  electrical  power.  The 
one  is  not,  when  considered  on  a  demurrer 
to  a  declaration  or  to  a  plea  setting  up 
such  a  defense,  any  more  incidental  to  the 
performance  of  the  public  function  of  the 
carrier  than  the  other.  The  true  distinc- 
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tion  between  a  public  and  a  private  func- 
tion, when  exercised  by  a  public  service  cor- 
poration, is  80  lucidly  and  exhaustively 
drawn  in  the  Townsend  Case  that  little 
need  be  added  to  what  is  there  said.  As 
a  preface  to  the  discussion  of  the  question 
in  that  case  the  opinion  says:  'A  public 
servicie  corporation  is  to  be  considered  in 
two  aspects.  It  has  duties  which  it  owes 
to  the  public,  and  which  it  must  perform. 
It  has  other  duties,  not  of  a  public  nature, 
which  are  incidental  to  those  of  a  public 
character,  in  the  performance  of  which  it 
stands  upon  the  footing  of  a  private  cor- 
poration. With  respect  to  the  duties  of  the 
first  class,  it  may  be  said  that,  in  doing 
that  which,  under  the  law,  it  may  be  re- 
quired to  do,  it  cannot  be  considered  as 
doing  an  unlawful  act;  and,  if  a  lawful 
act  be  done  without  negligence,  any  injury 
which  it  occasions  is  damnum  absque  in- 
J  una. 

The  principle  announced  in  the  Townsend 
Case  is  the  underlying  principle  which  gov- 
erned the  decision  of  our  own  court  in  the 
case  of  King  v.  Vicksburg  R.  ft  Light  Co.  88 
Miss.  456,  6  L.R.A.(N.S.)  1036,  117  Am. 
St.  Rep.  749,  42  So.  204.  The  facts  of  the 
instant  case  differentiate  it  from  the  case 
of  Alabama  ft  V.  R.  Co.  ▼.  King,  93  Miss. 
379,  22  L.R.A.(N.S.)  603,  47  So.  857.  In 
the  last-named  case  there  is  evidence  that 
the  railroad  company  projected  soot,  smoke, 
and  dirt, — deleterious  agencies.  The  legal 
principles  that  should  control  the  instant 
case  are  announced  with  clearness  and  abil- 
ity in  the  case  of  Church  of  St.  Anthony  v. 
Pennsylvania  R.  Co.  L.R.A.1915E,  623,  125 
C.  C.  A.  629,  207  Fed.  897.  The  opinion  of 
Judge  Gray  in  that  case  appears  to  us  a 
just  and  sound  pronouncement,  and  many 
of  the  authorities  referred  to  by  Judge  Gray 
are  in  point  here.  The  opinion  clearly  dif- 
ferentiates the  case  at  bar  from  the  leading 
case  of  Baltimore  ft  P.  R.  Co.  v.  First 
Baptist  Church,  108  U.  S.  3X7,  27  L.  ed. 
739,  2  Sup.  Ct.  Rep.  719;  as  also  the  so- 
called  "Elevated  Railroad  Cases."  [Lahr 
V.  Metropolitan  Elev.  R.  Co.  104  N.  Y.  268, 
10  N.  E.  628;  Story  v.  New  York  Elev.  R. 
Co.  90  N.  Y.  122,  43  Am.  Rep.  146;  Bohm 
V.  Metropolitan  Elev.  R.  Co.  (Somers  v. 
Metropolitan  Elev.  R.  Co.)  129  N*.  Y.  576, 
34  L.R.A.  344,  29  N.  E.  802;  Sperb  v.  Metro- 
politan Elev.  R.  Co.  137  N.  Y.  155,  20 
L.R.A.  752,  32  N.  E.  1050.]  Cases  exist 
where  a  water  hydrant  or  tank  or  other 
structure  placed  by  a  railroad  company  on 
a  public  street  has  interfered  with  the  right 
of  ingress  or  egress  to  private  property.  It 
is  stated  by  Judge  Gray  in  Church  of  St. 
Anthony  v.  Pennsylvania  R.  Co.  supra,  that 
"it  is  not  denied  that  the  railroad  of  the 
'  defendant,  as  here  complained  of,  was  law- 
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fully  located,  as  authorized  by  the  legisla- 
ture of  New  Jersey  and  for  the  public  pur- 
poses stated  in  its  charter.  To  fulfil  these 
public  purposes,  it  was  authorized,  among 
other  things,  to  use  steam  for  the  propul- 
sion of  its  engine  and  the  movement  of  its 
trains.  Steam,  of  course,  cannot  be  created 
except  by  the  combustion  of  fuel,  and  the 
combustion  of  fuel  inevitably  produces  more 
or  less  smoke.  These  usual  and  normal  re- 
sults of  the  operation  of  a  railroad,  like  the 
noises  created  by  the  movement  of  its  trains, 
are  necessarily  contemplated  and  taken  into 
account  by  the  legislature  that  authorizes 
its  construction.  They  enter  into  the  com- 
mon experience  of  modern  life  and  are  recog- 
nized as  necessary  accompaniments  of  the 
convenience  and  advantages  which  railroad 
transportation  brings  to  the  public.  Their 
sufferance  is  one  of  the  penalties  of  living 
in  a  large  community  like  a  city.  The  an- 
noyance and  inconvenience  occasioned 
thereby  are  to  be  viewed  from  the  same 
legal  standpoint  as  are  the  annoyance  and 
inconvenience  necessarily  suffered  by  those 
who  live  along  a  turnpike  or  other  highway. 
Some  dust  and  noise  arising  from  the  traffic 
along  such  highways  are  the  necessary  and 
unavoidable  incidents  of  the  authorized  and 
lawful  use  thereof.  The  same  may  be  said 
of  the  noise  of  street  cars.  It  is  an  un- 
doubted annoyance  to  the  people  living 
along  their  route.  To  many  people  it  is 
a  serious  annoyance,  often  interfering  with 
sleep  and  quiet  home  life.  As  said  by  Judge 
McPherson  in  the  case  of  Bunting  v.  Penn- 
sylvania R.  Co.  (C.  C.)  189  Fed.  651,  the 
perfectly  proper  use  of  these  vehicles  con- 
stitutes an  annoyance,  from  which  people 
suffer  and  sometimes  seriously,  but  this  in- 


convenience is  an  injury  for  which  there  is 
no  redress." 

It  is  a  matter  of  regret  that  appellant 
has  experienced  so  much  inconvenience 
from  the  operation  of  appellee's  trains.  It 
will  be  noted,  however,  that  he  purchased 
this  property  at  a  time  when  the  railroad 
was  in  operation  and  after  the  railroad  com- 
pany had  acquired  its  lawful  right  of  way. 
Appellee  is  doing  nothing  more  than  making 
use  of  its  right  of  way  for  the  lawful  and 
proper  operation  of  its  trains  and  to  ac- 
complish the  purposes  for  which  it  waa 
chartered  and  for  which  it  condemned  and 
paid  for  a  right  of  way.  We  do  not  think 
the  facts  of  this  case  establish  the  existence 
of  a  private  nuisance.  If  they  did,  it  would 
seem  to  follow  that  appellant  would  have 
the  right  to  maintain  a  bill  in  equity  to 
abate  the  nuisance.  It  was  held  in  Griveau 
V.  South  Chicago  City  R.  Co.  130  111.  App. 
519,  that  noise  alone  is  insufficient  to  sus- 
tain an  action  for  damages  against  a  rail- 
road company.  To  the  same  effect  is  the 
holding  in  Aldrich  v.  Metropolitan  West 
Side  Elev.  R.  Co.  195  111.  456,  57  L.R.A.  237, 
63  N.  E.  155.  It  was  well  said  by  Chief 
Justice  Simrall,  speaking  for  our  court  in 
Green  v.  Lake,  54  Miss.  540,  28  Am.  Rep. 
378:  "The  complainants  prefer  to  live  in 
a  city  from  motives  which  induce  others  to 
do  the  same  thing  in  numbers  sufficient  to 
constitute  a  city.  Such  a  community  has  its 
advantages  and  its  inconveniences.  Of  the 
latter  are  dust,  smoke,  noise,  and  increased 
risk  of  conflagration.  The  elements  which 
make  up  the  city  are  its  trade,  commerce^ 
and  manufactures;  incident  to  them  are  the 
noise  of  machinery,  the  presence  of  dust, 
and  air  less  pure  than  in  the  country." 

Affirmed. 


VERMONT   SUPREME   COURT. 

ANNIE  W.  STANYAN 

V. 

SECURITY  MUTUAL  LIFE  INSURANCE 

COMPANY. 

(—  Vt.  — ,  99  Atl.  417.) 

Insurance  —  irregular  marks  In  blank 
—  effect. 

1.  Irregular  marks  in  a  blank  left  for  ex- 
ceptions in  an  application  for  reinstate- 
ment of  a  life  insurance  policy  do  not  indi- 

Note.  —  The  effect  of  qualifying  state- 
ments or  warranties  in  contracts  of  insur- 
ance by  words  "to  best  of  my  knowledge 
and  belief,*'  or  words  of  like  import,  is  con- 
sidered in  the  note  to  Smith  v.  Prudential 
Ins.  Co.  43  L.R.A.(N.S.)  431,  and  other 
notes  there  cited. 
L.R.A.1917C. 


cate  that  there  are  no  exceptions,  but  that 
no  statement  as  to  exceptions  is  given. 
For  other  cases,  see  Insurance^  III.  ff,  im 
Dig.  1-52  N.  8. 

Same  —  warranty  —  unknown  condi- 
tions. 

2.  The  existence  of  unknown  conditions 
tending  to  shorten  the  life  of  the  applicant 
does  not  nullify  a  policy  of  insurance  under 
a  provision  in  the  application  that  appli- 
cant warrants  that  he  is,  to  the  best  of  his 
knowledge  and  belief,  in  sound  health  and 
that  there  are  no  conditions  "of  my  person 
or  occupation  tending  to  impair  my  healthy 
injure  my  constitution,  or  shorten  my  life." 
For  other  cases,  see  Insurance,  III,  e,  2,  b, 

in  Dig,  1-52  N.  8, 

(January  3,  1917.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the     County     Court     for     Washington 
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County,  made  during  the  trial  of  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  life  insurance  policy,  which  re- 
sulted in  a  verdict  in  plaintiff's  favor.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  H.  Deavitt,  for  defendant: 

The  expression,  "1  hereby  warrant  and 
declare  that  I  have  not  received  nor  re- 
quired the  services  or  advice  of  any  physi- 
cian since  the  date  of  my  last  payment  to 
the  said  company,  except  .  .  .  and  that 
no  proposal  to  insure  my  life  has  been  de- 
clined or  postponed,"  amounts  to  a  warran- 
ty that  there  is  no  exception,  and  that  the 
insured  has  not  received  nor  required  the 
services  or  advice  of  any  physician  since 
the  date  of  the  last  payment. 

Fish  V.  Metropolitan  L.  Ins.  Co.  73  N.  J. 
L.  619,  64  Atl.  109;  Powers  v.  North  East- 
em  Mut.  Life  Asso.  60  Vt.  630;  Schofield 
y.  Metropolitan  L.  Ins.  Co.  79  Vt.  161,  64 
Atl.  1107,  8  Ann.  Cas.  1152;  Metropolitan 
L.  Ins.  Co.  V.  Brubaker,  78  Kan.  146,  18 
L.R.A.(N.6.)  362,  130  Am.  St.  Rep.  356, 
96  Pac.  62,  16  Ann.  Cas.  267;  Cobb  v. 
Covenant  Mut.  Ben.  Asso.  153  Mass.  176,  10 
L.R.A.  666,  25  Am.  St.  Rep.  619,  26  N.  £. 
230;  Fitzgerald  v.  Metropolitan  L.  Ins.  Co. 
_  vt.  — .,  98  Atl.  498. 

The  general  fact  of  insured's  physical 
condition  cannot  be  shown  by  hearsay  evi- 
dence. 

Mobile  L.  Ins.  Co.  v.  Morris,  3  Lea,  101, 
31  Am.  Rep.  631;  Edington  v.  Mutual  L. 
Ins.  Co.  67  N.  Y.  185;  Schwarsbach  v.  Ohio 
Valley  Protective  Union,  25  W.  Va.  622,  62 
Am.  Rep.  227. 

Mr.  H.  G.  Shurtleff,  for  plaintiff: 

A  declaration  by  insured  to  the  examin- 
ing physician,  relating  to  physical  condi- 
tion, at  the  time  the  examination  was  made, 
was  proper. 

Earl  V.  Tupper,  45  Vt.  276;  Bagley  v. 
Mason,  69  Vt.  176,  37  Atl.  287;  Brown  v. 
Mt.  Holly,  69  Vt.  364,  38  Atl.  69;  Hawkes  v. 
Chester,  70  Vt.  271,  40  Atl.  727,  4  Am. 
Xeg.  Rep.  693;  Sheldon  v.  Wright,  80  Vt. 
298,  67  Atl.  807;  Graves  v.  Waitsfield,  81 
Vt.  84,  69  Atl.  137;  Hathaway  v.  National 
L.  Ins.  Co.  48  Vt.  335;  Knox  v.  Wheelock,  54 
Vt.  160;  Wilkins  v.  Brock,  81  Vt.  332,  70 
Ati.  672. 

There  was  no  question  but  that  the  in- 
sured made  the  warranties,  but  the  burden 
was  on  the  defendant  to  establish  their 
breach. 

Guiltinan  v.  Metropolitan  L.  Ins.  Co.  69 
Vt.  469,  88  Atl.  315. 

The  calling  of  a  physician  to  relieve  some 
temporary  indisposition  cannot  be  consid- 
ered as  a  consultation  under  the  circum- 
stances, and  the  court  was  right  in  charg- 
L.RJ^.1917C. 


ing  that  the  insured  did  not  warrant  this 
statement  to  be  without  any  qualification. 
Billings  V.  Metropolitan  L.  Ins.  Co.  70  Vt. 
482,  41  Atl.  516. 

Pollers,  J.,  delivered  the  opinion  of  the 
court: 

At  the  time  of  his  death,  Lyman  Ramsay^ 
of  Wentworth,  New  Hampshire,  was  carry* 
ing  a  policy  in  the  defendant  company  for 
the  benefit  of  the  plaintiff.  This  policy  had 
been  allowed  to  lapse  on  account  of  the  non- 
payment of  premiums  due  in  January  and 
April,  1909,  but  it  was  reinstated  under  an 
application  dated  June  19,  1909.  This  ap- 
plication was  signed  by  Ramsay,  and  read 
in  part  as  follows:  "I  hereby  request  that 
I  may  be  restored  to  membership  in  said 
company  and  that  the  above-mentioned  sum 
be  accepted  in  payment  of  my  premium  now 
past  due,  and  as  a  condition  of  the  same 
being  accepted  and  my  membership  restored^ 
and  policy  again  put  in  force,  I  hereby  war- 
rant and  declare  that  I  have  not  received 
nor  required  the  services  or  advice  of  any 
physician  since  the  date  of  my  last  payment 
to  said  company,  except.    .     .     .*' 

After  this  word  *'except,"  there  is  a  blank 
in  the  printed  form  used,  in  which  three 
irregular  marks  appear,  made  with  a  pen^ 
presumably  at  the  time  the  application  was 
filled  out. 

The  defendant  moved  for  a  verdict,  and 
the  first  question  for  our  consideration 
arises  under  this  clause  of  the  application. 
That  this  statement^  whatever  it  may  turn 
out  to  be  when  properly  construed,  amounts 
to  a  warranty,  which,  if  untrue,  avoids  the 
policy,  is  practically  conceded  by  the  plain- 
tiff; so  we  proceed  at  once  to  the  question 
of  its  scope  and  effect. 

It  was  held  in  Billings  v.  Metropolitan 
L.  Ins.  Co.  70  Vt.  477,  41  Atl.  616,  that  the 
omission  to  answer  a  question  in  an  appli- 
cation for  insurance  is  not  a  warranty  that 
there  is  nothing  to  answer,  and  that,  in  case 
of  a  partial  answer,  the  warranty  cannot 
be  extended  beyond  the  answer  actually 
given.  This  rule,  the  logic  of  which  is 
obvious,  would  require  us  to  hold  that,  if 
the  blank  after  the  word  "except''  had  been 
left  wholly  unfilled,  there  would  have  been 
no  warranty  that  there  was  no  exception  to 
record.  The  defendant  recognizes  this,  and 
insists  that  the  insertion  of  the  three  ir- 
regular marks  turns  what  would  otherwise 
be  nothing  into  an  express  negation.  But 
an  unbending  rule  requires  us  to  construe 
the  application  against  the  company,  and 
we  cannot  say  that,  as  matter  of  law,  these 
shapeless  characters,  which  have  no  mean- 
ing of  their  own,  are  here  equivalent  to  the 
words,  "None,"  "No  exception,"  or  any  such 
expression.    On  the  contrary,  the  only  mean- 
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ing  Avhich  they  have  or  convey  is  that  the 
exception  contained  in  the  answer  is  noted 
by  the  applicant  and  left  unanswered.  Man- 
hattan L.  Ins.  Co.  V.  P.  J.  Willis  &  Bro.  8 
C.  C.  A.  594,  23  U.  S.  App.  103,  60  Fed.  236, 
is  directly  in  point.  There  the  blanks  left 
after  certain  questions  in  the  application 
were  left  unfilled,  except  that  the  common 
check  mark  was  made  in  them;  and  it  was 
held  that  the  check  marks  notified  the 
company  that  the  applicant  noted  but  did 
not  answer  the  questions,  and  that  by  its 
acceptance  of  the  application  the  company 
waived  answers  thereto. 

As  left,  the  answer  in  the  application  be- 
fore us  was  manifestly  incomplete  and 
comes  within  the  holding  in  the  Billings 
Case.  The  company,  by  reinstating  the 
policy  without  further  inquiry,  waived  a 
full  and  complete  answer.  Liberty  Hall 
Asso.  V.  Housatonic  Mut.  F.  Ins.  Co.  7  Gray, 
261;  Owen  v.  Metropolitan  L.  Ins.  Co.  74 
N.  J.  L.  770,  122  Am.  St.  Rep.  413,  67  Atl. 
25. 

The  application  for  reinstatement  con- 
tained another  statement  which  reads  as 
follows:  "And  I  do  further  warrant  and 
declare  that  I  am,  to  the  best  of  my  knowl- 
edge and  belief,  in  sound  health,  and  free 
from  any  symptoms  of  disease,  and  that 
t^ere  is  now  no  condition  of  my  person  or 
occupation  tending  to  impair  my  health,  in- 
jure my  constitution,  or  shorten  my  life." 

The  alleged  falsity  of  the  last  part  of  this 
statement  was  assigned  as  a  groimd  for  sus- 
taining the  defendant's  motion  for  a  verdict. 

If  by  a  proper  construction  of  the  whole 
statement  the  phrase  "to  the  best  of  my 
knowledge  and  belief  affects  it  in  all  of 
its  assertions,  it  is  impossible  to  sustain 
the  defendant's  position,  for  the  record  dis- 
closes nothing  to  impugn  the  honesty  and 
good  faith  of  the  assured  in  making  it,  and 
the  burden  of  proof  was  on  the  defendant. 
Sohofield  V.  Metropolitan  L.  Ins.  Co.  79  Vt. 
161,  64  Atl.  1107,  8  Ann.  Cas.  1152. 

As  we  have  already  suggested,  so  far  as 
construction  is  involved,  it  is  to  be  against 
the  company  and  in  aid  of  the  claimant. 
Language  is  to  be  interpreted  in  the  sense 
intended  by  the  parties,  and  the  meaning 
and  application  of  phrases  and  sentences 
is  to  be  as  understood  by  them,  though  the 
instrument  be  susceptible  of  a  different  in- 
terpretation. In  ascertaining  such  mean- 
ing, consideration  is  to  be  given  to  the  char- 
acter and  subject-matter  of  the  statement 
and  the  end  to  be  accomplished  by  it.  Equiv- 
ocation and  uncertainty,  whether  in  the 
significance  of  the  terms  used  or  the  form 
and  construction  of  sentences,  are  to  be  re- 
solved in  favor  of  the  insured  and  against 
the  company.  It  may  be  that  a  careful 
grammatical  analysis  of  this  statement, 
L.K.A.3917C. 


taken  as  a  whole,  would  show  that  the 
phrase  "to  the  best  of  my  knowledge  and 
belief  modifies  only  that  part  of  the  state- 
ment contained  in  the  words  ''in  sound 
health  and  free  from  any  symptoms  of  dis* 
ease;"  but  nice  grammatical  constructions 
are  not  always  controlling  in  the  interpre- 
tation of  contracts.  Gray  v.  Clark,  11  Vt. 
583;  Watson  v.  Blaine,  12  Serg.  &  R.  131, 
14  Am.  Dec.  669.  Statements  like  the  one 
before  us  are  properly  construed  in  the 
sense  in  which  they  were  intended  and  in 
which  the  applicant  reasonably  apprehends 
the  company  will  understand  them  (Owen  v. 
Metropolitan  L.  Ins.  Co.  supra),  though 
such  construction  may  violate  the  rules  of 
grammar  (Olapp  v.  Massachusetts  Ben. 
Asso.  146  Mass.  519,  16  N.  £.  433;  O'Con- 
nell  V.  Supreme  Conclave,  D.  C.  102  Ga. 
143,  66  Am.  St.  Rep.  159,  28  S.  E.  282) 

If  the  application  as  prepared  by  the  com- 
pany reasonably  indicates  to  the  assured 
that  his  statement  is  to  be  according  to  his 
honest  belief  and  to  the  beet  of  his  knowl- 
edge, it  will  be  construed  as  not  amounting 
to  a  warrantv  of  the  absolute  truth  of  the 

■r 

statement,  but  only  as  a  warranty  of  his 
honest  belief,  based  upon  his  knowledge.  25 
Cvc.  802.  Otherwise  the  instrument  will 
speak  one  language  to  the  insured,  and 
quite  another  to  his  beneficiary.  We  quite 
agree  with  Mr.  Justice  Harlan,  when  he 
says  in  Moulor  v.  American  L.  Ins.  Co.  Ill 
U.  S.  341,  28  L.  ed.  449,  4  Sup.  Ct.  Rep. 
466:  "If  those  who  organise  and  control 
life  insurance  companies  wish  to  ^xact  from 
the  applicant,  as  a  condition  precedent  to 
a  valid  contract,  a  guaranty  against  the 
existence  of  diseases  of  the  presence  of 
which  in  his  system  he  has  and  can  have 
no  knowledge,  and  which  even  skilful  phy- 
sicians are  often  unable,  after  the  most 
careful  examination,  to  detect,  the  terms  of 
the  contract  to  that  effect  must  be  so  clear 
as  to  exclude  any  othdr  conclusion." 

And  the  learned  jurist  might  have  added 
that  the  language  used  must  unmistakably 
apprise  the  insured  of  its  scope  and  effect. 
See  Schwarzbach  v.  Ohio  Valley  Protective 
Union,  25  W,  Va.  622,  52  Am.  Rep.  227. 

We  cannot  believe  that  this  company, 
when  it  prepared  the  form  before  us,  in- 
tended to  require  of  the  applicant  such  an 
astounding  warranty  as  this  would  be  if 
we  w*ere  to  adopt  the  view  here  urged  by 
its  counsel.  On  the  contrary,  it  seems  plain 
that  it  intended  the  quoted  phrase  to. quali- 
fy the  whole  statement  and  affect  all  its 
assertions.  If  we  were  to  adopt  the  inter- 
pretation presented  in  the  defendant's  brief, 
the  insured  would  be  held  to  a  contract 
which  he  never  intentionally  entered  into. 

We  hold,  therefore,  that  by  legal  construe- 
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tion  tlie  phrase  specified  qualifies  the  whole 
statement,  and  unconscious  misrepresenta- 
tion therein  affords  no  defense  to  an  action 
on  the  policy. 

Xhe  foregoing  holdings  leave  nothing  on 


which  to  predicate  the  defense  made,  and 
are   therefore   determinative   of    the   whole 
case.    So  we  give  no  attention  to  the  other 
questions  raised. 
Judgment  affirmed. 


WASHINGTON  SUPRBltfE  COITRT. 
(]>epartinent  No.  2.) 

PEERLESS  PACIFIC  COMPANY,   Respt., 

V. 

E.  BURCKHARD,  Intervener,  Appt. 


GIRARD  FIRE  INSURANCE  COMPANY, 

Garnishee. 

(90  Wash.  221,  161^  Pac.  1037.) 

Marriage  -*  foreign  —  aroidance     of 
local  laws  —  validity. 

1.  A  marriage  contracted  in  another 
state,  to  which  the  parties  had  gone  solely 
for  that  purpose,  to  avoid  the  laws  of  their 
domicil  forbidding  remarriage  of  one  of 
them  until  a  specified  time  after  his  di- 
vorce, followed  by  immediate  return  to  the 
former  domicil,  is  void  there. 

For  other  cewe«,  8ee  Conflict  of  Laws,  J.  c, 
in  Dig,  1-52  N.  8. 

Homestead  •—  exemption  *-  child  —  Il- 
legitimate. 

2.  An  illegitimate  child  is  not  within  the 
operation  of  a  homestead  exemption  law 
defining  a  homesteader  as  one  who  has  re- 
siding  with  him  bis  minor  child. 

For   other  cases,  see  Homesteud,   7.   a,   in 
Dig.  1-52  N,  8. 

Exemptions  —  homestead  — >  Insurance 
money. 

3.  The  insurance  money  on  property  not 
exempt  as  a  homestead  when  destroyed  by 
fire  does  not  become  exempt  by  the  mar- 
riage of  the  owner  before  its  collection,  un- 
der a  statute  providing  that  whenever  ex- 
empt property  is  insured  and  destroyed  by 
fire  the  insurance  money  is  exempt,  al- 
though the  mdirriage  entitles  the  owner  to 
claim  homestead  exemptions. 
For  other  ccLseSy  see  Exemptions,  II,  a,  in 

Dig.  1-52  N,  B, 

(March  11,  1916.) 

1  PPEAL  by  intervener  from  a  judgment 
xX  of  the  Superior  Court  for  Grays  Harbor 
County,  denying  his  right  to  exemptions 
and  sustaining  the  garnishment  in  a  pro- 
ceeding to  reach  fire  insurance  money  due 
from  the  defendant  garnishee  to  intervener. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  Emerson  Cross  for  appellant. 

Note.  —  As  to  what  constitutes  a  **fam- 
ily"  under  homestead  and  exemption  laws, 
see  annotation   following  Union  Trust  Co. 
v.  Cox,  post,  381. 
L.R.A.1917C.  23 


Mr.  T.  H.  McKay,  for  respondent: 

As  appellant  was  unmarried  at  the  time 
of  the  fire,  and  did  not  have  "residing  with 
him  and  under  his  care  and  maintenance 
his  minor  child**  or  the  minor  child  of  a 
deceased  wife,  he  was  not  a  "householder** 
or  "head  of  a  family,*'  and  not  entitled  to 
exemptions,  and  therefore  the  insurance 
money  garnished  is  not  proceeds  of  exempt 
property,  and  he  could  not  afterward,  on 
becoming  a  "householder"  or  "head  of  a 
family,'*  claim  this  money  as  exempt. 

7  Cyc.  125,  127;  13  Cyc.  337;  29  Cyc. 
1583 ;  34  Cyc.  1038 ;  Forest  City  v.  Damas- 
cus, 176  Pa.  116,  34  Atl.  361;  Fayworth 
V.  Williams,  102  Tex.  308,  132  Am.  St.  Rep. 
879,  116  S.  W.  43;  Robinson  v.  Georgia  R. 
k  Bkg.  Co.  117  Ga.  168,  60  L.R.A.  555, 
97  Am.  St.  Rep.  156,  43  S.  E.  452;  State 
V.  Miller,  3  Penn.  (Del.)  518,  52  Atl.  262; 
Alabama  k  V.  R.  Co.  v.  Williams,  78  Miss. 
209,  51  L.R.A.  836,  84  Am.  St.  Rep.  624, 
28  So.  863;  McDonald  v.  Pittsburgh,  C.  C 
&  St.  L.  R.  Co.  144  Ind.  459,  32  L.R.A.  309, 
55  Am.  St.  Rep.  185,  43  N.  E.  447:  Marsh- 
all V.  Wabafth  R.  Co.  46  Fed.  269;  Good  v. 
Towns,  56  Vt.  410,  48  Am.  Rep.  799;  Hall 
V.  Cressey,  92  Me.  514,  43  Atl.  118;  Landry 
V.  American  Creosote  Works,  119  La.  231, 
11  L.R.A.(N.S.)  387,  43  So.  1016:  Lynch 
V.  Knoop,  118  La.  611,  8  L.R.A. (N.S.)  ^480, 
118  Am.  St.  Rep.  391,  43  So.  262,  10  Ann. 
Cas.  807;  Illinois  C.  R.  Co.  v.  Johnson,  77 
Miss.  727,  51  L.R.A.  839,  28  So.  753; 
Lavigne  v.  Ligue  des  Patriotes,  178  Mass. 
25,  54  L.R.A.  814,  86  Am.  St.  Rep.  460,  69 
X.  E.  674;  Brisbin  v.  Huntington,  128  Iowa, 
166,  103  N.  W.  144,  6  Ann.  Cas.  931. 

The  common-law  rule  that  a  child  born 
after  marriage  is  presumed  to  be  legitimate 
does  not  apply,  because  the  ceremony  per- 
formed at  Westminster  did  not  constitute  a 
valid  marriage. 

Pierce  v.  Pierce,  68  Wa«h.  624,  109  Pac. 
46 ;  State  v.  Fenn,  47  Wash.  561,  17  L.R.A. 
(N.S.)    800,  92  Pac.  417. 

Exemptions  are  purely  statutory,  and 
while  the  rule  of  liberal  construction  is  ap- 
plied to  exemption  statutes,  yet,  where  the 
language  used  by  the  legislature  is  plain, 
courts  will  not  extend  it  by  interpretation 
or  construction. 

18  Cyc.  1382;  Illinois  C.  R.  Co.  v.  John- 
son, 77  Miss.  727,  51  L.R.A.  839,  28  So.  753; 
Holcomb  V.  Holcomb,  18  X.  D.  501,  120  X. 
W.  547,  21  Ann.  Cas.  1145;  Fred  v.  Bramen, 
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97  Minn.  484,  114  Am.  St.  Rep.  740,  107 
N.  W.  159;  Floyd  County  v.  Wolfe,  138 
Iowa,  749,  117  N.  W.  33;  Wilkins  v.  Briggs, 
48  Tex.  Civ.  App.  596,  107  S.  W.  135. 

Courts  will  not  legislate  so  as  to  include 
within  the  terms  of  the  statute  one  who 
has  merely  a  moral  claim  upon  the  person 
asserting  the  statute. 

Alabama  &  V.  R.  Co.  v.  Williams,  78 
Miss.  209,  51  L.R.A.  836,  84  Am.  St.  Rep. 
624,  28  So.  853;  Lavigne  v.  Ligue  des  Pat- 
riotes,  178  Mass.  25,  54  L.R.A.  814,  86  Am. 
St.  Rep.  460,  59  N.  E.  674;  Hay  worth  v. 
Williams,  102  Tex.  308,  132  Am.  St.  Rep. 
879,  116  S.  W.  43;  State  v.  Miller,  3  Penn. 
(Del.)  518,  52  Atl.  263;  Good  v.  Towns, 
56  Vt.  410,  48  Am.  Rep.  799. 

Where  the  word  "child,"  "relative  of," 
or  "dependent"  is  used  in  a  statute  giving 
to  such  persons  a  right  of  action,  benefits^ 
or  exemptions,  such  words  apply  only  to 
those  who  are  legitimate. 

Forest  City  v.  Damascus,  176  Pa.  116,  34 
Atl.  351;  Landry  v.  American  Creosote 
Works,  119  La.  231,  11  L.R.A.(N.S.)  387, 
43  So.  1016;  Robinson  v.  Georgia  R.  &  Bkg. 
Co.  117  Ga.  168,  60  L.R.A.  555,  97  Am.  St. 
Rep.  156,  43  S.  E.  452;  Alabama  &  V.  R. 
Co.  v.  Williams,  78  Miss.  209,  84  Am.  St. 
Rep.  624,  51  L.R.A.  836,  28  So.  853 ;  Illinois 
C.  R.  Co.  V.  Johnson,  77  Miss.  727,  51  L.R.A. 
839,  28  So.  753;  Moore  v.  Baughman,  8 
Ohio  S.  &  C.  P.  Dec.  396. 

The  house,  and  land  on  which  it  was  situ- 
ated, at  the  date  of  the  fire,  did  not  consti- 
tute a  homestead;  it  was  therefore  not 
exempt  property;  and  the  proceeds  of  in- 
surance thereon  could  not  thereafter  be 
selected  under  the  homestead  exemption 
statute. 

Hockway  v.  Thompson,  66  Wash.  60,  105 
Pac.  153;  Hump  tulips  Driving  Co.  v.  Cross 
(Humptulips  Driving  Co.  v.  Burrows)  65 
Wash.  638,  37  L.R.A.(N.S.)  226,  118  Pac. 
827;  Covert  v.  Burger,  76  Wash.  456,  136 
Pac.  675;  Burbank  v.  Kirby,  6  Idaho,  210, 
96  Am.  St.  Rep.  260,  55  Pac.  295;  21  Cyc. 
485;  Wright  v.  Westheimer,  3  Idaho,  232, 
35  Am.  St.  Rep.  269,  28  Pac.  430;  Re  Burn- 
ham,  202  Fed.  762. 

Main,  J.,  delivered  the  opinion  of  the 
court : 

This  action  involves  the  question  of  ex- 
emptions. The  material  facts  may  be  brief- 
ly stilted  as  follows:  On  May  3,  1913,  E. 
Burckhard  was  divorced  from  his  then  wife 
by  a  decree  of  the  superior  court  for  Che- 
halis  county.  On  June  30,  1913,  Burckhard 
purchased  certain  lots  or  tracts  of  land  in 
Aberdeen,  Washington,  on  contract.  On  Au- 
gust 25,  1913,  and  'within  six  months  after 
the  divorce  decree  was  entered,  Burckhard 
and  Elsie  Warwick  were  married  at  West- 
L.RJ^.1917C. 


minster,  British  Columbia.  Prior  to  this 
marriage  Burckhard  had  been  engaged  in  the 
plumbing  business  in  Aberdeen,  and  on  the 
day  following  the  marriage,  the  parties 
thereto  returned  to  Aberdeen,  where  Burck- 
hard continued  his  plumbing  business. 
They  went  to  Westminster  for  the  sole  pur- 
pose of  being  married,  expecting  immediate- 
ly to  return  to  Aberdeen.  On  or  about  October 
1,  1913,  Burckhard  and  wife  entered  into 
possession  of  the  real  estate  which  he  had 
purchased,  and  occupied  the  house  erected 
thereon.  The  house  and  household  goods 
were  insured  under  a  policy  issued  by  the 
Girard  Fire  Insurance  Company.  On  April 
18,  1914,  the  Peerless  Pacific  Company  re- 
covered a  judgment  against  Burckhard  in 
the  sum  of  $432.19.  On  or  mbout  the  28th 
day  of  April,  1914,  the  dwelling  house  and 
a  portion  of  the  household  goods  were  dam- 
aged by  fire.  On  May  1,  1914,  the  Peerless 
Pacific  Company  caused  a  writ  of  garnish- 
ment to  be  issued  and  served  upon  the  in- 
surance company,  the  purpose  of  this  gar- 
nishment being  to  reach  the  money  due  from 
the  insurance  company  to  Burckhard  by  rea- 
son of  the  fire.  On  July  2,  1914,  Burckhard 
remarried  Elsie  Burckhard  at  Aberdeen, 
Washington.  On  July  7,  1914,  Burckhard 
filed  a  declaration  of  homestead  upon  the 
real  estate.  Thereafter  he  intervened  in  the 
garnishment  proceeding  and  claimed  the 
proceeds  of  the  insurance  as  exempt.  Prior 
to  the  date  of  the  fire  a  child  was  born  as 
a  result  of  the  union  occasioned  by  the  mar- 
riage ceremony  performed  at  Westminster, 
British  Coliunbia.  After  the  issues  had  been 
framed  upon  the  complaint  in  intervention, 
the  case  came  on  for  trial  on  November  27, 
1914,  and  resulted  in  a  judgment  sustaining 
the  garnishment,  and  denying  the  right  of 
Burckhard  to  exemptions.  From  that  judg- 
ment Burckhard  appeals. 

From  the  facts  stated  it  appears  that 
prior  to  the  time  the  fire  occurred,  Burck- 
hard, his  wife,  and  child,  by  virtue  of  the 
Canadian  marriage,  were  residing  together, 
using  the  property  which  was  damaged  or 
destroyed  by  fire.  After  the  writ  of  gar- 
nishment had  been  served,  and  prior  to  the 
time  when  the  case  came  on  for  trial,  an- 
other marriage  ceremony  was  performed, 
about  the  validity  of  which  there  is  no  ques- 
tion. 

The  first  question  is  whether  Burckhard, 
at  the  time  the  fire  occurred,  was  entitled 
to  a  homestead  and  personal  property  ex- 
emptions, as  the  head  of  a  family.  The 
parties  having  gone  out  of  this  jurisdiction 
for  the  sole  purpose  of  having  a  marriage 
ceremony  performed,  and  immediately  there- 
after returning,  having  had  no  intention  of 
changing  their  domicil,  the  marriage  cere- 
mony thus  performed  is  in  law  void,  and 
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the  ia8U€  of  such  marriage  Ib  not  legitimate. 
State  V.  Feim,  47  Waah.  561,  17  L.R.A. 
(N.S.)  800,  92  Pac.  417;  Pierce  v.  Pierce, 
58  Wash.  622,  109  Pac.  45.  This  propoei- 
tion,  apparently,  is  not  seriously  controvert- 
ed. 

But  it  is  contended  that  Burckhard  was 
the  head  of  a  family,  or  a  householder,  not- 
withstanding the  void  marriage,  because 
he  had  residing  with  him  his  minor  child. 
Section  553,  Rem.  &  Bal.  Code  (P.  C.  223, 
§49),  defines  the  head  of  a  family,  so  far 
as  here  material,  as  being:  ''Every  person 
who  has  residing  on  the  premises  with  him 
or  her,  and  under  his  or  her  care  and  main- 
tenance    .     .     .     his  or  her  minor   child. 


M 


Section  565  (P.  C.  81,  §  877)  defines  a 
householder  as:  "Every  person  who  has 
residing  with  him  or  her,  and  under  his  or 
her  care  and  maintenance,  .  .  .  his  or 
her  minor  child.    .    .    .'* 

The  question,  then,  is  whether  the  word 
"child,"  as  used  in  these  statutes,  includes 
a  child  not  legitimate.  If  it  does,  then 
Burckhard  was  a  householder  and  the  head 
of  a  family,  and  was  entitled  to  exemptions, 
as  he  was  living  with  and  supporting  the 
child  and  its  mother.  Where  the  word 
"child"  or  "children"  is  used  in  a  statute, 
without  qualifying  words,  and  where  the 
context  does  not  show  a  contrary  meaning, 
the  general,  if  not  the  universal,  construc- 
tion, is  that  the  word  "child"  or  "children" 
does  not  include  an  illegitimate  child.  7 
Cyc.  125;  Robinson  v.  Georgia  R.  &  Bkg. 
Co.  117  Ga.  168,  60  L.R.A.  555, '97  Am.  St. 
Rep.  156,  43  S.  E.  452;  Forest  City  v.  Da- 
mascus, 176  Pa.  116,  34  Atl.  351;  Hayworth 
v.  Williams,  102  Tex.  308,  132  Am.  St.  Rep. 
879,  116  S.  W.  43 ;  McDonald  V.  Pittsburgh, 
C.  &  St.  L.  R.  Co.  144  Ind.  459,  32  L.R.A. 
309,  55  Am.  St.  Rep.  185,  43  K  E.  447; 
Alabama  &  V.  R.  Co.  v.  Williams,  78  Miss. 
209,  51  L.R.A.  836,  84  Am.  St.  Rep.  624, 
28  So.  853.  Other  authorities  to  the  same 
effect  might  be  cited.  In  the  statutes  above 
referred  to,  the  word  "child"  is  used  with- 
out qualification,  and  there  is  nothing  in 
the  context  which  would  indicate  that  the 
legislature  intended  to  broaden  its  mean- 
ing. It  follows,  therefore,  that  Burckhard 
was  not  the  head  of  a  family  or  household- 
er by  reason  of  the  fact  that  he  was  living 
with  and  maintaining  the  child. 

Our  attention  has  been  called  to  the  case 
of  Re  Gorkow,  20  Wash.  563,  56  Pac.  385. 
But  that  case  arose  under  the  statutes  of 
descent,  and  is  not  applicable  here.  Section 
1345,  Rem.  &  Bal.  Code  <P.  C.  409,  §  643), 
under  the  chapter  headed  "Descent,"  pro- 
vides that  illegitimate  children  may  be  con- 
sidered as  heirs  under  the  conditions  named 
L.RJL.1917C. 


in  the  statute.  This  case  does  not  meet 
the  conditions  there  named. 

Some  authorities  have  been  cited  from 
other  jurisdictions  where  a  father,  living 
with  and  supporting  his  illegitimate  child, 
has  been  held  to  constitute  the  head  of  a 
family.  But  the  states  in  which  those  cases 
arose  did  not  have  statutes  which  defiped,  as 
in  this  state,  what  is  meant  by  "household- 
er" or  "head  of  a  family."  The  exemption 
ran  to  the  family,  and  the  question  became 
one  for  the  courts  to  determine  what  con- 
stituted a  family  relation.  The  legislature 
in  this  state  having  defined  the  terms,  this 
court  must  accept  the  definition  thus  pre- 
scribed. 

It  is  contended,  however,  that,  notwith- 
standing the  fact  that  Burckhard  may  not 
have  been  the  head  of  a  family  or  a  house- 
holder at  the  time  of  the  fire,  he  became 
such  by  reason  of  his  subsequent  valid  mar- 
riage, which  occurred  prior  to  the  time  the 
case  was  tried  in  the  superior  court.  In 
other  words,  the  contention  is  that,  even 
though  Burckhard  was  not  the  head  of  a 
family  of  a  householder  at  the  time  of  the 
fire,  and  at  the  time  the  writ  of  garnish- 
ment was  served,  he  became  such  prior  to 
the  time  of  the  entry  of  the  judgment,  and 
that  the  question  should  be  resolved  as  of 
the  date  of  the  judgment.  The  right  to 
claim  moneys  due  from  an  insurance  com- 
pany by  reason  of  a  fire,  as  exempt,  is  de- 
rived from  §  568,  Rem.  &  Bal.  Code  (P.  C. 
81,  §  879),  which  provides:  "Whenever 
property,  which  by  the  laws  of  this  state 
is  exempt  from  execution  or  attachment,  is 
insured  and  the  same  is  destroyed  by  fire, 
then  the  insurance  money  coming  to  or  be- 
longing to  the  person  thus  insured,  to  an 
amount  equal  to  the  exempt  property  t^u-? 
destroyed,  shall  be  exempt  from  execution 
and  attachment." 

Under  this  statute,  insurance  money  com- 
ing to  the  insured  is  exempt  "whenever 
property,  which  by  the  laws  of  this  state  is 
exempt  from  execution  or  attachment,  ia  in- 
sured and  the  same  is  destroyed  by  fire." 

In  this  case  property  which  was  exempt 
was  not  insured.  Xeither  was  it  destroyed 
by  fire,  because  up  to  and  including  the 
time  when  the  fire  occurred,  Burckhard  was 
not  the  head  of  a  family  or  a  householder. 
To  hold  that  the  insurance  money  was  made 
exempt  because  Burckhard  became  the  head 
of  a  family  and  a  householder  subsequent 
to  the  fire  and  prior  to  the  time  of  the 
trial,  it  would  be  necessary  to  read  into 
the  statute  a  provision  to  the  effect  that  if 
property  is  insured  which  is  not  exempt, 
and  is  damaged  and  destroyed  by  fire,  and  if 
the  fire  had  not  occurred,  the  property 
would  have  been  exempt  at  the  time  of  the 
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trial,   then   the   insurance  money   shall   be 
exempt.     To  so  construe  the  statute  would 
be  legislation,  and  not  judicial  construction. 
The  judgment  will  be  affirmed. 


Morris,  Ch.  J.,  and  Holoontb^ 
and  Mount,  JJ.,  concur. 

Petition  for  rehearing  denied^ 
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UNION  TRUST  COMPANY,  Plff.  in  Err., 

V. 

FRANCES  COX  et  al. 
(—  Okla.  — ,  165  Pac.  206.) 

Homestead  —  family  —  sisters. 

1.  Two  sisters  living  together,  if  the  other 
essential  requisites  concur,  will  constitute 
a  "family." 

For  other  cases,  see  Homeateady  I.  a,  in  Dig. 

Same  —  right  of  survivor. 

2.  The  right  of  the  survivor  to  continue 
to  occupy  the  homestead  after  the  constitu- 
ent members  of  the  family  have  been  broken 
up,  whether  conferred  by  statute  or  inter- 
polated by  the  courts,  has  never  been  extend- 
ed further  than  to  the  surviving  husband 
or  wife  and  their  minor  children,  unless  con- 
ferred by  statute. 

For  other  caseSf  see  Homesteady  III.  in  Dig. 
1-52  N.  a. 

Same  —  brokea  family. 

3.  Where  single  persons  resided  together 
so  as  to  constitute  a  legal  family,  and  a 
homestead  was  acquired,  and  the  family 
afterwards  is  broken  up  by  death  or  other 
cause,  the  homestead  right  is  thereby  extin- 
guished and  terminated. 

For  other  cases,  see  Homestead,  III.  in  Dig. 

1-62  N.  8. 
Definition  —  family  —  homestead. 

4.  To  constitute  a  '^family"  there  must 
be  (1)  a  social  status,  (2)  there  must  be 
a  head  who  has  a  right,  at  least  in  a  limit- 
ed way,  to  direct  and  control  those  gathered 
into  the  household;  and  (3)  this  head  must 
be  obligated  either  legally  or  morally  to 
support  the  other  members,  and  (4)  there 
must  be  a  corresponding  state  of  at  least 
partial  dependence  of  the  other  members 
for  this  support. 

For  other  cases,  see  Homestead,  7.  o,  in  Dig. 
1-52  X.  8. 

(January  26,  1916.) 

fj^  RROR  to  the  District  Court  for  Pawnee 
J  County  to  review  a  judgment  granting 
a  motion  to  quash  and  vacate  an  execution 
issued  and  levied  by  plaintiff  on  certain 
land  taken  up  as  a  homestead  by  defend- 
ant Frances  Cox,  in  an  action  for  the  sale 

Tleadnotes  bv  Mathews,  C. 


Xote.  —  As  to.what  constitutes  a  •'faaiily" 
under  homestead  and  exemption  laws,  sec 
annotation  following  this  case,  post,  361. 
I..R.A.1U17C. 


of  the  land  to  satisfy  a  judgment  obtained 
by  plaintiff  against  defendants.     Reversed. 

The  facts  are  stated  in  the  Commiasioner'v 
opinion. 

Messrs.  John  Y.  Marry,  Jr.,  and!  Frank 
C.  Shoemalrer,  for  plaintiff  in  error: 

The  relation  existing  between  defendant 
and  Miss  McElhaney  was  not  such  aa  t^  con- 
stitute a  family  in  contemplation  ol  the 
''homestead  exemption  laws.'' 

Sheehy  v.  Scott,  4  L.R.A.(N.S.>  ZS9^  aote; 
Wike  Bros.  v.  Gamer,  179  111.  257,  70  Am. 
St.  Rep.  108,  53  N.  E.  613;  Betta  ir.  Mills, 
8  Olcla.  351,  58  Pac.  957 ;  Shelby  v.  Ziegler, 

22  Okla.  799,  98  Pac.  989. 

When  said  lien  once  attached  to  said!  real 
estate,  it  could  not  be  subsequently  devest- 
ed, during  the  life  of  said  lien,  by  the  sub- 
sequent existence  of  a  family  homestead  re- 
lation in  behalf  of  defendant. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed,  6X7^  618; 

23  Cyc.  1376;  Vanstory  v.  Thornton,  112 
N.  C.  196,  17  S.  E.  566,  34  Am.  St.  Rep. 
496,  and  note;  Mertz  v.  Berry,  101  Mich. 
32,  24  L.R.A.  789,  45  Am.  St.  Rep.  379,  59 
N.  W.  445;  Ash  ton  v.  Ingle,  20  Kan.  ft70,. 
27  Am.  Rep.  197;  Northwest  Thresher  Co. 
V.  McCarroll,  30  Okla.  25,  118  Pac.  352^ 
Ann.  Cas.  1913B,  1147,  and  note. 

A  homesftead  entry  under  tlie  public  land 
laws  of  the  United  States  government  is 
not  a  homestead  as  contemplated,  nor  pro- 
tected as  such,  without  reference  to  other 
conditions,  by  the  state  homestead  exemp- 
tion laws. 

Hobb  V.  J.  I.  Case  Threshing  Mach.  Co.  39 
Okla.  383,  139  Pac.  395;  Hyde  v.  Ishmael, 
42  Okla.  279,  143  Pac.  1044. 

The  case  was  not  tried  below  upon  any 
theory  that  Surena  Cox  was  a  member  of  de- 
fendant's family,  and  such  theory  could  not 
be  available  here  even  if  the  facts  support- 
ed it,  which  they  do  not. 

Turley  v.  Feebeck,  38  Okla.  257,  132  Pac. 
889. 

The  land  levied  on  was  subject  to  the 
judgment  lien  in  plaintiff's  favor. 

Babcock  v.  Jones,  15  Kan.  296:  Western 
Terra  Cotta  Co.  v.  Board  of  Education,  39 
Okla.  716,  136  Pac.  .595. 

Mr.  William  Bialce  for  defendants  in 
error. 

Mathews,  C,  filed  the  following  opinion: 
For  convenience,  the  plaintiff  in  error  will 

be  designated  as  plaintiff,  and  Frances  Cox 

as  defendant. 
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On    November    11,    1010,    plaintiff,    the 
Union  Trust  Company,  obtained  a  judpnent 
in    the    county    court    of    Pawnee    county 
against  Misses  Frances  and  Surena  Cox  for 
$617.34,  and  on  the  next  day  filed  a  tran- 
script of*  the  judgment  in  the  office  of  the 
clerk  of  the  district  court  of  said  county. 
The  land  sought  to  be  sold  by  the  plaintiff 
was  taken  up  as  a  government  homestead  by 
defendant  Frances  Cox,  and  having  made 
final  proof,  for  some  cause  not  disclosed  by 
the  record,  she  deeded  the  same  to  Surena 
Cox   on   the   22d   day  of   December,   1002. 
Frances  and  Surena  Cox  were  sisters  and 
lived  together  upon  said  land  from  the  time 
of  the  filing  until  the  death  of  Surena  Cox, 
on  the  24th  day  of  April,  1911.    On  March 
20,  1911,  she  redeeded  the  land  to  her  sister, 
the  defendant  Frances   Cox.     On   June   2, 
1913,  the  plaintiff  caused  an  execution  to  be 
issued  upon  the  aforesaid  transeripted  judg- 
ment and  levied  upon  the  land  in  contro- 
versy.    On  June  13,   1913,   the  defendant 
Frances  Cox  filed  a  motion  in  the  district 
court  of  Pawnee  county  praying  that  the 
said  execution  which  had  been  issued  and 
levied  on  said  land  be  quashed,  vacated^  and 
set  aside.    She  set  up  in  her  motion,  in  sub- 
stance, that  she  became  a  settler  upon  the 
tract  in  controversy  at  the  time  of  the  open- 
ing of  the  Cherokee  strip  on  September  1^, 
1893;  that  she  had  by  reason  of  said  occu- 
pancy obtained  a  patent  therefor,  and  had 
ever  since  continuously  resided  thereon  up 
to  the  present  time;   and  that  her  sister, 
Surena  Cox,  also  had  resided  thereon  with 
her  until  her  death.     She  continued  as  fol- 
lows:    'This  defendant  further  shows  and 
represents  to  the  court  that  she  is  a  maiden 
lady,  about  fifty-five  years  of  age,  and  that 
she  is  now  and  has  been,  for  some  time,  in 
poor  health;  that  since  the  year  1906  there 
has  resided  with  this  defendant  a  one  Miss 
Dora  Mc£lhaney,  who  is  the  cousin  of  this 
defendant,  and  that  said  defendant  herein 
and  said  Miss  McK^lhaney  are  the  parties 
and  members  which  constitute  the  family  of 
this   defendant.     Defendant  further'  repre- 
sents and  shows  to  the  court  that,  owing  to 
the  ill  health  and  weakness  of  this  defend- 
ant, she  could  not  live  alone  upon  said  land, 
and  that  it. is  and  was  necessary  that  her 
cousin,  Miss   McElhaney,   live  and   remain 
with  her;   that  said  Miss  Mc£lhaney  has 
no  means  of  support  other  than  her  physi- 
cal labor;  and  that  it  is  necessary  for  fhis 
defendant  to  maintain  and  support  the  said 
Miss  McElhaney,  as  a  member  of  her  fam- 
ily.    Defendant  further  shows  to  the  court 
that  said   Dora  McElhaney  is  the  nearest 
living  relation  of  this  defendant;  that  the 
said  Dora  McElhaney  is  also  a  maiden  lady 
of  mature  vears,  and  that  the  said  defend- 
ant  herein,  by  reason  of  her  residing  with 
LK.A.1917C. 


the  defendant  since  1906,  has  obligated  her- 
self to  care  for  and  protect  the  said  Dora 
McElhaney,  and  has  obligated  herself,  le- 
gally and  morally,  to  her  support  and  pro- 
tection, and  being  the  nearest  blood  relative 
of  this  defendant,  and  this  defendant  bein|!{ 
obligated  for  her  maintenance  and  support, 
and  the  said  Dora  McElhaney  being  the  only 
blood  relative  to  wliom  said  defendant  there- 
in may  lode  to  for  assistance  and  protec- 
tion, that  she  and  the  said  Dora  McElhaney 
constitute  a  family  and  is  the  family  of 
this  defendant;  and  that  by  reason  of  all 
of  the  aforesaid  facte  the  said  defendant 
herein  claims  the  above-described  land  as 
her  home  and  homestead,  under  the  laws 
of  the  state  of  Oklahoma." 

She  concluded  by  asking  that  plaintiff 
and  the  officials  be  restrained  from  making 
the  sale,  and  that  the  land  be  declared  to 
be  her  homestead. 

The  defendant  first  obtained  a  temporary 
injunction,  and  at  the  final  hearing  the 
court  made  the  injunction  permanent,  and 
the  plaintiff  prosecutes  this  appeal,  assign- 
ing as  error  the  insufficiency  of  the  evi- 
dence to  warrant  the  relief  granted  by  the 
judgmmt. 

The  question  presented  is:  Was  the  land 
levied  on  under  the  execution  issued  on  the 
2d  day  of  June,  1913,  subject  to  the  judg- 
ment lien  in  favor  of  the  plaintiff,  or  was 
the  same  exempt  from  the  operation  there- 
of under  the  provisions  of  the  Oklahoma 
homestead  and  exemption  laws? 

In  the  briefs  filed  herein  there  is  dis- 
cussed the  h<Mnestead  status  of  the  land  in 
controversy,  (1)  during  the  time  it  was 
occupied  by  Frances  and  Surena  Cox  to- 
gether, (2)  after  the  death  of  Surena  Cox, 
while  it  was  being  occupied  by  Frances 
Cox  alone,  and  (3)  while  it  was  occupied 
by  Frances  Cox  and  Miss  McElhaney.  De- 
fendant, in  her  brief,  argues  that^  as  the 
land  during  the  life  of  Surena  Cox  had 
been  impressed  ^th  a  homestead  status, 
they  constituting  a  family,  Frances  Cox,  as 
the  survivor,  had  the  legal  right  to  con- 
tinue to  occupy  said  land  as  a  homestead, 
after  the  deatii  of  the  said  Surena  Cox. 
In  the  lower  court,  the  case  was  not  tried 
upon  the  theory  that  Surena  Cox  was  a 
member  of  defendant's  family,  and  such  a 
theory,  even  if  the  facts  supported  it,  can- 
not be  raised  here  for  the  first  time;  but, 
as  we  view  the  case,  it  becomes  immaterial 
whether  or  not  these  two  sisters  residing 
tpgeiher  on  the  land  come  within  the  legal 
definition  of  a  family  so  as  to  impress  the 
land  with  a  homestead  nature. 

We  will  observe  here  that  two  sisters 
residing  together,  if  the  other  essential 
requisites  concur,  will  constitute  a  '^family" 
under  the  l^al  acceptation  of  the  word; 
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but  we  do  express  a  great  doubt  that  the 
evidence  in  this  case  shows  the  existence 
of  a  family  even  while  they  were  residing 
together.  The  evidence  introduced  as  to 
them  showed  onlv  that  thev  lived  together 
about  twenty  years,  and  nothing  more. 
This  was  not  sufficient  to  constitute  a  legal 
family,  as  we  will  show  further  on  in  this 
opinion.  But  presuming  that  this  question 
is  properly  presented  here,  and  that  while 
the  two  sisters  resided  together  they  con- 
stituted a  legal  family,  and  did  impress 
the  land  in  controversy  with  a  homestead 
status,  yet  we  are  of  the  opinion  that  upon 
the  death  of  Surena  Cox,  on  April  24,  1911, 
the  land  was  devested  of  such  homestead 
status.  We  know  it  is  practically  uni- 
versally held  throughout  the  Union,  by  the 
courts  of  all  the  states,  as  set  out  in 
Holmes  v.  Holmes,  27  Okla.  140,  30  L.R.A. 
(N.S.)  920,  111  Pac.  220,  that  when  a 
homestead  has  once  been  acquired  a  con- 
tinuation of  the  homestead  does  not  depend 
upon  a  continuation  of  the  family,  and  is 
not  destroyed  by  a  breaking  up  of  the 
family,  but  the  survivor  has  the  right  to 
continue  to  enjoy  this  particular  home- 
stead. The  statutes  of  some  states  express- 
ly give  this  right  to  the  survivor,  and  the 
courts  of  other  states,  in  the  absence  of 
such  a  statute,  have  "read  the  law"  into 
their  decisions. 

But  the  right  of  the  survivor  to  con- 
tinue to  occupy  the  homestead  after  the 
constituent  members  of  the  family  have 
been  broken  up,  whether  conferred  by  stat- 
ute or  interpolated  by  the  courts,  as  far 
as  our  research  has  led  us,  has  never-  been 
extended  further  than  to  the  surviving  hus- 
band or  wife  and  their  minor  children,  un- 
less conferred  by  statute. 

The  California  case  of  Roth  v.  Tnaley,  86 
Cal.  134,  24  Pac.  853,  presents  an  instance 
wherein  it  was  held  that  where  a  son, 
during  the  time  his  mother  resided  with 
him,  had  a  homestead  set  apart  as  pro- 
vided by  a  statute  of  that  state,  that  the 
same  could  not  be  subjected  to  his  debts 
after  her  death.  But  this  decision  was 
based  upon  a  statute  which  expressly 
stated  that  such  a  homestead  should  not 
be  held  liable  for  the  debts  of  the  owner. 

In  the  case  of  Baldwin  v.  Tliomas,  71 
Ark.  206,  72  S.  W.  53,  a  son  acquired  a 
homestead  while  his  father,  mother,  and 
sister,  whom  he  supported,  lived  with  him. 
All  of  them  having  died,  and  the  land  hav- 
ing been  seized  under  execution,  the  court 
held  the  same  exempt  under  a  statute 
which  provides  that  when  the  association 
of  persons  which  constitute  the  family  is 
broken  up,  whether  by  separation  or  death, 
the  right  of  homestead  continues  in  the 
former  head  of  the  family. 
L.R.A.1917C. 


The  oase  of  Wilkinson  v.  Merrill,  87  Va. 
513,  11  L.R.A.  632,  12  S.  E.  1015,  presents 
an  instance  where  a  man  had  residing 
with  him  his  adult  son,  who  worked  out 
on  his  own  account,  but  received  occasional 
aid  as  needed  from  his  father,  and  a  small 
grandson,  and  under  the  law  of  that  state 
had  set  apart  to  him  as  a  homestead  the 
property  upon  which  they  resided.  The 
court  held  that  the  death  of  the  grandson 
did  not  end  and  determine  said  homestead 
exemption;  but  the  decision  is  based  upon 
the  Constitution  of  the  state,  which  says 
that  the  benefit  of  the  homestead  law  shall 
not  be  defeated  or  impaired. 

The  case  of  Fullerton  v.  Sherrill,  114 
Iowa,  511,  87  N.  W.  419,  and  approved  in 
the  case  of  Blair  v.  Frit«,  162  Iowa,  716, 
144  N.  W.  611,  is  a  well-oonsidered  opinion 
from  a  state,  as  is  the  ease  with  our  state, 
which  has  no  statute  on  the  proposition 
under  discussion.  In  that  casft  a  widow, 
after  the  death  of  her  husband,  purchased 
a  residence  which  she  occupied  with  her 
two  daughters  until  their  marriage.  After 
their  marriage  she  occupied  one  room  of 
the  residence  and  rented  the  balance  to 
tenants  with  whom  she  boarded.  A  judg* 
ment  having  been  obtained  against  her,  she 
sought  to  defeat  an  execution  issued  there- 
on against  this  property  by  a  claim  of 
homestead  exemption.  It  was  conceded 
that  she  had  acquired  a  homestead  right 
in  the  premises  through  occupancy  with 
her  daughters,  but  it  was  held  thai  the 
homestead  exemptions  extended  to  the  fam- 
ily only,  and  that  a  bare  individual  did 
not  come  within  the  definition  of  a  family, 
which  was  defined  to  be  "a  collective  body 
of  persons  who  live  in  one  house,  and 
under  one  head  or  manager."  We  take  the 
following  from  this  case:  ''Her  situation 
is  precisely  like  that  of  any  other  single 
person  who,  as  the  head  of  a  family,  has 
acquired  a  homestead,  and  thereafter  has 
involuntarily  ceased  to  be  a  component 
part  of  such  family.  If  she  had  children 
to  support,  so  do  those  never  married  often 
have  persons  dependent  on  them  for  care 
and  maintenance.  If  she  may  continue  to 
enjoy  the  exemption  after  the  departure  of 
her  children,  there  is  no  good  reason  for 
denying  that  privilege  to  any  person, 
though  alone  and  never  married,  who  con- 
tiuues  in  occupancy  of  the  homestead  after 
abandoned  by  those  dependent  on  him.  The 
acquisition  of  a  homestead  necessarily  de- 
pends on  the  existence  of  a  family.  Does  a 
continuation  of  that  right  depend  on  the 
continuation  of  the  family  relation  T  Or, 
stating  tlie  question  more  precisely,  will  an 
unmarried  person  lose  the  homestead  right, 
previously  acquired,  by  the  departure  of 
those  constituting  his  family,  without  any 
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other  change  in  his  situation?  It  seems  to 
us  the  statute  quoted,  in  stating  under 
what  circumstances  and  the  particular  per- 
son who  may  continue  to  claim  the  exemp- 
tion, excludes  all  others.  Moreover,  the 
primary  object  of  the  exemption  is  the  pro- 
tection of  the  family,  and  when  that  ceases 
the  reason  for  the  exemption  ceases  with 
it.  The  individual  is  not  entitled  to  the 
privilege  before  becoming  a  part  of  the 
family.  Why  should  it  be  extended  to  him 
after  he  ceases  to  be  such?  The  denial  of 
it  in  the  one  case  has  precisely  the  same 
ground  to  rest  on  as  in  the  other.  While 
the  family  relation  existed,  the  law  ex- 
tended the  exemption  for  its  protection. 
When  that  ceased,  the  necessity  for  its  pro- 
tection ceased  with  it.  'When  an  individ- 
ual ceases  to  have  the  cares  of  a  family, 
the  law  will  not  protect  him  as  if  he  had.' 
It  will  treat  him  like  others,  looking  not 
to  the  past  or  future,  but  at  his  present 
status.  Revalk  v.  Kraemer,  8  Gal.  66,  68 
Am.  Dec.  304;  Santa  Cruz  Bank  of  Sav- 
ings y.  Cooper,  66  Cal.  339;  Johnson  v. 
Little,  90  Ga.  781,  17  S.  E.  295;  Cooper 
v.  Cooper,  24  Ohio  St.  488;  Galligar  v. 
Payne,  34  Ia.  Ann.  1057.  See  Calhoun 
v.  Williams,  32  Gratt.  18,  34  Am.  Rep.  759, 
and  Wilkinson  v.  Merrill,  87  Va.  513,  11 
I..R.A.  632,  12  S.  E.  1015;  Hill  v.  Franklin, 
54  Miss.  632." 

In  this  state  we  have  a  statute  (Rev. 
laws  1910,  §  6328)  extending  the  right  to 
the  husband  or  wife  to  continue  to  possess 
and  occupy  the  homestead,  acquired  during 
the  life  of  both,  after  the  death  of  the 
other,  and  this  right  is  also  extended  to 
the  children  after  the  death  of  both  until 
the  youngest  becomes  of  age;  but  we  have 
no  statute  giving  this  right  to  the  survivor 
of  a  family  other  than  a  family  based  upon 
marriage  relations.  It  might  be  well  ar- 
gued that  this  beneficent  provision  ought 
to  extend  to  just  such  instances  as  is  pre- 
sented in  the  case  at  bar,  but  that  is  a 
matter  within  the  province  of  the  legisla- 
tive branch  of  the  government.  We  thus 
conclude  tliat,  at  least,  after  the  death  of 
her  sister,  the  defendant  was  devested  of 
her  homestead  right,  if  she  ever  had  one. 

The  defendant  contends  that  when  her 
cousin,  Miss  McElhaney,  took  up  her  resi- 
dence with  defendant  on  the  premises  in 
controversy,  they  thus  constituted  a  fam- 
ilv,  and  tl)at  the  land  thereby  became  ex- 
c-mpt  to  them  as  a  homestead  as  such. 
Section  2,  art.  12,  of  the  Constitution,  in 
part,  is  as  follows:  "The  homestead  of  the 
family  shall  be  and  is  hereby  protected 
from  forced  sale  for  the  payment  of  debts, 
except  for  the  purchase  money  therefor  or 
a  part  of  such  purchase  money,  the  taxes 
due  thereon,  or  for  work  and  material 
L.KJl.19170. 


used  in  constructing  improvements  there- 
on.    .    .     .** 

Section  3342,  Rev.  Laws  1910,  in  part, 
is  as  follows:  '*The  following  property 
shall  be  reserved  to  tho  head  of  every 
family  residing  in  the  state  exempt  from 
attachment  or  execution  and  every  other 
species  of  forced  sale  for  the  payment  of 
debts,  except  as  hereinafter  provided: 
First.  The  homestead  of  the  family,  which 
shall  consist  of  the  home  of  the  family, 
whether  the  title  to  the  same  shall  be 
lodged  in  or  owned  by  the  husband  or 
wife.     .     .     ." 

Many  states  have  a  statute  defining  the 
term  "family,"  but  we  have  no  such  stat- 
ute defining  the  term  or  indicating  any  of 
its  necessary  ingredients. 

In  the  case  of  Sheehy  v.  Scott,  4  L.R.A. 
(N.S.)  S65,  we  find  a  complete  and  ex- 
haustive note  on  the  question  of  what  con- 
stitutes a  family,  and  we  take  the  follow- 
ing excerpt  therefrom:  "In  Roco  v.  Green, 
50  Tex.  488,  the  court  says:  *We  deduce 
from  the  authorities  the  following  general 
rules  to  determine  when  the  relation  of  a 
family,  as  contemplated  by  law,  exists: 
(1)  It  is  one  of  social  status,  not  of  mere 
contract;  (2)  legal  or  moral  obligation 
on  the  head  to  support  the  other  members; 
(3)  corresponding  state  of  dependence  on 
the  part  of  the  other  members  for  this  sup- 
port.* The  family,  within  the  meaning  of 
the  homestead  law,  consists  of  those  mem- 
bers of  the  household  who  are  dependent 
upon  the  householder  for  support,  or  to 
whom  the  householder  owes  some  duty. 
Brokaw  v.  Ogle,  170  111.  115,  48  N.  E.  394. 
To  constitute  such  (single  men)  a  family, 
there  must  be  a  condition  of  dependence, 
and  no  mere  aggregation  of  individuals  will 
create  this  relation.  .  .  .  Abercrombie 
v.  Alderson,  9  Ala.  981." 

Our  own  court,  in  the  case  of  Rolator 
y.  King,  13  Okla.  37,  73  Pac.  291,  approved 
of  the  definition  of  the  term  "family"  as 
laid  down  in  the  case  of  Roco  v.  Green, 
supra,  and  also  used  this  language:  "As 
to  what  constitutes  the  head  of  a  family 
under  the  exemption  laws,  the  authorities 
seem  to  be  conflicting;  but  the  great  weight 
of  modern  authorities,  we  think,  holds  that, 
in  order  to  constitute  the  head  of  a  family 
within  the  purview  of  the  exemption  laws, 
there  must  be  at  least  a  condition  of  de- 
pendence on  the  part  of  the  other  members 
upon  the  head,  and  a  legal  or  moral  obli- 
gation on  the  part  of  the  head  to  support 
them,  and  that  a  mere  collection  of  indi- 
viduals does  not  satisfy  the  requirements 
of  the  statute." 

In  order  to  constitute  a  family,  there 
must  be  a  collection  of  persons  living  to- 
gether.     One    person    cannot   constitute    a 
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family,  nor  the  head  of  a  familv.  In  order 
to  constitute  "the  head  of  a  family,"  he 
who  claims  a  homestead  as  exempt  on  that 
ground  must  be  able  to  show  that  there  are 
more  than  himself,  who  together  form  the 
family,  and  who  are  legally  dependent  upon 
him,  and  whom  he  is  legally  obliged  to 
care  for.  Bette  v.  Mills,  8  Okla.  351,  68 
Pac.  957. 

All  the  individuals  who  live  collectively 
under  the  authority  of  another  constitute 
a  family.     2  Bouvier*s  Law  Diet.  p.  1186. 

Under  the  exemption  laws  a  homestead 
can  only  be  reserved  to  a  family.  Home- 
steads are  most  frequently  secured  to  the 
head  of  a  "family."  What  constitutes  the 
relationship  will  vary  according  to  circum- 
stances. It  generally  embraces  a  collective 
body  of  per.sons,  consisting  of  parents  or 
children,  or  other  relatives,  domestics,  or 
servants,  residing  together  in  one  house 
or  upon  the  same  premises.  But  in  any  event* 
a  person,  to  be  a  member  of  a  family,  must 
be  a  member  in  good  faith.  The  family 
may  be  composed  of  a  brother  and  sister, 
a  husband  and  wife,  a  father  or  grand- 
father and  his  children  or  gr.andchildren,  a 
son  and  his  mother  and  sister,  a  father-in- 
law  and  his  dependent  daughter-in-law,  an 
unmarried  man  and  his  illegitimate  off- 
spring, an  unmarried  woman  and  her 
adopted  child,  a  hujsband  and  his  children, 
deserted  by  the  wife  and  mother,  a  widower 
and  his  adopted  daughter  and  her  husband, 
a  divorced  man  living  with  his  minor  un- 
married son,  a  son  living  with  his  widowed 
mother  and  supporting  her,  a  widow  living 
with  and  supporting  the  children  of  her 
deceased  husband  by  a  former  wife.  On 
the  contrary,  a  "family"  does  not  consist 
of  but  one  person,  nor  of  a  man  and  a 
woman  unlawfully  married,  nor  of  persons 
lawfully  residing  together,  but  without  be- 
ing related  or  in  any  wise  connected.  21 
Cyc.  466. 

Bearing  in  mind  that  in  order  to  consti- 
tute a  family  there  must  be  (1)  a  social 
status,  (2)  there  must  be  a  head  who  has 
a  right,  at  least  in  a  limited  way,  to  direct 
and  control  those  gathered  into  the  house- 
hold, and  (3)  this  head  must  be  obligated 
either  legally  or  morally  to  support  the 
other  members,  and  (4)  there  must  be  a 
corresponding  state  of  at  least  partial  de- 
pendence of  the  other  members  for  this 
support. 

From  the  abstract  definition  of  the  term 
"family,"  it  seems  that  it  is  comprehensive 
enough  to  embrace  cousins  residing  together 
and  coming  within  the  other  requisites  of 
the  term;  but  a  most  exhaustive  research 
has  failed  to  disclose  a  single  adjudicated 
case  where  the  family  was  composed  of 
cousina.  Tn  Bouvier's  Law  Diet.;  21  Cyc; 
L.R.A.1917C. 


and  4  L.R.A.(N.S.),  supra,  and  25  Cen- 
tury Dig.  and  other  places,  we  find  collated 
a  large  number  of  adjudicated  cases  giving 
examples  of  those  who  go  to  comprise  a 
family;  but  none  seem  to  have  carried  the 
relationship  far  enough  to  reach  cousins. 
The  reason  the  rule  has  stopped  short  of 
embracing  cousins  is  plainly  apparent.  The 
general  rule  is  all  the  property  of  a  debtor 
is  applicable  to  the  payment  of  his  debts. 
The  effect  of  the  exemption  laws  is  to 
create  exceptions  to  this  rule,  and  permit 
a  debtor  to  retain  into  his  possession  prop- 
erty which,  following  the  general  rule, 
should  be  applied  to  the  payment  of  his 
debts.  The  law  permitting  this  says  that, 
while  it  is  the  honorable  duty  of  all  per- 
sons to  pay  their  just  debts,  yet  under 
certain  conditions  a  higher  duty  may  rest 
upon  them,  and  that  is  to  maintain  and 
support  those  dependent  upon  them.  Some 
jurisdictions  limit  this  rule  to  th6se  who 
are  legally  dependent  upon  them,  but  it 
seems  that  this  limitation  is  too  circum- 
scribed, and  the  weight  of  authority  seems 
to  place  the  limitation  at  those  who  are 
morally  dependent  upon  them  for  support. 

We  find  no  adjudicated  case  holding  that 
the  duty  to  support  and  maintain  a  cousin 
is  greater  than  the  duty  to  pay  one's  debts, 
and  we  believe  the  better  reasoning  sup- 
ports the  proposition  that  a  debtor  has  no 
moral  or  legal  riglit  to  appropriate  assets 
that  should  be  applied  to  the  payment  of 
one's  debts  and  expend  the  same  in  pro- 
viding a  home  for  so  distant  a  relative  as 
a  cousin.  Thompson,  Homestead  &  Exemp- 
tions, §  45. 

Not  only  are  we  of  the  opinion  that  the 
defendant  was  bound  both  morally  and  le- 
gally to  pay  her  debts,  rather  than  main- 
tain a  home  for  Miss  McElhaney,  but  the 
evidence  falls  short  of  proving  any  state 
of  even  partial  dependency  of  Miss  Mc- 
Elhaney upon  the  charity  of  the  defendant. 
It  developed  in  the  evidence  that  Miss  Mc- 
Elhaney owned  about  70  acres  of  land  for 
which  she  has  recently  refused  $2,000,  and 
that  she  had  been  offered  $5  per  acre  for 
an  oil  lease  thereon,  which  she  also  refused. 
A  party  owning  property  of  that  value  in 
their  own  right  cannot  be  said  to  be  de- 
pendent in  any  sense  of  the  word.  Besides, 
the  evidence  shows  that  Miss  McElhaney 
had  three  brothers  living  in  Oklahoma;  but 
their  ability  to  assist  her,  should  she  have 
needed  the  same,  was  not  disclosed  by  the 
evidence.  The  evidence  also  shows  that  the 
land  sought  to  be  exempted  by  defendant  ia 
worth  $5,000. 

The  facts  in  this  case  show  that  the  de- 
fendant at  the  time  of  the  trial  was  a 
maiden  lady,  fifty-six  years  old,  and  in  poor 
health,    and    the    occasion    of    Miss    McEl- 
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haney   residing  with   her  is   aptly   told   io 
her  own  language  as  follows: 

Q.  I  will  ask  you  to  state  whether  or  not 
you  and  Miss  McEl haney,  your  cousin,  con* 
stitute  the  family? 

A.  Yes. 

Q.  And  do  you  and  your  cousin  live  to- 
gether 7 

.A.   jl  es. 

Q.  What  is  the  reason,  Miss  Cox,  that 
Miss  McElhaney  lives  with  you? 

A.  I  was  sick,  and  £  was  not  able  to 
live  alone,  and  she  did  not  have  any  other 
home,  and  it  would  be  nice  for  her  to  live 
with  me,  for  her  and  me  too.     .     .     . 

Q.  This  Miss  Mc£lhaney  that  Lives  with 
you,  is  she  the  only  relative  you  can  get  to 
live  with  you? 

A.  She  is  the  only  one  I  have  got  to  live 
with  me. 

Q.  Now  state  to  the  court,  Miss  Cox, 
whether  or  not  you  and  Miss  McElhaney, 
who  you  have  testified  constitute  your  fam- 
ily, obtain  your  livi-rrg  and  support  from 
the  proceeds  of  this  farm,  or  otherwise, 

A.  Yes,  she  lives  with  me,  and  we  live 


on  what  we  get  on  that  farm  and  what  we 
can  do. 

Q.  Miss  Cox,  what  condition  are  you  in 
with  reference  to  your  health?  How  is 
your  health? 

A.  It  is  just  bad." 

This  evidence  shows  that  these  two 
maiden  ladies  are  residing  together  so  as  to 
be  of  mutual  assistance  to  each  other  and 
as  companions,  and  the  defendant  seems  to 
be  more  dependent  upon  Miss  McElhaney 
than  vice  versa.  The  evidence  does  not  dis- 
close that  defendant  furnished  the  food  they 
ate,  or  that  she  provided  raiment  for  Misa 
McElhaney,  or  anything  else,  except  she 
testified  that  she  got  medicine  for  her. 

We  recommend  that  the  judgment  of  tlie 
lower  court  be  reversed,  and  this  cause  re- 
manded, with  instructions  to  the  trial  court 
to  enter  up  an  order  denying  the  defend- 
ant's motion  to  vacate  and  quash  the  ex- 
ecution issued  and  levied  on  the  land  in 
controversy. 

Per  Curtain: 

Adopted  in  whole. 


Annotation — ^What  constitutes  a  ''family*'  under  homestead  and  exemp- 
tion laws* 


J.  '^Family**  defined,  361, 
II.  Different  aggregations  of  people: 
a.  Husband  and  wife,  363. 
h.  Father  and  child,   364. 

c.  Wife  toith  dependents,  364. 

d.  Widotver      with      dependents, 

364. 

e.  Widow  uHth  dependents,  366. 
/.  Grandparetit  and  child,  366. 
g.  Single  persons,  366. 

h.  Other  combinations,  370. 
i.  Temporary  separation,  310. 
III.  Rights   acquired    by   survivorship: 

a.  By  a  uHdower,  37 O. 

b.  By  a  trldoir: 

1.  Generally,  371, 

2.  A  widow  Having  children, 

371. 

3.  A.     widow    and    children, 

371. 

4.  Abandonment  of  husband, 

371. 

c.  By  children,  371. 

d.  By  a  mother,  371. 

e.  By  a  dependent  female,  371. 

f.  By  orphan  grandchildren,  371. 
ir.  Divorce,  371. 

The  present  note  is  supplementary  to 

the  note  to  Sheehy  v.   Scott,  4  L.R.A. 

(N.S.)    365,    where    the    earlier    cases 

discussing  this  question  are  treated. 

The  question  whether  the  continuance  I 
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of  the  family  is  a  condition  of  the  eon- 
tinuance  of  homestead,  where  its  ex- 
istence is  a  condition  of  the  inception  of 
the  homestead,  is  treated  in  the  note  to 
Weaver  v.  First  Nat.  Bank,  16  L.R.A. 
(N.S.)  111. 

So,  with  respect  to  homestead,  the 
effect  of  nonresidence  of  family  whose 
head  is  a  resident  is  treated  in  the  note 
to  Tromsdahl  v.  Naff,  52  L.R.A.(N.S.) 
746. 

I.  '* Family**  defined. 

Supplementing  note  in  4  L.R.A.  (N.S.) 
p.  360. 

To  constitute  a  '*head  of  a  family," 
there  must  be  at  least  two  persons  who 
live  together  in  the  relation  of  one  fam- 
ily, and  one  of  them  must  be  the  head 
of  that  family.  When  the  natural  rela- 
tion of  husband  and  wife  or  parent  and 
child,  or  that  of  being  in  loco  parentis, 
does  not  exist,  the  relation  should  be  one 
in  which  an  established  and  continuing 
personal  authority,  responsibility,  and 
obligation  actually  rest  upon  one  as 
"the  head  of  a  family^'  for  the  welfare 
of  the  others,  who  in  law  should,  or  in 
fact  do,  recognize  and  observe  a  family 
relation  to  the  one  as  "the  head  of  a 
family."  Johns  v.  Bowden  (1914)  68 
ria.  32,  66  So.  155. 

The  word  "family*'  in  its  most  usual 
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signification,  says  the  court  in  Floyd 
County  V.  Wolfe  (1908)  138  Iowa,  749, 
117  N.  W.  32,  denotes  the  group  com- 
prising the  husband  and  wife  and  their 
dependent  children.  In  a  somewhat 
more  enlarged  sense  it  signifies  a  person 
acting  as  head  or  manager  with  others 
living  with  or  dependent  upon  him  and 
occupying  the  same  home.  The  definition 
is  still  further  enlarged  by  the  statute 
respecting  the  homestead  rights  of  a 
divorced  person,  and  made  to  include  a 
widow  or  widower,  though  without  chil- 
dren, while  continuing  to  occupy  the  real 
estate  that  was  used  as  a  homestead  at 
the  death  of  the  spouse,  and  a  divorced 
person  to  whom  it  is  adjudged  or  given 
by  the  terms  of  the  decree  of  divorce 
during  his  or  her  continued  personal 
occupancy.  This  case  is  subsequently 
set  out  in  this  note  in  IV. 

A  familv,  states  the  court  in  Blair  v. 
Fritz  (1913)  162  Iowa,  716,  144  N.  W. 
611,  is  a  collection  of  persons  living 
under  one  roof,  having  one  head  or 
management;  and  the  head  of  a  family 
is  the  one  who  controls,  supervises,  and 
manages  the  affairs  of  the  household. 
The  relation  existing  among  the  group 
must  be  of  a  permanent  and  domestic 
character.  A  mere  abiding  together 
temporarily  as  strangers,  or  for  con- 
venience, there  being  no  legal  or  moral 
obligation  on  the  part  of  one  to  support 
the  others,  and  no  supervisory  power 
on  the  part  of  anyone,  does  not  make 
the  group  a  family.  If  the  parties  are 
related  by  blood,  and  either  the  father 
or  mother  is  alive,  he  or  she  will  ordi- 
narily be  considered  the  head  of  the  fam- 
ily, although  in  such  a  case  it  may  be 
shown  that  an  adult  child  was  in  fact 
the  head  of  the  family. 

The  definition  of  a  family  as  given 
in  the  Blair  Case  (Iowa)  supra,  is 
adopted  in  Re  Opava  (1916;  U.  S.  D.  C.) 
235  red.  779. 

Under  the  Constitution  of  South  Caro- 
lina, which  provides  that  there  shall  be 
exempt  "to  every  head  of  a  family  re- 
siding in  this  state,"  whether  entitled 
to  an  exemption  in  lands  or  not,  per- 
sonal property  to  the  value  of  $500,  it 
is  stated,  in 'Re  McGowan  (1909)  170 
Fed.  493,  that  the  head  of  a  family  as 
construed  by  the  supreme  court  of  the 
state  is  one  who  controls,  supervises,  and 
manages  a  house,  and  has  living  with 
him  and  is  supporting  some  person  whom 
it  is  either  his  moral  or  legal  duty  to 
support. 

A  family  has  been  defined  as  a  col- 
lective body  of  persons  who  live  in  one 

house    under    one    head    or    manager. 
L.11A.1917C. 


Forbes  v.  Groves  (1908)  134  Mo.  App. 
729,  115  S.  "W.  451. 

It  is  not  essential  that  a  man  be 
married  to  be  the  head  of  a  family.  It 
is  enough  to  satisfy  the  statutes  if  he 
contributes,  in  part,  to  the  support  of 
those  who  have  a  moral,  though  not  a 
legal,  claim  on  him.    Ibid. 

It  is  stated  in  Elliot  v.  Thomas  (1912) 
161  Mo.  App.  441,  143  S.  W.  563,  that 
the  term  "family"  is  a  broad  term,  and 
has  been  construed  by  the  courts  to  take 
in  many  persons  other  than  parents 
and  children.  The  essential  thought 
underlying  the  family  relation  is  that 
of  dependents,  and  hence  any  number 
of  persons  more  than  one,  living  to- 
gether under  the  same  roof  with  one  of 
their  number  as  head,  who  controls  the 
affairs  of  a  household  and  upon  whom 
the  others,  or  some  of  them,  are  by  rea- 
son of  some  legal  or  moral  obligation 
dependent,  may  be  said  to  be  a  family, 
and  the  person  in- control  the  head  of 
that  family. 

So,  as  stated  in  Elliot  v.  Thomas  (Mo.) 
supra,  the  phraseology  of  the  homestead 
statutes  in  the  different  states  varies 
somewhat,  but  in  their  construction  by 
the  court  there  is  entire  uniformity  in 
the  holding  that  the  element  of  depend- 
ency in  some  form  is  necessary  to  con- 
stitute the  family  relation,  and  also 
that  the  family  relation  must  be  present 
in  order  for  the  statute  to  apply.  It 
has  also  been  held  that,  in  the  absence 
of  a  statute  so  providing,  the  family 
cannot  exist  with  but  one  member.  If 
the  family  relation  is  once  established, 
and  while  that  relation  exists  the  right 
of  homestead  is  acquired  by  the  head 
of  the  family,  then  as  long  as  he  occupies 
the  homestead  as  his  home  he  may  hold 
it  as  exempt,  even  though  the  other 
members  of  the  family  may  all  die  or  be 
dispersed  and  he  be  left  alone.  This 
latter  position,  however,  does  not  mili- 
tate against  the  general  rule  that  the 
family  relation  must  exist  before  the 
right  to  a  homestead  exemption  can  at- 
tach. 

The  term  "head  of  a  family,"  says 
the  court  in  Re  Morrison  (1901)  110 
Fed.  734,  should  be  given  a  broader  con- 
struction than  merely  applying  it  to  the 
husband  or  father,  and  while  it  is  true 
that  there  is  some  conflict  of  authority 
as  to  whether  an  unmarried  man  can  be 
the  head  of  a  family,  the  weight  of  au- 
thority is  in  favor  of  considering  every 
person  the  head  of  a  family  who  keeps 
house  and  has  living  with  him  and  is 
supporting  some  person  whom  it  is  either 
his  legal  or  moral  duty  to  support. 
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II.  Different  aggreffotlona  of  people, 

a.  Husband  and  uHfe. 

SnpplementiBg  note  in  4  KB.A.(N.S.) 
p.  367. 

As  stated  in  the  earlier  note,  the  rule 
sustained  by  the  weight  of  authority  is 
that  the  debtor,  in  order  to  have  a  fam- 
ily, must  have  someone  dependent  upon 
him  whom  he  is  morally  or  legally  bound 
to  support.  There  is  no  question  but 
that  the  relation  of  husband  and  wife 
constitutes  a  family,  and  that  the  hus- 
band is  the  head,  under  the  homestead 
and  exemption  acts. 

In  Taylor  v.  Taylor  (1906)  223  DL 
423,  79  N.  E.  139,  an  action  for  the  spe« 
eific  performance  of  an  antenuptial  eon- 
tract,  a  husband  living  with  his  wife  is 
stated  to  be  a  householder  and  the  head 
of  the  family  contemplated  by  a  statute 
providing  that  every  householder  having 
a  family  shall  be  entitled  to  an  estate 
of  homestead,  etc. 

A  person  having  a  wife  and  three 
minor  children  is  entitled  to  the  home- 
stead exemption,  although  they  are  not 
living  with  him  at  the  date  of  the  seiz- 
ure and  may  be  earning  a  support  for 
themselves;  and  the  imprisonment  of 
such  person  in  the  jail  or  penitentiary 
does  not  affect  his  right  to  the  exemp- 
tion claimed,  which  under  the  law  is  not 
so  much  for  his  benefit  as  for  that  of 
his  wife  and  children.  Gamer  v.  Free- 
man (1907)  118  l4k  184,  118  Am.  St. 
Rep.  361,  42  So.  767.  The  court  said: 
'Plaintiff  at  the  date  of  the  seizure  was 
the  head  of  a  family  because  he  had 
a  wife  and  three  minor  children.  The 
law  presumes  that  they  were  depend- 
ent on  the  husband  and  father,  because 
each  and  every  one  of  them  had  the 
legal  right  to  demand  of  him  mainte- 
nance and  support.  The  voluntary  sepa- 
ration of  the  husband  and  wife  did  not 
change  their  marital  relations.  The  cir* 
cumstance  that  the  two  minor  daught^i! 
resided  for  the  time  being  with  their 
mother  did  not  absolve  the  plaintiff  from 
the  performance  of  his  parental  duties. 
The  circumstance  that  the  boy  worked 
out  was  creditable  to  both  father  and 
son.  Article  244  makes  a  distinction 
between  the  ^head  of  a  family'  and  a 
'person  having  a  father  or  mother  or  a 
person  or  persons  dependent  on  him  or 
her  for  support/  The  two  classes  are 
different.  The  head  of  a  family  is  en- 
titled to  the  exemption;  it  matters  not 
how  much  or  little  he  contributes  to 
the  support  of  his  wife  and  children. 
Other  persons  must  prove  that  they  have 
dependents  on  them  for  support.  •  •  . 
Ii.RA.1917C. 


Where  the  family  consists  of  a  wife 
and  minor  children,  there  is  no  room 
to  doubt*  the  right  of  the  husband  and 
father  to  claim  the  homestead  exempt 
tion." 

The  right  to  claim  a  homestead  exemp- 
tion, however,  was  denied  in  Crichton 
Co.  V.  Merritt  (1913)  134  La.  4,  63  So. 
604,  the  court  stating  that  it  is  not  shown 
that  defendant  had  anyone  dependent 
upon  him  for  support,  nor  that  his  wife 
did  not  have  in  her  own  right  more  than 
$2,000,  or  that  she  was  not  in  possession 
of  lands  worth  over  $2,000.  There  is 
no  evidence  that  the  husband  has  no 
means  other  than  the  property  which  he 
claims  is  exempt  from  seizure.  The  de- 
fendant has  not  brought  his  claim  for 
a  homestead  within  the  requirement  of 
the  law  which  grants  a  homestead 
exemption. 

In  holding  that  a  wife  is  not  entitled 
to  claim  the  premises  as  a  homestead, 
for  the  reason  that  she  is  not  the  head 
of  a  family  within  the  meaning  of  the 
laws  of  the  state,  it  is  stated  in  Dieter 
v.  Fraine  (1910)  20  K.  D.  484,  128  N. 
W.  684,  that  a  husband  physically  able 
and  competent  to  care  and  provide  for 
his  family  is  the  prima  facie  head  where 
he  has  not  abandoned  or  deserted  the 
wife  or  in  any  way  relinquished  that 
right,  although  he  has  been  temporarily 
away  from  t^e  wife  off  and  on  for  two 
years,  and  out  of  the  state  most  of  the 
time,  but  during  all  that  time  has  been 
able-bodied,  free  from  infirmity,  and  able 
and  willing  to  support  or  assist  in  sup- 
porting his  wife  and  family. 

Where  a  doctor  attached  the  wages  of 
a  debtor  and  he  claimed  exemption  'on 
the  ground  that  he  was  a  married  man 
and  the  head  of  a  family,  it  was  stated 
in  Beitz  v.  Schueller  (1896)  7  Ohio  N.  P. 
619,  8  Ohio  S.  &  C.  P.  Dec.  674,  that, 
in  order  to  take  advantage  of  the  Ohio 
Exemption  Law,  the  debtor  must  be  able 
to  show  that  he  is  living  with  and  sup- 
porting his  family.  The  mere  fact  that 
he  is  married  and  has  children  does  not 
give  him  exemption. 

In  Re  Finklea  (1907)  153  Fed.  492, 
a  bankrupt  and  his  wife  shortly  prior 
to  the  bankruptcy  separated  by  mutual 
consent.  She  received  about  half  of 
his  property  for  her  separate  support, 
and  left  for  another  town  with  her 
adopted  child.  There  was  no  home  to 
which  she  might  return.  He  retained 
the  balance  of  the  property,  consisting 
of  a  small  stock  of  merchandise,  and 
continued  to  remain  in  the  same  town, 
boarding  at  different  places.  It  was 
held  that  the  bankrupt  could  not  claim 
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exemption  under  the  South  Carolina 
Constitution,  exempting  personal  prop- 
erty to  the  head  of  a  family,  the  court 
stating  that  there  is  no  family  or  col- 
lection of  persons  living  together  in 
one  home  or  under  one  head.  The  wife 
has  voluntarily  gone  to  another  town 
carrying  with  her  the  adopted  child,  and 
there  is  no  home  to  which  she  may  re- 
turn. Some  provision  has  heen  made 
for  her  support  and  the  assets  to  which 
creditors  might  look  for  payment  of 
their  claims  have  been  thus  depleted.  A 
mere  legal  liability  for  the  support  of 
a  wife  who  has  thus  voluntarilv  aban- 
doned  her  husband,  which  may  or  may 
not  be  enforced,  does  not  restore  the 
family  status,  and,  as  the  primary  object 
of  the  constitutional  provision  allowing 
a  homestead  is  the  protection  of  the 
family,  when  the  family  relation  ceases 
to  exist,  the  reason  for  the  privilege 
is  gone.  The  fund  claimed  is  in  the 
hands  of  the  court  for  distribution 
among  those  justly  entitled  thereto.  It 
must  consider  the  status  as  it  is  to-day, 
and  it  seems  dear  that  there  is  no  fam- 
ily now  existing  which  will  be  benefited 
by  the  exemption,  and  therefore  no  head 
of  the  family  entitled  to  claim  it,  and 
if  allowed  the  money  will  go  to  the 
sole  benefit  of  the  bankrupt  as  an  indi- 
vidual. The  court  is  of  the  opinion  that 
his  claim  is  not  superior  to  that  of  the 
creditors. 

h.  Father  and  child. 

Supplementing  note  in  4  L.R.A.(N.S.) 
p.  369. 

For  the  purpose  of  holding  property 
exempt,  a  father  was,  in  McClelland  v. 
Schmidt  (1910)  26  Okla.  585,  110  Pac. 
901,  held  to  be  the  head  of  a  family 
consisting  of  himself  and  a  child  three 
years  old  which  lived  a  nart  of  the  time 
with  him  on  his  claim  and  a  part  of  the 
time  with  his  grandfather  not  far  away; 
the  father  was  the  sole  support  of  the 
child  and  paid  its  board  when  it  was 
not  living  with  him. 

c.  Wife  witJi  dependents. 

Supplementing  note  in  4  L.R.A.(N.S.) 
p.  369.  And  see  also  the  note  in  61 
L.R.A.(N.S.)  1121,  on  "wife  as  head  of 
family  within  homestead  or  exemption 
statute." 

It  is  stated    in    Ginsberg   v.    Groner 

(1906)   117  La.   268,  41   So.  569,  that, 

where   the  only   property   belonging   to 

either    of    two    spouses    separated    in 

property   from   each   other  consists   of 

a   small   house  and   lot,   a  small   stock 

of    goods     and     movables,     the    whole 
L.R.A.1917C. 


'  amounting  in  value  to  less  than,  $2,000, 
and  falling  under  the  terms  of  the 
right  of  exemption,  the  wife  is  entitled 

I  to  an  exemption  upon  said  property 
from    seizure    and    sale    by    her    cred- 

i  itors,  where  the  house  is  occupied  by 
the  husband,  the  wife,  and  seven  children 
as  a  residence,  and  the  stock  of  goods 
therein  employed  by  the  wife  in  carry- 
ing on  a  small  trade  through  which  the 
whole  family  is  supported;  that  under 
art.  244  of  the  Constitution  of  1898, 
a  right  of  exemption  is  granted  to  the 
extent  and  upon  the  things  therein  speci- 
fied, not  only  to  every  "head  of  a  fam- 
ily," but  to  every  person  having  a  per- 
son or  persons  dependent  upon  "him" 
or  "her''  for  support.  While  it  is  true 
that  the  husband,  so  long  as  the  marriage 
continues,  is  in  one  sense  "the  head  of 
the  family,"  it  does  not  follow  that  the 
burden  and  duty  of  supporting  the  fam- 
ily do  not  under  some  circumstances  rest 
upon  the  wife  (Civil  Code,  art.  2435), 
and  that  condition  of  things  is  shown  to 
exist  in  this  case.  That  fact,  with  its 
legal  consequences,  is  not  aifected  be- 
cause the  husband  may  give  his  time  and 
attention  to  the  conducting  of  the  wife's 
business.  The  utmost  that  can  be 
claimed  is  that  he  thereby  contributes 
something  towards  his  own  support. 

Where  a  wife  who  was  abandoned  by 
her  husband  continued  to  occupy  the 
homestead  and  to  farm  it  for  the  mainte- 
nance of  herself  and  ohildren,  making 
use  of  the  farming  implements,  etc.,  for 
that  purpose,  having  no  other  means  of 
support,  it  was  held  in  Mennell  v.  Wells 
(1915)  51  Mont.  141,  149  Pac.  954,  that 
she  could  claim  such  property  exempt 
from  execution  under  a  judgment  againsi 
her  husband,  the  court  stating  that  the 
expression  "head  of  the  family,"  as  de- 
fined in  a  statute  relating  to  homestead, 
clearly  includes  the  abandoned  wife, 
because  it  includes,  besides  the  husband, 
every  person  occupying  property  to 
which  the  homestead  right  attaches  who 
has  the  care  of  dependents  residing  with 
him  thereon.  See  also  First  Nat.  Bank 
V.  McClanahan  (1909)  83  Neb.  706,  120 
N.  W.  185,  wherein  it  is  held  that  when 
a  husband  deserts  his  wife  and  family, 
leaving  them  in  the  possession  of  a  home- 
stead, the  wife  is  entitled  to  the  benefit 
of  the  same  homestead  exemption  that 
existed  in  her  husband  at  the  time  of 
his  desertion. 

d.  Widoirer  with  dependents. 

Supplementing  note  in  4  L.R.A.(N.S.) 
p.  375. 

It  was  held  in  Re  Mussey  (1910) 
179  Ted.  1007,  that  a  widower  was  the 
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head  of  a  family  and  the  property  occu- 
pied hy  him  was  a  homestead  free  from 
the  claims  of  creditors,  where  the  fam- 
ily consisted  of  himself^  an  unmarried 
daughter  of  age  and  earning  a  livelihood, 
a  married  daughter,  his  three  grand- 
children, and  his  mother-in-law,  who, 
although  possessed  of  independent 
means,  continued  to  use  the  property  as 
her  home. 

So  it  is  held  in  Boettger  v.  Fischer 
(1883)  8  Ohio  Dec.  Reprint,  776,  9  Ohio 
L-  J.  337,  that  a  widower  with  no  other 
family  than  an  unmarried  daughter  liv- 
ing with  him  is  entitled  to  the  hon\e- 
stead  exemption  provided  in  §  5436, 
Rev.  Stat.,  notwithstanding  such  daugh- 
ter is  over  the  age  of  minority.  The 
statute  distinguishes  in  this  respect 
between  a  son  and  daughter.  The  court 
states  that  it  is  of  opinion,  however, 
that  the  intent  of  the  legislature  is  clear 
to  distinguish  in  respect  to  homestead 
exemption  between  the  dependence  for 
support  of  a  son  and  of  a  daughter.  The 
reason  for  the  distinction  is  that  the 
dependence  of  a  son  may  be  regarded 
as  limited  to  his  minority,  but  that  of 
a  daughter  as  continuing  so  long  as  she 
shall  remain  unmarried. 

So,  where  a  widower  who  went  to 
Mississippi  from  Georgia,  leaving  his 
two  boys  behind  boarding  with  their 
grandfather  and  attending  school  at  the 
latter  place,  their  board  and  tuition  be- 
ing paid  by  the  father,  testified  that  he 
was  holding  the  place  where  he  lived 
as  a  home  for  himself  and  boys,  who 
would  rejoin  him  as  soon  as  they  finished 
their  school  course,  it  was  held  in 
Roberts  v.  Thomas  (1909)  94  MiM.  219, 
136  Am.  St.  Rep.  673,  48  So.  408,  that 
the  father  was  the  head  of  a  family 
and  had  the  right  to  hold  the  house  and 
lot  as  a  homestead  against  a  purchaser 
at  an  execution  sale. 

But  under  a  statute  exempting  from 
seizure  or  sale  under  execution  or  at- 
tachment the  residence  of  "every  citizen 
of  this  state,  male  or  female,  being  a 
householder,  and  having  a  family,  re- 
siding in  any  city,  town,  or  village,"  a 
bankrupt  •  widower  is,  in  Re  Rainwater 
(1911)  191  Fed.  738,  held  not  entitled  to 
exemption  because  of  the  fact  that  he 
contributed  to  some  extent  to  the  sup- 
port of  two  sisters,  who  did  not  reside 
with  him.  It  is  also  held  in  this  case 
that  the  bankrupt  was  not  entitled  to 
the  exemption  because  of  the  fact  that 
he  married  again  after  adjudication,  the 
law  being  that  the  trustee  takes  title 
to  all  the  property  of  the  bankrupt  up- 
on the  ad  indication. 
L.rv.A.1917G. 


The  question  arising  in  Forbes  v. 
Groves  (1908)  134  Mo.  App.  729,  115 
S.  W.  451,  was  whether  a  man  seventy 
years  old  who  occupied  property  as  a 
residence  with  his  married  son  and  the 
wife  of  the  latter  was  the  head  of  a 
family  so  as  to  be  entitled  to  hold 
exempt  his  life  estate  in  lieu  of  prop- 
erty mentioned  in  the  lat  and  2d  sub- 
division of  §  3159,  Rev.  Stat.  1899.  It 
was  held  that  he  was  not  the  head  of 
the  family.  He  lived  with  his  son  and, 
in  lieu  of  paying  board,  gave  the  family 
the  use  of  the  house  and  lot  rent  free, 
worked  in  the  garden  a  little,  and  once 
in  a  while  bought  something  for  the 
table.  The  court  was  of  the  opinion 
that  the  son  was  the  head  of  the  family. 

e.  Widow  with  dependents. 

Supplementing  note  in  4  L.R.A.(N.S.) 
p.  380. 

A  mother  and  an  adult  son  who  lived 
together,  he  receiving  the  shelter  of  her 
roof  and  contributing  to  her  support 
from  his  wages,  are  held  to  constitute  a  . 
family  in  Carle  v.  Bamberger  (1916) 
—  Okla.  — ,  168  Pac.  599,  capable  of 
claiming  a  homestead  within  the  con- 
templation of  the  Constitution  exempt- 
ing property  of  every  family  residing 
in  the  state  from  attachment  or  execu- 
tion and  every  other  species  of  forced 
sale  for  the  payment  debts.  It  seems 
that  this  widow  took  to  live  with  her 
an  unmarried  son,  twenty-six  years  old, 
who  supported  himself  and  contributed 
to  the  support  of  his  mother,  an  invalid 
daughter  and  her  child,  to  whose  sup- 
port she  contributed,  and  the  husband 
of  the  daughter,  an  impecunious  clerk, 
who  also  contributed  to  the  support  of 
his  invalid  wife  and  child.  Independent- 
ly of  the  relation  of  the  married 
daughter,  her  child,  and  her  husband  to 
the  others  of  the  group,  said  the  court, 
the  relation  existing  betw^een  the  widow 
and  her  son  was  sufficient  to  constitute 
those  two  a  family  within  the  contem- 
plation of  the  statute.  This  for  the 
reason  that,  pursuant  to  a  moral  obliga- 
tion between  them,  she  contributed  to 
his  support  with  the  shelter  of  her  roof, 
and  he  contributed  to  her  support  from 
his  wages. 

f.  Grandparent  and  child. 

Supplementing  note  in  4  L.R.A.(N.S.) 
p.  383. 

A  widow  was  held  in  First  Nat.  Bank 
V.  Sokolski  (1912)  —  Tex.  Civ.  App.  — , 
150  S.  W.  312,  entitled  to  a  homestead 
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exemption   where  she  was   living  with 
her  granddaughter,  whom  she  had  sup- 
ported and  cared  for  since  the  child's 
birth  and  whom  she  was  under  a  moral 
obligation  to  continue  to  support,  hav- 
ing done  so  since  the  birth  of  the  child, 
whose  parents  were  unable  to  take  care 
of  her.    The  court  stated :    "It  is  settled 
by  all  the  authorities  that,  in  order  to 
constitute  a  family  within  the  meaning 
of  the  homestead  law,  it  is  not  necessary 
that  there  be  a  legal  obligation  on  the 
part  of  the  person  claiming  to  be  the 
head    of    such    family    to    support    or 
furnish  a  home  for  the  other  members. 
It  is  enough  that  there  be  a  moral  obli- 
gation to  do  so.     .     .     .     This  is  not 
disputed  by  appellant,  but  it  is  insisted 
that  this  moral  obligation  does  not  arise 
unless  there  is  a  condition  of  dependence 
of  the  member  or  members  constituting 
the  family,  upon  the  head  for  such  sup- 
port, and  that  this  condition   does  not 
exist  in  the  present  case,  for  the  reason 
that  the  parents  of  the  grandchild,  who 
are  under  the  legal  obligation  to  sup- 
.   port  her,  are  shown  to  be  able  to  do  so. 
We  cannot  agree  that  the  moral  obliga- 
tion can  be  thus  restricted,  even  if  ap- 
pellant's contention  be  correct  as  to  the 
ability  of  the  parents  of  this  child  to 
support  and  care  for  her.    In  view,  how- 
ever,    of    the     evidence     as     to     their 
straitened   circumstances,   which   makes 
it  clear  that  they  are  not  finaneially  able 
properly  to  care  for  this  child  and  to 
raise   and   educate   her,   in   addition   to 
the   burden   of   their  own   support   and 
that  of  the  other  two  children,  and  the 
fact  that  the  child  has  from  her  birth 
been  taught  to  look  to  her  grandmother 
not  only  for  the  material  things  which 
are  necessary  for  her  physical  existence, 
but  for  the  affection  and  the  nurturing 
care  so  necessary  to  her  proper  upbring- 
ing, we  do  not  see  how  a  doubt  can  arise 
that  the  moral  obligation  rests  upon  ap- 
pellee to  continue  to  support  and  care 
for  this  child  so  long  as  she  is  able  and 
the  child  is  dependent.    It  would  be  the 
highest  cruelty  on  her  part  now,  after 
having  for  all  these  years  fostered  and 
encouraged  in  the  mind  of  this  young 
child  this  feeling  of  dependence,  to  say 
nothing  of  the  feeling  of  affection,  to_ 
abandon  her  even  to  her  parents.     To 
sa\'  this  is  to  say  that  she  would  violate 
the  most  sacred  moral  obligation  if  she 
were  to  do  so.     This  is  all  that  is  nec- 
essary to  the  existence  of  the  relation 
which   constitutes   a   family   for  whose 
benefit  the  homestead  is  protected  under 
the  provisions  of  the  Constitution  and 

laws." 
L.R.A.1917C. 


g.  Sin f fie  pernons. 

Supplementing  note  in  4  L.E.A.(N.S.) 
p.  383. 

A  bachelor  having  no  dependent9,  and 
having  no  one  residing  with  him  except 
servants  and  employees,  is  not  the  head 
of  a  family  in  the  sense  that  the  term 
is  used  in  the  constitutional  provision 
respecting  homestead  exemption.  Garaty 
V.  Du  Bose  (1874)  5  S.  0.  493.  See  also 
Re  Malloy  (1910)  179  Fed.  942. 

Under  a  statute  exempting  from  at- 
tachment and  execution  the  homestead 
of  every  '^housekeeper  or  head  of  a 
family,"  it  is  held  in  Elliot  v.  Thomas 
(1912)  161  Mo.  App.  441, 143  S.  W.  563, 
that  the  terms  ''housekeeper''  and  "head 
of  a  family"  are  synonymous,  and  that 
a  widow  living  alone  on  property  pnr^ 
chased  by  her  after  her  husband's  death, 
with  no  one  dependent  upon  her,  is  not 
entitled  to  exemption,  she  occupying  as 
to  the  property  the  same  position  as  if 
she  had  never  been  married.  The  court 
observes  that  before  the  right  to  a  home- 
stead exemption  can  attach,  it  must  ap- 
pear that  the  person  asserting  the  right 
to  the  exemption  has  one  or  more  persons 
living  with  him  who  are  dependent  upon 
him  for  support. 

So,  in  Brusha  v.  Phipps  (1910)  8« 
Neb.  822,  126  N.  W.  856,  real  estate 
consisting  of  a  house  and  part  of  certain 
lots  in  an  incorporated  city  was  par- 
chased  by  a  widow  whose  only  child  was 
an  adult  married  son  living  in  another 
state.  She  lived  in  the  house  and  rented 
rooms,  had  no  one  living  with  her  as  a 
member  of  her  family,  and  there  was 
no  one  under  her  care  and  maintenance. 
After  her  death  the  son  claimed  the 
property  as  the  homestead  of  his  mother 
as  against  a  purchaser  at  an  adminia- 
trator's  sale  to  pay  debts  of  her  estate. 
It  was  held  that  the  property  was  not 
exempt,  the  court  stating  that  the  mother 
was  not  married,  and  was  not  the  head 
of  a  family,  and  therefore  under  the 
statute  was  not  entitled  to  claim  the 
property  as  a  homestead. 

An  unmarried  bankrupt,  however,  who 
rented  and  worked  a  farm  upon  which 
was  a  dwelling  house  in  which  he  lived 
with  his  help,  including  a  housekeeper, 
an  aunt,  who  owned  the  larger  part 
of  the  household  furniture,  was,  in  Re 
French  (1916)  231  Fed.  255,  held  to  be 
a  householder  within  the  meaning  of  a 
statute  exempting  certain  property  when 
owned  by  a  householder.  It  seems  to 
me,  said  the  court,  that  the  man  who 
rents,  holds,  and  occupies  the  house, 
if  he  has  and  hires  a  housekeeper  and 
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keeps  house  and  hires  help  to  run  his 
farm  and  boards  such  help  in  the  house; 
is  a  householder.  Bouvier's  Law  Dic- 
tionary defines  "household"  as  "those 
who  dwell  under  the  same  roof  and  con- 
stitute a  family;"  and  as  to  "house- 
holder" that  word  is  defined  as  "master 
or  chief  of  a  family;  one  who  keeps 
house  with  his  family,  ...  a  keeper 
of  a.  tavern  or  boarding  house,  or  a  mas- 
ter or  mistress  of  a  dwelling  house." 

A  homestead,  states  the  court  in  Mid- 
dleton  V.  Johnston  (1908)  —  Tex.  Civ. 
App.  — ,  110  S.  W.  789,  is  not  an  estate 
in  land,  but  a  mere  exemption  or  right 
personal  to  the  parties  in  whose  favor 
it  exists.  Its  exemption  depends  upon 
the  existence  of  the  conditions  defined 
by  the  Constitution  and  laws.  There 
must  be  a  family  otherwise  there  ean  be 
no  homestead  within  the  meaning  of  the 
Constitution ;  and  the  family  must  be  one 
which  exists  not  in  violation  of,  but  by 
authority  of,  the  law.  Consequently,  it 
is  held  in  this  ease  that,  where  a  man 
was  living  illegally  with  a  woman  when 
he  bought  certain  property,  they  did  not 
constitute  a  family  within  the  meaning 
of  the  homestead  law  so  as  to  acquire  a 
homestead,  and  a  conveyance  of  the  land 
by  him  was  not  void  because  she  did 
not  join  therein. 

So  a  debtor  cannot  obtain  the  bene- 
fit of  the  homestead  exemption  laws  by 
assuming  the  support  of  persons  having 
no  claim  upon  him,  and  hence  a  woman 
who  owned  a  residence  is  n'ot  entitled  to 
the  benefit  of  the  homestead  exemption 
laws  on  the  ground  that  she  has  a  per- 
son dependent  upon  her  for  support, 
where  the  alleged  dependent  was  only 
the  illegitimate  child  of  her  son;  there 
being  no  duty  upon  her  to  support  such 
child.  Askew  v.  Parker  (1912)  131  La. 
753,  60  So.  233. 

So,  within  the  meaning  of  a  statute 
exempting  the  personal  earnings  of  a 
debtor  having  a  family,  the  reputed 
father  of  a  bastard  child  is,  in  Moore 
V.  Baughman  (1898)  8  Ohio  S.  &  C.  P. 
Dec.  396,  held  not  to  have  a  family,  al- 
though such  child  lives  with  and  is  sup- 
ported by  him,  a  reputed  father  not 
being  obliged  to  support  a  bastard  child 
under  Ohio  statutes. 

So,  under  statutes  defining  the  head  of 
a  family  as  "every  person  who  has  resid- 
ing on  the  premises  with  him  or  her,  and 
under  his  or  her  care  and  maintenance, 
his  or  her  minor  child,"  and  a  house- 
holder as  "every  person  who  has  residing 
with  him  or  her,  and  under  his  or  her 
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child,"  a  person  living  with  and  support- 
ing his  minor  illegitimate  child  and  its 
mother  was,  in  Peerless  Pacific  Co.  v. 
Burckhard  (Waah.)  ante,  353,  held  not 
the  head  of  a  family  or  a  householder 
so  as  to  entitle  him  to  exemption  from 
attachment  or  execution,  for  the  word 
"child,"  as  used  in  the  above  statutes, 
being  without  qualifying  word,  and  the 
context  showing  no  contrary  meaning, 
does  not  include  an  illegitimate  child. 

But,  while  the  law  of  Texas  does  not 
recognize  as  a  family  entitled  to  the 
homestead  exemption,  a  man  and  woman 
living  together  in  adultery,  yet  there 
rests  on  the  father  of  illegitimate  chil- 
dren a  natural  obligation  to  support 
them,  and  they,  living  with  him,  consti- 
tute such  a  family  as  may  assert  home- 
stead rights.  Rutherford -v.  Mothershed 
(1906)  42  Tex.  Civ.  App.  360,  92  S.  W. 
1021.  See  also  Lane  v.  Phillips  (1887) 
69  Tex.  241,  5  Am.  St.  Rep.  41,  6  S.  W. 
610,  and  Ellis  v.  White  (1873)  47  Oal. 
73,  set  out  on  p.  384  of  note  in  4  L.R.A. 
(N.S.). 

In  Re  Morrison  (1901)  110  Fed.  734, 
an  unmarried  bankrupt  owning  a  home 
where  he  resides  and  supports  his 
widowed  mother  and  minor  brother,  who 
are  unable  to  support  themselves  with- 
out assistance,  is  held  to  be  the  head  of 
a  family  under  the  Constitution  of 
Arkansas,  which  exempts  the  homestead 
of  a  resident  of  the  state  "who  is  mar- 
ried or  the  head  of  a  family."  Even  if 
there  is  no  statutory  obligation,  says  the 
court,  there  is  a  moral  obligation  on  the 
bankrupt  to  support  his  old  widowed 
mother,  which  is  sufficient,  according 
to  the  authorities,  to  constitute  him  the 
head  of  a  family  within  the  meaning 
of  the  provisions  of  the  Constitution 
of  Arkansas.  It  may  be  that  the  filial 
affection  of  the  bankrupt  for  his  mother 
prevented  him  from  marrying.  To  take 
from  him  this  home  would  deprive  his 
aged  mother  and  young  brother  of  a 
shelter,  and  defeat  the  beneficent  inten- 
tion of  the  framers  of  our  Constitution. 
Earning  but  scant  wages  as  a  fireman, 
his  actions  in  thus  furnishing  a  house 
for  his  mother  and  brother  and  con- 
tributing to  their  support  are  commend- 
able, and  constitute  him  the  "head  of  a 
family"  within  the  true  meaning  of  the 
Constitution  of  the  state  of  Arkansas. 

So  the  mother  of  an  adult  judgment 
debtor  is  a  member  of  his  family  so  as 
to  exempt  money  due  him  for  services 
under  a  statute  exempting,  "the  earnings 
of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within 
thirty  days  next  preceding  the  levy  of 
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execution  or  attachment,  when  it  ap- 
pears by  the  debtor's  affidavit  or  other- 
wise that  such  earnings  are  necessary 
for  the  use  of  his  family,  residing  in 
this  state  supported  in  whole  or  in  part 
by  his  labor,"  where,  although  the  judg- 
ment debtor  and  his  mother  do  not  dwell 
under  the  same  roof,  she  is  nevertheless 
a  resident  of  the  state,  is  old,  in  poor 
health,  and  unable  to  maintain  herself, 
and  looks  to  her  son,  the  judgment 
debtor,  for  her  sole  means  of  support. 
Lawson  v.  Lawson  (1911)  15  Oal.  App. 
496,  115  Pac.  464.  The  court  said  that 
while  in  a  strict  sense,  and  perhaps  in 
a  narrow  sense,  a  mother  not  living  in 
the  same  household  as  her  son  is  not  a 
member  of  his  family,  yet  where,  as 
here,  she  is  in  poor  health,  destitute 
of  property  or  the  means  of  subsistence, 
is  supported  by  him,  and  resides  within 
the  state,  she  is  a  member  of  his  family 
within  the  meaning  of  the  language  em- 
ployed in  the  section.  Any  other  con- 
struction would  make  the  provision  of 
the  law  inconsistent;  for,  on  the  one 
hand,  it  would  require  a  son  to  support 
his  parent  by  reason  of  the  familj'  tie, 
and  yet  deprive  him  of  an  exemption 
specially  created  for  the  purpose  of  en- 
abling him  to  discharge  his  obligations 
to  his  family.  Furthermore  the  ques- 
tion of  whether  the  parent  occupies  the 
same  abode  as  the  judgment  debtor 
would  not  be  the  exclusive  test;  for  it 
is  apparent  that  a  debtor's  wife  or  chil- 
dren might  not  be  living  with  him,  and 
yet  it  would  not  be  seriously  contended 
that  they  did  not  form  part  of  his  fam- 
ily. In  this  case  a  former  wife  had  ob- 
tained a  divorce  from  the  debtor  and 
sought  to  enforce  a  judgment  for  ali- 
mony out  of  his  entire  earnings.  On 
a  later  appeal  in  (1911)  15  Cal.  App. 
501,  115  Pac.  463,  the  court  stated  that 
the  evidence  produced  in  support  of 
defendant's  claim  of  exemption  showed 
not  only  that  he  contributed  to  the  sup- 
port of  his  dependent  mother,  residing 
in  this  state,  but  that  he  had  again  mar- 
ried and  was  living  with  such  wife, — 
thus  showing  that  he  undoubtedly  came 
within  the  exemption  of  the  statute. 

So,  where  a  bankrupt  son  lived  alone 
with  his  mother  and  provided  for  her 
protection,  though  she  was  not  depend- 
ent on  him  for  financial  support,  it  was 
held  in  Re  Glisson  (1910)  182  Fed.  287, 
that  he  was  entitled  to  the  exemption  of 
his  homestead  as  caring  for  a  dependent 
female,  under  the  Georgia  statute  pro- 
viding that  there  shall  be  exempt  from 
levy  and  sale,  of  the  property  of  every 
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care  and  support  of  dependent  females 
of  any  age,  who  is  not  the  head  of  a 
family,  realty  or  personalty,  or  both,  to 
the  value  in  the  aggregate  of  $1,600. 

So,  one  who  resides  with  his  widowed 
mother  and  two  sisters,  who  are  wholly 
dependent  upon  him  for  their  support 
and  maintenance,  is  entitled  under  the 
statute,  as  the  head  of  the  family,  to 
hold  exempt  from  seizure  by  garnish- 
ment his  current  wages  and  earnings 
for  personal  or  professional  8er\aces 
earned  within  the  last  ninety  days. 
Rolator  v.  King  (1903)  13  Okla.  37,  73 
Pac.  291.  The  court  said  that,  even 
conceding  that  under  our  statute,  strict- 
ly speaking,  there  is  no  legal  obligation 
resting  upon  the  defendant  to  support 
his  invalid  mother  and  dependent  sisters^ 
yet  we  think  there  is  a  strong  moral 
obligation,  founded  up>on  natural  justice, 
to  support  and  maintain  them,  and  that 
it  satisfies  the  requirements  of  our 
exemption  laws. 

Where,  however,  in  an  action  for  a 
nuisance,  the  ownership  of  the  property 
was  questioned,  it  was  held  that  an  un- 
married man  living  with  his  father 
and  mother,  his  father  owning  a  part 
of  the  household  goods  and  he  a  part, 
was  not  the  head  of  a  family  within 
the  homestead  act,  although  he  supplied 
part  of  or  all  the  necessaries.  Fehd  v. 
Oskaloosa  (1908)  139  Iowa,  621,  117  N. 
W.  989.  The  court  said  that  presump- 
tively the  father  was  the  head  of  the 
family  before  his  death,  and  the  home- 
stead was  his  for  the  benefit  of  his  fam- 
ily. Upon  his  death  his  widow  was  en- 
titled to  the  homestead  under  the  pro- 
visions of  §§  2973  and  2985  of  the  Code. 

So,  in  Blair  v.  Fritz  (1913)  162  Iowa, 
716,  144  N.  W.  611,  plaintiff,  an  un- 
married man,  was  held  not  to  be  the 
head  of  a  family  consisting  of  himself, 
his  widowed  mother,  and  perhaps  an  old- 
er married  brother  and  his  wife.  The 
house  in  which  the  parties  lived  was 
owned  by  the  mother,  w^ho  received  a 
pension  of  $12  a  month,  which  she  used 
for  her  support.  She  bought  groceries 
in  her  own  name,  but  clfiimed  that  plain- 
tiff at  times  gave  her  money  to  pay  upon 
the  bills.  The  other  brother  furnished 
items  for  the  family  from  time  to  time, 
as  did  the  plaintiff.  Just  prior  to  the 
levy  plaintiff  was  working  upon  a  farm 
3  miles  distant,  and  he  used  the  horse 
and  buggy  to  drive  to  and  from  his  work. 
From  his  earnings  he  paid  $50  on  the 
purchase  price  of  the  property  and  gave 
his  mother  something  like  $42  during 
the  year.  The  mother  did  the  house- 
work about  the  home.    She  testified  that 
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she  sometimes  gave  her  son  money  to 
purchase  goods.  The  other  brother  at 
times  contribnted  to  the  support  of  the 
mother  and  when  able  paid  board  to 
her  while  at  home.  The  board  was  not 
paid  to  plaintiff,  nor  were  any  contribu- 
tions made  to  him  by  the  brother.  Under 
these  circumstances  the  court  was  of 
the  opinion  that  plaintiff  had  no  super- 
visory power  or  control  over  the  mother's 
affairs,  and  that  practically  all  that  he 
did,  aside  from  living  with  her,  was  to 
make  small  contributiona  to  her  from 
time  to  time  as  he  had  the  ability  and 
disposition  to  do  so.  It  is  further  ob- 
served by  the  court  that  ordinarily, 
where  a  widow  occupies  a  homestead 
with  an  adult  child  or  children,  she  is 
regarded  as  the  head  of  the  family,  al- 
though she  may  yield  this  to  one  of  the 
sons,  and  if  she  does  so,  and  the  son  in 
fact  becomes  the  head  and  has  and  exer- 
cises supervisory  or  managerial  powers, 
he  may  in  virtue  of  that  relation  claim 
exemption  as  if  he  were  in  fact  the 
head  of  a  family  of  his  own;  but  he  has 
to  establish  such  headship  as  against 
a   presumption   to   the   contrary. 

So  a  man  having  no  wife,  children, 
parents,  sister,  or  infant  relative  living 
with  him,  or  dependent  upon  him  for 
maintenance,  is  in  Ramsey  v.  Ferguson 
(1908)  32  Ky.  L.  Rep.  1033,  107  S.  W. 
779,  held  not  to  be  entitled  to  a  home* 
stead  exemption  as  a  housekeeper  with 
a  family  because  of  the  fact  that  a 
brother,  a  partial  paralytic  sixty  years 
of  age,  is  an  inmate  of  his  home  and 
dependent  upon  him  for  support,  such 
brother  not  being  incapacitated  for  labor 
to  such  an  extent  as  to  make  him  a 
charge  or  burden,  he  being  able  to  plow, 
hunt,  and  walk  frequently  a  distance 
of  several  miles.  We  are  aware  of  no 
case,  observed  the  court,  decided  by 
this  court,  in  which  it  has  been  held  that 
one  is  under  a  legal  or  moral  obligation 
to  provide  a  home  for  or  maintain  an 
adult  brother.  What  would  be  the  rul- 
ing of  the  court  if  the  brother  were 
shown  to  be  wholly  incapable  of  caring 
for  or  supporting  himself,  we  need  not 
say,  as  the  case  before  us  is  not  of  that 
character.  Cases  like  some  of  those 
cited  by  counsel  for  appellant  may  be 
found  in  which  a  moral  or  even  legal 
obligation  has  been  held  to  extend  to 
parents,  children,  and  unmarried  depend- 
ent sisters;  but  we  have  been  referred 
to  no  case  in  which  it  was  held,  upon 
such  a  state  of  facts  as  are  here  pre- 
sented, that  one  situated  as  appellant 
is  under  a  moral  or  legal  obligation  to 
support  his  adult  brother.  On  the  con- 
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trary  there  is  one  case  (National  Bank 
V.  Slavin  (1880)  1  Ky.  L.  Rep.  315),  the 
facts  of  which  are  much  like  those  of 
the  case  at  bar,  in  which  it  was  held 
that  the  mel'e  fact  that  two  brothers 
owning  the  property  sought  to  be  sub- 
jected to  a  debt  of  a  bank  supported 
another  brother,  who  was  unable  to  sup- 
port himself,  and  also  supported  a 
nephew  whom  they  had  adopted,  but 
whose  parents  were  amply  able  to  pro- 
vide for  him,  did  not  entitle  the  joint 
owners  to  a  homestead  in  the  real  estate, 
because  they  were  under  no  natural  or 
legal  obligation  to  support  either  the 
disabled  brother  or  the  adopted  nephew. 
While  we  do  not  regard  the  question  of 
homestead  as  here  presented  wholly  free 
from  doubt,  we  accept  the  conclusion 
reached  by  the  circuit  court  that  ap- 
pellant is  not  entitled  to  the  homestead 
claimed  by  him. 

But  a  bankrupt  priest  was  in  Re 
Opava  (1916)  235  Fed.  779,  held  to  be 
the  head  of  a  family  for  the  purpose 
of  exempting  his  library  and  typewriter, 
where  he  induced  his  sister  to  leave  a 
foreign  country  and  live  with  him,  mak- 
ing an  agreement  with  her  that  he  would 
turn  over  to  her  all  his  income  outside 
his  expenses  for  clothing,  etc.;  that 
she  would  maintain  the  household  and 
whatever  was  saved  from  his  income 
should  be  her  property,  except  that  she 
was  to  furnish  therefrom  expenses  of 
illness  and  funeral  expenses  upon  his 
death;  all  the  balance  she  could  save 
was  to  belong  to  her.  Under  this  agree- 
ment she  lived  with  him  some  fifteen 
years.  His  income  aside  from  small  gifts 
averaged  about  $750  per  year.  She  occu- 
pied the  position  of  housekeeper  and 
manager  of  household  affairs,  and  under 
the  contract  the  bankrupt  was  under 
obligation  to  continue  this  arrangement 
throughout  his  life.  He  was  perform- 
ing the  ordinary  duties  of  his  profession, 
and  maintained  a  home  at  whatever 
place  he  was  assigned  to  perform  the 
duties  of  his  ministry.  The  purpose 
behind  the  enactment  of  exemption  laws, 
observed  the  court,  is  to  secure  some 
measure  of  protection  to  those  to  whom 
a  man  may  owe  a  legal  or  moral  obli- 
gation to  furnish  a  living  in  case  mis- 
fortune or  insolvency  should  come;  and 
within  the  spirit  and  purpose  of  this 
law,  the  bankrupt  alien  is  clearly  en- 
titled to  the  benefits  which  the  law  pro- 
vides. 

So,  it  is  held  in  Re  McGowan  (1909) 
170  Fed.  493,  that  a  bankrupt  who  was 
a  single  man  living  alone,  and  whose 
parents  were  living,  was  not  the  head 
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of  a  family  so  as  to  be  entitled  to  the 
exemption  in  the  Constitution  to  every 
head  of  a  family,  because  he  was  at  the 
time  of  his  bankruptcy  paying  the  board 
and  expenses  of  a  sister  at  a  school. 
The  court  said  that  there  is  nothing  in 
the  circumstances  of  this  case  which 
could  lead  the  court  to  distort  the  ac- 
cepted meaning  of  the  term,  which  is 
that  the  head  of  the  family  is  one  who 
controls,  supervises,  and  manages  a 
house,  and  has  living  with  him  and  is 
supporting  some  person  whom  it  is  ei- 
ther his  moral  or  legal  duty  to  support. 
The  bankrupt  never  had  living  with 
him  any  such  family.  So  long  as  he  was 
apparently  prosperous,  he  educated  and 
supported  his  sister,  but  she  never  lived 
with  him,  and  there  was  no  obligation 
permanent  in  its  character  which  bound 
him  to  support  her.  It  is  true  that  the 
tie  of  blood  constituted  a  sort  of  moral 
obligation,  but  there  was  no  legal  obli- 
gation which  could  be  enforced.  He 
might  have  discontinued  his  assistance 
according  to  his  whim  and  fancy.  He 
had  never  brought  his  sister  to  live  with 
him  under  the  same  roof,  and  thus  es- 
tablished a  tie  such  as  existed  in  Fant  v. 
Gist  (1892)  36  S.  C.  576,  15  S.  E,  721, 
set  out  in  the  note  in  4  L.R.A.(N.S.) 
p.  376,  and  in  Wagener  v.  Parrott 
(1898)  51  S.  C.  489,  64  Am.  St.  Rep. 
695,  29  S.  E.  240,  set  out  in  the  note  in 
4  L.R.A.(N.S.)  p.  387.  While  it  was 
very  commendable  that  he  should  con- 
tribute to  the  support  of  his  father's 
family,  it  must  be  remembered  that  such 
contributions  were  drawn  from  a  fund 
supplied  by  his  creditors,  and  a  court 
of  justice  should  not  be  astute  to  find 
reasons  for  further  depletion  of  such 
a  fund. 

But  property  was  held,  in  Drought 
V.  Stallworth  (1907)  45  Tex.  Civ.  App. 
159,  100  S.  W.  188,  to  be  the  homestead 
of  a  brother  and  sister,  and  exempt  from 
levy  and  sale,  where  there  existed  such 
a  social  status  between  them  and  such 
a  moral,  if  not  legal,  obligation  upon 
the  part  of  the  brother  to  support  and 
take  care  of  the  sister,  and  a  correspond- 
ing state  of  dependence  on  her  part  for 
such  support  and  care,  as  warranted  such 
conclusion. 

7i.  Other  cotnhihaUone. 

.  Supplementing  note  in  4  L.R.A.(N.S.) 
p.  388. 

Where  one  who  occupied  a  homestead 
died  leaving  an  adult  son  who  rented 
out  the  land,  but  maintained  a  room 
there,  his  wife  and  children  continuous- 
ly living  elsewhere,  it  was  held  in  Greer 
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V.  Griflfis-Newbern  Co.  (1916)  125  Ark. 
456,  188  S.  W.  1185,  that  the  character 
of  the  son's  occupancy  was  not  such  as 
to  constitute  a  homestead,  and  that 
an  execution  on  a  judgment  against  the 
son  was  enforceable. 

i.  Temporary  separation. 

See  cases  in  note  in  4  L.R.A.(N.S.) 
p.  388. 

ill.  Bights   acquired    by   survivorship. 

a.  By  a  uHdower, 

Supplementing  note  in  4  L.R.A.(KS.) 
p.  390. 

Where  a  wife  died,  having  devised  her 
farm  to  her  husband,  upon  which,  after 
her  death,  he  lived  alone  with  no  one 
dependent  upon  him  for  support,  it  was 
held  in  Jarboe  v.  Hay  den  (1909)  133 
Ky.  378,  117  S.  W.  961,  that  he  was  not 
entitled  to  a  homestead  exemption  as  a 
**bona  fide  housekeeper  with  a  family." 
The  court  observed  that  he  could  have 
elected  to  claim  a  homestead  in  the  land 
of  his  wife  under  a  statute  providing 
that  "the  homestead  of  a  woman  shall, 
in  like  manner,  be  for  the  use  of  her 
surviving  husband  and  her  children,  sit- 
uated as  above,  and  when  his  and  their 
interest  ceases  it  shall  be  disposed  of  in 
like  manner  and  the  proceeds  applied 
on  the  same  terms  to  her  debts;  if  none, 
divided  among  her  children."  This  he 
did  not  do,  said  the  court,  but,  on  the 
contrary,  elected  to  take  under  the  will, 
and  thereby  acquired  the  property  in  fee 
simple.  In  a  long  line  of  decisions  this 
court  has  held  that  a  homestead  may  be 
disposed  of  by  will,  and  that  unless  the 
widow  renounces  the  will  she  will  not 
be  entitled  to  homestead  in  the  property 
devised.  The  same  rule,  of  course,  by 
parity  of  reasoning,  applies  to  the  hus- 
band's homestead  derived  through  his 
wife.  Having  elected  to  take  the  fee 
simple  title,  he  could  not  thereafter 
claim  a  homestead  in  the  property  de- 
vised. By  taking  under  the  will,  his 
position  was  the  same  as  if  he  had  ac- 
quired the  property  by  purchase.  Not 
being  entitled  to  a  homestead,  by  virtue 
either  of  §  1702  or  of  §  1708,  Kentucky 
Statute,  it  follows  that  the  land  occu- 
pied by  appellee  as  a  homestead  is  not 
exempt  from  execution.  As  appellee 
has  no  family,  it  also  follows  that  the 
personal  property  levied  upon  is  not 
exempt  from  execution.  Ky.  Stat. 
§  1697  (Russell's  Stat.  §  4656). 

So,  where  a  person  continued  to  occupy 
the  premises  after  the  death  of  his  wife, 
but  had  no  person  living  with  him  who 
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was  dependent  upon  him  for  support,  or 
whom  he  supported,  and  his  daughters 
resided  separate  and  apart  from  him, 
it  was  held  in  Re  Borrow  (1916)  92 
Wash.  143,  158  Pac.  735,  that  he  was 
not  the  head  of  a  family  within  the 
meaning  of  the  homestead  statute,  and 
hence  was  not  entitled  to  select  or  claim 
a  homestead  in  the  premises  as  against 
the  interests  of  his  daughter. 

b.  By  a  tcidow, 

1,  Generally, 

Supplementing  note  in  4  L.R.A.(N.S.) 
p.  391. 

In  Bradley  v.  Rodelsperger  (1871)  3 
S.  C.  226,  the  question  whether  a  widow 
without  child  or  children  can  interpose 
a  homestead  exemption  under  the  Con- 
stitution is  presented.  The  Constitution 
has  not  given  any  definition  of  the  term 
**family,"  says  the  court,  nor  indicated 
any  of  its  necessary  ingredients ;  the  term 
must  therefore  be  taken  in  its  ordinary 
sense.  In  this  sense  it  is  not  essential 
that  it  should  include  children.  There 
is  no  ground  for  holding  that  a  person 
without  child  or  children  cannot  occupy 
the  xK)sition  of  head  of  a  family. 

0^.  A  widow  having  children. 

See  cases  under  this  head  in  note  in 
4  L.R.A.(N.S.)  p.  392. 

3.  A.  widow  and  Aildren, 

Supplementing  note  in  4  L.R.A.(N.S.) 
p.  393. 

Under  the  laws  of  Louisiana,  where 
a  husband  dies  leaving  a  homestead,  it 
passes  to  the  wife  as  the  head  of  the 
family.  Thus,  in  Harrelson  ▼.  Webb 
(1909)  124  La.  1007,  134  Am.  St  Rep. 
529,  50  S.  W.  833,  a  widow  with  minor 
children  dependent  upon  her  for  sup- 
port was  held  to  be  the  head  of  a  family. 
The  court  stated  in  the  syllabus  that 
the  widow  does  not  lose  her  homestead 
by  marrying  an  impecunious  man,  barely 
able  to  earn  his  own  livelihood,  for  there 
may  be  more  necessity  than  ever  for  a 
homestead;  that  this  second  marriage 
does  not  destroy  the  rights  of  the  de- 
cedent's family  in  his  homestead;  that 
the  homestead  right  continues  in  fa^or 
of  the  children,  as  well  as  in  favor  of 
the  widow,  after  the  husband's  death. 

4^.  Abandonment  of  husband. 

See  cases  under  this  head  in  note  in 
4  L.R.A.(N.S.)   p.  394. 

0.  By  children. 
Supplementing  note  in  4  L.R.A.(N.S) 


.  394. 


p.  cJJ? 
L.R,A 
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In  holding  that  the  homestead  of  a 
person  committed  to  an  asylum  was  not 
subject  to  the  payment  of  the  state's 
claim  for  his  maintenance,  the  court  in 
Eastern  Kentucky  Asylum  v.  Cottle 
(1911)  143  Ky.  719,  137  S.  W.  235, 
states:  '^It  is  essential  to  the  creation 
of  a  homestead  that  the  debtor  should 
have  a  family,  but  not  to  the  continuance 
of  the  right;  and  the  loss  of  family  by 
death  and  marriage  does  not  deprive 
the  debtor  of  his  homestead.  .  .  . 
As  it  is  admitted  that  appellee  had  a 
homestead  in  the  property  in  question  at 
the  time  of  his  commitment,  and  as  he 
has  not  been  deprived  of  this  right  either 
by  the  death  of  his  wife  or  the  marriage 
and  moving  away  of  his  children,  or 
by  his  enforced  absence  under  a  judg- 
ment of  lunacy  (Holburn  v.  Pfanmiller 
(1903)  114  Ky.  831,  71  S.  W.  940),  it 
necessarily  foBows  that  he  still  has  a 
homestead  in  the  property.  'We  are  now 
asked  to  deprive  him  of  this  homestead 
for  the  benefit  of  the  state,  on  the 
theory  that  he  is  incurable  and  will 
never  be  able  to  occupy  it  again.  As 
there  is  no  statute  authorizing  this  to 
be  done,  we  are  of  opinion  that  it  can- 
not be  done.  As  he  has  not  abandoned 
his  homestead  by  his  enforced  absence 
up  to  this  time,  we  cannot  see  upon  what 
principle  of  right  or  justice  it  can  be 
said  that,  because  he  will  in  all  proba- 
bility never  be  cured,  his  homestead 
should  be  taken  from  him.  It  is  sufB- 
cient  to  say  that  the  homestead  is  his, 
and  his  right  to  occupy  it  exists  as  long 
as  he  may  live.  This  right  ought  not 
to  be  taken  away  merely  because  the 
chances  are  it  will  never  be  exercised.'' 

d.  By  a  mother. 

See  cases  in  note  in  4  L.R.A.(N.S.) 
p.  396. 

e.  By  e^  dependent  female. 

See  cases  in  note  in  4  L.R.A.(N.S.) 
p.  396. 

f.  By  orphan  grandchildren. 

See  cases  in  note  in  4  L.R.A.(N.S.) 
p.  396. 

IV.  Divorce. 

Supplementing  note  in  4  L.R.A.(N.S.) 
p.  396. 

It  was  stated  in  Dinwiddie  v.  Tims 
(1908)  52  Tex.  Civ.  App.  72,  114  S.  W. 
400,  that,  notwithstanding  the  pendency 
of  a  suit  by  a  husband  against  his  wife 
for  divorce  on  the  alleged  ground  of 
abandonment,  and  the  subsequent  rendi- 
tion of  judgment  in  his  favor  for  the 
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divorce  sued  for,  his  legal  status  at  the 
time  certain  building  material  was  fur- 
nished was  that  of  a  married  man  and 
the  head  of  a  family  consisting  of  his 
wife  and  one  or  more  minor  children, 
and  that  he  was  entitled  to  a  homestead 
exemption,  and  that,  notwithstanding 
the  rendition  of  the  divorce  decree,  the 
required  constituent  elements  of  a 
family  still  existed,  it  being  constituted 
of  himself  and  his  minor  children. 

So,  following  the  holding  of  Weber  v. 
Beier  (1897)  14  Ohio  C.  C.  277,  7  Ohio 
C.  D.  381,  that,  where  the  husband  lived 
with  his  minor  children,  but  not  with 
his  wife,  who  had  left  him,  he  was  the 
head  of  a  family  within  the  meaning  of 
the  homestead  laws,  and  entitled  to  the 
protection  of  those  laws  without  regard 
to  whether  his  wife  had  left  him  for 
his  transgressions  or  not,  it  is  held  in  Re 
Rhodes  (1001)  109  Fed.  117,  that  a 
divorced  htisband  who  has  become  a 
bankrupt  is  entitled  to  a  homestead 
exemption  as  the  head  of  a  family,  where 
he  is  living  on  the  homestead  with  his 
minor  child,  for  whose  maintenance 
he  is  responsible. 

So  a  husband  was  held,  in  Speer  v. 
Sykes  (1909)  102  Tex.  451,  132  Am.  St. 
Rep.  896, 119  S.  W.  86,  modifying  (1908) 
—  Tex.  Civ.  App.  — ,  112  S.  W.  422, 
entitled  to  a  homestead  exemption  as 
head  of  a  family  where  he  continued 
to  live  with,  care  for,  and  support  his 
minor  children  after  a  decree  of  divorce 
awarding  the  custody  of  the  children 
to  the  wife,  who  asserted  no  claim  to 
them.  The  court  said  that  in  Hall  v. 
Fields  (1891)  81  Tex.  563,  17  S.  W.  82, 
the  object  of  the  proceeding  was  to 
secure  the  use  of  the  father's  homestead 
to  the  minor  children  after  his  death, 
he  having  been  divorced  from  their 
mother.  The  decree  of  divorce  gave  the 
custody  of  the  minor  children  to  the 
mother,  and  they  actually  lived  with 
her,  yet  the  supreme  court  held  that  the 
divorced  husband  continued  to  be  the 
head  of  a  family,  and  was  entitled  to  a 
homestead  under  the  Constitution.  Al- 
though the  children  did  not  live  with 
him,  they  constituted  a  part  of  his  fam- 
ily. It  could  not  be  that  the  children 
were  entitled  to  the  homestead  unless 
the  father  was  the  head  of  a  family  at 
his  death.  The  facts  in  this  case  are 
more  favorable  to  Sykes's  claim  of  home- 
stead than  in  Hall  v.  Fields.  The  facts 
which  favorably  distinguish  this  case 
(Speer  v.  Sykes)  from  Hall  v.  Fields  are 
that  in  this  case  the  children  actually 
lived  with  the  father  and  constituted  a 
part  of  his  family,  while  in  that  case 
L.R.A.1917C. 


the  children  lived  with  the  mother.  Mrs. 
Sykes  did  not  claim  the  benefit  of  the 
decree  which  awarded  to  her  the  custody 
of  the  children,  while  in  the  case  of  Hail 
V.  Fields,  the  mother  did  avail  herself 
of  a  similar  order,  took  control  of  the 
children,  and  kept  them  with  her.  The 
case  cited  (Hall  v.  Fields)  has  not  been 
questioned,  and  clearly  settles  the  law 
to  be  that,  although  a  man  be  divorced 
from  his  wife,  and  his  children  live  sep- 
arately and  apart  from  him,  his  status 
as  the  head  of  a  family  is  not  lost. 
Therefore,  his  right  to  a  homestead  re- 
mains. There  is  one  fact  in  this  case 
whicji  did  not  exist  in  the  Hall  Case; 
that  is,  the  district  court  decreed  to  the 
wife  one  half  of  the  land  in  her  own 
right  as  a  part  of  the  community  prop- 
erty, and  decreed  to  her  the  use  of  the 
whole  tract  during  the  minority  of  the 
children.  At  the  commencement  and 
termination  of  the  divorce  suit,  Sykes 
was  actually  living  upon  the  land,  and, 
having  been  put  off  of  it  by  the  process 
of  the  court,  he  did  not  lose  his  home- 
stead right  in  the  land  by  any  act  of 
his  own.  The  decree  did  not  purport 
to  devest  his  homestead  right,  but  sus- 
pended his  right  of  possession  during 
the  time  the  wife  should  use  it  to  sup- 
port the  minor  children.  The  homestead 
right  of  Sykes  still  existed.  The  use 
of  the  land  for  the  support  of  the  chil- 
dren was  never  claimed  by  Mrs.  Sykes; 
she  not  only  abandoned  the  children, 
but  abandoned  the  home  and  sold  the 
entire  property,  thereby  terminating  her 
right,  within  less  than  a  year  after  the 
decree  was  entered;  and  the  land  then 
being  owned  jointly  by  her  vendee  and 
Sykes,  he  had  the  right  to  resume  the 
occupancy  of  his  half  as  his  homestead. 
These  facts  show  conclusively  that  the 
homestead  right  which  was  vested  in 
Sykes  at  the  time  the  decree  was  entered 
had  never  been  legally  devested.  At  the 
time  the  divorce  was  granted  he  was 
the  head  of  a  family  and  the  homestead 
was  exempt  from  sale.  At  the  time  the 
execution  was  levied  he  was  the  head  of 
a  family.  Therefore  the  homestead  was 
still  exempt  from  forced  sale.  There 
had  been  no  change  either  in  the  status 
of  Sykes  or  in  his  homestead  right.  The 
levy  and  sale  of  the  land  were  absolutely 
void,  and  conveyed  no  title  to  the  pur- 
chaser. In  this  case  the  husband  dis- 
claimed as  to  one  half  and  claimed  the 
other  undivided  half  as  his  homestead. 
The  court  said  that  the  homestead  char- 
acter of  the  land  in  controversy,  which 
was  the  homestead  of  husband  and  wife 
at  the   time   of  the  institution   of   the 
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divorce  suit,  and  at  the  time  the  decree 
was  entered,  was  not  destroyed,  unless 
the  judgment  'of  ^ the  court  had  that  ef- 
fect. The  fact  that  the  court  awarded 
the  custody  of  the  minor  children  to  the 
wife  did  not  deprive  the  husband  of  his 
paternal  interest  in  them,  nor  did  it 
discharge  him  from  his  legal  and  moral 
obligation  to  oare  for  and  support  them. 
They  were  still  his  offspring  and  a  part 
of  his  family. 

So  a  married  man  who  was  living 
apart  from  his  wife,  and  had  made  sev- 
eral unsuccessful  attempts  to  secure 
a  divorce  from  her,  has  been  held  the 
head  of  a  family  under  statutes  exempt- 
ing to  every  head  of  a  family  certain 
property  from  forced  sale.  Ray  v,  Curry 
(1910)  —  Tex.  Civ.  App.  — ,  126  S.  W. 
26. 

So,  it  was  held  in  Shook  v.   Shook 

(1912)  —  Teac  Civ.  App.  — ,  145  S.  W. 
682,  that  a  decree  of  divorce  did  not 
affect  the  character  of  the  property  as 
a  homestead  which  the  parties  were 
occupying  at  the  time  of  the  separation. 
Although  it  gave  the  custody  of  the 
children  to  the  wife,  the  husband  was 
not  thereby  deposed  as  the  head  of  a 
family,  nor  deprived  of  his  right  to  hold 
a  homestead  exemption.  He  had  chil> 
dren  in  whom  he  had  a  paternal  interest 
and  to  whom  he  owed  the  legal  and 
moral  obligation  to  care  for  and  sup- 
port. 

But  property  belonging  to  a  divorced 
husband  was  held  in  Hammond  v.  Pickett 

(1913)  —  Tex.  Civ.  App.  — ,  158  S.  W. 
174,  not  to  be  exempt  from  execution 
and  forced  sale  for  the  payment  of  a 
debt.  In  this  case  a  divorce  from  bed 
and  board  had  been  obtained  under  the 
laws  of  Louisiana,  and  the  court  said: 
*'The  wife,  if  we  may  now  so  designate 
her,  has  never  resided  in  Texas  and  the 
evidence  is  silent  as  to  any  intention 
on  her  part  to  reside  in  this  state.  She 
has  been  divorced  from  her  husband  and 
the  relation  of  husband  and  wife  extin- 
guished. Since  the  diVorce  Pickett  has 
been  a  single  man.  True,  neither  he  nor 
his  wife  can  under  the  law  contract  a 
marriage  with  another  person,  but  with 
this  exception  the  divorce  is  absolute. 
The  custody  of  the  chfld  was  awarded 
to  the  mother  by  the  decree  of  divorce, 
and  it  is  a  member  of  her  family  and 
not  of  his;  he  has  no  family  unless  the 
wife  or  child  constitute  it,  and  the  one 
has  been  freed  from  that  relation  by 
the  decree  of  divorce,  and  the  other, 
so  far  as  he  is  concerned,  by  the  judg- 
ment of  the  court  which  deprives  him 
of  its  custody.  We  think,  therefore,  that 
L.R.A.1917C. 


Pickett  is  in  no  position  to  claim  an 
exemption  which  the  law  gives  only  to 
a  family." 

So  it  was  claimed  in  Comstock  v. 
Lomax  (1911)  —  Tex.  Civ.  App.  — ,  135 
S.  W.  185,  that  certain  property  owned 
by  a  divorced  woman  was  her  homestead, 
and  for  that  reason  there  was  no  au- 
thority for  its  sale.  She  and  her  hus- 
band having  no  children,  however,  and 
after  the  divorce  the  family  consisting 
of  herself  alone,  the  court  held  in  accord- 
ance with  Bahn  v.  Starcke  (1896)  89 
Tex.  207,  59  Am.  St.  Rep.  40,  34  S.  W. 
103,  set  out  on  p.  397  of  note  in  4  L.R.A. 
(N.S.)  that  the  property  was  not  a 
homestead. 

So  a  hotel  was  held  not  to  be  the 
homestead  of  a  divorced  woman  in  Ward 
V.  Baker  (1911)  —  Tex.  Civ.  App,  — , 
135  S.  W.  620,  where  she  lived  in  it 
without  her  children,  who  were  in  an- 
other county,  and  from  the  time  it  was 
acquired,  by  the  exchange  of  other  prop- 
erty, it  had  been  rented  to  another  per- 
son, and  she  had  designated  other  prop- 
erty as  her  homestead  when,  upon  bor- 
rowing money,  she  gave  a  lien  on  the 
property.  Afterwards  the  hotel  became 
homestead  property,  the  wife  having 
remarried  the  man  from  whom  she  had 
been  divorced.  The  court  stated  thai 
the  husband  chooses  and  establishes  the 
homestead,  and  when  he  so  designates  it 
the  homestead  character  attaches  thereto 
regardless  of  the  wishes  of  the  wife,  and 
it  seems  that  the  husband  in  this  instance 
had  designated  the  hotel  as  the  homer 
stead. 

So,  in  Lomax  v.  Comstock  (1908)  50 
Tex.  Civ.  App.  340,  110  S.  W.  762,  as 
against  a  claim  that  property  was  a 
homestead  and  exempt  from  forced  sale, 
it  appeared  that  a  married  woman  had 
never  had  any  children,  was  divorced 
from  her  husband,  and  that  after  the 
divorce  her  family  consisted  of  herself. 
On  the  authority  of  Bahn  v.  Starcke 
(Tex.)  set  out  on  p.  397  of  the  note  in 
4  L.R.A.(N,S.),  the  court  held  that  a 
homestead  right  did  not  exist  under 
these  circumstances. 

So  a  woman  whose  marriage  had  been 
annulled  on  the  ground  that  she  was 
insane  when  it  was  contracted  was  held 
not  entitled  to  a  homestead  exemption 
in  Floyd  County  v.  Wolfe  (1908)  138 
Iowa,  749,  117  N.  W.  32,  either  as  the 
head  of  a  family  or  as  a  divorced  wife, 
under  a  statute  exempting  the  home- 
stead of  every  "family"  and  a  statute 
relative  to  the  homestead  rights  of  a 
divorced  person,  which  provides  that  "a 
widow    or    widower,    though     without 
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ehildren,  shall  be  deemed  a  family  within 
the  meaning  of  this  chapter,  while  con- 
tinuing: to  occupy  the  real  estate  used 
as  a  homestead  at  the  death  of  the 
husband  or  wife,  and  such  right  shall 
continue  to  the  party  to  whom  it  is 
adjudged  in  a  decree  of  divorce,  during 
continued  personal  occupancy."  The 
court  said  that  this  woman  was  neither 
the  head  of  a  family  nor  a  widow,  and 
having  been  adjudged  a  single  or  un- 
married person  without  children  or  oth- 
ers depending  upon  her,  no  exemption 
existed  in  her  favor.  The  court  further 
observed  that  the  exemption  which  the 
statute  provides  for  the  benefit  of  a 
divorced  person  continues  only  so  long 
as  he  or  she  shall  continue  in  the  per- 
sonal occupancy  of  the  homestead.  This 
woman  is  not  and  concededly  was  not 
in  the  personal  occupancy  of  this  prop- 
erty, nor  had  she  been  for  several  years 
at  the  time  of  its  partition  sale. 

So  it  is  held  in  Holeomb  v.  Holcomb 
(1909)  18  N.  D.  561,  120  N.  W.  547,  21 
Ann.  Cas.  1145,  that  a  divorced  husband 
who,  by  the  decree  of  divorce,  has  been 
deprived  of  the  custody  of  his  minor 
children,  and  who  by  such  decree  is  re- 
quired to  pay  to  the  mother  a  stated 
sum  for  the  support  and  education  of 
such  children,  which  allowance  is  by  the 
decree  made  a  lien  upon  the  real  prop- 
erty theretofore  used  as  the  homestead, 
is  thereafter  no  longer  the  head  of  a 
family,  and  is  not  entitled  to  a  home- 
stead exemption,  since  he  does  not  have 
residing  on  the  premises  with  him  and 
under  his  care  and  maintenance  one  oi 
more  of  the  persons  mentioned  in  the 
statute  defining  'Hhe  head  of  a  family." 
In  this  case  a  minor  s'on  claimed  cer- 
tain premises  as  the  homestead  of  his 
deceased  father.  The  court  proceeded  on 
the  theory  that  to  be  entitled  to  the 
homestead  right  or  exemption,  the  per- 
son must  be  the  head  of  a  family,  and 
where  such  person  is  unmarried,  he  or 
she  must  have  residing  on  the  premises 
with  him  or  her,  and  under  his  or  hei 
care  and  maihtenance,  one  or  more  of 
the  persons  required  by  statute  to  con- 
stitute one  the  head  of  a  family.  By  the 
judgment  in  the  divorce  action,  observed 
the  court,  the  family  ties  were  severed, 
and  the  father  became  a  single  person, 
and  it  is  not  contended  that  he  there- 
after had  residing  with  him  upon  such 
land  any  of  the  persons  mentioned  in 
the  statute.  The  custody  of  the  minor 
child  was  by  the  judgment  awarded  to 
his  mother,  and  provision  was  therein 
made  for  his  support  and  education.    No 

disposition  was  made  of  the  homestead 
L.R.A.1917C. 


by  the  decree,  and  it  remains  the  prop- 
erty of  the  father  discharged  from  all 
rights  or  claims  of  the  other  party. 
From  the  fact  that  it  remained  the  prop- 
erty of  the  father,  it  does  not  follow  it 
remained  his  homestead,  and  under  stat- 
ute it  could  not  so  remain  as  he  was 
not  the  head  of  a  family  as  therein  de- 
fined. Regardless  of  what  the  rule  may 
be  in  other  states,  it  is  very  clear  that 
under  the  provision  of  the  Code  relating 
to  the  homestead  the  father,  after  the 
entry  of  the  decree  of  divorce  and  at 
the  time  of  his  death,  possessed  no  home- 
stead right  in  the  premises,  and  hence 
no  such  right  descended  to  his  minor 
son,  whose  custody  had  been  awarded  to 
the  mother  and  whose  support  and  edu- 
cation had  been  expressly  provided  for 
in  such  decree.  In  this  case  Ellsworth, 
J.,  dissented  on  the  ground  that  the  di- 
vorce did  not  deprive  the  father  of  being 
the  head  of  a  family  consisting  of  him- 
self and  minor  child,  whom  he  main- 
tained, he  being,  under  the  decree  of 
divorce,  still  liable  for  the  pa3rment  of 
a  specific  sum  to  be  used  for  the  support 
of  the  child;  that  although  the  family 
relation  was  disturbed  and  broken  by 
the  divorce  to  the  extent  that  the  wife 
ceased  to  be  a  member  of  it,  the  father's 
right  to  a  homestead  exemption  in  the 
property  for  the  benefit  of  himself  and 
his  minor  child  still  remained,  and  was 
in  no  sense  lost  or  destroyed  by  the 
divorce.  J.  D.  C. 


ARKANSAS   SVPRRMG   COURT. 

LITTLE   ROCK  RAILWAY  &  ELECTRIC 
COMPANY,  Appt., 

V. 

LEADER  COMPANY  et  al. 

(125  Ark.  418,  188  S.  W.  1182.) 

Public  service  corporation  —  tender  of 
bills  —  effect  on  right  to  discontinue 
service. 

Tender,  of  the  amount  due  by  a  consumer 
to  a  corporation  furnishing  electricity  to 
the  public  before  it  enforces  a  provision  of 
its  contract,  authorizing  discontinuance  of 
service  for  delay  in  paying  bills,  prevents 
such  enforcement,  although  the  time  al- 
lowed by  the  contract  for  paymert  has 
elapsed. 
For  other  cases,  see  Electrio  Lights,  in  Dig, 

1-52  y.  8. 

(October  23,  1916.) 

I         ,  1 .  1 1      t.  -  -  — — — 

Note.  —  For  right  of  public  service  <-o;  - 
poration  to  discontinue  service  after  tender 
of  amount  due,  see  annotation  following 
this  case,  post,  376. 
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APPEAL  by  defendant  from  a  decree  of  i 
the  Chancery  Court  for  Pulaski  County  I 
in  favor  of  complain  ants  in  an  action 
brought  to  restrain  defendant  from  cutting 
off  the  electricity  furnished  to  complainant 
Leader  Company's  place  of  businefis.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rose,  Hemingway,  Cantrell, 
Ix>ughtM>rongh,  &  Miles,  for  appellant: 

Defendant  had  the  right  to  terminate  the 
contract. 

Southwestern  Tel^.  k  Teleph.  Co.  v. 
Danaher,  238  U.  S.  482,  59  L.  ed.  1419, 
L,R.A.3916A,  1208,  P.U.R.1915D,  571,  35 
iSup.  Ct.  Rep.  886;  Re  lowa-Nebraaka  Pub- 
lic Service  Co.  146  C.  C.  A.  670,  231  Fed. 
684;  Florence  Min.  Co.  v.  Brown,  124  U.  S. 
385,  31  L.  ed.  424,  8  Sup.  Ct.  Rep.  531. 

Mr.  Powell  Clayton,  for  appellees: 

Time  is  not  made  the  essence  of  the  con- 
tract>  and  failure  of  complainants  to  pay 
promptly  did  not  justify  defendant  in  can- 
celing the  contract. 

Vance  v.  Newman,  72  Ark.  359,  105  Am. 
St.  Rep.  42,  80  S.  W.  574;  6  R.  C.  L.  928; 
26  Am.  &  Eng.  Enc.  Law,  73. 

Even  where  time  is  made  material  by  ex- 
press stipulation,  the  court  will  not  enforce 
a  forfeiture  if  it  is  inequitable  to  do  so. 

Cheney  v.  Libby,  134  U.  S.  68,  38  L.  ed. 
818,  10  Sup.  Ct.  Rep.  498;  Camp  Mfg.  Co. 
V.  Parker,  34  C.  C.  A.  65,  63  U.  S.  App.  668, 
91  Fed.  705. 

It  is  almost  universally  held  that  equity 
will  relieve  against  a  forfeiture  where  the 
right  is  attempted  to  be  exercised  merely 
because  of  the  failure  to  pay  money  prompt- 
ly when  due. 

Morris  v.  Green,  75  Ark«  410,  88  S.  W. 
665;  Geary  v.  Parker,  66  Ark.  621,  47  S.  W. 
238;  Little  Rock  Granite  Co.  v.  Shall,  69 
Ark.  406,  27  S.  W.  662;  Story,  Eq.  Jur. 
12th  ed.  §§  1314-1316;  Pom.  £q.  Jur.  §§  381, 
433,  450,  466;  Knickerbocker  L.  Ins.  Co.  v. 
Norton,  96  U.  S.  234,  242,  24  L.  ed.  689, 
692;  Elliott  ▼.  Howison,  146  Ala.  668,  40 
So.  1018. 

Hart,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  instituted  this  action  in  the 
chancery  court  against  appellant  to  restrain 
it  from  cutting  off  the  electricity  furnished 
to  its  place  of  business.  The  material  faets 
are  as  follows:  The  appellant  is  a  domestic 
corporation  engaged  in  furnishing  electririty 
to  the  citizens  of  Little  Rock,  Arkansas.  It 
acquired,  by  transfer,  all  the  contracts  of 
another  lighting  company  whidi  had  a  con- 
tract with  a  firm  doing  business  on  Main 
street  in  Little  Rock,  Arkansas,  to  furnish 
it  the  electricity  for  its  business.  The  part- 
nership transferred  its  contract  to  the  Lead- 
L.R.A.1917C. 


er  Company,  a  domestic  corporation.  On 
January  4,  1915,  a  petition  in  involuntary 
bankruptcy  was  filed  against  the  partners, 
and  a  receiver  was  appointed  to  take  charge 
of  the  estate  of  said  bankrupts.  The  part- 
nership and  individuals  composing  it  were 
duly  adjudicated  bankrupts  under  the  acts 
of  Congress  relating  to  bankruptcy.  ,  Ap- 
pellant had  a  claim  against  the  partnership 
for  $329.69  for  lights  which  had  been  fur- 
nished under  the  contract  above  referred  to, 
and  was  paid  the  sum  of  $82.42  under  or- 
ders of  the  court  made  in  the  bankruptcy 
proceedings.  This  payment  was  made  on 
March  23,  1916.  On  March  25,  1915,  ap- 
pellees were  notified  by  appellant  that,  be- 
cause of  default  in  the  payment  of  appellees, 
the  contract  between  the  parties  was  ter- 
minated and  the  lights  in  the  premises  oc- 
cupied by  appellee  the  Leader  Company 
would  be  cut  off.  Thereupon  appellee  the 
Leader  Company  tendered  to  appellant  all 
that  appellant  claimed  to  be  due  under  the 
contract,  hut  appellant  refused  to  accept 
the  tender  and  this  suit  was  instituted. 

The  provisions  of  the  contract  just  re- 
ferred to  are  as  follows:  ''The  consumer 
shall  pay  the  company  for  such  electric 
service  within  ten  days  from  date  of  bills, 
at  the  rate  computed  on  the  following  basis, 
viz.:  .  .  .  The  company  shall  have  the 
right  to  discontinue  this  service  without 
notice  in  case  the  consumer  fails  to  comply 
with  or  perform  any  of  the  conditions  or 
obligations  of  this  agreement,  or  of  any 
other  agreement  with  the  company;  and  the 
consumer  hereby  authorizes  the  company  to 
remove  the  meters  belonging  to  it  and  to 
discontinue  the  supply  of  electricity  when- 
ever any  bill  for  said  service  or  supplies  is 
in  arrears,  or  upon  the  violation  of  any  of 
the  terms  of  this  contract." 

llie  chancellor  found  in  favor  of  appellees, 
and  the  case  is  now  here  on  appeal.  This 
is  the  second  appeal  in  the  case.  On  the 
former  appeal  the  court  held  that  a  contract 
to  supply  electricity  to  be  used  in  a  certain 
building  for  business  purposes,  which  does 
not  call  for  the  exercise  of  personal  serv- 
ices by  either  party,  may  be  assigned.  Lead- 
er Co.  v.  Little  Rock  R.  &  Electric  Co.  120 
Ark.  221,  179  S.  W.  358. 

Counsel  for  appellant  insists  that  the 
judgment  should  be  reversed  under  the  au- 
thority of  Southwestern  Teleg.  k  Teleph. 
Co.  V.  Danaher,  238  U.  S.  482,  59  L.  ed. 
1419,  L.R.A.1916A,  1208,  P.U.R.1915D,  571, 
35  Sup.  Ct.  Rep.  886,  but  we  do  not  agree 
with  counsel  in  this  contention.  In  that 
case  Mrs.  Danaher's  telephone  was  discon- 
nected because  she  refused  to  pay  her  tele- 
phone rental  for  the  two  months  preceding, 
although  she  had  been  frequently  requested 
to  pay  it  and  warned  that  the  telephone 
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would  be  discoDnected  if  payment  was  not 
made.  The  regulation  had  been  in  force  for 
several  years  and  had  been  applied  universal- 
iy  against  all  delinquent  patrons  without 
partiality  or  discrimination.  The  Supreme 
Court  of  the  United  States  held  that  the 
rule  adopted  by  the  telephone  company  was 
a  reasonable  regulation,  and,  as  such,  that 
the  telephone  conij)any  had  the  right  to  en- 
force it.  This  is  in  application  of  the  rule 
that  public  service  corporations  are  charged 
with  certain  public  duties,  which  they  may 
not  refuse,  and  they  may  adopt  such  rules 
as  are  reasonably  proper  and  necessary  to 
enable  them  to  discharge  these  public  duties 
and  to  render  the  public  efficient  service. 

In  the  present  case  the  contract  between 
the  light  company  and  the  consumer  pro- 
vided that  the  latter  shall  pay  the  com- 
pany for  electric  service  within  ten  days 
from  date  of  bills.  Tlie  contract  also  pro- 
vides that  the  company  shall  have  the  right 
to  discontinue  service,  without  notice,  in 
case  the  consumer  fails  to  comply  with  any 
of  the  conditions  or  obligations  of  the  agree- 
ment. It  makes  no  difference,  under  the 
facts  and  pleadings  as  disclosed  by  the  rec- 


ords in'  this  case,  that  the  contract  required 
payment  within  ten  days  from  the  date  of 
bills,  and  also  provides  that  the  company 
shall  have  the  right  to  discontinue  service, 
without  notice,  in  case  the  consumer  fails 
to  comply  with  any  of  the  provisions  of  the 
agreement.  It  has  long  been  a  settled  rule 
in  this  state  that  forfeitures  are  not  favored 
at  law  or  in  equity.  The  consumer  tendered 
to  the  light  company  the  proper  amount  due 
it  before  the  service  was  discontinued,  and 
the  company  refused  to  accept  payment. 
The  consumer  was  not  in  default  after  it 
had  tendered  to  the  company  the  proper 
amount  due  it.  It  had  the  right  to  make 
the  payment  at  any  time  before  the  service 
was  discontinued.  The  appellant  had  no 
right  either  to  tei'minate  the  contract  or  to 
cut  off  the  electricity  upon  tender  being 
made  of  the  amount  due.  The  consumer 
should  have  had  notice  and  a  reasonable 
opportunity  to  pay  before  a  forfeiture  of 
the  contract  would  be  enforced.  In  any 
event,  if  it  did  pay  or  offer  to  pay  before 
the  service  was  discontinued,  this  entitled 
it  to  further  service  under  the  contract. 
It  follows  that  the  decree  will  be  affirmed. 


Annotation — Right  of  public  service  corporation  to  discontinue  service 

after  tender  of  amount  due. 


As  to  right  of  public  service  corpora- 
tion to  exact  security  from  consumers, 
or  require  payment  of  rentals  in  advance, 
see  notes  to  Buffalo  County  Teleph.  Co. 
V.  Turner,  19  L.R.A.(N.S.)  693,  and 
Phelan  v.  Boone  Gas  Co.  31  L.R.A.(N.S.) 
319. 

As  to  right  of  public  service  corpora- 
tion to  impose  penalty  or  added  amount 
for  failure  to  pay  service  bills  promptly, 
see  notes  to  Ford  v.  Vicksburg  Water- 
works Co.  43  L.R.A.(N.S.)  63,  and  State 
ex  rel.  MacMahon  v.  Independent  Teleph. 
Co.  31  L.R.A.(N.S.)  329. 

As  to  liability  for  damages  caused  by- 
shutting  off  water  or  gas  from  premises, 
see  note  to  Brarae  v.  Light,  Heat,  & 
Water  Co.  21  L.R.A.(N.S.)  468. 

As  to  right  to  refuse  telephone  serv- 
ice to  compel  pa3Tnent  of  bill,  see  note  to 
Danaher  v.  Southwestern  Teleg.  & 
Teleph.  Co.  30  L.R.A.(N.S.)  1027. 

As  to  discontinuing  service  to  compel 
payment  of  water  bills,  see  notes  to 
Asher  v.  Hutchinson  Water,  Light  &  P. 
Co.  61  L.R.A.  105;  Mansfield  v.  Hum- 
phreys Mfg.  Co.  31  L.R.A.(KS.)  301; 
and  Hatch  v.  Consumers'  Co.  40  L.R.A. 
(N.S.)  263. 

As  to   liability  of  electric  power  or 

light  company  for  cutting  off  or  failing 

of  electric  current,  see  note  to  Mullen 
L.R.A.1017G. 


V.  Otter  Tail  Power  Co.  L.R.A.1916D, 
451. 

The  present  note  is  concerned  only 
with  cases  like  Little  Bock  R.  &  Elbc- 
TRic  Co.  V.  Leader  Co.  ante,  374,  consid- 
ering the  question  of  the  right  of  a  pub- 
lic service  corporation  to  discontinue 
service  after  tender  by  the  customer  of 
the  amount  in  arrears,  and  is  not  in- 
tended to  consider  cases  involving  the 
question  of  the  right  of  such  corporation 
to  discontinue  service  before  tender  of  the 
amount  in  arrears,  and  to  thereafter  re- 
fuse to  supply  such  service.  A  careful 
search  has  disclosed  but  few  cases  with- 
in the  scope  of  this  note,  thus  defined. 
These  are  in  accord  with  the  decision  in 
the  Leader  Co.  Case. 

Thus,  in  Royal  v.  Cordele  (1909)  132 
Ga.  125,  63  S.  E.  826,  it  is  held  that  a 
municipality  supplying  its  inhabitants 
with  water  may  adopt  reasonable  regula- 
tions for  the  collection  of  water  rates, 
but  that  where  provision  is  made  by  ordi- 
nance for  the  monthly  payment  of  rates, 
in  advance,  by  the  10th  day  of  the 
month,  and,  on  failure  to  pay,  the 
supply  of  water  to  the  defaulting  con- 
sumer shall  be  disconnected,  and  no  pro- 
vision is  made  for  any  charge  additional 
to  the  usual  and  ordinary  rate  because 
of  such  default,  the  city  cannot  lawfully 
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disconnect  the  water  supply  of  a  con- 
sumer Tirho  tenders  the  amount  of  the 
rental  during  the  month,  after  the  10th 
day,  but  before  the  city  has  actually 
cut  off  the  water.  The  provision  for  dis- 
connecting the  supply  of  the  consumer 
who  fails  to  pay  before  the  10th  of  the 
month  is  a  method  of  enforcing  collec- 
tion of  the  rental  charge,  and  not  of 
forfeiting  the  consumer's  right  to  have 
water  on  payment  of  the  usual  toll. 

In  Birmingham  Waterworks  Co.  v. 
Bailey  (1912)  5  Ala.  App.  474,  59  So. 
338^  the  action  was  against  a  water  com- 
pany for  damages  for  cutting  off  plain- 
tiff's water  supply  because  of  failure  to 
pay  a  rate  which  was  excessive  if  no 
sprinkler  attachment  was  maintained  on 
the  premises.  The  undisputed  evidence 
showed  that  there  was  no  such  attach- 
ment, and  that  the  plaintiff  tendered  the 
proper  amount  before  the  service  was 
discontinued.  It  was  held  that  though 
the  tender  was  not  made  within  the  time 
specified  by  the  rules  of  the  company 
for  payment,  the  plaintiff  was  entitled 


to  the  affirmative  charge.  It  was  also 
decided  in  this  case  that  as  the  water 
company  had  refused  the  amount  ten- 
dered until  it  could  investigate  concern- 
ing the  sprinkler  attachment,  it  was  its 
duty  to  notify  the  consumer  of  the  re- 
sult of  its  investigation,  or  make  a  fur- 
ther demand  for  payment  before  cut- 
ting off  the  water. 

In  Aldrach  v.  South  Carolina  Light, 
Power  &  R.  Co.  (1915)  101  S.  C.  32,  85 
S.  E.  164,  it  is  held  that  a  check  is  not 
a  tender,  so  that  a  light  and  power  com- 
pany was  not  liable  in  damages  for  dis- 
continuing and  refusing  to  restore  plain- 
tiff's service  after  tender  of  amount  due. 

Of  course,  if  a  public  service  corpora- 
tion cannot  discontinue  the  service  after 
tender  of  the  amount  due,  it  cannot 
without  liability  accept  payment  and 
then  discontinue  the  service.  See  Dobbs 
V.  Northern  Union  Gas  Co.  (1912)  132 
N.  Y.  Supp.  792,  later  appeal  in  (1912) 
78  Misc.  136,  137  N.  Y.  Supp.  785. 

W.  W.  A. 


KENTUCKY  COURT  OF  APPEALS. 

GILBERT  McAFEE,  Appt., 

V. 

COMMOXWEALTIl  OF  KENTUCKY. 

(173  Ky.  83,  190  S.  W.  671.) 

Snnday  ^  ci|?tir  and  candy  stand  -*•  Ic- 

The  conducting  an  Sunday  of  a  store 
where  soft  driuke  and  tobacco,  eaaned  goods, 
cheese,  crackers,  fruits,  and  candies  are 
sold  is  within  a  statute  providing  that  no 
work  or  business  shall  be  done  on  the  Sab- 
bath day  except  work  of  necessity,  although 
persons  needing  food  might  be  supplied 
there. 
For  other  eo«et,  «ee  Sunday,  III,  h,  in  Diff. 

1-52  N.  a. 

(January  9,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Mercer  County 
convicting  him  of  doing  work  or  business 
on  Sunday,  in  violation  of  law.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  H.  Gaither,  for  appellant: 

The  facts  do  not  justify  the  judgment. 

State  V.  James,  81  s/c.  197,  18  L.R.A. 
(X.S.)  617,  128  Am.  St.  Rep.  902,  62  S.  E. 
214,  16  Ann.  Cas.  277;  Crepps  v.  Durden, 
Cowp.  pt.  2,  p.  640;   Com.  v.  London,   140 

Note.  —  For  applicability  of  Sunday  laws 
to  sale  of  foods  and  refreshments,  see  anno- 
tation following  this  case,  post,  381. 
L.RJV.1917C. 


Ky.  372,  149  S.  W.  852;  Com.  v.  Crowell, 
21  Pa.  Dist.  R.  116;  Reg.  v.  Albertie,  3  Can. 
Crim.  Cas.  356;  Pulitzer  Pub.  Co.  v.  Mc- 
Nichols,  —  Mo.  — ,  L,RJ^..1916C,  1148,  181 
S.  W.  1. 

Messrs.  M.  M.  LogAn,  Attorney  General, 
and  Overton  S.  Hosan,  Assistant  Attor- 
ney General,  for  the  Commonwealth: 

Defendant  was  guilty  of  violating  the 
Sunday  law. 

Gray  v.  Com.  171  Ky.  260,  L.R.A.1917B, 
93,  18$  S.  W.  354;  37  Cyc.  563;  Mueller 
v.  State,  76  Ind.  310,  40  Am.  Rep.  245. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  was  indicted  for  doing 
work  or  business  on  Sunday,  in  violation 
of  §  1321  of  the  Kentucky  Statutes,  read- 
ing: "No  work  or  buBiness  shall  be  done 
on  the  Sabbath  day,  except  the  ordinary 
household  offices,  or  other  work  of  neces- 
sity or  charity,  or  work  required  in  the 
maintenance  or  operation  of  a  ferry,  skiff  or 
steamboat,  or  steam  or  street  railroads.  If 
any  person  on  the  Sabbath  day  shall  him- 
self be  found  at  his  own,  or  at  any  other 
trade  or  calling,  or  shall  employ  his  ap- 
prentices, or  other  person,  in  labor  or  other 
business,  whether  the  same  be  for  profit  or 
amusement,  unless  such  as  is  permitted 
above,  he  shall  be  fined  not  less  than  two 
nor  more  than  fifty  dollars  for  each  offense. 
Every  person  or  apprentice  so  employed 
shall  be  deemed  a  separate  offense.    Persons 
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who  are  members  of  a  religious  society,  who 
observe  as  a  Sabbath  any  other  day  in  the 
week  than  Sunday,  shall  not  be  liable  to 
the  penalty  prescribed  in  this  section,  if 
they  observe  as  a  Sabbath  one  day  in  each 
seven,  as  herein  provided." 

The  indictment  charged  that  McAfee  did 
"unlawfully  and  wilfully,  on  Sunday,  Octo- 
ber 16th,  have  open  for  business,  the  same 
being  the  Sabbath  day,  and  engaged  in  work 
and  business  at  his  soda  fountain  and  con- 
fectionery and  store  in  Salvisa,  and  then 
and  there  engage  in  the  barter  and  sale  of 
merchandise  and  soda  water  and  soft  drinks, 
and  sold  candy,  which  was  not  a  necessity, 
to  Aubrey  Kennedy,  for  pay,  and  was  en- 
gaged at  his  trade  and  calling  and  labor 
and  business  for  profit,  and  on  said  date 
kept  open  said  place  for  business  and  en- 
gaged in  work  as  aforesaid,  and  said  opera- 
tion of  said  soda  fountain  and  keeping  open 
of  said  confectionery  and  store  and  the  sale 
of  merchandise  and  soda  water  and  soft 
drinks  and  candy  therein  was  not  a  work 
of  necessity  or  charity  or  required  in  the 
maintenance  of  a  ferry,  skiff,  or  steamboat 
or  steam  street  railway,  and  said  Gilbert 
McAfee  was  not  then  and  there  a  member 
of  a  religious  society  who  observed  as  a 
Sabbath  any  other  day  in  the  week  than 
Sunday." 

The  case  was  submitted  to  the  court  under 
an  agreed  statement  of  facts  which  showed 
that  '*McAfee  has  a  pool  room  and  refresh- 
ment stand,  selling  soda  water,  soft  drinks, 
coco-cola,  cigars,  and  tobacco,  also  sand- 
wiches and  various  kinds  of  canned  goods, 
cheese  and  crackers,  fruits  and  candies,  lo- 
cated in  Mercer  county,  Kentucky.  The  pool 
room  is  separate  from  the  refreshment  room 
by  a  partition,  and  is  not  opened  on  Sunday. 
On  Sundays  the  defendant  sells  to  those  who 
request  it  soda  water,  soft  drinks,  cigars, 
candies,  tobaccos,  ice  cream,  sandwiches,  and 
other  things  above  mentioned,  and  the  de- 
fendant made  the  sale  charged  in  the  in- 
dictment. Salvisa,  where  said  business  is 
conducted,  is  a  place  of  about  300  inhab- 
itants, and  there  is  no  restaurant  in  the 
town,  but  there  is  a  boarding  house  serving 
meals  at  regular  hours.  The  defendant  and 
one  servant  were  employed  in  said  business 
at  the  time  charged  in  the  indictment.  Be- 
fendant  is  not  a  member  of  any  religious 
society  observing  any  day  other  tlian  Sun- 
day as  the  Sabbath." 

Under  the  indictment  and  on  this  agreed 
statement  of  facts  the  court  imposed  a  fine 
of  $100,  and  McAfee  appeals,  insisting  that, 
on  the  agreed  state  of  facts,  there  should 
have  been  a  judgment  of  acquittal. 

The  offense  of  which  McAfee  was  found 
guilty  was  not  that  of  selling  candy  to  Ken- 
nedv  on  Sunday,  but  that  of  engaging  on  tho 
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Sabbath  day  in  his  trade  or  calling,  which 
was,  as  appears  from  the  indictment  as  well 
as  the  agreed  facts,  the  keeping  of  a  place 
of  business  in  the  village  of  Salvisa  at  which 
he  sold  on  Sunday  and  other  days  "soda 
water,  soft  drinks,  coco-cola,  cigars  and  to- 
bacco, also  sandwiches  and  various  kinds  of 
canned  goods,  cheese  and  crackers,  fruits  and 
candies."  Therefore  the  guilt  or  innocence 
of  McAfee  is  not  to  be  determined  by  the 
circumstance  that  he  sold  Kennedy  candy, 
but  by  the  general  character  of  work  or 
business  in  which  he  was  engaged  on  the 
Sabbath  day. 

On  the  facts  agreed  to  it  is  the  contention 
of  his  counsel  that  McAfee,  when  the  ar- 
ticles that  he  kept  for  sale  and  sold  are  con- 
sidered as  a  whole,  really  conducted  notliing 
more  than  a  restaurant  at  which  persons 
who  might  want  a  meal  or  lunch  could  get 
it,  and  therefore  the  work  or  business  in 
which  he  was  engaged  on  Sunday  was,  in 
the  meaning  of  the  statute,  a  work  of  neces- 
sity under  the  rule  laid  down  in  Com.  v. 
London,  149  Ky.  372,  149  S.  W.  852,  and 
so  he  should  have  been  acquitted.  In  that 
case  the  indictment  charged  that  London 
and  his  partner  were  engaged  "in  conducting 
a  general  confectionery  business  in  Danville, 
Kentucky,  and  in  the  sale  of  candy,  some 
fruits,  chocolate,  ice  creams^  pies,  bread  and 
butter  sandwiches,  coffee  and  soda  water, 
and  they  were  so  engaged  at  the  time  and 
times  of  the  violations  of  the  law  herein- 
after complained  of." 

And  the  court,  after  holding  that,  under 
the  facts  stated  in  the  indictment,  to  which 
a  demurrer  was  sustained,  the  question 
whether  London  and  his  partner  had  vio- 
lated the  Sunday  statute  was  a  question  of 
law,  reached  the  conclusion  that  they  were 
only  conducting  a  restaurant  or  eating  place, 
and  said:  'The  only  question  left  for  de- 
termination is:  Bid  the  Iv/^er  court  prop- 
erly conclude  that  appellees  had  a  right  to 
keep  their  place  of  business  open  and  sell 
bread,  butter,  sandwiches,  chocolate,  and 
coffee?  In  disposing  of  these  articles,  ap- 
pellees were  doing  the  business  of  a  restaur- 
ant keeper.  They  are  charged  in  the  peti- 
tion, however,  with  keeping  a  confectionery, 
but  the  petition  also  specifically  names  the 
articles  which  they  sold,  and  which  we 
think,  for  all  intents  and  purposes,  would 
class  them  as  restaurant  keepers.  The  pub- 
lic, especially  the  traveling  public,  of  neces- 
sity, has  to  obtain  something  to  eat  on  the 
Sabbath,  and  appellees  had  as  much  right 
to  keep  their  house  open  and  furniali  the 
articles  named  to  the  public  as  did  any 
hotel  or  other  place  in  Danville." 

After  assuming,  as  the  court  did,  that 
London  and  his  partner,  under  the  facta 
stated  in  the  indictment,  were  engaged  in 
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the  btreiness  of  keeping  a  restaurant,  the 
decision  that  the^  were  not  guilty  of  violat- 
ing the  Sunday  statute  was  undoubtedly 
correct,  as  it  has  always  been  the  settled 
rule  in  the  construction  of  Sunday  statutes 
that  the  keeping  open  on  the  Sabbath  day 
of  hotels,  boarding  houses,  and  restaur antig 
for  the  accommodation  of  the  public  is  a 
work  of  necessity;  and  so  the  proprietor  of 
such  an  establishment  is  exempt  from  the 
operation  of  the  statute  when  the  business 
in  which  he  is  engaged  is  confined  exclusive- 
ly to  furnishing  food  for  the  pubHc.  37  Cyc. 
553,  27  Am.  k  Eng.  Enc.  Law,  400. 

The  reasons  why  persons  who  are  engaged 
exclusively  in  conducting  hotels,  boarding 
houses,  and  restaurants  at  which  the  public 
may  obtain  food  on  Sunday  are  exempt 
from  the  operation  of  the  statute  when  their 
work  or  business  ie  confined  to  the  furnish- 
ing of  food  are  so  obvious  that  it  is  not 
necessary  to  extend  this  opinion  in  setting 
them  out,  but  we  do  not  think  that  McAfee 
was  engaged  in  the  exclusive  business  of 
keeping  a  restaurant  or  in  the  exclusive 
business  of  furnishing  meals  or  food  for  the 
accommodation  of  the  public.  On  the  con- 
trary, we  think  his  business  was  that  of  a 
small  grocer  or  confectioner,  engaged  in  the 
business  of  keeping  a  store  at  which  any 
person  who  wanted  to  buy  tobacco,  cigars, 
canned  goods,  or  any  of  the  articles  men* 
tioned  in  the  agreed  facts  could  obtain  them 
on  Stmday  as  well  as  on  other  days.  It  may 
be  conceded  that  a  person  who  was  hungry 
might  get  from  McAfee  cheese  or  crackers  or 
a  can  of  oysters  or  sardines,  and  so  he  might 
get  these  at  any  ordinary  grocery  establish^ 
ment  where  such  articles  are  usuallv  sold 
in  connection  with  other  things  kept  in  such 
a  Btore. 

If  McAfee  can  claim  immunity  from  the 
operation  of  the  Sunday  law  on  the  ground 
of  necessity,  it  wo'uld  follow  that  any  per- 
sons who  kept  for  sale  articles  of  prepared 
food,  such  as  cheese,  crackers,  and  canned 
goods  in  connection  with  other  artir^les 
usually  had  for  sale  in  grocery  or  confec- 
tionery stores,  could  keep  their  places  of 
business  open  on  Sunday  and  conduct  their 
business  on  that  day  in  the  same  manner 
that  they  did  on  other  days  of  the  week. 
It  is  also  manifest  that,  if  this  useful  and 
beneficent  statute  is  to  accomplish  the  pur- 
pos*e  of  its  enactment,  it  cannot  be  so  con- 
-t  lied.  Such  a  construction  would  «itirelv 
defeat  as  to  a  large  class  of  people  the  ob- 
ject of  the  statute,  wliich  should  be  given 
a  reasonable  construction,  and  one  that  will 
carry  out  the  legislative  intent  in  its  adop- 
tion. And  this  intent  was  to  compel  observ- 
ance^ of  the  Sabbath  day  by  all  persons, 
without  reference  to  the  trade,  business,  or 
ocrupation  they  engaged  in,  and  to  forbid 
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the  doing  of  any  work  or  business  on  that 
day  exeept  the  ordinary  household  offices  or 
other  work  of  necessity  or  charity,  imless 
the  work  was  one  of  tlie  employments  spe- 
cifically excepted  in  the  statute. 

Statutes  like  this  are  in  force  in  every 
state,  and  the  only  difficulty  that  has  come 
about  in  their  construction  or  enforcement 
in  respect  to  the  particular  matter  now  be- 
ing considered  grows  out  of  differences  of 
opinion  as  to  what  constitutes  works  of  ne- 
cessity. All  the  courts  are  agreed  that  the 
statute  is  constitutional  and  that  it  should 
be  liberally  construed  so  as  to  efTectuate  its 
purposes,  but  there  is  oftentimes  no  little 
perplexity  in  determining  whether  the  par- 
ticular act  under  investigation  was  or  not 
a  work  of  necessity,  and  this  has  induced 
the  coiurts  generally,  when  there  is  reason- 
able doubt  as  to  whether  the  work  was  or 
not  one  of  necessity,  to  treat  the  question 
as  one  of  fact  and  determine  it  according 
to  the  facts  of  the  particular  case;  an4  this, 
we  think,  is  manifestly  the  correct  rule  to 
be  adopted  in  cases  of  doubt.  Louisville  & 
N.  R.  Co.  V.  Com.  92  Ky.  114,  17  S.  W.  274; 
Com.  V.  Chesapeake  &  O.  R.  Co.  128  Ky.  542, 
108  S.  W.  851;  Gray  v.  Com.  171  Ky,  260, 
L.R.A.1917B,  93,  188  S.  W.  354. 

In  the  London  Case,  however,  the  question 
was  held  to  be  one  of  law;  but  this  was  be- 
cause the  court  in  that  case  came  to  the 
conclusion  that  the  facts  stated  in  the  in- 
dictment were  of  such  a  nature  as  to  leave 
no  room  for  doubt  that  London  was  engaged 
in  a  work  of  necessity.  It  is  true  the  court 
in  the  London  Case  said:  ''Aiid  we  are 
asked  to  hold  on  the  facte  stated  that  appel- 
lees, as  a  matter  of  law,  are  guilty  of  a  vior 
lation  of  the  statute  The  construction  of  a 
statute  is  a  matter  for  the  courts,. — a  mat- 
ter of  law.  The  construction  of  this  statute 
depends  upon  the  meaning  given  to  the 
vital  word,  'necessity,'  as  used  in  the  statute. 
The  petition  having  set  out  specifically  what 
appellees  did  on  the  Sabbath  day  in  ques- 
tion, it  was  for  the  court,  on  demurrer,  to 
say  whether  or  not  those  things  were  de- 
nounced by  the  statute,  constriiing  it  ac- 
cording to  the  common  sense  of  the  coun- 
try." 

But  this  expression  must,  of  course,  be 
read  in  connection  with  the  context,  and 
when  so  read  it  is  plain  that  the  court 
meant,  when  there  was  no  room  for  honest 
difference  of  opinion  as  to  the  effect  of  the 
facts,  the  question  whether  the  statute  had 
been  violated  was  one  purely  of  law. 

It  is  also  well  settled  by  the  current  of 
authoritv  that  the  necessity  that  will  ex- 
cuse  engag'ing  in  work  or  business  on  the 
Sabbath  day  need  not  be  a  physical  neces- 
sity or  an  imperative  or  overpowering  neces- 
sity.   It  need  be  only  a  reasonable  necessity, 
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and  one  that  is  created  by  some  real  or  un- 
expected emergency  or  uncommon  or  extraor- 
dinary condition.  The  fact  that  the  fail- 
ure to  do  something  may  cause  interruption 
or  delay  in  the  ordinary  course  of  business, 
or  some  discomfort  or  inconvenience  to  the 
individual  affected  or  the  public,  will  not 
make  the  doing  of  the  thing  a  work  of  neces- 
sity. It  must  be  something  that  not  to  do 
would  work  severe  hardship  or  loss  or  un- 
usual discomfort  or  inconvenience,  either  to 
the  individual  who  does  the  thing  com- 
plained of,  or  to  the  person  or  persons  for 
whom  he  does  it.  Com.  v.  White,  190  Mass. 
578,  5  L.R.A.(N.S.)  320,  77  N.  E.  636; 
Quarles  v.  State,  55  Ark.  10,  14  L.R.A.  192, 
17  S.  W.  269;  Western  U.  Teleg.  Co.  t. 
Yopst,  118  Ind.  248,  3  L.K.A.  224,  20  N.  E. 
222;  State  v.  James,  81  8.  C.  197,  18  L.R,A. 
(N.S.)  617,  128  Am.  St.  Rep.  902,  62  S.  E. 
214,  16  Ann.  Cas.  277;  Gulfport  v.  Strata- 
kos,  90  Miss.  489,  43  So.  812,  13  Ann.  Cas. 
855;  Burns  v.  Moore,  76  Ala.  339,  52  Am. 
Rep.  432;  Pate  v.  Wright,  30  Ind.  476,  95 
Am.  Dec.  706. 

It  is  also  true  that  conditions  and  emer- 
gencies are  continually  arising  that  make  it 
necessary  to  engage  in  work  or  business  on 
Sunday,  either  for  the  benefit  of  the  person 
actually  engaged  in  the  work  or  business  or 
for  the  benefit  of  some  other  person  affected 
by  the  condition  or  emergency.  And  so  the 
question  as  to  whether  a  particular  work  or 
business  that  is  engaged  in  on  Sunday  is  or 
is  not  a  work  of  necessity  is  inevitably  in 
many  casQS  a  matter  of  such  doubt  that  it 
would  not  be  possible  for  the  courts  to  lay 
down  with  reasonable  fairness  and  accuracy 
the  line  that  separates  works  of  necessity 
from  works  that  are  not  necessary.  The 
condition,  then,  being  one  that  makes  it  im- 
practicable for  the  courts  to  establish  any 
fixed  standard  of  right  or  wrong,  the  best 
rule  that  can  be  laid  down,  as  said  in  Com. 
V.  Louisville  &  N.  R.  Co.  80  Ky.  291,  44  Am. 
Rep.  475,  is  to  regard  that  as  a  work  or 
business  of  necessity  which  the  common 
sense  and  soimd  morality  of  the  community 
would  regard  as  necessary;  and  this  to  be 
determined  in  cases  of  doubt  by  the  facts 
and  circumstances  of  each  particular  case. 

Measured  by  these  general  rules,  it  is 
perfectly  plain  that  the  business  in  which 
McAfee  was  engaged  was  not  a  work  of  ne- 
cessity. There  is  no  showing  in  the  record, 
nor  could  there  well  be,  according  to  any 
reasonable  judgment,  that  it  was  necessary 
that  McAfee,  to  save  himself  from  serious 
or  unexpected  loss,  or  the  public  from  unus- 
ual discomfort  or  inconvenience,  should  keep 
his  store  open  on  Sunday  and  offer  for  sale 
the  articles  he  had  in  stock. 

It  is,  however,  pressed  on  our  attention 
that,  as  McAfee  kept  for  sale  articles  of  pre- 
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pared  food,  such  as  sandwiches,  cheeae,  and 
the  like,  and  the  poor  man  is  as  much  enti> 
tied  to  sandwiches  or  cheese  as  the  rich  man 
is  to  diops,  steak,  tgg%  or  other  expensive 
articles  of  food,  no  distinction  can  in  reason 
be  made  between  the  small  and  obscure  place 
for  the  convenience  of  the  poor  and  the 
large,  pretentious  place  for  the  convenience 
of  the  rich,  or  the  village  restaurant  and  the 
city  caf4,  and  therefore  he  should  haxe  the 
right  to  conduct  his  business  on  Sunday. 

it  is,  of  course,  true  that  no  distinction 
should  be  made  between  the  city  and  tlie 
village  restaurant  or  eating  house.  One  has 
precisely  the  same  standing  under  this  stat- 
ute as  the  other,  and  the  conducting  of 
each  is  regarded  as  a  work  of  necessity,  but 
the  fault  in  the  argument  of  counsel  lies  in 
its  inapplicability  to  tlie  facts  of  the  case, 
because  McAfee  was  not  conducting  an  eatr 
ing  house  or  restaurant  for  the  convenience 
of  the  poor  or  the  ricii,  or  the  public  who 
might  want  a  meal  or  something  to  eat.  liis 
establishment  was  simply  a  small  grocery  or 
confectionery,  such  as  may  be  seen  in  almost 
every  town  or  village  in  the  state.  It  wa^ 
not  kept  open  on  Sunday  to  furnisli  food 
for  the  hungry  public,  but  purely  as  a  mat- 
ter of  business,  for  profit  to  the  owner.  It 
was  conducted  precisely  on  Sunday  as  it 
was  on  Monday  and  other  week  davs,  and 
so  on  Sunday  McAfee  •  followed  his  usual 
trade  or  calling.  Plainly,  the  owner  of  a 
store,  stand,  or  establishment  of  any  kind  at 
which  soda  water,  soft  drinks,  cigars,  to- 
bacco, fruits,  canned  goods,  and  other  like 
articles  are  sold,  who  keeps  It  open  for  busi- 
ness on  Sunday,  is  engaged  in  a  work  or 
business  prohibited  on  the  Sabbath  day,  or 
else  the  reasonable  meaning  of  the  statute 
must  be  put  aside  and  a  construction  adopt- 
ed that  would  be  utterly  opposed  to  the 
rules  that,  so  far  as  our  investigation  goes, 
have  always  obtained  in  the  construction 
of  Sunday  laws. 

Our  attention  has  also  been  directed  to 
the  fact  that  there  have  been  many  and 
radical  changes  in  the  social,  economic,  and 
business  condition  of  tlie  state  since  tliis 
statute  was  first  enacted,  and  this,  of  course, 
is  a  matter  of  common  knowledge.  And  the 
suggestion  is  made  that  the  statute  should 
be  given  such  a  construction  as  will  reason- 
ably conform  it  to  present  conditions  and 
make  it  reasonably  adaptable  to  the  desires 
and  wants  of  the  people  of  to-day,  and  there- 
fore, as  the  public  generally  have  become  ac- 
customed to  buying  on  Sunday  such  things 
as  McAfee  kept  for  sale,  the  selling  of  arti- 
cles like  these  should  be  treated  as  one  of 
the  necessities  of  modern  habits  of  life.  But 
in  our  opinion  these  changed  and  ever-chang- 
ing conditions  in  the  customs,  manners,  and 
habits  of  the  people  cannot  be  allowed  to 
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Alter  the  meaniiig  or  impair  the  efficiency 
of  this  statute.  It  must  be  given  the  same 
construction  and  effect  to-day  that  it  had 
yesterday,  and  in  all  cases  such  a  necessity 
must  exist  to  excuse  the  doing  of  work  or 
business  on  Sunday  as  must  have  existed 
to  excuse  the  doing  of  work  or  business  on 
Sunday  in  more  primitive  times.  But  to 
meet  the  demands  of  new  conditions  and 
changing  modes  and  habits  of  life,  the  scope 
and  operation  of  the  statute  is  constantly 
broadening,  so  that  it  may  reach  out  and 
be  applied  to  these  new  conditions  as  they 
come  up,  and  yet  not  depa^rt  from  the  rule 
that  nothing  short  of  necessity  will  excuse 
the  doing  of  the  work  or  business  on  the 
Sabbath  day.  As  new  developments  in  so- 
cial, business,  and  economic  life  are  con- 
stantly bringing  into  view  new  customs, 
trades,  and  callings,  the  statute,  as  it  reads, 
must  bo  applied  to  ihese  new  conditions,  and 
the  work  or  business  subjected  to  the  never- 
changing  test  of  necessity,  judged  by  the 
facta  and  circumstances  of  the  case  under 
investigation. 


f  We  are  also  asked  to  set  down  some  rule 
I  for  the  guidance  of  those  who  wish  to  carry 
on,  as  McAfee  did,  their  trade  or  business 
on  Sunday,  and  decide  what  articles  McAfee 
might,  for  example,  sell  without  violating 
the  statute.  But  this  we  must  decline  to 
do,  because,  as  we  have  said,  each  case 
must,  in  the  nature  of  things,  be  de- 
termined by  the  facts  and  circumstances 
surrounding  it.  It  might  under  some  cir- 
cumstances be  a  work  of  necessity  for  the 
storekeeper  like  McAfee  to  open  his  place  of 
business  on  Sunday  for  the  sale  of  one  or 
more  of  the  many  things  that  he  had  in 
stock,  and  under  other  circumstances  it 
might  be  a  violation  of  the  Sunday  law  to 
sell  any  of  them. 

It  is  sufficient  for  the  purposes  of  this 
case  to  say  that  McAfee  does  not  rest  his 
defense  upon  the  ground  that  it  was  a  work 
of  necessity  to  sell  sandwiches  or  cheese  and 
crackers  or  sardines  or  oysters,  but  upon 
the  ground  that  the  conduct  of  his  business 
was  a  work  of  necessity;  and,  having  found 
that  it  was  not,  the  judgment  is  affirmed. 


Amiotatieii — ^Applicability  of  Sunday  laws  to  tale  of  food  and  refretk- 

mentB. 


In  addition  to  the  eases  hereinafter 
set  out  which  deal  with  the  question  of 
sale  and  delivery  of  foodstuffs  on  Sun- 
day as  a  work  of  necessity,  the  reader 
should  examine  the  note  to  State  v. 
James,  18  L.£LA.(N.S.)  617,  which  treat- 
ed that  specific  question. 

This  annotation  does  not  eover  intoxi- 
cating liquor  eases. 

The  general  role  seems  to  be  that  a 
restaurant  may  be  kept  open  on  Sunday 
for  the  sale  of  bread,  butter,  sandwiches, 
chocolate,  coffee,  and  simiiar  articles 
under  a  statute  permittiBg  works  of  ne- 
cessity or  charity  on  the  Sabbath,  such 
acts  eonatitnting  works  of  necessity,  as 
the  courts  maintain  that  the  public, 
and  especially  the  traveling  public, 
require  the  keeping  open  of  restau- 
rants on  Sunday  in  order  that  they  may 
eat.  To  this  effect  are  Com.  v.  London 
(1912)  149  Ky.  372,  149  S.  W.  862;  Mc- 
Afee V.  Coic.  ante,  377  (dictum) ;  and 
Com.  V.  Hengler  (1894)  15  Pa.  Co.  Ct. 
223,  holding  generally  that  a  public  din- 
ing room  may  be  kept  open  on  the  Sab- 
bath. And  it  is  immaterial  that  such 
business  is  termed  ^'a  general  confection- 
ery business"  in  the  petition,  where 
it  is  also  alleged  that  the  defendant  did 
not  sell  candy,  fhiits,  and  soda  water  on 
Sunday,  as  in  such  a  case  the  allegation 
of  sales  of  foodstuffs  in  effect  classes 
the  defendant   as  a  restaurant  keeper. 

Com.  v.  London  (Ky.)  supra. 
L.R.A.10nC. 


So,  in  Ontario  it  has  been  held  that 
the  keeping  of  a  victualing  house  may 
be  carried  on  as  a  work  of  necessity 
within  the  meaning  of  the  Ontario 
Lord's  Day  Act,  permitting  works  of 
necessity;  and  that  the  keeper  may 
supply  any  article  which  may  fairly  be 
considered  food  or  victuals,  including 
ice  cream,  even  though  no  other  food  be 
served.  Reg.  v.  Albertie  (1900)  3  Can. 
Crim.  Cas.  356,  20  Can.  L.  T.  123;  Rex 
V.  Sabine  (1904)  8  Can.  Crim.  Cas.  70; 
Rex  V.  Stinson  (1905)  10  Can.  Crim. 
Cas.  17.  And  see  dictum  in  Rex  v.  Wells 
(1911)  24  Ont  L.  Rep.  77,  as  to  foods 
generally.  In  Reg.  v.  Albertie  (Can.) 
supra,  the  court,  after  discussing  and 
refuting  the  contention  that  hot  meals 
only  could  be  served  on  Sunday,  spoke 
upon  the  question  of  the  choice  and 
amount  of  food  necessary  to  be  served 
under  the  statute  as  follows:  ^'If,  on 
the  other  hand,  the  eating-house  keeper 
is  within  the  exception  of  the  statute  be- 
cause carrying  on  a  work  of  necessity, 
is  it  reasonable,  under  such  a  construc- 
tion, to  determine  what  his  customer 
shall  eatf  Is  he  to  be  excused  from  the 
penalty  if  he  furnishes  to  one  customer 
a  cut  from  a  hot  joint,  some  vegetables 
and  a  cup  of  tea  or  coffee,  but  is  liable 
to  the  penalty  should  he  supply  to  an- 
other customer  (in  his  eating  house)  a 
dish  of  ice  cream  and  a  jglass  of  water, 
or  a  biscuit  and  a  glass  of  milkf    If  it 
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is  lawful  for  an  innkeeper  or  an  eating- 
house  keeper  to  supply  meals  on  a  Sun- 
day, is  he  bound  to  catechise  his 
customers  and  satisfy  himself  before 
serving  them  that  they  are  hungry  and 
need  food  to  refresh  them,  or  must  he 
refuse  them  any  trifling  refreshment 
short  of  full  course  dinner?  Must  he,  in 
other  words,  satisfy  himself  in  the  first 
place  of  the  necessity,  and,  being  assured 
of  that,  must  he,  and  not  the  customer, 
determine  what  the  customer  is  to  be 
allowed  to  eat?  .  .  .  If,  then,  it  be 
lawful  for  an  eating-house  keeper  to 
carry  on  his  ordinary  business  on  the 
Lord's  Day  as  a  work  of  necessity,  then 
I  am  of  the  opinion  that  on  the  question 
as  to  whom  he  shall  supply  or  what  he 
shall  supply,  so  long  as  it  can  fairly  be 
considered  food  or  victuals  in  any  one 
of  their  numberless  variations,  the  keep- 
er is  not  punishable  for  a  breach  of  the 
Lord's  Day  Act.  If  he  is  protected  in 
supplying  meals,  he  is  protected  in  suit- 
ing the  taste  of  his  customers  as  to  the 
article  of  food  required.  ...  I 
am  of  the  opinion,  under  all  the  circum- 
stances of  the  case,  that  the  supplying 
the  constables  with  the  ice  cream  was 
the  supplying  a  refreshment  in  the  na- 
ture of  a  light  meal  in  the  ordinary 
course  of  his  business  as  an  eating- 
house  keeper  or  a  victualing-house  keep- 
er, and  was  not  an  offense  under  the  stat- 
ute." But  a  candy  and  ice  cream  store 
is  not  a  victualing  house  within  the  last- 
stated  rule,  and  therefore  the  keeper 
of  such  a  place  cannot  sell  ice  cream 
under  the  Ontario  Sunday  Observance 
Statute.  Rex  v.  Sabine  (1904)  8  Can. 
Crim.  Gas.  70;  Rex  v.  Stinson  (1905) 
10  Can.  Crim.  Gas.  17,  holding  that  to 
be  within  the  exception  to  the  statute, 
the  ice  cream  must  be  supplied  in  the 
bona  fide  exercise  of  keeping  an  eating 
house.  And  the  same  is  true  of  a  candy 
and  soft  drink  stall  or  booth  run  by  an 
innkeeper  in  his  place  of  business.  Rex 
V.  Wells  (1911)  24  Ont.  L.  Rep.  77  (de- 
fendant sold  candies  and  "lagerine"). 
Nor  can  a  bona  fide  restaurant  keeper 
sell  candies,  pop  corn,  peanuts,  and  soft 
drinks,  not  as  a  meal  or  as  a  part  there- 
of, but  to  be  taken  away,  to  be  consumed 
elsewhere.  Rex  v.  Weatheral  (1908)  18 
Can.  Grim.  Gas.  372.  And  the  mere  fact 
that  one  not  a  victualer  within  the 
meaning  of  the  act  holds  a  license  as  a 
victualer  or  restaurant  keeper  does  not 
bring  him  within  the  exception  in  the 
act.  Rex  v.  Stinson  and  Rex  v.  Weather- 
al (Can.)  supra.  This  is  also  the  rule 
under  the  English  acts.  See  Amorette 
y.  James  [1915]  1  K.  B.  (Eng.)  124,  84 
L.R.A.1917C. 


L.  J.  K.  B.  N.  S.  563,  112  L.  T.  N.  S. 
167,  31  Times  L.  R.  22,  [1914]  W.  N. 
381,  79  J.  P.  116,  59  Sol.  Jo.  162,  13  L. 
G.  R.  598. 

And  in  England  the  exercise  by  a 
baker  of  his  trade  on  Sunday,  such  as 
baking  pies,  puddings,  meats,  etc.,  for 
sale  and  consumption  on  that  day,  has 
been  held  to  be  a  work  of  necessity.  Rex 
V.  Gox  (1759)  2  Burr.  (Eng.)  785;  Rex 
V.  Younger  (1793)  5  T.  R.  (Eng.)  449, 
101  Eng.  Reprint,  253,  2  Revised  Rep. 
638,  following  Rex  v.  Gox.  But,  by  sub- 
sequent English  acts,  and  probably  in 
view  of  the  foregoing  decisions,  a  num- 
ber of  exceptions  have  been  made  with 
respect  to  matters  arising  in  the  exer- 
cise of  the  calling  of  a  baker;  as,  for 
example,  by  the  numerous  bread  acts 
which  regulate  the  selling  or  exposing 
for  sale  of  bread  on  Sunday.  See  Rex 
V.  Mead  [1902]  2  K.  B.  *(Bng.)  212, 
20  Gox,  G.  G.  337,  71  L.  J.  K.  B.  N.  S. 
871,  69  J.  P.  676,  50  Week.  Rep.  689,  87 
L.  T.  N.  S.  136,  18  Times  L.  R.  544. 

And  in  England  it  has  been  held  that 
the  carrying  on  on  Sunday  by  a  "chipped 
potato  dealer"  of  his  business,  which  con- 
sisted of  cooking  potatoes,  both  alone 
and  with  fried  fish,  and  serving  same  to 
poor  people  both  on  and  off  the  premises, 
to  be  eaten  both  on  the  premises  and  in 
the  street  near-by,  after  being  carried 
away  in  paper  bags,  was  the  operating 
of  a  cook  shop,  and  within  a  statutory 
exemption  permitting  the  ^^dressing  and 
selling  of  meat  in  cook's  shops  or  vic- 
tualing houses  for  such  as  cannot  other- 
wise be  provided."  Bullcn  v.  Ward 
(1906)  21  Cox,  C.  C.  (Eng.)  28,  74  L.  J. 
K.  B.  N.  S.  917,  93  L.  T.  N.  S.  439,  69 
J.  P.  422,  21  Times  L.  R.  763,  54  Week. 
Rep.  411.  And  that  the  term  ^^meat," 
as  used  in  the  act,  is  not  confined  to 
'^fiesh,"  but  means  any  kind  of  food,  see 
Amorette  v.  James  (Bag.)  supra. 

But  it  has  been  held  under  the  Penn- 
sylvania statutes,  which  prohibit  the  per- 
formance of  any  worldly  employment  or 
business  on  Sunday  except  works  of 
necessity  and  charity,  with  the  proviso 
that  they  shall  not  prohibit  ''the  dress- 
ing of  victuals"  in  bake  houses,  lodging 
houses,  inns,  and  other  houses  of  enter- 
tainment for  the  use  of  sojourners, 
travelers,  or  strangers,  that  the  sale  of 
ice  cream,  an  admitted  food,  on  Sunday 
by  a  baker  conducting  a  refreshment 
room  in  connection  with  his  bakery,  is 
violative  of  the  statute,  it  being  said 
that  the  term  "dressing"  is  not  sufficient- 
ly broad  to  permit  "selling,"  and  that 
the  selling  of  food  or  refreshment  is 
"worldly    employment"    rather    than    a 
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work  of  necessity.  Com.  v.  Burry  (1888) 
5  Pa.  Co.  Ct.  481,  aflBrmed  by  the  su- 
preme court  in  (1889)  1  Monaghan  (Pa.) 
89.  And  the  same  has  been  held  with 
respect  to  the  indiscriminate  selling  by 
a  baker  of  soda  water  by  the  glass 
rather  than  as  part  of  a  meal  (Com.  T. 
Hengler  (1894)  15  Pa.  Co.  Ct.  222) ;  to 
the  sale  of  soda  water  by  a  druggist 
(Com.  V.  Ryan  (1894)  15  Pa.  Co.  Ct. 
223;  Splane  v.  Com.  (1888)  9  Sadler 
(Pa.)  201,  12  Atl.  431,  affirming  (1887) 

18  Pittsb.  L.  J.  N.  S.  102,  also  holding 
that  soda  water  is  not  a  "victual") ;  to 
the  business  of  selling  milk  and  butter^ 
milk  on  Sunday  by  a  milk,  game,  and  fish 
dealer  (Com.  v.  Martin  (1889)  7  Pa.  Co. 
Ct.  154) ;  and  to  the  selling  of  meat  by 
a  butcher  or  retailer  of  meats  (Com.  ▼. 
Diffenbaugh   (1901)   26  Pa.  Co.  Ct.  66, 

19  Lane.  L.  Rev.  19).  And  under  a  pro- 
viso to  the  statute  excepting  "the  de- 
livery of  milk  or  the  necessities  of  life" 
during  certain  hours  on  Sunday,  it  has 
been  held  that  a  "delivery*'  does  not  in 
any  sense  comprehend  a  "sale,"  but 
rather  relates  solely  to  the  bodily  trans- 
fer of  property  from  one  to  another. 
See  Com.  v.  Burry  and  Com.  ▼.  Diffen- 
baugh  (Pa.)  supra.  But,  in  connection 
with  the  foregoing  Pennsylvania  cases, 
see  Com.  ex  rel.  Woods  v.  Bosch  (1884) 
15  W.  N.  C.  (Pa.)  316,  wherein  it  was 
held  that  the  selling  of  ice  cream  to 
people  living  in  the  vicinity  on  Sunday 
by  a  licensed  innkeeper  in  an  ice  cream 
parlor  in  his  hotel  was  not  prohibited 
by  the  act  above  set  out,  as  ice  cream 
came  under  the  designation  of  "dressed 
victuals;"  and  that  the  words  "for  the 
use  of  sojourners,"  etc.,  qualified  not 
the  act  or  thing  done,  but  only  the  place 
of  doing  it;  Com.  v.  Crowell  (1911) 
21  Pa.  Dist.  R.  116,  wherein  the  Bosch 
Case  was  followed  in  holding  that  the 
keeper  of  a  restaurant  may  lawfully  sell 
ice  cream  on  Sunday  to  patrons  who 
bought  nothing  else;  and  Com.  ex  rel. 
Kurtz  V.  Keithan  (1889)  1  Monaghan 
(Pa.)  368,  wherein  a  writ  of  error  to 
review  a  judgment  exonerating  defend- 
ant, the  keeper  of  an  ice  cream  saloon 
and  a  bread  and  cake  bakery,  for  having 
sold  ice  cream,  bread,  and  cake  on  Sun- 
day, which  judgment  was  based  on  Com. 
ex  rel.  Woods  v.  Bosch  (Pa.)  supra,  was 
quashed  on  the  ground  that  "there  is  no 
case  presented."  In  the  Keithan  Case 
no  further  opinion  was  rendered,  but  in 
a  footnote  the  following  reference  is 
made:  "On  the  merits  attempted  to  be 
raised  in  the  above  case,  see  Burry's 
Appeal  (1889)  1  Monaghan  (Pa.)  89," 
etc.,  which,  as  is  indicated  supra,  ar- 
L.R.A.1917C. 


rived  at  a  contrary  conclusion.  It  is 
also  of  importance  in  this  connection 
that  the  supreme  court  in  the  Burry  Case 
said  that  had  Com.  ex  rel.  Woods  v. 
Bosch  (Pa.)  supra,  been  taken  to  the 
supreme  court,  it  would  have  been  re- 
versed. 

And  in  Massachusetts  a  licensed  com- 
mon victualer  (a  licensed  keeper  of  a 
restaurant  or  public  eating  house)  who 
by  law  is  required  at  all  times  to  be  pro- 
vided with  suitable  food  for  strangers 
and  travelers,  cannot,  by  virtue  of  said 
license,  sell  food  on  the  Lord's  Day  to 
be  carried  away,  but  can  keep  open  only 
for  the  purpose  of  supplying  customers 
with  food  to  be  eaten  on  the  premises. 
Com.  V.  Meckel  (1915)  221  Mass.  70,  108 
N.  E.  917,  holding  that  a  licensed  vic- 
tualer cannot  sell  on  Sunday  bread  to 
be  taken  and  carried  away  for  consump- 
tion at  another  place. 

Under  a  New  York  statute  prohibiting 
the  public  selling  of  property  on  Sun- 
day except  that  articles  of  food  (ex- 
cluding uncooked  flesh  food  or  meat) 
may  be  sold  before  10  a.  h.,  and  that 
meals  may  be  sold,  to  be  eaten  on  the 
premises  where  sold,  or  served  else- 
where by  caterers,  it  has  been  held  that 
a  single  sale  of  cooked  ham  and  stur- 
geon on  Sunday  afternoon  at  a  delicates- 
sen store,  where  cooked  foods  are  served 
both  for  consumption  on  the  premises 
and  to  be  taken  away  and  eaten  else- 
where, does  not  constitute  an  offense, 
in  the  absence  of  allegation  and  proof 
with  respect  to  whether  the  ham  and 
sturgeon  were  to  be  eaten  or  were  in 
fact  eaten  on  the  premises,  or  were  sold 
for  the  purpose  of  being  taken  away, 
or  were  in  fact  taken  away,  since  it 
might  be  a  meal  within  the  exception 
in  the  statute.  People  v.  Friedman 
(1913)  157  App.  Div.  437,  142  N.  Y. 
Supp.  367. 

And  sales  of  soda  water,  lemonade, 
and  coco-cola  are  not  within  the  mean- 
ing of  a  statute  providing  that  "any 
person  who  shall  pursue  his  business  or 
the  work  of  his  ordinary  calling  on  the 
Lord's  Day,  works  of  necessity  or  char- 
ity only  excepted,"  shall  be  guilty  ef  a 
misdemeanor,  where  the  sales  are  made 
on  only  one  day,  and  the  vendor  is  a 
farm  laborer  who  never  sold  such  com- 
modities on  any  other  occasion,  since  in 
such  a  case  the  selling  is  not  the  busi< 
ness  or  ordinary  calling  of  the  accused. 
Ellis  v:  State  (1909)  6  Ga.  App.  616, 
63  S.  E.  588. 

So  it  has  been  held  that  a  Texas  stat- 
ute making  it  an  offense  for  "any  mer- 
chant,   grocer   or    dealer   in    wares    or 
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merchandise,  or  trader  in  any  business 
whatsoever  .  .  .  who  shall  sell,  bar- 
ter, or  permit  his  place  of  business  .  .  . 
to  be  open  for  the  purpose  of  profit"  on 
Sunday,  does  not  apply  to  a  farmer  sell- 
ing products  from  his  farm,  produced  by 
his  own  labor.  Hanks  v.  State  (1907) 
50  Tex.  Grim.  Rep.  577,  99  S.  W.  1011 
(defendant  cultivated  berries,  grapes, 
melons,  etc.,  and  made  cider,  wine,  etc., 
all  of  which  were  kept  at  his  house  for 
sale  to  anyone  desiring  to  purchase 
same). 

Where  a  statute  generally  prohibits 
the  sale  on  Sunday  of  any  goods,  wares, 
or  merchandise  except  drugs,  medicines, 
and  provisions  or  other  articles  of  im- 
mediate necessity,  a  special  act  may 
create  additional  exceptions,  such  as  the 
permitting  of  the  sale  of  meat  from 
shops  on  Sunday  morning  until  9  o'clock, 
such  an  act  being  in  effect  a  legislative 
declaration  that  such  sales  are  acts  of 
immediate  necessity;  but  where  such 
statutes  are  in  force,  a  sale  of  meat  on 
Sunday  after  9  o'clock  brings  the  vendor 
within  the  penal  provisions  of  the  stat- 
ute. St.  Louis  V.  De  Lassus  (1907)  205 
Mo.  578,  104  S.  W.  12. 

Some  question  has  also  been  made  as 
to  what  constitutes  food.  Thus,  in  Quin- 
lan  V.  Conlin  (1895)  13  Misc.  568,  34 
N.  T.  Supp.  952,  it  was  held  that  soda 
water  and  other  soft  drinks  are  within 
the  terms  of  a  statute  prohibiting  the 
sale  on  Sunday  of  anything  except  ar- 
ticles of  food,  fruit,  and  confectionery. 
And  see  Splane  v.  Com.  (1887)  18  Pittsb. 
L.  J.  N.  S.  (Pa.)  102,  affirmed  in  (1888) 
9  Sadler  (Pa.)  201,  12  Atl.  431,  wherein 
soda  water  was  held  not  to  be  a  "vic- 


tual.'' And,  on  the  other  hand,  that  ice 
cream  is  a  food  or  victual.  See  Reg.  v. 
Albertie  (1900)  3  Oan.  Grim.  Cbjb.  356, 
20  Can.  L.  T.  123;  Rex  v.  Sabine  (1904) 
8  CaiL  Grim.  Gas.  70;  and  Rex  v.  Stin- 
son  (1905)  10  Can.  Grim.  Cas.  17,  all  of 
which  are  treated  supra. 

The  point  made  in  McAfee  v.  Com. 
ante,  377,  that  a  keeper  of  a  confection- 
ery or  small  grocery  store  cannot  be  per- 
mitted to  carry  on  his  business  in  the 
regular  and  ordinary  way  on  Sunday  by 
reason  of  the  fact  that  he  incidentally 
sells  eatables,  such  as  sandwiches,  is  a 
rather  novel  one,  and  does  not  seem  to 
have  been  raised  in  any  other  cases.  A 
somewhat  similar  point,  however,  was 
made  in  the  case  of  Fichtenberg  v.  At- 
lanta (1906)  126  Ga.  62,  54  S.  £.  933, 
wherein  it  was  held  that  an  ordinance 
which  permitted  the  keeping  open  on 
Sunday  for  the  selling  of  certain  speci- 
fied articles,  including  soda  and  mineral 
waters,  but  extended  this  privilege  only 
to  those  who  dealt  exclusively  in  the 
enumerated  articles,  did  not  permit  the 
operation  on  Sunday  of  machines  for  the 
exhibition  of  pictures,  which  machines 
were  kept  in  the  rear  of  a  store  where 
soda  and  mineral  waters  were  sold,  al- 
though the  front  part  of  the  store  was 
occupied  by  the  soda  water  fountain. 
And  in  such  a  case  the  fact  that  on  Sun- 
day there  are  fewer  lights  used,  that  the 
picture  machine  attendants  are  excused, 
and  that  change  is  made  at  the  soda  wa- 
ter fountain,  is  not  sufficient  to  permit 
the  keeping  open  of  the  doors  for  the 
conduct  of  both  businesses  on  the  Sab- 
bath. Ibid.  G.  J.  C. 
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UNITED  RAILWAYS  &  ELECTRIC  COM- 
PANY OF  BALTIMORE,  Appt., 

V. 

MAGGIE  PHILLIPS. 

(—  Md.  — ,  99  Atl.  355.) 

Carrier  —  sadden  start  of  car  —  negli- 
gence. 

1.  Negligence  on  the  part  of  a  street  car 
company  sufficient  to  render  it  liable  for 
the  injury  may  be  found  from  the  starting 


of  a  car  with  such  an  unusual  jerk  that 
passengers  cry  out,  and  one  standing  in  the 
car  is  thrown  down  and  injured. 
For  other  cases^  see  Evidence^  II,  h,  1,  h, 
(1),  in  Dig,  1-52  N.  8. 

Witness  —  impeaebnient  ^  evidence  of 

conviction . 

2.  A  witness  may  be  impeached  by  askini? 
him  as  to  his  conviction  of  larceny  and  sul>' 
sequent  parole. 
For  other  c€Me8,  see  Witnesses,  III,  in  Dig. 

ISi  N.  8. 

(November  15,  1916.) 


Note.  —  The  entire  subject  of  presump- 
tion of  neglisrence  from  injury  to  a  passen- 
ger is  treated  in  the  annotation  to*  McGinn 
V.  New  Orleans  R.  &  Light  Co.  13  L.R.A. 
(N.S.)  601;  Brown  v.  Union  P.  R.  Co.  29 
L.R.A.  (N.S.)  808;  and  Lee  Line  Steamers 
V.  Robinson,  L.R.A.1916C,  364;  and  see  also 
L.R.A.1917C. 


later  case,  Pointer  v.  Mountain  R.  Constr. 
Co.  L.R.A.1917B,  1091. 

The  effect  of  pardon  or  commutation  as 
affecting  proof  of  conviction  to  impeach 
credibility  of  witness  is  considered  in  the 
note  to  Rittenberg  v.  Smith,  47  L.R.A. 
(N.S.)  215. 
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APPEAL  by  defendant  from  «  judgment 
of  the  Court  of  Common  Pleas  of  Balti- 
more City,  in  plaintifTa  favor,  in  an  action 
brought  to  recover  damages  for  personal 
injuries  allctged  to  have  been  caused  by  the 
negligence  of  defendant's  servants.  Af- 
finned. 

The  facts  are  stated  in  ths  opinion. 

Messrs.  J.  Stanislaus  Cook  and  Joseph 
O.  France,  for  appellant: 

There  is  a  complete  failure  on  the  part 
of  the  plaintiff  to  prove  the  elements  es- 
sential for  a  recovery. 

De  Soucey  v.  Manhattan  R.  Co.  39  N.  Y. 
S.  R.  79,  16  N.  Y.  Supp.  108,  6  Am.  Neg. 
Cas.  46;  Muller  v.  Manhattan  R.  Co.  48 
Misc.  524,  96  N.  Y.  6iq>p.  270;  Foley  v. 
Boston  &  M.  R.  Co.  193  Mass.  332,  7  L.R.A. 
(N.S.)  1076,  79  N.  E.  765;  Hunt  v.  Boston 
Elev.  R.  Co.  201  Mass.  182,  87  K.  £.  469; 
Benedict  v.  Potts,  S8  Md.  52,  41  L.R.A.  478, 
40  Atl.  1067,  4  Am.  Neg.  Rep.  484;  Callis 
▼.  United  R.  k  Electric  Co.  128  Md.  412,  97 
Atl.  715;  State  use  of  Charles  v.  United 
R.    Electric  Co.  101  Md.  186,  60  Atl.  249. 

Mr.  Richard  A.  Miller,  Jr.,  for  appel- 
lee: 

The  credibility  of  the  witness  Trickcr's 
testimony  was  directly  in  issue,  and  the 
jury  were  entitled  to  consider  his  character 
in  weighing  his  testimony. 

Mattingly  v.  Montgomery,  106  Md,  461, 
68  Atl.  205;  Avery  v.  Stete,  121  Md.  229, 
88  Atl.  148;  GambriU  v.  Schooley,  95  Md. 
260,  63  L.R.A.  427,  52  Atl.  500;  McLaugh- 
lin v.  Mencke,  80  Md.  86, 30  Atl.  603;  lliomp. 
Trials,  §  467 ;  Clemens  v.  Conrad,  19  Mich. 
174;  Wilbur  v.  Flood,  16  Mich.  40;  Whart. 
CrJm.  Ev.  §  474;  State  v.  O'Brien,  81  Iowa, 
93,  46  N.  W.  861 ;  State  v.  Miller,  100  Mo. 
622,  13  S.  W.  832,  1061 ;  State  v.  Taylor,  118 
Mo.  153,  24  S.  W.  449,  11  Am.  Crim.  Rep. 
51. 

If  the  plaintiff  was  in  a  proper  position, 
it  would  not  be  negligence  that  she  did  not 
anticipate  the  unusual  violence  of  the  jerk. 

Baltimore  &  Y.  Tump.  Road  v.  Cason,  72 
Md.  377,  20  Atl.  133;  Strauss  ▼.  United  R. 
k  Electric  Co.  101  Md.  500,  61  Atl.  137,  18 
Am.  Keg.  Rep.  447. 

Defendant  was  bound  to  exercise  for  the 
appellee's  safety  the  highest  degree  of  care 
practicable  under  all  the  circumstances. 

Baltimore  &  O.  R.  Co.  r.  State,  60  Md.  449, 
3  Am.  Neg.  Cas.  632;  Philadelphia,  W.  k 
B.  R.  Co.  r.  Anderson,  72  Md.  519,  8  L.R.A. 
673,  20  Am.  St.  Rep.  483,  20  Atl.  2,  3  Am. 
K^.  Cas.  706;  United  R.  k  Electric  Co.  v. 
Weir,  102  Md.  286,  62  Atl.  588;  Hewes  v. 
PhUadelphia,  W.  k  B.  R.  Co.  76  Md.  154,  24 
Atl.  325;  Baltimore  k  O.  R.  Co.  v.  State, 
63  Md.  135. 
I,.RJk.l917C. 


Burke,  J.,  delivered  the  opinion,  of  the 
court : 

The  appellant  owns  and  operates  an  elec- 
tric railway  in  the  city  of  Baltimore.  On 
the  afternoon  of  July  28,  1913,  Mrs.  Maggie 
Phillips,  the  appellee,  was  a  passenger  on 
one  of  its  cars,  and  she  testified  that  she 
was  injured  by  a  fall  which  fractured  her 
knee-cap  while  a  passenger  on  the  car. 
If  the  evidence  produced  on  behalf  of 
the  plaintiff  be  true,  there  can  be  no 
doubt  that  she  was  very  seriously  and  pain- 
fully, and  probably  permanently,  injured. 
But  the  nature  and  extent  of  her  injuries 
were  matters  exclusively  for  the  jury,  and 
not  subject  for  review  on  this  appeal. 

The  appellee  sued  the  railways  company 
in  the  court  of  common  pleas  and  recovered 
a  judgment  against  it,  and  the  appeal  before 
us  was  taken  by  the  company  from  that  judg- 
ment. The  declaration  contained  one  count. 
It  alleged :  That  on  or  about  July  28,  1913, 
the  defendant  accepted  the  plaintiff  as  a 
passenger  for  hire  on  an  east-bound  car  of 
its  line  at  the  corner  of  Lexington  and  Caro- 
line streets,  and  that,  ''after  the  plaintiff 
had  boarded  said  car  and  had  taken  a  place 
standing  in  the  aiale,  it  being  necessary  for 
her  to  do  so,  and  while  she  was  using  due 
care,  the  sgents  and  servants  of  the  defend- 
ant in  the  diarge  and  control  of  said  car 
negligently  and  carelessly  caused  it  to  start 
with  a  sudden  and  imusual  jerk,  and  plain* 
tiff  was  thrown  violently  to  the  floor  on  her 
knees;  that  in  consequence  thereof  the  plain- 
tiff's left  kneecap  was  broken,  and  she  was 
otherwise  badly  shocked  and  injured,"  etc. 

The  record  contains  two  exceptions.  One 
relates  to  the  admission  of  testimony,  and 
the  other  to  the  rulings  on  the  prayers.  The 
important  questions  in  the  case  arise  upon 
the  defendant's  first,  second,  and  third 
prayers,  by  which  it  was  sought  to  with- 
draw the  case  from  the  consideration  of  the 
jury,  and  upon  the  defendant's  eighth 
prayer,  which  is  here  transcribed:  "The 
court  instructs  the  jury  that  it  is  a  well- 
known  fact  that  electric  cars  cannot  be  oper- 
ated with  perfect  smoothness  when  being 
started  or  brought  to  a  standstill  or  while 
in  motion, .  and  that  there  are  certain  ir- 
regular movements  to  which  they  are  sub- 
ject, and  which  do  not  justify  the  inference 
oi  negligence  or  carelessness  on  the  part  of 
t^se  in  charge;  and,  even  if  the  jury  find 
that»  at  the  time  of  the  accident  mentioned 
in  the  testteony  in  this  eiise,  the  car  gavie 
a  sudden  and  unusual  jerk,  that  fact  alpne 
is  no  evidence  of  negligence  en  the  part  pf 
the  railway  company,  and  the  jury  are 
further  invtruoted  that  the-  plaintiff  in  this 
case  is  not  entitied  to  recover  unlees  the 
jury  shall  find  from  the  evidence  that  the 
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mo  tor  man,  in  starting  his  car,  did  so  In  a 
careless  and  unusual  manner." 

In  support  of  the  case  made  by  the  dec- 
laration the  plaintiff  offered  evidence  tend- 
ing to  prove  the  following  facts:  That  on 
the  afternoon  of  the  day  on  which  she  was 
injured  she  boarded  a  north-bound  Preston 
street  car  at  Caroline  and  Pratt  streets, 
paid  her  fare,  and  got  a  transfer  for  the 
corner  of  Lexington  and  Caroline  streets, 
where  she  got  off  and  waited  for  a  car 
which  came  up  Lexington  street  and  turned 
into  Caroline  street  at  this  transfer  point, 
and  which  she  intended  to  take  to  reach  her 
home.  There  is  a  curve  in  the  track  at  the 
corner  of  Lexington  and  Caroline  streets, 
and  at  the  time  the  plaintiff  boarded  the 
car  at  this  point  it  was  standing  "perfectly 
stiir*  with  its  rear  end  resting  on  the  curve. 
It  was  an  open  summer  car  with  no  aisle, 
and  the  seats  ran  transversely  across  the 
entire  width  of  the  car.  The  plaintiff  testi- 
fied that  when  she  got  on  the  car  there 
were  no  vacant  seats;  that  she  stood  be- 
tween the  seats,  and  held  on  to  the  back 
of  the  seat  in  front;  that  was  the  only  way 
she  could  hold.  She  said:  "I  stood  there 
between  the  two  seats,  holding  myself  by 
the  tips  of  my  fingers  the  best  I  could,  and 
while  I  was  standing  there  the  conductor 
pulled  the  bell  and  the  car  started.  I 
couldn't  tell  you  exactly  how  far,  but  it 
could  not  have  been  more  than  a  couple  of 
feet,  when  there  was  a  sudden  and  unusual 
jerk  that  caused  the  passengers  to  scream 
out,  and  at  the  same  time  I  fell  to  my  knees, 
and  then  the  conductor  pulled  the  bell  and 
came  to  my  assistance." 

When  asked  why  she  called  the  jerking 
sudden  and  unusual,  she  said:  "You  know 
often  when  a  car  starts  there  is  a  little  jerk, 
and  you  have  to  be  prepared  for  this,  but 
this  was  such  a  violent  jerk  that  it  caused 
the  passengers  to  scream,  *0h!'  and  it 
swayed  me  forward  and  threw  me  down  on 
my  knees.  .  .  .  The  conductor  knew  1 
fell,  the  crash  was  terrific  and  everybody 
in  the  car  heard  it.  It  was  as  though  you 
would  tear  a  big  piece  of  muslin,  and  he 
came  to  me  and  said,  'Are  you  hurt?'  and  I 
said  I  didn't  know,  but  'I  think  there  is 
something  the  matter  with  my  knee.'" 

She  said  that  when  she  reached  North 
Lakewood  avenue  and  Fairmount  avenue  the 
conductor  helped  her  off,  that  she  was  un- 
able to  walk  and  sank  down  on  the  street, 
and  that  she  then  realized  how  badly  she 
was  hurt.  She  was  taken  to  her  hom«  in 
a  wagon,  and  a  physician  summoned,  who 
testified  as  to  the  serious  nature  of  the 
plaintiff's  injuries,  which  the  evidence  tends 
to  show  she  sustained  from  the  fall  in  the 
ear. 

It  is  not  claimed  that  the  plaintiff  was 
L.ILA.1917C. 


guilty  of  contributory  negligence,  but  the 
position  of  the  appellant  is  that  the  facta 
stated  do  not  raise  a  presumption  of  negli- 
gence on  its  part  in  the  management  or  op- 
eration of  the  car,  and,  as  there  was  no 
other  evidence  on  the  question  of  n^ligenee 
offered  by  the  plaintiff,  the  court  should 
have  directed  a  verdict  for  the  defendant. 
This  proposition  is  asserted  in  the  defend- 
ant's first,  second,  and  third  prayers,  which 
the  court  refused  to  grant.  Judge  Alvey 
said  in  Baltimore  Sl  O.  R.  Co.  v.  Hauer,  60 
Md.  449,  3  Am.  Neg.  Cas.  632,  that  "it  is 
settled  by  all  respectable  authority  that, 
while  the  carriers  of  passengers  are  not  in- 
surers of  absolute  safety,  yet  they  are  bound 
to  exercise  reasonable  care,  according  to  the 
nature  of  their  contract;  and  as  their  em- 
ployment involves  the  safety  of  the  lives  and 
limbs  of  their  passengers,  the  law  requires 
the  highest  degree  of  care  which  is  consist- 
ent with  the  nature  of  their  undertaking. 
Warren  v.  Fitchburg  R,  Co.  8  Allen,  227, 
85  Am.  Dec.  700,  3  Am.  Neg.  Cas.  748; 
Baltimore  &  O.  R.  Co.  v.  Worthington,  21  Md. 
275,  83  Am.  Dec.  578,  9  Am.  Neg.  Cas.  416 ; 
State  use  x)f  Coughlan  v.  Baltimore  &  O.  R. 
Co.  24  Md.  84,  102,  87  Am.  Dec.  600 ;  Bannon 
V.  Baltimore  &  O.  R.  Co.  24  Md.  108,  124." 
The  appellant  is  held  to  the  same  meas- 
ure of  duty  toward  its  passengers.  Balti- 
more City  Pass.  R.  Co.  v.  Nugent,  86  Md. 
349,  39  L.R.A.  161,  38  Atl.  779.  In  any  case 
where  it  is  alleged  that  a  carrier  has  failed 
to  discharge  its  duty  to  its  passenger,  the 
special  facts  and  circumstances  of  each 
particular  case  must  be  carefully  considered. 
The  authorities  are  quite  uniform  in  hold- 
ing that  no  fixed  rule  can  be  laid  down  as 
to  what  jerking,  lurching,  or  swaying  of  the 
car  will  give  rise  to  an  inference  of  negli- 
gence in  its  management.  But  we  think, 
both  upon  reason  and  autiiority,  a  sudden 
jerk  of  such  unusual  severity  as  that  de- 
scribed by  the  evidence  and  manifested 
by  its  results  is  sufficient  to  raise  a 
presumption  of  negligence  on  the  part  of 
the  defendant.  In  Strauss  v.  United  R.  & 
Electric  Co.  101  Md.  497,  61  Atl.  137,  18 
Am.  Neg.  Rep.  447,  where  the  movement  of 
the  car  was  described  as  "a  sudden  and  un- 
expected and  unusual  lurch/'  the  precise 
question  here  presented  was  not  passed  up- 
on. That  case  dealt  with  the  question  of 
contributory  negligence  on  the  part  of  the 
plaintiff;  primary  negligence  appearing  to 
have  been  assumed.  In  Callis  v.  United  R. 
^  Electric  Co.  128  Md.  406,  97  Atl.  716, 
where  the  plaintiff  was  standing  upon  the 
steps  of  a  moving  electric  car  and  was 
thrown  therefrom  by  a  movement  of  the  car 
which  was  described  as  "just  a  sudden  jerk- 
ing forward,"  it  was  held  that  such  a  move- 
ment did  not  give  rise  to  an  inference  of 
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negligence.  In  commenting  upon  the  factH 
in  evidence,  Judge  Pattison  said :  '*It  is  not 
disclosed  by  the  record  that  such  forward 
movement  of  the  car  was  anything  more 
than  the  ordinary  and  usual  motion  incident 
to  the  running  of  electric  cars,  and  as  such 
it  does  not,  as  an  evidentiary  fact,  in  itself 
create  a  presumption  of  negligence  on  the 
part  of  the  defendant  carrier.  A  sudden 
jolt  or  jerking  forM^ard  of  the  car  as  the 
plaintiff  describes  it,  not  unusual  or  extraor- 
dinary, is  no  evidence  of  negligence  on  the 
part  of  the  defendant  company." 

The  jerk  or  lurch  of  the  car  as  described 
by  the  plaintiff  in  this  case,  judged  by  its 
results  upon  her  and  upon  the  other  pas- 
sengers, and  apart  from  the  adjectives  used 
by  her  in  describing  it,  shows  it  to  have 
been  of  an  unusual  and  extraordinary  char- 
acter, and  so  out  of  the  ordinary  as  to  sug- 
gest negligence  in  the  management  or  con- 
trol of  the  particular  car. 

It  is  said  in  6  R.  C.  L.  p.  80,  that  "with 
regard  to  the  effect  of  sudden  starts  or  stops, 
jerks  or  jolts  of  the  carrier's  vehicle  as 
raising  the  presumption  of  negligence  where 
a  passenger  is  injured  thereby,  while  it 
would  seem  that  no  such  presumption  aris- 
es where  such  stopping,  starting,  and  jolting 
are  only  such  as  are  incident  to  the  opera- 
tion of  the  carrier's  vehicle,  and  the  burden 
is  on  the  plaintiff  to  prove  the  carrier's 
negligence,  yet  there  are  numerous  deci- 
sions to  the  effect  that  a  presumption  of 
negligence  on  the  part  of  the  carrier  arises 
from  such  occurrences  where  the  start  or 
stop  is  unusually  sudden,  or  where  the  jerk 
or  jolt  is  of  unusual  severity." 

Many  cases  are  cited  by  the  author  in  sup- 
port of  this  rule.  In  Ilgee  v.  St.  Louis 
Transit  Co.  102  Mo.  App.  529,  77  S.  W.  93, 
where  the  evidence  showed  that  a  passenger 
on  &  street  car  was  thrown  from  the  body  1 


of  the  car  into  the  street  by  a  sudden  lurch 
of  the  car,  it  was  held  that  these  facts  were 
sufficient  to  authorize  a  finding  that  there 
was  such  an  unusual  and  severe  lurching  as 
to  constitute  negligence;  and  in  Consolidat- 
ed Traction  Co.  v.  Thalheimer,  69  N.  J.  L. 
474,  37  Atl.  132,  2  Am.  Neg.  Rep.  196,  9 
Am.  Neg.  Cas.  566,  the  court  of  errors  and 
appeals  of  New  Jersey  announced  the  same 
rule.  We  are  of  opinion  that  the  evidence 
of  the  plaintiff  made  out  a  prima  facie 
case  of  negligence,  and  that  the  court  com- 
mitted no  error  in  refusing  the  first,  second, 
and  third  prayers  of  the  defendant. 

The  first  exception  was  taken  under  these 
circumstances:  There  was  a  conflict  on  a 
material  point  in  the  testimony  of  Mrs.  Phil- 
lips and  Frank  J.  Tricker,  Jr.,  a  witness 
produced  on  the  part  of  the  defendant.  To 
impair  the  credibility  of  the  testimony  of 
this  witness  he  was  asked  on  cross-examina- 
tion if  he  had  not  been  arrested,  tried,  and 
convicted  in  the  criminal  court  of  Baltimore 
city  for  the  larceny  of  a  watch  and  chain, 
and  later  paroled.  The  court  overruled  an 
objection  to  the  question,  and  the  witness 
answered  "Yes."  This  exception  is  not  dis- 
eussed  in  appellant's  brief  and  was  not  re- 
ferred to  by  its  counsel  in  the  argument,  and 
we  might  assume  that  it  is  abandoned. 
There  can,  however,  upon  authority,  be  no 
doubt  that  the  ruling  was  correct.  Smith 
V.  State,  64  Md.  25,  54  Am.  Rep.  762,  20 
Atl.  1026,  6  Am.  Crim.  Rep.  197 ;  McLaugh- 
lin V.  MeBoke,  90  Md.  86,  30  Atl.  603;  Mat- 
tingly  V.  Montgomery,  106  Md.  461,  68  Atl. 
205;  and  other  cases. 

We  have  carefully  examined  the  record, 
and,  while  it  presents  some  unusual  circum- 
stanoes,  we  do  not  find  any  error  of  law 
committed  by  the  lower  court,  and  therefore 
the-  judgment  will  be  affirmed. 

Judgment  affirmed,  with  Costs. 
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(225  Mass.  461,  114  N.  B.  672.) 

l4uad]ord  and  tenant  —  dnty  to  repair 
oommon  stairway. 

A  lessee  of  an  upper  floor  of  a  building 
is  not  bound  to  repair  injury  to  a  common 
fitairway  done  by  his  subtenant  by  covenants 
in  his  lease  requiring  him  to  keep  the  prem- 
ises in  repair,  and  forbidding  him  to  sublet 

■ — -"— ^ 

Nole.  —  For    duty    of    tenant    to    repair 
premises  used  in  common,   see  annotation 
following  this  case,  post,  380. 
L.iLA.1917C. 


them,  since  the  stairway  being  no  part  of 
the  leased  premises,  the  covenants  do  not 
apply  to  it. 

JPor  other  oaeem,  tee  LwnSord  and  Tenantf 
III.  a,  fa  Dig.  1-52  N.  8. 

(January  4,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Municipal 
Court  of  the  City  of  Boston  in  defendant's 
favor  in  an  action  brought  to  hold  him  lia- 
ble under  the  terms  of  a  lease  for  damage 
to  a  common  stairway  in  plaintiflTs  build- 
ing.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  J.  Barry,  for  appellant: 

The  stairway  passed  as  an  appurtenance. 

Kramer  v.  Cook,  7  Gray,  660;  Torrey  ▼. 
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Parker,  220  Maes.  520,  108  N.  E.  472; 
Adams  v.  Emerson,  6  Pick.  57;  Prescott  v. 
White,  21  Pick.  341,  32  Am.  Dec.  266;  At- 
kins  v.  Bordman,  2  Met.  457,  37  Am.  Dec. 
100;  Codman  v.  Evans,  5  Allen,  308,  81  Am. 
Dec.  748;  Oliver  v.  Dickinson,  100  Mass. 
114;  Grammar  School  v.  Jeflfrey's  Neck 
Pasture,  174  Mass.  572,  55  N.  E.  462; 
Raynes  v.  Stevens,  219  Mass.  656,  107  N. 
E.  398;  Kearincs  v.  CuUen,  183  Mass.  298, 
67  N.  E.  243,  14  Am.  Neg.  Rep.  66;  Hooper 
V.  Farnsworth,  128  Mass.  487;  Shute  v. 
Bills,  191  Mass.  433,  7  L.R.A.(N.S.)  965, 
114  Am.  St.  Rep.  631,  78  N.  E.  96;  Lowell 
V.  Strahan,  145  Mass.  1,  1  Am.  St.  Rep.  422, 
12  N.  E.  401;  Phelan  v.  FiUpatrick,  188 
Mass.  237,  108  Am.  St.  Rep.  469,  74  N.  E. 
326;  Crabtree  v.  Miller,  194  Mass.  123,  80 
N.  E.  225;  Whitehouse  v.  Aiken,  190  Mass. 
468,  77  N.  E.  499;  Riddle  v.  Littlefleld,  53 
N.  H.  503,  16  Am.  Rep.  388;  Humphreys  v. 
McKissock,  140  U.  S.  304-314,  35  L.  ed. 
473-476,  11  Sup.  Ct.  Rep.  779;  Huttemeier 
V.  Albro,  18  N.  Y.  48. 

If  a  building  consisting  of  several  apart- 
ments is  so  constructed  that  all  the  occu- 
pants must  enter  and  depart  by  the  same 
hall  and  stairway,  these  become  a  way  of 
necessity  upon  the  sale  or  lease  of  a  part 
of  the  building. 

Gooch  V.  Furman,  62  111.  App.  340;  Spies 
V.  Damm,  54  How.  Pr.  298;  Doyle  v.  Lord, 
64  N.  Y.  432,  21  Am.  Rep.  629;  Geible  v. 
Smith,  146  Pa.  276,  28  Am.  St  Rep,  796, 
23  Atl.  437;  National  Exch.  Baiik  v.  Cun- 
ningham, 46  Ohio  St.  575,  22  N.  E.  924; 
Benedict  v.  Barling,  79  Wis.  551,  48  N.  W. 
670;  Tliompson  v.  Miner,  30  Iowa,  386; 
Stephens  v.  Boyd,  157  Iowa,  570,  138  N. 
W.  389;  Kanev.  Teraplin,  158  Iowa,  24, 
138  N.  W.  901 ;  Mayo  v.  Newhoff,  47  N.  J. 
Eq.  31,  19  Atl.  837;  Powers  v.  Harlow,  53 
Mich.  507,  51  Am.  Rep.  154,  19  N.  W.  257 ; 
Snook  &  A.  Furniture  Co.  v.  Steiner,  117 
Ga.  363,  43  S.  E.  775;  Cowen  v.  Tniefltt 
[1898]  2  Ch.  651,  67  L.  J.  Ch.  N.  S.  695, 
47  Week.  Rep.  29,  79  L.  T.  N.  S.  348 ;  Gay- 
etty  V.  Bethune,  14  Mass.  49,  7  Am.  Dec 
188;  Nichols  v.  Luce,  24  Pick.  105,  35  Am. 
Dec.  302. 

The  owner  of  the  dominant  estate,  i.  e., 
the  defendant  in  this  action,  is  bound  to 
keep  the  servient  estate  in  such  condition 
ahd  repair  as  may  be  necessary  for  the 
exercise  of  the  easement. 

Taylor  v.  W' hitehead,  2  Dougl.  K.  B.  745, 
99  Eng.  Reprint,  475;  Doane  v.  Badger,  12 
Mass.  64;  Jones  v.  Percival,  5  Pick.  485,  16 
Am.  Dec.  415;  Prescott  v.  White,  21  Pick. 
341,  32  Am.  Dec.  266;  Prescott  v.  W^illiams, 
5  Met.  429,  39  Am.  Dec.  688;  National 
Exch.  Bank  v,  Cunningham,  46  Ohio  St. 
675,  22  N.  E.  924;.  Codman  v.  Evans,  5 
L.R.A.1917C. 


Allen,  308,  81  Am.  Dec.  748;  Thayer  t. 
Paine,  2  Cush.  327. 

If  any  damage  was  done  by  the  removal 
of  the  safe  from  the  premises,  the  defendant, 
who  was  the  lessee,  would  be  responsible 
for  the  act  of  any  person  occupying  the 
premises  under  him. 

Miller  v.  Prescott,  163  Mass.  12,  47  Am. 
St.  Rep.  434,  39  N.  E.  409. 

Mr.  Richard  M.  Walsh,  for  appellee : 

Common  stairways  like  this  are  under  the 
control  of  the  landlord,  whose  duty  it  ia  to 
make  repairs. 

Watkins  v.  Goodall,  138  Mass.  533;  Loon- 
ey  y.  McLean,  129  Mass.  33,  37  Am.  Hep. 
295. 

The  plaintiff  company  had  notice  of,  and 
assented  to,  the  subletting  of  the  premises^ 
thereby  waiving  the  provisions  of  the  clause 
as  to  the  consent  of  the  lessor. 

Carpenter  v.  Pocasset  Mfg.  Co.  180  Mass. 
130,  61  N.  E.  816. 

Crosby,  J.,  delivered  the  opinion  of  the 
court: 

On  September  15,  1909,  the  plaintiff,  by 
a  written  lease,  demised  and  let  to  the  de- 
fendant for  the  term  of  four  years  and  four 
months  from  February  1,  1910,  the  first 
floor  above  the  street  floor  of  the  Tremont 
Theatre  building  at  176  Tremont  street  ia 
Boston,  to  be  used  as  a  barber  shop.  The 
lease  contained  the  following  clauses:  "And 
the  lessee  .  .  .  will  keep  all  and  singular 
the  said  premises  in  such  repair,  order,  and 
condition  a«  the  same  are  in  at  the  com- 
mencement of  the  said  term  or  may  be  put 
in  during  the  continuance  thereof,  damage 
by  fire  or  other  unavoidable  casualty  only 
excepted."  And  that  the  lessee  "will  not 
assign  this  lease  nor  underlet  the  whole  or 
any  part  of  the  said  premises  without  first 
obtaining  on  each  occasion  consent  in  writ- 
ing of  the  lessor.  .  .  ."  Also  that,  at  the 
expiration  of  the  term  of  the  lease,  the 
lessee  will  deliver  up  to  the  lessor  the  prem- 
ises "In  good  repair,  order,  and  condition 
in  all  respects,  damage  by  fire  or  other  un- 
avoidable casualty  excepted;  and  that  dur- 
ing the  said  term  .  .  .  the  said  premises 
shall  not  be  overloaded,  damaged,  or  de- 
faced." 

The  record  shows  that  the  defendant,  dur- 
ing the  term  of  his  lease,  sublet  one  of  the 
rooms  included  in  the  lease  to  one  Quigley; 
that  afterwards,  Quigley  vacated  the  room 
and  engaged  one  Welch  to  move  therefrom  a 
safe;  that  while  the  safe  was  being  taken 
down  the  stairs  the  rope  holding  it  broke, 
and  the  stairway,  which  was  constructed  of 
marble,  was  damaged.  This  action  is 
brought  to  recover  for  the  damage  to  the 
stairway.  The  plaintiff's  declaration  con- 
tains three  counts:     The  first  alleges  negli- 
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gence;  the  second  and  tliird  are  in  oontfaet, 
and  allege  a  breach  of  the  eoyenanta  in  tha 
lease. 

The  case  cornea  to  this  court  upoh  the 
plaintiff's  appeal  from  the  decision  of  the 
appellate  division  of  the  munfclpal  court 
of  the  city  of  Boston.  It  is  plain  that  there 
was  no  evidence  of  negligence  of  the  defend- 
ant; therefore  there  could  be  no  recoTtery 
on  the  first  count.  The  only  question,  then, 
is  whether  there  was  any  evidence  of  a 
breach  of  covenant  on  the  part  of  the  de< 
fendant  as  lessee. 

The  report  states  that  ^the  stairway  dam- 
aged is  of  marble  and  about  7  feet  wide.  It 
is  a  common  stairway  used  by  the  defendant 
and  the  othier  tenants'  of  the  lessor  overhead, 
and  it  is  used  also  as  an  entrance  to  ^e 
second  balcony  of  the  Tr^mont  Theatre, 
which  was  run  by  the  plaintiff.  The  stair- 
way was  the  only  means  of  feaching  the 
second  ffoor  of  the  building  on  which  were 
located  the  defendant's  rooms." 

It  therefore  appears  that  the  stairway 
which  was  used  by  the  defendant  and  other 
tenants  of  the  building  was  a  common  stair? 
way.  While  it  was  the  only  means  of  reach- 
ing the  rooms  leased  by  the  defendant  on 
the  second  floor,  it  was  not  the  less  a  com- 
mon stairway,  and,  in  the  absence  of  any 
grant  or  contract  to  the  contri^ry,  the  pos- 
session and  control  thereof  remained  in  the 
lessor.  Aa  waa  said  by  Loring,  J.,  in  the 
recent  case  of  Flanagan  v.  Welch,  220  Mass. 
186,  191,  107  N.  E.  981;  "It  may  be  taken 
to  be  now  eatabliahed  that  common  hallways 
and  stairways  of  a,  building  which  is  let  o^t 
in  offices  or  tenements  remain  in  the  con- 
trol of  the  landlord  for  the  use  of  his  ten- 
ants, and  that  it  is  bis  duty  to  each  tenant 
to  keep  them  in  the  same  safe  condition  or 
apparent  condition  in  which  they  were  at 
the  beginning  of  the  several  leases  to  the 
respeetiye  tenants.'*  Fitzsimmpns  v.  Hale, 
220  Mass.  461, 14)7  N.  E.  9^ ;  Miaier  v.  Han- 
cock 11893]  2  Q.  B.  177,  4  Reports,  478,  69 
L,  T.  N.  S.  214,  41  Week.  Rep.  578,  57  J.  P. 
768. 

There  is  no  doubt  that  the  lessee  was 
entitled  as  a  part  of  his  grant  to  iise  the 
stairway  in  common  with  other  tenants. 
Otherwise  he  would  not  have  had  access  to 
the  leased  premises.  This  right  was  a  right 
in  the  nature  of  an  eaaement  and  was  apt 


purtenaat  to  the  premiaefi  described  in  the 
lease.  Neason  ▼.  Adams,  212  Mass.  429,  99 
N.  E.  93;  Epetein  v.  Dunbar,  221  Mass.  579, 
KM)  N.  E.  73a  And  this  would  be  so  wheth- 
er the  lease  granted  the  premises  with  the 
appurtenaBces  in  express  terms,  or  was  si- 
lent on  that  subject.  It  does  not  follow, 
however,  that  the  stairway,  became  a  part 
of  the  demised  premises  beoause,  as  before 
stated,  it  remained  in  the  exclusive  posses- 
sion and  oontHol  of  the  landlord,  upon  whom 
alone  reat^  the  duty  of  making  repairs. 
There  waja  no  dtity  imposed  upon  the  ten- 
ant or  epran  right  vested  in  him  to  make  re- 
pairs upon  the  stairway;  he  could  only, 
travel  over  it  in  passing  to  and  from  the 
rooms  which  he  had  leased. 
-  The  ordinary  rule,. in  the  absaice  of  grant 
or  contract,  is  that  a  person  who  is  entitled 
to  the  use  of  an  easement,  that  i^  the  owner 
of  the  dominant  estate,  is  bound  to  keep 
tiiKe  property  which  is  subject  to  the  ease- 
ment in  flueh  repair  as  is  necessary  for  the 
exercise  of  his  rights  in  its  use.  But  that 
filte  ifi  held  not  to  apply  to  common  hall- 
ways and  common .  stairways ;  as  to  them, 
the  duty  to  repair  rests  upon  the  landlord. 
Flanagan  v.  Weleh,  ubi  supra;  Presoott  v. 
WhiAe,  ai  Pick.  341,.  32  Am.  Dec.  266; 
Miller  v.  Hancock,  ubi  supra;  Taylor  .v. 
Whitehead,  2  Dougl.  745,  99  Eng.  Reprint, 
475. 

The  principle  which  renders  a  lessee  lia- 
ble under  similar  covenants  in  a  written 
Lease,  for  breach  of  covenant  by  a  sublessee 
during  the  original  term,  as  was  held  in 
Miller  v.  Prescott,  163  Mass.  12,  47  Am.  St. 
Bep.  434,  99  N.  E.  409,  does  not  apply  to 
the  case  at  bar« 

As  the  stairway  ^as  not  a  part  of  the 
demised  premises,  it.  f ollowa  that  damage 
thereto  was  not  a  breach  of  any  covenant  of 
the  lease.  The  caches  cited  and  relied  on 
by  the  plaintiff  which  hold  that  "appurte- 
nances" include  everything  necessarily  used 
or  reasonably  necessary  to  the  part  demised, 
are  distinguishable  from  the  case  at  bar  fos 
the  reasons  stated. 

The  order  of  the  Appellate  Division  vacat- 
ing the  finding  for  the  plaintiff  and  order- 
ing judgment  for  the  defendant  was  right, 
and  must  be  affirmed.  ^ 

So  ordered. 


Annotation — ^Duty  of  tenant  to  repair  premiss  used  in  coiriiiion. 


But  few  decisions  can  be  found  which 
shed  any  light  on  the  duty  of  a  tenant 
to  repair  that  portion  of  leased  prem- 
ises used  by  tenants  in  common.  It  is 
to  be  noted  that  Tremont  Thbatrr 
Amusement  Co.  v.  Bruno,  ante,  387, 
holds  that  even  where  the  tenant  or  one 
L.ItA.1917C. 


for  whose  conduct  he  is  responsible  is 
at  fault  .respecting  an  injury  to  a  stair^ 
way  used  by  different  tenants  in  common, 
he  cannot  be  held  liable  for  failure  to  re- 
pair it  where  the  right  of  action  is  based 
upon  the  elaim  that  his  failure  in  thos 
regard  is  a  breach  of  a  coTenant  on  his 
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part  to  keep  in  repair  the  premises  de- 
mised to  him,  since  this  covenant  refers 
only  to  that  portion  of  the  premises  the 
possession  of  which  vests  in  him  under 
the  lease. 

And  in  this  regard  it  has  also  been 
held  that  a  provision  in  a  lease  requiring 
a  tenant  of  an  apartment  to  take  good 
care  of  the  apartment  and  fixtures  and 
suffer  no  waste  or  injury,  and  at  his  own 
cost  and  expense  to  make  all  repairs  re* 
quired  to  walls,  ceilings,  paper,  glass 
globes,  plumbing,  etc.,  does  not  relieve 
the  landlord  of  the  duty  of  keeping  in 
repair  such  portion  of  the  premises  as 
he  retains  control  of  for  the  use  in  com- 
mon of  the  different  tenants  of  the 
building.  Goldberg  v.  Lloyd  (1908)  110 
N.  Y.  Supp.  530. 

Nor  does  a  covenant  by  the  lessee  to 
make  repairs  impose  upon  him  the  duty 
of  keeping  in  repair  an  elevator  in  the 
building,  used  in  common  by  different 


occupants,  where  the  lessor  had  contract- 
ed to  furnish  elevator  service.  Wagner 
V.  Welling  (1903)  84  N.  Y.  Supp.  979. 

And  it  is  the  general  rule  that  the  duty 
rests  upon  the  lessor  to  keep  in  repair 
that  portion  of  the  building  over  which 
he  retains  control  for  the  common  use 
and  benefit  of  different  tenants.  Fair- 
mount  Lodge  V.  Tilton  (1905)  122  HL 
App.  636;  Tootle  Theatre  Co.  v.  Shubert 
Theatrical  Co.  (1916)  175  App.  Div.  630, 
162  N-  Y.  Supp.  111. 

And  see  note  appended  to  Glidden  v. 
Goodfellow,  L.R.A.1916F,  1073,  which  re- 
fers to  many  notes  in  the  same  volume 
which  consider  the  duty  of  the  landlord 
in  this  regard  as  the  question  has  been 
presented  in  cases  involving  his  liability 
for  personal  injuries  due  to  his  n^li- 
gence  in  failing  to  keep  in  a  safe  condi- 
tion portions  of  the  demised  premises 
used  in  common  by  the  different  tenants. 

A.  G,  S. 


MINNESOTA  SUPREME  COURT. 

HENRY  C.  MACKALL,  Trustee  in  Bank- 
ruptcy of  Acme  Tag  &  Manufacturing 
Company,  Appt., 

V. 

MERTON  A.  POOOCK,  Respt. 

(—  Minn.  -^,  161  N.  W.  228.) 

Corporation  —  dividends  out  of  capital 
—  recovery. 

Dividends  paid  to  stockholders  out  of  the 
capital  of  a  corporation  at  a  time  when  it 
had  made  no  profits,  owed  debts,  but  was 
not  then  insolvent,  may,  the  corporation 
thereafter  becoming  bankrupt,  be  recovered 
back  by  the  trustee  in  bankruptcy  for  the 
benefit  of  creditors  who  became  such  after 
the  payment  of  such  dividends;  it  not  ap- 
pearing that  such  creditors  did  not  deal 
with  the  corporation  in  reliance  oit  its  cap- 
ital being  unimpaired  as  represented. 
For  other  cases,  see  Corporations,  VI.  f,  1, 

in  Dig,  1-52  If.  8. 

(February  2,  1017) 

APPEAL  by  plaintiff,  as  trustee  in  bank- 
ruptcy  of    a    domestic    manufacturing 

Headnote  by  Bunn,  J. 


company,  from  a  judgment  of  the  District 
Court  for  Ramsey  County  in  defendant's 
favor  in  an  action  brought  to  recover,  for 
the  benefit  of  its  creditors,  unearned  divi- 
dends paid  by  the  corporation  to  defendant, 
a  stockholder.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Orr,  Stark,  A  Kidder,  for  ap- 
pellant : 

By  common-law  principles  and  statutory 
enactments,  so-called  dividends  paid  to 
stockholders  out  of  the  actual  capital  of  a 
solvent  corporation  which  owes  debts  and 
continues  in  business  can  be  recovered  for 
the  benefit  of  creditors,  whose  claims  were 
created  subsequent  to  the  payment  of  such 
dividends. 

Hospes  V.  Northwestern  Mfg.  k  Car  Co. 
48  Minn.  174,  15  L.R.A.  470,  31  Am.  St. 
Rep.  637,  60  N.  W.  1117;  First  Nat.  Bank 
V.  Gustin  Minerva  Consol.  Min.  Co.  42  Minn. 
327,  6  L.R.A.  676,  18  Am.  St.  Rep.  510,  44 
N.  W.  198;  Randall  Printing  Co.  v.  Sanitaa 
Mineral  Water  Co.  120  Minn.  268,  43  L.R.A. 
(N.  S.)  706,  139  N.  W.  606;  Farns- 
worth  v.  Robbins,  36  Minn.  369,  31  N. 
W.  349;  Southworth  v.  Morgan,  51*  L.R.A. 
(N.S.)  66,  note;  Scovill  v.  Thayer,  105 
U.    S.   143,   26   L.   ed.  968;  Upton  v.   Trib- 


Note. —As  to  Uabilitjr  of  *  stockholders 
who  receive  dividends  paid  out  of  capital, 
see  annotation  following  Carlisle  ▼.  Ottley, 
post,  393. 

Mackaix  v.  Pooock  ia  of  interest  as  a 
virtual  abandonment  of  the  attitude  as- 
sumed in  Hospes  v.  Northwestern  Mfg.  k 
Car  Co.  48  Minn.  174,  15  L.R.A.  470,  31 
Am.  St.  Rep.  637,  50  N.  W.  1117,  toward 
the  theory  that  the  capital  stock  of  a  cor- 
L.RA.1917C. 


poration  constitutes  a  trust  fund  for  the 
benefit  of  its  creditors,  notwithstanding  the 
suggestion  that  the  payment  of  dividends 
out  of  capital  is  in*  law  a  fraudulent  con- 
veyance of  assets  as  to  oreditors  who  be- 
come Buch  in  ignorance  of.  such  impairment 
of  the  capital.  The  notion  that  a  corpora- 
tion can  and  does  obtain  credit  on  the  basis 
'  of  its  nominal  capital, .  rather  than  on  its 
actual  assets,  appears  somewhat  naive. 
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ilcock,  01  U.  S.  45,  23  L.  ed.  203;  , 
Spra^e  t.  National  Bank,  172  lU.  149, 
42  L.ILA.  606,  64  Am.  St.  Rep.  17,  60  N.  £. 
19;  Lantz  v.  Moeller,  76  Waah.  429,  50 
L.R.A.(N.S.)  68,  136  Pac.  687;  Van  Cleve 
T.  Berkey,  143  Mo.  109,  42  L.R.A.  593,  44 
S.  W.  743;  Kom  v.  Cody  Detective  Agency, 
76  Wash.  540,  50  L.R.A.(N.S.)  1073,  136 
Pac.  1165;  Union  Trust  Co,  v.  Amery,  67 
Wasfau  1,  120  Pac.  539;  Jorguson  v.  Apex 
Gold  Mines  Co.  74  Waah.  243,  46  L.R.A. 
(N.S.)  637,  133  Pac.  465;  American  Steel 
&  Wire  Co.  v.  Eddy,  130  Mich.  266,  89  N. 
W.  962,  138  Mich.  403,  101  N.  W.  678;  De- 
troit Trust  Co.  V.  Goodrich,  175  Mich.  168, 
141  N.  W.  882,  Ann.  Cas.  1916A,  821. 
Mr.  T.  ft.  Kane,  for  respondent: 
The  judgment  of  the  court,  rendered  upon 
the  facta  found  and  pursuant  to  conclusions 
of  law  arising  therefrom,  is  in  all  things 
just,  proper,  and  in  conformity  to  law. 

1  Cool^  Corp.  §  3;  McDonald  T.  Williams, 
174  U.  8.  397,  43  L.  ed.- 1022,  19  Sup.  Ct. 
Rep.  743;  HoUins  v.  Brierfield  A  I.  Coal  Co. 
150  U.  S.  371, 37  L,  ed.  1113, 14  Sup.  Ct.  Rep. 
127 ;  Great  Western  Min.  &  Mfg.  Co.  v.  Har- 
ris, 63  C.  C.  A.  61,  128  Fed.  321;  New 
Hampshire  Sav.  Bank  v.  Richey,  58  C.  C.  A. 
294,  121  Fed.  956;  Wabash,  St.  L.  &  P.  R. 
Co.  V.  Hamm,  114  U.  8.  587,  29  L.  ed.  235, 
5  Sup.  Ct.  Rep.  1081;  Graham  v.  La  Crosse 
A  M.  R.  Co.  102  U.  S.  148,  26  L.  ed.  106. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  as  trustee  in  bankruptcy  of  the 
Acme  Tag  &  Manufacturing  Company,  a 
domestic  manufacturing  corporation,  brought 
this  action  to  recover  of  defendant,  a  stock- 
holder, unearned  dividends  paid  to  defend- 
ant by  the  corporation.  The  facts  were  stip- 
ulated. The  court  found  as  a  conclusion  of 
law  that  plaintiff  was  not  entitled  to  re- 
cover. Judgment  was  entered  accordingly, 
and  plaintiff  appealed. 

The  question  is  whether  or  not  dividends 
paid  to  stockholders  out  of  the  capital  of  a 
corporation,  at  a  time  when  the  corporation 
had  made  no  profits,  owed  debts,  but  was 
nevertheless  solvent,  can  be  recovered  baek 
by  a  trustee  in  bankruptcy  for  the  benefit 
of  creditors  whose  claims  were  created  after 
the  payment  of  such  dividends. 

The  stipulated  facts  present  squarely  the 
question  stated.  Defendant  purchased  his 
stock  in  the  corporation  in  April  and  May, 
1910.  In  September  of  that  year,  the  direc- 
tors declared  a  dividend  of  8  per  cent,  though 
the  corporation  had  earned  no  profits  to  pay 
it.  Shortly  thereafter  the  dividend  declared 
was  paid  to  defendant.  He  had  no  knowl* 
edge  that  It  was  not  earned.  The  corpora- 
tion, though  it  had  no  surplus  and  had  not 
earned  profits,  was  actually  solvent,  and  the  I 
L.RJL.1917C. 


payment  of  the  dividends  declared  did  not 
render  it  insolvent.  It  was  adjudged  a 
bankrupt  September  10,  1912,  and  there  are 
no  funds  in  possession  of  plaintiff  trustee 
applicable  to  the  payment  of  over  $10,000 
in  unsecured  debts  filed  and  allowed  iu  the 
bankruptcy  proceedings.  These  debts  were 
all  created  after  the  so-called  dividends  were 
paid. 

There  is  no  direct  decision  by  this  court 
on  the  exact  question  involved.  The  Federal 
courts  have  uniformly  held  against  the  right 
to  recover  dividends  so  paid  wh^eh  the  stock- 
holder acta  in  good  faith  and  the  corpora- 
tion is  not  at  the  time  insolvent.  Graham 
V.  La  Crosse  &  M.  R.  Co.  102  U.  S.  148,  26 
h.  ed.  106;  Wabash,  St.  L.  A.  P.  R  Co.  v. 
Ham,  114  U.  S.  587,  29  L.  ed.  235,  5  Sup. 
Ct.  Rep.  1081 ;  Hollins  v.  Brierfield  Coal  & 
I.  Co.  160  U.  S.  371,  37  L.  ed.  1113,  14  Sup. 
Ct.  Rep.  127;  McDonald  v.  Williams,  174 
U.  S.  397,  43  L.  ed.  1022,  19  Sup.  Ct.  Rep. 
743;  New  Hampshire  Sav.  Bank  v.  Richey, 
58  C.  C.  A.  294,  121  Fed.  966;  Great  West- 
ern Min.  &  Mfg.  Co.  V.  Harris,  63  C.  C.  A. 
51,  128  Fed.  321.  In  Kom  v.  Cody  Detective 
Agency,  76  Wash.  540,  50  L.RJL(N.S.) 
1073,  136  Pac.  1155,  it  was  held  that  an 
agreement  by  a  corporation  to  purchase 
from  a  stockholder  its  own  stock  was  both 
contrary  to  public  policy  and  in  violation 
of  a  statute  of  that  state  making  it  unlaw- 
ful for  a  corporation  to  make  any  dividend 
except  out  of  profits,  or  to  divide,  with- 
draw, or  in  any  way  pay  to  the  stockholders 
or  any  of  them  any  part  of  the  capital  stock 
of  the  company.  This  was  held  notwith- 
standing the  fact  that  the  corporation  was 
solvent  and  had  no  creditors  at  the  time. 
The  Michigan  court  has  in  several  cases 
upheld  the  right  to  recover  of  stockholders 
dividends  paid  out  of  capital,  though  the 
corporation  is  solvent  at  the  time,  and  the 
creditors  are  subsequent  creditors.  Ameri- 
can Steel  &  Wire  Co.  v,  Eddy,  130  Mich.  266, 
89  N.  W.  952;  id.  138  Mich,  403,  101  N.  W. 
578;  Detroit  Trust  Co.  v.  Goodrich,  175 
Mich.  168,  141  N.  W.  882,  Ann.  Cas.  .1915A, 
821.  These  cases  are  decided  under  a  stat- 
ute of  the  state  almost  identical  with  our 
statute,  Gen.  Stat.  1913,  §  6450,  which  pro- 
vides that  "if  the  capital  stock  of  a  manu- 
facturing corporation  is  withdrawn  and 
refunded  to  the  stockholder  before  the  pay- 
ment of  corporate  debts  for  which  it  would 
have  been  liable,  the  stockholders  shall  be 
liable  tp  any  creditor,  to  the  amount  of  the 
sum  so  refunded  to  each  of  them,  respective- 
ly " 

The  Michigan  court,  however,  had  no 
doubt  that  the  dividends  could  be  recovered, 
independently  of  the  statute,  as  being  a 
fraudulent  disposition  of  assets. 

The  Federal  cases  cited,  and  those  from 
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Washington  and  Michigan,  and  the  Wiscon- 
Bin  case  of  Atlanta  &  W.  Butter  &  Cheese 
Asso.  V.  Smith,  141  Wis.  377,  32  L.R.A. 
(N.S.)  187,  135  Am.  St.  Rep.  42,  128  N. 
W.  106,  conceding  that  a  refundment  of 
capital  by  a  corporation  may  be  a  fraud  on 
subsequent  creditors,  show  that  the  authori- 
ties are  not  in  accord  on  the  question  to  be 
here  decided.  Let  us  examine  our  own  deci- 
sions, and  try  to  discover  to  what  conclusion 
they  lead. 

In  Minnesota  Thresher  Mfg.  Co.  v.  Lang- 
don,  44  Minn.  37,  46  N.  W.  310,  plaintiff 
was  the  purchaser,  at  a  judicial  sale,  of 
''all  the  assets,  property  and  business  of 
the  Northwestern  Manufacturing  &  Car 
Company,"  and  sought  to  recover  dividends 
paid  by  that  company  to  its  stockholders 
out  of  its  capital.  It  was  held  that  neither 
the  corporation  itself,  nor  its  creditors  on 
their  own  behalf,  could  recover  said  divi- 
dends, and  therefore  that  plaintiff  could  not. 
Though  not  necessary  to  a  decision  of  tire 
case,  the  court  said  that  the  right  of  the 
receiver  of  the  corporation  "to  recover  these 
Unearned  dividends  paid  to  its  stockholders 
by  the  corporation  out  of  capital  cannot  be 
doubted."  It  appeared  in  that  case  that 
the  corporation  was  insolvent  when  the  divi- 
dends were  paid,  and  it  is  not  said  that 
there  may  be  a  recovery  where  the  only 
creditors  are  those  whose  claims  arose  after 
the  payment. 

The  able  and  exhaustive  opinion  of  Justice 
Mitchell  in  Hospes  v.  Northwestern  Mfg.  & 
Car  Co.  48  Minn.  174,  15  L.R.A.  470,  31 
Am.  St.  Rep.  637,  50  N.  W.  1117,  who  also 
wrote  in  the  case  last  cited,  dealt  with  the 
right  of  creditors  of  a  corporation  to  com- 
pel stockholders  to  pay  for  "bonus"  stock. 
The  doctrine  that  the  capital  of  a  corpora- 
tion is  a  trust  fund  for  the  payment  of  its 
debts  was  criticized,  in  effect  repudiated. 
The  right  of  a  corporation  to  use,  sell,  and 
dispose  of  its  property,  was  said  to  be  the 
same  as  the  right  of  a  natural  person,  and 
any  transfer  or  conveyance  of  its  property 
by  a  corporation  is  tested  by  the  same  rule« 
as  is  such  a  transfer  by  a  natural  person. 
If  the  transfer  is  in  fraud  of  creditors,  it  is 
invalid;  otherwise  not.  Issuing  shares 
wholly  or  partly  as  a  bonus,  giving  back  to 
stockholders  the  assets  of  a  corporation, 
paying  dividends  out  of  capital,  voluntary 
conveyances  of  property,  stock  paid  in  over- 
valued property,  were  declared  to  be  "all 
forms  of  one  and  the  same  thing,  all  reach- 
ing the  same  result  (a  disposition  of  cor- 
porate assets),  which  may  or  may  not  be  a 
fraud  on  creditors,  depending  on  circum- 
stances." This  being  once  determined,  the 
question  of  the  right  of  subsequent  creditors 
to  insist  on  payment  of  stock  issued  as  paid 
up,  but  not  in  fact  paid  for,  or  not  paid  for 
1..R.A.1917C. 


at  par,  was  easy  of  solution.  A  creditor 
whose  debt  was  contracted  prior  to  the  i»- 
sue  had  no  such  equity,  since  he  could  not 
have  trusted  the  company  upon  the  faith  of 
such  stock.  First  Nat.  Bank  v.  Gustin 
Minerva  Consol.  Min.  Co.  4B  Minn.  327, 
6  L.R.A.  676,  18  Am.  St.  Rep.  510,  44  N. 
W.  198;  Handley  v.  Stut«,  139  U.  S.  417, 
35  L.  ed.  227,  11  Sup.  Ct.  Rep.  530.  Nor 
had  a  subsequent  creditor  who  has  dealt 
with  the  corporation  with  knowledge  of  the 
issue  of  bonus  stock,  as  he  would  not  be  de- 
frauded. But  a  subsequent  creditor  who 
trusts  the  corporation  in  ignorance  that  the 
stock  has  not  been  paid  Utt,  on  the  faith 
that  it  has  paid  in  capital'  to  the  amount 
it  represents  itself  as  having,  so  that  he  can 
be  said  to  have  relied  upon  the  professed 
amotmt  of  capital,  may  hav«  enforced  in  lua 
favor  the  right  to  recover  from  the  holders 
of  bonus  stock  not  fully  paid  for.  We  haye 
recently  upheld  this  right  of  flubseqaent 
creditors  in  the  case  of  Randall  Printing  Co. 
V.  Sanitas  Mineral  Water  Co.  120  Minn. 
268,  43  L.R.A.(N.S.)  706,  130  N.  W.  606. 
in  which  we  applied  the  "fraud"  doctrine 
as  laid  down  in  the  Hospes  Case. 

Is  there  a  sound  distinction  between  a 
case  where  a  corporation  disposes  of  its 
capital  by  issuing  bonus  stock,  or  stock  but 
partly  paid  for,  and  one  where  it  disposes 
of  its  capital  by  paying  dividends  out  of  it? 
Both  are  dispositions  of  the  corporate  assets, 
just  as  transfers  of  the  tangible  asseta  of  the 
corporation  are.  As  said  in  the  Hospes 
Case,  they  are  all  forms  of  one  and  the 
same  thing,  all  reaching  the  same  result^-— > 
a  disposition  of  corporate  assete.  Indeed, 
Justice  Mitchell  expressly  includes  paying 
dividends  out  of  capital  in  hie  enumeration 
of  such  dispositions  of  assets.  We  see  no 
distinction.  In  each  case  the  rig^t  of  a 
creditor  to  question  the  transaction  depends 
wholly  on  whether  he  dealt  with  the  cor- 
poration on  the  fai£h  that  its  capital  was  as 
represented,  and  not  impaired  by  gifts  to 
stockholders  or  to  others.  In  the  case  at 
bar,  it  is  not  shown  that  the  creditors  knew 
of  the  payment  of  these  illegal  dividends 
when  they  trusted  the  corporation.  It  is 
not  shown  that  they  did  not  rely  on  the 
capital  being  intact*  Under  the  Hospes 
and  Randall  Printing  Company  Cases,  it  ia 
presumed  that  they  extended  credit  to  the 
oorporation  in  reliance  upon  its  capital  be- 
ing as  represented. 

The  learned  trial  court  baaed  its  decision 
upon  Preiss  v.  Zins,  122  Minn.  441,  342  N. 
W.  822,  being  of  the  opinion  that  this  case 
supports  the  doctrine  of  the  Federal  courts 
that  "any  withdrawal  of  capital  by  stock* 
holders  which  does  not  impair  the  solvency 
of  the  corporation,  but  leaves  assets  suA* 
cient  to  pay  the  then-existing  debts,  can* 
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not  be  questioned  by  creditors  who  became 
such  thereafter." 

It  seems  to  us  that  this  doctrine  is  in  con- 
flict with  the  Hospes  Case,  and  not  support- 
ed by  the  Preiss  Case.  That  action  was  by 
the  trustee  in  bankruptcy  of  an  insolvent 
corporation  to  recover  from  a  former  stock- 
holder the  amount  of  capital  stock  with- 
drawn and  refunded  to  him.  The  court 
said  that  the  case  might  well  be,  and  prob- 
ably was,  predicated  upon  the  provisions  of 
Rev.  Laws  1905,  §  3069  (Gen.  SUt.  1913, 
§  6450,  hereinbefore  quoted),  which  makes 
liable  to  creditors  stockholders  to  whom  the 
capital  stock  of  a  manufacturing  corpora- 
tion has  been  withdrawn  and  refunded  be- 
fore the  payment  of  corporate  debts  for 
which  it  would  have  been  liable.  It  was 
held  that  intent  of  the  parties  was  not  a 
constituent  element  of  the  creditor's  cause 
of  action  under  this  statute,  and  that  the 
complaint  stated  a  cause  o{  action.  One 
of  the  contentions  of  defendant  was  that  the 
complaint  did  not  show  that  plaintiff  repre- 
sented creditors  who  were  such  at  the  time 
of  the  withdrawal,  and  that  the  statute 
created  no  liability  in  favor  of  subsequent 
creditors.  The  court  said  that  this  con- 
struction of  the  statute  might  be  conceded, 
but  that  the  complaint,  liberally  construed, 
alleged  the  existence  of  unpaid  claims  of 
creditors  at  the  time  of  the  withdrawal. 
This  was  not  even  a  holding  that  this  was 
the  correct  construction  of  the  statute,  much 
less  that  there  would  be  no  liability,  inde- 
pendently of  the  statute,  to  subsequent 
creditors  who  had  dealt  with  the  corporation 
in  the  faith  that  the  stock  had  not  been  re- 
funded.    We  are  unable  to  see  that  the 


Preiss  Case  in  any  way  lends  support  to 
what  13  said  to  be  the  doctrine  of  the  Fed- 
eral courts. 

The  •  argument  is  made  that  defendant 
should  not  be  liable  because  he  believed  the 
dividends  were  earned.  This  does  not  seem 
to  us  a  feature  of  any  importance.  Defend- 
ant received  assets  of  the  corporation  to 
which  he  was  not  entitled.  Subsequent  cred- 
itors, who  trusted  the  corporation  in  igno- 
rance that  its  capital  had  been  impaired  by 
the  payment  of  these  dividends,  are  entitled 
to  recover  on  the  ground  of  fraud.. — ^not  ac- 
tual fraud,  but  constructive  fraud, — ^fraud  in 
law.  It  is  surely  no  defense  that  the  bene- 
ficiary of  a  voluntary  conveyance,  which  is 
fraudulent  as  to  creditors,  is  himself  inno- 
cent of  any  wrong.  Knatvold  v.  Wilkinson, 
83  Minn.  265,  86  N.  W.  99. 

Our  conclusion,  based  upon  the  nnanswer^ 
able  logic  of  the  opinion  in  the  Hospee  Case, 
is  that  the  payment  of  dividends  out  of  capi- 
tal is  a  voluntary  disposition  of  the  assets 
of  the  corporation  that  impairs  its  capital, 
on  a  par  with  any  other  voluntary  disposi- 
tion of  assets.  Creditors  who  have  extend- 
ed credit  to  Uie  corporation  in  ignorance 
of  the  payment  of  such  dividends,  and  re- 
lying upon  the  capital  being  as  represented, 
are  entitled  to  have  the  sums  so  paid  ap- 
plied in  payment  of  their  claims,  just  as 
if  the  dividends  had  not  bean  paid  and 
were  in  the  treasury  of  the  coxperation.  We 
do  not  base  this  decision  upon  the  statute 
qfuoted,  nor  upon  any  statute. 

The  judgment  is  reversed,  with  directions 
to  amend  the  conclusions  of  law  and  order 
judgment  for  plaintiff. 


OEORGIA  SUPRE^kOC  COURT. 

E.  F.  CARLISLE,  Plff.  in  Err., 

V. 

J,  K.  OTTI^EY  et  al..  Trustees  in  Bank- 
ruptcy of  Spalding  Cotton  Mills. 

(143  Ga.  797,  86  S.  E.  lOlO.) 

Parties  —  Joinder  —  stocklioldera. 

].  Where  an  industrial  corporation  has 
been  adjudged  a  bankrupt  and  trustees  have 
been  appointed,  shareholders  who  received 
divideiids  from  the  corporation  before  the 
adjudication  of  bankruptcy,  which  were  paid 
out  of  the  capital  assets  of  the  corporation, 
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iq-Qte.  — As  to  liability  of  stockholders 
who  receive  dividends  paid  out  of  capital, 
see  annotation  following  this  case,  post,  397. 

As  to  the  jurisdiction  of  equity,  on  the 
ground  of  preventing  a  multiplicity  of  suits, 
to  enforce  liability  of  members  of  a  club  or 
Ii.ILA.1917C. 


may,  under  Civ.  Code  1910,  §  2251,  be 
joined  in  one  action  instituted  by  the  trus- 
tees to  recover  the  amount  of  the  dividends 
so  paid. 

For  other  €M€$,  see  PartieB,  II,  h,  vn  Dig. 
Ir^M  N.  8. 

Tenue  ^  sutt  for  repayment  of  diyl* 
dends. 

2.  A  suit  in  equity  of  the  character  just 
mentioned  may  be  brought  in  the  county  of 
the  residence  of  any  one  of  the  defendants. 
In  such  a  case  the  jurisdiction  will  include 
also  a  defendant  who  resides  in  another 
county  of  this  state. 

For  other  cases,  see  Venue,  I.  in  Dig.  1-52 

y,  8. 

Corporations  —  dividends  —  return. 

3.  Where  a  solvent  Industrial  corporation, 

corporation,  see  note  to  Rogers  ▼.  Boston 
Club,  28  L.R.A.(N.S.)   743. 

As  to  the  right  of  creditors  of  a  corpora- 
tion whidh  has  transferred  all  or  snlratan- 
tially  all  of  its  assets  to  another  corpora- 
tion, to  subject  the  assets  so  transferred  to 
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which  is  engaged  in  the  conduct  of  its  busi- 
ness as  a  going  concern,  annually  declares 
dividends  through  a  number  of  years,  and 
these  dividends  are  paid  out  of  the  capital 
assets  of  the  corporation,  and  the  share* 
holders. receive  them  in  good  faith  and  with- 
out notice  that  they  are  not  paid  from  the 
net  profits  of  the  corporation,  and  after- 
wards  the  corporation  is  adjudicated  a 
bankrupt,  an  action  by  the  trustees  in  bank- 
ruptcy will  not  lie  against  the  shareholders 
to  recover  the  amount  of  the  dividends  so 
received  by  them. 

For  other  casea,  see  Corporations,  V,  e,  ^9  ^ 
Dig,  1^5^  N.  8. 

(August  11,  1915.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  overruling 
a  demurrer  to  a  petition  filed  to  recover  the 
amount  of  dividends  alleged  to  have  been 
unlawfully  paid  out  to  defendants,  stock- 
holders in  a  corporation,  of  which  the  plain- 
tiffs were  the  trustees  in  bankruptcy.  Re- 
versed. 

Statement  by  Atkinson,  J.: 

J.  K.  Ottley,  T.  D.  Meador,  and  R.  H. 
Drake,  as  trustees  in  bankruptcy  of  the 
Spalding  Cotton  Mills,  a  corporation  bank- 
rupt, instituted  suit  in  the  superior  court 
of  Pulton  county  against  J.  A.  McCrary, 
Mrs.  C.  B.  Sasser,  and  J.  A.  Sasser,  resi- 
dents of  Fulton  county,  and  a  large  number 
of  other  persons  residing  beyond  the  limits 
of  Fulton  county,  including  £.  F.  Carlisle 
of  Spalding  county.  Carlisle  filed  a  sepa- 
rate demurrer,  which  was  overruled  as  to 
each  and  every  ground  therein  taken;  and 
he  excepted  to  this  judgment.  The  defend- 
ants were  alleged  to  have  been  stockholders 
in  the  Spalding  Cotton  Mills,  and  as  such 
to  have  received  separate  dividends  on  their 
respective  shares  of  stock  for  the  years  1901 
to  1009,  inclusive.  The  suit  was  to  recover 
the  dividends  thus  paid,  with  interest.  Car- 
lisle was  alleged  to  have  had  two  shares  of 
stock,  and  the  total  amount  of  dividends 
alleged  to  have  been  paid  him  was  $166. 
The  petition  further  alleged  the  following, 
in  substance :  The  defendants  constitute  all 
of  the  stockholders,  except  such  as  are  de- 
ceased iVithout  administration  on  their  es- 
tates, whose  heirs  at  law  are  unknown  to 
petitioner,  and  such  as  have  left  the  juris- 
diction, leaving  no  property,  and  such  other 
stockholders  as  are  so  absolutely  insolvent 


that  a  judgment  against  them  would  be  of 
no  value.  At  various  times  during  the 
operation  of  the  Spalding  Cotton  Mills  as 
a  going  business  concern,  the  corporation 
paid  to  its  stockholders  the  dividends  be- 
fore mentioned,  which  "were  entirely  un- 
earned." At  the  time  each  of  the  divhiends 
was  paid,  the  corporation  had  earned  no 
profits  or  surplus  out  of  which  dividends 
could  lawfully  be  paid ;  and  payment  of  such 
dividends  "impaired  the  capital  assets  of 
the  corporation,"  and  constituted  an  unlaw- 
ful appropriation  of  the  capital  assets.  Un- 
der the  circumstances  named,  the  stock- 
holders were  not  authorized  to  retain  the 
dividends  so  paid  to  them;  and  petitioners, 
as  trustees  in  bankruptcy,  are  entitled,  un- 
der the  general  principles  of  law,  to  recover 
the  same.  The  question  of  the  liability  of 
each  defendant  resta  upon  the  same  state 
of  facts  and  the  same  questions  of  law,  and 
therefore  one  iuit  caQ  equitably  and  speed- 
ily adjust  all  questions  arising  relatively 
to  any  of  the  defendants.  Unless  the  court 
takes  jurisdiction  and  in  one  suit  adjusts 
all  of  the  matters,  petitioners  will  be  forced 
to  file  separate  suits  against  each  defendant, 
which  will  needlessly  involve  a  multiplicity 
of  suits.  The  total  amount  of  unearned 
dividends  when  recovered  will  be  insuflScient 
to  pay  the  indebtedness  of  the  bankrupt. 

Messrs.  Cleveland  &  Goodrich  and  Lit* 
tie  &  Powell,  for  plaintiff  in  error: 

While  language  has  been  frequently  used 
to  the  effect  that  the  capital  stock  of  a  cor- 
poration is  a  trust  fund  for  the  benefit  of 
its  creditors,  this  has  not  been  intended  to 
convey  the  idea  that  there  is  a  direct  and 
express  trust  attached -to  the  property. 

Milledgeville  Bkg.  Co.  v.  Mclntyre  Alli- 
ance Store,  98  Ga.  603,  25  S.  E.  567 ;  Plant- 
ers' Warehouse  Co.  v.  Johnson,  62  Ga.  309; 
2  Porti.  Eq.  Jur.  §§  1044-1046. 

Whatever  of  trust  there  is  arises  only 
when  the  corporation  becomes  insolvent  or 
otherwise  ceases  to  be  a  bona  fide  going  con- 
cern. 

Monroe  Mercantile  Co.  v.  Arnold,  108  Ga. 
449,  34  S.  E.  176;  Atlas  Tack  Co.  v.  Ex- 
change Bank,  111  Ga.  703,  36  S.  £.  939; 
Lowry  Bkg.  Co.  v.  Empire  Lumber  Co.  91 
Ga.  624,  17  S.  E.  968;  Beck  v.  Henderson, 
76  Ga.  360;  Graham  v.  La  Crosse  &  M.  R. 
Co.  102  U.  S.  148,  26  L.  ed.  106;  Holllns  v 
Brierfield  Coal  A  I.  Co.  150  U.  S.  371,  87 


an  equitable  lien  or  preference,  see  note  to 
Ex  parte  Savings  Bank,  5  L.R.A.(N.S.)  520 
On  effect  of  consolidation,  merger,  or  ab- 
sorption of  corporation  on  its  unsecured  lia- 
bilities, in  the  absence  of  statutory  or  con- 
tract provision  relative  thereto,  see  notes 
to  Atlantic  &  B.  R.  Co.  v.  Johnson,  11 
L.R.A.(N.S.)  1119;  Luedecke  v.  Des  Moines 
L.RwA.1917C. 


Cabinet  Co.  32  L.R.A.(N.S.)  616;  and  Jen- 
nings, N.  &  Co.  v.  Crystal  Ice  Co.  47  L.R.A. 
(N.S.)   1058. 

As  to  the  right  to  enforce  stockholders* 
liability  outside  the  state  of  incorporation, 
see  notes  to  Gushing  v.  Perot,  34  L.R.A.  737, 
and  Edwards  v.  Schillinger,  33  L.R.A.(N.S.) 
895. 
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L.  €d.  1113,  14  Sup.  Ct.  Rep.  127;  Hoepes 
T.  Northwestern  Mfg.  &  Car  Co.  48  Minn. 
174,  15  L.R.A.  470,  81  Am.  St  Rep.  637, 
60  N.  W.  1117;  American  Exch.  Nat.  Bank 
V.  Ward,  65  L.R.A.  856,  49  C.  C.  A.  611,  111 
Fed.  782:  O'Bear  Jewelry  Co.  v.  Volfer,  106 
Ala.  205,  28  L.R.A.  707,  54  Am.  St.  Rep.  31, 
17  So.  626. 

Creditors  can  recover  from  a  stockholder 
a  dividend  paid  out  of  the  capital  assets  of 
the  corporation  when  the  stockholder  receiv- 
ing such  dividend  knew  that  it  was  paid 
out  of  capital  stock,  and  not  out  of  profits, 
and  when  the  corporation,  at  the  time  the 
dividend  was  paid,  was  insolvent  or  had 
ceased  to  be  a  bona  fide  going  concern. 

Semmes  v.  Mott,  27  ($a.  92;  Reid  v.  Eaton- 
ton  Mfg.  Co.  40  Ga.  98,  2  Am.  Rep.  563; 
Crawford  v.  Roney,  180  6a.  616,  61  8.  £. 
117. 

Creditors  cannot  recover  back  from  a 
stockholder  a  dividend  paid  him  out  of  the 
capital  stock,  when  the  stockholder  receiv- 
ing such  dividend  acted  in  good  faith,  be- 
lieving the  same  to  be  paid  out  of  profits, 
when  the  corporation,  at  the  time  such  divi- 
dend was  declared  and  paid,  was  going  and 
solvent. 

McDonald  v.  Williams,  174  U.  S.  897,  43 
L.  eA  1022,  19  Sup.  Ct.  Rep.  743;  5  Thomp. 
Corp.  2d  ed.  §  161,  p.  5363;  2  Cook,  Corp. 
6th  ed.  §  648,  p.  1497;  Lawrence  v.  Green- 
up, 38  C.  C.  A.  646,  97  Fed.  906;  New  Hamp- 
shire Sav.  Bank  v.  Richey,  58  C.  C.  A.  294, 
121  Fed.  956;  Great  Western  Min.  &  Mfg. 
Co.  V.  Harris,  63  C.  C.  A.  61,  128  Fed.  821; 
10  Cyc.  550;  Re  Denham,  L.  R.  26  Ch.  Div. 
762,  60  L.  T.  N.  8.  623,  32  Week.  Rep.  487. 

A  community  of  interest  in  the  subjeet- 
matter  of  the  suit  is  necessary  for  equity  to 
take  jurisdiction. 

Civil  Code,  §S  5469,  6493;  Vandalia  Coal 
Co.  V.  Lawson,  48  Ind.  App.  226,  87  N.  E. 
47;  Murphy  v.  Wilmington,  6  Houst. 
(Del.)  108,  22  Am.  St.  Rep.  345;  Roanoke 
Guano  Co.  v.  Saunders,  173  Ala.  347,  35 
L.R.A.(N.8.)  491,  56  So.  198;  Tribette  v. 
Illinois  C.  R.  Co.  70  Miss.  182,  19  L.R.A. 
660,  35  Am.  St.  Rep.  642,  12  So.  32. 

Equity  is  without  jurisdiction,  on  the 
ground  of  preventing  a  multiplicity  of  ac- 
tions, of  a  suit  by  the  trustees  of  an  insol- 
vent corporation  to  recover  from  numerous 
stockholders  certain  unearned  dividends,  for 
the  benefit  of  creditors,  where  the  amount 
demanded  from  each  stockholder  is  the  full 
amount  of  such  dividends  received  by  him, 
and  BO  question  of  contribution  among  the 
stockholders  is  involved. 

Likewise,  such  a  suit  hnrought  against 
numerous  stockholders  and  the  representa- 
tives and  distributee^  of  the  estates  of  other 
deceased  stockholders  will  result  in  a  con- 
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fusion  of  issues,  and  will  neither  hasten  nor 
promote  the  ends  of  justice. 

Kennedy  v.  Gibson,  8  Wall.  498,  19  L.  ed. 
476;  Hale  v.  Allinson,  188  U.  S.  66,  47  L.  ed. 
380,  23  Sup.  Ct.  Rep.  244,  102  Fed.  790; 
Tompkins  v.  Craig,  93  Fed.  885;  Boonville 
Nat.  Bank  v.  Blakey,  166  Ind.  427,  76  N. 
E.  529;  Bay  City  Bridge  Co.  v.  Van  Etten, 
36  Mich.  210;  Burke  v.  Scheer,  89  Neb.  80, 
33  L.R.A.(N.S.)  1057,  130  N.  W.  962; 
Rogers  v.  Boston  Club,  205  Mass.  261,  28 
L.R.A.(N.S.)   743,  91.  N.  E.  321. 

If  there  is  any  trust  involved  in  this  case, 
it  is  an  implied,  and  not  an  express,  trust. 

Martin  v.  Greer,  6a.  Dec.  pt.  1,  p  117; 
Bispham,  Eq.  p.  20;  39  Cyc.  24. 

The  Statute  of  Limitations  mns  against 
an  implied  trust  in  the  same  manner  as  it 
would  in  a  court  of  law. 

Keaton  v.  Greenwood,  8  Ga.  97;  26  Cyc. 
1155. 

The  Statute  of  Limitations  runs  in  favor 
of  stockholders  who  received  unearned  divi- 
dends in  good  faith  and  without  actual  no- 
tice, from  the  time  they  are  paid. 

2  Cook,  Corp.  6th  ed.  §  649,  p.  1602;  Hay- 
den  V.  Thompson,  17  C.  C.  A.  692,  86  U.  S. 
App.  361,  71  Fed.  60;  Mills  v.  Hendershot, 
70  N.  J.  Eq.  268,  62  Atl.  642;  Lexington 
Life,  F.  ft  M.  Ins.  Co.  v.  Page,  17  B.  Mon. 
412,  66  Am.  Dec.  165. 

Messrs.  Roeser,  Brandon,  Slaton,  A 
Plilllips,  C.  T.  Hopkins,  L.  C.  Hopkins, 
Ronald  Ransom,  and  Marion  Smith,  for 
defendants  in  error: 

Dividends  cannot  lawfully  be  paid,  except 
from  the  actual,  legitimate,  net  earnings  of 
a  corporation. 

Crawford  v.  Roney,  180  Ga.  615,  61  8.  E. 
117,  135  Ga.  2,  68  S.  E.  701;  1  Morawetz, 
Priv.  Corp.  2d  ed.  p.  438;  Reid  v.  Eatonton 
Mfg.  Co.  40  Ga.  98,  2  Am.  Rep.  563. 

Capital  stock  is  largely  the  basis  of  the 
credit  of  the  corporation,  and  persons  deal- 
ing with  the  corporation  have  the  right  to 
look  to  the  authorised  capital  stock  aa  a 
fund  for  the  payment  of  their  debts. 

Spratling  t.  Westbrook,  140  Ga.  625,  79 
S.  E.  536;  Allen  v.  Grant,  122  Ga.  552,  60 

5.  E.  494;  Beck  v.  Henderson,  76  Ga.  860; 
Reid  V.  Eatonton  Mfg.  Co.  40  Ga.  98,  2  Am. 
Rep.  663;  Hightower  v.  Thornton,  8  Ga.  486, 
62  Am.  I>ec.  412. 

Plaintiffs  can  proceed  to  judgment  herein 
against  all  or  any  one  or  more  of  the  stock- 
holders of  the  corporation. 

Spratling  v.  Westbrook,  140  Ga.  625,  79 

6.  E.  636;  Allen  v.  Grant,  122  Ga.  658,  60 
8.  E.  494;  Moore  v.  Ripley,  106  Ga.  661, 
32  8.  E.  (M7;  Boyd  v.  Robinson,  104  Ga.  803, 
31  S.  E.  29;  Cook  v.  Carpenter,  212  Pa.  165, 
1  L.R.A.  (N.S.)  900,  108  Am.  St.  Rep.  864, 
61  Atl.  799,  4  Ann.  Cas.  7^. 

The  assumption  of  jurisdiction  will  not 
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reault  in  a  oonfufiion  of  i^suea,  merely  be- 
cause there  are  certain  questions  existing 
between  some  of  the  defendants  and  the 
plaintiffs  that  do  not  occur  between  others 
of  the  defendants  and  the  plaintiffs. 

Lehigh  Valley  R.  Co.  v.  McFarlan,  31  N. 
J.  Eq.  764;  Wyman  v.  Bowman,  02  C.  C.  A. 
189,  127  Fed.  257;  Cook  v.  Carpenter,  212 
Pa.  165,  1  L.R.A.(N.S.)  900,  108  Am.  St. 
Rep.  854,  61  Atl.  799,  4  Ann.  Cas.  723; 
Rogers  t.  Boston  Club,  205  Mass.  261,  28 
L.R.A.(N.S.)  743,  91  N.  E.  321;  Brobston  ▼. 
Downing,  95  Ga.  505,  22  S.  £.  277. 

Atkinsont  J.,  delivered  the  opinion  of  the 
court: 

1.  As  a  ground  of  demurrer,  it  was  urged 
that  the  petition  did  not  purport  to  allege 
a  joint  liability  against  the  defendants,  but 
set  forth  distinct  claims  against  the  defend- 
ants separately;  and  consequently  that  there 
was  a  misjoinder  of  parties.  It  was  also 
alleged  in  the  demurrer  that  the  petition 
sought  to  marshal  the  assets  of  several  es- 
tates, thereby  dealing  with  several  things 
of  distinct  natures,  and  against  several  per- 
sons who  have  no  joint  interest  in  the  sub- 
ject-matter of  the  suit;  and  consequently 
that  the  petition  was  multifarious.^  The 
petition  does  not  attempt  to  marshal  the 
assets  of  any  estate.  Its  object  was  merely 
to  recover  the  amount  of  dividends  alleged 
to  have  been  unlawfully  paid  out  by  the  cor- 
poration, some  of  which  went  into  the  hands 
of  representatives  of  deceased  stockholders. 
The  plaintiffs  are  trustees  in  bankruptcy  of 
the  corporation  which  paid  out  the  divi- 
dends, who,  by  virtue  of  their  office,  repre- 
sent creditors  of  the  bankrupt  corporation, 
and  as  such  they  occupy  the  status  of  credi- 
tors relatively  to  the  right  to  sue. 

It  is  declared  in  the  Civil  Code,  §  2251 : 
"In  all  suits  against  the  members  of  a  pri- 
vate association,  joint-stock  company,  or  the 
members  of  existing  or  dissolved  corpora- 
tions, to  recover  a  debt  due  by  the  associa- 
tion, company,  or  corporation,  of  which  they 
are  or  have  been  members,  or  for  the  ap- 
propriation of  money  or  funds  in  their 
hands  to  the  payment  of  such  debt,  the 
plaintiff  or  complainant  in  such  suit  may 
institute  the  same,  and  proceed  to  judgment 
therein  against  all  or  any  one  or  more  of 
tiie  members  of  such  association,  company, 
or  corporation,  or  any  other  person  liable, 
and  recover  of  the  member  or  members  sued 
the  amount  of  unpaid  stock  in  his  hands,  or 
other  indebtedness  of  each  member  or  mem- 
bers: Provided,  the  same  does  not  exceed 
the  amount  of  the  plaintiff's  debt  against 
such  association,  company,  or  corporation; 
and  if  it  exceed  such  debt,  then  so  much 
only  as  will  be  sufficient  to  satisfy  such 
debt." 
L.RJL.1917C. 


It  was  alleged  in  the  petition  that  thA 
total  amount  of  unearned  dividends,  when 
recovered,  will  be  insufficient  to  pay  the  in- 
debtedness of  the  bankrupt.  Under  such 
allegations,  the  liability  of  the  defendaAts, 
if  any,  under  the  statute  quoted  above, 
would  be  the  full  amount  of  their  debt  to 
the  corporation.  The  statute  contemplates 
avoidance  of  multiplicity  of  actions,  and  is 
sufficient  authority  for  joining  all  of  the 
defendants  in  this  action.  See  Spratling  v. 
Westbrook,  140  Ga.  625,  79  S.  E.  536;  Allen 
V.  Grant,  122  Ga.  552,  558,  50  S.  £.  494; 
Moore  v.  Ripley,  106  Ga.  556,  561,  32  S.  S. 
647;  Boyd  v*  Robinson,  104  Ga.  793,  803, 
31  S.  £.  29. 

2.  Another  ground  of  demurrer  urged 
that  the  petition  should  be  dismissed,  be- 
cause it  appears  from  the  allegations  there- 
of that  the  defendant  resided  in  a  different 
county  from  that  in  which  the  action  was 
instituted,  and  therefore  the  court  was  with- 
out jurisdiction.  As  indicated  above,  the 
statute  authorized  the  institution  of  one 
suit  against  all  of  the  defendants.  The  suit 
was  in  equity,  and  the  venue  may  be  laid 
in  the  county  of  the  residence  of  any  de- 
fendant against  whom  substantial  relief  is 
prayed.  Civil  Code,  1910,  %  6540.  As  some 
of  the  defendants  against  whom  substantial 
relief  is  prayed  resided  in  Fulton  county, 
jurisdiction  as  to  them  would  also  draw  to 
it  the  defendant  who  resided  in  Spalding 
county. 

3.  It  is  alleged  that  the  dividends  were 
paid  out  of  the  capital  stock  of  the  corpora- 
tion, there  being  no  net  profits  from  which 
to  pay  them.  The  plaintiffs  contend  that 
the  capital  assets  of  the  corporation  con- 
stituted a  trust  fund  which  the  directara 
were  prohibited,  under  penalty  prescribed 
in  the  Penal  Code,  §  740,  from  applying  to 
payment  of  dividends;  and,  being  such,  they 
could  be  followed  for  the  benefit  of  creditors 
into  the  hands  of  the  shareholders  who  re- 
ceived the  dividends.  It  was  not  alleged 
that  at  the  time  the  dividends  were  re- 
ceived the  corporation  was  insolvent  or  was 
not  a  going  concern,  or  that  the  sharehold* 
ers  received  the  dividends  with  notice  that 
tliey  were  not  being  paid  from  net  profits 
of  the  corporation.  Nor  was  the  good  faith 
of  the  shareholders  in  receiving  the  certifi- 
cates otherwise  attacked.  The  demurrer 
complained  of  the  absence  of  allegations 
of  this  character;  and,  as  the  demurrer  was 
overruled,  it  must  be  assumed,  in  reviewing 
the  judgment  on  demurrer,  that  the  eorpora- 
tion  was  solvent  and  a  going  concern  at 
the  time  of  the  pajrment  of  the  divideiids, 
and  that  the  shareholders  received  the  same 
in  good  faith  and  without  notice  Uiat  they 
were  not  being  paid  from  net  profits  of  the 
corporation.     Viewing  the  petition  in  this 
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light,  we  do  not  think  it  sets  forth  a  cause 
of  action.  On  its  facts,  as  indicated  above, 
the  case  is  quite  similar  to  that  of  McDon- 
ald T.  Williams,  174  U.  S.  S97,  43  L.  ed. 
1022,  19  Sup.  Ct.  Kep.  743.  It  is  unneces- 
sary to  repeat  the  discussion  contained  in 
the  opinion  in  that  case.  It  will  suffice  to 
say  that  the  eHort  there  was  to  recover 
dividends  paid  out  by  a  corporation,  not 
sliown  to  be  insolvent,  to  its  shareholders 
who  were  not  affected  with  notice  that  the 
dividends  were  being  paid  from  the  capital 
aaaets,  and  that  there  was  a  statute  which 
prohibited  the  corporation  from  paying  divi- 
dends out  of  capital  assets.  The  ruling  in 
that  ease  has  been  followed  in  Great  West- 
ern Min.  4  Mfg.  Co.  V.  Haririsi  63  C,  C.  A. 
61,  128  Fed.  321;  Lawrence  v.  Greenup,  38 
C.  C.  A.  546,  97  Fed.  906;  and  New  Hamp- 
shire Sav.  Bank  v.  Richey,  58  C.  C.  A.  294, 
121  Fed.  956.  See  also  5  Thomp.  Corp.  2d 
ed.  §  5363,  p.  161;  2  Cook,  Corp.  6th  ed. 
§  548,  p.  1497.    The  case  differs  from  that 


of  Crawford  v.  Roney,  130  Ga.  515,  61  S. 
£.  117,  as  will  sufficiently  appear  from  the 
remarks  of  Lumpkin,  J.,  on  page  519  of  130 
Ga.,  in  distinguishing  the  case  from  that  of 
McDonald  v.  Williams,  supra. 

4.  The  demurrer  also  raised  a  question 
as  to  the  right  of  the  plaintiffs  to  recover 
dividends  which  were  paid  out  prior  to  the 
time  the  corporation  became  indebted  to  the 
creditors  for  whom  the  trustees  in  bank- 
ruptcy were  suing,  and  set  up  that  the 
plaintiffs  could  not  recover  dividends  which 
uad  been  received  four  years  before  the  in-* 
stitution  of  the  suit.  In  view  of  the  ruling 
in  the  preceding  division,  to  the  effect  that 
the  plaintiffs  did  not  set  forth  a  cause  of 
action,  it  is  unnecessary  to  deal  with  the 
questions  thus  raised,  and  they  will  not  bs 
decided. 

Judgment  reversed. 


All  the  Justices  concur. 


Amiotirtion-^CorporatioiM:  liability  of  stockholders  wlio 

dends  paid  out  of  capital. 


divi- 


The  eases  reviewed  in  this  note  are 
only  those  in  which  it  has  been  sought 
to  hold  the  stockholder  liable  to  the  cor- 
poration or  its  creditors  for  dividends 
the  payment  of  which  has  had  the  effect 
to  impair  its  capital.  The  scope  of  the 
note  does  not  extend  to  the  question 
whether  a  director  iaay  -be  held  liable  for 
the  amount  of  dividends  improperly  de- 
clared ;  nor  does  it  inelude  cases  in  which 
the  capital  stock,  as  such,  has  been  dis- 
tributed in  whole  or  in  part  among  the 
stockholders.  There  is  this  difference 
between  a  case  in  which  the  stockholders 
distribute  the  capital  stock  among  them- 
selves and  a  case  where  tkey  receive  il- 
legal dividends:  that  the  stockholders 
in  the  one  ease  receive  the  capital  stock 
knowing  that  it  is  the  proper  fund  for 
the  payment  of  the  debts  of  the  corpora- 
tion, and  may  be  presumed  to  hold  it 
subject  to  that  charge,  while  in  the  other 
they  receive  the  dividends  as  a  fund  to 
which  they  believe  themselves  exclusive- 
ly entitled,  and  the  right  to  which  in 
any  other  person  is  virtually  denied  by 
them. 

Cases  in  which  the  dividend  declared 
was  not  a  cash  but  a  stock  dividend  are 
likewise  omitted.  The  unwarranted 
declaration  of  a  stock  dividend  does  not 
have  the  effect  to  diminish  the  assets 
available  to  existing  creditors,  who, 
therefore,  are  not  in  a  position  to  attack 
it.  The  liability,  if  any,  is  only  to  sub- 
sequent  creditors,   and   upon   the  same 

theory  as  the  holders  of  partly  paid 
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stock  are  held  liable  in  equity  to  the 
creditors  of  the  corporation.  For  cases 
involving  stock  dividends,  see  Qreat 
Western  Min.  &  Mfg.  Co.  v.  Harris 
(1904)  198  U.  S.  561,  49  L.  ed.  1163,  25 
Sup.  Ct.  Rep.  770,  affirming  (1904)  63 
C.  C.  A.  51,  128  Ped.  321;  and  Anglo- 
American  Land  Mortg.  &  Agency  Co.  v. 
Lombard  (1904)  68  C.  C.  A.  89,  132 
Fed.  72L 

The  cases  comprised  in  the  note  re- 
flect the  various  views  of  the  so-called 
"trust  fund''  theory,  said  to  have  been 
originated  by  Story,  J.,  in  Wood  v.  Dum- 
mer  (1824)  3  Mason,  308,  Fed.  Cas.  No. 
17,944.  It  is  not  within  the  proper  prov- 
ince of  this  note  to  discuss  the  validity 
of  this  theory,  or  to  trace  the  extent  of 
its  adoption.  It  suffices  here  to  say  that 
the  courts  diUfer  as  to  whether  the  theory 
is  applicable  while  the  corporation  con- 
tinues solvent, — in  other  words,  whether 
corporations  have  the  same  right  as  in- 
dividuals to  dispose  of  their  property  as 
they  wish,  or  whether,  having  regard  to 
the  immunity  from  personal  liability  en- 
joyed by  their  stockholders,  their  capi- 
tal must  be  considered  as  pledged  for  the 
security  of  their  creditors.  This  differ- 
ence of  opinion  is  manifested  in  the 
cases  hereinafter  reviewed. 

The  different  judicial  conceptions  of 
the  trust  fund  theory  may  be  illustrated 
by  the  excerpts  immediately  following, 
which,  however,  are  taken  from  cases  not 
properly  within  the  scope  of  this  note. 

In  Sanger  v.  Upton  (1875)  91  U.  S. 
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56,  23  L.  ed.  220,  it  is  said :  ^The  capi- 
tal stock  of  an  incorporated  company  is 
a  fund  set  apart  for  the  payment  of  its 
debts.  It  is  a  substitute  for  the  person- 
al liability  which  subsists  in  private  co- 
partnerships.. When  debts  are  incurred 
a  contract  arises  with  the  creditors  that 
it  shall  not  be  withdrawn  or  applied, 
otherwise  than  upon  their  demands,  un- 
til such  demands  are  satisfied.  The 
creditors  have  a  lien  upon  it  in  equity. 
If  diverted  they  may  follow  it  as  far  as 
it  can  be  traced  and  subject  it  to  the 
payment  of  their  claims,  except  as 
against  holders  who  have  taken  it  bona 
fide  for  a  valuable  consideration  and 
without  notice.  It  is  publicly  pledged  to 
those  who  deal  with  the  corporation  for 
their  security." 

On  the  other  hand,  in  Hospes  v.  North- 
western Mfg.  &  Car  Co.  (1892)  48  Minn. 
174,  15  L.R.A.  470,  31  Am.  St.  Rep.  637, 
50  N.  W.  1117,  it  is  said:  "This  'trust 
fund*  doctrine,  commonly  called  the 
'American  doctrine,'  has  given  rise  to 
much  confusion  of  ideas  as  to  its  real 
meaning,  and  much  conflict  of  decision 
in  its  application.  To  such  an  extent 
has  this  been  the  case  that  many  have 
questioned  the  accuracy  of  the  phrase, 
as  well  as  doubted  the  necessity  or  ex- 
pediency of  inventing  any  such  doc- 
trine. While  a  convenient  phrase  to  ex- 
press a  certain  general  idea,  it  is  not 
sufficiently  precise  or  accurate  to  consti- 
tute a  safe  foundation  upon  which  to 
build  a  system  of  legal  rules.  The  doc- 
trine was  invented  by  Justice  Story  in 
Wood  V.  Dummer  (Fed.)  supra^  which 
called  for  no  such  invention,  the  fact  in 
that  case  being  that  a  bank  divided  up 
two  thirds  of  its  capital  among  its  stock- 
holders without  providing  funds  suf- 
ficient to  pay  its  outstanding  bill  holders. 
Upon  old  and  familiar  principles  this 
was  a  fraud  on  creditors.  Evidently  all 
that  the  eminent  jurist  meant  by  the  doc- 
trine was  that  corporate  property  must 
be  first  appropriated  to  the  payment  of 
the  debts  of  the  company  before  there 
can  be  any  distribution  of  it  among 
stockholders, — a  proposition  that  is 
sound  upon  the  plainest  principles  of 
common  honesty.  In  Fogg  v.  Blair 
(1889)  133  U.  S.  534,  541,  33  L.  ed.  721, 
724,  10  Sup.  Ct.  Rep.  338,  it  is  said  that 
this  is  all  the  doctrine  means.  The  ex- 
pression used  in  Wood  v.  Dummer  has, 
however,  been  taken  up  as  a  new  dis- 
covery, which  furnished  a  solution  of 
every  question  on  the  subject.  The 
phrase  that  'the  capital  of  a  corporation 

constitutes  a  trust  fund  for  the  benefit 
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of  creditors'  is  misleading.  Corporate 
property  is  not  held  in  trust,  in  any 
proper  sense  of  the  term.  A  trust  im- 
plies tw'o  estates  or  interests, — one  equi- 
table and  one  legal;  one  person,  as 
trustee,  holding  the  legal  titie,  while 
another,  as  the  cestui  que  trust,  has  the 
beneficial  interest.  Absolute  control  and 
power  of  di^osition  are  inconsistent 
with  the  idea  of  a  trust.  The  capital  of 
a  corporation  is  its  property.  It  has  the 
whole  beneficial  interest  in  it,  as  well  as 
the  legal  title.  It  may  use  the  ineome 
and  profits  of  it,  and  sell  and  dispose  of 
it,  the  same  as  a  natural  person.  It  is  a 
trustee  for  its  creditors  in  the  same 
sense  and  to  the  same  extent  as  a  natnr*- 
al  person,  but  no  further.'' 

The  latter  view  is  also  taken  in  a  case 
falling  within  the  scope  of  this  note 
(Ratcliff  v.  Clendenin  (1916)  146  C.  C.  A. 
253,  232  Fed.  61),  where  it  is  said  that 
a  solvent  corporation,  like  a  solvent  in- 
dividual, holds  its  property  free  from 
any  enforceable  trust  ot  eqnitabie  lien 
in  favor  of  its  creditors;  and  that  it  is 
only  when  it  becomes  insolvent  that  such 
a  trust  or  li«i  in  favor,  first,  of  credi- 
tors, and  second,  of  stockholders,  at- 
taches to  its  property. 

In  some  jurisdictions  the  accountabil- 
ity of  stockholders  to  creditors  for 
dividends  paid  out  of  capital  is  declared 
by  statute. 

So  far  as  recovery  is  sought  under  the 
trust  fund  theory,  the  good  faith  of  the 
stockholder  receiving  dividends  in  the 
belief  that  they  are  paid  out  of  profits  is 
immaterial,  sinoe  his  position  is  that  of  a 
volunteer;  and  his  liability  depends  sole- 
ly upon  the  question  whether,  under  the 
court's  view  of  the  ^'trust  fund"  theory, 
the  money  paid  to  him  constituted  part 
of  a  trust  fund.  It  is  only  where  the 
existence  of  a  statute  forbidding  the 
payment  of  dividends  out  of  capital  (but 
not  specifically  imposing  a  liability  on 
tlie  stockholder)  raises  the  question 
whether  he  has  "permitted  to  be  with- 
drawn" any  part  of  the  capital,  that  the 
matter  of  grood  faith  enters  into  the  ques- 
tion of  liability. 

The  creditors  of  a  corporation  have  no 
right,  after  the  corporation  has  become 
insolvent  by  reason  of  the  destruction  of 
its  property,  to  call  upon  the  stockhold- 
ers to  account  for  dividends  made  in 
good  faith,  in  the  regular  transaction  of 
the  business  of  the  company,  at  a  time 
when  the  corporation  was  solvent.  Reid 
V.  Eatonton  Mfg.  Co.  (1869)  40  Qa.  98, 
2  Am.  Rep.  563. 
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Zaatamoes  tm  w]ii«H  liability  of  stock- 
Holders  Has  boen  affirmed  irrespeo- 
tiTO  of  insolvency  of  corporation 
"wHen  dividend  "was  declared. 

A  stockholder  who,  being  an  officer  of 
the  corporation,  is  bound  to  know  the 
condition  of  its  affairs,  is  answerable  to 
the  corporation  and  to  its  assignee  in 
bankruptcy  for  a  dividend  paid  hihi  at  a 
time  when  there  were  no  profits,  over 
and  above  losses,  to  divide.  Main  v. 
Mills  (1874)  6  Biss.  98,  Fed.  Cas.  No. 
8,974. 

Creditors  may,  in  a  court  of  equity, 
compel  stockholders  to  refund  dividends 
made  to  them  out  of  the  capital  stock, 
the  whole  capital  stock  being  a  trust 
fund  for  the  payment  of  the  debts  con- 
tracted upon  the  faith  of  it,  which  the 
stockholders  cannot  divert  from  that  ob- 
ject by  distributing  it  as  dividends,  or 
otherwise  dividing  it  among  themselves. 
Reid  V.  Eatonton  Mfg.  Co.  (Ga.)  supra. 

In  Gratz  v.  Redd  (1843)  4  B.  Men 
(Ky.)  178,  it  was  said:  "The  capital, 
as  we  hflCve  said,  was  set  apart  by  the 
charter  as  a  fund  for  the  completion  of 
the  work;  all  creditors,  subsequent  as 
well  as  prior,  have  a  right  to  look  to  it 
and  to  its  faithful  administration  for 
the  payment  of  their  debts.  These  debts, 
whether  prior  or  subsequent,  as  has  been 
before  said,  it  may  be  presumed  were 
contracted,  directly  or  indirectly,  in  the 
accomplishment  of  the  grand  object,  and 
they  have  an  interest  in  and  claim  upon 
the  fund  set  apart  by  law  for  their  pay* 
ment,  and  may  hold  the  directors  respon- 
sible for  its  unfaithful  distribution,  or 
may  follow  it  into  the  hands  of  the  dis- 
tributees, who  hold  it  as  volunteer  re- 
cipients, having  no  rightful  claim  upon 
it." 

The  capital  stock  of  a  corporation  and 
also  its  profits  should  be  regarded  as  a 
trust  fund  for  the  payment  of  its  debts 
and  liabilities,  and  the  stockholders  are 
only  entitled  to  such  surplus  as  may  re- 
main after  their  payment.  Being  a  trust 
fund,  it  may  be  followed  by  the  creditors 
into  the  hands  of  any  persons  who  re- 
ceive it  with  notice  of  the  trust,  and 
stockholders  must  be  considered  as  af- 
fected with  the  most  ample  notice. 
Dudley  v.  Price  (1849)  10  B.  Mon.  (Ky.) 
84. 

The  capital  stock  of  a  corporation  is  a 
fond  set  aside  by  the  charter  for  the 
specific  purposes  of  the  incorporation, 
and  all  creditors  have  the  right  to  look 
to  this  fund  for  the  payment  of  their 
debts.  Stockholders  who  have  received 
dividends  made  out  of  the  capital  stock 
may  be  held  accountable  to  creditors  ^ 
L.Rjk.l917C: 


therefor.     Grant  v.  Southern  Contract 
Co.  (1898)  104  Ky.  781,  47  S.  W.  1091. 

Stockholders  who  have  received  divi- 
dends that  the  corporation  was  not  au- 
thorized to  pay  may  be  required,  in  an 
action  brought  by  a  receiver  of  the  cor- 
poration, to  return  them.  Reid  v.  Owens- 
boro  Sav.  Bank  &  T.  Co.  (1911)  141  Ky. 
444,  132  S.  W.  1026. 

The  capital  stock  of  a  corporation 
ought  to  be  considered  as  a  pledge  for 
the  payment  of  its  debts,  and  if  it  is 
withdrawn  before  the  debts  are  dis- 
charged, there  would  seem  to  arise  an 
equitable  obligation  on  the  part  of  the 
stockholders  to  account  for  so  much  as 
they  originally  consented  to  pledge. 
Spear  v.  Grant  (1819)  16  Mass.  9. 

When  a  corporation  holds  itself  out 
to  the  world  as  possessed  of  a  given 
capital,  those  who  deal  with  it  have  a 
right  in  the  application  of  such  capital 
to  the  payment  of  such  debts  as  it  may 
incur,  and  it  has  no  authority  to  impair 
its  capital  by  refunding  to  the  stock- 
holders a  portion  of  it  by  way  of  divi- 
dends. American  Steel  &  Wire  Co.  v. 
Eddy  (1902)  130  Mich.  266,  89  N.  W. 
952. 

Stockholders  of  a  corporation  who 
have  received  dividends  which  they  be- 
lieve to  have  been  earned,  but  which  in 
fact  were  paid  out  of  capital,  may  be 
held  accountable  therefor  by  the  corpora- 
tion's trustee  in  bankruptcy,  for  the 
benefit  of  creditors  who  have  become 
such  after  payment  of  the  dividend,  in 
ignorance  of  the  impairment  of  the  capi- 
tal, notwithstanding  the  corporation  was 
not  insolvent  at  the  time  the  dividends 
were  declared  and  paid.  Mackall  v. 
Pocock  (Minn.)  ante,  390. 

A  statutory  provision  that  no  part  of 
the  capital  stock  in  any  corporation  shall 
be  withdrawn  or  diverted  from  its  pur- 
pose nor  a  dividend  declared  when  the 
company  is  insolvent  or  would  be  ren- 
dered insolvent  by  such  withdrawal  on 
the  payment  of  such  dividend,  and  that 
the  stockholders  who  received  it  shall  be 
jointly  and  severally  liable  to  creditors 
whose  debts  then  existed  to  the  extent  of 
such  withdrawal  or  dividends  and  inter- 
est, does  not  contain  the  full  measure  of 
the  liability  of  a  stockholder  upon  the 
withdrawal  by  him  of  a  portion  of  the 
capital  stock  of  the  corporation;  and  he 
may  accordingly  be  held  liable  for  a 
dividend  received  by  him  upon  the  wind- 
ing up  of  the  affairs  of  the  corporation 
although,  when  he  received  his  distribu- 
tive share  of  the  capital  stock,  the  cor- 
poration was  not,  nor  did  it  thereby  be- 
come, insolvent.     This  is  on  the  theory 
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tkat  the  capital  stock  of  a  corporation  is 
a  fund  set  apart,  among  other  purpostes, 
for  that  of  paying  the  debts  of  the  cor- 
poration. Kimbrough  v.  Davies  (1913) 
104  Miss.  722,  61  So.  697. 

In  Shields  v.  Hobart  (1902)  172  Mo. 
491,  95  Am.  St.  Rep.  529,  72  S.  W.  669, 
it  is  said  that  neither  the  directors  of  a 
corporation^  nor  even  a  majority  of  the 
stockholders,  have  any  authority  to  dim- 
inish the  prescribed  capital  of  the  cor- 
poration by  distributing  a  portion  of  it 
among  the  stockholders  in  the  shape  of 
dividends,  for  this  would  be  a  fraud 
upon  creditors  contracting  with  it  on  the 
faith  of  its  capital  stock. 

In  WilUams  v.  Boice  (1884)  38  N.  J. 
Eq.  364,  it  is  said  that  it  is  undeniably 
true  as  a  general  proposition  that  stock- 
holders are  liable  in  equity  to  repay,  for 
the  benefit  of  the  creditors  of  the  cor- 
poration, money  which  has  been  paid  to 
them  out  of  the  capital  stock.  ''This  is 
not  based  on  any  statute,  but  upon  the 
equitable  ground  that  the  stock  is  re- 
garded as  a  trust  fund  for  all  the  debts 
of  the  corporation,  and  no  stockholder 
can  entitle  himself  to  any  dividend  or 
share  of  it  until  all  the  debts  are  paid.'' 

In  Cottrell  v.  Albany  Card  &  Paper 
Mfg.  Co.  (1911)  142  App.  Div.  148,  126 
N.  Y.  Supp.  1070,  it  was  held  that  in 
view  of  the  provision  of  the  stock  cor- 
poration law  prohibiting  directors  from 
declaring  dividends  except  from  the 
surplus  profits  arising  from  the  business 
of  the  corporation,  an  action  might  be 
maintained  against  stockholders  who  had 
received  dividends  which,  to  their  knowl- 
edge, were  paid  out  of  the  capital  stock, 
notwithstanding  the  payment  of  the  divi- 
dends did  not  render  the  corporation 
insolvent  at  the  time,  the  court  saying: 
"The  complaint  of  the  appellant  here 
was  dismissed  upon  the  opening,  prin- 
cipally upon  the  ground  that  appellant 
disclaimed  that  the  dividends  in  ques- 
tion, although  paid  out  of  capital,  ren- 
dered the  corporation  actually  insolvent 
at  such  times.  But  if  the  capital  of  a 
corporation  be  regarded  as  a  fund  for 
the  ultimate  payment  of  creditors,  and 
so  to  be  kept  intact  unless  diminished  in 
the  manner  prescribed  by  statute,  the 
mere  fact  that  the  assets  still  remain 
equal  to  the  liabilities  cannot  justify 
dividends  such  as  these.  The  statute 
does  not  allow  capital  to  be  depleted  by 
means  of  dividends  up  to  the  very  point 
of  insolvency;  on  the  contrary,  the  capi- 
tal is  to  be  kept  intact  and  unimpaired, 
and  creditors  have  a  right  to  rely  upon 
this  policy  of  the  law  in  their  dealings 

with  corporations.    The  argument  of  re-  1 
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spondent,  if  admitted,  would  manifest- 
ly put  a  premium  upon  fraud,  as  then  the 
entire  net  assets  of  a  corporation,  in- 
cluding capital  paid  in,  over  and  above 
its  actual  debts  and  liabilities  at  any  one 
time,  could  be  secretly  withdrawn  by  its 
stockholders  in  the  form  of  dividends, 
thus  forcing  its  creditors  to  bear  all  the 
risk  of  insolvency  arising  from  any 
slight  business  loss  or  shrinkage  of  as- 
sets.'' 

In  Holmes  v.  Newcastle-upon-Tyne 
Freehold  Abattoir  Co.  (1875)  L.  R.  1 
Ch.  Div.  (Eng.)  682,  45  L.  J.  Ch.  N.  S. 
383,  24  Week.  Rep.  505,  which  was  an 
action  by  a  shareholder  to  restrain  the 
distribution  of  certain  money  by  way  of 
dividends  among  the  shareholders,  it  was 
said  that  the  creditors  of  the  company, 
if  it  should  ever  come  to  be  wound  up, 
would  be  entitled  to  say  that  the  divi- 
sion of  a  portion  of  the  capital  was 
clearly  not  good  as  against  them,  and 
that  it  must  be  repaid. 

lustaitces  ia  wHiok  liftbillty  of  fltock- 
liolders  has  been  denied  on  ground 
that  corporation  "was  solvent  irlien 
dividend  was  declared. 

The  test  of  the  "solvency"  of  a  eor- 
poration  is  the  sufficiency  of  its  assets 
and  its  ability  to  pay  its  liabilities  there- 
with; and  its  ability  to  pay  its  stock- 
holders the  par  value  of  their  stock  in 
addition  to  the  payment  of  its  debts  is 
irrelevant  to  the  issue  of  its  solvency 
Ratcliff  V.  Clendenin  (1916)  146  C.  C.  A, 
253,  232  Fed.  61. 

In  McDonald  v.  Williams  (1899)  174 
U.  S.  397,  43  L.  ed.  1022, 19  Sup.  Ct.  Rep. 
743,  it  was  held  that  the  receiver  of  a 
national  bank  could  not  recover  a  divi- 
dend paid  to  a  stockholder,  not  out  of 
the  profits,  but  entirely  out  of  capital, 
when  the  stockholder  receiving  such 
dividend  acted  in  good  faith,  believing 
the  same  to  be  paid  out  of  profits,  and 
when  the  bank,  at  the  time  such  dividend 
was  declared  and  paid,  was  not  insolv- 
ent, notwithstanding  a  statutory  provi- 
sion that  ''no  association  or  any  mem- 
ber thereof  shall,  during  the  time  it  shall 
continue  its  banking  operations,  with- 
draw or  permit  to  be  withdrawn,  either 
in  the  form  of  dividends  or  otherwise, 
any  portion  of  its  capital."  The  court 
said:  "The  complainant  bases  his  right 
to  recover  in  this  suit  upon  the  theory 
that  the  capital  of  the  corporation  was  a 
trust  fund  for  the  payment  of  creditors 
entitled  to  a  portion  thereof;  and,  hafv- 
ing  been  paid  in  the  way  of  dividends 
to  the  shareholders,  that  portion  eati  be 
recovered  back  in  an  action  of  tins  kind 
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for  the  purpose  of  paying  the  debts  of ,  reeeiver  as  the  representative  of  all  the 


the  corporation.  He  also  bases  his  right 
to  recover  upon  the  terms  of  §  5204  of 
the  Revised  Statutes,  Comp.  Stat.  1913, 
§  9766.  We  think  the  theory  of  a  trust 
fund  has  no  application  to  a  case  of  this 
kind.  When  a  corporation  is  solvent, 
the  theory  that  its  capital  is  a  trust 
fund  upon  which  there  is  any  lien  for 
the  payment  of  its  debts  has  in  fact  very 
little  foundation.  No  general  creditor 
has  any  lien  upon  the  fund  under  such 
circumstances,  and  the  right  of  the  cor- 
poration to  deal  with  its  property  is  ab- 
solute so  long  as  it  does  not  violate  its 
charter  or  the  law  applicable  to  such  cor- 
poration.'' And  after  referring  to  and 
quoting  from  a  number  of  United  States 
Supreme  Court  decisions  as  to  the  char- 
acter and  extent  of  the  trust  fund  doc- 
trine, the  court  continued:  "These 
cases,  while  not  involving  precisely  the 
same  question  now  before  us,  show  there 
is  no  well-defined  lien  of  creditors  upon 
the  capital  of  a  corporation  while  the 
latter  is  a  solvent  and  going  concern,  so 
as  to  permit  creditors  to  question,  at  the 
time,  the  disposition  of  the  property. 
The  bank  being  solvent^  although  it  paid 
its  dividends  out  of  capital,  did  not  pay 
them  out  of  a  trust  fund.  TJpon  the  sub- 
sequent insolvency  of  the  bank  and  the 
appointment  of  a  receiver,  an  action 
could  not  be  brought  by  the  latter  to  re- 
cover the  dividends  thus  paid  on  the 
theory  that  they  were  paid  from  a  trust 
fund,  and  therefore  were  liable  to  be 
recovered  back.  It  is  contended  on  the 
part  of  the  complainant,  however,  that 
if  the  assets  of  the  bank  are  impressed 
with  a  trust  in  favor  of  its  creditors 
when  it  is  insolvent,  they  must  be  im- 
pressed with  the  same  trust  when  it  is 
solvent;  that  the  mere  fact  that  the 
value  of  the  assets  of  the  corporation 
has  sunk  below  the  amount  of  its  debts, 
although  as  yet  unknown  to  anybody, 
cannot  possibly  make  a  new  contract  be- 
tween the  corporation  and  its  creditors. 
In  case  of  insolvency,  however,  the  re- 
covery of  the  money  paid  in  the  ordi* 
nary  way  without  condition  is  allowed, 
not  on  the  ground  of  contract  to  fepay, 
but  because  the  money  thus  paid  was  in 
equity  the  money  of  the  creditor;  that  it 
did  not  belong  to  the  bank,  and  the  bank, 
in  paying,  could  bestow  no  title  in  the 
money  it  paid  to  one  who  did  not  receive 
it  bona  fide  and  for  value.  The  assets 
of  the  bank  while  it  is  solvent  may  clear- 
ly not  be  impressed  with  a  trust  in  fa- 
vor of  creditors,  and  yet  that  trust  may 
be  created  by  the  very  fact  of  the  in- 
solvency, and  the  trust  enforced  by  a 
L.R^.1917C.  26 


creditors.  But  we  do  not  wish  to  be 
understood  as  deciding  that  the  doctrine 
of  a  trust  fund  does  in  truth  extend  to 
a  shareholder  receiving  a  dividend,  in 
good  faith  believing  it  is  paid  out  of 
profits,  even  though  the  bank,  at  the 
time  of  the  payment,  be  in  fact  insolv- 
ent. That  question  is  not  herein  pre- 
sented to  us,  and  we  express  no  opinion 
in  regard  to  it.  We  only  say,  that  if 
such  a  dividend  be  recoverable,  it  would 
be  on  the  principle  of  a  trust  fund.  In* 
solvency  is  a  most  important  and  ma* 
terial  fact,  not  only  with  individuals, 
but  with  corporations,  and  with  the  lat- 
ter, as  with  the  former,  the  mere  fact  of 
its  existence  may  change  radically  and 
materially  its  rights  and  obligations. 
Where  there  is  no  statute  providing 
what  particular  act  shall  be  evidence 
of  insolvency  or  bankruptcy,  it  may  be 
and  it 'sometimes  is  quite  difficult  to  de- 
termine the  fact  of  its  existence  at  any 
particular  period  of  time.  Although  no 
trust  exists  while  the  corporation  is 
solvent,  the  fact  which  creates  the  trust 
is  the  insolvency,  and  when  that  fact  is 
established,  at  that  instant  the  trust 
arises.  To  prove  the  instant  of  crea- 
tion *may  be  almost  impossible,  and  yet 
its  existence  at  some  time  may  very 
easily  be  proved.  What  the  precise  na- 
ture and  extent  of  the  trust  is,  even  in 
such  case,  may  be  somewhat  difficult  to 
accurately  define,  but  it  may  be  admitted 
in  some  form  and  to  some  extent  to 
exist  in  a  case  of  insolvency.  Hence  it 
must  be  admitted  that  the  law  does 
create  a  distinction  between  solvency 
and  insolvency,  and  that  from  the  mo- 
ment when  the  latter  condition  is  estab* 
lished  the  legality  of  acts  thereafter 
performed  will  be  decided  by  very  dif- 
ferent principles  than  in  a  case  of  sol- 
vency. And  so  of  «acts  committed  in 
contemplation  of  insolvency.  The  fact 
of  insolvency  must  be  proved  in  order 
to  show  the  act  was  one  committed  in 
contemplation  thereof.  Without  refer- 
ence to  the  statute,  therefore,  we  think 
the  right  to  recover  the  dividend  paid 
while  the  bank  was  solvent  would  not 
exist.  But  it  is  urged  on  the  part  of 
the  complainant  that  §  5204  of  the  Re- 
vised Statutes  makes  the  payment  of  a 
dividend  out  of  capital  illegal  and  ultra 
vires  of  the  corporation,  and  that  mon- 
ey thus  paid  remains  the  property  of  the 
corporation,  and  can  be  followed  into 
the  hands  of  any  volunteer.  The  sec- 
tion provides  that  'no  association,  or  any 
member  thereof,  shall,  during  the  time 
it  shall  continue  its  banking  operations, 
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withdraw,  or  permit  to  be  withdrawn, 
either  in  the  form  of  dividends  or  other- 
wise, any  portion  of  its  capitaL'  What 
is  meant  by  this  language  ?  Has  a  share- 
holder withdrawn  or  permitted  to  be 
withdrawn  in  the  form  of  a  dividend  any 
portion  of  the  capital  of  the  bank  when 
he  has  simply  and  in  good  faith  received 
a  dividend  declared  by  a  board  of  di- 
rectors of  which  he  was  not  a  member, 
and  which  dividend  he  honestly  sup- 
posed was  declared  only  out  of  profits! 
Does  he  in  such  case,  within  the  mean- 
ing of  the  statute,  withdraw  or  permit 
to  be  withdrawn  a  portion  of  the  capi- 
tal? The  law  prohibits  the  making  of 
a  dividend  by  a  national  bank  from  its 
capital  or  to  an  amount  greater  than  its 
net  profits  then  on  hand,  deducting  there- 
from its  losses  and  bad  debts.  The  fact 
of  the  declaration  of  a  dividend  is  in 
effect  the  assertion  by  the  board  of  di- 
rectors that  the  dividend  is  made  out  of 
profits.  Believing  that  the  dividend  is 
thus  made,  the  shareholder  in  good  faith 
receives  his  portion  of  it.  Can  it  be  said 
that  in  thus  doing  he  withdraws  or  per- 
mits to  be  withdrawn  any  portion  of  the 
capital  of  the  corporation?  We  think 
he  does  not  withdraw  it  by  the  mere  re- 
ception of  his  proportionate  part  of  the 
dividend.  The  withdrawal  was  initiated 
by  the  declaration  of  the  dividend  by 
the  board  of  directors,  and  was  consum- 
mated on  their  part  when  they  per- 
mitted payment  to  be  made  in  accord- 
ance with  the  declaration.  We  think 
this  language  implies  some  positive  or 
af&rmative  act  on  the  part  of  the  share- 
holder by  which  he  knowingly  withdraws 
the  capital  or  some  portion  thereof,  or 
with  knowledge  permits  some  act  which 
results  in  the  withdrawal,  and  which 
might  not  have  been  so  withdrawn  with- 
out his  action.  The  permitting  to  be 
withdrawn  cannot  be  founded  upon  the 
simple  receipt  of  a  dividend  under  the 
facts  stated  above.  One  is  not  usually 
said  to  permit  an  act  which  he  is  wholly 
ignorant  of,  nor  would  he  be  said  to  con- 
sent to  an  act  of  the  commission  of 
which  he  had  no  knowledge.  Ought  it 
to  be  said  that  he  withdraws  or  permits 
the  withdrawal  by  ignorantly,  yet  in  en- 
tire good  faith,  receiving  his  proportion- 
ate part  of  the  dividend  ?  Is  each  share- 
holder an  absolute  insurer  that  dividends 
are  paid  out  of  profits  ?  Must  he  employ 
experts  to  examine  the  books  of  the  bank 
previous  to  receiving  each  dividend? 
Few  shareholders  could  make  such  ex- 
amination themselves.  The  shareholder 
takes  the  fact  that  a  dividend  has  been 

declared  as  an  assurance  that  it  was 
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declared  out  of  profits,  and  not  out  of 
capital,  because  he  knows  that  the  stat- 
ute prohibits  any  declaration  of  a  divi- 
dend out  of  capital.  Knowing  that  a 
dividend  from  capital  would  be  illegal, 
he  would  receive  the  dividend  as  an  as- 
surance that  the  bank  was  in  a  prosper- 
ous condition  and  with  unimpaired  capi- 
tal. Under  such  circumstances  we  cannot 
think  that  Congress  intended,  by  the 
use  of  the  expression  ^withdraw  or  per- 
mit to  be  withdrawn,  either  in  the  form 
of  dividends,  or  otherwise,'  any  portion 
of  its  capital,  to  include  the  ease  of  the 
passive  receipt  of  a  dividend  by  a  share- 
holder in  the  bona  fide  belief  that  the 
dividend  was  paid  out  of  profits,  while 
the  bank  was  in  fact  solvent.  We  think 
it  would  be  an  improper  construction  of 
the  language  of  the  statute  to  hold  that 
it  covers  such  a  case." 

A  corporation  while  solvent  and  a  go- 
ing concern  holds  its  property  like  an 
individual,  free  from  the  touch  of  its 
general  creditors,  and  may  dispose  of  the 
same  as  it  deems  best,  subject  to  the 
provisions  of  its  charter  and  those  other 
restraints  upon  the  conveyance  of  prop- 
erty which  the  law  imposes  alike  upon 
corporations  and  individuals.  Stock- 
holders cannot,  therefore,  be  held  liable 
to  creditors  for  dividends  paid  by  the 
corporation  in  good  faith,  where  it  was 
not  at  the  time  insolvent.  New  Hamp- 
shire Sav.  Bank  v.  Richey  (1903)  58  C. 
C.  A.  294,  121  Fed.  956. 

A  stockholder  is  not  liable  to  creditors 
of  a  corporation  for  dividends  received 
by  him  in  good  faith  while  the  corpora- 
tion was  a  going  concern  and  solvent. 
Great  Western  Min.  &  Mfg.  Co.  v.  Har- 
ris (1903)  63  C.  C.  A.  51,  128  Fed.  321, 
affirmed  on  other  grounds  in  (1905)  198 
U.  S.  561,  49  L.  ed.  1163,  25  Sup.  Ct. 
Rep.  770. 

A  trustee  in  bankruptcy  cannot  re- 
cover dividends  or  income  paid  by  a  cor- 
poration, not  at  all  out  of  profits,  but 
entirely  out  of  capital,  to  a  stockholder 
as  income  on  his  investment  in  the  stock, 
when  the  corporation  was  not  insolvent, 
was  a  going  concern  when  the  payments 
were  made,  and  the  stockholder  received 
them  in  good  faith,  in  the  full  belief  that 
the  corporation  was  solvent  and  prosper- 
ous, and  that  he  was  lawfully  entitled 
to  the  payments.  Ratcliff  v.  Clendenin 
(1916)  146  C.  C.  A.  253,  232  Fed.  61. 

A  statute  (Iowa  Code,  §  1072)  which 
provides  that  ^^the  diversion  of  the 
funds  of  the  corporation  to  other  ob- 
jects than  those  mentioned  in  their  arti- 
cles and  in  the  notices  published  .  .  , 
if  any  person  is  thereby  injured^  and 
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the  payment  of  dividends  whioh  leaves 
insufficient  funds  to  meet  the  liabilities 
of  the  corporation,  shall  be  deemed  such 
frauds  as  will  subject  those  concerned 
to  the  penalties  of  the^preceding  section ; 
and  such  dividends  or  their  equivalent 
in  the  hands  of  the  individual  stock- 
holders shall  be  subject  to  such  liabili- 
ties,"  does  not  preclude  the  payment  of 
dividends  to  the  impairment  of  the  capi- 
tal stock  so  long  as  the  resources  of  the 
corporation  remain  sufficient  to  meet  its 
outstanding  indebtedness;  and  it  is  im- 
material that,  but  for  the  payment  of  the 
dividends,  subsequent  insolvency  would 
not  have  occurred.  Miller  v.  Bradish 
(1886)  69  Iowa,  278,  28  N.  W.  594. 

Imtaaccs  in  ivhioh   oavpovatioa  was 
liiS0lv«mt  at  Huf  dlTidend  was  da* 


Dividends  received  by  stockholders  in 
an  insolvent  corporation  which  were 
paid  out  of  the  capital  stock  may  be  re- 
covered by  a  receiver  for  the  benefit  of 
the  creditors  of  the  corporation.  Corn 
V.  SkiUeni  (1905)  75  Ark.  148,  87  S.  W. 
142. 

Stockholders  of  a  corporation  indebt* 
ed  to  it  on  account  or  their  original 
subscriptions,  or  on  account  of  addi- 
tional stock  purchased  from  the  com- 
pany which,  while  the  corporation  was 
insolvent,  declared  dividends  on  the  basis 
of  assets  which  were  not  profits,  and 
caused  to  be  entered  on  the  corporate 
books  the  amount  so  declared  as  divi- 
dends to  their  respective  credit^  and 
thereby  sought  to  discharge  in  large 
part  their  liability  on  account  of  such 
stock,  may  be  held  accountable  for  the 
amount  of  such  dividends  by  creditors 
of  the  corporation  or  a  trustee  in  bank- 
ruptcy appointed  for  it.  Crawford  v. 
Roney  (1908)  130  Qa.  515,  61  S.  £.  117, 
subsequent  appeal  in  (1910)  135  Ga.  2, 
68  S.  E.  701. 

Dividends  declared  and  paid  by  a  cor- 
poration at  a  time  when  it  was  insolvent, 
and  which,  therefore,  were  paid  out  of 
its  capital  stock,  must  be  refunded  by 
the  stookbolders  at  the  instance  of  cred- 
itors, whether  existing  or  subsequent. 
Fricke  ▼.  Angemeter  (1913)  53  Ind.  App. 
140,  101  N.  E.  329. 

The  capital  of  a  bank  or  other  mon* 
eyed  corporation  constitutes  a  trust  fund 
pledged  to  secure  the  payment  of  its 
creditors.  It  is  a  breach  of  that  trust 
to  divert  any  portion  of  this  fund  from 
the  oreditocre  of  the  corporation  to  pay 
dividends  to  its  stockholders  when  it  is 
insolvent,  and  any  funds  so  diverted  may 
be  folkywed  by  the  creditors  or  by  their 

E roper  iwresentatives,   and   recovered 
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from  anyone  but  a  bona  fide  purchaser 
or  a  creditor  who  has  received  them. 
Hay  den  v.  Thompson  (1895)  17  C.  C.  A. 
592,  36  U.  S.  App.  361,  71  Fed.  60. 

The  receiver  of  an  insolvent  national 
bank  may  recover  from  a  stockholder 
dividends  declared  and  paid  after  the 
bank  became  insolvent,  where  necessary 
to  meet  the  demands  of  creditors.  Hay- 
den  V.  Williams  (1899)  37  C.  C.  A.  479, 
96  Fed.  279. 

The  fact  that  dividends,  the  payment 
of  which  renders  the  corporation  insol- 
vent after  it  has  incurred  an  indebted- 
ness, were  declared  by  a  resolution 
passed  prior  to  that  time,  does  not  af- 
fect the  liability  of  the  stockholders  in 
an  action  brought  by  the  creditor.  Mont- 
gomerv  v.  Whitehead  (1907)  40  Colo. 
320,  11  L.R.A.(N.S.)   230,  90  Pac.  509. 

Wlio  may  eaf oree  liabllitjr,— «icht  of 
eovporatloa  or  its  assignee. 

A  right  of  action  accrues  to  the  cor- 
poration on  the  wrongful  receipt  by  a 
stockholder  of  a  dividend  made  when 
there  were  no  profits,  because  of  the 
reduction  of  its  capital  stock,  which  it 
is  bound  to  keep  whole.  Main  v.  Mills 
(1874)  6  Biss.  98,  Fed.  Cas.  No.  8,974. 

Either  the  corporation  or  its  receiver 
may  maintain  an  action  to  recover  divi- 
dends declared  and  paid  at  a  time  when 
it  was  insolvent.  Hayden  v.  Thompson 
(Fed.)  supra. 

In  Detroit  Trust  Co.  v.  Goodrich 
(1913)  175  Mich.  168,  141  N.  W.  882, 
Ann.  Cas.  1915A,  821,  it  is  said  that,  as 
between  the  corporation  and  its  stock- 
holders, where  all  stockholders  are  up* 
on  the  same  footing,  the  doctrine  of 
estoppel  might  be  invoked,  but  that  even 
then  the  action  might  be  maintained  by 
the  corporation  upon  the  theory  of  mis- 
take. 

Where  the  directors  of  a  corporation 
intend  to  distribute  only  its  accrued 
profits,  but  a  stockholder,  by  wilfully 
deceiving  them  as  to  the  surplus  on  hand, 
induces  them  to  declare  and  pay  a  divi- 
dend the  effect  of  which  is  to  reduce  the 
amount  of  the  invested  capital,  he  there- 
by fraudulently  obtains  from  the  com- 
pany the  sum  by  which  his  own  share 
in  the  distribution  has  been  increased 
by  such  misrepresentation,  and  is  liable 
to  it  in  at  least  that  amount.  Salina 
Mercantile  Co.  v.  Stiefel  (1910)  82  Kan. 
7,  107  Pac.  774. 

Dividends  made  in  good  faith  Under  a 
misconception  of  what  constituted  the 
profits  of  the  company  out  of  which  the 
board  of  directors  were  authorized  to 
make  dividends  may  be  reclaimed  by 
the  corporation  because  the  stockholders 
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who  received  them  were  not  entitled  to 
them,  and  they  were  paid  over  and  re- 
ceived under  the  operation  of  a  mutual 
mistake.  Lexington,  Life,  F.  &  M.  Ins. 
Co.  v.  Page  (1856)  17  B.  Mon.  (Ky.) 
412,  66  Am.  Dee.  165. 

Dividends  declared  under  a  mistaken 
belief  that  sufficient  assets  will  remain 
to  discharge  all  corporate  debts  may  be 
recovered  by  the  corporation,  or  by  its 
assignee  for  the  benefit  of  creditors,  if 
the  deed  of  assignment  is  sufficiently 
comprehensive  to  embrace  such  claim. 
Grant  v.  Ross  (1896)  100  Ky.  44,  37  S. 
W.  263. 

in  Gager  v.  Paul  (1901)  111  Wis.  638, 
87  N.  W.  875,  it  was  held  that  the  lia- 
bility of  a  stockholder  in  an  insolvent 
bank  to  refund  dividends  paid  at  a  time 
when  the  «orporation  was  actually  in- 
solvent is  to  the  corporation,  and  en- 
forceable by  it,  the  court  saying  that  the 
dividends  received  by  a  stockholder  con- 
trary to  law  are  but  property  of  the 
corporation  unlawfully  taken  into  the 
possession  of  another,  and  upon  every 
principle  of  law  and  every  reason  of  its 
policy  the  owner  should  have  the  right 
to  recover  it  by  direct  action.  The  court 
remarked,  however,  that  this  view  in  no 
wise  militates  against  the  right  of  one 
interested  either  as  creditor  or  stock- 
holder to  invoke  the  aid  of  a  court  of 
equity  to  compel  restitution  of  such  un- 
lawful dividends  when  the  corporation 
will  not  reclaim  them,  but  that  when  he 
does  so,  he  merely  enforces  the  right 
that  the  corporation  has,  and  the  relief 
granted  must  be  measured  by  that  right. 

A  contrary  view  was  taken  in  Min- 
nesota Thresher  Mfg.  Co.  v.  Langdon 
(1890)  44  Minn.  37,  46  N.  W.  310,  in 
which  it  is  said:  '^In  the  present  case 
it  is  not  alleged  that  the  payment  of 
these  dividends  was  the  unauthorized  act 
of  some  corporate  agent.  On  the  con- 
trary, it  is  alleged  that  the  corporation 
itself  declared  and  paid  them.  Neither 
is  it  alleged  that  they  were  paid  under 
a  mistake  of  fact,  or  by  reason  of  any 
fraud  on  part  of  the  defendants  against 
the  corporation.  The  right  to  recover 
is  rested  on  the  single,  bald  fact  that 
they  were  unearned,  and  hence  paid  out 
of  the  capital.  We  have  been  referred 
to  no  case,  and  have  found  none,  which 
holds  that  on  such  a  state  of  facts  the 
corporation,  in  its  own  right  alone,  could 
recover  back  money  thus  voluntarily 
paid  by  it  to  its  stockholders.  .  .  . 
The  only  American  case  which  even 
seems  to  lend  any  aid  to  plaintiff's  con- 
tention is  Lexington  Life,  F.  &  M.  Ins. 

Co.  V.  Page  (Ey.)  supra.  What  is  there 
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said  on  the  subject  is  obiter,  and  all  that 
it  amounts  to  is  that  dividends  paid  un- 
der the  operation  of  mutual  mistake  may 
be  recovered  back  by  the  corporation, — 
a  proposition  which  is  probably  true; 
but  whether  the  application  sought  to  be 
made  of  it  to  the  facts  of  that  case  was 
a  proper  one  may  admit  of  doubt.  Our 
conclusion  is  that  the  corporation  itself, 
in  its  own  right,  could  not  have  main- 
tained any  action  against  the  defendants 
for  the  recovery  of  these  dividends ;  that 
the  receiver  could  do  so,  not  in  the  right 
of  the  corporation,  but  only  in  the  right 
of  creditors." 

It  was  accordingly  held  that  inasmuch 
as  the  corporation  itself,  in  its  own  right, 
could  not  maintain  an  aetion  against  its 
stockholders  for  dividends  declared  and 
paid  out  of  capital,  the  right  to  recover 
such  dividends  did  not  pass  by  a  sale  un- 
der the  order  of  the  court  of  "all  the 
assets,  property,  and  business''  of  the 
corporation.  Minnesota  Thresher  Mfg. 
Co.  V.  Langdon  (Minn.)  supra. 

—  risht   of   stoekholdam   of  »   differ* 
eat  class. 

If  the  capital  of  a  corporation  is  de- 
pleted by  the  payment  of  unearned  divi- 
dends to  one  class  of  stockholders,  to  the 
injury  of  another  class,  any  one  of  the 
latter  class  may,  by  appropriate  pro- 
ceedings, compel  the  corporation  itself 
to  recover  the  funds  so  unlawfully  with- 
drawn. Detroit  Trust  Co.  v.  Goodrich 
(Mich.)  supra. 

-aright   of   reoeiver. 

If  a  corporation  suffers  loss  on  ac- 
count of  its  directors  having  declared 
dividends  contrary  to  the  provisions  of 
the  statutes,  it  is  the  duty  of  the  re- 
ceiver, as  the  representative  of  all  con- 
cerned, to  proceed  and  collect  such  ille- 
gal dividends,  so  that  whatever  may  be 
recovered  may  be  properly  distributed 
among  all  of  the  creditors  of  the  cor- 
poration as  the  law  or  court  may  direct 
McTamany  v.  Day  (1912)  23  Idaho,  95, 
128  Pac.  663. 

The  receiver  of  an  insolvent  building 
and  loan  association  may  recover  divi- 
dends and  withdrawals  which  have  been 
wrongfully  paid  to  the  holders  of  paid- 
up  stock  from  the  capital  stock  of  the 
association.  Bingham  v.  Marion  Trust 
Co.  (1901)  27  Ind  App.  247,  61  N.  B. 
29. 

Among  the  rights  which  pass  to  the 
receiver  of  an  insolvent  corporation  as 
the  representative  of  the  creditors  is 
the  right  to  recover  capital  withdrawn 
and  refunded  to  the  stockholders  with- 
out provision  for  full  payment  of  the 
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ooarporate  debts.  Thi^i  right  of  the  n-| 
ceiver  does  not  depend  upon  any  ex- 
press statute  granting  it,  but  rests  upon 
the  general  equitable  doctrine  that  the 
capital  of  a  corporation  is*  a  trust  fund 
for  the  benefit  of  iU  creditors,  and  that 
those  to  whom  it  has  been  refunded  will 
be  held  trustees  for  their  benefit.  Min- 
nesota Thresher  Mfg.  Co.  v.  Langdon 
(Minn.)  supra. 

Stockholders  are  liable  to  the  receiver 
of  a  oorporation  for  dividends  paid  out 
of  the  capital,  so  far  as  necessary  for  the 
payment  of  debts.  Mills  v.  Henderahot 
(1905)  70  N.  J.  £q.  258,  62  Atl.  542. 

A  receiver  of  an  insolvent  national 
bank  may  maintain  a  suit  in  equity  in 
any  district  against  all  the  stockholders 
within  the  oourt^s  jurisdiction  to  recover 
back  unearned  dividends  received  by 
them  and  unlawfully  paid  from  the 
bank's  capital  when  insolvent,  on  the 
ground  that  it  is  a  suit  to  follow  a  trust 
fund.  Hayden  y.  Brown  (1899)  94  Fed. 
15. 

But  a  receiver  cannot  collect  dividends 
improperly  declared,  for  the  benefit  of 
stockholders.  Butterworth  v.  O'Brien 
(1863)  39  Barb.  (K.  T.)  192. 

See  also  as  to  the  right  of  a  receiver 
to  enforce  restitution  of  dividends,  Reid 
V.  Owensboro  Sav.  Bank  A  T.  Co.  (1911) 
141  Ky.  444,  132  S.  W.  1026;  Corn  v. 
Skillem  (1905)  75  Ark.  148,  87  S.  W. 
142;  Hayden  v.  Williams  (1899)  37  C. 
C.  A.  479,  96  red.  279. 

As  to  the  right  of  a  receiver  to  en- 
force liability  imposed  by  statute,  see 
Osgood  V.  Laytin  (1867)  3  Keyes  (N. 
Y.)  521;  Kretschmar  v.  Stone  (1907) 
90  Miss.  375,  43  So.  177;  Detroit  Trust 
Co.  V.  Goodrich  (1913)  175  Mich.  168, 
141  N.  W.  882,  Ann.  Cas.  1915A,  821, 
— ^under  heading  **Statutory  liability," 
infra. 

—  risl&t   of   trustee   ia  baakraptoy. 

An  assignee  in  bankruptcy  of  the  cor- 
poration may  maintain  the  action  irre- 
spective of  whether  it  is  based  expressly 
upon  fraud  or  not,  the  unauthorised 
diyidends  being  in  eSect  property  of  the 
corporation,  unlawfully  diverted,  and  as 
saeh,  property  recoverable  by  creditors, 
or  by  the  trustee  in  bankruptcy,  as  rep- 
resenting them.  C^ttrell  v.  Albany  CJard 
&  Paper  Mfg.  Co.  (1911)  142  App.  Div. 
148,  126  V.  Y.  Supp.  1070. 

See  also  as  recognizing  the  right  of 
the  corporation's  trustee  in  bankruptcy 
to  enforce  restitution  of  dividends.  Ed- 
wards V.  SchiUinger  (1910)  245  Bl.  231, ! 
33  L.B.A.(N.S.)  895,  137  Am.  St.  Rep. 
308,  91  N.  £.  1048;  Main  ▼.  MiUs  (1874)  ' 
LJ5.A.1937C. 


6  Bass.  98,  Fed.  Cas.  No.  8,974;  Madcall 
V.  Pocock  (Minn*)  ante,  390. 

^rislit  of  creditors. 

A  judgment  creditor  with  a  return  of 
''nulla  bona''  on  his  executions  against 
the  company  may  proceed  in  equity  to 
subject  to  the  payment  of  his  claim 
money  paid  to  stockholders  by  way  of 
dividends  at  a  time  when  there  were  no 
profits  to  divide.  Gratz  v.  Redd  (1843) 
4  B.  Mon.  (Ky.)  178. 

That,  assuming  the  requisite  condi- 
tions of  liability  to  exist,  the  right  to 
enforce  such  liability  accrues  to  existing 
creditors,  is  manifest,  and  is  evidenced 
l)y  the  cases  cited  throughout  the  note. 
The  different  results  reached  in  cases 
which  consider  whether  creditors  of  the 
corporation  who  have  become  such  sub- 
sequently to  the  payment  of  the  dividend 
in  question,  may  require  stockholders  to 
refund  dividends  is  due  to  the  dilterence 
of  opinion,  heretofore  pointed  out,  as  to 
whether,  while  the  corporation  is  solvent, 
its  capital  may  be  considered  as  a  trust 
fund  for  creditors. 

Thus,  in  Ratcliff  v.  Clendenin  (1916) 
146  C.  C.  A-  252,  232  Fed.  61,  it  is  held 
that  creditors  whose  claims  were  in- 
curred by  the  corporation  subsequent  to 
the  payment  of  dividends  sought  to  be 
recovered  of  a  stockholder  have  no  equi- 
ty therein  superior  to  the  equity  of  the 
stockholder  who  received  the  payment  in 
good  faith,  and  they  may  not  recover  of 
him. 

In  other  cases  it  has  been  held  to  make 
no  difference  that  the  eomplaiaant's  do* 
mand  originated  after  the  dividends 
were  made.  Gratz  v.  Redd  (Ky.)  supra; 
Hurlbut  V.  Marshall  (1885)  62  Wis.  590, 
22  N.  W.  852;  WUliams  v.  Boiee  (1884) 
38  N.  J.  Eq.  364.  In  the  case  last  cited 
the  court  said :  ''Although  there  are 
cases  in  which  it  has  been  said  that  re- 
covery can  only  be  had  in  cases  of  this 
kind  by  creditors  whose  debts  existed  at 
the  time  of  the  withdrawal  of  the  funds, 
that  view  is  not  to  be  adopted.  The 
distinction  is  not  well  founded.  The 
capital  of  a  corporation  is  a  fund 
pledged  for  the  pa3rment  of  its  debts. 
Elach  person  who  gives  credit  to  it  does 
80  in  the  confidence  that  that  fund  exists 
for  his  protection  and  security  against 
loss.  If  the  stockholders  secretly  with*> 
draw  it,  under  the  false  pretense  of  divi- 
dends of  profits  when  there  are  none,  it 
is  obvious  that  as' great  »  wrong  may  be 
done  to  future  creditors  as  to  existing 
ones.  In  either  ease  the  stockholders 
hold  a  part  of  that  fund,  whieh  is 
pledged  to  the  payment  of  the  creditors. 
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The  injury  to  the  existing  creditor  is 
obvious.  That  to  the  future  creditor  is 
the  same;  for  the  stockholder  holds  out 
to  him  that  the  capital  is  of  the  nominal 
amount,  while  in  fact  he  has  secretly 
withdrawn  part  of  it.  If  all  who  should 
become  creditors  after  the  withdraw- 
al had  notice  of  the  fact  that  the  capital 
had  been  reduced, — that  the  dividend 
had  been  paid  out  of  the  capital, — then 
the  distinction  might,  perhaps,  be  main- 
tained; but  they  not  only  have  no  such 
notice,  but  in  fact  are  led  to  believe 
that  the  capital  is  what  it  nominally  pur- 
ports to  be." 

And  in  Cottrell  v.  Albany  Card  &  Pa- 
per Mfg.  Co.  (N.  Y.)  supra,  it  is  said 
that  ^'the  idea  of  the  capital  stock  of  a 
corporation  being  a  fund  for  the  benefit 
of  its  creditors  seems  to  apply  with  equal 
force  to  future  as  well  as  to  present 
creditors.  If  a  wrong  is  done  to  its 
present  creditors  by  secretly  decreasing 
the  total  assets  out  of  which  payment  of 
its  debts  could  be  enforced  by  them,  no 
less  a  wrong  is  done  to  persons  who  sub- 
sequently become  its  creditors  without 
notion  of  the  depletion  of  such  assets, 
and  who  consequently  will  have  a  right 
to  assume  that  the  directors  have  not 
violated  the  express  terms  of  the  stat- 
utes regarding  unauthorized  dividends." 

In  Mackall  v.  Pocock  (Minn.)  ante, 
390,  it  was  held  that  subsequent  creditors 
who  have  extended  credit  to  the  cor- 
poration in  ignorance  of  the  payment  of 
dividends  out  of  capital,  and  in  reliance 
upon  the  capital  being  as  represented, 
are  entitled  to  have  the  sum  so  paid  ap- 
plied in  payment  of  their  claims. 

As  to  the  right  of  subsequent  creditors 
to  enforce  restitution,  see  also  Fricke  v. 
Angeneier  (1913)  53  Ind.  App.  140,  101 
N.  E.  329. 

-^rislit  of  gamlslior. 

One  who  iias  garnished  a  debt  owed 
by  a  corporation,  and  has  recovered  a 
judgment  in  the  garnishment  proceed- 
ings against  the  corporation,  may  re- 
cover dividends  paid  by  it  where  the 
original  debtor  might  have  done  so,  his 
rights  relating  back  to  the  inception  of 
those  of  his  debtor.  Montgomery  v. 
Whitehead  (1907)  40  Colo.  320,  11 
L.R.A.(N.S.)  230,  90  Pac.  509. 

Statutory  lUbiUty. 

Stockholders  cannot  escape  the  lia- 
bility imposed  by  a  statute  declaring 
that  any  dividend  having  the  effect  of 
impairing  the  capital  stock  shall  subject 
each  stockholder  receiving  the  same  to 
an  individual  liability  to  the  creditors 

of  the  corporation  to  the  extent  of  the 
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dividends  received  by  him,  upon  the 
theory  that  the  so-called  dividend,  being 
paid  out  of  capital,  and  not  out  of  prof- 
its, was  not  a  dividend  within  the  mean- 
ing of  the  law,  but  a  misappropriation  of 
capital.  Osgood  v.  Lay  tin  (1867)  3 
Keyes  (N.  Y.)  521,  affirming  (1867)  48 
Barb.  463. 

Where  a  statute  prohibits  dividends 
by  withdrawing  the  capital  stock  or  out 
of  profits  while  the  paid-up  capital  is  in- 
sufficient, so  long  as  there  are  any  debts 
owing  by  the  corporation,  a  credit  which 
a  stockholder  received  upon  his  capital 
stock  by  a  dividend  improperly  declared 
is  not  to  be  regarded  as  a  payment  of 
such  amount,  in  an  action  brought  by 
the  receiver  to  compel  the  payment. 
Sagory  v.  Dubois  (1846)  3  Sandf.  Ch. 
(N.  Y.)  466. 

A  statute  (Mich.  Comp.  Law%  §  7073) 
providing  that  in  no  event  shall  the  hold- 
er of  preferred  stock  "be  individually  or 
personally  liable  for  the  debts  or  other 
liabilities  of  the  said  corporation,  except- 
ing debts  for  labor,"  does  not  exempt  a 
preferred  stockholder  frcnn  liability  to 
account  for  dividends  received,  under  a 
statute  (Comp.  Laws  1897,  §  7057)  which 
provides  that  ''if  the  capital  stock  of 
any  such  corporation  shall  be  withdrawn 
and  refunded  to  the  stockholders  before 
the  payment  of  all  the  debts  of  the  cor- 
poration for  which  such  stock  would 
have  been  liable,  the  stockholders  of  such 
corporation  shall  be  jointly  and  severally 
liable  to  any  creditor  of  such  corpora- 
tion in  an  action  founded  on  this  statute, 
to  the  amount  of  the  sum  refunded  to 
him  or  them  respectively."  American 
Steel  &  Wire  Co.  v.  Eddy  (1902)  130 
Mich.  266,  89  N.  W.  952. 

In  considering  the  question  of  liability 
under  a  statute  which  provides  that  if 
the  capital  stock  of  a  corporation  shall 
be  withdrawn  and  refunded  to  the  stock- 
holders before  the  payment  of  all  the 
debts  of  the  corporation  for  which  such 
stock  would  have  been  liable,  they  shall 
be  jointly  and  severally  liable  to  any 
creditor  of  such  corporation  to  the 
amount  of  the  sum  so  refunded,  the 
question  of  good  faith,  either  of  the  cor- 
poration or  the  stockholder,  is  imma- 
terial. American  Steel  &  Wire  Co.  v. 
Eddy  (1904)  138  Mich.  403,  101  N.  W. 
578;  Detroit  Trust  Co.  v.  Goodrich 
(1913)  175  Mich.  168,  141  N",  W.  882, 
Ann.  Cas.  1915A,  821. 

Where  the  liability  imposed  by  stat- 
ute accrues  to  the  benefit  of  the  creditors 
of  a  corporation  generally,  and  not  to 
individual  creditors,  no  one  individual 
creditor  may  maintain  an  action  against 
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an  individual  stockholder  for  the  money 
thus  illegfally  distributed  to  him,  but 
action  should  be  brought  by  some  party 
representing  all  the  creditors,  against 
all  the  stockholders  who  are  liable.  Os> 
good  V.  Laytin  (N.  Y.)  supra;  Osgood  v. 
Ogden  (1868)  4  Keyes  (K.  Y.)  70. 

The  liability  created  by  a  statute  pro- 
Tiding  that  no  dividends  shall  ever  be 
made  by  any  company  when  its  capital 
stock  is  impaired,  or  when  the  making 
of  such  dividend  will  have  the  effect  of 
impairing  its  capital  stock,  and  that  any 
dividend  so  made  shall  subject  each 
stockholder  receiving  the  same  to  an  in- 
dividual liability  to  the  creditors  of  the 
company  to  the  extent  of  such  dividends 
received  by  him,  may  be  enforced  by  a 
receiver  of  the  corporation  by  virtue  of 
the  power  conferred  upon  him  by  stat- 
ute to  treat  as  void  and  resist  all  acts 
done^  transfers  and  agreements  made,  in 
fraud  of  the  rights  of  any  creditor.  Os- 
good V.  Laytin  (N.  Y.)  supra. 

The  liability  created  by  a  statute 
which  provides  that  no  part  of  the  capi- 
tal stock  in  any  corporation  shall  be 
withdrawn  or  diverted  from  its  purpose 
nor  a  dividend  declared  when  the  com- 
pany is  insolvent  or  would  be  rendered 
insolvent  by  such  withdrawal  or  the 
payment  of  such  dividends,  and  that  the 
stockholders  receiving  it  shall  be  jointly 
and  severally  liable  to  creditors  whose 
debts  then  existed,  to  the  extent  of  such 
withdrawal  or  dividends  and  interest, 
may  be  enforced  by  a  receiver  of  the 
insolvent  corporation.  Kretschmar  v. 
Stone  (1907)  90  Miss.  375,  43  So.  177. 

The  remedy  provided  by  Michigan 
Comp.  Laws  §  7057,  enabling  creditors  to 
pursue  the  capital  of  a  corporation 
where  impaired  by  the  unlawful  pay- 
ment of  dividends  to  the  stockholders, 
exists  also  in  favor  of  a  receiver  ap- 
pointed in  voluntary  dissolution  proceed- 
ings, for  the  benefit  of  the  creditors  gen- 
erally. Detroit  Trust  Co.  v.  Goodrich 
(1913)  175  Mich.  168,  141  N.  W.  882, 
Ann.  Cas.  1915A,  821. 

The  obligation  to  refund  ifl  the  same 
whether  the  payment  is  made  in  a  credit 
on  the  stock,  or  whether  it  is  made  in 
cash.  Gratz  v.  Redd  (1843)  4  B.  Mon. 
(Ky.)  178;  Crawford  v.  Roney  (1908) 
130  Ga,  615,  61  S.  E.  117;  Edwards  v. 
Schillinger  (1910)  245  lU.  231,  33  L.R.A. 
(N.S.)  895,  137  Am.  St.  Rep.  308,  91  N. 
E.  1048. 

A  statute  which  provides  that  the  di- 
rectors of  a  corporation  shall  be  liable 

to  repay  dividends  not  declared  ont  of 
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the  profits  does  not  exonerate  the  stock- 
holders from  liability  to  repay  such  divi- 
dends for  the  benefit  of  the  creditors  of 
the  corporation.  Williams  v.  Boiee 
(1884)  38  K.  J.  Eq.  364. 

It  is  immaterial  that  the  stockholders 
themselves  authorize  and  direct  the 
board  of  directors  to  make  the  payment, 
it  being  the  mutual  mistake  which  the 
law  seeks  to  rectify,  and  the  formal 
manner  of  its  commission  is  immaterial. 
Grant  v.  Ross  (1896)  100  Ey.  44^  37  S. 
W.  263. 

The  liability  of  a  stockholder  to  re^ 
fund  dividends  wrongfully  declared  con- 
tinues after  his  transfer  of  his  stock  to 
another,  notwithstanding  a  statute  de- 
claring that  ''every  person  becoming  a 
shareholder  [by  a  transfer  of  shares  of 
stock  on  the  books  of  the  corporation] 
shall,  in  proportion  to  his  shares,  succeed 
to  all  the  rights  and  be  subject  to  all  the 
liabilities  of  prior  shareholders.''  Hurt- 
but  V.  Tayler  (1885)  62  Wit.  607,  22  N. 
W.  866. 

The  transferee  of  stock  who  has  re- 
ceived an  unlawful  dividend  paid  by  an 
insolvent  corporation  does  not  free  him- 
self from  liability  therefor  by  paying 
over  the*  money  to  his  transferrer.  Finn 
v.  Brown  (1891)  142  U.  S.  56,  35  L.  ed. 
936,  12  Sup.  Ct.  Rep.  136. 

Holders  of  unpaid  stock  in  a  foreign 
corporation  cannot  defeat  an  action  by 
its  trustee  in  bankruptcy  to  set  aside  a 
fraudulent  dividend  applied  in  satisfac- 
tion of  their  subscriptions  and  compel 
their  payment,  on  the  theory  ihat  it  is 
an  attempt  to  regulate  the  internal  af- 
fairs of  such  corporation,  which  is  not  a 
party  to  the  proceeding,  where  all  sol- 
vent stockholders  are  parties,  ainoe  the 
corporation  and  creditors  are  represent- 
ed by  the  trustee,  and  all  necessary  par- 
ties are,  therefore,  before  the  court. 
Edwards  v.  Schillinger  (1910)  245  HL 
231,  33  L.R.A.(N.S.)  895,  137  Am.  St 
Rep.  308,  91  N.  E.  1048. 

No  action  at  common  law  will  lie 
against  a  stockholder  at  the  instanee  of 
a  creditor  of  the  corporation  without  evi- 
dence of  a  fraudulent  eontriva&oe  on  the 
part  of  the  person  sned  to  withdraw  his 
share  of  the  capital  stock  and  to  cheat 
the  creditors  of  the  corporation.  Spear 
V.  Grant  (1819)  16  Mass.  9. 

In  McLean  v.  Eastman  (1880)  21  Hun 
(K.  Y.)  312,  it  was  held  that  no  action 
at  law  could  be  maintained  by  the  as- 
signee in  bankruptcy  of  an  insolvent 
banking  corporation  against  a  stockhold- 
er to  recover  dividends  received  by  the 
stockholder  in  good  faith,  but  which  were 
in  fact  declared  at  a  time  when  the  bank 
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had  earned  no  profits  out  of  whieh  a 
dividend  could  be  made,  and  was  in  fact 
insolvent,  the  lien  of  creditors  of  an  in- 
solvent corporation  upon  its  assets  in  the 
hands  of  others,  independently  of  rights 
given  by  statute,  being  a  purely  equi- 
table lien  and  only  enforceable  in  an 
equitable  proceeding. 

A  corporation  is  a  necessary  party  to 
a  suit  to  require  stockholders  to  account 
for  dividends  received  out  of  capitaL 
First  Nat,  Bank  v.  Smith  (1879)  6  Fed. 
215;  Dormitzer  v.  Illinois  &  St.  L. 
Bridge  Co.  (1881)  6  Fed.  217;  Lathrop, 
S.  &  H.  Co.  V.  Byrne  (1906)  115  App. 
Div.  846,  100  N.  Y.  Supp.  1041. 

Where  the  whole  fund  wrongfully  paid 
out  as  dividends  should  be  restored,  that 
it  may  be  applied  to  the  satisfaction  of 
the  company's  debts  and  the  object  of 
its  creation,  a  stockholder  whom  a  judg- 
ment creditor  of  the  corporation  is  seek- 
ing to  hold  liable  to  the  extent  of  the 
dividends  received  by  him  cannot  con- 
tend that  he  is  not  equitably  liable  to 
refund  more  than  his  ratable  share,  with 
other  stockholders,  of  an  amount  suf- 
ficient to  satisfy  the  judgment.  Gratz 
V.  Redd  (1843)  4  B.  Mon.  (Ky.)  178. 

The  liability  of  a  stockholder  of  a 
corporation  to  account  to  a  creditor  for 
his  distributive  share  of  the  capital  stock 
is  not  affected  by  the  creditor's  failure 
to  make  the  other  stockholders  of  the 
corporation  parties  defendant  to  his  bill. 
His  liability  to  creditors  is  independent 
of  the  other  stockholders.  Kimbrough 
V.  Davies  (1913)  104  Mi9B.  722,  61  So. 
697. 

But  it  seems  that  where  the  bill  shows 
that  dividends  have  been  received  by 
the  other  stockholders,  and  it  contains 
no  allegation  showing  any  reason  why 
the  whole  of  the  fund  in  the  defendant's 
hands  should  be  applied  to  the  payment 
of  the  plaintiff's  demand,  as  that  the 
other  stockholders  are  insolvent  and  un- 
able to  contribute  their  proportion,  or 
that  other  debts  existed  against  the  com- 
pany sufficient  to  exhaust  the  fund  in 
the  hands  of  the  other  stockholders,  or 
any  other  circumstances  denoting  an 
equity  against  the  defendant  to  con- 
tribute toward  the  payment  of  the  plain- 
tiff's demand  more  than  the  ratable  pro- 
portion of  the  fund  in  his  hands  to  that 
which  had  been  received  by  the  other 
stockholders^  it  is  error  to  render  a  de- 
cree against  the  defendant  for  more  than 
his  ratable  proportion.  Dudley  v.  Price 
(1849)  10  B.  Mon.  (Ky.)  84. 

So,  also,  in  Williams  v.  Boice  (1884) 

38  N.  J.  Eq.  364,  it  is  said  that  stock- 

holders  who  may  be  called  upon  to  make 
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contribution  should  be  made  parties  un- 
less a  good  reason  exists  to  the  con- 
trary. 

The  mere  fact  that  dividends  unlaw- 
fully declared  constitute  a  trust  fund 
for  the  payment  of  the  debts  of  the 
corporation  does  not  authorize  a  pro- 
ceeding in  equity  to  follow  it  into  the 
hands  of  the  stockholders  and  a  decree 
of  payment  over  to  a  creditor  unless 
facts  are  alleged  showing  that  his  legal 
remedy  will  be  unavailing  and  the  inter- 
position of  a  court  of  equity  necessary 
to  enable  him  to  obtain  the  payment  of 
his  demand.    Dudley  v.  Price  (Ky.)  su- 

It  is  necessary,  in  order  that  the  court 
may  be  able  to  determine  how  many  and 
which  of  the  dividends  were  illegal,  that 
all  of  the  dividends  that  have  been  made 
and  the  condition  of  the  corporation 
when  they  were  made  should  appear. 
Two  dividends  may  have  been  made 
without  there  being  on  hand  a  sufficiency 
of  profits  to  have  authorized  either  at 
the  time  they  were  respectively  declared, 
and  still  the  last  one  might  have  been 
proper  if  the  first  one  had  not  been  made. 
In  such  a  case  it  would  be  manifestly 
wrong  to  treat  both  of  the  dividends  as 
illegal  in  the  hands  of  the  stockholders. 
Lexington  Life  F.  &  M.  Ins.  Co.  v.  Page 
(1856)  17  B.  Mon.  (Ky.)  412,  66  Am. 
Dec.  165. 

Although  this  note  makes  no  assump- 
tion to  cover  the  question  as  to  when  the 
liability  of  a  stockholder  to  account  for 
dividends  paid  out  of  capital  may  be 
barred  by  lapse  of  time,  some  decisions 
on  the  question  which  have  incidentally 
come  to  hand  are  subjoined  for  the  con- 
venience of  the  practitioner. 

In  Williams  v.  Boice  (N.  J.)  supra, 
it  was  held  that  the  right  to  maintain  a 
bill  in  equity  against  stockholders  who 
have  received  dividends  paid  out  of  the 
capital  of  the  corporation  is  not  barred 
by  lapse  of  time  in  analogy  to  the  bar  of 
the  Statute  of  Limitations,  the  court  say- 
ing: '^When  it  is  considered  that  the 
withdrawal  of  part  of  the  capital,  under 
pretense  of  a  division  of  profits  where 
there  are  no  profits  to  divide,  is  a  fraud 
on  the  creditors,  it  will  be  seen  at  once 
that  a  plea  of  such  limitation  could  not, 
except  under  peculiar  circumstances^  be 
successfully  interposed  to  bar  the  claim 
of  creditors  for  relief  against  the  doers 
of  or  participants  in  the  fmud.  The 
case  is  very  like  that  of  a  trustee  secret- 
ly applying  the  trust  property  to  his  own 
use.  He  cannot  thus  protect  himself 
against  ihe  claim  of  his  cestui  que 
trust." 
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But  the  statement  made  in  Williams  v. 
Boice,  supra,  is  treated  as  obiter  in  Millfi 
V.  Hendershot  (1905)  70  K.  J.  Eq.  258^ 
62  Atl.  542,  where  it  was  held  that  a  bill 
in  equity  could  not  be  maintained  fo 
subject  dividends  paid  out  of  capital  to 
the  payment  of  debts  of  the  corporation 
after  the  lapse  of  sis  years,  where  the 
stockholder  had  no  notice  that  the  divi- 
dends were  paid  out  of  the  capital  of 
the  company  instead  of  the  profits,  the 
court  saying:  "The  dividends  when  re- 
ceived were  received  as  his  own  money, 
and  the  receiver  can  be  entitled  to  their 
return  only  on  the  equitable  doctrine 
that,  being  in  fact  paid  from  tl^e  capi- 
tal,— ^a  fund  held  by  the  company  in 
trust  for  the  payment  of  debts, — the 
money  received  for  dividends,  being  in 
fact  capital,  was  impressed  with  this 
trust.  But  this  trust,  so  raised  by  the 
doctrines  of  the  court  of  equity,  belongs 
to  the  class  of  implied  or  constructive 
trusts,  and  as  to  such  trusts  the  general 
rule  is  that,  in  the  absence  of  fraud,  the 
Statutes  of  Limitations  are  applicable." 

And  in  other  cases  it  has  been  uni- 
formly held  that  lapse  of  time  may  pro- 
tect a  stockholder  who  has  received  his 
dividend  in  good  faith. 

The  trust  with  which  a  dividend  paid 
out  of  capital  is  affected  in  favor  of 
creditors  is  not  an  express  trust,  but  an 
implied  or  resulting  trust ;  and  hence  the 
right  to  enforce  it  may  be  barred  by 
lapse  of  time.  Hayden  v.  Thompson 
(1895)  17  C.  C.  A.  592,  36  TJ.  S.  App. 
361,  71  Fed.  60. 

Stockholders  who  have  received  an 
illegal  dividend  are  entitled  to  the  pro- 
tection of  the  Statute  of  Limitations. 
Dudley  v.  Price,  and  Lexington,  Life,  F. 
&  M.  Ins.  Go.  V.  Page  (Ky.)  supra. 

The  Statute  of  Limitations  begins  to 
run  in  favor  of  the  stockholders  from 
the  time  the  dividends  are  paid,  the 
corporation  having  a  right  of  action  fofr 
the  recovery  of  the  dividends  as  soon  as 
they  are  paid  over  to  the  stockholders; 
and  when  the  bar  becomes  complete 
against  the  corporation,  it  is  also  com- 
plete against  its  creditors.  Lexington 
Life  F.  A  M.  Ins.  Co.  v.  Page  (Ky.) 
supra. 

The  Statute  of  Limitations  begins  to 
run  in  favor  of  a  stockholder  who  re- 
ceived his  dividend  in  good  faith,  in  the 
honest  belief  that  he  was  justly  entitled 
to  it,  from  the  time  of  its  receipt,  and 
not  from  the  time  of  the  appointment 
of  a  receiver,  and  the  discovery  that  the 
other  assets  of  the  corporation  were  in"*- 

sufficient  to  pay  its  debts.     Hayden  v. 
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Thompson  (1896)  17  C.  C.  A.  692,  36 
U.  S.  App.  361,  71  Fed.  60. 

The  Statute  of  Limitations  begins  to 
run  in  favor  of  stockholders  who  re- 
ceived dividends  paid  out  of  capital 
without  knowledge  or  notice  that  they 
were  paid  illegally  from  the  time  of  pay- 
ment, and  not  from  the  time  when  credi- 
tors of  the  corporation  came  into  exist- 
ence and  acquired  a  standing  to  assail 
the-  unlawful  payment.  Detroit  Trust 
Co.  v.  Goodrich  (1913)  175  Mich.  168, 
141  N.  W.  882,  Ann.  Cas.  1916A,  821. 
The  court  said :  "We  are  convinced  that, 
upon  principle,  as  well  as  authority,  the 
innocent  stockholder  to  whom  dividends 
are  paid  in  impairment  of  capital  should 
receive  the  protection  of  the  statute.  If 
his  liability  to  return  such  dividends 
does  not  cease  at  the  end  of  the  statu- 
tory period  (six  years),  when  does  it 
ceas^f  Clearly  not  in  ten  or  even  twen- 
ty years.  He  may  have  received  his 
dividends  upwards  of  twenty  years  be- 
fore final  insolvency  of  the  corporation, 
and  may  even  have  sold  the  stock  it- 
self, and  yet,  under  the  theory  of  the 
complainant,  upon  insolvency  and  the  dis- 
covery of  tiie  fraud  or  mistake  of  the 
officers  of  the  corporation  in  declaring 
dividends  without  having  earned  them, 
he  could  be  called  upon  to  refund  the 
money  for  the  benefit  of  the  creditors 
who  became  such  priot  to  insolvency. 
Such  a  condition  would  be  intolerable, 
and  would  tend  to  destroy  confidence  in 
corporate  investments  and  to  disorganize 
business.  The  stockholders  who,  in  good 
faith,  receive  such  dividends,  must  stiU 
hold  them  as  a  trust  fund,  for  the  bene- 
fit of  creditors,  but  can  only  be  called 
upon  to  refund  them  if  the  action  is 
brought  within  six  years  from  the  date 
of  payment.  The  cause  of  action  arises 
at  tne  moment  of  payment,  and  the  right 
to  enforce  repayment  exists  in  someone 
at  all  times  thereafter  until  the  statute 
shall  have  run.  The  fact  that  some 
creditor  may  not  have  become  such  with- 
in six  years  of  the  unlawful  diversioli 
has  no  bearing  upon  the  question.'' 

The  ignorance  of  the  directors  with 
regard  to  the  right  of  the  corporation  to 
retain  the  dividends  cannot  be  relied  up- 
on to  prevent  the  running  of  the  statute 
in  favor  of  the  stockholders.  Lexington 
Life^  F.  ft  M.  Ins.  Co.  v.  Page  (Ky.) 
supra. 

In  Bowker  v.  HiU  (1879)  115  Fed. 
528,  it  was  held  that  the  cause  of  ac- 
tion given  by  the  Revised  Statutes  of 
Maine,  1867,  chap.  46,  §  34,  giving  judg-^ 
ment  creditors  of  a  corporation  a  bill 
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in  equity  to  reach  dividends  improperly 
paid;  does  not  accrue  until  execution 
against  the  corporation  is  returned  un- 


satisfied; and  therefore  that  the  Statute 
of  Limitations  does  not  begin  to  run 
until  such  time.  E.  S.  O. 


NEW  HAMPSHIRE  SUPREME 
COURT. 

FRANK  J.  GUEVIN 

V. 

MANCHESTER  STREET  RAILWAY. 
(—  N.  H.  — ,  99  Atl.  298.) 

Carrier  —  fender  projecting  from  car 

—  negligence. 

1.  A  street  car  company  may  be  found 
negligent  in  leaving  a  fender  projecting 
from  the  rear  of  the  car,  so  that  an  intend- 
ing passenger,  who  attempts  to  pass  around 
the  car  to  board  it,  falls  over  it,  to  his 
injury. 

For  other  cases,  see  Carriers,  II.  g,  i,  c,  in 
Dig,  l-SS  N,  8. 

Trial  —  Jury  —  negligence. 

2.  The  jury  must  determine  whether  or 
not  a  woman  who,  in  attempting,  with  a 
child  in  her  arms,  to  pass  around  the  rear 
of  a  standing  street  car  to  board  it,  in  a 
well  lighted  street,  falls  over  a  fender  pro- 
jecting from  the  car,  is  negligent. 

For  other  cases,  see  Trial,  II.  c,  8,  6,  (ZJ,  in 
Dig.  1-^2  N.  8. 

Husband  and  wife  —  loss  of  consortium 

—  right  of  recovery, 

3.  The  right  of  a  man  to  recover  damages 
for    loss   of   consortium,    including   loss   of 
services,  by  the  injury  of  his  wife,  is  not 
destroyed  by  the  Married  Women's  Acts. 
For  other  ea^es,  see  Husband  and  Wife,  III, 

a,  in  Dig.  1-52  N.  8. 

Negligence  —  injury  to  wife  —  recovery 
by  liusband. 

4.  That  one  in  inflicting  a  personal  injury 
upon  a  woman  cannot  foresee  that  her  hus- 
band will  suffer  loss  thereby  does  not  absolve 
him  from  liability  for  the  loss. 

For  other  oases,  see  Negligence,  I.  a,  in  Dig. 
1-52  N.  8. 

(November  8,  1916.) 

TRANSFER  by  the  Superior  Court  for 
Hillsborough  County  for  the  opinion 
of  the  Supreme  Court  upon  exceptions  by 
defendant,  after  a  denial  of  his  motion  for 
nonsuit  and  a  motion  to  set  aside  a  verdict 
in  plaintiff's  favor,  in  an  action  brought  to 
recover  damages  for  loss  of  the  services  and 
society  of   his  wife,   alleged   to  have   been 


caused  by  defendant's  negligence.  Excep- 
tions overruled. 

The  evidence  of  plaintiff  tended  to  prove 
injury  to  his  wife  in  October,  1911,  by 
stumbling  over  a  projecting  rear  fender  of 
defendant's  car  as  she  stepped  from  the 
curbing  toward  the  car  for  the  pufpose  of 
boarding  it.  A  suit  by  her  was  brought 
against  the  company,  which  was  tried  in 
1913,  resulting  in  a  verdict  in  defendant's 
favor.  Plaintiff  in  this  case  was  a  witness 
in  her  behalf.  A  few  months  later  this  ac- 
tion was  brought  by  him,  and  defendant,  at 
the  trial,  offered  to  show  the  result  of  the 
former  trial,  and  also  offered  in  evidence  the 
record  of  that  trial,  which  was  rejected,  and 
the  defendant  excepted. 

Defendant's  evidence  tended  to  show  that 
the  fender  had  been  put  back  in  place  be- 
fore starting  on  the  return  trip,  and  that 
it.  was  back  in  its  place  when  the  accident 
happened,  and  that  defendant's  wife  did  not 
come  in  contact  with  the  fender  or  any  part 
of  the  car. 

Further  facts  appear  in  the  opinion. 

Mr.  James  A.  Broderick,  for  plaintiff: 

There  was  evidence  of  negligence  on  the 
part  of  defendant. 

Call  V.  Portsmouth,  K.  k  Y.  Street  R.  Co. 
69  N.  H.  562,  46  Atl.  405;  Conway  v.  Lewis- 
ton  &  A.  Horse  R.  Co.  90  Me.  199,  38  Atl. 
110;  Gordon  v.  West  End  Street  R.  Co.  175 
Mass.  181,  55  N.  F.  990. 

The  jury  must  determine  whether  or  not 
Mrs.  Guevin  was  negligent. 

Nellis,  Street  Railways,  2d  ed.  §  516; 
Booth,  Street  Railways,  §  326. 

A  husband  has  a  right  of  action  for  loss 
of  consortium. 

Booth  V.  Manchester  Street  R.  Co.  73  N. 
H.  529^  63  Atl.  578;  Feneff  v.  New  York 
C.  &  H.  R.  R.  Co.  203  Mass.  278,  24  L.Rj\. 
(N.S.)  1024,  133  Am.  St.  Rep.  291,  89  N. 
£.  436;  Bolger  v.  Boston  Elev.  R.  Co.  205 
Mass.  420,  91  N.  E.  389;  Marri  v.  Stam- 
ford Street  R.  Co.  84  Conn.  9,  33  L.R.A. 
(N.S.)  1042,  78  Atl.  582,  Ann.  Gas.  1912B, 
1120;  Garrison  v.  Sun  Printing  k  Pub.  Aaso. 
207  N.  Y.  1,  45  L.R.A.(N,S,)  766,  100  N. 
£.  430,  Ann.  Cas.  1914C,  288;   Zolawenskt 


Note.  —  As  to  liability  of  carrier  to  a 
passenger  who  falls  over  fender,  see  note  to 
Powers  v.  Connecticut  Co.  26  L.R.A. (N.S.) 
406.  The  right  of  a  husband  to  recover  for 
loss  of  consortium  through  personal  injury 
to  wife  is  considered  in  the  notes  to  Marri 
V.  Stamford  Street  R.  Co.  33  L.R.A.(N.S.) 
1042,  and  Blair  v.  Seitner  Dry  Goods  Co. 
L.R.A.1917C. 


L.R.A.1915D,  524;  and  see  former  note  for 
references  to  annotations  of  analogous  ques- 
tions. 

Generally  as  to  loss  of  consortium  as  ele- 
ment of  damages  for  wrongful  death,  see 
annotation  following  Rogers  v.  Fancy  Farm 
Teleph.  Co.  L.R.Aa916D,  187. 
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▼.  Aberdeen,  72  Wash.  96,  129  Pac.  1090; 
Reeves  v.  Lute,  179  Mo.  App.  61,  162  S.  W. 
280;  Hermann  v.  Rhode  Island  Co.  36  R.  I. 
447,  90  Atl.  813;  Moody  ▼.  Southern  P. 
Co.  167  Cal.  786,  141  Pac.  388;  Roger  t. 
Fancy  Farm  Teleph.  Co,  160  Ky.  841,  L.R.A. 
1916D,  186,  170  S.  W,  178,  30  N.  C.  C.  A. 
103;  Chattanooga  v.  Carter,  132  Tenn.  609, 
179  S.  W.  127;  Little  Roek  Gas  4  Fuel  Co. 
▼.  Coppedge,  116  Ark.  334,  172  S.  W.  885; 
Blair  v.  Seitner  Dry  Goods  Co.  184  Mich. 
304,  L.RJk.l916D,  624,  161  N.  W.  724,  Ann. 
Cas.  1916C,  882 ;  Lane  v.  Steinejer,  —  Iowa, 
— ,  156  N.  W.  375. 

Messrs.  Jonea,  WanreiL,  Wilson,  A 
Manning,  for  defendant: 

There  was  no  evidence  to  warrant  a  find- 
ing ol  n^Hgenoe  on  the  part  ol  the  defend- 
ant. 

Gargan  v.  West  End  Street  R.  Co.  176 
Mass.  106,  49  L.RJL  421,  79  Am.  St.  Rep. 
298,  67  N.  £.  217  v  Whilt  v.  Public  Service 
Corp.  74  N.  J.  L.  141,  64  Atl.  972,  affirmed 
in  76  N.  J.  L.  729,  72  Atl.  420;  Powers  v. 
Connecticut  Co.  82  Conn.  665,  26,L.R.A. 
(N.8.)  406,  74  Atl.  931;  Call  v.  Portsmouth, 
le  4;  Y.  Street  R.  Co.  69  N.  H.  662,  46  Atl. 
406;  MacKenzie  v.  Union  R.  Co.  82  App. 
Div.  124,  81  N.  Y.  Supp.  748. 

Mrs.  Guevin  was  negligent  aa  a  matter 
of  law. 

Bonnin  v.  Boston  k.  M.  R.  Co.  77  N.  H. 
569,  94  Atl.  196;  Doucette  v.  Boston  &  M. 
R.  Co.  77  N.  H.  419,  92  AtL  738 ;  Smyth  v. 
Burgess  Sulphite  Fibre  Co.  76  N.  H.  403, 
74  Atl.  870;  Batchelder  ▼.  Boston  k  M*  R. 
Co.  72  N.  H.  628,  57  Atl.  026;  Gahagan  v. 
Boston  k  M.  R.  Co.  70  N.  H.  441,  55  L.R.A. 
426,  50  Atl.  146. 

The  wife's  n^ligence  bars  the  husband's 
recovery  to  the  same  extent  that  his  own 
would. 

Chicago,  B.  ft  Q.  R.  Co.  ▼.  Honey,  26 
L.R.A.  42,  12  C.  C.  A.  190,  %^  U.  S.  App. 
196,  63  Fed.  39. 

A  hus))and  has  no  right  of  recovery 
against  <me  who  negligently  injures  his 
wife,  except  for  his  expenditures  for  her 
cure. 

Feneff  v.  New  YM-k  C.  ft  H.  IL  R.  Co.  203 
Mass.  278,  24  L.R.A.(N.S.)  1024,  133  Am. 
St.  Rep.  291,  89  N.  E.  436;  Bolger  v.  Bos- 
ton Elev.  R.  Co.  205  Mass.  420,  91  N.  £. 
389;  Marri  v.  Stamford  Street  R.  Co.  84 
Conn.  9,  33  L.Rji.(N.S.)  1042,  78  Atl.  582, 
Ann.  Caa.  1912B,  1120;  Holbrook  v.  Hoi- 
brook,  74  N.  H.  801,  12  L.R.A.(N.S.)  768, 
66  Atl.  124;  Edgerly  v.  Barker,  66  N.  H. 
434,  28  L.R.A.  328,  31  AU.  ^00;  Frye 
V.  Hubbell,  74  N.  H.  368,  17  LwR.A.(N.8.) 
1197,  68  AtL  326;  Peirce  v.  Finerty,  76 
N.  H.  38,  29  L.R.A.(N.S.)  547,  76  Atl. 
194,  79  Atl.  23;  Goldman  v.  Cohen,  30 
Misc.  336,  63  N.  Y.  Supp.  459;  Taylor  v.' 
L.Rj\.19]7C. 


Thomas,  77  N.  H.  410,  92  Atl.  740;  Gar- 
land V.  Boston  ft  M.  R.  Co.  76  N.  H.  666, 
46  L.R.A.(N.S.)  338,  86  Atl.  141,  Ann. 
Cas.  1913E,  924;  Lockwood  v.  Dover,  73  N. 
H.  209,  61  AtL  32;  Hedding  v.  Gallagher, 
72  N.  H.  377,  64  L.R.A.  811,  67  AtL  225; 
Whitcomb  v.  New  York,  N.  H.  ft  H.  R.  Co. 
215  Mass.  440,  102  N.  E.  663;  Strout  v. 
Kansas  City  Terminal  R.  Co.  172  Mo.  App. 
US.  157  S.  W.  1019;  Warth  v.  County  Ct 
71  W.  Va.  184,  76  S.  E.  420;  Kirkpatrick 
V.  Metropolitan  Street  R.  Co.  129  Mo.  App. 
524,  107  S.  W.  1026, 

Peaalee,  J.,  delivered  the  opinion  of  the 
court: 

1.  It  could  be  found  from  the  evidence 
that  the  fender  projected  unnecessarily,  that 
the  defendant  knew  fenders  ought  not  to  so 
project^  and  that  it  was  an  instrumentality 
wholly  within  the  defendant's  control.  From 
this  it  could  be  found  that  the  defendant 
was  responsible  for  the  condition  there 
created.  Boucher  v.  Boston  ft  M.  R.  Co. 
76  N.  H.  91,  95,  34  L.R.A.(N.S.)  728,  79 
AU.  993,  Ann.  Cas.  1912B,  847. 

The  projecting  fender  waa  an  unusual 
encumbrance  of  the  street.  It  appeared 
from  the  defendant's  evidence  that  rear  fen- 
ders were  customarily  pushed  in  so  that 
travelers  passing  the  rear  of  the  car  had  no 
occasion  to  be  on  their  giiard  against  such 
obstruction.  It  is  a  matter  of  common 
knowledge  that  travelers  on  foot  who  have 
occasion  to  cross  a  street  do  not  confine 
themselves  to  the  use  of  crosswalks^  and 
that  when  they  must  diverge  from  «  straight 
course  they  make  the  divergence  as  small 
as  possible.  Hence  it  could  be  found  that 
the  defendant  ought  to  have  anticipated 
that  persons  on  the  north  side  of  Manches- 
ter street  who  wished  to  board  this  car 
would  cross  close  to  the  rear  thereof  in  or- 
der to  reach  the  open  door  on  the  southerly 
side.  There  was  sufficient  evidence  of  the 
defendant's  fault. 

Whether  the  plaintiff's  wife,  when  cross- 
ing the  street  in  the  nighttime,  in  the  man- 
ner above  indicated,  and  carrying  a  child 
weighing  22  pounds  in  her  arms,  ought  to 
have  noticed  and  avoided  the  unusual  en- 
cumbrance was  also  a  question  for  the  jury. 
It  is  true,  as  the  defendant  argues,  that  the 
fender  was  as  much  a  part  of  the  car  as 
the  vestibule;  but  the  distinction  between 
the  obligation  to  see  and  avoid  a  structure 
as  large  and  visible  as  a  house,  and  that  to 
ascertain  the  presence  of  a  small  and  unob- 
trusive piece  of  iron  located  a  few  inches 
above  the  ground  is  too  manifest  to  require 
elaboration.  The  question  whether  her 
negligence  would  bar  the  present  action  has 
not  been  considered. 

2.  It  is  also  urged  that  a  nonsuit  should 
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have  been  ordered  upon  the  ground  that  the 
husband  has  now  no  action  for  the  loss  of 
consortium  caused  by  injuries  negligently 
inflicted  upon  his  wife.  It  was  held  other- 
wise in  Booth  V.  Manchester  Street  R.  Co. 
73  N.  H.  629,  63  Atl.  678;  but  in  view  of 
the  facts  that  one  of  the  authorities  then 
cited  by  the  court  (Kelley  v.  New  York,  N. 
H.  &  H.  R.  Co.  168  Mass.  308,  38  L.R.A. 
631,  60  Am.  St.  Rep.  397,  46  N.  E.  1063) 
has  since  been  overruled  (Fenelf  v.  Ne^ 
York  C.  &  H.  R.  R.  Co.  203  Mass.  278,  24 
L.R.A.(N.S.)  1024,  133  Am.  St.  Rep.  291, 
89  N.  E.  436 ;  Bolger  v.  Boston  Elev.  R  Co. 
205  Mass.  420,  91  N.  E.  380;  Whitcomb  v. 
New  York,  N.  H.  &  H.  R.  Co.  215  Mass,  440, 
102  N.  E.  663),  and  that  the  Connecticut 
court  has  followed  these  later  cases  (Marri 
Y.  Stamford  Street  R.  Co.  84  Conn.  9,  33 
L.R.A.(N.S.)  1042,  78  Atl.  682,  Ann.  Caa. 
1912B,  1120),  the  subject  has  been  re-ex- 
amined. 

Two  main  reasons  are  stated  in  these  last 
cases,  and  in  argument  here,  for  the  posi- 
tion taken.  It  is  said  that  the  common-law 
action  for  injuries  to  the  husband's  right 
called  the  consortium  was  based  upon  loss 
of  service,  and  that  while  other  elements 
might  be  considered  in  aggravation  of  dam- 
ages, they  did  not  constitute  a  cause  of  ac- 
tion; that  unless  loss  of  service  were  shown 
no  recovery  could  be  had.  No  authority  is 
cited  to  sustain  this  position.  It  seems  to 
be  conceded  that  none  exists.  But  the  argu- 
ment is  advanced  that  the  state  of  the  law 
and  of  society  was  such  that  this  must  have 
been  so,  and  it  is  pointed  out  that  no  early 
case  upholding  such  a  recovery  is  to  be 
found.  It  is  apparently  true  that  no  posi- 
tive statement  upon  the  subject,  one  way 
or  the  other,  is  contained  in  the  early  au- 
thorities. But  much  is  to  be  found  which 
is  highly  signiAcant,  and  which  tends  to 
the  conclusion  that  there  was  no  such  limi- 
tation upon  the  right. 

The  action  itself  was  per  quod  consortium 
amisit,  not  per  quod  servitum.  Loss  of 
service  as  the  only  basis  of  legal  right  was 
then  recognized  ajid  discussed  in  cases  for 
the  seduction  of  a:  child  or  servant,  but  no- 
wliere  is  such  a  statement  found  as  to  the 
right  of  a  husband  to  recover  for  injuries 
to  his  wife.  Undoubtedly  the  term  "con- 
sortium" included  service,  but  it  also  in- 
cluded society,  comfort,  and  the  sexual 
rights.  In  no  early  case  is  there  a  sugges- 
tion that  any  one  of  these  is  superior  to 
any  other  as  a  basis  for  legal  redress. 

The  husband  recovered  "sur  le  Prejudice 
que  le  Baron  ad  sustaine,  viz. — leperder  del' 
company  et  comfort  que  un  Feme  port  a  sa 
Baron."  Guy  v.  Lusy,  2  Rolle,  Rep.  51,  81 
Eng.  Reprint,  653.  Tlie  action  was  "for  the 
particular  loss  of  the  husband,  for  that  he 
L.R.A.1917C. 


lost  the  company  of  his  wife,  f6T  which  he 
shall  have  this  action,  as  the  master  shall 
have  for  the  loss  of  his  servant's  services." 
S.  c.  sub  nom.  Guy  v.  Livesey,  Cro.  Jac.  501, 
79  Eng.  Reprint,  428. 

At  a  later  date,  in  a  suit  for  negligently 
overturning  a  stagecoach,  whereby  the  plain- 
tiff was  injured  and  his  wife  was  killed 
"it  appeared  that  the  plaintiff  was  much 
attached  to  his  deceased  wife;  and  that,  be- 
ing a  publican,  she  had  been  of  great  use 
to  him  in  conducting  his  business.  But 
Lord  EUenborough  said  the  jury  could  only 
take  into  consideration  the  bruises  which 
the  plaintiff  had  himself  sustained,  and  the 
loss  of  his  wife's  society,  and  the  distress 
of  mind  he  had  suffered  on  her  account 
from  the  tiine  of  the  accident  till  the  mo- 
ment of  her  dissolution."  Baker  v.  Bolton, 
1  Campb.  493. 

The  same  general  rule  was  long  ago  ap- 
plied in  this  state  in  an  action  for  negli- 
gence. "The  damages  to  her  husband,  from 
tlie  loss  of  h^  services  and  society,  and  the 
expenses  of  her  cure,  follow  uniformly  and 
by  legal  necessity  from  the  relation  of  hus- 
band and  wife,  which  entitles  him  to  her 
services  and  society,  and  charges  him  with 
her  support."  Hopkins  v.  Atlantic  A  St. 
L.  R.  Co.  86  N.  H.  9,  14,  72  Am.  Dec.  287. 

These  and  other  cases  fully  justify  the 
statement  in  Marri  v.  Stamford  Street  R. 
Co.  84  Conn.  9,  13,  S3  L.R.A.(N.g.)  1042, 
78  Atl.  683,  Ann.  Cas.  1912B,  1120,  that 
"the  law  has,  however,  never  been  solicitous 
to  distinguish  between  these  different  ele- 
ments of  damage  or  to  separate  -them. 
.  .  .  The  older  and  more  recent  text- 
writers  unite  in  stating  that  in  an  action 
per  quod  consortium  amisit  recovery  might 
properly  be  had  for  the  husband's  loss, 
whether  it  partook  of  the  one  character  or 
the  other.**    84  Conn.  p.  14. 

The  several  rights  involved  all  stood 
alike,  and  the  conclusion  seems  irresistible 
that  the  existence  of  any  of  them  was  suffi- 
cient. In  cases  for  the  seduction  of  a  daugh- 
ter the  law  did  take  pains  to  distinguish, 
for  the  reason  that  loss  of  service  was 
thought  to  be  essential  to  the  maintenance 
of  the  action,  although  the  substantial  dam- 
ages might  be  of  another  character.  No 
such  reason  existing  here,  there  would  be 
no  occasion  to  call  attention  to  a  distinc- 
tion which  did  not  exidt.  Upon  the  whole 
matter,  it  is  reaeonfitbU  to  conclude  that 
the  theory  that  there  can  be  no  recovery 
for  loss  of  consortium  without  proving  loss 
of  service  is  the  modern  idea. 

But  if  lose  of  service  is  essential,  the 
cause  of  action  has  not  been  destroyed,  since 
some  right  to  service  still  remains  in  the 
husband.  As  to  this  it  is  urged  that  the 
husband's  right  is  not  now  entitled  te  pro- 
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tection  in  this  class  of  ciiaea  because  ilie 
right  is  merely  one  to  receive  services  volun- 
tarily rendered;  that  the  wife  is  not  now 
obliged  to  work  lor  him;  and  as  he  cannot 
demand  her  services,  neither  should  he  be 
allowed  to  complain  of  being  deprived  of 
them.  But  he  had  no  higher  right  at  com- 
mon law.  While  the  books  abound  in  state- 
ments that  the  wife's  services  are  the  hus- 
band's, and  that  it  is  her  duty  to  rend^ 
them  to  him,  he  had  no  legal  remedy  if  she 
chose  to  refuse  performance  of  that  duty. 
His  legal  right  as  against  her  was  to  such 
services  as  she  chose  to  perform  for  him 
and  to  the  proceeds  of  such  service  as  she 
chose  to  perfonn  for  others.  This  right 
was  based  entirely  upon  an  unenforceable 
obligation  upon  her  part.  His  right  to  en- 
force obedience  by  personal  chastisement 
had  disappeared  long  before  the  adoption  of 
the  Married  Women's  Acts.  Even  in  Black- 
stone's  day  it  was  only  the  lower  classes 
who  still  claimed  and  exercised  "their 
ancient  privilege."  1  Bl.  Com.  445.  For 
her  refusal  to  perform  there  was  no  remedy. 
Notwithstanding  this,  the  husband  has  al- 
ways been  entitled  to  recover  from  third 
persons  whose  wrongful  acts  rendered  her 
less  capable  of  performance.  "He  retains 
the  unmodified  right  to  her  conjugal  society, 
even  if  her  refusal  to  recognize  this  right 
affords  him  no  ground  for  an  absolute  di- 
vorce, and  he  may  recover  damages  for  loss 
of  consortium  when  caused  by  injuries  to 
her  person  through  the  wrongs  of  others, 
as  well  as  for  criminal  conv^sation."  Nolin 
Y.  Pearson,  191  Mass.  283,  286,  4  L.R.A. 
(N.S.)  643,  114  Am.  St.  Rep.  605,  77  N.  E. 
891,  6  Ann.  Gas.  658. 

To  dispose  of  this  feature  of  the  situa- 
tion, it  is  argued  that  a  new  distinction 
should  now  be  made  between  the  husband's 
right  to  recover  for  intentional  and  unin- 
tentional injuries  to  his  marital  rights.  It 
is  conceded  that  some  right  still  exists;  but, 
because  the  original  right  baa  'been  reduced 
by  the  Married  Women's  Aota,  it  is  held 
that  the  right  to  recover  for  a  negligent  in- 
jury to  it  has  been  taken  away.  And  this, 
too,  in  view  of  the  fact  that  the  service 
wKich  still  belongs  to  the  husband  is  the 
same  service  "which  the  law  had  in  con- 
templation" when  the  admittedly  sound  rule 
permitting  a  recovery  was  announced. 

The  Married  Women's  Acts  do  not  deal 
with  the  remedies  of  which  the  husband 
may  avail  himself.  So  far  as  his  rights 
still  exist,  he  has  all  the  remedy  he  ever 
had.  If  a  substantial  part  of  a  former  right 
is  left,  the  old  remedy  remains  also.  The 
only  sound  reason  for  denying  the  remedy 
is  that  the  right  no  longer  exists. 

The  term  "oonaortium,"  as  used  at  the 
common  law  to  describe  the  husband'a  marl- , 
L.R.A.1917C. 


tal  rights,  included  three  elements, — eerrice, 
society,  and  sexual  intercourse.  It  is  eon- 
ceded  everywhere  that  any  injury  to  or  de- 
tention of  the  wife  which  interfered  with 
the  first  of  these  rights  gave  the  husband  a 
cause  of  action,  as  did  the  infringement  of 
the  last  by  the  debauchment  of  the  wife. 
Until  within  recent  years  all  American 
courts  have  assumed  and  held  that  injuries 
to  the  second  element  were  also  entitled  to 
protection.  The  great  weight  of  authority 
is  still  the  same  way.  "From  before  the 
days  of  Blackstone  down  to  the  present 
time,  the  authorities,  English  and  Ameri- 
can, are,  without  well-oonsidered  exceptions, 
.  .  .  to  the  effect  that  the  husband's  re- 
covery is  for  the  loss  or  impairment  of  his 
right  to  conjugal  society  and  assistance; 
and  ordinarily,  where  the  word  'services'  is 
used,  it  signifies  wifely  services,  such  as 
are  due  from  her,  and  includes  the  idea  of 
her  society."  Selleck  v.  Janesville,  104  Wis. 
570,  47  L.R.A.  691,  76  Am.  St.  Bep.  892, 
80  N.  W.  944. 

The  Massachusetts  court  has  put  the  mat- 
ter even  more  strongly.  ^A  husband  is 
not  the  master  of  his  wife,  and  can  main- 
tain no  action  for  the  loss  of  her  services 
as  his  servant.  His  interest  is  expressed 
by  the  word  'consortium' — ^the  right  to  the 
conjugal  fellowship  of  the  wife,  to  her  com- 
pany, co-operation,  and  aid  in  every  con- 
jugal relation."  Bigaouette  v.  Paulet,  134 
Mass.  123,  124,  45  Am.  Rep.  307. 

But,  in  reliance  upon  dicta  of  English 
judges,  a  Canadian  judge  denied  the  right, 
in  1897.  Lellis  v.  Lambert,  24  Ont.  App. 
Rep.  653.  Opinion  of  Osier,  J.  A.  How  for- 
eign the  whole  viewpoint  of  the  opinion  is 
to  that  obtaining  this  side  of  the  border  is 
shown  by  the  statement  that  "the  action  of 
the  husband  against  the  adulterer  of  one 
which  has  always  been  regarded  as  a  blot 
upon  English  jurisprudence  and  social  man- 
ners." Id.  662.  Approaching  the  question 
in  this  attitude  of  mind,  it  was  natural 
that  the  husband's  right  of  action  for  alien- 
ation of  affections  should  be  denied.  "The 
loss  of  a  wife's  affections,  not  brought  about 
by  some  act  on  the  defendant's  part  which 
necessarily  caused  or  involved  the  loss  of 
her  consortium,  never  gave  a  cause  of  ao- 
tlon  to  the  husband.  His  wife  might  permit 
an  admirer  to  pay  her  attentions,  freqnewt 
her  society,  vi^  at  her  home,  spend  his 
money  upon  her,  and  by  such. means  alien- 
ate her  affections  Irom  him,  resnlting  even 
in  her  refusal  to  live  with  him^  and,  se'far 
as  she  could  bring  it  about,  in  the  breaking 
up  of  his  home,  and  yet,  there  b^ng  no 
adultery,  and  no  'procuring  and  enticing'  or 
'harbouring  and  secreting'  of  the  wife, 
no  action  lay  at  the  suit  of  the  husband 
a^inst  the  man.^i  Id.  ft64« 
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These  Btatemento  liave  been  treated  as 
though  they  were  the  ground  of  the  deci- 
sion. They  were  not.  They  ere  merely  the 
views  of  Mr.  Justice  Osier.  The  other  two 
judges  who  delivered  opinions  expressly  put 
their  conclusion  upon  the  ground  that  the 
common  law  gave  the  wife  no  such  action 
nor  had  the  Canadian  statute  done  so.  They 
express  no  concurrence  in  the  views  of 
Justice  Osier,  although  he  concurs  in  theirs. 

In  Houghton  v.  Rice,  174  Mass.  366,  47 
L.R.A.  310,  76  Am.  St.  Rep.  351,  54  N.  E. 
843,  the  case  is  relied  upon  as  holding  that 
there  was  no  action  for  alienation  of  affec- 
tions at  common  law.  That  was  a  suit  bv 
the  wife,  and  Lellis  v.  Lambert  is  authority 
for  the  proposition  that  she  had  no  such 
action.  But  in  Houghton  v.  Rice  the  court 
brushed  aside  all  common-law  distinction 
between  husband  and  wife  in  this  respect, 
and  declared  that  even  the  husband  had  no 
cause  of  action.  As  in  the  opinion  of  Jus- 
tice Osier,  the  later  case  is  barren  of  au- 
thority for  the  assertion  made.  Houghton 
y.  Rice  and  the  dicta  in  Lellis  v.  Lambert 
are  the  only  foundation,  so  far  as  authority 
is  relied  upon,  for  the  underlying  theory 
upon  which  the  late  Massac^husetts  and  Con- 
necticut cases  are  based. 

The  suggestion  that  the  late  American 
authorities  permitting  a  recovery  in  this 
class  of  cases  treat  the  term  "consortium" 
as  excluding  the  idea  of  service  involves  a 
misconception  of  the  well-considered  cases. 
What  these  authorities  hold  is  that  there 
may  be  an  actionable  wrong  to  the  right  of 
consortium  without  loss  of  service,  in  the 
ordinary  sense  of  the  term.  This  certainly 
has  always  been  the  law  as  to  actions  for 
criminal  conversation  {Bigaoulette  v.  Pau- 
let,  134  Idass.  123,  45  Am.  Rep.  307),  and 
it  by  no  means  involves  the  proposition 
that  service  is  not  included  in  the  general 
idea  of  consortium.  Because  damages  may 
be  recovered  for  impairment  of  one  element 
of  a  general  right,  it  does  not  follow  that 
there  are  not  other  elements  equally  pro- 
tected by  the  law.  And  the  abolition  or 
modification  of  one  element  by  legislative 
action  ought  not  to  be  treated  as  destroying 
or  impairing  other  elements.  Nolin  v.  Pea^r- 
Bon,  191  Mass.  283,  4  L.ItA.(N.S.)  643,  114 
Am.  St.  Rep.  605,  77  N.  E.  890,  6  Ann.  Cas. 
658. 

It  is  further  urged  that  as  to  the  incidents 
of  consortium  other  than  service  the  common 
law  gave  a  remedy  for  their  destruction,  but 
none  for  their  impairment.  On  its  face  the 
proposition  seems  at  variance  with  the  gen- 
eral policy  of  the  law.  If  a  husband  is  en- 
titled to  his  wife's  affections  and  to  recover 
compensation  from  him  who  steals  them, 
reason  and  justice  seem  to  require  that  he 
should  be  entitled  to  damages  from  one 
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whose  illegal  efforts  in  the  same  direction 
are  partly  successful.  Indeed,  it  might  be  a 
diflicult  matter  to  define  what  was  meant  by 
total  alienation.  Must  the  state  of  the 
wife's  mind  be  one  of  active  dislike  for  the 
husband  ?  Must  it  be  certain  the  alienation 
is  permanent?  Will  utter  indifference  to 
him  be  sufficient?  Or  would  a  remaining  re- 
gard like  that  for  mankind  in  general  de- 
feat the  action  ? 

In  the  matter  of  her  society  and  comfort, 
other  similar  questions  arise.  And  there  is 
one  satisfactory  and  logical  answer  to  them 
all.  The  husband  is  entitled  to  the  whole 
of  his  wife's  marital  affection,  and  to  the 
whole  of  such  society  and  comfort  as  her 
physical  state  and  mental  attitude  render 
her  capable  of  affording  him.  He  who  steals 
any  substantial  part  of  that  affection,  or  dis- 
ables her  physically  or  mentally  from  ren- 
dering such  aid  and  comfort,  is  guilty  of  an 
infringement  of  the  husband's  rights,  and 
should  be  required  to  make  compensation. 
No  case  holding  the  contrary  has  been  found, 
save  those  which  have  been  decided  within 
twenty  years. 

The  statement  in  Marri  v.  Stamford  Street 
R.  Co.  that  the  acts  complained  of  "must  be 
necessarily  destructive  of"  the  right«  in- 
volved is  contradicted  by  other  cases  in  the 
same  state.  Precisely  the  reverse  of  this 
proposition  was  decided  to  be  the  law  in 
an  earlier  Connecticut  case.  The  question 
was  directly  involved,  and  the  case  is  ap- 
parently approved  in  the  one  above  cited. 
The  suit  was  for  alienation  of  a  husband's 
affections,  accompanied  by  adultery.  It  was 
urged  as  a  defense  that  the  plaintiff  and 
her  husband  continued  to  live  together  as 
husband  and  wife.  "Whatever  may  have 
been  the  measure  or  quality  of  the  remnant 
of  conjugal  affection  and  society  permitted 
to  the  plaintiff  by  thie  defendant,  as  a  mat- 
ter of  fact,  and  of  law  as  well,  the  plaintiff 
has  been  deprived  of  the  conjugal  affection 
and  society  which  the  marriage  contract  en- 
titled her  to  enjoy  and  required  her  husband 
to  give;  ...  a  valuable  right,  absolute- 
ly sole  in  her  and  incapable  of  division,  has 
been  injured."  Foot  v.  Card,  68  Conn.  1, 
6  L.R.A.  829,  18  Am.  St.  Rep.  258,  18  Atl. 
1027. 

The  short  answer  to  the  contention  now 
under  consideration  is  well  stated  by  Rowell, 
J.,  in  Fratrini  v.  Caslini,  66  Vt.  273,  44  Am. 
St.  Rep.  843,  29  Atl.  252:  "As  to  the  claim 
that  there  is  no  such  thing  as  a  partial 
alienation  of  affections,  it  is  enough  to  say 
that  experience  and  observation  show  the 
fact  to  be  far  otherwise.** 

The  other  argument  chiefly  relied  upon  is 
that  if  this  action  is  sustained  the  def^id- 
ant  will  be  subject  to  the  jpayment  of 
double  damages.    Since  she  tkn  sue  and  be 
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sued  '*a8  if  sbe  were  unmarried"  ( Pub.  Stat. 
«hap.  176,  §  2),  it  is  argued  that  her  dam- 
ages will  be  measured  without  regard  to  her 
marital  status.  This  involves  a  misconcep- 
tion of  the  true  measure  of  her  damages. 
She  is  to  recover  for  injury  to  the  rights 
given  to  her  "as  if  she  were  unmarried-/' 
but  this  does  not  mean  that  she  has  been 
devested  of  all  marital  duties  and  obliga- 
tions, either  legally  or  morally.  The  statute 
does  not  profess  to  create  new  rights,  but 
to  give  to  the  wife  the  rights  which  her  hus- 
band theretofore  could  claim  through  her, 
or  to  give  vitality  to  rights  theretofore  dor- 
mant because  of  her  inability  to  sue.  It 
does  not  undertake  to  transfer  from  husband 
to  wife  rights  which  were  theretofore  his 
in  the  strict  sense;  that  is»  rights  for  the 
violation  of  which  he  must  sue  at  common 
law  Avithout  joining  her  as  plaintiif.  Her 
services  for  others  were  of  the  class  in  which 
she  might  be  joined  as  plaintiff.  Weller  ▼. 
Baker,  2  Wils.  414,  424,  95  Eng.  Heprint, 
892.  But  her  services  for  him  were  not.  *'If 
the  battery,  imprisonment,  or  malicious 
prosecution  of  the  wife  deprive  the  husband 
for  any  time  of  her  company  or  assistance, 
or  occasion  him  expense,  he  may  and  ought 
to  sue  separately  for  such  consequential  in- 
juries." 1  Chitty,  PI.  83.  These  latter 
rights  remain  in  the  husband.  He  is  still 
liable  for  her  support,  and  has  the  right  to 
expect  that  she  will  render  for  him  those 
services  which  practically  every  wife  does 
render  in  a  greater  or  less  degree.  So  far 
as  the  evidence  shows  a  probability  that 
those  services  would  have  been  performed 
but  for  the  injury,  the  loss  is  the  husband's. 
Filer  v.  New  York  C.  R.  Co.  49  N.  Y.  47,  10 
Am.  Rep.  327,  5  Am.  Neg.  Gas.  151. 

Her  recovery  is  limited  because  of  the  fact 
that  the  loss  of  that  part  of  her  capacity  to 
earn  money  is  not  a  damage  to  her.  As  to 
that,  she  has  lost  nothing  which  was  of 
value  to  her.  *'If  she  is  interfered  with  in 
her  business  transactions,  and  for  that  rea- 
son unable  to  earn  what  she  otherwise  would 
have  earned,  the  damage  is  personal  to  her." 
Normile  v.  Wheeling  Traction  Co.  57  W.  Va. 
132,  68  L.R.A.  901,  49  S.  E.  1030.  But  if 
she  voluntarily  performed  services  for  her 
husband,  the  impairment  of  capacity  "was 
his  loss,  and  not  that  of  his  wife."  Standen 
V.  Pennsylvania  R.  Co.  214  Pa.  189,  200,  63 
Atl.  467,  6  Ann.  Gas.  408.  "The  wife  has 
the  same  right  to  give  to  her  husband  her 
services  either  in  the  household  or  in  his 
business  as  she  had  before  the  passagv  of 
the  statute,  and  the  same  obligation  rests 
upon  her  to  discharge  her  duty  to  her  hus- 
band. .  .  .  There  might  be  circumstances 
existing  which  would  entitle  the  wife,  in  an 
action  for  damages,  to  recover  for  the  value 
of  her  own  sendees.  .  .  .  £n  other  werds, 
L.RJk.l917G. 


the  husband  is  entitled  to  recover  for  the 
damage  sustained  on  account  of  the  loss  of 
the  services  of  the  wife,  and  the  value  of  her 
services,  and  lose  sustained  by  reason  of  her 
inability  to  perform  them  must  necessarily 
depend  on  the  character  and  value  of  the 
services  which  she  is  capable  to  perform,  and 
is  accustomed  to  perform  for  the  husband." 
Citizens'  Street  R.  Go.  v.  Twiname,  121  Ind. 
376,  7  L.R.A.  352,  23  N.  E.  159. 

The  rule  as  to  her  damages  is  not  pecul- 
iar to  the  relation  of  husband  and  wife.  It 
may  apply  to  any  person  so  circumstanced 
that  there  is  no  probability  he  or  she  would 
ever  desire  to  use  for  profit  the  power  lost 
or  impaired.  It  may  apply  in  the  case  of  a 
man  as  well  as  in  that  of  a  woman.  Sup- 
pose a  father  who  is  without  means  lives 
with  his  son,  who  provides  the  father  with 
every  luxury,  and  will  probably  continue  to 
do  so.  The  father's  injury  renders  him  in- 
capable of  hard  manual  labor.  But  for  it, 
he  could  have  worked  as  a  ditcher  and 
earned  $2  a  day.  He  is  not  entitled  to  sub- 
stantial damages  on  this  account,  for  the 
simple  reason  that  this  loss  is  to  him  no  sub- 
stantial injury.  So  it  would  be  with  a 
daughter  who  lived  with  wealthy  parents 
and  neiUier  performed  nor  was  likely  to 
perform  manual  labor,  because  of  her  family 
relations.  And  so  it  must  be  with  the  wife 
who  lives  with  her  husband,  cares  for  his 
household,  and  will  continue  to  do  so  as  long 
as  the  relation  exists.  True  it  is  that  she 
might  abandon  her  family  duties  and  earn 
money,  as  in  the  supposed  cases  the  father 
or  the  daughter  might.  But  the  evidence 
not  warranting  a  finding  that  they  would 
have  done  so  but  for  the  accident,  there  is 
no  proof  of  loss  resulting  to  any  one  of  them 
on  this  account. 

The  rule  under  the  statute  creating  lia- 
bility for  wrongfully  causing  death  (Carney 
V.  Concord  Street  R.  Go.  72  N.  H.  364,  67 
Atl.  218;  Imbriani  v.  Anderson,  76  N.  H. 
491,  84  Atl.  974)  has  no  application  to  this 
class  of  cases.  That  statute  in  terms  makes 
earning  capacity  the  test,  and  in  that  re- 
spect differs  from  the  common  law.  See  Dil- 
lon V.  Hudson,  P.  &  S.  Electric  R.  Co.  73  N. 
H.  367,  368,  62  Atl.  93. 

The  argument  from  the  assumption  that 
the  wife  will  recover  for  all  loss  of  capacity 
to  earn  money  has  no  force  here  because  the 
true  rule  is  that  she  does  not  so  recover. 
The  aggregate  amount  of  the  verdicts  recov- 
ered by  the  husband  and  wife  on  account  of 
loss  of  her  capacity  for  service  is  only  equal 
to  the  total  loss  of  capacity.  What  she  re- 
covers for  he  does  not,  and  vice  versa.  Stan- 
den V.  Pennsylvania  R.  Co.  214  Pa.  189,  68 
Atl.  467,  6  Ann.  Cas.  408. 

It  Is  said  also  that  to  permit  the  hue* 
band  to  recover  in  this  class  of  cases  "car- 
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ries  l^al  refinement  too  far  into  the  region 
of  the  Unpractical,  in  an  attempt  to  save  a 
principle  which  does  not  belong  to  condi- 
tions which  now  exist."  That  "tlie  law  has 
never  undertaken  any  such  investigations, 
has  never  countenanced  any  attempt  to 
measure  pecuniarily  such  a  loss."  Marri  v. 
Stamford  Street  R.  Co.  supra,  64  Conn.  23, 
33  L.R.A.(N.S.)  1042,  78  Atl.  587,  Ann.  Cas. 
1912B,  1120.  If  this  were  true,  it  would 
follow  that  there. could  no  longer  be  a  re- 
covery for  loss  of  society  in  suits  for  entice- 
ment and  the  like.  If  the  law  never  under- 
takes such  investigation  nor  countenances 
any  attempt  to  measure  the  value  of  this 
right,  of  course  compensation  can  never  be 
awarded  for  its  loss  or  impairment.  The 
case  of  Foot  v.  Card,  58  Conn.  1,  6  L.R.A. 
829,  18  Am.  St.  Rep.  258,  18  Atl.  1027,  shows 
that  the  law  is  otherwise  in  Connecticut, 
and  the  Massachusetts  authorities  are  the 
same  way. 

Another  suggestion  is  that  as  the  wife's 
disposition  towards  her  husband  has  not 
been  changed,  he  ought  not  to  be  heard  to 
complain  that  she  has  been  rendered  inca- 
pable of  doing  for  him  the  household  duties 
she  would  willingly  perform  if  she  could. 
The  mere  statement  of  the  argument  dis- 
closes it  unsound  logic;  and  it  seems  espe- 
cially ill  adapted  to  fortify  the  argument 
that  recovery  must  be  refused  because  the 
elements  of  damage  claimed  are  too  refined 
for  legal  mensuration.  The  wife's  affections 
are  certainly  more  difficult  to  translate  into 
terms  of  money  value  than  are  her  house- 
hold services,  and  the  argument  that  the 
more  easily  valued  element  cannot  be  valued 
because  the  more  difficult  to  value  is  not  in- 
volved in  the  computation  carries  no  weight. 

That  the  damage  to  this  plaintiff  could 
not  have  been  foreseen  by  the  defendant  is 
not  a  defense.  The  test  in  cases  for  negli- 
gence is  to  inquire  whether  the  resulting 
damage  was  ''a  direct  consequence  of  the  de- 
fendants' tortious  act,  witliout  regard  to 
whether  the  particular  damage  could  or 
could  not  have  been  foreseen  by  thent." 
VVhittemore  v.  Boston  &  M.  R.  Co.  77  K  H. 
61,  63,  86  Atl.  826. 

Finally  it  is  said  that  if,  in  view  of 
modern  statutes,  the  husband  can  stUI  recov- 
er for  injuries  negligently  inflicted  upon  the 
wife,  it  must  follow  that  she  can,  in  like 
manner,  recover  for  injuries  to  him.  The 
question  is  not  here  involved  except  incident- 
ally and  as  a  test  for  the  soundness  of  the 
conclusions  reached.  But  it  may  be  re- 
marked that  notwithstanding  the  changes 
which  have  been  made,  the  husband  is  still 
the  head  of  the  family,  and  in  many  ways 
represents  its  interests.  For  example,  it  is 
not  likely  to  be  claimed  that  the  wife  tlow 
has  the  same  right  as  the  husband  to  aue 
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I  for  the  seduotion  of  their  daughter^  Agiain, 
the  duty  to  support  the  wife  rests  upon  him, 
and  she  has  in  this  way  a  substantial, 
though  indirect,  interest  in  what  he  recovers. 

The  general  question  has  been  examined 
and  considered  independently  of  the  authori- 
ties in  this  jurisdiction.  Historically,  upon 
the  authorities  at  large  and  upon  principle, 
it  seems  to  be  well  settled  that  the  husband's 
action  for  negligent  injury  to  the  consortium 
was  not  dependent  upon  his  proving  loss  of 
service,  that  any  substantial  injury  to  mari- 
tal rights  is  actionable,  that  the  husband 
still  has  a  limited  but  yet  substantial  right 
to  the  wife's  services,  and  that  the  applica- 
tion of  the  true  rule  of  damages  does  not 
permit  any  double  recovery.  The  decision  in 
Booth  V.  Manchester  Street  R.  Co.  73  N.  H. 
£29,  63  Atl.  678,  is  reaffirmed. 

3.  The  record  of  the  trial  of  the  wife's 
suit  for  damages  caused  to  h^  by  the  same 
accident  was  offered  to  show  that  certain  ex- 
penses of  her  Illness  were  then  claimed  by 
her.  The  record  was  ruled  in  to  the  extent 
of  the  items  specified,  but  beyond  that  it 
was  excluded.  The  defendant  now  argues 
that  if  the  record  showed  that  the  husband 
was  a  witness  in  that  suit  and  testified  as 
to  the  wife's  loss  of  earning  capacity  it 
would  bar  him  from  a  recovery  for  the  same 
items  here.  It  is  not  necessary  to  consider 
the  soundness  of  this  argument,  for  the  evi- 
dence was  not  offered  for  that  purpose.  It 
was  not  suggested  at  the  trial  that  the  rec- 
ord would  disclose  any  such  state  of  affairs. 

Exceptions  overruled. 

All  concur. 


NORTH   CAROLINA  SUPRISME 
COtTRT. 

J.  A.  HOLLOMAN,  Appt., 

V. 

SOUTHERN  RAILWAY  COMPANY. 

(—  N.  C.  — ,  90  S.  E.  292.) 

Evidence  —  presumption  —  mailed  no- 
tice. 

1.  A  postal  card  notice,  properly  ad- 
dressed and  mailed,  will  be  presumed  to  have 
been  received,  in  the  absence  of  evidence  that 
it  was  not. 

For  other  c<iaet,  see  Evidence^  IL  u  m  Dig, 
1-52  N.  8, 

Same  «-  parol  evidence  of  notice* 

2.  Parol  evidence  of  the  mailing  of  notice 
of  the  arrival  of  goods  at  destination  is  ad- 
Note. —For  right  of  railroad  to  charge 

storage  or  demurrage  where  the  refusal  to 
remove  the  goods  is  due  to  a  dispute, 
annotation  following  this  case,  post,  419. 
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misaible  in  an  action  by  the  carrier  to  re- 
cover charges  for  their  storage. 
For  other  €0963,  tee  Evidence,  VI,  a,  m  Dio, 

<3»rrier  — •  storage  charges  ^n  Injuredr 
goods. 

3.  A  carrier  may  charge  for  storage  of 
goods  alleged  to  have  been  injured  en  route 
from  the  time  it  declines  to  pay  damages 
for  the  injury,  since  it  then  becomes  the 
duty  of  the  consignee  to  take  the  property 
and  sue  for  his  damages,  if  the  goods  are 
not  so  badly  injured  as  to  be  worthless. 
For  other  cases,  see  Cairiers,  III.  d,  2,  in 

Diff.  1-52  ^^  8. 

(November  1,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Forsyth  County 
in  his  favor,  in  part  only,  in  an  action 
brought  to  recover  possession  of  certain 
knitting  mill  machinery  which  was  shipped 
to  plaintiff  and  stored  in  defendant's  ware- 
house.   Affirmed. 

Statement  by  Walker,  J.: 

The  action  was  brought  for  the  recovery 
of  certain  knitting  mill  machinery  which 
was  shipped  from  Raleigh,  North  Carolina,  to 
the  plaintiff  at  Kernersville,  North  Caro- 
lina. When  the  machinery  arrived  at  Kern- 
ersville,  it  was  found  to  be  in  a  damaged 
condition,  and  plaintiff  refused  to  receive 
it,  according  to  plaintiff's  version  of  the 
facts,  unless  the  defendant  would  take  a 
qualified  receipt  for  it,  showing  its  bad  con- 
dition, which  defendant  declined  to  do.  The 
machinery  was  therefore  placed  in  defend- 
ant's warehouse.  Plaintiff  brought  suit  in 
Guilford  superior  court  to  recover  damages 
for  the  injury  to  the  machinery,  and  got  a 
judgment  for  $1,600,  at  February  term, 
which  contained  this  clause:  ''It  is  there^ 
fore  ordered  and  decreed  that  this  judgment 
is  without  prejudice  to  the  rights  of  plain- 
tiff, as  to  the  ownership  and  possession  of 
the  machinery  described  in  the  complaint, 
and  as  to  the  right  of  defendant  to  demur- 
rage and  freight  charges  and  storage.'' 

Plaintiff  then  commenced  this  action 
against  defendant  in  Forsyth  county  to  re- 
cover possession  of  the  machinery,  and  de- 
fendant set  up  its  claim  for  storage,  under 
the  storage  and  demurrage  rules  of  the 
State  Corporation  Commission,  amounting 
to  $724.27.  At  the  trial  the  jury  returned 
the  following  verdict: 

"(1)  Is  the  plaintiff  the  owner  and  en- 
titled to  i)osse8sion  of  the  property  described 
in  the  complaint,  subject  to  such  lien,  if 
any,  as  the  defendant  may  have  for  freight 
and  storage  charges?    Answer:  Tes. 

"(2)  In  what  sum,  if  any  is  the  plaintiff 
indebted  to  the  defendant  for  freight  and 
storage  charges?    Answer:    $342.08. 


*(3)  Is  the  said  property  subject  to  lien 
in  favor  of  the  defendant  for  said  amount 
of  freight  and  storage  charges?  Answer: 
Yes." 

The  court  entered  a  judgment  upon  the 
verdict,  in  favor  of  the  plaintiff  for  the  prop- 
erty, subject  to  the  lien  of  defendant  for  its 
storage  charges  as  awarded  by  the  jury,  and 
in  favor  of  defendant  for  said  charges,  de- 
claring therein  a  lien  upon  the  machinery 
and  appointing  a  commissioner  to  sell  the 
same  if  the  storage  charges  were  not  paid. 
Plaintiff  appealed. 

Messrs.  IJ.  M.  Swink  and  ]^liilip  Wil- 
liams for  appellant. 
Messrs.   Manly,   Hendren,   A  Womble 

for  appellee. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  in  his  brief,  states  his  con- 
tention as  follows:  'The  judgment  in  this 
case  is  clearly  erroneous  in  adjudging  that 
the  defendant  is  entitled  to  recover  storage 
charges,  because:  (1)  The  defendant's 
right  to  recover  storage  charges  is  depend- 
ent upon  notice  of  tl^  arrival  of  the  ship- 
ment)  in  accordance  with  the  rules  of  the 
Corporation  Commission;  and  there  was  no 
competent   evidence   to  prove   such   notice. 

(2)  The  defendant  was  estopped  from  as- 
serting the  right  to  claim  storage  charges. 

(3)  The  court  decided  as  a  matter  of  law 
thai  the  right  to  charge  storage  had  not 
been  waived." 

We  are  of  the  opinion  that  none  of  these 
several  contentions  should  prevail.  There 
was  ample  evidence  that  notice  of  the  ar- 
rival of  the  machinery  was  promptly  given. 
This  was  done  by  postal  card,  properly  ad- 
dressed and  mailed,  and  presumed  to  have 
been  received  by  the  plaintiff,  in  the  absence 
of  evidence  that  it  was  not.  Model  Mill  Co. 
V.  Webb,  164  N.  C.  87,  80  S.  E.  232 ;  Stand- 
ard Trust  Co.  V.  Commercial  Nat.  Bank,  166 
N.  C.  112,  81  S.  E,  1074.  It  has  been  held 
that  where  the  consignee  has  actual  notice 
that  the  goods  have  arrived,  and  that  the 
carrier  is  ready  to  deliver  them  at  his  depot, 
it  dispenses  with  any  formal  written  notice 
of  the  fact;  nor  could  he  demand  it.  4  R. 
C.  L.  p.  755;  Normile  v.  Northern  P.  R.  Co. 
36  Wash.  21,  67  L.R.A.  271,  77  Pac.  1087, 
17  Am.  Neg.  Rep.  170.  But  we  do  not  decide 
as  to  this  view,  as  we  have  held  that  suffi- 
cient notice  was  given. 

Plaintiff  objected  to  oral  evidence  in  re- 
gard to  mailing  the  postal  card  announcing; 
the  arrival  of  the  machinery;  but  this  pos!^ 
tion  is  not  tenable,  as  the  mailing  and  coh- 
tents  of  the  postal  card  are  matters  collater- 
al to  the  issue,  and  not  the  subject-matter  of 
the  litigation.  It  was  held  in  Ledford  v.  Edi- 
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erson,  138  N.  C.  502,  51  S.  £.  42,  that  the  rule 
excluding  parol  evidence  as  to  the  contents 
of  a  written  instrument  applies  only  in  ac- 
tions between  parties  to  the  writing,  when 
the  enforcement  of  any  obligation  created 
by  it  is  substantially  the  cause  of  action. 
1  Greenl.  Ev.  276,  279;  Pollock  v.  Wilcox, 
68  N.  C.  50;  Reynolds  v.  Magness,  24  N.  C. 
(2  Ired.  L.)  26;  Garden  v.  McConnell,  116 
N.  C.  875,  21  S.  E.  923;  Bclding  v.  Archer, 
131  N.  C.  287,  42  S.  E.  800;  State  v.  Credle, 
91  N.  C.  640;  Jones  v.  Call,  93  N.  C.  170. 
The  last  two  cases  related  to  notices,  and 
it  was  there  held  that  the  rule  requiring  the 
production  of  the  writing  itself  as  the  best 
proof  of  what  it  contains  does  not  extend 
to  mere  notices  which  persons  are  not  ex- 
pected to  keep.    1  Greenl.  Ev.  §  561. 

The  other  objections  of  the  plaintiff,  as 
to  estoppel  and  waiver,  are  correlated,  and 
may  be  considered  together.  If  these  ques- 
tions are  properly  raised,  there  is  nothing 
for  them  to  rest  upon.  The  matter  resolved 
itself  into  one  of  fact,  whether  the  defend- 
ant had  kept  the  machinery  in  its  watehouse 
or  storage,  or  held  it,  under  an  agreement 
with  the  plaintiff,  until  defendant  could  in- 
vestigate the.  dispute  between  them  as  to 
condition  of  the  machinery,  and  the  liability 
therefor,  and  either  accept  or  reject  the 
plaintiff's  proposal  as  to  payment  for  the 
damage,  or  until  the  matter  was  otherwise 
adjusted.  The  court,  in  a  very  clear  and 
impai'tial  statement  of  the  contentions,  sub- 
mitted this  question  of  fact  to  the  jury,  in- 
structing them  that  if  they  found  that  the 
plaintiff's  version  was  the  correct  one,  to 
answer  the  second  and  third  issues  against 
defendant.  The  jury  seem  to  have  found 
with  the  plaintiff  anyhow,  at  least  to  some 
extent,  for  the  defendant  was  certainly  en- 
titled to  charge  storage  from  the  time  plain- 
tiff received  the  Hooper  letter  declining  to 
pay  any  damages,  and  the  jury  only  allowed 
for  storage  charges  from  that  date.  It  was 
then  the  duty  of  plaintiff,  as  consignee,  to 
take  the  machinery  and  sue  for  the  damages, 
as  defendant  had  declined  to  pay  anything, 
and  therefore  there  was  nothing  to  adjust. 
Plaintiff  is  not  in  a  position  to  say  that  the 
machinery  was  so  badly  damaged  as  to  be 
worthless,  and  therefore  no  obligation  rested 
upon  him  to  receive  it,  as  he  has  recovered 
damages  for  injuries  to  it,  and  has  brought 
this  suit  for  the  machinery  itself.  In  his 
former  action,  plain tiff^s  position  was,  that 
the  machinery  was  only  damaged  and  not 
practically  destroyed,  and  in  this  action,  he 
takes  the  same  position  by  asking  for  the 
possession  of  the  property.  He  will  not, 
therefore,  be  allowed  to  repudiate  his  form- 
er contention  by  now  alleging  that  it  had  be- 
come worthless  by  defendant's  act,  and  there- 
fore he  should  not  be  charged  for  keeping 
L.R.A.1917C. 


it  in  storage.  If  it  was  his  property,  and 
worth  anything  he  is  chargeable  with  storage 
after  the  defendant  had  refused  to  oomply 
with  his  demand,  and  the  jury  so  found  un- 
der correct  instructions.  Plaintiff's  attitude 
would  seem  to  fall  within  the  very  principle 
he  invokes  in  his  brief  against  the  defend- 
ant. ''Where  a  perscm  has,  with  knowledge 
of  the  facts,  acted  or  conducted  himself  in 
a  particular  manner,  or  asserted  a  particu- 
lar claim,  title,  or  right,  he  cannot  after- 
w^ard  assume  a  position  inconsistent  with 
such  act,  claim,  or  conduct  to  the  prejudice 
of  another."     16  Cyc.  785. 

"A  claim  made  or  position  taken  in  a 
former  action  or  judicial  proceeding  will 
estop  the  party  to  make  an  inconsistent  claim 
or  to  take  a  conflicting  position  in  a  subse- 
quent action  or  judicial  proceeding  to  the 
prejudice  of  the  adverse  party,  where  the 
parties  are  the  same,  and  the  same  questions 
are  involved."  16  Cyc.  799;  Williams  v. 
Scott,  122  N.  C.  645,  29  S.  E.  877;  Chard  v. 
Warren,  122  N.  C.  76,  29  S.  E.  373;  Brantly 
v.  Kee,  68  N.  C.  (6  Jones,  Eq.)  332;  Phila- 
delphia, W.  &  B.  R.  Co.  V.  Howard,  13  How. 
307,  14  L.  ed.  157;  Davis  v.  Wakelee,  158 
U.  S.  680,  692,  39  L.  ed.  578,  585,  15  Sup. 
Ct.  Rep.  555. 

The  contention  is  not  open  to  the  plaintiff 
that  the  defendant  held  the  goods  under  an 
agreement  for  adjustment  and  an  implied 
understanding  that  no  charge  for  storage 
would  be  made,  when  it  had  received  a  letter 
from  defendant  assuming  an  adversary 
position  towards  his  claim  and  positively 
refusing  to  pay  it,  and  he  had  actually 
brought  suit  to  recover  damages  upon  the 
theory,  of  course,  that  the  agreement  as  to 
an  adjustment  of  the  controversy  was  at 
an  end.  These  are  inconsistent  positions. 
The  plaintiff  could  not,  in  this  way,  benefit 
by  the  legitimate  services  of  the  defendant, 
and  not  pay  the  reasonable  value  of  them  as 
fixed  by  the  law  and  the  defendant's  tariff 
schedules.  4  R.  C.  L.  p.  864,  §  316,  and  pp. 
868,  873.  We  have  decided  a  case  at  this 
term  (Norfolk  &  S.  R.  Co.  v.  New  Bern  Iron 
Works  A,  Supply  Co.  —  N.  C.  — ,  90  S.  E. 
149),  which  fully  sustains  this  view.  Jus- 
tice Hoke,  referring  to  a  dispute  where  a 
shipment  had  been  refused  by  the  consignee, 
said  in  that  case:  "The  consignee  ,  .  . 
is  entitled  to  collect  reasonable  storage 
charges  until,  in  exercise  of  its  rights  under 
the  law,  the  goods  could  be  properly  disposed 
of  and  both  parties  thereby  relieved  of 
further  charge  concerning  them.  ...  It 
is  urged  for  defendant  that  no  storage  charg- 
es should  be  allowed  after  defendant  had,  in 
express  terms,  refused  the  shipment,  as 
plaintiff  could  have  proceeded  immediately 
to  enforce  its  lien;  but  the  position  cannot 
be  approved.    The  railroad  company  should 
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not  be  required  to  take  the  risk  of  such  a 
course,  but  is  entitled  to  proceed  in  an  order- 
ly way  to  enforce  its  right,  and  the  authori- 
ties are  to  the  eifect  that  a  common  carrier 
is  not  relieved  of  all  re^onsibiliiy  by  re- 
fusal of  the  shipper  to  receive  the  freight, 
but  is  required  to  store  and  properly  care 
for  the  goods  as  warehouseman  under  estab- 
lished rules  of  law." 

In  that  opinion,  attention  is  also  called 
to  the  common-law  rule  giving  a  lien  for 
storage,  enforceable  by  action  in  the  courts, 
and  the  change  effected  by  our  statute,  un- 
der which  the  carrier  may  sell  the  goods 
after  the  lapse  of  a  given  time.  Revisal,  §§ 
2637,  2638.  Tlie  court  also  held,  in  the 
same  case,  that  the  carrier  was  entitled  to 
recover  for  storage  not  "for  the  entire  time 
which  has  elapsed  since  this  shipment  was 
refused,  but  is  restricted  to  the  time  when 
he  could  have  relieved  himself  of  the  charge 
by  sale  pursuant  to  statute." 

In  respect  to  the  time  for  which  storage 
should  be  allowed,  there  is  a  distinction  be- 
tween that  case  (Norfolk  &  8.  R.  Co.  v.  New 
Bern  Iron  Works  A.  Supply  Co.)  and 
this  one.  There  the  consignee  rejected 
the  goods  altogether  and  out  and  out, 
while  here  the  plaintiff  claims  the  goods 
as  his  own  in  this  very  action;  and, 
having  thus  left  his  property  in  storage 
with  the  defendant,  it  is  nothing  but  right, 
and  it  is  the  law,  that  he  should  pay  the 
reasonable  charges  for  keeping  it.  Com- 
pensation is  allowed  for  storage  because  of 
the  service  rendered  in  taking  care  of  the 


goods  and  the  inconvenience  to  the  ware- 
houseman and  also  the  liability  for  their 
safe  custody  if  proper  care  is  not  exercised. 
4  R.  C.  L.  §  316;  Miller  v.  Georgia  R.  & 
Bkg.  Co.  88  Ga.  603,  672,  18  L.R.A.  323, 
30  Am.  St.  Rep.  170,  15  S.  E.  318;  Southern 
R.  Co.  V.  Lockwood  Mfg.  Co.  142  Ala.  322, 
68  L.R.A.  227,  110  Am.  St.  Rep.  32,  37 
So.  667,  4  Ann.  Cas.  12.  It  is  said 
in  the  Miller  Case,  supra:  ''It  is  well 
settled  that  the  carrier,  in  addition  to 
its  compensation  for  the  carriage  of  goods, 
has  the  right  to  charge  for  their  stor- 
age and  keeping,  as  a  warehouseman, 
for  whatever  time  they  remain  in  its 
custody  after  reasonable  opportunity  has 
been  afforded  the  owner  to  remove  them. 
Hutchinson,  Carr.  378;  Southwestern  R.  Co. 
V.  Felder,  46  Ga.  433." 

The  carrier  also  has  a  lien  for  his  freight 
and  charges  for  storage,  and  may  hold  the 
goods  until  they  are  paid  or  properly  ten- 
dered. 4  R.  C.  L.  §  320.  So  that  the  de- 
fendant was  entirely  within  its  right  in 
holding  the  goods  and  the  plaintiff  was  in 
the  wrong  for  not  taking  them  when  it  had 
the  opportunity  to  do  so  and  reasonable  time 
within  which  to  do  it.  Having  failed  in  his 
duty  he  must  pay  the  legal  charges  for  stor- 
age. There  is  no  point  made  in  the  brief  as 
to  the  time  for  which  storage  should  be  al- 
lowed, and,  therefore  if  there  had  been  any 
error  in  tliis  respect,  it  would  be  waived 
under  our  rule. 

There  was  no  error  in  the  rulings  of  the 
court. 


Annotatioii — ^Right  of  railroad  to  charge  storage  or  demurrage  where  die 

refusal  to  remove  the  goods  is  doe  to  a  dispute. 


For  the  right  of  a  consignee  who  re- 
fuses to  accept  goods,  to  maintain  an 
action  for  damages  against  the  carrier, 
see  Clute  v.  Chicago,  R.  I.  &  P.  B.  Co.  30 
L.R.A.(N.S.)  1071,  and  note. 

For  refusal  or  failure  of  carrier  to 
deliver  goods  as  conversion,  see  note  to 
CDonnell  v.  Canadian  P.  B.  Co.  80 
L.R.A.(N.S.)  1172. 

As  to  the  liglKt  «f  a  shipper  oir  omi- 
signee,  as  against  a  carrier,  to  refuse  to 
accept  goods  damaged  while  in  its  hands, 
see  Chesapeake  &  0.  B.  Co.  v.  Sauls- 
berry,  12  L.R.A.(N.S.)  431;  Parsons  v. 
United  States  Exp.  Co.  25  L.BA.(N.S.) 
842,  and  McGrath  v.  Charleston  &  W. 
C.  R.  Co.  42  L.R.A.(N.S.)  782,  and  the 
notes  thereto. 

As  to  the  liability  of  a  shipper  for 
freight  and  demurrage  upon  refusal  of 
the  consignee  to  accept  the  goods,  see 
Baltimore  &  0.  B.  Co.  v.  Luella  Coal  & 
Coke  Co.  52  L.B.A.(N.S.)  398. 

Cases  involving  the  question  of  what 
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constitutes  a  sufficient  tender  of  freight 
to  support  charges  for  demurrage  or 
storage  thereafter  are  not  inelu&d  in 
the  present  note. 

There  are  surprisingly  few  eases  in 
point  on  the  question  decided  in  Hollo*- 
HAK  V.  SouTHBRN  B.  Co.  ante,  416,  and 
indicated  by  the  title  of  this  note;  and 
there  is  some  appaseat  eoafliet  among 
thoBe  eases* 

In  Spurloek  v.  Missouri,  K.  ft  T.  R. 
Co.  (1905)  —  T«L  Civ.  App.  — ,  90  S. 
W.  1124,  where  a  eonslgnee  of  a  carload 
of  corn  refused  to  pay  the  frei^t  un- 
less the  carrier  would  agree  to  allow  him 
damages  for  a  shortage,  but  offered  to 
pay  if  the  carrier's  agent  would  agree 
to  have  the  car  weighed  and  the  shortage 
estimated,  and  after  negotiations  lasting 
twenty-one  days  the  carrier  agreed  to 
allow  for  the  shortage,  but  insisted  on 
collecting  demurrage  for  the  time  the 
ear  had  remained  on  the  track,  which 
the  consignee  refused  to  pay,  the  jury^ 


420     ANNO.— DEMURRAGE— FAILURE  TO  REMOVE  BECAUSE  OF  DISPUTE. 


under  the  charge  of  the  court  in  an  ac- 
tion by  the  consignee  to  recover  the  bal- 
ance in  the  hands  of  the  carrier  after  a 
sale  of  the  corn,  found  in  effect  that  the 
charge  for  demurrage  was  proper,  and 
that  the  company  was  authorized  to  sell 
the  corn  to  pay  the  freight  and  demur- 
rage charges. 

In  Baumbach  v.  Gulf,  C.  &  S.  F.  R. 
Co.  (1893)  4  Tex.  Civ.  App.  650,  23  S. 
W.  693,  an  action  by  a  consignee  for 
damages  for  delay  in  delivering  a  car- 
load of  lumber,  it  was  held  that,  while 
the  consignee  was  not  justified,  because 
of  the  delay,  in  refusing  to  receive  the 
lumber  when  tendered,  such  refusal  did 
not  amount  to  an  adoption  of  the  regu- 
lar demurrage  rates  fixed  by  the  railroad 
for  cases  of  delay  in  unloading  cars,  al- 
though the  consignee  was  notified  that 
the  lumber  would  be  stored  for  his  ac- 
count; and  that  such  charges  could  not 
be  recovered  in  the  action,  in  the  absence 
of  any  evidence  that  they  were  reason- 
able under  the  circumstances. 

In  Norfolk  &  S.  R.  Co.  v.  New  Bern 
Iron  Works  &  Supply  Co.  (1916)  —  N. 
0.  — ,  90  S.  E.  149,  which  is  referred  to 
and  quoted  in  Holloman  v.  Southern 
R.  Co.,  the  consignee  refused  to  receive 
the  consignment  on  the  ground  that  the 
freight  charge  was  erroneous  and  exces- 
sive, the  finding  being  against  him  on 
that  point.  The  consignee  having  im- 
mediately refused  to  receive  the  goods, 
the  court  said  that  there  was  doubt  if 
any  demurrage  charges  were  due  as 
against  him,  bat  held  that  he  was  liable 
for  storage  until  the  time  the  earner 
could  have  relieved  itself  of  the  charge 
by  sale  pursuant  to  statute. 

In  Eagle  Pass  Lumber  Co.  v.  Gkilves- 
ton,  H.  &  S.  A.  R.  Co.  (1914)  —  Tex. 
Civ.  App.  — ,  164  S.  W.  402,  an  action 
to  recover  back  demurrage  paid  under 
protest,  it  was  held  that  neither  the  re- 
fusal of  the  carrier  to  accept  the  plain- 
tiff's checks,  which,  though  good,  the 
bank,  because  of  a  financial  panie,  would 
have  refused  to  pay,  nor  the  fact  that, 
but  for  delay  in  transportation,  the  cars 
would  have  arrived  before  the  finaneial 
stringency  came  on,  would  support  a  re- 
covery. As  to  the  first  ground,  the  court 
said  that  extension  of  credit  was  a  mat- 
ter of  choice  with  the  carrier;  and  as  to 
the  second  ground,  it  said  that  the  car- 
rier was  not  bound  to  anticipate  such  a 
result  from  the  delay.  The  court  added, 
arguendo:  ^'Suppose  the  lumber  com- 
pany had  a  claim  for  damages  by  reason 
of  delay  in  ship'ment  and  still  let  the 
cars  stand  until  demurrage  charges  had 
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demurrage  could  be  avoided  simply  be- 
cause there  was  a  cause  for  damage  by 
reason  of  the  delay  in  the  shipment? 
We  think  not." 

In  Southern  P.  Co.  v.  Redding  (1897) 
17  Tex.  Civ.  App.  440,  43  S.  W.  1061, 
an  action  by  a  consignee  to  recover  dam- 
ages for  the  detention  and  conversion  of 
goods,  where  it  was  held  that  the  deten- 
tion of  the  goods  because  the  consignee 
refused  to  pay  a  higher  rate  of  freight 
than  that  stipulated  in  the  contract  of 
shipment  was  wrongful,  the  court  said 
that,  from  such  holding,  it  follows  that 
the  carrier's  claim  for  storage  was  prop- 
erly refused. 

In  Panhandle  &  S.  F.  R.  Co.  v.  Hub- 
bard (1916)  —  Tex.  Civ.  App.  — ,  190 
S.  W.  793,  it  is  held  that  the  wrongful 
detention  of  goods  by  a  carrier  will  de- 
feat its  claim  for  storage,  the  wrongful 
detention  apparently  consisting  of  a  re- 
fusal to  deliver  the  goods,  except  upon 
the  payment  of  an  excessive  and  illegal 
freight  charge. 

In  Hockfield  v.  Southern  R.  Co.  (1909) 
150  N.  0.  419,  134  Am.  St.  Rep.  945,  64 
S.  E.  181,  an  action  by  a  consignee  for 
the  value  of  goods  which  the  carrier  re- 
fused to  deliver,  and  for  the  statutory 
penalty  for  delay,  to  which  the  carrier 
set  up  a  counterclaim  for  storage  of  the 
goods,  it  was  held  that  there  was  no 
possible  ground  for  the  counterclaim  for 
warehouse  charges  on  goods  which  it 
wrongfully  withheld  or  refused  to  de- 
liver. No  reason,  however,  appears  in 
the  opinion  why  the  carrier  refused  to 
deliver  the  goods,  the  court  merely  stat- 
ing that  the  consignee  demanded  his 
goods  again  and  again,  but  the  carrier 
would  not  make  out  its  freight  charges 
or  deliver  the  goods.  R.  L.  S. 
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IRON  GITy  AUTOMOBILE  COMPANY, 

Appt., 
v. 

CITY  OF  PITTSBURGH. 
(253  Pa.  478,  98  Atl.  679.) 

Damafces  —  injury  to  leasehold. 

1.  The  damsiges  for  injury  to  a  leasehold 
by  change  of  grade  of  a  highway  are  the 
difference  in  market  value  of  the  balance  of 
the  term  with  and  without  the  change,  for 

Note.  —  For  measure  of  damages  to  lease- 
hold from  change  of  grade,  see  annotation 
following  this  case,  posty  428. 


IKON  CITY  AUaOMOBlLJi;  00.  v.  PITUSBUKGH. 


421 


any  useful  purpose,  at  the  time  of  the  com- 
pletion of  the  improvement. 
For  other  cases,  see  Damages,  111.  I,  5,  in 
Dig.  l-5t  N.  S. 

Evidence    —    Injury    to    leasehold    Xty 
change  of  street  grrade. 

2.  Upon  the  question  of  damages  for  in- 
jury to  a  leasehold  by  change  of  a  street 
grade,  evidence  is  adnrissihle  that,  under  the 
lease,  the  rent  wiU  remain  the  same  after 
the  improvement  as  before,  whereas  the  rent 
of  a  new  lease,  taken  at  tJiat  time,  would 
be  less. 

For  other  cases,  see  Evidence,  XL  g,  in  Dig. 
1-52  y.  S. 

Eminent  domain  ^  injury  to  leasehold 
—  right  to  damages. 

3.  The  right  of  a  tenant  to  damages  for 
injury  to  a  leasehold  by  change  of  grade  of 
a  highway  is  not  defeated  by  the  fact  that, 
under  the  lease,  the  owner  may  terminate 
the  tenancy  on  short  notice. 

For  other  cases,  see  Eminent  Domain,  III, 
c,  2,  in  Dig,  1-5Z  N.  8, 

Daiuages  —  injury  to  leasehold  ^  inter- 
ruption of  business. 

4.  The  owner  of  a  leasehold  injured  by 
change  of  grade  of  a  highway  is  not  entitled 
to  damages  for  indirect  injury  to  his  trade 
or  loss  of  profits  suffered  during  the  time 
consumed  in  making  the  improvement. 

For  other  etues,  see  Damages^  111.  I,  Sj  III, 
p.  2^  in  Dig.  l-^Sd  N.  8. 

(May  1,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Alle- 
gheny County  in  defendant's  favor  in  an  ac- 
tion brought  to  recover  damages  for  injury 
to  plaintiff's  leasehold  by  change  of  a  street 
grade.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  K.  Jennings  and  D.  C.  Jen- 
niiig;s,  for  appellant: 

A  court  and  jury  have  the  right  to  con- 
sider all  the  elements  which  go  to  make 
up  the  amount  of  damage  or  loss  which  oc- 
casioned the  injury  complained  of. 

Coons  V.  McKees  Rocks,  243  Pa!  340,  90 
Atl.  141;  Ebberts  V.  Edgewood,  243  Pa.  595, 
90  Atl.  334. 

Anything  that  will  throw  light  on  the 
actual  damage  suffered  is  admissible. 

Getz  V.  Philadelphia  &  R.  R.  Co.  105  Pa. 
547,  113  Pa.  214,  6  Atl.  35(1;  James  Mc 
MiUin  Printing  Co.  v.  Pittsburg,  C.  &;  W.  R. 
Co.  216  Pa.  511,  65  Atl.  1091;  Kersey  v. 
Schuylkill  River  E.  S.  R.  Co.  133  Pa.  234,  7 
L,.R.A.  409,  19  Am.  St.  Rep.  632,  19  Atl.  653; 
Ehret  v.  Schuylkill  River  E.  S.  R.  Co.  151 
Pa.  158,  24  Atl.  1068;  Pittsburgh,  V.  &,  C. 
R.  Co.  V.  Vance,  115  Pa.  327,  8  Atl.  764. 

Messrs.  Charles  A.  O^Brien  and  U.  M. 
Irons,  for  appellee: 

What  just  compensation  is  must  be  deter- 
mined by  the  jury  from  the  evidence;  and 
L.RJ1.1917C. 


the  rule  for  measuring  the  damages  is  the 
same  whether  the  assessment  of  damage  be 
to  the  tenant  in  fee  for  life  or  for  years. 

Philadelphia  &  R.  R.  Co.  v.  Getz,  113  Pa. 
214,  6  Atl.  356;  Jones  v.  Bangor,  144  Pa. 
638,  23  Atl.  252;  Pittsburgh,  B.  &  B.  R.  Co. 
V.  McCloskey,  110  Pa.  436,  1  Atl.  655; 
Philadelphia  Ball  Club  v.  Philadelphia,  192 
Pa.  632,  46  L.R.A.  724,  73  Am.  St.  Rep.  835, 

44  Atl.  265. 

It  was  not  error  to  exclude  from  the  testi- 
mony of  tlie  witnesses  the  question  of  the 
profits  of  the  business  alleged  to  have  been 
lost  to  the  appellant  during  the  temporary 
partial  closing  of  the  street. 

Dansville,  H.  &  W.  R.  Co.  v.  Gearhart,  81 
*Pa.  260;  Shaw  v.  Philadelphia,  169  Pa.  509, 
32  Atl.  593;  Philadelphia  Ball  Club  v.  Phil- 
adelphia, supra. 

Plaintiff  is  not  entitled  to  be  compensated 
for  the  indirect  injury  to  its  trade,  but  only 
for  the  direct  physical  injury,  if  there  be 
any,  occasioned  by  the  changing  of  the  grade 
of  the  street  in  front  of  its  property. 

Chicago  Flour  Co.  v.  Chicago,  243  111.  268, 
90  N.  E.  674;  Lefkovitz  v.  Chicago,  238  111. 
23,  87  N.  E.  68;  Osgood  v.  Chicago,  154  111. 
194,  41  N.  E.  40;  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  635,  25  L.  ed.  336 ;  Re  Bd. 
of  Water  Supply,  73  Misc.  231,  130  N.  Y. 
Supp.  997;  Re  Squire,  125  N.  Y.  131,  26 
N,  E,  142;  Stadler  v.  Milwaukee,  34  Wis. 
98;  Brooka  v.  Boston,  19  Pick.  174;  Bishop 
V.  North  Adams  Fire  Diat.  167  Mass.  364, 

45  N.  E.  925;  Philadelphia  Ball  Club  v. 
Philadelphia,  192  Pa.  632,  46  L.R.A.  724,  73 
Am.  St.  Rep.  835,  44  Atl.  265;  Schuylkill 
Nav.  Co.  V.  Thoburn,  7  Serg.  &  R.  411;  Rob- 
bins  V.  Scranton,  217  Pa.  577,  60  Atl.  977; 
Gold  V.  Philadelphia,  115  Pa.  184,  8  Atl. 
386. 

Moschzisker,  J.^  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  plaintiff  from  a 
judgment  entered  on  a  verdict  for  the  de- 
fendant, in  a  case  involving  the  exercise  by 
the  latter  of  the  right  of  eminent  domain. 
The  city  of  Pittsburgh  regraded  all  thorough- 
fares in  a  neighborhood  known  as  the 
"Hump  district."  Tlie  plaintiff  was  a  sub- 
tenant of  certain  premises  located  in  a 
street  affected  by  the  change  of  grade.  Its 
property  had  a  frontage  of  60  feet,  and  the 
cut  in  the  grade  at  this  point  ran  from  24 
inches  at  one  end  of  its  building  to  2  inches 
at  the  other,  although,  during  the  course 
of  the  improvement,  there  was  a  temporary 
excavation  of  greater  depth.  The  plaintiff 
had  a  verbal  lease  from  year  to  year,  with 
an  obligation  to  vacate  at  any  time  upon 
three  months*  notice.  Tlie  particular  year- 
ly period  here  involved  ran  from  April  1, 
1913,  and,  before  renewing  its  lease  for  that 
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term,  the  plaintiff  knew  the  regrading  was 
to  take  place  in  front  of  its  property.  The 
work  which  affected  the  premises  in  question 
commenced  early  in  April,  1913,  and  contin- 
ued for  about  four  months.  During  this 
time  the  city  "put  posts  up  along  the  curb- 
stone and  nailed  two  beam  planks  up  on 
those  posts,  completely  shutting  off  the  ac- 
cess (from  plaintiff's  property)  to  the 
street."  This  obstruction  w^as  necessarily 
incidental  to  the  regrading,  but,  since  the 
plaintiff  conducted  an  automobile  garage, 
the  operations  in  connection  with  the  public 
improvement  effectively  interfered  with  its 
trade,  and  materially  reduced  its  profits, 
during  the  progress  of  the  work.  At  trial, 
the  witnesses  for  the  plaintiff  took  the  aver- 
age of  its  business  in  previous  *years,  and 
deducted  from  the  figure  thus  arrived  at  the 
financial  results  during  the  year  of  the  re- 
grading, showing  a  loss  of  about  $5,000 
Til  is  they  claimed  to  be  the  damage  which 
the  plaintiff  was  entitled  to  recover  against 
the  city.  Some  of  these  witnesses  spoke  of 
the  plaintiff's  alleged  loss  as  a  reduction  in 
business,  but  others  frankly  referred  to  it 
as  a  loss  of  profits.  It  plainly  appears,  how- 
ever, that  all  of  them  had  in  mind  the  idea 
that  the  plaintiff  was  entitled  to  recover 
the  profits  which  it  probably  would  have 
earned  had  its  business  not  been  interfered 
with,  during  the  four  months  when  the  re- 
grading was  taking  place;  and  they  placed 
their  estimate  of  the  alleged  depreciation 
in  the  leasehold  value  exclusively  upon  that 
basis.  The  trial  judge  ruled,  on  the  admis- 
sion of  evidence,  that  "loss  of  profits"  must 
be  excluded  as  an  element  in  fixing  the  plain- 
tiff's damages.  In  this  connection,  he  said: 
"You  are  permitted  to  state  what  the  value 
of  this  leasehold  was  on  the  day  the  work 
began  there,  at  or  about  April  6,  1913,  as 
unaffected  by  the  improvement,  .  .  .  and 
you  are  permitted  to  state  what  the  lease- 
hold was  worth  on  the  8th  of  August,  as 
affected  by  the  improvement;  was  it  worth 
more  or  was  it  worth  less?" 

The  expert  witnesses  for  the  defendant 
adhered  to  the  rule  thus  enunciated,  and  tes- 
tified that  the  improvement  had  not  depre- 
ciated the  value  of  the  plaintiff's  leasehold 
interest,  stating  that,  because  of  its  short 
term  and  uncertain  tenure,  it  would  at  no 
time,  and  under  no  circumstances,  command 
a  premium  in  the  market;  that  its  value  was 
the  amount  of  the  rent  ($300  per  month) 
and  no  more,  both  before  and  after  the  re- 
grading. Some  of  these  witnesses  went 
further  and  said  the  improvement  was  of  a 
character  that  tended  to,  and  actually  did, 
bring  many  more  automobiles  Into  the  neigh- 
borhood than  theretofore,  and  that,  in  their 
opinion,  this  so  favorably  affected  the  value 
of  the  balance  of  the  term  under  the  lease  as  I 
L.R.A.1917C. 


to  more  than  offset  any  temporary  inconven- 
ience suffered  by  the  plaintiff  during  the 
period  of  regrading.  In  submitting  the 
case  to  the  jury,  the  trial  judge  charged: 
"The  value  of  the  leasehold  as  it  stood  April 
1,  1913,  unaffected  by  the  improvements, 
must  be  taken;  then  the  value  of  the  lease- 
hold as  it  stood  August  1,  1913,  as  affected 
by  the  improvement,  must  be  taken,  and  the 
amount  which  would  represent  the  diminu- 
tion in  value  thus  ascertained  is  the  sum 
which  you  should  allow  this  plaintiff,  if 
you  allow  it  any  compensation." 

After  this,  the  jury  were  told  they  were 
not  to  allow  as  separate  items  of  damage 
anything  for  "inconvenience,  interruption 
of  business,  or  loss  of  profits"  during  the 
period  occupied  in  making  the  improTement» 
but  that  any  relevant  fact,  properly  proved, 
might  be  considered  by  them  ''in  determin- 
ing the  aggregate  diminution  in  value  of 
this  leasehold."  The  trial  judge  then  went 
on  to  say:  "Now  if,  upon  the  completion 
of  this  work  on  August  1,  1913,  the  residue 
of  that  leasehold,  the  unexpired  term,  the 
end  of  the  lease  year,  was  of  greater  value 
than  it  had  been  before  the  entry  by  the 
city  and  the  interruption  of  the  right,  then 
there  can  be  no  recovery  at  all*in  this  case, 
because  you  can  readily  see  that  there  was 
no  damage." 

He  further  said:  "The  same  principle  is 
to  be  applied  as  if  the  owner  of  the  property, 
upon  which  this  leasehold  is  situated,  the 
owner  in  fee,  had  complained  of  the  injury 
to  his  property  by  reason  of  the  grading, 
and  the  cut  made  in  front  of  it;  and  the 
final  test  in  this  case  would  be — while  he 
may  have  been  damaged  to  some  extent  by 
the  cutting,  and  the  interruption  of  the  ac- 
cess to  his  property,  yet  if,  after  the  cutting 
was  done  and  the  whole  scheme  completed, 
his  property  was  more  valuable  than  it  had 
been  before,  he  could  not  be  allowed  any 
compensation  in  damages.  So  in  this  case 
the  same  rule  applies.  If,  notwithstanding 
the  interruption  in  the  use  and  enjoyment 
of  the  demised  premises  for  the  period  from 
April  .1,  1913,  until  August  1,  1913,  after 
the  work  had  ceased  on  August  1,  1913, 
that  property  or  leasehold  estate  was  more 
valuable  than  it  had  been  before,  in  spite 
of  these  interruptions,  it  follows  there  can 
be  no  recovery,  and  your  verdict  should  be 
for  the  city.  Whether  it  was  or  not  is  one 
of  the  questions  you  are  to  determine,  and 
as  you  may  determine  that  question,  you 
should  render  your  verdict." 

The  above  quoted  and  recited  instruc- 
tions reflect  the  attitude  on  the  law  assumed 
by  the  court  below  throughout  the  trial  of 
the  case;  and  the  various  specifications  of 
error  consist  of  complaints  in  relation  there- 
to, excepting  four,  which  deal  with  rulings 
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as  to  the  competencj  of  certain  witnesses. 
We  have  repeatedly  stated  that  the  ques 
tion  of  the  qualification  of  a  witness  called 
to  prove  value  is  primarily  for  the  trial 
court,  and  that  we  will  never  interfere  with 
rulings  in  reference  thereto  unless  mani- 
festly erroneous;  in  the  present  instance  we 
find  no  such  error.  The  other,  and  bigger, 
question  called  to  our  attention  by  the  ap- 
pellant's assignments  concerning  the  meas- 
ure of  damages  and  the  proofs  relevant 
thereto  is  one  as  to  which  there  seems  to 
be  some  confusion  of  thought,  or,  at  least, 
of  expression,  in  our  cases. 

In  James  McMillin  Printing  Co.  v.  Pitts- 
burg, C.  &  W.  R.  Co.  216  Pa.  504,  510,  65 
Atl.  1094,  Mr.  Justice  Fell  said:  "Whether 
in  an  action  by  a  tenant  whose  leasehold 
interest  has  been  taken  .  .  .  losses  di- 
rectly resulting  from  interruption  of  the 
business  can  be  considered  is  a  question  on 
which  the  decisions  are  hot  harmonious. 
.  .  .  Market  value  is  an  unsatisfactory 
test  of  the  value  to  a  tenant  of  a  leasehold 
interest  .  .  .  because  the  lease  rarely  has 
any  market  value.  .  .  .  Tlie  value  of  the 
right  he  is  forced  to  sell  cannot  ordinarily 
be  measured  by  its  market  price,  for  there 
is  no  market  for  it,  nor  can  it  always  be 
measured  by  the  difference  between  the 
rent  reserved  and  the  rental  value. 

While  suggesting  these  thoughts,  yet,  in 
^e  case  just  mentioned,  we  made  no  actual 
ruling  which  represented  a  change  in  or  an 
advance  upon  anything  that  had  gone  be- 
fore. The  real  point  therein  was  whether 
the  tenant  could  recover  the  cost  of  remov- 
ing certain  machinery  from  the  condemned 
property,  and  we  said  that,  since  the  par- 
ties had  tried  the  cause  in  the  court  below 
upon  the  theory  that  the  cost  of  the  removal 
of  the  machinery  constituted  the  chief  meas- 
ure of  damage,  the  appellant  "should  not  be 
heard  to  question  its  correctness,"  so  the 
case  really  sheds  little  or  no  light  upon  the 
subject  now  before  us.  In  the  same  book, 
at  page  512,  however,  we  find  reported  Ship- 
ley V.  Pittsburg,  C.  &  W.  R.  Co.  65  Atl.  1094, 
where  also  the  opinion  was  written  by  Mr. 
Justice  Fell.  There  the  plaintiffs  were 
lessees  of  a  building  with  an  unexpired  term 
of  sixteen  months,  which  was  appropriated 
by  the  defendant.  We  said  that,  while  tes- 
timony as  to  the  value  of  the  tenants*  fix- 
tures and  the  reasonable  cost  of  their  re- 
moval was  admissible,  yet  these  could  not  be 
proved  "as  separate  items  for  which  a  re- 
covery could  be  had,  but  as  evidence  of  the 
value  of  the  right  of  undisturbed  possession 
to  the  end  of  the  term  which  had  been  taken 
from  the  plaintiffs." 

This  case  is  also  interesting  because  of  a 
ruling  therein  to  the  effect  that  a  clause  in 
the  lease,  requiring  the  tenant  to  vacate  at 
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any  time  upon  ten  days'  notice,  would  not 
defeat  a  right  of  recovery  where  no  such 
notice  had  been  given  by  or  on  behalf  of 
the  landlord  prior  to  the  appropriation  of 
the  demised  premises. 

In  Philadelphia  &  R.  R.  Co.  v.  Getz,  113 
Pa.  214,  218,  6  Atl.  357,  we  said:  "It  is  a 
rule  of  law,  well  settled  in  this  state,  that 
a  tenant  for  years  is  the  owner  of  an  estate 
in  the  land,  and  is  entitled  to  compensa- 
tion for  an  injury  done,  .  .  .  according 
to  his  interest.  .  .  .  Whether  the  as- 
sessment of  damages  be  to  the  tenant  in 
fee  for  life,  or  for  years,  the  rule  as  to  the 
measure  of  damages  is  precisely  the  same. 
What  was  the  value  of  the  property,  that  is 
to  say,  the  tenants'  interest  therein,  un- 
affected by  the  injury  ?  •  What  was  its  value 
as  affected  by  the  injury?  The  difference  is 
the  true  measure  of  compensation.  The 
damages  must  be  measured  according  to  the 
market  value  for  any  useful  prupose;"  and 
we  added:  "Tlie  determination  of  the  lease 
as  an  estate  in  the  land  was,  of  course,  to 
be  estimated  upon  the  residue  of  the  current 
year  only." 

In  both  the  Getz  and  McMillan  Cases, 
supra,  the  tenant  was  allowed  to  recover 
the  expenses  of  the  compulsory  removal  of 
machinery.  We  did  not,  however,  permit 
this  as  a  separate  "item"  of  damage,  but 
merely  as  "a  proper  element"  to  be  con- 
sidered in  fixing  the  value  of  the  leasehold. 
In  other  words,  our  underlying  thought  ap- 
pears to  have  been :  If  a  purchaser  had  ap- 
peared upon  the  scene  to  take  over  the 
lease,  the  fact  that  the  holder  thereof  would 
be  obliged  to  renmve  the  business  with  the 
machinery  to  another  location  would,  of 
course,  cause  the  prospective  lessee  to  di- 
minish his  bid  for  the  balance  of  the  term 
accordingly;  hence  the  cost  of  removal  and 
the  depreciation  in  value  of  the  machinery 
were  proper  elements  for  consideration  and 
deduction  in  measuring  the  value  of  the 
lease.  This  not  only  explains  the  Getz  deci- 
sion, but  many  other  like  cases. 

Philadelphia  Ball  Club  v.  Philadelphia, 
192  Pa.  632,  46  L.R.A.  724,  73  Am.  St.  Rep. 
835,  44  Atl.  265,  is  an  important  case  in 
connection  with  the  present  appeal.  It  in- 
volved a  claim  by  a  tenant  for  damages  to 
its  leasehold  interest,  caused  by  a  change 
of  grade.  Early  in  the  opinion  (p.  640) 
we  direct  attention  to  Schuylkill  Nav.  Co.  v. 
Thobum,  7  Serg.  &  R.  411,  422,  which  lays 
down  this  rule:  "The  jury  are  to  consider 
the  matter  just  as  if  they  were  called  on 
to  value  the  injury  at  the  moment  when 
compensation  could  first  be  demanded;  they 
are  to  value  the  injury  to  the  property, 
without  reference  to  the  person  of  the  own- 
er, or  the  actual  state  of  his  business;  and, 
in  doing  that,  the  only  safe  rule  is  to  in- 
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quire  what  would  the  property,  unaffected 
by  the  obstruction,  have  sold  for  at  the 
time  the  injury  was  committed?  What 
would  it  have  sold  for  as  affected  by  the  in- 
jury? The  difference  is  the  true  measure 
of  compensation." 

We  there  held  that  the  rule  just  quoted 
applied  to  the  case  before  the  court,  and 
said,  inter  alia,  that  (1)  "Only  the  differ- 
ence in  .  .  .  value  .  .  .  before  and 
after  the  injury  was  inflicted  could  be  con- 
sidered;" (2)  "the  time  at  which  this  dif- 
ference of  \^lue  was  to  be  estimated  was 
immediately  after  the  injury  was  com- 
pleted;" (3)  "in  no  event  could  there  be 
any  recovery  for  loss  of  profits." 

And,  more  specifically,  we  said  (192  Pa. 
648)  :  "It  is  a  fundamental  proposition 
that  the  valuation  of  the  property  affected 
must  be  made  immediately  before  and  im- 
mediately after  .  .  .  the  injury  is  in- 
flicted, and  the  difference  in  those  valua- 
tions is  the  measure  of  the  damages.  .  .  . 
In  the  present  case  the  change  in  the  grade 
of  the  streets  was  made  in  August,  1803, 
and  the  Value  of  the  leasehold  at  that  time, 
as  contrasted  with  this  value  in  the  spring 
of  1892,  when  the  work  was  commenced, 
must  represent  the  damages  to  which  the 
plaintiff  is  entitled." 

See  also  Campbell  v.  Philadelphia,  230 
Pa.  616,  79  Atl.  718,  for  a  more  recent  rul 
ing  to  the  effect  that  the  "proper  test  of 
the  measure  of  damage  is  the  difference  in 
value  of  the  leasehold  estate  before  and 
after  the  change  of  grade,"  and  Chler  v. 
Cowen,  199  Pa.  316,  321,  49  Atl.  78,  where 
we  say:  "The  measure  of  a  tenant's  dam- 
ages ...  is  the  value  of  the  term  sub- 
ject to  the  rent." 

In  Becker  v.  Philadelphia  &  R.  Terminal 
R.  Co.  177  Pa.  252,  258,  261,  35  L.R.A.  583, 
35  Atl.  620,  we  point  out  that  "the  new 
Constitution  (of  1874)  made  no  change  in 
the  character  of  the  property  for  which 
damages  could  be  recovered,"  and  says:  "It 
merely  enlarged  the  right  of  recovery  from 
taking,  to  injury  or  taking."  In  addition, 
for  the  principle  that  "profits  of  business 
cannot  be  recovered  in  condemnation  pro- 
ceedings," we  there  cite  the  Thoburn  Case, 
supra,  and  Cobb  v.  Boston,  109  Mass.  438, 
where  it  was  held  that  "in  assessing  the 
value  of  a  leasehold  estate,  damage  to  the 
business  of  the  lessee  and  his  good  will  is 
not  to  be  included.  .  .  .  The  only  ques- 
tion was  as  to  the  value  of  his  unexpired 
lease,  and  not  as  to  the  profits  of  his  busi- 
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ness. 

In  Justice  v.  Philadelphia,  169  Pa.  503, 
32  Atl.  592,  the  tenant  had  taken  his  lease 
after  the  passage  of  an  ordinance  provid- 
ing for  the  widening  of  the  street  upon 
which  the  demised  premises  were  situated; 
L.RJV,1917C. 


nevertheless,  we  permitted  a  recovery  of 
damages  caused  by  the  demolition  and  re- 
erection  of  the  front  of  the  leased  building. 
The  reporter's  notes  in  this  case  indicate 
many  separate  items  claimed  by  the  plain- 
tiff, but  there  is  nothing  to  show  which 
of  these  the  trial  judge  permitted,  or  to 
indicate  that  he  allowed  any  of  them  except 
as  an  element  to  be  considered  in  appraising 
the  value  of  the  leasehold.  However  that 
may  be,  on  appeal  the  only  complaint  was 
that  the  court  below  had  refused  binding 
instructions  for  the  defendant;  moreover, 
the  verdict  was  for  but  one  half  of  the 
plaintiff's  claim,  and  this  indicates  the  en- 
tire exclusion  of  many  of  the  items,  or  ele- 
ments, mentioned  in  the  report,  leaving 
others  of  undoubted  admissibility,  suflicient 
to  account  for  the  verdict ;  as,  for  instance, 
the  value  to  the  leasehold  of  the  land  ac- 
tually taken  by  the  city. 

Shaw  V.  Philadelphia,  169  Pa.  506,  509, 
32  Atl.  594,  is  a  companion  case  to  the  one 
last  considered,  excepting  that  the  lease 
was  made  prior  to  the  widening  ordinance. 
The  report  is  not  satisfactory,  *  but  it  does 
appear  therein  that  th^  jurors  were  told 
"they  could  allow  no  damages  to  the  plain- 
tiff except  for  actual  money  loss  caused  by 
the  necessary  work  of  taking  down  with 
care  the  front  of  the  building,"  and  that 
"no  allowance  could  be  made  for  loss  of 
profits."  The  case  requires  consideration  in 
our  present  inquiry,  for  a  point  submitted 
by  the  defendant,  to  the  effect  that  "the 
plaintiff  is  only  entitled  to  recover  the 
depreciation  in  the  market  value  of  his 
leasehold  as  affected  by  the  widening,"  was 
refused.  The  trial  judge  called  attention 
to  the  general  charge,  as  substantially  cov- 
ering the  request,  but  added,  "I  think  the 
adverb  'only*  would  make  the  point  too 
strong."  On  appeal,  we  said  that,  under 
the  special  circumstances  of  the  case,  the 
refusal  could  have  done  the  defendant  no 
material  Harm;  but  we  further  said:  "An 
absolute  affirmance  of  the  point  without 
qualification  would  have  been  error,"  as- 
signing as  a  reason  that  "the  depreciation 
in  the  value  of  the  leasehold  would  not  be 
the  only  subject  for  allowance  of  damage." 
What  we  evidentlv  meant  bv  this  was  that 
the  jurors'  attention  could  not,  with  pro- 
priety, be  exclusively  confined  to  the  bare 
thought  of  depreciation  in  the  value  of  the 
leasehold,  but,  in  connection  therewith,  they 
were  entitled  to  appropriate  instructions 
concerning  the  various  relevant  elements 
which,  in  fixing  an  allowance  of  damages, 
they  could  properly  take  into  consideration. 
The  use  of  the  word  "only,"  with  its  con- 
text, was  misleading,  because  the  plaintiff 
was  entitled  to  recover  the  depreciation  in 
the  market  value  of  his  leasehold  not  "only" 
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"as  alTected  by  the  widening,"  but  also,  in 
a  large  sense,  sls  affected  by  its  direct 
physical  tesults;  for  the  expenses  follow- 
ing in  the  wake  of  and  directly  attributable" 
to  a  public  improvement  are  elements  not  to 
be  overlooked.  This  explanation  makes  the 
decision  now  imder  discussion  entirely  ac- 
cord with  the  trend  of  our  rulings  upon  the 
same  general  subject  in  the  other  cases  here 
cited. 

In  Coons  v.  McKees  Rocks,  243  Pa.  340, 
345,  347,  348,  90  Atl.  141,  the  plaintiff  was 
a  tenant  of  certain  houses,  with  a  period  of 
sixteen  years  yet  to  run.  We  ruled  it'  was 
permissible  to  introduce  in  evidence  the 
cost  of  "making  the  buildings  conform  to 
the  new  grade,  so  that  they  might  continue 
the  productive  (rent-producing)  value  of 
the  term;"  for  this  "would  most  certainly 
affect  the  market  value  of  the  lease."  We 
also  ruled  that  testimony  of  experts,  to  the 
effect  that  "the  rental  value  had  been  and 
would  continue  greatly  reduced,"  was  admis- 
sible, and  stated  the  trial  judge  had  cor- 
rectly instructed  with  reference  thereto,  as 
follows:  "That  evidence  is  not  the  basis  of 
the  damages,  if  there  are  any  damages  in 
this  case,  that  evidence  is  simply  offered 
to  assist  you  in  arriving  at  the  question 
which  is  at  issue  here,  and  that  is,  the 
value  of  this  leasehold  .  .  .  immediate- 
ly before  this  improvement  was  made  and 
the  value  .  .  .  immediately  after  the 
improvement." 

Ehret  v.  Schuylkill  River  E.  S.  R.  Co.  151 
Pa.  158,  166,  24  Atl.  1068,  is  another  case 
of  damages  to  a  leasehold  interest.  At 
trial,  the  defendant  presented  a  point  call- 
ing attention  to  the  fact  that  the  lease  con- 
tained a  clause  against  subletting  without 
the  consent  of  the  lessor,  and,  although 
other  persons  appeared  as  plaintiffs  with 
the  original  lessee,  that  no  such  consent  had 
been  shown.  On  this  state  of  affairs  the 
court  was  asked  to  direct  a  verdict  for  the 
defendant;  but  we  determined  the  request 
rightly  refused.  We  further  decided  that, 
under  the  "somewhat  peculiar — quite  out 
of  the  ordinary — circumstances  of  the  case," 
certain  testimony  which  had  been  offered 
to  prove  the  additional  cost  entailed  upon 
the  plaintiffs  in  the  conduct  of  their  busi- 
ness as  the  necessary  and  inevitable  result 
of  the  condemnation  was  proper  "for  the 
purpose  of  showing  the  value  of  the  plain- 
tiffs' lease  of  the  lot  appropriated  by  the 
defendant."  In  this  connection  we  said 
the  plaintiffs  "sought  to  show  the  lease 
was  worth  what  they  claimed  [its  value  to 
be]  because  it  saved  certain  expenses  .  .  . 
because  of  the  advantages  that  were  af- 
forded;" and  therefore  we  added  that  the 
matters  called  attention  to  in  the  testi- 
mony in  question  "were  elements  which  evi- 
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dently  and  properly  entered  into  the  con- 
sideration and  determination  of  the  value 
of  the  lease;"  and  we  stated  it  was  "a  mis- 
take to  say  that  the  introduction  of  the 
testimony  .  .  .  was  a  covert  attempt  to 
recover  profits."  See  also  the  discussion  on 
general  subject  of  restriction  as  to  showing 
profits,  in  Cox  v.  Philadelphia,  H.  &  P.  R. 
Co.  215  Pa.  500,  509,  114  Am.  St.  Rep.  979, 
6i  Atl.  729. 

In  Consolidated  Ice  Co.  v.  Pennsylvania 
R.  Co.  224  Pa.  487,  493,  73  Atl.  937,  the 
plaintiff  was  the  tenant  under  a  lease  which 
had  a  considerable  period  yet  to  run  when 
the  property  was  appropriated  by  the  de- 
fendant; the  improvements  belonged  to  the 
tenant,  with  -the  right  of  removal  at  the 
termination  of  the  lease.  On  appeal,  this 
court  heldr  "The  plaintiff  was  entitled  to 
recover  .  .  .  the  value  of  its  leasehold' 
interest,  iiicluding  the  use  of  the  improve- 
ments it  placed  on  the  demised  premises,  for 
the  unexpired  six  years  of  the  term." 

We  8aM>  "Of  course,  this  does  not  In- 
clude estimated  profits  of  future  trade  or 
business,  oi*  other  supposed  consequential 
injury.  .  .  .  The  plaintiff  company  was 
paying  as  a  rental  for  the  premises  $2,150 
per  annnm  and  the  taxes  on  the  property, 
but  this  rental  did  not  include  compensa- 
tion for  the  ice  plant.  .  .  .  Subsequent- 
ly to  the  letting,  the  lessee  constructed  its 
ice  plant  with  the  express  reservation  in 
the  lease  of  the  right,  but  without  the  obli- 
gation, to  remove  it  at  the  expiration  of  the 
term.  Therefore,  in  estimating  the  dam- 
ages sustained  by  the  plaintiff  company, 
the  jury  should  consider,  not  only  what  the 
leasehold  proper  was  worth  over  and  &bove 
the  rental  and  other  charges  paid  by  the 
lessee,  but  the  value  of  the  leasehold  as 
improved  by  the  ice  plant.  In  other  words, 
the  loss  resulting  to  the  plaintiff  company 
is  the  difference  between  the  value  of  the 
leasehold,  as  improved  by  the  ice  plant,  for 
the  unexpired  term,  and  the  rental  and 
other  charges  payable  by  the  lessee.  This, 
as  is  apparent,  would  include  the  use  of 
the  fixtures  and  machinery  by  the  tenant, 
as  well  as  the  use  of  the  demised  premises 
for  the  residue  of  the  term.  The  value  of 
the  leasehold  proper  for  the  unexiiired  term 
would  be  what  the  premises  would  be  worth 
for  any  purpose  for  which  they  could  rea- 
sonably b6  used  over  and  above  the  rental 
and  other  charges  payable  by  the  lessee. 
To  this  must  be  added  the  use  value  of  the 
machinery  and  fixtures  until  the  expira- 
tion of  the  lease.  These  are  not  substantive 
elements  of  damage,  but  iire  for  the  con- 
sideration of-  the  jury  in  estimating  the 
plaintiff  company's  loss  by  being  deprived 
of  the  residue  of  the  term." 

The  lessee  of  a  wharf  was  the  plaintiff  in 
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Kersey  t.  Schuylkill  River  £.  S.  R.  Co.  133 
Pa.  234,  240,  241,  7  L.R.A.  409,  19  Am.  St. 
Rep.  632,  19  Atl.  553.  He  was  allowed  to 
recover  expenses  incurred  in  the  necessary 
reconstruction  of  certain  appliances  essen- 
tial to  the  use  of  the  leased  property,  and 
to  show  that  after  such  reconstruction  the 
cost  of  operation  was  thereby  increased.  In 
dealing  with  this  phase  of  the  case,  we  said : 
''It  is  well  settled  that  the  proper  measure 
of  damages  is  the  depreciation  in  the  mar- 
ket value  of  the  property.  .  .  .  But  the 
elements  to  be  considered  in  the  ascertain- 
ment of  this  depreciation  are  .  .  .  varied. 
.  .  .  In  the  ordinary  case  of  the  appro- 
priation of  land  .  .  .  the  opinions  of 
witnesses  .  .  .  are  received  on  the  ques- 
tion of  its  value,  .  .  .  but  this  is  not 
exclusive  of  other,  and  in  some  cases  better, 
methods  of  proof.  It  may  be  stated  as  a 
general  principle,  applicable  to  cases  of 
this  sort,  that  whatever  injuriously  affects 
the  property,  as  the  direct  and  necessary 
result  of  the  location  of  the  road  upon  it 
[here  the  change  of  grade],  may  be  con- 
sidered in  the  assessment  of  damages.  In 
this  case,  the  estate  of  the  plaintiff  was 
limited  to  a  particular  use.  Its  enjoyment, 
in  accordance  with  the  terms  of  its  creation, 
required  that  the  appliances  which  had 
been  rendered  useless  by  the  entry  of  the 
defendant  company  should  be  reconstructed. 
.  .  .  These  matters  were  properly  re- 
ceived in  evidence,  .  .  .  not  as  specific 
items  of  claim,  but  as  affecting  market 
value"  of  the  lease. 

Pennsylvania  R.  Co.  v.  Eby,  107  Pa.  166, 
173,  was  not  a  statutory  proceeding  grow- 
ing out  of  the  exercise  of  the  right  of  emi- 
nent domain.  On  the  contrary,  the  action 
was  in  trespass  quare  clausum  fregit  for 
an  unlawful  entry  upon  the  leaRehold  in- 
terest of  the  plaintiff.  The  case  is  valuable, 
however,  in  connection  with  our  present  in- 
quiry, for  we  there  ruled  that  while,  "with 
respect  to  the  measure  of  damages,  it  was 
competent  for  the  plaintiff  to  prove  the 
value  of  the  leasehold  interest  over  the  rent 
received,"  yet  "estimated  profits"  could  not 
be  taken  into  consideration.  The  case  is 
of  further  interest  because  in  the  opinion 
we  take  occasion  to  say:  "It  was  com- 
petent to  prove  the  market  value  of  the 
leasehold  by  the  opinion  of  witnesses  in  the 
same  manner  as  it  would  be  the  value  of 
other  property.  .  .  .  That  value  is 
what  the  leasehold  was  worth, — it  was 
worth  to  the  plaintiff  the  same  sum  as  it 
was  worth  for  the  sale  and  transfer, — and 
the  mode  of  ascertaining  this  sum  is  by 
testimony  of  witnesses  upon  its  market 
value." 

Pittsburgh,  V.  &  C.  R.  Co.  v.  Vance,  116 
Pa.  325,  333,  8  Atl.  764,  cited  by  the  ap- 
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pellant,  is  a  case  where  an  owner  of  a  mill 
property,  damaged  by  the  location  of  a 
railroad  over  a  portion  of  his  land,  was 
permitted  to  show  that  this  directly  and 
permanently  affected  the  trade  of  the  mill, 
since  it  made  access  thereto  difficult  and 
dangerous.  After  announcing  the  usual 
rule  applicable  in  such  cases,  to  the  effect 
that  the  difference  in  the  market  value  of 
the  property  before  and  after  the  improve- 
ment is  the  measure  of  damage,  we  said: 
"If  the  peril  and  inconvenience  to  custom- 
ers from  this  cause  [location  of  the  rail- 
road] was  such  that  they  were  thereby  In- 
duced to  carry  their  grain  to  .  .  .  other 
mills,  and  the  plaintiff's  land  was  thereby 
depreciated,"  evidence  to  that  effect  was 
relevant  and  competent. 

While  we  have  found  no  Pennsylvania 
case  which  directly  discusses  the  exact  point 
as  to  whether  or  not  damages  can  be  re- 
covered for  business  losses  accruing  during 
the  progress  of,  and  due  to  temporary  ob- 
structions and  inconveniences  caused  by,  the 
actual  work  of  making  a  public  improve- 
ment, yet,  inferentially,  all  the  authorities 
above  cited  rule  in  the  negative.  The  pre- 
ponderance of  authorities  in  other  leading 
jurisdictions  is  quite  clear  on  the  point. 
The  cases  almost  uniformly  hold  that  dam- 
ages cannot  be  recovered  for  inconvenience 
in  the  transaction  of  business,  or  for  the 
interruption,  total  suspension,  or  loss  of 
trade,  custom,  or  profits,  caused  by  the 
work  of  making  a  public  improvement;  that 
this  temporary  inconvenience,  and  all  losses 
therefrom,  must  be  suffered,  for  the  law 
permits  a  recovery  only  of  the  permanent 
depreciation  in  value  of  property  taken  or 
injured,  be  it  a  leasehold  or  otherwise,  such 
depreciation  to  be  judged  by  the  effect  of 
tlie  improvement  when  completed.  The  Con- 
stitution of  Illinois  (1870),  provides  (arti- 
cle 2,  §  13):  "Private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
just  compensation." 

In  Chicago  Flour  Co.  v.  Chicago,  243  111. 
268,  271,  90  N.  E.  674,  it  was  held  that,  un- 
der this  provision,  a  temporary  interference 
with  access  to  abutting  property,  during 
the  time  a  street  was  obstructed  by  the 
progress  of  a  public  improvement,  was  not 
a  damage  to,  or  taking  of,  property  within 
the  meaning  of  the  above  provision.  See 
also  Lefkovitz  v.  Chicago,  142  111.  App.  27, 
29  (afiSrmed  in  238  111.  23,  87  N.  E.  58), 
where  the  court  said:  "It  is  axiomatic 
that  all  property  is  held  subject  to  any 
burden  which  may  be  imposed  from  the  fact 
of  its  being  situate  in  the  vicinity  of  or 
adjacent  to  a  public  improvement.  The 
Constitution  provides  no  remedy  in  the  way 
of  an  award  of  damages  for  temporary  ob- 
structions when  streets  are  being  repaired 
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or  public  improvements  installed  in  such 
streets,  notwithstanding  during  the  time  of 
doing  such  work  access  to  abutting  prop- 
erty is  cut  off,  with  resulting  damage  to  the 
owner." 

The  law  is  ruled  to  the  same  effect  in  Re 
Bd.  of  Water  Supply,  73  Misc.  231,  130  N. 
T.  Supp.  1001;  Stadler  v.  Milwaukee,  34 
Wis.  98;  Brooks  v.  Boston,  19  Pick.  174, 
178;  Bishop  v.  Korth  Adams  Fire  Dist  167 
Mass.  364,  370,  45  N.  £.  925;  and  Northern 
Transp.  Co.  v.  Chicago,  99  U.  S.  635,  643, 
25  L.  ed.  336,  338. 

At  the  common  law  no  damages  were  re- 
coverable when  property  was  taken  for  a 
public  improvement.  While,  in  course  of 
time,  compensation  was  allowed  for  an  ac- 
tual taking,  and  subsequently  for  an  injury 
to  property,  yet,  from  the  authorities  which 
we  have  reviewed,  it  may  seem  that  our 
constitutional  provision,  allowing  "just 
oompeoflation  for  property  taken,  injured^ 
or  destroyed"  (art.  16,  §  8)  "made  no 
change  in  the  character  of  property  for 
which  damages  could  be  recovered,*'  and 
that  under  no  circumstances  can  ''profits 
of  business*'  be  claimed  in  condemnation 
proceedings. 

To  sum  up:  the  authorities  already  cited 
lay  down,  or  indicate,  the  following  genera! 
rules:  The  measure  of  damages  is  the 
same  whether  the  plaintiff  be  a  tenant  for 
vears  or  an  owner  in  fee,  and  that  is  the 
difference  in  the  value  of  the  property  be- 
fore the  injury  and  as  affected  by  the  com- 
pleted improvement;  thus,  in  the  case  of 
a  tenant,  the  damages  are  measured  by  the 
market  value,  for  any  useful  purpose,  of 
the  balance  of  the  term,  at  the  time  of  the 
completion  of  the  improvements.  Phila- 
delphia A  R.  R.  Co.  V.  Getz,  113  Pa.  214,  6 
Atl.  356;  Philadelphia  Ball  Club  v.  Phila- 
delphia,  192  Pa.  632,  46  L.R.A.  724,  73 
Am.  St.  Rep.  835,  44  Atl.  265^  and  other 
cases,  supra.  "The  measure  of  damages  in 
the  case  of  an  ordinary  leasehold  is  the 
amount  that  anyone  would  pay  for  the  un- 
expired term  over  and  above  the  rent  and 
other  charges"  fixed  in  the  contract  of 
lease.  Consolidated  Ice  Co.  v.  Pennsylva- 
nia R.  Co.  224  Pa.  487,  73  Atl.  937 ;  Penn- 
sylvania R.  Co.  V.  Eby,  107  Pa.  166. 

The  values  involved  may  be  shown  by 
opinion  testimony  (Pennsylvania  R.  Co.  v. 
Eby,  supra),  but  a  plaintiff  is  not  restricted 
to  this  class  of  evidence.  He  may  prove 
the  various  elements  directly  entering  into 
and  affecting  the  value  of  the  remainder  of 
his  term,  which,  however,  must  not  be  re- 
mote or  speculative,  but  such  as  it  is 
reasonable  to  assume  would  be  taken  into 
account  by  a  prospective  purchaser.  Phila- 
delphia k  R.  R.  Co.  V.  Getz,  supra.  The 
propertv  interest  of  the  tenant  is  to  be 
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estimated  without  regard  to  his  personality, 
and,  generally  speaking,  without  considera- 
tion of  the  "actual  state  of  his  business"  or 
the  profits  derived  therefrom  (Philadelphia 
Ball  Club  v.  Philadelphia,  and  Becker  v. 
Philadelphia  A  R.  Terminal  R.  Co.  177  Pa. 
252,  258,  261,  35  L.R.A.  583,  35  Atl.  620) ; 
but,  if  the  leasehold  is  one  wliich,  because 
of  certain  peculiar  qualities,  in  and  of  it- 
self actually  produces  a  revenue  or  enables 
the  tenant  directly  to  make  a  regular  sav- 
ing in  the  conduct  of  his  business,  aside  from 
the  results  of  his  personal  management 
(Ehret  v.  Schuylkill  River  E.  S.  R.  Co.  151 
Pa.  158,  24  Atl.  1068;  Kersey  v.  Schuylkill 
River  E.  S.  R.  Co.  133  Pa.  240,  7  L.R.A, 
409,  19  Am.  St.  Rep.  632,  19  Atl.  553),  then 
these  are  elements  which  may  be  taken  into 
ax:count  in  fixing  the  value  of  the  term; 
and,  of  oQUf 80,  one  always  may  show  that, 
by  reason  of  the  public  improvement,  the 
rental  value  of  the  danised  premises  has 
suffered  a  lasting  depreciation,  which,  owing 
to  the  fact  that  the  actual  rent  to  be  paid 
must  remain  as  theretofore,  necessarily 
would  affect  the  market  value  of  his  lease- 
hold (Coons  V.  McKees  Rocks,  243  Pa.  340, 
90  Atl.  141).  In  other  words,  one  may 
show  that,  under  the  requirements  of  his 
contract,  he  is  obliged  to  pay  the  same  rent 
as  before  the  improvement,  whereas,  as  a 
matter  of  fact,  if  he  were  about  to  take  a 
new  lease,  according  to  the  reduced  rental 
values  caused  by  the  improvement,  in  all 
probability,  he  would  secure  it  at  a  certain 
lower  rental;  hence,  because  his  lease  calls 
for,  relevantly  speaking,  too  high  a  rent, 
the  market  or  selling  value  of  the  balance 
of  his  term  is  depreciated  accordingly.         | 

In  valuing  the  remainder  of  a  term,  while 
the  fact  that  the  landlord  has  the  right  to 
dispossess  the  tenant  at  any  time  upon  a 
short  notice  may  be  an  element  for  con- 
sideration, yet,  when  no  such  notice  has 
been  given,  the  mere  presence  of  this  pro- 
vision in  the  lease  will  not  absolutely  defeat 
the  right  of  recovery  by  the  tenant,  if  he 
is  able  to  prove  a  depreciation  in  the  value 
of  his  leasehold  interest,  whatever  it  may 
be.  Shipley  v.  Pittsburg,  C.  &  W.  R.  Co. 
216  Pa.  512,  65  Atl.  1094;  Ehret  v.  Schuyl- 
kill River  E.  S.  R.  Co.  supra.  | 

A  plaintiff  is  not  entitled  to  compensa- 
tion for  Indirect  injury  to  his  trade  or  for 
loss  of  profits  suffered  during  the  time  oc- 
cupied in  making  a  public  improvement,  re- 
covery being  restricted  to  the  direct  and 
permanent  effect  of  the  physical  injury  to 
the  demised  premises  upon  the  value  of  the 
balance  of  the  tenant's  term.  If  the  com- 
pleted improvement  permanently  interferes 
with  access  to  the  leased  property,  the  jury 
have  a  right  to  consider  this  an  element  of 
damage   affecting   the   value   of   the    lease- 
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hold,  and,  in  order  to  show  the  extent  of 
such  interference,  it  is  permissible  to  prove 
the  falling  off  of  trade  or  custom  directly 
attributable  thereto.  Pittsburgh,  V.  &  C. 
R.  Co.  V.  Vance,  115  Pa.  325,  8  Atl.  764. 

The  rulings  and  instructions  here  com- 
plained of  seem  to  be  in  entire  accord  with 
the  law  as  laid  down  in  the  relevant  au- 
thorities, and  to  fit  the  case  as  proved.  The 
testimony  offered  by  the  plaintiff  did  not 
tend  to  show  a  permanent  diminution  in  the 
market  value  of  its  leasehold,  or  even  to 
show  an  apparent  permanent  falling  off  of 
custom,  due  to  the  completion  of  the  im- 
provement; on  the  contrary,  at  most,  it 
made  out  only  a  temporary  loss  of  profits, 
due  to  the  obstruction  of  the  demised  build- 


ing while  the  regrading  was  going  on. 
Moreover,  the  testimony  did  not  show,  or 
tend  to  show,  that  plaintiff's  actual  posses- 
sion was  disturbed,  or  that  the  market 
value  of  its  leasehold  interest  was  any  less 
after  the  completion  of  the  improvement 
than  before.  Finally,  there  was  no  at- 
tempt to  prove  a  reduction,  or  depreciation, 
in  the  rental  value  of  the  property,  which 
had  detrimentally  affected  the  market  value 
of  the  leasehold.  In  short,  we  conclude 
that,  under  the  evidence,  the  rulings  and 
instructions  of  the  learned  trial  judge  were 
adequate  and  without  material  error.  Hence 
the  several  assignments  must  be  overruled. 
The  judgment  is  affirmed. 


Annotation— Measure  of  damage$  to  leasehold  from  change'  of  grade. 


The  right  of  a  tenant  for  yeai^  to*  re- 
cover from  a  municipality  for  change  of 
grade  in  street  is  discussed  in  the  note 
to  Chiesa  &  Co.  v.  Des  Moines,  48  L.R.A. 
(N.S.)  899.  This  note  is  concerned  only 
with  the  measure  of  the  tenant's  dam- 
ages. 

In  Sheehan  v.  Fall  River  (1906)  187 
Mass.  356;  73  N.  E.  544,  an  action  by 
the  owner  of  a  building  standing  on 
land  held  under  an  oral  lease  from  year 
to  year,  for  the  assessment  of  damages, 
under  a  statute,  for  a  change  of  grade, 
the  parties  had  agreed  upon  the  meas- 
ure of  recovery.  It  is  stated,  however, 
by  the  court,  that  "ordinarily  the  dam- 
ages to  be  assessed  would  be  found  in 
the  difference  between  the  value  of  the 
property  as  a  whole,  before  the  change 
of  grade,  and  its  value  thereafter.  In 
such  an  assessment  the  nature  of  the 
title  and  the  right  of  the  lessor  to  de- 
termine the  tenancy,  either  by  grant  or 
by  giving  the  proper  statutory  notice, 
are  important  as  affecting  the  amount 
that  should  be  awarded." 

The  action  in  Philadelphia  Ball  Club 
v.  Philadelphia  (1899)  192  Pa.  632,  46 
L.R.A.  724,  73  Am.  St.  Rep.  835,  44  Atl. 
265,  was  by  a  ball  club  which  was  a 
lessee  of  the  land  abutting  on  the  change 
of  grade.  The  general  rule  governing 
the  measure  of  damages  in  such  a  case 
is  laid  down  by  the  courts  that  only  the 
difference  in  the  actual  value  of  the  en- 
tire property  before  and  after  the  in- 
jury is  inflicted  can  be  considered.    It 

is  held  that  this  valuation  must  be  made 
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immediately  before  and  immediately 
after  the  damage  is  inflicted;  the  valua- 
tion cannot  be  affected  by  any  subse- 
quent change  in  the  circumstances  or 
condition  of  the  property.  In  arriving 
at  these  values  future  profits  of  the  busi- 
ness cannot  be  considered  for  any  pur- 
pose, nor  is  the  plaintiff  entitled  to  dam- 
ages for  detention  of  payment  in  lieu  of 
interest  when  the  delay  was  due  to  the 
fact  that  the  demand  made  was  oppres- 
sive and  unreasonable.  This  rule  of 
damages  is  approved  in  Campbell  v. 
Philadelphia  (1911)  230  Pa.  516,  79  Atl. 
718,  where,  in  an  action  by  a  tenant  to 
recover  damages  for  injury  to  his  lease- 
hold by  a  change  of  grade,  it  is  stated 
that  the  proper  test  of  the  measure  of 
damages  is  the  difference  in  value  of  his 
leasehold  estate  before  and  after  the 
change  of  grade.  Proof  of  the  cost  of 
the  tenant's  fixtures  was  held  to  be 
clearlv  inadmissible.  The  tenant  had  not 
been  deprived  of  possession,  but  the 
access  to  his  property  had  been  inter- 
fered with,  and  he  moved  before  the 
termination  of  his  lease,  and  during  the 
course  of  the  improvement.  See  also 
Coons  V.  McKees  Rocks  (1914)  243  Pa. 
340,  90  Atl.  141,  sufficiently  set  out  in 
the  opinion  in  Iron  City  Automobile 
Co.  V.  Pittsburgh,  ante,  420. 

See  also  the  cases  discussed  in  Irok 
City  Automobile  Co.  v.  Pittsburgh,  up- 
on other  questions;  especially  those  re- 
lating to  the  widening  of  streets. 

W.  A.  E. 
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« 

JAME  FROST,  by  Guardian  and  Next 
Friend,  Appt., 

T. 

CITY  OF  TOPEKA. 

(08  Kan.  636,  161  Pac.  036.) 

Manlctpal  oorporation  — «  negligence  of 
employee  —  liability. 

Dynamite  caps  were  naed  in  blasting  pre- 
paratory to  installing  water  and  sewer  sys- 
tems in  the  city's  detention  hospital  while 
it  was  under  construction.  Employees  of 
the  city  n^ligently  failed  to  remove  an  un- 
used sack  of  oapB  from  the  grounds  on  com- 
pletion of  the  hoapital.  The  plaintiff,  a 
child  of  nine  years,  was  taken  to  the  hospi- 
tal with  his  parents,  who  were  afflicted  with 
smallpox,  and  was  allowed  to  play  about  the 
grounds.  He  found  the  caps  and  exploded 
one  of  them  and  was  injured.  The  hospital 
was  established,  owned,  and  maintained  by 
the  city  for  the  sole  purpose  of  detaining 
and  treating  persons  afflicted  with  smallpox. 
Held,  the  city  is  not  liable  in  damages  lor 
the  plaintiff's  injury. 
For  other  oases,  see  Municipal  Oorponttions, 

II.  0,  2,  in  Dig.  1-^52  N.  8. 

(July  8,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Shawnee  County 
overruling  a  demurrer  to  the  answer  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  J.  Schenck,  W.  I.  Jamison, 
and  W.  Herbert  Jamison,  for  appellant: 

Defendant  was  liable  for  the  injury 
caused  by  negligently  leaving  the  dynamite 
exposed  and  unprotected. 

Cherryvale  v.  Studyvin,  T6  Kan.  285,  11 
L.RJiL.(N.S.)  386,  91  Pac.  60;  Bowden  v. 
Kansas  City,  69  Kan.  587,  66  L.R.A.  .181, 
106  Am.  St.  Rep.  187,  77  Pac.  673,  1  Ann. 
Cas.  955,  16  Am.  Neg.  Rep.  339;  Jones, 
N^.  Mun.  Corp.  |  141;  McClure  v.  Red 
Wing,  28  Minn.  186,  9  K  W.  767;  Denver 
V.  Davis,  87  Colo.  370,  6  L.R.A.(N.S.)  1018, 
119  Am.  St.  Rep.  293,  86  Pac.  1027,  11  Ann. 
Cas.   187,  20  Am.  Neg.  Rep.  498;   4  Dill. 
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Mun.  Corp.  5th  .  ed.  p.  2838 ;  Moulton  t. 
Scarborough,  71  Me.  267,  36  Am.  Rep.  308; 
Wagner  v.  Portland,  40  Or.  389,  60  Pac. 
985,  67  Pac.  300;  Chicago  v.  O'Brennan, 
65  111.  160;  Denver  v.  Spencer,  34  Colo. 
270,  2  L.R.A.(N.S.)  147,  114  Am.  St.  Rep. 
158,  82  Pac.  690,  7  Ann.  Cas.  1042,  19  Am. 
Neg.  Rep.  94;  Williams,  Mun.  Liability 
for  Tort,  17;  Toledo  v.  Cone,  41  Ohio  St. 
149;  Powers  v.  Harlow,  53  Mich.  515,  51 
Am.  Rep.  164,  19  N.  W.  257;  Ryan  v. 
towar,  128  Mich.  463,  65  L.R.A.  310,  02 
Am.  St.  Rep.  481,  87  N.  W.  644;  Mattson 
V.  Minnesota  A  N.  W.  R.  Co.  95  Minn.  477, 

70  L.R.A.  503,  111  Am.  St.  Rep.  483,  104 
N.  W.  453,  5  Ann.  Cas.  498,  18  Am.  Neg. 
Rep.  511;  Nelson  v.  McLellan,  31  Wash. 
208,  60  L.R.A.  793,  96  Am.  St.  Rep.  902, 

71  Pac.  747,  13  Am.  Neg.  Rep.  627. 

Mr.  George  P.  Hayden,  for  appellee: 
Defendant  was  not  liable  in  damages  for 
plaintiff's  injury. 

Butler  V.  Kansas  City,  97  Kan.  239,  L.R.A. 
1916D,  626,  166  Pac.  12;  4  Dill.  Mun.  Corp. 
S  1661;  28  Cyc.  1305,  1306,  note;  6  Mc- 
Quillin,  Mun.  Corp.  §  2669;  Burdick,  Torts, 
2d  ed.  109;  Ogg  v.  Lansing,  35  Iowa,  495, 
14  Am.  Rep.  499;  Nicholson  v.  Detroit^  129 
Mich.  246,  56  L.R.A.  601,  88  N.  W.  695; 
Love  V.  Atlanta,  95  Ga.  129,  51  Am.  St. 
Rep.  64,  22  S.  E.  29;  Russell  v.  Tacoma, 
8  Wash.  156,  40  Am.  St.  Rep.  895,  36  Pac. 
605;  Howard  v.  Worcester,  153  Mass.  426, 
12  L.R.A.  160,  25  Am.  St.  Rep.  651,  27  N. 
E.  11;  Braunstein  v.  Louisville,  146  Ky. 
777,  42  L.R.A.(N.S.)  538,  143  S.  W,  372; 
Bell  V.  Cincinnati,  80  Ohio  St.  1,  23  L.R.A. 
(N.S.)  010,  88  N.  E.  128;  Having  v.  Cov- 
ington^ 26  Ky.  L.  Rep.  1617,  78  S.  W.  431; 
Everly  v.  Adams^  95  Kan.  305,  LJl.A.1915E» 
448,  147  Pac.  1134. 

Bnrcby  J^  delivered  the  opinion  of  the 
court: 

The  action  was  one  for  damages  for  per* 
Bonal  injuries  sustained  through  the  negli* 
genoe  of  the  city.  A  demurrer  to  the  an* 
swer  was  overruled,  and  the  plaintiff 
appeals. 

The  petition  disclosed  that  the  pkiintiff^s 
parents  became  afflicted  with  smallpox,'  mad 
were  confined  in  the  detention  hospital  of 
the   eity.     The  plaintitf,   a  child  of  nine 


.  Note.  —Many  different  phases  of  the  sub- 
ject of  municipal  liability  as  affected  by  the 
question  whether  the  municipality  was  in 
the  exercise  of  a  public  or  private  function, 
or — as  it  is  sometimes  phrased^ — ^was  acting 
in  a  governmental  or  proprietary  capacity, 
are  treated  in  notes  referred  to  m  the 
Indexes  to  L.R.A.  Notes,  under  the  title, 
"Municinal  Corporationsp''  subtitle,  Liabil- 
ity for  Damages."  The  question  is  di^cupsed 
with  especial  reference  to  buildings  used  by  ' 
L.R^.1917C. 


a  municipality,  ip  the  note  to  Columbia  Fi- 
nance k  T.  Co.  V.  Louisville,  25  L.R.A.(N.S.) 
88. 

Generally,  as  to  liability  for  injury  to 
children  from  explosives  left  accessible  to 
them,  see  notes  to  Akin  v.  Bradley  Etngineev* 
ing  k  Min.  Co.  14  LlR.A.(K.8.)  686;  Fink« 
beiner  v.  Sotomon,  24  L.RJV..(N.8.)  12fi»7; 
Juntti  V.  Oliver  Iron  Min.  Co.  42  L.B.4. 
(N.S.)  840;  and  Folsom-Morris  Coal  Min. 
Co.  V.  De  Vork,  L.R.A.1917A,  1295. 
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years,  was  taken  to  the  hospital  with  his 
parents,  and  was  allowed  to  play  about  the 
hospital  grounds.  He  found  a  sack  of  dyna- 
mite caps  which  employees  of  the  city  had 
taken  to  the  hospital  grounds  and  had  neg- 
lected to  remove  or  render  inaccessible. 
The  plaintifT  carried  the  caps  into  the  hos- 
pital, accidentally  exploded  one  of  them, 
and  injured  his  hand  so  that  some  of  his 
fingers  had  to  be  amputated.  The  answer 
was  that  the  city  established,  owned,  and 
maintained  the  hospital  for  the  sole  purpose 
of  detaining  and  treating  persons  afflicted 
with  the  contagious  disease  of  smallpox. 
Proper  sanitation  required  that  the  building 
be  equipped  with  water  and  sewer  systems, 
and  these  were  installed  entirely  on  the 
hospital  grounds  in  connection  with  the 
construction  and  completion  of  the  build- 
ing. While  excavating  for  the  water  and 
sewer  systems  rock  was  encountered  which 
it  was  necessary  to  remove  by  blasting,  and 
the  dynamite  caps  belonged  to  one  of  sev- 
eral lots  which  were  taken  to  the  premises 
for  use  in  the  conduct  of  that  work.  The 
demurrer  to  the  answer  raised  the  ques- 
tion whether  or  not  the  negligence  of  the 
city's  employees  in  leaving  the  dynamite 
caps  where  they  might  be  picked  up  and 
exploded  by  the  plaintiff  was  exhibited  in 
connection  with  the  performance  by  the 
city  of  proprietary  or  of  governmental  func- 
tions. If  the  latter,  the  city  is  not  liable. 
'  While  the  hospital,  with  its  equipment 
and  grounds,  was  property  of  the  city,  it 
was  property  held  and  maintained  in  a  pub- 
lic and  governmental  capacity,  and  not  in 
a  private  proprietary  capacity.  The  sole 
object  in  establishing  and  maintaining  the 
hospital  was  to  conserve  the  public  health, 
— a  purely  governmental  function  exercised 
under  the  police  power  of  the  state.  The 
enterprise  was  public  and  governmental 
from  its  inception,  and  in  doing  the  work 
of  constructing  the  building  and  installing 
the  water  and  sewer  systems  the  city  acted 
as  a  mere  agency  of  the  state  in  promoting 
the  general  welfare.  W^hile  the  dynamite 
caps  were  property  of  the  city,  they  were 
mere  contributions  to  the  enterprise,-  the 
same  as  building  material,  water  pipe,  sewer 
pipe,  and  other  articles  necessary  to  se- 
cure the  ultimate  end  in  view.  If,  in  per- 
forming the  work  of  constructing  and 
equipping  the  hospital  and  putting  the 
grounds  in  condition  for  occupancy  ma- 
terials of  any  kind  were  used  or  disposed 
of  in  a  negligent  or  unsafe  way,  the  capacity 
i»  which  the  city  acted  shielded  it  from 
pecuniary  liability.  When  construction  was 
completed  and  maintenance  of  the  institu- 
tion as  a  detention  hospital  was  begun,  the 
relation  of  the  city  to  the  project  remained 
the  same,  and  if  for  any  reason  the  premises 
L.RA.1917C. 


were  not  safe  for  occupancy  by  persons  de- 
tained in  the  hospital,  the  same  exemption 
from  liability  existed.  The  decision  in  the 
case  of  Butler  v.  Kansas  City,  97  Kan.  239, 
L.R.A.1916D,  826,  155  Pac  12,  which  was 
a  detention  hospital  case,  is  conclusive.  In 
that  case  an  inmate  of  the  hospital,  de- 
tained there  because  afflicted  with  small- 
pox, was  injured  -by  a  splinter  in  the  floor, 
which,  it  was  alleged,  was  maintained  in  a 
defective  and  dangerous  condition.  The  dis- 
trict court  overruled  a  demurrer  to  the 
petition.  On  appeal  this  court  reversed  the 
judgment  and  directed  that  the  demurrer 
be  sustained.  The  opinion  cites  numerous 
authorities.    The  syllabus  reads  as  follows: 

"Where  a  municipal  corporation  main- 
tains a  pesthouse  for  the  treatment  and 
isolation  of  persons  who  have  been  exposed 
to  or  afiTected  with  smallpox,  it  performs 
a  governmental  duty. 

''The  rule  that  the  governmental  agencies 
of  the  state  are  not  liable  in  an  action  of 
tort  for  either  misfeasance  or  nonfeasance 
is  applied  to  an  action  against  a  city  to 
recover  damages  for  personal  injuries  re- 
sulting from  the  defective  condition  of  the 
floor  of  a  pesthouse  where  plaintiff,  who 
was  afflicted  with  smallpox,  was  confined 
by  the  city  authorities.'*  Butler  v.  Kansas 
City,  syl.  ^1  1,  2. 

It  makes  no  difference  in  principle  wheth- 
er the  building  or  the  grounds  appurtenant 
to  the  building  be  defective;  and  it  makes 
no  difference  whether  the  dangerous  agency 
act  by  penetration  or  by  concussion.  The 
employees  of  the  city  who  caused  the  hos- 
pital grounds  to  be  unsafe  by  negligently 
failing  to  remove  the  portion  of  the  supply 
of  dynamite  caps  not  consumed  in  blasting 
may  be  personally  responsible  for  the  conse- 
quences of  their  conduct,  but  the  city  is  not. 

The  plaintiff  cites  the  case  of  Cherryvale 
V.  S.tudyvin,  76  Kan.  285,  11  L.R.A.(N.S.) 
385,  91  Pac.  60.  The  case  is  stated  in  the 
opinion  as  follows:  "Study vin  sued  the 
city  for  damages  allied  to  have  been 
caused  to  his  building  by  the  negligence  of 
the  city  in  blasting  a  ditch  for  a  sewer  iu 
an  alley  at  the  side  of  the  building.  He 
recovered  judgment  for  $554,  and  the  city 
claims  that  he  was  entitled  to  recover  only 
the  value  of  two  panes  of  glass  broken  by  a 
rock  thrown  while  blasting.  Whether  the 
city  was  negligent  in  doing  the  blasting  is 
practically  the  only  issue  under  the  plead- 
ings."    (p.  286.) 

The  principles  invoked  by  the  city  in  the 
present  controversy  were  not  discussed. 
None  of  the  numerous  previous  decisions  of 
this  court,  illustrating  those  principles,  was 
cited.  State  ex  rel.  Atwood  v.  Hunter,  38 
Kan.  578,  IT  Pac.  177;  Peters  v.  Lindsborg, 
40  Kan.  654,  20  Pac.  490;  La  Clef  v.  Con- 
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€ordia,  41  Kan.  323,  13  Am.  St.  Kep.  285, 
21  Pac.  272;  Caldwell  v.  Prunelle,  57  Kan. 
611,  46  Pac.  049;  State  ex  rel.  Godard  v. 
Topeka  Water  Co.  61  Kan.  547,  60  Pac.  337; 
Freeman  v.  Chanute,  63  Kan.  573,  66  Pac. 
647 ;  Cherry  vale  Water  Co.  v.  Cherryvale,  65 
Kan.  219,  69  Pac.  176;  Asher  v.  Hutchin- 
son Water  Light  k  P.  Co.  66  Kan.  496,  61 
L.R.A.  52,  71  Pac.  813. 

The  city  of  Cherryvale  conceded  liability 
for  a  part  of  the  injury  done.  The  conces- 
sion was  made  because  of  the  declarations 
of  this  court  in  cases  like  that  of  Freeman 
V.  Chanute,  63  Kan.  573,  66  Pac.  647,  in 
which  tlie  distinction  between  proprietary 
and  governmental  action  was  drawn  with 
clearness  and  accuracy:  "There  are  two 
kinds  of  duties  which  are  imposed  on  a 
municipal  corporation, — one  arising  from 
the  grant  of  a  special  power,  in  the  exercise 
of  which  the  municipality  is  a  legal  individ- 
ual ;  the  other  arising  from  the  use  of  polit- 
ical rights  under  the  general  law,  in  the 
exercise  of  which  it  is  a  sovereign.  The 
former  power  is  quasi  private,  and  is  used 
for  private  purposes;  the  latter  is  public 
and  used  for  public  purposes.  ...  In 
the  exercise  of  its  quasi  private  or  corpor- 
ate power  a  municipality  is  like  a  private 
corporation,  and  is  liable  for  a  failure  to 
use  its  power  well,  or  for  an  injury  caused 
by  using  it  negligently.  In  building  its 
waterworks,  gas,  electric  light  plants, 
sewers,  and  other  internal  improvements 
which  are  for  the  exclusive  benefit  of  the 
corporation,  it  is  in  the  exercise  of  its  quasi 
private  power,  and  is  liable  to  the  same  ex- 
tent as  are  private  corporations.  . 
But  in  the  exercise  of  the  political  or  pub- 
lic power  conferred  on  it  as  an  arm  of  the 
state  for  the  benefit  of  all  the  people,  its 
officers,  although  appointed  or  elected  by 
the  city,  paid  and  subject  to  be  discharged 
by  it,  are  not  the  agents  of  the  municipal- 
ity, but  of  the  state,  and  the  corporation 
is  not  liable  either  for  their  misfeasance  or 
nonfeasance.''     (p.  677.) 

The  power  and  the  duty  to  conserve  the 
public  health  are  not  matters  of  private  and 
local  interest  to  the  city  alone,  but  are  pub- 
lic and  general  in  their  nature  and  belong 
to  the  same  class  as  the  power  and  duty  to 
conserve  the  public  peace. 

The  plaintiff  cites  the  case  of  Bowden  v. 
Kansas  City,  69  Kan.  587,  66  L.R.A.  381, 
106  Am.  St.  Rep.  187,  77  Pac.  573,  1  Ann. 
Cas.  955, 16  Am.  Neg.  Rep.  339.  The  syllabus 
reads  as  follows:  "A  municipal  corpora- 
tion is  performing  a  ministerial  public  duty 
Ib  maintaining  a  fire  station,  and  is  liable 
in  damages  to  an  employee  for  personal  in- 
juries  resulting  from  the  neglect  of  the  cor- 
poration to  furnish  him  a  reasonably  safe 
place  in  which  to  work.'' 
L.RJ1.1917C. 


It  will  be  observed  that  the  word  "minis- 
terial" was  used,  and  not  the  word  '^govern- 
mental," in  describing  the  nature  of  the 
city's  duty.  The  gist  of  the  decision  was 
that,  whether  the  maintenance  of  a  Are  sta- 
tion be  referred  to  public  or  to  private  cor- 
porate power,  a  special,  private,  corporate 
duty  exists  to  maintain  and  manage  corpor- 
ate property  so  that  city  employees  shall 
have  safe  places  in  which  to  work.  Edson  v. 
Olathe,  81  Kan.  328,  334,  36  L.R.A.(N.S.) 
861,  106  Pac,  521. 

The  plaintiff  cites  authorities  in  which  it 
is  said  that,  after  legislative  judgment  and 
discretion  have  been  exercised  and  nothing 
remains  but  ministerial  execution  of  work 
which  has  been  laid  out  a  city  may  be  lia- 
ble for  negligence  in  tlie  conduct  of  such 
work.  The  statement  is  unobjectionable  as 
a  statement  of  principle,  if  confined  in  its 
application  to  its  proper  sphere.  If  the 
work  be  work  undertaken  in  the  exercise  of 
purely  governmental  power,  performance  of 
t^e  work  will  also  involve  the  exercise  of 
governmental  power.  In  a  certain  sense 
maintenance  of  a  park,  or  a  jail,  or  a  de- 
tention hospital,  may  involve  the  discharge 
of  ministerial  duties,  but  such  duties  are 
none  the  less  governmental  in  character. 
"The  executive  function  partakes  in  any 
case  of  the  same  quality  as  the  legislative 
function.  If  an  ordinance  be  ministerial  in 
character^  the  city  will  be  liable  for  the 
failure  of  its  officers  to  execute  the  ordi- 
nance the  same  as  a  private  individual  would 
be.  If,  however,  the  ordinance  be  one  en- 
acted pursuant  to  the  city's  governmental 
power,  the  city  is  not  liable  in  damages  for 
the  nonfeasance  or  for  the  misfeasance  of 
its  officers  in  executing  it."  Everly  v. 
Adams,  95  Kan.  305,  306,  L.R.A.1915E, 
448,  147  Pac.  1135. 

The  answer  stated  a  complete  defense  to 
the  action,  and  the  judgment  of  the  District 
Court,  overruling  the  demurrer  to  the  an- 
swer, ia  affirmed. 
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PETER  NELSON,  Respt. 

T. 

FRANK  McNULTY,  Appt. 
<—  Minn.  — v  160  N.  W.  796.)' 

Writ ««-  exemption  off  attoraey. 

The    exemption    from    service    of    civil 

Headnote  by  Brown,  Ch.  J. 

1.1  -■..■■         1,.    •     ■  ■  ,__.^.^.^_ 

Note.  —  The  exemption  of  attorneys  from 
serviee  of  summons  while  in  the  jurisdic- 
tion on  legal  business  is  discussed  in  the 
note  to  Paul  v.  Stuckey,  L.R.A.1917B,  888^ 
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process  extended  by  law  to  a  witness  or  a 
party  to  an  action  pending  in  this  state, 
who  comes  vohtntarily  into  the  state  to 
give  testimony  on  the  trial  of  the  action, 
does  not  apply  to  an  attorney  for  a  non- 
resident party  who  comes  into  this  state  for 
the  purpose  of  taking  a  deposition  of  a  wit- 
ness residing  therein,  for  use  in  the  trial  of 
an  action  pending  in  the  state  of  the  at- 
torney's residence. 

For  other  cases,  see  Writ  and  Process,  II.  d, 
2,  in  Dig.  1-52  N.  8. 

(January  5,  1917.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Traverse  County 
denying  his  motion  to  vacate  and  set  aside 
service  of  summons  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Houston,  for  appel- 
lant: 

Defendant  was  in  th6  state  in  response 
to  a  notice  to  a  corporation  of  which  he  was 
an  officer,  to  appear  in  Minnesota  and  partic- 
ipate in  taking  depositions  ixy  be  used  on 
the  trial  of  the  South  Dakota  suit^  and  his 
presence  was,  therefore,  privileged,  and  he 
could  not  be  sued. 

First  Nat.  Bank  v.  Ames,  39  Minn.  179, 
39  N.  W.  308;  8  Bl.  Com.  §  289;  1  Greeril. 
Ev.  §  316;  Fisk  v.  Westover,  4  S.  D.  233, 
46  Am.  St.  Rep.  780,  55  N.  W.  961;  Hicks 
v.  Besuchet,  7  N.  D.  429,  66  Am.  St.  Rep. 
665,  75  N.  W.  793;  32  Cyc.  492;  22  Am. 
(Si  Eng.  Enc.  Law,  164;  1  Shipman,  Minn. 
Pr.  §  151 ;  Parker  v.  Marco,  136  N.  Y.  585, 
20  L.R.A.  45,  32  Am.  St.  Rep.  770,  32  N.  E. 
989;  16  Enc.  PI.  &  Pf.  975;  Breon  v.  Miller 
Lumber  Co.  24  L.Rj^.(N.S.)  276  and  note, 
83  S.  C.  221,  137  Am.  St.  Rep.  803,  66  S. 
E.  214;  Huddeson  v.  Prizer,  9  Phiia.  65; 
Mullen  v.  Sanborn,  25  L.R.A.  725,  note; 
Rix  v.  Sprague  Canning  Machinery  Co.  52 
L.R.A.(N.S.)  583,  and  note,  157  Wis.  672, 
147  N.  W.  1001;  Mitchell  V.  Huron  Circuit 
Judge,  53  Mich.  541,  19  N,  W.  176;  Long 
V.  Hawken,  114  Md.  234,  42  L.RJ^.(N.S.) 
110^4  79  ^.tl.  190;  Sherman  v.  Gundlach^  37 
Minn.  118,  33  N.  W.  549;  1  Foster,  Fed.  Pr. 
§  98;  Christian  t.  Williams,  111  Mo.  429, 
20  8.  W.  96;  HofTman  v.  Bay  County  Cir- 
cuit Ju4ge,  113  Mich.  109,  38  L.E.A.  663, 
67  Am.  St.  Rep.  458,  71  N.  W.  480;  Central 
Trust  Co.  v.  l^ilwBukee  ^tveet  R.  Co.  74 
Fed.  442 ;  Monroe  v.  St.  Clair  Circuit  Judge, 
125  Mich.  283,  52  L.R.A.  189,  84  N.  W.  305. 

Messrs.  Murphy  &  Anderson,  for  re- 
spondent : 

-    Defendant  was  not  exempt  from  service 
of  civil  process. 

32  Cyc.  491;  Robbins  v.  Lincoln,  27  Fed. 
342;   Mullen  v.   Sanborn^  79  Md.   364,   261 
L.R.A.1917C. 


L.R.A.  721,  47  Am.  St.  Rep.  421,  29  Atl. 
622;  Berlet  v.  Weary,  67  Neb.  75,  60  L.R.A. 
609,  108  Am.  St.  Rep.  616,  93  N.  W.  238, 
2  Ann.  Cas.  610;  Rhodes  v.  Walsh,  55  Minn. 
542,  23  L.R.A.  632,  57  N.  W.  212;  Green- 
leaf  V.  People's  Bank,  133  N.  C.  292,  63 
L.R.A.  499,  98  Am.  St.  Rep.  709,  45  S.  E. 
638;  Brooks  v.  State,  3  Boyce  (Del.)  1,  51 
L.R.A.(N.S.)  1126,  79  Atl.  790,  Ann.  Cas. 
1915A,  1133. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the.  court : 

Appeal  from  an  order  denying  defendant's 
motion  to  vacate  and  set  aside  the  service 
of  the  summons  in  the  action.  The  facts 
are  as  follows: 

At  the  time  of  the  commencement  of  this 
action  there  was  pending  in  the  circuit  court 
of  the  state  of  South  Dakota  a  certain  action 
in  which  the  receiver  of  the  Independent 
Elevator  Company,  a  South  Dakota  corpora- 
tion, was  plaintiff,  and  the  Hallett  k  Carey 
Company,  a  corporation,  was  defendant.  De- 
fendant is  an  officer  of  the  Independent  Ele- 
vator Company,  and  was  one  of  the  attor- 
neys for  the  receiver  in  that  action.  He  is 
a  practising  attorney  of  South  Dakota,  re- 
siding at  Aberdeen,  that  state.  Prior  to  the 
commencement  of  this  action  a  notice  of 
taking  the  deposition  of  a  witness  who  re- 
sided in  this  state,  for  use  on  the  trial  of 
the  South  Dakota  suit,  was  duly  given  and 
served  upon  defendant  herein  as  one  of  the 
attorneys  in  that  action.  At  the  time  and 
place  stated  in  the  notice,  namely,  Minne- 
apolis, where  the  witness  resided,  defendant 
appeared  as  an  officer  of  the  elevator  com- 
pany, and  as  attorney  for  the  receiver,  sole- 
ly for  the  purpose  of  participating  in  the 
taking  of  the  evidence  of  such  witness.  Up- 
on arriving  in  Minneapolis,  or  soon  there- 
after, the  parties,  through  their  attorneys, 
entered  into  a  stipulation  as  to  the  facts 
of  that  case,  and  the  deposition  of  the  wit- 
ness was  not  taken.  Within  an  hour  or  so 
thereafter  defendant  was  served  with  the 
summons  in  this  action,  which  service  by  the 
order  appealed  from  the  court  below  de- 
clined to  set  aside. 

The  sole  contention  of  appellant  is  that 
the  rule  exempting  nonresident  parties  and 
witnesses  from  the  service  of  process  while 
attending  the  trial  of  an  action  in  our  courts 
(Sherman  v.  Gundlach,  37  Minn.  118,  33 
N.  W.  549)  applies  to  and  includes  nonresi- 
dent-attorneys who  come  into  this  state  foi* 
the  same  purpose,  and  to  the  managing  of- 
ficers of  foreign  corporations  similarly  situ- 
ated; and  that  since  the  sole  purpose  of  de- 
fendant's presence  in  the  state  at  the  time 
of  the  service  of  the  summons  in  this  action 
was  the  taking  of  a  deposition  of  a  witness 
residing  therein,  for  use  on  the  trial  of  the 


NELSON  Y.  McNULTY. 


433 


Action  pending  in  Soutli  Dakotiiy  he  was 
exempt  from  such  service,  and  that  the  trial 
court  erred  in  not  vacating  the  same.  We 
are  unable  to  concur  in  this  contention. 

The  rule  exempting  nonresident  parties 
and  witnesses  from  the  service  of  civil  pro- 
cess while  attending  the  trial  of  an  action 
in  a  state  other  than  their  residence  is  one 
of  general  application  as  a  rule  of  the  com- 
mon law.  32  Cyc.  490;  Sherman  v.  Gund- 
lach,  supra;  2  Notes  to  Minn.  Rep.  1056. 
Its  application  has  usually  been  invoked  by 
and  limited  to  parties  and  witnesses  ( note  to 
Mullen  y.  Sanborn,  25  L.K.A.  721),  though 
in  one  or  two  instances  it  has  been  extended 
to  attorneys  (Hoffman  v.  Bay  County  Cir- 
cuit Judge,  113  Mich.  100,  38  L.R.A.  663, 
67  Am.  St.  Rep.  468,  71  N.  VV.  480.  It  was 
held  inapplicable  to  attorneys  in  a  well-rea- 
soned opinion  to  Greenleaf  v.  People's  Bank, 
133  N.  C.  292,  63  L.R.A.  499,  98  Am.  St. 
Rep.  709,  45  S.  E.  638.  The  question  wheth- 
er it  should  be  extended  to  attorneys  has 
not  heretofore  come  before  us.  We  have 
given  the  matter  full  consideration,  and  are 
of  opinion,  and  so  hold,  that  there  should 
be  no  such  extension;  at  least,  not  upon 
facts  like  those  here  presented.  The  case 
by  its  facts  is  not  brought  within  the  rea- 
son of  the  rule  as  stated  in  Sherman  v. 
Gundlach,  supra.  It  was  there  stated  by 
Mr.  Justice  Mitchell  that  "the  object  of  the 
rule  is  to  encourage  witnesses  from  abroad 
to  come  forward  voluntarily  and  testify." 

The   personal   presence   of   a   witness    in 
court  ia  advantageous  to  both  court  and 


jury,  and  aids  materially  in  determining  the 
truth  in  respect  to  matters  in  dispute  by 
the  parties.    The  deposition  is  nothing  more 
than  a  written  statement  of  the  witness,  and 
his  demeanor  while  giving  his  testimony  be- 
fore the  notary  is  not  disclosed.    The  advan- 
tage of  the  personal  presence  of  the  witnesses 
is  too  obvious  and  apparent  to  require  ex- 
tended mention,  and  sucli  is  the  basis  of  the 
rule  by  which  the  nonresident  witness  is  of- 
fered protection  from  suit  if  he  voluntarily 
comes  into  the  state  to  give  his  evidence  be- 
fore ihe  court  and  jury.    In  the  caae  at  bar 
no  cause  was  pending  in  the  courts  of  this 
state   with    reference   to   which   defendant 
came  into  this  state  at  the  time  in  question. 
There  was  an  action  pending  in  his  own 
state,  and  bis  presence  here  was  to  join  in 
taking  a  deposition  to  be  used  in  that  ac- 
tion.   We  think  in  siKh  situation  that  the 
rule  should  not  apply  to  the  attorney.    The 
rule  was  held  inapplicable  to  a  party  to  the 
suit  on  similar  facts  in  Greer  v.  Young,  120 
III.  184,  11  N.  E.  167.     If  the  party  under 
such  circumstances  is  not  within  the  protec* 
tion  of  the  rule,  then  clearly  the  attorney 
should  be  excluded.     A  more  liberal  irule 
has  been  adopted  and  followed  in  New  York, 
Parker  v.  Marco,  186  N.  Y.  685,  20  I«.R.A. 
45,  32  Am.  St.  Rep.  770,  32  N.  E.  989.    The 
case  of  Greer  v.  Young  has  been  generally 
approved.    6  Notes  to  111.  Rep.  56. 

Our  conclusion,  therefore,  is  in  harmony 
with  that  reached  by  the  learned  trial  judge, 
and  the  order  appealed  from  is  affirmed. 
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R.  P.  WALL,  Admr.,  etc.,  of  R.  J.  Wall, 

Deceased  Respt., 

v. 

NORTHERN  PACIFIC  RAILWAY  COM- 
PANY, Appt. 

(—  Mont.  —,  161  Pac.  518.  ) 

Carrier   —   provisions    as    to    claim    •« 
waiver. 

1.  An  interstate  carrier  eannot  waive-  a 
provision  in  the  bill  of  lading,  that  a  claim 
for  injury  to  cattle  must  be  made  before 
they  are  removed  from  place  of  destination 
or  mingled  with  other  stock. 

For  other  cases,  see  Carriers,  IV.  e,  4,  in 
Dig.  1-52  N,  8. 

Appeal  —  questions  not  raised  below. 

2.  That  the  right  of  an  interstate  carrier 
to  waive  failure  to  give  notice  of  claim,  as  I 


required  by  bill  of  lading,  was  not  raised 
in  the  trial  court,  does  not  prevent  its  being 
raised  in  the  appellate  court  of  a  state. 
For  other  cases,  see  Appeal  and  Error ^  VIL 
y.  S,  in  Dig.  1-52  A'.  B. 

Same  —  afllrmance  In  part. 

3.  A  general  verdict  for  damages  in  favor 
of  a  shipper  for  animals  which  dijed  en 
route,  and  for  others  injured  and  depreciat- 
ed in  value,  cannot  be  affirmed  on  appeal 
as  to  the  former,  when  the  verdict  fails  as 
to  the  latter  for  failure  to  give  proper  no^ 
tice  of  claim,  if  tl^re  is  nothing  to  show- 
how  much  was  allowed  for  them,  or  that 
the  carrier  was  responsible  lor  their  death. 
For  other  cases,  see  Appeal  and  Error,  VIIL 

ft,  in  Dig.  X-52  N.  S. 

(December  1, 1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Gallatin  Coun- 


Note.  —  The  general  question  as  to  waiver 
or  extension  of  time  stipulated  in  a  carrier's 
contract  for  a  claim  or  suit  against  the  car- 
rier is  discussed  in  the  annotation  follow* 
ing  Ray  v.  Missouri,  K.  &  T.  R.  Co.  L.R.A. 
L.R.A.1917C.  28 


1016D,  1049.  That  annotation  includes  a 
discussion  of  the  question  involved  in  Waul 
V.  NoBTH£3tN  P.  R.  Co.  ss  to  whether  an  in- 
terstate  carrier  may  waive  such  a  stipula- 
tion. 
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ty  in  plaintifTs  favor,  and  from  an  order 
denying  a  motion  for  new  trial,  in  an  action 
brought  to  recover  damages  for  injuries  to 
an  interstate  shipment  of  live  stock.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gunn,  Rasch,  &  Hall,  for  ap- 
pellant : 

The  court  should  have  held  that  there  was 
no  waiver  as  matter  of  law,  and  should  have 
sustained  defendant's  motion  for  a  directed 
verdict  on  such  ground. 

Old  Dominion  S.  S.  Co.  v.  Flanary,  111 
Va.  816,  69  S.  E.  1107;  Ray  v.  Missouri,  K. 
&T.  R.  Co.  98  Kan.  8,  L.R.A.1916D,  1046, 149 
Pac.  397 ;  40  Cyc.  261 ;  Murmann  v.  Wissler, 
116  Mo.  App.'397,  92  S.  W.  355;  Frazier 
V.  Missouri  P.  R.  Co.  97  Kan.  285,  154  Pac. 
1022. 

A  carrier  engaged  in  interstate  commerce 
cannot  waive  valid  provisions  of  shipping 
contracts. 

Phillipfi  Co.  V.  Grand  Trunk  Western  R. 
Co.  236  U.  S.  662,  59  L.  ed.  774,  35  Sup. 
Ct.  Rep.  444;  Georgia,  F.  &  A.  R.  Co.  v. 
Blish  Mill.  Co.  241  U.  S.  190,  60  L.  ed.  948, 
36  Sup.  Ct.  Rep.  541;  Re  Bills  of  La4ing, 
29  Inters.  Com.  Rep.  419;  Davenport  v. 
Chesapeake  &  O.  R.  Co.  87  Misc.  303,  149 
N.  Y.  Supp.  865;  James  Mills  S.  V.  O.  & 
C.  Fruit  Co.  V.  Southern  P.  R.  Co.  (Cal.) 
P.U.R.1916B,  734;  Riddlesbarger  t.  Hart- 
ford F.  Ins.  Co.  7  Wall.  386,  19  L.  ed.  257 ; 
Missouri,  K.  k  T.  R.  Co.  v.  Harriman,  227 
U.  S.  657,  57  L.  ed.  690,  33  Sup.  Ct.  Rep. 
397;  Donoho  v.  Missouri  P.  R.  Co.  —  Mo. 
App.  —,  187  S.  W.  ]41. 

Messrs.  Hartinan  &  Hartman  also  for 
appellant. 

Mr.  Walter  Altken,  for  respondent: 

The  question  of  waiver  was  for  the  jury, 
under  proper  instructions. 

Nelson  v.  Great  Northern  R.  Co.  28  Mont. 
297,  72  Pac.  642;  40  Cyc.  270;  St.  Louis 
&  S.  F.  R.  Co.  v.  Ladd,  33  Okla.  160,  124 
Pac.  461;  St.  Louis  &  S.  F.  R.  Co.  v.  James, 
36  Okla.  196,  128  Pac.  279. 

Defendant  should  be  held  to  have  waived 
the  provision  of  the  contract  relating  to 
the  time  of  notice  of  claim. 

4  Elliott,  Railroads,  2d  ed.  §  1514. 

The  provision  relating  to  notice  of  claim 
has  no  application  to  cattle  that  die  en 
route,  as  the  result  of  the  negligence  of 
the  carrier. 

4  R.  C.  L.  991;  Pennsylvania  Co.  v. 
Shearer,  9  Ann.  Cas.  20,  note. 

Holloway,  J.,  delivered  the  opinion  of  the 
court: 

When  this  cause  came  before  this  court 
on  appeal  from  the  district  court  of  Gal- 
latin county,  we  reached  the  conclusion  that 
the  provision  in  the  bill  of  lading  which 
L.R.A.1917C. 


required  the  shipper,  as  a  condition  prece- 
dent to  his  right  to  recover  damages  for  any 
injury   to   the   cattle   while   in   transit,    to 
give  notice  in  writing  of  his  claim  before 
the  cattle  were  removed  from  the  place  of 
destination   or   mingled   with   other    stock, 
was    unreasonable   and   void,    and   affirmed 
the  judgment  in  favor  of  the  plaintiff.    Wall 
V.  Northern  P.  R.  Co.  50  Mont.  122,  145  Pac. 
291.    The  question  whether  the  carrier  had 
waived  compliance  with  that  provision  was 
submitted  to  the  jury  in  the  trial   court, 
and  the  verdict  was  apparently  baaed  upon 
a   finding   that   such   compliance   had   been 
waived.    In  this  court  we  deemed  the  ques- 
tion of  waiver  immaterial  and  gave  it  no 
consideration.    When  the  cause  was  removed 
by  writ  of  error  to  the  Supreme  Court  of 
the  United  States,  that  court  reversed  our 
judgment  and  held,  in  etfect,  that  the  pro- 
vision in  the  bill  of  lading  to  which  refer- 
ence  has    been    made   was   reasonable    and 
valid,  and  remanded  the  cause  for  further 
proceedings.     Northern  P.  R.  Co.  v.  Wall, 
241  U.   S.  87,  60  L.  ed.  905,  36  Sup.  Ct. 
Rep.  493.    Reference  is  made  in  the  opinion 
to  the  fact  that  the  question  of  waiver  was 
litigated   in  the  trial   court,   but  not  con- 
sidered in  this  court.    Counsel  for  plaintiff 
now  insists  that  this  court  review  the  evi- 
dence touching  the  question  of  waiver,  and, 
if  we  find  it  sufficient  to  justify  the  verdict, 
that   we    again   affirm    the   judgment,    and 
argues  that  this  was  the  intention  of  the 
Supreme  Court  of  the  United  States  in  re- 
manding the  cause,  with  the  directions  con- 
tained in  the  mandate.    We  are  met  with  the 
contention  by  counsel  for  the  carrier  that 
such  could  not  have  been  the  intention  of 
the  Supreme  Court,  for  the  reason  that  com- 
pliance with   the  provision  of  the  bill   of 
lading  in  question  could  not  be  waived  by 
the   carrier,   and  that  the   Supreme   Court 
had  theretofore  and  has  since  held  that  com- 
pliance with  like  terms  of  contracts  of  in- 
terstate shipments  cannot  be  waived. 

In  many  instances  the  Supreme  Court  has 
had  occasion  to  consider  the  Commerce  Act 
and  its  amendments  generally,  with  refer- 
ence to  deviations  from  the  established  rates, 
and  to  indicate  the  broad  purpose  to  be 
served  by  tliat  legislation.  In  New  York, 
N.  H.  A  H.  R.  Co.  V.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  50  L. 
ed.  615,  26  Sup.  Ct.  Rep.  272,  that  court  said: 
"It  cannot  be  challenged  that  the  great  pur- 
post  of  the  Act  to  Regulate  Commerce, 
whilst  seeking  to  prevent  unjust  and  un- 
reasonable rates,  was  to  secure  equality  of 
rates  as  to  all  and  to  destroy  favoritism; 
these  last  being  accomplished  by  requiring 
the  publication  of  tariffs  and  by  prohibiting 
secret  departures  from  such  tariffs,  and  for- 
bidding rebates,  preferences,  and  all  other 
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forms  of  undue  discrimination.  .  .  •  tf 
the  public  purpose  which  the  statute  was 
intended  to  accomplish  be  borne  in  mind, 
its  meaning  becomes,  if  possible,  clearer. 
What  was  that  purpose?  It  was  to  com- 
pel the  carrier  as  a  public  agent  to  give 
equal  treatment  to  all." 

In  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56,  52  L.  ed.  681,  28  Sup.  Ct 
Kep.  428,  the  court  said:  "The  Elkins  Act 
proceeded  upon  broad  lines  and  was  evi- 
dently intended  to  effectuate  the  purpose  of 
Congress  to  require  that  all  shippers  should 
be  treated  alike,  and  that  the  only  rate 
charged  to  any  shipper  for  the  same  service 
under  the  same  conditions  should  be  the  one 
established,  published,  and  posted  as  re- 
quired by  law.  It  is  not  so  much  the  par- 
ticular form  by  which  or  the  motive  for 
which  this  purpose  was  accomplished,  but 
the  intention  was  to  prohibit  any  and  all 
means  that  might  be  resorted  to  to  obtain 
or  receive  concessions  and  rebates  from  the 
fixed  rates,  duly  posted  and  published.'* 

In  Chicago  &  A.  R.  Co.  v.  Kirby,  225 
U.  S.  155,  56  L,  ed.  1033,  32  Sup.  Ct.  Rep. 
648,  Ann.  Cas.  1914A,  501,  where  the  ship- 
per was  relying  upon  a  special  oral  con- 
tract that  his  stock  should  be  taken  by  a 
particular  fast  train,  the  court  quoted  with 
approval  the  excerpt  from  the  opinion  in 
the  Armour  Case  above,  as  justification  for 
its  oonelttsion  that  such  a  special  contract 
was  invalid,  and  further  said:  "The  broad 
purpose  of  the  Commeroe  Act  was  to  com- 
pel the  establishment  of  reasonable  rates 
and  their  uniform  application.  That  pur- 
pose would  be  defeated  if  sanction  be  given 
to  a  special  contract  by  which  any  such  ad- 
vantage is  given  to  a  particular  shipper  as 
that  contracted  for  by  the  defendant  in 
error.  To  guarantee  a  particular  connec- 
tion and  transportation  by  a  particular 
train  was  to  give  an  advantage  or  prefer- 
ence not  open  to  all,  and  not  provided  for 
in  the  published  tariffs." 

In  a  somewhat  similar  case,  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  IT.  S.  639,  57 
L.  ed.  683,  33  Sup.  Ct.  Rep.  391,  the  court 
said:  "Nor  can  a  carrier  legally  contract 
with  a  particular  shipper  for  an  unusual 
service,  unless  he  make  and  publish  a  rate 
for  such  service  equally  open  to  all." 

Another  case,  very  similar  in  its  facts 
to  the  Kirby  Case  above,  is  Atchison,  T.  ft 
S.  F.  R.  Co.  V.  Robinson,  233  U.  S.  173,  58 
U  ed.  901,  34  Sup.  Ct.  Rep.  656. 

There  the  court  said:  "If  oral  agreements 
of  this  character  can  be  sustained,  then  the 
door  is  open  to  all  manner  of  special  con- 
tracts, departing  from  the  schedules  and 
rates  filed  with  the  Commission.  Kansas 
City  Southern  R.  Co.  v.  Carl,  supra,  227 
U.  S.  662,  57  L.  ed.  688,  33  Sup.  Ct.  Rep. 
L.R-A.1917C. 


391.  To  maintain  the  supremacy  of  such 
oral  agreements  would  defeat  the  primary 
purposes  of  the  Interstate  Commerce  Act,  so 
often  affirmed  in  the  decisions  of  this  court, 
which  are  to  require  equal  treatment  of  all 
shippers  and  the  charging  of  but  one  rate  to 
all,  and  that  the  one  filed  as  required  by 
the  act." 

In  A.  J.  Phillips  Co.  v.  Grand  Trunk 
Western  R.  Co.  236  U.  S.  662,  59  L.  ed.  774, 
35  Sup.  Ct.  Rep.  444,  there  was  presented 
the  question  whether,  in  an  action  by  a 
shipper  to  recover  for  freight  overcharges, 
where  it  appeared  from  the  face  of  the  com- 
plaint that  the  action  had  not  been  com- 
menced within  the  time  limited  by  the 
Hepburn  Amendment,  the  objection  could 
be  raised  by  general  demurrer.  The  court 
held  that,  under  the  statute,  the  lapse  of 
time  not  only  bars  the  remedy,  but  destroys 
the  liability,  and  said:  "This  will  more  dis- 
tinctly appear  by  considering  the  require- 
ments of  uniformity,  which,  in  this,  as  in 
so  many  other  instances,  must  be  borne  in 
mind  in  construing  the  Commerce  Act.  Hie 
obligation  of  the  carrier  to  adhere  to  the 
legal  rate,  to  refund  only  what  is  permitted 
by  law,  and  to  treat  all  shippers  alike, 
would  have  made  it  illegal  for  the  carriers, 
either  by  silence  or  by  express  waiver,  to 
preserve  to  the  Phillips  Company  a  right  of 
action  which  the  statute  required' should  be 
asserted  within  a  fixed  period.  To  have  one 
period  of  limitation  where  the  complaint  is 
filed  before  the  Commission  and  the  vary- 
ing periods  of  limitation  of  the  different 
states,  where  a  suit  was  brought  in  a  court 
of  competent  jurisdiction,  or  to  permit  a 
railroad  company  to  plead  the  Statute  of 
Limitations  as  against  some  and  to  waive 
it  as  against  others,  would  be  to  prefer  some 
and  discriminate  against  others,  in  viola- 
tion of  the  terms  of  the  Commerce  Act, 
which  forbids  all  devices  by  which  such  re- 
sults may  be  accomplished.  The  pro- 
hibitions of  the  statute  against  unjust  dis- 
crimination relate  not  only  to  inequality  of 
charges  and  inequality  of  faoilities,  but  also 
to  the  giving  of  preferences  by  means  of  con- 
sent judgments  or  the  waiver  of  defenses 
open  to  the  carrier.  The  railroad  company, 
therefore,  was  bound  to  claim  the  benefit  of 
the  statute  here,  and  could  do  so  here  by 
general  demurrer." 

In  Georgia,  F.  k  A.  R.  Co.  v.  Blish  MiU. 
Co.  241  U.  S.  190,  60  L..  ed.  948,  36  Sup. 
Ct.  Rep.  541,  there  was  presented  the  ques- 
tion wliether,  by  its  wrongful  act,  the  car- 
rier could  abandon  the  contract  of  shipment 
and  render  itself  liable  in  the  event  the  ship- 
per had  failed  to  make  claim  within  the 
time  limited  for  such  purpose  by  the  bill  of 
lading.  The  court  said:  "It  is  urged,  how- 
ever, that  the  carrier.  In  making  the  mis- 
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delivery,  converted  the  flour  and  thus  aban- 
doned the  contract.  But  the  parties  could 
not  waive  the  terms  of  the  contract  under 
which  the  shipment  was  made  pursuant  to 
the  Federal  act;  nor  could  the  carrier,  by 
its  conduct,  give  the  shipper  the  right  to 
ignore  these  terms  which  were  applicable 
to  that  conduct,  and  hold  the  carrier  to  a 
different  responsibility  from  that  fixed  by 
the  agreement  made  under  the  published 
tariffs  and  regulations.  A  different  view 
would  antagonize  the  plain  policy  of  the 
act  and  open  the  door  to  the  very  abuses 
at  which  the  act  was  aimed." 

In  Banaka  v.  Missouri  P.  R.  Co.  193  Mo. 
App.  34.5,  186  S.  W.  7,  the  court  of  appeals 
of  !^(issouri  had  under  consideration  the 
question  whetlier  an  interstate  carrier  can 
waive  the  requirement  in  the  bill  of  lading 
that  notice  of  claim  for  damages  must  be 
presented  within  a  certain  specified  time, 
and  said:  ''But  plaintiff  relies  upon  a 
waiver  of  the  notice  by  conduct.  That  is  to 
say,  defendant  by  its  acts  and  conduct 
waived  its  privileges  with  respect  to  notice 
in  this :  That  it  accepted  and  received  plain- 
tiff's claim  without  protest  or  complaint, 
after  the  limitation  of  four  months  had  ex- 
pired, and  that  it  treated  with  plaintiff 
since  four  months  after  a  reasonable  time 
for  delivery  had  expired,  and  declined  to 
pay  on  other  grounds  than  want  of  notice. 
The  Federal  Commerce  Act  is  designed  to 
prevent  discrimination  between  shippers, 
and  its  object  is  to  nullify  any  device  where- 
by the  carrier  may  practise  favoritism  be- 
tween them." 

The  court  refers  to  the  language  em- 
ployed in  the  Phillips  Case  above,  and  con- 
cludes: "Under  this  rule  of  equality  we 
think  a  carrier  cannot  say  to  one  shipper, 
'I  will  enforce  the  burdensome  terms  of  our 
oontract  requiring  notice  in  a  specified 
time,'  and  to  another,  'I  will  release  you 
from  the  same  provisions  in  the  same  char- 
acter of  contract.'  We  do  not  say  that  a 
situation  might  not  exist  whereby  a  shipper 
would  be  relieved  of  the  necessity  of  giving 
notice  of  loss,  but  we  do  say  that  a  carrier. 
may  not,  by  his  voluntary  act,  releajBe  one 
and  hold  the  other." 

The  same  conclusion  was  reached  by  the 
same  court  in  Kemper  Mill  Co.  v.  Missouri 
P.  R.  Co.  193  Mo.  App.  466,  186  S.  W.  8. 
There  reference  is  made  to  the  decision  in 
the  Blish  Mill.  Co.  Case  above,  and  it  is 
said  that  the  Supreme  Court  of  the  United 
States  there  held  that  the  giving  of  the 
notice  by  the  shipper  cannot  be  waived  by 
the  carrier.  Again,  in  Donoho  v.  Missouri 
P.  R.  Co.  193  Mo.  App.  610,  184  S.  W.  1149, 
the  same  court  held:  "Under  the  decisions 
of  the  Supreme  Court  of  the  United  States, 
L.R.A.1917C. 


the  contractual   provision  aa  to  notice  Is 
valid,  and  it  cannot  be  waived." 

When  we  reali2e  that  the  ultimate  ob- 
ject of  the  Commerce  Act  is  to  guarantee 
to  interstate  shippers  absolute  equality  in 
rates  and  treatment,  and  to  prevent  unjust 
discriminations,  by  whatever  means  em- 
ployed, tlie  conclusion  is  forced  that  the  car- 
rier cannot  waive  a  provision  of  the  bill  of 
lading  of  the  character  of  the  one  under 
consideration.  To  permit  the  carrier  to  aay 
to  one  of  two  competing  shippers:  "If 
you  do  not  present  a  notice  of  your  claim 
for  damages  within  the  time  limited  by 
the  bill  of  lading,  your  right  to  sue  shall 
be  forfeited,"  and  to  another  shipper,  un- 
der similar  circumstances:  "Notwithstand- 
ing your  failure  to  give  the  required  notice, 
your  right  to  press  the  claim  by  negotia- 
tions, or  in  court,  will  not  be  disputed,  and 
no  question  will  be  raised  upon  your  failure 
to  give  notice," — would  result  in  substitut- 
ing for  the  written  contract  of  shipment 
what  is  in  effect  a  special  agreement,  not 
filed  with  nor  sanctioned  by  the  Interstate 
Commerce  Commission,  and  one  whereby  the 
latter  shipper  would  secure  a  decided  pref- 
erence and  advantage  over  hia  less  fortu- 
nate competitor.  It  was  plainly  the  inten- 
tion of  Congress  that  the  shipping  contracts 
shall  be  such  only  as  meet  the  approval  of 
the  Commission;  that  they  shall  be  pub- 
lished for  the  benefit  of  all  intending  ship- 
pers alike;  that  they  shall  be  rigidly  ad- 
hered to  by  both  shipper  and  carrier,  and 
all  the  terms  and  provisions  carried  into 
effect  in  good  faith-  If  the  carrier  cannot 
waive  the  defense  that  the  action  against  it 
was  not  commenced  within  the  time  limited 
by  statute,  as  held  in  the  Phillips  Case 
above,  neither  can  it  waive  the  defense  that 
the  required  notice  was  not  presented  in 
time. 

It  is  suggested  by  counsel  for  the  plain- 
tiff that  this  cause  was  tried  and  deter- 
mined in  the  court  below  upon  the  theory 
that  compliance  with  the  provision  of  the 
shipping  contract  requiring  notice  could  be 
waived,  and  that  the  railway  company  ought 
not  to  be  permitted  to  change  its  theory  at 
this  late  day.  But  whether  such  compliance 
can  be  waived  is  a  Federal  question,  and, 
in  our  opinion,  our  rule  of  practice  to  which 
reference  is  made  must  give  way  in  this  in- 
stance to  the  holding  of  the  Supreme  Court 
of  the  United  States.  Since  the  required 
notice  was  not  given  in  this  instance,  and 
the  failure  to  give  it  could  not  be  waived 
by  the  carrier,  but  must  be  invoked,  there 
is,  under  the  decision  of  the  Supreme  Court 
of  the  United  States,  no  question  open  for 
further  consideration. 

Plaintiff  urges  that  he  may  recover  for 
the    three    animals    which    died    en    route. 
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even  if  he  is  denied  relief  for  the  injuries 
to  the  others.  The  action  was  brought  to 
recover  $1,504.83  as  the  aggregate  damages 
for  the  loss  of  these  three,  for  the  Injuries 
and  depreciation  to  the  others,  and  for  the 
extra  feed  and  care.  The  jury  returned  a 
general  verdict  in  favor  of  plaintiff  for 
$879.60,  and  we  are  unable  to  say  from 
the  record  what  particular  elements  were 
considered  in  making  up  that  amount. 
Whether  the  jury  found  that  these  three 
animals  died  from  exposure  to  the  extreme 
cold,  from  being  trampled  by  the  others,  or 
that  the  deaths  resulted  proximately  from 
defendant's  negligence  in  unreasonably  de- 
laying the  shipment,  cannot  be  determined. 


We  cannot  substitute  this  court  for  the  jury 
and  make  findings  upon  those  subjects. 

The  judgment  heretofore  rendered  by  this 
court  is  vacated  and  set  aside,  and  it  is  now 
ordered  that  the  judgment  of  the  District 
Court  of  Gallatin  County  in  favor  of  the 
plaintiff,  and  the  order  denying  defendant's 
motion  for  a  new  trial,  be  reversed,  and  the 
cause  is  remanded,  with  directions  to  the 
lower  court  to  enter  judgment  in  favor  of 
the  defendant  for  its  costs,  including  the 
costs  incurred  in  the  Supreme  Court  of  the 
United  States. 

Brantly,  Ch.  J.,  and  Sanner,  J.,  concur. 


OKI/AHOMA  SUPREBfX:  COmiT. 

W.  P.  CLEMENTS  et  al.,  Plffs.  in  Err., 

V. 

JACKSON    COUNTY   OIL   k   GAS   COM- 

PANY  et  al. 

(—  Okla.  — ,  161  Pac.  216.) 

Guaranty  ^  consideration. 

1.  A  contract  of  guaranty  not  entered 
into  at  the  same  time  as  the  original  obliga- 
tion or  its  acceptance  by  the  guarantee  must 
be  supported  by  a  consideration  distinct 
from  that  of  the  original  obligation. 

For  other  cases,  see  Chuiratily,  i.  in  Dig, 
1-^2  N.  8, 

Contraot  —  impossibUily   of  perform- 
ance. 

2.  To  bring  a  contract  within  the  rule  of 
impossibility  of  performance  it  must  appear 
that  the  thing  to  be  done  cannot  by  any 
means  be  accomplished. 

For  other  cases,  see  Contraeis,  IV,  h,  S,  in 
Dig,  1-^2  N.  8. 

Re8ciflsion  —  inability  to  perform. 

3.  An  allegation  that  a  party*  to  a  con- 
tract *'did  not  have  fvnds"  to  make  the  pay- 
ments required  thereunder  is  not  alone  suffi- 
cient to  support  a  rescission  of  such  contract 
by  the  other  party. 

For  other  cases,  see  Contracts,  V,  o,  S,  in 
Dig.  1-^2  y.  8. 

(November  14,  1916.) 

Headnotes  by  Bukpobd,  C. 

■   IM         .....  II  I  I  j  III       ■■        ■■^^— — il 

Note.  —  The  necessity  of  a  new  considera- 
tion to  bind  a  third  person  who  signs  as 
surety,  indorser,  or  guarantor  after  the 
execution  and  delivery  of  the  original  con- 
tract by  the  principal  is  dlseusMd  in  the 
note  to  Bank  of  Carrollton  v.  Latting,  44 
L.R.A.(N.S.)    48L 

The  intervening  impossibility  of  perform- 
ance of  a  contract  as  a  defense  is  discussed 
in   the  note  to  Runyan  v.  Culver,  L.R.A. 
1916F,   10. 
L.RJ\..1017C. 


ERROR  to  the  Piatrict  Court  for  Jackson 
County  to  review  a  judgment  sustaining 
a  general  demurrer  by  the  tndividual  de- 
fendants to  a  petition  filed  to  recover  the 
amount  alleged  to  be  due  under  contraets 
for  drilling  a  well.    Affirmed. 

The  facts  are  stated  in  the  Commissioner'B 
opinion. 

Mr.  S.  B.  Garrett  for  plaintiffs  in  error. 

Mr.  Everett  Petry  for  defendants  in  er- 
ror. 

Bnrford,  0.,  filed  the  following  opinion^. 

The  petition  here  involved  alleged  that  on 
the  29th  day  of  October,  1914,  the  plaintiffs 
entered  into  a  contract  with  the  Jackson 
County  Oil  &  Gas  Company,  a  corporation, 
for  the  drilling  of  a  deep  well.  The  original 
contract  is  attached  \o  the  petition  as  an 
exhibit.  In  so  far  as  its  terms  are  appli- 
cable here  it  provided  that  the  plaintiffs,  in 
consideration  of  the  transportation  of  their 
tools  and  rig  from  Electra,  Texas,  to  Altus, 
Oklahoma,  the  payment  of  certain  sums  of 
money,  and  the  assignment  of  )itt  undivided 
one-half  interest  in  certain  leases,  should 
drill  a  well  to  a  depth  of  1,000  feet.  The 
contract  further  provided:  "It  is  further 
and  mutually  agreed  that  after  the  comple- 
tion of  said  well  to  a  depth  of  1,000  feet, 
if  first  party  shall  desire  to  have  said  well 
drilled  to  a  greater  depth  and  shfcll  so  notify 
second  parties  within  two  days  after  the 
completion  to  a  depth  of  1,000  feet,  then 
such  additional  drilling  shall  be  done  on  the 
following  terms." 

The  terms  provided  were  that  the  Oil  ft 
Q^s  Company  should  pay  $250  for  the  use 
of  sufficient  casing  to  drill  the  well  to  a 
depth  not  to  exceed  1,500  feet,  and  $250 
more  if  the  well  should  be  drilled  to  2,000 
feet.  The  Oil  &  Gas  Company  was  also  to 
pay  for  the  additional  drilling  at  $3.50  per 
foot,  settlement  to  be  had  when  the  drilling 
was  done,  if  the  well  should  not  go  deeper 
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than  1,500  feet.  The  petition  also  alleged 
that  the  well  was  drilled  to  a  depth  of  1,000 
feet,  which  was  reached  on  or  about  January 
16,  1915,  and  that  payments  were  then  made 
in  accordance  with  the  terms  of  the  con- 
tract, and  "that  when  the  plaintiff  reached 
a  depth  of  1,000  feet  the  said  Jackson  Coun- 
ty Oil  &  Gas  Company  did  not  have  funds 
with  which  to  proceed  to  a  lower  depth,  and 
did  not  notify  the  plaintiff  to  proceed  to 
drill  to  a  lower  depth." 

It  was  further  alleged  that  with  the  con- 
sent of  the  Oil  Company  the  following  in- 
strument in  writing  was  executed  by  its 
directors,  the  individual  defendants: 

"Know  all  men  by  these  presents,  that 
whereas  the  Jackson  County  Oil  &  Gas  Com- 
pany, a  corporation,  entered  into  a  certain 
contract  with  W.  P.  Clements  and  W.  E. 
Green,  bearing  date  of  October  29,  1914,  for 
the  drilling  of  a  deep  well  near  the  town 
of  Altus,  in  Jackson  county,  Oklahoma,  to  a 
depth  of  1,000  feet,  and  wherein  it  was 
further  agreed  that  said  well  should  be 
drilled  such  additional  depth  as  might  be 
required  by  the  Jackson  County  Oil  &  Gas 
Company,  and  whereas  1,000  feet  have  been 
completed  and  said  Jackson  County  Oil  & 
Gas  Company  has  required  the  said  W.  P. 
Clements  and  W.  E.  Green  to  drill  said  well 
an  additional  depth  of  200  feet:  Kow, 
therefore,  in  consideration  of  the  drilling  of 
said  well  to  said  additional  depth  of  200 
feet  the  undersigned  directors  of  said  Jack- 
son Coimty  Oil  &  Gas  Company  do  hereby 
jointly  and  severally  bind  and  obligate 
themselves  to  pay  to  the  said  W.  P.  Clem- 
ents and  W.  E.  Green  the  sum  of  $700  for 
said  drilling  as  agreed  in  the  original  con- 
tract above  referred  to,  less  the  sum  paid 
by  the  Jackson  County  Oil  Company,  upon 
the  contract  price  of  drilling  said  additional 
depth  of  200  feet. 

"Witness  our  hands  this  16th  day  of  Janu- 
ary 1916."  [Signatures  of  individual  de- 
fendants.] 

The  petition  sets  out  that  the  well  was 
completed  to  a  further  depth  of  200  feet,  and 
that  no  payment  had  been  made,  though  de- 
manded, except  $68  paid  by  the  Oil  Com- 
pany. Prayer  was  for  judgment  against  the 
Oil  Company  for  $882,  being  $700  for  dril- 
ling and  $250  for  use  of  casing,  less  the 
amount  paid,  and  against  the  individual  de- 
fendants for  $700  agreed  to  be  paid  in  the 
contract  of  January  16th.  To  this  petition 
a  general  demurrer  by  the  individual  de- 
fendants was  sustained,  and  plaintiffs,  elect- 
ing to  stand  upon  their  petition,  bring  the 
cause  here  for  review. 

The  contract  of  January  16th  is  assimied 
by  the  parties  to  be  one  of  guaranty,  and 
will  be  so  considered  here.  It  is  so  treated 
in  the  briefs  and  in  the  petition,  since  the 
L.R.A.1917C. 


liability  of  the  Oil  Company  is  declared 
upon,  thus  negativing  the  idea  that  the  par- 
ties treated  the  original  contract  as  aban- 
doned and  proceeded  with  the  drilling  upon 
a  new  and  independent  contract  with  the 
individual  defendants.  The  trial  court  held 
that  from  the  face  of  the  petition  it  ap- 
peared that  there  was  no  consideration  for 
the  contract  of  guaranty  made  by  the  individ- 
ual defendants.  We  have,  with  extreme  re- 
luctance, in  view  of  the  strong  moral  obliga- 
tion which,  so  far  as  the  petition  discloses, 
rests  upon  the  defendants  to  do  what  they 
contracted,  come  to  the  conclusion  that  the 
decision  of  the  trial  court  was  correct.  As 
was  said  by  Mr.  Justice  Swayne,  in  the  case 
of  the  Harriman,  9  Wall.  161,  19  L.  ed.  629, 
often  quoted  since:  "It  is  the  province  of 
courts  to  enforce  contracts, — not  to  make  or 
modify^them." 

We  are  not  justified  in  setting  aside  the 
established  principles  of  judicial  decision 
and  the  settled  provision  of  statutory  law  in 
order  to  do  what  may  at  first  blush  appear 
to  be  justice  in  the  individual  case. 

A  good  consideration  is  defined  by  our 
statute  to  be  (Rev.  Laws  1910,  §  926) :  "Any 
benefit  conferred,  or  agreed  to  be  conferred 
upon  the  promisor,  by  any  other  person,  to 
tchich  the  promisor  ia  not  lawfully  entitled, 
or  any  prejudice  suffered  or  agreed  to  be 
suffered  by  such  person,  other  than  atich  cm 
he  is  at  the  time  of  consent  lawfully  bound 
to  suffer,  as  an  inducement  to  the  promisor. 
.    .    ."     (Italics  ours.) 

Section  927 :  "An  existing  legal  obligation 
resting  upon  the  promisor,  or^  a  morel  ob- 
ligation originating  in  some  benefit  con- 
ferred upon  the  promisor,  or  prejudice  suf- 
fered by  the  promisee,  is  also  a  good  con- 
sideration for  ^  promise,  to  an  extent  cor- 
responding with  the  extent  of  the  obligation, 
but  no  further  or  otherwise." 

Referring  first  to  §  927,  no  legal  obli- 
gation antedating  the  execution  of  the  con- 
tract of  guaranty,  such  as  creating  debts 
beyond  the  subscribed  capital  stock  or  the 
like,  is  pleaded,  nor  does  there  appear  to 
have  been  any  moral  obligation  antedating 
the  execution  of  the  guaranty.  That  arose 
on  the  guaranty,  if  at  all,  and  could  not  be 
a  consideration  for  it. 

Construing  §  926,  it  seems  that  in  so  far 
as  that  section  is  concerned,  the  plaintiffs 
were  already  hound  to  drill  the  well  to  an 
additional  depth  of  200  feet,  upon  being 
notified  by  the  company  to  do  so  within  two 
days  after  the  completion  of  the  well  to  a 
depth  of  1,000  feet,  and  to  wait  for  their 
pay  for  such  additional  drilling  until  the 
additional  200  feet  had  been  drilled.  Their 
promise  to  do,  therefore,  what  they  were  al- 
ready bound  to  do,  could  not  be  any  con- 
sideration for  any  new  or  additional  prom- 
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ise  upon  the  part  of  the  Oil  Company.  It 
vfSLB  80  held  by  this  court  in  Eastman  Land 
A  Invest.  Co.  ▼.  Long-Bell  Lumber  Co.  30 
Okla.  555,  120  Pac.  276.  Whether  or  not  a 
promi&e  to  perform  an  existing  contract 
with  a  third  person  (in  this  case  the  Oil 
Company)  will  afford  a  con8iderati6n  for 
the  promise  of  anotlier  (in  this  case  the 
individual  defendants) — a  question  held  in 
the  affirmative  in  England,  but  much  moot- 
ed in  America  (§  9,  Cyc.  354,  and  cases 
cited) — is,  so  far  as  contracts  of  guaranty 
are  concerned,  concluded  by  our  statute. 
Rev.  Laws  1910,  §  1028,  provides:  "Where 
a  guaranty  is  entered  into  at  the  same  time 
with  the  original  obligation,  or  with  the 
acceptance  of  the  latter  by  the  guarantee, 
and  forms,  with  that  obligation,  a  part  of 
the  consideration  to  him,  no  other  considera- 
tion need  exist.  In  all  other  cases  there 
must  be  a  consideration  distinct  from  that 
of  the  original  obligation." 

It  is  apparent  that  the  contract /of  Janu- 
ary IGth  was  executed  long  after  the  orig* 
inal  contract  was  nmde,  and  that  it  must, 
therefore,  be  supported  by  a  consideration 
''distinct  from  that  of  the  original  obliga- 
tion."  Bank  of  CarroUton  ▼.  Latting,  37 
Okla.  8,  44  IaR.A.(N.8.)  481,  130  Pac.  144. 
No  such  consideration  is  shown  in  the  con- 
tract or  alleged  in  the  petition;  indeed,  the 
consideration  recited  is  simply  that  the 
plaintiffs  will  drill  the  additional  200  feet 
upon  the  tenns  and  in  the  manner  in  which 
they  originally  contracted.  It  is  suggested, 
however,  that  the  petition  shows  a  right  to 
rescind  existing  in  the  plaintiffs  at  the  time 
the  guaranty  was  executed,  and  that  a  waiv- 
er of  this  right  was  a  sufficient  oonaidera- 
tion  to  support  the  contract.  This  content- 
tion  must  be  sustained,  if  at  all,  upon  one 
of  two  allegations  in  the  petition:  First, 
that  the  Oil  Company  gave  no  notice  to  con- 
tinue the  drilling  within  the  time  limited  in 
the  contract;  or,  second,  that  the  Oil  Com- 
pany "did  not  have  funds  with  which  to 
proceed  to  a  lower  depth." 

As  to  the  first  ground,  although  it  is  al- 
leged in  the  body  of  the  petition,  that  the 
Oil  Company  "did  not  notify  plaintiffs  to 
proceed  to  drill  to  a  lower  depth,"  the  guar- 
anty itself,  upon  which  the  action  against 
the  individuals  is  and  muet  be  based,  recites 
that  "said  Jackson  Oil  &>  Gas  Company  has 
required  that  W.  P.  Clements  and  W.  E. 
Green  drill  said  well  and  additional  depth 
of  200  feet." 

Furthermore,  the  petition  recited  that  the 
well  was  completed  to  a  depth  of  1,000  feet 
on  or  about  January  16,  1916.  The  guar- 
anty was  executed  on  that  day.  At  the 
time  of  the  execution  of  the  guaranty,  there- 
fore, the  time  within  which  the  Oil  Company 
could  give  the  notice  to  continue  had  not 
L.R.A.1917C. 


^  expired,  and  no  right  to  rescind  or  declare 
the  contract  at  an  end  for  failure  to  give 
the  notice  could  yet  have  arisen. 

As  to  the  second  ground  it  has  been  fre- 
quently held  in  the  case  of  sales  of  personal 
property  that  where  the  property  is  yet  un- 
delivered the  seller  may  rescind  upon  the 
buyer  becoming  insolvent.  Rappleye  v.  Ra- 
cine Seeder  Co.  79  Iowa,  220,  7  L.R.A.  139, 
44  N.  W.  363;  Crummey  v.  Raudenbush,  65 
Minn.  426,  56  N.  W.  1113;  Anderson  v. 
Read,  106  X.  Y.  333,  13  N.  E.  292 ;  Diem  v. 
Koblitz,  49  Ohio  St.  41,  34  Am.  St.  Rep. 
631,  29  N.  E.  1124;  rilnian  v.  Babcock,  63 
Tex.  68;  Hunter  v.  Talbot,  3  Smedes  A  M. 
764;  Bloxam  v.  Sanders,  4  Barn.  &  C.  941, 
107  Eng.  Reprint,  1309,  7  Dowl.  &  R.  396,  28 
Revised  Rep.  519;  36  Cyc.  253,  and  cases 
cited.  So,  too,  it  has  been  held  with  refer- 
ence to  contracts  for  labor  or  construction, 
for  which  payment  is  to  be  made  in  instal- 
ments, that  a  failure  and  inability  to  pay 
an  instalment  will  avtherice  the  other  party 
to  refuse  to  incur  the  possibility  of  further 
loss  by  performing  that  part  of  the  contract 
yet  executory  (Mugan  y.  Regan,  48  Mo.  App. 
461;  South  Fork  Canal  Co.  v.  Gordon,  6 
Wall.  561,  18  L.  ed.  894;  Phillips  &  0. 
Constr.  Co.  v.  Seymour,  91  U.  S.  646,  23  L. 
ed.  341;  Bennett  v.  Shaughnessy,  6  Utah, 
273,  22  Pac.  156,  16  Mor.  Min.  Rep.  276) ; 
but  the  decisions  first  above  referred  to  seem 
to  be  peculiar  to  the  law  of  sales,  and  the 
plaintiffs  do  not  come  within  the  second  line 
of  cases  cited,  since  here  there  has  been  no 
default  in  any  payment  due  at  the  time  the 
guaranty  was  executed.  Wliether  or  not  the 
doctrine  of  these  cases  should  be  extended 
to  cases  where  it  clearly  appears  that  a 
party  would  be  unable  to  pay  the  next  in- 
stalment due,  it  is  not  necessary  for  us  to 
decide,  for  the  reason  that  there  is  no  such 
allegation  in  the  petition.  It  is  not  even 
alleged  that  the  company  was  insolvent. 
Nor  will  insolvency  of  one  party  always  re- 
lease the  other  ( Florence  Min.  Co.  y.  Brown, 
124  U.  S.  385,  31  L.  ed.  424,  8  Sup.  Ct.  Rep. 
631,  for  the  promisor  may  be  able,  regard- 
less of  inolvency,  to  perform  the  act  or  make 
the  payment  required  of  him.  Thus,  an  indi- 
vidual insolvent  might  have  enough  exempt 
property  and  funds  to  complete  a  contract 
made  by  him,  or,  if  a  bankrupt,  his  receiver 
or  trustee,  deeming  the  contract  profitable, 
may  elect  to  carry  it  out  by  using  available 
funds,  or  borrowing  by  certificate  or  the  like. 
A  simple  allegation,  therefore,  that  the  Oil 
Company  "did  not  have  funds,"  is  not  suffi- 
cient to  authorize  the  conclusion  that  the 
plaintiffs  had  a  right  to  rescind  under  §  984 
of  the  Code,  which  allows  a  party  to  rescind 
if  the  "consideration,  before  it  is  rendered 
to  him,  fails  in  a  material  respect  from  any 
cauee."    The  allegation  is  not  that  the  Oil 
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Company  was  without  funds  to  carry  out 
its  part  of  the  contract,  and  could  not  obtain 
them.  For  aught  that  appears  here  the 
company  may  have  had  assets  upon  which 
it  could  borrow,  it  may  have  had  imsold  but 
salable  stock,  it  may  have  collectable  but 
unpaid  stock  subscriptions.  If  contracts 
could  be  repudiated  upon  the  mere  allega- 
tion that  the  other  party  had  no  funds,  there 
would,  indeed,  be  much  consternation  in  the 
business  world,  for  it  is  common  knowledge 
that  many  persons  worth  large  amounts 
and  with  extensive  borrowing  power  may 
be  at  some  times  without  funds  and  yet  far 
from  insolvent  and  far  from  unable  to  meet 
their  contractual  payments.  Impossibility 
Qi  performance  must  be  more  definitely 
stated  than  was  here  alleged  to  authorize 
a  court  to  say  that  a  right  to  rescind  a  con- 


tract is  given.  Nor  are  we  without  prece- 
dent in  these  conclusions.  Berry  v.  Wells, 
43  Okla.  70,  141  Pac.  444,  presented  strong- 
er allegations  of  impossibility  than  the  case 
at  bar,  but  it  was  held  that  the  contract 
there  involved  was  not  impossible  of  per- 
formance. The  rule  laid  down  by  Mr.  Elliott 
in  his  work  on  Contracts,  §  224,  was  there 
quoted  and  approved:  "To  bring  the  case 
within  the  rule  of  dispensation  it  must  ap- 
pear that  the  thing  to  be  done  cannot  by 
any  means  be  accomplished,  for  if  it  be  only 
improbable  or  out  of  the  power  of  the  obli- 
gor, it  is  not  deemed  in  law  impossible." 

We  find  no  error  in  the  record.  Judgment 
afidrmed. 

Per  Curiam: 

Adopted  in  whole. 


WASHINGTON  6UPRKME  CX)ITRT. 
(Department  Xo.  2.) 

C.  MALMO 

V. 

WASHINGTON     RENDERING     &     FER- 
TILIZING  CO:VIPANY  et  al. 

CHARLES  SHUBART,  Receiver,  Respt. 

PUGET    SOUND    MACHINERY    DEPOT, 
Intervener,  Appt. 

(70  Wash.  584,  140  Pac.  569.) 

Sale  —  oondltion  —  filing  —  place. 

1.  Under  a  statute  requiring  the  filing  of 
conditional  sale  contracts  in  the  county 
where  the  vendee  resides,  they  must  be  filed, 
in  case  of  a  corporation  vendee,  in  the  coun- 
ty where  its  principal  place  of  business  is 
located,  although  the  property  covered  by 
the  contract  is  in  another  county. 

For  other  oases,  see  8ale,  I,  c,  in  Dig.  1-52 
N.  8. 

Same  --•  failure  to  record  —  effect  as  to 
general  creditors. 

2.  Where  an  unrecorded  chattel  mortgage 
is  good  against  general  creditors  of  the 
mortgagor,  a  statute  rendering  an  unre- 
corded conditional  sale  absolute  as  to  sub- 
sequent creditors  in  good  faith  does  not 
operate  to  destroy  the  condition  in  favor 
of  creditors  who  nave  secured  no  lien,  and 
who  extend^  credit  to  the  vendee  without 
knowledge  that  the  property  embraced  in 
the  conditional  sale  bad  been  delivered  to 
him,  or  was  in  his  possession. 

For  other  cases,  see  Sale,  I.  c,  in  Dig.  1-52 

y,  8. 

(May  8,  1914.) 

Note.  —  For  right  of  assignee  or  receiver, 
in  behalf  of  general  creditors,  to  complain 
of  failure  to  record  contract  of  conditional 
sale,  see  annotation  following  this  ease, 
post,  442. 
L.R.A.1917C. 


APPEAL  by  intervener  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  favor  of  the  receiver  in  a  proceeding  to 
reclaim  from  him,  as  receiver  of  the  de* 
fendant  Fertilizing  Company,  certain  per- 
sonal property  sold  to  it  under  an  alleged 
conditional  sale  agreement.     Reversed. 

The  facts  are  stated  in  the  <^inion. 

Messrs.  Bronson  &  Robinson  and  H. 
B.  Jones,  for  appellant: 

The  contract  was  good  between  the  par- 
ties, either  as  a  written  contract,  made  at 
the  time  of  completion  of  delivery  of  the 
property,  or  as  a  verbal  coatract,  under 
which  the  entire  transaction  was  carried 
out. 

Wittler-Corbin  Machinery  Co.  v.  Martin, 
47  Wash.  123,  91  Pac.  029;  Edison  Gen- 
eral Electric  Co.  v.  Walter,  10  Wash.  14, 
38  Pac.  752;  Johnston  v.  Wood,  19  Wash. 
441,  53  Pac.  707;  Harkness  v.  Russell,  118 
U.  S.  663,  80  L.  ed.  285,  7  Sup.  Ct.  Rep.  51. 

The  contract  was  good  as  to  the  receiver 
and  third  persons,  in  the  absence  of  stat- 
ute. 

Wittler-Corbin  Machinery  Co.  v.  Martin, 
47  Wash.  123,  91  Pac.  629;  Johnston  t. 
Wood,  19  Wash.  441,  53  Pac.  707 ;  Harkness 
V.  Russell,  118  U.  S.  603,  30  L.  ed.  285, 
7  Sup.  Ct.  Rep.  51;  Springer  v.  Ayer,  50 
Wash.  642,  97  Pac.  774. 

A  creditor  who  extends  credit  without 
even  knowing  of  the  existence  of  the  prop- 
erty is  in  no  way  prejudiced  by  a  failure 
to  file  a  memorandum  of  the  sale,  and  is 
certainly  not  a  proper  object  of  statutory 
protection. 

Johnston  v.  Wood,  19  Wash.  441,  55  Pac. 
707 ;  Willamette  Casket  Co.  v.  Cross  Under- 
taking Co.  12  Wash.  190,  40  Pac.  T29; 
Springer  v.  Ayer,  50  Wash-  642,  97  Pac 
774. 
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A   creditor   within   the   meaning   of   the  i 
chattel  mortgage  law,  whicli  says  that  "a 
mortgage  of  personal  property   is  void  as  | 
against  creditors  of   the   mortgagor,"  etc., 
is  one  who  has  secured  some  manner  of  lien 
on  the  property. 

Heal  V.  Evans  Creek  Coal  &  Coke  Co.  71 
Wash.  225,  128  Pac.  211;  York  Mfg.  Co.  v. 
Cassell,  201  U.  S.  344,  50  L.  ed.  782,  26 
Sup.  Ct.  Rep.  481;  Wilson  v.  Leslie,  20 
Ohio,  161. 

Messrs.  WlUett  &  Oleson,  for  respond- 
ent: 

The  conditional  sale  contract  was  of  no 
effect,  even  as  between  the  parties. 

Worley  v.  Metropolitan  Motor  Car  Co, 
72  Wash.  243,  130  Pac.  107. 

A  sale  is  absolute  as  to  subsequent  credit- 
ors, if  the  conditional  sale  contract  is  not 
filed  within  ten  days  after  the  vendee  takes 
possession. 

American  Multigraph  Sales  Co.  t.  Jones, 
68  Wash.  619,  109  Pac.  108. 

The  conditional  sale  contract  was  filed 
in  Kitsap  county,  while  the  principal  place 
of  business,  that  is,  the  residence  of  the 
vendee,  is  in  King  county.  The  filing, 
therefore,  was  a  nullity. 

First  Nat.  Bank  v.  Wilcox,  72  Wash. 
473,  130  Pac.  756,  131  Pac.  203. 

Morris,  J.,  delivered  the  opinion  of  the 
court : 

The  question  here  submitted  is  whether 
or  not  an  unrecorded  conditional  sale  con- 
tract is  good  as  against  a  receiver  repre- 
senting subsequent  general  creditors.  Our 
statute  (Rem.  &  Bal.  Code,  §  3670,  P.  C. 
349,  §  35),  provides  that  contracts  of  this 
character,  where  the  property  is  placed  in 
the  possession  of  the  vendee,  shall  be  abso- 
lute as  to  subsequent  creditors  in  good 
faith,  unless,  within  ten  days  after  taking 
possession,  a  memorandum  of  the  sale  be 
filed  in  the  auditor's  office  of  the  county 
where  the  vendee  resides.  The  vendee  in 
this  instance  was  a  corporation  having  its 
principal  place  of  business  at  Seattle,  in 
King  county.  Its  residence,  therefore,  in 
legal  contemplation,  was  in  King  county, 
although  the  property  covered  by  the  con- 
tract was  in  Kitsap  county.  The  vendor 
filed  the  contract  in  Kitsap  county.  This 
was  not  in  compliance  with  the  statute,  and 
the  contract  must  be  regarded  as  not  filed 
within  the  meaning  of  the  law.  First  Nat. 
Bank  V.  Wilcox,  72  Wash.  473,  130  Pac. 
766,  131  Pac.  203. 

The  appellant  contends  that,  inasmuch  as 
we  have  held  in  Heal  v.  Evans  Creek  Coal 
A  Coke  Co.  71  Wash.  225,  128  Pac.  211, 
and  Pacific  Coast  Biscuit  Co.  v.  Perry,  77 
Wash.  352,  137  Pac.  483,  that  the  word 
"ereditors,"  in  the  chattel  mortgage  stat- 
L.R.A.1917C. 


ute,    means    creditors    who    have    acquired 
some  form  of  lien  on  the  mortgaged  prop- 
erty, a  like  reasoning  demands  giving  a  like 
meaning    to    the    word    "creditors"    in    the 
conditional    sales    statute,    while    respond- 
ent contends  there  is  such  a  distinction  be- 
tween the  two  instruments  that  the  reason 
for  the  first  holding  will  not  support  ap- 
pellant's   contention.      Tlie    distinction    be- 
tween   the    two    instruments   is  not   to   be 
denied.     A  chattel  mortgage  imposes  a  lien 
upon  personal  property  to  which  the  mort- 
gagor has  title  and  which  is  generally  in 
his  possession,  while  a  conditional  sale  con- 
tract evidences  only  a  change  of  possession 
of  the  property  from  the  vendor  to  the  ven- 
dee, and,  contrary  to  the  common-law  rule 
that  possession  evidences  ownership,  gives 
notice  that  the  ownership  does  not  follow 
possession,  but  remains  in  the  vendor.    The 
one  instrument  evidences  a  lien  against  the 
legal  title;  the  other  is  the  assertion  of  the 
legal  title  as  against  the  presumption  of 
possession.    The  purpose  of  requiring  a  pub- 
lic record  In  both  cases  is  the  same,  so  far 
as   the  rights  of  creditors  are  concerned; 
that  is,  to  prevent  the  one  in  possession  of 
the  property  from  pledging  it  to  secure  tlie 
debt  of  one  creditor,  and  then  using  it-  a* 
an  unenciuBb^ed  asset  to  incur  other  ob- 
ligations.    As  between   the  parties   them- 
selve^i,  there  is  no  distinction  between  the 
two  instruments,  in  that  the  failure  to  re- 
cord does  not  disturb  the  rights  of  the  im- 
mediate parties.    Wittier- Corbin  Machinery 
Co.  V.  Martin,  47  Wash.  123,  91  Pac.  629. 
There  is  therefore  no  good  reason,  so  far 
as  we  can  discover,  that  demands  a  holding 
that  the  third  persons,  whose  rights  are  pro- 
tected in  the  one  statute,  are  of  a  different 
class  from  those  whose  rights  are  protected 
in  the  other.    If,  therefore,  the  word  "cred- 
itors,"   in    the    chattel    mortgage    statute, 
means  those  only  who  have  acquired  some 
form  of  lien,  by  the  same  process  of  reason- 
ing the  same  meaning  must  be  given  to  the 
same  word  in  the  conditional  sales  statute, 
since  the  purpose  of  both  statutes  is  the 
same.     There  can  be  no  question  but  that 
such   a   rule   follows   the   great  weight   of 
authority.     York  Mfg.   Co.  v.  Cassell,  20i 
U.  S.  344,  50  L.  ed.  782,  26  Sup.  Ct.  Rep. 
481;   Holt  V.  Crucible  Steel  Co.  224  U.  S. 
262,  66  L.  ed.  756,  32  Sup.  Ct.  Rep.  414} 
Re  Great  Western  Mfg.  Co.  81  C.  C.  A.  341, 
152  Fed.  123 ;  Dunlop  v.  Mercer,  86  C.  C.  A. 
435,   166   Fed.  545;   John  Deere  Plow  Co. 
V.  Anderson,  98  C.  C.  A.  623,  174  Fed.  815; 
Hamilton  v.   David  C.   Beggs   Co.    (C.   C.) 
179  Fed.  949;   Nauman  v.  Bradshaw,  113 
C.  C.  A,  274,  193  Fed.  350;  Big  Four  Im- 
plement   Co.    v.    Wright,   47    L.R.A.(N.S.) 
1223,    125    C.    C.   A.    577,    207    Fed.    635i 
American  Clay  Machinery  Co.  v.  New  Eng- 
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land  Brick  Co.  87  Conn.  369,  87  Atl.  731; 
Clark  V.  B.  B.  Richards  Lumber  Co.  68 
Minn.  282,  71  N.  W.  389;  Bradley,  C.  & 
Co.  V.  Benson,  93  Minn.  91,  100  N.  W.  670. 
The  creditors  represented  by  the  receiver 
in  this  case  were  general,  unsecured  credi- 
tors, who  had  extended  credit  to  the  insol- 
vent without  knowledge  that  the  property 
described  in  the  conditional  sale  contract 
had  been  delivered  to  or  was  in  the  posses- 


,  sion  of  the  insolvent.     It  follows  that, 
against  them,  the  conditional  sale  contract 
is  good. 

The  judgment  is  reversed.  The  cause 
will  be  remanded  for  the  entry  of  a  new  de- 
cree in  accordance  herewith. 

Crowt  Ch.  J.,  and  Parker  and  Mount, 

JJ.,  concur. 


Annotation — Right  of  assignee  or  receiver,  in  behalf  of  general  creditors^ 
to  complain  of  failure  to  reccNrd  contract  of  conditional  sale. 


It  is  not  intended  to  include  herein 
cases  involving  the  rights  of  creditors 
who  have  a  lien  upon  property  held  by 
their  debtor  under  a  conditional  sale 
contract  as  by  attachment,  execution, 
distress  warrant,  etc.  Cases  involving 
the  right  of  a  trustee  in  bankruptcy  to 
take  advantage  of  the  failure  to  file  a 
contract  of  this  character  are  also  ex- 
cluded. For  the  cases  on  this  point,  see 
note  appended  to  Myrick  v.  Liquid  Car- 
bonic Co.  38  L.R.A.(N.S.)  554. 

Wbere  statute  invalidates  unrecorded 
eontraot  exeept  as  to  immediate 
parties. 

The  right  of  unsecured  creditors  with- 
out a  lien  to  take  advantage  of  the  fail- 
ure to  record  a  contract  of  conditional 
sale  depends  upon  the  necessity  of  re- 
cording such  contracts.  At  common  law 
these  contracts  were  valid  not  only  as 
between  the  parties,  but  also  as  to  third 
persons,  even  though  they  were  not  re- 
corded. At  the  present  time,  however, 
in  many  jurisdictions  there  are  statutes 
which  require  that  such  contracts  be  re- 
corded in  order  to  be  valid  as  to  desig- 
nated persons.  Of  course,  the  validity 
as  to  a  particular  class  of  persons  de- 
pends upon  the  language  of  the  statute. 
In  some  jurisdictions  the  statute  in  effect 
invalidates  all  conditional  sale  contracts 
as  to  everyone  except  the  immediate 
parties  unless  they  are  recorded.  In 
such  case  an  unrecorded  contract  of  con- 
ditional sale  has  been  held  to  be  invalid 
even  as  to  creditors  without  a  lien.  For 
example,  an  unrecorded  contract  of  con- 
ditional sale  is  void  as  to  the  creditors 
of  the  purchaser,  whose  property  is  in 
the  hands  of  a  receiver,  where  the  stat- 
ute makes  such  contracts  absolutely 
void  except  as  between  the  vendor  and 
vendee,  or  their  personal  representatives. 
Re  Wilcox  &  H.  Co.  (1898)  70  Conn. 
220,  39  Atl.  163;  Unmack  v.  Douglass 
(1903)  75  Conn.  633,  55  Atl.  12;  Ameri- 
can Clay  Machinery  Co.  v.  New  England 
L.R.A.1917C. 


Brick  Co.  (1913)  87  Conn.  369,  87  Atl, 
731. 

Under  a  statute  making  unrecorded 
conditional  sale  contracts  invalid  as  to 
all  persons  other  than  the  parties  there- 
to and  persons  having  notice  thereof, 
and  a  statute  providing  that  assignees 
for  the  benefit  of  creditors  represent  the 
rights  and  interests  of  the  creditors  of 
the  assignor  as  to  all  transfers  and  con- 
veyances of  property  fraudulent  and 
void  as  to  the  latter's  creditors,  an  as- 
signee for  the  benefit  of  the  creditors  of 
the  purchaser  of  property  by  condition- 
al sale,  where  the  contract  is  not  re- 
corded, is  entitled  to  take  advantage  of 
the  failure  to  record  it.  Mishawaka 
Woolen  Mfg.  Co.  v.  Teasdale  (1911)  145 
Wis.  73,  129  N.  W.  671;  Sheldon  v. 
Mayers  (1892)  81  Wis.  627,  51  N.  W. 
1082.  But  such  a  contract,  although  un- 
recorded, is  not  per  se  void  as  to  unse- 
cured creditors.  E.  L.  Essley  Machinery 
Co.  V.  First  Trust  Co.  (1915)  160  Wis. 
300,  151  N.  W.  814;  John  Deere  Plow 
Co.  V.  Edgar  Farmer  Store  Co.  (1915) 
154  Wig.  490,  143  N.  W.  194.  These 
cases,  however,  involve  the  right  of  the 
trustee  in  bankruptcy, — a  class  of  cases 
generally  excluded  herein ;  but  these  par- 
ticular cases  are  here  included  for  what 
bearing  they  may  have  upon  the  Teas- 
dale  Case.  In  that  case  it  is  to  be  noted 
that  the  contract  of  sale  was  not  record- 
ed, while  in  the  John  Deere  Plow  Co.  and 
the  E.  L.  Essley  Machinery  Co.  Cases, 
the  contract  was  recorded  and  the  seller 
had  replevined  the  property  before  pro- 
ceedings in  bankruptcy  were  instituted. 
Under  these  circumstances  the  right  of 
the  seller  was  held  superior  to  that  of 
the  trustee  in  bankruptcy  for  the  pur- 
chaser. In  so  holding  it  is  pointed  out 
that  it  did  not  appear  that  any  creditor 
was  in  fact  misled  by  the  failure  to  file 
the  conditional  sale  contract  prior  to 
the  time  it  was  filed.  In  this  connection, 
however,  it  is  significant  that  in  the 
Teasdale  Case  the  right  to  attack  the 
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validity  of  the  sale  is  based  upon  the  lan- 
guage of  the  statute  conferring  upon 
the  assignee  for  the  benefit  of  creditors 
of  the  debtor  the  right  to  avoid  all  trans- 
fers and  conveyances  of  property  which 
would  be  held  to  be  fraudulent  or  void 
as  to  creditors,  and  all  liens  or  charges 
thereon  which  would  be  held  void  as  to 
creditors.  The  contention  was  made 
thaty  under  the  Federal  rule,  a  trustee 
in  bankruptcy  took  only  such  title  as  the 
bankrupt  held,  and  acquired  no  greater 
rights  than  he  had.  In  answering  this 
contention  the  court  pointed  out  that 
this  Federal  rule  was  unaffected  by  stat- 
ute, and  that  the  same  rule  prevailed  in 
that  state  prior  to  the  enactment  of  the 
statute  referred  to.  It  is  also  pointed 
out  that  the  Federal  courts  hold  that 
where  there  has  been  an  encumbrance 
or  transfer  of  property,  void  as  to  cred- 
itors by  state  law,  for  want  of  record 
or  otherwise,  the  trustee  succeeds  to  the 
right  of  any  creditor  who  may  be  quali- 
fied under  the  state  law  to  avoid  trans- 
fers or  encumbrances  or  to  take  advan- 
tage of  the  fraud. 

But  a  statute  providing  that  a  con- 
ditional sale  contract  shall  not  be  valid 
except  as  between  the  original  parties 
unless  it  is  reeorded  does  not  invalidate 
an  unrecorded  contract  of  this  character 
as  to  An  assignee  for  the  benefit  of  cred- 
itors of  the  purchaser  under  a  eommon- 
law  assignment  purporting  to  transfer 
to  him  the  real  estate  and  personal  prop- 
erty of  the  assignor,  since  the  assign- 
ment does  not  include  property  held 
under  a  conditional  sale  contract.  Ro- 
well  V.  Lewis  (1901)  95  Me.  83,  49  AtL 
423. 

"Wliare      statute      inTalidates      nmre- 
eorded  eontraot  as  to  ereditors. 

'  A  statute  making  unrecorded  condi- 
tional sales  contracts  void  as  to  all  cred- 
itors of  the  purchaser  renders  such  a 
contract  void  as  to  a  receiver  of  the 
purchaser's  property,  where  the  seller 
did  not  have  the  contract  recorded. 
Cincinnati  Equipment  Co.  v.  Degman 
(1910)  107  C.  C.  A.  158,  184  Ped.  834. 
And  a  judgment  creditor  whose  judg- 
ment was  recovered  prior  to  the  acquire- 
ment by  a  debtor  of.  property  by  condi- 
tional purchase  is  entitled  to  take 
advantage  of  the  failure  of  the  seller  to 
record  the  contract,  where  the  statute 
invalidates  unrecorded  contracts  of  con- 
'ditional  sale  as  to  creditors  and  pur- 
chasers of  the  debtor.  Collins  v.  Wil- 
hoit  (1891)  108  Mo.  451,  18  S.  W.  839. 
And  see  H.  H.  Babcock  Co.  v.  Williams . 
(1890)  75  Minn.  147,  77  N.  W.  791,  hold- » 
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ing,  without  discussion,  that  an  unre- 
corded contract  of  conditional  sale  is 
invalid  as  to  an  assignee  for  the  benefit 
of  creditors.  Statute  makes  reservation- 
of-title  provision  absolutely  void  as  to 
the  creditors  of  the  purchaser.  See  Dyer 
V.  Thorstad  (1886)  35  Minn.  534,  29  N. 
W.  346. 

A  mere  general  creditor  who  has  not 
seized  the  property  purchased  by  the 
debtor  on  conditional  sale,  or  acquired 
some  lien  upon  it,  cannot  take  advantage 
of  the  failure  of  the  seller  to  record 
the  contract,  nor  can  the  assignee  for  the 
benefit  of  the  creditors  of  the  purchaser, 
where  the  contract  was  filed  prior  to  the 
assignment.  It  may  be  avoided,  however^ 
for  the  benefit  of  any  creditors  of  the 
purchaser  who  extended  credit  in  re- 
liance upon  his  possession  of  the  prop- 
erty, if  the  recording  was  withheld 
undeir  an  agreement  between  the  vendor 
and  the  vendee.  Clark  v.  B.  B.  Bichards 
Lumber  Co.  (1897)  68  Minn.  282,  71  N. 
W.  389. 

Under  a  statute  in  effect  providing 
that  no  conditional  sale  contract  shall 
be  valid  as  to  creditors  or  purchasers 
of  the  vendee  unless  recorded,  etc.,  an 
unrecorded  conditional  sale  contract  is 
not  invalid  as  to  an  assignee  for  the 
benefit  of  creditors  of  the  purchaser 
holding  thereunder,  especially  where  the 
assignee  had  knowledge  of  the  character 
of  the  assignor's  title.  Warner  v.  Jame- 
son (1879)  52  Iowa,  70,  2  N.  W.  951. 

Wbere    nnreoorded    oemtraet    imTall* 
dated  mm  to  tklrd  persoAS. 

Where  none  of  the  creditors  of  a  pur- 
chaser of  property  by  conditional  sale 
have  obtained  liens  upton  the  debtor's 
property,  and  it  does  not  appear  that 
any  of  them  extended  credit  upon  the 
faith  of  his  ownership  of  such  property, 
as  to  a  receiver  of  his  property,  who 
represents  such  creditors,  the  title  re- 
mains in  the  seller,  although  the  contract 
was  not  recorded  according  to  the  pro- 
visions of  the  statute  requiring  condi- 
tional sale  contracts  to  be  recorded  to 
be  valid  as  to  third  persons.  Rhode  Is- 
land Locomotive  Works  v.  Empire  Lum- 
ber Co.  (1893)  91  Oa.  639, 17  S.  B.  1012. 

Under  the  Georgia  statute,  failure  to 
record  a  conditional  contract  of  sale 
only  affects  persons  who  contract  with 
the  purchaser  on  the  ^assumption  that  he 
is  the  owner  of  the  property.  It  does 
not  invalidate  the  title  of  the  seller  aa 
to  judgment  creditors  of  the  purchaser 
who  did  not  contract  with  him  on  the 
faith  of  his  ownership  of  the  goods  pur- 
chased.   Union  Trust  Co.  v.  Beach  Mfg. 
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Co.  (1915)  225  red.  95;  Conder  v.  HoUe- 
man  &  Ballard  (1883)  71  Qa.  93;  Ameri- 
can Law  Book  Co.  v.  Brunswick  Cross- 
tie  &  Cresoting  Co.  (1913)  12  Qa.  App. 
259,  77  S.  E.  104. 

"Wl&ere  niireooTded  contract  invali- 
dated as  to  purchasers,  encnmbran*- 
cers,  and  subsequent  creditors  in 
good  f  aitb. 

It  has  been  held  that  a  statute  invali- 
dating unrecorded  contracts  of  condi- 
tional sale  as  to  subsequent  purchasers, 
mortgagees  in  good  faith,  and  creditors, 
renders  invalid  an  unrecorded  contract 
of  this  character  as  to  the  administra- 
tor of  the  conditional-sale  purchaser 
where  there  are  claims  against  the  lat- 
ter's  estate,  since  the  administrator  rep- 
resents the  creditors.  Jones  v.  Molster 
(1896)  11  Ohio  C.  C.  432,  5  Ohio  C.  D. 
251. 

And  it  has  been  held  that  a  statute 
providing  in  effect  that  all  conditional 
sales  of  personal  property  shall  be  ab- 
solute as  to  purchasers,  encumbrancers, 
and  subsequent  creditors  in  good  faith, 
unless,  after  the  purchaser  takes  posses- 
sion, a  memoranda  of  the  sale  is  filed, 
etc.,  renders  invalid  an  unrecorded  con- 
tract of  this  character  as  to  subsequent 
creditors ;  at  least,  where  they  rely  upon 
the  possession  of  the  property  by  their 
debtor  in  extending  credit  to  the  latter. 
Springer  v.  Aver  (1908)  50  Wash.  642, 
97  Pac.  774;  First  Nat.  Bank  v,  Wilcox 
(1913)  72  Wash.  473,  130  Pac.  756,  131 
Pac.  203;  Casey^Hedges  Co.  v.  Wilo-ox 
(1913)  72  Wash.  605, 131  Pac.  206;  Bur- 
roughs Adding  Mach.  Co.  v.  Wilcox 
(1913)  72  Wash.  700, 131  Pac.  206.  And 
an  unrecorded  contract  of  this  character 
is  void  as  to  subsequent  creditors  al- 
though, before  they  asserted  their  claim, 
the  vendor  caused  it  to  be  recorded. 
American  Multigraph  Sales  Co.  v.  Jones 
(1910)  58  Wash.  619,  109  Pac.  108.  In 
the  Wilcox  Cases  it  did  not  clearly  ap- 
pear that  the  creditors  extended  credit 
to  the  purchaser  in  reliance  upon  his 
possession  of  the  property  purchased  by 
conditional  sale,  and  the  general  rule  is 
stated  that  conditional  sale  contracts  are 
of  no  effect  as  to  creditors  of  the  vendee 
unless  recorded  as  required  by  statute. 
See  (1913)  72  Wash.  477,  130  Pac.  756, 
131  Pac.  203.  In  Malmo  v.  Washing- 
ton Rendering  &  Fertilizing  Co.  ante, 
440,  however,  it  is  held  that  where  cred- 
itors represented  by  a  receiver  were  gen- 
eral, unsecured  creditors  who  had  ex- 
tended credit  to  the  insolvent  without 
knowledge  that  the  property  described 

in  the  conditional  sale  contract  had  been 
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delivered  to  or  was  in  the  possession  bf 
the  insolvent,  the  contract  was  valid  as 
to  them,  although  not  recorded.  In 
reaching  this  conclusion,  the  court  fol- 
lows the  construction  of  the  term  "cred- 
itors" in  statutes  requiring  the  recording 
of  chattel  mortgages,  and  declares  that 
an  unrecorded  contract  of  conditional 
sale  is  valid  as  to  general,  unsecured 
creditors  who  have  acquired  no  lien  upon 
such  property,  and  that  hence  it  is  also 
valid  as  to  a  receiver  of  the  debtor  who 
represents  such  creditors.  And  in  Eilers 
Music  House  v.  Ritner  (1915)  88  Wash. 
218,  152  Pac.  1008,  154  Pac.  787,  the 
court  reverses  itself  on  rehearing  and 
holds  that,  under  the  rule  declared  in 
the  Malmo  Case,  a  conditional  sale  con- 
tract is  valid  as  to  all  creditors  of  the 
purchaser  who  had  not  secured  some 
lien  upon  the  property,  and  hence  it  was 
valid  as  to  creditors  who  had  extended 
credit  to  the  purchaser,  relying  upon 
the  fact  that  he  was  in  possession  of  the 
property  conditionally  purchased. 

Where  «areoorded  eaatraet  inTalid- 
ated  ae  to  attaohiac;  ev«ditov»  and 
enbee^nent  pnroliaseTs. 

A  statute  requiring  that  conditional 
sale  contracts  be  recorded  in  order  to 
render  them  valid  as  to  subsequent  pur- 
chasers and  execution  or  attachment 
creditors  does  not  render  the  eo^itract 
invalid  as  to  creditors  of  the  purchaser 
who  have  acquired  no  special  interest  in 
or  lien  upon  the  property  conditionally 
purchased,  although  the  contract  of  sale 
was  not  recorded,  Myer  v.  Western  Car 
Co.  (1879)  102  U,  S.  1,  26  L.  ed.  59. 
And  a  statute  providing  that  no  lien  re- 
served on  personal  property  shall  be 
valid  as  to  attaching  creditors  and  sub- 
sequent purchasers  without  notice  unless 
recorded  does  not  invalidate  an  unre- 
corded contract  of  conditional  sale  as  to 
an  assignee  for  the  benefit  of  the  credi- 
tors of  the  purchaser.  Sinclair  v.  Wheel- 
er (1849)  69  If.  H.  538,  45  Atl.  1085; 
Adams  v.  Lee  (1887)  64  N.  H.  421,  13 
Atl.  786.  Nor  does  a  statute  invalidat- 
ing unrecorded  contracts  of  conditional 
sale  as  to  judgment  creditors  and  sub- 
sequent purchasers  of  the  purchaser  in- 
validate such  a  contract  as  to  a  receiver 
of  the  latter  who  does  not  represent  any 
judgment  creditors.  Falaenau  v.  Reli- 
ance Rteel  Foundry  Co.  (1908)  74  N.  J. 
Eq.  325,  69  Atl.  1098. 

Where  contract  invalidated  as  toi 
Jndgment   creditors. 

A  judgment  creditor  holding  under  a 
judgment  rendered  before  his  debtor 
purchased  property  by  conditional  sale 
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cannot  take  advantage  of  the  failure  of 
the  seller  to  have  the  contract  recorded, 
as  required  by  the  statute  which  makes 
conditional  sale  contracts  void  as  to 
judgment  creditors  without  notice  un- 
less they  are  recorded.  Elliott  v.  Palmer 
(1913)  9  Ala.  App.  483,  64  So.  182. 

As  aifeoted  by  tlio  Tepr^sentative 
eliaraoter  of  the  pevaoa  assertlas 
tbe  InTalidity. 

It  has  been  held  that  a  proceeding  in 
behalf  of  creditors  by  the  appointment 
of  a  receiver  for  the  property  of  the 
debtor  is  an  equitable  remedy  bearing 
the  same  relation  to  eonrts  of  equity 
that  proceedings  in  attachment  bear  to 
courts  of  law,  and  the  appointment  will 
be  treated  as  an  equitable  execution; 
hence,  property  of  the  debtor,  purchased 
by  conditional  sale  which  has  not  been 
recorded  as  required  by  law  making  such 
reservation  of  title  absolutely  void  as  to 
creditors  where  not  recorded,  passes  in- 
to the  hands  of  the  reeeiver,  and  if  no 
speeifie  lien  has  been  fastened  upon  it, 
it  is  to  be  administered  for  the  benefit 
of  the  purehaaer'a  creditors.  Hamilton 
V.  David  C.  Be^s  Co.  (1910)  179  Tod. 
949.  It  has  been  held,  however,  that  an 
assignee  for  the  benefit  of  the  creditors 
of  the  purchaser  of  property  by  con- 
ditional sale  cannot  take  advantage  of 
the  failure  of  the  seller  to  record  the 
contract,  as  required  by  law,  for  he 
stands  in  no  better  condition  than  the 
assignor  does.  Tufts  v.  Thompson 
(1886)  22  Mo.  App.  564;  Thomas  Mfg. 
Co.  V.  Huff  (1895)  62  M6.  App.  124. 

Trustee  under  trust  deed. 

While  not  strictly  in  point,  because  a 
trust  deed  creates  a  lien  upon  property 
covered  thereby,  yet,  for  the  purpose  of 
comparison,   reference   is   made   to   the 


rule  generally  recognized  that  a  trustee 
under  a  trust  deed  covering  property 
conditionally  purchased  has  a  good  title 
thereto  as  against  the  seller  who  did  not 
record  his  contract  of  sale,  as  required 
by  statute.  Michigan  Buggy  Co.  v. 
Woodson  (1894)  59  Mo.  App.  550;  Brem 
V.  Lockhart  (1885)  93  N.  C.  191;  Parlin 
&  0.  Co.  V.  Harrell  (1894)  8  Tex.  Civ. 
App.  368,  27  S.  W.  1084. 

In  this  regard  a  distinction  has  been 
made  between  an  assignee  in  insolvency 
for  the  benefit  of  the  creditors  of  the 
purchaser  of  property  by  conditional 
sale  and  a  trustee  in  a  trust  deed  for 
the  benefit  of  the  purchaser's  creditors, 
which  covers  property  conditionally  pur- 
chased; and  it  is  held  that  as  to  an  as- 
signee in  insolvency,  the  seller  is  entitled 
to  assert  his  title  to  the  property,  al- 
though his  contract  was  not  recorded; 
but  that  he  cannot  do  so  as  to  a  trustee 
in  a  trust  deed  covering  this  property, 
since,  in  the  latter  ease,  the  deed  created 
a  lien  upon  the  property.  Handlan-Buck 
Mfg.  Co.  V.  Waterloo  Drop  Forge  Co. 
(1915)  173  Iowa,  452,  155  N.  W.  802. 

Delay  in  recording  eontraot. 

Where  a  statute  makes  unrecorded 
contracts  of  conditional  sale  invalid  as 
to  judgment  creditors,  but  provides  that 
the  same  shall  be  valid  as  to  creditors 
from  the  time  it  is  recorded,  it  is  valid 
as  to  creditors  where  it  was  recorded 
before  they  secured  judgment,  and  a 
receiver  for  the  purchaser  has  no  great- 
er right  in  the  property  than  such  cred- 
itors. General  Electric  Co.  v.  Transit 
Equipment  Co.  (1898)  57  H.  J.  Eq.  460, 
42  Atl.  101.  And  see  Clark  v.  B.  B.  Rich- 
ards Lumber  Co.  (1897)  68  Mfam.  282, 
71  N.  W.  389.  A.  G.  S. 
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UNITED  IRON  WORKS,  Appt., 

v. 

RATHSKELLER  COMPANY,  Respt. 

(—  Wash.  — ,  161  Pac.  1197.) 

Account  stated  —  silence  on  receipt  ol 
bill. 

1.  Silence  following  the  receipt  of  a  bill 
and  demand  for  payment  does  not  consti- 
tute the  bill  an  account  stated. 
For  other  cases,  see  AccountSf  in  Dig.  1-^2 

V,  S. 


■4-ix 


Note.  —  For  effect  ol  retaining  statement 
of  account  to  render  it  an  account  stated^ 
see  annotation  following  this  case,  post,  447. 
L.RJ^.1917C 


Trial  •*  waiver  of  warranty  -*•  question 
of  fact. 

2.  Whether  or  not  a  buyer  of  machinery 
which  was  warranted  by  the  seller  waived 
the  warranty  so  as  to  incur  obligation  for 
parts  substituted  for  defective  ones,  by  use 
of  it  pending  attempts  by  the  seller  to  make 
it  work,  under  asstiranoe  that  the  defects 
were  not  serious,  is  a  question  of  fact. 
For  other  cases,  see  Trial,  11,  c,  9,  in  Dig* 

1-52  N.  8. 


(December  29,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendant's  favor  in  an  action  brought  to 
recover  the  purchase  price  and  cost  of  in- 
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Btalling  a  compressor  in  defendant's  refrig- 
erating plant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McCafTerty,  Robinson,  &  God- 
frey for  appellant. 

Messrs.  Morris  &  Shipley  and  Paul  S. 
Bubuar,  for  respondent: 

Payment  and  failure  to  claim  damages 
do  not  estop  the  buyer  from  setting  up 
breach  of  warranty  when  sued  by  seller. 

Huntington  v.  Lombard,  22  Wash.  202, 
60  Pac.  414;  Elliott  v.  Puget  Sound  &  C. 
A.  S.  S.  Co.  22  Wash.  220,  60  Pac.  410. 

Notice  of  the  exact  defect  in  the  machine 
when  the  same  is  not  known  to  the  buyer 
is  not  necessary  where  the  buyer  gives  no- 
tice to  the  seller  that  machine  is  not  work- 
ing properly. 

Womach  v.  J.  I.  Case  Threshing  Mach. 
Co.  62  Wash.  661,  114  Pac.  509;  Springfield 
Engine  &  Thresher  Co.  v.  Kennedy,  7  Ind. 
App.  502,  34  N.  E.  856;  Ohio  Thresher  & 
Engine  Co.  v.  Hensel,  9  Ind.  App.  328,  36 
N.  E.  716;  Nichols  &  S.  Co.  v.  Charlebois, 
10  N.  D.  446,  88  N.  W.  80;  Kohl  v.  Brad- 
ley, 130  Wis.  301,  110  N.  W.  265. 

The  provision  of  the  contract  requiring 
written  notice  within  thirty  days  is  waived 
by  the  seller. 

Buchanan  v.  Laber,  39  Wash.  410,  81  Pac. 
911;  Nichols  v.  Knowles,  31  Minn.  489, 
18  N.  W.  413;  Nichols  v.  Root,  35  Minn. 
363,  29  N.  W,  160;  National  Bank  &  Loan 
Co.  V.  Dunn,  106  Ind.  110,  6  N.  E.  131; 
Harrison  v.  Russell,  12  Idaho,  624,  87  Pac. 
784;  McClure  v.  Johnson,  10  Okla.  663,  65 
Pac.  103;  Hale  v.  Van  Buren,  H.  &  M.  Co. 
24  Okla.  13,  103  Pac.  1026;  Massachusetts 
Loan  k  T.  Co.  v.  Welch,  47  Minn.  183,  49 
N.  W.  740;  Aultman  &  T.  Co.  v.  Frazier, 

5  Kan.  App.  202,  47  Pac.  156;  Champion 
Mach.  Co.  v.  Mann,  42  Kan.  372,  22  Pac. 
417;  C.  Aultman  &  Co.  v.  Trout,  27  Neb. 
199,  42  N.  W.  1024;  Sandwich  Mfg.  Co.  v. 
Feary,  40  Neb.  220,  58  N.  W.  713;  Spring- 
field  Engine  &  Thresher  Co.  v.  Kennedy,  7 
Ind.  App.  502,  34  N.  E.  856;  Ohio  Thresher 

6  Engine  Co.  v.  Hensel,  9  Ind.  App.  328, 
36  N.  E.  716. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff.  United  Iron  Works,  seeks 
recovery  from  the  defendant,  the  Rathskeller 
Company,  of  the  sum  of  $881,  claimed  as 
the  purchase  price  and  cost  of  installing  a 
^  compressor  in  the  refrigerating  plant  of 
the  defendant.  The  trial  was  had  in  the 
superior  court  without  a  jury,  resulting 
in  findings  and  judgment  in  favor  of  the 
defendant  denying  the  relief  prayed  for, 
from  which  the  plaintiff  has  appealed. 

Looking  to  the  allegations  of  the  com- 
plaint, the  plaintiff's  right  of  recovery  ap- 
L.RA.1917C. 


pears  to  be  rested  alone  upon  the  tiieory 
of  an  account  stated;  but  in  subsequent 
pleadings  and  upon  the  trial  it  appears 
that  plaintiff's  right  of  recovery  is  rested 
both  upon  that  theory  and  quantum  meruit. 

It  seems  quite  plain  to  us  that  there 
was  no  agreement,  express  or  implied,  be- 
tween the  parties,  constituting  an  account 
stated.  There  is  no  evidence  in  the  record 
pointing  to  such  an  agreement  other  than 
the  rendering  of  a  bill  and  repeated  de- 
mands for  payment  thereof  by  appellant, 
and  refusal  to  pay  the  same  by  respondent, 
though  such  refusal  consisted,  we  assume 
for  argument's  sake,  of  its  silence.  This 
does  not  of  itself  constitute  an  implied 
agreement  as  to  any  sum  due  to  appellant, 
and  therefore  does  not  entitle  appellant  to 
sue  thereon  as  an  account  stated.  Merritt 
V.  Meisenheimer,  84  Wash.  174,  146  Pac. 
370;  Blanck  v.  Pioneer  Min.  Co.  — -  Wash. 
— ,  169  Pac.  1077. 

Touching  the  question  of  quantum  meruit, 
we  think  the  following  is  a  sufficient  sum- 
mary of  tlie  facts  necessary  to  be  noticed: 
In  the  summer  of  1911,  appellant  furnished 
and  installed  for  respondent  certain  ma- 
chinery, including  a  compressor,  for  the 
equipment  of  its  refrigerating  plant.  This 
was  to  be  done  in  pursuance  of  a  written 
contract  and  specifications  made  a  part 
thereof,  entered  into  in  January  of  that 
year.  The  contract  price  was  |2,905,  which 
was  to  be  paid  in  three  instalments,  the 
last  of  which  was  to  be  paid  sixty  days 
after  the  completion  of  the  installing  of  the 
machinery.  The  machinery  being  installed, 
as  respondent  was  led  to  believe,  in  ac- 
cordance with  the  contract,  final  payment 
was  made  therefor  within  the  time  specified 
in  the  contract.  The  contract  contained  ex- 
press warranties  as  to  the  workmanship, 
materials,  and  capacity  of  the  machinery, 
which  we  deem  unnecessary  to  here  notice 
in  detail.  The  compressor  furnished  as  a 
part  of  the  machinery  proved  defective,  yet 
not  so  much  so  as  to  entirely  prevent  its 
operation.  This  fact  became  known  to  ap- 
pellant upon  the  commencement  of  the  oper- 
ation of  the  machinery  immediately  follow- 
ing its  installation.  Appellant  used  some 
effort  from  time  to  time  to  cure  the  defects 
and  to  cause  the  compressor  to  operate 
properly,  which  efforts  of  appellant  con- 
tinued until  the  summer  of  1913.  The  final 
payment  upon  the  purchase  price  made  by 
respondent  manifestly  was  not  at  the  time 
considered  by  the  parties  as  an  acceptance 
of  the  machinery,  so  as  to  relieve  appel- 
lant from  its  obligation  under  its  war- 
ranties to  remedy  defects  therein,  and  re- 
peatedly thereafter  appellant  assured  re- 
spondent that  the  defects  were  of  imt  minor 
consequence  and  would  and  could  be  reme- 
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died.  They  were,  however,  of  a  serious 
nature,  the  principal  one  of  which  was  in- 
side the  cylinder  of  the  compressor  and  con- 
sisted of  a  defective  working  part  that  ulti- 
mately resulted  in  the  scoring  of  the  walls 
of  the  cylinder  so  that  finally,  in  the  early 
summer  of  1913,  the  compressor  was,  from 
that  cause,  practically  wrecked.  The  appel- 
lant then  furnished  and  installed  for  re- 
spondent a  new  compressor  in  the  place  of 
the  original  one,  the  reasonable  value  of 
which  was  $881,  should  it  be  held  that  re- 
spondent was  required  to  pay  for  the  same. 
It  is  the  value  of  this  new  compressor  that 
appellant  seeks  to  recover  from  respondent 
in  this  action. 

It  seems  plain  to  us,  as  it  did  to  the  trial 
court,  that  the  furnishing  of  this  new  com- 
pressor was  nothing  more  than  appellant 
was  required  to  do  under  the  warranties 
of  its  original  contract,  and  that  therefore 
respondent  was  not  required  to  pay  for  its 
installation  by  appellant.  The  only  escape 
we  see  for  appellant  from  its  obligation  to 


furnish  this  new  compressor  would  be  upon 
the  theory  that,  by  reason  of  lapse  of  time 
and  use  of  the  original  compressor,  respon- 
dent had  waived  its  rights  as  against  appel- 
lant so  far  as  the  warranties  of  the  origi- 
nal contract  are  concerned.  This  becomes  a 
question  of  fact  in  the  light  of  all  the  cir- 
cimistances  shown.  In  view  of  the  hidden 
defects  not  readily  discoverable  by  respond- 
ent, appellant's  continued  promises  and 
efforts  to  cure  the  same  from  the  time  of 
the  original  installation  up  until  the  time 
of  the  furnishing  of  the  new  compressor, 
and  appellant's  assurance  from  time  to  time 
to  respondent  that  the  defect  was  not  of 
serious  consequence,  we  agree  with  the  find- 
ings and  conclusions  of  the  trial  court 
touching  this  branch  of  the  case.  We  have 
read  the  evidence  with  care  and  deem  it 
of  no  profit  to  review  it  in  detail  here. 
The  judgment  is  affirmed. 

Morris,  Ch.  J.,  and  Hain,  Oiadwlck, 
and  £1118,  JJ.,  concur. 
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This  note  is  supplementary  to  the  note 
to  Shaw  y.  Lobe,  29  L.R.A.(N.S.)  334, 
and  contains  only  the  cases  decided  later. 

7.  Scope   and   introduction. 

For  scope  of  the  note,  see  statement 
in  the  note  referred  to  supra,  under  this 
heading. 

On  the  surface  there  may  seemi  to  be 
a  conflict  between  the  cases  which  state 
as  a  general  rule  that  ''rendition  of  an 
account  and  its  retention  by  the  party 
to  whom  sent,  without  objection  within 
a  reasonable  time,  give  it  the  force  and 
effect  of  a  stated  account"  (see  eases 
cited  in  note  in  29  L.R.A.(N.S.)  335,  and 
eases  cited  infra,  II.),  and  cases  like 
United  Iron  Works  v.  Rathskeller  Co. 

ante,  445,  and  Merritt  v.  Meisenheimer 
L.RJk.l917C. 


(1915)  84  Wash.  174,  146  Pac.  370, 
which,  in  holding  that  a  complaint  al- 
leging the  rendition  of  an  account  and 
its  retention  without  objection  for  a 
stated  period  does  not  set  forth  facts 
sufficient  to  constitute  a  cause  of  action 
on  account  stated,  hold  in  effect  that  no 
conclusive  presumption  of  such  an  as- 
sent to  an  account  rendered  as  will  con- 
vert it  into  an  account  stated  arises  from 
the  fact  of  its  retention.  As  pointed  out 
in  the  earlier  note  (at  page  349),  the 
presumption  of  assent  thus  arising  is 
not  only  a  rebuttable  one,  but  also  is 
not  necessarily  conclusive  upon  the  triers 
of  the  fact;  in  other  words,  the  pre- 
sumption is  one  of  fact,  and  not  of  law; 
hence  the  refusal  of  the  court  in  United 
Iron  Works  v.  Rathskeller  Co.  to 
treat  the  retention  of  an  account  ren- 
dered as  implying,  as  a  matter  of  law,  a 
promise  to  pay  the  amount  therein  stated 
to  be  due.  The  apparent  inconsistency 
of  these  cases  with  the  so-called  general 
rule  is,  therefore,  due  to  the  fact  that 
the  general  rule  does  not  bear  upon  its 
face  the  statement  that  it  embodies  a 
mere  presumption  of  fact. 

And  as  the  account  is  always  subject 
to  attack  on  the  ground  of  fraud  or  mis- 
take, whether  it  is  held  to  be  a  stated 
account  or  not,  the  burden  of  proof  rest- 
ing upon  the  attacking  party  (see  cases 
cited  in  note  in  29  L.R.A.(N.S.)  334, 
—  X.  b,  and  cases  cited  infra,  see  X.), 
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decisions  on  this  principle  are  not  neces- 
sarily inconsistent  with  the  general  rule, 
even  though  the  court  may  deny  that  the 
account  has  become  a  stated  one. 

Thus,  in  Dodge  v.  Brown  (1914)  74 
W.  Va.  466,  82  S.  E.  262,  the  court  said: 
"And  in  those  jurisdictions  where  an  ac- 
count rendered  and  retained  an  unrea- 
sonable time  becomes  an  account  stated, 
it  amounts  to  little  more  than  a  rule  of 
evidence,  casting  upon  the  one  to  whom 
the  account  is  rendered  the  burden  of 
impeaching  it  for  fraud,  mistake,  or 
error,  unless  the  opposite  party  has  been 
prejudiced  thereby,  or  his  position  al- 
tered.    1  R.  C.  L.  217." 

And  in  Lara  way  v.  Croft  Lumber  Co. 
(1916)  75  W.  Va.  510,  84  S.  E.  333,  the 
court  said;  "Defendant's  instruction 
number  5  was  properly  refused.  In  re- 
lation to  defendant's  claim  of  set-off,  it 
would  have  told  the  jury  that  if  they 
believed  that  defendant  rendered  to 
plaintiff  a  statement  of  the  account,  and 
plaintiff  did  not  object  to  certain  items 
thereof  within  a  reasonable  time,  he  is 
estopped  to  deny  the  correctness  of  such 
items.  This  is  not  the  law.  Failure  to 
object  within  a  reasonable  time  to  an 
account  rendered  does  not  create  an  es- 
toppel. It  does  amount  to  an  admission, 
but  only  to  that.  The  admission,  how- 
ever, is  one  which  may  be  rebutted." 

And  it  has  been  held  recently  that,  in 
order  to  make  an  account  stated,  the  ac- 
count rendered  must  have  been  retained 
for  a  time  sufficiently  long  to  raise  a 
conclusive  presumption  of  its  correct- 
ness. Gurnett  v.  J.  H.  Flick  Constr.  Co. 
(1916)  163  Wis.  574,  158  N.  W.  325. 
And  see  Jones  v.  DeMuth  (1908)  137 
Wis.  120,  118  N.  W.  542,  as  cited  in  the 
note  in  29  L.R.A.(N.S.)  334,  X.  a,  speak- 
ing of  failure  to  object  within  a  reason- 
able time  as  prima  facie  evidence  of  cor- 
rectness. 

In  Joshua  Hendy  Iron  Works  v.  Bren- 
neman  (1911)  185  Fed.  183,  the  court 
said:  "An  'account  stated'  presupposes 
the  rendering  of  the  account  showing  a 
balance  due  and  the  receipt  of  the  same 
by  the  party  to  be  charged,  and  either 
an  affirmative  concession  of  its  correct- 
ness or  a  retention  without  objection  for 
such  a  length  of  time  that  the  law  will 
imply  or  infer  such  concession.  This  in- 
ference may  be  repelled  by  showing 
facts  inconsistent  with  it.  The  matter 
is  well  covered  by  the  opinion  of  the  Su- 
preme Court  of  the  United  States  in 
Wiggins  V.  Burkham  (1869)  10  Wall. 
(U.  S.)  129, 131,  19  L.  ed.  884,  886.  The 
court  said:     'The  principle   which  lies 

at  the  foundation  of  evidence  of  this 
L.RJV.1917C. 


kind  is  that  the  evidence  of  the  party  to 
whom  the  account  is  sent  warrants  the 
inference  of  an  admission  of  its  correct- 
ness. This  inference  is  more  or  l^ss 
strong  according  to  the  circumstances 
of  the  case.  It  may  be  repelled  by  show- 
ing facts  which  are  inconsistent  with  it, 
as  that  the  party  was  absent  from  home, 
suffering  from  illness,  or  expected  short- 
ly to  see  the  other  party,  and  intended 
and  preferred  to  make  his  objections  in 
person.  Other  circumstances  of  a  like 
character  may  be  readily  imagined." 

H,  The  general  rtUe, 

Supplementing  note  in  29  L.R.A. 
(KS.)  p.  335. 

The  rule  as  stated  in  the  earlier  note, 
that  the  rendition  of  an  account  and  its 
retention  by  the  party  to  whom  sent 
without  objection  within  a  reasonable 
time,  give  it  the  force  and  effect  of  a 
stated  account,  is  sustained  by  the  fol- 
lowing additional  cases: 

Ala. — Stewart  v.  Lasseter  (191^)  4 
Ala.  App.  665,  59  So.  233. 

ArlL — May  &  E.  Co.  v.  Farmers  Union 
Mercantile  Co.  (1915)  120  Ark.  316,  179 
S.  W.  490;  Memphis,  D.  &  G.  R.  Co.  v. 
Atlas  Powder  Co.  (1916)  —  Ark.  — , 
185  S.  W.  786. 

Oal.— Atkinson  v.  Golden  Gate  Tile 
Co.  (1913)  21  Cal.  App.  168,  131  Pac. 
107;  Crane  v.  Stansbury  (1916)  —  Cal. 
— ,  161  Pac.  7. 

D.  C— Riley  v.  Mattingly  (1914)  42 
App.  D.  C.  290. 

HI.— State  V.  Illinois  C.  R.  Co.  (1910) 
246  111.  188,  92  N.  E.  814;  Rudolph  Wur- 
litzer  Co.  v.  Dickinson  (1910)  153  111. 
App.  36,  affirmed  in  (1910)  247  111.  27, 
93  N.  E.  132;  Pickham  v.  Hlinois,  L  & 
M.  R.  Co.  (1910)  153  111.  App.  281; 
W.  A.  Parkinson  v.  TuUgren  (1913)  177 
111.  App.  295. 

Mo. — In  Niehaus  v.  Gillanders  (1916) 
—  Mo.  App.  — ,  184  S.  W.  949. 

N.  Y.^-Carlisle  v.  Norris  (1911)  144 
App.  Div.  690,  129  N.  Y.  Supp.  585,  cit- 
ing Spellman  v.  Muehlfeld  (1901)  166  N. 
Y.  245,  59  N.  E.  817;  Kohart  v.  Skou 
(1914)  163  App.  Div.  899,  147  N.  Y, 
Supp.  509. 

Or.— Harrison  v.  Birrell  (1911)  58  Or. 
410,  115  Pac.  141;  Bailey  v.  Frazier 
(1912)  62  Or.  142,  124  Pac.  643;  Hanan 
V.  Sanford  (1914)  69  Or.  204,  137  Pac. 
772;  Carlon  v.  First  Nat.  Bank  (1916) 
80  Or.  539,  157  Pac.  809  (rule  not  ap- 
plied to  the  particular  facts  of  the  case). 

"W.  Va.— Fayette  Liquor  Co.  v.  Jones 
(1914)  75  W.  Va.  119,  83  S.  E.  726  (rule 
applicable  as  between  merchants). 
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The  geneiral  rale  here  stated  baa  been 
applied — 

— where  the  action  was  against  an  ad- 
ministrator, based  upon  a  running  ae- 
eonnt  that  had  been  several  times  pre- 
sented to  the  decedent,  and  never  denied 
or  disputed  by  him.  Stewart  v.  Lasse- 
ter  (1912)  4  Ala.  App.  665,  59  So.  233; 

— where  an  itemized  bill  was  sent 
with  the  goods  ordered  by  the  defend- 
ant, and  he  did  not  open  the  box  for 
'over  a  month,  and  later  claimed  a  short- 
age in  the  amount  of  the  shipment,  not 
having  objected  to  the  amount  of  the  bill 
daring  all  this  time.  May  &  E.  Co.  v. 
Farmers  Union  Mercantile  Co.  (1915) 
120  Ark.  316,  179  S.  W.  490; 

— where  the  relation  between  attorney 
and  client  under  an  expressed  contract 
covered  several  years,  and  the  attorney 
made  disbursements  and  received  pay- 


from  the  previous  month  carried  over, 
although  statements  for  a  few  months 
during  the  customer's  absence  from 
home  were  not  sent,  and  the  customer 
was  not  a  bookkeeper  and  could  not 
understand  the  statement,  Hanan  v.  San- 
ford   (1914)   69  Or.  204,  137  Pac.  772. 

In  Anderson  v.  Crane  (1913)  183  HI 
App.  21,  it  was  held  that  the  ''fact 
[that]  an  account  is  rendered  and  re- 
tained without  objection,  after  the  ex- 
piration of  a  reasonable  time  within 
which  to  object  to  the  correctness  of  the 
charges,  tends  to  establish  an  admission 
by  the  debtor  of  the  correctness  of  the 
bill."  The  report  in  this  case  is  a  mere 
abstract  of  the  decision,  and  this  quo- 
tation is  taken  from  the  abstract. 

The  Western  Newspaper  Union  v. 
Segerstrom  Piano  Mfg.  Co.  (1912)  118 
Minn.  230,  136  N.  W.  752,  the  court 


ments  on  account,  so  that  there  was  in  |  said :  ''The  mere  transmission  of  an  ac- 


fact  an  open  account,  subject  to  adjust- 
ment and  settlement,  and  the  attorney 
made  up  an  itemized  statement  of  the 
whole  account,  and  sent  it  to  the  de- 
fendant, who  made  no  reply  for  six 
months.  Crane  v.  Stansbury  (1916)  — 
OaL  — ,  161  Pac.  7; 

— although  there  was  one  item  omitted 
by  mistake  from  the  account  rendered, 
Pickham  v.  Illinois,  I.  &  M.  R.  Co. 
(1910)  153IU.  App.  281; 

— ^where  an  employee  who  was  to  be 
paid  a  salary  and  a  percentage  of  the 
profits  of  the  business  received  a  state- 
ment of  his  account  every  six  months, 
never  objecting  to  its  accuracy,  and  suit 
was  brought  i^ter  his  death,  by  his  ad- 
ministrator, alleging  inaccuracy  in  th^ 
account,  Daintrey  v.  Evans  (1911)  148 
App.  Div.  276, 132  N.  Y.  Supp.  126; 

— where  a  company  retained  monthly 
statements  as  to  extra  work,  sent  by  a 
subcontractor,  without  objecting  to 
them,  it  being  liable  to  the  subcontractor 
by  agreement,  Bradley  v.  McDonald 
(1913)  157  App.  Div.  572,  142  N.  T. 
Supp.  702,  modified  on  a  point  that  is 
not  material  to  this  proposition  in  (1916) 
218  N.  Y.  351,  113  N.  E.  340. 

— where  for  five  years  a  mortgagor  re* 
tained,  without  objecting  thereto,  a  state- 
ment sent  to  him  by  the  mortgagee^ 
showing  all  the  items  of  indebtedness, 
as  principal  and  interest  on  the  mort- 
gage, the  specific  payments  made,  with 
date,  etc.,  and  the  balance  struck,  Bailey 
V.  Frazier  (1912)  62  Or.  142,  124  Pac. 
643; 

— where  a  bank  mailed  monthly  state- 
ments of  a  customers'  accounts  with  it, 
showing  each  item  of  debit  and  credit 
during  the  period  covered,  with  balances  ' 
L.ILA.1917C.  29 


count  to  the  debtor  does  not  show  an 
account  stated,  for  it  is  essential  there 
should  be  some  form  of  assent  to  the 
account.  This,  however,  may  be  implied 
from  the  circumstances  and  acts  of  the 
parties,  and  the  retention  of  the  account 
without  objection  for  an  unreasonable 
time  is  evidence  of  such  assent',  and  is 
also  an  admission  of  its  correctness, 
from  which  the  law  will  imply  a  promise 
to  pay  the  sum  stated  to  be  due  therein. 
1  Am.  &  Eng.  Enc.  Law,  2d  ed.  450; 
note  to  Shaw  v.  Lobe,  29  L.B.A.(N.S.) 
335." 

In  Alexander  v.  Scott  (1910)  150  Mo. 
App.  213,  129  S.  W.  991,  the  court  said, 
by  way  of  argument:  "It  has  even  been 
held  that  express  assent  by  the  debtor 
need  not  be  given  to  the  account  if  the 
creditor  renders  it  to  the  debtor,  show- 
ing the  items  and  the  amount  due,  and 
the  debtor  does  not  object  to  it  within 
a  reasonable  time." 

In  Verrell  v.  First  Nat.  Bank  (1916) 
80  Or,  650,  157  Pac.  813,  the  court  said : 
"The  second  phase  of  the  defense  pre- 
sented by  the  answer  involves  an  alleged 
account  stated.  The  relationship  of 
debtor  and  creditor  exists  between  a 
bank  and  its  depositor;  and  an  account 
stated  may  result  from  writing  up  and 
delivering  a  pass  book  to  the  depositor^ 
if  he  fails  to  object  within  a  reasonable 
time.  Nodine  v.  First  Nat.  Bank  (1902) 
41  Or.  390,  68  Pac.  1109 ;  Hanan  v.  San- 
ford  (1914)  69  Or.  204,  209,  137  Pac. 
772.  A  party  is  not  precluded,  however, 
from  dis^utii^  an  account  if  his  failure 
to  object  was  induced  by  fraud,  or  re- 
sulted from  his  reliance  upon  a  false 
representation  made  by  the  other  party 
concerning  some  material  fact.    Kinney 
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V.  Heatley  (1884)  13  Or.  35,  7  Pac.  369. 
An  alleged  account  stated  may  be  im- 
peached for  fraud,  error,  or  mistake. 
Fleischner  v.  Kubli  (1891)  20  Or.  338, 
25  Pac.  1086;  1  C.  J.  709." 

Where  a  factor  rendered  monthly  ac- 
counts to  his  principal  until  her  death, 
without  any  objection  from  her,  and 
thereafter  rendered  the  statements  to 
her  administrator,  who  promptly  re- 
turned them,  it  was  held  in  McManus  v. 
Sawyer  (1915)  231  Ted.  231,  that  there 
was  an  account  stated  up  to  the  time  of 
the  principal's  death,  and  from  that  time 
on  it  was  an  open,  running  account. 

IIJ.  Requiaite   of  axfcount  rendered. 

Supplementing  note  in  29  L.R.A. 
(N.S.)  p.  338. 

To  give  an  account  rendered  the  force 
bf  an  account  stated  because  of  silence 
on  the  part  of  the  defendant,  the  evi- 
dence must  show  the  rendition  of  the 
account  to  the  defendant.  Proof  of  the 
plaintiff's  usual  custom  of  sending  out 
statements  to  different  parties,  includ- 
ing the  defendant,  the  first  of  every 
month,  showing  the  goods  bought  during 
the  preceding  month  and  the  balance  re- 
maining over,  is  not  sufiScient  to  estab- 
lish the  fact  that  bills  were  rendered 
to  the  defendant.  United  Hardware- 
Furniture  Co.  V.  Blue  (1910)  59  Pla. 
419,  36  L.R.A.(N.S.)   1038,  52  So.  364. 

Where  the  goods  were  sold  to  a  man 
whose  business  was  incorporated,  using 
his  name  with  the  word  "Incorporated," 
and  the  business  was  later  assigned  to 
his  son,  whose  name  was  the  same  as 
that  of  the  father,  the  mere  sending  of 
a  bill  for  the  goods  to  the  son  without 
the  word  "Incorporated,"  followed  by 
the  son's  inattention  to  the  matter,  or 
by  his  oral  promise  to  pay  the  debt  of 
the  corporation,  does  not  establish  an 
account  stated  or  make  him  liable  for 
the  debt.  Toric  Optical  Co.  v.  Bechtold 
(1913)  138  N.  Y.  Supp.  1078. 

Where  the  one  who  rendered  the  ac- 
count knew  that  he  had  included  items 
against  the  other  that  he  had  no  right, 
under  the  contract,  to  include,  the  reten- 
tion of  the  account  does  not  make  it  an 
account  stated  or  create  an  estoppel. 
Blanck  v.  Pioneer  Min.  Co.  (1916)  — 
Wash.  — ,  159  Pac.  1077. 

IF.  Persons    between   whom   the   rule 

applies. 

Supplementing  note  in  29  L.R.A. 
(N.S.)  p.  340. 

The  general  rule  does  not  apply  as 
between  a  trust  company  advertising  to 

Eay  interest  on  deposit  and  an  insolvent 
.R.A.1917C. 


bank  the  funds  of  which  have  be^n  de- 
posited by  its  receiver,  so  that  the  bal- 
ancing of  the  pass  book  without  adding 
the  interest  therein,  and  its  retention 
by  the  receiver,  together  with  the  can- 
celed checks,  until  he  has  made  a  report 
to  the  court,  does  not  make  the  aocount 
a  stated  one  that  will  bar  the  estate 
from  recovering  the  interest.  Stone  v. 
St.  Louis  Union  Trust  Co.  (1914)  183 
Mo.  App.  261,  166  S.  W.  1091.  The 
court  said:  "The  assets  of  the  plaintiff 
bank  were  in  custodia  legis,  and  if,  by 
virtue  of  the  deposits  made  by  the  re- 
ceiver with  defendant,  the  right  to  in- 
terest thereon  accrued,  as  an  increment 
to  the  fund,  the  receiver  was  without 
authority  to  waive  it  by  contract,  either 
express  or  implied;  and  his  retention 
of  the  bank  book,  balanced  by  defendant 
and  returned  to  him,  could  not  operate 
to  relieve  the  defendant  of  its  obliga- 
tion to  pay  the  interest  which  had  ac- 
crued prior  thereto,  upon  the  theory  of 
an  account  stated  between  the  parties, 
nor  put  in  operation  the  Statute  of  Limi- 
tations with  respect  thereto." 

Where,  under  a  working  agreement 
between  a  factor  and  an  importer, 
whereby  the  former  held  title  to  all  of 
the  latter's  goods  and  property  as  secu- 
rity for  the  latter's  performance  of  the 
contract,  so  that  he  could  not  repudiate 
the  contract  without  wrecking  his  busi- 
ness, monthly  statements  rendered  by 
the  former  and  retained  by  the  latter,  in 
which  interest  is  compounded  ill^ally, 
do  not  become  accounts  stated.  Spain 
V.  Talcott  (1915)  166  App,  Div.  815,  152 
N.  Y.  Supp.  611. 

And  in  Newburger-Morris  Co.  v.  Tal- 
cott (1916)  172  App.  Div.  485,  168  N.  Y. 
Supp.  786,  aflarmed  in  (1916)  —  N.  Y. 
— f  114  N.  E.  846,  where  a  similar  set 
of  facts  was  involved.  Judge  Soott, 
speaking  for  the  appellate  division,  said : 
"Upon  both  of  the  questions  raised  on 
the  defendant's  appeal  the  judgment  ap- 
pealed from  is  right  unless  plaintiff  has 
precluded  itself  from  raising  them  by 
accepting  and  retaining,  without  protest 
or  objection,  the  monthly  accounts  cur- 
rent in  which  the  unauthorized  charges 
of  compound  interest  and  commissions 
were  plainly  shown.  The  defense  that 
accounts  were  stated  and  agreed  to  be- 
tween the  parties  was  not  set  up  in  the 
answer,  but  these  accounts  are  none  the 
less  relied  upon  as  evidence  of  an  agree- 
ment by  the  parties  to  the  items  and 
chai^ges  contained  therein.  The  finality 
of  similar  accounts  current  was  insisted 
upon  in  the  Spain  Case  (N.  Y.)  supra, 
in  relation  to  the  compounding  of  in- 
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terest;  but,  as  it  appeared  that  the  plain- 
tiff in  that  case  had  from  the  beginning 
protested  against  being  chaxged  com- 
pound  interest,  it  was  manifest  that  the 
aceoants  did  not  express  an  aequiescenee 
and  agreement  between  the  parties.  In 
the  present  ease  no  such  protests  are 
shown,  but  the  question  still  remains 
whether  the  acquiescence  by  the  plain- 
tiff in  the  charges  which  we  find  to  be 
illegal  and  unauthorized  by  the  contract, 
such  acquiescence  being  evidenced  by  the 
monthly  receipt  of  accounts  showing 
such  charges  and  the  retention  thereof 
without  objection  or  protest,  so  far  con- 
cludes the  plaintiff  as  to  prevent  his 
successful  objection  now  to  said  charges. 
We  think  not.  It  is  true  that,  as  to  cer- 
tain matters  contained  in  such  an  ac- 
count, a  party  will  be  presumed  to  have 
acquiesced  in  the  correctness  of  the  ac- 
count by  receiving  and  retaining  it  with- 
out objection,  an^  that,  as  to  such  mat- 
ters, he  may  not  afterwards  attack  the 
account  except  for<  fraud  or  mistake. 
But  it  is  not  as  to  every  matter  embraced 
in  such  an  account  that  such  acqui- 
escence is  presumed.  So  far  as  concerns 
the  compounding  of  interest,  it  is  settled 
by  the  highest  authority  that  the  rendi- 
tion and  retention  of  an  account  show- 
ing the  compounding  of  interest  is  not 
the  equivalent  of  a  promise  to  pay  such 
interest,  and  the  payment  thereof  may 
be  resisted,  notwithstanding  the  receipt 
and  retention,  with  protest  or  objection, 
of  an  account  showing  a  charge  of  com- 
pound interest.  Young  v.  Hill  (1876)  67 
N.  T.  162,  23  Am.  Bep.  99;  Keane  v. 
Branden  (1857)  12  La.  Ann.  20;  Good- 
rich V.  Coffin  (1891)  83  Me.  324,  22  AtL 
217;  Jorgensen  v.  Kingsley  (1900)  60 
Neb,  44,  82  N.  W.  104;  Peeples  v.  Yates 
(1906)  88  Miss.  289,  40  So.  996.  So, 
also,  as  to  the  unwarranted  charge  for 
commissions:  the  established  rule  is  that 
assent  to  the  correctness  of  the  account 
will  not  be  implied  from  receipt  and 
retention  without  objection,  where  the 
claim  is  subject  to  a  special  contract 
with  which  the  account  as  made  up  is 
at  variance.''  And  Judge  Cardoza, 
speaking  for  the  court  of  appeals,  said: 
'There  is  no  doubt  that  an  account  stat- 
ed may  sometimes  resiilt  from  the  reten- 
tion of  accounts  current  without  objec- 
tion. Knickerbocker  v.  Gould  (1889) 
116  N.  Y.  537,  22  N.  E.  673 ;  Spellman  v. 
Muehlfeld  (1901)  166  N.  T.  245,  59  N. 
£.  817.  But  the  result  does  not  always 
foUow.  It  varies  with  the  circumstances 
that  surround  the  submission  of  the 
statements  (Harvey  v.  West-Side  Elev. 

R.    Co.    (1878)    13  Hun    (N.   Y.)    392; 
L.RJk.l917C. 


Barnes  Vacuum  Brake  Co.  v.  Prosser 
(1898)  157  N.  Y.  300,  51  N.  E.  986), 
and  those  circumstances  include,  of 
course,  the  relation  between  the  parties. 
Here  the  relation  was  that  of  principal 
and  factor  under  an  agreement  that  was 
to  last  at  least  a  year,  and  indefinitely 
thereafter  unless  terminated  by  notice 
of  thirty  days.  Not  till  the  contract 
was  at  an  end  did  the  duty  to  make  ad- 
vances cease.  Not  till  then  did  the  right 
to  recover  past  advances  accrue.  Indeed, 
it  is  doubtful,  whether  even  then  there 
was  any  personal  liability  until  the 
security  had  been  exhausted  by  the  en- 
forcement of  the  lien.  .  .  .  We  do 
not  suggest  a  doubt  that  there  are  times 
and  occasions  when  an  account  stated 
may  arise  between  principal  and  factor, 
Dows  V.  Durfee  (1860)  10  Barb.  (N.  Y.) 
215.  It  will  arise,  for  example,  at  the 
close  of  their  dealings,  when  balances 
are  adjusted  and  payments  made.'' 

In  Dodge  v.  Brown  (1914)  74  W.  Va. 
466,  82  S.  E.  262,  the  court  said :  "The 
rule  invoked,  while  applicable  between 
merchant  and  merchant,  where  it  had  its 
origin,  and  was  originally  applied  (Shaw 
V.  Lobe,  29  L.R.A.(N.8.)  333,  note  pp. 
335,  336),  and  between  principal  and 
agent  (Shrewsbury  v.  Tufts  (1895)  41 
W.  Va.  212,  23  S.  E.  692),  is  inapplica- 
ble as  between  parties  to  an  executory 
contract,  and  to  the  mutual  accounts  ren- 
dered by  one  party  to  the  other,  as  in 
this  case.  McGraw  v.  Trader's  Nat. 
Bank  (1908)  64  W.  Va.  509,  63  S.  E. 
398,  etc." 

In  Vance  v.  Supreme  Lodge,  F.  B. 
(1911)  15  Oal.  App.  178,  114  Pac.  83, 
where  plaintiff  acted  under  a  contract 
as  agent  for  a  lodge  or  benefit  society 
in  organizing  new  lodges  and  procuring 
new  members  on  commission,  and  re- 
ceived monthly  statements  from  the 
secretary  as  to  the  amount  of  money  due 
to  him  as  commissions,  the  theory  seems 
to  have  been  that  the  acceptance  of  the 
statments  and  the  checks  for  the  amount 
shown  therein  rendered  them  accounts 
stated;  yet,  on  account  of  the  confiden- 
tial relation  existing  between  the  plain- 
tiff and  the  defendant,  the  plaintiff  was 
permitted  to  show  that  the  secretary 
had  not  included  all  the  items  in  the 
statement,  and  plaintiff  was  permitted 
to  recover  the  amounts  omitted.  The 
court  said:  "The  statements  rendered 
by  defendant  to  plaintiff  each  month, 
showing  the  amount  credited  to  him  on 
the  books  of  defendant,  when  received 
and  accepted  as  correct,  constituted  ac- 
counts stated  between  the  parties,  the 
correctness  of  which  could  afterwards 
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be  questioned  only  upon  a  sufficient 
showing  of  fraud  or  mistake.  'An  ac- 
count stated  is  defined  by  Bouvier  to  be 
''an  agreed  balance  of  accounts;  an  ac- 
count which  has  been  examined  and  ac- 
cepted by  the  parties."  It  implies  an 
admission  that  the  account  is  correct, 
and  that  the  balance  struck  is  due  and 
owing  from  one  party  to  the  other.  And 
its  effect  is  to  establish  prima  facie 
the  accuracy  of  the  items  without  other 
proof,  and  to  constitute  a  new  contract 
on  which  an  action  will  lie.  Auzerais 
V.  Naglee  (1887)  74  Oal.  60,  15  Pac 
371,  Judge  Story  says:  "If  there  has 
been  any  mistake  or  omission  or  acci- 
dent or  fraud  or  undue  advantage  by 
which  the  account  stated  is  in  truth 
vitiated,  and  the  balance  is  incorrectly 
fixed,  a  court  of  equity  will  not  suffer 
it  to  be  conclusive  upon  the  parties,  but 
will  allow  it  to  be  opened  and  re- 
examined." 1  Story,  Eq.  Jur.  §  523;  1 
Wait,  Act  &  Def.  196.'  Green  v.  Thorn- 
ton (1892)  96  Oal.  72,  30  Pac.  965." 

The  rule  is  not  applicable  where  the 
president  of  a  bank,  acting  for  it  and  at 
the  same  time  as  a  confidential  adviser 
of  a  depositor,  fraudulently  deceives  the 
depositor  as  to  the  meaning  of  the  ac- 
count rendered  by  the  bank.  Verrell  v. 
First  Nat.  Bank  (1916)  80  Or.  550,  157 
Pac.  813. 

F.  Reasonable  time  as  a  question  for 
court  or  jury. 

Supplementing  note  in  29  I1.R.A. 
(N.S.)  p.  341. 

The  following  later  cases  hold  that 
what  is  a  reasonable  time,  where  the 
facts  are  clear,  is  always  a  question  ex- 
clusively for  the  court.  Crane  v.  Stans- 
bury  (1916)  —  OaL  — ,  161  Pac.  7;  State 
V.  IlUnois  C.  R.  Co.  (1910)  246  HI.  188, 
92  N.  E.  814;  Riley  v.  Mattingly  (1914) 
42  App.  D.  0.  290. 

In    Curtis-Blaisdell    Co.    v.    Lederer 

(1913)   82  Misc.  444^  143  N.  Y.  Supp. 

1074,  the  court  said:  "As  to  the  second 

cause  of  action,  plaintiff  failed  to  prove 

an  express  promise  to  pay.    It  did  prove, 

however,  that  daily  bills  had  been  sent 

to  the  defendant  as  each  lot  of  coal  was 

delivered,  and  that  monthly  bills  were 

sent  on  the  1st  of  each  month,  one  of 

them  on  June  1,   1912.     Plaintiff  was 

erroneously  prevented  from  proving  that 

no   objection   had   ever  been   made   to 

these  bills.     Upon  this  state  of  facts, 

an  account  stated  as  of  June  1,  1912, 

would  have  been  made  out,  or  at  least 

the  evidence  would  have  warranted  the 

submission  of  that  issue  to  the  jury." 

In  Millard  v.  Bennett  (1913)  161  Iowa, 
L.R.A.19170. 


242, 139  N.  W.  914,  the  court  said:  ''The 
contention  is  that,  defendant  having 
pleaded  an  account  stated,  the  court 
erred  in  leaving  it  to  the  jury  to  deter- 
mine, from  the  evidence,  whether  the 
account  sent  to  plaintiff  by  the  defend- 
ant became  an  account  stated.  A  part 
of  the  instruction  reads:  'What  will 
amount  to  a  stated  account  from  the 
presumed  acquiescence  of  the  plaintiff, 
arising  from  lapse  of  time  and  his  fail- 
ure to  object  to  the  same  within  a  rea- 
sonable time, 'depends  upon  the  circum- 
stances and  nature  of  the  transaction 
and  habits  of  business,  and  it  is  for  you 
to  determine,  from  all  the  circumstances 
of  the  ease,  whether  plaintiff  acquiesced 
in  the  statement  rendered  by  the  defend- 
ant by  lapse  of  time.'  It  is  appellant^s 
contention  that  the  evidence  was  undis- 
puted that  plaintiff  kept  the  account 
for  about  a  month,  and  that,  as  a  mat- 
ter of  law,  it  became  an  account  stated. 
He  claims  that  the  question  of  reason- 
able time  should  not  have  been  submit- 
ted to  the  jury.  The  evidence  shows 
that  the  defendant  sent  the  account  to 
plaintiff  July  18th,  but  that  the  plain- 
tiff was  away  from  home  much  of  the 
time  in  July  and  August;  that  he  was 
not  in  Cedar  Rapids,  his  home,  in  July 
at  all;  that,  within  a  short  time  after  he 
received  defendant's  letter  and  account, 
he  made  out  his  own  account  against  the 
defendant,  and  sent  it  to  him.  The 
instruction  is  in  accord  with  the  law  and 
the  Iowa  cases.  1  Cyc.  375,  377,  383. 
384;  Hollenbeck  v.  Ristine  (1898)  105 
Iowa,  488,  67  Am.  St.  Rep.  306,  75  N. 
W.  355;  White  v.  Hampton  (1859)  10 
Iowa,  238.  The  theory  is  that,  if  the 
account  was  received  and  not  objected 
to  within  a  reasonable  time,  acquiescence 
may  be  presumed  from  silence.  We  fail 
to  see  how  the  plaintiff  could  have 
acquiesced  in  this  account  until  after 
it  had  been  received  by  him.  Under  the 
evidence,  this  matter  was  a  question  for 
the  jury,  and  the  court  properly  sub- 
mitted it." 

In  Marks  Hat  Co.  v.  Slatnik  (1915) 
—  Iowa,  — ,  154  N.  W.  757,  the  court 
said :  "Itemised  bills  with  prices  annexed 
were  sent  to  defendant  when  or  shortly 
after  the  goods  were  received  by  him, 
and  no  objection  was  made  thereto.  Ap- 
pellant argued  that  these  should  be 
treated  as  accounts  stated.  The  defend- 
ant testified  that  in  so  doing  he  acted 
upon  the  supposition  that  the  prices 
were  as  agreed,  and  that  he  did  not  dis- 
cover the  overcharges  until  long  after- 
I  wards.  An  account  stated  is  not  con- 
clusive but  only  prima  facie   evidence 
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of  the  aecuraey  of  the  items;  aad  where 
a  showing  tending  to  excuse  the  delay 
like  that  before  us  is  made,  it  is  for  the 
jury  to  say  whether,  in  the  exercise  of 
due  diligence,  he  ought  not  to  have 
sooner  discovered  the  errors.  If  he  had, 
then  he  is  bound;  but,  if  not,  the  ac- 
curacy of  the  account  may  be  inquired 
into." 

In  Lamont  Mercantile  Co.  v.  Piburn 
(1915)  —  Okla.  — ,  152  Pac.  112,  the 
ruling  of  the  trial  court  was  held  to  be 
correct,  in  which  that  court  said :  '^When 
one  party  sends  out  a  statement  of  ac- 
count to  another  with  whom  he  has  deal- 
ings, which  is  received  by  the  other  par- 
ty,  but  not  replied  to  or  objected  to 
within  a  reasonable  time,  the  acqui- 
escence of  the  party  is  taken  as  an  ad- 
mission that  the  account  is  correctly 
stated;  and  what  is  a  reasonable  time  in 
this  connection  is  a  question  for  the 
jury  to  determine,  under  all  the  circum- 
stances of  the  case,  considering  the 
nature  of  the  business,  the  distance  of 
the  parties  from  each  other,  and  the 
means  of  communication  between  them." 

In  Carlon  v.  First  Nat  Bank  (1916) 
80  Or.  539, 157  Pac  809,  the  court  said: 
''An  account  stated  may  be  surcharged 
and  impeached  for  frauid,  error,  or  mis- 
take. Howell  V.  Johnson  (1901)  38  Or. 
571,  64  Pac.  659 ;  Ault  v.  Interstate  Sav. 
&  L.  Asso.  (1896)  15  Wash.  627,  47  Pao. 
13;  1  R.  C.  L.  p.  220,  §  20.  Unless  a 
debtor  objects  within  a  reasonable  time 
to  an  account  presented,  it  will  be  con- 
sidered as  stated.  If  the  facts  are  dear 
or  undisputed,  the  court  should  declare 
the  account  to  be  stated;  if  otherwise, 
the  disputed  facts  and  the  question 
whether  the  delay  in  objecting  was  rea- 
sonable should  be  left  to  the  jury  under 
proper  instructions.  Howell  v.  Johnson 
(Or.)  supra.  The  burden  of  proof  that 
the  aeootint  was  stated  was  upon  the 
defendant,  who  set  it  up.  Where  an  ac- 
count is  rendered  and  retained  without 
timely  objections^  the  implied  acqui- 
escence is  only  prima  facie  sufficient  evi- 
dence of  the  debt  shown  by  the  account. 
1  R.  C.  L.  p.  220,  §  20.  We  therefore 
fail  to  see  how,  under  the  conditions  of 
this  record,  the  court  can  say,  as  a  mat- 
ter of  law,  that  the  account  in  question 
was  stated  or  agreed  to.  It  was  prop- 
erly a  question  to  be  passed  upon  by 
the  jury.  1  R.  C.  L.  p.  211,  §  9.  It 
has  been  held  that,  where  the  mere  re- 
tention of  an  account  without  objection 
furnishes  evidence  admissible  as  tend- 
ing to  show  acquiescence  in  the  correct- 
ness of  the  account,  whether  silence, 
under  the  particular  circumstances, 
L.RJV.1917C. 


amounts  to  an  admission  of  correctness, 
and  whether  the  delay  was  unreasonable, 
are  questions  of  fact  for  the  jury.  1 
C.  J.  p.  729,  §  404.  When  the  facte  are 
disputed  or  the  evidence  is  not  clear, 
the  question  is  a  mixed  one  of  law  and 
fact,  and  is  to  be  determined  by  the 
jury  under  proper  instruction  from  the 
court  1  a  J.  720;  1  R.  C.  L.  p.  216y 
§  15." 

And  in  Western  New^^per  Union  v. 
Segerstrom  Piano  Mfg.  Co.  (1912)  118 
Minn.  230, 136  N.  W.  752,  the  court  said : 
''We  are  unable  to  see  why  the  fact 
that  the  account  in  the  instant  ease 
stated  merely  the  balance  claimed  by 
the  plaintiff,  when  considered  with  the 
letter  accompanying  it,  should  take  the 
case  out  of  the  rule  above  stated.  We 
therefore  hold  that  the  evidence  in  this 
case,  considered  in  connection  with  the 
quoted  correspondence  of  the  parties, 
was  sufficient  to  warrant  the  court  in 
concluding  that  it  was  a  question  for 
the  jury  whether  there  was  an  account 
rendered  by  the  plainti£^  on  the  transac- 
tion allied  in  the  complaint,  and  also 
whether  the  defendant  seasonably  made 
objection  thereto.  Hence  we  hold  that 
there  was  no  error  in  giving  the  instruc- 
tion above  recited." 

VI*  Length  of  time  necessary. 

Supplementing  note  in  29  L.R.A. 
(N.S.)  p.  342. 

In  Crane  v.  Stansbury  (1916)  —  OaL 
— ,  161  Pac.  7,  it  was  held  that  a  delay 
of  six  months,  if  unsatisfactorily  ex- 
plained, was,  as  a  matter  of  law,  unrea- 
sonable; and  that  the  debtor's  acqui- 
escence would  be .  presumed  and  the 
account  would  become  an  account  stated, 
if  no  objections  were  made  within  that 
time. 

And  it  has  been  held  that  eight  months' 
time  in  which  an  account  is  held  without 
objection  thereto  is  an  unreasonable 
length  of  time,  and  the  account  so  held 
becomes  an  account  stated.  Riley  V. 
Mattingly  (1914)  42  App.  ».  0.  290. 

In  Pickham  v.  Illinois,  I.  &  M.  R.  Co. 
(1910)  153  m.  App.  281,  the  court  said: 
''When  parties  are  located  in  the  same 
city,  as,  for  instance,  here  in  Chicago, 
where  they  can  readily  communicate 
with  each  other,  the  time  required  for 
an  account  rendered  to  ripen  into  an 
account  stated  is  comparatively  short. 
In  the  case  now  before  us  and  under  the 
circumstances  therein,  the  time  from 
May  31,  1905,  to  August  25,  the  same 
year,  was  more  than  sufficient  to  give 
the   defendant   the   opportunity  to   ex- 
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amine  the  statement  in  question  and  to 
inform  the  plaintiff  of  the  objections 
thereto,  if  any  there  were.  Certainly 
the  only  objection  which  was  finally 
offered,  namely,  that  the  item  of  extras 
were  covered  by  the  written  contract, 
could  and  should  have  been  made  long 
before  it  was  made.  We  are  of  the 
opinion  that  there  was  an  account  stated 
between  the  parties,  owing  to  defend- 
ant's unreasonable  delay  of  nearly  three 
months  before  making  any  objection  to 
the  statement  rendered." 

In  Gwathmey  v.  Burgiss  (1916)  104 
8.  G.  280,  88  S.  E.  816,  the  court  said: 
"Where  a  creditor  sends  to  his  debtor 
a  statement  of  the  account  between 
them,  and  the  debtor  assents  to  the  bal- 
ance stated,  then  the  account  between 
them  ceases  to  be  an  open  account  and 
becomes  an  account  stated.  The  cred- 
itor can  then  bring  his  action  upon  the 
account  stated  as  a  liquidated  demand, 
and  he  is  entitled  to  interest  from  the 
date  of  the  assent.  This  was  at  first 
confined  to  account  between  merchants. 
The  trend  of  modem  decisions  is  to  open 
the  doors  to  persons  other  than  Mer- 
chants. Assent  might  be  expressed  or 
implied  from  the  circumstances.  The 
circumstances  were  such  as  a  promise  to 
pay  the  stated  balance;  long  retention 
of  the  account  without  question  of  the 
balance,  and  the  like.  In  Pratt  v.  Wey- 
man  (1825)  1  M'Cord,  Eq.  (S.  0.)  162, 
we  find :  'In  some  cases  where  an  account 
is  sent  by  one  merchant  to  another  with 
a  balance  stated  against  him,  and  keeps 
it  by  him  for  two  or  three  years,  it  is 
considered  as  a  settled  account  between 
them.'  There  is  nothing  in  this  case  to 
show  an  express  assent  to  the  amount 
sued  for,  nor  is  there  anything  in  the 
record  to  show  an  implied  assent  to  the 
balance  claimed,  except  the  retention 
of  the  account  without  objection  as  to 
the  balance  claimed,  and  that  was  not 
within  the  minimum  as  set  forth  above, 
even  between  merchants.  It  certainly 
was  not  an  account  stated  on  the  4th 
of  January,  1912,  the  day  it  was  sent. 
A  creditor  cannot  relieve  himself  of  the 
necessity  of  proving  the  items  of  an  ac- 
count by  mailing  a  copy  to  the  debtor, 
showing  a  balance." 

It  has  been  held  recently  that,  in  or- 
der to  make  it  an  account  stated,  the 
account  rendered  must  have  been  re- 
tained for  a  time  sufficiently  long  to 
raise  a  conclusive  presumption  of  its 
correctness.  Gumett  v.  J.  H.  Flick 
Constr.  Co.  (1916)  163  Wia.  574,  158  N. 

W.  325. 
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VII.  Su^ficienep  of  objection. 

Supplementing  note  in  29  L.R.A. 
(N.S.)  p.  345. 

Where  the  creditors,  who  were  stock- 
brokers, drew  upon  the  debtor  at  the 
time  of  rendering  the  account,  his  re- 
fusal to  honor  the  draft  was  sufficient 
to  prevent  the  account  rendered  from 
becoming  an  account  stated.  Napoleon 
Hill  Cotton  Co.  v.  Gray  (1911)  99  Ark. 
648,  137  S.  W.  827. 

In  Dodge  v.  Brown  (1914)  74  W.  Va. 
466,  82  S.  E.  262,  the  court  said :  "More- 
over, plaintiff's  evidence  shows  or  tends 
to  show  that  plaintiff  did  object  to  vari- 
ous items  in  these  monthly  statements. 
This  is  conceded  by  defendant's  wit- 
nesses; but  it  is  claimed  that  all  items 
objected  to  were  corrected  at  the  time. 
This  fact  is  controverted.  It  must  be 
assumed  that  the  commissioner  and  the 
court  below  decided  the  controverted 
fact  in  favor  of  the  plaintiff;  and  on 
well  settled  rules,  even  if  the  fact  be 
important,  we  would  not  disturb  the 
judgment  on  this  count.  The  rule  stat- 
ed in  Shrewsbury  v.  Tufts  (1895)  41 
W.  Va.  212,  23  S.  E.  692,  a  case  of  prin- 
cipal and  agent,  is  that  if,  within  a  rea- 
sonable time,  the  objection  is  made  by 
one  or  the  other  of  the  parties,  and  he 
calls  upon  the  party  rendering  the  ac- 
count to  explain  it,  he  is  not  bound 
thereby.  In  the  case  at  bar  the  monthly 
statements  covered  only  a  period  from 
April,  1907,  to  October,  1909.  This  suit 
was  pi'omptly  brought  by  the  plaintiff 
on  the  first  day  of  October  of  the  latter 
year,  and  before  the  last  statement  was 
rendered.  So  that,  even  if  the  account 
was  one  between  merchant  and  mer- 
chant, or  principal  and  agent,  it  is 
doubtful  whether  the  rule  invoked  would 
be  applicable." 

Vin.  AppHoaMlUy  of  ruie. 

Supplementing  note  in  29  L.R.A. 
(N.S.)  p.  346. 

The  rule  does  not  apply  if,  when  the 
account  is  sent,  the  parties  already  dis- 
agree, so  that  assent  from  silence  can- 
not reasonably  be  inferred.  Cowell  v. 
Snyder  (1915)  171  Cal.  291,  152  Pae. 
920.  But,  in  this  particular  case,  the 
rule  was  applied  because  there  appeared 
some  circumstances  which  the  court  con- 
strued as  positive  admissions. 

Where  the  jury  finds  upon  the  evi- 
dence that  there  was  no  special  contract, 
although  the  defendants  claimed  that 
such  contract  had  been  made,  and  gave 
that  as  a  reason  for  their  silence,  still 
the  account  rendered  will  become  an  ac- 
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count  stated.    Crane  v.  Stansbury  (1916) 
—  OaL  — ,  161  Pae.  7. 

IX.  operation  of  rule. 

Supplementing  note  in  29  L.R.A. 
(N.S.)  p.  348. 

Where  the  plaintiffs  pass  book  with 
the  defendant  bank  had  been  balanced, 
showing  a  charge  thereon  of  $7,000  as 
having  been  loaned  by  the  bank  on  a 
note  of  a  third  party,  which  money  had 
in  fact  been  embezzled  by  the  cashier, 
the  rule  that  the  account  rendered  be^ 
comes  an  account  stated  if  not  objected 
to  in  a  reasonable  time  does  not  apply, 
although  the  plaintiff  did  not  ask  to  see 
the  note,  but  supposed  that  it  was  placed 
with  other  notes  which  the  bank  was 
handling  for  her.  First  Nat.  Bank  v. 
Peck  (1913)  180  Ind.  649,  103  N.  £. 
643. 

X.  The  presumption  of  correctness. 

Supplementing  note  in  29  L.R.A. 
(N.S.)  p.  348. 

In  Fayette  Liquor  Co.  v*  Jones  (1914) 
75  W.  Va.  119,  83  S.  E.  726,  the  court 
said:  ^'Much  has  been  said  in  the  argu- 
ment about  the  failure  of  plaintiff  to 
prove  the  account.  Objection  is  made 
that  the  original  books  of  entry  were 
not  produced  and  the  account  properly 
proved  from  them.  We  need  not  discuss 
the  proper  course  to  be  pursued  in  prov- 
ing an  account  from  the  books  of 
original  entry.  That  question,  in  the 
light  of  the  evidence,  is  out  of  the  case. 
Plaintiff  proved  admission  on  the  part 
of  defendants  that  the  account  was  cor- 
rect. Uncontroverted  is  the  testimony 
that  monthly  statements,  embracing  the 
whole  of  the  account,  including  in  proper 
places  the  crediting  of  the  notes  and  the 
recharging  of  the  same,  were  duly  trans- 
mitted to  Claytor,  on  behalf  of  the 
firm,  according  to  its  direction  and  cus- 
tom, and  that  he  retained  them  without 
a  single  objection.  No  objection  was 
made  within  such  time  as  men  would  in 
reason  ordinarily  object  under  simi- 
lar circumstances;  in  fact,  no  objection 
was  ever  made.  Prima  facie  it  was  thus 
established  that  the  account  was  correct. 
Defendants  did  not  seek  to  overthrow 
the  case  so  made.  The  principle  appli- 
cable is  an  old  and  firmly  established 
one.  Ruffner  v.  Hewitt  (1874)  7  W.  Va. 
586;  Shrewsbury  v.  Tufts  (1895)  41  W. 
Va.  212,  23  S.  E.  692;  1  Cyo.  375-378. 
Says  Wigmore:  *There  has  been  a  uni- 
form rule,  namely,  that  the  failure  to 
dispute  an  account  rendered,  after  the 
lapse  of  a  reasonable  time,  amounts  to 
an  admission  of  its  correctness.'  2  Wig- 
L.R.A.1917C. 


more,  £v.  §  1073.  This  rule  is  peculiar^ 
ly  applicable  as  between  merchants. 
That  is  the  character  of  the  account  in- 
this  case." 

The  onus  of  showing  error  or  fraud 
in  such  an  account  is  on  the  party  who 
has  retained  it.  Rudolph  Wurlitzer  Co. 
v.  Dickinson  (1910)  153  DL  App.  36, 
affirmed  in  (1910)  247  lU.  27,  93  N.  E. 
132. 

It  has  been  held  recently  that,  in  or- 
der to  make  it  an  account  stated,  the  ac- 
count rendered  must  have  been  retained 
for  a  time  suQciently  long  to  raise  a 
conclusive  presumption  of  its  correct- 
ness. Gurnet t  v.  J.  H.  Flick  Constr. 
Co.  (1916)  163  Wis.  574,  158  N.  W. 
325. 

XI.  The  presumption  of  assent. 

The  presumption  of  acquiescence  in 
an  account  rendered,  arising  from  its  re- 
tention without  objection  after  the  lapse 
of  a  reasonable  time,  is  not  conclusive, 
but  only  evidence  of  an  admission,  and 
is  therefore  subject  to  disproof.  Kent 
V.  Wilson  (1912)  149  App.  Div.  841, 134 
N.  Y.  Supp.  206,  citing  Guernsey  v.  Rex- 
ford  (1875)  63  Jf.  Y.  631. 

In  Bosson  v.  Brash  (1916)  —  Ind. 
App.  — ,  114  N.  E.  6,  the  court  said: 
"Where  there  is  no  express  agreement, 
and  an  implied  assent  to  the  amount  due 
is  relied  upon  for  a  recovery,  the  receipt 
and  retention  of  the  statement  of  ac- 
count, showing  the  amount  due,  is  prop- 
er evidence  for  the  court  or  jury  to 
consider  in  determining  whether  the  par- 
ties have  in  fact  agreed  upon  the 
amount;  but  it  is  not  necessarily  con- 
clusive, and  in  no  case  amounts  to  more 
than  prima  facie  proof  of  such  fact.'' 

J.  W.  M. 


IOWA  SUPREME  COURT. 

STATE  OF  IOWA 

V. 

ANDREW  JENSEN,  Appt. 

(—  Iowa,  — ,  160  N.  W.  832.) 

Criminal  law  —  assistant  prosecutor  — 
ellglbiltty. 

That  the  partner  of  one  employed  to  as- 

Note.  — The  effect  of  the  fact  that  a 
criminal  prosecution  is  conducted  or  as- 
sisted by  an  unofficial  member  of  the  bar 
is  discussed  in  the  notes  to  State  v.  Bart- 
ley,  24  L.R.A.(N.S.)  584,  and  Flege  v. 
State,  47  L.R.A.(N.S.)   1106. 

As  to  the  effect  of  the  appearance  of  a 
special  attorney  or  private  counsel  before 
the  grand  jury,  see  note  to  Hartgraves  y. 
State,  33  L.R.A.(N.S.)   568. 
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siflt  in  the  prosecution  of  a  seduction  case 
is  employed  m  a  civil  action  for  damages  for 
the  seduction  brings  the  former  within  the 
operation  of  a  statute  forbidding  assistance 
of  an  attorney  in  a  criminal  prosecution 
if  he  is  interested  in  a  civil  action  in  which 
a  recovery  might  be  had  upon  what  is  in- 
volved in  the  criminal  prosecution,  although 
he  states  that  it  is  not  his  intention  to  par- 
ticipate in  the  civil  trial. 
For  other  cases,  see  District  and  Prosecuting 
Attorneys,  in  Dig.  1-^2  A".  S, 

(January  9,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Hamilton 
County  convicting  him  of  seduction.  Re- 
versed. 

Statement  by  Salinger,  J.: 

Indictment  charging  defendant  with  the 
seduction  of  Hattie  Arends.  The  Honorable 
D.  C.  Chase  was  employed  as  special  coun- 
sel to  aid  the  state.  His  so  acting  was  ob- 
jected to  on  the  ground  that  he  was  dis- 
qualified by  the  provision  of  §  305  of  the 
Code  of  1897,  which  prohibits  an  attorney 
from  thus  assisting  the  state  if  he  be  inter- 
ested in  a  civil  action  in  which  recovery 
might  be  had  upon  what  is  involved  in  the 
criminal  prosecution.  Mr.  Chase  was,  not- 
withstanding the  objection,  permitted  to  act. 
Defendant  was  convicted,  and  appeals. 

Mr.  Wesley  Martin  for  appellant. 

Messrs.  George  Cosson,  Attorney  Gen- 
eral, and  John  Fletcher,  Assistant  Attor- 
ney General,  for  the  State. 

Salinger,  J.,  delivered  the  opinion  of  the 
court: 

But  a  timely  and  adequate  objection  was 
interposed.  In  a  sense,  this  fact  makes  a 
case  of  first  impression  in  this  jurisdiction. 
No  decision  of  our  own  is  cited,  and  on  very 
considerable  research  we  have  found  none 
in  which,  on  timely  objection,  a  refusal  to 
exclude  the  special  counsel  was  sustained, 
or  wherein,  on  such  objection,  the  refusing 
to  exclude  him  worked  a  reversal.  In  other 
words,  all  our  cases,  and  many  others,  have 
not  reached  the  question  here  presented. 

State  v.  Smith,  108  Iowa,  440,  79  N.  W, 
115,  turns  upon  failure  to  make  timely  ob- 
jection. In  State  v.  Lounsbury,  —  Iowa,  — , 
159  N.  W.  1000,  we  attach  almost  controll- 
ing importance  to  the  fact  that  while  ob- 
jection was  made  on  the  first  trial  none  was 
made  on  retrial  before  a  different  judge, 
and  we  hold  that  this  failure  to  object 
waived  the  point. 

Snyder  v.  Tribune  Co.  161  Iowa,  679,  343 
N.  W.  619,  deals  with  the  part  of  the  stat- 
ute which  prohibits  the  county  attorney 
from  engaging  for  a  private  party  in  any 
L.R.A.1917C. 


proceeding  "pending  or  arising  in  his  coun- 
ty," etc.  The  decision  turns  on  that  "the 
county  attorney  was  not  appearing  in  a 
civil  case  in  the  county  of  which  he  was  the 
prosecuting  attorney."  The  cases  of  Com. 
v.  Williams,  2  Cush.  582;  Rounds  t.  State, 
67  Wis.  45,  14  N.  W.  866;  People  v.  Schick, 
76  Mich.  592,  42  N.  W.  1009,  and  People  v. 
Etter,  72  Mich.  176,  40  N.  W.  243,  deal  with 
statutes  which  prohibit  employment  of  coun- 
sel to  aid  the  state  by  private  parties  inter* 
ested  in  the  prosecution,  and  turn  on  failure 
to  allege  or  prove  an  employment  by  such 
parties.  State  v.  Rue,  72  Mim.  296,  76  K. 
W.  235,  and  Ward's  Case,  61  Vt.  163,  17 
Atl.  483,  8  Am.  Crim.  Rep.  207,  hold  that 
permitting  one  in  private  employ  to  assist 
is  a  matter  of  discretion,  even  if  the  prose- 
cution involve  matters  as  to  which  the 
assistant  is  employed  On  the  civil  side.  Of 
course,  this  is  not  so  under  our  statute, 
which  expressly  prohibits  such  dual  employ- 
ment. People  V.  Foote,  93  Mich.  38,  62  N. 
W.  1036;  Com.  v.  King,  5  Gray,  601;  Jack- 
son V.  State,  81  Wis.  127,  51  N.  W.  89,  and 
Geemann  v.  State,  94  Neb.  582,  148  K.  W. 
800,  decide  merely  that  having  appeared  for 
the  state  in  parts  of  a  criminal  inquiry  does 
not  require  exclusion  at  the  final  trial. 
State  ex  rel.  Durner  v.  Huegin,  110  Wis. 
189,  62  L.R.A.  700,  86  N.  W.  1062,  16  Am. 
Crim.  Rep.  332,  holds  that  private  employ- 
ment in  habeas  corpus  does  not  work  ex- 
clusion, because  the  hearing  on  the  writ 
is  not  a  criminal  case.  United  States  v. 
Twining  (D.  C.)  132  Fed.  129,  and  Bellison 
V.  Apland,  116  Iowa,  601,  89  N.  W.  22,  hold 
that  the  civil  and  the  criminal  case  do  not 
involve  the  same  facts. 

People  V.  Foote,  93  Mich.  38,  62  N.  W. 
1036;  Rounds  v.  State,  67  Wis.  46,  14  N. 
W.  866;  Com.  v.  Williams,  2  Cush.  682; 
Lawrence  v.  State,  60  Wis.  607,  7  N.  W. 
343,  and  Com.  v.  Knapp,  10  Pick.  477,  20 
Am.  Dec.  534,  involve  a  state  of  facts 
under  whidi  it  is  manifest  that  the  assist- 
ant had  no  interest  in  the  civil  case.  Peo- 
ple V.  Schick,  75  Mich.  692,  42  N.  W.  1009, 
holds  (1)  private  employment  is  not  estab- 
lished; (2)  if  it  were,  there  will  be  no  re- 
versal so  long  as  counsel  did  no  more  than 
to  argue  a  motion  to  quash  information, 
asked  a  few  questions  of  one  witness,  and 
then  withdrew.  Whitcomb  v.  Collier,  133 
Iowa,  303,  110  N.  W.  836,  and  State  v. 
Rocker,  130  Iowa,  239,  106  N.  W.  646,  ex- 
clude counsel  for  the  state  who  have  been 
in  the  employ  of  the  defendant,  and  can 
have  no  application  here.  In  tlie  present 
case  the  civil  suit  was  based  on  the  alleged 
seduction  for  which  defendant  in  both  eases 
is  being  prosecuted,  and  Mr.  Chase  assisted 
in  the  trial  on  the  indictment  throughout. 
It  is  self-evident  that  the  eases  to  which 
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we  have  referred  do  not  settle  that  refusing 
to  exclude  him  was  rightful.  They  leave 
open  whether  he  had  such  interest  in  the 
civil  suit  as  ia  contemplated  by  our  stat- 
ute. 

la.  Upon  this  question  a  consideration 
of  judicial  history  will  be  helpful.  Legisla- 
tures and  courts  were  for  a  long  time  of 
opinion  that  private  counsel  should  in  no 
case  be  permitted  to  aid  in  criminal  prose- 
cutions. This  is  evinced  in  statutes  pro- 
hibiting public  prosecutors  from  engaging 
in  private  litigation  or  taking  private  pay 
for  prosecuting,  under  which  the  courts  held 
that  private  counsel  employed  by  the  prose- 
cutor could  not  assiat,  on  the  ground  that 
when  they  assisted  they  were  in  fact  public 
proeecutors  who  took  compensation  from  pri- 
vate parties.  See  Biemel  v.  State,  71  Wis. 
444,  37  N.  W.  245,  246,  7  Am.  Crim.  Rep. 
560;  Wight  V.  Rindskopf,  43  Wis.  344; 
SUte  V.  Russell,  83  Wis.  330,  53  N.  W.  441 ; 
Roberts  v.  People,  11  Colo,  213,  17  Pac.  637  j 
State  V.  Bartlett,  55  Me.  200;  Mei^ter  v. 
People,  31  Mich.  106,  1  Am.  Crim.  Rep.  91; 
Sneed  ▼.  People,  38  Mich.  251;  Com.  v, 
Gibbs,  4  Gray,  146.  W^ere  these  to  rule, 
Mr.  Chase  should  have  been  excluded  mere- 
ly because  his  service  for  the  state  was  be- 
ing compensated  for  by  private  persons. 
They  do  not  rule  because  we  held  in  State 
V.  Shreves,  81  Iowa,  623,  624,  47  N.  W.  890, 
that  private  employing  to  assist  the  publie 
prosecutor  is  not  prohibited  by  §  4,  chap. 
3,  of  Acts  21st  Gen.  Assem.  (see  State  v. 
Montgomery,  65  Iowa,  483,  22  N.  W.  639,  5 
Am.  Crim.  Rep.  54,  and  State  v.  Helm,  92 
Iowa,  540,  61  N.  W.  246),  and  because 
§  305  of  the  Code  of  1897  excludes  only 
those  who  "are  interested  in  any  civil  ac- 
tion/' etc  Now,  while  the  statute  makes 
inapplicable  the  ground  that  private  retain- 
ing of  counsel  violates  prohibitions  against 
acceptance  of  private  pay  by  public  officers 
for  performing  a  public  duty,  that  very 
statute  preserves  the  potency  of  other  argu- 
ments for  said  doctrine,  because  it  makes 
its  inhibition  depend  upon  the  presence  of 
intereet  other  than  that  to  be  served  by  a 
Dublic  officer.  It  forces  the  question  wheth- 
er one  objected  to  has  such  an  interest. 

It  is  enough  to  disqualify  that  the  facts 
in  the  civil  case  "were  somewhat  interwoven 
with  the  facts  said  to  be  involved  in  this 
case."  Roberts  v.  People,  11  Colo.  213,  17 
Pac,  637.  The  special  counsel  are  to  act 
with  as  much  impartiality  as  the  prosecut- 
ing attorney;  counsel  having  a  private  in- 
terest "can  in  no  fair  sense  be  said  to  be 
employed  by  or  on  behalf  of  the  people." 
Sneed  v.  People,  38  Mich.  251.  He  "is  a 
quasi  judicial  officer,  retained  by  the  public 
for  the  prosecution  of  persona  accused  of 
crime,  in  Uie  exercise  of  a  sound  discretion 
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to  distinguish  between  the  guilty  and  the 
innocent."  Wight  v.  Rindskopf,  43  Wis. 
344;  State  v.  Russell,  83  Wis.  330,  63  N.  W. 
441.  It  is  said  in  Flege  v.  State,  93  Neb. 
610,  47  L.R.A.(N.S.)  1106,  142  N.  W.  278, 
to  be  clear  "that  the  appointment  of  a  par- 
tisan special  prosecutor  was  not  in  the  in- 
terest of  the  fair  and  impartial  trial  guar- 
anteed by  the  Constitution."  In  Rock  v. 
Ekern,  162  Wis.  291,  L.R.A.1916D,  459,  156 
N.  W.  197,  the  contract  for  paying  the 
special  counsel  was  held  to  be  against  public 
policy,  and  on  the  ground  that  prosecutors 
in  criminal  cases  should  be  free  from  preju- 
dice and  have  no  private  interest  in  the 
prosecution.  People  v.  Hurst,  41  Mich.  328, 
1  N.  W.  1027,  holds  that  the  mischief  aimed 
at  by  the  exclusion  "is  the  prosecution  of 
criminals  by  counsel  who  represent  private 
interests,  and  who  cannot  be  supposed  to  be 
impartial."  In  Meister  v.  People,  31  Mich. 
107,  1  Am.  Crim.  Rep.  91,  it  is  said  it  must 
be  assumed  the  legislature  regard  it  unsafe 
and  opposed  to  even-handed  justice  that  it 
should  be  made  possible  "to  allow  those  who 
have  a  direct  pecuniary  interest  in  convict- 
ing a  prisoner  to  take  an  active  part  in  his 
trial;"  that  the  legislature  must  have  con- 
sidered it  improper  "to  allow  the  course  of 
the  prosecuting  officer  during  the  trial  to 
be  exposed  to  the  influence  of  the  interests 
or  passions  of  private  prosecutors;"  that 
the  prosecutor  has  a  duty  to  be  impartial 
not  altogether  unlike  that  of  the  judge  him- 
self, and  that  so  exposing  him  will  work 
against  the  maintenance  of  that  impartial- 
ity; tliat  such  statutes  "have  been  designed 
to  secure  impartiality  from  all  persons  con- 
nected with  criminal  trials."  In  the  same 
case  it  is  said:  "The  experience  of  trials 
shows  that  any  other  position  is  fallacious. 
When  counsel  are  introduced  into  a  cause, 
and  aid  in  the  trial  or  argument,  it  is  little 
short  of  absurd  to  suppose  they  can  be  pre- 
vented from  having  their  own  way.  It 
would  be  unseemly  and  unprofitable  for  one 
counsel,  during  a  trial,  to  interfere  with  his 
associate's  questions  or  arguments ;  and  com- 
petent auxiliaries  would  not  be  engaged  on 
terms  which  would  subject  them  to  open 
slights.  We  must  look  at  things  as  they 
exist;  and  everyone  knows  that  if  a  prose- 
cuting attorney  allows  the  counsel  of  private 
parties  to  intervene,  it  must  usually  be  for 
the  reason  that  they  will  save  him  labor, 
and  assume  the  burden  of  the  prosecution. 
The  mischief  which  the  law  aims  to  avoid  is 
prosecution  by  interested  parties;  and  if 
such  is  the  policy  of  the  law,  it  ought  to  be 
carried  out." 

Recognizing  that  the  retainer  implies  per- 
mitting activity,  it  was  held  in   State  v. 
Price,  111  Mo.  App.  423.  85  S.  W.  923,  that,| 
where  the  prosecuting  witness  himself  was.' 
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allowed  to  open  and  close  to  the  jury,  the 
court  could  not  avoid  considering  his  nat- 
ural frame  of  mind,  and  that  he  was  afford- 
ed license  to  recapitulate,  elaborate,  and 
emphasize  his  evidence  in  these  addresses. 
In  Flege  v.  State,  supra,  the  special  counsel 
had  been  retained  by  a  suspect  other  than 
the  one  on  trial,  and  it  is  held  that  under 
such  conditions  a  fair  and  impartial  trial 
of  the  accused  person  would  not  be  reason- 
ably expected.  And  upon  the  pronounce- 
ment in  Liniger  v.  State,  85  Neb.  98,  122 
N.  W.  705,  that  "public  prosecutors  .  .  . 
owe  no  greater  obligation  to  the  public  than 
to  a  defendant  charged  with  crime,  and  they 
should  as  zealously  protect  the  one  as  the 
other,"  the  Flege  Case  says  that  with  the 
conscientious  lawyer  the  obligation  to  a 
client  is  one  impossible  to  forget,  and  as  a 
result  the  special  prosecutor  would  find  a 
constant  inclination  to  ask  of  himself, 
"What  effect  will  this  evidence  or  argument 
have  upon  the  rights  of  my  first  client,  to 
whom  I  am  still  bound  by  every  principle 
of  law  and  honor?  I  should  be  faithful  to 
my  trmst  and  protect  Eichtencamp  in  every 
way  possible.  If  defendant  is  convicted, 
Eichtencamp  is  forever  cleared  of  the  sus- 
picion resting  against  him.**  And  the  court 
adds  it  is  "forced  to  the  conclusion  that  no 
honest  and  conscientious  attorney  could  be 
able,  nor  should  be  if  he  could,  to  withstand 
such  an  appeal." 

In  the  light  of  all  this  it  is  that  we  must 
look  to  the  record  to  see  whether  the  special 
counsel  had  such  an  interest  in  the  civil 
suit  for  seduction  as  that  it  may  justly  be 
apprehended  the  like  interest  would  in  many 
cases  tend  to  destroy  that  impartiality 
which  such  counsel  should  possess. 

II.  Mr.  Chase  testifies  he  is  a  partner  in 
Chase  &  Chase ;  his  son  is  the  other  partner ; 
the  partnership  has  been  retained  in  the 
suit  for  seduction;  the  son  has  served  the 
notice;  witness  hadn't  expected  to  partici- 
pate in  it,  and  therefore  he  had  th(^  son  sign 
the  notice  individually.  To  the  question, 
"You  expect  to  take  part  in  the  trial?"  he 
answered,  "Not  necessarily."  He  says  he 
thought  somebody  else  would  help  the  son. 
It  was  his  idea  that  if  he  (witness)  partici- 
pated in  the  prosecution  he  would  turn  th6 
case  over  to  the  son,  and  he  could  obtain 
such  assistance  as  he  saw  fit  under  the  cir^ 
cumstances;  he  does  not  intend  to  take  part 
in  the  civil  if  he  took  part  in  the  criminal 
action. 

The  state  failed  to  call  our  attention  to  the 
fact  that  there  was  testimony  on  this  point 
other  than  that  of  Mr.  Chase,  and  the  un- 
challenged abstract  presents  the  matter  in 
such  fashion  as  to  lead  one  to  think  there 
was  no  testimony  on  the  motion  to  exclude, 
except  that  of  Mr.  Chase,  and  in  strictness 
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this  is  true.  But  the  father  of  prosecutrix 
did  say  on  his  cross-examination  as  a  wit- 
ness for  the  state,  on  the  substance  of  the 
indictment,  that  he  "hired  Mr.  Chase  in  the 
prosecution  of  this  seduction  case,  and  I 
have  employed  the  young  Mr.  Chase  to  bring 
a  civil  suit  for  damages." 

It  is  quite  evident  that  the  testimony  of 
Mr.  Chase  is  but  an  amplification,  an  analy- 
sis of  what  was  testified  to  by  the  father 
of  prosecutrix,  and  the  testimony  of  the  lat- 
ter adds  nothing  to  what  Mr.  Chase  says. 
Here  is  the  proper  place  to  say  that  the 
point  in  decision  involves  a  public  policy 
which  must  apply  to  all  cases,  and  which 
is  not  80  much  concerned  with  whether  a 
violation  of  that  policy  has  worked  an  abuse 
in  some  particular  trial  as  in  repressing  the 
possibilities  of  such  mischief.  It  cares  less 
for  what  has  in  fact  been  done  than  with 
what  may  be  done  in  many  other  cases,  if 
the  policy  be  not  adhered  to.  Thus,  it  hae 
been  enforced  where  the  court  "would  cheer- 
fully say  in  the  outset  that  there  is  no  gen- 
tleman of  the  bar  in  whose  integrity  and 
honor  we  have  more  confidence  than  in  that 
of  Mr.  Chamberlin."  Com.  v.  Gibbs,  4  Gray, 
146.  In  People  v.  Hillhouse,  80  Mich.  580, 
45  N.  W.  484,  it  is  held  the  objection  can- 
not be  answered  on  appeal  by  showing  that 
the  assistant  "acted  very  fair  towards  de- 
fendant." In  Flege  v.  State,  93  Neb.  610,  47 
L.R.A.(N.S.)  1106,  142  N.  W.  278,  it  was 
pointed  out  that  one  reason  for  the  rule  was 
that  a  conscientious  lawyer  would  be  the 
most  in  danger  from  the  obligation  to  the 
civil  client.  In  the  Gibbs  Case,  supra,  it 
is  said  that  no  matter  how  high  the  stand- 
ing of  the  counsel  "the  case  must  be  decided 
on  general  grounds  applicable  to  all  cases." 
In  Meister  v.  People,  31  Mich.  106,  1  Am. 
Crim.  Rep.  91,  it  is  said  that  enforcing  the 
rules  does  not  assume  there  is  anything  dis- 
honorable in  such  employment,  but  does  as- 
sume that  it  is  not  proper  to  intrust  the  ad- 
ministration of  criminal  justice  to  any  who 
will  be  tempted  to  use  it  for  private  ends, 
and  it  is  assumed  that  a  retainer  from  pri- 
vate parties  tends  to  this.  So  here.  We  are 
in  position  to  say  from  personal  knowledge 
and  from  our  experience  on  this  bench  that 
the  standing  of  Mr.  Chase  as  a  man  and  as 
a  member  of  his  profession  is  of  the  highest, 
and  that  no  conclusion  we  reach  here  is  in 
disregard  to  that  fact.  If  the  rule  of  policy 
involved  is  not  to  be  enforced,  we  know  of 
no  case  in  which  that  might  more  safely  be 
omitted  than  in  one  wherein  this  gentleman 
appeared  as  counsel  for  the  state.  But  /we 
are  not  passing  upon  the  danger  of  having 
Mr.  Chase  appear,  but  dealing  with  a  gen- 
eral policy.  "The  objection  rests  on  tend- 
ency, not  in  what  was  done  in  the  particu- 
lar case."    Hazelton  v.  Sheckells,  202  U.  S. 
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71,  50  L.  ed.  939,  26  9ap.  Gt.  Rep.  668,  6 
Ann.  Cas.  217.  So  we  may  not  be  governed 
bj  what  Mr.  diase  did,  might  do,  would  do, 
or  refrain  from  doing.  If  his  being  allowed 
to  act  is  sustained  because  of  his  evidence 
we  must  hereafter  sustain  the  retention  of 
any  lawyer,  if  substantially  the  same  evi- 
dence is  put  in.  **The  law  will  not  concede 
to  any  man,  however  honest  he  may  be,  the 
privilege  of  making  a  contract  which  it 
would  not  recognize  when  made  by  design- 
ing and  corrupt  men."  Sweeney  v.  McLeod, 
16  Or.  330,  16  Pac.  278. 

While,  as  said,  we  reach  the  one  ques- 
tion that,  if  left  for  decision  without  direct 
authority  upon  the  point,  we  are  not  with- 
out clear  guides  to  aid  us.  There  is  the  stat- 
ute the  aim  of  which  is  to  bar  any  from 
serving  as  public  prosecutor  who  ha«  an  in- 
terest in  a  civil  action  which  will  maJ^e  or 
tend  to  make  him  less  impartial  and  less 
free  from  bias  than  the  law  requires  the 
regular  public  prosecutor  to  be.  We  find 
that  such  statutes  are  to  be  regarded  as 
"positive  and  peremptory."  Pec^le  v.  Hill- 
house,  supra.  In  State  v.  Lounsbury,  — 
Iowa,  — ,  169  N.  W.  998,  we  say  the  statute 
was  evidently  framed  with  the  purpose  of 
preventing  counsel  in  a  civil  case  from  pros- 
ecuting a  criminal  one  involving  the  same 
matters  and  things  as  the  civil  one,  so  long 
as  he  is  an  attorney  in  each  case.  In  that 
case  it  is  found  that  the  special  counsel  did 
not  agree  to  participate  in  the  criminal  case 
until  he  had  terminated  an  employment  in 
the  civil  case.  And  this  termination  is,  as 
it  should  be,  given  practically  controlling 
effect.  Other  matters  that  are  given  con- 
sideration are  (1)  that  it  is  not  established 
the  challenged  attorney  had  employed  the 
one  who  finally  tried  the  civil  case;  (2)  that 
though  as  a  witness  the  special  counsel 
avoided  answering  whether  his  client  had 
compensated  him  for  his  fees,  yet  he  did 
testify  he  had  no  interest,  contingent  or 
otherwise,  in  the  result  of  the  divorce  case. 
In  Goldsberry  v.  State,  92  Neb.  211,  137  N. 
W.  1118,  the  determining  point  is  that, 
though  the  assistant  was  retained  by  pri- 
vate individuals  to  prosecute,  and  he  was 
paid  in  part,  he  renounced  any  employment 
by  the  private  individuals  and  returned  all 
fees  paid  him  before  engaging  as  an  aid  in 
the  proaecution. 

In  Meister  v.  People,  31  Mich.  107,  1  Am. 
Crim.  Rep.  91,  it  was  said  that  ''as  the  lia- 
bility of  the  insurance  companies  on  their 
policies  would  be  avoided  by  proof  that  the 
property  was  burned  by  the  as8U,red,  the 
case  is  one  within  the  statute;  and  counsel 
in  the  interest  of  the  insurers  should  not 
have  been  allowed  to  appear." 

On  whether  we  should  establish  such  a 
rule  for  all  as  will  sustain  the  retention  of 
Mr.  Cliase,  the  holdings  of  the  Lounsbury 
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and  the  Gohlsberry  Caaes,  supra,  as  to  what 
will  not  exclude,  are  pregnant  with  sugges- 
tion as  to  what  should  bar.     In  both  the 
emphasis  is  put  on  the  fact  that  there  was 
absolute  renunciation  of  the  employment  in 
the  civil  case.     In  the  first,  it  is  further 
pointed  out  that  the  special  prosecutor  had 
no  part  in  selecting  his  successor  in  the  civil 
action,  and  he  testified  that  he  had  no  in- 
terest, contingent  or  otherwise,  in  that  ac- 
tion.   The  most  that  can  be  said  of  the  evi- 
dence here  is  that  one  partner  has  turned 
over  a  civil  suit  in  which  the  firm  has  been 
retained,  to  his  son  and  partner  for  man* 
agement  and  trial,  and  that  he  does  not  in- 
tend to  participate  in  its  trial  if  he  does 
participate   in   the  prosecution.     He    says 
little  more,  in  effect,  than  that  it  is  not  his 
expectation   to  participate  in   both  trials. 
Assuming  this  to  be  the  evidence  and  atti- 
tude of  some  men  who  lack  what  Mr.  Chase 
has,  and  there  is  nothing  to  prevent  their 
being  paid  their  half  of  the  partnership  fee, 
nor  to  keep  them  from  changing  their  mind 
and  taking  a  full  part  in  the  civil  suit; 
and  as  said,  we  must  think  of  such  men, 
too,  when  we  are  asked  to  make  or  apply 
a  general  rule.    It  ma^  be  said  fairly  that 
even  the  nicest  sense  of  honor  would  not  be 
precluded  by  this  evidence  for  more  than 
participating  in  the  trial  of  the  seduction 
suit.     Does  this  work  that  the  father  and 
the  partner  have  no  interest  in  that  suit? 
May  we  say  it  would  not  be  felt  to  advant- 
age D.  C.  Chase  if  his  partnership   repre- 
sented by  his  son  were  successful,  rather 
than  defeated,  in  the  civil  action?    May  we 
say  be  can  exclude  from  his  mind  a  natural 
desire   for   that   success,   and   the   thought 
that   success     therein   might   in   a   meas- 
ure,   at    least,     depend    upon     succeeding 
in  the  criminal  prosecution?     Can  he  deal 
with  the  criminal  case  as  though  the  civil 
action  had  never  been  put  in  charge  of  his 
partnership,  or  been  and  remained  in  the 
management  of  his  son  and  partner?     If 
he  can,  may  we  assume  as  much  for  all  law- 
yers?   Keeping  in  mind  what  is  sound  pub- 
lic policy,  we  are  driven  to  the  conclusion 
that  Mr.  Chase  was  to  sueh  an  extent  inter- 
ested as  an  attorney  in  a  civil  action  in 
which  a  recovery  depended  upon  what  was 
involved  in  the  criminal  prosecution,  as  that 
both  as  a  matter  of  sound  public  policy  and 
in  obedience  to  the  command  of  the  stat- 
utes, he  should  not  have  been  permitted  to 
participate  when  the  defendant  in  the  crim- 
inal prosecution  objected  to  his  so  doing. 

It  follows  that  for  this  reason  the  judg- 
ment of  conviction  must  be  and  the  same  is 
reversed. 

Gaynor,  Ch.  J.,  and  Ladd  and  Evana, 
JJ.,  concur. 
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KANSAS  supreme:  ooxjrt. 

CARL  A.  SCRIVEN,  Appt., 

V. 

CITY  OF  LEBANON  et  al. 

(99  Kan.  602,  162  Pac.  307.) 

Municipal  corporations  —  ordinance  -« 
occupation  tax  —  cider. 

In  a  city  of  the  third  class,  having  a  pop- 
ulation of  1|000  inhabitants,  and  whose 
requisite  revenues  for  governmental  pur- 
poses are  $1,800  per  annum,  an  occupation 
tax  of  $250  per  annum  on  the  sale  of  sweet 
cider  hy  a  keeper  of  a  restaurant  and  con- 
fectionery is  unjust,  unreasonable,  and  void 
under  the  limitations  of  the  City  Charter 
Act  (Gen.  Stat.  1909,  §§  1561,  1562,  and 
§  1579,  as  amended  by  Laws  1916,  chap. 
151,  §  1),  and  §  6  of  article  12  of  the  state 
Constitution. 
For  other  coset,  see  Licenee^  11,  e,  %,  in  Dig, 

1-62  N.  S. 

(January  6,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Smith  County 
denying  an  injunction  to  restrain  the  en- 
forcement of  a  city  ordinance  imposing  an 
occupation  tax  on  the  sale  of  cider  in  con- 
nection with  plaintiff's  business.    Reversed. 

The  facts  are  stated  in  the  opinicm. 

Mr.  L.  A.  Hasty,  for  appellant: 

As  the  ordinance  is  clearly  unjust  and 
unreasonable,  and  is  in  effect  a  prohibition 
rather  than  a  regulation  of  a  legitimate 
business,  it  is  in  contravention  of  both  the 
constitutional  and  statutory  rights  of  plain- 
tiff, and  is  therefore  void. 

Lyons  v.  Cooper,  39  Kan.  324,  18  Pae. 
296;  Monroe  v.  Lawrence,  44  Kan.  607,  10 
L.R.A.  520,  24  Pac.  1113 ;  Re  Jahn,  55  Kan. 
694;  Lincoln  Center  v.  Linker,  5  Kan.  App. 
242,  47  Pac.  174,  6  Kan.  App.  369,  51  Pac 
807;  Eureka  v.  Jackson,  8  Kan.  App.  49, 
54  Pac.  6 ;  Desser  v.  Wichita,  96  Kan.  820, 
L.R.A.1916D,  246,  153  Pac.  1194;  Brown 
V.  Nichols,  93  Kan.  737,  L.R.A.1915D,  327, 
145  Pac.  561. 

Messrs.  F.  W.  Mahin  and  I.  M.  Mahln, 
for  appellee: 

The  ordinance  in  question  is  valid. 

Monroe  v.  Lawrence,  44  Kan.  607,  10 
L.R.A.  520,  24  Pac.  1113;  Kinsley  v.  Chi- 
cago, 124  111.  359,  16  N.  E.  260;  Burlingame 
V.  Tliompson,  74  Kan.  393,  86  Pac.  449,  11 
Ann.  Gas.  64;  Mugler  v.  Kansas,  123  U.  S. 
623,   31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 

Headnote  by  Dawson,  J. 

Note.  —  For   validity   of   license   tax   on 
sale  of  nonintoxicating  beverages  as  affect- 
ed by  amount,  see  annotation  following  this 
case,  post,  463. 
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Newton  v.  Atchison,  31  Kan.  161,  47  Am. 
Rep.  486,  1  Pac.  288;  Lyons  v.  Cooper,  39 
Kan.  324,  18  Pac.  296;  Fretwell  v.  Troy,  18 
Kan.  274;  Re  Martin,  62  Kan.  638,  64  Pac. 
43. 

The  city  has  a  right  to  fix  the  amount  of 
the  occupation  or  regulation  tax. 

State  ex  rel.  Toi  v.  French,  17  Mont.  64, 
30  L.R.A.  415,  41  Pac.  1078;  Timm  v.  Harri- 
son, 109  111.  593;  Leavenworth  v.  Booth, 
15  Kan.  627 ;  Darling  v.  St.  Paul,  19  Minn. 
389,  Oil.  336;  Cherokee  v.  Fox,  43  Kan.  16, 
7  Pac.  626. 

Dawson,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  appeals  from  a  decision  of 
the  district  court  which  denied  him  an  in- 
junction to  restrain  the  enforcement  of  a 
city  ordinance  imposing  an  "occupation  tax" 
of  $250  per  annum  on  all  places  of  busi- 
ness in  Lebanon  where  "cider,"  "near  beer" 
or  "2  per  cent"  was  kept  for  sale,  sc^d, 
bartered,  or  given  away. 

The  plaintiff  has  conducted  a  restaurant, 
confectionery,  and  soda  fountain  business 
in  Lebanon,  a  city  of  the  third  class,  for 
several  years,  and  sells  sweet  cider  as  a 
part  of  that  business.  His  sales  of  cider 
amount  to  two  kegs  per  month,  and  he  sells 
it  at  5  cents  per  glass.  There  are  thirty 
glasses  in  a  gallon,  which  makes  his  total 
annual  receipts  $540.  This  cider  costs  him 
$8.40  per  keg,  or  $201.60  per  annum,  plus 
the  freight,  which  is  not  shown. 

The  legality  of  this  ordinance,  so  far  as 
it  seems  to  countenance  the  sale  of  "near 
beer,"  or  "2  per  cent,"  is  not  involved.  TTie 
plaintiff  does  not  handle  these  decocti<Mi8. 

The  ordinance  in.  part  reads : 
"An  Ordinance  Providing  an  Occupation 
Tax  for  all  Places  of  Business  where 
Cider,  *Near  Beer'  or  *2  Per  Cent'  May 
Be  Sold,  and  Providing  Penalties  for  the 
Violation  of  the  Provisions  of  this  Ordi- 
nance. 

"Be  it  ordained  by  the  mayor  and  council- 
men  of  the  city  of  Lebanon: 

"Section  1.  There  is  hereby  levied  and 
assessed  against  and  upon  the  owner  or 
keeper  of  any  business  house  or  other  place 
where  cider,  'near  beer,'  or  *2  per  cent*  may 
hereafter  be  sold,  bartered,  or  given  away, 
or  kept  for  sale  or  barter  or  to  be  given 
away  within  the  corporate  limits  of  the 
city  of  Lebanon,  Kansas,  an  occupation  tax 
of  $250  per  year,  which  said  tax  shall  be 
paid  to  the  clerk  of  said  city  before  any  of 
said  beverages  shall  be  placed  in  said  build- 
ing or  place  for  sale,  barter,  or  gift. 

"Section  2.  It  shall  be  unlawful  for  any 
person,  persons,  company,  firm  or  corpora- 
tion to  sell,  barter,  or  give  away  any  cider,  ' 
'near  beer/  or  '2  per  cent'  in  any  building 
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or  other  place  within  the  said  city  of  Leba- 
non or  to  place  or  cause  to  be  placed  any 
^er,  'near  beer/  or  *2  per  cent'  in  any 
building  or  place  in  said  city  lor  the  pur- 
pose of  sale,  barter,  or  to  be  given  away, 
without  first  having  paid  to  the  city  clerk 
of  said  city  the  sum  of  $260  as  an  occupa- 
tion tax  or  license,  as  provided  in  §  1  of 
this  ordinance,  and  receive  from  such  city 
clerk  a  receipt  therefor,  specifying  that 
such  occupation  tax  or  license  has  been  fully 
paid,  and  setting  forth  a  correct  description 
of  the  lot,  or  lots  or  tract  whereon  such 
business  is  to  be  carried  on,  and  also  speci- 
fying the  term  for  which  such  occupation 
tax  or  license  has  been  paid. 

"Section  3.  Nothing  in  this  ordinance 
shall  be  construed  as  in  any  manner  au- 
thorizing the  sale  or  barter  or  giving  away 
of  any  intoxicating  liquor."    . 

Plaintiff's  petition  alleges  all  the  perti- 
nent facts,  relates  his  prosecution  for  viola- 
tion of  the  ordinance,  that  he  was  denied 
an  appeal  bond  by  the  police  judge,  that 
he  was  compelled  to  pay  a  fine  of  $26  or 
go  to  jail,  and  is  threatened  with  further 
prosecutions;  and  "that  the  ordinance  in 
question  is  unjust  and  unreasonable;  not 
a  necessary  revenue  measure;  not  a  proper 
police  regulation;  not  a  justifiable  license 
tax;  that  it  is  not  a  bona  fide  attempt  to 
regulate  the  occupations  named  therein,  but 
that  it  is  prohibitive  in  its  operation  of  the 
occupations  named;  that  it  is  contrary  to 
the  provisions  of  the  14th  Amendment  to  the 
Federal  Constitution;  that  it  violates 
the  provisions  of  §  5  of  article  12  of  the 
Constitution  of  the  state  of  Kansas  and  that 
it  is  contrary  to  the  statutes  of  the  state 
of  Kansas  which  delegate  the  powers  which 
may  be  exercised  by  cities  of  the  third 
claas,  and  that  it  is  therefore  ultra  vires." 

The  plaintiff's  evidence  supported  the 
facts  alleged  in  his  petition;  and  the  par- 
ties stipulated:  "That  the  ordinance  in 
question  was  regularly  passed  and  that  the 
city  of  Lebanon  is  attempting  to,  and  is 
about  to  proceed  to,  enforce  said  ordinance 
against  the  plaintiff.  It  is  further  stipu- 
lated and  agreed  that  the  population  of  the 
city  of  Lebanon  is  about  1,000.  That  the 
general  revenues  of  the  city  of  Lebanon, 
outside  the  roads  and  streets  atld  sidewalks 
and  outside  of  the  school  taxes,  is  about 
$1,800  per  year,  and  that  that  covers  the 
expenses  of  the  city.  Lebanon  is  a  city  of 
the  third  class." 

This  ordinance  should  be  considered  ac- 
cording to  its  avowed  intent,  which  is  the 
imposition  of  an  occupation  tax  of  $260 
per  annum  on  the  business  of  selling  sireei 
cider  in  Lebanon.  The  tax  will  probably 
not  exhaust  every  dollar  of  profit  in  the 
year's  business,  although  the  freight  charges 
L.Rji.l917C 


and  cost  of  handling  the  business  are  not 
shown.  We  are  therefore  unable  to  say 
whether  the  ordinance  is  absolutely  con- 
fiscatory under  the  14th  Amendment  or  not. 
But  our  own  Constitution  provides:  "Pro- 
vision shall  be  made  by  general  law  for 
the  organization  of  cities,  tow^ns  and  vil- 
lages; and  their  power  of  taxation,  assess- 
ment,  borrowing  money,  contracting  debts 
and  loaning  their  credit,  shall  be  so  re- 
stricted as  to  prevent  the  abuse  of  such 
power."     Article  12,  §  6. 

The  Charter  Act  for  cities  of  the  third 
class  (Gen.  Stat.  1909,  chap.  19)  provides: 
"The  city  council  shall  have  authority  to 
levy  and  collect  a  license  tax  on  .  .  . 
merchants  of  all  kinds,  .  .  .  confection- 
ers, restaurants,     ..."  etc.     §  1561. 

"All  license  taxes  shall  be  regulated  by 
ordinance;  and  .  .  .  shall  be  at  such 
rates  per  year  as  shall  be  just  and  reason- 
able," etc.     §  1662. 

"For  any  purpose  or  purposes  mentioned 
in  this  article,  the  council  or  city  commis- 
sioners shall  have  power  to  enact  and  make 
all  necessary  ordinances,  rules  and  regula- 
tions; and  they  shall  also  have  power  to 
enact  and  make  all  such  ordinances,  by-laws, 
rules,  regulations  and  resolutions,  not  in- 
consistent with  the  laws  of  the  state,  as  may 
be  expedient,  in  addition  to  the  special  pow- 
ers in  this  section  granted  for  the  mainte- 
nance of  the  peace,  good  government,  and 
general  welfare  of  the  city,  and  its  trade, 
commerce  and  manufactures;  and  to  en- 
force all  ordinances  by  inflicting  fines,  for- 
feitures and  penalties  upon  inhabitants  and 
other  persons  for  the  violation  thereof,  not 
exceeding  $100  for  any  one  offense,  recover- 
able with  costs  of  suit,  together  with  judg- 
ment of  imprisonment  until  the  fine  and 
costs  be  paid  and  satisfied;  and  any  person* 
committed  for  the  nonpayment  of  fine  and 
costs  or  either,  while  in  custody,  may  be 
compelled  to  work  on  the  streets,  alleys, 
avenues,  areas  and  public  grounds  of  the 
city  under  the  direction  of  the  street  com- 
missioner or  other  proper  officer,  and  at 
such  rate  per  day  as  the  council  or  com- 
missioners may  by  ordinance  prescribe,  until 
such  fine  and  costs  are  satisfied."  Gen.  Stat. 
1909,  §  1679,  as  amended  by  Laws  1916, 
chap.  161,  §  1. 

There  can  be  no  doubt  that  the  "occupa- 
tion tax"  in  contemplation  of  this  city  ordi- 
nance of  Lebanon  is  simply  a  license  tax 
within  the  meaning  of  the  statutes  above 
quoted.  Is  a  tax  of  $260  per  annum  on 
the  right  to  sell  sweet  cider  in  Lebanon  a 
reasonable  imposition  upon  that  traffic? 
The  town's  entire  governmental  expenses 
are  $1,800  per  annum.  It  is  a  town  of  one 
thousand  population.  On  this  one  phase 
*  of  the  plaintiff's  business  he  is  called  on  to 
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furnish  nearly  14  per  cent  of  the  town's 
requisite    annual    revenues.      Back    in    the 
days  when  it  was   lawful  under   a  permit 
from  the  probate  court  for  a  druggist  to 
sell  intoxicating  liquors  for  medicinal  and 
some  other  restricted  purposes,  it  was  held 
that  a  city   ordinance   imposing  a  tax   of 
$500  on  the  liquor  business  of  a  druggist 
whose   annual    gross    receipts   from    liquor 
sales  were  $1,000  was  unjust  and  unreason- 
able witliin  the  meaning  of  §  5  of  article  12 
of   the   state   Constitution,   and  the   provi- 
sions of   the   City  Charter  Act  pertaining 
thereto.     Lyons  v.  Cooper,  39  Kan.  324,  18 
Pac.  296.     That  case  and  the  one  at  bar 
are  much  alike.     Lyons,  like  Lebanon,  was 
a  city  of  the  third  class.    It  had  a  popula- 
tion of  1600.    Like  Lebanon  it  was  a  small 
trading  town  serving  the  commercial  wants 
of  an  agricultural  community.    Its  need  for 
governmental  revenues  was  small.    The  busi- 
ness of  selling  liquors  for  certain  purposes 
by   licensed   druggists  was   then  a   lawful 
business,  as  the  sale  of  sweet  cider  is  yet. 
The    legislative    declaration    of    the    entire 
illegality  of  the  liquor  business  came  later. 
Perhaps  the  same  legislative  denunciation 
of  the  sale  of  sweet  cider  will  follow;  but 
for  the  present  the  sale  of  sweet  cider  is  not 
illegal.     The  state  law  does  not  denounce 
it.     This   Lebanon  ordinance  does  not  de- 
nounce  it.     Counsel   for   the   city   seek   to 
defend  the  ordinance  as  one  "regulating  the 
business    of    selling    certain    questionable 
drinks."     It  does  not  say  so.     Any  person 
who  can  and  will  pay  $250  into  the  city 
treasury   may  sell  sweet  cider    (and  some 
very  questionable  drinks  also ) ,  and  the  ordi- 
nance does  not  manifest  any  interest  in  the 
regulatory    features   of   the   sale   of    sweet 
cider,  if  there  be  need  for  regulation  there- 
of.   It  does  not  appear  that  plaintiff's  place 
of  business,  or  any  place  in  Lebanon  where 
sweet  cider  is  sold,  needs  and  receives  any 
special   police    attention   or    other    govern- 
mental concern  which  occasions  any  expense 
to  the  city.    This  court  has  decided  that  a 
city  ordinance  regulating  the  sale  of  cider 
is  valid.    Monroe  v.  Lawrence,  44  Kan.  608, 
10    L.R.A.    520,    24    Pac.    1113.      But    the 
Lebanon  ordinance  does  not  profess  to  regu- 
late, nor  does  it  purport  to  suppress  it.    It 
merely  purports  to  tax  it  as  a  legitimate 
business,  but  at  a  rate  far  in  excess  of  the 
financial  needs  of  the  city  and  entirely  out 
of  proportion  to  other  legitimate  business 
conducted  in  that  town. 

It  is  urged  that  the  ordinance  serves  a 
useful  purpose  in  keeping  the  cider  traffic 
out  of  tlie  hands  of  "bootleggers."  Draw- 
ing  upon  our  judicial  knowledge  of  that 
specimen  of  the  genus  homo,  a  bootleggier  is 
a  person  who  sells  intoxicating  liquors  on 
the  sly,  not  from  any  particular  business 
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location,  but  carrying  his  wares  in  bis  boot- 
leg, in  his  pockets,  or  keeping  them  in 
some  flitting  hole  in  the  wall  of  easy  aceess 
to  himself  and  provokingly  hard  of  discov- 
ery to  the  officers  of  the  law.  When  such 
a  person  establishes  himself  in  a  definite 
place  of  business,  where  by  skilful  leger- 
demain he  can  sell  or  pretend  to  sell  the 
innocent  juice  of  the  apple  as  well  as  beer — 
both  "near"  and  *'far" — and  other  intoxi- 
cants, the  niceties  of  the  Kansas  language 
designate  him  as  a  ''jointist,"  and  no  longer 
in  the  mere  plebian  class  of  "bootl^ger." 
We  do  not  see  how  the  ordinance  in  ques- 
tion could  give  a  bootlegger  the  slightest 
inconvenience;  but  it  can  readily  be  dis- 
cerned that,  however  laudably  intended,  it 
might  be  used  as  a  subterfuge  to  license  the 
sale  of  "near  beer,"  "2  per  cent,"  and  other 
"malt,  fermented,"  etc.,  liquors  which  fall 
under  the  sweeping  ban  of  our  prohibitory 
law.  Gen.  Stat.  1909,  §  4361.  But  we 
do  not  impute  any  such  purpose  to  this 
ordinance.  We  merely  seek  to  show  that 
if  we  go  behind  its  avowed  terms  and  search 
for  other  motives  and  purposes  to  justify 
it,  the  inferences  for  evil  stick  out  of  it 
quite  as  prominently  as  the  inferences  for 
good.  In  Emporia  v.  Atchison,  T.  &  S.  F. 
R.  Co.  94  Kan.  718,  723,  147  Pac.  1095,  it 
was  said:  "Whether  or  not  an  ordinance  is 
void  becaiise  unreasonable  is  a  question  of 
law  (Lebanon  v.  Zanditon,  75  Kan.  273, 
89  Pac.  10),  and  in  determining  the  ques- 
tion of  reasonableness  'the  courts  are  not 
bound  by  mere  forms,  nor  are  they  to  be 
misled  by  mere  pretenses.  They  are  at 
liberty — ^indeed  are  under  a  solemn  duty — to 
look  at  the  substance  of  things  whenever 
they  enter  upon  the  inquiry  whether  the 
[legislature  or  a  city  council]  has  trans- 
cended the  limits  of  its  authority.'  Lyons 
V.  Cooper,  89  Kan.  324,  328,  18  Pac.  296." 

But  simply  adhering  to  the  text  and 
terms  of  the  Lebanon  ordinance  and  hold- 
ing it  to  its  plain  and  avowed  purpose,  to 
exact  a  tax  of  $250  upon  the  occupation  of 
selling  sweet  cider  in  that  little  city,  it 
must  be  said  that  the  tax  is  neither  just 
nor  reasonable,  that  it  imposes  a  burden  on 
the  vendor  of  cider  grossly  out  of  propor- 
tion to  the  occupation  taxes  or  other  taxes 
exacted  on  occupations  in  Lebanon;  that 
the  tax  bears  no  relation  to  the  revenue 
requirenients  of  the  city,  and  that  the  ordi- 
nance imposing  it  bears  no  apparent  rela- 
tion to  the  subject  of  regulation,  nor  does 
there  seem  to  be  any  logical  relation  be- 
tween the  tax  and  the  generfvl  subject  of 
regulation.  The  ordinance  transcends  Uie 
fair  scope  and  intendment  of  §§  1561  and 
1562  of  the  General  Statutes  of  1909,  §  1 
of  chapter  151  of  the  laws  of  1915,  and  §  5 
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of  article  12  of  tbe  state  Constitution,  and 
is  therefore  void. 

The  judgment  of  the  District  Court  is 


therefore  reversed,  and  the  cause  remanded, 
with  instructions  to  enter  judgment  for  the 
plaintiff. 


Annotatioii— ^Validity  of  license  tax  on  sale  of  nonintozicating  beverages 

as  affected  by  amount. 


The  amount  of  a  liquor  license  fee,  as 
characterizing  the  statute  or  ordinance 
imposing  it  as  prohibitive  or  regulative, 
is  considered  in  the  note  to  State  ex  rel. 
Davis  V.  Webster  Parish,  14  L.R.A.(N.S.) 
794,  and  the  effect  of  the  amount  of  such 
fee  to  characterize  the  statute  or  ordi- 
nance as  an  exercise  of  the  police  power 
OP  of  the  taxing  power,  in  the  note  to 
Schmidt  v.  Indianapolis,  14  L.R.Ai. 
(N.S.)  787. 

The  constitutional  power  to  prohibit 
or  regulate  the  sale  of  nonintoxicating 
alcoholic  liquor  is  considered  in  the  note 
to  State  V.  Fargo  Bottling  Works  Co. 
26  L.RJl.(N.S.)  872 j  and  the  power  of 
municipalities  to  regulate  the  sale  of 
such  beverages,  in  the  note  to  State  v. 
Dannenburg,  26  L.R.A.(N.S.)  890. 

The  question  whether  statutes  forbid- 
ding the  sale  of  a  certain  class  or  classes 
of  liquor  include  nonintoxicating  liquor, 
is  treated  in  notes  to  Luther  v.  State, 
20  L.R.A.(N.S.)  1146;  Bowling  Green  v. 
McMuUen,  26  L.R.A.(N.S.)  895;  Ex 
parte  Lockman,  46  L.R.A.(N.S.)  759; 
and  State  v.  Hemrich,  L.R.A.1917B,  962, 

As  to  validity  of  license  fee  exacted 
of  auctioneers  as  affected  by  amount,  dee 
note  in  51  L.R.A.(N.S.)  40. 

This  note  presupposes  the  right  of  the 
taxing  authority  to  require  a  license  tax 
in  the  first  instance,  and  is  concerned 
merely  with  the  question  of  the  effect 
of  the  amount  of  such  tax  upon  its  va- 
lidity. 

''It  is  well  settled  that  the  amount  of 
an  oecupation  tax  imposed  in  the  exer- 
cise of  the  police  power  may  include  not 
only  the  cost  of  issuing  a  license,  but' 
alao  a  reasonable  compensation  for  the 
expense  of  supervision  over  the  licensed 
occupation.  But  whenever  it  is  manifest 
that  the  amount  of  such  tax  imposed  in 
the  exercise  ojL  the  police  power  is  sub- 
stantially in  excess  of  the  reasonable 
expemse  of  issuing  a  leense  and  of  regii- 
lating  the  occupation  to  which  it  per- 
tains, or  is  virtually  prohibitory,  the 
act  or  ordinance  imposing  the  tax  is  in- 
valid. .  .  .  The  act  of  the  authority 
imposing  a  license  tax  is  regarded  as  dis- 
cretionary, and  not  subject  to  review,  if 
it  is  exacted  in  the  exercise  of  taxing 
power,  or  in  the  exercise  of  power  to 
prohibit.  But  the  act  of  the  licensing 
LR.A.1917C. 


authority  in  fixing  the  amount  of  a  tax 
imposed  under  the  police  power  merely 
is  reversible  by  the  courts  on  the  clear 
abuse  of  discretion."    25  Cyc.  611. 

No  definite  and  precise  rule  can  be 
formulated  for  determining  whether  or 
not  the  amount  of  a  license  tax  upon  the 
sale  of  nonintoxicating  liquors  is  so 
large  as  to  make  the  tax  oppressive  and 
unreasonable,  and  therefore  invalid. 
The  determination  of  the  question  must 
rest  upon  the  facts  and  circumstances 
of  each  particular  case.  What  might  be 
an  exorbitant  tax  in  one  case  might  not 
be  such  in  another.  As  has  been  said: 
"A  license  of  $50  or  $100,  or  more,  for 
the  sale  of  'soft  drinks'  like  'next  to 
beer,'  that  contains  any  quantity  or  per 
cent  of  alcohol,  might  be  reasonable; 
while  the  same  tax  upon  the  sale  of  'soft 
drinks'  such  as  lemonade,  that  contains 
no  alcohol,  might  be  unreasonable.  It 
might  be  arbitrary  and  oppressive  to 
fix  the  license  fee  for  selling  useful  and 
pure  mineral  or  healthgiving  waters  at 
a  sum  that  would  virtually  prohibit  their 
sale,  when  it  would  not  be  arbitrary  or 
oppressive  to  fix  a  license  fee  at  a  pro- 
hibitive figure  for  the  sale  of  beverages 
that  are  not  wholesome  or  necessary." 
Bradford  v.  Jones  (1911)  142  Ky.  820, 
135  S.  W.  290. 

Other  considerations  that  may  very 
properly  enter  into  the  matter  of  de- 
termining the  validity  of  the  tax  as  af- 
fected by  the  amount  are  the  territory 
and  population  to  be  supplied,  the  cost  of 
the  license  and  of  police  surveillance,  and 
the  propriety  of  reducing  the  number  of 
-saloons  in  order  that  such  surveillance 
and  supervision  may  be  more  effective 
and  less  costly.  State  v.  Danenburg 
(N.  C.)  infra. 

So  a  license  tax  of  $1,000  per  year 
imposed  by  a  municipal  corporation  on 
the  business  of  selling  near  beer,  which 
is  a  business  recognized  by  the  state, 
so  that  the  municipality  has  no  power 
to  destroy  it,  will  not  be  declared  to  be 
prohibitive  and  unreasonable,  where 
business  is  being  conducted  under  it  and 
such  business  requires  extensive  police 
surveillance.  State  v.  Danenburg  (1909) 
151  N.  0.  718,  26  L.R.A.(N.S.)  890,  66 
S.  E.  301. 

The  provision  of  the  Constitution  pro- 
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tecting  property  rights  is  not  violated 
by  the  ordinance  imposing  a  license  tax 
of  such  amount  upon  the  business  of  sell- 
ing near  beer.  This  provision  was  not 
designed  to  interfere  with  the  power  of 
the  state,  sometimes  termed  its  '^police 
power/'  to  prescribe  regulations  to  pro- 
mote the  health;  peace,  morals,  educa- 
tion, and  good  order  of  the  people.  Ibid. 
And  in  Bradford  v.  Jones  (B&T.)  supra, 
it  is  decided  that  an  ordinance  requir- 
ing the  payment  of  a  license  tax  of  $50 
a  year  on  the  business  of  selling  soft 
drinks  was  not  on  its  face  oppressive  or 
unreasonable.  The  ordinance  did  not 
define  the  term  "soft  drinks,"  and  the 
nature  of  the  "soft  drinks"  sold  was  not 
disclosed  by  the  record.  The  court  said: 
"The  courts  are  reluctant  to  interfere 
with  the  discretion  vested  in  munici- 
palities in  respect  to  the  amount  of  the 
license  fee  that  may  be  demanded  for 
the  sale  of  an  article.  The  power  to 
levy  these  license  taxes  is  conferred  by 
the  statute,  and  should  not  be  interfered 
with  unless  it  is  abused  to  such  an  ex- 
tent as  would  warrant  the  courts  in  say- 
ing that  it  was  arbitrary,  unreasonable, 
and    oppressive.      The    presumption    is 


always  in  favor  of  the  legality  and  rea- 
sonableness of  the  action  of  the  munici- 
pality in  pursuance  of  authority  con- 
ferred by  the  statute.  The  ordinance  in 
question  is  not  on  its  face  oppressive  or 
unreasonable,  and  there  is  nothing  in 
the  record  to  advise  us  that  it  is." 

And  in  Rowe  Coca-Cola  Bottling  Co. 
V.  Calhoun  (1910)  134  Oa.  360,  67  S.  E. 
1031,  it  is  decided  that  a  tax  or  license 
fee  of  $50  a  year  or  part  thereof  upon 
itinerant  venders  of  soft  drinks — ^bot- 
tled  coca-cola  and  soda  water  in  the  in- 
stant case — was  not,  under  the  evidence 
in  the  record,  unreasonable  or  exorbi- 
tant. 

Only  one  other  case  than  Scbhtek  v, 
Lebai^on,  ante,  460,  has  been  found  hold- 
ing a  license  tax  of  the  kind  under  con- 
sideration invalid.  Thus,  in  Kenaston  v. 
Riker  (1906)  146  Mich.  163,  109  N.  W. 
278,  it  is  decided  that,  as  to  saloon  keep- 
ers not  engaged  in  the  sale  of  intoxi- 
cating dnoks,  an  ordinance  of  the  city 
of  Hastings  requiring  the  payment  of  a 
license  fee  of  $500  is  oppressive  and  un- 
reasonable, and  therefore  invalid. 

W.  W.  A. 
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ROBERT  li.  DICKSON,  Plflf.  in  EVr., 

V. 

CHATTANOOGA   RAILWAY   k  LIGHT 

COMPANY. 

(237  Fed.  352.) 

Street  -railways  —  injury  to  Intoxicated 
person  -»  liability. 

One  who  voluntarily  becomes  intoxicated 
and  lies  down  on  a  street  railway  track  can- 
not hold  the  railway  company  liable  for 
injnry  inflicted  npon  him  by  its  car  unless 
the  car  operator  was  guilty  of  actionable 
negligence  after  discovering  bis  peril. 
For  other  cases,  see  Street  Railways,  III.  c. 

Ml  Dig,  i-^2  N.  8. 

(December  6,  1916.) 


ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of 
Tennessee  (Sanford,  District  Judge)  to  re- 
view a  judgment  in  defendant's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  for  which  defendant  was  al- 
leged to  be  responsible.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Kna^en  and  Denison,  Cir- 
cuit Judges,  and  Sessions,  District  Judge. 

Messrs.  W.  B.  Miller  and  Lnsk  Si 
Thompaon,  for  plaintiff  in  error; 

A  person  in  charge  of  electric  cars  must 
be  on  the  lookout  at  all  times  for  vehicles 
and  pedestrians  on  the  street,  and  must  not 
move  at  such  a  high  rate  of  speed  as  will 
endanger  the  lives  of  persons  on  the  street 

Southern  Electric  R.  Co.  v.  Hagemaa,  67 
0.  C.  A.  348,  121  Fed.  262. 

He  must  have  the  car  under  such  control 


Note.  —  The  question  whether  voluntary 
intoxication  serves  to  interrupt  or  terminate 
one's  negligence  so  as  to  admit  the  applica- 
tion of  the  doctrine  of  last  clear  chance 
where  the  danger  was  not  actually  dis- 
covered, but  would  have  been  if  the  defend- 
ant had  performed  its  duty,  is  discussed  in 
the  note  to  Little  Rock  R.  t  Electric  Co.  v. 
Billings,  31  L.R.A.(N.S.)  1031;  and  see 
later  case,  Herrick  v.  Washington  Water 
Power  Oo.  48  KR.A.(N.S.)  640. 
L.R,A.1917C. 


Many  other  phases  of  the  doctrine  of  last 
clear  &ance  are  treated  in  notes  that  may 
be  found  by  consulting  the  Indexes  to  L.R^. 
Notes  under  the  title  "Negligence,**  subtitle, 
"Last  clear  chance ;  humanitarian  doctrine." 

The  general  subject  of  intoxication  as  af- 
fecting negligence  is  considered  in  the  notes 
to  Kingston  v.  Ft.  Wayne  ft  E.  R.  Co.  40 
L.R.A.  131:  Mcintosh  v.  Standard  Oil  Co. 
47  L.R.A.(N.S.)  730;  and  Anderson  ▼.  Mis- 
souri P.  R,  Co.  L.ILA.1916F,  101. 
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ma  to  admit  of  its  being  stopped  alter  he 
fleee  an  obstruction  ahead  ol  him. 

Robinson  t.  Louisville  R.  Co.  50  C.  C.  A. 
357,  112  Fed.  484;  West  Constr.  Co.  ▼. 
White,  130  Tenn.  520,  372  S.  W.  301;  Gil- 
more  Y.  Federal  Street  &  P.  Valley  Pass.  R. 
Co.  153  Pa.  31,  34  Am.  St.  Rep.  082,  25 
Atl.  651;  Currie  y.  Consolidated  R.  Co.  81 
Conn.  383,  71  Atl.  356. 

Negligence  on  the  part  of  plaintiff  will 
not  exonerate  the  defendant,  and  disentitle 
the  plaintiff  to  recover,  if  it  be  shown  that 
the  defendant  might,  by  the  exereise  of  rea- 
sonable care  and  prudence,  have  avoided  the 
consequences  of  plaintiff's  negligence. 

Daviea  ▼.  Mann,  10  Mees.  &  W.  546,  152 
Eng.  Reprint,  588,  12  L.  J.  Ezch.  N.  S.  10, 
6  Jur.  054,  19  Eng.  Rul.  Cas.  190;  Inland 
&  S.  Coasting  Co.  v.  Tolson,  130  U.  S.  551, 
85  L.  ed.  270,  11  Sup.  Ct.  Rep.  653;  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  36  L. 
ed.  485,  12  Sup.  Ct.  Rep.  679,  12  Am.  N^. 
Cas.  659. 

If  the  motorman  saw,  or  by  vigilant  look- 
out could  have  seen,  plaintiff  in  a  place  of 
danger  in  time  to  stop  the  car  and  prevent 
the  collision,  and  he  failed  to  do  so,  this 
would  be  negligence  on  the  part  of  ttte 
motorman,  and  would  make  the  defendant 
liable  for  the  resulting  injury. 

Turnbull  ▼.  New  Orleans  &  0.  R.  Ck>.  57 
C.  C.  A.  161,  120  Fed.  783;  Texas  &  P.  R 
Co.  V.  Nolan,  11  C.  C.  A.  202,  23  U.  8.  App. 
443,  62  Fed.  552;  Philadelphia  k  R.  R.  Co. 
V.  Klutt,  78  C.  C.  A.  508,  148  Fed.  818; 
G&rside  v.  New  York  Ttansp.  Co.  146  Fed. 
588 ;  Illinois  C.  R.  Co.  ▼.  O'Neill,  100  C.  C. 
A.  658,  177  Fed.  328;  Middlesex  ft  B.  Street 
R.  Co.  V.  Egan,  131  C.  C.  A.  53,  214  Fed. 
747;  Citizen's  Street  R.  Co.  ▼.  Dan,  102 
Tenn.  320,  52  S.  W.  177;  Memphis  Street 
R.  Co.  V.  HAynes^  112  Tenn.  712,  81  S.  W. 
374;  Murphy  v.  Wabash  R.  Co.  228  Mo.  56, 
128  S.  W.  481;  Pickett  v.  Wilmington  &  W. 
R.  Co.  117  N.  C.  616,  80  L.R.A.  257,  53  Am. 
St.  Rep.  611,  23  8.  £.  264;  Edgerly  v.  Union 
Street  R.  Co.  67  N.  H.  312,  36  Atl.  558;  Me- 
elanahan  v.  Vicksburg,  S.  A;  P.  R.  Co.  Ill 
La.  781,  35  So.  902;  McGuire  v.  Vicksburg, 
8.  4  P.  R.  Co.  46  La.  Ann.  1543,  16  So.  457 ; 
Herrick  v.  Washington  Water  Power  Co. 
75  Wash.  149,  48  L.R.A.(N.S.)  640,  134 
Pac.  934;  Paseamaneck  v.  jLouisvilie  R.  Co. 
98  Ky.  195,  32  S.  W.  620,  11  Am.  Neg.  Cas. 
612;  Levy  v.  Dry  Dock  R.  Co.  ^5  N.  Y. 
8upp.  69;  Stringer  v.  Frost,  116  Ind.  477, 
2  L.R.A.  614,  9  Am.  St.  Rep.  875,  19  N.  £. 
331;  Summers  v.  Bergner  Brewing  Co^  143 
Pa.  114,  24  Am.  St.  Rep.  518,  22  Atl.  707; 
Sykes  v.  Lawlor,  49  Cal.  236;  Riedel  v. 
Wheeling  Traction  Co.  69  W.  Va.  18,  71  S. 
E.  174. 

TKe  mere  fact  that  a  man  is  drunk  and 


aervanta  of  a  street  car  company  in  falling 
to  observe  for  his  protection  such  precautions 
as  or  all  of  the  precautions  that  may  be  pos- 
sible under  the  circumstances;  his  helpless 
condition  necessitating  a  greater  degree  of 
care  for  his  safety. 

Tennessee  C.  R.  Co.  v.  Binkley,  127  Tenn. 
77,  153  S.  W.  59,  4  N.  C,  C.  A.  741. 

Although  plaintiff  might,  by  the  exercise 
of  ordinary  care,  have  avoided  exposing  him- 
self to  the  injury,  yet  this  will  not  prevent 
him  from  recovering  damages  from  defend* 
ant  if  the  latter  either  discovered  his  ex- 
posed position  in  time,  or  might,  by  the 
exercise  of  ordinary  care,  have  discovered 
it  in  time,  by  the  exercise  of  like  ordinary 
care^  to  avoid  injuring  him. 

1  Thomp.  Neg.  §§  232,  239;  Robinson  ▼. 
Louisville  R.  Co.  60  C.  C.  A.  357,  112  Fed. 
484;  Baltimore  &  O.  R.  Co.  v.  Anderson,  29 
C.  C.  A.  235,  56  U.  8.  Afq).  187,  85  Fed. 
413;  Herrick  v.  Washington  Water  Power 
Co.  75  Wash.  149,  48  L.RjV.(N.S.)  640,  134 
Pac.  934;  Pickett  v.  Wilmington  &  W.  R. 
Co.  117  N.  C.  616,  30  L.R.A.  257,  53  Am. 
St.  Rep.  611,  23  S.  £.  264;  Toledo  Traetion 
Co.  V.  Cameron,  69  C.  C.  A.  28,  137  Fed.  48. 

Plaintiff,  drunk  to  insoisibility,  and  lying 
upon  defendant's  street  car  track,  can  re- 
cover, provided  the  motorman,  by  the  exer« 
cise  of  reasonable  care,  should  have  dis^ 
covered  his  position  ol  danger  in  time  to 
stop  the  car  and  avoid  the  injury. 

1  Beven,  Neg.  pp.  11,  137;  Webb's  Pol« 
lock,  Torts,  p.  576. 

Where  defendant's  motorman  was  negli* 
gent  in  failing  to  keep  a  proper  lookout, 
and  ran  over  plaintiff,  his  position  on  the 
track  would  be  a  mere  condition,  and  not  a 
contributing  cause  to  the  injury,  and  would 
not  bar  a  recovery. 

Middlesex  &  B.  Street  R.  Co.  v.  Egan,  131 
C.  C.  A.  53,  214  Fed.  747 ;  Herrick  v.  Wash* 
ington  Water  Power  Co.  75  Wash.  149^  48 
LJt.A.(N.S.)   640,  134  Pac.  934. 

Messrs.  Brown,  Spnfloek,  A  Brown, 
for  defendant  in  error: 

When  a  person  is  wrongfully  upon  the 
track  of  a  railway  company  it  can  only  be 
held  for  such  negligence  causing  an  accident 
aa  occurred  after  its  agent  became  aware  of 
plaintiff's  exposed  condition;  and  there  is 
no  duty  imposed  upon  its  agent  to  keep  a 
lookout  for  a  sleeping  man  upon  its  tracks, 
beeauee  of  a  presumption  that  no  one  will 
be  so  grossly  negligent  in  courting  death, 
and  because  such  use  of  a  railway  track  is 
improper  and  unlawful. 

Newport  News  &  M.  Valley  Co.  v.  Howe. 
8  C.  C.  A.  121,  6  U.  S.  App.  172,  52  Fed. 
362;  Kansas  City,  Ft.  8.  &  M.  R.  Co.  v. 
Cook,  28  L.RJL  181,  13  C.  C.  A.  364,  31 
U.  8.  App.  277,  66  Fed.  115;  Baltimore  k  O. 


asleep  in  the  street  does  not  justify  the    R.  Co.  v.  Anderson,  29  C.  C.  A.  235,  56  U. 
L.Rjk.l917C.  30 
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S.  App.  137,  85  Fed.  413;  Baltimore  &  O. 
R.  Co.  V.  Hellenthal,  31  C.  C.  A.  414,  60  U. 
S.  App.  156,  88  Fed.  116. 

The  application  of  the  rule  that  the  agents 
of  a  railroad  or  street  railway  company  are 
chargeable  with  the  duty  of  seeing  that 
which,  by  the  exercise  of  ordinary  care, 
should  be  seen,  is  limited  to  cases  where  the 
party  injured  is  upon  tracks  at  a  place 
where  such  party  is  authorized  to  use  them. 

Toledo  Traction  Co.  v.  Cameron,  69  C. 
C.  A.  28,  137  Fed.  48;  Robinson  v.  Louis- 
ville R.  Co.  60  C.  C.  A.  357,  112  Fed.  484; 
Gilbert  v.  Erie  R.  Co.  38  C.  C.  A.  408,  97 
Fed.  747 ;  New  York,  N.  H.  &  H.  R.  Co.  v. 
Kelly,  35  C.  C.  A.  571,  93  Fed.  745;  St. 
Louis  &  S.  F.  R.  Co.  v.  Bennett,  16  C.  C. 

A.  300,  32  U.  S.  App.  621,  69  Fed.  525; 
Little  Rock  R.  &  Electric  Co.  v.  Billings, 
31  L.R.A.(N.S.)  1031,  98  C.  C.  A.  467,  173 
Fed.  903,  19  Ann.  Cas.  1173 ;  Chunn  v.  City 
&  Suburban  R.  Co.  207  U.  S.  309,  52  L.  ed. 
222,  28  Sup.  Ct.  Rep.  63;  Grand  Trunk  R. 
Co.  V.  Ives,  144  U.  S.  408,  36  L.  ed.  485,  12 
Sup.  Ct.  Rep.  679,  12  Am.  Neg.  Cas,  659; 
Vizacchero  v.  Rhode  Island  Co.  26  R.  I. 
392,  69  L.R.A.  188,  59  Atl.  105;  Todd  v. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  135  Tenn. 
92,  L.R.A.1916E,  556,  185  S.  W.  62;  Rich- 
mond Traction  Co.  v.  Martin,  102  Va.  209, 
46  S.  E.  886. 

Where  the  negligence  of  the  plaintiff  con- 
tinues up  to  the  very  moment  of  the  injury, 
and  is,  therefore,  contemporaneous  and  con- 
current with  the  negligence  of  the  defend- 
ant, the  doctrine  of  last  clear  diance  can- 
not properly  be  applied.  In  order  to  make 
this  rule  operative,  the  defendant's  negli> 
gence  must  have  intervened  or  continued 
after  the  negligence  on  the  part  of  the 
plaintiff  had  terminated. 

Denver  City  Tramway  Co.  v.  Cobb,  90 
C.  C.  A.  459,  164  Fed.  43 ;  St.  Louis  &  S.  F. 
R.  Co.  V.  Summers,  97  C.  C.  A.  328,  173 
Fed.  358;  Iowa  C.  R.  Co.  v.  Walker,  121 
C.  C.  A.  579,  203  Fed.  685 :  Little  Rock  R. 
Co.  V.  Billings,  173  Fed.  903;  Dunworth  v. 
Grand  TVunk  Western  R.  Co.  62  C.  C.  A. 
225,  127  Fed.  307 ;  Drown  v.  Northern  Ohio 
Traction  Co.  76  Ohio  St.  234,  10  L.R.A. 
(N.S.)  421,  118  Am.  St.  Rep.  844,  81  N. 
E.  326;  Butler  v,  Rockland,  T.  &  C.  Street 

B.  Co.  99  Me.  149,  106  Am.  St  Rep.  267, 
58  Atl.  775;  Texas  &  N.  O.  R.  Co.  v.  Mc- 
Donald,  99  Tex.  207,  88  S.  W.  201 ;  Grigsby 
V.  Bratton,  128  Tenn.  603,  163  S.  W.  804; 
Todd  V.  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
135  Tenn.  92,  L.R.A.1916E,  555,  185  S.  W. 
62. 

The  fact  that  plaintiff  had  impaired  his 
ability  to  take  care  of  himself  cannot  affect 
the  case,  and  he  will  not  be  permitted  to 
plead  and  prove  his  own  voluntary  intoxica- 
tion, to  his  profit. 
L.R.A.1917C. 


Little  Rock  R.  k  Electric  Co.  v.  Billings, 
31  L.R.A.(N.S.)  1031,  98  C.  C.  A.  467,  173 
Fed.  902,  19  Ann.  Cas.  1173;  Vizacchero  v. 
Rhode  I^and  Co.  26  R.  I.  392,  69  L.R.A. 
188,  59  Atl.  105;  McKillop  v.  Duluth  Street 
R.  Co.  53  Minn.  532,  56  N.  W.  739 ;  Keeshan 
V.  Elgin,  A.  &  S.  Traction  Co.  229  III.  533, 
82  N.  E.  360;  Houston  &  T.  C.  R.  Co.  v. 
Sympkins,  54  Tex.  615,  38  Am.  Rep.  632; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wilkerson, 
46  Ark.  513. 

Sessions,  District  Judge,  deliveted  the 
opinion  of  the  court: 

On  May  27,  1913,  plaintiff  went  from  his 
home  in  Arkansas  to  Chattanooga,  Tennes- 
see, to  attend  a  Confederate  reunion.  Dur- 
ing the  day  he  became  intoxicated  to  such 
an  extent  that  after  0  or  10  o'clock  in  the 
evening  he  was  unconscious  of  his  surround- 
ings and  actions.  About  1  o'clock  the  next 
morning,  while  in  a  drunken  stupor,  he 
was  lying  across  the  railway  track  in  a 
public  street  of  Chattanooga  when  he  was 
struck  by  one  of  the  defendant's  street  cars 
and  seriously  injured.  The  street  where  the 
accident  occurred  was  in  a  thickly  popu- 
lated part  of  the  city,  and  was  used  by  many 
people  and  vehicles  in  the  daytime,  but  upon 
that  occasion,  as  was  usually  the  case  at 
that  early  hour  in  the  morning,  was  prac- 
tically deserted.  No  one  saw  plaintiff  go 
upon  the  railway  track,  and  there  was  no 
testimony  tending  to  show  when  he  lay 
down  in  the  street.  No  eyewitness  to  the 
collision  was  found  or  called,  except  the 
motorman. 

After  denying  defendant's  request  for  a 
directed  verdict  in  its  favor,  the  trial  judge 
submitted  the  case  to  the  jury  upon  the 
theory  that  the  defendant  could  be  held 
liable  only  in  case  its  motorman  was  guilty 
of  actionable  negligence  after  he  actually 
discovered  plaintiff  in  a  position  of  peril. 
The  issue  presented  in  the  lower  court  and 
here  is  sharply  defined  by  one  of  plaintiff's 
requests  to  charge,  which  was  refused,  and 
by  the  general  instructions  given  to  the 
jury.  The  request  which  was  refused  is  as 
follows:  "Plaintiff  is  entitled  to  recover  if 
defendant,  through  its  motorman,  failed  to 
exercise  ordinary  care  and  caution  to  dis- 
cover plaintiff  and  his  perilous  position  on 
the  track,  provided  the  weight  of  the  evi- 
dence shgws  that,  by  the  exercise  of  ordi- 
nary care  and  caution,  such  motorman 
might  have  discovered  plaintiff  and  his 
perilous  position  and  thereby  have  aroided 
the  accident " 

The  following  excerpt  from  the  charge 
fairly  represents  and  typifies  the  instruc- 
tions which  were  given :  "The  general  public 
has  a  ri^t  in  the  streets  of  the  city ;  ii  has 
a  right  to  use  the  streets  of  the  city  as  a 
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public  highway,  but  tiiat  does  not  cany  witli 
it  the  right  to  use  the  tracks  aa  the  plaintiff 
waa  UBing  them.  He  was  not  using  the 
track  as  a  highway,  but  he  was  using  it  to 
He  down  upon, — which  is  an  unauthorized 
use, — and  not  using  it  as  a  highway.  I 
charge  you  that,  under  the  undisputed  facts, 
the  plaintiff  using  that  track  in  this  way, 
there  is  no  liability  in  this  case  unless  the 
greater  weight  of  the  evidence,  the  greater 
weight  of  all  the  evidence,  shows  that  the 
motorman  of  the  defendant's  car  failed  to 
take  due  care  to  prevent  the  accident  and 
injury  to  this  plaintiff  after  he  actually  dis- 
covered the  plaintiff  on  the  track  ahead  of 
the  car  and  could  tell  or  had  reason  to  sus- 
pect that  it  was  a  human  being  on  the  traek 
in  a  position  of  danger.  A  street  railway 
company  is  required  by  law  to  keep  a  look- 
out for  people  liable  to  use  the  highway  for 
lawful  purposes.  It  is  not  required  by  law 
to  keep  a  lookout  for  people  that  are  using 
the  track  as  a  bed,  as  this  plaintiff  prac- 
tically was  doing,  and  even  if  you  should 
be  of  the  opinion  that  the  motorman  could 
have  seen  the  man  further  than  he  did,  that 
would  not  carry  any  liability  on  the  part  of 
the  defendant,  as  it  owed  him  no  duty  to 
keep  a  lookout  when  he  waa  using  the  track 
in  this  manner." 

If  plaintiff  had  been  making  a  proper  and 
rightful  use  of  the  street  at  the  time  of  the 
accident,  and  his  own  contributory  negli* 
genes  had  not  continued  until  he  was  in- 
jured, he  wouM  have  been  entitled  to  the 
instruction  which  he  requested,  and  which 
was  refused.  It  is  well  settled  that  one 
who  is  injured  by  a  railroad  train  at  a 
highway  crossing,  or  by  a  street  car  in  a 
street^  may  recover  for  such  injury,  not- 
withstanding his  own  initial  or  preceding 
contributory  negligence  in  exposing  him- 
self to  danger,  provided  he  is  using  the 
street  or  highway  at  the  time  for  a  proper 
and  Intimate  purpose  and  his  negligence 
has  terminated;  and  provided,  further,  that 
the  driver  of  the  engine  or  street  car,  by  the 
exercise  of  reasonable  care  and  diligence, 
could  have  discovered  his  peril  in  time  to 
avoid  and  prevent  the  accident.  Robinson 
▼.  Louisville  R.  Co.  (0.  C.  A.  0)  50  C.  0.  A. 
367,  112  Fed.  484;  Gilbert  v.  Erie  R.  Co. 
(C.  C.  A.  6)  38  C.  C.  A.  408,  97  Fed.  747; 
Toledo  Traction  Co.  v.  Cameron  (C.  C.  A. 
«)  69  C.  C.  A.  28,  137  Fed.  48-^(8;  Tutt  v. 
Illinois  C.  R.  Co.  (C.  C.  A.  0)  44  C.  C.  A. 
320,  104  Fed.  741;  Baltimore  k  O.  R.  Co. 
▼.  Anderson  (C.  O.  A.  6)  29  O.  0.  A.  285, 
85  Fed.  418;  Illinois  C.  R.  Co.  v.  O'Neill 
<C.  C.  A.  6)  100  C.  C.  A.  668,  177-  Fed.  328. 

On  the  o^er  hand,  it  is  equally  well  set- 
tled that  one  who  makes  such  an  improper, 
wrongful,  or  unlawful  use  of  a  street  or 
railroad  track  as  to  become  a  trespasser 
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thereon,  and,  in  so  doing,  places  himself  in 
a  position  where  he  is  likely  to  come  into 
collision  with  a  passing  train  or  car,  can* 
not  recover  for  injuries  so  received,  unless 
those  in  charge  of  the  train  or  street  car, 
by  the  exercise  of  reasonable  care  and  dili- 
gence after  the  discovery  of  his  peril,  might 
have  avoided  the  accident.  Newport  News 
k  M.  Valley  Co.  v.  Howe  (C.  C.  A.  6)  3 
C.  C.  A.  121,  6  U.  S.  App.  172,  52  Fed.  362; 
Baltimore  ft  O.  R.  Co.  v.  Hellenthal  (C. 
C.  A.  6)  31  C.  C.  A.  414,  60  U.  S.  App.  156, 
88  Fed.  116;  Kansas  City,  Ft.  8.  &  M.  R.  Co. 
V.  Cook  (C.  C.  A.  6)  28  L.R.A.  181,  13  C. 
C.  A.  364.  31  U.  8.  App.  277,  66  Fed.  116; 
New  York,  N.  H.  k  H.  R.  Co.  v.  Kelly  (C. 
C.  A.  2)  35  C.  C.  A.  571,  03  Fed.  745; 
Denver  City  Tramway  Co.  v.  Cobb  (C.  C. 
A.  8)  90  C.  C.  A.  459,  164  Fed.  41^3; 
Little  Rock  R.  k  Electric  Co.  v.  Billing^ 
(C.  C.  A.  8)  31  L.RJ^.(N.S.)  1031,  98  C. 
C.  A.  467,  173  Fed.  903,  19  Ann.  Cas.  1173, 
and  110  C.  C.  A.  80,  187  Fed.  960;  Chunn 
v.  City  k  Suburban  R.  Co.  207  U.  S.  302- 
309,  52  L.  ed.  219-222,  28  Sup.  Ct.  Rep.  68; 
St.  Louis  k  S.  F.  R.  Co.  v.  Summers  (C. 
C.  A.  8)  97  C.  0.  A.  328,  173  Fed.  358; 
Iowa  C.  R.  Co.  V.  Walker  (C.  C.  A.  8)  121 
C.  C.  A.  579,  203  Fed.  685;  Dnnworth  ▼. 
Grand  Trunk  Western  R.  Co.  (C.  C.  A.  7) 
62  C.  C.  A.  225,  127  Fed.  307. 

City  streets  are  reserved  and  dedicated 
to  the  publie  for  the  primary  purpose  of 
travel  thereon,  either  on  foot  or  in  vehicles, 
and,  in  the  exercise  and  enjoyment  of  the 
rights  so  conferred,  every  person  is  entitled 
to  the  fullest  measure  of  protection  which 
the  law  affords.  But,  in  this  instance,  plain- 
tiff was  not  using  the  street  for  that  or 
any  other  legitimate  purpose.  It  goes  with- 
out saying  that  to  lie  down  upon  the  street 
in  front  of  an  approaching  car,  or  upon  a 
track  where  cars  are  expected  to  and  must 
run,  is  an  act  of  gross  negligence.  Upon 
reason  and  authority,  it  is  undeniable  that, 
if  plaintiff,  while  sober  and  in  the  posses- 
sion of  all  his  faculties,  had  voluntarilv  lain 
down  upon  the  street  railroad  track  and 
had  consciously  remained  in  that  position 
until  he  was  struck  by  the  car,  or  had  gone 
to  sleep  after  knowingly  putting  himself  in 
the  place  of  danger,  his  contributory  negli- 
gence would  have  continued,  and  would  have 
precluded  recovery  for  the  injuries  which 
he  sustained.  Does  his  intoxication  change 
the  rule,  and  relieye  hhn  from  the  conse- 
quences of  his  own  wrongful  conduct?  "The 
condition  produced  by  intoxication,  being 
voluntary,  does  not  relieve  the  person  in- 
jured from  the  necessity  of  -exercising  ordi- 
nary care  to  avoid  injury,  required  under 
like  circumstances  of  a  sober  man."  29 
Cyc.  634,  and  cases  there  cited.  In  a  case 
similar  to  the  present  one  in  many  par- 
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ticulars  (I/lttle  Rock  R.  &  Electric  Co.  v. 
Billings,  31  L.R.A.(N.S.)  1031,  98  C.  C.  A. 
467,  173  Fed.  903,  19  Ann.  Cas.  1173,  and 
110  C.  C.  A.  80,  187  Fed.  960)  the  circuit 
court  of  appeals  of  the  eighth  circuit  thus 
clearly  and  tersely  stated  the  general  rule 
upon  this  subject:  "The  undisputed  evi- 
dence shows  plaintiff  was  intoxicated  when 
the  injury  occurred  to  him.  From  the  fact 
that  he  was  an  electrical  worker  employed 
by  the  Rock  Island  Railway  Company  as 
lineman,  and  from  all  the  other  facts  and 
circumstances  in  the  case,  it  is  undisputed 
this  state  of  intoxication  was  brought  by 
plaintiff  on  himseM  by  his  voluntary  act. 
He  was  therefore  chargeable  with  the  result 
of  his  acts,  deemed  by  the  law  to  constitute 
contributory  negligence,  in  the  same  degree 
and  to  the  same  extent  as  though  he  had 
been  and  remained  duly  sober.  McKillop 
V.  Duluth  Street  R.  Co.  63  Minn.  632,  66  N. 
W.  739;  Rollestone  v.  Cassirer,  3  Ga.  App. 
161,  59  S.  E.  442;  Keeshan  v.  Elgin,  A.  & 
S.  Traction  Co.  229  III.  633,  82  N.  E.  360; 
St.  Louis,  I.  M.  &  S.  R.  Co.  r.  Wilkerson, 
46  Ark.  513.  While  one  who,  from  the  ex- 
cessive use  of  intoxicating  liquors,  brings 
on  himself  such  a  condition  of  permanent  im- 
becility or  idiocy  as  to  thereafter  render 
his  acts  done  wholly  involuntary  may  be 
regarded  in  law  with  the  same  favor  as  he 
who,  by  the  operation  of  natural  laws,  is 
born  or  becomes  an  idiot  or  a  lunatic,  yet 
men  who  voluntarily  'put  an  enemy  in  their 
mouths  to  steal  away  their  brains'  must 
and  will  in  law  be  held  to  the  same  high 
degree  of  care  for  their  personal  safety  as 
though  they  had  not  voluntarily  made 
themselves  drunk.  In  other  words,  a  man 
will  not  be  permitted  to  plead  and  prove 
his  own  voluntary  self-intoxication  to  his 
profit.  Therefore,  in  so  far  as  plaintiff 
alone  is  concerned,  his  conduct  in  coming 
and  remaining  on  the  track  of  defendant  at 
the  time^  in  the  manner,  and  at  the  place 
he  did,  must  be  viewed  in  the  same  light 
as  though  he  had  not  intoxicated  himself, 
but  had  remained  duly  sober ;  and  his  plead- 
ing and  proof  of  voluntary  intoxication  in 
this  case  will  not  avail  to  excuse  him  in  the 
doing  of  any  act  which  would  have  consti- 
tuted negligence  on  hie  part  had  he  re- 
mained sober." 

In  Winfrey  v,  Missouri,  L.  A  T.  R.  Co. 
(C.  C.  A.  8)  114  C.  C.  A.  218,  194  Fed. 
808-816,  the  same  court,  speaking  of  a 
drunken  man  who  had  alighted  from  a 
train,  and,  instead  of  leaving  the  tracks 
with  other  pUssengere,  had  remained  there- 
on until,  twenty  minues  later,  he  was  struck 
by  another  train,  said:  "A  drunken  man 
must  be  held  to  the  consequences  of  that 
conditioti.  Otherwise  a  premium  is  put 
upon  misbehavior.  If  he,  by  voluntarily 
L.RA.1917C. 


,  rendering  himself  unable  to  care  for  himself, 
can  invite  injury  and  recover  from  another, 
ignorant  of  his  condition,  therefore,  notwith- 
standing his  own  direct  contribution  to  the 
cause  of  it,  the  sober  and  careful  man  is 
put  to  a  disadvantage  in  such  cases.  This 
seems  and  is  unreasonable." 

In  the  same  case  the  court  quotes  with 
approval  the  following  language  found  in 
Beach  on  Contributory  Negligence:  "Drunk- 
enness will  never  excuse  one  for  a  failure 
to  exercise  the  measure  of  care  and  pru- 
dence which  is  due  from  a  sober  man  under 
the  same  circumstances.  Men  must  be  con- 
tent, especially  when  they  are  trespassers, 
to  enjoy  the  pleasures  of  intoxication  cum 
periculis." 

It  does  not  appear  that  in  either  of  the 
cases  above  cited  the  injured  person  was  so 
drunk  as  to  be  completely  unoonscioiis  and 
insensible.  Some  courts  have  adopted  what 
is  termed  the  "humanitarian"  doctrine  that 
the  negligence  of  an  intoxicated  person  cul- 
minates and  terminates  with  insensibility 
and  unconsciousness,  and,  in  consequence, 
have  held  that  one  so  intoxicated  is  not 
guilty  of  continuing  his  oontribvtory  negli- 
gence, so  as  to  preclude  recovery  for  an  in- 
jury attributable  to  the  subsequent  negli- 
gence of  another.  This  doctrine  necessarily 
recognizes  degrees  in  intoxication,  and 
hence  in  culpability,  as  measuring  respon- 
sibility for  one's  own  misconduct.  Other 
courts,  adh\ering  to  the  long-established  rule 
that  voluntary  intoxication,  whatever  its 
degree,  does  not  excuse  and  does  not  relieve 
from  the  oonsequenees  of  negligence,  or  even 
crinse  not  involving  conscious  criminal  inte&t, 
have  repudiated  this  doctrine,  and  have  re- 
fused to  recognize  any  different  standard 
or  measure  of  conduct  for  a  drunken  man, 
though  imoonscious,  than  for  a  sober  man. 
Whatever  may  be  the  rule  here  or  else- 
where when  the  question  involved  is  merely 
one  of  negligence,  and  not  wrongdoing  in  the 
nature  of  a  trespass,  this  court,  as  pointed 
out  by  the  trial  judge  in  denying  defendant's 
motion  for  a  directed  verdict,  and  as  ap- 
pears from  its  decisions,  above  cited,  is  com- 
mitted to  the  doctrine  that  the  employees 
of  a  railroad  company^  operating  its  trains 
and  ears,  owe  no  duty  to  a  trespasser  upon 
the  railway  tracks  to  keep  a  lookout  for 
him,  and  that  their  only  duty  toward  him 
is  to  exercise  due  care  not  to  injure  him 
after  the  discovery  of  his  peril. 

Was  plaintiff  a  trespasser  upon  defend- 
ant's railway  tracks,  or  was  his  position 
upon  the  tracks  at  the  time  of  his  injury 
so  analogous  to  that  of  a  trespasser  that 
the  rules  governing  liability  to  the  latter 
should  be  spplied  to  him  T  Ko  one  will  ques- 
tion that  an  intoxicated  man  who  wanders 
from  the  sidewalk  of  a  public  street  upon 
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Adjoining  private  premisee  and  lies  down 
it  a  trespasser,  and  continuee  to  be  a  tres- 
paaeer  as  long  a«  he  remains  there^  regard- 
leas  of  the  degree  of  his  intoxication.  If 
a  drunken  man  leaves  the  highway  at  a 
crossing,  and  while  upon  the  railroad  track 
lies  down  and  goes  to  sleep,  he  is  a  tres- 
passer, and  his  right  to  recover  for  injuries 
sustained  while  in  that  position  is  solely 
that  of  a  trespasser.  New  York,  N.  H.  A 
H.  R.  Co.  V.  KeUy  (C.  C.  A.  2)  35  C.  C.  A. 
571,  93  Fed.  745.  A  pedestrian  upon  a 
highway  at  a  railroad  crossing  under  some 
circumstances  may  be  a  trespasser.  Kelly 
V.  Michigan  C.  R.  Co.  65  Mich.  186-191,  8 
Am.  St.  Rep.  876,  31  N.  W.  904.  There 
is  direct  authority  for  holding  that  a  drunk- 
en man  who  lies  down  in  the  street  upon  a 
street  railway  track  is  a  trespasser.  Scates 
y.  Rapid  Transit  R.  Co.  —  Tex.  Civ.  App. 
— ,  171  S.  W.  503.  The  right  to  be  upon 
a  public  street  does  not  carry  with  it  a 
license  or  privilege  to  use  the  street  for 
purposes  other  than  those  fairly  incidental 
to  travel.    The  boundaries  of  the  right  are 


the  limits  of  the  privilege.  One  who  exceeds 
the  limits  of,  or  abuses  or  misuses,  his  right- 
ful privilege,  and,  in  so  doing,  infrii^es  or 
encroaches  upon  the  property  and  property 
rights  of  another,  is,  to  the  extent  of  such 
infringement  or  encroachment,  as  much  a 
trespasser  as  he  would  be  if  he  were  doing 
the  same  thing  without  license  of  any  kind 
or  character.  A  street  railway  company 
owns  its  tracks,  though  located  in  a  street, 
and  is  entitled  to  operate  its  oars  thereon 
without  unlawful  or  wrongful  obstruction, 
and  without  interference,  except  such  as 
necessarily  results  and  follows  from  the 
rightful  and  legitimate  use  ol  that  portion 
of  the  street  by  the  public.  Upon  plainest 
principles,  the  placing  of  an  obstruction  of 
any  kind,  whether  a  rock,  a  log  of  wood,  or 
a  human  being,  on  a  street  railway  track, 
violates  the  property  rights  of  the  owner 
thereof  and  is  an  act  of  trespass. 

Upon  the  facts  disclosed  by  this  record, 
we  find  no  error  in  the  instructions  to  the 
jury,  and  the  judgment  of  the  lower  court 
is  affirmed. 


ALABAMA    SUPREME    COJJBfr. 

SUPREME  LODGE  OF  THE  WORLD, 
LOYAL  ORDER  OP  MOOSE,  Impleaded, 
etc.,  Appt., 

T. 

THOMAS  P.  KENNY,  Admr.,  etc.,  of  Don- 
ald  A.   Kenny,    Deceased. 

(—  Ala.  — ,  73  So.  61».) 

BeneBt  socAetlee  •*  Injury  In  Initiation 
—  liability. 

1.  The  supreme  body  of  a  fraternal  socie- 
ty which  organizes  .subordinate  lodges  in 
order  to  secure  members,  and  prescribes 
their  ritualistic  work,  which  is  under  the 
supervision  of  one  of  its  own  officers,  is 
liable  for  injury  inflicted  upon  a  candidate 
in  initiating  him  into  the  order. 

For  other  cases,  see  Benevolent  Societies,  II, 
in  Dig.  1-52  N.  8. 

Gbarlty  —  1>eneat  society  —  liability  for 
Injury. 

2.  That  a  fraternal  society  maintains  a 
home  for  the  widows  and  orphans  of  mem- 
bers does  not  prevent  its  being  liable  for 
injury  inflicted  upon  a  candidate  in  the 
attempt  to  initiate  him. 

For  other  eases,  see  Charities,  II,  o,  in  Dig. 
1^2  N.  B. 

Appeal  ««  qnestkms  dlscnssed  In  rap* 
plemental  brief. 

3.  Questions  discussed  for  the  first  time 

Note. —  The  question  of  the  liability  of 
a  benevolent  or  fraternal  society  for  in- 
jury to  a  person  during  initiation  or  expul- 
sion is  discussed  in  the  annotation  follow- 
ing this  case,  post,  476. 
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in  a  supplemental  brief  after  submission  of 
the  cause  will  not  be  considered  by  the  ap- 
pellate court. 

For  other  cases,  see  Appeal  and  Error,  IV.  r, 
in  Dig.  1-52  N.  B. 

(November  16,  1916.) 

APPEAL  by  defendant  Supreme  Lodge 
from  a  judgment  of  the  City  Court  of 
Birmingham  against  it,  and  in  favor  of  tha 
other  defendants,  in  a  suit  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate, 
alleged  to  have  been  killed  while  being  in- 
itiated as  a  member  of  the  Loyal  Order  of 
Moose.    Affirmed. 

Statement  by  Gardner,  J.t 

Suit  by  plaintiff  (appellee)  as  administra- 
tor of  the  estate  of  Donald  A.  Kenny,  da- 
ceased,  for  the  recovery  of  damages  for  the 
death  of  intestate,  who  is  alleged  to  have 
met  his  death  while  being  initiated  as  a 
member  of  the  Loyal  Order  of  Moose,  The 
intestate,  a  young  man  of  about  twenty- 
three  years  of  age,  applied  for  membership 
in  the  above-named  order  to  the  local  lodge 
of  said  order,  known  as  Birmingham  Lodge 
No.  432,  Loyal  Order  of  Moose.  During  the 
progress  of  the  initiation  of  intestate,  as 
an  applicant  for  membership  in  said  lodge, 
there  were  used  what  are  referred  to  as  "cero 
tain  electrical  stunts,"  one  known  as  the 
"branding  stunt,"  and  the  other  as  the 
''prize  ring."  In  the  "branding  stunt" 
the  victim  was  placed  on  a  board  and,  while 
strapped  there,  a  current  of  eleetricity  was 
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passed  through  him  by  means  of  wires  at- 
tached to  his  ankles,  the  current  being  com- 
pleted by  means  of  another  wire  attached 
to  a  razor  and  applied  to  the  back  of  his 
neck.  The  "prize  ring"  was  a  mat  con- 
taining numerous  wires  interlaced  through- 
out its  entire  surface,  around  which  mat 
were  chains  supported  by  posts;  both  mat 
and  chains  being  charged  with  electricity. 
A  wooden  box  was  placed  on  this  mat,  and 
three  or  four  of  the  candidates  were  placed 
in  the  ring  with  boxing  gloves,  and  instruct- 
ed to  box;  the  electricity  was  then  turned 
on,  and  the  candidates  were  supposed  to 
make  a  scramble  for  the  box,  which  was 
only  large  enough  to  hold  one  at  a  time. 

The  evidence  as  to  the  strength  of  the 
current  varied  and  was  in  conflict.  There 
was  some  evidence  tending  to  show  that 
intestate  was  in  the  "prize  ring,*'  but  much 
of  the  evidence  indicated  that  the  "prize 
ring  stunt,"  on  the  night  intestate  was 
killed,  was  abandoned  before  his  initiation. 
There  was  evidence  tending  to  show  that  he 
was  placed  on  the  branding  board,  and  that 
there  was  a  probability  he  there  received  a 
shock  sufficient  to  cause  hia  death.  There 
was  also  evidence  going  to  show  that  on 
the  same  night  another  applicant  for  mem- 
bership, going  through  the  same  initiation, 
met  his  death  also.  There  was  evidence 
tending  to  show  that  intestate  was  physical- 
ly sound,  and  had  been  so  pronounced,  and 
evidence  for  the  defendant  to  the  contrary. 
There  was  much  evidence  introduced  on  the 
part  of  defendant  tending  to  show  that  the 
current  of  electricity  used  on  that  night 
was  not  sufficient  to  cause  death,  and  was 
in  fact  not  dangerous. 

This  suit  was  brought  against  the  appel- 
lant, the  Supreme  Lodge  of  the  World,  Loy- 
al Order  of  Moose,  a  corporation  organized 
under  the  laws  of  Indiana,  and  also  against 
the  Birmingham  Lodge  No.  432,  Loyal  Order 
of  Moose,  which  was  organized  according 
to  the  constitution  and  by-laws  of  the  'Su- 
preme Lodge,  but  which  was  not  incorpo- 
rated. A  number  of  individuals,  officers  of 
the  lodge,  who  were  present  on  the  night  of 
his  initiation,  were  also  made  parties  de- 
fendant. 

There  were  originally  three  counts  in  the 
complaint;  the  second  and  third,  however, 
being  charged  out  by  the  court,  and  the 
cause  submitted  to  the  jury  on  the  first 
count,  charging  simple  negligence.  The 
court  gave  the  affirmative  charge  in  favor 
of  the  Birmingham  Lodge  No.  432,  Loyal 
Order  of  Moose,  and  also  the  individuals 
who  were  parties  defendant.  The  cause 
was  submitted  to  the  jury,  therefore,  on  the 
question  of  liability  on  the  first  count  of 
the  complaint,  charging  simple  negligence 
as  against  the  Supreme  Lodge  of  the  World, 
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Loyal  Order  of  Moose,  resulting  in  a  judg- 
ment in  favor  of  the  plaintiff  in  the  sura 
of  $18,000,  from  which  judgment  defendant 
prosecutes  this  appeal.  The  first  count  of 
the  complaint  charged,  in  substance,  that 
the  defendants  were  engaged  in  or  about 
initiating  into  the  order,  known  as  the 
•loyal  Order  of  Moose,"  the  plaintiff's  in- 
testate, or  in  or  about  the  administration 
of  certain  rites  or  performances  connected 
or  associated  with  such  initiation;  and  so 
negligently  conducted  themselves  in  refer- 
ence thereto  that,  as  a  proximate  conae- 
quence  of  said  negligence,  the  death  of  in- 
testate was  caused.  The  evidence  further 
tended  to  show  that  the  electrical  apparatus 
used  in  that  lodge  for  initiating  candidates 
was  not  the  property  of  that  lodge,  but  had 
been  borrowed  from  another  lodge  in  the 
city,  of  a  different  order,  and  that  these 
"stunts"  had  been  given  candidates  in  initi- 
ation for  some  several  months  before  this 
accident  happened.  There  was  also  evidence 
to  show  that  a  representative  of  the  Su- 
preme Lodge,  designated  as  ''Supreme  In- 
structor," had  previously  visited  the  Bir- 
mingham Lodge,  had  seen  these  "stunts" 
given  candidates  during  the  initiation,  and 
had  approved  of  same. 

Messrs.  Arthur  H.  Jones,  Allen  & 
Bell,  and  Burgin,  Jenkins,  A  Brown 
for  appellant. 

Messrs.  Harsh,  Harsh,  A  Harsh  for  ap- 
pellee. 

Gardner,  J.,  delivered  the  opinion  of  the 
court : 

Tlie  appellant,  the  Supreme  Lodge  of  the 
World,  Loyal  Order  of  Moose,  is  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Indiana.  The  purposes  of  its  organiza- 
tion are  thus  stated  by  counsel  for  the  ap- 
pellant in  brief:  "It  was  organized  for 
and  its  objects  were  to  organize  subordi- 
nate  lodges  having  ritualistic  ceremonies; 
to  unite  in  bonds  of  fraternity,  benevolence, 
and  charity  all  acceptable  male  persons  of 
good  character;  to  educate  and  improve  its 
members  morally,  socially,  and  intellectu- 
ally ;  to  assist  its  members  in  time  of  need ; 
to  aid  and  assist  the  widows  and  orphans 
of  deceased  members  of  the  order;  to  en- 
courage its  members  in  patriotism  and  obe- 
dience to  the  laws  of  the  country,  and  in  the 
tolerance  of  religion;  and  to  have  and  hold 
such  real  estate  and  personal  property  as 
may  be  necessary  for  the  purposes  of  this 
association.  And,  further,  that  the  Supreme 
Lodge  should  have  the  power  and  authority 
to  prescribe  ritualistic  ceremonies  for  the 
various  subordinate  lodges.  The  officers  of 
the  Supreme  Lodge  were  known  and  desig- 
nated as  follows:     Supreme  Past  Dietator, 
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Supreme  Vice  Dictator,  Supreme  Dictatori 
Supreme  Prelate,  Supreme  Secretary,  Su- 
preme Treasurer,  Supreme  Sergeant  at 
Arms,  Supreme  Inner  Guard,  Supreme  Outer 
Guard,  five  members  of  tbe  Supreme  Coun- 
cil, and  three  Supreme  Trustees,  with  power 
in  the  Supreme  Lodge  to  create  and  fill  such 
other  and  further  offices  as  it  may  deem 
to  the  best  interest  of  the  order.  The  pow- 
er and  authority  of  each  and  every  officer 
of  the  Supreme  Xx>dge  was  specifically  pre- 
scribed and  designated  by  the  by-laws,  rules, 
and  regulations  governing  the  said  Supreme 
Lodge  of  the  World,  Loyal  Order  of  Moose. 
In  accordance  with  the  power,  and  the  pur- 
poses and  objects  for  which  the  said  Su- 
preme Lodge  was  organised,  there  was 
organized  and  existing  a  local  lodge,  known 
as  Birmingham  Lodge  No.  432,  Loyal  Order 
of  Moose,  which  was  organized  according  to 
the  constitution  and  by-laws  and  articles 
of  incorporation  of  the  Supreme  Lodge  of 
the  World,  Loyal  Order  of  Moose." 

The  evidence  tended  to  show  that  the 
Supreme  Lodge  of  the  World,  Loyal  Order 
of  Moose  (hereinafter  referred  to  as  the 
Supreme  Lodge),  had  complete  control  of 
all  the  subordinate  lodges  in  all  matters, 
including  those  relating  to  the  initiation  of 
candidates;  and  there  was  provided  what 
was  known  in  the  order  as  a  ''Supreme  In- 
structor," who  was  appointed  by  the  officer 
known  as  the  "Supreme  Dictator,"  and 
whose  duty  it  was  to  visit  the  various  sub- 
ordinate lodges  and  instruct  them  in  lodge 
work  which  included  ritualistic  work  of  the 
order,  and  to  report  to  the  Supreme  Dictator 
in  r^^rd  to  the  work  of  the  subordinate 
lodges.  The  evidence  shows  that  the  Su- 
preme Instructor,  one  Rogers,  had  visited 
the  local  or  subordinate  lodge  known  as 
Birmingham  Lodge  No.  432  some  several 
weeks  prior  to  the  night  on  which  the  in- 
testate met  his  death,  and  had  seen  and 
approved  the  use  of  the  identical  apparatus 
which  was  used  in  the  initiation  of  candi- 
dates on  the  night  of  the  fatal  accident. 

The  local  lodge  at  Birmingham  was  not  a 
separate  corporation  from  the  Supreme 
Lodge;  but  it  operated  under  a  charter 
from  the  Supreme  Lodge,  and  in  connection 
with  its  lodge  rooms  maintained  clubrooms, 
a  bar  and  cigarette  stand  in  the  clubrooms, 
which  were  run  as  a  financial  proposition, 
and  under  a  special  permit  from  the  Su- 
preme Lodge. 

There  was  evidence  also  showing  that 
one  who  became  a  member  of  the  lodge,  and 
paid  his  montiily  dues,  was  entitled  to  a 
sick  benefit  of  $7  per  week  for  not  exceed- 
ing thirteen  weeks  in  any  one  year,  aad, 
in  case  of  his  death,  to  a  benefit  of  $100; 
and  in  addition  thereto  was  entitled  to  re- 
ceive the  services  of  the  lodge  physician  for 
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himself  and  members  of  his  family.  The 
Supreme  Lodge  prescribes  the  rules  govern- 
ing that  feature  of  the  order,  and,  indeed, 
enacts  all  the  laws  of  the  order.  A  certain 
per  capita  tax  was  required  to  be  paid  to 
the  Supreme  Lodge  by  the  various  subor- 
dinate lodges.  The  following  extracts  from 
the  laws  of  the  Supreme  Lodge  will  give 
some  indication  of  the  authority  of  the  of- 
ficer known  as  the  Supreme  Dictator: 

"And  between  sessions  of  the  Supreme 
Council  have  general  supervision  and  con- 
trol of  the  order,  and  grant  such  dispensa- 
tions as  he  may  consider  for  the  best 
interest  of  the  order,  when  not  inconsistent 
with  the  laws  thereof,  or  when  not  in  con- 
flict with  the  instructions  of  the  Supreme 
Council." 

*'He  may  hear  and  decide  such  complaints 
and  questions  of  law  as  are  submitted  to 
him  in  writing  by  subordinate  lodges  or 
members  thereof,  and  his  decision  upon  all 
questions  so  submitted  shiiil  be  final  and  in 
effect  until  reversed  by  the  Supreme  For- 


um." 

'"When,  in  the  opinion  of  the  Supreme 
Dictator,  the  conditions  of  any  subordinate 
lodge  are  such  as  to  warrant  it,  he  may  sus- 
pend or  revoke  the  charter  of  such  lodge. 
.  .  •  The  Supreme  Dictator  shall  have  full 
power  and  authority  to  suspend  any  officer 
of  the  Subordinate  Lodge,  pending  an  in- 
vestigation of  his  accounts  or  his  actions, 
and  appoint  a  successor  to  aet  during  the 
time  of  such  suspension,  which  suspension 
may  be  continued  until  the  final  disposition 
of  the  cause." 

"He  shall  also  have  the  right  to  appoint 
competent  members  (past  dictators,  if  pos- 
sible) as  Deputy  Supreme  Dictators  for  each 
individual  lodge  when,  in  his  opinion,  such 
appointment  is  desirable,  and  he  shall  per- 
form all  other  duties  prescribed  by  the  Su- 
preme Council  and  execute  the  general  laws 
of  the  order." 

Speaking  of  the  authority  of  the  Su«> 
preme  Instructor,  the  laws  of  the  order 
provide  as  follows:  "He  shall  have  jurisdic- 
tion as  may  be  designated  by  the  Supreme 
Dictator,  or  Supreme  Council,  and  shall 
perform  such  duties  as  the  Supreme  Dicta- 
tor may  designate." 

The  Supreme  Instructor,  hereinbefore  re- 
ferred to,  who  had  visited  tbe  Birmingham 
Local  Lodge  some  time  previous  to  the 
night  of  this  accident,  had  seen  what  is  re- 
ferred to  as  the  "electrical  stunts"  given 
candidates  in  their  initiation,  known  as  the 
"branding  stunt"  and  the  "prize  ring,"  and 
who  had  approved  of  same,  was  introduced 
as  a  witness  upon  this  trial.  Testifying  in 
regard  to  his  authority,  he  said:  "My  au- 
thority as  Supreme  Instructor  which  was 
vested  in  me  by  the  constitution  was  the 
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performance  of  an^  duties  allotted  to  me 
b;^  the  Supreme  Dictator  of  the  Supreme 
Lodge  of  the  World,  Loyal  Order  of  Moose. 
.  .  .  My  duties  ...  as  Supreme  In- 
structor, as  assigned  to  me  by  the  Supreme 
Dictator,  were  to  visit  the  lodges,  to  in- 
struct them  in  ritual  work  where  they  were 
a  little  backward,  make  public  speeches,  in- 
spect the  books  of  all  the  officers,  and  per- 
form such  other  duties  as  he  might  request 
of  me  under  the  constitution  and  by-laws. 
.  .  .  Most  assuredly  my  authority  came 
from  the  Supreme  Dictator  and  he  sent  me 
out  to  examine  the  lodges  and  instruct  them 
in  ritualistic  work,  and  any  other  authority 
that  he  conferred  upon  me  would  be  my  au- 
thority. When  he  would  send  me  out  I 
told  myself  what  to  do;  that  is,  I  had  the 
territory  from  the  Ohio  river  to  the  Gulf 
and  from  the  Atlantic  to  the  Pacific,  and 
sometimes  jump  to  Canada.  My  title  was 
that  of  Supreme  Instructor.  I  am  a  mem- 
ber of  the  Supreme  Lodge  simply  by  having 
served  as  dictator  of  the  Louisville  Lodge 
and  having  the  office  conferred  upon  me  at 
Detroit,  and  I  am  a  member  of  the  Supreme 
Lodge.  When  I  came  to  Birmingham  I  came 
on  official  business.  .  .  .  While  I  was 
traveling,  I  carried  out  my  official  duties. 
...  I  was  visiting  the  lodges  and  repre- 
senting the  Supreme  Dictator  and  acting 
under  his  authority.  ...  I  was  known 
all  over  the  country  as  Supreme  Instructor, 
after  my  first  commission  was  given  me  by 
Brother  Jones  in  1911,  and  when  I  came 
to  Birmingham  in  February,  1913,  I  was 
recognized  by  the  lodge  here  as  Supreme 
Instructor." 

There  was  evidence  tending  to  show  also 
that  the  "organizer''  of  the  lodge,  as  well 
as  the  "deputy  organizer,"  had  witnessed 
the  initiation  ceremony  with  the  electrical 
apparatus  used  on  the  night  of  this  accident. 

The  evidence  discloses  that  there  was  pur- 
chased by  the  Supreme  Lodge  a  body  of 
land  consisting  of  1,000 « acres  near  Aurora, 
Dlinois,  for  the  purpose  of  establishing  a 
vocational  school  where  orphan  children  of 
the  members  of  the  order,  as  well  as  their 
widows,  could  find  a  home.  It  Is  designated 
as  "Mooseheart,"  and  for  its  support  $1  a 
year  is  paid  in  by  each  member  of  the  order. 
The  total  membership  of  the  order  at  the 
time  of  the  trial  was,  as  testified  to,  "about 
660,000  members,  1,616  lodges." 

In  the  original  brief  of  counsel  for  ap- 
pellant, filed  upon  the  submission  of  this 
cause,  there  are  two  features  of  this  case, 
by  way  of  defense  to  this  cause  of  action, 
treated  as  questions  of  prime  importance 
on  this  appeal  and  involving  its  salient 
points.  It  is  first  insisted  that  no  such  re- 
lation existed  between  the  Supreme  Lodge 
and  the  local  lodge  in  the  initiation  of  can- 
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didates  for  membership  as  to  create  the 
relation  of  principal  and  agent,  and  there- 
fore no  liability  could  attach  to  the  appel- 
lant for  any  negligence  on  the  part  of  the 
members  of  the  local  lodge  in  the  initiation 
of  candidates.  It  is  urged  in  brief  that  a 
fraternal  organization,  such  as  the  appel- 
lant, is  to  be  distinguished  from  those 
which  are  known  as  '^mutual  benefit  socie- 
ties," and  that  the  same  rules  applicable  to 
the  one  should  not  apply  to  the  other.  Ba- 
con, Ben.  Soc.  §  130.  While,  in  many  re- 
spects, the  appellant  may  be  purely  &  fra- 
ternal organization,  yet  certain  features  of 
the  order,  hereinbefore  mentioned  as  a  .sick 
and  death  benefit,  and  the  privilege  of  the 
attendance  of  a  physician  in  case  of  sick- 
ness upon  the  member  and  any  of  his  fami- 
ly, would  clearly  indicate  that  it  had  at 
least  some  very  strong  resemblance  to 
mutual  benefit  societies.  However  this  may 
be,  and  without  any  decision  as  to  the 
same,  we  are  of  the  opinion  there  can  be  no 
distinction  as  between  the  two  so  far  as  the 
question  of  principal  and  agent,  under  the 
facts  and  circumstances  here  presented,  is 
concerned.  The  following  quotation  taken 
from  the  case  of  Hardeman  v.  Williams,  169 
Ala.  60,  63  So.  794,  found  in  the  recent  case 
of  Republic  Iron  &  Steel  Go.  ▼.  Self,  192  Ala. 
403,  L.R.A.1916F,  616,  68  So.  828,  succinctly 
states  the  rule  as  recognized  in  this  state: 
"The  principal  is  responsible  for  the  acts 
of  his  agent  done  within  the  scope  of  his 
employment,  and  in  the  accomplishment  of 
objects  within  the  line  of  his  duties,  though 
the  agent  seek  to  accomplish  the  master's 
business  by  improper  or  unlawful  means,  or 
in  a  way  not  authorized  by  the  master,  un- 
known to  him,  or  even  contrary  to  his  ex- 
press direction," 

See  also  Shope  v.  Alabama  Fuel  ft  Iron 
Co.  195  Ala.  312,  70  So.  279. 

The  supreme  court  of  South  Carolina  had, 
in  the  case  of  Mitchell  v.  Leech,  69  S.  C. 
413,  66  L.R.A.  723,  104  Am.  St.  Rep.  811, 
48  S.  E.  290,  presented  for  consideration  a 
very  similar  case.  The  plaintiff  there 
sought  damages  for  injuries  received  while 
being  initiated  into  a  subordinate  camp  of 
the  Woodmen  of  the  World  in  consequence 
of  the  use  of  a  mechanical  goat..  There  the 
Sovereign  Camp  Woodmen  of  the  World  was 
sued,  and  the  question  of  its  liability  for 
the  wrong  of  the  local  camp  in  the  initia- 
tion of  the  plaintiff  into  the  order  appears 
to  have  been  the  question  of  prims  import- 
ance upon  the  appeal.  Many  of  the  provi- 
sions of  the  laws  of  the  Sovereign  Camp  are 
set  out  in  the  opinion  of  the  court,  wherein 
we  also  find  the  following  observation: 
"There  is  nothing  in  the  ritual  of  the  order 
authorising  the  use  of  a  me<Aanical  goat 
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as  a  part  of  the  ceremony  in  the  initiation 
of  a  member." 

The  court  concluded  that  the  subordinate 
camps   were  the   agents   of  the  Sovereign 
Camp,  and  that  the  latter  was  liable  for  the 
torts  of  the  former  committed  in  initiating 
members  into  the  lodge.    We  quote  the  fol- 
lowing from  that  case;     "In  order  to  ac- 
complish the  objects  for  which  the  Sovereign 
Camp  was  organized,  it  was  necessary,  from 
the  very  nature  of  the  business,  to  call  to 
its     assistance     the     services    of    persons 
through  whom  it  might  act,  in  transacting 
the  affairs  of  the  order  in  various  localities. 
It   selected  and  organized  local  lodges  for 
the  purpose  of  meeting  this  necessity.    Not 
only  the  subordinate  camps,  but  the  mem- 
bers as  well,  were  under  the  complete  di- 
rection and  control  of  the  parent  camp,  in 
whose  name  the  benefit  certificates  were  re- 
quired by  the  constitution  to  be  issued;  and, 
when  a  member  died,  payment  of  the  benefit 
certificate  was  to  be  made  by  the  Sovereign 
Camp.    These  facts  show  that,  when  a  per- 
son was  initiated  in  a  local  lodge,  he  be- 
came, to  all  intents  and  purposes,  a  member 
of  the  Sovereign  Camp.     And  they  further 
show,  under  the  authority  of  Black  well  v* 
British  American  Mortg.  Co.  65  S.  C.  118, 
43  S.  £.  395,  that  the  subordinate  camps 
were  the  agents  of  the  Sovereign  Camp.    In 
the  case  just  mentioned  the  court  uses  this 
language:      'The  business  of  the  company 
was    such   as   necessarily   compelled   it    to 
rely  upon  the  work  of  other  parties,  and 
this  necessity  usually  and  naturally  gives 
rise  to  the  employment  of  agents.     When, 
therefore,  this  work  is  done  by  others,  there 
is  a  strong  implication  that  they  are  the 
agents  of  the  parties  receiving  the  benefit 
of  their  services.*    Our  conclusion  that  the 
subordinate  lodge  was  the  agent  of  the  Sov- 
ereign Camp  is  in  harmony  with  the  cases 
of   Supreme  Lodge,  K.  P.  v.  Withers,  177 
U.  S.  260,  44  L.  ed.  762,  20  Sup.  Ct.  Rep. 
611;   Murphy  v.  Independent  Order,  S.  D. 
J.  A.  77  Miss.  830,  50  LJI.A.  Ill,  27  So. 
624 ;  and  Bragaw  v.  Supreme  Lodge,  K.  L.  H. 
128  N.  C.  354,  64  L.R.A.  602,  38  S.  E.  905. 
As   the  subordinate  lodges  were  agents  of 
the   Sovereign  Camp,  the  acts  of  the  local 
camps  were  binding  upon  the  parent  camp, 
if  performed  within  the  scope  of  the  agency, 
even    though    not   authorized   by   the   Sov- 
ereign  Camp.     The  court,   in  the  case  of 
Hutchison  v.  Rock  Hill  Real  Estate  &  Loan 
Co.    66    S.    C.    75,    43    S.    E.    295,    quotes 
with  approval  the  following  language  from 
§  462  of  Story  on  Agency:     *It  is  a  general 
doctrine  of  law  that,  although  the  principal 
is  not  ordinarily  liable   (for  he  sometimes 
is)   in  a  criminal  suit  for  the  acts   or  mis- 
deeds of  his  agent,  unless,  indeed,  he  has 
authorized  or  co-operated  in  them,  yet  he  is 
L.R  JV.1917C.  • 


I  held  liable  to  third  persons  in  a  civil  suit  for 
'  the  frauds,  deceits,  concealments,  misrepre- 
sentations, negligences,  and  other  malfeas- 
ances and  omissions  of  duty  of  his  agent  in 
the  course  of  his  employment,  although  the 
principal  did  not  authorise  or  justify  or 
participate  in,  or,  indeed,  know  of,  such  mis- 
conduct, or  even  if  he  forbade  the  acts  or 
disapproved  of  them.  In  all  sueh  cases  the 
rule  applies,  respondeat  superior;  and  it  is 
founded  upon  public  policy  and  conveniencei 
for  in  no  other  way  could  there  be  any 
safety  to  third  persons  in  their  dealings 
either  directly  with  the  principal,  or  in- 
directly with  him  through  the  instrumen- 
tality of  agents.  In  every  sueh  case  the 
principal  holds  out  his  agient  as  competent 
and  fit  to  be  trusted,  and  thereby,  in  effect, 
he  warrants  his  fidelity  and  good  conduct  in 
all  matters  within  the  scope  of  the  agency.' 
To  the  same  effect  is  the  ca«e  of  Reynolds 
V.  Witte,  13  8.  0.  6,  36  Am.  Rep.  678," 

We  are  impressed  with  the  holding  of  the 
South  OaTolina  supreme  court  in  the  above- 
eited  case  to  the  eSoot  thai  the  subordinate 
lodges,  under  the  facts  aft  there  diflclosedt 
acted  as  agents  of  the  parent  organization 
in  the  initiatioii  of  candidates  for  member- 
ship to  the  lodge. 

In  the  very  charter  of  the  appellant  oorpo- 
ration,  one  of  the  first  purposes  specified  for 
its  organization  was  "to  organize  subordi- 
nate lodges  having  ritualistic  ceremonies; 
to  tmite  in  bonds  of  fraternity,  benevolence, 
and  charity  all  acceptable  male  persons  of 
good  character."  Without  this  object  being 
attained,  that  is,  the  organization  of  sub- 
ordinate lodges,  the  Supreme  Lodge  would 
have  no  basis  or  foundation  upon  which  to 
rest  its  superstructure;  its  very  existence 
depending  upon  th«  organizaticm  of  subordi- 
nate lodges  whereby  new  members  may  be 
taken  in;  and  the  revenues .  thus  derived 
fhipport  the  organization  in  all  its  works. 
As  disclosed  by  the  testimony  in  the  case, 
and  as  noted  herein,  the  organisation  has 
succeeded  to  the  extent  of  attaining  a 
membership  of  over  500,000,  and  the  organ- 
isation of  subordinate  lodges  in  excels  of 
1,600.  Not  only  the  prosperity  and  success 
of  the  Supreme  Lodge  depended  upon  the 
organization  of  the  subordinate  lodges  coid 
the  reception  of  members,  but  the  very  life 
of  the  corporation  depended  upon  holding 
these  subordinate  lodges  and  their  member- 
ship intact.  Without  these  subordinate 
lodges,  and  the  membership  thereby  ac- 
quired, the  Supreme  Lodge  would  be  but  ft 
skeleton,  a  shadow,  a  mere  legal  entity 
without  substance.  The  subordinate  lodges, 
therefore,  were  authorized  to  take  in  new 
members.  In  the  acceptance  of  new  mem- 
bers and  in  their  initiation  into  the  lodge 
they  were  given  certain    ritualistic    work; 
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the  character  of  such  ritualistic  work  seems 
not  to  have  been  fully  disclosed  in  this 
record.  It  appears  that  the  only  way  for 
an  applicant  to  become  a  member  of  this 
organization  was  through  the  subordinate 
lodges;  they  were  under  the  control  of  the 
Supreme  Lodge.  The  subordinate  lodge,  as 
disclosed  herein,  was  unincorporated,  and  in 
deed  and  in  fact  merely  represented  an 
aggregation  of  the  membership  of  the 
parent  organization  in  that  particular  lo« 
cality,  receiving  its  charter  from  the  Su- 
preme Lodge.  The  candidate  joining  the 
subordinate  lodge  was,  of  course,  then  a 
member  of  the  order;  and  it  does  not  ap- 
pear that  he  could  become  a  member  in  any 
other  manner.  The  subordinate  lodges  were 
organized  for  this  purpose  and  are  recog- 
nized by  the  charter  and  laws  of  the  Su- 
preme Lodge  as  being  the  very  lifeblood  of 
the  organization.  We  are  therefore  of  the 
opinion  that  the  conclusion  is  irresistible 
that  these  subordinate  lodges,  in  taking  in 
and  initiating  candidates  into  membership 
of  the  lodge,  were  acting  as  the  agents  of 
the  Supreme  Lodge.  We  think  this  con- 
cldsion  is  supported  not  only  by  the  case  of 
Mitchell  V.  Leech,  supra,  and  the  authori- 
ties therein  cited,  but  also  by  the  court  of 
appeals  of  New  York  in  the  case  of  Thomp- 
son V.  Supreme  Tent  K.  M.  189  N.  Y.  294, 13 
LJl.A.(N.S.)  314,  121  Am.  St.  Rep.  879,  82 
N.  E.  141,  12  Ann.  Cas.  552. 

It  is  further  insisted,  however^  that  even 
if  it  be  conceded  that  the  local  or  subordi- 
nate lodge  was  the  agent  of  the  Supreme 
Lodge,  in  the  reception  and  initiation  of  new 
members,  still  the  evidence  is  insufficient  to 
establish  liability  upon  the  appellant  here 
for  the  reason  that  the  local  lodge  was  act- 
ing, in  the  use  of  the  electrical  apparatus 
in  the  initiation  of  intestate,  beyond  the 
scope  of  its  authority.  As  before  stated, 
what  the  ritualistic  work  of  the  order,  ifn 
full,  had  not  been  made  to  appear  clearly 
in  this  record;  but  the  counsel  for  appel- 
lant rests  the  contention  just  stated  upon 
that  clause  which,  it  is  testified,  is  contained 
in  the  ritual,  that  prohibits  any  "jesting  or 
practical  jokes  in  the  initiatory  work." 

We  have  hereinbefore  called  attention  to 
the  power  and  authority  given  under  the 
laws  of  the  order  to  the  officer  known  as 
Supreme  Dictator,  and  his  authority  to  ap- 
point a  Supreme  Instructor,  whose  duties 
included  the  giving  of  instructions  in  ritual- 
istic work  to  subordinate  lodges.  The  cere- 
mony of  initiation,  with  the  electrical  appa- 
ratus used  on  the  night  of  the  fatal  accident, 
had  been  in  use  some  time  previous 
thereto,  and  had  been  seen  and  approved  by 
the  Supreme  Instructor.  It  cannot,  there- 
fore, be  said,  as  a  matter  of  law,  that  the 
subordinate  lodge  did  not  have  the  apparent 
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authority  to  give  that  particular  initiatory 
work.  Pennsylvania  F.  Ins.  Co.  v.  Draper, 
187  Ala.  103,  65  So.  923.  The  intestate,  a 
stranger,  a  candidate  for  membership  in  the 
order,  had,  it  would  seem,  a  right  to  rely 
upon  this  apparent  authority  of  the  local 
lodge  to  give  this  particular  initiation. 

There  is  evidence  tending  to  show  that,  on 
the  night  intestate  met  his  death,  merely 
preliminary  obligations  were  given  before 
the  initiation  was  indulged  in,  and  that  it 
was  the  custom  to  then  put  the  candidates 
through  the  initiation,  which  was  followed 
by  the  final  obligation.  That  the  intestate 
was  being  initiated  into  the  order  by  the 
subordinate  lodge  is,  of  course,  without  dis- 
pute. 

We  have  concluded  that  the  subordinate 
lodge,  in  thus  taking  in  new  members,  was 
acting  as  the  agent  of  the  Supreme  Lodge. 
Even  though,  therefore,  it  should  be  said 
that  the  agent  in  this  work  stepped  beyond 
its  master's  instructions,  yet,  nevertheless, 
as  the  agent  was  acting  within  the  scope  of 
its  duties  or  its  authority,  the  principal  is 
liable,  though  the  agent  seeks  to  accomplish 
the  master's  business  in  an  improper  way, 
or  one  not  authorized  by  the  master,  or 
even  contrary  to  his  expressed  direction. 
Republic  Iron  it  Steel  Co.  v.  Self,  192  Ala. 
403,  L.R.A.1915F,  616,  68  So.  328;  Birming- 
ham R.  Light  &  Power  Co.  v.  Crenshaw,  192 
Ala.  462,  68  So.  327. 

We  are  mindful  of  the  rule  which  ex- 
empts the  master  from  liability  when  the 
servant  or  agent  steps  aside  from  the 
scope  of  his  employment  and  commits  a 
tort  for  his  own  personal  gratification,  and 
in  no  manner  connected  with  the  accom- 
plishment of  the  object  of  his  employment. 
Such  a  case  is  reported  by  that  of  Kirby  v. 
Louisville  &  N.  R.  Co.  187  Ala.  443,  65  So. 
358,  recently  decided  by  this  court;  as  well, 
also,  that  of  Medlin  Mill.  Co.  v.  Boutwell, 
from  the  supreme  court  of  Texas,  decided  in 
104  Tex.  87,  34  L.RwA.(N.S.)  109,  133  S.  W. 
1042,  and  cases  of  like  character  to  which 
attention  has  been  directed  in  appellant's 
supplemental  brief.  The  rule  there  recog- 
nized, however,  we  do  not  deem  applicable 
to  the  instant  case  for  the  reason  that  the 
local  lodge,  in  taking  in  new  members  and 
initiating  them  into  the  order,  was  acting 
within  the  scope  of  its  authority  and  agency 
and  in  the  accomplishment  of  the  objects  of 
the  Supreme  Lodge. 

As  holding  contrary  to  the  conclusion 
here  reached,  we  are  cited  by  counsel  for 
appellant  to  the  following  cases:  Grand 
Temple  &  Tabernacle,  K.  D.  T.  v.  Johnson, 
—  Tex.  Civ.  App.  — ,  136  S.  W.  173^  same 
case  second  appeal,  —  Tex.  Civ.  App.  — ,  156 
S.  W.  532;  Jumper  v.  Sovereign  Camp,  W. 
W.  62  C.  C.  A.  361,  127  Fed.  635;  Kaminski 
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T.  Great  Canp,  K.  M.  M.  146  Mich.  16,  100 
K.  W.  33.  The  latter  caae  seems  to  be  baaed 
largely,  if  not  entirely,  upon  the  language 
of  the  laws  of  the  parent  organization,  to 
which  the  candidate  in  his  application 
agreed  to  be  bound,  specifically  providing 
that  the  subordinate  tent  and  the  officers 
thereof  should  be  the  agent  of  the  appli- 
cant, and  that  the  parent  organisation 
would  not  be  liable  for  any  negligence  on 
the  part  of  the  subordinate  tent  or  any  of 
its  officers.  That  case,  therefore,  is  of  little 
service  on  this  appeal.  The  case  of  Jumper 
V.  Sovereign  Camp,  W.  W.  supra,  is  com- 
mented upon  by  the  New  York  court  in 
Thompson  v.  Supreme  Tent,  supra;  and  at- 
tention is  directed  to  the  fact  that  much 
stress  seems  to  be  laid,  in  the  opinion,  upon 
the  fact  that  it  did  not  appear  but  that  the 
subordinate  lodge  was  a  separate  and  dis- 
tinct corporation,  a  distinct  legal  entity 
from  that  of  the  Sovereign  Camp.  A  read- 
ing of  the  opinion  seems  also  to  disclose 
that  the  proof  in  reference  to  the  laws  of 
the  order,  there  under  consideration,  and 
the  power  and  authority  thereof,  was  very 
meager. 

The  case  of  Grand  Temple  &  Tabernacle, 
K.  D.  T.  V.  Johnson,  supra,  from  the  court 
of  civil  appeals  of  Texas,  more  completely 
supports  the  contention  of  counsel  for  ap- 
pellant, and  the  opinion  rendered  on  the 
first  appeal  comments  upon  and  distinctly 
repudiates  the  case  of  Mitchell  v.  Leech, 
supra.  We  have  examined  the  former  case 
with  a  great  deal  of  care,  but  the  opinion 
does  not»  to  our  minds,  appear  so  per- 
suasive as  to  cause  us  to  follow  in  its  wake. 
On  the  second  appeal  of  the  same  cause  the 
court  did  not  pass  upon  the  question  as  to 
whether  the  defendant  was  entitled  to  af- 
firmative Instructions  from  the  court,  but 
reversed  the  cause  for  the  refusal  of  a  cer- 
tain charge  asked  by  the  defendant;  and 
the  opinion  on  the  second  appeal  would 
indicate  that  the  cause  was  to  be  sub- 
mitted to  the  jury  for  determination.  Here 
the  language  lued  by  that  court,  on 
the  first  appeal  would  seem  to  indicate,  as 
previously  stated,  that  it  supports  the  con- 
tention of  counsel  for  appellant  in  the  in- 
stant case;  yet  there  is  argument  for  a 
differentiation  of  the  two  cases,  in  that,  in 
the  Texas  case  the  defense  seemed  to  large- 
ly rest  upon  the  insistence  that  the  injury  to 
the  plaintiff  was  caused  by  the  unauthorized 
act  of  an  individual  in  the  lodge,  acting 
upon  his  initiative  to  accomplish  his  own 
pleasure  or  malicious  purposes. 

Whatever  may  be  said,  however,  by  way 
of  comment,  upon  the  cases  above  cited,  re^ 
lied  upon  by  counsel  for  appellant,  we  have 
reached  the  conclusion  that  the  opinion  of 
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the  South  Carolina  supreme  court  in  Mit- 
chell V.  Leech,  69  S.  C.  413,  66  IaR.A.  723, 
104  Am.  St.  Rep.  811,  48  8.  £.  290,  is  well 
founded  and  correct. 

We  have,  of  course,  been  impressed  with 
the  importance  of  the  question  here  under 
consideration  as  to  organizations  of  this 
character,  as  argued  by  counsel  for  appel- 
lant, but  we  are  clearly  convinced  that  the 
question  of  agency,  and  that  of  liability  of 
the  appellant,  was  properly  submitted  for 
the  jury's  determination. 

W^e  have  referred  herein  to  the  fact  that 
I4>pellant  has  established,  in  the  state  of 
Illinois,  a  home  for  the  orphans  and  widows 
of  the  members  of  the  order,  for  the  main- 
tenance of  which  each  member  of  the  order 
pays  $1  per  year.  It  is  urged  by  appellant's 
counsel  that  appellant  is  in  fact  a  charitable 
organization,  and  that  as  such  it  is  exempt 
from  liability  for  the  torts  of  its  agent.  It 
is  to  be  noted,  also,  that  the  intestate  was 
merely  a  candidate  for  membership  in  the 
order,  neither  seeking  nor  receiving  charity 
of  the  appellant.  The  question  here  insisted 
upon  was  fully  considered  by  this  court  in 
the  recent  case  of  Tucker  v.  Mobile  Infirm- 
ary Asso.  191  Ala.  672,  L.R.A.1916D,  1167, 
68  So.  4,  10  N.  C.  C.  A.  361,  and  determined 
adversely  to  the  insistence  here  made.  We 
enter  into  no  discussion  of  the  question  here, 
but  content  ourselves  with  reference  to  that 
case.  Much  argument  of  counsel  in  his 
supplemental  brief  is  devoted  to  the  suf- 
ficiency of  the  complaint.  This  assignment 
of  error  is  not  discussed  in  the  original 
brief,  upon  which  the  submission  was  had, 
and  therefore  comes  too  late  for  considera- 
tion, as,  under  the  well-established  rule  of 
this  court,  the  additional  brief  must  be  in 
support  of  the  assignments  of  error  urged 
in  the  brief  required  to  be  filed  as  a  pre- 
requisite to  the  submission  of  the  cause. 
Jebeles-Colias  Confectionery  Co.  ▼.  Booze, 
181  Ala.  456,  69  So.  12. 

The  questions  which  we  have  here  dis- 
cussed are  those  which  are  treated  as  of 
prime  importance  on  this  appeal.  Other  as- 
signments of  error  were  given  but  scant 
attention  in  the  original  brief,  but  some  few 
of  them  are  treated  more  fully  in  the 
supplemental  brief.  We  do  not  consider 
that  these  require  separate  treatment  here. 
Suffice  it  to  say,  they  have  been  by  us  given 
due  consideration,  and  we  find  in  them 
nothing  which,  in  our  opinion,  calls  for  a 
reversal  of  the  cause. 

With  the  question  of  the  liability  of  the 
local  lodge  and  members  thereof,  who  en- 
gaged in  this  particular  initiation  resulting 
in  the  death  of  the  intestate,  we  are  not 
concerned,  as  the  action  of  the  lower  court 
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excluded  those  defendants  from  further  con- 
Bideration  in  the  case,  which  action  we  are 
not  on  this  appeal  ealled  upon  to  review. 

It  results  that  the  judgment  of  the  court 
below  will  be  affirmed. 


Anderson,  Ch.  J.,  and  McCIelkui  and 
Sayre,  JJ.,  concur. 

Petition    for   rehearing  denied  December 
30,  1916. 


Annotation — Liability  of  benevolent  or  fraternal  society  for  injury  to  per- 
son during  initiation  or  esq^ulsion. 


This  annotation  is  supplementary  to 
that  accompanying  Thompson  v.  Su- 
preme Tent,  K.  M.  13  L.R.A.(N.S.)  314, 
in  which  the  earlier  cases  are  considered. 
There  have  been  but  few  decisions  in 
point  since  the  earlier  note. 

It  will  be  observed  that  in  Supreme 
Lodge,  L  O.  M.  v.  Kenny,  ante,  469,  the 
supreme  body  of  a  fraternal  society 
which  organized  subordinate  lodges  to 
secure  members  and  prescribed  their 
ritualistic  work,  which  was  under  the 
supervision  of  one  of  its  officers,  was 
held  liable  for  an  injury  received  by  a 
person  during  initiation. 

It  was  also  decided  in  the  Kenny 
Case  that  the  fact  that  the  fraternal 
society  maintained  a  home  for  the 
widows  and  orphans  of  members  did 
not  prevent  its  being  liable  for  the  in- 
juries for  which  recovery  was  sought. 
(Generally  as  to  liability  of  charitable 
institutions  for  personal  injuries,  see 
annotation  to  Schloendorff  v.  Society  of 
New  York  Hospital,  52  L.R.A.(N.S.) 
505,  and  earlier  notes  there  referred  to.) 

In  Kendrick  v.  Modem  Woodmen 
(1908)  131  Mo.  App.  31,  109  S.  W.  805, 
where  a  recovery  was  sought  against 
the  head  camp  for  an  injury  received  by 
one  initiated  into  a  local  camp,  the  ques- 
tion arose  on  demurrer  to  a  petition 
which  did  not  state  that  the  head  camp 
appointed  or  selected  any  of  the  officers 
of  the  local  camp.  It  was  held  that, 
having  no  power  to  appoint  the  officers 
of  the  local  camp  who  initiated  the  plain- 
tiff, those  officers  were  not  the  agents 
or  servants  of  the  head  camp  in  the 
ceremonial  process  of  initiating  the 
plaintiff,  and  that  the  head  camp  was 
therefore  not  liable  for  the  alleged  as- 
sault. The  court  cited  as  authority  for 
their  conclusion  Kaminski  v.  Great 
Camp,  K.  M.  146  Mich.  16,  109  N.  W. 
33,  and  Jumper  v.  Sovereign  Camp,  W. 
W.  62  C.  C.  A.  361,  127  Fed.  635,  which 
are  set  out  in  the  earlier  annotation. 

But  in  Grand  Temple  &  Tabernacle, 

K.  D.  T.  V.  Johnson  (1914)  —  Tex.  Civ. 

App.  — ,  171  S.  W.  490,  where  a  recovery 

was  sought  against  a  parent  lodge  for  an 

injury  sustained  by  being  tripped  by  a 

saber  while  being  initiated  into  a  local 
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lodge,  the  court  stated  that  the  prop- 
osition that  when  the  local  lodge  was 
organized,  the  parent  lodge  was  no  long- 
er liable,  because  it  had  no  voice  in  the 
selection  of  the  officers  or  agents,  was 
wholly  untenable. 

A  verdict  for  the  plaintiff  in  this  ease 
was  affirmed  on  third  appeal,  there  be- 
ing ample  evidence  to  warrant  the  jury's 
finding  that  sabers  were  a  part  of  the 
initiation  regalia  of  the  lodge,  and  that 
the  plaintiff's  injuries  were  caused  by  the 
negligent  handling  of  the  sabers  by 
the  guides,  in  the  performance  of  their 
duty,  under  direction  of  one  who  was  an 
agent  of  the  parent  body  in  conducting 
the  initiation. 

The  reversal  of  a  judgment  for  plain- 
tiff in  this  case  on  the  first  appeal,  in 
(1911)  —  Tex.  Civ.  App.  — ,  135  S.  W. 
173,  was  'on  the  ground  that  it  did  not 
then  appear  that  there  was  any  provision 
for  the  use  of  sabers  in  any  part  of  the 
ceremony  of  initiation,  and  that  there- 
fore they  could  not  be  and  were  not  used 
in  the  prosecution  of  the  work  which  the 
deputy  or  the  subordinate  fodge  was 
authorized  by  the  parent  lodge  to  per- 
form. 

The  reversal  of  the  judgment  for 
plaintiff  on  the  second  appeal  in  this 
case  ([1913]  —  Tex.  Civ.  App.  — ,  156 
S.  W.  632)  was  upon  the  ground  that, 
under  the  pleadings  and  evidence,  the 
defendant  was  entitled  to  a  charge  that 
if  the  jury  believed  that,  while  the  plain- 
tiff was  being  obligated,  some  person 
deliberately  and  wilfully  tripped  him, 
either  fi'om  malice  or  in  a  spirit  of 
sport,  the  defendant  would  not  be  liable. 

And  in  the  Kendrick  Case  (Mo.)  su- 
pra, where  it  was  stated  in  substance 
that  after  the  plaintiff  had  been  obli- 
gated and  gone  through  all  the  rit- 
ualistic requirements,  and  after  he  had 
become  a  member  of  the  order,  he  suf- 
fered himself  to  be  put  through  some 
kind  of  "horse  play"  which  resulted  in 
his  injury,  it  was  held  that  this  horse 
play  was  a  side  affair  for  which  neither 
the  head  nor  local  camp  was  responsible, 
but  only  those  who  participated  in  it. 

J.  T.  W. 


HARRIS  V.  JOHNSOy. 


477 


CAliIFORXlA  SUPREME  COURT. 
(Department  No.  1.) 

JEWaiE  HARRIS  et  al.,  Reapts^ 

V. 

A.  P.  JOHNSON,  Appt. 

(—  Cal.  — ,  161  Pac.  1155.) 

Hi£^hway  —  passing  street  car  —  keep- 
ing to  right. 

1.  A  municipal  ordinance  requiring  vehi- 
cles on  a  highway  to  keep  to  the  right  and 
to  pass  on  the  left  other  vehicles,  which 
shall  give  way  to  the  right,  does  not  apply 
to  a  standing  street  ear,  but  a  vehicle  over- 
taking and  attempting  to  pass  it  must  pass 
to  the  right  side  of  the  rotui,  although  the 
space  at  the  right  of  the  car  is  temporarily 
blocked  with  traffic. 

For  other  cases,  see  Neglig'ence,  I.  d^in  Dig, 
1-52  N.  8. 

Same  —  negligence  In  crossing. 

2.  One  attempting  to  cross  a  street  in 
front  of  a  standing  street  car  is  not  negli- 
gent in  failing  to  observe  that  an  auto- 
mobile is  attempting  to  pass  the  car  on  the 
left,  contrary  to  the  municipal  ordinances. 
For  other  cases,  see  Automobiles,  II,  b;  Neg- 
ligence, IL  o,  in  Dig,  1^2  N,  8. 

(December  16,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  favor  of  plaintiffs,  and  from  an 
order  denying  a  motion  for  new  trial,  in 
an  action  brought  to  recover  damages  for 
personal  injuries  sustained  by  plaintiff  Jen- 
nie Harris  in  a  collision  with  defendant's 
automobile.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  O.  Gortner  and  Charles 
8.  Davis  for  appellant. 

Messrs.  Stephen  Monteleosie  and  Ful- 
wider  &  Monteleone  for  respondents. 

Shaw,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  plaintiff  Jen- 
nie Harris  in  a  collision  with  the  defend- 
ant's automobile.  The  case  was  tried  by  the 
court,  a  jury  having  been  expressly  waived. 

Note. —  The  rule  of  the  road  as  affecting 
street  cars  and  vehicles  meeting  or  passing 
is  considered  in  the  note  to  Foster  v.  Curtis, 
42  L.RJk.(N.S.)  1188;  and  see  notes  there 
referred  to  for  application  of  the  rule  of 
the  road  in  other  situations. 

The  reciprocal  duty  of  the  operator  of  an 
automobile  and  a  pedestrian  to  use  care  is 
treated  in  the  note  to  Deputy  v.  Kimmell, 
51  L.R.A.(N.S.)  990,  and  earlier  notes  there 
referred  to.  See  also  on  this  question  the 
later  case  of  Mosso  v.  Stanton  Co.  L.R.A. 
1916A,  943. 
L.RJk.l917C. 


The  court  made  findings  of  fact  and  conclu- 
sions of  law  in  favor  of  the  plaintiffs,  and 
thereupon  entered  judgment  against  the  de- 
fendant for  $1,500.  The  defendant  appeals 
from  the  judgment  and  from  an  order  de- 
nying a  motion  for  new  trial. 

The  court  found  that  while  plaintiff  Jen- 
nie Harris  was  crossing  West  Seventh 
street  in  Los  Angeles,  after  alighting  from 
a  street  car,  the  "defendant's  automobile 
was  carelessly  and  negligently  being  driven 
on  the  left  side  of  said  West  Seventh  street, 
and  while  so  traveling  on  the  left-hand  side 
of  said  West  Seventh  street,  said  defendant 
struck  said  plaintiff  Jennie  Harris  with  his 
automobile,"  causing  the  injury  complained 
of.  It  is  contended  that  this  finding  is  un- 
supported by  the  evidence. 

It  must  be  noted  that  there  is  no  finding 
that  the  defendant  was  driving  faster  than 
was  consistent  with  reasonable  care,  or  that 
he  was  guilty  of  any  negligence,  except  that 
of  driving  his  automobile  westerly  on  the 
left  side  of  the  street.  Seventh  street  runs 
easterly  and  westerly.  Driving  along  the 
left-hand  side  of  a  street  is  not,  of  itself, 
an  act  of  negligence.  It  becomes  so,  if  at 
all,  only  because  of  the  surrounding  circum- 
stances, or  because  it  has  been  forbidden  by 
law,  or  by  an  ordinance  of  the  city. 

The  evidence  shows  without  conflict  that 
the  plaintiff  had  alighted  from  a  street  car 
going  westerly  on  Seventh  street,  and  was 
standing  on  the  northerly  curb,  intending  to 
go  to  the  southerly  side  of  the  street.  Be- 
fore attempting  to  cross  she  waited  until 
the  car  from  which  she  alighted  had  passed 
on.  There  was  another  street  car  standing 
still  immediately  behind  that  car.  The  mo- 
torman  of  the  standing  car  motioned  to  her 
to  cross  in  front  of  the  car,  which  she  pro- 
ceeded to  do.  The  defendant  was,  at  this 
time,  coming  westerly  in  his  automobile 
on  the  same  street  and  behind  this  street 
car,  and  seeing  the  standing  car  and  the 
right-hand  side  of  the  street  blockaded  tem- 
porarily by  several  wagons,  passed  the 
street  car  on  the  left  side,  and  in  doing  so 
ran  his  automobile  along  the  left  hall  of 
the  street,  striking  the  plaintiff  and  knock- 
ing her  down  as  she  emerged  from  in  front 
of  the  standing  street  car  and  was  crossing 
the  street. 

At  the  time  of  the  accident  there  was  in 
force  in  Los  Angeles  city  ordinance  No.  21,- 
552,  N.  S.,  §§  2  to  6,  inclusive,  being  intro- 
duced in  evidence.  The  material  portions 
thereof  read  as  follows: 

"Sec.  2.  Every  person  riding,  propelling 
or  in  charge  of  any  vehicle  in  or  upon  any 
street  in  the  city  of  Los  Angeles  shall  ride, 
drive  or  propel  such  vehicle  upon  such 
streets  in  a  eareful  manner  and  with  due 
regard  for  the  safety  and   convenience  of 
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the  pedestrians  and  all  other  vehicles  upon 
such  streets." 

"Sec.  3.  Every  person  riding,  driving,  pro- 
pelling or  in  charge  of  any  vehicle  upon 
meeting  any  other  vehicle  at  any  place, 
upon  any  street  within  the  city  of  Los 
Angeles,  shall  turn  to  the  right  and  upon  all 
occasions  shall  travel  upon  the  right-hand 
side  of  said  street,  and  as  near  the  right- 
hand  curb  thereof  as  possible." 

**Sec.  6.  Every  person  riding,  driving,  pro- 
pelling or  in  charge  of  any  vehicle  shall,  in 
overtaking  and  passing  other  vehicles,  in 
and  upon  any  streets  within  the  city  of  Los 
Angeles,  pass  to  the  left  of  said  vehicle,  and 
the  person  in  charge  of  such  vehicle  so  over- 
taken and  passed  shall  give  way  to  the 
right." 

The  contention  of  the  appellant  is  that  he 
was  acting  entirely  within  his  rights  in 
using  the  northerly  or  right-hand  portion  of 
the  southerly  half  of  said  street;  the  claim 
being  that  such  portion  was  the  only  part 
of  the  street  open  for  travel  at  that  time; 
and  further,  that  §  6  of  the  ordinance,  above 
quoted,  authorized  the  defendant  to  pass  to 
the  left  of  the  street  car,  as  he  did.  Section 
3  of  the  ordinance,  above  quoted,  provides 
that  any  person  driving  or  in  charge  of  a 
vehicle  on  any  street  in  Los  Angeles  shall 
upon  all  occasions  travel  on  the  right-hand 
side  of  said  street.  The  use  of  the  left  side 
of  Seventh  street  was,  under  the  circum- 
stances, a  violation  of  that  section.  It  is 
well  settled  in  this  state  that  the  violation 
of  an  ordinance  is  a  breach  of  duty  toward 
the  person  injured  by  such  violation.  It  is 
presumptive  evidence  of  negligence,  which, 
if  not  excused  by  the  circumstances  shown, 
is  sufficient  proof  of  negligence  to  support 
an  award  of  damages  to  the  injured  person 
in  an  action  based  on  such  charge  of  negli- 
gence. MeKune  v.  Santa  Clara  Valley  Mill 
&  Lumber  Co.  110  Cal.  486,  42  Pac.  980; 
Cragg  V.  Los  Angeles  Trust  Co.  154  Cal.  667, 
98  Pac.  1063,  16  Ann.  Cas.  1061;  1  Shearm. 
&  Redf.  Neg.  §  13.  The  defendant  must 
therefore  be  deemed  to  have  been  negligent 
unless  he  is  excused  by  §  5  of  the  ordinance 
above  quoted,  providing  that  any  person  in 
overtaking  and  passing  other  vehicles  shall 
pass  to  the  left  of  said  vehicle,  and  the 
vehicle  being  so  overtaken  and  passed  shall 
give  way  to  the  right.  Obviously,  the  word 
"vehicles,"  in  this  section,  does  not  include 
street  cars,  since  they  must  travel  upon  a 
fixed  track  and  cannot  give  way  to  the 
right.  The  section  applies  only  to  vehicles 
that  are  able  to  turn  to  the  right  or  left, 
and  it  does  not  authorize  or  require  the 
driver  of  an  automobile  to  go  upon  the  left- ' 
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hand  side  of  the  street  in  order  to  pasa  a 
street  car.  In  tha^  operation  the  driver 
must  follow  §  3  and  pass  along  the  right- 
hand  side.  Defendant's  negligence  was 
therefore  clearly  established. 

The  appellant  further  contends  that  even 
if  it  is  shown  that  he  was  negligent,  the 
evidence  also  shows  that  plaintiff  was  equal- 
ly  negligent  in  crossing  the  street  as  she 
did.    The  eontention  is  without  merit.  "The 
general  rule  is  that  every  person  has  a  right 
to  presume  that  every  other  person  will  per- 
form his  duty  and  obey  the  law ;  and  in  the 
absence     of     reasonable    ground    to    think 
otherwise,  it  is  not  negligence  to  assume 
that  he  is  not  exposed  to  danger  which  can 
come  to  him  only  from  violation  of  law  or 
duty  by  such  other  person."    29  Cyc.   516; 
Medlin  v.  Spazier,  23  Cal.  App.  242, 137  Pac. 
1078.     Such  person  must  of  course,  himself 
use  reasonable  care  to  observe  the  conduct 
of  the  other  person  so  far  as  such  conduct 
may  affect  his  own  safety  at  the  time.   The 
plaintiff  had  the  right  to  assume   that    the 
defendant's  automobile,  or  any  other  vehicle 
coming  westerly  on  Seventh   street,    would 
confine   its   travel  to  the  righthand  side  of 
the  street,  as  provided    in    the    ordinance 
aforesaid,  unless  and  until,  in  the  reason- 
ably careful  use  of  her  faculties,  she  had 
reasonable     cause     to     believe     otherwise. 
There  was  evidence  to  show  that,  before  at- 
tempting to  cross  the  street,  she  looked  in 
both  directions,  and  used  ordinary  care  to 
ascertain  whether  or  not  any  vehicle   was 
approaching,  and  that  she  did  not  see  the 
defendant's    automobile    coming,    notwith- 
standing    such     oaution.     The    defendant 
testified  that  he  was  traveling  at  the  rate 
of  15  to  18  miles  an  hour  at  the  time  he 
discovered  the  plaintiff  crossing  the  street 
15  or  20  feet  in  front   of   him.    Assuming 
that   the   defendant   was,   obedient   to    the 
ordinance  aforesaid,  traveling  on  the  right- 
hand  side  of  the  street  before  he  attempted 
to  overtake  and  pass  the    street   car,    and 
bearing  in  mind  the  rate  of  speed  at  which 
he  was  traveling,  it  would  have  been  possi- 
ble for  the  plaintiff,  when  passing  ,f rom  in 
front  of  the  standing  street  car  to  the  south 
side  of  the  street,  to  have  looked  toward  the 
east  without  seeing  anything  of  the  defend- 
ant's approaching  automobile.    The  evidence 
was  sufficient  to  exonerate  her    from    the 
charge  of  contributory  negligence. 

No  other  points  are  presented  in  support 
of  the  appeal. 

The  judgment  is  affirmed. 

We  concur:     Sloss,  J.;  LAwlor,  J. 


RE  VANCE. 
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RE  ESTATE  OF  ROBERT  A.  VANCE,  De- 
ceased. 

(—  Cal.  — ,  162  Pac.  103.) 

Will  —  holosrapliic  *•  defective  date. 

Under  a  statute  requiring  an  holographic 
will  to  be  dated  by  testator,  a  will  is  in- 
valid which,  being  made  in  3910,  states  that 
it  was  subscribed  on  a  certain  day  of  a  cer- 
tain month  in  the  year  "one  thousand.'' 
For  other  case4,  see  Wills,  11,  in  Diff,  1-52 

(December  23,  1916.) 

APPEAL  by  petitioners  from  a  judgment 
of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco,  sustaining  de- 
murrers to  and  dismissing  their  petition 
filed  to  revoke  the  probate  of  the  will  of 
Robert  A.  Vance,  deceased.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clarence  Coonan  and  Nat 
Schmulowitz,  for  appellants: 

The  Code  imposes  the  mandatory  require- 
ment that  an  holographic  will  be  dated  by 
the  testator. 

Martin's  Estate,  58  Cal.  530;  Robertson's 
Succession,  49  La.  Ann.  868,  62  Am.  St. 
Rep.  672,  21  So.  586;  Re  Price,  14  Cal.  App. 
462,  112  Pac.  482;  Re  Plumel,  161  Cal.  77, 
121  Am.  St.  Rep.  100,  90  Pac.  192. 

The  testator  has  failed  to  meet  the  re- 
quirement that  an  holographic  will  by  him 
be  dated  in  his  handwriting. 

The  date,  if  accepted  as  a  complete  date, 
is  an  impossible  date. 

State  V.  Sexton,  10  N.  C.  (3  Hawks)  184, 
14  Am.  Dec.  584;  Com.  v.  Doyle,  110  Mass. 
103;  Terrell  v.  State,  165  Ind.  443,  2  L.R.A. 
(N.S.)  251,  112  Am.  St.  Rep.  244,  75  N. 
E.  884,  6  Ann.  Cas.  851 ;  State  v.  O'Donnell, 
81  Me.  271,  17  Atl.  66,  8  Am.  Crim.  Rep. 
390. 

Where  the  facts  disclose  the  presence  of 
writing  or  figures  in  the  date  which  are  un- 
satisfactory to  the  Code  section,  the  date  is 
incomplete. 

4  Kent,  Com.  519;  Lagrave  v.  Merle,  52 
Am.  Dec.  593,  note;  Re  Sober,  78  Cal.  479, 
21  Pac.  8;  Baker  v.  Brown,  83  Miss.  793, 
36  So.  539,  1  Ann.  Cas.  371;  Billings's  Es- 
tate, 64  Cal.  427,  1  Pac.  701;  Re  Lake- 
meyer,  135  Cal.  28,  87  Am.  St.  Rep.  96,  66 
Pac.  961;  Robertson's  Succession,  49  La. 
Ann.  868,  62  Am.  St.  Rep.  672,  21  So.  586; 
Re  Plumel,  151  Cal.  77,  121  Am.  St.  Rep. 

Note. » The  general  subject  of  dating 
wills  is  treated  in  the  annotation  to  Re  Car- 
penter, L.R.A.1916E,  499;  and  aee  especial- 
ly as  to  holographic  wills,  page  503  of  that 
note. 
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100,  90  Pac.  192;  Noyes  v.  Gerard,  40  Mont. 
190,  26  L.RJ^.(N.S.)  1145,  105  Pac.  1017, 
20  Ann.  Cas.  366. 

Where  the  facts  disclose  an  entire  absence 
of  an  essential  part  of  a  date,  the  will  ia 
not  completely  dated. 

Martin's  Estate,  58  Cal.  530;  Re  An- 
thony, 21  CaL  App.  157,  131  Pac.  96;  Re 
Price,  14  Cal.  App.  462,  112  Pac.  482;  Re 
Lakemeyer,  135  Cal.  28,  87  Am.  St.  Rep. 
96,  66  Pao.  961;  Heffner  v.  Hetfner,  48  La. 
Ann.  1088,  20  So.  281;  Swanson's  Succes- 
sion, 181  La.  53,  58  So.  1030,  132  La.  606, 
61  So.  685. 

The  right  to  make  a  will  of  any  character 
is  not  inherent;  it  is  a  legislative  right, 
and  it  is  therefore  a  right  which  may  be  en- 
joyed only  by  a  strict  compliance  with  the 
statute. 

Walker's  Estate,  110  Cal.  387,  30  L.R.A. 
460,  52  Am.  St.  Rep.  104,  42  Pac.  815. 

Messrs.  Robert  J.  MoGable,  Joseph  H. 
Mayer,  and  George  D.  Perry,  for  respond- 
ents: 

The  will  attacked  is  valid,  although  not 
correctly  dated. 

Re  Fay,  145  Cal.  82,  104  Am.  St.  Rep.  17, 
78  Pac.  340;  Re  Carpenter,  172  Cal.  268, 
L.R.A.1916E,  498,  156  Pac.  465. 

The  will  is  not  invalid  because  the  date 
is  eitlier  impossible  in  incomplete. 

Re  Skerrett,  67  Cal.  585;  Re  Clisby,  145 
Cal.  407,  104  Am.  St.  Rep.  58,  78  Pac.  964; 
Re  Fay,  145  Cal.  82,  104  Am.  St.  Rep.  17, 
78  Pac.  340;  Barney  v.  Hayes,  11  Mont.  99, 
27  Pac.  384. 

Sloss,  J.,  delivered  the  opinion  of  the 
court: 

On  October  16,  1914,  a  paper  was  ad- 
mitted to  probate  as  the  holographic  will 
of  Robert  A.  Vance,  deceased.  Within  due 
time,  certain  heirs  of  said  decedent  liled 
their  petition  for  the  revocation  of  the  ]>ro- 
bate,  alleging  that  the  paper  was  not  dated 
except  in  the  manner  following:  "I  have 
subscribed  by  name  and  affixed  my  seal  this 
22nd  day  of  March,  in  the  year  of  our 
Lord  one  thousand." 

To  this  petition  the  executor  and  certain 
beneficiaries  demurred.  Their  demurrers 
were  isustained,  and,  the  contestants  declin- 
ing to  amend,  the  court  gave  judgment  dis- 
missing the  petition  for  revocation  of  pro- 
bate.    The  petitioners  appeal. 

From  the  testimony  on  the  original  ap- 
plication for  probate,  it  appears  that  the 
instrument  was  in  fact  written  by  Vance 
in  the  year  1910.  The  single  qvesUon  is 
whether  the  words  ''this  22nd  day  of  March 
in  the  year  of  our  Lord  one  thousand"  con- 
stitute a  sufficient  dating.  Section  1277  of 
the  Civil  Code  defines  an  holographic  will 
as  one  "that  is  entirely  written,  dated,  and 
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signed  by  the  hand  oi  the  testator."  The 
omission  of  any  of  these  requirements  Ib 
fatal. 

**The  legislature  has  seen  fit  to  require 
three  things  to  concur,  for  the  execution  of 
an  holographic  will,  viz.,  that  it  be  written, 
dated,  and  signed  by  the  hand  of  the  tes- 
tator. We  are  not  at  liberty  to  hold  that 
the  legislature  intended  any  one  of  these 
requirements  to  be  of  greater  or  less  im- 
portance than  the  others."  Martin's  Estate, 
58  Cal.  530. 

"It  must  be  entirely  written,  it  must  be 
entirely  dated,  and  it  must  be  entirely 
signed  by  him."  Billings's  Estate,  64  Cal. 
427,  1  Pac.  701. 

Not  only,  therefore,  will  the  instrument 
fail  of  validity  as  an  holographic  will  if  it 
bear  no  date  at  all  (Martin's  Estate,  su- 
pra), but  the  same  result  will  follow  if  the 
date  be  partly  written  by  the  hand  of  the 
testator  and  partly  printed.  In  Billings's 
Estate,  supra,  the  instrument  bore  the 
words  "April  Ist,  1880."  The  words  "April 
Ist"  were  written  by  the  deceased,  the  fig- 
ures "1880"  were  printed.  It  was  held 
that  probate  must  be  denied.  So  in  Re 
Plumel,  161  Cal.  77,  121  Am.  St.  Rep.  100, 
00  Pac.  192,  where  the  paper  was  dated 
"January  12,  1904;"  the  figures  "190"  in 
the  year  date  being  printed. 

It  is  well  settled  Uiat  the  paper,  in  order 
to  comply  with  the  requirement  that  it  be 
dated,  must  designate  a  certain  day,  month, 
and  year.  In  Re  Price,  14  Cal.  App.  462, 
112  Pac.  482,  the  paper  read:     "Dated  this 

day  of  ,  1906."     The  ruling 

was  that  this  did  not  meet  the  demand  of 
the  statute.  The  case  is  approved  in  Re 
Carpenter,  172  Cal.  268,  L.R.A.1916E,  498, 
156  Pac.  465,  our  holding  being  that  a  paper 
bearing  the  figures  "10  1912"  is  not  dated. 
The  statute  of  Louisiana  with  reference  to 
holographic  wills  is  similar  to  our  own,  and 
the  decisions  in  that  state,  too,  are  to  the 
efi'ect  that  a  paper  is  not  dated  unless  it 
contains  a  statement  of  the  day,  the  month, 
and  the  year.  Fuentes  v.  Gaines,  25  La. 
Ann.  85;  Heffner  v.  Ileffner,  48  La.  Ann. 
1088,  20  So.  281;  Robertson's  Succession, 
49  La.  Ann.  868,  62  Am.  St.  Rep.  672,  21  So. 
586. 

The  testator  may  use  abbreviations  in  ex- 
pressing the  date.  A  will  dated  "Nov. 
22/97"  shows  plainly  enough  that  the  date 
in  the  writer's  mind  was  the  22d  day  of  No- 
vember, 1897,  and  is  entitled  to  probate. 
Re  Lakemeyer,  135  Cal.  28,  87  Am.  St.  Rep. 
96»  66  Pac.  961.  So  where  the  date  was 
"4-14-07"  (Re  Chevallier,  159  Cal.  161,  113 
Pac.  130),  the  court  saying  that  "it  would 
be  difficult  to  find  one  at  all  versed  in  busi- 
ness or  practical  affairs  who  would  not  1 
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.  readily  construe   these  numerals   to  mean 
I  April  14,  1907." 

While  the  will  must  bear  a  designation, 
in  the  testator's  hand,  of  the  day,  the 
month,  and  the  year  of  execution,  it  is  not 
necessary  that  the  date  so  given  shall  be 
that  upon  which  the  paper  was  in  fact  writ- 
ten. In  Re  Fay,  145  Cal.  82,  104  Am.  St. 
Rep.  17,  78  Pac.  340,  the  instrument  bore 
the  date  "May  twenty-fifth,  eighteen  hun- 
dred and  fifty-nine."  The  evidence  showed 
that  the  instrument  could  not  have  been 
written  in  the  year  1859,  but  that  it  was 
probably  written  in  the  year  1889.  It  was 
held  that  the  error  did  not  affect  the  valid- 
ity of  the  will;  the  ground  of  the  decision 
being  that  the  statute  does  not  require  that 
the  instrument  be  "truly  dated"  or  "cor- 
rectly dated,"  but  merely  that  it  be  dated. 

This  brief  review  of  the  decisions  points 
the  distinction  upon  which  the  question  in 
the  present  case  turns.     A  date  which  is 
incomplete,  because  lacking  a  statement  of 
either  the  day,  the  month,  or  the  year  of 
execution,   does   not   satisfy   the   statutory 
definition  of  an  holographic  will.     But  the 
instrument,  if  it  bear  a  statement  of  the 
day,   the  month,  and  the  year,  is  not  in- 
validated because  one  or  more  of  these  ele- 
ments may  be  incorrectly  given.     The  re- 
spondents contend  that  Vance's  will,   like 
that  of  Fay,  contains  everjrthing  necessary 
to  a  date,  and  that  the  words  "one  thou- 
sand" do  designate  a  year,  although  incor- 
rectly.   We  think,  however,  that  the  accept- 
ance of  this  claim  would  require  a  strained 
and  unreasonable  view  of  the  situation.  The 
true  date  of  the  paper,  if  fully  expressed  in 
the  form  adopted  by  the  writer,  would  have 
been  the  "22d  day  of  November,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
ten."    Undoubtedly  the  writing  of  the  words 
"one  thousand"  alone  was  due  to  an  inad- 
vertence of   some   kind.     But  these   words 
form  no  more  than  a  part  of  the  complete 
date  in  the  mind  of  the  writer.    Taking  into 
consideration  the  nature,  even  more  than 
the  extent,  of  the  discrepancy  between  the 
year  given  and  the  year  of  actual  execution, 
the  only  fair  inference  is  that  Vance  failed 
to  complete  the  date  which  he  had  begun 
to  write.     It  is  as  if,  stating  the  year  in 
figures   instead   of   words,  he  had   written 
"November  22,  1    ,"  or  "November  22,  19    ." 
This  would  clearly  have  been  an  insufficient 
date.     Swanson's  Succession,  131  La.  53,  5S 
So.  1030,  id.  132  La.  606,  61  So.  685.     In 
the  Fay  Case  the  words  "eighteen  hundred 
and  fifty-nine"  represented  a  complete  date. 
The  date  was  not,  to  be  sure,  that  of  the 
actual  writing  of  the  instrument,  but  it  did 
contain  everything  necessary  to  specify  a 
date  as  that  upon  which  the  testator  de- 
clared the  paper  to  hare  been  written.    Here, 
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«&  tile  ether  Jbaad,  the  words  ''one  thou- 
sioid"  deecribed,  not  a  year  whkh  the  tes- 
tator intended  to  deecribe  as  that  of  the 
execution  of  hie  will,  but  only  a  part  of  the 
desi^^nation  of  a  year,  the  rest  having  been, 
for  some  unknown  reason,  omitted.  Stating 
it  otherwise:  in  the  Fay  Case  all  that  was 
needed  to  make  the  given  date  correspond 
to  the  true  date  was  to  change  the  erroneous 
word  "fifty"  to  "eighty."  Here  the  date 
given  could  not  be  made  correct  by  any 
such  substitution.  To  make  it  agree  with 
the  true  date^  we  should  have  to  add  words 


to  it;  that  is,  we  dhould  hare  to  add  -"niike 
hundred  and  ten"  to  the  words  "one  thou- 
sand." We  think  it  cannot  fairly  be  said 
that  the  paper  was  "entirely  dated  by  the 
hand  of  the  testator."  The  demurrer  to  the 
petition  should  therefore  have  been  over- 
ruled. 
The  judgment  is  reversed. 

Wo  conevr:     SImiw,  J.:  linwtor,  J. 


Petition  for 
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denied  January  22, 
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ALFRED  HIGHTOWER,  Plff.  in  Err., 

V. 

800THERN  RAILWAY  COMPANY. 

(^  Ga.  — ,  91  &  E.  52.) 

Master   and   servant  —  assumption  of 
risk. 

1.  The  rule  of  law  that  a  servant  assumes 
the  ordinary  risks  of  his  employment  makes 
it  his  duty  to  exercise  his  own  skill  and 
^ligence  to  protect  himself,  and  applies 
alike  whether  the  master  be  engaged  in  in- 
terstate or  intrastate  commerce. 

For  other  cases,  see  Master  and  Servant,^  II. 
6,  in  Dig.  1-52  N.  8. 

Same  —  obedience  of  order. 

2.  *'In  order  for  a  servant  to  recover  for 
an  injury  on  the  ground  that  it  resulted 
from  his  compliance  with  a  direct  order  of 
his  master,  or  of  his  master's  representative, 
the  servant  must  show  that  the  order  was 
a  negligent  one  under  the  circumstances. 
If  the  order  was  negligent^  and  the  servant 
knew  of  the  peril  of  complying  with  it,  or  if 
he  had  equal  means  with  his  master  of 
knowing  of  the  peril,  or,  by  the  exercise  of 
ordinary  care,  might  have  known  thereof, 
then  he  cannot  recover  for  an  injury  re- 
ceived in  complying  with  the  order." 

For  other  oaees,  see  Master  and  Servant,  II, 
b,  6,  in  Dig.  X-^2  N.  S. 

Same  —  duty  of  ser^-ant. 

3.  Where  a  servant  is  an  adult  of  ordin- 
ary intelligence,  with  knowledge  equal,  it 
not  superior,  to  that  of  the  master  as  to 

Headnotes  by  Gilbert,  J. 


Note. -« As  to  right  of  a  servant  to  re- 
cover for  injuries  reostved  in  obeying  a 
direet  commadui,  see  netea  to  Dallemaad  v. 
Saalfeldt,,4d  L.R.A.  758,  and  Lowe  Mfg.  Go. 
▼.  Payne^  30  L.RJV.(K.S.)  436;  and  later 
cases  in  this  series,  Pigford  v.  Norfolk 
Southern  R.  Co.  44  L.R.A.(N.S.)  865;  Chi- 
cago, B.  k  Q.  R.  Co.  T.  Shalstrom,  45  L.RJl. 
(N.S.)  8S7;  Maloney  t.  Winston  Bros.  Co. 
47  L.R.A.(N.60  994;  Philip  Car^^  Rooftng 
k  Mfg.  €6.  ▼.  Blaak,  51  L.R.A.(N£.)  340; 
aad  Sandy  Valley  4  E.  B.  Co.  v.  Taokitt, 
L.R.A.1916D,  445. 
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the  ordinary  risks  of  his  employment,  he 
is  bound  to  exercise  his  own  skill  and  dili- 
gence to  protect  himself,  and-,  cannot  be  re- 
lieved therefrom  because  the  orders  of  the 
master,  or  his  representative,  were  abrupt 
and  peremptory,  or  because  of  fear  of  los- 
ing his  employment,  or  because  he  did  not 
have  tuia  to  reflect. 

For  other  oases,  see  Master  a»d  Servant,  IL 
6,  e,  in  Dig.  l-o2  N.  8. 

(Atkinson,  J.,  dissents  in  part.) 

(December  14,  1916.) 

ERROR  to  the  Superior  Court  for  Twiggs 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought,  under  the 
Employers*  Liability  Act,  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
beenC  *  caused  by  defendant's  negligence. 
Affiriaed. 

Statement  by  Gilbert,  J.t 

Hightower  brought  suit  against  the 
Southern  Railway  Company  for  damages 
from  a  personal  injury  received  by  him. 
The  petition  alleged,  among  other  things,  as 
foHows:  The  plaintiff  was  employed  by  the 
defendant  to  assist  in  repairing  Its  track, 
which  was  used  in  intrastate  and  interstate 
oohMsierce.  The  suit  is  brought  under  the 
Employers'  Liability  Act  of  Congress  (Act 
April '22,  1908,  chap.  149,  36  Stat,  at  L.  §5, 
Comp.  Stat.  1913,  §§  8657-Si666)'.  The 
plaintiff  was  engaged  in  repairing  the  track 
under  the  instructions  of  a  track  foreman. 
At  the  time  of  the  injury  he  was  engageid  in 
replacing  old  ties  with  new  ones.  The  new 
ties  were  very  hard,  and  it  was  dilHeult  to 
drive  spikes  in  them.  It  was  the  custom  of 
the  defendant  to  furnish  new'  spikes  with 
which  to  fasten  the  rails  to  these  new  ties. 
On  this  occasion  the  defendant  did  not  fur- 
nish new  spikes,  but  ordered-  the  plaintiff 
to  use  the  old  ones.  New  spikes  are  sharp, 
and  can  be  driven  into  the  ties  without 
jumping  out;  but  when  the  old  spikes  are 
used  in  the  new  ties,  they  are  liable  at  times 
to  rebound.    On  the  occasion  of  the  injury 
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the  plaintiff  was  ordered  by  the  traek  fore- 
man to  drive  the  old  spikes  into  the  new 
tie.  The  plaintiff  told  the  foreman  that  it 
was  difficult  to  do  this,  that  they  ought  to 
have  new  spikes,  and  that  the  old  ones  were 
liable  to  jump  out  and  rebound.  The  track 
foreman  directed  him  abruptly  and  per- 
emptorily to  use  the  old  spikes,  and  to  drive 
them  at  once.  Being  thus  ordered  to  use 
the  old  spike,  and  knowing  that  if  he  re- 
fused to  do  so  he  would  lose  his  job,  and 
not  having  time  to  reflect  upon  the  matter, 
he  undertook  to  drive  the  old  spike  into  the 
new  tie,  when  it  rebounded  and  struck  his 
right  leg  about  the  knee,  and  shattered  one 
of  the  bones.  The  court  sustained  a  de- 
murrer to  the  petition,  and  dismissed  the 
action.    The  plaintiff  excepted. 

Messrs.  Robert  Ii.  Berner,  Ii.  D.  Moore, 

and  W.  A.  McClellan  for  plaintiff  in  error. 

Messrs.  Harris,  Harris,  A  WHman,  for 

defendant  in  error: 

The  foreman  was  not  negligent  in  order- 
ing the  plaintiff  to  drive  the  old  spike. 

Southern  R.  Co.  v.  Taylor,  137  Ga.  704,  73 
S.  E.  1055. 

The  risk  of  doing  work  in  a  hurry  be- 
tween trains  is  assumed  by  the  servant, 
and  the  effort  of  the  foreman  to  rush  suoh 
work     cannot     be     considered     negligence. 

Coyne  v.  Union  P.  R.  Co.  138  U.  S.  370, 83 
L.  ed.  661,  10  Sup.  Ct.  Rep.  382. 

The  defense  of  assumption  of  risk  by  the 
servant  is  not  abolished,  even  under  the 
Employers*  Liability  Act. 

Seaboard  Air  Lane  R.  Co.  v.  Horton,  233 
U.  S.  492,  56  L.  ed.  1062,  LJI.A-1916C,  1,  34 
Sup.  Ct.  Rep.  635,  Ann.  Cas.  1915B,  475,  8 
N.  C.  O.  A.  834. 

So  the  plaintiff  is  still  held  to  have  as- 
sumed the  risk  incident  to  the  employment, 
and  all  risks  that  became  known  to  him 
during  the  {progress  of  the  work. 

Western  &  A.  R.  Co.  v.  Moran,  116  Ga. 
441,  42  S.  E.  737,  13  Am.  Neg.  Rep.  6; 
Schnibbe  ▼.  Central  R.  &  Bkg.  Co.  86  Ga. 
502,  U  S.  E.  876. 

The  injury  must  have  been  caused  by  the 
manner  in  which  •  the  plaintiff  drove  the 
spike  which  he  himself  selected.  This  driv- 
ing was  done  by  him  with  full  knowledge  of 
any  dan^r  that  attended  the  operation. 

Miller  v.  Missouri  P.  R.  Co.  175  Mo.  App. 
349,  162  S.  W.  290;  Alabama  G.  8.  R.  Co.  v. 
Hudson,  164  Ala.  143,  51  So.  399. 

Gilbert,  J.,  delivered  the  opinion  of  the 
court : 

1.  It  is  immaterial  whether  the  defendant 
was  engaged  in  interstate  or  intrastate 
commerce,  as  the  rule  of  law  which  requires 
a  servant  to  assume  the  ordinary  risks  of 
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his  employment,  and  makes  ift  his  legal  duty 
to  exercise  his  own  skill  and  diligence  to 
protect  himself,  applies  in  both  eases. 
Emanuel  v.  Georgia  &  P.  R.  Co.  142  Ga.  543, 
546,  83  S.  K.  230,  8  N.  C.  C.  A.  25;  Roberts, 
Injuries  to  Interstate  Employees,  193,  108. 
The  doctrine  of  assumption  of  risks  is 
wiped  out  if  the  injury  is  due  to  a  viola- 
tion of  any  Federal  statute  enacted  for  the 
safety  of  employees.  Southern  R.  Co.  v. 
Crockett,  234  U.*S.  725,  58  L.  ed.  1564,  84 
Sup.  Ct.  Rep.  897. 

2.  *'In  order  for  a  servant  to  recover  for 
an  injury  on  the  ground  that  it  resulted 
from  his  compliance  with  a  direct  order  of 
his  master,  or  his  master's  reprosentative, 
the  servant  must  show  that  the  order  was  a 
negligent  one  under  the  circumstances.  If 
the  order  was  negligent  and  the  servant 
knew  of  the  peril  of  complying  with  it,  or 
if  he  had  equal  means  with  his  master  of 
knowing  of  the  peril,  or  by  the  exercise  of 
ordinary  care  might  have  known  thereof, 
then  he  cannot  recover  for  an  injury  re- 
ceived in  complying  with  the  order."  South- 
ern R.  Co.  V.  Taylor,  137  Ga.  704,  73  S.  E. 
1055;  Foster  v.  Walker  Roofing  Co.  139  Ga. 
431,  77  S.  £.  581;  Thomas  v.  Georgia  Gran- 
ite Co.  140  Ga.  459,  79  S.  E.  180. 

Where  a  servant  is  an  adult  of  ordinary 
intelligence,  he  cannot  relieve  himself  of  the 
duty  imposed  by  law  in  regard  to  assump- 
tion of  risks  on  the  ground  that  he  is  obey- 
ing orders  of  the  master,  or  of  a  representa- 
tive of  the  master,  or  because  failure  to 
obey  will  result  in  loss  of  employment.  4 
Labatt,  Mast.  &  S.  4002;  Leary  v.  Boston  & 
A.  R.  Co.  189  Mass.  580,  52  Am.  Rep.  733,  2 
N.  E.  116;  Seaboard  Air  Line  R.  Go.  v. 
Horton,  233  U.  S.  492,  504,  68  L.  ed.  1062, 
1070,  L.R.A.1915C,  1,  34  Sup.  a.  Rep.  635, 
Ann.  Cas.  1915B,  475,  8  N.  C.  C.  A.  834. 
"Declining,  he  may  lose  employment;  ac- 
cepting, he  assumes  the  risks  attending  the 
service,  if  he  knows  or  has  been  properly 
warned  of  them.  The  servant  is  not  under 
guardianship.  He  is  a  free  man,  at  liberty 
to  make  such  contracts  as  he  will.  That 
through  stress  of  circumstances  he  consents 
to  the  orders  of  the  master  rather  than  be 
discharged  from  employment  does  not  im- 
pose liability  upon  the  master  because  of 
such  demand,  if  he  has  otherwise  performed 
the  duty  which  the  law  imposes  upon  him 
with  respect  to  the  servant."  Reed  v. 
Stockmeyer,  20  C.  C.  A.  381,  34  U.  S.  App. 
727,  74  Fed.  186. 

The  petition  leaves  us  exceptionally  free 
from  doubt  as  to  the  respective  knowledge 
of  the  master  and  servant.  It  alleges  that 
the  representative  of  the  master  ^^ew,  or 
should  have  known,  that  it  [the  spike]  was 
liable  sometimes  to  rdbound  and  injure  tiM 
person  driving  it."    It  also  alleges  that  peti- 
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tioner  told  defendants'  representatiye  "that 
the  old  spikes  were  liable  to  jiimp  out  and 
rebound."  Thus  the  plaintiff  in  express 
terms  charges  himself  with  actual  knowl- 
edge of  the  danger.  To  relieve  himself  of 
the  assumption  of  this  risk  he  alleges  that 
the  track  foreman  ''directed  him  abruptly 
and  peremptorily  to  use  the  old  spike,  and 
drive  it  in  at  once,  as  they  had  to  get  the 
track  ready  immediately  for  the  fast  train 
Xo.  16  to  pass  over,  .  .  .  and  that,  be- 
ing thus  ordered  abruptly  to  use  the  old 
spike,  and  knowing  that  if  he  refused  to  do 
so  he  would  lose  his  job,  and  not  having 
time  to  reflect,"  he  undertook  to  perform 
the  services,  and  that  injury  resulted. 
Thus,  with  knowledge  equal,  if  not  superior, 
to  that  of  the  defendant,  he  could  not  be 
relieved  of  his  legal  duty  because  the  order 
was  abrupt  and  peremptory,  or  because  of  a 
fear  of  losing  his  employment,'  or  because  he 


did  not  have,  time  to  reflect  upon  the  matter. 
Precisely  that  thing  happened  which  the 
plaintiff  anticipated.  In  some  respects  the 
petition  in  the  case  of  Emanuel  v.  Georgia 
ft  F.  R.  Co.  142  Ga.  543,  83  6.  E.  230,  8  N. 
C.  C.  A.  25,  supra,  is  similar  to  the  petition 
in  the  present  case.  In  the  former  case, 
however,  the  element  of  knowledge  on  the 
part  of  the  servant  was  denied.  In  the  de- 
cision of  that  case  will  be  found  an  interest- 
ing discussion  of  the  basis  of  the  doctrine 
of  assumption  of  risks  by  an  employee,  and 
of  various  cases  in  which  the  doctrine  has 
been  applied. 
Judgment  affirmed. 

All  the  Justices  concur. 

Atkinson,  J.,  concurs  in  the  result,  but 
not  in  all  that  is  stated  in  the  opinion* 


GEORGIA  SUPKEMB  COURT. 

W.  H.  ROSSMAN,  Plff.  in  Err., 

V. 

GEORGIA  RAILWAY  &  POWER  COM- 
PANY et  al. 

(—  Ga.  — ,  91  S.  E.  90.) 

Carrier  —  duty  to  furntoh  seat. 

1.  As  a  general  rule,  a  carrier  operating 
an  interur&n  electric  line  is  under  a  le^al 
duty  to  furnish  a  passenger  on  its  cars  with 
a  seat.  If  one  boards  such  a  car  with  the 
intention  to  become  a  passenger,  and  refuses 
to  pay  his  fare  because,  from  the  crowded 
condition  of  the  car,  he  is  unable  to  procure 
a  seat,  he  cannot  insist  on  riding  free  while 
standing.  If  he  is  unwilling  to  accept  trans- 
portation unless  provided  with  a  seat,  he 
must  abandon  the  car  if  the  carrier  ^ves 
him  a  reasonable  opportiuiity  to  leave  it  in 
safety.  If,  after  a  refusal  to  pay  the  fare 
because  not  provided  with  a  seat,  and  after 
he  has  been  afforded  a  reasonable  opportun- 
ity to  leave  the  car  in  safety,  he  refuses  to 
leave  the  car,  the  conductor  may  eject  him 
and  use  necessary  force  to  accomplish  his 
expnlaion. 

Far  other  ca9e8,  «e«  Carriert,  II.  A,  2»  h,  in 
Dig,  1-52  N.  fi. 

Same  *-  ejection  of  i)a8«enger. 

2.  In  accomplishing  such  ejection  the  car- 
rier cannot  use  more  force  than  is  neces- 
sary; and  if,  in  an  action  against  the  car- 
rier, the  plaintiff  ejected  complains  that  he 

Headnotes  by  Evans,  P.  J. 

Note.  <—  The  duty  of  a  carrier  to  provide 
a  passenger  with  a  seat,  including  his  rights 
and  the  rights  of  the  carrier  where  a  seat 
is  not  furnished,  is  discussed  in  the  note  to 
Cave  V.  Seaboard  Air  Line  R.  Co.  L.ILA. 
1915B,  915. 
I..ILA.1917C. 


was  ''bruised"  by  the  ejection,  he  must  al- 
lege that  the  force  used  was  unnecessary,  or 
state  the  facts  from  which  such  an  inference 
may  be  drawn. 

For  other  cases,  see  Carriers,  IL  h,  in  Dig. 
1-^2  N.  8. 

Same  —  Improper  place  for  ejection. 

3.  An  interurban  electric  carrier  cannot 
lawfully  eject  a  person  refusing  to  pay  fare 
on  account  of  not  being  provided  with  a 
seat,  at  an  improper  place,  or  at.  a  place 
where  his  ejection  will  be  attended  with 
peril  or  danger.  An  allegation  that  the 
place  where  the  ejection  occurred  was 
''many  hundred  feet  from  a  regular  stop- 
ping place"  does  not  charge  that  the  ejec- 
tion was  at  an  improper  place,  or  with  un- 
necessary force. 
For  other  cases,  see  Carriers,  IL  h,  S,  in 

Dig.  1-52  2V.  8. 

(December  13,  1916.) 

I?  RROR  to  the  Superior  Court  for  De  Kalb 
J  County  to  review  a  judgment  in  de- 
fendants' favor  in  an  action  brought  to  re- 
cover damages  for  alleged  unlawful  ejection 
of  plaintiff  from  defendant's  car.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nalley  A  Soott  for  plaintiff  in 
error. 

Messrs.  Ckkl^nltt  A  Conyers  for  defend- 
ants in  error. 

Evans,  P.  J^  delivered  the  opinion  of  the 
court: 

In  Mibstanee  tiie  plaintiff  alleged  the 
following:  The  defendant  operates  an 
interurban  railway  line  between  Atlanta 
and  Stone  Mountain.  Plaintiff  and  seventy - 
five  or  eighty  other  persons  at  Stone  Moun- 
tain were  av^aitiag  the  arrival  of  the  cars 
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from  Atlanta,  ao  that  they  could  board 
them  on  their  return  trip.  When  the  cars 
reached  Stone  Mountain,  the  trailer  car, 
which  had  been  customarily  operated  over 
the  defendant's  line,  was  detached,  leaving 
only  one  car  to  be  operated  on  the  return 
trip.  The  plaintiff,  with  the  other  passen- 
gers, boarded  this  car,  the  plaintiff  intend- 
ing to  ride  as  a  passenger  to  the  city  of 
Atlanta.  He  was  unable  to  obtain  a  seat, 
and  refused,  after  the  car  had  gone  some 
distance,  to  pay  the  usual  and  customary 
fare  demanded  of  him  by  the  conductor. 
Upon  his  refusal  to  pay  the  fare  the  car 
was  stopped,  and  the  plaintiff  was  ejected 
at  a  point  not  at  a  regular  stopping  place, 
in  the  presence  of  his  friends  and  many 
strangers,  and  on  this  account  he  was 
'^greatly  humiliated  in  mind,  body,  and 
spirit;"  he  was  'ni)ruised  and  injured  about 
his  arms  and  body,  caused  by  the  manner 
and  method  in  which  he  was  ejected  from 
the  car."  The  circumstances  attending  his 
ejection  from  the  car  were  not  made  to 
appear  in  the  petition.  His  complaint  is 
that  the  defendant  was  negligent,  in  that 
it  failed  to  furnish  him  with  reasonably 
safe  and  comfortable  transportation  from 
Stone  Mountain  to  Atlanta,  failed  to  fur- 
nish him  with  a  seat  and  with  a  car  in 
which  he  could  have  been  seated,  and  eject- 
ed him  from  the  car  on  which  he  was  rid- 
ing at  a  place  not  established  as  a  regular 
stop  for  passengers  to  get  on  or  off  the 
defendant's  cars,  and  in  the  manner  of  his 
ejection.  His  petition  was  dismissed  on 
general  demurrer,  and  he  excepted. 

If  the  passenger  had  provided  himself 
with  a  ticket,  the  conductor  could  not  have 
required  him  to  surrender  it  until  he  had 
furnished  him  with  a  seat.  But  while  a  pas- 
senger may  decline  to  surrender  his  ticket 
until  he  is  furnished  with  a  seat,  he  cannot 
insist  on  riding  free  while  standing.  He 
cannot  avail  himself  of  the  benefit  of  the 
transportation  offered  him  under  his  con- 
tract, and  at  the  same  time  withhold  from 
the  carrier  his  ticket,  which  is  the  evidence 
of  his  having  paid  his  fare.  If  a  passenger 
with  a  ticket  desires  to  repudiate  his  con- 
tract because  of  the  carrier's  failure  to  com- 
ply with  a  part  of  his  obligation,  he  must  do 
so  in  to  to.  He  cannot  appropriate  its  bene- 
fits and  at  the  same  time  get  rid  of  its  bur- 
den. Southern  R.  Oo.  v.  Nappier,  138  Ga. 
31,  74  S.  E.  778 ;  2  Hutchinson,  Carr.  §  1113. 
The  principle  of  this  rule  also  applies  to 
intending  passengers  of  interurban  cars  who 
board  the  car  with  the  intention  of  paying 
the  fare  on  the  ear.  The  plaintiff  does  not 
make  it  appear  that  the  car  had  left  Stone 
Mountain  before  he  discovered  that  he  eould 
I..R.A.1917C. 


not  get  a  seat.  If  he  made  such  discovery 
after  he  got  on  the  car,  but  before  it  was 
in  motion,  and,  with  full  opportunity  to 
leave  it,  nevertheless  he  remained  on  it,  he 
will  be  deemed  to  have  elected  to  take  the 
accommodations  furnished  him;  he  could 
not  refuse  to  pay  fare  and  gratuitously 
complete  his  journey.  If  one  who  boards 
the  car  of  an  interurban  electric  company  is 
unwilling  to  accept  transportation  unless 
furnished  with  a  seat,  he  must  abandon  the 
car,  and  the  carrier  is  bound  to  afford  him  a 
reasonable  opportunity  to  leave  it  in  safety. 
If,  after  such  refusal  to  pay  fare  because 
not  provided  with  a  seat,  and  after  he  has 
been  afforded  a  reasonable  opportunity  to 
leave  the  car  in  safety,  he  refuses  to  leave 
the  car,  the  conductor  may  eject  him,  and 
use  necessary  force  to  accomplish,  his  ex- 
pulsion. 

Though  a  carrier  may  have  the  right  to 
eject  a  passenger  who  refuses  to  pay  fare, 
unnecessary  force  must  not  be  used.  The 
plaintiff  alleged  that  he  was  "bruised  and 
injured  about  his  arms  and  body,  caused  by 
the  manner  and  method  in  which  he  was 
ejected  from  the  car."  The  only  "manner 
and  method"  of  ejection  alleged  is  that  the 
conductor  stopped  the  car  at  a  place  many 
hundred  feet  away  from  a  regular  stop,  and 
"after  it  was  stopped  petitioner  was  ejected 
therefrom."  There  is  no  allegation  from 
which  it  can  be  deduced  that  unnecessary 
force  waa  used.  The  plaintiff  admits  that 
he  refused  to  pay  fare,  and  that  the  car  was 
stopped  so  as  to  give  him  an  opportunity  to 
leave  it.  No  complaint  is  made  that  he 
was  not  given. time  to  leave  the  car.  It  was 
a  part  of  his  case  to  show  excessive  force 
was  used;  he  does  not  allege  it.  If  the 
braises  on  the  arms  and  body  were  the  re- 
sult of  his  resistance  of  the  conductor's  ef- 
fort to  eject  him,  and  the  force  used  was 
not  excessive,  the  carrier  is  not  liable  for 
such  injuries.  He  complains  that  he  was 
put_off  "many  hundred  feet  from  a  regular 
stopping  place,"  but  no  complaint  is  made 
that  the  place  was  an  improper  one  to  alight 
from  the  car  in  safety.  We  do  not  under- 
stand the  law  to  be  that  one  who  boards  an 
interurban  electric  car  to  be  transported  as 
a  passenger,  and  who  refuses  to  pay  his  fare 
because  not  given  a  seat,  has  the  right  to 
den^iand  that  he  be  carried  to  the  next  regu- 
lar stopping  place.  When  he  refuses  to  ac- 
cept the  carrier's  accommodation  and  the 
carrier  gives  him  an  opportunity  to  leave 
the  car  at  a  proper  place  in  safety,  he  must 
leave  the  car;  otherwise  he  may  be  Lawful!/ 
ejected. 

Judgment  affirmed. 

*     All  the  Justices  concur. 
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W.  a  LUDEN,  Plff.  in  Err., 

V. 

BNTERPRISE  LUMBER  COMPANY  et  al. 

(—  Ga.  — ,  91  S.  E.  102.) 

Bills  and  notes  «-  hj  eorporation  to  of- 
ficer. 

1.  A  promisflory  note  without  considera- 
tion, executed  in  the  name  of  a  corporation 
by  one  of  its  officers,  and  payable  to  such 
officer  individually,  is  void  as  against  the 
corporation. 

(a)  A  holder  of  such  note  takes  it  with 
notice. 

(b)  While  a  prcMnissory  note  without  con- 
sideration, executed  in  the  name  ol  a  eor- 
poratioa  by  one  of  its  officers,  and  payable 
individually  to  such  officer,  is  void  as 
against  the  corporation,  in  contemplation 
of  law  such  act  is  the  individual  undertak- 
ing of  the  officer,  and  as  such  he  is  bound. 
For  othrr  cases,  see  Bills  and  Votes,  V,  6,  2; 

Corporations,  IV.  g,  2,  in  Dig.  t-S2  N.  8. 

Principal  and  snrety  «-  release  <—  stay 
of  exeentlon. 

2.  Stay  of  an  execntion,  to  relieve  a 
surety,  must  be  for  a  valuable  consideration, 
and  for  a  definite  period  of  time.  The  stay 
of  execution  relied  on  in  this  case  recites 
no  consideration,  and  is  for  no  definite 
period  of  time;  and  there  can  be  no  release 
of  the  surety. 

For  other  cases,  see  Principal  and  Surety,  L 
b,  in  Dig.  1-52  N.  S. 

(Deeember  14,  1916.)  • 

ERKOR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  defend- 
ants' favor  in  an  aotion  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note^  Affirmed  as  to  defendsAt  com- 
pany; reversed  as  to  other  defendant. 

Statement  by  611l»ert,  J.: 

W.  U.  Luden  brought  suit  against  the 
Enterprise  Lumber  Company  as  principal, 
and  A.  B.  Steele  as  indoraer,  alleging  that 
the  defendants  were  indebted  to  him  in  the 
sum  of  $2,500  on  a  promissory  note  for  that 
amount,  which  note  recited  that  it  was  pay- 
able to  A.  B.  Steele,  and  was  signed,  "Enter- 
prise Lumber  Company,  by  A.  B.  Steele^ 
Pres./'  and  that  "petitioner  is  the  holder 
and  owner  for  value  received  before  ma- 

Headnotes  by  Gilbert,  J. 


turtty,  and  without  notice.**  Before  verdict 
the  plaintiff  struck  the  words,  "for  value 
received  before  maturity,  and  without  no- 
tice.'' The  defendants  denied  indebtedness, 
and  for  further  answer  alleged  that  the  note 
was  giyen  without  consideration;  that  it 
was  executed  and  indorsed  as  a  matter  of  ac- 
commodation, without  consideration  either 
to  the  lumber  company  or  to  Steele;  that 
the  plaintiff  took  Hie  note  after  maturity; 
that  the  note  was  executed  and  delivered  by 
the  defendants  to  George  M.  Britton,  with- 
out consideration  to  either  of  the  defend- 
ants, but  solely  for  the  purpose  of  accom- 
modation and  to  allow  Britton  to  use  the 
note  as  a  guaranty  or  security  for  his  in- 
debtedness; that  Luden  was  not  a  bona  fide 
holder  for  value;  and  that  Luden,  knowing 
that  Britton  was  only  a  surety  and  had 
pledged  the  note  as  surety  only  for  the 
original  indebtedness  to  him  of  the  G.  M. 
Britton  Company,  and  after  having  obtained 
a  judgment  against  the  G.  M.  Britton  Coin- 
pany  and  caused  execution  to  issue  thereon, 
deliberately  stayed  said  execution  for  the 
purpose  of  indulging  the  Britton  Company, 
and  by  reason  of  said  stay  of  execution  the 
defendants  were  released  from  their  obliga- 
tions. 

The  evidoice  shewed  that  the  note  was 
signed,   ''Bnterprise  Lumber  Company,   by 

A.  B.  Steele,  Pres.,*'  and  was  payable  to  A. 

B.  Steele.  Steele  indorsed  the  note  in  blank 
and  mailed  it  to  Briiitoli,  having  knowledge 
that  G.  M.  Britton  was  president  of  the 
Britton  Company,  an.d  would  use  the  note 
for  the  benefit  of  the  Britton  Company.  The 
Britton  Company  owed  Luden,  and  G.  M. 
Britton  indorsed  the  note  and  transferred 
it  to  Luden  as  security  for  a  past  indebted- 
ness. The  Britton  Company  failed,  and  the 
note  remained  unpaid.  There  was  evidence 
to  show  that  Luden  received  the  note  before 
maturity.  Steele  testified,  among  other 
things,  as  follows :  ''Mr.  Britton  was  a  per- 
sonal friend  of  mine  for  many  years>  and 
had  done  me  many  kindnesses;  when  he 
needed  money  he  would  send  some  notes  to 
me,  and  I  would  send  him  our  notes  in  ex- . 
change." 

The  court  directed  a  verdict  for  the  de- 
fendants. The  plaintiff's  motion  for  a  new 
trial  was  overruled,  and  he  excepted. 

Messrs.  Anderson,  Slate,  A  D'Orr  for 

plaintiff  in  error. 


Note.  —  The  right  of  one  who  takes  com- 
mercial paper  of  a  corporation  in  payment 
of,  or  as  security  for,  an  individual  debt  of 
an  officer  thereof,  is  discussed  in  the  note 
to  Kenvon  Realty  Co.  v.  National  Deposit 
Bank,  31  L.R.A.(N'.S.)  169;  and  see  later 
case,  Debaca  v.  Higgins,  L.R.A.1915B,  1091. 

As  to  the  circumstances  sufficient  to  put 
L.RJ1.1917C. 


a  purchaser  of  negotiable  paper  on  inquiry, 
see  notes  to  Mee  v.  Carlson,  29  L.R.A.(N.S.) 
351,  and  McPherrin  v.  Tittle,  44  LlR.A. 
(N.S.)  395;  and  see  later  cases,  Security 
Trust  k  Sav.  Bank  v.  Gleichmann,  L.R.A. 
1915F,  1203;  Keisel  v.  Baldock,  L.R.A. 
1916D,  632;  and  First  Nat.  Bank  ▼.  Stover, 
L.R.A.1916D,  1260. 
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Messrs.  Gundler,  Thomson,  A  Hlracb>  i 

for  defendants  in  error: 

The  note  was  not  executed  as  a  part  of 
any  legitimate  dealings  of  the  Enterprise 
Lumber  Company;  such  a  note  is  ultra 
vires,  and  not  binding  on  the  corporation. 

Savannah  Ice  Go.  v.  CanaMiOuisiana 
Bank.  &  T.  Co.  12  Ga.  App.  819,  79  S.  £,  45; 
10  Cyc.  1115. 

A  note  signed  in  the  corporate  name  by 
the  president  of  the  corporation,  and  pay- 
able to  his  own  order,  bears  on  its  face  the 
mark  of  its  invalidity,  and  this  fact  alone 
is  notice  to  a  future  holder. 

Capital  City  Brick  Co.  v.  Jackson,  2  Ga. 
App.  774,  59  S.  £.  92. 

G.  M.  Britton  as  an  individual,  in  putting 
up  the  Enterprise  Lumber  Company  note, 
which  was  his  individual  property,  was  him- 
self becoming  a  mere  surety  for  the  debt 
of  the  Britton  corporation. 

Jones,  Collateral  Securities,  §  517A; 
White  V.  Ault,  19  Ga.  551;  Price  v.  Dime 
Sav.  Bank,  124  111.  317,  7  Am.  St.  Rep. 
367,  15  N.  E.  754. 

Aft  the  note  sued  on  belonged  to  G.  M. 
Britton  individually,  and  had  been  deposited 
by  him  as  security  for  a  corporation's  debts, 
the  action  of  plaintiff  in  affirmatively  stay- 
ing the  writ  of  execution  to  the  detriment 
of  the  sureties  released  the  defendant  lum- 
ber company  note  from  any  further  claim 
on  the  part  of  plaintiff. 

White  v.  Ault,  suprA;  Jooes,  Collateral 
Securities,  §  517A. 

It  also  released  the  Enterprise  Lumber 
Company  and  A.  B.  Steele,  as  th^,  being 
merely  accommodation  parties  to  this  note, 
are  mere  sureties  as  against  a  pledgee  of  the 
note. 

Beacon  Trust  Co.  v.  Bobbins,  173  Mass. 
261,  63  N.  E.  872;  Guild  v.  Butler,  127 
Mass.  386. 

Plaintiff  could  in  no  event  have  collected 
out  of  the  makers  of  this  note  more  than 
the  balance  due  him  by  the  G.  M.  Britton 
Company  on  the  judgment  which  he  had 
obtained,  and  afterwards  stayed. 

Hatcher  v.  Independence  Kat.  Bank,  79 
Ga.  647,  5  S.  E.  Ill;  Slack  v.  Elkins,  10 
Ga.  App.  571,  73  S.  E.  862;  Mitchell  v. 
Rutherford,  9  Ga.  App.  722,  72  S.  E.  302; 
Hancock  v.  Empire  Cotton  Oil  Co.  17  Ga. 
App.  170,  86  S.  E.  434;  Linderman  v.  At- 
kins, 143  Ga.  366,  85  S.  E.  101. 

Gilbert,  J.,  delivered  the  opinion  of  the 
court: 

1.  One  of  the  reasons  assigned  by  the  de- 
fendants why  the  note  was  not  enforceable 
against  them  was  that  it  was  wholly  with- 
out consideration.  The  plaintiff,  on  the 
other  hand,  insisted  that  the  note  was  not 
without  consideration,  because  the  defend- 
L.R.A.1917C. 


ants  had  reoeived  in  return  tberefor  a  simi- 
lar note  from  the  G.  M.  Britton  Company. 
Civil  Code  1910,  §  4291,  declares:  "Any 
circumstances  whidi  would  place  a  prudent 
man  upon  his  guard,  in  purchasing  nego- 
tiable paper,  shall  be  sufficient  to  constitute 
notice  to  a  purchaser  of  such  paper  before 
it  is  due."  Fidelity  Trust  Co.  v.  Maya, 
142  Ga.  821,  828,  83  S.  £.  961. 

The  note  sued  upon  was  executed  by  the 
president  of  the  corporation,  and  on  its  face 
was  made  payable  to  this  president  individ- 
ually. It  remains,  therefore,  to  be  seen 
whether  Luden  was  an  innocent  holder,  in 
view  of  the  Code  section  just  quoted. 

In  Capital  City  Brick  Co.  v.  Jackson,  2 
Ga.  App.  771,  59  S.  E.  92,  the  prineiple  is 
convincingly  and  clearly  stated:  "A  nego- 
tiable pr<Mnissory  note  made  in  the  name 
of  the  corporation  by  its  president,  in  which 
he  is  nan^  as  payee,  is  prima  ifacie  void 
as  to  such  corporation.  The  burden  is  upon 
the  holder  of  such  note  to  show  tha.t  it  is 
in  fact  the  c(mtract  of  the  corporation." 

It  would  serve  no  useful  purpose  to  re- 
peat all  of  the  argument  and  the  citation  of 
authorities  ia  the  case  just  referred  to.  It 
will  be  seen  by  a  careful  examination  that, 
whenever  a  promissory  note  is  signed  by 
an  officer  of  a  corporation,  and  is  made  pay- 
able to  himself  individually,  and  is  by  this 
same  officer  negotiated,  the  holder  is  held 
to  have  notice.  The  opinion  in  the  cited 
case  declares:  "As  far  as  we  have  been 
able  to  find,  there  has  been  no  contrary 
opinion  in  a  case  involving  a  similar  state 
of  facts;  but  both  courts  and  standard  text- 
writers  are  in  accord  on  the  subject.  .  .  . 
The  law  must  be  as  herein  contended;  else 
corporations  would  be  at  the  mercy  of  dis- 
honest officials,  and  positions  of  corporate 
trust  would  be  prostituted  to  private  gain, 
and  corporate  property  be  exhausted  in  pay- 
ment of  personal  debts.  A  bona  fide  holder 
of  a  promissory  note  executed  by  an  officer 
in  the  name  of  the  corporation,  and  payable 
to  the  officer  executing  it,  as  an  individual, 
in  legal  contemplation  cannot  exist.  The 
person  and  the  subject  are  in  positive  con- 
tradiction." 

And  in  Exchange  Bank  v.  Thrower,  118 
Ga.  433,  45  S.  E.  316,  it  is  declared:  "Au- 
thority to  borrow  money  is  among  the  most 
dangerous  powers  which  a  principal  can  con- 
fer upon  an  agent.  Whoever  lends  to  one 
claiming  the  right  to  make  or  indorse  nego- 
tiable paper  in  the  name  of  another  does  so 
in  the  face  of  all  the  danger  signals  of  busi- 
ness. He  need  not  lend  or  discount  until 
assured  beyond  doubt  that  the  principal  has 
in  fact  appointed  an  agent  who,  by  the 
stroke  of  a  pen,  may  wipe  out  his  present 
fortune  and  bind  his  future  earnings.  The 
very  nature  of  the  act  is  a  warning;  and  if 
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the  leader  parts  with  his  moneyj  he  does 
so  at  hie  own  peril." 

The  plaintiff  received  the  note  sued  upon, 
witli  the  danger  signal  on  its  faoe.  There 
ie  nothing  in  the  evidence  to  show  that  the 
Enterprise  Liunber  Company  ever  received 
any  consideration  whatever.  One  who  re> 
ceivea  such  a  note  with  its  danger  signal 
on  its  face,  warning  him  of  the  burden  he 
must  carry  before  eD forcing  payment,  is  in 
no  position  to  invoke  the  principle  of  es- 
toppel against  the  corporation,  where  it  does 
not  appear  that  the  corporatiou  received  any 
consideration  therefor. 

The  esEchange  by  Steele  and  Britton  of 
notes  of  their  respective  companiee  was 
purely  a  personal  and  individual  act;  the 
note  of  each  corporation  being  signed  by  its 
president)  and  made  payable  to  its  president 
individually.  Irrespective  of  the  use  actual- 
ly made  of  the  notes,  the  fact  remains  that 
the  danger  signal  was  obvious  to  all  who 
paid  due  regard  to  ordinary  business  pre- 
cautions. The  rule  of  law  expressed  above 
is  essential  to  corporate  integrity,  to  pro- 
tect it  against  just  such  use  of  its  credit. 
Cook,  Corp.  7th  ed.  §  774;  Kenyon  Realty 
Co.  V.  National  Deposit  Bank,  140  Ky.  133, 
31  L.ILA.(N.S.)  169,  130  S.  W.  965. 


None  of  the  reasons  above  stated  apply 
in  behalf  of  Steele.  The  note  is  void  as  to 
the  corporation,  but  not  as  to  Steele.  As 
an  individual,  for  motives  of  personal  favor, 
Steele  had  the  right  to  lend  his  credit  to 
Britton;  and  the  indorsement  and  delivery 
of  the  note  payable  to  him  will  bind  him 
to  the  extent  only  of  the  amount  due  by  the 
Britton  Company  to  Luden.  Angell  &  A. 
Corp.  §  303;  Dan.  Xeg.  Inst.  §  306,  and 
note;  Aven  v.  Beckom,  11  Ga.  1,  6;  Rawl- 
ings  V.  Robson,  70  Ga.  595  ( 1 ) ;  Candler  v. 
De  Give,  133  Ga.  486,  66  S.  E.  244;  Frank- 
land  V.  Johnson,  147  111.  520,  37  Am.  St. 
Rep.  234,  35  N.  E.  480. 

2.  Stay  of  the  execution,  to  relieve  a  sure- 
ty, must  be  for  a  valuable  consideration, 
and  for  a  definite  period  of  time.  8  C.  J. 
030;  Bunn  v.  Commercial  Bank,  98  Ga.  647, 
26  S.  E.  63 ;  Woolfolk  v.  Plant,  46  Ga.  422 ; 
Ver  Nooy  v.  Pitner,  17  Ga.  App.  229(3),  86 
S.  E.  456.  The  stay  in  this  case  recites  no 
consideration  and  no  definite  period  of  time; 
a  levy  may  legally  be  eflfected  at  any  time; 
hence,  there  can  be  no  release  of  the  surety. 

Judgment  affirmed  as  to  the  Enterprise 
Lumber  Company,  and  reversed  as  to  Steele. 

All  the  Justices  concur. 
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CHERRYVALE  GAS,  LIGHT,  &  POWER 

COMPANY. 

(99  Kan.  563,  162  Pac.  313.) 

6a0  *-  eacMipe  <—  explosion  —  liability. 

1.  Where  natural  gas  has  been  negligent- 
ly permitted  to  escape,  and  it  is  ignited 
with  a  match  by  a  person  who  is  searching 
for  the  gas  leak,  and  an  explosion  results, 
the  consequent  damages  are  attributable 
to  the  explosion  of  the  gas  and  to  the  negli- 
gence which  permitted  the  gas  to  escape. 
For  other  cases,  see  Proximate  Cause,  II,  d, 

in  Dig.  l-^t  N,  8. 

Subrogation  —  insurer  —  negligent  In* 
Jary. 

2.  Where  an  insurance  company  iswes  a 

Headnotes  by  Dawson,  J. 

Note.  *-  The  liability  of  a  gas  company 
for  negligence  in  the  escape  or  explosion  of 
gas  is  discussed  in  the  notes  to  Ohio  Gas 
Fuel  Co.  V.  Andrews,  29  L.R.A.  337;  Con- 
solidated Gas  Co.  V.  Connor,  32  L.R.A. 
(N.8.)  800;  and  Manning  v.  St.  Paul  Gas- 
light Co.  L.R.A.191d£,  1022;  and  see  later 
oases,  MoWiUiams  v.  Kentucky  Heating  Co. 
LkR.A.1916A,    1224,   and    Wolff    v.    Shreve- 

£ort  Gas,  E.  L.  &  P.  Co.  L.R^.1916D,  1138. 
.R.A.1917C. 


policy  of  insurance  coveriaff  loss  or  damage 
to  property,  it  is  not  bound  to  quibble  with 
the  policy  holder  as  to  whether  the  loss 
falls  precisely  within  the  terms  of  the  pol- 
icy, it  may  pay  the  loss,  and  it  will  there- 
by become  subrogated  to  all  the  rights  of 
the  injured  party  in  an  action  against  the 
wrongdoer. 

F<pr  other  cases,  see  Insurance,  VI,  f,  in  Dig. 
l-5»  N.  S. 

EMdenoe  -«  demarrer  -*  wei^bt. 

3.  Rule  followed  that  on  a  demurrer  to 
the  plaintiff's  evidence  in  support  of  its 
cause  of  action,  the  evidence  is  to  be  given 
full  credence  and  considered  in  its  most 
favorable  light  towards  the  party  which 
adduced  it. 

For  other  cases,  see  Trial,  IL  d,  4,  ♦»»  Dig* 
1^2  N.  a. 

Same  *-  gas  explosion  —  effect. 

4.  Where  the  servant  of  a  gas  company, 
in  response  to  an  application  to  the  com- 
pany for  gas  service^  turns  on  the  gas  at 
the  wrong  stop  box,  whereby  the  gas  es- 
capes and  enters  neighboring  property  and 
is  ignited  by  one  who  is  testing  the  gas 
pipes  for  a  supposed  leak,  and  an  explosion 
results,  the  consequent  damage  makes  a 
prima  facie  case  against  the  gas  company 
which  cannot  be  met  by  a  demurrer  to  plain- 
tifi^s  evidence. 

For  other  cases,  see  Evidence,  IL  h,  1,  f,  in 
Dig.  l-^a  N,  8. 

Pleading  <—  splitting  caase  of  action  -» 
effect. 

5.  The  question  of  splitting  of  cause  of 
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aotion  considered,  and  held,  that  such  a  de- 
fense cannot  be  used  to   strengthen   a  del- 
murrer  to  plaintiff's  evidence. 
For  other  caseSf  see  Action  or  Suit,  II.  e, 
in  iHff.  1-^2  N.  8. 

(January  6,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Montgomery 
County  in  defendant's  favor  in  an  action 
brought  to  recover  the  amount  of  a  loss, 
paid  by  plaintiff  to  a  property  owner,  from 
an  explosion  caused  by  the  negligence  of  de- 
fendant's servant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Sullivan  Ijoniax.  for  appellant: 

The  owner  of  the  building  could  not  be 
charged  with  any  duty  concerning  cut-off 
valves  which  were  not  upon  his  own 
premises. 

Coffeyville  Min.  &  Gas  Co.  v.  Carter,  65 
Kan.  568,  70  Pac,  635,  12  Am.  Neg.  Rep. 
694 ;  Luengene  v.  Consumers  Light,  Heat 
&  P.  Co.  86  Kan.  866,  122  Pac.  1032;  Mc- 
Itenna  v.  Citizens'  Natural  Gas  Co.  198  Pa. 
31,  47  Atl.  990. 

It  was  the  duty  of  the  gaa  company,  gas 
being  an  extraordinarily  dang^rojia , element, 
to  use  an  extraordinarily  high  degree  of 
care  and  skill  to  keep  it  coniined,r— &  .care 
commensurate  with  the  danger. 

8ipple  V.  Laclede  Gaslight  Co.  125  Mo. 
App.  81, 102  S.  W.  608;  Greaney  v.  Holyoke 
Water  Power  Co.  174  Mass.  437,  54  N.  E. 
880,  6  Am.  Neg.  Rep.  567;  Hartman  v. 
Citizens  Natural  Gas  Co.  210  Pa.  19,  59  Atl. 
315;  Barrickman  v.  Marion  Oil  Co.  45  W. 
Va.  634,  44  L.R.A.  92,  32  S.  E.  327 ;  Wichita 
Gas,  £.  L.  &  P.  Co.  y.  Wright,  0  Kan.  App. 
730,  59  Pac.  1085. 

The  act  of  defendant's  Bervaat  in  light- 
ing a  match  under  the  building,  -knowing 
that  gas  was  escaping  in  close  proximity, 
was  negligence  as  a  matter  of  law. 

20  Cyc.  1175,  note;  Consolidated  Gas 
Co.  V.  Crocker,  82  Md.  113,  31  LJR.A.  785, 
33  Atl.  423. 

Defendant  was  liable  for  the  loss,  and 
could  suffer  no  prejudice  by  reason  of  a 
transfer  of  the  right  of  action,  such  right 
of  action  being  an  assignable  one. 

19  Cyc.  894 ;  St.  Louis,  A.  &  T.  R.  Co.  v. 
Fire  Asso.  of  Philadelphia,  60  Ark.  326,  28 
L.R.A.  83,  30  S.  W.  350;  JFAn&  L.  Ins.  Co. 
V.  National  Union  F.  Ins.  Co.  98  Neb.  446, 
L.R.A.1916A,  784,  163  N.  W.  553;  Babcock 
v.  Canadian  Northern  R.  Co.  117  Minn.  434, 
136  N.  W.  276,  Ann.  Cas.  1913D,  924. 

Mr.  Ij.  p.  Brooks  for  appellee. 

Dawson,  J.,  delivered  the  opinion  of  the 
eourt: 

This  is  a  damage  suit.  The  plaintiff 
issued  a  policy  insuring  the  plate  glass  front 
L.R.A.1917C. 


of  a  building  in  Cherryvale  against  break* 
age.  In  response  to  an  application  for  gas 
by  a  tenant  occupying  the  second  floor  of  the 
building,  the  defendant's  employee  turned 
on  the  gas  by  opening  the  wrong  stop  box, 
— ^a  stop  box  which  connected  with  some 
old,  defective,  and  unused  pipe  leading 
into  an  adjacent  building.  The  stop  box 
had  been  acquired  with  other  property  by 
the  defendant  from  an  older  gas  company. 
The  service  pipes  from  the  stop  boxes  to 
the  abutting  property  belonged  to  the 
property  owners.  The  gas  released  from  the 
wrong  stop  box  found  its  way  into  the  build- 
ing having  the  plate  glass  front.  The  pres- 
ence of  gas  was  detected  in  that  vicinity, 
and  the  defendant's  servant  ignited  it  with 
a  match  while  hunting  in  the  basement  of 
an  adjoining  building  for  the  leak.  This 
explosion  blew  out  and  smashed  the  plate 
glass  front.  The  plaintiff  paid  the  owner 
$160  for  the  loss  covered  by  the  insurance 
policy,  and  now  seeks  by  subrogation  to 
recoup  from  the  gas  company.  The  defend- 
ant's demurrer  to  plaintiff's  petition  was 
overruled.  This  is  assigned  as  error.  A 
demurrer  to  plaintiff^s  evidence  was  sus- 
tained.   And  this  is  assigned  as  error. 

The  defendant  contends  that  the  petition 
did  not  state  a  cause  of  action  because  the 
plate  glass  was  destroyed  by  fire,  and  the 
insurance  policy  provided: 

4.  'This  insurance  does  not  Include  and 
the  company  shall  not  be  liable  for — 

"(a)  Any  loss  or  damage  resulting  direct- 
ly or  indirectly  from  fire,  whether  on  the 
premises  described  in  the  schedule  6r  else- 
where. 

In  L'Eouyer  v.  Indemnity  Life  &  Acci.  Co. 
97  Kan.  540,  156  Pac.  1088,  it  was  held 
that  a  policy  of  insurance  4»vering  accident 
or  death  by  the  burning  of  a  building  while 
the  assured  was  therein  did  not  cover  an 
accident  caused  by  the  explosion  of  a  can 
of  kerosene  in  a  building  while  the  assured 
was  therein,  although  the  explosion  set  fire 
to  tlie  building  and  did  considerable  dam- 
age. In  that  case  the  plaintiff  did  not 
wholly  fail,  but  the  amount  of  the  recovery 
was  governed  by  certain  .other  accident 
features  of  the  policy.  In  the  opinioa,  it 
was  said:  "Manifestly  the  decedent  vras 
out  of  the  building  before  the  fire  had  made 
any  progress  towards  consuming  any  por- 
tion of  the  building,  and  it  could  not  have 
been  the  burning  of  the  building  "while  he 
was  therein  which  caused  his  death."  97 
Kan.  542. 

In  United  Life,  F.  &  M.  Ins.  Co.  v,  Foote, 
22  Ohio  St.  340,  10  Am.  Rep.  736,  it  was 
held  that  where  an  explosive  mixture  of 
whisky  victor  and  atmosphere  oame  in  eon- 
tact  with  a  gas  jet,  from  which  it  ignited 
and  exploded,  and  a  fire  ensued  therefrom. 
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which  destroyed  tlie  property,  the  Iobs  was 
occasioned  by  the  explosion.  A  similar  case 
was  Briggs  v.  North  American  k  M.  Ins. 
Co.  53  N.  Y.  446.  Another  instructive  case 
which -discusses  this  general  subject  is  re- 
ported in  Transatlantic  F.  Ins.  Co.  v.  Dor- 
Bejj  56  Md.  70,  40  Am.  Rep.  403. 

Under  the  familiar  rule  of  insurance  law 
which  attributes  loss  or  injury  to  its  proxi- 
mate cause  only,  the  plate  glass  in  tliis  case 
was  broken  by  the  explosion  of  gas,  and  not 
by  fire.  Mitchell  v.  Potomac  Ins.  Co.  183 
U.  S.  42,  46  L.  ed.  74,  22  Sup.  Ct.  Rep.  22; 
Maryland  Casualty  Co.  v.  Edgar,  122  C.  C. 
A.  62,  203  Fed.  656;  Heuer  v.  North  West- 
ern Nat.  Ins.  Co.  144  111.  393,  19  L.R.A. 
594,  33  N.  E.  411;  Vorse  v.  Jersey  Plate 
Glass  Ins.  Co.  119  Iowa,  555,  60  L.R.A.  838, 

97  Am.  8t.  Rep.  330,  93  N.  W.  569;  Boat- 
man's F.  k  M.  Ins.  Co.  v.  Parker,  23  Ohio 
St.  85,  13  Am.  Rep.  228;  Wadsworth  t. 
Canadian  R.  Acci.  Ins.  Co.  Ann.  Cas.  191 4C, 
306,  and  note  (49  Can.  S.  C.  115).  See 
also  Coffeyville  Min.  k  Gas  Co.  v.  Carter, 
65  Kan.  565,  568,  70  Pac.'635,  12  Am.  Ncg. 
Rep.  594. 

Moreover,  the  insurance  company  was  not 
required  to  quibble  with  the  assured  as  to 
whether  its  policy  fairly  covered  the  break- 
ing of  the  glass  by  the  gas  explosion  or 
whether  the  remoter  cause,  the  lighting  of 
the  match,  was  a  fire,  and  that  the  fire  was 
the  cause  of  the  breaking  of  the  glass.  The 
insurance  company  had  the  right  to  pay, 
and  it  is  subrogated  to  all  the  rights  of  Its 
policy  holder  against  the  wrongdoer  who  ire- 
ieased  the  gas  which  did  the  mischief. 
Atchison,  T.  k  S.  F.  R.  Co.  v.  Home  Ins. 
Co.  59  Kan.  432,  53  Pac.  459;  St.  Louis, 
I.  M.  k  S.  R.  Co.  V.  Commercial  Union  Ins. 
Co.  139  U.  S.  223,  235,  35  L.  ed.  154,  157, 
11  Sup.  Ct.  Rep.  554;  St.  Louis  A.  k  T. 
R.  Co.  V.  Fire  Asso.  of  Philadelphia,  60 
Ark.  325,  28  L.R.A.  83,  30  8.  W.  356; 
British  American  Assur.  Co.  v.  Colorado  k 
S.  R.  Co.  62  Colo.  589,  41  L.R.A. (N.S.) 
1202,  125  Pac.  508,  1135;  Babcock  v.  Cana- 
dian Northern  R.  Co.  117  Minn.  434,  136 
N.  W.  275,  Ann.  Cas.  1913D,  924;  JEtna 
L.  Ins.  Co.  T.  National  Union  F.  Ins.  Oo. 

98  Neb.  446,  L.R.A.1916A,  784,  153  N.  W. 
653;  19  Cyc.  894;  Vance,  Ins.  1904,  422, 

»  Turning  now  to  plaintifTs  grievance, — the 
sustaining  of  the  demurrer  to  its  evidence, 
— ^we  think  this  was  error.  While  it  may 
be  that  there  was  some  infirmity  or  weak- 
ness in  it  which  the  record  does  not  dis- 
close, the  allegations  of  the  petition  were 
sufficiently  supported  by  competent  evidence 
to  require  its  submission  to  the  jury.  It 
was  the  duty  of  the  gas  company  to  know 
what  it  was  about  when  it  turned  on  the 
gas.  It  was  negligence,  we  think,  or  at 
least  the  jury  might  think  so,  to  turn  on 
L.R.A.1917C. 


the  gas  at  the  wrong  stop  box,  and  it 
seems  that  this  negligence  released  the  gas 
which  caused  the  explosion  and  broke  the 
glass  which  the  plaintiff  had  insured,  and 
for  which,  having  paid,  it  is  entitled  to 
recoupment  against  the  wrongdoer.  20  Cyc. 
1177. 

In  McKenna  v.  Citizens*  Natural  Gas  Co. 
108  Pa.  31,  47  Atl.  990,  the  agent  of  a 
defendant  gas  company  opened  the  high 
pressure  valves  of  another  gas  company 
whicli  he  mistook  for  the  valves  of  his  own 
company,  and  the  defendant  was  held  liable, 
notwithstanding  its  proffered  defense  that 
the  high  pressure  valves  and  pipes '  of  its 
competitor  were  defective.  The  court  said: 
"Aaaumixig  that  the  Bridgewater  Gas  Com- 
pany was  negligent  in  the  construction  and 
maintenance  of  its  lines,  it  does  not  excul- 
pate the  defendant  company  from  its  neg- 
ligence. ;  .  .  In  the  case  at  bar,  Mc- 
Kenna's  house  would  not  have  been  wrecked 
notwithstanding  the  Bridgewater  Gas  Com- 
pany's defective  appliances,  had  not  Miller 
opened  i^e  valve  in  the  by-pass.  Without 
his  negligence,  therefore,  it  is  too  clear  for 
argument  that  the  plaintiff  would  not  have 
sustained  the  injuries  for  which  he  sues  in 
this  action."     198  Pa.  40. 

See  6ipple  v.  -Laclede  Gaslight  Co.  126 
Mo.  App.  81,  102  S.  W.  608;  ITartman  v. 
Citizens*  Natural  Gas  Co.  210  Pa.  19,  59 
Atl.  315;  Barrickman  v.  Marion  Oil  Co.  45 
W.  Va.  634,  44  L.R.A.  92,  32  S.  E.  327. 

In  Coffeyville  Min.  k  Gas  Co.  ▼.  Carter, 
65  Kan.  5dd,  70  Pac.  635,  12  Am.  Neg.  Rep. 
594,  the  plaintiff  recovered  a  judgment 
against  a' gas  company  for  the  death  of 
plaintiffs  father  by  an  explosion  of  gas 
which  had  escaped  from  a  gas  well  through 
the  negligence  of  the  defendant  company. 
The  case  merely  recognized  the  well-known 
rule  that  one  who  uses  for  profit  a  danger- 
ous agency  which  science,  eare,  and  atten- 
tion can  control  is  bound  to  control  it  with 
due  skill  and  care.  These  were  wanting  in 
the  present  case.  It  was  shown  that  the 
right  stop  box  to  turn  the  gas  into  this 
building  was  hidden  beneath  a  brick  in  the 
sidewalk,  and  that  the  defendant,  although 
the  owner  of  the  wrong  stop  box  by  which 
the  gas  was  turned  on  and  which  caused 
the  damage;  had  given  the  matter  so  little 
attention  that  it  did  not  khow  the  right 
stop  box  from  the  wrong  one.  If  public 
service  companies  controlling  such  danger- 
ous commodities  as  natural  gas  can  escape 
the  consequences  of  such  carelessness,  life 
and  property  will  be  subjected  to  hazard 
indeed.  Clearly  the  facts  adduced  in  sup- 
port of  plaintifTs  cause  of  action  required 
their  presentation  to  a  jury. 

It  is  suggested  by  defendant  that  this 
case  presents  a  splitting  of  causes  of  ac- 
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tion,  as  the  explosion  damaged  the  floor  of 
the  building,  and  that  this  damage  was  not 
covered  by  the  insurance  policy,  and  has 
not  yet  been  paid.  Even  so,  that  would  not 
justify  a  demurrer  to  the  plaintiff's  evi< 
dence.  The  plaintiff  cannot  be  entirely  held 
off  from  asserting  its  right  of  action 
against  the  defendant  until  the  Statute  of 
Limitations  completely  bars  a  recovery  be- 
cause of  some  other  possible  claim  for  dam- 
ages which  may  never  be  the  subject  of  a 
lawsuit.  While  the  defendant's  answer, 
pleading  this  defense,  mentions  these  mat- 
ters, it  does  not  descend  into  particulars; 
and  in  any  event,  such  pleading  cannot  be 


used  to  strengthen  its  demurrer  to  plain- 
tiff's evidence.  If  any  such  cause  is  pend- 
ing, it  may  be  consolidated  with  this  cause. 
If  not,  the  parties  may  be  impleaded  herein. 
Civil  Code,  §  36  (Gen.  SUt.  1909,  §  G629) ; 
Grain  Dealers  Nat.  Mut.  F.  Ins.  Co.  ▼. 
Missouri,  K.  &  T.  R.  Co.  98  Kan.  344,  157 
Pac.  1187.  Indeed,  it  would  be  within  the 
discretion  of  the  trial  court  to  order  them 
brought  in,  that  the  plaintiff  may  have 
justice  without  delay. 

The  judgment  of  the  District  Court  ia 
reversed,  and  the  cause  is  remanded  for 
further  proceedings  in  accordance  herewith. 
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STANDARD  ASPHALT  k  RUBBER 
COMPANY 

V. 

TEXAS  BUILDING  COMPAl^ 
and 
UNITED    STATES    FIDELITY   k   GUAR- 
.      ANTY  COMPANY,  Appt. 

(99  Kan.  507,  162  Pac.  299.) 

PriiMHpal  and  surety  —  change  in  con- 
tract —  effect. 

1.  In  a  building  contract,  the  perform- 
ance of  which  was  secured  by  a  guaranty 
company,  provisions  were  included  for  al- 
terations and  additions,  and  that  payments 
should  be  made  in  a  particular  way,  as  the 
work  progressed.  Because  of  the  inability 
of  the  contractor  to  meet  claims  and  obliga- 
tions aa  they  accrued  upon  the  work,  an 
arrangement  was  entered  into  between  the 
contractor  and  the  railway  company  by 
which  payments  were  made  in  a  different 
way,  but  as  the  change  in  the  plan  of  pay- 
ments was  made  in  good  faith  and  did  not 
result  in  injury  to  the  guaranty  company, 
the  change  did  not  operate  to  relieve  it 
from  liability  upon  its  bond. 

For  other  cases,  see  Principal  and  Surety,  I. 
b,  in  Dig.  1-52  N.  8. 

Bond  —  building  contract  —  change  of 
contract  —  effect. 

2,  The  bond  of  the  guaranty  company 
was  given   pursuant   to   the   provisions   of 

Headnotes  by  Johnston,  Ch.  J.  I 


Gen.  Stat  1909,  §§  7006,  7007,  and  is 
quired  for  the  protection  and  benefit  of 
laborers  and  mechanics  and  those  who  furn- 
ish material  for  railroad  construction.  Such 
claimants  have  rights  under  the  bond  in- 
dependent of  the  rights  of  the  obligee,  and 
no  acts  or  omissions  of  the  obligee  or  of 
the  contractor,  for  which  the  laborers, 
mechanics,  or  materialmen  are  not  re^KNi- 
Bible,  will  relieve  the  guaranty  company 
from  or  affect  its  liability  under  the  bond 
for  the  claims  of  the  laborers,  mechanics^ 
or  materialmen. 

For  other  cases,  see  Principal  and  Surety, 
/.  6,  in  Diff.  i-52  tf,  8, 

(January  6,  1917.) 

APPEAL  by  the  defendant  Guaranty 
Company  from  a  judgment  of  the  Dis- 
trict Court  for  Montgomery  County  in 
plaintiff's  favor  in  an  action  on  a  bond 
given  to  secure  payment  of  claims  for  labor 
and  material  employed  and  used  in  rail- 
road construction.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  B.  Amldon,  D.  M.  Dale,  S. 
A.  Bnckland,  J.  B.  Tomllnson,  and  C. 
D.  Shukers,  for  appellant: 

The  obligation  of  a  surety  does  not  extend 
beyond  the  terms  of  his  undertaking,  and 
when  the  undertaking  is  to  secure  the  per- 
formance of  an  existing  contract,  if  any 
change  is  made  in  the  requirements  of  such 
contract  in  matters  of  substance,  without 
his  consent,  his  liability  is  extinguished. 


Note.  -» The  effect  of  payments  not  au- 
thorized by  the  contract  to  release  the  surety 
on  a  building  contractor's  bond  is  discussed 
in  the  notes  to  First  Nat.  Bank  v.  Fidelity 
k  D.  Co.  6  L.R.A.(N.S.)  418,  and  Morgan  v. 
Salmon,  L.R.A.1915B,  407;  and  see  also 
lator  case  of  Maine  C.  R.  Co.  ▼.  National 
Surety  Go.  L.RJ^.I916A,  881. 

Generally  as  to  the  right  of  a  subcon- 
tractor, materialman,  or  laborer  to  main- 
tain an  action  on  a  contractor's  bond  to 
the  owner,  see  notes  to  Knight  k  J.  Co.  v. 
Castle,  27  L.R.A.(N.S.)  673,  and  Cleve- 
L.R.A.1917C. 


land  Metal  Roofing  k  Ceiling  Co.  y.   Gas- 
pard,  L.R.A.1915A,  768. 

The  character  of  and  rules  governing 
contracts  by  corporations  engi^ed  for  prof- 
it in  the  business  of  guarantyuig  the  fidel- 
ity or  contracts  of  other  persons  are  treat- 
ed in  the  note  to  Hormel  k  Ca  v.  American 
Bonding  Co.  33  L.R.A.(N.S.)  613;  and  see 
later  cases,  Brown  v.  Title  Guaranty  k  S. 
Co.  38  L.R.A.(N.S.)  698,  and  Costello  ▼. 
Bridges,  L.R.A.1916A,  863;  and  see  also 
note  in  47  L.RA.(N.S.)  295. 
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Erfurth  v.  SteTenson,  71  Ark.  199,  72 
8.  W.  49;  Miller- Jones  Furniture  Co.  v. 
Ft.  Smith  Ice  &  Cold  Storage  Co.  66  Ark. 
287,  50  S.  W.  508;  Reissaus  v.  Whites,  128 
Mo.  App.  136,  106  S.  W.  603;  Woodruflf  v. 
Schultz,  155  Mich.  11,  118  N.  W.  579,  16 
Ann.  Cas.  346;  Barrett-Hicks  Co.  y.  Glas, 
14  Cal.  App.  280,  111  Pac.  760;  Chester  y. 
Leonard,  08  Conn.  495,  37  Atl.  397;  Y.  M. 
C.  A.  y.  Ritter  (Y.  M.  C.  A.  y.  United 
States  Fidelity  &  G.  Co.)  90  Kan.  332, 
L.R.A.1915C,  170,  133  Pac.  894,  92  Kan. 
467;  L.R.A.1915C,  177,  140  Pac.  892; 
Prairie  State  Nat.  Bank  y.  United  States, 
164  U.  S.  227,  41  L.  ed.  412,  17  Sup.  Ct. 
Rep.  142.    . 

Messrs.  T.  H.  Stanford  and  O.  T.  Stan- 
ford for  appellee. 

Johnston,  Ch.  J.,  deliyered  the  opinion 
of  the  court: 

ThiB  action  was  hrought  upon  a  hond 
giyen  to  secure  the  payment  of  claims  for 
labor  and  material  employed  and  used  in 
railroad  construction. 

The  Texas  Building  Company  entered  into 
a  contract  with  the  Wichita  Union  Ter< 
minal  Railway  Company  for  the  construc- 
tion of  parts  of  a  union  station  at  Wichita. 
A  number  of  contracts  were  made  by  it  for 
that  purpose,  and  the  one  inyoWed  in  this 
proceeding  was  designated  as  contract  No. 
10,  which  covered  the  construction  of  re- 
taining walls,  subways,  and  other  concrete 
structures.  In  that  contract  certain  parts 
of  the  work  were  to  be  done  for  lump  sum 
prices  amounting  to  $67,210,  while  other 
parts  of  the  work  were  to  be  paid  for  by 
the  cubic  yard  or  lineal  foot.  In  the  con- 
tract it  was  provided  that  alterations  and 
changes,  increasing  or  diminishing  the  ex- 
pense of  the  work,  might  be  made  without 
inyalidating  the  contract.  It  was  also  stip- 
ulated that  approximate  estimates  should 
be  made  monthly,  and  payments  made  to 
the  contractor  about  the  20th  of  each 
month,  less  10  per  cent  of  the  amount  of 
the  monthly  estimate,  which  the  railway 
company  was  authorised  to  retain  until 
the  performance  of  the  contract  was  com- 
plete. It  was  also  provided  that  the  con- 
tractor should  give  a  bond  signed  by  a 
surety  company  for  the  faithful  perform- 
ance of  the  contract,  and  a  bond  was  given 
under  the  statutory  requirement  in  §  7006 
of  the  General  Statutes  of  1909,  to  secure 
the  payment  of  all  persons  who  might  per- 
form labor  or  furnish  material  in  carrying 
on  and  completing  the  work.  A  part  of 
the  work  was  done  and  paymentis  therefor 
made  upon  a  bond  given  by  another  surety 
company,  and  afterwards  IJie  defendant  the 
United  States  Fidelity  t,  Guaranty  Com- 
pany became  security  for  the  completion  of 
L.R.A.1917C. 


the  contract  and  the  payment  of  the  labor 
and  material  which  are  involved  in  this 
action.  The  Standard  Asphalt  k  Rubber 
Company,  in  pursuance  of  an  agreement 
with  the  contractor,  furnished  waterproof- 
ing and  the  labor  necessary  for  installing 
it  to  the  amount  of  $10,127.28.  This  claim 
was  not  all  paid  by  the  contractor,  and  the 
present  action  was  brought  upon  the  bond 
to  recover  the  unpaid  balance,  and  judg- 
ment for  $8,432.28  was  awarded. 

On  this  appeal  it  is  contended  that  the 
alterations  and  additions  which  were  made 
involved  inch  an  increase  in  the  cost  of  the 
work  that  the  guaranty  company  is  released 
from  liability,  at  least  for  the  increased 
cost.  It  is  said  that  the  cost  of  the  work 
was  $118,944.12,  while  the  contract  price 
was  $67,2l0.50,  and  that  while  alterations 
and  additions  were  provided  for  in  the  con- 
tract, such  radical  alterations  and  such 
large  increases  eould  not  have  been  within 
the  contemplation  of  the  parties.  It  ap- 
pears from  the  record,  however,  that  the 
contract  price  was  not  limited  to  $67,210.50. 
That  was  the  amount  which  particular 
parts  of  the  work  were  to  cost,  and  on 
which  lump  prices  were  stipulated.  Other 
parts  of  the  work  provided  for  in  the  con- 
tract which  could  not  be  definitely  ascer- 
tained until  the  work  was  completed  were 
to  be  paid  for  by  the  foot  or  yard.  This 
work  was  included  in  the  contract  as  much 
as  that  which  was  to  be  done  at  lump 
prices,  and  amounted  to  $42,938.38,  leaving 
only  the  inconsiderable  sum  of  $5,165.26 
for  the  payment  of  what  might  be  classed 
as  additions  and  extras.  It  is  readily  seen 
that  the  alterations  and  extras  are  not  ex- 
cessive for  work  done  under  such  a  con- 
tract, and  cannot  be  said  to  be  beyond  the 
contemplation  of  the  parties,  nor  outside 
of  the  obligation  of  the  guaranty  company. 

It  is  next  contended  that  the  guaranty 
company  is  released  from  liability  because 
payments  were  not  made  in  the  mode  pre- 
scribed in  the  contract.  It  contained  a 
provision  that  payments  should  be  made 
upon  monthly  estimates  about  the  20th  day 
of  each  month,  less  10  per  cent  of  such 
monthly  estimate,  the  percentage  to  be  re- 
tained until  the  completion  of  the  work. 
The  inability  of  the  building  company  to 
meet  its  obligations  made  a  change  in  the 
manner  of  payments  necessary  to  the  con- 
tinuation of  the  work  by  the  building  com- 
pany. The  trial  court  found:  "In  October, 
1913,  it  became  apparent  that  the  building 
company  was  out  of  funds  and  would  not 
be  able  to  meet  its  pay  rolls,  and  on  Octo- 
ber 24,  1913,  an  arrangement  was  entered 
into  between  the  building  company  and  the 
terminal  company,  by  which  the  National 
Bank   of   Commerce  of   Wichita   advanced 
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each  week  to  the  building  company  an 
amount  sufficient  to  meet  the  pay  rolls  and 
some  few  other  items  upon  the  assurance 
from  the  terminal  company  that  the  bank 
would  be  protected  by  payment  to  it  of 
such  sums  as  would  be  due  the  building 
company  as  the  work  progressed  to  com- 
pletion." 

This  arrangement  continued  from  Octo- 
her,  1913,  till  the  work  wsus  completed  in 
April,  1914,  the  bank  taking  care  of  the 
pay  roll,  and  also  paying  some  it^na  for 
material  and  freight  charges  and  interest 
on  money  advanced,  as  well  as  an  attorney 
lee  of  $100  on  a  liability  claim  under  the 
contract.  The  trial  court  found  that  the 
change  in  the  mode  of  payment  was  made 
to  avoid  delay  and  an  increase  of  expense 
and  damages  that  would  have  'necessarily 
accrued  if  there  had  been  a  forfeiture  or 
abandonment  of  the  work  by  the  contractor 
lor  lack  of  funds.  With  the  assistance  of 
the  bank,  secured  by  the  guaranty  of  the 
railway  company^  the  building  company  was 
enabled  to  finish  the  work.  The  arrange- 
ment was  made  and  carried  out  in  good  faith, 
and  resulted  in  no  wrong  or  injury  to  the 
guaranty  company.  As  will  be  seen,  no  sub- 
stantial modification  in  the  contract  was 
made.  It  was  not  abandoned  by  the  con- 
tractor, nor  was  it  assigned  or  taken  over 
by  the  railway  company,  but  it  was  per- 
formed and  completed  by  the  building  com- 
pany through  the  assistance  rendered  by 
the  bank  at  the  instance  and  upon  the  se- 
curity of  the  railway  company.  While  an 
employee  of  the  railway  company  super- 
vised the  payments  that  were  made  by  the 
bank  to  the  extent  of  seeing  that  the  funds 
provided  for  went  to  the  payment  of  labor 
performed  and  material  used  on  the  work, 
it  was  all  done  in  carrying  out  and  com- 
pleting the  contract  of  the  builfli^g  com- 
pany. The  deviations  from  the  provisions 
of  the  contract  as  to  the  manner  of  making 
payments  related  to  matters  intended  main- 
ly for  the  protection  of  the  railway  com- 
pany, and  as  they  did  not  result  in  injury 
to  the  guaranty  company,  they  did  not  oper- 
ate to  release  that  company  from  liability. 
It  is  essentially  an  insurance  company,  and 
the  ordinary  rules  applicable  to  sureties  do 
not  apply.  Hull  v.  Massachusetts  Bonding 
&  Ins.  Co.  86  Kan.  342,  120  Pac.  544;  Chi- 
cago Lumber  Co.  v.  Douglas,  89  Kan.  308, 
44  L.R.A.(N.S.)  843,  131  Pac.  563.  In  re- 
gard to  the  stipulation  for  the  retention  of 
10  per  cent  of  the  monthly  estimates,  it 
may  be  said  that  the  testimony  shows  that 
$5,604  of  the  amount  retained  was  paid  out 
while  another  surety  company  was  respon- 
sible for  the  performance  of  the  contract, 
and  before  the  defendant  guaranty  company 
became  surety  for  the  contractor.  The 
L.R.A.1917C. 


other  surety  company  consented  that  pay- 
ments of  the  retained  funds  might  be  made. 
The  defendant  company  refused  consent  to 
the  payment  of  the  retained  funds  upon  the 
alleged  ground  that  the  amounts  due  from 
the  railway  company  were  sufficient  to  meet 
the  obligations  of  the  building  company. 
The  defendant  company  calls  attention  to 
Y.  M.  C.  A.  V.  RitUr  (Y.  M.  C.  A,  v. 
United  States  Fidelity  A  G.  Co.)  90  Kan. 
332,  L.R.A.1915C,  170,  133  Pac.  894,  and 
to  another  decision  in  the  same  case  (Y. 
M.  0.  A.  V.  Ritter,  92  Kan.  467,  L.RA. 
1916C,  177,  140  Pac.  892),  as  an  authority 
that  the  failure  to  retain  the  percentage 
of  the  estimates  constituted  a  breach  of  the 
contract.  In  that  case  the  controversy  waa 
between  the  obligee  of  the  bond  and  the 
surety,  and  it  was  determined  that  the  fail- 
ure to  retain  the  prescribed  percentage  of 
the  estimate  was  a  breach  of  the  condition 
of  the  bond;  but,  even  as  between  them,  it 
was  held  it  would  not  operate  to*  relieve 
the  surety  company  from  liability  unless 
the  latter  suffered  some  injury  from  the 
failure,  and  that  in  any  event  the  oompany 
could  defend  against  the  liability  only  to 
the  extent  that  it  had  been  injured.  Here 
the  trial  court  found  upon  sufficient  testi- 
mony that  the  guaranty  company  had  suf- 
fered no  injury.  Republic  County  v.  United 
States  Fidelity  &  G.  Co.  96  Kan.  255,  258, 
160  Pac.  690. 

Besides,  the  controversy  here  is  between 
those  who  furnished  labor  and  material  and 
the  guaranty  company,  upon  a  statutory 
bond  expressly  given  for  the  protection  of 
laborers  and  materialmen,  and  upon  which 
they  are  authorized  to  sue  regardless  of 
what  action  may  be  taken  by  the  obligee 
in  the  bond.  Gen.  Stat.  1909,  §§  7006, 
7007.  The  bond  serves  the  double  purpose 
of  securing  the  performance  of  the  contract 
and  the  payment  of  claims  for  labor  and 
material  employed  in  the  work.  Laborers 
and  materialmen  have  rights  under  this 
statutory  bond  independent  of  the  obligee. 
The  bond  is  required  by  the  legislature  for 
the  benefit  of  laborers  and  those  who  fur- 
nish material  for  railroad  construction, 
and  no  agreement  between  the  railway  com- 
pany and  the  contractor  or  between  him 
and  the  guaranty  company  can  affect  the 
rights  of  laborers  and  materialmen  to  re- 
cover upon  the  bond  given  for  their  pro- 
tection. Modifications  of  the  contract,  or 
failures  to  observe  some  of  its  provisions, 
which  might  be  good  defenses  as  between 
the  guaranty  company  and  the  obligee  in 
the  bond,  will  not  relieve  the  guaranty  com- 
pany from  liability  upon  the  bond  to  labor- 
ers and  materialmen. 

In  Griffith  v.  Stucker,  91  Kan.  47,  136 
Pac.  937,  it  waa  held  that  a  statutory  bond. 
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given  in  a  contract  for  a  public  improve- 
ment between  a  city  and  a  contractor,  was 
intended  for  the  protection  of  laborers  and 
materialmen  who  contributed  to  the  work, 
and  that  even  subcontractors,  laborers,  and 
materialmen  might  resort  to  the  bond  for 
the  satisfaction  of  their  claims.  It  was 
held  that  the  bond  was  given  pursuant  to 
a  statutory  duty  for  the  protection  of 
laborers  and  materialmen,  and  that  the 
statute  was  analogous  to  the  one  enacted 
to  protect  laborers  and  others  who  aid  in 
the  construction  of  railroads,  which  is  the 
one  under  which  the  bond  in  this  case  was 
given. 

In  National  Surety  Co.  v.  Wyandotte 
Coal  k  Lime  Co.  76  Kan.  914,  92  Pac.  1111, 
the  stipulations  between  the  city  and  the 
contractor  were  such  as  to  render  the  con- 
tract absolutely  void,  but  it  was  decided 
that  the  illegal  agreements  of  these  parties 
did  not  prevent  the  lime  company  which 
innocently  furnished  material  for  the  work 
from  reeovering  from  the  surety  company 
for  the  material  sold  on  the  security  of 
the  bond.  In  that  bond,  as  here,  the  sure- 
ty agreed  to  pay  all  claima  for  labor  and 
material. 

In  an  Iowa  case,  a  contractor  gave  a 
surety  bond  for  the  faithful  performance 
of  a  building  contract,  and  also  to  pay  all 
claims  for  labor  and  material  furnished  for 
the  work.  There  was  a  contention  that  the 
surety  was  released  from  liability  because 
the  owner  had  not  observed  thet  provision:^ 
of  the  contract  in  several  particulars.  It 
was  held  that,  however  the  failure  of  the 
owner  might  affect  his  rights  against  the 
surety  company,  it  could  not  release  the 
company  from  liability  for  the  material 
used  in  the  building.  It  was  said:  "Even 
if  the  surety  should  be  held  released,  on 
this  account,  as  to  the  owner,  it  would  not 
follow  that  it  is  also  released  as  to  the 
claims  of  the  subcontractors.  The  bond 
being  given  for  the  benefit  of  the  latter  as 
well  as  the  former,  their  right  of  action 
cannot  be  affected  by  an  aet  lor  which  they 
are  in  no  manner  responsible.  Their  right 
is  not  derived  from,  nor  held  under,  the 
owner  of  the  building,  but  is  an  independ- 
ent right,  of  which  they  are  not  to  be 
deprived  save  by  their  own  act  or  default/* 
Getchell  &  M.  Lumber  &  Mfg.  Co.  v.  Peter- 
Bon,  124  Iowa,  699,  615,  100  N.  W.  550. 

In  Indiana  a  statute  was  enacted  which 
is  substantially  similar  to  that  which  was 
under  consideration  in  Griffith  v.  Stucker, 
supra,  and  the  court,  after  referring  to  the 
loss  often  sustained  by  laborers  and  mate- 
rialmen through  the  failure  of  irresponsible 
contractors,  said:  "To  remedy  this  evil  the 
statute  was  passed  requiring  such  contrac- 
tors to  give  a  good  and  sufficient  bohd, 
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securing  them  in  the  payment  for  such 
labor  and  material.  The  bond  is  required 
for  their  benefit  and  security.  To  permit 
the  contractor  and  the  board  of  commis- 
sioners, by  any  act  of  theirs,  without  the 
consent  of  such  laborers  or  materiatmai,  to 
destroy  such  security,  would  be  the  grossest 
injustice."  Conn  v.  State,  125  Ind.  514, 
519,  25  N.  E.  444. 

In  Dewey  v.  State,  91  Ind.  173,  it  was 
held  that  a  surety  bond  like  the  one  in 
question  was  intended  to  accomplish  two 
things : 

"(1)  The  faithful  performance  and  exe- 
cution of  tlie  work  by  the  contractors;  and 
(2)  the  prompt  payment  by  the  contractors 
of  all  debts  incurred  by  them  in  the  prose- 
cution of  the  work,  'included  labor,  mate- 
rials furnished,  and  for  boarding  the  labor- 
ers thereon.'"    91  Ind.  p.  185. 

"As  to  the  second  of  these  purposes,  for 
any  breach  thereof  by  the  contractor,  the 
right  of  action  is  in  the  laborer,  the  mate- 
rialman, or  the  person  boarding  the  labor- 
ers, and  cannot  be  defeated  by  any  act  done, 
or  omitted  to  be  done,  by  the  county  board.*' 
Syl.  If  3. 

It  was  expressly  held  in  United  States 
Fidelity  &  G.  Co.  v.  American  Blower  Co: 
41  Ind.  App.  620,  84  N.  E.  555,  that  the 
failure  of  the  owner  or  obligee  in  the  bond 
to  retain  a  percentage  of  the  contract  price 
until  the  eompletion  of  the  work  will  not 
release  the  surety  company  from  liability 
on  the  building  contract  to  materialmen. 

A  like  ruling  was  made  by  the  United 
States  circuit  court  in  an  action  on  a  stat- 
utory bond  which  contained  the  condition 
that  the  contractor  should  "pay  for  all  ma- 
terial and  labor  entering  into  or  employed 
in  the  construction  of  said  building."  Unit- 
ed States  Fidelity  &  G.  Co.  v.  Omaha  Bldg. 
&  Constr.  Co.  53  C.  C.  A.  465,  116  Fed. 
145,  syl.  The  contract  provided  that  the 
owner  should  retain  a  percentage  of  the  es- 
timates upon  which  payments  were  made  at 
the  work  progressed,  but  this  was  not  done. 
It  was  held  that  under  the  bond  there  was 
an  obligation  to  the  laborers  and  material* 
men  which  the  statute  required  to  be  in* 
serted  in  the  bond  for  their  protection,  and 
that  their  rights  were  unaffected  by  the 
acts  of  the  owner  and  contractor,  and  that 
they  could  not  be  defeated  unless  they  had 
done  something  to  the  injury  of  the  surety 
company  or  to  the  prejudice  of  their  own 
rights  under  the  bond.  Other  authoritieii 
of  the  same  import  are  United  States  use 
of  Anniston  Pipe  k  Foundry  Co.  v.  Na- 
tional Surety  Co.  34  C.  C.  A.  526,  92  Fed. 
549;  Chaffee  v.  United  States  FideUty  k 
G.  Co.  63  C.  C.  A.  644,  128  Fed.  918; 
jBtna  Indemnity  Co.  ▼.  Indianapolis  Mortar 
k   Fuel   Co.    178   Ind.   70,   98   N.  E.  706  { 
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School  Dist.  ez  rel.  Kokea  Iron  Works  ▼. 
Livers,  147  Mo.  580,  49  S.  W.  607;  Kansas 
City  ex  rel.  Diamond  Brick  &  Tile  Co.  v. 
Schroeder,  196  Mo.  281,  93  S.  W.  406; 
Doll  V.  Grume,  41  Neb.  655,  69  N.  W.  806; 
Kaufmann  v.  Cooper,  46  Neb.  644,  65  N. 
W.  796;  King  v.  Murphy,  49  Neb.  670,  68 
N.  W.  1029. 

This  rule  applies  to  the  other  defenses 
urged  by  the  defendant,  as  well  as  to  the 
failure  to  retain  a  percentage  of  the  month- 


ly estimates.  Whatever  defenses  the  guar- 
anty compajiy  might  have  in  an  action  be- 
tween itself  and  the  railway  company,  none 
of  the  defenses  advanced  by  it  are  available 
as  against  the  plaintiff  for  the  labor  and 
nuiterial  furnished  by  it  on  the  faith  of  the 
bond  given  for  the  protection  of  those  fur- 
nishing labor  and  material  in  the  railroad 
construction. 

The  judgment  of  the  District  Court  is 
affirmed. 


liOUISIANA  SUPREMS  COURT. 

THOMAS  B.  SIMPSON 

V. 

MISS  MARY  E.  BULKLEY. 
(—  La.  — ,  73  So.  691.) 

Ijevy  —  on  assets  of  deceased  person. 

As  a  general  rule,  a  creditor,  holding  a 
judgment  against  the  succession  of  a  de- 
ceased person  under  administration,  has  no 
right  to  interfere  with  the  administration 
by  having  the  property  of  the  succession 
seized  and  sold  under  a  writ  of  fieri  facias 
to  satisfy  his  judgment,  but  must  await  a 
settlement  of  the  succession  by  the  adminis- 
trator or  other  succession  representative. 
One  of  the  exceptions  to  that  rule  is  that 
a  creditor  of  the  community  of  acquets  and 
gains,  holding  a  judgment  against  the  com- 
munity, may  proceed  against  the  surviving 
husband  as  the  head  and  master  of  the  oom- 
munity,  and  as  the  representative  of  the 
succession  of  his  deceased  wife,  by  the 
seizure  and  sale  of  the  community  prc^erty, 
to  satisfy  the  community  debt,  as  well  after 
as  before  the  death  of  the  wife. 
For  other  cases,  see  Levy  and  Seizure^  L  a, 

in  Dig.  1^2  N.  S. 

(June  30,  1916.) 

CROSS  APPEALS  from  a  judgment  of 
the  District  Court  for  the  Parish  of 
Bossier  in  favor  of  plaintiff,  in  part  only,  in 
an  action  brought  to  recover  possession  of 
certain  community  property  claimed  by  him 
through  inheritance,  and  for  the  enforce- 
ment of  a  minor's  mortgage;  plaintiff  ap- 
pealing from  so  much  of  the  judgment  as 
dismissed  his  petition  to  recover  the  proper- 
ty; defendant  appealing  from  so  much  as 
recognise  the  minor's  mortgage.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Henry  Shepherd  and  Hall 
A  Jack,  for  plaintiff: 

Succession  property  cannot  be  seized  and 

Headnote  by  O'Nibll,  J. 


Note.  —  As  to  remedy  of  judgment  credi- 
tor of  community  after  death  of  one  of  the 
spouses,  see  annotation  following  this  case, 

E>st,  602. 
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sold  under  a  writ  of  fi.  fa.  to  pay  an  ordi- 
nary succession  debt. 

Bertin  v.  Phillips,  1  La.  Ann.  173. 

The  seizure  and  sale,  undier  a  fi.  fa.  of  suc- 
cession property,  without  an  order  of  court 
or  other  legal  authority,  is  illegal;  and  the 
rights  of  minors  cannot  be  devested  by  such 
a  sale. 

Williams  v.  Hunter,  13  La.  Ann.  476; 
Patrick's  Succession,  25  La.  Ann.  154. 

The  property  of  a  succession  cannot  be 
sold  under  a  fieri  facias  issued  on  an  ordi- 
nary judgment,  even  though  the  judgment 
has  been  given  to  enforce  a  mortgage,  and 
vendor's  lien.  The  holder  of  such  a  judg- 
ment must  go  into  the  probate  court  to  en- 
force his  rights. 

Hall  V.  Belden,  29  La.  Ann.  118;  Morgan 
V.  Lalanne,  32  La.  Ann.  1300. 

Succession  property  cannot  be  sold  under 
a  writ  of  fi.  fa.,  the  only  writ  by  or  through 
which  an  ordinary  moneyed  judgment  can 
be  executed. 

Bertin  v.  Phillips,  1  La.  Ann.  178;  Wil- 
liams V.  Hunter,  13  La.  Ann.  476;  Patrick's 
Succession,  25  La.  Ann.  154;  Levy  v.  Leh- 
man, 38  La.  Ann.  11. 

Messrs.  Joannes  Smith,  Hampden 
Story,  and  Alexander  &  Wilkinson,  for 
defendant : 

An  ordinary  creditor  may  proceed  against 
the  husband  alone  as  head  and  master  of  the 
community  after  its  dissolution  by  the 
death  of  the  wife,  and  validly  obtain  judg- 
ment against  him  for  a  community  debt, 
seize  and  sell  the  community  property  in 
satisfaction  thereof  under  a  writ  of  fieri 
facias. 

Shields  V.  Lafon,  7  La.  Ann.  136;  Rusk  v. 
Warren,  25  La.  Ann.  314;  Hawley  v.  Crescent 
City  Bank,  26  La.  Ann.  230;  Baird  v.  Lemee, 
23  La.  Ann.  424;  Ricker  v.  Pearson,  26  La. 
Ann.  391;  Killelea  v.  Barrett,  37  La.  Ann. 
866;  Oriol  v.  Hemdon,  38  La.  Ann.  769; 
Schlieder  v.  Boulet,  124  La.  658,  60  So.  617; 
Verrier  v.  Loris,  48  La.  Ann.  717,  19  So. 
677 ;  Re  Hooke,  46  La.  Ann.  353,  23  L.R,A. 
803,  15  So.  150;  Cason's  Succession,  32  La. 
Ann.  702;  Landreaux  v.  Louque,  43  La.  Ann. 
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234,  9  So.  32;  Luna  y.  Cote  Blanche  Co.  114 
La.  385»  38  So.  279. 

The  tutor  represents  the  minor  so  com- 
pletely that  a  judgment  against  him  as 
tutor  is  a  judgment  against  the  minor,  and 
binds  the  latter  as  fully  and  completely  as 
a  major. 

Martel  ▼.  Richard,  15  La.  Ann.  598;  Soye 
▼.  Price,  30  La.  Ann.  95;  Monget  v.  Penny, 
7  La.  Ann.  134;  Heroman  y.  Louisiana  Inst. 
34  La.  Ann.  805;  Lemmon  y.  Clarke,  36  La. 
Ann.  744. 

Where,  the  tutor  at  a  sheriff's  sale  of  the 
property  of  his  ward  receives  the  surplus  of 
the  purchase  price,  such  reception  by  him  is 
a  receipt  by  the  minors  and  is  a  ratification 
of  the  sale  thus  made. 

Lemmon  v.  Clarke,  supra;  Headen  y. 
Oubre,  2  La.  Ann.  142;  Coleman  v.  Dewees, 
3  La.  Ann.  698. 

Where  property  is  seized  and  sold  by  a 
community  creditor  to  pay  a  community 
debt,  the  heirs  of  the  wife  become  war- 
rantors in  such  sale,  and  cannot  reclaim 
such  property  so  sold,  or  assert  a  mortgage 
on  it  to  the  prejudice  of  the  rights  of  the 
purchaser  at  such  sale. 

Chevalley  v.  Pettit,  115  La.  407,  39  So. 
113;  Hardy  y.  Pecot,  113  La.  350,  36  So. 
992;  Gulf  States  Land  &  Improv.  Co.  y. 
Wade,  51  La.  Ann.  251,  25  So.  105;  Rouge 
y.  Lafargue  Bros.  Co.  49  La.  Ann.  998,  22 
So.  190;  Beard  y.  Cash,  32  La.  Ann.  122; 
Riyas  y.  Hunstock,  2  Rob.  (La.)  193;  Dayid- 
son  y.  Davidson,  28  La.  Ann.  269. 

The  effect  of  a  sheriff's  sale  is  to  transfer 
the  title  to  the  purchaser  free  from  any 
mortgage  or  privileges  placed  thereon 
against  the  debtor,  who  must  look  to  the 
proceeds  of  the  sale  for  payment,  if  at  all. 

Joyce  y.  Poydras  De  la  Lande,  6  La.  283; 
Ynogoso's  Succession,  13  La.  Ann.  559; 
Aicard  v.  Daly,  7  La.  Ann.  612;  Godchaux  y. 
Dicharry,  34  La.  Ann.  579;  Pasley  v.  Mc- 
Connell,  38  La.  Ann.  470;  Viard's  Succes- 
sion, 106  La.  73,  30  So.  246. 

O'Niell,  J.,  delivered  the  opinion  of  the 
eourt: 

The  wife  of  William  B.  Simpson  died  in- 
testate on  the  18th  of  May,  1892,  leaving 
two  minor  children,  John  S.  Simpson  and 
the  present  plaintiff.  In  July  of  that  year, 
William  B.  Simpson,  father  of  the  children, 
qualified  as  their  natural  tutor  with  power 
of  administration,  and  letters  of  tutorship 
were  issued  to  him  accordingly.  On  the  same 
day,  Thomaa  M.  Vaughan,  a  maternal  uncle 
of  the  children,  was  appointed  and  qualified 
aa  their  undertutor,  and  letters  were  issued 
to  him  as  such.  An  tnventory  of  the  prop- 
erty of  the  succession  was  made,  and  an  ab- 
stract thereof  was  recorded  in  the  mort- 
9ase  office  on  the  9th  of  July,  1892.  The 
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only  real  estate  belonging  to  the  succession 
of  Mrs.  Simpson  consisted  of  her  half  inter- 
est in  certain  lands  belonging  to  the  com- 
munity of  acquets  and  gains  theretofore 
existing  between  her  and  her  husband,  the 
whole  being  appraised  at  $3,280,  to  which 
was  added  certain  personal  property  belong- 
ing to  the  community,  appraised  at  $320, 
making  the  total  appraisement  of  the  com- 
munity property  $3,600.  The  tutor  was 
charged  with  half  of  the  appraised  value  of 
the  community  property,  $1,800,  and  with 
the  value  of  an  insurance  policy  on  the  life 
of  Mrs.  Simpson,  in  favor  of  the  minor  child, 
Thomas  B.  Simpson,  as  beneficiary,  ap- 
praised at  $2,500.  The  abstract  of  inven- 
tory, therefore,  showed  an  indebtedness  of 
$4,300,  due  by  the  tutor  to  his  minor  chil- 
dren; that  is,  $900  due  to  John  S.  Simpson, 
and  $3,400  due  to  Thomas  B.  Simpson,  tile 
present  plaintiff. 

On  the  22d  of  August,  1892,  William  B. 
Simpson  bought  a  tract  of  land  described  as 
the  southwest  quarter  of  section  5  and  the 
north  half  of  section  8,  in  township  20 
north,  range  13,  west,  containing  480  acres. 

On  the  28th  of  October,  1892,  J.  D.  Cal- 
houn filed  suit  against  William  B.  Simpson, 
individually  and  as  natural  tutor  of  his 
two  minor  children,  John  S.  Simpson  and 
the  present  plaintiff,  on  a  promissory  note, 
representing  a  debt  of  the  community  there- 
tofore existing  between  William  B.  Simp- 
son and  his  wife,  for  $150,  with  interest  at 
8  per  cent  per  annum  from  its  date,  dated 
the  28th  of  November,  1889,  payable  one 
year  after  its  date.  At  the  foot  of  the 
petition  was  written: 

I  hereby  acknowledge  service  of  the  fore- 
going petition,  waive  citation  and  all  copies 
and  formalities  of  citation,  etc.,  October  13, 
1892. 

[Signed]  W.  B.  Simpson,  Personally. 

W.  B.  Simpson,  Tutor  T.  B.  and  J.  8. 
Simpson. 

On  the  same  day,  William  B.  Simpson, 
individually  and  as  natural  tutor  of  his 
minor  children,  Thomas  B.  Simpson  and 
John  S.  Simpson,  filed  an  answer  in  the  suit, 
denying  generally  all  of  the  allegations  of 
the  petition  of  J.  D.  Calhoun.  Judgment 
was  rendered  in  favor  of  the  plaintiff,  J.  D. 
Calhoun,  ''and  against  W.  B.  Simpson, 
personally,  and  W.  B.  Simpson  as  tutor  for 
T.  B.  and  J.  S.  Simpson,  his  minor  children" 
for  $150,  with  interest  at  8  per  cent  per 
annum  from  the  28th  of  November,  1889, 
and  all  costs  of  the  suit.  On  the  26th  of 
November,  1892,  a  writ  of  fieri  facias  issued 
on  the  judgment  in  favor  of  Calhoun,  direct- 
ing the  sheriff  to  seize  the  property  of  "'W, 
B.  Simpson,  personally,  and  W.  B.  Simpson 
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as  tutor  for  T.  B.  and  J.  S.  Simpson,  his 
minor  children,"  under  which  the  sherifT 
seized  the  real  estate  belonging  to  the  com- 
munity theretofore  existing  between  Wil- 
liam B.  Simpson  and  his  wife,  and  also 
seized  the  tract  of  480  acres  in  sections  5 
and  8,  in  township  20  north,  range  13  west, 
belonging  to  William  B.  Simpson  individual- 
ly. Having  been  advertised  and  appraised 
according  to  law,  all  of  the  land  seized  was 
adjudicated  to  T.  M.  Vaughan  for  $2,418.67, 
two  thirds  of  its  appraised  value.  The 
sheriff's  return  shows  that  tfce  amount  paid 
Calhoun  with  interest  was  $187.50,  that  the 
costs  amounted  to  $44.71,  and  that  the 
sheriff  paid  to  W.  B.  Simpson  the  balance  of 
$2,201.46,  for  which  the  latter  signed  a 
receipt  on  the  writ  of  fieri  facias,  individual- 
ly and  as  tutor  of  .his  minor  children, 
Thomas  B.  and  John  S.  Simpson,  of  date 
the  11th  of  February,  1893.  John  S.  Simp- 
son, died,  intestate,  unmarried,  and  without 
issue,  in  1908,  leaving  as  his  heirs  at  law 
his  surviving  father,  for  one  fourth,  and  his 
surviving  brother,  the  present  plaintiff,  for 
three  fourths. 

The  tract  of  480  acres,  in  sections  5  and 
8,  in  township  20  north,  range  13  west,  and 
a  portion  of  the  land  that  had  belonged  to 
the  community  of  acquets  and  gains,  that 
had  existed  between  Thomas  B.  Simpson 
and  his  wife,  was  acquired  by  Miss  Mary  E. 
Bulkley,  the  defendant  in  this  suit,  by 
mesne  conveyances  from  T.  M.  Vaughan, 
who  had  bought  the  land  at  the  sheriff's 
sale  in  satisfaction  of  the  judgment  of  J.  D. 
Calhoun. 

In  1913,  John  S.  Simpson,  having  arrived 
at  the  age  of  majority,  brought  suit  against 
his  father  for  an  account  of  his  adminis- 
tration as  natural  tutor.  The  account  ren- 
dered gave  credit  to  the  plaintiff  for  $1,800, 
representing  one  half  of  the  value  of  the 
community  property.  The  plaintiff  opposed 
the  account,  a/id  it  was  amended  by  strik- 
ing out  the  credit  of  $1,800  for  half  of  the 
value  of  the  community  property.  The 
tutor  was  credited  with  the.  amount  paid  on 
the  Calhoun  judgment;  and  the  account  as 
approved  and  homologated  showed  a  balance 
of  $2,267.79  due  by  William  B.  Simpson  to 
the  present  plaintiff. 

On  the  10th  of  June,  1913,  Thomas  B. 
Simpson  filed  this  petitory  action  against 
Miss  Mary  E.  Bulkley  to  recover  an  un- 
divided half  of  the  land  that  had  belonged 
to  the  community  of  acquets  and  gains  be- 
tween William  B.  Simpson  and  his  wife, 
that  Miss  Bulkley  had  acquired  through 
mesne  conveyances  from  T.  M.  Vaughan. 
He  claims  an  undivided  fourth  interest  in 
the  property  by  inheritance  from  his 
mother,  and  another  undivided  fourth  inter- 
est by  inheritance  from  his  brother,  John  S. 
L.R.A.1917C. 


Simpson.  On  a  theory  which  we  do  not 
understand,  the  plaintiff  claims  that,  by 
the  second  marriage  of  his  father,  the  latter 
forfeited  his  inheritance  of  one- fourth  of  the 
interest  of  John  S.  Simpson,  and  that  it  was 
therefore  inherited  by  the  plaintiff.  The 
plaintiff  also  prays  that  the  defendant  be 
ordered  to  pay  the  debt  of  $2,276.79  due  by 
his  father  to  him,  secured  by  a  legal  mort- 
gage on  the  tract  of  480  acres  in  sections 

5  and  8,  township  20  north,  range  13  west, 
or  surrender  that  property,  together  with 
the  undivided  half  of  the  community  prop- 
erty formerly  belonging  to  William  B. 
Simpson,  to  be  sold  in  satisfaction  of  the 
debt  secured  by  the  legal  mortgage.  The 
only  particular  allegation  of  nullity  of  the 
sheriff's  sale  to  T.  M.  Vaughan,  in  the  plain- 
tiff's petition,  is  that  the  sale  was  made 
without  an  order  of  court  authorizing  the 
sale  of  the  succession  property  or  property 
in  which  minor  children  were  interested. 

In  her  answer  to  the  suit,  the  defendant  ad- 
mitted the  allegations  of  fact,  as  to  the  cir- 
cumstances under  which  the  sale  was  made 
by  the  sheriff.  She  denied  that  the  plaintiff  or 
his  deceased  brother  had  inherited  any  por- 
tion of  the  land,  alleging  that  their  interest 
in  the  community  property  was  only  re- 
siduary and  subject  to  the  payment  of  com- 
munity debts.  She  alleged  that  the  sale  by 
the  sheriff  in  satisfaction  of  the  judgment 
for  a  community  debt  devested  the  suc- 
cession of  the  plaintiff's  mother  of  any  and 
all  interest  in  the  community  property,  and 
that  the  sheriff's  sale  conveyed  to  T.  M. 
Vaugha«  an  indefeasible  title  to  the  prop- 
erty, free  from  any  mortgage.  The  defend- 
ant filed  pleas  of  prescription  of  one,  three, 
and  five  years.  She  also  filed  a  plea  of 
estoppel  in  defense  of  the  hypothecary 
action,  as  to  the  480  acres  of  land  in  sec- 
tions 6  and  8,  alleging  that,  as  the  estate 
of  the  plaintiff's  mother  was  liable  for  the 
community  debt  for  which  the  property 
was  sold,  her  succession  and  her  hdirs  were 
bound  in  warranty  to  defend  the  title  con- 
veyed by  the  sale. 

The  trial  of  the  case  on  the  issue  recited 
above  resulted  in  a  judgment  in  favor  of 
the  plaintiff,  recognizing  and  declaring  ex- 
ecutory his  legal  mortgage  on  the  480  acres 
described  as  the  northwest  quarter  of  section 

6  and  north  half  of  section  8,  in  township  20 
north,  range  13  west,  to  secure  the  debt  of 
$2,276.79,  and  dismissing  the  plaintiff's  pet- 
itory action  to  recover  one  half,  and  his 
hypothecary  action  against  the  other  half, 
of  the  community  property.  The  plaintiff 
and  defendant  both  appealed. 

The  proposition  of  law  anftounced  by  the 
plaintiff's  counsel,  and  relied  upon  for  a  re- 
versal of  the  judgment  on  the  petitory  ac- 
tion, is  that  the  uiidividied  half  intereilt  of 
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der  administration  by  the  surviving  father 
and  natural  tutor  is  not  subject  to  seizure 
and  sale  under  a  writ  of  fieri  facias  to  satis- 
fy a  judgment  against  the  community ;  that 
the  property  can  only  be  sold  under  and 
by  virtue  of  an  order  of  the  probate  court 
in  the  succession  or  tutorship  proceedings. 
To  emphasize  the  importance  of  requiring 
an  order  of  sale  from  the  probate  court  in 
the  succession  proceedings,  the  plaintifTs 
counsel  lay  much  stress  upon  the  fact  that 
2,906  acres  of  land  were  sold  for  only  $2,- 
418.67,  to  satisfy  a  debt  amounting,  with 
interest,  to  only  $232.21,  and  that  the  prop- 
erty was  adjudicated  to  the  undertutor  of 
the  minor  children.  He  does  not  contend 
that  these  circumstances  in  themselves 
would  render  the  sale  null  if  it  had  been 
made  under  and  by  virtue  of  an  order  of 
court  in  the  succession  or  tutorship  proceed- 
ings. Hence  the  question  is  clearly  present- 
ed whether,  after  the  death  of  the  wife,  a 
creditor  of  the  community  theretofore  exist- 
ing between  her  and  her  surviving  husband 
can  legally  proceed  against  the  surviving 
husband  individually  and  as  natural  tutor 
of  the  minor  children,  obtain  a  judgment, 
and  seize  and  sell  the  community  property 
under  a  writ  of  fieri  facias  in  satisfaction 
of  the  community  debt.  On  this  question, 
counsel  for  the  plaintiff  and  defendant  have 
each  submitted  a  line  of  decisions  disclos- 
ing an  apparent  conflict  in  our  jurispru- 
dence, which  we  are  called  upon  to  recon- 
cile as  far  as  we  can,  in  this  case. 

We  shall  first  take  up  and  analyze  the  de- 
cisions cited  by  counsel  for  the  plaintiff. 

In  Bertin  v.  Phillips,  1  La.  Ann.  173,  it 
appears  that  after  the  death  of  W.  Porter 
(of  whose  succession  the  plaintiff,  Bertin, 
was  executor),  a  slave  belonging  to  the  suc- 
cession was  prosecuted  in  the  city  court  and 
convicted  of  a  criminal  offense.  The  suc- 
cession of  Porter,  as  owner  of  the  slave, 
was  condemned  by  the  city  court  to  pay  the 
costs  of  the  prosecution.  A  writ  of  fieri 
facias  issued  on  the  judgment  for  costs;  the 
city  marshal  seized  the  slave,  and,  after  the 
usual  advertisement,  sold  him  at  public  auc- 
tion to  one  Fisk,  who  sold  him  to  the  de- 
fendant, Mrs.  Phillips.  Bertin^  the  executor 
of  the  Succession  of  Porter,  sued  Mrs.  Phil- 
lips to  recover  the  slave,  alleging  that  the 
city  court  was  without  jurisdiction  or  au- 
thority to  order  the  sale  of  property  be- 
longing to  the  succession  under  administra- 
tion in  the  probate  court.  It  was  held  that 
the  sale  was  null  because  the  city  court 
had  no  authority  to  order  the  slave  siezed 
and  sold.  In  addition  to  the  circumstance 
that  the  court  that  issued  the  writ  of  fieri 
facias  had  no  jurisdiction  of  the  succession 
under  administration,  there  is  this  import- 
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one  before  us:  In  the  case  cited,  the  debt 
for  which  the  judgment  was  rendered  and 
executed  against  the  property  of  the  succes- 
sion was  not  contracted  during  the  lifetime 
of  the  deceased,  but  was  a  debt  of  the  suc- 
cession that  should  have  been  paid  in  the 
ordinary  course  of  administration.  We 
quote  the  following  from  the  opinion :  "The 
costs  which  had  accrued  upon  the  prosecu- 
tion constituted  a  debt  due  by  the  succes- 
sion, and  should  have  been  presented  to  the 
executor,  whose  duty  it  would  have  been  to 
recognize  it,  with  the  privilege  established 
in  favor  of  law  charges,  and  to  have  paid  it 
as  such,  in  the  course  of  administration." 

That  decision  was  cited  with  approval  in 
Patrick's  Succession,  26  La.  Ann.  158,  and  in 
Levy  V.  Lehman,  38  La.  Ann.  11. 

In  Patrick's  Succession,  25  La,  Ann.  154, 
Chief  Justice  Ludeling,  for  the  majority 
members  of  the  court  (Mr.  Justice  Wyly 
dissenting),  said:  ''Succession  property 
cannot  be  sold  under  a  fl.  fa.,  Bertin  ▼.  Phil^ 
lips,  1  La.  Ann.  173." 

The  decision,  however,  did  not  depend  up- 
on the  doctrine  that  succession  property 
cannot  be  sold  under  a  fi.  fa.  The  executor 
of  the  Succession  of  Patrick  had  obtained 
an  order  from  the  probate  court  to  sell  the 
property  to  pay  the  debts  of  the  succession, 
after  which  Mrs.  Soniat  caused  the  property 
to  be  seized  under  a  writ  of  fieri  facias  is- 
sued on  a  judgment  rendered  against  the 
succession.  The  executor  obtained  an  in- 
junction to  prevent  the  sale  under  the  judg- 
ment of  Mrs.  Soniat.  The  curator  ad  hoc 
of  the  transferee  of  the  judgment  rendered 
in  favor  of  Mrs.  Soniat  opposed  the  sale 
which  the  executor  was  proceeding  to  make 
under  the  orders  of  the  probate  court.  It 
was  held  that  the  property  should  have  been 
sold  under  the  orders  of  the  probate  court, 
which  had  taken  jurisdiction  of  the  property 
before  the  writ  of  fieri  facias  issued. 

In  Hall  V.  Belden,  29  La.  Ann.  118,  the 
plaintiff  obtained  a  judgment  against  the 
defendant,  Belden,  with  recognition  of  a 
mortgage  and  vendor's  lien  on  a  house  and 
lot,  and  seized  the  property  and  advertised 
it  for  sale  under  a  writ  of  fieri  facias.  The 
defendant  died  before  the  day  on  which  the 
property  was  to  be  sold,  and  his  succession 
was  regularly  opened.  The  plaintiffs  caused 
notice  of  their  proceedings  to  be  served  upon 
the  succession  representatives,  and  the  sher- 
iff proceeded  with  the  sale,  adjudicating  the 
property  to  the  plaintiffs.  The  court, 
through  Mr.  Justice  Egan,  held  that  the 
death  of  the  debtor  stayed  all  proceedings 
for  the  forced  alienation  of  his  property 
(citing  Legendre  v.  McBonough,  6  Mart.  N. 
S.  513),  and  that  succession  property  could 
not  be  seized  and  sold  under  a  writ  of  fieri 
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facias,  although  it  might  be  seized  and  sold 
in  proceedings  via  executiva. 

The  expression  of  Mr.  Justice  Martin  in 
Legendre  v.  McDonough,  supra,  that  "when 
a  defendant  dies,  a  judgment  rendered 
against  him  must  be  declared  executory 
against  his  heirs  or  representatives,  because 
property  which  has  ceased  to  be  his  can- 
not be  affected  by  a  judgment  to  which  the 
new  owners  are  not  made  parties,"  was  not 
necessary  for  the  decision  of  the  case,  and 
was  therefore  mere  obiter.  The  question 
presented  was  whether  the  curator  of  the 
succession  of  the  deceased  plaintiff  could 
issue  execution  on  a  judgment  that  had  been 
rendered  in  his  favor  during  his  lifetime, 
without  first  obtaining  an  order  or  decree 
declaring  the  judgment  executory. 

Hall  V.  Belden  was  cited  with  approval  in 
Irwin's  Succession,  33  La.  Ann.  65,  and  in 
Fontelicu  v.  Fontelieu,  116  La.  882,  41  So. 
126.  The  latter  decision  also  cites  Morgan 
v.  Lalanne,  32  La.  Ann.  1300;  Hart  v.  Con- 
nolly, 49  La.  Ann.  1587,  22  So.  809;  Donald- 
son v.  Maurin,  1  La.  39;  Taylor  v.  Pipes,  24 
La.  Ann.  551;  Reggio  v.  Blanchin,  26  La. 
Ann.  532;  Leonard  v.  Sheriff,  37  La.  Ann. 
299;  and  Citizens  Bank  v.  Miller,  44  La. 
Ann.  199,  10  So.  779,  in  support  of  the  doc- 
trine that  property  belonging  to  a  succes- 
sion under  administration  is  not  subject  to 
seizure  under  a  writ  of  fieri  facias  or  a  writ 
of  seizure  and  sale.  The  decisions  referred 
to,  however,  do  not  apply  to  executory  pro- 
ceedings. 

The  plaintiff  next  cites  Morgan  v.  La- 
lanne, 32  La.  Ann.  1300,  where  it  was  said: 
"Only  in  the  cases  specially  provided  by 
law  can  specific  property  of  a  succession  be 
seized  by  a  mortgage  creditor  by  executory 
process.*' 

In  that  case,  the  judgment  rendered 
against  an  heir  as  warrantor  was  qualified 
with  the  expresion,  "to  the  extent  of  her 
interest  in  the  estate  of  her  deceased  fath- 
er," and  it  was  properly  held  that  the  judg- 
ment was  not  executory  because  the  amount 
was  indefinite. 

The  next  case  cited  by  plaintiff  is  Levy 
y.  Lehman,  38  La.  Ann.  11,  where  it  was 
held  that  a  writ  of  attachment  could  not 
issue  against  the  succession  of  a  deceased 
person.  The  first  proposition  on  which  the 
decision  was  based  is  that  the  acts  of  the 
debtor  that  give  rise  to  a  writ  of  attach- 
ment are  such  as  cannot  be  committed  by 
a  succession.  In  the  course  of  the  opinion, 
however,  it  was  said:  "Another  considera- 
tion that  suggests  itself  in  this  connection 
is  that  an  attachment,  being  a  conservatory 
remedy,  is  only  designed  to  hold  the  proper- 
ty pendente  lite,  that  it  may  be  sold  under 
the  proper  writ  [of  fieri  facias]  to  satisfy 
the  judgment  when  obtained.  But  nothing 
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is  better  settled  than  that  succession  prop- 
erty cannot  be  sold  under  a  writ  of  fieri 
facias,  the  only  writ  by  or  through  which 
an  ordinary  moneyed  judgment  can  be  ex- 
ecuted. Bertin  v.  Phillips,  1  \a.  Ann.  173; 
Williams  v.  Hunter,  13  La.  Ann.  476;  Pat- 
rick's Succession,  25  La.  Ann.  154." 

The  next  case  cited  by  the  plaintiff's  coun- 
sel is  Williams  v.  Hunter,  supra,  where  it 
was  held:  "The  seizure  and  sale,  under  a 
fi.  fa.,  of  succession  property,  without  an 
order  of  court  or  other  legal  authority,  is 
illegal;  and  the  rights  of  minors  cannot  be 
devested  by  such  a  sale." 

In  that  case,  one  Lloyd  Wells  obtained  a 
judgment  against  James  Hunter,  and,  after 
the  latter's  death,  caused  a  writ  of  fieri  faci- 
as to  issue,  under  which  the  sheriff  seized 
the  property  of  the  succession  and  sold  it 
at  public  auction  to  the  surviving  widow  in 
community.  Inadvertently  the  sheriff  wrote 
the  name  of  Lloyd  Wells  where  he  intended 
to  write  the  name  of  James  Hunter,  or  Suc- 
cession of  James  Hunter,  so  that  the  deed 
purported  to  sell  the  interest  of  the  plain- 
tiff instead  of  the  interest  of  the  defendant 
in  the  property.  Pretermitting  that  error, 
the  court  said:  "If  the  claim  of  Wells  were 
a  special  mortgage,  he  ought  to  have  availed 
himself  of  an  order  of  seizure  and  sale,  or 
obtained  an  order  to  have  property  sold  to 
pay  his  debt,  or  he  could  have  waited  and 
been  paid  in  due  course  of  administration. 
If  his  claim  arose  from  a  judicial  mortgage, 
and  he  wished  to  be  paid,  he  ought  to  have 
applied  for  an  order  for  the  sale  of  sufficient 
property  to  liquidate  his  demand.  The  is- 
suance of  a  fi.  fa.,  and  the  seizure  and  sale 
of  succession  property  without  any  order  of 
court  or  other  legal  authority  is  plainly  il- 
legal; and  the  rights  of  the  minors  were  not, 
under  such  circumstances,  devested." 

The  decision  last  quoted  was  cited  with 
approval  in  Wisdom  v.  Parker,  31  La.  Ann. 
62,  in  which,  however,  it  was  held  merely, 
as  is  now  well  settled,  that  the  property  of 
a  succession  under  administration  may  be 
seized  and  sold  under  a  writ  of  seizure  and 
sale  in  executory  proceedings  on  a  mortgage 
given  during  the  lifetime  of  the  deceased. 

The  plaintiff's  counsel  next  cite  State  ex 
rel.  Gausson  v.  Second  Dist.  Judge,  21  La. 
Ann.  44,  where  it  was  held  that  a  judgment 
rendered  in  a  suit  against  the  executor  of  a 
succession  could  not  be  executed  by  means  of 
a  writ  of  fieri  facias.  For  that  reason,  it 
was  held  that  a  bond  for  costs  was  sufficient 
to  entitle  the  defendant  to  a  suspensive  ap- 
peal from  the  judgment.  And  it  was  said: 
"A  judgment,  recognizing  a  claim  against 
a  succession,  has  generally  no  greater  force 
in  law  than  an  acknowledgment  of  the 
claims  by  an  executor  or  administrator. 
See  articles  985,  986,  Code  of  Practice.     In 
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tttker  ease  the  creditor  caa  only  obtain  the 
paymait  0I  it  eoacarreiitly  with  •ther  cred- 
itors.  a  P.  arta.  986,  1054.  Whether  a 
cUim  against  a  succession  is  recognized  ju- 
dicially in  tt  direct  action,  or  by  opposition 
to  a  tableau  of  distribution.  ...  In 
either  event,  whatever  may  be  the  amount 
of  a  creditor's  judgment,  he  can  only  recov- 
er on  it  such  amount  as  may  be  awarded 
to  him  in  such  tableau  when  duly  homolo- 
gated." 

In  Irwin's  Succession,  33  La.  Ann.  65, 
where  the  executors  excepted  to  the  opposi- 
tion of  the  city  of  New  Orleans  to  the  final 
account  of  the  executors,  the  city  being  a 
judgment  creditor  of  the  deceased,  the  court 
affirmed  the  ruling,  overruling  the  excep- 
tion, Baying:  'The  law  distinctly  provides 
that  the  payment  of  all  debts  .  .  .  due 
by  successions  shall  be  enforced  by  the  court 
of  probates,  and  that  the  creditor  who  has 
obtained  judgment  can  only  be  paid  concur- 
rently with  the  other  creditors  of  the  suc- 
cession." 

The  case  of  Mallard  v.  Dejan,  45  La.  Ann. 
1270,  14  So.  238,  cited  by  plaintiffs  counsel, 
is  unlike  the  case  before  us,  in  that,  in  the 
case  cited,  the  property  was  sold  to  effect 
a  partition  among  the  major  and  minor  co- 
owners.  It  was  held  that  the  sale  was 
null  because  it  was  made  without  an  order 
of  court,  although  made  on  the  recommenda- 
tion of  a  family  meeting  duly  homologated. 

To  the  same  effect  was  the  decision  in 
Robert  v.  Brown,  14  La.  Ann.  605,  and  in 
Landry's  Succession,  128  La.  334,  54  So.  870. 
The  ruling  in  those  eases,  that  the  sale  yram 
null  for  want  of  an  order  of  sale  can  have 
no  application  to  a  case  where  the  sale  was 
made  under  a  writ  of  fieri  facias  on  a  judg- 
ment of  court,  because,  ordinarily  and  un- 
less the  ruling  be  different  with  regard  to 
the  seizure  of  property  of  minor  children,  a 
judgment  for  a  sum  of  money  and  a  writ 
of  fieri  facias  issued  thereon  is  all  that  is 
necessary  to  authorize  a  seizure  and  sale 
of  the  property  of  the  debtor. 

As  showing  the  importance  of  having  a 
special  order  of  the  probate  court  to  sell 
property  in  which  minor  children  own  an 
interest,  the  plaintiff's  counsel  cite  a  long 
list  of  decisions,  holding  that  the  purchas- 
er of  property  sold  under  an  order  of  a 
probate  court  of  competent  jurisdiction  to 
pay  debts  of  a  succession  is  protected  by  the 
order  of  court,  and  may  depend  upon  the 
▼alidity  of  the  proceedings  leading  up  to  it. 
Counsel  for  the  plaintiff  argue  that,  if  ap- 
plication had  been  made  by  the  tutor  for 
an  order  of  court  to  sell  the  property  of  this 
succession,  the  judge  would,  perhaps,  have 
refused  to  grajtt  the  order,  because  the  in- 
surance money  belonging  to  one  of  the  min- 
ors amounted  to  many  times  as  much  as  the 
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judgment  to  be  paid  with  the  accrued  in- 
terest, and  that,  if  the  judge  had  been  in- 
duced to  issue  an  order  to  sell  the  property 
of  the  succession,  he  would  have  ordered  the 
sale  of  only  enough  property  to  pay  the 
debt.  In  support  of  the  latter  proposition, 
plaintiff's  counsel  refer  to  Dumestre's  Suc- 
cession, 40  La.  Ann.  571,  4  So.  328,  where 
it  was  said:  '"No  more  can  a  tutor  admin- 
istering a  succession  than  an  administrator 
ask  for  and  obtain  the  sale  of  more  property 
than  is  necessary  to  pay  the  debts." 

In  that  case,  the  adjudicatee  of  the  prop- 
erty refused  to  take  title;  and  it  was  held 
that,  although  she  might  be  protected  by 
the  order  of  court  directing  the  sale,  she 
had  a  right  to  inquire  into  the  validity  of 
the  proceedings  to  ascertain  whether  the 
court  had  authority  to  render  the  order. 
Viewed  as  a  sale  to  pay  debts,  it  was  de- 
clared null,  not  because  more  property  was 
sold  than  was  necessary  to  pay  the  debts, 
but  because  the  succession  belonged  to  ma- 
jor as  well  as  minor  heirs,  and  it  was  held 
that  the  tutor  ex  officio  had  no  power  to 
administration  over  a  succession  belonging 
partly  to  major  heirs.  The  decision,  there- 
fore, is  not  appropriate  to  the  case  before 
us. 

In  the  case  of  Deshotels  v.  Lafleur,  134 
La.  1052,  64  So.  905,  it  was  held  that  the 
major  heirs  were  bound  by  their  knowl- 
edge of,  and  acquiescence  in,  the  adminis- 
tration and  sale  of  the  property  of  the  suc- 
cession, by  their  mother,  as  tutrix  of  the 
minor  coheirs,  to  pay  the  succession  debt, 
and  that  the  purchaser  of  the  property  as 
such  sale  was  protected  by  the  prescription 
of  ten  years.  Regarding  the  interest  of  the 
minor  children,  however,  the  sale  was  de- 
clared null  because  it  was  not  made  pur- 
suant to  the  forms  required  for  a  sale  by  a 
tutor  of  the  property  of  his  minor  wards. 
That  decision  is  not  applicable  here,  because 
the  sale  was  made  by  the  surviving  wife, 
who,  as  surviving  partner  in  community, 
had  no  right  to  administer  the  community 
property;  and,  if  the  creditor  of  the  com- 
munity had  proceeded  by  an  ordinary  action 
against  her,  and  had  obtained  judgment  and 
seized  and  sold  the  community  property  un- 
der a  writ  of  fieri  facias,  there  can  be  no 
doubt  that  the  proceedings  would  have  been 
invalid.  In  the  case  before  us,  the  creditor 
of  the  community,  which  was  dissolved  by 
the  death  of  the  wife,  proceeded  against  the 
surviving  husband  on  the  theory  that  he 
remained  the  head  and  master  of  the  com- 
munity for  the  purpose  of  liquidating  its 
debts. 

It  is  to  be  observed  from  the  foregoing 
decisions  that  it  has  been  repeatedly  held, 
as  contended  by  the  plaintiff's  counsel,  that 
a   creditor  holding   a   judgment   against   a 
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BuccesBion  under  adminlBtration  has  no 
fight  to  have  the  property  of  the  succes- 
sion seized  and  sold  under  a  writ  of  fieri 
facias,  but  must  obtain  an  order  of  court 
to  sell  the  property  to  pay  the  debts  of  the 
succession  in  the  ordinary  course  of  admin- 
istration. That  rule  being  largely  to  main- 
tain an  orderly  and  equitable  administra- 
tion of  successions,  the  court  has  made  no 
distinction  in  its  application  to  successions 
belonging  to  majors  and  to  those  belonging 
in  whole  or  in  part  to  minor  children.  But 
it  must  be  observed  that,  in  not  one  of  the 
cases  cited,  was  the  doctrine  applied  to  a 
case  where  a  creditor  of  a  community  that 
was  dissolved  by  the  death  of  the  wife  pro- 
ceeded against  the  surviving  husband  as 
head  and  master  of  the  community,  individ- 
ually and  as  natural  tutor  of  the  minor 
children,  by  obtaining  judgment  and  seiz- 
ing and  selling  the  community  property, 
under  a  writ  of  fieri  facias,  to  satisfy  the 
community  debt. 

We  shall  now  review  the  decisions  relied 
upon  by  the  defendant's  counsel. 

In  Shields  v.  Lafon,  7  La.  Ann.  135,  it 
was  held  that  the  surviving  husband  might 
validly  make  a  conventional  retrocession, 
after  the  death  of  his  wife,  of  property 
bought  during  the  community,  if  the  re- 
trocession waa  found  necessary  to  pay  the 
debts  of  the  community,  and  that  the  heirs 
of  the  deceased  spouse  had  no  right  of  ac- 
tion to  set  aside  the  retrocession,  without 
proof  that  they  had  been  prejudiced  thereby. 
That  decision  goes  further  than  would  be 
necessary  to  maintain  the  defense  to  this 
suit;  and  decisions  based  upon  it  have  since 
been  overruled  in  the  cases  to  which  we 
will  refer  hereafter. 

In  Rusk  V.  Warren,  25  La.  Ann.  314,  after 
the  death  of  the  wife,  the  surviving  hus- 
band, without  provoking  an  administration 
of  the  succession  of  his  wife,  renewed  cer- 
tain promissory  notes  which  he  had  issued 
during  her  lifetime,  and  the  holders  of  the 
new  notes  obtained  judgments  against  him 
individually.  Having  seized  and  sold  his 
half  interest  in  the  community  property, 
they  caused  the  interest  of  the  deceased 
wife  to  be  seized  and  advertised  for  sale  to 
satisfy  the  balance  due  on  the  judgments. 
One  of  the  heirs  of  the  wife  qualified  as  ad- 
ministrator of  her  succession,  and  obtained 
a  writ  of  injunction  to  prevent  the  sale  of 
the  half  interest  in  the  community  prop- 
erty belonging  to  her  succession.  It  was 
held  that  the  debts  of  the  community  were 
not  novated  by  the  creditors'  taking  the  new 
notes  of  the  surviving  husband  after  the 
dissolution  of  the  community.  The  injunc- 
tion was  dissolved  on  the  ground  that 
the  surviving  husband  had  continued  to  be 
the  head  and  master  of  the  community  for 
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the  ^'trrpose  of  settling  its  debts,  and  that 
the  frrtlft^rty  of  the  community  wafl  liable  to 
be  seized  and  sold  in  satisfaction  of  the 
community  debts. 

From  the  syllabus  of  the  cas^  of  Hawley 
V.  Crescent  City  Bank,  26  La.  Ann.  230,  we 
quote:  "In  this  case  the  husband  had  by 
law  the  usufruct  of  the  wife's  half  of  the 
community  property,  consisting  of  the  un- 
divided half  of  the  lands  seized  by  the 
judgment  creditors;  no  partition  of  the 
community  property  having  been  made. 
Nevertheless,  without  opposition  on  the  part 
of  the  surviving  husband,  the  public  admin- 
istrator came  forth  and  administered  on 
what  he  styled  the  estate  of  the  deceased 
wife,  and  enjoined  the  sale  of  the  communis 
ty  property  seized  by  judgment  creditors 
of  the  community,  and  which  is  subject  to 
the  payment  of  their  judgment.  This  pro- 
ceeding is  irregular  and  illegal,  and  the  in- 
junction must  be  dissolved,  with  damages." 

With  regard  to  the  surviving  husbands' 
acceptance  of  service  of  the  petition,  filing 
a  general  denial,  and  apparently  making  no 
defense  to  the  suit  in  which  the  judgment 
was  obtained  by  J.  D.  Calhoun,  we  quote 
the  following  also  from  the  syllabus  of  the 
case  last  cited,  viz.:  "If  the  surviving  hus- 
band has  the  right  to  control  the  community 
assets  and  to  administer  them  after  his 
wife's  death,  so  as  to  make  bona  fide  set- 
tlements of  its  debts,  he  has  equally  the 
right  to  waive  or  omit  specific  defenses  to 
suits  and  in  disputable  claims." 

In  Baird  v.  Lemee,  23  La.  Ann.  4«4,  it  was 
held:  **The  community  resulting  from  mar- 
riage is  not  a  partnership.  A  judgment 
creditor  of  the  surviving  spouse  may  there- 
fore seize  and  sell  an  asset  of.  the  com- 
munity in  satisfaction  of  his  demand,  and 
the  heirs  of  the  deceased  partner  cannot 
set  up  their  residuary  rights  by  way  of  in- 
junction, and  require  the  rules  of  partner- 
ship settlement  of  debts  to  be  applied  to 
the  settlement  of  the  debts  of  the  communi- 
ty." 

The  decision,  in  Ricker  v.  Pearson,  26  La. 

Ann.  391,  is  expressed  fully  in  the  syllabus, 
viz.:  "This  suit  is  instituted  by  the  plain- 
tiff against  the  purchasers  at  sheriff's  sales, 
he  claiming  that  the  property  was  com- 
munity property  and  belonged  equally  to 
his  father  and  mother;  that  when  his  moth- 
er died  the  community  was  dissolved;  that 
his  mother's  share  descended  to  him;  that 
his  title  thereto  has  never  been  divested; 
and  that  he  should  now  be  quieted  therein. 
The  property  was  sold  to  pay  community 
debts.  Therefore  the  plaintiff's  claim  must 
be  rejected." 

The  facts  of  Re  Hooke,  4«  La.  Ann.  353, 
23  L.R.A.  803,  15  So.  160,  were  precisely 
like  the  case  before  us.    The  decision  is  ex* 
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pressed  fully  in  tW  syllabuB,  yiz.:  "Where 
a  matrimonial  communitj  of  acquets  and 
gains  exists,  and  the  wife  dies  and  her  suc- 
cession is  opened  by  the  qualification  of  the 
husband  as  natural  tutor  of  his  minor  chil- 
dren, issue  of  his  marriage  with  the  deced- 
ent, a  creditor  who  has  obtained  a  judgment 
on  a  community  debt  cannot  compel  an  ad- 
ministration of  the  wife's  succession.  His 
remedy  is  to  proceed  against  the  suryiving 
husband  and  the  community  property/' 

In  Cason's  Succession,  32  La.  Ann. 
792,  it  was  said:  "As  to  the  community 
creditors,  they  are  under  no  necessity  to 
provoke  its  liquidation  through  the  medium 
of  the  wife's  succession,  because  it  is  set- 
tled they  may  disregard  the  wife's  interest, 
and  proceed  directly  against  the  community 
property  in  the  possession  of  the  husband, 
contradictorily  with  him  alone." 

In  the  case  of  Lnria  v.  Cote  Blanche  Ck». 
114  La.  385,  38  So.  279,  it  appears  that  a 
plantation  known  as  Cote  Blanche  Island 
belonged  to  the  community  of  acquets  and 
gains  existing  between  Mr.  and  Mrs.  Ed- 
ward Scannel,  and  was  affected  by  a  mort- 
gage securing  a  large  debt  due  to  Birney 
Fellows.  After  the  death  of  Mrs.  Scannel, 
Fellows  filed  a  bill  of  complaint  against  Ed- 
ward Scannel  in  the  United  States  circuit 
court,  to  foreclose  his  mortgage.  The  de- 
fendant, Scannel,  for  answer,  admitted  all 
of  the  allegations  in  the  bill  of  complaint, 
and  consented  that  a  decree  be  rendered  in 
accordance  with  an  agreement  between  him 
and  the  plaintiff,  that  was  filed  in  court. 
The  decree  was  rendered  accordingly,  and 
the  plantation  was  seized  and  sold  under 
and  by  virtue  of  a  writ  of  fieri  facias.  The 
children  of  Mrs,  Scannel,  who  were  minors 
when  the  sale  was  made,  thereafter  sued  to 
annul  the  title  acquired  from  the  adjudica- 
tee  at  the  marshal's  sale.  It  was  conceded 
by  their  counsel  that  they  would  not  have 
been  necessary  parties  to  a  foreclosure  of 
the  mortgage  via  executiva;  but  it  was  con- 
tended that  they  should  have  been  made 
parties  to  the  suit  in  equity.  Affirming  the 
judgment  rejecting  their  demand,  it  was 
said:  "It  is  the  settled  jurisprudence  of 
this  state  that,  on  the  dissolution  of  the 
community  by  the  death  of  the  wife,  its 
creditors  may  proceed  directly  against  the 
community  property  in  the  possession  of  the 
husband,  contradictorily  with  him  alone." 

Answering  the  plaintiffs'  contention  that 
their  father  had  no  authority  to  <;onsent 
that  judgment  be  rendered  against  the  com- 
munity, it  was  said:  He  ''had  to  admit  the 
allegations  of  the  bill  or  deny  them  under 
oath.     He  was  bound  to  admit  the  truth." 

It  is  said  by  the  learned  counsel  for  the 
plaintiff  that  the  decisions,  holding  that  the 
husband  remains  the  head  and  master  of 
L.RJV.1917C. 


the  community  for  the  purpose  of  settling 
its  debts  after  the  death  of  his  wife,  were 
all  rendered  during  the  regime  of  the  court 
presided  over  by  Chief  Justice  Ludeling, 
from  1868  to  1877,  and  that  they  were  aU 
overruled  in  the  case  of  Bennett  v.  Fuller, 
29  La.  Ann.  663,  and  in  Tugwell  v.  Tugwell. 
32  La.  Ann.  848,  and  Glasscock  v.  Clark,  33 
La.  Ann.  584.  We  find,  however,  that  the 
only  decisions  rendered  by  the  Ludeling  court 
on  this  subject  that  have  been  overruled 
were  those  that  went  so  far  as  to  hold  that 
the  surviving  husband,  as  head  and  master 
of  the  community,  had  the  same  right  to 
dispose  of  the  community  property  after 
his  wife's  death  that  he  had  before,  even 
to  the  extent  of  disposing  of  it  at  private 
sale  as  if.  it  were  his  own.  For  example^  in 
Bennett  v.  Fuller,  29  La^  Ann.  663,  the  court 
presided  over  by  Chief  Justice  Mannii\g 
overruled  the  decision  rendered  by  the  Ludel- 
ing court  in  Williams  v.  Fuller,  27  La.  Ann.' 
634,  where  it  had  been  held  that  the  hus- 
band could,  by  making  a  conventional  sale 
of  the  community  property  after  the  death 
of  his  wife,  devest  her  minor  child  of  his 
interest  in  the  property.  That  doctrine  was 
in  conflict  with  the  previous  decisions  in 
Broussard  v.  Bernard,  7  La.  222,  and  Ger- 
man V.  Gay,  9  La.  580,  which  were  expressly 
reaffirmed.  I 

In  Tugwell  v.  Tugwell,  32  La.  Ann.  848, 
it  was  observed  that  there  was  a  conflict  in 
the  jurisprudence  as  to  whether  the  heirs 
of  the  deceased  wife  could  sue  to  recover 
their  interest  in  the  community  property 
that  had  been  disposed  of  by  the  surviving 
husband  after  the  death  of  his  wife,  with- 
out first  provoking  a  liquidation  and  settle- 
ment of  the  community.  Adverting  to  the 
older,  and  overruling  the  later,  decisions, 
the  question  was  put  at  rest  in  these  words: 
''To  set  at  rest  this  vexed  question,  we 
distinctly  announce  that,  construing  the  ar-, 
tides  of  the  Code  upon  this  subject  in  ac- 
cordance with  what  we  conceive  to  be  their 
plain  and  express  language,  we  hbld  that 
when  the  community  of  acquets  and  gains 
is  dissolved  by  the  death  of  the  wife,  the 
respective  interests  of  the  surviving  hus- 
band and  of  the  deceased  wife  attach  at  the 
moment  of  its  dissolution  to  the  property 
of  the  community,  subject  to  the  payment 
of  the  community  debts." 

The  only  decisions  that  were  expressly 
overruled  in  Glasscock  v.  Clark,  supra,  by 
Chief  Justice  Bermudez,  were  PheUn  v.  Ax, 
25  La.  Ann.  379,  and  Daniel  v.  Ivy,  26  La. 
Ann.  639.  In  Phelan  v.  Ax,  it  had  been  held 
that  the  heirs  of  the  deceased  wife  had  no 
right  of  action  to  recover  her  interest  in  the 
community  property  that  was  sold  by  the 
surviving  husband  after  her  death,  because 
they  had  not  provoked  a  settlement  of  the 
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community.  The  decision  had  been  quoted 
with  approval  six  times  before  it  was  over- 
ruled, and,  after  being  three  times  declared 
overruled,  was  cited  with  approval  in  a  de- 
cisjon  which,  however,  was  reversed  on  re- 
hearing. Messick  v.  Mayer,  52  La.  Ann. 
1173,  27  So.  815.  The  decision  in  Daniel  v. 
Ivy  merely  affirmed  the  doctrine  of  Phelan 
V.  Ax.  The  overruling  of  this  decision  did 
not  do  away  with  the  right  of  a  creditor 
of  a  community  of  acquets  and  gains  to  pro- 
ceed against  the  surviving  husband,  after 
the  death  of  the  wife,  by  obtaining  a  judg- 
ment and  seizing  and  selling  the  communi- 
ty property  on  a  writ  of  fieri  facias  to  sat- 
isfy the  community  debt. 

The  evidence  in  this  case  does  not  show 
conclusively  that  the  sheriff  sold  more  prop- 
erty than  was  necessary  to  satisfy  the 
Calhoun  judgment.  The  certificate  of  mort- 
gages that  was  read  by  the  sheriff  to  the 
bystanders  at  the  sale  discloses  that  there 
were  many  mortgages  on  the  property;  and, 
although  the  surviving  husband,  individual- 
ly and  as  tutor  of  his  minor  children,  gave 
a  receipt  for  the  proceeds  of  the  sale,  in 
excess  of  the  amount  of  the  judgment  with 
interest  and  costs,  we  cannot  assume  now 
that  the  surplus  was  not  used  in  paying 
community  debts.  Be  that  as  it  may,  our 
conclusion  is  that  the  judgment  creditor, 
Calhoun,  had  a  legal  right  to  proceed  as  he 
did  against  the  surviving  partner  in  com- 


munity, individually  and  as  natural  tutor, 
and  that  the  sale  made  under  the  writ  of 
fieri  facias  in  satisfaction  of  his  judgment 
was  valid.  As  the  property  sold  for  two 
thirds  of  its  appraised  value,  it  cannot  be 
said  that  the  interests  of  the  minor  chil- 
dren were  sacrificed.  The  plaintiff,  in  this 
case,  is  protected  by  his  legal  mortgage  on 
the  property  that  belonged  to  his  tutor  in- 
dividually. 

We  find  no  merit  in  the  defendant's  plea 
of  estoppel,  founded  upon  the  theory  that 
the  estate  of  the  plaintiff's  deceased  mother 
was  liable  for  the  community  debts,  and 
that  the  plaintiff,  as  her  heir,  is  bound  in 
warranty  to  defend  the  title.  In  fact,  as 
the  property  to  whieh  this  plea  refers  be- 
longed solely  to  the  plaintiff's  father,  we 
cannot  comprehend  the  theory  on  whieh  the 
plea  is  founded.  It  is  well  settled  that  the 
estate  of  the  wife  is  not  liable  for  communi- 
ty debts;  hence  there  would  be  no  merit  in 
the  plea  of  estoppel  if  it  referred  to  prop- 
erty that  had  belonged  to  the  separate  es- 
tate of  the  wife.  Oar  conclusion  is  that  the 
judgment  appealed  from  is  correct  and 
should  be  affirmed. 

For  the  reasons  assigned,  the  judgment 
appealed  from  is  affirmed. 

Petition  for  rehearing  denied  January  15, 
1917. 


Annotatioii — ^Rem^y  of  judgment  creditor  of  commimity  after  deadi  of 

one  of  the  $po\ 

This  question  has  arisen  in  but  few 
jurisdictions,  and  even  where  it  has 
been  under  consideration  the  decisions 
are  controlled  largely  by  the  local  stat- 
utes. 

Thus,  the  rule  in  Louisiana  is  that  a 
judgment  creditor  of  a  community  may 
proceed  against  the  surviving  spouse  by 
seizing*  and  selling  the  community  prop- 
erty under  a  writ  of  fieri  facias  in  satis- 
faction of  the  community  debt.  Baird 
V.  Lemee  (1871)  23  La.  Ann.  424  (quoted 
in  Simpson  v.  Bulkley,  ante,  494),  hold- 
ing that  the  heirs  of  the  deceased  spouse 
could  not  set  up  their  residuary  rights 
by  way  of  injunction  against  such  a 
seizure  and  sale;  Rusk  v.  Warren  (1873) 
25  La.  Ann.  314  (set  out  at  length  in 
Simpson  v.  Bulklet),  holding  same  as 
preceding  case;  Hawley  v.  Crescent  City 
Bank  (1874)  26  La.  Ann.  230  (sufficient^ 
ly  set  out  in  Simpson  v.  Bitlklet)  ; 
Riley  v.  Condran  (1874)  26  La.  Ann. 
294,  holding  that  a  sale  of  community 
property  under  executory  process  was 

valid;  Cason'a  Succession  (1880)  32  Ia. 
L.R.A.1917C. 


Ann.  792  (dictum);  Re  Saux  (1884)  2 
McGloin  (La.)  38,  holding,  as  is  set  out 
in  10  Decen.  Dig.  Cols.  1314,  1316,  that 
a  community  creditor  on  dissolution  of 
the  community  by  death  of  the  wife  may 
proceed  against  the  community  property 
through  the  surviving  husband;  Land- 
reauz  v.  Louque  (1891)  43  La.  Ann.  234, 
9  So.  32,  holding  that  where  a  community 
creditor's  claim  is  secured  by  a  special 
mortgage  evidenced  by  an  authentic  act 
importing  a  confession  of  judgment  such 
creditor  may  foreclose  the  mortgage  in 
proceedings  against  the  surviving  hus- 
band alone,  and  that  a  judicial  sale  there- 
under conveys  a  valid  title  (in  connec- 
tion with  this  case,  see  also  Killelea  v. 
Barrett  (1885)  37  La.  Ann.  865);  Re 
Hooke  (1894)  46  La.  Ann.  353,  23  L.RJI. 
803,  15  So.  150  (sufficiently  set  out  and 
quoted  in  Simpson  v.  Bulkley);  Luria 
V.  Cote  Blanche  Co.  (1905)  114  La.  385, 
38  So.  279,  writ  of  error  dismissed  in 
Scannell  v.  Cote  Blanche  Co.  (1906)  202 
U.  S.  624,  50  L.  ed.  1176,  26  Sup.  a. 
Rep.  744  (sufficiently  set  out  in  Simpson 
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V.  BtJLKLBY) ;  Sehlieder  v.  Bonlet  (1909) 
124  La.  658,  50  So.  617  (holding  same  as 
Landreauz  v.  Louque  (La*)  supra) ; 
SiHPSOK  V.  BuLKLiST.  And  see  Ricker  v. 
Pearson  (1874)  26  La.  Ann.  391,  as  set 
out  in  the  Simpson  Case,  bnt  from  the 
report  of  which  it  cannot  be  determined 
whether  the  forced  sale  in  question  was 
made  after  or  before  the  death  of  the 
wife.  In  Baird  v.  Lemee  (La.)  supra, 
the  contention  was  that  the  community 
resulting  from  the  marriage  of  the  judg- 
ment debtors  was  a  partnership,  and 
therefore  that  the  rules  of  partnership 
settlement  of  debts  should  be  applied  to 
the  settlement  of  the  debts  of  the  com- 
munity, but  the  court  held  that  such  was 
not  the  case.  As  is  indicated  in  Simi^son 
V.  BuLKLET,  the  Louisiana  rule  is 
founded  upon  the  theory  that  the  sur- 
viving spouse  continues  as  the  head  and 
master  of  the  (immunity  and  as  the  rep- 
resentative of  the  succession  of  the  de- 
ceased spouse  for  the  purpose  of  settling 
the  community  debts.  The  same  ruling 
was  made  in  Rusk  v.  Warren  and 
Schlieder  v.  Boulet  (La.)  supra.  It 
should  also  be  observed  that  in  the 
Simpson  Case  the  court  also  pointed 
but  that  this  rule  was  an  excep- 
tion to  the  general  rule,  that  a  creditor 
holding  a  judgment  against  the  succes- 
sion of  a  deceased  person  under  adminis- 
tration has  no  right  to  interfere  with  the 
administration  by  having  the  property 
of  the  succession  seized  and  sold  under 
a  writ  of  fieri  facias  to  satisfy  his  judg- 
ment, but  must  await  the  settlement  of 
the  succession  by  the  administrator  or 
other  succession  representative. 

And  in  Louisiana  a  judgment  creditor 
of  the  community  cannot  compel  an  ad- 
ministration of  the  wife's  succession,  his 
sole  remedy  being  to  proceed  against  the 
surviving  husband  and  the  community 
property.  Be  Hooke  (La.)  supra,  hold- 
ing that  an  administration  could  not  be 
ordered  on  the  application  of  a  com«> 
munity  creditor. 

But  it  seemfi  that  the  above-stated 
Louisiana  rule  does  not  apply  where  the 
wife  is  the  survivor,  since  in  that  state 
the  surviving  wife  has  no  right  to  ad- 
minister the  community  property.  See 
the  argument  advanced  by  the  court  in 
Simpson  v.  Bulkley,  in  connection  with 
its  discussion  of  Desbotels  v.  Lafleur 
(1914)  134  La.  1052,  64  So.  905. 

In  Texas  by  express  statutory  provi- 
sion, upon  the  death  of  either  husband 
or  wife,  the  survivor,  by  filing  an  in- 
ventory of  the  community  property,  be- 
comes empowered  to  manage,  control, 
and  dispose  of  such  property,  and  to  sue 
L.R.A.1917C. 


and  be  sued  on  eooununity  debts  for 
which  by  the  statute  such  property  is 
liable,  such  survivor  being  regarded  as 
the  representative  of  the  community. 
See  Tucker  v.  Brackett  (1866)  28  Tex. 
337;  Moke  v.  Brackett  (1866)  28  Tex. 
443;  Womack  v.  Shelton  (1869)  31 
TeoL  592;  Woodley  v.  Adams  (1881)  55 
Tex.  526;  Carter  v.  Conner  (1883)  60 
Tex.  52;  D.  M.  Osborne  &  Co.  v.  Robin- 
son (1896)  —  Tex.  Civ.  App.  — ,  35  S.  W. 
327,  expressly  holding  that  the  same 
rules  apply  to  a  surviving  wife  as  apply 
to  a  surviving  husband ;  Barrett  v.  East- 
ham  Bros.  (1902)  28  Tex.  Civ.  App.  189, 
67  S.  W.  198;  Levy  v.  W.  L.  Moody  &  Co. 
(1905)  —  Tex.  Civ.  App.  — ,  87  S.  W. 
205;  Henry  v.  Vanghan  (1907)  46  Tex. 
Civ.  App.  531,  103  S.  W.  192;  Wiseman 
V.  Swan  (1908)  —  Tex.  Civ.  App. 
— ,  114  S.  W.  145;  Hou8t<m  F.  ft  M. 
Ins.  Co.  V.  Swain  (1908)  —  Tex.  Civ. 
App.  — ,  114  S.  W.  149,  and  First  Nat 
Bank  v.  Daniel  (1914)  —Tex.  Civ.  App. 
— ,  172  S.  W.  747.  And,  although  not 
expressly  authorized  by  the  statute, 
judgments  obtained  in  such  action  may 
be  ordinarily  enforced  by  execution 
against  the  community.  Tucker  v. 
Brackett  (1866)  28  Tex.  337;  Woodley 
V.  Adams  (1881)  55  Tex.  526;  Carter  v. 
Conner  (1883)  60  Tex.  52;  Barrett  v. 
Eastham  Bros.  (1902)  28  Tex.  Civ.  App. 
189,  67  S.  W.  198;  Levy  v.  W.  L.  Moody 
&  Co.  (1905)  —  Tex.  Civ.  App.  — ,  87  S. 
W.  205;  Henry  v.  Vaughan  (1907)  46 
Tex.  Civ.  App.  531, 103  S.  W.  192 ;  Wise- 
man V.  Swain  (1908)  —  Tex.  Civ.  App. 
— ,  114  S.  W.  145.  However,  it  has 
been  said  that  the  courts  will  not  allow 
such  an  execution  to  issue  where,  by  that 
mode  of  enforcement  of  judgment,  the 
community  property  would  be  sacrificed. 
Tucker  v.  Brackett  (Tex.)  supra. 

But  the  foregoing  Texas  rules  do  not 
apply  where,  pursuant  to  the  contin- 
gencies named  in  the  statute,  administra- 
tion is  obtained  in  the  oounty  court  on 
the  estate  of  the  deceased  spouse  before 
the  survivor  qualifies  as  such  under  the 
statute;  the  theory  being  that  when  ad- 
ministration is  obtained  the  survivor 
ceases  to  represent  the  community  estate 
as  such,  and  that  the  property  passes 
to  the  county  court  to  be  disposed  of 
in  compliance  with  the  laws  covering  the 
distribution  of  ordinary  estates.  Tucker 
V.  Brackett  (Tex.)  supra;  Moke  v. 
Brackett  (1866)  28  Tex.  443;  Hartz  v. 
Hausser  (1905)  —  Tex.  Civ.  App.  — ,  90 
S.  W.  63;  Wiseman  v.  Swain  (Tex.) 
supra.  However  a  creditor  can  sue  the 
survivor  and  enforce  his  judgment 
against  the  community  property  although 
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administration  of  the  deceased  spouse'9 
estate  is  pending  and  the  survivor  is 
acting  as  administrator,  he  having  quali- 
fied as  survivor  prior  to  having  become 
administrator.  Levy  v.  W.  L.  Moody  & 
Co.  (1905)  —  Tex.  Civ.  App.  — ,  87  S. 
W.  206;  Wiseman  v.  Swain  (Tex.)  supra, 
holding  that  the  survivor  by  qualifying 
as  such  prevents  the  community  estate 
from  being  taken  out  of  his  or  her  hands 
by  an  administrator.  And  suit  may  be 
maintained  against  the  survivor  even 
before  letters  of  survivorship  are  ob- 
tained. Wiseman  v.  Swain  (Tex.)  supra. 
And  by  express  statutory  provision  no 
administration  in  the  county  court  is  re- 
quired. See  Ross  v.  O^NeU  (1876)  45 
Tex.  599,  and  Whitmire  v.  Farmers  Nat. 
Bank  (1906)  —  Tex.  Civ.  App.  — ,  97  S. 
W.  512. 

.  Of  course  the  community  property  in 
the  hands  of  the  survivor  cannot  be 
subjected  to  a  judgment  where  it  does 
not  exceed  in  amount  that  which  is  ex- 


pressly exempt  from  forced  sale.  Boss 
v.  O'Neil  (Tex.)  supra. 
.  In  Washington,  where  a  community 
creditor  has  proceeded  against  the  hus- 
band alone  and  obtained  judgment  after 
the  death  of  the  wife,  such  judgment 
may  properly  be  filed  as  a  claim  against 
the  community  estate,  that  entire  estate 
being  subject  to  administration  upon 
the  death  of  one  spouse.  First  Nat. 
Bank  v.  Cunningham  (1913)  72  Wash. 
532,  130  Pac.  1148. 

In  Quebec  it  has  been  held  that  where 
a  community  creditor  has  seized  com- 
munity immovables,  an  heir  of  the  de- 
ceased wife  may  oppose  the  seizure,  and, 
upon  setting  up  his  individual  rights  and 
that  he  intends  to  seek  partition  and 
licitation,  may  demand  a  suspension  of 
the  seizure  pending  partition  and  Licita- 
tion of  such  immovables.  Martel  v. 
Vigneault  (1914)  Rap.  Jud.  Quebec,  47 
C.  S.  53.  G.  J.  C. 


MimnSSOTA  StJPREME   COURT. 

RE  ESTATE  OF  CHARLES  MoALLISTER, 

Deceased. 


EDWARD  A.  MECHLING  et  al.,  Appts. 

v. 

FANNIE  S.  MCALLISTER  et  al.,  Respts. 

(—  Minn.  — ,  160  N.  W.  1016.) 

Conflict  of  laws  —  will  —  foreign  elec- 
tion ^  effect. 

A  resident  of  Iowa  made  his  will,  in 
which,  after  giving  to  his  wife  certain  real 
and  personal  property  in  that  state,  he  de- 
vised and  bequeathed  the  residue  of  his 
estate  in  equal  shares  to  his  wife  and  his 
son.  The  son  died  before  his  father.  The 
testator,  at  the  time  of  his  death,  had  no 
lineal  descendants.  His  widow  filed  in  the 
Iowa  courts  an  election  to  accept  the  pro- 
visions of  the  will.  The  testator  owned  real 
estate  in  Minnesota  which  was  a  part  of 
the  residue  so  devised.    It  is  held: 

The  election  in  Iowa  of  the  widow  to  ac- 
cept the  provisions  of  the  will  estops  her 
from  taking  under  the  statutes  of  this  state 
property  of  the  testator  as  to  which,  by 
reason  of  the  lapsing  of  the  devise  to  the 
son,  he  died  intestate. 
For  other  cases,  see  Conflict  of  Laws,  /.  j; 

Wills,  IIL  t,  in  Dig,  1-52  N.  B, 

(January  19,  1917.) 
Headnote  by  Bunn,  J. 


APPEAL  by  petitioners  from  a  decree  of 
the  District  Court  for  Marshall  Coun- 
ty affirming  an  order  of  the  Probate  Court 
in  favor  of  respondents  in  a  proceeding  for 
the  distribution  of  the  estate  of  Charles 
McAllister,  deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  N.  Eckstrom  and  Frank  O. 
Campe,  for  appellants: 

Fannie  S.  McAllister,  the  widow,  cannot 
share  in  the  distribution  of  the  one  half  of 
the  residuary  estate  devised  to  Alexander 
McAllister. 

Washburn  v.  Van  Stecnwyk,  32  Minn. 
336,  20  N.  W.  324;  Wilson  v.'Cox,  49  Miss. 
638 ;  Re  Benson,  96  N.  Y.  499,  48  Am.  Rep. 
646 ;  Adams  v.  Adams,  5  Met.  277 ;  Re  Hodg- 
man,  140  N.  Y.  421,  35  N.  E.  660;  Pickering 
v.  Standford,  2  Ves.  Jr.  272,  30  Eng.  Reprint, 
629,  4  Bro.  Oh.  214;  Leake  v.  Watson,  60 
Conn.  498,  21  Atl.  1075 ;  Adams  v.  Adams,  6 
Met.  277 ;  Reed  v.  Campbell,  2  Hayw.  &  H. 
417,  Fed.  Cas.  No.  ll,640(a) ;  Walker  ▼. 
Upson,  74  Conn.  128,  49  Atl.  904;  Ellis  v. 
Dumond,  269  III.  483,  102  N.  E.  801;  Col- 
lins V.  Collins,  126  Ind.  559,  25  N.  E.  704, 
28  N.  E.-  190;  Severson  v.  Severson,  68 
Iowa,  666,  27  N.  W.  811;  Compton  ▼. 
Akers,  96  Kan.  229,  L.R.A. — ,  — ,  150  Pac. 
219;  Forstall  v.  Forstall,  28  La.  Ann.  197; 
Lee  V.  Tower,  124  N.  Y.  370,  26  N.  E.  943; 
Carman  v.  Bailey,  156  App.  Div.  87,  141  N. 
Y.  Supp.  41;  Redmond  v.  Coffin,  17  N.  C.  (2 


Note.  —  The  effect  of  a  foreign  election 
to  take  under  or  against  a  will  is  treated 
at  page  459  of  the  note  to  Lindsay  v.  Wil- 
son, 2  L.R.A.(N.S.)  408,  on  the  general  sub" 
L.R.A.1917C. 


ject  of  conflict  of  laws  as  to  wills;  and 
also  in  the  note  to  Lindsley  v.  Patterson, 
L.R.A.1915F,  680. 


R£  McAllister. 
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Dev.  Eq. )  437 ;  Parker  v.  Parker,  13  Ohio  St 
95;  Malone  v.  Majors,  8  Humph.  677; 
Dupree  v.  Cary,  6  Leigh,  86;  Hardy  ▼. 
Scales,  54  Wis.  462,  11  N.  W.  690. 

Messrs.  Julius  J.  Olson,  Rasmws 
Hasre,  and  Buck  St  Klrkpatrlck,  ior  re- 
spondents: 

The  will  of  the  decedent,  Charles  MeAl^ 
lister,  contains  nothing  inoonsistent  with 
the  claim  of  the  widow  that  she,  as  saeh 
widow,  is  his  sole  devisee  and  heir  at  law, 
and  as  such  entitled  to  his  entire  estate  in 
Minnesota. 

40  Cyc.  1925;  Plynn  v.  Holman,  119 
Iowa,  741,  94  N.  W.  447 ;  Re  Freenuui,  146 
Iowa,  44,  124  N.  W.  804;  Traey  v.  Tracy, 
79  Minn.  267,  82  N.  W.  636;  Johnson  v. 
Johnson,  32  Minn.  513,  21  N.  W.  725;  Re 
Rausch,  36  Minn.  291,  28  N.  W.  920;  State 
ex  rel.  Percy  v.  Hunt,  88  Minn.  404,  93  N. 
W.  314;  Johnson  v.  Linstrom,  92  Minn.  8, 
99  K.  W.  212;  Boeing  v.  Owsley,  122  Minn. 
190,  142  N.  W.  129. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court: 

Charles  McAllister,  a  resident  of  Iowa, 
died  July  20,  1913.  At  the  time  of  bis 
death  he  owned  a  quarter  section  of  land  in 
Marshall  county,  Minnesota,  and  property 
in  Iowa.  He  left  surviving  his  widow, 
Fannie  S.  McAllister,  but  no  children  or 
{i^randchildren.  By  his  will,  after  giving 
to  his  wife  the  family  residence  in  Spencer, 
Iowa,  and  his  stock  in  a  bank,  he  gave,  de> 
vised,  and  bequeathed  the  residue  of  his 
property,  which  included  the  land  in  Mar- 
shall county,  to  his  wife  and  his  son, 
Alexander  McAllister,  in  equal  portions. 
Alexander  died  before  his  father,  as  did  the 
only  son  of  Alexander.  The  testator  then 
drew  a  line  through  the  words  which  gave 
the  son  half  of  the  residue,  making  the 
language  read  as  a  devise  of  the  whole 
thereof  to  his  wife,  and  wrote  on  the 
margin  of  the  instrument  the  words: 
"Canceled  June  21,  1912,  because  Alexander 
McAllister,  my  son,  died  May  13,  1912;  and 
his  only  surviving  son,  May  26,  1912.** 

The  will  was  probated  in  Iowa,  and  the 
court  held  that  the  attempted  change  and 
cancelation  was  ineffectual  because  not  wit- 
nessed, and  adjudged  that  one  half  of  the 
residuary  estate  should  go  to  the  widow, 
and  one  half  to  the  heirs  of  Alexander. 
The  widow  filed  in  the  Iowa  court  her 
election  to  accept  the  provisions  of  the  will. 
She  has  filed  no  renunciation  in  this  state. 

The  son,  Alexander,  left  surviving  him 
one  child,  who  died  as  stated  above,  and  his 
w^idow,  who  is  still  living.  The  testator, 
Charles  McAllister,  left  surviving  no  lineal 
descendants,  but  he  had  two  nephews,  John  | 
H.  McAllister  and  George  H.  McAllister,  a 
L.R.A.1917C. 


grandnephew,  Milo  Miller,  and  a  grand- 
niflce,  Albertine  Miller.  George  H.  McAl- 
lister conveyed  to  John  H.  McAllister,  one 
of  the  appellants,  all  his  interest  in  the 
estate,  and  Edward  A.  Mechling,  the  other 
appellant,  ia  the  owner  of  the  interest  of 
the  grandnephew  and  grandnieoe. 

An  exempliiied  copy  of  the  will  was  ad- 
mitted to  probate  in  Marshall  county.  On 
a  hearing  of  a  petition  of  the  executors  for 
a  distributictt  of  the  estate,  the  executors 
of  the  willy  and  widow  of  the  testator  on 
the  one  hand,  and  Edward  H.  Meehling  and 
John  H.  McAllister  on  the  other,  contested 
the  question  whether  the  half  ol  the  residue 
originally  devised  to  the  son  Alexander 
went  to  the  widow,  or  to  the  nanoiod  col- 
lateral heirs  of  the  testator.  The  probate 
court  gave  the  entire  residne  to  the  widow. 
On  appeal  to  the  distriot  oovjt  the  decree 
of  the  probate  court  was  affirmed.  The  case 
comes  to  this  court  on  the  appeal  of  Mech- 
llng  and  McAllister  frosn  the  judgment  of 
the  district  ooart  afilnuing  that  ol  the  pro* 
bate  court. 

It  is  admitted  by  all  parties  that  the  de- 
vise to  Alexander  MeA Ulster  lapsed,  and 
that  the  testator  died  intestate  aa  to  the 
land  in  Minnesota,  It  is  further  conceded 
that  under  the  laws  of  this  state  the  widow 
is  the  sole  heir  at  law  of  her  husband,  and 
that  had  he  left  no  will  she  would  take  the 
entire  estate.  The  controversy  is  over  the 
effect  of  her  election  in  the  Iowa  court  to 
accept  the  provisions  of  the  will.  The  ap- 
pellants contend  that  this  election  estops 
the  widow  from  taking  any  portion  of  her 
husband's  estate  except  that  given  her  by 
the  will;  that  she  cannot  take  property  as 
to  which  he  died  intestate,  but  that  such 
property  goes  to  those  who  would  inherit 
it  had  the  deceased  left  no  widow.  In  sup- 
port of  this  contention  appellants  cite 
many  authorities  from  other  states,  all 
holding  to  the  doctrine  above  stated.  We 
cite  here  some  of  the  cases  referred  to. 
Adams  v.  Adams,  6  Met.  277;  Re  Benson, 
96  N.  Y.  499,  48  Am.  Rep.  646;  Leake  v. 
Watson,  60  Conn.  498,  21  Atl.  1075;  Ellis 
V.  I>umond,  259  111.  483,  102  N.  E.  801; 
Collins  V.  Collins,  126  Tnd.  559,  25  N.  £. 
704,  28  N.  E.  190;  Severson  v.  Severson,  68 
Iowa,  666,  27  N.  W.  811;  Compton  v. 
Akers,  96  Kan.  229,  L.R.A. — ,  — ,  150  Pac. 
219;  Hardy  v.  Scales,  54  Wis.  452,  11  N.  W. 
690.  Probably  the  basic  reason  for  this  doc- 
trine is  that,  where  the  husband  has  made 
provision  for  his  wife  in  hie  will,  it  is  to  be 
presumed  that  he  gave  her  all  he  intended 
she  should  have,  and  that  to  allow  her,  after 
she  has  elected  to  take  under  the  will,  to 
share  in  property  as  to  which  the 
husband  died  intestate,  goes  against  the 
clear  intention  of  the  testator.     It  is  in-^ 
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teresting,  though  not  important,  to  note 
how  this  line  of  reasoning  proves  false  in 
the  case  at  bar,  where  the  intention  of  the 
testator  that  his  wife  should  have  the  lapsed 
legacy  to  the  son,  though  illegally  expressed, 
is  none  the  less  very  clear.  But  the 
authorities  are  practically  unanimous  in 
support  of  appellants'  contention.  Re- 
pondents  insist  that  these  authorities  are 
not  controlling,  or  even  applicable,  for  the 
reason  that  under  our  statute  the  widow 
was  not  required  to  renounce  the  will  or 
make  an  election.  They  rightly  say  that 
the  laws  of  this  state,  where  the  real  estate 
is  situated,  control  its  distribution.  Boe- 
ing v.  Owsley,  122  Minn.  190,  142  N.  W. 
129.  They  quote  the  following  language  of 
the  late  Justice  Brown  in  the  opinion  in 
that  case:  "The  existence  or  nonexistence 
in  other  states  of  statutes  relative  to  elec- 
tion can,  ...  be  material  only  upon  a 
question  of  common-law  estoppel." 

It  is  plainly  true  that  Mrs.  McAllister 
was  not  required  to  renounce  in  this  state 
the  provisions  of  the  will  in  order  to  take 
under  the  statute.  Gen.  Stat.  1913,  §  7239, 
applies  by  its  terms  only  to  cases  where  the 
will  of  a  deceased  parent  makes  provision 
for  a  surviving  spouse  in  lieu  of  the  rights 
in  his  or  her  estate  secured  by  statute.  It 
has  no  application  where  the  testator  has 
no  lineal  descendants.  Radl  v.  Radl,  72 
Minn.  81,  75  N.  W.  Ill;  Jones  v.  Jones,  75 
Minn.  63,  77  N.  W.  551;  Tracy  v.  Tracy, 
79  Minn.  267,  82  N.  W.  635. 

But  it  does  not  follow,  simply  because 
she  was  not  required  to  file  an  election  in 
this  state,  and  has  not  done  so,  that  the 
widow  is  not  bound  by  her  Iowa  election. 
The  doctrine  of  estoppel  by  election,  as  ap- 
plied  to  cases  where  a  testator  makes  a 
provision  in  his  will  for  his  spouse,  in  lieu 
of  dower,  is  not  a  creature  of  statute.  It 
is  an  equitable  doctrine,  founded  upon 
equity  principles.  That  it  is  not  control- 
ling on  the  question  of  estoppel  that  the 
widow  was  not  required  to  file  an  election 
in  this  state  and  did  not  do  so  is  recog- 
nized by  the  quotation  above  made  from  the 
Owsley  Case,  where  it  is  stated  that  the 
statutes  of  other  states  may  be  material  up- 
on a  question  of  "common-law  estoppel."  A 
"common  law"  pr  equitable  estoppel  is 
what  is  claimed  in  this  case,  and  unless  the 
decision  in  Johnson  v.  Johnson,  32  Minn. 
613,  21  N.  W.  726,  is  to  the  contrary,  we 
would  be  obliged  to  say  that  the  authorities 
are  absolutely  in  accord  in  support  of  such 
claim;  and,  when  we  consider  the  case  on 
general  principles  of  equity,  it  seems  clear 
that  the  widow's  election  to  take  under  the 
will  estops  her  from  claiming  under  the 
statutes  of  descent  any  part  of  the  testator's 
property  as  to  which  he  died  intestate.  The 
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doctrine  of  election  as  aj>plied  to  eases 
where  there  is  an  obligation  upon  a  widow 
to  elect  as  between  her  dower  in  lands 
devised  by  her  husband  and  provisions 
made  in  her  behalf  by  the  will  is  fully 
discussed  in  Washburn  v.  Van  Steenwyk,  32 
Minn.  336,  20  N.  W.  324.  A  vital  question 
in  that  celebrated  case  was  as  to  the  effect 
as  an  estoppel  as  to  lands  of  the  testator  ia 
this  state  of  an  election  to  take  under  the 
will  made  in  Wisconsin  on  behalf  of  the 
insane  widow  by  the  Wisconsin  court. 
After  stating  that  an  election  by  a  court  in 
behalf  of  an  insane  ward  must  stand  for  and 
be  considered  as  the  election  of  the  party 
himself,  the  court,  at  page  356  of  32  Minn. : 
"Once  effectually  made,  and  the  thing 
chosen  having  been  thus  acquired,  it  cannot 
be  that  whatever  stands  over  against  that 
thing  as  the  other  alternative  is  still  subject 
to  his  will.  If  in  the  course  of  administra- 
tion in  the  state  where  the  will  was  execut- 
ed, and  where  the  testator  was  domiciled  at 
the  time  of  his  death,  the  widow,  being 
sane,  had  declared  her  election  to  take 
under  the  will,  there  can  be  no  doubt  that 
that  election  would  have  concluded  her 
everywhere." 

And  again:  "The  testator  offers  her 
simply  certain  testamentary  benefits.  The 
law  (of  Wisconsin  and  Minnesota,  and 
wherever  else  real  property  may  be  situat- 
ed) offers  her  estates  in  lands,  in  dower  and 
in  fee.  If  she  accepts  his  offer,  she  re- 
linquishes her  legal  right  in  all  his  lands." 

This  language  is  in  complete  accord  with 
the  authorities  everywhere.  We  have  be- 
fore cited  some  of  the  cases  that  directly 
involved  the  right  of  a  widow  who  had 
elected  to  accept  the  provisions  of  the  will 
of  her  husband  to  take  or  share  in  prop- 
erty as  to  which,  because  of  a  lapsed 
legacy,  he  dies  intestate.  There  is  no  con- 
flict in  the  cases.  They  all  hold  that  the 
widow  is  estopped  by  her  election.  Such 
a  holding  is  unavoidable  in  the  present  case 
unless  we  are  bound  to  follow  the  case  of 
Johnson  ▼.  Johnson,  before  cited.  It  is 
rather  curious  to  note  that  this  case  was 
decided  but  a  few  months  after  Washburn 
V.  Van  Steenwyk,  and  is  reported  in  the 
same  volume.  In  the  Johnson  Case  the 
testator  "gave  and  bequeathed"  to  his  wife, 
"in  addition  to  the  amount  now  allowed 
her  by  law,  out  of  my  estate,  and  which  it 
is  my  will  she  shall  have  on  my  decease, 
my  gold  watch  and  chain."  He  gave  the 
residue  in  specified  shares  to  his  four 
children,  one  of  whom  died  without  issue  in 
the  lifetime  of  the  testator.  It  was  held 
that  the  widow  took  under  the  will  what 
the  law  then  in  force  would  have  given  her, 
and  in  addition  to  one  third  of  the  lapsed 
legacy,  as  to  which  tlie  testator  died  in- 
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testate.  The  court  Mid  tliat  the  widow 
was  put  to  no  election  between  her  share 
under  the  will  and  this  undispoaed  of 
portion  of  the  estate;  that  her  acceptance 
of  the  proviftions  under  the  will  was  not  a 
waiver  of  her  right  to  share. in  the  distribu- 
tion ol  the  lapsed  estate.  This  decision 
admittedly  lends  some  support  .  to  the 
position  of  defendants  in  the  case  at  bar, 
and  was  likely  the  basis  of  the  decisious  of 
the  probate  and  district  courts.  It  has 
been  cited  in  several  subsequent  cases,  but 
not  to  the  question  of  election.  If  it  was 
correct  that  the  widow  in  that  case  was 
"put  to  no  election/'  the  conclusion  that 
she  was  not  estopped  to  share  in  the  lapsed 
devise  was  right    This  is  the  distinguish- 


ing feature  between  tiie  Johnson  Case  and 
the  case  at  bar.  Here  we  have  no  question 
that  the  widow  was  put  to  an  election,  as 
she  did  in  fact  elect  to  take  under  the  will. 

Our  conclusion  is  that  the  election  of 
Mrs.  McAllister  to  accept  the  provisions 
made  for  her  in  the  will  of  her  husband 
estops  her  from  sharing  in  that  part  of 
his  estate  as  to  which,  by  reason  of  the 
lapsed  devise,  he  died  intestate. 

The  judgment  appealed  from  is  reversed, 
with  directions  to  amend  the  conclusions  ol 
law  and  enter  judgmoit  in  accord  with  this 
opinion. 

Petition  iont  rehearing  denied. 
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CHICAGO,     BURLINGTON,     k    QUINCY 
RAILROAD  COMPANY,  Appt. 

(Two  Cases.) 
(—  Minn.  — ,  1«1  N.  W.  145.) 

Carrier  —  perishable  freight  —  Insurer. 

1.  A  common  carrier  of  perishable  freight 
is  not  an  insurer  of  its  delivery  at  destina- 
tion in  an  undamaged  condition.  The  rule 
in  this  state  is  that  when  the  shipper  has 
shown  that  the  damage  occurred  while  the 
goods  were  in  the  carrier's  possession,  a 
prima  facie  case  of  liability  is  made  out, 
and  the  burden  of  proof  is  on  the  carrier  to 
show  that  the  damage  was  not  caused  by 
its  negligence.  Such  a  showing  is  a  good 
defense,  and  it  is  not  necessary  to  prove 
that  the  loss  was  caused  by  the  natural 
tendency  to  decay. 

For  other  cases,  see  Carriers,  III,  o;  Bvi- 
denoe,  11.  fc,  i,  6,  (2),  i»  Dig,  1^2  N.  8. 

Same  ^  concealed  defect  —  duty. 

2.  It  was  admitted  that  the  damage  was 
caused  from  the  freight,  potatoes  in  sacks, 
being  loaded  in  ciirs  in  which  the  wood  of 
the  bottoms  was  permeated  with  salt.  These 
cars  were  furnished  by  a  prior  carrier,  and 
the  potatoes  transported  in  them  over  the 
line  of  such  carrier  and  delivered  to  de- 
fendant, a  connecting  carrier,  which  con- 
tinued the  shipment  to  its  destination  on  its 
line.  Tlie  unsuitable  character  of  the  cars 
was  not  discoverable  by  defendant  on  any 
reasonable  inspection.  It  is  held  that  the 
duty  of  defendant  when  it  received  the  cars 
from  the  connecting  carrier  was  to  use  due 

Headnotes  by  Bunn,  J. 

Note.  -^  On  liability  of  carrier  for  dam- 
ages to  freight  because  of  defects  in  or  im- 
proper condition  of  car,  see  annotation  fol- 
lowing this  case,  postj,  610. 
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care,  skill,  and  diligence  in  inspecting  them ; 
that  it  would  be  liable  for  a  breach  of  such 
duty,  but  not  for  a  defect  which  was  un- 
known to  it  and  not  discoverable  by  the 
exercise  of  due  care,  skill,  and  diligence. 
For  other  cosss^  see  Carriersp  11  L  o,  in  Dig* 
1-52  N.  8. 

Evidence  ^  sulficiency. 

3.  The  evidence  was  sufficient  to  sustain 
the  verdict  in  one  of  the  two  cases  on  the 
question  of  the  extent  of  the  damages,  and 
there  was  no  error  in  receiving  the  evidence 
bearing  on  that  question. 
For  other  cases,  see  Evidence,  VL  f,  in  Dig, 

1^2  N.  8. 

(January  26,  1917.) 

APPEAL  by  defendant  from  the  denial 
of  its  motions  for  judgment  notwith- 
standing verdicts  for  plaintiff,  or  for  a  new 
trial,  in  consolidated  actions  brought  to 
recover  damages  for  injury  to  a  carload  of 
potatoes  allied  to  have  been  negligently 
transported  by  defendant.  Reversed  in  the 
St.  Louis  case;  Affirmed  in  the  New 
Orleans  case. 

Messrs.  Barrows,  Stewart,  A  Ordway, 
for  appellant: 

The  rule  that  a  carrier  is  liable  as  an 
insurer  if  it  is  shown  that  the  goods  were 
in  good  condition  when  delivered  to  it,  and 
were  damaged  when  delivered  by  it  at 
destination,  does  not  apply  to  perishables, 

Fockens  v.  United  States  Exp.  Co.  99 
Minn.  404,  109  N.  W.  834;  Brennisen  v. 
Pennsylvania  R.  Co.  100  Minn.  102,  110  N. 
W.  362,  10  Ann.  Cas.  169;  Presley  Fruit 
Co.  V.  St.  Louis,  I.  M.  k  S.  R.  Co.  130  Minn. 
121,  163  N.  W.  115;  Ammon  v.  Illinois  C. 
R.  Co.  120  Minn.  438,  139  N.  W.  819;  Shea. 
V.  Chicago,  R.  I.  &  P.  R.  Co.  66  Minn.  102,' 
68  N.  W.  608. 

These  shipments  were  interstate  ship- 
ments, and  hence  are  governed  by  the  terms 
of  the  Carmack  amendment  to  the  Inter- 
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state  Commerce  Act  regulating  the  liability 
of  earriers. 

Ford  V.  Chicago  R.  I.  &  P.  R.  Co.  123 
Minn.  87,  143  N.  W.  249. 

Mr.  H.  R.  Hewitt  for  respondent. 

Bunn,  J.,  delivered  the  opinion  of  the 
court: 

These  eases,  tried  together  in  the  court  be- 
low, originally  involved  eighteen  causes  of 
action,  each  for  damages  to  a  carload  of 
potatoes.  Only  three  of  the  causes  of  action 
are  involved  on  this  appeal,  the  others 
having  been  disposed  of.  Two  of  the  three 
causes  of  action  concerned  shipments  of 
potatoes  from  St.  Paul  to  St.  Louis,  the 
other  a  shipment  from  St.  Paul  to  New 
Orleans.  The  St.  Louis  shipments  involve 
the  same  questions,  the  New  Orleans  ship- 
ment different  questions. 
'  Pirst,  as  to  the  facts  in  regard  to  the  St. 
Louis  shipm^ts.  Plaintiff  buys  potatoes  in 
Minnesota  and  ships  in  carload  lots  to 
points  out  of  the  state.  The  two  shipments 
in  question  originated  at  Mora,  Minnesota, 
on  the  line  of  the  Great  Northern  Railway 
Company.  The  potatoes  were  loaded  by 
plaintiff  in  two  cars  furnished  by  the  Great 
Northern  Company.  They  were  sacked,  and 
each  car  contained  240  sacks.  The  cars 
were  consigned  to  plaintiff  at  Chicago,  with 
instructions  to  hold  at  St.  Paul.  On  arrival 
at  St.  Paul,  new  bills  of  lading  were  issued 
by  defendant,  and  the  cars  consigned  to  St. 
Louis.  The  potatoes  were  not  unloaded  at 
St.  Paul,  but  were  inspected  there  by  plain- 
tiff. This  was  in  accord  with  the  estab- 
lished custom  observed  by  plaintiff  in  its 
extensive  business.  On  the  arrival  of  these 
two  cars  at  St.  Louis,  it  was  found  that  the 
potatoes  had  started  to  decay.  After  they 
were  unloaded  it  was  discovered  that  the 
cause  was  that  the  cars  had  salty  bottoms, 
due  to  their  having  been  used  before  for 
shipping  hides  or  other  articles  where  salt 
or  brine  was  used.  The  testimony  was  con- 
clusive that  this  condition  could  not  be  dis- 
covered until  the  potatoes  were  unloaded 
and  it  was  not  observable  even  then  on  casu- 
al inspection,  as  the  salt  or  brine  had  worked 
into  the  wood  of  the  car  floor  or  sides.  It 
was  stipulated  between  counsel  on  the  trial 
that  the  damage  to  these  two  cars  was  all 
due  to  the  fact  that  the  potatoes  were  load- 
ed and  shipped  in  cars  with  salty  bottoms. 

The  trial  court,  though  at  first  taking 
the  view  that  defendant  was  not  liable  for 
the  damage  to  these  cars,  finally  directed 
a  verdict  for  the  plaintiff  on  these  causes  of 
action,  the  amount  of  the  damage  being 
admitted.  Defendant  moved  for  judgment 
notwithstanding  the  verdict,  or  for  a  new 
trial.  The  motion  was  denied,  and  this 
appeal  taken. 
L.R.A.1917C. 


I.' it  was  apparently  the  position  of  thf 
trial  court,  and  the  position  is  insisted  on 
by  plaintiff  on  this  appeal,  that  defendant, 
though  not  responsible  for  the  salty  condi- 
tion of  the  cars  furnished  by  the  Great 
Northern  Company  to  plaintiff,  and  not  neg- 
ligent, is  nevertheless  liable  as  an  insurer, 
and  responsible  for  all  damages,  there  be- 
ing proof  that  the  potatoes  were  in  good 
condition  when  intrusted  to  its  care,  and  in 
bad  condition  on  arrival  at  destination,  and 
the  damage  not  being  due  to  the  inherent 
nature  of  potatoes  to  decay.  Defendant 
claims  that  this  proof  only  makes  a  prima 
facie  case  of  ne^igence,  which  may  be  re- 
butted by  proof  that  the  damage  was  not 
caused  by  any  negligence  of  the  carrier,  and 
that  in  the  present  case  the  presumption 
raised  was  conclusively  rebutted. 

Is  it  the  law,  as  claimed  by  plaintiff, 
that  a  common  carrier  of  perishable  freight 
is  an  insurer  of  its  delivery  at  destination 
in  an  undamaged  condition,  and  can  only 
escape  liability  by  proving  that  the  damage 
was  caused  by  the  act  of  God  or  the  public 
enemy,  or  that  the  damage  arose  out  of  the 
inherent  nature  of  the  property  to  decay? 
Plaintiff  insists  that  this  is  the  common- 
law  rule,  and  cites  Minnesota  cases  that  are 
claimed  to  declare  it  to  be  the  law  in  this 
state.  1  Dunnell's  Dig.  §  1S23,  and  cases 
cited;  Presley  Fruit  Co.  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  130  Minn.  121,  153  N.  W.  115. 
In  contending  that  these  cases  or  any  cases 
in  this  state  apply  the  common-law  rule 
that  the  carrier  is  an  insurer  to  shipments 
of  perishable  freight,  we  think  plaintiff  is 
mistaken.  Our  reports  are  replete  with 
cases  announcing  and  applying  the  rule  that 
proof  of  no  negligence  is  a  good  defense  in 
cases  of  injury  to  perishable  freight,  such 
as  fruit  and  vegetables.  Defendant  need 
not  prove  that  the  damage  was  caused  by 
the  natural  tendency  to  decay.  It  is  suf- 
ficient to  prove  that  it  was  not  caused  by 
its  negligence.  The  rule  that  proof  of  in- 
jury while  in  the  carrier's  possession  makes 
a  prima  facie  case  of  negligence,  which  may 
be  rebutted,  like  any  other  prima  facie  ease, 
by  proof  that  the  damage  was  not  caused 
by  negligence  of  the  carrier,  has  been  often 
distinctly  stated  by  this  court.  1  Dun- 
nell's Dig.  §  1333,  and  cases  cited;  Dig. 
Supp.  §  1333,  and  cases  cited.  Some  of  the 
cases  cited  state  in  so  many  words  that  the 
carrier  is  not  an  insurer  in  the  shipment 
of  perishable  freight.  Brennisen  v. 
Pennsylvania  R.  Co.  100  Minn.  102,  110  N. 
W.  362,  10  Ann.  Cas.  109;  B.  Presley  Co. 
V.  Illinois  C.  R.  R.  Co.  117  Minn.  399,  136 
N.  W.  11.  All  of  them  proceed  on  the 
theory  that  the  liability  rests  on  proof  of 
1  negligence,  and  that  the  prima  facie  case 
made  by  showing  that  the  injury  occurred 
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while  the  goods  were  in  the  carrier's  pos- 
eeeaion  may  be  rebutted  by  proof  that  the 
carrier  was  not  at  fault.  We  hold  that  this 
rule,  and  not  the  rule  that  the  carrier  is 
liable  as  an  insurer,  applies  to  the  facts 
in  the  instant  case. 

2.  Was  the  presumption  rebutted?  Does 
the  evidence  establish  the  want  of  negligence 
on  the  part  of  defendant?  There  is  no 
doubt  that  defendant  was  in  no  way  neg- 
ligent in  furnishing  these  cars,  as  it  admit- 
tedly had  nothing  to  do  with  that.  They 
were  furnished  plaintiff  at  Mora  by  the 
Great  Northern  Company.  That  they  were 
in  fact  unsuitable  for  shipping  potatoes  be- 
cause of  the  salty  bottoms  is  made  plain  by 
the  evidence,  but  was  defendant  responsible 
for  this  condition?  Plaintiff  makes  the 
claim  that  defendant  is  liable  because  it 
adopted  the  cars  as  its  own  and  used  them 
on  its  line  to  continue  the  shipments.  This 
argument  is  based  on  the  law  that  it  is  the 
duty  of  the  carrier  to  furnish  proper  equip- 
ment, and  the  rule  that  when  a  carrier  uses 
the  cars  of  another  connecting  carrier  it  is 
responsible  for  their  condition.  If  this  rule 
creates  a  liability  in  this  case,  it  is  a 
liability  not  based  on  negligence,  or  on  any 
breach  of  duty,  unless  it  be  a  nominal  one. 
Plain tiif  expected  the  potatoes  to  proceed 
to  their  destination  without  unloading.  It 
was  impossible  to  discover  the  salty  condi- 
tion of  the  car  bottoms.  This  is  plain,  both 
from  the  direct  evidence,  and  from  the  fact 
that  plaintiiTs  employees  did  not  discover 
their  condition  either  when  the  potatoes 
were  loaded  at  Mora,  or  when  they  were  in- 
spected at  St.  Paul.  We  notice  a  claim 
that  the  cars  were  Burlington  csrs,  but  we 
find  no  evidence  to  support  such-  a  claim. 
It  is  clear,  in  our  opinion,  that  if"4efendant 
is  liable  for  the  condition  of  theM  oars,  it 
must  be  on  the  theory  that  there  is  an  ab- 
solute liability,  irrespective  of  actnal  negli- 
gence or  fault,  arising  from  continuing  the 
sbipmente  on  defendant's  line  in  the  cars  in 
^  which  they  arrived  at  St.  Paul.  The  claim 
that  this  is  the  law  is  largely  based 
upon  the  case  of  Shea  v.  Chicago  R.  I.  k  P. 
Co.  66  Minn.  102,  68  N.  W.  608.  The  facts 
in  the  Shea  Case  were  that  the  defendant 
carrier  knew  that  the  car  was  unfit  for  the 
shipment  of  lemons  when  it  received  it 
from  the  connecting  carrier.  It  was  neg- 
ligent in  using  such  a  car.  While  this  is 
not  made  prominent  in  the  opinion,  and 
while  some  expressions  therein  seem  to  sup- 
port a  rule  of  absolute  liability,  it  is  never- 
theless plain,  taking  the  opinion  as  a  whole, 
that  the  liability  of  defendant  is  predicated 
upon  its  actual  n^ligence  in  the  care  of 
the  lemons  while  in  its  custody.  There  is 
no  doubt  that  it  is  generally  correct  to  say 
that  it  is  the  duty  of  a  carrier  to  provide 
L.R.A.1917C. 


safe  and  suitable  vehides  for  the  transpor- 
tation of  goods  intrusted  to  its  care,  and 
that  he  is  not  excused  from  this  duty  when 
the  goods  are  received  and  carried  by  him 
in  vehicles  furnished  by  a  connecting 
carrier.  He  adopts  and  makes  such 
vehicles  his  own  for  the  purpose  of  convey- 
ing the  goods.  Hutchinson,  Carr.  §S  498  to 
501.  The  statement  of  the  author  in  one 
part  of  the  text  that  the  carrier  will  be 
liable  for  any  damage  arising  from  the  un- 
fitness of  the  vehicles  for  the  carriage  of  the 
goods  should  be  read  in  connection  with  the 
statement  that  if  the  carrier  fails  to  make 
reasonable  inspection  of  the  vehicles  he  will 
be  deemed  guilty  of  such  negligence  as  will 
render  him  liable  for  any  resulting  loss.  It 
seems  to  us  that  the  liability-  of  the  carrier 
who  continues  a  shipment  received  from  a 
connecting  carrier  in  the  cars  of  the  latter 
should  rest  on  negligence,  some  fault  on 
its  part,  as  its  failure  to  properly  inspect 
the  vehicles  before  continuing  the  shipment. 
It  will  doubtless  be  true  except  in  rare  in- 
stances that  the  unsuitable  character  of  the 
car  is  discoverable  on  inspection,  and  this 
was  the  fact  in  the  Shea  Case  and  in  all 
the  cases  we  have  found  that  concern  the 
liability  of  carriers  for  failure  to  furnish 
suitable  car  or  accepting  from  other  carriers 
shipments  in  cars  that  are  defective.  In 
the  case  at  bar  the  condition  that  caused 
the  damage  was  not  discoverable.  We  have 
been  able  to  find  no  case  like  it  among  the 
many  decisions.  We  think  that  the 
authorities  generally  recognize  that  the 
liability  of  the  carrier  for  failure  to  fur- 
nish suitable  cars,  whether  the  cars  be  its 
own  or  the  cars  of  a  connecting  carrier 
which  come  to  it  with  their  freight,  is  not 
an  absolute  liability,  but  only  results  in 
case  of  its  failure  to  exercise  due  care,  skill, 
or  diligence.  5  Thomp.  Neg.  §  6591;  Moon 
V.  Northern  P.  R.  Co.  46  Minn.  106,  24  Am. 
St.  Rep.  194,  48  N.  W.  679.  See  note  to 
Louisville  &  N.  R.  Co.  v.  Church,  130  Am. 
St.  Rep.  at  page  47,  where  the  authorities 
are  collected.  The  duty  of  the  carrier  is 
that  of  properly  inspecting  the  cars  of  other 
roads  that  are  received  by  it  for  transpor- 
tation. If  this  duty  is  performed,  or  if  the 
defect  is  one  that  a  proper  inspection  will 
not  disclose,  there  is  no  liability. 

We  have  not  considered  it  necessary  to 
refer  to  the  language  of  the  Oarmaick 
Amendment,  but  will  say  that  it  makes  a 
carrier  liable  for  the  loss  or  damage  caused 
by  it  or  by  the  carrier  which  continues  the 
transportation.  It  does  not  make  the 
carrier  liable  for  damage  caused  by  a  prior 
carrier.  We  have  assumed,  without  so 
deciding,  that  the  evidence  is  sufficient  io 
show  that  the  damage  occurred  after  the 
cars  were  received  by  defendant. 
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Our  coneluBion  in  the  case  involving  the 
two  St.  Louis  cars  is  that  there  should  be 
judgment  for  the  defendant  notwithstand- 
ing the  verdict. 

3.  As  to  the  action  involving  the  New 
Orleans  shipment,  it  is  conceded  that  plain- 
tiff made  a  case  for  the  jury.  It  is  the 
claim  of  defendant  that  there  was  no  compe- 
tent evidence  as  to  the  extent  of  the  damage 
to  the  potatoes  while  they  were  in  transit. 
The  car  arrived  at  New  Orleans  on  Sunday, 
October  6th,  and  notice  of  its  arrival  was 
given  the  consignee  on  the  6th.  The  con- 
signee refused  to  receive  the  potatoes,  which 
were  found  to  be  "more  or  less  decayed." 
They  were  unloaded  from  the  car  and  piled 
upon  the  unloading  platform,  where  they 
remained  until  October  11th,  when  they 
were  inspected  by  an  employee  of  a  commis- 
sion  firm    who    reported   that    they    were 


''more  or  less  decayed."  The  commission 
man  to  whom  the  potatoes  were  consigned 
was  permitted  to  give  his  opinion  that  the 
condition  of  the  potatoes  on  the  11th  was 
the  same  as  on  the  6th,  and  the  extent  of 
the  loss  was  estimated  on  the  basis  of  their 
condition  at  the  later  date.  While  the  evi- 
dence is  not  very  satisfactory,  we  do  not  feel 
justified  in  saying  either  that  it  was  error 
to  receive  it,  or  that  it  is  conclusive  that 
part  of  the  loss  was  caused  while  the 
potatoes  were  on  the  unloading  platform,  in 
defendant's  possession  as  a  warehouseman. 

The  order  in  the  case  involving  the  two 
St.  Louis  cars  is  reversed,  and  judgment 
for  defendant  notwithstanding  the  verdict 
ordered. 

The  order  in  the  case  involving  the  New 
Orleans  shipmant  is  affirmed. 
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in  or  improper  conditioii  of  car. 


because  of  defects 


/.  Scope  and  introduction^  i^lO, 
II.  The  general  rule: 

a.  As      applied      to      inanimate 
freight  other  than  perishable 
g€kodSf    ail. 
h,  A»      applied      to      perishable 

goods  f  S12. 
e.  As  applied  to  live  stock,  &12. 
III.  Sffect  of  shipper's  acceptance  or 
selection  of  defective  car: 

a.  As  applied  to  ordinary  freight, 

Sid, 

b.  As  applied  to  live  stocky  617. 
IV.  Effect  of  shipper's  furnishing  the 

oar,  619. 
V.  Effect  of  carrier's  leasing  defeC' 
tive  ear,   519. 
VI.  Effect  of  contract  releasing  or  re- 
ducing carrier's  liability,  620. 
VII.  Liability  to  shipper  as  between  the 
initial  and  the  connecting  carrier, 
626. 

I.  Scope   and   introduction. 

This  note  does  not  deal  with  the  ques- 
tion of  a  carrier's  liability  for  refusal 
to  furnish  a  particular  type  of  car,  or 
for  loss  sustained  by  the  use  of  a  type 
not  suited  to  the  shipping  of  a  particular 
class  of  freight;  nor  does  it  deal  with 
liability  for  n^lect  to  take  proper  care 
of  the  freight,  such  as  re-icing  re- 
frigerator cars  or  taking  care  of  live 
stock,  etc.;  but  it  is  limited  strictly  to 
the  question  of  liability  caused  by  de- 
fects in  or  improper  condition  of  a  car 
of  any  t3rpe.  Many  of  these  closely  re- 
lated questions  have  been  covered.  See 
L.RJL.1917C. 


Index  to  L.B.A.  Notes  under  the  title, 
"Carriers." 

It  will  be  observed  that  in  most  of 
the  cases  cited  in  this  note  the  carrier, 
in  the  absence  at  least  of  an  estoppel 
against,  or  contributory  negligence  of, 
the  shipper,  has  been  held  liable  for  loss 
of  or  damage  to  the  subject  of  the  ship- 
ment when  traceable  to  the  defective 
condition  of  the  car,  without  any  dis- 
tinct consideration  of  the  question  dis- 
cussed in  Gboboe  B.  Higgins  &  Co.  v. 
Chicago^  B.  &  Q.  E.  Co.  ante,  507,  as 
to  whether  or  not  the  earrier  was  negii' 
gent  in  respect  to  that  condition.  In 
some  instances,  this  may  perhaps  be  ac- 
counted for  by  the  fact  that  there  was 
no  contract  limitation  of  the  carriers 
common-law  liability  which  rendered  it 
liable  as  an  insurer;  in  others,  involv- 
ing a  contractual  stipulation  against 
liability  for  non-negligence  injuries,  it 
is  probable  that  there  was  no  dispute 
upon  the  facts  but  that  the  carrier  was 
negligent,  if  the  loss  or  damage  was  in 
fact  due  to  a  defective  condition  of  the 
car. 

One  exception  to  the  c(Hamon4aw  rule 
as  to  the  carrier's  liability  has  been 
stated  as  follows:  '^here  the  destruc- 
tion of  or  injury  to  the  goods  is  due  to 
their  inherent  nature  and  qualities,  or 
defects  therein,  the  carrier  is  not  liable 
if  his  own  n^ligence  did  not  occasion 
or  contribute  to  the  injury.  And  per- 
haps it  may  be  stated  as  a  general  propo- 
sition that  the  carrier  is  not  liable  for 
loss  happening  from  the  operation  of 
natural  causes.''    6  Cyc.  381.    This  ex- 
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ception  is  especially  applicable  to  that 
class  of  freight  known  as  perishable 
good&  The  question  discussed  in  George 
B.  HiGGiKS  &  Co.  V.  Chicago,  B.  A  Q.  B. 
Co.  whether  a  showing  by  the  carrier 
that  it  was  not  negligent  will  or  will  not 
avoid  its  liability  in  all  cases  of  injury 
to  perishable  gbods,  is  much  broader 
than  the  scope  of  this  note,  which  is 
limited  to  injuries  caused  by  defects  in 
or  other  improper  condition  of  the  car. 
In  fact  the  question  very  seldom  arises 
in  this  class  of  cases  for  the  reason  that 
the  furnishing  of  a  defective  oar  is 
usually  held  to  be  negligence.  See  cases 
cited  under  VI.  infra.  But  in  the  Hig- 
6IKS  Case  the  defendant  had  not  fur- 
nished the  car.  For  comment  on  this 
feature  of  the  case,  see  VIL  infra. 

Another  exception  to  the  general  rule 
already  stated,  or  perhaps  the  same  ex- 
ception applied  to  live  stock,  is  that 
^a  common  carrier  of  live  stock  is  sub- 
ject to  the  same  rule  of  liability  oa  a 
common  carrier  of  other  goods  or  prop- 
erty, but  if  there  is  loss  or  injury  due 
to  the  peculiar  nature  and  propensities 
of  the  animals,  then,  under  the  principle 
stated  in  the  preceding  paragraph,  the 
carrier  is  excused,  unless  the  loss  or  in- 
jury could  have  been  prevented  by  the 
exercise  of  reasonable  foresight,  vigi- 
lance, and  care  on  the  part  of  the  car- 
rier/' 6  Cyc.  381.  See  also  note  in  18 
L.R.A.(N.S.)  91. 

It  is  not  often  that  either  'of  the  two 
exceptions  just  noted  modify  in  any  way 
the  principles  of  law  governing  the  lia- 
bility of  the  carrier  for  injuries  arising 
out  of  defects  or  other  improper  condi- 
tion of  the  car  for  the  reason  already 
stated,  that  the  furnishing  of  a  de- 
fective car  is  negligence;  but  in  some 
eases  they  are  of  importance.  And  it  is 
often  a  close  question  of  fact  whether 
the  injury  was  caused  by  a  defect  in  the 
ear,  or  by  the  natural  tendency  of  the 
freight  to  perish  when  it  is  perishable 
or  by  the  peculiar  nature  of  the  animals 
where  the  freight  is  live  stock.  It  is 
therefore  always  a  help  to  know  in  each 
case  the  class  of  freight  involved. 

//.  The  general  rule* 

«•     As   applied   to   inanimate   f^^^ht 
other  than  perishahle  goods, 

A  common  carrier  is  liable  to  a  ship- 
per for  injury  to  or  loss  of  ordinary 
fi;oods  shipped,  when  the  loss  or  injury 
IS  attributable  to  the  unsafe  or  unfit 
condition  of  the  ear.  Central  of  Georgia 
B.  Co.  V.  Chicago  Varnish  Co.  (1910) 
169  Ala.  287,  53  So.  832;  St.  Louis,  L 
L.R.A.1937C. 


11  A  S.  R.  Co.  V.  Marshall  (1005)  74 
Ark.  597,  86  S.  W.  802 ;  Kibby  v.  Michi- 
gan C.  B.  Co.  (1905)  142  Mich.  313, 105 
N.  W.  760;  Searles  v.  Alabama  &  V.  R. 
Co.  (1891)  69  Miss.  186,  13  So.  515,  sec- 
ond appeal  in  (1894)  71  Miss.  744,  16 
So.  255;  Gardner  v.  New  Orleans  &  N. 
£.  R.  Co.  (1900)  78  Miss.  640,  29  So. 
469;  McDaniel  Mill.  Co.  v.  Missouri  P. 
B.  Co.  (1908)  —  Md.  App.  — ,  191  S.  W. 
1021;  Hunt  v.  Nutt  (1894)  —  Tex.  Civ. 
App.  — ,  27  S.  W.  1031 ;  International  & 
G.  N.  B.  Co.  V.  Aten  (1904)  — -  Tex.  Civ. 
App.  — ,  81  S.  W.  346;  Texas  &  P.  R. 
Co.  V.  Townsend  (1907)  —  Tex.  Civ. 
App.  — ,  106  S.  W.  760;  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  V.  Fairbanks  (1898) 
33  C.  C.  A.  611,  62  U.  S.  App.  231,  90 
Fed.  467.  Practically  the  same  rule  ap- 
plies to  other  classes  of  freight.  See  U. 
b  and  IL  c,  infra.  Modifications  or  vari- 
ations in  the  application  of  the  rule 
may  be  seen  under  the  main  headings, 
infra. 

Proof  in  an  action  against  a  carrier 
for  damage  to  a  carload  of  oats  caused 
by  rain  getting  into  the  car,  that  plaintiff 
loaded  dry  oats  in  good  condition  upon 
defendants'  box  car,  was  met  by  defend- 
ant's proof  that  he  had  inspected  the 
car  and  found  it  suitable  for  the  ship- 
ment of  the  oats;  but  the  testimony  that 
when  the  car  was  delivered  at  its  desti- 
nation by  a  connecting  carrier,  the  oats 
were  wet  and  damaged  by  water,  and 
that  the  seals  were  not  broken,  raised 
the  question  whether  the  leaky  condition 
of  the  car  was  the  cause  of  the  injury, 
and  this  question  should  have  been  sub- 
mitted to  the  jury.  Searles  v.  Alabama 
&  V.  R.  Co.  (1891)  69  Miss.  186,  13  So. 
515,  second  appeal  in  (1894)  71  Miss. 
744,  16  So.  255. 

Where  stoves  were  delivered  in  good 
condition  to  a  carrier  who  carried  them 
in  a  box  car,  and  it  was  shown  that  when 
they  arrived  at  their  destination  they 
were  wet  and  rusty,  and  tliat  abundance 
of  rain  had  fallen  upon  the  car  while  it 
was  in  possession  of  the  carrier,  it  will 
be  presumed  that  the  roof  leaked,  and 
the  carrier  will  be  held  responsible  in 
damages  for  the  injury  to  the  stoves. 
Gardner  v.  New  Orleans- ft  N.  £.  B.  Co. 
(1900)  78  Miss.  640,  29  So.  469. 

Where  a  fire  of  unknown  origin  caught 
in  a  car  containing  oil  of  a  highly  in- 
flammable character,  which  was  next  to 
the  car  in  which  plaintiff's  goods  were, 
and  it  was  shown  that  his  goods  oould 
and  would  have  been  saved  had  the 
coupling  been  in  proper  order,  by  cat- 
ting the  train  between  the  two  cars,  it 
was  held  in  Empire  Transp^  Co.  v.  Warn- 
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sutta  Oil  Ref.  &  Min.  Co.  (1869)  68  Pa. 
14,  3  Am.  Rep.  515,  that  the  carrier  was 
liable  for  the  loss  of  plaintiff's  goods, 
which  was  caused  by  this  defect  in  the 
car. 

5.  As  applied  to  perishable  goods. 

Most  of  the  cases  involving  loss  of 
perishable  freight  turn  upon  the  question 
of  furnishing  the  type  of  car  adapted 
to  the  subject  of  shipment,  or  upon  the 
care  of  perishable  goods  during  ship- 
ment, and  are  therefore  not  within  the 
scope  of  this  note.  See  note  to  Forester 
V.  Southern  R.  Co.  18  L.R.A.{N.S.)  508, 
on  "Duty  of  carrier  to  furnish  car  adapt- 
ed to  the  subject  af  the  shipment,"  and 
other  notes  there  referred  to.  See  VII. 
infra,  for  comment  upon  Gisorge  B.  Hia- 
GIN8  &  Co.  V.  Chicago,  B.  &  Q.  R.  Co. 
ante,  507. 

If  a  common  carrier  undertakes  to 
carry  perishable  property  in  vehicles 
especially  adapted  to  preserve  propert}' 
of  that  kind,  he  becomes  responsible  for 
defects  in  such  vehicles  if  damage  re- 
sults therefrom.  Chicago  &  A.  R.  Co.  v. 
Davis  (1895)  159  HL  53,  50  Am.  St.  Rep. 
143,  42  N.  E.  382. 

Where  green  hams  are  carried  in  a 
refrigerator  car  and  spoil  on  the  way 
because  of  warm  air  being  admitted  from 
the  outside  through  an  opening  made  by 
a  strip  having  been  torn  from  the  inside 
door  of  the  car,  the  carrier  is  liable  to 
the  consignee.    Ibid. 

And  this  is  true  even  though  the  con- 
signor inspected  the  car  as  to  its  suffi- 
ciency as  a  refrigerator  car,  instead  of 
having  it  inspected  by  the  carrier,  for 
the  consignor  acted  in  that  matter  as 
agent  of  the  carrier,  and  not  as  agent  of 
the  consignee.  Ibid.  On  the  general 
question  of  duty  of  shipper  to  inspect 
car,  see  note  to  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Louisville  Tin  &  Stove  Co.  17 
L.R.A.(N.S.)  1034. 

In  such  case  a  provision  in  the  bill  of 
lading  exempting  the  carrier  from  lia- 
bility '^for  decay  of  perishable  articles, 
or  injury  by  heat  or  frost,"  is  not  appli- 
cable. On  this  point  the  court  said: 
'^This  provision  in  the  bill  of  lading  did 
not  purport  to  provide  against  the  lia- 
bility of  the  carrier  which  would  arise 
from  its  own  negligence  in  fumishii^g  a 
defective  vehicle  for  carriage.  The  re- 
frigerator car  was  specially  intended  to 
safely  transport  articles  which  were,  in 
their  nature,  perishable  from  heat.  Ap- 
pellant undertook  to  furnish  such  a  car 
suitable  for  the  transportation  of  such 
articles,  and  it  could  not,  in  reason^  be 

contended   that   this  provision  was  in- 
L.R.A.1917C. 


tended  to  relieve  appellant  from  its  duty 
to  do  the  very  thing  which  it  was  other- 
wise bound  to  do,  and  without  which  the 
property  would,  as  it  well  knew,  be  de- 
stroyed in  transit  and  the  whole  purpose 
of  the  transportation  be  defeated."  Chi- 
cago &  A.  R.  Co.  V.  Davis  (1895)  159 
m.  59,  50  Am.  St.  Rep.  143,  42  N.  E. 
382.  On  validity  of  provision  in  carrier's 
contract  imposing  responsibility  of  in- 
specting and  selecting  cars  upon  ship- 
per, see  note  to  Adams  v.  Colorado  &  8. 
R.  Co.  36L.R.A.(N.S.)412.  See  also  VI. 
infra. 

But  after  a  refrigerator  car  had 
reached  its  destination  with  the  fruit 
in  good  condition,  and  the  key  and  full 
possession  and  control  of  the  car  had 
been  given  to  the  consignee  of  the  fruit, 
under  a  general  custom  or  a  special  con- 
tract that  the  consignee  was  to  have  the 
use  of  the  car  until  he  should  sell  the 
fruit,  on  paying  $1  a  day  for  the  deten- 
tion of  the  car,  it  was  held  in  Missouri, 
K.  &  T.  R.  Co.  V.  Tripis  (1909)  —  Tex. 
Civ.  App.  — ,  117  S.  W.  199,  that  the  re- 
lation of  carrier  and  shipper  had  ceased 
and  the  carrier  was  liable  to  the  con- 
signee for  injuries  to  the  fruit  caused 
by  defective  drain  pipes  only  on  condi- 
tion that  it  had  actual  knowledge  of  the 
defective  condition  of  the  pipes  and  was 
negligent  in  not  repairing  them. 

c.  As  applied  to  live  stock. 

A  carrier  is  liable  to  the  shipper  for 
injury  to  or  loss  of  animals  shipped  in 
an  unsafe  car,  the  injury  being  due  to 
the  unsafe  condition  of  the  car.  West- 
ern R.  Co.  V,  Harwell  (1890)  91  Ala. 
340,  8  So.  649 ;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Henderson  (1893)  57  Ark.  402, 
21  S.  W.  878 ;  Union  P.  R.  Co.  v.  Rainey 
(1893)  19  Colo.  225,  34  Pac.  986;  Terre 
Haute  &  I.  R.  Co.  v.  Crews  (1893)  53 
HI.  App.  50;  Illinois  C.  R.  Co.  v.  Harris 
(1900)  184  nL  57,  48  L.R.A.  175,  56  N. 
E.  316;  St.  Louis  &  S.  E.  R.  Co.  v.  Dor- 
man  (1874)  72  m.  504;  Indianapolis,  B. 
&  W.  R.  Co.  V.  Strain  (1876)  81  DL  504; 
Lake  Erie  &  W.  R,  Co.  v.  Holland  (1903) 
162  Ind.  406,  63  L.R.A.  948,  69  N.  E. 
138;  McDaniel  v.  Chicago  &  N.  W.  R. 
Co.  (1868)  24  Iowa,  412;  Betts  v.  Chi- 
cago, R.  L  &  P.  R.  Co.  (1894)  92  Iowa, 
343,  26  L.R.A.  248,  54  Am.  St.  Rep.  558, 
60  N.  W.  623 ;  Blair  v.  Wella,  F.  &  Co. 
(1912)  155  Iowa.  190,  135  N.  W.  615; 
Rhodes  v.  Louisville  &  N.  R.  Co.  (1873) 
9  Bush  (Ky.)  688;  Burnside  &  C.  River 
R.  Co.  V,  Tupman  (1903)  24  Ky.  L.  Rep. 
2052,  72  S.  W.  786 ;  Smith  v.  New  Haven 
&  N.  R.  Co.  (1866)  12  Allen  (Mass.) 
531,  90  Am.  Deo.  166;  Kansas  City,  M. 
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&  B.  R.  Co.  V.  HoUaQd  (1890)  68  Miaa. 
351,  8  So.  516;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Lesser  (1885)  46  Ark.  236;  Potts 

V.  Wabash,  St.  L.  &  P.  R.  Co.  (1885) 
17  Mo.  App.  394;  Brown  v.  Wabash,  St. 
L.  &  P.  B.  Co.  (1885)  18  Mo.  App.  568; 
Fuller  V.  Chicago  &  N.  W.  R.  Co.  (1916) 
99  Neb.  611,  157  N.  W.  332,  reversing 
on  rehearing  (1915)  98  Neb.  727,  154  N. 
W.  251;  Harden  v.  Chesapeake  &  0.  R. 
Co.  (1911)  157  N.  0.  238,  72  S.  E.  1042; 
Washington  Horse  Exch.  v.  Louisville  & 
N.  R.  Co.  (1916)  171  N.  C.  65,  87  S.  W. 
941;  Welsh  v.  Pittsburg,  Ft.  W.  &  C. 
R.  Co.  (1859)  10  OWq  St.  65,  75  Am. 
Dec.  490 ;  Wallingf ord  v.  Columbia  &  G. 
R.  Co.  (1886)  26  S.  0.  258,  2  S.  E.  19; 
Berry  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1910)  24  S-  D.  611,  124  N.  W.  859; 
Louisville  &  N.  R.  Co.  v.  Dies  (1892)  91 
Term,  177,  30  Am.  St.  Rep.  871, 18  S.  W. 
266;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Irvine 
(1903)  —  Tex.  Civ.  App.  — ,  73  S.  W. 
540;  St.  Louis  &  S.  F.  R.  Co.  v.  Brosius 

(1907)  47  Tex.  Civ.  App.  647,  105  S.  W. 
1131;  Trout  v.  Gulf,  C.  &  S.  F.  R.  Co. 

(1908)  —  Tex.  Civ.  App.  — ,  111  S.  W. 
220 ;  Gulf,  C.  &  S.  F.  B.  Co.  v.  Cunning- 
ham (1908)  51  Tex,  Civ.  App.  368,  113 
S.  W.  767;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Roger  (1914)  —  Tex.  Civ.  App.  — ,  169 
S.  W.  1093 ;  Ogdeneburg  &  L,  C.  B.  Co. 
v.  Pratt  (1875)  22  Wall,  (U.  S.)  123,  22 
L.  ed.  827. 

The  proposition  here  stated  is  merely 
the  application  of  the  general  rule  stated 
under  I.  supra,  to  the  carrier  of  live 
stock.  The  fact  that  the  injury  was 
caused  by  some  defect  or  improper  con- 
dition of  the  car  excludes  the  possibility 
of  its  having  been  caused  by  the  natured 
propensity  of  the  animals,  and,  of 
course,  prevents  the  case  from  coming 
within  the  exception  sometimes  applied 
in  live  stock  cases.  See  exception  stated 
under  1.  supra.  The  question  whether 
proof  of  due  care  on  the  part  of  the  car< 
rier  will  avoid  its  liability  is,  in  view  of 
the  holding  that  the  furnishing  of  a  de- 
fective car  is  negligence,  as  shown  in 

VI.  infra,  narrowed  to  the  inquiry 
whether  it  is  possible  for  the  carrier  to 
escape  liability  under  any  circumstance^ 
in  the  face  of  the  well-established  rule 
that  the  furnishing  of  safe  cars  is  the 
plain  duty  of  the  carrier.  The  live  stock 
cases  cited  under  the  main  headings,  in- 
fra, will  show  that  the  extent  of  the  car- 
rier's success  in  this  respect  is  almost 
negligible  in  oiost  jurisdictions. 

Li  Smith  V.  New  Haven  &  N.  B.  Co. 
(1866)    12  Allen    (Mass.)   531,  90  Am. 


rule  that  if  the  corporation  used  due 
care,  and  the  injury  was  occasioned  by 
the  unruliness  of  the  cattle,  the  plain- 
tiff could  not  recover.  This  instruction 
was  properly  refused.  The  common-law 
liability  of  a  carrier  for  the  delivery  of 
live  animals  is  the  same  as  that  for  the 
delivery  of  merchandise.  Upon  under- 
taking their  transportation  he  assumes 
the  obligation  to  deliver  them  safely 
against  all  contingencies  except  such  as 
would  excuse  the  non-delivery  of  other 
property.  Wilson  v.  Hamilton  (1855)  4 
Ohio  St.  722;  Palmer  v.  Grand  Junction 
R.  Co.  (1839)  4  Mees.  &  W.  749,  150 
Eng.  Beprint,  1624,  7  Dowl.  P.  C.  232,  8 
L.  J.  Exch.  K  S.  129;  White  v.Winnisim- 
met  Co.  (1851)  7  Cush.  (Mafia.)  155.  To 
this  general  rule  there  is  an  apparent 
exception,  supported  by  authority  and 
which  we  adopt,  that  the  liability  of  the 
carrier  does  not  extend  to  injuries  caused 
by  the  peculiar  character  and  propensi- 
ties of  the  animals  to  themselves  or  each 
other.  Perhaps  this  qualification  is  in 
principle  only  an  application  to  live 
freight  of  the  familiar  rule  which  re- 
lieves the  carrier  from  responsibility 
where  fruit  perishes  by  natural  decay, 
or  the  inherent  defects  of  merchandise 
destroy  its  value.  Although  the  carrier 
insures  the  arrival  of  the  property  at 
the  point  of  destination  against  every- 
thing but  'the  act  of  Gk)d  and  of  public 
enemies,'  yet  the  condition  in  which  it 
shall  arrive  there  must  depend  on  the 
nature  of  the  article  to  be  transported. 
He  does  not  absolutely  warrant  live 
freight  against  the  consequences  of  its 
own  vitality.  Hall  v.  Renfn)  (1860)  3 
Met.  (Ky.)  51;  Clarke  v.  Rochester  &  S. 
R,  Co.  (1856)  14  N.  T.  570." 

In  Berry  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1910)  24  8.  D.  611,  124  N.  W.  859,  the 
court  said:  ''The  defendant  contends 
that  the  court  erred  in  instructing  the 
jury  of  its  own  motion,  relative  to  the 
broken  car,  that  cars  must  be  properly 
constructed  and  safe  for  shipment  if 
they  are  to  accommodate  large  and  heavy 
horses.  The  instruction  given  by  the 
court  is  as  follows:  'Now,  gentlemen, 
in  the  transportation  of  live  stock  by  a 
carrier,  the  cars  that  are  furnished  by 
the  carrier  for  that  purpose  must  be 
properly  constructed,  and  safe  and  suit- 
able for  the  transportation  of  the  stock 
offered  for  shipment;  reference  being 
had  to  the  kind  and  character  and  value 
of  such  stock.  That  is,  when  a  carrier 
takes  live  stock  to  ship,  it  must  take  into 
consideration    the    kind    and    character 


Dec.  166,  the  court  said:  "The  defend- |  of  live  stock,  and  furnish  a  car  that  is 
ants  requested  the  presiding  judge  to  safe  and  suitable  for  the  transportation 
L.R.A.19I7C.  33 
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of  that  particular  kind  of  stock.  If  it 
is  large,  heavy,  strong  horses,  the  car 
must  be  proportionately  safe  and  strong. 
In  other  words,  it  would  require  a  strong- 
er and  better  car  to  transport  large, 
heavy,  strong  horses  than  it  would  to 
transport,  for  instance,  a  load  of  sheep 
or  hogs  or  calves.  Every  carrier  must 
take  notice  of  the  fact  that  large,  heavy, 
young,  strong  horses,  or  horses  that  are 
unbroken,  require  a  stronger  vehicle,  a 
much  more  safe  and  sound  vehicle  in 
construction,  than  it  would  some  smaller 
or  less  powerful  animal.  They  must  fur- 
nish a  car  which  is  suitable  and  safe 
for  the  transportation  of  that  particu- 
lar kind  of  stock.  They  must  take  no- 
tice of  the  fact  that  horses  and  cattle 
are  liable  to  exert  a  force  upon  the  car, 
tax  its  strength,  in  proportion  to  the  size 
and  strength  of  the  animal,  its  disposi- 
tion, its  character,  and  whether  it  is 
broken,  or  whether  it  is  unbroken  and 
wild  and  vicious  in  disposition.  Now 
the  carrier  is  not  bound  to  furnish  the 
safest  and  most  approved  cars  that  can 
be  found.  It  is  enough  that  they  are 
reasonably  safe  and  suitable  for  the  pur- 
poses for  which  they  are  furnished.  The 
fact  that  the  cars  used  are  those  which 
the  carrier  always  uses  is  no  defense, 
if  in  fact  they  are  not  suitable.  So  the 
question  is  up  to  the  jury.  Was  the  car 
furnished  a  car  which  was  reasonably 
safe  and  suitable  for  the  transportation 
of  this  stock,  taking  into  consideration 
the  kind  and  character  and  the  nature 
of  the  stock  to  be  transported?'  We  are 
of  the  opinion  that  this  instruction  cor- 
rectly stated  the  law.  Hutchinson,  Carr. 
§  509,  and  §§  495  and  508,  inclusive." 

By  analogy  to  the  liability  for  injuiy 
due  to  a  defective  car,  the  carrier  is 
liable  where  it  orders  live  stock  put  into 
a  defective  pen  preparatory  to  shipping, 
and  the  stock  escapes  by  reason  of  the 
defect.  Mason  v.  Missouri  P.  R.  Co. 
(1887)  25  Mo.  App.  473.  Cases  involv- 
ing loss  by  defective  pens  are  not  in- 
cluded in  this  note. 

A  common  carrier  is  liable  where  it 
furnished  for  the  shipment  of  horses  a 
car  with  slats  so  far  apart  that  some  of 
the  horses  got  their  feet  through  the 
cracks  and  were  thrown  and  trampled  on 
by  the  others.  Union  P.  R.  Co.  v.  Rainey 
(1893)  19  Colo.  225,  34  Pac.  986.  This 
case  involved  the  question  of  fact  as  to 
whether  the  injury  was  caused  by  the 
defect  in  the  car  or  by  the  natural  pro- 
pensities of  the  animals. 

In  Ft.  Worth  &  R.  G.  R.  Co.  v.  Albin 

(1916)  —  Tex.  Civ.  App.  —,  185  S.  W. 

647,  it  was  held  that  a  car  that  had  a 
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crack  in  the  side  4  or  5  feet  from  the 
floor,  large  enough  for  a  mule's  foot  to 
go  through,  was  defective  for  the  ship- 
ment of  a  mule,  and  that  the  carrier  was 
liable  for  injury  to  a  mule  shipped  in 
such  a  car  no  matter  how  it  came  to  get 
its  foot  caught.  The  court  said:  "It 
makes  no  difference  if  the  animal  did  get 
its  foot  caught  in  the  crack  by  kicking* 
It  is  a  matter  of  common  knowledge  that 
the  natural  propensity  of  such  animals 
under  such  conditions  is  to  kick.  In 
furnishing  cars  to  transport  such  ani- 
mals, this  propensity  must  be  taken  into 
consideration  by  the  carrier,  and  it  is 
its  duty  to  furnish  cars  constructed  with 
due  regard  for  this  natural  propensity. 
It  is  not  a  case  where  the  injury  was 
caused  by  the  inherent  viciousness  of 
the  animals,  or  by  their  fighting  with 
each  other.  The  findings  complained  of 
in  the  fourth,  fifth,  and  sixth  assign- 
ments are  immaterial,  in  view  of  the  find- 
ing that  the  animal  w^as  injured  by  get- 
ting its  foot  caught  in  the  crack  of  the 
car  and  that  such  car  was  improperly 
constructed.  It  would  therefore  be 
profitless  to  inquire  whether  the  findings 
complained  of  were  properly  made.*' 

A  carrier  is  liable  where  it  furnishes 
to  the  shipper  for  the  shipment  of  cattle 
a  car  with  a  defective  fastening  on  the 
door,  and  nine  animals  break  out,  eight 
being  recovered  in  an  injured  condition^ 
and  one  being  lost.  Terre  Haute  &  I. 
R.  Co.  V.  Crews  (1893)  53  HL  App.  50. 

And  a  carrier  is  liable  where,  on  ac- 
count of  a  hot  journal,  the  cattle  had  to 
be  transferred  to  another  car  at  a  point 
on  the  road  where  it  was  impossible  to- 
get  bedding,  for  the  lack  of  which  they 
were  injured  after  the  transfer,  even 
though  the  owner  was  along  and  made 
no  objection  to  the  transfer.  McDaniel 
V.  Chicago  &  N.  W.  R.  Co.  (1868)  24 
Iowa,  412.  It  was  apparently  the  defect 
in  the  first  car  that  was  regarded  as  the 
cause  of  the  loss.  On  duty  of  carrier  to 
furnish  bedding  for  live  stock,  see  note 
to  Allen  V.  Chicago,  B.  &  Q.  R.  Co.  23 
L.R.A.(N.S.)  278. 

Where  the  action  was  for  injury  to  a 
horse  shipped  with  a  carload,  and  there 
was  no  evidence  introduced  in  the  trial* 
to  show  how  the  horse  was  injured,  ex- 
cept the  plaintiff's  testimony  that  the 
agent  of  defendant  told  him  that  when 
the  mules  and  horses  were  first  put  inUy 
a  car  they  were  put  into  a  car  which 
was  too  small  and  was  full  of  nails,  it 
was  held  in  St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Lesser  (1885)  46  Ark.  236,  that  the 
carrier  was  liable. 

Where  a  common  carrier  furnishes  a 
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car  infected  with  the  genus  of  Texas 
fever,  knowing  the  condition  of  the  car, 
or  by  reasonable  diligence  being  able 
to  know  its  condition,  and  the  cattle 
contract  the  disease,  the  carrier  is 
liable  to  the  shipper  for  the  injury  to 
the  cattle.  St.  Louis,  I.  M.  &  S.  li.  Co. 
V.  Henderson  (1893)  57  Ark.  402,  21  S. 
W.  878.  And  if  plaintiff  proved  that  no 
Texas  fever  had  existed  either  in  the 
district  from  which  the  cattle  were 
shipped,  or  in  the  district  to  which  they 
were  sent,  for  twenty-five  years  prior  to 
the  time  of  shipment,  and  that  his  cattle 
contracted  the  disease  within  eight  or 
nine  days  after  shipment,  the  jury  is 
J:ully  justified  in  concluding  that  the  dis- 
ease was  contracted  by  the  cattle  while 
on  the  cars,  and  that  the  cars  were  in- 
fected. Illinois  C.  R.  Co.  v.  Harris 
(1900)  184  BL  57,  48  L.R.A.  175,  66  N. 
E.  316.  On  the  broader  question  of  car- 
rier's liability  for  damages  when  a  con- 
tagious disease  is  contracted  in  pens  as 
well  as  in  cars,  see  note  to  Baltimore  & 
O.  R.  Co.  V.  Dever,  26  L.R.A.(N.S.)  712. 

In  Illinois  C.  R.  Co.  v.  Covington 
(1913)  156  Ky.  24, 160  S.  W.  754,  it  was 
held  that,  "a  railroad  company  is  under 
a  duty  not  only  to  furnish  reasonably 
safe  and  suitable  cars  for  the  carriage 
of  live  stock,  but  it  must  furnish  cars 
that  are  in  a  reasonably  clean  and  sani- 
tary condition  for  such  purpose,  and  if 
it  fails  to  perform  this  duty  it  will  be 
liable  in  damages  to  the  owner  of  the 
stock  who  has  suffered  loss  thereby,  if 
the  loss  is  attributable  to  the  unfit,  or 
unspnitary  condition  of  the  car." 

Where  hogs  died  of  cholera  soon  after 
their  shipment,  and  the  allegation  was 
made  that  the  car  was  not  '^thoroughly 
cleaned  and  disinfected"  within  the 
meaning  of  the  rule  of  the  state  live 
stock  sanitary  commission,  the  burden 
of  proving  the  allegation  is  upon  the 
shipper;  and  where  it  is  evident  that  the 
hogs  contracted  the  disease  before  be- 
ing shipped,  there  cannot  be  a  recovery 
on  evidence  that  there  was  dirt  in  the 
car,  and  no  proof  that  the  cars  were  in- 
fected. Clampitt  V.  St.  Louis  South- 
western R.  Co.  (1916)  —  Tex.  Civ.  App. 
—,  185  S.  W.  342.  It  will  be  seen  that 
the  plaintiff  in  this  case  failed  merely 
for  lack  of  evidence. 

///.  Effect  of  shippet^s  a(*ceptance  or 
selection  of  defective  car. 

a,  Aa  applied  to  ordinary  freight. 

On  duty  of  carrier  to  inspect  car,  see 
note  in  17  L.R.A.(N.S.)  1034. 

As  to  validity  of  provision  in  earner's 
L.R.A.1917C. 


contract  imposing  the  responsibility  of 
selecting  and  inspecting  cars  upon  the 
shipper,  see  note  to  Adams  v.  Colorado 
&  S.  R.  Co.  36  L.R.A.(N.S.)  412. 

A  common  carrier  is  not  relieved  from 
its  liability  to  a  shipper  for  injury  to 
the  goods  shipped,  caused  by  defects  in 
the  car  it  furnished,  by  the  fact  that  the 
shipper  inspected  the  car  and  knew  that 
it  was  defective  when  he  loaded  his 
goods  therein.  St.  Louis,  I.  M.  A  S.  R. 
Co.  V.  Marshall  (1905)  74  Ark.  597,  86 
S.  W.  802;  McDaniel  Mill.  Co.  v.  Mis- 
souri P.  R.  Co.  (1908)  —  Mo.  App.  — , 
191  S.  W.  1021;  Hunt  v.  Nutt  (1894)  — 
Tex.  Civ.  App.  — ,  27  S.  W.  1031;  In- 
ternational &  G.  N.  R.  Co.  V.  Aten  (1904) 

—  Tex.  Civ.  App.  — ,  81  S.  W.  346; 
Texas  &  P.  R.  Co.  v.  Townsend  (1^07) 

—  Tex.  Civ.  App.  — ,  106  S.  W.  760; 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  N. 
K.  Fairbanks  &  Co.  (1898)  33  C.  C.  A. 
611,  62  U.  S.  App.  231,  90  Ped,  467;  and 
VI.  infra.  But  the  rule  is  somewhat 
modified  in  some  jurisdictions,  as  will 
appear  from  some  of  the  cases  cited 
herein,  also  see  cases  cited  under  III. 
b,  infra. 

Where  a  railroad  company  furnishes 
a  car  with  a  leaky  roof  to  a  shipper  for 
the  purpose  of  shipping  potatoes  therein, 
the  shipper  loads  the  potatoes,  and  a 
loss  occurs  by  reason  of  a  storm  through 
which  the  car  passes,  the  roof  letting  in 
the  rain,  the  company  is  liable  to  the 
shipper  for  the  loss,  notwithstanding  the 
fact  that  the  shipper  inspects  the  car 
and  knows  the  condition  it  is  in  when 
he  loads  the  potatoes.  St.  Louis,  I.  M. 
A  S.  R.  Co.  V.  Marshall  (1905)  74  Ark, 
597,  86  S.  W.  802. 

And  where  plaintiff  loaded  all  hi» 
goods  at  great  expense,  and  defendant, 
on  account  of  defects  in  the  car,  offered 
him  another,  but  he  objected  to  reload- 
ing his  goods  and  insisted  upon  the  car 
being  repaired,  the  carrier  was  held 
liable  for  injury  to  the  goods  caused  by 
the  repairs  being  negligently  made. 
Texas  &  P.  R.  Co.  v.  Townsend  (1967) 

—  Tex.  Civ.  App.  — ,  106  8.  W.  760. 
The  court  said :  "It  only  remains  to  dis- 
pose of  the  issue  of  estoppel,  which  pre- 
sents a  question  of  some  difficulty;  but 
we  have  finally  concluded  that  there  was 
nothing  in  this  defense.  Appellee  had 
gone  to  considerable  tronble  and  expense 
in  loading  his  goods  into  the  ear  ten- 
dered him  by  the  railway  company,  and 
therefore  very  naturally  preferred  to 
have  the  roof  of  the  car  repaired  rather 
than  to  have  the  goods  transferred  to  an* 
other  car,  and  this  course,  admittedly^ 
was  finally  adopted  by  the  division  su- 
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perintendent  of  the  railway  company. 
After  thus  undertaking  to  carry  the 
goods  in  a  car  repaired  and  treated  by 
it  as  sufficient  for  that  purpose,  the 
railway  company  as  a  common  carrier 
cannot  escape  its  responsibility  as  an 
insurer  of  the  goods  because  of  the 
previous  conduct  of  the  appellee  in 
objecting,  however  persistently,  to  the 
substitution  of  a  new  car,  as  proposed  by 
it.  It  may  be  that  it  should  have  insisted 
on  its  right  to  transfer  the  goods  to  a 
better  car,  and  that  appellee  was  al- 
together in  the  wrong  in  preventing  that 
course,  but  the  railway  company  had  the 
right  to  undertake  the  transportation  in 
a  repaired  car,  and,  when  it  did  under- 
take it,  it  was  in  the  capacity  of  a 
common  carrier,  and  hence  insurer  of 
the  goods.  It  matters  not,  therefore,  that 
the  persons  elected  to  repair  the  car 
failed  to  make  its  roof  waterproof.  As 
to  the  duty  of  the  railway  company  to 
furnish  suitable  cars,  see  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Marshall  (1905)  74 
Ark.  597,  86  S.  W.  803;  Ogdensburg  & 
L.  C.  R.  Co.  V.  Pratt  (1874)  22  Wall. 
(U.  S.)  123,  22  L.  ed.  827." 

But  it  has  been  stated  that  where  the 
shipper  has  full  knowledge  of  the  defect 
and  ample  opportunity  to  choose  a  car 
that  is  not  defective,  but  selects  the  de- 
fective one,  the  rule  does  not  apply. 
McDaniel  Mill.  Co.  v.  Missouri  P.  R.  Co. 
(1008)  —  Mq.  App.  —  191  S.  W.  1021. 
The  court  in  this  case  said:  "In  order 
to  bring  a  shipper  within  this  exception, 
two  things  must  concur;  to  wit,  the 
shipper  must  have  discovered  the  defect 
and  known  the  danger,  and  there  must 
be  other  cars  free  from  defects  reason- 
ably available  for  the  same  purpose.  The 
first  of  these  requirements  is  not  present 
in  this  ease.  There  is  no  showing  that 
plaintiff  discovered  the  defective  condi- 
tion of  this  car  or  assumed  the  risk  of  its 
use.  The  defect  was  not  an  obvious  one, 
and  for  aught  that  plaintiff  knew  any 
of  the  other  cars  might  have  proved 
equally  defective.  As  we  have  seen,  a 
carrier  cannot  cast  on  the  Bhip]3er  the 
duty  of  inspecting  cars  which  lie  uses 
and  force  him  at  his  peril  to  discover 
the  defects  therein  and  refrain  from  us- 
ing such  as  are  defective.  That  duty  the 
law  imposes  on  the  carrier.  It  is  only 
when  the  shipper,  for  some  advantage 
to  himself,  voluntarily  assumes  to  relieve 
the  carrier  of  this  duty  and  liability 
that  he  can  be  held  to  have  done  so." 

In  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 

Loiiisville  Tin  &  Stove* Co.  (1908)  33  Ky. 

L.  Rep.  924,  17  L.R.A.(N.S.)  1034,  11  S. 

W.  358,  it  was  held  that  a  railroad  com- 
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pany  cannot  escape  liability  for  injury 
through  rust  to  metal  loaded  into  one  of 
its  cars,  by  the  fact  that  the  car  was 
sent  to  the  shipper  loaded  with  soda  ash, 
the  nature  of  which  is  to  cause  the 
boards  of  the  car  to  shrink  and  expose 
its  contents  to  the  weather  and  to  cause 
metal  to  rust,  and  that  he  reloaded  it 
with  the  metal  without  exercising  rea« 
sonable  care  to  ascertain  whether  or  not 
it  was  in  fit  condition  for  the  intended 
use.  The  consignor,  Ball  Brothers,  load- 
ed the  car,  and  the  suit  seems  to  have 
been  brought  by  the  consignee.  But  the 
court  said:  "The  railroad  as  a  common 
carrier  is  an  insurer  of  the  goods  in- 
trusted to  it  for  transportation,  with  cer- 
tain exceptions  not  material  here,  and, 
for  its  own  protection,  must  provide 
proper  cars.  The  owner  is  not  required 
to  see  that  the  cars  are  suitable  or  safe. 
He  is  not  required  to  show  negligence  on 
the  part  of  the  railway  company.  All 
that  he  is  required  to  show  is  the  loss  of 
his  goods.  No  defect  in  the  vehicles  can 
excuse  the  common  carrier  from  its  com- 
mon-law liability.  Hutchinson,  Carr.  § 
497;  Elliott,  Railroads,  §  1478.  The  an- 
swer does  not  deny  the  allegations  of 
the  petition  as  to  the  defectiveness  of 
the  car.  It  was  the  duty  of  the  company 
to  furnish  a  car  which  would  protect  the 
goods  from  the  elements.  The  defense 
set  up  in  answer  is  in  effect  that  Ball 
Brothers,  by  ordinary  care,  could  have 
known  that  the  car  was  defective;  but 
it  is  not  shown  in  the  answer  that  Ball 
Brothers  selected  the  car  or  assumed  to 
be  responsible  for  its  condition.  There 
are  cases  holding  that,  where  the  shipper 
selects  the  car  himself,  trusting  to  his 
own  judgment,  the  railroad  company  is 
not  responsible,  if  he  selects  a  car  that 
is  insufficient;  but  that  is  not  this  case. 
It  is  not  alleged  that  Ball  Brothers  se- 
lected the  car;  nor  is  it  alleged  that  the 
car  was  not  delivered  to  Ball  Brothers 
for  the  purpose  of  the  cans  being  loaded 
upon  it.  In  Harris  v.  Northern  Indiana 
R.  Co.  (1859)  20  N.  Y.  232,  the  shipper 
selected  the  car  himself.  In  Densmore 
Commission  Co.  v.  Duluth,  S.  S.  &  A.  R. 
Co.  (1899)  101  Wis.  563,  77  N.  W.  904, 
the  shipper  fixed  the  car  to  suit  himself. 
In  Frohlich  v.  Pennsylvania  Co.  (1904) 
138  Mich.  116,  110  Am.  St.  Rep.  310,  101 
N.  W.  223,  4  Ann.  Cas.  1140,  the  ship- 
per had  supervision  of  the  loading,  with 
power  to  reject  any  car  unfit  for  loading 
glass,  and  kept  inspectors  whose  duty  it 
was  to  select  and  insp^f  the  cars  before 
the  glass  was  loaded.  In  these  cases  the 
railroad  company  was  held  not  liable  for 
any  defect  in  the  car.    But,  ordinarily, 
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to  release  the  carrier  from  his  common- 
law  liability,  there  must  be  a  distinct 
agreement  by  the  plaintiff  to  assume  the 
risk  of  the  sufficiency  of  the  car,  or 
facts  must  be  shown  warranting  the 
conclusion  that  he  did  not  leave  this 
matter  for  the  carrier  to  determine,  but 
assumed  to  determine  it  himself.  Pratt 
V.  Ogdensburg  &  L.  C.  R.  Co.  (1869)  102 
Maaa.  557.  It  was  not  the  duty  of  Ball 
Brothers  to  inspect  the  car,  or  to  exer- 
cise care  to  know  whether  it  was  in  con- 
dition for  the  goods  to  be  shipped  in  it; 
but  they  had  a  right  to  put  the  goods 
in  the  car  assuming  that  the  railroad 
company  would  not  have  directed  tins 
to  be  done  unless  the  car  was  suitable. 
It  is  not  charged  that  Ball  Brothers  were 
not  authorized  to  place  the  cans  in  the 
car.  The  fact  that  it  was  done  without 
the  defendant's  knowledge  or  consent 
does  not  show  that  the  initial  carrier 
did  not  authorize  it,  and  it  was  the  duty 
of  the  defendant  to  keep  the  ^ods  safe* 
ly  after  it  received  them.*' 

In  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
N.  K.  Fairbanks  &  Co.  (1898)  33  C.  C.  A. 
611,  62  U.  S.  App.  231,  90  Ped.  467,  the 
court  said :  ''It  is  next  ui^ed  that  the 
plaintiff  in  error  was  relieved  from 
the  rigid  rule  of  the  common  law  which 
makes  it  an  insurer  against  any  loss 
not  due  to  an  aet  of  God  or  the  public 
enemy,  by  reason  of  the  fact  that  this 
loss  was  due  to  a  defective  axle  in  one 
of  the  tank  cars  in  which  this  oil  was  be- 
ing carried,  and  that  that  car,  as  well  as 
the  others  in  which  this  oil  was  being 
transported,  was  'selected'  by  the  ship- 
per, the  Southern  Cotton-Seed  Oil  Com- 
pany. Precisely  what  is  implied  by  the 
term  'selected'  is  not  clear.  Certain  it 
is  that  there  is  no  evidence^  that  these 
tank  cars  were  ever  inspected  or  ap- 
proved by  the  shipper.  Nor  is  it  to  be 
conceded  that  the  carrier  could  avoid  re- 
sponsibility as  a  carrier  by  devolving 
upon  the  shipper  the  duty  of  inspecting 
or  selecting  the  cars  in  which  his  goo^ 
are  to  be  shipped.  The  duty  of  the  car- 
rier is  to  furnish  fit  and  suitable  cars 
for  the  carriage  of  goods.  Louisville  & 
N.  R.  Co.  V.  Dies  (1892)  91  Tenn.  177, 
30  Am.  St.  Rep.  871,  18  S.  W.  266 ;  Chi- 
cago &  A.  R.  Co.  V.  Davis  (1895)  159 
111.  53,  50  Am.  St.  Rep.  143,  42  N.  E. 
382." 

b.  As  applied  to  live  stoch. 

The  fact  that  the  shipper  accepts  an 
unsafe  car  and  loads  live  stock  thereon 
for  shipment  does  not  estop  him  from 
recovering  for  injury  to  the  animals  due 
to  the  unsafe  condition  of  the  car.  St. 
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Louis,  I.  M.  &  S.  R.  Co.  v.  Lesser  (1885) 
46  Ark.  236;  Union  P.  R.  Co.  v.  Rainey 
(1893)  19  Colo.  225,  34  Pac.  086;  Potts 
V.  Wabash,  St.  L.  &  P.  R.  Co.  (1885) 
17  Mo.  App.  394;  Brown  v.  Wabash,  St. 
L.  &  P.  R.  Co.  (1885)  18  Mo.  App.  568; 
Jones  V.  St.  Louis  &  S.  P.  R.  Co.  (1905) 
150  Mo.  App.  232,  91  S.  W.  158 ;  Fuller 
V.  Chicago  &  N.  W.  R.  Co.  (1916)  99 
Nel.  611,  157  N.  W.  332,  reversing  on 
rehearing  (1915)  98  Neb.  727,  154  N.  W. 
261 ;  Ogdensburg  &  L.  C.  R.  Co.  v.  Pratt 
(1875)  49  How.  Pr.  (N.  Y.)  84;  Welsh 
V.  Pittsburg,  Ft.  W.  &  C.  R.  Co.  (1869) 
10  Ohio  St.  65,  75  Am.  Dec.  490;  Wal- 
lingford  v.  Columbia  ft  G.  R.  Co.  (1887) 
26  S.  0.  258,  2  S.  E.  19;  Berry  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1910)  24  8.  D. 
611,  124  N.  W.  859;  Louisville  &  N.  R. 
Co.  v.  Dies  (1892)  91  Tenn.  177,  30  Am. 
St.  Rep.  871, 18  S.  W.  266 ;  San  Antonio 
&  A.  P.  R.  Co.  V.  Dolan  (1905)  —  Tex. 
Civ.  App.  —,  85  S.  W.  302;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Cunningham  (1908)  51 
Tex.  Civ.  App.  368,  113  S.  W.  767;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Roger  (1914)  —  Tex. 
Civ.  App.  —,  169  S.  W.  1093;  Ogdens- 
burg &  L.  C.  R.  Co.  V.  PrAtt  (1875)  22 
Wall.  (U.  S.)  123,  22  L.  ed.  827. 

While  the  proposition  just  stated  rep- 
resents correctly  the  holding  in  the  cases 
cited,  many  courts,  and  perhaps  the 
courts  that  rendered  these  decisions, 
make,  when  the  facts  require  it,  an  ex- 
ception of  cases  in  which  the  defect  was 
openly  apparent  to  the  shipper,  but  un- 
known to  the  carrier.  Where  such  is  the 
case  many  courts  refuse  to  apply  this 
rule. 

It  has  been  held  that  where  the  ship- 
per's employee  knew  that  the  pin  and 
chain  for  fastening  the  door  of  the  car 
in  which  he  had  loaded  plaintiff's  cattle 
were  gone,  and  nailed  up  the  door  as 
best  he  could,  thinking  that  he  had  it 
secure,  and  said  nothing  to  the  carrier's 
agent  about  it,  the  carrier  was  not  liable 
for  the  loss  occasioned  by  the  escape  of 
the  cattle  through  the  opening  when  the 
door  was  jarred  loose  and  fell  off  after 
the  train  had  started.  Betts  v.  Farmers' 
Loan  &  T.  Co.  (1866)  21  Wis.  81,  91  Am. 
Dec.  460. 

And  in  Harris  v.  Northern' Indiana  R. 
Co.  (1859)  20  N.  Y.  232,  the  court  said : 
"I  do  not  intend  to  say  that  it  is  incum- 
bent upon  the  company  to  point  out  such 
defects  as  are  palpable,  and  which  could 
not  well  be  overlooked  without  some  de- 
gree of  negligence ;  but  I  do  hold  that,  if 
the  vehicles  selected  have  defects  which 
are  not  pointed  out,  it  is  incumbent  upon 
the  company  to  prove  affirmatively  that 
they  were  open,  visible,  and  apparent. 
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In  the  present  case  the  defects  were  two- 
fold: fii*st,  the  low  crosspieces,  and, 
second,  the  projecting  staples.  In  re- 
gard to  the  crosspieces;  it  is  easy  to  see 
that  the  defect  must  have  heen  so  pal- 
pable to  an  experienced  man — as  we 
may,  perhaps,  presume  the  plaintiff  Dus- 
enbury  to  have  been — that  he  could  hard- 
ly fail,  with  ordinary  vigilance,  to  dis- 
cover it.  Not  so,  however,  with  respect 
to  the  staples.  They  were  upon  the  in- 
terior of  the  cars  or  racks.  It  does  not 
appear  that  Dusenbury  entered  them. 
He  was  not  bound  to  do  so.  He  had  a 
right  to  presume  that  the  company 
would  not  offer  him  cars  which  had  pro- 
jecting spikes  or  irons  of  any  kind  which 
would  tear  or  bruise  the  flesh  of  the 
cattle.  He  may,  it  is  true,  have  known 
all  about  these  staples;  but  it  rested 
with  the  company  to  show  this,  or  at 
least  such  circumstances  as  would  just- 
ly chaise  him  with  such  knowledge;  and 
they  offered  no  proof  on  the  subject. 
That  it  was  an  improper  mode  of  con- 
structing the  cars  is  virtually  conceded 
by  the  company,  by  their  subsequently 
removing  the  staples  in  question.'' 

Where  a  common  carrier  furnished  for 
the  shipment  of  some  valuable  horses, 
a  car  having  some  windows  broken  and 
doors  so  warped  that  they  would  not 
close  tightly,  and  a  cold  wind  entered 
the  car  through  the  cracks  producing 
pneumonia  in  several  of  the  horses,  and 
the  carrier  set  up  contributory  negli- 
gence on  the  part  of  the  shipper,  the 
court  in  Blair  v.  Wells,  F.  &  Co.  (1912) 
155  Iowa,  190,  135  N.  W.  615,  said :  "It 
is  the  further  claim  of  the  appellant  that 
the  defects,  if  any,  in  the  car,  must  have 
been  visible  while  still  at  Kansas  City, 
and  that  plaintiffs  were  negligent  in  not 
demanding  the  needed  repairs  before 
leaving  that  place.  Evidence  was  also 
offered  in  defense  that  plaintiffs  were 
there  asked  if  they  did  not  wish  the  de- 
fects in,  the  car  doors  attended  to,  but 
declined,  saying  the  car  was  all  right; 
but  this  is  denied,  and  its  truth  was  for 
the  jury  to  determine.  When  a  carrier 
undertakes  to  furnish  a  car  for  a  par- 
ticular service,  it  is  in  duty  bound  to 
supply  one  which  is  free  from  substan- 
tial defects  unfitting  it  for  the  reason- 
ably safe  carriage  of  the  proposed 
freight,  and  while  the  shipper  cannot 
shut  his  eves  to  the  clear  and  manifest 
unfitness  of  the  car  tendered  him,  he  is 
under  no  legal  obligation  to  closely  in- 
spect it.  In  other  words,  he  is  entitled 
to  assume,  under  all  ordinary  circum- 
stances, that  the  carrier  has  performed 

its  legal  duty,  and  that  the  car  is  rea- 
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sonably  well  adapted  to  the  purpose  for 
which  it  is  ordered.  If,  as  plaintiffs  tes- 
tify, comparatively  mild  weather  pre- 
vailed from  the  time  the  horses  were 
loaded  until  after  they  left  Kansas  City, 
and  by  reason  thereof  the  unsuitableness 
of  the  car  to  properly  protect  the  horses 
did  not  become  at  once  apparent  to 
them,  we  are  not  prepared  to  say  that 
they  used  the  car  so  furnished  at  their 
own  peril,  or  that  failure  to  inake  com- 
plaint at  Kansas  City  operates  as  a 
waiver  or  estoppel  against  their  right  to 
maintain  this  action.  In  short,  as  a  gen- 
eral proposition,  the  question  of  con- 
tributory negligence  is  purely  one  of 
fact  with  which  the  court  will  not  inter- 
fere except  by  way  of  pertinent  instruc- 
tions to  the  jury,  and  we  find  nothing 
in  the  case  making  it  an  exception  to 
that  rule." 
In  Union  P.  R.  Co.  v.  Bainey  (1893) 

19  Oolo.  225,  34  Pac.  986,  where  the  com- 
mon carrier  fui-nished  a  car  for  the  ship- 
ment of  horses,  and  the  slats  on  the 
sides  of  the  car  were  so  far  apart  that 
some  of  the  horses  got  their  feet  through 
the  cracks  and  were  thrown  and 
trampled  on  by  the  others,  the  court 
said:  "A  common  carrier  is  bound  to 
furnish  suitable  vehicles  for  the  trans- 
portation of  such  freight  as  he  under- 
takes to  carry,  and  if  he  fails  to  do  this, 
and  injury  results  from  such  failure,  he 
is  liable.  It  has  been  said,  however, 
that  when  the  shipper  assists  in  loading 
live  stock  of  his  own  without  objection 
to  the  car  at  the  time,  he  cannot  after- 
wards recover  for  an  injury  resulting 
from  a  defect  in  the  car  apparent  to 
him.  Rorer,  Railroads,  p.  1307.  In  sup- 
port of  the  text  the  author  cites  Betts 
v.  Farmer*'  Loan  &  T.  Co.  (1866)  21 
Wis.  81,  91  Am.  Dec.  460;  Chicago  &  N. 
W.  R.  Co.  V.  Van  Dresar  (1868)  22  Wia. 
511;  Ohio  &  M.  R.  Co.  v.  Dunbar  (1858) 

20  HI.  623,  71  Am.  Dec.  291;  East  Ten- 
nessee &  G.  R.  Co.  V.  Whittle  (1859)  27 
Ga.  535,  73  Am.  Dec.  741.  The  conclu- 
sions reached  in  all  the  above  cases  are 
based,  to  a  large  extent,  upon  the  hold- 
ing of  the  courts  in  the  particular  states 
that  railroad  companies  are  not  common 
carriers  of  live  stock,  or  that  the  obli- 
gation of  the  common  carrier  did  not 
rest  upon  the  company  in  the  particular 
case  before  the  court.  Aside  from  this, 
in  Betts  v.  Farmers'  Loan  &  T.  Co. 
(Wis.)  supra,  the  negligence  complained 
of  consisted  in  the  unsafe  condition  of 
the  door  of  the  car,  containing  the  ani- 
mals. The  owner  himself,  having  loaded 
the  car,  knew  of  the  condition  of  the 
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door,  and  did  not  inform  the  company, 
which  was  ignorant  of  the  fact.  Under 
these  circumstances  it  was  held  that 
the  owner  could  not  recover  for  injuries 
receired  by  the  cattle  in  escaping  from 
the  ear  in  consequences  of  such  defects." 

But  where  the  defect  is  not  obvious  to 
one  who  is  not  an  etpert  inspector,  and 
is  not  discovered  by  the  shipper,  but 
could  have  been  discovered  by  a  careful 
inspection  by  the  carrier,  the  shipper  is 
not  estopped  by  the  fact  that  he  inspect- 
ed the  car  and  thought  it  fit  for  the  ship- 
ment of  his  stock.  Leonard  v. ,  Whit- 
<!omb  (1897)  95  Wis.  646,  70  N.  W.  817, 
20  Am.  Neg.  Bep.  476.  This  case  was 
€ited  and  followed  in  Nevius  v.  St.  Paul, 
M.  &  O.  R.  Co,  (1905)  124  Wis.  313,  109 
Am.  St.  Rep.  935,  102  N,  W.  489.  Com^ 
pare  with  Betts  v.  Farmers'  Loan  &  T. 
Co.  already  cited,  which  was  decided  by 
the  same  court. 

The  fact  that  the  shipper  accepted  an 
unsafe  car  and  loaded  his  live  stock 
thereon  for  shipment  does  not  estop  him 
for  recovering  for  injuries  to  the  ani- 
mals due  to  the  unsafe  condition  of  the 
car,  but  it  puts  upon  him  the  burden  of 
proving  that  the  car  was  unsafe.  West- 
ern R.  Co.  v.  Harwell  (1890)  91  Ala. 
340,  8  So.  649. 

Where  a  shipper  consented  to  the  ship- 
ment of  his  stock  in  a  box  oar  instead 
of  a  stock  car,  on  condition  that  its 
doors  were  left  open  and  slatted,  but  the 
carrier  loaded  the  stock  in  a  box  cax 
without  its  doors  being  open,  and  the 
injury  was  caused  by  lack  of  ventilation, 
the  carrier  was  held  not  to  be  released 
from  liability  by  the  fact  that  the  ship- 
per consented  to  use  the  box  car  with  its 
doors  open  and  slatted.  Kansas  City, 
M.  &  B.  R.  Co.  V.  Holland  (1890)  68 
Miss.  351,  8  So.  516.  On  liability  of  car- 
rier for  suffocation  of  live  stock,  see 
note  to  Kime  y.  Southern  R.  Co.  43 
L.R.A.(N.S.)  617. 

This  rule  was  applied  to  a  carload  of 

hogs  shipped  in  a  car  from  which  thiC 

door  had  been  removed  and  the  opened 

space  closed  by  nailing  boards  or  slats 

over  it  from  the  inside  of  the  car,  where 

the  lower  end  of  the  post  to  which  the 

boards  wjBre  nailed  was  decayed,  and  the 

lower  board,  which  was  6  inches  wide, 

had  fallen  off,  leaving  an  opening  large 

enough  for  the  hogs  to  escape  from  the 

ear,  and  eleven  hogs  were  missing  when 

their  destination  was  reached,  it  being 

supposed  that  the  eleven  hogs  escaped 

from    the    car    through    this    opening. 

Jones  V.  St.  Louis  &  S.  F.  R.  Co.  (1905) 

115  Mo.  App.  232,  91  S.  W.  158. 

In  Gulf,  C.  &  S.  P.  R.  Co.  v.  Cunning- 
L.RA.1917C. 


ham  (1908)  51  T«.  Civ.  App.  368,  113 
S.  W.  767,  the  court  said:  "The  court 
did  not  err,  as  complained  of  in  appel- 
lant's twenty-third  assignment  of  error, 
and  refusing  to  give  appellant's  special 
charge  No.  4,  to  the  effect  that  if  Cun- 
ningham knew  the  defective  condition 
of  the  car  before  loading  his  horses 
thereon,  and  that  they  would  necessarily 
receive  injuries  while  in  transit,  then,  as 
a  matter  of  law,  he  was  guilty  of  contrib- 
utory negligence  in  shipping  said  horses 
therein,  and  could  not  recover.  We 
think  appellees  are  correct  in  their  c'on- 
tention  that  the  railway  company  is 
bound  to  furnish  a  safe  and  suitable 
car  for  the  transportation  of  freight, 
and  is  not  relieved  from  liability  for  not 
so  doing,  even  if  the  shipper  examined 
the  car  and  did  not  object  to  its  fitness.'' 

IV,  Effect  of  sMpper'B  fumisJUng  the 

car. 

If  the  shipper  undertakes  to  furnish 
the  car  on  which  his  goods  are  shipped, 
the  carrier  is  not  liable  for  injury  to  or 
loss  of  goods  arising  solely  out  of  the 
condition  of  the  car.  Central  of  Geor- 
gia R.  Co.  V.  Chicago  Varnish  Co.  (1910) 
169  Ala.  287,  53  So.  832;  Jones  v.  St. 
Louis  &  S.  F.  R.  Co.  (1905)  115  Mo. 
App.  232,  91  S.  W.  158. 

r.  Effect  of  carrier's  leasing  defective 

car. 

The  fact  that  a  third  party  furnishes 
the  car  by  a  lease  or  otherwise  does  not 
relieve  the  carrier  from  liability  for  in- 
jury to  a  shipper's  goods  arising  out  of 
the  condition  of  the  car.  Central  of 
Georgia  R.  Co.  v.  Chicago  Varnish  Co. 
(1910)  169  Ala.  287,  53  So.  832. 

In  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
N.  K.  Fairbanks  &  Co.  (1898)  33  C.  C.  A. 
611,  62  U.  S.  App.  231,  90  Fed.  467,  the 
court  said:  "These  tank  cars  did  not 
belong  to  the  shipper.  They  were  owned 
by  a  company  called  the  'American  Cot- 
ton-Seed Oil  Company.'  Neither  were 
they  hired  by  the  shipper,  or  in  any 
sense  furnished  by  it.  The  evidence  is 
meager  upon  this  question.  It  is  only 
shown  that  these  and  other  like  cars 
were  owned  by  the  American  Cotton- 
Seed  Oil  Company,  and  that  that  com- 
pany furnished  them  to  railroad  com- 
panies, charging  the  usual  mileage  rate 
allowed  for  foreign  cars.  It  is  shown 
that  these  care  were  'delivered  to'  the 
plaintiff  in  error  at  Cincinnati,  April  15, 
1889,  and  that  that  company  'delivered' 
them  to  the  East  Tennessee,  Virginia,  & 
Georgia  Railway  Company  at  Chatta- 
nooga, April  21, 1889,  and  that  the  latter 
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company  Returned'  the  cars  to  the  plain- 
tiff in  error,  'loaded/  at  Chattanooga, 
May  5,  1889,  and  that  the  plaintiff  in 
error  paid  the  owner  of  the  cars  three 
fourths  of  a  cent  per  mile,  *for  the  use 
of  three  cars  running  over  its  road, 
transporting  this  oil.'  This  is  all  the 
proof  discoverable  which  bears  upon  this 
claim  that  the  shipper  'selected'  these 
cars.  We  see  nothing  in  the  facts  which 
distinguish  this  case  from  the  ordinary 
use  by  one  company  of  the  cars  of  an- 
other. The  responsibility  of  the  carrier 
is  the  same  whether  the  goods  be  carried 
in  its  own  cars  or  those  of  another." 

Even  though  the  car  was  leased  from 
the  shipper,  the  carrier  is  liable  for  in- 
jury to  the  goods  caused  by  the  unsafe 
condition  of  the  car,  if  under  the  lease 
it  was  to  keep  the  car  in  repair  at  the 
cost  of  the  lessee.  Central  of  Georgia 
R.  Co.  V.  Chicago  Varnish  Co.  (Ala.) 
supra. 

But  if  plaintiff  selected  cars  from  an- 
other road,  sent  for  them,  and  refused 
to  use  the  defendant's  cars  for  the  ship- 
ment of  his  hogs,  and  the  hogs  escaped 
from  the  cars  during  their  transit  by 
reason  of  defects  in  the  car  door  fasten- 
ings, the  defendant  is  not  responsible,  if 
he  did  not  know  of  the  defects  when 
plaintiff  selected  the  car.  Dlinois  C.  R. 
Co.  V.  Hall  (1871)  58  lU-  409. 

F/.  Effect  of  contract  releasing  or  rc- 
ducing  carrier^s  Hahilita, 

The  validity  of  a  provision  in  a  car- 
rier's contract  imposing  the  responsibil- 
ity of  selecting  and  inspecting  ears  upon 
the  shipper  is  discussed  in  the  note  to 
Adams  v.  Colorado  &  S.  R.  Co.  36  L.R.A. 
(N.S.)  412.  As  there  shown,  such  stipu- 
lations are  generally  held  invalid.  But 
see  contra  Wilson  v.  New  York  C.  &  H. 
R.  R.  Co.  (1884)  97  N.  Y.  87,  cited  at 
page  415  of  that  note. 

In  an  early  Wisconsin  case  the  court 
apparently  made  an  exception  of  car- 
riers of  live  stock  in  the  application  of 
the  rule,  and  permitted  such  a  carrier  to 
contract  for  the  release  of  all  liability 
for  injuries  to  the  stock,  provided  such 
contract  is  based  upon  a  valid  consider- 
ation. Betts  V.  Farmers'  Loan  &  T.  Co. 
(1866)  21  Wis.  81,  91  Am.  Dec.  460. 
The  court  in  this  case  said :  "The  second 
and  third  instructions  asked  by  the 
counsel  for  the  company  should  have 
been  given  as  asked.  The  limitation  of 
the  liability  of  the  company  relates  ex- 
clusively to  live  stock  shipped  over  its 
road.  As  to  this  species  of  property  we 
think   it   competent   for   the  carrier   to 

contract  that  the  owner  shall  assume  all 
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risk  of  damage  or  injury  from  whatso- 
ever cause  happening  in  the  course  of 
transportation.  This  is  a  new  kind  of 
carrying,  and  such  as  was  almost  wholly 
unknown  before  railroads  came  into  use. 
It  is  attended  with  peculiar  risks  and 
responsibilities,  and  it  seems  very  rea- 
sonable that  the  carrier  should  be  at  lib- 
erty to  contract  as  he  pleases,  without 
regard  to  the  rules  of  the  common  law 
as  formerly  understood  and  applied  in 
some  of  the  cases.  It  is  more  than  doubt- 
ful whether  a  eommon  carrier  by  rail- 
road can  be  compelled  to  receive  such 
propel* ty  at  all  for  conveyance,  unless  by 
statute.  On  this  account  a  distinction 
seems  to  be  taken  in  several  of  the  £ng< 
lish  cases  between  this  and  other  kinds 
of  property;  and  we  think  it  is  well 
taken.  Carr  v.  Lancashire  &  Y.  R.  Co. 
(1852)  14  Eng.  L.  &  £q.  Rep.  340;  Chip- 
pendall  v.  Lancashire  &  Y.  R.  Co.  (1861) 
7  Eng.  L.  &  Eq.  Rep.  395;  Wise 
V.  Great  Western  R.  Co.  (1856)  36  Eng. 
L.  &  Eq.  Rep.  574;  Austin  v.  Manchester, 
S.  &  L.  R.  Co.  (1852)  11  Eng.  L.  &  £q. 
Rep.  506.  In  saying  that  we  think  the 
distinction  is  well  taken,  we  mean  no 
more  than  that  it  was  competent  for  the 
company,  by  express  contract,  to  linut 
its  liability  in  all  respects  with  refer^ice 
to  this  kind  of  property.  We  intimate 
no  opinion  as  to  whether  it  is  or  is  not 
competent  for  a  common  carrier  to  make 
similar  stipulations  with  regard  to  other 
kinds  of  property,  or  so  as  to  protect 
himself  against  loss  or  damage  arising 
from  his  own  negligence,  or  the  negli- 
gence or  omissions  of  his  agents  or  serv- 
ants." This  case  w^as  cited  and  followed 
in  Morrison  v.  Phillips  &  C.  Constr.  Co. 
(1878)  44  Wis.  406,  28  Am.  Rep.  599. 

But  the  authority  of  these  cases  is 
very  much  weakened,  if  the  cases  are  not 
actually  overruled,  by  Leonard  v.  Whit- 
comb  (1897)  96  Wis.  646,  70  N.  W.  817, 
20  Am.  Neg.  Rep.  476,  in  which  the 
floor  of  the  car  was  defective  and  the 
horses  broke  through.  The  court,  after 
reviewing  many  decisions,  said:  **From 
the  foregoing  we  deduce  the  following: 
It  is  the  duty  of  a  railroad  company,  as 
a  common  carrier  of  live  stock,  to  fur- 
nish suitable  cars  therefor,  o.n  reason- 
able notice  so  to  do  from  a  person  desir- 
ing to  transport  such  stock  over  its 
road;  that  this  duty  is  absolute,  and  a 
contract  exempting  it  from  liability  for 
damages  arising  from  unsuitableness  of 
cars  so  furnished,  attributable  to  a  fail- 
ure on  its  part  to  exercise  ordinary  care, 
is  void;  that  if  a  car  be  furnished  hav- 
ing defects  rendering  it  unsuitable, 
which  defects  are  not  obvious  or  such  as 
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may  be  presumed  that  an  inspection  by 
an  ordinary  person  will  bring  to  his 
knowledge,  and  yet  are  such  that  a  rea- 
sonably careful  inspection  by  a  person 
experienced  in  such  business  will  lead 
to  their  discovery,  an  inspection  and  ac- 
ceptance of  the  car  by  the  shipper  will 
not  save  the  carrier  harmless  from  dam- 
ages caused  by  such  defects,  unless  it  be 
shown  that  they  were  actually  pointed 
out  to  the  shipper,  and  that  he  accepted 
the  car  with  full  knowledge  of  their 
existence."  And  in  Nevius  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  (1905)  124  Wis. 
313,  109  Am.  St.  Rep.  935,  102  N.  W. 
489,  the  court  said :  "The  only  error  as- 
signed is  the  refusal  to  direct  a  verdict 
for  defendant.  That  is  supported  by 
contention  that  the  defect  in  the  oar  was 
so  open  and  obvious  that  plaintiff's  agent 
who  loaded  the  horses  must  be  conclu- 
sively presumed  to  have  known  of  it, 
and  so  knowingly  was  guilty  of  such 
contributory  negligence  as  to  preclude 
recovery;  also  that,  because  of  such 
knowledge,  plaintiff  was  bound  by  the 
stipulation  in  the  shipping  receipt  ac- 
cepting the  ear  and  assuming  any  risks 
from  its  condition.  The  efficacy  of  such 
stipulation  to  relieve  a  carrier  in  case  of 
negligence  in  supplying  unsuitable  cars 
is  well  established  by  our  decisions. 
Abrams  v.  Milwaukee,  L.  S.  &  TV.  R. 
Co.  (1894)  87  Wis.  486,  41  Am.  St.  Rep. 
55,  58  N.  W.  780 ;  Loeser  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (1896)  94  WU.  571,  69 
N.  W.  372;  Leonard  v.  Whitcomb  (1897) 
95  Wis.  646,  70  N.  W.  817,  2  Am.  Neg. 
Rep.  476.  We  need  not  discuss  it.  It 
suffices  for  the  present  ease  to  say  that 
we  cannot  agree  with  appellant's  conten- 
tion that  plaintiff's  agent  must  be  pre- 
sumed to  have  known  of  the  defect  in 
the  car.  That  consisted  of  an  old  break 
of  longitudinal  boards  such  as  to  leave  a 
hole  near  the  car  door  about  3  feet  long 
and  6  to  7  inches  wide.  The  agent  testi- 
fied he  had  no  opportunity  to  inspect 
the  car,  as  he  had  to  load  the  horses  in 
a  hurry  while  the  train  was  waiting,  and 
that  he  had  no  knowledge  of  such  or  any 
defect.  It  does  not  appear  whether  the 
pieces  of  boards  whose  absence  caused 
the  hole  were  wholly  displaced  at  the 
time  of  loading,  nor  that  the  horses  were 
loaded  on  that  side  of  the  car,  nor  that 
the  car  was  so  situated  that  the  side 
opposite  from  the  loading  chute  was  ac- 
cessible for  inspection.  With  such  facts 
it  surely  is  not  beyond  reason  to  credit 
the  agent's  denial  of  knowledge,  or  to 
hold  such  ignorance  consistent  with  ordi- 
nary care.  Hence  those  questions  were 
uroperlv  for  the  jury.  Since  they  have 
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been  resolved  in  favor  of  plaintiff,  we 
need  not  consider  whether  a  di^erent 
finding  would  have  constituted  a  de- 
fense." 

And  the  court  in  Lake  Erie  &  W.  R. 
Co.  v..  Holland  (1903)  162  Ind.  406,  63 
L.R.A.  948,  69  N.  E.  138,  apparently  set 
up  a  high  standard  as  to  the  burden  of 
proof  required  by  the  plaintiff  if  he 
would  avoid  the  effect  of  a  special  eon- 
tract,  since  it  appears  to  require  that 
the  defect  in  the  car  be  a  latent  or  hid- 
den one  that  escaped  the  notice  of  the 
shipper,  and  that  the  carrier  have 
knowledge  of  the  defect.  But  since,  in 
the  case  before  the  court,  the  declara- 
tion met  these  requirements  and  it  was 
attacked  by  demurrer,  perhaps  the  high 
standard  is  more  apparent  than  real. 
The  court  said:  If,  as  averred,  appel- 
lants knew,  at  the  time,  the  car  selected 
was  unsound  and  unsafe,  and  appellee 
failed  to  discover  such  unsoundness  by 
reason  of  the  defects  being  hidden,  and 
the  car  appeared  to  him  to  be  sound  and 
safe,  and  he  believed  it  to  be  so,  his 
proof  of  these  facts  would  charge  appel- 
lants with  the  damages  accruing  there- 
from. Freeing  themselves  by  contract 
from  their  usual  common-law  duties  did 
not  change  the  true  character  of  their 
employment.  They  were  public  carriers 
still.  Liverpool  &  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  (The  Montana)  (1888) 
129  U.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct. 
Rep.  469;  Terre  Haute  &  L.  R.  Co.  v. 
Sherwood  (1892)  132  Ind.  129, 17  L.R.A. 
339,  32  Am.  St.  Rep.  239,  31  N.  E.  78L 
And  having  accepted  appellee's  money 
for  the  transportation  of  his  horses  to 
Indianapolis,  they  were  bound  to  furnish 
a  car  suitable  for  the  purpose.  With  the 
knowledge  that  the  car  was  unfit  and  un- 
safe, they  could  not  rest  upon  appellees' 
agreement,  induced  by  safe,  but  false, 
appearances^  to  take  the  risk.  The  du^y 
to  furnish  a  proper  car  rested  upon  the 
carrier,  and  not  upon  the  shipper;  and 
-the  failure  to  discharge  this  duty  was 
nsgligence,  from  the  consequences  of 
which  the  carrier  is  not  permitted  to 
free  itself  by  contract  or  otherwise.  In- 
surance Co.  of  N.  A.  V.  Lake  Erie  &  W. 
R.  Co.  (1899)  152  Ind,  333,  53  N.  E.  382; 
Ogdensburg  &  L.  C.  R.  Co,  v.  Pratt 
(1874)  22  Wall.  (XJ.  S.)  123,  22  L  ed. 
827;  Chicago  &  A.  R.  Co.  v.  Davis  (1895) 
159  m.  53,  50  Am.  St.  Rep.  143,  42  N.  E. 
382;  Western  R.  Co.  v.  Harwell  (1890) 
91  Ala.  340,  8  So.  649.  Furthermore,  it 
is  alleged  that  the  floor  of  the  car,  by 
reason  of  being  decayed,  weak,  and  un- 
sound, and  known  to  be  so  by  appellants, 
broke,  and  the  horses  were  injured  by 
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stepping  through  the  hole.  If  this  was 
the  cause  of  their  injury, — and  it  is  so 
admitted  by  demurrer, — then  the  ani- 
mals were  not  injured  for  want  of  feed, 
water,  or  care  in  transit,  which  appellee 
agreed  to  bestow,  and  appellants  would 
be  liable  for  their  negligence  in  furnish- 
ing an  unfit  car.  Terre  Haute  &  L.  R. 
Co.  V.  Sherwood  (Ind.)  supra." 

However,  most  courts  have,  in  the  ap- 
plication of  the  general  rule  as  stated, 
quite  generally  held  the  carrier  to  his 
ordinary  common-law  liability  in  spite 
of  the  special  contract. 

Thus,  a  special  contract  limiting  the 
liability  of  a  common  carrier  to  losses 
occurring  on  its  own  road  will  not  re- 
lease it  from  liability  for  the  value  of 
hogs  that  escaped  from  a  car  furnished 
by  it  by  reason  of  defects  in  the  car, 
even  though  the  escape  took  place  on  the 
road  of  a  connecting  carrier.  Indian- 
apolis, B.  &  W.  R.  Co.  V.  Strain  (1876) 
81  HI.  604.  The  court  said:  ^'Sundry 
legal  questions  have  been  discussed  by 
counsel  as  being  supposed  to  arise  under 
the  provisions  of  the  special  contract, 
which  we  do  not  deem  it  necessary  to 
consider,  as  it  is  conceded  by  appellant's 
counsel  that,  under  the  contract,  the  com- 
pany is  responsible  for  its  own  negli- 
gence, and  we  think  there  is  enough  in 
the  evidence  to  maintain  the  judgment 
on  the  ground  of  such  negligence." 

And  in  Rooth  v.  Northeastern  R.  Co. 
(1867)  L.  R.  2  Exch.  (Bug.)  173,  it  was 
held  that  a  shipping  contract  is  unrea- 
sonable which  reads :  "The  owner  under- 
takes all  risk  of  loading,  unloading,  and 
carriage,  whether  arising  from  the  neg- 
ligence or  default  of  the  company  or 
their  servants  or  from  defect  or  imper- 
fections of  the  station,  platform,  or 
other  places  of  loading  or  unloading,  or 
of  the  carriage  in  which  they  may  be 
loaded  or  conveyed,  or  from  any  other 
cause  whatever.  The  company  will  grant 
free  passes  to  persons  having  the  care 
of  live  stock,  as  an  inducement  to* 
owners  to  send  proper  persons  with,  and 
to  take  charge  of,  them."  And  it  was 
held  that  the  fact  that  the  shipper  ac- 
cepted the  free  pass  and  accompanied 
the  shipment  as  provided  for  under  the 
last  clause  in  the  contract  did  not  re- 
lieve the  contract  of  its  unreasonable- 
ness. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Roger 

(1914)  —  Tex.  Civ.  App.  — ,  169  S.  W. 

1093,  the  court  said :    "It  will  be  noticed 

that  the  contract  requires  the  shipper  to 

see  that  the  cars  are  securely  fastened, 

carefully  inspected,  and  to  examine  the 

same  and  report  any  defect  to  the  sta- 
L.R.A.1937C. 


tion  agent  in  writing.  In  this  case  the 
appellant  railway  companies  plead  that^ 
if  the  cattle  escaped  fi'om  the  cars  after 
being  loaded  on  account  of  the  defect  bf 
the  car  or  cars  existing  at  the  time  they 
were  loaded,  under  the  provisions  of  the 
contract  the  railway  companies  were  not 
liable.  There  is  evidence  which  would 
authorize  the  jury  to  find  that  the  four- 
teen head  of  cattle  escaped  from  the 
cars  while  the  cars  were  standing  on  the 
transfer  track  of  the  Abilene  Southern 
Railway  Company  at  Tuscola,  or  be- 
tween that  point  and  Abilene.  It  is 
shown  that  the  car  doors  of  one  or  two 
of  the  cars  were  out  of  repair,  and  not 
properly  fastened  at  Abilene,  from  which 
cattle  could  have  escaped.  It  is  the 
duty  of  the  railroad  company  to  fumisb 
a  car  suitable  to  transport  the  cattle,  and 
it  cannot  shield  itself  by  proving  that 
the  shipper  was  to  examine  the  car  as 
to  its  fitness  to  transport  this  property." 
The  court  in  Berry  y.  Chicago,  M.  & 
St.  P.  R.  Co.  (1910)  24  8.  D.  611,  124 
N.  W.  859,  said:  "Defendant  also  con- 
tends that  the  instruction  was  not  ap- 
plicable to  the  evidence  in  this  case,  for 
the  reason  that  the  contract  under  which 
the  horses  were  shipped  provided  that 
plaintiff  had  seen  and  accepted  the  cars 
in  which  said  horses  were  shipped.  The 
plaintiff  testified  that  the  timbers  and 
slats  of  the  broken  car  were  rotten  and 
decayed,  and  that  such  rotten  and  de- 
cayed condition  of  the  car  was  covered 
over  with  paint,  so  that  the  unsound 
condition  could  not  be  determined  by  in- 
spection. But  we  are  of  the  opinion  that 
this  position  is  not  tenable.  Section  508^ 
Hutchinson  on  Carriers,  reads  as  fol- 
lows: 'As  we  have  seen,  the  duty  of 
furnishing  suitable  vehicles  rests  upon 
the  carrier,  and  not  upon  the  shipper, 
and  the  failure  to  discharge  this  duty 
is  negligence  from  the  consequences  of 
which  the  carrier  is  not  permitted  to 
free  himself  by  a  stipulation  in  the  bill 
of  lading  which  devolves  upon  the  ship- 
per the  duty  of  selecting  vehicles  which 
are  suitable.  Such  a  stipulation  is  void, 
as  an  attempt  by  the  carrier  to  limit  his 
liability  against  his  own  negligence  in 
providing  defective  vehicles.  But  if  the 
shipper  freely  and  voluntarily  chooses 
not  to  rely  upon  this  absolute  duty  to 
furnish  suitable  vehicles,  and  takes  upon 
himself  for  a  sufficient  consideration,  in 
the  form  of  a  reduced  rate  or  otherwise, 
the  duty  of  selecting  vehicles  which  are 
suita1)le  for  the  goods  he  intends  to  have 
carried,  he  cannot  hold  the  carriers  liable 
for  injuries  arising  from  such  patent 
defects  as  he  ought  to  have  discovered 
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in  his  examination  of  the  vehicles.  Bnt 
as  to  those  defects  which  are  not  such 
that  an  ordinary  inspection  hy  the  ship- 
per would  bring  them  to  his  attention, 
and  yet  are  such  that  a  reasonably  care- 
ful inspection  by  a  person  experienced 
in  such  business  would  lead  to  their  de- 
tection, an  inspection  and  acceptance  of 
the  vehicle  by  the  shipper  will  not  save 
the  carrier  harmless  from  damages  due 
to  such  defects,  unless  it  can  be  shown 
that  they  were  actually  pointed  out  to 
the  shipper,  and  that  he  accepted  the 
vehicle  with  full  knowledge  of  their 
existence.  The  burden  of  proof  in  a  case 
of  actual  selection  by  the  shipper  is  on 
the  shipper  to  prove  that  a  defect  was 
not  patent  when  he  examined  the  ve- 
hicle. Betts  V.  Chicago,  R.  I.  &  P.  R. 
Co.  (1894)  92  Iowa.  343,  26  L.R.A.  248, 
64  Am.  St.  Rep.  558,  60  N.  W.  623.'' 

In  Louisville  &  N.  R.  Co.  v.  Dies 
(1892)  91  Tenn.  177,  30  Am.  St.  Rep. 
871,  18  S.  W.  266,  the  court  said :  "If  a 
shipper  can  conclude  himself  by  his 
agreement  as  to  the  car  in  which  his 
freight  was  shipped,  he  could,  for  the 
same  reasons,  agree  as  to  the  suitable- 
ness and  safety  of  the  roadway,  engines, 
etc.  Such  a  contract  would  be  invalid, 
as  operating  to  cast  upon  the  shipper 
the  duty  of  inspecting  and  determining 
the  safety  and  suflftciency  of  the  means 
the  carrier  has  provided  for  the  dis- 
charge of  his  public  duties.  Its  neces- 
sary effect  would  be  to  release  it  from 
liability  for  its  own  negligence  in  fail- 
ing to  provide  safe  and  suitable  vehicles. 
The  effect  of  this  agreement,  as  evidence 
of  the  condition  of  the  car,  the  defect  re- 
lied on  being  quite  an  obvious  one,  if  it 
existed  at  all,  was  fully  covered  by  the 
charge  as  delivered;  and  the  charge  in 
this  respect  is  not  objected  to." 

The  fact  that  the  shipper  asked  for  a 
particular  type  of  car  for  the  shipment 
of  his  live  stock,  and  the  carrier  pro- 
cured it  from  another  road,  does  not  re- 
lease the  carrier  from  liability  for  in- 
jury to  the  stock  caused  by  a  defect  in 
the  car;  nor  does  it  enable  the  carrier 
to  relieve  itself  from  that  liability  by  a 
special  contract  with  the  shipper.    Ibid. 

In  McDaniel  v.  Chicago  &  N.  W.  R. 
Co.  (1868)  24  Iowa,  412,  the  decision  is 
based  upon  a  statute  that  expressly  pro- 
vided that  a  common  carrier's  liability 
cannot  be  lessened  by  a  special  contract, 
but  will  be  sustained  as  it  would  be  in 
the  absence  of  such  contract,  and  the 
question  was  as  to  what  law  governed 
the  case.  It  was  held  that  the  Iowa 
statute  was  controlling,  eince  the  con- 
tract was  made  in  Iowa  and  partly  per- 
L.R.A.1'.>17C. 


formed  there.  The  question  of  what  law 
governs  the  contract,  however,  is  not 
within  the  scope  of  the  present  note. 
On  that  question,  see  notes  to  Hughes  v. 
Pennsylvania  R.  Co.  63  L.R.A.  513,  and 
Southern  Exp.  Co.  v.  Gibbs,  18  L.K.A. 
(N.S.)  874.  It  may  be  mentioned  here, 
however,  that  those  notes  do  not  con- 
sider the  conflict  between  the  state  law 
and  the  Federal  law,  and  that  since  tho 
passage  of  the  Carmack  Amendment  to 
the  Hepburn  Act  most  of  the  questions 
that  arise  with  respect  to  interstate  ship- 
ments are  referred  to  the  Federal  law 
on  the  subject,  so  that  there  is  no  occa- 
sion to  choose  between  conflicting  state 
laws.  See  notes  to  Adams  Exp.  Co.  v. 
Croninger,  44  L.R.A.(N.S.)  257,  and 
Louisville  &  N.  R.  Co.  v.  Miller,  50 
L.R.A.(N.S.)  819. 

The  carrier  is  not  liable  for  the  death 
of  a  horse  where  "a  special  written  con- 
tract was  entered  into  between  a  steam- 
ship company  and  the  shipper  of  a  horse 
over  its  line,  whereby  it  was  agreed  by 
the  company  that  it  should  furnish  room 
on  the  steamship  for  the  horse  and  sup- 
ply it  with  water  on  the  passage,  and 
by  the  shipper  that  the  company  should 
be  in  no  manner  liable  for  any  accident 
that  should  happen  to  the  horse  on  board 
ship  by  reason  of  the  perils  of  the  sea, 
sickness,  disease,  or  any  other  unavoid- 
able cause  whatever,  and  further  that 
he  would  at  his  own  expense  provide 
stalls  and  food  during  the  voyage  and 
proper  grooms  to  take  sole  charge  of  the 
horse.  During  the  voyage  and  between 
ports  the  ship  encountered  a  violent 
hurricane,  and  by  reason  of  the  rolling 
and  pitching  of  the  ship  the  horse  was 
thrown  from  his  stall  and  killed.  No 
negligence  on  the  part  of  the  servants 
of  the  company  was  shown,  the  death  of 
the  horse  appearing  to  have  resulted 
from  the  violence  of  the  storm  or  from 
the  failure  to  provide  grooms  and  a 
proper  stall."  New  England  &  S.  S.  S. 
Co.  V.  Paige  (1899)  108  Oa.  296,  33  S. 
E.  969.  It  will  be  noted  that  the  defect 
was  in  the  stall,  which  was  built  by  the 
plaintiff,  for  which  the  carrier  merely 
furnished  room  on  the  steamer. 

In  Rhodes  v.  Tjouisville  Sc  N.  R.  Co. 
(1873)  9  Bush  (Ky.)  688,  where  a  ship- 
per, by  a  special  contract  based  upon-  a 
sufficient  consideration,  agreed  in  sub- 
stance to  assume  "all  injury,  loss,  or 
damage  which  might  be  occasioned  in 
certain  contingencies,  including  the  es- 
caping of  the  cattle,  and  possible  injury 
to  them  bj'^  fright  or  their  own  vicious- 
ness,  as  well  as  any  other  injury  which 
might  happen  to  them  incidental  to  rail- 
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road  traxLsportatioQi  not  caused  by  the 
fraud  or  s^ross  negligence  of  the  railroad 
company,  and  the  carrier  furnished  the 
car  for  the  shipment  of  the  cattle,  and 
some  of  them  escaped  in  consequence  of 
the  insufficiency  of  a  gate  by  which  the 
car  was  closed,  or  perhaps  were  thrown 
or  forced  out  of  the  car,  and  were  there- 
by injured,  one  of  them  fatally,  the  court 
said:  '^As  we  construe  the  contract,  it 
contains  no  stipulation  exonerating  the 
appellee  from  the  responsibility  for  dam- 
age resulting  from  a  failure  to  provide 
a  suitable  and  safe  car  for  the  carriage 
of  the  cattle,  considering  the  nature  and 
liability  of  such  live  freight  to  go  or  be 
thrown  or  forced  from  the  car  if  not 
sufficiently  protected  by  it.  Moreover, 
we  are  of  the  opinion  that  if  the  excep- 
tion in  the  agreement,  from  the  appel- 
lant's undertaking  with  reference  to  in- 
juries which  might  be  caused  by  the 
fraud  or  gross  negligence  of  the  appellee, 
could  be  construed  as  exempting  the  ap- 
pellee from  responsibility  for  all  negli- 
gence or  breaches  of  duty  as  a  common 
carrier,  except  those  arising  from  fraud 
or  amounting  to  gross  negligence,  we 
could  not,  in  view  of  the  law  governing 
the  duties  of  carriers,  especially  as  con- 
strued by  this  court  in  the  recent  case  of 
the  Louisville,  C.  &  L.  R.  Co.  v.  Hedger 
(1873)  9  Bush  (Ky.)  645,  15  Am.  Rep. 
740,  admit  the  right  of  the  appellee  to 
so  limit  its  responsibility  by  contract. 
Nor  can  we  admit  the  principle,  as  in 
effect  assumed  in  the  last  instruction  of 
the  court  that,  although  the  cattle  would 
not  have  gotten  off  the  car  or  been  in- 
jured if  the  car  had  not  been  an  in- 
sufficient and  unsuitable  one  for  their 
safe  transportation,  yet,  if  their  own 
restiveness  or  viciousness  contributed 
to  their  escaping,  tlie  appellee  was  not 
responsible  for  the  loss." 

In  Welsh  v.  Pittsburg,  Ft.  W.  &  C. 
R.  Co.  (1859)  10  Ohio  St.  65,  75  Am. 
Dec.  490,  the  court,  in  holding  that  a 
common  carrier  could  not  by  special  eon- 
tract  relieve  itself  of  liability  for  in- 
jury* to  live  stock  caused  by  defects  in 
its  cars,  said:  ^^The  agreed  statement  of 
facts  in  this  case  shows  clearly  that  the 
plaintiffs'  loss  was  occasioned  by  the  de- 
fective condition  of  the  doors  of  the 
stock  cars  in  which  the  cattle  were  con- 
veyed. The  doors  were  imperfect  and 
their  fastenings  broken,  in  consequence 
of  which  one  of  them  dropped  out,  in 
running  12  miles,  with  ordinary  and 
proper  care,  and  six  of  the  cattle  escaped 
or  were  lost.  Another  door,  thus  de- 
fective, dropped  out  soon  afterward,  and 
six  cattle  more  were  lost.  These  defects 
L.R.A.1917C. 


in  the  doors  and  their  fastenings  were 
well  known  to  both  the  parties  when  the 
cattle  were  loaded^  and  the  plaintiffs  ex- 
pressly agreed  to  assume  the  risks  arising 
therefrom.  The  petition  avers,  and  the 
answer  does  not  deny,  that  the  defendant 
was  a  common  carrier  of  live  stock.  In- 
dependent of  the  agreement  of  the  par- 
ties, there  can  be  no  doubt  that  the  de- 
fective and  broken  condition  of  the  car 
doors  would  constitute  gross  negligence 
on  the  part  of  the  carrier,  and  fix  the  lia- 
bility of  the  defendant.  But  if  the  con- 
tract be  valid,  it  is  equally  clear  that  the 
plaintiffs  have  no  legal  ground  of  com- 
plaint. Uence  the  question  is  directly 
made,  upon  the  validity  of  the  contract, 
Can  a  common  carrier  thus  exempt  him- 
self from  liability  for  his  own  negli- 
gence ?  .  .  .  The  facts  in  this  case,  as 
shown  by  the  agreed  statement,  strongly 
illustrate  the  impolicy  of  enforcing  such 
special  contracts.  The  plaintiffs  were, 
in  effect,  compelled  by  circumstances, 
and  as  a  choice  of  evils,  to  sign  the  con- 
tract upon  which  the  defendant  relies, 
and  thus,  at  the  moment  of  loading  their 
cattle,  to  take  upon  themselves  the  risk 
bf  defective  cars  and  broken  and  dilapi- 
dated doors,  which  the  defendant; 
through  its  agent,  had  previously  prom- 
ised them  to  have  repaired  and  made 
safe.  The  plaintiffs,  relying  upon  this 
promise,  had  brought  more  than  300  head 
of  cattle  to  the  station  of  Bucyrus,  10 
miles  from  home.  These  cattle  they  were 
doubtless  anxious  to  forward,  without 
delay,  to  their  place  of  destination.  The 
defendant  could,  under  the  circum- 
stances, and  therefore  did,  impose  upon 
them  such  conditions  of  risk  as  were 
alike  inconsistent  with  the  previous  un- 
derstanding of  the  parties,  and  with  the 
duty  resulting  from  the  public  employ- 
ment in  which  the  defendant  was  en- 
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In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Boger 
(1914)  —  Tex.  Civ.  App.  — ,  169  S.  W. 
1093,  the  court  said:  "If  the  appellee 
assumed  to  see  that  the  cars  were  prop- 
erly fastened  and  that  the  cars  were  suf- 
ficient for  the  voyage,  and  report  any  de- 
fect therein,  this  would  not  relieve  the 
appellant  of  its  duty  to  furnish  proper 
cars  or  exempt  it  from  its  common-law 
obligation,  and  if,  from  the  negligence  of 
the  agents  or  servants  of  appellants, 
proper  cars  were  not  furnished  or  se- 
curely fastened,  so  as  to  prevent  the  es- 
cape of  the  cattle,  this  provision  of  the 
contract  would  not  exempt  it  from  lia- 
bility. Allen  v.  Chicago  B.  &  Q.  R.  Co. 
(1908)  82  Neb.  726,  23  L.R.A.(N.S.)  278, 
118  N.  W.  655.    Appellee,  by  contract^ 
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was  only  required  to  examine  the  cars; 
he  "was  not  required  to  fasten  or  secure 
the  cars  by  contract.  His  failure  to  do 
so  would  not  relieve  appellant  from  its 
duty,  and  a  contract  so  relieving  the 
carrier  would  be  void  under  our  statute, 
and  in  so  far  as  the  contract  attempted 
to  exempt  the  appellant  from  damages 
occasioned  by  its  own  negligence,  it  is 
void  under  all  or  nearly  all  the  authori- 
ties/' 

In  Great  Western  R.  Co.  v.  Hawkins 
(1867)  18  Mich.  427,  "the  obligation  of 
the  company  to  furnish  suitable  cars 
under  or  notwithstanding  this  contract 
was  then  held  to  be  absolute  on  recep- 
tion of  the  property,  without  reference 
to  the  fitness  or  fidelity  of  agents  or 
officers,  subordinate  or  otherwise,  unless 
some  showing  was  made  that  the  plain- 
tiffs, with  proper  opportunities  of  ob- 
servation, and  with  notice  of  their  actual 
condition  assented  to  the  use  of  the  cars 
on  which  their  horses  were  shipped.  *1t 
was  held,  however,  that  the  particular 
contract  did  not  in  terms  cover  the  liabil- 
ity for  injury  due  to  defects  in  the  car." 

VII.  Liability  to  shipper  ii«  Jfettpeen  the 
initial  and  the  connecting  cannier. 

On  the  general  question  of  liability  of 
connecting  carrier  for  loss  beyond  its 
own  line,  see  note  to  Roy  v.  Chesapeake 
&  0.  R.  Co.  31  L.R.A.(N.S.)  1.  See 
page  81,  same  note,  for  cases  involving 
defective  cars.  Cases  involving  the  lia- 
bility of  the  initial  carrier  for  liability 
beyond  its  own  line  are  not  cited  in  this 
section  of  the  present  note. 

From  the  cases  cited  in  the  note  just 
referred  to,  it  appears  that  the  initial 
carrier,  or  the  one  that  furnished  the  de- 
fective car,  is  liable  for  injuries  caused 
by  the  defect,  even  though  the  injury 
does  not  occur  until  the  ear  and  ship- 
ment are  on  the  line  of  a  connecting  car- 
rier. So  it  would  appear  to  be  the  safer 
practice  to  bring  the  action  against  the 
carrier  that  actually  furnished  the  de- 
fective car,  since,  even  though  its  lia- 
bility depends  on  negligence  respecting 
the  condition  of  the  car,  it  would  ordin- 
arily be  easier  to  impute  negligence  to  it 
in  that  regard  than  to  the  connecting  car- 
rier. 

It  would,  seem,  therefore,  that  the 
plaintiff  in  Georor  B.  Higgins  &  Co.  v. 
Chicago,  B.  &  Q.  R.  Co.  ante,  507,  should 
have  brought  the  suit  against  the  in- 
itial carrier, — the  one  that  furnished  the 
«ar.  With  the  exception  that  the  suit  in 
Hunt  V.  Nutt  (18^)  —  Tex.  Civ.  App. 
— ,  27  S.  W.  1031,  was  so  brought,  the 

facts  in  the  two  eases  are  almost  identi- ' 
L.R.A.1917C. 


cal  and  the  carrier  was  held  to  be  liable. 
The  court  said:  "The  evidence  shows 
that  plaintiff  in  error  was  a  wholesale 
grain  dealer,  and  the  meal  was  never 
seen  by  him,  but  was  delivered  by  Troel, 
from  whom  he  bought  it,  to  the  railway 
company,  at  Seguin,  to  be  carried  to  Bee- 
ville.  The  meal  was  wholei^ome  and  in 
merchantable  condition  when  so  de- 
livered. When  Troel  applied  for  a  car 
in  which  to  ship  the  meal,^  he  told  the 
agent  for  what  purpose  he  wanted  it,  and 
was  told  by  the  agent  that  they  had  only 
one  car  at  Seguin  at  the  time,  and  that  he 
(Troel)  could  have  it  if  he  wanted  it. 
The  car  was  shown  to  Troel,  who  swept  it 
out,  and  placed  the  meal  in  it.  Lumber 
had  been  in  the  car,  and  there  was  some 
debris  from  the  lumber  in  it,  which  was 
swept  out.  The  car,  when  the  meal  was 
placed  in  it,  had  the  appearance  of  being 
clean,  and  no  bad  odors  were  noticed  by 
Troel  and  his  assistants  who  loaded  the 
car.  When  the  meal  reached  Beeville  it 
was  badly  damaged  by  being  impregnated 
by  some  substance  that  smelled  like 
ereos'ote  or  'sheep  dip.'  The  meal  cost 
$288,  which  was  paid  in  advance,  and  in 
its  damaged  condition  was  sold,  by  order 
of  plaintiff  in  error,  for  $194.15.  The 
car,  when  received  at  Beeville,  was  sealed 
as  it  was  when  it  was  shipped  from 
Seguin,  and  the  damage  must  have  arisen 
on  account  of  the  uncleanly  condition  of 
the  car.  No  other  supposition  is  reason- 
able, for  the  meal  was  injured  not  by 
anything  that  came  from  the  sides  of  the 
car  or  from  above,  but  from  the  floor. 
This  was  clearly  shown  by  the  fact  that 
the  greatest  damage  to  the  meal  was 
nearest  the  floor.  It  was  the  duty  of  the 
railroad  company  to  furnish  a  car  suit- 
able to  transport  the  meal,  and  it  can- 
not shield  itself  from  responsibility  by 
pleading  and  proving  that  the  shipper 
examined  the  car,  and  detemrined  as  to  its 
fitness  to  transport  his  property.  Gulf, 
C.  &  S.  P.  R.  Co.  V.  Trawick  (1891)  80 
Tex.  270, 15  S.  W.  568, 18  S.  W.  948.  The 
very  fact  that  the  agent  of  the  railway 
company  notified  the  shipper  that  he 
could  have  the  car  if  he  wanted  it  indi- 
cates that  he  knew  that  there  was  sfome- 
thing  wrong  about  the  car;  and,  whether 
he  did  or  not,  it  was  the  duty  of  the 
carrier  to  have  furnished  a  suitable  car. 
It  is  claimed  by  the  railway  company 
that  their  agent  did  not  inspect  the  car, 
or  assist  in  preparing  it  for  the  recep- 
tion of  the  meal.  It  was  his  duty  to  have 
done  so,  and  his  carelessness  cannot  be 
made  available  in  protecting  the  com- 
pany frbm  its  negligence  It  is  claimed, 
however,  that  the  railway  company  is 
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protected  from  liability  by  the  clause  re- 
stricting the  liability  to  its  own  line;  but 
we  are  of  the  opinion  that,  where  the 
damage  occurs  by  reason  of  the  negli- 
gence of  the  contracting  company  in 
furnishing  improper  cars  to  transport 
property,  the  question  of  what  line  the 
loss  occurred  upon  is  not  pertinent  or  im- 
portant. The  injury  was  caused  by  the 
uncleanly  car,  and  no  other  line  could 
possibly  be  responsible  for  the  condition 
of  the  car  and  the  resultant  damage.  If 
a  doubt  could  arise  from  the  evidence  as 
to  where  the  impurities  were  introduced 
into  the  car,  the  question  of  limited  lia- 
bility might  arise ;  but  there  is  no  contra- 
diction of  the  truth  that  the  substance 
with  which  the  meal  was  contaminated 
was  in  the  car  when  it  was  loaded.  Such 
being  the  case,  the  receiving  railway 
company,  and  it  alone,  was  responsible 
for  the  damages." 

A  carrier  is  liable  to  the  shipper  for 
injury  to  live  stock  supposed  to  be  due 
to  the  unsafe  condition  of  the  car  while 
in  its  possession,  although  the  car  was 
loaded  on  another  road  and  received  by 
it  without  unloading.  Western  R.  Co.  v. 
Harwell  (1890)  91  Ala.  340,  8  So.  649. 
In  this  case  it  was  held  that  the  defend- 
ant was  entitled  t'o  the  benefit  of  a  con- 
tract limiting  the  liability  to  injuries 
caused  by  the  carrier's  negligence,  but 
the  burden  of  proving  that  it  was  not 
negligent  was  held  to  be  on  the  carrier, 
it  not  being  clear  from  the  evidence  just 
what  caused  the  injury. 

Where  a  common  carrier  furnished 
for  the  shipment  of  some  valuable 
horses,  a  car  having  some  windows 
broken  and  doors  so  warped  that  they 
would  not  close  tightly,  and  a  cold  wind 
entered  the  car  through  the  cracks  pro- 
ducing pneumonia  in  several  of  the 
horses,  and  suit  was  not  brought  against 
the  initial  carrier,  but  against  the  con- 
necting carrier,  which  set  up  as  a  de- 
fense that  it  was  not  chargeable  with  the 
negligence  of  the  carrier  that  furnished 
the  car,  the  court  in  Blair  v.  Wells,  F.  & 
Co.  (1912)  155  Iowa,  190, 135  N.  W.  615, 
said :  "Without  taking  time  for  prelim- 
inary discussion,  and  assuming  for  the 
purposes  of  this  case  that  proof  of  de- 
fendant's negligence  was  essential  to  a 
recovery,  we  are  of  the  opinion  that 
under  all  the  evidences  the  question  was 
for  the  jury.  No  unprejudiced  person 
can  read  the  record,  even  as  made  by  the 
appellant's  abstract,  and  not  be  satisfied 
of  the  sufficiency  of  the  evidence  to  sup- 
port a  finding  that  the  car  in  which  the 
shipment  was  carried  was  in  a  condition 

unfitting  it  for  the  safe  transportation 
L.R.A.1917C. 


of  horses  over  a  long  distance  at  that 
season  of  the  year,  and  that  by  reason  of 
such  unfitness  the  horses  were  exposed 
to  the  effects  of  a  severe  snowstorm, 
bringing  an  debility  and  disease  from 
which  some  of  them  died  and  others  were 
more  or  less  injured.  It  is  true  that  the 
car  was  furnished  by  the  initial  carrier^ 
and  not  by  the  Wells  Fargo  Company, 
and  it  may  be  conceded  that  the  negli- 
gence in  this  particular  is  not  chargeable 
to  the  latter  company,  but  it  did  receive 
the  car  at  Kansas  City  and  made  use  of 
it  in  performing  its  own  undertaking  to 
carry  the  shipment  to  Los  Angeles.  Its 
own  agents,  or  some  of  them,  admit  hav- 
ing noticed  at  the  time  SK>me  of  the  de- 
fects in  the  car  of  which  plaintiffs  com- 
plain, and,  even  if  entirely  free  from 
responsibility  up  to  that  date,  yet,  in 
receiving  and  making  use  of  the  car,  and 
sending  it  forward  as  the  vehicle  of  the 
transportation  it  had  itself  undertaken 
to  furnish,  appellant  adopted  it  as  its 
own  and  became  answerable  to  the  plain- 
tiffs for  its  fitness.  There  was  evidence 
from  which  the  jury  could  find  that 
some  of  the  windows  and  deck  lights 
of  the  car  were  broken,  and  that  the 
doors  were  so  improperly  fitted  or 
so  out  of  repair  that  they  could  not 
be  effectually  closed;  that  through  these 
openings  the  storm  beat  and  snow  drift- 
ed upon  the  horses,  and  that  after  the 
storm  had  set  in,  revealing  the  de- 
ficiencies of  the  car,  plaintiffs  gave 
notice  to  the  defendant's  messenger 
on  the  train,  asking  that  said  con- 
ditions be  remedied,  but  that  no  aid  was 
afforded  until  they  arrived  at  Albuquer- 
que, where  two  of  the  animals  were  left 
because  of  their  sickness.  It  is  true  that 
much  of  this  testimony  is  the  subject  of 
dispute,  but  its  credibility  and  weight 
were  for  the  jury  alone.  Under  this  con- 
dition of  the  record,  the  court  cannot  in- 
terfere with  the  verdict  in  this  respect." 
In  Wallingford  v.  Columbia  &  G.  R. 
Co.  (1886)  26  S.  0.  258,  2  S.  E.  19,  the 
court  said:  "The  responsibility  of  a 
common  carrier  is  to  transport  safely 
and  securely,  which  includes,  as  to  rail- 
road common  carriers,  the  necessity  of 
having  safe  appliances,  ears,  machinery, 
etc.,  and  we  know  of  no  principle  of  law 
which  would  allow  them,  when  damage  is 
done  by  a  defective  car,  to  shield  them- 
selves upon  the  ground  that  said  car  be- 
longed to,  and  was  used  by,  another  com- 
pany. When  the  car  here  was  received 
by  the  defendant,  it  was  adopted  as  a 
part  of  defendant's  train,  and  defendant 
then  became  as  fully  responsible  for  its 
character,  etc.,  as  if  it  was  their  own 
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car.  It  would  be  a  very  dangerous  doc- 
trine, indeed,  to  say  that  because  one 
railroad  company  had  gone  through  with 
defective  and  dangerous  cars,  passenger 
coaches,  etc.,  without  damage,  that  there- 
fore an'other  company  using  said  defec- 
tive  car  with  damage  should  escape  lia- 
bility. The  case  of  Felder  v.  Columbia 
&  G.  R.  Co.  (1884)  21  S.  0.  35,  63  Am. 
Rep.  656,  relied  on  by  appellant,  has  no 
application  here,  as  we  conceive.  In 
that  ease- the  effort  was  to  make  the  de- 
fendant liable  as  a  joint  contractor  with 
a  connecting  line  (evidenced  by  the  sale 


of  a  through  ticket),  whereby  it  was 
sought  to  make  the  defendant  responsi- 
ble for  the  default  of  another.  B.ut  here 
the  effort  was  to  make  the  defendant  re- 
sponsible for  injury  done  on  its  own 
road,  resulting  from  its  own  negligence 
in  transporting  the  stock  in  a  dangerous 
car,  and  n'ot  for  the  negligence  of  an- 
other. We  do  not  think  that  the  fact 
that  the  car  in  question  was  an  Atlanta 
car  relieved  the  defendant,  and  therefore 
left  the  case  without  sufficient  testimony 
to  go  to  the  jury.*'  J.  W.  M. 


MISSISSIPPI   SUPREME   COURT. 

HUGH  BRANTON  et  al.,  Appta., 

V. 

B.  B.  BUCKLEY  et  al. 
(99  Miss.   116,   64   So.   850.) 

Wtll  —  devise  of  remainder  to  class  ^ 

time  for  vesting. 

A  devise  after  the  termination  of  a  life 
estate,  of  property  to  be  divided  share  and 
share  alike  among  teatator^s  brothers  and 
siatersi  vests  at  testator's  death,  so  that 
the  shares  of  those  who  die  before  the  life 
tenant  will  devolve  upon  their  appropriate 
representatives. 
For  other  ca^es,  8ee  Wills,  III.  g,  a,  in  Dig, 

(April  24,  1911.) 

APPEAL  by  complainants  from  a  decree 
of  the  Chancery  Court  for  Jefferson 
Davis  County  dismissing  a  bill  filed  to  es- 
tablish the  claim  of  appellants  to  an  in- 
terest in,  and  praying  for  a  partition  of, 
certain  land.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mounger  &  Mounger  for  ap- 
pellants. 

Messrs.  J.  C.  Carlton  and  Cassidy  A 
Butler  for  appellees. 

Smith,  J.,  delivered  the  opinion  of  the 
court : 

Appellants,  the  heirs  at  law  of  Emily  B. 
Ferrell,  deceased,  formerly  Emily  B.  Wylie, 
filed  their  bill  in  the  court  below  to  estab- 

Xote.  —  The  principles  governing  the  vest- 
ing of  a  bequest  or  devise  to  a  class,  to  take 
effect  at  the  termination  of  a  preceding 
estate,  are  discussed  in  a  note  in. 33  L.R.A. 
(N.S.)  1,  which,  although  it  does  not  com- 
prehend cases  in  which,  as  in  Branton  v. 
BrCKLET,  the  class  is  described  as  testator's 
brothers  and  sisters,  will  nevertheless  be 
found  sufficiently  to  elucidate  the  rule  ol 
testamentary  oonstruotion  upon  which  the 
decision  turns. 
L.R.A.1917C. 


lish  their  claim  to  an  interest  in,  and  pray- 
ing for  a  partition  of,  certain  land.  From 
a  decree  dismissing  the  bill,  this  appeal  is 
taken. 

The  land  in  controversy  was  devised  by 
William  M.  Wylie  to  his  wife  for  life,  with 
remainder  to  his  brothers  and  sisters;  the 
language  of  his  will  being  aa  follows:  ''To 
my  beloved  wife,  I  give,  bequeath,  and  de- 
vise one  half  of  my  real  estate,  to  wit: 
[Here  describing  same],  and  all  the  appurte- 
nances situated  thereon.  And  that  she  have, 
hold  and  enjoy  the  products  and  privileges 
of  the  above  described  lands  during  her  nat- 
ural life.  And  after  her  death  that  it  be 
divided,  share  and  share  alike  to  my  broth- 
ers and  sisters.^ 

Mrs.  Wylie  is  now  dead.  Appellant's  an- 
cestor, Mrs.  Ferrell,  was  living  at  the  death 
oT  her  brother,  William  N.  Wylie,  but  died 
prior  to  the  death  of  Mrs.  Wylie.  This  re- 
mainder over  after  the  death  of  the  life 
tenant,  devised  by  Mr.  Wylie  to  his  brothers 
and  sisters,  being  a  gift  to  a  number  of  per« 
sons  not  individually  named,  but  all  answer- 
ing a  general  desoription,  is  a  gift  to  them 
as  a  class. 

Generally,  in  the  absence  of  a  contrary 
intent,  the  persons  constituting  such  a  class 
are  to  be  ascertained  at  the  period  of  dis- 
tribution,— in  the  case  at  bar,  the  death  of 
the  life  tenant.  In  the  will  now  under  con- 
sideration, no  such  contrary  intent  appears. 
Whether  appellants  are  entitled  to  a  share 
in  this  estate  depends  upon  the  time  when 
the  estate  vested  in  the  members  of  the 
class.  If  no  interest  vested  until  the  termi- 
nation of  the  life  estate,  then  only  those 
members  of  the  class  in  being  at  that  time 
can  share  in  the  distribution. 

The  law  favors  the  vesting  of  estates  at 
the  earliest  moment,  and  generally,  where  a 
contrary  intent  does  not  appear,  devises  of 
the  character  now  under  consideration  vest 
immediately  upon  the  death  of  the  testator 
in  the  members  of  the  class  then  in  being, 
subject  to  open  and  let  in  members  thereof 
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who  may  afterwards  come  into  existence 
before  the  date  fixed  for  the  ascertainment 
of  the  members  of  the  class.  As  stated  by 
the  editor  of  American  State  Reports,  in 
note  to  Thomas  v.  Thomas,  73  Am.  St.  Rep. 
413:  "It  must  be  admitted  that  the  cases 
are  somewhat  confusing  on  this  point,  fail- 
ing to  discriminate  between  a  devise  which 
vests  immediately,  the  enjoyment  of  which 
only  is  postponed,  and  a  devise  which  is 
contingent,  because  both  the  vesting  in  in- 
terest and  enjoyment  are  postponed.** 

Where  the  devise  to  a  class  vests  imme- 
diately upon  the  death  of  the  testator,  it 
is  attended  by  all  of  the  incidents  of  a 
vested  estate,  and  consequently  the  shares 
of  all  members  of  the  class  in  existence  at 
that  time,  but  dying  before  the  period  fixed 
for  the  ascertainment  of  the  members  there- 
of, do  not  lapse,  but  devolve  upon  their 
appropriate  representatives. 


The  foregoing  views  are  supported  by 
many  authorities,  most  of  which  will  be 
found  collated  in  2  Jarman  on  Wills,  0th  ed, 
1667,  1668;  24  Am.  &  Eng.  Enc.  Law,  2d  ed. 
382,  383,  and  note  to  Thomas  v.  Thomas,  7S 
Am.  St.  Rep.  405.  The  only  one  of  our  de- 
cisions bearing  upon  the  matter  which  has 
come  under  our  observation  is  Nichols  v. 
Denny,  37  Miss.  59,  in  which  only  one 
feature  of  the  rule  above  announced  waa 
under  consideration. 

Quite  a  number  of  cases  are  cited  in  thc- 
brief  of  counsel  for  appellees  as  supporting 
their  contention,  but  an  examination  of 
most  of  them  discloses  that  they  are  not  in 
point,  for  the  reason  that  the  courts  reached 
their  conclusions  by  the  aid  of  special  fea- 
tures contained  in  the  particular  wills  under 
consideration. 

The  judgment  of  the  court  below  is  r©- 
versed,  and  the  cause  remanded. 


NKW   HAMPSHlHfi   SUPREME 
COURT. 

STATE    OF    NEW    HAMPSHIRE 

V. 

WILLIAM  H.  STEVENS. 

(—  N.  H.  — ,  99  Atl.   723.) 

liicense  ^  acting  without  — >  wronefnl 
refusal  to  grant. 

1.  One  cannot  avoid  the  statutory  pen- 
alty for  selling  lightning  rods  without  a 
license  because  a  license  to  which  he  was 
entitled  was  refused  him  by  the  authorities. 
For  other  cases,  see  LicensCy  11.  «,  in  Dig. 

1-52  N,  S. 

Constitutional    law    ^    denying    priv- 
ileges and  tinmnnittes. 

2.  Confining  licenses  to  sell  lightning 
rods  to  residents  of  the  state  does  not  vio- 
late the  provision  of  the  Federal  Constitu- 
tion giving  citizens  of  each  state  all  the 
privileges  and  immunities  of  citizens  of  the 
several  states,  and  forbidding  the  abridg- 
ment of  the  privileges  and  immunities  of 
citizens  of  the  United  StateSi 

For  other  cases,  see  Constitutional  Late,  II. 
a,  E,  a,  in  Dig,  1-52  ^.  8, 

(November  8,  1916.) 

TRANSFER  on  an  agreed  statement  of 
facts  by  the  S\iperior  Court  for  Rock- 
ingham County  for  the  opinion  of  the 
Supreme  Court,  after  conviction  of  defend- 

Note.  —  The  right  to  discriminate  against 
nonresidents  by  statute  or  municipal  ordi- 
nance imposing  a  license  or  occupation  tax 
is  discussed  generally  in  the  note  to  State 
v.  Williams,  40  L.R.A.(N.S.)  279,  and  other 
notes  there  referred  to;  and  sec  later  case, 
Wright  V.  May,  L.R.A.  1915B,  151. 
L.R.A.1917C. 


ant,  of  a  prosecution  for  offering  for  sale 
and  selling  without  a  license,  lightning 
rods  and  material  for  the  protection  of 
buildings  from  damage  from  lightning. 
Judgment  for  the  State. 

Defendant,  a  resident  of  Massachusetts^ 
as  agent  of  the  National  Standard  Company 
of  Michigan,  which  had  been  licensed  to  do 
business  in  New  Hampshire,  sold  lightning 
rods  without  a  license,  as  agent  of  the  com- 
pany. Defendant  had  applied  for  an  agent*s 
license  to  the  insurance  commissioner,  which 
was  refused  because  he  was  a  nonresident  of 
the  state. 

Further  facts  appear  in  the  opinion. 

Messrs.  Albert  R.  Hatch  and  tTames  P. 
Tuttle,  Attorney  General  for  the  State. 

Messrs.  Pierce  &  Galloway,  for  defend- 
ant: 

One  of  the  privileges  of  a  citizen  is  the 
"right  to  pursue  any  lawful  calling  without 
let  or  hindrance,  except  such  reasonable 
regulations  as  may  be  applied  to  all  persons 
of  the  same  age,  sex,  and  condition. 

6  R.  C.  L.  270;  Toney  v.  State,  141  Ala. 
120,  67  L.R.A.  286,  109  Am.  St.  Rep.  23,  37 
So.  332.  3  Ann.  Cas.  319;  Ward  v.  Maryland, 
12  Wall.  418,  430,  20  L.  ed.  449,  452; 
Slaughter-House  Cases,  16  Wall.  36,  76,  100, 
21  L.  ed.  394,  408,  416;  McCready  v.  Vir- 
ginia, 94  U.  S.  391,  24  L.  ed.  248;  Bliss's 
Petition,  63  N.  H.  135. 

A  state  cannot,  when  establishing  regu- 
lations for  the  conduct  of  private  business 
of  a  particular  kind,  give  to  its  own  citizens 
essential  privileges  connected  with  that 
business  which  it  denies  to  citizens  of  other 
states. 

Blake  v.  MeOlung,  172  U.  8.  239,  43  L.  ed. 
432,  19  Sup.  Ct.  Rep.  166;  SUte  v.  Wiggin,. 
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64  N.  H.  508, 1  L.R.A.  66,  15  Atl,  128;  State 
V.  Lancaster,  63  X,  H.  267;  Bliss's  Petition, 
63  N.  H.  135. 

Parsons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Chapter  128,  Laws  1916,  is  entitled,  "An 
Act  to  Regulate  the  Sale  of  Lightning 
Rods."  Section  1  is:  "No  manufacturer, 
person,  firm,  or  corporation  shall  sell  or  offer 
for  sale  material  used  for  the  protection  of 
buildings  from  damage  by  lightning  until 
authorized  to  do  so  by  a  license  obtained 
from  the  insurance  commissioner  under 
.     .     .     this  act." 

Section  2  contains  the  terms  and  condi- 
tions upon  which  such  license  may  be  issued 
to  the  manufacture  of  material  for  the  pur- 
pose of  protecting  from  lightning.  Section 
3  is:  "Upon  written  notice  from  a  licensed 
manufacturer  under  this  act  of  the  appoint- 
ment of  a  suitable  person  to  act  as  his  agent 
in  this  state,  and  upon  the  presentation  of 
a  certificate  of  his  good  reputation  and 
moral  character,  signed  by  the  mayor  or 
selectmen  of  the  city  or  town  of  which  he  is 
a  resident,  the  insurance  commissioner  may, 
if  he  is  satisfied  that  the  appointee  is  a  suit- 
able person,  issue  to  him  a  license  as  such 
agent,  upon  the  receipt  of  a  fee  of  $2.  Such 
license  shall  continue  in  force  one  year  from 
date  of  Issue,  but  may  be  revoked  at  any 
time  by  the  insurance  commissioner  for 
good  cause  and  after  a  hearing.  Such  agents 
shall  be  residents  of  the  state." 

Section  6  provides  a  penalty  for  sale  by 
an  unlicensed  person.  It  is  not  contended 
that  the  sale  of  lightning  rods  is  not  a  prop- 
er subject  for  regulation  and  license  by  the 
state.  Nor  ia  the  power  of  the  state  to  en- 
force the  act  by  the  infliction  of  a  penalty 
for  selling  without  a  license  controverted. 
The  only  provision  attacked  is  the  final 
clause  of  §  3,  that  such  agents  shall  be  resi- 
dents of  the  state.  But  this  provision  is 
not  a  necessary  element  of  the  scheme  of 
regulation  provided.  It  could  not  be  held 
that  the  legislature  would  not  have  at- 
tempted regulation  of  the  sale  of  lightning 
rods  if  they  had  understood  this  particular 
provision  was  beyond  legislative  power. 
The  result,  if  this  clause  is  void,  therefore, 
would  not  be  to  invalidate  the  whole  act 
and  permit  all  persons  to  sell  without 
license,  but  merely  to  render  nugatory  that 
portion  of  the  act.  Opinion  of  Justices,  76 
N.  H.  604,  605,  81  Atl.  170;  East  Kingston 
V,  Towle,  48  N.  H.  57,  66,  97  Am.  Dec.  575, 
2  Am.  Rep.  174.  This  apparently  is  the 
view  of  the  defendant;  for  he  considered  it 
necessary  to  show  that  he  applied  for  .  a 
license,  which  was  refused  him. 

The  duty  imposed  upon  the  insurance 
commissioner  upon  application  to  him  for 
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the  license  of  an  agent  is  judicial  in  its 
nature;  he  is  to  pass  upon  the  question 
whether  the  manufacturer's  appointee  is  a 
suitable  person. 

If,  acting  under  an  erroneous  view  of  the 
law,  the  insurance  commissioner  wrongfully 
refused  to  issue  the  license,  the  defendant 
had  an  ample  remedy  in  the  writ  of  cer- 
tiorari. 

The  judgment  of  the  commissioner  that 
the  license  ought  not  to  be  granted  cannot 
be  attacked  collaterally.  Pittsfield  v. 
Exeter,  69  N.  H.  336,  338,  41  Atl.  82.  The 
defendant  would  be  no  better  ofT  if  such 
attack  were  permitted.  His  elaim  is  that  he 
was  entitled  to  a  license,  not  that  he  had 
a  right  to  sell  without  a  license.  If  the  cor- 
rectness of  the  defendant's  claim  were  eon- 
ceded  or  established,  he  would  still  be  guilty 
of  a  violation  of  the  statute, — selling  with- 
out a  license.  A  wrongful  refusal  of  a 
license  is  not  equivalent  to  a  license. 

Instead  of  prosecuting  by  proper  proceed- 
ings his  claim  of  right  to  a  license,  the  de- 
fendant chose  to  disregard  the  law  and  must 
submit '  to  the  penalty.  Upon  the  facts 
agreed  the  state  is  entitled  to  judgment. 

But,  while  the  insurance  commissioner  is 
not  technically  a  party  to  these  proceedings, 
th6  state  is  represented  by  the  attorney 
general,  and,  as  he  would  not  probably  de- 
sire to  press  for  punishment  if  satisfied  that 
a  license  ought  to  have  been  given  the  de- 
fendant, the  case  has  been  considered  as  if 
it  were  an  application  to  review  the  decision 
of  the  insurance  commissioner  presenting 
the  sole  question  now  raised  by  the  defend- 
ant, whether  the  requirement  of  §  3,  "Such 
agents  shall  be  residents  of  the  state,"  is  in 
violation  of  H  1,  §  2,  art.  4,  of  the  Ccnaati- 
tution  of  the  United  States:  **The  citizens 
of  each  state  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the 
several  states.**  The  assumption  of  the  de- 
fendant's brief  that  the  statute  in  question 
discriminates  against  the  citizens  of  other 
states  is  not  true  in  fact.  The  inhibition  of 
the  statute  (§1)  applies  to  every  "manu- 
facturer, person,  firm,  or  corporation."  The 
argument  of  the  state's  brief  in  reliance 
upon  the  proposition  that  corporations  are 
not  citizens  within  the  meaning  of  §  2,  art. 
4,  of  the  Federal  Constitution  and  the  14th 
Amendment  thereto  is  of  no  assistance-. 
The  statute  was  not  passed  to  restrict  or 
regulate  the  admission  of  foreign  corpora- 
tions to  do  business  in  the  state,  but  to  reg- 
ulate the  sale  of  lightning  rods  within  the 
state  by  any  "person,  firm,  or  corporation." 
Every  manufacturer  desiring  license  for  the 
sale  of  his  product,  material  used  for  the 
protection  of  buildings  from  damage  by 
lightning,  within  the  state,  may  obtain  it 
on  the  same  terms,  whether  a  corporation  or 
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an  individual,  a  citizen  of  this  state,  some 
other  state,  or  a  foreign  country.  If  the 
provision  of  §  3  that  the  agents  of  such 
manufacturer  shall  be  residents  of  the  state 
is  a  limitation  of  the  manufacturer's  right, 
it  is  a  limitation  which  applies  equally  to 
citizens  of  this  and  other  states  and  coun- 
tries. 

The  manufacturer,  not  being  discriminat- 
ed against,  cannot  urge  a  violation  as  to 
him  of  article  4  of  the  Federal  Constitution. 
There  is  nothing  in  §  3,  regulating  thQ  ap- 
pointment of  agents,  which  prohibits  the 
license  of  a  citizen  of  Massachusetts  or  any 
other  state,  or  an  alien.  The  essentials  to  a 
license  are:  (1)  Notice  from  a  licensed 
manufacturer  of  the  appointment;.  (2)  the 
presentation  of  a  certificate  of  good  repu- 
tation and  moral  character,  signed  by  the 
mayor  or  selectmen  of  the  city  or  town  of 
which  the  appointee  is  resident;  (3)  that 
the  insurance  commissioner  is  satisfied  that 
the  appointee  is  a  suitable  person.  These 
three  points  being  made  out,  the  com- 
missioner is  authorized  to  issue  a  license  to 
the  appointee  as  agent,  upon  the  receipt  of 
a  fee  of  $2.  The  license  continues  in  force 
for  one  year  from  the  date  of  issue,  but  may 
be  revoked  at  any  time  by  the  insurance 
commissioner  for  good  cause,  upon  hearing. 
Tlie  next  sentence  contains  the  provision  to 
which  objection  is  made:  "Such  agents 
shall  be  residents  of  the  state." 

From  the  context  it  is  clear  that,  what- 
ever the  legislature  had  in  mind  by  the  word 
'^resident,"  the  possession  of  the  qualifi- 
cation thereby  implied  is  not  essential  to 
the  issuance  of  a  license,  but  the  provision 
is  intended  as  a  regulation  of  the  licensed 
agent.  Having  accepted  the  license,  he  is 
required,  while  acting  thereunder,  to  main- 
tain a  residence  in  the  state.  There  is  no 
provision  of  the  statute  avoiding  the  license 
if  the  licensed  agent  does  not  comply  with 
the  statute  by  maintaining  a  residence  in 
the  state,  but  failure  in  the  licensed  agent 
to  obey  the  law  would  be  good  cause  for 
revocation  of  the  license.  An  expressed  | 
intention  not  to  obey  the  law  at  the  time 
of  application  for  license  might  be  sufficient 
evidence  that  the  appointee  was  not  a  suit- 
able person,  and  justify  the  refusal  of  a 
license  which  might  be  at  once  revoked  if 
such  intention  were  carried  out.  The  license 
in  this  case  may  have  been  refused  upon 
•this  ground.  The  restriction  of  the  statute 
applies  equally  whether,  at  the  time  of 
license,  the  agent  is  a  citizen  of  New  Hamp- 
shire or  of  some  other  state.  The  citizen  of 
New  Hampshire,  where  claiming  the  benefit 
of  the  license  cannot  abandon  his  residence, 
here,  nor  can  the  citizen  of  another  state 
claim  the  rights  of  a  licensee  without  estab- 
lishing and  maintaining  such  a  residence 
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here  as  will  comply  with  the  law.  It  was 
not  required  that  the  Massachusetts  citizen 
taking  out  a  license  should  become  a  citizen 
of  the  state,  but  only  that  he  should  reside 
here. 

Although  the  14th  Amendment  of  the 
Federal  Constitution  declares  that  citizens 
of  the  United  States  are  citizens  of  the 
states  in  which  they  reside,  there  may  be  a 
temporary  residence  in  one  state,  with  in- 
tent to  return  to  another,  which  will  not 
create  citizenship  in  the  fonuer.  Brad  well 
V.  Illinois,  16  Wall.  130,  138,  21  L.  ed.  442, 
445.  This  seems  a  sufficient  answer  to  the 
claim  of  discrimination  against  the  citizens 
of  other  states.  The  provision  does  not  dif- 
fer from  legislative  and  constitutional  pro- 
visions requiring  a  certain  term  of  residence 
as  an  essential  to  holding  office  or  exercis- 
ing the  electoral  franchise;  bearing  equally 
upon  the  citizens  of  the  state  and  upon 
those  who  may  come  from  other  states, 
there  is  no  discrimination. 

But  it  is  unnecessary  to  rest  the  decision 
upon  so  narrow  a  ground,  or  to  take  time 
to  discuss  the  distinctions  between  resi- 
dence, citizenship,  and  inhabitancy.  See 
Welsh  V.  State,  126  Ind.  71,  9  L.R.A.  664, 
666,  25  N.  £.  883.  The  14th  Amendment  of 
the  Federal  Constitution  prohibits  any  state 
from  making  or  enforcing  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States.  The  Federal 
court  has  refrained  from  definition  except 
in  general  terms  of  the  words  "privileges** 
and  "immunities"  as  used  in  the  Constitu- 
tion and  the  Amendment,  preferring  "rather 
to  leave  their  meaning  to  be  determined  in 
each  case  upon  a  view  of  the  particular 
rights  asserted  or  denied  therein."  Mc- 
Cready  v.  Virginia,  94  U.  S.  391,  395,  24  L. 
ed.  248,  249;  Conner  v.  Elliott,  18  How.  591, 
594,  15  L.  ed.  407,  498;  Maxwell  v.  Dow,  176 
U.  S.  581,  44  L.  ed.  597,  20  Sup.  Ct.  Rep. 
448,  494;  Blake  v.  McCung,  172  U.  S.  239. 
43  U  ed.  432,  19  Sup.  Ct.  Rep.  166;  Ward 
V.  Maryland,  12  Wall.  418,  20  L.  ed.  449; 
Paul  V.  Virginia,  8  Wall.  168,  180,  19  L.  ed. 
357,  360;  Corfield  v.  Coryell,  4  Wash.  C.  C 
371,  Fed.  Cas.  No.  3,230. 

But  it  is  unnecessary  to  examine  the  cases 
in  which  these  terms  are  discussed.  It  is 
clear  that  the  statute  abridges  the  right  of 
sale  both  of  the  manufacturer  of  lightning-  . 
rod  material  and  of  those  who  otherwise 
might  represent  him  as  agents.  If  author- 
ity for  such  abridgment  does  not  exist  in 
the  state,  despite  the  Federal  law,  the  whole 
statute  is  invalid.  But,  as  was  said  in 
Giozza  V.  Tiernan,  148  U.  S.  657,  662,  37 
L.  ed.  599,  601,  13  Sup.  Ct.  Rep.  723,  of  the 
14th  Amendment:  **The  Amendment  does 
not  take  from  the  states  those  powers  of 
police  that  were  reserved  at  the    time    the 
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original  ComUtution  was  adopted.  .  .  . 
It  was  not  designed  to  interfere  with  the 
power  of  the  state  to  protect  the  llves^  lib- 
erty, and  property  of  its  citizens,  and  to 
promote  their  health,  morals,  education, 
and  good  order/' 

See  also  Re  Kemmler,  136  U.  S.  436,  449, 
34  L.  ed.  519,  524,  10  Sup.  Ct.  Rep.  930; 
Barbier  v.  Connolly,  113  U.  S.  27,  31,  28  L. 
ed.  923,  924,  6  Sup.  Ct.  Rep.  367;  Maxwell 
V.  Dow,  176  U.  S.  581,  604,  44  L.  ed.  597, 
606,  20  Sup.  Ct.  Rep.  448,  494. 

Neither  the  article  of  the  Constitution  re- 
lied upon  nor  the  Amendment  abridges  the 
right  of  protection  inherent  in  the  state,  and 
reserved  when  the  Constitution  was  adopt- 
ed. De  Grazier  v.  Stephens,  101  Tex.  194,  16 
L.RA.(N.S.)  1033,  105  S.  W.  992,  16  Ann. 
Cas.  1069;  Kohn  ▼.  Melcher  (C.  C.)  29  Fed. 
433,  437  (Shiras,  J.);  Com.  v.  Hana,  196 
Mass.  262,  266,  11  L.R.A(N.S.)  799,  122 
Am.  St.  Rep.  251,  81  N.  E.  149,  11  Ann.  Cas. 
$14;  Slaughter-House  Cases,  16  Wall.  36,  21 
Ia.  ed.  394.  "The  police  power  of  the  state 
extends  to  the  protection  of  the  lives, 
health,  comfort,  and  quiet  of  all  persons,  and 
the  protection  of  all  property,  within  the 
state;  and  persons  and  property  are  subject- 
ed to  such  restraints  and  burdens  as  are 
reasonably  necessary  to  secure  the  general 
comfort,  health,  and  prosperity,  .  .  .  The 
state  has  authority  to  make  regulations  as 
to  the  time,  mode,  and  circumstances  under 
which  parties  shall  assert,  enjoy,  or  exer- 
cise their  rights  without  coming  in  conflict 
with  any  of  those  constitutional  principles 
which  are  established  for  the  protection  of 
private  rights  and  private  property.''  State 
▼.  White,  64  N.  H.  48,  50,  5  Atl.  830. 

Conflict  with  §  2,  art.  4,  of  the  Constitu- 
tion of  the  United  States,  had  been  claimed 
in  cases  where  the  law  limited  licenses  for 
the  sale  of  liquor  to  residents  of  the  state. 
In  all  these  cases  it  has  been  considered 
that,  the  state  having  power  to  regulate  the 
sale  of  liquor,  the  limitation,  being  intend- 
ed to  effect  such  regulation,  and  not  merely 
to  secure  a  special  privilege  to  citizens  of 
the  state,  was  not  rendered  void  by  any  pro- 
visions of  the  Federal  Constitution  or 
Amendments  thereof.  De  Grazier  v.  Ste- 
phens, 101  Tex.  194,  16  L.RA.(N.S.)  1033, 
105  S.  W.  992,  16  Ann.  Cas.  1069;  Kohn  v. 
Melcher  (C.  G.)  29  Fed.  433;  Welsh  v.  Stete, 
126  Ind.  71,  9  IxRA.  664,  26  N.  E.  883; 
Austin  V.  State,  10  Mo.  591 ;  Mette  v.  Mc- 
Guckin,  18  Neb.  323,  25  N.  W.  338,  s.  c.  149 
U.  S.  781,  37  L.  ed.  959,  13  Sup.  Ct.  Rep. 
1060;  Trageser  v.  Gray,  73  Md.  250,  9  L.RA. 
780,  25  Am.  St.  Rep.  587,  20  Atl.  905. 

The  same  principles  are  now  involved :  Is 
the  legislation  restricting  the  sale  of  light- 
ning rods  an  exercise  of  the  police  power  for 
the  protection  of  the  lives  and  property  of 
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the  people  of  the  state,  and,  if  so,  is  the  re- 
striction complained  of  a  reasonable  regu- 
lation, made  in  good  faith,  for  the  execution 
of  the  legislative  purpose?  Note  in  40 
L.R.A(N.8.)  284.  "It  must  be  conceded 
that  a  state  cannot,  under  the  guise  of  the 
police  power,  make  a  discrimination  for 
which  no  good  reason  can  be  assigned.*' 
De  Grazier  v.  Stephens,  supra,  page  196  of 
101  Tex. 

The  first  attempt  at  the  regulation  of  the 
sale  of  lightning  rods  in  the  state  is  chapter 
49,  Laws  1878.  The  severity  of  the  penal- 
ties then  imposed  for  sale  without  license, 
fine  not  exceeding  $1,000,  imprisonment  not 
exceeding  one  year,  either  or  both,  indicate 
the  magnitude  of  the  evil  in  the  legislative 
mind;  while  the  provision  that  license  shall 
be  issued  only  if  the  treasurer  of  the  state 
shall  be  satisfied,  upon  a  scientific  investi- 
gation, that  the  lightning  rods  the  licensee 
proposes  to  install  are  sufficient  for  pro- 
tection against  lightning,  indicates  a  pur- 
pose to  protect  against  fraud  and  from  in- 
jury from  unscientifie  installations. 

While  the  efficiency  of  any  rods  as  a  pro- 
tection against  lightning  may  be  questioned 
by  some,  it  is  common  knowledge  that  rods 
improperly  constructed  or  installed  may  be, 
instead  of  a  protection,  a  menace  to  life  and 
property.  In  1879  (chapter  34)  the  license 
fee,  $500,  was  reduced  to  $100  to  persons 
for  five  years  residents  of  the  state.  This 
discrimination  being  held  unconstitutional 
(State  V.  Wiggin,  64  N.  H.  508,  1  L.RA.  56, 
16  Atl.  128),  the  fee  for  license  was  in  1891 
made  $300  to  all  persons  (Pub.  Stat.  chap. 
123,  §  6).  In  1911  (chapter  112)  all  special 
provisions  relating  to  the  sale  of  lightning 
rods  were  repealed,  with  the  provision  that 
the  sale  should  be  regulated  under  the  stat- 
ute relating  to  hawkers  and  peddlers  (chap- 
ter 76,  Laws  1897,  and  the  amendments 
thereto).  Four  years  later,  1915,  the 
present  statute  was  enacted.  This  statute 
is  more  comprehensive  than  the  earlier  ones, 
covering  the  sale  and  offering  for  sale  in 
any  manner  of  material  used  for  the  pro- 
tection of  buildings  from  lightning,  while 
the  former  law  related  only  to  persons  going 
about  in  the  state  carrying  to  sell,  offering 
or  exposing  for  sale,  or  putting  on  buildings 
any  kind  of  lightning  rods.  Under  the  form- 
er statute  the  going  about  as  hawker  or 
peddler  in  the  lightning  rod  business  was 
regulated.  The  present  law  concerns  the 
whole  matter  of  sale.  Section  2,  already  re- 
ferred to  as  containing  the  conditions  under 
which  license  might  be  issued  to  a  manu- 
facturer, is  as  follows:  "Sec.  2.  No  such 
license  shall  be  issued  until  the  insurance 
commissioner  has  approved  of  the  material 
made  by  such  manufacturer  for  the  purpose 
of  protecting  from  lightning,    and    of    the 
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manner  and  system  of  installing  such  ma- 
terial, nor  until  such  manufacturer,  person, 
firm,  or  corporation  referred  to  in  §  1  of  this 
act  has  filed  a  bond  with  the  insurance 
commissioner  in  the  penal  sum  of  $5,000, 
with  security  satisfactory  to  the  insurance 
commissioner,  for  the  purpose  of  securing 
the  payment  of  any  final  judgment  that 
may  be  recovered  against  such  manufacturer 
in  any  court  of  competent  jurisdiction  in 
this  state,  together  with  a  written  stipu- 
lation that  legal  process  affecting  such 
manufacturer  or  his  agent,  served  upon  the 
insurance  commissioner  for  the  time  being, 
shall  have  the  same  effect  as  if  personally 
served  upon  such  manufacturer  or  his  agent 
within  the  state.  When  the  insurance  com- 
missioner is  satisfied  that  the  manufacturer 
has  complied  with  such  requirements  and  is 
safe  and  reliable  as  to  assets,  business 
standing,  and  methods,  and  is  entitled  to 
confidence,  he  shall  require  to  be  filed  with 
him  a  copy  of  the  guarantee  agreement  is- 
sued by  such  manufacturer,  which  guarantee 
agreement  must  provide  that,  in  the  event 
of  damage  by  lightning  to  property  rodded 
by  said  manufacturer  or  his  agent,  money 
for  the  rodding  of  said  building  shall  be  re- 
turned to  the  owner  thereof,  or  the  damage 
to  said  building  repaired.  The  form  of  such 
guarantee  agreement  shall  be  approved  by 
the  insurance  commissioner  before  the  is- 
suance thereof;  and  upon  the  payment  to 
him  of  a  fee  of  $50  he  may  issue  a  license 
to  such  manufacturer,  to  continue  in  force 
one  year  from  date  of  issue.  The  license 
may  be  revoked  at  any  time  by  the  insur- 
ance commissioner  for  good  cause,  after  a 
hearing."     Laws  1915,  chap.  128,  §  2. 

A  comparison  of  these  provisions  with  the 
earlier  law  shows  that  it  was  not  the  pur- 
pose to  prohibit  the  use  of  lightning  rods, — 
an  intention  which  might  be  ascribed  to 
the  previous  statute.  Pub.  Stat.  chap.  123, 
§§  5-7.  Instead  of  requiring  a  license  fee 
of  $300  of  whoever  might  go  about  to  sell, 
principal  or  agent,  the  total  license  fee  to 
manufacturer  and  agent  is  $52.  While  the 
insurance  commissioner  is  required  to  ap- 
prove the  manufacturer's  product,  he  is  not 
required  to  be  satisfied  that  the  proposed 
material  will  protect  against  lightning,  but 
only  of  the  good  faith  and  solvency  of  the 
manufacturer.  The  object  is  plain  to  pro- 
tect from  fraud  and  the  dangers  which 
might  arise  from  unrestricted  sale  of 
a  material  which  might  increase  the 
risk  of  instead  of  preventing  dam- 
age by  lightning.  As  such  protection 
is  within  the  legislative  power,  the 
question  is  not  whether  some  provision  of 
the  act  restricts  to  some  extent  private 
rights,  but  whether  the  purpose  of  the  pro- 
vision is  the  execution  of  the  protective  pur- 
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pose,  and  whether,  if  enacted  for  such  pur- 
pose, such  provision  unreasonably  limitB 
private  right.  Carter  v.  Craig,  77  N.  H.  200, 
52  L.R.A.(N.S.)  211,  90  Atl.  698,  Ann.  Caa. 
1914D,  1179.  It  cannot  be  urged  that  the 
purpose  of  the  restriction  was  to  preserve 
for  residents  of  this  state  a  monopoly  of 
acting  as  agents  for  lightning-rod  manu- 
facturers. The  language  of  §  3  in  reference 
to  the  appointment  of  agents  proves  that 
the  draftsman  of  the  act  had  in  mind  the 
provisions  of  the  statute  requiring  the 
agents  of  foreign  insurance  companies  to  be 
residents  of  the  state,  which  has  been  the 
law  of  the  state  since  1889.  Pub.  Stat, 
chap.  169,  §§  7,  8;  Laws  1889,  chap.  86,  §  2. 
The  respondent,  as  a  citizen  of  Massa- 
chusetts, does  not  come  here  to  exercise  an 
ordinary  trade  or  calling,  but  to  act  as 
agent  for  another,  to  exercise  a  sort  of 
office.  "Whenever  the  legislature  prohibits 
any  calling  or  profession,  it  ceases  to  be  a 
lawful  pursuit;  and  when  the  legislature  do 
not  prohibit  it,  but  allow  it  to  be  exercised 
by  certain  persons,  having  certain  qualifica- 
tions specified  in  the  law,  it  then  becomes 
a  municipal  privilege,  which  may  be  only 
exercised  by  those  persons  who  have  the 
qualifications  and  pursue  the  steps  required 
by  the  law.  It  would  be  strange,  indeed, 
that  the  moment  a  citizen  of  another  state 
sets  his  foot  on  our  soil  he  is  to  be  consid- 
ered as  entitled  to  all  the  political  and 
municipal  privileges  enjoyed  by  our  own 
citizens,  without  regard  to  the  Constitution 
and  laws  of  this  state.  And  vet  the  words 
of  the  Federal  Constitution  are  without 
qualification.  If  we  agree  to  exclude  politi- 
cal privileges  .  .  .  and  immunities 
which  tlie  Constitution  of  the  United  States 
declares  citizens  of  other  states  shall  be  en- 
title<l  to,  there  is  the  same  reason  for  ex- 
tending the  limitation  to  municipal  privi- 
leges. And  selling  spirituous  liquors  in  quan- 
tities less  than  1  quart  is  in  this  state  a 
privilege  granted  only  to  those  having  the 
qualifications  pointed  out  in  the  act.  A 
residence  of  two  years  in  the  state  is  one 
of  the  qualifications  which  the  legislature 
have  thought  proper  to  require  in  the  city 
of  St.  Louis;  and  this  qualification,  we  con- 
sider, is  no  more  liable  to  constitutional  ob- 
jections than  a  residence  of  one  year  before 
a  citizen  from  another  state  is  allowed  to 
vote,  or  a  residence  of  five  years  before  he 
can  be  elected  to  the  legislature."  Austin 
V.  State,  10  Mo.  594. 

The  legislature  thought  it  wise  that  one 
desiring  to  act  as  the  agent  of  another  in 
the  sale  of  lightning  rods  should  at  least 
take  up  such  a  residence  here  as  would  ren- 
der him  amenable  to  the  process  of,  and 
bring  him  within  the  jurisdiction  of,  the 
courts  of  the  state.    The  provision  docs  not 
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ao  uareasonably  affect  the  defendant's  oom- 
mon-law  right  to  act  as  ageat  ol  a  light- 
ning rod  manufacturer  which  he  claims  is 
preserved  to  him  by  the  Constitution  of 
the  United  States  that  the  court  can  de- 
clare it  void.  State  v.  Prince,  77  N.  H.  581, 
LJt.A.1916A,  050,  94  Atl.  060.  It  is  said 
that  the  business  of  retailing  liquor  is  one 
peculiar  to  itself,  which  the  legislature 
might  wholly  prohibit,  or  as  to  which  it 
might  confine  the  license  to  a  limited  num- 
ber. Templar  v.  State  Examiners,  131 
Mich.  254,  268,.  100  Am.  St.  Rep.  610,  90 
X.  W.  1058.  But  the  difference  is  one  of 
degree,  not  of  principle,  and  no  reason  is 
perceived  why  the  legislature,  convinced  by 
scientific  investigation  or  the  general  sense 
of  the  community  that  lightning  rods  were 
more  dangerous  than  useful,  might  not 
wholly  prohibit  their  sale.  There  can  be 
no  natural,  inalienable  right  to  sell  light- 
ning rods  any  more  than  there  is  to  sell  li- 
quor; consequently  there  can  be  no  natural 
right  to  sell  as  agent.  It  is  to  be  conceded 
that  a  citizen  of  another  state  cannot  be 
taxed  a  greater  sum  for  a  privilege  allowed 
him  here  than  is  levied  upon  the  citizens 
of  the  state.  State  ▼.  Wiggin,  64  N.  H. 
608,  1  UR.A.  56,  15  Atl.  128;  State  v.  Lan- 
caster, 63  N.  H.  267;   Waid  v.  Maryland, 


f  12  Wall.  418,  430,  20  L.  ed.  449, 452.  It  is  ar- 
gued that  to  deny  the  privilege  of  an  oc- 
cupation is  a  greater  discrimination  than 
an  inequality  of  burden.  State  v.  Mont- 
gomery, 04  Me.  192,  80  Am.  St.  Rep.  386, 
47  Atl.  165,  16  Am.  Crim.  Rep.  117.  The 
inequality  of  burden,  invalid  as  an  exercise 
of  the  taxing  power,  cannot  be  sustained 
under  the  police  power,  because  admission  to 
the  privilege  on  some  terms  concedes  the 
inapplicability  of  the  police  power.  In 
Bliss's  Petition,  63  N.  H.  135,  the  question 
presented  was  considered  as  presenting  a 
question  of  inequality  of  taxation.  Wheth- 
er upon  any  grounds  a  state  could  confine 
the  privilege  of  itinerant  salesmen  to  citi- 
zens of  the  county  in  which  they  reside  was 
not  considered,  and  need  not  now  be  dis- 
cussed. See  Com.  v.  Hana,  195  Mass.  262, 
265,  11  L.R.A.(X.S.)  799,  122  Am.  St.  Rep. 
251,  81  i^.  E.  149,  11  Ann.  Cas.  514. 

The  conclusion  is  that  the  statute  does 
not  discriminate  against  citizens  of  other 
states,  and  that,  if  it  could  be  construed  to 
do  so,  the  discrimination  is  one  that  the 
state  could  lawfully  make. 

Judgment  for  the  state. 

All  concur. 
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STATE  OF  NORTH  CAROLINA 

v. 

ANDERSON     TANKERSLEY,     Impleaded, 

etc.,  Appt. 

(_  N,  C.  — ,  90  S.  E.  781.) 

Homicide  —  manslaughter  —  coUlRlon 

with  train. 

A  locomotive  engineer  is  not  guilty  of 
manslaughter  in  colliding  with  a  standing 
train  and  killing  passengers  thereon  because 
he  falls  to  obey  a  cautionary  signal,  if  there 
was  nothing  about  the  signal  to  indicate 
that  there  was  danger  of  collision  or  that 
life  was  in  danger. 
Far  other  caseSy  iee  Homicide,  L  in  Dig. 

1^2  N.  8. 

(December  6,  1916.) 

APPEAL  by  defendant  Tankersley  from  a 
judgment  of  the  Superior  Court  for 
Rowan  County,  convicting  him  of  man- 
slaughter.    Action  dismissed. 

Note.  — *  As  to  criminal  homicide  in  opera- 
ticm  of  railroad  or  street  car,  see  annota- 
tion following  this*  case,  post,  536. 
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Statement  by  Hoke»  J.t 

Indictment  for  murder;  the  charge  being 
tliat  the  killing  of  these  persons  was 
caused  by  the  criminal  negligence  of  the 
defendants  Anderson  Tankersley  and  Ar- 
tliur  KeUy,  engineer  and  fireman  on  train 
No.  38,  and  Clyde  Wilson,  flagman  of  train 
second  No.  32,  both  being  trains  of  the 
Southern  Railway  Company,  going  north 
from  Charlotte  via  Salisbury,  North  Caro- 
lina, and  by  reason  of  which  No.  38  ran  in- 
to second  No.  32,  stationary  on  the  north 
main  line  of  the  Southern  road,  about  1,200 
feet  south  of  the  railway  station  at  Salis- 
bury. The  killing  of  the  persons  stated  by 
train  38  and  the  attendant  circumstances 
having  been  shown  forth  in  evidence,  de- 
fendant, as  allowed  by  chapter  73,  I^iws 
1913,  in  apt  time,  moved  that  the  action  be 
dismissed  as  on  judgment  of  nonsuit.  The 
motion  was  allowed  as  to  the  fireman,  Ar- 
thur Kelly,  denied  as  to  the  other  two  de- 
fendants, and,  these  being  put  on  trial,  there 
was  verdict  of  not  guilty  as  to  Clyde  Wil- 
son, and  defendant  Tankersley  was  convict- 
ed of  manslaughter.  Judgment  on  the  ver- 
dict, and  defendant  excepted  and  appealed* 

Messrs.  L.  H.  Clement,  T.  F.  Hudaon, 
and  A.  H.  Priee,  for  appellant: 

There  should  have  been  separate  indkt* 
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menis,  setting  forth  the  acta  and  omissioni 
of  each  defendant,  which  constituted  the 
gross  and  wanton  negligence  alleged  to  have 
caused  the  death  of  the  deceased. 

Anderson  v.  State,  27  Tex.  App.  177,  3 
L.R.A.  644,  11  Am.  St.  Rep.  189,  11  S.  W. 
33. 

The  responsibility  of  the  defendant,  which 
he  fails  to  discharge,  in  order  to  constitute 
gross  and  criminal  negligence,  must  be  ex- 
clusive and  peremptory. 

Belk  V.  People,  125  111.  584,  17  N.  E.  744, 
8  Am.  Crim.  Rep.  507. 

In  order  to  constitute  manslaughter,  the 
act  occasioning  death  must  be  of  such  char- 
acter as  to  show  wanton  or  reckless  dis- 
regard of  the  rights  and  safety  of  others. 

21  Am.  &  Eng.  Enc.  Law,  194;  State  v. 
Vines,  93  N.  C.  496,  53  Am.  Rep.  466;  State 
V.  Goetz,  83  Conn.  437,  30  L.R.A.(N.S.)  458, 
76  Atl.  1000;  People  v.  Barnes,  182  Mich. 
179,  148  N.  W.  400;  Johnson  v.  State,  66 
Ohio  St.  59,  61  L.R.A.  277,  90  Am.  St.  Rep. 
664,  63  N.  E.  607;  Thomas  v.  People,  2  Colo. 
App.  513,  31  Pac.  349;  United  States  v. 
Knowles,  4  Sawy.  517,  Fed.  Cas.  No.  15,540. 

Messrs.  T.  W.  Blckett,  Attorney  Gen- 
eral, and  T.  H.  Calvert,  Assistant  Attor- 
ney General,  for  the  State. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

We  have  given  this  case  the  careful  con- 
sideration that  the  supreme  importance  of 
the  issue  demands,  and  are  of  opinion  that 
the  conviction  of  manslaughter  cannot  be 
sustained.  The  facts  in  evidence  tended  to 
show:  That  on  the  night  of  November  24, 
1915,  three  fast  passenger  trains  of  the 
Southern  Railroad  departed  from  the  sta- 
tion at  Charlotte,  North  Carolina,  going 
north  via  Salisbury, — No.  32,  the  regular 
train  from  Jacksonville  to  New  York, 
leaving  Charlotte  at  8:06  p.  m.  ;  second  No. 
32,  the  Baseball  Special,  leaving  Charlotte 
at  8:10;  No.  38,  the  Southwest  Limited, 
from  New  Orleans  to  New  York,  leaving 
Charlotte  at  8:31,  this  last  being  a  heavy 
train  on  a  fast  run,  and  expected  and  re- 
quired to  make  its  schedule  time.  That 
first  No.  32  arrived  at  Salisbury  at  9:14, 
and  was  allowed  to  proceed  on  up  to  the 
station.  That  second  32  arrived  at  Salis- 
bury at  9:30,  and  was  stopped  1,200  feet 
south  of  the  station  on  the  main  line  of  the 
north-bound  track,  and  not  far  south  of  the 
cross-over  switch  by  which  north -bound 
trains  were  let  in  on  parallel  sidetracks, 
leading  up  to  the  station.  There  were  three 
of  these  sidetracks,  all  available  to  this 
train,  if  so  directed,  so  far  as  the  evidence 
shows.  That  this  train  remained  on  the 
main  track  at  the  point  indicated  seven 
minutes,  until  9:37,  when  it  was  run  into 
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by  train  No.  38,  and  two  of  its  passengers 
killed,  those  mentioned  in  the  bill  of  indict- 
ment, and  many  others  seriously  injured. 
That  proceeding  south  from  the  position  of 
second  No.  32,  the  main  tracks  curve  to  the 
right,  on  a  curvature  of  2^  or  3  degrees, 
which  extends  for  about  600  feet,  when  the 
road  again  goes  off  at  a  tangent.  That  at 
or  about  the  southern  termination  of  this 
curve,  and  at  t^e  ice  factory  crossing,  there 
is  an  electric  signal,  No.  3370,  with  double 
arms,  the  upper  arm  being  to  indicate  con- 
ditions of  the  main  tracks.  That  most  of 
these  block  signals  on  the  Southern  Rail- 
way have  only  one  arm,  but  this  and  an- 
other just  north  of  the  station,  No.  3363, 
have  two.  That  further  south,  on  the  tan- 
gent, about  1,000  to  1,200  feet  from  the 
ice  factory  signal,  there  is  another  electric 
cautionary  signal,  its  purpose  being  chiefly 
to  give  notice  of  conditions  prevailing  at 
the  ice  factory  or  block  signal.  That  these 
two  electric  signals  arc  controlled  from  the 
yard  at  Salisbury,  and  that  at  the  ice  factory 
can  be  made  to  show  only  red  lights,  which 
called  for  a  stop  of  approaching  trains, 
and  it  can  also  show,  by  red  upper  and  green 
lower  light,  the  conditions  existent  at  the 
time  of  the  catastrophe,  that  the  main  lino 
track  switch  is  set  for  one  of  tlie  diverging 
sidetracks,  and  that  the  engineer  can  pro- 
ceed to  the  station,  prepared  to  stop  within 
the  limits  of  his  vision.  The  proof  showed 
further  that  the  stop  made  by  second  No. 
32  was  an  irregular  stop,  and,  when  one  of 
that  character  occurred,  the  flagman  was 
required  by  the  rules  of  the  company  to 
proceed  immediately  back  and  ''protect  h'n 
train:"  ''Go  back  18  telegraph  poles  and 
put  down  one  torpedo,  then  go  back  9  poles 
and  place  two  torpedoes,  10  yards  apart, 
then  come  back  to  one  and  remain  until 
called  in.  If  a  first-class  train  is  due  with- 
in 10  minutes,  he  would  have  to  stay  there 
and  come  in  on  that  train.  If  the  evidence 
in  this  case  should  ahow  tlmt  the  special, 
or  second  32,  was  between  the  passenger 
station  and  the  switch  south  of  the  cross- 
over diverging  switch  into  the  station,  it 
was  the  duty  of  the  flagman  to  proceed  back 
at  once  in  accordance  with  rule  99;  and 
if  train  33  was  due  to  arrive  at  that  point 
within  10  minutes,  it  was  the  duty  of  the 
flagman  on  second  32  to  stay  there  and  flag 
38,  inform  them  where  his  train  was,  and 
come  in  on  the  engine  of  38.  Rule  99  is  a 
rule  that  applies  to  flagmen." 

(2)  That  this  was  a  most  unusual  stojjV; 
one  of  the  state's  witnesses  testifying  that 
he  had  never  known  a  passenger  train 
stopped  at  that  place  since  he  had  been  con- 
nected with  the  Southern  Railway;  and, 
in  view  of  the  fact  that  a  fast  passenger 
train  was  scheduled  to  arrive  in  the  course 
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of  a  few  minutes,  a  stay  there  of  seven 
minutes  was  an  inexcusable  stop  unless  the 
train  had  been  fully  protected  by  proper 
and  adequate  signals,  and  the  evidence  is 
uncontradicted  that  no  such  protection  was 
afforded  or  even  attempted.  Second  No.  32 
was  provided  with  torpedoes  and  with  a  red 
lantern,  but  no  flagman  went  back  to  fdaee 
former  and  no  adequate  attempt  even  was 
made  to  protect  the  train  with  a  lantern. 
The  conductor  of  second  No.  32  testified 
that,  after  being  there  for  a  few  minutes, 
he  saw  the  flagman  at  the  end  of  the  train 
with  a  white  lantern,  and  he  told  me  he 
had  better  go  back  and  look  out  for  38; 
that  the  flagman  had  to  go  into  his  train 
and  get  his  red  lantern  and,  almost  imme- 
diately after  he  had  started  back,  the  light 
of  No.  38  was  seen  as  it  came  around  the 
curve  from  the  south.  According  to  testi- 
mony, the  flagman  only  got  back  about  200 
feet,  and  there  is  much  disinterested  tes- 
timony to  the  effect  that  he  did  not  leave 
the  rear  of  his  train.  Again,  under  the  cir- 
cumstances disclosed  by  this  evidence,  with 
that  train  filled  with  passengers  on  the 
north-bound  main  line  and  south  of  the 
cross-over  switch,  with  No.  38  approaching 
around  a  curve  and  to  arrive  in  a  few  min- 
utes, these  electric  signals,  by  every  rule 
of  prudence,  should  have  called  to  the  en- 
gineer to  stop.  It  was  shown  that  it  could 
have  been  done  by  a  simple  turn  of  the  hand 
by  someone  in  the  yard,  but  no  such  warn- 
ing was  given.  On  the  contrary,  the  testi- 
mony tends  to  show  that  the  cautionary 
signal  at  the  cotton  mill  crossing  gave  indi- 
cation that  the  track  was  clear,  and  the 
ice  factory  signal  gave  no  order  to  stop  his 
train,  but  that  "the  main  line  switch  is  set 
for  one  of  the  diverging  tracks;  proceed 
with  caution  and  be  prepared  to  stop  with- 
in the  limits  of  your  vision."  This,  as 
argued  by  counsel,  was  at  best  an  indeter- 
minate signal,  leaving  much  to  the  discre- 
tion of  the  engineer  of  the  approaching 
train,  "both  as  to  speed,  distance,  and 
vision." 

The  testimony  on  the  part  of  the  state 
varies  as  to  the  exact  speed  to  which  de- 
fendant had  reduced  his  train  at  the  time 
of  the  collision,  different  witnesses  giving 
it,  by  estimate,  at  10,  15,  18,  and  20  miles 
per  hour;  but,  under  the  circumstances  dis- 
closed by  the  record,  with  only  a  signal  of 
that  character  to  guide  him  and  with  noth- 
ing whatever  to  show  that  there  was  a 
passenger  train  between  him  and  the  cross- 
over switch,  or  anv  likelihood  of  it,  even  if 
he  had  not  reduced  his  train  to  the  speed 
required  by  the  highest  prudence,  or  even  if 
he  did  fail  to  stop  it  within  120  feet,  the 
distance  he  was  able  to  see  ahead,  around 
the  curve,  this,  while  it  might  be  considered 
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an  error  of  judgment,  or  even  a  negligent 
default  on  a  civil  issue,  should  not  by  any 
reasonable  or  just  estimate  of  his  conduct 
be  imputed  to  him  for  a  crime. 

The  decisions  of  the  courts  have  described 
in  different  terms  the  kind  of  negligence 
required  to  constitute  crime.  In  some  of 
them  it  is  said  to  be  negligence  that  is  "cul- 
pable and  gross."  In  others,  that  it  must 
be  such  as  to  show  a  reckless  disregard 
of  the  safety  of  others,  etc.;  but  all  of  tho 
authorities  are  agreed  that,  in  order  to  hold 
one  a  criminal,  there  must  be  a  higher  de- 
gree of  negligence  than  is  required  to  es- 
tablish negligent  default  on  a  mere  civil 
issue,  and  that,  in  order  to  a  conviction  of 
involuntary  manslaughter,  attributable  to 
a  negligent  omission  of  duty,  when  engaged 
in  a  lawful  act,  it  must  be  shown  that  a 
homicide  was  not  improbable  under  all  the 
facts  existent  at  the  time,  and  which  should 
reasonably  have  an  influence  and  effect  on 
the  conduct  of  the  person  charged.  As  ap- 
posite to  the  facts  of  this  record,  the  posi- 
tion is  very  well  stated  in  1  McC Iain's  Crim- 
inal Law,  §  350,  as  follows:  "Negligence 
which  will  render  unintentional  homicide 
criminal  is  such  carelessness  or  recklessness 
as  is  incompatible  with  a  proper  regard  for 
human  life.  An  act  of  omission  as  well  as 
of  commission  may  be  so  criminal  as  to  ren- 
der death  resulting  therefrom  manslaughter. 
But  the  omission  must  be  one  likely  to  cause 
death." 

Many  cases  on  the  subject  show  this  to 
be  a  correct  statement  of  the  principle  and 
are  against  the  validity  of  the  present  con- 
viction. State  V.  Vines,  93  N.  C.  493,  53 
Am.  Rep.  466;  State  V.  O'Brien,  32  N.  J.  L. 
160;  State  v.  Moore,  129  Iowa,  514,  106  N. 
W.  16;  State  v.  Goetz,  83  Conn.  437,  30 
L.R.A.(N.S.)  458,  76  Atl.  1000;  People  v. 
Barnes,  182  Mich.  179,  148  N.  W.  400;  Fer- 
guson's Case,  1  Lewin,  C.  C.  p.  181 ;  1  Russell, 
Crimes,  9th  ed.  pp.  877,  878;  21  Cyc.  765. 
Recurring  to  the  facts  in  evidence,  as  we 
are  enabled  to  understand  them,  the  de- 
fendant, on  the  night  in  question,  was  the 
engineer  on  a  fast  passenger  train  going 
north,  and  expected  and  required  to  make 
his  schedule,  and  was  running  on  his  usual 
time.  A  cautionary  signal  1,600  or  1,700 
feet  south  of  the  switch  gave  no  indication 
that  the  track  ahead  was  obstructed  in  any 
way ;  another  signal,  600  feet  back,  gave 
him  no  order  to  stop  his  train,  but  only: 
'•Switch  turned  for  diverging  track,  proceed 
with  caution,  prepared  to  stop  within  the 
limit  of  your  vision." 

There  were  no  torpedoes  placed  to  warn 
him  that  a  train, "filled  with  unsuspecting 
and  helpless  passengers,  was  on  the  track 
ahead  and  exposed  to  destruction;  not  even 
a  red  lantern  waved  at  any  point  likely  to 
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give  him  notice.  There  was  not  only  noth- 
ing to  warn  him  of  the  perilous  position  ot 
second  No.  32,  but  it  was  not  shown  that  he 
had  any  knowledge  of  the  existence  of  such 
a  train  on  that  night,  and  the  only  signal 
given  him,  to  our  apprehension,  signified 
that  there  was  no  train  between  him  and 
the  cross-over  switch  where  he  was  notified 
to  go  in  on  a  sidetrack.  On  the  record, 
therefore,  defendant  should  not  be  convicted 
of   the  crime  of  manslaughter,  because  of 


an  utter  absence  of  proof  that  a  homicide 
could  have  been  reasonably  expected  to  fol* 
low  from  anything  that  he  did  or  onaitted 
to  do;  and  his  motion  to  dismiss  the  case 
against  him  should  have  been  allowed. 

This  will  be  certified  to  the  end  that  the 
prosecution  against  the  defendant  be  dis- 
missed, and  that,  under  the  statute,  the 
judgment  sliall  have  the  force  and  effect  of 
a  verdict  of  not  guilty. 


Annotation — Criminal  homicide  in  operation  of  railroad  or  street  railway. 


For  a  general  discussion  of  negligent 
homicide,  see  Johnson  v.  State,  61  L.R.A. 
277,  and  the  note  thereto. 

And  for  cases  involving  homicide  by 
misadventure,  see  State  v.  Legg,  3  L.R.A. 
(N.S.)  1152  and  note. 

As  to  whether  the  railroad  company  it- 
self may  be  convicted  of  homicide,  see 
notes  to  People  v.  Rochester,  R.  &  Light 
Co.  21  L.R.A.(N.S.)  998,  and  Com.  v. 
Illinois  C.  R.  Co.  45  L.R.A.(N.S.)  344. 

In  general. 

A  mere  act  of  omission  may  be  so 
criminal  or  culpable  as  to  be  the  subject 
of  an  indictment  for  manslaughter. 
State  V.  O'Brien  (1867)  32  N.  J.  L.  169, 
sustaining  a  conviction  of  manslaughter 
against  a  switch  tender  whose  failure  to 
perform  his  duty  to  adjust  switches  so 
that  passenger  trains  would  keep  to  the 
main  track  resulted  in  the  derailing  of 
a.  train  and  the  death  of  a  passenger, 
the  court  saying  that  it  was  not  neces- 
sary that  his  will  should  have  concurred 
in  his  remission  of  duty,  such  will  or  in- 
tent being  necessary  only  to  establish  the 
crime  of  murder. 

So,  in  United  States  v.  Barias  (1912) 
23  Philippine,  434,  a  conviction  of  a 
street  car  motorman  upon  a  charge  of 
reckless  negligence  was  sustained  where, 
because  of  his  failure  to  look  imme- 
diately in  front  of  his  car  before  start- 
ing it  at  a  busy  street  intersection,  a 
small  child  was  run  over  and  killed,  al- 
though he  did  not  learn  of  the  accident 
until  later. 

And  in  Reg.  v.  Pai^eter  (1828)  3  Cox, 
C.  C.  (Eng.)  191,  a  railroad  policeman 
whose  duty  it  was  to  signal  trains  was 
h^ld  guilty  of  manslaughter  in  failing  to 
give  the  danger  signal  to  an  approaching 
train  when  the  track  became  obstructed, 
which  negligence  resulted  in  the  death  of 
persons  on  the  train. 

The  position  taken  in  State  v.  Tank- 
EBSL£Y,  ante,  533,  that  a  mere  error  in 
judgment,  as  distinguished  from  a  neg- 
ligent disregard  of  human  life,  will  not 
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render  one  criminally  liable,  is  supported 
by  Reg.  v.  Elliott  (1889)  16  Cox,  C.  C. 
(Eng.)  710,  where  a  conductor  in  charge 
of  an  excursion  train  which  became 
stalled  on  an  upgrade,  who  divided  the 
train  after  taking  precautions  to  prevent 
the  rear  section  from  running  down  the 
grade,  which  precautions,  however, 
proved  to  be  insufficient  and  a  collision 
followed  in  which  a  number  of  pas- 
sengers were  killed,  was  found  not  guil- 
ty of  manslaughter,  the  court  charging 
that,  in  order  to  convict,  the  jury  must 
find  that  he  was  guilty  of  gross  neg- 
ligence or  recklessly  negligent  conduct, 
and  that  for  mere  intellectual  defect  or 
mistake  of  judgment  he  could  not  be 
found  guilty. 

In  White  V.  State  (1887)  84  Ala.  421, 
40  So.  598,  sustaining  a  conviction  of 
manslaughter  in  the  first  degree  where 
defendant,  in  alighting  from  a  moving 
hand  car,  stepped  upon  the  brake,  caus- 
ing the  car  to  stop  suddenly,  throwing 
deceased  on  the  track,  the  refusal  to 
instruct  that  defendant  would  not  be 
guilty  if  he  did  not  know  the  result  of 
stopping  the  car  suddenly  was  upheld^ 
the  court  observing  that  gross  careless- 
ness, even  in  the  performance  of  lawful 
acts,  is  punishable  if  another  is  there- 
by injured;  and  if  the  injury  result  in 
death,  it  is  at  least  manslaughter.  The 
statute  involved  in  this  case  defined 
manslaughter  as  voluntarily  depriving  a 
human  being  of  life;  and  the  court  said 
that  if  the  record  fairly  set  forth  the 
testimony,  it  was  difficult  to  perceive  how 
defendant  could  be  guilty  of  manslaugh- 
ter unless  the  jury  were  convinced  that 
he  intentionally  stopped  the  car;  but 
that  that  question  was  not  before  it. 

The  effect  of  contributory  negligence 
on  the  part  of  the  deceased  was  dis- 
cussed in  Reg.  v.  Birchall  (1866)  4  Fost. 
&  F.  (Eng.)  1087,  in  which  the  judge 
said  that  it  appeared  that  deceased  had 
contributed  to  the  fatal  injury  by  not 
getting  out  of  the  way  as  the  other  men 
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on  the  ear  whieh  was  mn  into  had  done; 
and  thatj  until  he  saw  authority  to  the 
eontraiy,  he  would  hold  tha4;  a  man  was 
not  criminally  responsible  for  negligence 
for  which  he  would  not  be. responsible 
in  a  eivil  action. 

A  conviction  of  a  conductor  on  a 
charge  of  manslaughter  in  running  his 
train  across  another  track  without  giving 
the  required  signals  cannot  be  sustained 
where  the  allegation  of  the  indictment 
that  he  knew  the  train  with  which  his 
own  collided  was  about  to  arrive  was 
not  proven.  Com.  v.  Hart  well  (1880) 
128  Mass.  415,  35  Am.  Rep.  391. 

Violation  of  law  or  nile» 

Under  a  statute  providing  that  if  a 
person^  in  the  performanoe  of  a  lawful 
act,  shall,  by  negligence  and  carelessness, 
cause  the  death  of  another,  he  is  guilty 
of  negligent  homicide  in  the  first  degree, 
there  must  be,  to  constitute  criminal  neg- 
ligence or  carelessness,  a  violation  of 
some  duty  imposed  by  law,  directly  or 
impliedly,  with  which  duty  the  defendant 
is  especially  charged;  so,  where  it  was 
the  exclusive  duty  'of  the  engineer  and 
fireman  of  an  engine  to  operate  it  care- 
fully, and  look  for  obstructions  upon  the 
track,  and  give  signals  of  danger,  brake- 
men  who  were  riding  upon  a  tender  of  an 
engine  which  was  beio^  run  backwards 
were  n^  chaiged  with  such  duties,  and 
could  not  be  convicted  for  the  death  of 
a  child,  run  over  by  the  engine,  although 
they  omitted  to  look  for  obstructions  on 
the  track,  and  might  have  seen  the  child 
in  time  to  save  its  life  had  they  kept  a 
lookout,  V>r,  if  they  did  see  it,  might  have 
signaled  the  engineer  in  time  to  enable 
him  to  stop  the  engine.  Anderson  v. 
State  (1889)  27  T«l  App.  177,  3  L.R.A. 
644,  11  Am.  St.  Rep.  189, 11  S.  W.  33. 

And  in  Re  Grand  Jury  (1907)  5  Ohio 
N.  P.  N.  S.  88,  52  Ohio  L.  J.  241,  it  was 
held  that  under  a  statute  defining  man- 
slaughter as  unlawfully  killing  another 
without  malice,  either  upon  a  sudden 
quarrel  or  unintentionally,  while  the 
slayer  is  in  the  commission  of  some  un- 
lawful act,  the  "unlawful  act*'  must  be 
one  which  is  made  so  by  some  specific 
act  or  ordinance,  there  being  no  common- 
law  crimes  in  Ohio,  and  therefore  neither 
a  traction  company  nor  any  of  its  officers 
or  agents  would  be  guilty  of  manslaugh- 
ter in  killing  a  person  by  the  negligent 
operation  of  their  cars,  though  they  were 
grossly  negligent,  where  they  were  not 
at  the  time  violating  any  statute  or  or- 
dinance. 

But  in  State  v.  Dorsey  (1889)  118 
Ind.  167,  10  Am.  St.  Rep.  Ill,  20  N.  E. 
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770,  8  Am.  Crim.  Rep.  518,  a  similar 
statute  was  held  to  be  sufficiently  broad 
to  cover  the  act  of  a  raili'oad  engineer 
in  carelessly  and  negligently  running  his 
locomotive  into-  a  passenger  car  stand- 
ing upon  the  track,  thereby  causing  the 
death  of  a  passenger,  the  court  observ- 
ing that,  to  constitute  manslaughter,  the 
act  causing  death  must  be  of  such  a 
character  as  to  show  a  wanton  'or  reck- 
less disregard  of  the  rights  of  others, 
but  not  necessarily  an  act  denounced  by 
statute  as  a  specific  kind. 

In  Com.  V.  Kuhn  (1853)  1  Pittsb. 
(Pa.)  13,  the  question  of  guilt  under  an 
indictment  of  a  locomotive  engineer  for 
voluntary  manslaughter  in  causing  the 
death  bf  a  person  upon  the  railroad  track 
in  a  city  street  was  left  with  the  jury 
there  being  a  confiict  of  evidence  as  to 
whether  the  engine  was  exceeding  the 
speed  of  4  miles  an  hour,  which  ap- 
parently was  the  maximum  permitted  by 
law,  and  it  appearing  that  deceased  was 
standing  on  the  tracks  some  30  yards 
ahead  of  the  locomotive  when  first  dis- 
covered, and  remained  there  after  warn- 
ing was  given,  whereupon  the  brakeman 
on  the  car  which  was  being  pushed  ahead 
of  the  engine  ran  ahead  of  it  and  en- 
deavored to  get  deceased  from  the  tracks, 
which  efforts  were  resisted  by  the  latter, 
who  exerted  his  physical  force  to  remain 
on  the  track. 

In  Com.  V.  Cook  (1865)  8  Pa.  Co.  Ct. 
486,  under  an  indictment  for  criminal 
negligence  of  a  railroad  engineer  who 
negligently  ran  his  engine  into  the  rear 
of  a  preceding  train,  killing  a  number 
of  passengers,  drawn  under  a  statute 
declaring  it  to  be  a  misdemeanor  where 
an  employee  of  a  railroad  refuses  or  neg- 
lects to  obey  any  rule  or  regulation  of 
the  company,  or,  by  reason  of  negligence 
or  wilful  misconduct,  fails  to  observe 
any  precaution  or  rule  which  it  is  his 
duty  to  obey  and  observe,  and  injury  or 
death  to  any  person  results,  the  court 
charged  substantially  in  the  terras  of  the 
statute,  and  added  that  the  defendant 
should  be  acquitted  if  he  was  really  and 
in  good  faith  trying  to  comply  with  and 
obey  the  rules  and  regulations  of  the 
company,  and  to  observe  all  such  precau- 
tions and  rules  as  a  reasonably  prudent 
and  careful  engineer  should  obey  under 
the  circumstances,  but  failed  through  an 
honest  misapprehension  of  the  surround- 
ing circumstances  or  a  mistake  in  judg- 
ment; provided  that  such  misapprehen- 
sion or  mistake  in  judgment  did  not 
result  from  his  negligence  in  failing  to 
observe  and  obey  any  rule  or  precaution 
which  it  was  his  duty  to  obey  or  observe. 
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In  Reg.  V.  Trainer  (1864)  4  Fost.  & 
F.  (£ng.)  105,  a  prosecution  against  an 
engineer  and  fireman  on  a  passenger 
locomotive  on  a  charge  of  manslaughter 
growing  out  of  the  death  of  passengers 
on  another  train  with  which  they  col- 
lidedy  it  was  held  that  the  fireman  was 
not  guilty,  he  being  bound  by  the  rules 
to  follow  the  directions  of  the  engineer, 
and  the  jury  acquitted  the  engineer,  it 
appearing  that  the  trains  in  question 
were  being  run  under  special  rules  which 
were  contradictory  and  liable  to  lead  to 
danger,  and  which  could  not  be  carried 
out,  and  that  the  engineer  and  fireman 
were  doing  their  best  at  the  time  to  pre- 
vent an  accident  by  endeavoring  to  stop 
their  train  after  the  danger  became  ap- 
parent, although  there  was  some  evidence 
that  their  train  was  running  at  an  ex- 
cessive speed  and  that  a  proper  lookout 
was  not  maintained. 

In  People  v.  Melius  (1882)  1  N.  Y. 
Crim.  Rep.  39,  the  court  instructed  the 
jury  to  the  effect  that  it  was  the  duty  of 
the  rear  brakeman  of  a  train  which  was 
unexpectedly  stopped  at  a  dangerous 
curve  to  go  back  immediately  without 
waiting  for  orders  from  the  conductor,  to 
warn  another  train  which  was  following 
it,  and  even  if  (as  was  not  the  case)  the 
written  rules  of  the  company  were  such 
that  he  was  not  required  or  was  for- 
bidden to  go  back,  it  would  still  be  his 
obvious  duty  to  do  so  to  save  the  lives 
of  passengers,  and  the  law  would  say 
it  was  culpable  negligence  not  to  do  what 
was  an  apparent  necessity  to  save  their 
lives.  The  jury,  however,  returned  a 
verdict  of  not  guilty  of  manslaughter. 

As  dependent  on  acts  of  otliers. 

Ordinarily  to  render  an  employee  of  a 
railroad  company  criminally  liable  for 
negligently  causing  the  death  of  a  hu- 
man being  the  n^ligence  charged  must 
be  that  of  the  accused  directly. 

So,  where  one  whose  duty  it  was  to 
attend  a  steam  engine  stopped  the  engine 
and  went  away,  and  during  his  absence 
a  person  came  and  put  it  in  motion,  and, 
being  unskilled,  was  not  able  to  stop  it, 
in  consequence  of  which  deceased  was 
killed,  the  one  whose  duty  it  was  to  at- 
tend the  engine  could  not  be  convicted  of 
manslaughter.  Hilton's  Case  (1838)  2 
Lewin,  C.  C.  (Eng.)  214. 

In  Reg.  v.  Birchall  (1866)  4  Fost.  & 
F.  (Eng.)  1087,  an  indictment  against  an 
engineer  for  causing  the  death  of  a  per- 
son upon  another  train  with  which  his 
engine  collided  at  a  time  when  he  was 
engaged  in  fixing  the  injector  of  his 
engine  and  had  directed  the  fireman  to 
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look  out  for  signals,  it  was  held  that  the 
engineer  was  not  liable,  but  that  the  fire- 
man was  responsible  for  the  negligence 
which  caused  the  death. 

In  Reg.  V.  Gray  (1866)  4  Fost.  &  F. 
(Eng.)  1098,  a  prosecution  of  an  en- 
gineer fqr  manslaughter  for  the  death  of 
the  fireman  upon  the  engine  which  de- 
fendant was  driving,  due  to  failure  to 
keep  a  proper  lookout,  the  court  directed 
the  jury  to  acquit  the  prisoner  upon  the 
ground  that  it  was  the  duty  of  both 
the  engineer  and  fireman,  or  of  one  or 
the  other,  according  to  the  circumstances, 
to  keep  a  lookout,  and  for  all  that  ap- 
peared,  the  deceased  might  have  been 
keeping  the  lookout  at  the  time. 

In  Reg.  V.  Benge  (1865)  4  Fost.  & 
F.  (Eng.)  504,  the  foreman  of  a  track 
gang  was  found  guilty  of  manslaughter 
in  taking  up  rails  without  allowing  sufft- 
cient  time  to  replace  them,  and  without 
giving  sufficient  warning  to  an  ap- 
proaching train,  whereby  it  was  de- 
railed and  persons  thereon  killed,  al- 
though it  appeared  that  the  driver  of 
the  engine  was  not  maintaining  a  good 
lookout  at  the  time. 

Responsibility  of  hishev  oflloevs. 

While,  under  a  statute  providing  that 
a  person  who,  by  any  act  of  negligence 
or  misconduct  in  a  business  or  employ- 
ment in  which  he  is  engaged,  or  in  the 
use  or  management  of  any  property  in- 
trusted to  his  care  or  under  his  control, 
or  by  any  unlawful,  negligent,  or  reck- 
less act,  occasions  the  death  of  a  human 
being,  is  guilty  of  manslaughter,  it  is 
necessary,  to  render  one  responsible  for 
the  fatal  consequences  of  nonperform- 
ance of  duty,  that  the  duty  be  a  plain 
one  which  he  was  bound  by  law  or  con- 
tract to  perform  personally;  and  an  in- 
dictment was  sufficient  which  allied 
that  defendant,  as  vice  president  and 
general  manager  of  a  railroad  company, 
had  control  'over  the  maintenance  of  the 
tracks  and  roadbed  and  the  operation 
of  all  trains  and  the  employment  and 
instruction  of  engineers,  and  that  it 
was  his  duty  to  ascertain  and  know  at 
what  speed  it  was  safe  for  the  train 
in  question  to  pass  around  a  certain 
curve,  and  to  prevent  it  from  passing 
around  the  curve  at  a  dangerous  speed, 
and  to  place  the  train  under  the  con- 
trol of  a  locomotive  engineer  properly 
trained  and  competent  to  run  the  train, 
but  that  he  "wholly  omitted  to  perform 
such  duties,  and,  by  reason  of  such  neg- 
ligence, the  train  was  run  at  a  dan- 
gerous speed  and  left  the  rails,  causing 
the   death   of   a   passenger.     People   ▼« 
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Smith  (1907)  66  Misc.  1,  105  N-  Y. 
Supp.  1082. 

Where  the  officers  and  directors  of  a 
street  railroad  company  took  means  to 
safeguard  their  cars  at  a  grade  cross- 
ing with  a  steam  railroad,  and  adopted 
rules  for  the  control  of  their  employ ees, 
which,  if  observed,  would  have  avoided 
collisions,  it  was  a  question  for  them 
to  determine  whether  the  putting  in  of 
a  derailing  switch  would  have  been  an 
additional  safeguard;  and,  because 
they  reached  the  conclusion  that  it  was 
not  required,  it  cannot  be  said  that  they 
were  guilty  of  such  gross  negligence  in 
the  performance  of  duty  as  to  render 
them  criminally  responsible  and  subject 
to  indictment  for  manslaughter  because 
of  the  killing  of  a  passenger  at  that 
point,  due  to  the  failure  of  employees 
to  observe  the  rules  and  take  the  pre- 
cautions required.  State  v.  Young 
(1903)  —  N.  J.  L.  — ,  66  Atl.  471. 

In  Reg.  v.  Ledger  (1862)   2  Fost  & 


F.  (Eng.)  867,  it  was  held  that  a  pros- 
ecution could  not  be  maintained  against 
a  station  master  for  manslaughter  for 
death  resulting  from  a  wreck  due,  in 
part,  at  least,  to  his  violation  of  a 
rule  of  the  company  that  trains  should 
not  be  started  at  intervals  of  less  than 
five  mi9ute8  after  the  preceding  one, 
where  a  mistake  had  been  made  by 
other  servants  of  the  company,  so  that 
the  particular  negligence  imputed  to 
the  station  master  appeared  not  to  have 
been  the  proximate  and  efficient  cause 
of  the  catastrophe. 

In  Reg.  V.  Benge  (Eng.)  supra,  an 
inspector  of  the  line,  who  was  jointly 
indicted  with  a  gang  foreman,  and  who 
had  general  control  of  the  district,  was 
held  not  liable  for  death  caused  by  the 
taking  up  of  rails  at  an  improper  time, 
I  as  the  time  when  the  work  was  to  be 
done  on  any  part  of  the  line  was  left 
to  the  discretion  of  the  gang  foreman. 

It.  Lk  S. 


SOUTH  DAKOTA  SUPREBfB  COURT. 

ALBERT  SLINGER,  Respt, 

V. 

S.  M.  TOTTEN,  Appt 
(—  S.  D.  — ^  160  N.  W.  1008.) 

Sale  »  seed  —  warranty. 

One  selling  seed  corn  under  warranty, 
with  the  offer  to  refund  money  if  a  test 
proves  unsatisfactory,  is  not  liable  for  the 
loss  of  the  crop  in  case  the  seed  is  planted 
without  test  and  fails  to  grow. 
For  other  ca8C8,  «ee  Sale,  II,  o,  in  Dig.  l-S^ 

(January  20,  1917.) 

APPEAL  by  defendant  from  an  order  of 
•  the  Circuit  Court  for  Clay  County  over- 
ruling a  demurrer  to  the  complaint  in  an 
action  brought  to  reooYer  damages  for  al- 
leged breach  of  warranty  of  a  quantity  of 
seed  corn  sold  by  defendant  to  plaintiff. 
ReTcrsed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ounderaon  A  GvBdersoii  and 
French  A  Orris,  for  appellant: 

There  could  be  no  implied  warranty  be- 
cause there  was  an  express  warranty  or 
guaranty  that  the  corn  oold  would  show 
a  satisfactory  test ;  that  the  plaintiff  would 


foe  allowed  ten  days  after  receiving  the 
com  in  which  to  niaice  a  thorough  test,  and 
if  it  was  not  satisfactory  to  him,  defend- 
ant would  refund  the  purchase  money. 

Totten  V.  Stevenson,  29  S.  D.  71,  135  N. 
W.  716  J  Sheafe  v.  Zastrow,  30  S.  D.  159, 
138  N.  W.  16;  Mechem,  Sales,  §  1259;  De- 
Witt  V.  Berry,  134  U.  S.  306,  33  L.  ed.  896, 
10  Sup.  Ct.  Rep.  536;  International  Pav.  Co. 
V.  Smith  B.  &  R.  Mach.  Co.  17  Mo.  App. 
264;  Johnson  ▼.  Latimer,  71  Ga.  470;  Cos- 
grove  V.  Bennett,  32  Minn.  371,  20  N.  W. 
359;  Shepherd  v.  Gilroy,  46  Iowa,  193;  Mc- 
Graw  V.  Fletcher,  35  Mich.  104,  15  Mor. 
Min.  Rep.  98;  J.  I.  Case  Plow  Works  v. 
Niles  A  S.  Co.  90  Wis.  690,  63  N.  W.  1013; 
Whitmore  v.  South  Boston  Iron  Co.  2  Allen, 
62;  Bucy  V,  Pitta  Agri.  Works,  89  Iowa, 
464,  56  N.  W.  541 ;  Backraore  v.  Fairbanks, 
M.  &  Co.  79  Iowa,  282,  44  N.  W.  548. 

Messrs.  T.  M.  ZInk  and  H.  G.  Tilton, 
for  respondent: 

The .  general  rule  is  that  where  there  is 
an  express  warranty  as  to  the  quality  or 
fitness  of  a  thing  sold,  there  cannot  be  an 
implied  warranty  as  to  the  same  quality 
or  fitness. 

Sheafe  v.  Zastrow,  18  8.  D.  158,  138  N. 
W.  16;  J.  L  Case  Plow  Works  v.  Niles  & 
S.  Co.  90  Wis.  590,  63  N.  W.  1013;  Baldwin 
V.  Van  Deusen,  37  N.  Y.  487;  Shepherd  v. 


Note.  -^  The  liability  of  a  vendor  of  seeds, 
including  the  measure  of  damages  for  breach 
of  warranty,  is  considered  in  the  notes  to 
Leonard  Seed  Co.  v.  Crary  Canning  Co.  37 
L.R.A.(N.S.)  79,  and  Buckbee  v.  P.  Hohen- 
adel,  Jr.,  Co.  L.RJV..1916C,  1011;  and  see 
L.RJi.l917C. 


later  case,   Ford  v.  Farmers  Exch.  L.R.A. 
1917B,  1106, 

The  analogous  question  as  to  liability  of 
vendor  of  trees,  shrubs,  plants,  or  vines,  is 
treated  in  the  note  to  Kelly  v.  Lum,  49 
L.R.A.(N.S.)  1151. 
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Gilroy,  46  Iowa,  193;  Carlten  v.  Lombard, 

149  N.  Y.  601,  44  N.  E.  1121;  Northern 
Supply  Co.  V.  Wangard,  117  Wis.  624,  98 
Am.  St.  Rep.  963,  94  N.  W.  785;  Conant  v. 
National  State  Bank,  121  Ind.  323,  22  N.  E. 
250;  Nichols  v.  Wyman,  71  Iowa,  160,  32 
N.  W.  258;  Reeves  &  Co.  v.  Byers,  155  Ind. 
535,  58  N.  E.  713;  Sullivan  Machinery  Co. 
V.  Breeden,  40  Ind.  App.  631,  82  N.  E.  107; 
Dwight  Bros,  Paper  Co.  v.  Western  Paper 
Co.  114  Wis.  414,  90  N.  W.  444;  McGraw 
V.  Fletcher,  35  Mich.  104,  15  Mor.  Min.  Rep.  i 
98;  Shirk  v.  Mitchell,  137  Ind.  185,  36  N. 
E.  850;  Malsby  v.  Young,  104  Ga.  206,  30 
S.  E.  854;  Moultrie  Repair  Co.  v.  Hill,  120  Ga. 
730,  48  S.  E.  143;  Hawley  Down  Draft  Fur- 
nace Co.  V.  Van  W^inkle  Gin  &  Mach.  Works, 
4  Ga.  App.  86,  60  S.  E.  1008;  White  y. 
Gresham,  62  111.  App.  399 ;  Lombard  Water- 
Wheel  Governor  Co.  v.  Great  Northern  Paper 
Co.  101  Me.  114,  6  LJl.A.(N.S.)  180,  63  Atl. 
555;  LaCrosse  Plow  Co.  v.  Helgeson,  127 
Wis.  622,  106  N.  W.  1094;  Bagley  ▼.  Gen- 
eral Fire  Extinguisher  Co.  80  C.  C.  A.  172, 

150  Fed.  284;  Boyer  v.  Neel,  50  Mo.  App. 
26;  Walter  A.  Wood  Mowing  &  Reaping 
Mach.  Co.  V.  Bobbst,  56  Mo.  App.  427;  Me- 
Quaid  V.  Ross,  86  Wis.  492,  22  L.R.A.  187, 
39  Am.  St.  Rep.  864,  65  N.  W.  705. 

But  where  there  is  an  express  warranty 
which  does  not  include  quality  and  fitness, 
the  law  creates  or  imposes  an  implied  war- 
ranty, in  addition  to  the  express  warranty, 
that  the  property  purchased  is  of  good 
quality  and  fit  for  the  purpose  intemled. 

Bucy  V.  Pitts  Agri.  Works,  89  Iowa,  464, 
66  N.  W.  541;  Blackmore  v.  Fairbanks,  M. 
&  Co.  79  Iowa,  282,  44  N.  W.  548;  Alpha 
Checkrower  Co.  v.  Bradley,  105  Iowa,  537, 
75  N.  W,  369;  Ideal  Heating  Co.  v.  Kramer, 
127  Iowa,  137,  102  N.  W.  840;  Latham  v. 
Shipley,  86  Iowa,  643,  53  N.  W.  342;  Lox- 
tercamp  v.  Lininger  Implement  Co.  147 
Iowa,  29,  33  L.R.A.(N.S.)  601,  125  N.  W. 
830;  Parsons  Band  Cutter  &  Self  Feeder  Co. 
V.  Mallinger,  122  Iowa,  703,  98  N.  W.  680; 
George  E.  Pew  Co.  v.  Karley,  154  Iowa,  569, 
184  N.  W.  529 ;  Fairbanks,  M.  &  Co.  v.  Bas- 
kett,  98  Mo.  App.  53,  71  S.  W.  1113;  Iro- 
quois Furnace  Co.  v.  Wilkin  Mfg.  Co.  181 
111.  682,  64  N.  E.  987;  Hansmann  v.  Pollard, 
113  Minn.  429,  129  N.  W.  848;  DeWitt  v. 
Berry,  134  U.  S.  306,  33  L.  ed.  896,  10  Sup. 
Ct.  Rep.  636;  Monroe  v.  Hickox,  M.  &  H. 
Co.  144  Mich.  30,  1D7  N.  W.  719;  Carleton 
v.  Lombard,  A.  &  Co.  149  N.  Y.  l37,  43  N. 
E.  422,  149  N.  Y.  601,  44  N.  E.  1121;  Mer- 
riam  v.  Field,  24  Wis.  640;  Totten  v.  Stev- 
enson, 29  S.  D.  71,  136  N.  W.  715;  Hooven 
&  A.  Co.  V.  Writz  Bros.  16  N.  D.  477,  107 
N.  W.  1078;  Leavitt  v.  Fiberloid,  196  Mass. 
440,  15  L.R.A.(N.S.)  855,  82  N.  E.  682; 
Baer  v.  Mobile  Cooperage  &  Box  Mfg.  Co. 


159  Ala.  491,  49  So.  92;  Fuchs  &  L.  Mfg.  Co. 
L.R.A.1917C. 


V.  mttredge,  242  in.  88,  89  N.  E.  728; 
American  Radiator  Co.  v.  McKee,  140  Ky. 
105,  ISO  S.  W.  977;  Commercial  Realty  & 
Constr.  Co.  v.  Dorsey,  114  Md.  172,  78  Atl. 
1099;  Randall  v.  J.  A.  Fay  &  £.  Co.  158 
Mich.  630,  123  N.  W.  574;  Kenyon  Printing 
&  Mfg.  Co.  V.  Barnsley  Bros.  Cutlery  Co. 
143  Mo.  App.  618,  127  S.  W.  666;  Laumeier 
V.  Dolph,  146  Mo.  App.  78,  130  S.  W.  360; 
Walker,  E.  &  C.  Co.  v.  Ayer,  80  S.  C.  292,  61 
S.  E.  557;  Cook  v.  Darling,  160  Mich.  475, 
126  N.  W.  411 ;  CUne  v.  Mock,  150  Mo.  App. 
431,  131  S.  W.  710;  Heath  Dry  Gas  Co.  v. 
Hurd,  193  N.  Y.  266,  26  L.ILA.(N.S.)  160, 
86  N.  E.  18. 

In  the  sale  of  seed  a  warranty  is  created 
by  law  that  the  seed  is  true  to  nam,e  and 
description,  is  free  from  foreign  seeds  and 
impurities,  is  fit  for  the  purpose  for  which 
purchased,  and  will  germinate,  and  is  free 
from  defects  from  improper  or  negligent 
cultivation  and  handling. 

Gold  Ridge  Min.  Co.  v.  Tallmadge,  102 
AnL  St.  Rep.  623,  note;  Totten  v.  Steven- 
son, 29  S.  D.  71,  135  N.  W.  715;  Shaw  v. 
Smith,  46  Kan.  334,  11  L.R.A.  681,  25  Pac. 
886;  Shatto  v.  .Abernathy,  35  Minn.  638,  29 
N.  W.  325;  Gardner  v.  Winter,  117  Kv.  382, 
63  L.R.A.  647,  78  S.  W.  143;  Hoffman  v. 
Dixon,  105  Wis.  315,  76  Am.  St.  Rep.  916, 
81  N.  W.  491;  Leonard  Seed  Co.  v.  Crary 
Canning  Co.  147  W^is.  166,  37  L.R.A.(N.S.) 
79,  132  N.  W,  902,  Ann.  Cas.  1912D,  1077; 
Reiger  v.  Worth,  127  N.  C.  230,  52  L.R.A. 
362,  80  Am.  St.  Rep.  798,  37  S.  E.  217; 
Wolcott  V.  Mount,  38  N.  J.  L.  496,  20  Am. 
Rep.  425;  Rauth  v.  Southwest  Warehouse 
Co.  168  Cal.  64,  109  Pac.  839;  Vaughan*s 
Seed  Store  v.  Stringfellow,  66  Fla.  708,  48 
So.  410;  Van  Wyck  v.  Allen,  69  N.  Y. 
61,  25  Am.  Rep.  136;  Wieler  v.  ScliiUzzi,  17 
C.  B.  619,  139  Eng.  Reprint,  1219,  25  L.  J. 
C.  P.  N.  S.  89,  4  Week.  Rep.  209;  Depew  v. 
Peck  Hardware  Co.  121  App.  Div.  28,  105 
N.  Y.  Supp.  390;  Frith  v.  Hollan,  133  Ala. 
683,  91  Am.  St.  Rep.  54,  32  So.  494;  North- 
western Cordage  Co.  v.  Rice,  5  N.  D.  432, 
57  Am.  St.  Rep.  563,  67  N.  W.  298;  Fairbank 
Canning  Co.  v.  Metssger,  118  N.  Y.  260,  16 
Am.  St.  Rep.  763,  28  N.  E.  372;  White  ▼. 
Miller,  71  N.  Y.  118,  27  Am.  Rep.  13;  Brigg 
V.  Hilton,  99  N.  Y.  617,  62  Am.  Rep.  63,  3 
N.  B.  51;  Dounee  v.  Dow,  64  N.  Y.  411; 
Lewis  V.  Rountree,  78  N.  C.  828;  Fordieimer 
V.  Stewart,  66  Iowa,  693,  54  Am.  Rep.  30, 
22  N.  W.  886;  Gould  v.  Stein,  149  Mass.  670, 
6  L.R.A.  213,  14  Am.  St.  Rep.  465,  22  N.  E. 
47 ;  Morse  v.  Moore,  83  Me.  473,  13  L.R.A. 
224,  23  Am.  St.  Rep.  783,  22  Atl.  362;  Kel- 
ly V.  Lum,  76  Wash.  135,  49  L.R.A.(N.S.) 
1151,  134  Pac.  819;  Weller  v.  Bectell,  2  Ind. 
App.  228,  28  N.  E.  333;  Kitchin  v.  Oregon 
Nursery  Co.  66  Or.  20,  130  Pao.  408,  1133, 
132    Pac.   966;    Grisinger   v.   Hubbard,    21 
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Idaho,  460,  122  Bac.  853,  Aim.  Cas.  l6ia£, 
87;  Sanford  v.  Brown  Bros.  Co.  208  N.  Y. 
90,  60  L.R.A.(N.S.)  778,  101  N.  E.  797. 

If  the  contract  of  sale  requires  the  pur- 
chaser to  inspect  or  test  the  property  pur- 
chased by  him  within  a  specified  time,  and 
he  fails  to  do  so,  he  has  no  remedy  for 
breach  of  the  contract.  But  if  the  contract 
does  not  exact  such  requirement  of  him, 
or  the  warranty  is  independent  of  such  pro- 
vision of  the  oontract,  or  there  is  a  war-* 
ranty  imposed  by  law,  or  an  implied  war- 
ranty, then  the  purchaser  is  not  roquired  to 
make  the  inspection  or  test. 

Hurley-Mason  Ca  v.  Stebbins,  79  Wash. 
366,  L.R.A.1915B,  1181,  140  Pac.  381.  Aan. 
Cas.  1916A,  948;  Waeber  v.  Talbot,  167  N. 
Y.  48,  82  Am.  St.  Rep.  712,  60  N.  E.  268; 
Fairbank  Canning  Co.  v.  Metzger,  118  N.  Y. 
260,  16  Am.  St.  Rep.  758,  23  N.  E.  372; 
Morse  v.  Moot^e,  83  Me.  473,  13  L.RA..  224, 
23  Am.  St.  Rep.  788,  22  Atl.  862;  Taeoma 
Coal  Co.  ▼.  Bradley,  2  Wash.  600,  26  Am. 
St.  Rep.  800,  27  PSx;.  464;  Bierman  y.  City 
Mills  Co.  151  N.  Y.  482,  87  LJft.A.  799,  66 
Am.  St.  Rep.  685,  45  N.  E.  856;  J.  I.  Cass 
Threshing  Mach.  Co.  ▼.  Gidley,  28  S.  D.  101, 
132  N.  W.  711 ;  Northwest  Thresher  Co.  v. 
Mehlhoff,  23  S.  D.  476,  122  K  W.  428;  Det- 
wiler  V.  Downes,  119  Minn.  44,  60  L.R.A. 
(X.S.)  753,  137  N.  W.  422;  McCormick 
Harvesting  Mach.  Co.  v.  Fields,  90  Minn. 
161.  95  N.  W.  886;  Osborne  v.  Marks,  33 
Minn.  56,  22  N.  W.  1;  Koehler  v.  York  Mfg. 
Co.  113  C.  C.  A.  601,  193  Fed.  981;  W.  T. 
Adams  Mach.  Co.  v.  Turner,  162  Ala.  351, 
136  Am.  St,  Rep.  28,  50  So.  308;  Milburn 
Wagon  Co.  v.  Niaewarner,  90  Va.  714,  19 
S.  E.  846;  Murray  Co.  v.  Putman,  —  Tex. 
Civ.  App.  — ,  164  S.  W.  245;  Sanford  v. 
Brown  Bros.  Co.  208  N.  Y.  90,  50  L.R.A. 
(N.S.)  778,  101  N.  E.  797;  Sawyer  &  M.  Co. 
V.  Ritchie,  43  Can.  6.  C.  614;  Lindsay  v. 
Fricke,  130  Wis.  107,  109  N.  W.  945;  Mc- 
Gill  V.  Hall,  ■—  Tex.  Civ.  App.  — ,  26  B.  W. 
132;  Birch  v.  Kavanaugh  Knitting  Co.  34 
App.  Div.  614,  64  N.  Y.  Supp.  449,  165  N. 
Y.  617,  59  N.  E.  1119;  Fitzpatrick  v.  D.  M. 
Osborne  &  Co.  50  Minn.  261,  52  N.  W.  861; 
Aultman  v.  Theirer,  34  Iowa,  272;  McCor- 
mick V.  Dunville,  36  Iowa,  645;  Tunell  v. 
D.  M.  Osborne  &  Co.  31  Minn.  343,  17  N. 
W.  944;  Gaar,  S.  &  Co.  v.  Patterson,  65 
Minn.  449,  68  N.  W.  69;  Parry  Mfg.  Co.  v. 
Tobin,  106  Wis.  286,  82  N.  W.  154;  Miller 
V.  F.  R.  Patcl^  Mfg.  Co.  101  App.  Div.  22, 
91   N.   Y.    Supp.    870;    Obenchain   v.   Roff, 

29  Okla.  211,  U6  Pac.  782 ;  Battey  v.  Lunt, 

30  R.  I.  1,  136  Am.  St.  Rep.  926,  73  Atl,  353; 
Hammond  ▼.  Sandwich  Mfg.  Co.  146  Wis. 
485,  131  N.  W.  1097 ;  Fisk  v.  Tank,  12  Wis. 
276.  78  Am.  Deo.  787. 
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Poll«y»   P.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  plaintiff  to 
recover  damages  foi-  alleged  breach  of  war- 
ranty of  a  quantity  of  seed  corn  sold  to 
plaintiff  by  defendant.  PlaintiJOT  ordered 
the  seed  oom  by  mail,  and  without  inspec- 
tion, from  a  catalogue  issued  by  defendant, 
and  whatever  warranty  was  made  by  de- 
fendant is  found  in  said  catalogue.  The 
portion  of  said  catalogue  claimed  to  con- 
stitute said  warranty  is  as  follows;  "My 
seeds  are  all  good,  and  I  want  every  pur- 
chaser to  know  as  near  as  possible  just 
what  he  will  get  when  he  sends  in  his  order. 
.  .  .  All  seeds  are  thoroughly  tested.  The 
value  of  tested  seeds  cannot  be  over  estimat- 
ed. You  are  assured  that  the  seeds  are  vigor- 
ous and  full  of  life,  and,  with  normal  con- 
dition, you  will  get  a  perfect  stand  of  plants 
that  will  be  a  pleasure  to  watch  grow,  in- 
stead of  a  disappointment.  I  guarantee  all 
seeds  sent  out  froin  this  house.  All  seeds 
are  carefully  tested  by  me  before  shipment 
is  made.  Therefore  I  am  perfectly  willing 
to  guarantee  a  satisfactory  test.  Ten  days 
after  you  receive  the  goods  will  be  allowed 
for  you  to  make  a  thorough  test.  Test 
them  any  old  way  you  like,  and,  if  not  sat- 
isfied, let  me  know  and  I  will  refund  your 
money.  Let  me  urge  right  here,  it  matters 
not  from  whom  you  buy,  you  should  care- 
fully test  your  seed.  There  is  too  much  at 
stake  for  you  to  take  any  chances  in  this 
matter.  All  my  seed  corn  is  grown  in  Clay 
county,  South  Qakota.  To  get  a  good  crop 
of  com,  it  is  absolutely  necessary  to  have 
good  seed.  It  costs  as  much  to  prepare  the 
ground,  and  is  just  as  expensive  to  culti- 
vate the  ground,  for  half  a  stand  from  poor 
seed  as  where  you  have  a  full  stand  from 
good  seed,  but  the  difference  in  the  yield  is 
greater  than  most  people  would  think. 
Don't  wait  till  spring  and  go  to  the  crib 
and  trust  to  luck;  get  busy  now  and  test 
your  seed  and  know.  .  .  .  We  have  used 
the  greatest  care  in  handling  our  seed,  and 
the  tests  we  are  now  making  show  the  good 
work  done,  as  the  tests  run  very  strong.  If 
seeds  are  not  as  represented  and  do  not 
test  out  satisfactorily  to  you,  we  take  it 
back  and  you  get  your  money  and  no  kick- 
ing. .  .  .  Early  Murdo^k.  Thia  is  one  of 
the  grandest  varieties  of  early  corn  ever  of- 
fered, and  one  that  will  surprise  and  please 
any  farmer  who  tries  it.  Stalks  grow  7 
to  8  feet  high  and  set  the  ears  about  3| 
feet  from  the  ground ,'-^an  ideal  height  for 
picking.  It  is  a  very  early  kind,  ripening 
in  ninety  to  ninety-fivQ  d^s.  It  is  a  pure 
yellow,  deep  grain,  remarkably  thorough- 
bred and  true  to  type;  has  eighteen  to  twen- 
ty rows,  small  cob.  All  ears  are  well  ma- 
tured, kernels  germinate  quickly,  and  send 
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up  good  strong  plants  right  from  the  start. 
One  remarkable  and  pleasing  peculiarity 
about  the  Early  Murdock  that  I  noticed  in 
going  over  my  flolda  was  that  there  were 
very  few  barren  stalks.  Nearly  every  stalk 
has  from  one  to  two  large  ears.  Mr.  Farm- 
er, you  should  try  this  corn.  It  is  good, 
and  T  know  you  will  like  it." 

Plaintiff  purchased  the  variety  of  corn 
above  described  as  "Early  Murdock,"  and 
planted  it  without  making  any  test  what- 
ever. He  alleges  in  his  amended  complaint 
that  the  planting  was  done  in  a  reasonably 
careful  manner;  that  it  was  done  in  the 
proper  time  of  the  year;  that  the  ground 
in  which  it  was  planted  was  properly  pre- 
pared for  the  planting  of  corn;  and  that  the 
weather  and  other  conditions  at  the  time 
the  com  was  planted,  and  for  a  sufficient 
length  of  time  thereafter  for  said  corn  to 
germinate,  were  favorable  to  the  germina- 
tion of  com,  but  that  nqtwithstanding  said 
facts  only  a  very  small  percentage  of  said 
com  ever  germinated  or  grew.  The  result 
was  that,  although  he  replanted  his  field 
with  other  seed  corn,  he  succeeded  in  rais- 
ing only  about  half  a  crop,  and  he  now 
seeks  to  recover  from  defendant  the  damage 
he  suffered  by  reason  of  the  partial  loss  of 
his  corn  crop. 

Defendant  demurred  to  the  amended  com- 
plaint on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and,  from  an  order  overruling  such  de- 
murrer, defendant  appeals. 

Plaintiff  bases  his  right  of  recovery  upon 
the  theory  that,  the  corn  having  been  sold 
for  seed,  there  was  an  implied  warranty 
that  it  was  suitable  for  the  purpose  for 
which  it  was  sold,  or,  in  other  words,  that 
it  would  grow  when  planted.  It  is  conceded 
by  both  parties  that,  by  the  use  of  the 
language  quoted  from  the  catalogue,  defend- 
ant expressly  warranted  that,  if  tested,  the 
corn  would  give  satisfactory  results,  and 
that,  if  tested,  and  the  results  were  not 
satisfactory,  plaintiff  might  return  the  corn 
and  his  money  would  be  refunded.  But  it 
is  contended  by  plaintiff  that  the  making  of 
such  test  was  permissible  only;  and  not 
obligatory  upon  him,  and  that  in  addition 
to  warranting  the  corn  to  test  satisfactorily, 
there  is  also  **an  express  warranty  as  to  the 
quality,  kind,  and  fitness"  of  the  said  seed 
corn.  This  contention  is  based  upon  the 
following  isolated  clauses  of  the  contract 
quoted  in  the  amended  complaint:  **My 
seeds  are  good  and  I  want  every  purchaser 
to  know,  as  near  as  possible,  just  what  he 
will  get  when  he  sends  his  order.  .  .  . 
All  seeds  are  thoroughly  tested.  The  value 
of  tested  seeds  cannot  be  overestimated. 
You  are  assured  that  the  seeds  are  full  of 
life  and,  with  normal  conditions,  you  will 
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get  a  perfect  stand  of  plants  tliat  will  b«  a 
pleasure  to  watch  grow,  instead  of  a  dis-^ 
appointment.  ...  I  guarantee  all  seeda 
sent  out  from  this  house.  .  .  .  All  ears 
are  well  matured,  kernels  germinate  quick- 
ly and  send  up  strong  plants  right  on  the 
start.  ...  It  is  good  and  I  know  you 
will  like  it." 

Whether  this  language,  if  unqualified  by 
other  portions  of  the  contract,  would  bear 
the  construction  placed  upon  it  by  plaintiff^ 
it  is  not  necessary  to  determine.  The  en- 
tire contract  must  be  read  together,  and,. 
when  so  read«  it  does  not  support  plaintiff's 
contention.  While  the  language  of  the  war- 
ranty is  broad,  so  far  as  the  general  quality 
of  the  corn  is  concerned,  it  is  limited  in 
respect  to  the  rights  of  the  plaintiff  and 
the  liability  defendant  is  willing  to  assume. 
Defendant  '"guarantees"  that  the  com  will 
test  satisfactorily,  not  that  it  will  grow  if 
planted  in  the  field.  It  is  well  understood 
that  by  testing  seed  com  is  meant  the 
planting  of  a  small  quantity  of  it  in  a  hot- 
bed or  other  place  where  it  is  protected 
from  outdoor  weather  conditions.  It  ift 
merely  a  test  of  the  germinating  powers  of 
the  seed  under  favorable  conditions,  and  it 
may  well  be  that  a  vendor  of  seed  corn 
would  be  willing  to  refund  the  purchase 
money  in  case  it  would  not  test  satisfactor- 
ily when  he  would  not  be  willing  to  war- 
rant, either  expressly  or  impliedly,  that  it 
would  grow  when  planted  in  the  field,  and 
become  liable  for  the  value  of  a  field  of  com 
in  case  said  seed  did  not  grow.  By  express- 
ly warranting  the  corn  to  test  satisfactorily 
he  limited  his  warranty  to  the  results  of  a 
test,  and  by  agreeing  to  refund  the  purchase 
money  in  case  a  test  did  not  show  satis- 
factory results,  he  limited  his  liability  ta 
the  amount  of  the  purchase  money. 

It  is  a  well-settled  principle  of  law  a«  ap- 
plied to  sales  tliat  an  implied  warranty 
arises  only  'when  there  is  no  express  war- 
ranty, and  that  an  express  warranty  always 
excludes  an  implied  warranty.  Tiedeman, 
Sales,  §  182;  Mechem,  Sales,  §  1259;  35  Cyc. 
392;  Sheaf e  v.  Zastrow,  30  S.  D.  159,  13S 
N.  W.  16.  While  the  warranty  expressed  in 
the  contract  and  the  implied  warranty  con- 
tended for  by  the  plaintiff  are  stated  in 
different  language,  both  warranties  relate  to 
the  same  quality  of  the  seed  corn;  to  wit,, 
to  its  germinating  quality.  The  only  differ- 
ence is  in  the  manner  of  ascertaining  the 
existence  of  this  quality. 

Under  the  terms  of  the  contract  as  set 
out  in  plaintiff's  amended  complaint,  he  had 
it  in  his  power  to  protect  himself  from  any 
loss  whatever  except  the  trifling  expense  of 
testing  the  corn.  He  alleges  in  his  amend- 
ed complaint  that  he  purchased  the  corn  on 
or  about  the  Ist  day  of  February^  and  that 
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he  did  not  plant  it  until  between  the  11th 
and  20th  days  of  the  following  month  of 
May.  Had  he  availed  himself  of  his  rights 
under  the  terms  of  the  contract,  and  as  the 
defendant  urged  him  to  do,  by 'testing  the 
com  within  ten  days  after  he  purchased  it, 
he  would  have  ascertained  that  it  was  not 
fit  for  seed,  and  would  not  only  have  been 
able  to  return  it  and  have  had  his  purchase 
money  returned  to  him,  but  could  have  pro- 
cured   other    seed    before    planting     time. 


Having  failed  to  make  the  test  of  the  said 
seed  corn,  as  provided  for  in  the  contract, 
and  having  planted  the  same  without  test- 
ing it,  he  assumed  the  risk  of  its  germinat- 
ing qualities,  and  the  defendant  was  re> 
lieved  from  further  liability. 
The  order  appealed  from  is  reversed. 

Petition  for  rehearing   denied    March    6, 
1917. 


TENNESSEE  SUPREME  COURT. 

JULIAN  P.  SMITH,  PlfT.  in  Certiorari, 

V. 

CINCINNATI,  NEW  ORLEANS,  &  TEXAS 
PACIFIC  RAILWAY  COMPANY. 

(136  Tenn.  282,  1B9  S.  W.  367.) 

Judgment  —  Injury  to  wife  •^  iMir  to 
personal  action. 

A  judgment  in  favor  of  one  suing  for  in- 
jury to  himself,  his  wife,  and  his  property, 
growinpf  out  of  one  tort,  after  he  dismisses 
his  claim  for  his  own  injury,  is  a  bar  to  a 
subsequent  action  based  on  such  injury. 
For  other  cases,  see  Action  or  Suit,  II,  c,  in 

Dig,  1-52  y.  8. 

(November  22,  1916.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgment  reversing 
a  judgment  of  the  Circuit  Court  for  Hamil- 
ton County  in  plaintifTs  favor  in  an  action 
brought  to  recover  damages  for  injury  to 
himself  and  his  property,  resulting  from  a 
railroad  accident.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Uewls  Shepherd  and  Fleming 
&  Shepherd  for  plaintiff  in  certiorari. 

Messrs.  Allison,  Lynch,  A  Phillips,  for 
defendant  in  certiorari: 

The  injury  sued  for  in  this  case  and  re- 
covered for  b^  plaintiff  in  the  Federal  court 
was  caused  by  one  and  the  same  tort,  and 
hence  there  is  but  one  right  of  action. 

Freeman,  Judgm.  §  241;  Mobile  &  0.  R. 
Co.  V.  Matthews,  115  Tenn.  172,  91  S.  W. 
194;  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Rod- 
dy, 132  Tenn.  668,  L.RA.1916E,  074,  179 
S.  W.  143. 

Lansden,  J.,  delivered  the  opinion  of  the 
court: 

Smith  commenced  this  suit  in  the  circuit 
court  of  Hamilton  county  to  recover  of  the 

Ncyte.  —  Upon  the  question  whether  dam- 
ages sustained  on  account  of  injuries  to 
one's  self  and  another  at  the  same  time  con- 
stitute one  or  more  than  one  cause  of  ac- 
tion, see  annotation  following  this  case, 
pont,  544. 
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railway  company  for  damages  for  personal 
injuries  alleged  to  have  been  received  by 
him,  and  for  damages  to  certain  personal 
property,  in  an  accident  to  a  passenger  coach 
of  the  defendant  company  in  November, 
1913,  There  is  no  question  here  but  what 
the  company  was  negligent  and  the  plain- 
tiff received  injuries.  The  only  question 
arises  upon  a  plea  of  res  judicata  filed  by 
the  railway  company.  The  facts  pertinent 
to  this  plea  are  as  follows: 

Plaintiff  and  his  wife,  in  November,  1913, 
were  traveling  on  one  of  the  trains  of  the 
defendant  company,  and  when  it  was  near 
!  the  city  of  Chattanooga  the  passenger  coach 
in  which  they  were  riding  was  derailed,  and 
they    received    injuries.      Suits    were    com- 
menced   in    the    Federal    court    to    recover 
damages  for  injuries  sustained  by  the  wife, 
and  also  by  the  plaintiff  to  recover  for  loss 
!  of  the  services  of  the  wife,  injuries  to  him- 
I  self  and  to  his    property.    In   response    to 
I  motions  made  by  the  defendant  in  the  Fed- 
eral court,  the  plaintiff  dismissed  all  of  his 
suits  there  eiccept  for  injuries  to  his  wife 
and  for  the  loss  of  her  services.    The  defend- 
ant pleaded  the  former  suit  and  recovery  in 
the  Federal  court  as  a  bar  to   this   action. 
The  circuit  judge  pronounced  judgment  on 
the  verdict  of  the  jury,  and  an  appeal  was 
taken   from  this  judgment  to  the  court  of 
i  civil  appeals.    In  that  court   the   judgment 
was  reversed,  and  the  snit  dismissed. 

The  question,  as  it  comes  to  us,  has  not 
been  decided  by  this  court,  so  far  as  we  are 
advised.  In  Southern  R.  Co.  v.  Brigraan,  95 
Tenn.  628,  32  S.  W.  762,  12  Am.  Neg.  Cas. 
585,  the  question  was  discussed,  but  a  de- 
cision was  pretermitted.  In  Mobile  &  O.  R. 
Co.  T.  Matthews,  115  Tenn.  172,  91  S.  W. 
194,  a  question  very  similar  was  decided, 
and  the  court  of  civil  appeals  relies  upon 
this  ease  as  authority  to  sustain  its  action. 
In  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Roddy, 
132  Tenn.  674,  L.R.A.1916E,  974,  179  S. 
W.  143,  a  quotation  is  made  from  Freeman 
on  Judgments,  which  was  also  made  in 
Southern  R.  Co.  v.  Brigman,  supra.  But  the 
Roddy  Case  did  not  involve  a  plea  of  rea 
judicata. 
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As  stated,  the  case  most  nearly  in  point  is 
that  of  Mobile  &  0.  R.  Co.  v.  Matthews, 
supra.  That  was  a  suit  by  Matthews  for  in- 
juries sustained  by  him  to  his  person  and  to 
his  property  in  a  collision  with  a  train  at  a 
road  crossing.  The  defendant  moved  to 
strike  the  declaration  for  duplicity,  and  the 
court  held  that  it  was  not  duplex.  It  was 
said:  "But  in  this  case  there  is  but  one 
cause  of  action  sued  upon.  The  negligent 
action  of  the  plaintiff  in  error  constituted 
but  one  tort.  The  injuries  to  the  person 
and  property  of  the  defendant  in  error  were 
the  several  results  and  effects  of  one  wrong- 
ful act.  A  single  tort  can  be  the  basis  of 
but  one  action.  It  is  not  improper  to  de- 
clare in  different  counts  for  damages  to  the 
person  and  property  when  both  result  from 
the  same  tort,  and  it  is  the  better  practice 
to  do  so  where  there  is  any  difference  in  the 
measure  of  damages,  and  all  the  damages 
sustained  must  be  sued  for  in  one  suit. 
This  is  necessary  to  prevent  multiplicity  of 
suits,  burdensome  expense,  and  delays  to 
plaintiffs,  and  vexatious  litigation  against 
defendants.  If  necessary  to  prevent  con- 
fusion in  ascertaining  the  damages  to  be  re- 
covered for  different  injuries,  separate  ver- 
dicts may  be  directed." 

It  has  also  been  held  that  the  saving  of 
the  statute  to  the  widow,  children,  and  next 
of  kin  of  a  decedent  of  a  right  of  action  to 
be  prosecuted  in  the  name  of  his  administra- 
tor for  personal  injuries  resulting  in  death 
does  not  create  a  new  and  substantive  right 
of  action  for  their  benefit,  but  merely  pre- 
serves and  continues  for  them  the  right  of 
action  the  deceased  would  have  had  if  he 
had  survived.  Love  v.  Southern  R.  Co.  108 
Tenn.  104,  56  L.R.A.  471,  66  S.  W.  476; 
Whaley  v.  Catlett,  103  Tenn.  348,  63  S.  W. 
131. 

The  following  quotation  from  Freeman  on 
Judgments    is    made  in  Southern  R.  Co.  v. 


Brigman,  and  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  V.  Roddy,  supra,  says:  "A  single  tort 
can  be  the  foundation  for  but  one  claim  for 
damages.  .  .  .  All  .damages  which  can, 
by  any  possibility,  result  from  a  single  tort, 
form  an  indivisible  cause  of  action.  Every 
cause  of  action  in  tort  consists  of  two  parts, 
to  wit,  the  unlawful  act,  and  all  damages 
that  can  arise  from  it.  For  damages  alone 
no  action  can  be  permitted.  Hence,  if  a  re- 
covery has  once  been  had  for  the  unlawful 
act,  no  subsequent  suit  can  be  maintained. 
There  must  be  a  fresh  act,  as  well  as  fresh 
damages." 

It  is  said  also  in  Mobile  &  O.  R.  Co.  v. 
Matthews,  supra,  that  if  the  plaintiff  failed 
to  sue  for  the  entire  damages  done  him  by 
the  tort,  a  second  action  for  damages  omit- 
ted will  be  precluded  by  the  judgment  in  the 
first  suit  brought  and  tried.  For  this  state- 
ment. Southern  R.  Co.  v.  Brigman,  supra. 
Freeman,  Judgm.  §  241,  and  Carraway  v. 
BurtoB,  4  Humph,  108,  are  cited. 

Mr.  Freeman  and  the  case  of  Carraway  v. 
Burton  fully  sustained  the  proposition  stat- 
ed by  the  court.  This  last  case  discusses  the 
question  in  the  exact  phase  in  which  it  is 
presented  to  us.  We  think  all  of  our  eases, 
while  not  deciding  the  question  presented 
exactly,  furnish  a  basis  from  which  the  nec- 
essary corollary  is  drawn  that  if  the  plain- 
tiff, suing  for  damages  for  injuries  result- 
ing from  a  single  tort,  does  not  include  in 
his  suit  all  the  injuries  sustained,  a  subse- 
quent suit  for  those  omitted  will  be  barred 
upon  a  plea  of  res  judicata,  aptly  pleaded. 
This  follows  naturally  from  the  conclusion 
tbat  the  recovery  is  for  the  tort,  and  not 
for  the  injuries.  If  ^'a  single  tort  can  be  the 
foundation  for  but  one  claim  for  damages," 
it  inevitably  follows  that  there  can  be  but 
one  suit  to  recover  for  injuries  resulting 
from  that  tort.  The  decree  of  the  Court  of 
Civil  Appeals  is  affirmed. 


Aiinotatioii — ^Damages  suslained  on  account  of  injuries  to  one's  self  and 
another  at  the  same  tune^  as  constituting  one  or  more  than  one  cause 
of  action. 


Closely  analogous  to  the  question  pre- 
sented in  this  note  is  the  question  wheth- 
er the  injury  to  persons  and  to  property 
at  the  same  time  constitutes  more  than 
one  cause  of  action  which  is  treated  in 
notes  to  King  v.  Chicago,  M.  &  St.  P.  R. 
Co.  60  L.R.A.  161 ;  Ochs  v.  Public  Service 
R.  Co.  36  L.R.A.(N.S.)  240;  and  Under- 
writers at  Llovd's  Ins.  Co.  v.  Vicksburg 
Traction  Co.  61  L.R.A.(N.S.)  319. 

The  cases  in  the  notes  just  referred  to 
have  arrived  at  different  results  accord- 
ing as  they  have  considered  the  appli- 
cation of  different  rules.  Thus,  the 
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English  rule  basing  cause  of  action  on 
the  injury,  followed  and  acted  upon  in 
some  of  the  United  States,  treats  a  cause 
of  action  as  consisting  of  the  injury  in- 
flicted, rather  than  the  act  causing  the 
injury,  so  that  a  double  injury  would 
supply  a  double  cause  of  action,  though 
the  act  causing  the  double  injury  was  a 
single  one.  On  the  other  hand,  the  rule 
basing  cause  of  action  on  the  act  caiising 
injury,  which  is  supported  by  the  great- 
er weight  of  American  authority,  treats 
a  single  act  causing  injury  as  giving  rise 
to  but  a  single  cause  of  action,  whether 
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or  not  the  act  infringes  npon  different   would  not  bar  a  subsequent  action  by  him 
rights,  or  causes  different  injuries.    The    for  injuries  sustained  by  his  wife.    The 


Tennessee  case  Mobile  &  O.  R.  Co.  v. 
Matthews  (1905)  115  Tenn.  172,  91  S. 
W.  194,  cited  as  supporting  the  holding 
of  Smith  v.  Cinctnnati,  N.  0.  &  T.  P.  R. 
Co.  ante,  543,  involves  an  injury  to  per- 
son and  property,  and  is  set  out  in  the 
note  in  36  L.R.A.(N.S.)  240,  and  applies 
the  rule  basing  cause  of  action  on  the 
act  causing  injury. 

The  ease  Southern  R.  Co.  v.  Brigman, 
96  Tenil.  628,  32  S.  W.  762, 12  Am.  Neg. 
Cas.  585,  discussed  in  the  Smith  Case, 
also  involved  an  injury  to  person  and 
property;  the  case  of  Carraway  v.  Bur- 
ton (1843),  4  Humph.  <TemL)  108,  also 
cited  in  the  Smith  Case,  was  an  action 
on  contract,  the  court  stating  the  rule 
that  a  contract  was  an  entire  thing,  and 
that  plaintiff  would  not  be  permitted  to 
vex  the  defendant  by  splitting  it,  and  in- 
stituting separate  suits  thereon. 

A  husband,  wife,  and  minor  child  hav- 
ing been  injured  by  the  same  negligent 
act,  in  Cincinnati,  H.  &  D.  R.  Co.  v. 
Chester  (1877)  57  Ind.  297,  damages  to 
the  husband  and  to  the  wife,  whereby 
he  lost  her  services,  and  damages  for  ex- 
pense and  labor  in  healing  the  child's 
injuries,  were  held  to  constitute  but  a 
single  cause  of  action.  The  court,  how- 
ever, said  that  the  cause  of  action  for 
the  child's  death  was  statutory,  and  was 
separate  and  distinct  from  the  afore- 
said cause  of  action. 

Where  a  husband  was  injured  and  his 
wife  killed  in  the  same  accident  it  was 
held,  in  Devino  v.  Central  Vermont  R. 
Co.  (1899)  63  Vt.  98,  20  Atl.  953,  that  a 
count  alleging  damages  to  the  husband 
both  from  injuries  to  himself  and  from 
loss  of  his  wife's  services  was  not  bad 
for  duplicity.  The  court  said  that  de- 
fendant's negligence  was  the  common 
source  of  disastrous  consequence  both  to 
the  plaintiff  and  to  his  wife ;  as  much  as 
if  a  person  strike  a  blow  which  hits  two 
persons  at  the  same  time;  and  that  con- 
sequently there  was  only  one  ground  of 
action  stated  in  the  count. 

Other  cases  support  the  proposition 
that  recovery  by  a  husband  for  injuries 
to  himself  is  not  a  bar  to  a  subsequent 
action  for  injuries  to  his  wife,  sustained 
at  the  same  time,  and  as  a  result  of  the 
same  act  of  negligence. 

Thus,  in  Texas  &  P.  R.  Co.  v.  Nelson 
(1894)  9  Tex.  Civ.  App.  156,  29  S.  W. 
78,  where  a  husband  and  wife  were  in- 
jured in  the  same  collision  of  a  train  and 
wagon,  it  was  held  that  a  recovery  by  the 
husband  for  injuries  sustained  by  him 
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court  reaches  this  conclusion  on  the 
strength  of  the  reasoning  of  Watson  v. 
Texas  &  P.  R.  Co.  (1894)  8  Tex.  Civ. 
App.  144,  27  8.  W.  924,  a  case  of  injury 
to  person  and  property,  implying  the 
English  rule,  which  is  set  out  in  the  note 
in  50  L.R.A.  161.  The  court  said:  "If 
an  injury  to  one's  property  in  the  guise 
of  chattels  is  to  be  distinguished  from  an 
injury  to  his  person,  a  fortiori  a  similar 
distinction  should  obtain  in  the  case  of 
an  injury  to  one's  wife,  entailing  conse- 
quences different,  more  delicate,  and 
more  disastrous  in  proportion  to  the  im- 
measurably greater  dignity  of  the  vic- 
tim. ...  If,  however,  we  should  be 
required  to  regard  an  injury  done  to  the 
person  of  a  man  and  that  simultaneously 
inflicted  upon  his  chattel  as  but  one 
cause  of  action,  because  arising  from 
the  same  tort,  we  would  yet  hesitate  to 
extend  the  merger  so  as  to  include  in- 
juries inflicted  upon  the  person  of  the 
husband  with  those  inflicted  upon  that  of 
his  wife.  We  would  be  loath  to  so  lose 
sight  of  the  character  of  the  injbries 
which  might  be  inflicted  upon  her,  grow- 
ing out  of  the  delicate  physical  and  men- 
tal organism  peculiar  to  her  sex,  as  to 
ascribe  to  the  marital  relations  the  effect 
of  obliterating  a  cause  of  action  which 
without  it  would  unquestionably  exist. 
If  for  injuries  sustained  by  her  while 
yet  a  maid,  she  should  be  entitled  to  re- 
dress in  the  courts,  no  good  reason  is  per- 
ceived for  holding  her  barred  of  such 
redress  because  of  a  change  of  relation, 
social  or  domestic,  and  because  of  the 
failure  of  the  husband  to  seek  recovery 
in  the  same  suit  in  which  he  asserts  a 
complaint  for  injuries  peculiar  to  him- 
self, and  which  exist  wholly  without  ref- 
erence to  his  wife.  A  former  suit 
brought  by  this  plaintiff  may  therefore 
be  said  to  have  been  instituted  and  prose- 
cuted in  a  different  capacity  from  that 
in  which  he  here  acts.  In  that  case  he 
sought  damages  in  his  own  right  and  for 
injuries  to  his  own  person;  here  he 
seeks  to  recover  in  his  right  as  husband, 
springing,  so  far  as  he  is  concerned,  ex- 
clusively through  the  medium  of  the 
marital  relation.  While  the  judgment 
will  inure  to  his  benefit,  it  will  inure  also 
to  the  benefit  of  the  wife,  whose  in- 
juries and  sufferings  were  in  no  way  in- 
volved in  the  former  litigation.  The 
former  action,  therefore,  involving  a  dif- 
ferent issue,  represented  by  the  plainti^ 
in  a  different  capacity,  and  requiring  in 
its  support  different  evidence,  was  prop- 
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erly  regarded  as  different  from  the  right 
here  asserted." 

The  court  further  observed  that,  in 
stating  this  conclusion,  it  is  not  unmind- 
ful of  the  doctrine  announced  by  the 
supreme  court,  that  a  cause  of  action  for 
injuries  to  the  wife  is  community  prop- 
erty; that  this  doctrine,  however,  should 
not  disturb  the  conclusion  that,  though 
the  damages  recovered  may  accrue  to  the 
benefit  of  the  same  estate,  such  accrual 
springs  from  a  different  source,  requir- 
ing different  pleading,  different  evidence, 
and  different  issues  to  sustain  it;  and 
that  while,  by  a  separate  count  in  his 
petition,  the  husband  could  join  the  ac- 
tion for  damages  on  account  of  injuries 
sustained  by  himself  with  such  an  action 
for  injuries  sustained  by  his  wife,  he  is 
under  no  necessity  to  do  so. 

So,  in  St.  Louis,  I.  M.  &  S.  B.  Co.  t. 
Edwards  (1887)  3  T«x.  App.  Civ.  Cas. 
(Willson)  415,  where  a  judgment  re- 
covered by  a  husband  for  injuries  sus- 
tained by  himself  in  consequence  of  the 
negligent  starting  of  a  passenger  train 
was  pleaded  in  bar  in  a  suit  by  him  to 
recover  damages  for  personal  injuries 
sustained  by  his  wife  at  the  same  time 
and  place  and  under  the  same  circum- 
stances, the  court  said:  *1t  is  well  set- 
tled that  for  personal  injuries  to  the 
wife,  the  damages  recovered  are  com- 
munity property,  and  generally  are  only 
recoverable  at  the  suit  of  the  husband. 
.  .  .  It  is  clear,  therefore,  that  appel- 
lee might  have  embraced  in  his  other  suit 
the  claim  which  is  involved  in  this  suit. 
But  he  was  not  compelled  to  do  so.  He 
had  his  election  to  bring  separate  suits 
or  a  single  suit.  The  rule  is  that  where 
claims  constitute  a  single  cause  of  action, 
though  arising  on  different  transactions 
or  at  different  periods,  as,  for  instance, 
a  running  account  or  successive  instal- 
ments of  rent  actually  accrued,  a  judg- 
ment for  a  part  bars  another  action  for 
the  rest;  but  if  they  are  such  that,  al- 
though they  might  be  joined,  they  must 
be  separately  stated  as  separate  causes 
of  action,  even  though  they  arose  at  the 
same  time  or  on  the  same  contract,  a 
judgment  on  one  does  not  bar  an  action 
on  the  other  unless  by  establishing  some 
matter  fatal  to  both.  ...  In  this 
case  the  plea  of  res  judicata  is  not  ap- 
plicable. Appellee's  causes  of  action 
were  separate  and  distinct,  though  aris- 
ing at  the  same  time  and  resulting  from 
the  same  negligence.  He  could  not  sue 
thereon  jointly  >vithout  stating  them  sep- 
arately, and  in  some  particulars  the  evi- 
dence to  sustain  them  would  not  be  the 
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same.  If  the  suits  had  been  in  a  court 
having  jurisdiction  of  the  aggregate 
amount  of  damages  claimed  in  both,  they 
might  properly  have  been  consolidated  by 
order  of  the  court;  but  the  aggregate 
amount  of  the  damages  claimed  not  be- 
ing within  the  jurisdiction  of  the  court, 
the  suits  could  not  properly  be  consoli- 
dated." 

Where  a  husband  and  wife  were  at  the 
same  time  both  injured  by  reason  of 
the  insufficiency  of  a  highway,  due  to  the 
negligence  of  a  railroad  company,  it  was 
held  in  Newbury  v.  Connecticut  &  P. 
River  R.  Co.  (1863)  25  Vt  377,  that 
causes  of  actions  for  injuries  to  the  hus- 
band and  injuries  to  the  wife  were  sepa- 
rate and  distinct.  .  ''For,"  said  the  court, 
''it  is  as  much  a  distinct  matter  as  if  the 
persons  had  been  strangers  to  each  other, 
and  as  much,  I  think,  as  if  the  persons 
had  been  injured  at  different  times,  by 
reason  of  the  same  neglect  of  defend- 
ants." In  this  case  a  recovery  against 
the  railroad  by  the  town  for  damages  the 
latter  had  been  compelled  to  pay  in  an 
action  by  the  husband  for  injuries  sus- 
tained by  him  on  such  highway  was  held 
to  be  no  bar  to  a  subsequent  action  by 
the  town  against  defendant  railroad  for 
damages  paid  in  another  action  by  the 
husband  against  the  town  for  injuries 
received  by  his  wife  on  such  highway,  as 
a  result  of  the  same  act  of  negligence. 
See,  however,  Devino  v.  Central  Vermont 
R.  Co.  (1899)  63  Vt.  98,  20  Atl.  953. 

Where,  because  of  the  same  act  of 
negligence,  a  husband  and  wife  sustained 
personal  injuries  at  the  same  time,  it 
was  held  in  Skoglund  v.  Minneapolis 
Street  R.  Co.  (1891)  45  Minn.  330,  11 
L.R.A.  222,  22  Am.  St.  Bep.  733,  47  N. 
W.  1071,  that  a  recovery  by  plaiatiff  for 
the  injury  to  his  person  was  no  bar  to 
an  action  by  him  to  recover  for  loss  of 
the  society  and  services  of  his  wife,  and 
for  expenses  in  curing  her  of  the  in- 
jury sustained.  The  court  said:  "The 
casje  raises  the  question,  was  the  cause 
of  action  in  the  first  action  the  same 
as  in  this?  Is  this  an  attempt  to 
recover  damages  that  belonged  to  that 
cause  of  action!  We  think  the  decision 
of  the  court  below  was  erroneous,  not  be 
cause  one  action  was  to  recover  for  an 
injury  to  what  are  termed  the  absolute 
rights  of  plaintiff,  and  the  other  for  in- 
jury to  his  relative  rights,  or  rights  he 
possessed  by  reason  of  his  relation  to  his 
wife,  but  because  his  right  to  recover  in 
this  case  will  depend  on  a  different  state 
of  facts  from  those  which  would  sustain 
a  recovery  in  the  other  case.    In  the  ac- 
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tion  for  injivry  to  himaelf  all  he  needed 
to  show  in  order  to  recover  nominal  dam- 
ages, at  least,  was  the  negligence  of  the 
defendant  and  the  consequent  injury  to 
himself.  But  proof  of  the  negligence 
and  injury,  to  the  wife  would  not  sustain 
the  husband's  action  in  this  case.  The 
cause  of  action  which  those  facts  alone 
show  beloags  to  the  wife.  Those  facta 
go  to  make  up  the  hufiband's  cause  of  ac- 
tion, hut  alone  they  are  not  enough.  In 
additiou  to  them  there  must  exist  the 
fact  thaty  by  reason  of  the  injury  so 
caused,  he  has  been  deprived  of  her  so* 
ciety  or  services,  or  has  been  put  to  ex- 
pense. 8uoh  loss  is  of  the  substanee  of 
his  cause  of  action.  •  .  .  The  gist  ef 
the  husband's  cause  of  action  on  account 
of  an  injury  to  his  wife  is  not  the  injury 
itself,  but  the  consequence  of  the  injury 
in  depriving  him  of  his  common-law 
right  to  her  society  or  services,  or  in  im- 
posing on  him  the  common-law  duty  to 
care  for  her.  A  ease  may  easily  be 
imagined  where,  for  an  injury  to  her 
person,  a  cause  of  action — a  technical 
cause  of  action,  at  least — would  instant- 
ly accrue  to  the  wife,  but  where  none 
would  ever  accrue  to  the  husband,  for 
the  reason  that  none  of  the  above  in* 
jurious  consequences  to  his  relative 
rights  would  follow.  Where  a  cause  of 
action  arises  from  a  wrongful  injury,  it 
arises  at  once;  and  in  such  case  the  sub- 
sequently ascertained  or  developed  con- 
sequences of  the  injury  are  items  that 
might  exist  without  them.  But  in  an  ac- 
tion by  a  husband  on  account  of  an  in- 
jury to  his  wife,  the  consequences  of  loss 
of  her  society  or  services  are  not  items 
of  damages  pertaining  to  an  already  ex- 
isting cause  of  action,  or  to  a  cause  of 
action  which  might  exist  without  them, 
but  they  are  essential  to  the  cause  of 
action  itself,  which  cannot  arise  until 
such  consequences  have  followed  the  in- 
jury. If  it  could  be  said  that  the  plain- 
tiff's cause  of  action  in  his  first  action 
arose  upon  the  negligence  alone,  then  all 
the  injurious  consequences  of  that  neg- 
ligence, the  injury  to  his  person,  the  loss 
of  his  wife's  society  and  services,  caused 
by  the  injury  to  her  person,  might  be  re- 
garded as  items  of  damages  in  that  cause 
of  action.  But  no  cause  of  action  could 
accrue  upon  the  negligence  alone.  That 
cause  of  action  accrued  only  upon  injury 
to  his  person,  caused  by  the  negligence, 
and  when  they  concurred  his  Cause  of  ac- 
tion was  complete.  The  loss  of  his  wife's 
ser^ces  had  no  connection  with  that  in- 
jury. That  cause  of  action  was  not  a 
consequence  of  it,  and  not  an  item  of 
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daniage  pertaining  to  it.  His  right  to 
recover  for  saeh  loss  was  independent, 
and  would  have  existed  had  that  cause  of 
action  not  accrued.^'  The  court  also  re- 
marked that  the  two  cases,  Cincinnati,  H. 
&  D.  B.  Co.  V.  Chester  (1877)  57  Ind. 
297,  and  Newbury  v.  Connecticut  A  P. 
River  B.  Co.  (1863)  25  Vt.  377,  seem  di- 
rectly opposed  to  each  other,  thou^ 
neither  is  particularly  satisfactory  as  an 
authority.  So  far  as  they  determine  the 
question  here  involved,  the  latter  is 
more  consistent  with  principle. 

It  should  foe  noted  that  subsequently 
to  the  decision  in  the  Skoglund  Case,  the 
Minnesota  supreme  court  held  in  King 
v.  Chicago,  M.  &  St.  P.  R.  Co.  (1900)  80 
Minn.  83,  50  L.R.A.  161,  81  Am.  St.  Rep. 
238,  82  N.  W.  1113,  that  injuries  to  a  per- 
son and  to  his  property,  arising  from  the 
same  tortious  acts,  are  separate  items  of 
damages,  constituting  but  one  cause  of 
action.  The  court  in  the  Kii^  Case  said 
that  the  reasoning  of  the  court  in  the 
Skoglund  Case  could  not  be  accepted  as 
applicable  to  the  question  before  it,  i.  e., 
the  question  which  arises  when  injuries 
to  one's  person  and  property  result  from 
the  same  tort;  adding  that  the  facts  in 
the  Skoglund  Case  were  different,  and 
it  was  not  necessary  to  review  it,  and 
that  the  rule  there  applied  should  cer- 
tainly not  be  extended. 

Where  a  wife  was  injured  in  the  same 
accident  in  which  her  husband  was 
killed,  it  was  held  in  Southern  R.  Co.  v. 
King  (1908)  87  C.  C.  A.  284,  160  Fed^ 
332,  affirmed  in  (1909)  217  U,  S.  524,  64 
L.  ed.  886,  30  Sup.  Ct  Rep.  594,  that  the 
rule  as  to  a  single  cause  of  action  was 
inapplicable;  and  the  fact  that  the  wife 
had  recovered  for  injuries  to  her  person 
would  not  bar  a  subsequent  action  by  her  ' 
for  the  death  of  her  husband.'  The  court 
said:  ^^The  contention  is  made  that  the 
injuries  to  the  person  of  the  wife,  and 
the  loss  occasioned  by  the  death  of  the 
husband,  constitute  a  single  cause  of  ac- 
tion, and  that  separate  actions  will  not 
lie.  This  contention  appears  to  be  seri- 
ously made,  but  in  the  practice  and  pro- 
cedure of  the  several  states  it  would  ap- 
pear to  be  a  legal  novelty,  without  law 
or  precedent.  If  it  be  conceded  that  the 
deceased  husband  was  the  'personal 
property'  of  the  plaintiff  herein,  then  the 
contention  would  be  supported  by  the 
decisions  of  every  state  court  but  one. 
Where  injuries  to  the'  person  and  the 
physical  property  of  the  injured  party 
grow  out  of  a  single  tort,  then,  and  in 
that  event,  the  tort  to  the  person  and 
the  property  constitutes  a  single  cause 
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of  action,  and,  as  previously  snggested, 
the  same  should  be  presented  in  a  single 
suit.  This  is  the  English  view,  and  the 
holding  is  the  same  in  all  of  the  Ameri- 
can courts  with  one  exception.  The  dec* 
laration  that  the  husband  is  the  'personal 
property'  of  the  wife  has  not,  as  yet,  re- 
ceived the  sanction  of  the  court  or  text- 
writer.  The  rule  as  to  a  single  cause  of 
action  has  no.  application  where  the  in- 
jury is  suffered  in  a  different  capacity, 
or  by  different  persons.  In  such  cases 
there  is,  of  necessity,  two  causes  of  ac- 
tion, and  when  embraced  in  a  single  suit, 
a  plea  of  misjoinder  would  be  applicable. 
Damages  recovered  by  the  surviving 
wife  for  injuries  to  her  person  become 
her  separate  property,  whereas  in  many 
states,  and  especially  in  Georgia,  the  re- 
covery for  the  death  of  the  husband  be- 
comes a  trust  fund  for  the  benefit  of  the 
heirs  of  the  deceased."  See,  however,  in 
connection  with  the  court's  statement  as 
to  the  English  view,  cases  in  note  in  50 
L.R.A.  161  and  162. 

The  decision  Illinois  C.  R.  Co.  v.  Slater 
(1891)  139  HL  190,  28  N.  E.  830,  affirm- 
ing (1890)  39  111.  App.  69,  holds  that 
where  two  brothers  were  killed  in  the 
same  railroad  accident,  an  action  by  the 
father  as  administrator  for  the  negligent 


killing  of  one  is  no  bar  to  an  action  by 
the  father  as  administrator  for  the  neg- 
ligent killing  of  the  other,  the  court  stat- 
ing that  the  fact  is  apparent  that  the 
same  evidence  would  not  support  both 
actions.  In  the  former  case  it  was 
necessary  to  establish  that  one  brother, 
while  in  the  exercise  of  ordinary  care, 
was  killed  through  the  neglig^otce  of  de- 
fendant; while  in  the  present  action  it 
devolved  upon  the  plaintiff  to  prove  that 
the  other  brother,  while  in  the  exercise 
of  ordinary  care,  came  to  his  death 
through  the  negligence  of  the  defendant. 
The  fact  that  both  of  these  i>arties  came 
to  their  death  at  the  same  time  and  from 
one  and  the  same  accident  is  a  matter  of 
no  particular  moment,  and  has  no  special 
bearing  upon  the  question  involved. 
Here  the  plaintiffs  were  different  in  the 
two  actions.  The  subject-matter  was  not 
the  same,  and  the  question  involved  in 
this  case  was  not  litigated  in  the  former 
one;  and  there  appeared  to  be  no  well 
settled  principle  upon  which  it  could  be 
held  that  the  former  action  was  a  bar 
to  the  present  one.  (As  to  how  many 
distinct  causes  of  action  arise  from  in- 
juries resulting  in  death,  see  note  to 
Louisville  &  N.  R.  Co.  v.  McElwain,  34 
L.R.A.  788.)  J.  D.  C. 


VIRGINIA  SUPREME  COURT  OF  AP- 
PEALS. 

WINSTON     PARRISH,     Admr.,     etc.,     of 
Martha   L.   Deal,   Deceased,   Appt., 

V. 

MERCHANTS  &  MECHANICS*  SAVINGS 
BANK  OF  THE  CITY  OF  NORFOLK  et 
al. 

(—   Va.   — ,   91   S.   E.    135.) 

» 

Bank  •»  Joint  deposit  ^^  effect. 

Money  deposited  by  the  owner  in  a  bank 
to  the  credit  oi  himself  or  another  belongs 
upon  his  death  to  the  latter,  and  not  to  his 
administrator. 
For  other  cases,  see  Banks,  IV.  a,  1,  in  Dig. 

1^2  N.  S. 

(January   16,   1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  the  City  of  Nor- 
folk in  favor  of  the  defendant  contestant 
in  a  suit  to  recover  the  balance  of  a  bank 

Note.  —  As  to  effect  of  deposit  of  funds 
belonging  to  the  depositor  in  a  bank  ac- 
count in  the  name  of  himself  and  another, 
see  annotation  following  this  case,  post,  650. 
L.R.A.1917C. 


account   deposited   in   the  defendant   bank. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Winston  Parrlsh  and  Frank  Ii. 
Crocker,  for  appellant: 

The  form  of  the  deposit  did  not  create 
a  trust  in  favor  of  contestant. 

Harris  Bkg.  Co.  v.  Miller,  1  L.R.A.(N.S.) 
790,  note;  Milfaolland  v.  Whalen,  89  Md. 
212,  44  L.R.A.  205,  43  Atl.  43. 

The  evidence  does  not  meet  the  require- 
ment of  a  gift  inter  vivos  of  the  fund. 

Ingersoll  v.  Pond,  108  Va.  179,  60  S.  E. 
738;  Spooner  v.  Hilbish,  92  Va.  333,  23  S. 
E.  751;  First  Nat.  Bank  v.  Holland,  99 
Va.  495,  55  L.R.A.  155,  86  Am.  St.  Rep. 
898,  39  S.  E.  126;  Yancey  v.  Field,  85  Va. 
756,  8  S.  E.  721;  Ewing  v.  Ewing,  2  Leigh, 
337;  Sterling  v.  Wilkinson,  83  Va.  791,  3 
S.  E.  533:  Anderson  v.  Thompson,  11  Leigh, 
439;  Goodrich  v.  Rutland  Sav.  Bank,  17 
L.R.A.(N.S.)  181,  note;  Schippers  v. 
Kempkes,'  12  L.R.A.(N.8.)  355  and  note^ 
—  N.  J.  — ,  67  Atl.  74;  20  Cyc.  1205; 
Milholland  v.  Whalen,  89  Md.  212,  44 
L.R.A.  208,  43  Atl.  43. 

There  was  no  gift  causa  mortis. 

Johnson  v.  Colley,  101  Va.  414,  99  Am. 
St.  Rep.  884,  44  S.  E.  721 ;  Smith  v.  Smith, 
92  Va.  696,  24  S.  E.  280;  Thomas  v.  Lewi» 
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(Page  T.  Lewig)  89  Va.  1,  18  L.R.A.  170, 
87  Am.  St  Rep.  848,  15  S.  E.  380;  Dicke- 
schied  v.  Exchange  Bank,  28  W.  Va.  340; 
Drew  V.  Hagerty,  8  L.R.A.  230,  and  note,  81 
Me.  231,  10  Am.  St.  Rep.  265,  17  Atl.  63. 

Mr.  Nathaniel  T.  Green,  for  appellee 
Holland : 

The  effect  of  what  was  done  at  the  di- 
rection of  decedent  created  a  contract  rela- 
tion between  the  bank,  decedent,  and  Mrs. 
Holland,  under  which  the  amount  to  the 
credit  of  the  account  in  the  bank  became 
the  property  of  Mrs.  Holland  as  the  mxr- 
vivor  of  decedent  and  herself. 

Wood  ▼.  American  Nat.  Bank,  100  Va. 
306,  40  S.  E.  031;  New  York  County  Nat. 
Bank  v.  Massey,  102  U.  S.  138,  145,  48  L. 
ed.  380,  388,  24  Sup.  Ct.  Rep.  190;  Burton 
▼.  United  States,  106  U.  8.  283,  301,  49  L. 
ed.  482,  488,  25  Sup.  Ct.  Rep.  243;  Rob- 
inson V.  Gai*diner,  18  Gratt.  509;  Pendle- 
ton ▼.  Com.  110  Va.  229,  66  S.  E.  636; 
Pile  V.  Pile,  6  Lea,  508,  40  Am.  Rep.  50; 
Brown  v.  Brown,  174  Mass.  1^7,  75  Am.  St. 
Rep.  292,  54  N.  E.  532;  Ohippendale  ▼. 
NorHi  Adams  Sav.  Bank,  222  Mais.  499, 
111  N.  £.  371;  Bllek  y.  Cockins,  252  Pa. 
56,  97  Atl.  125. 

The  evidence  shows  a  trust  in  which  Mrs. 
Holland  is  the  sole  beneficiary,  and  there- 
fore entitled  to  the  money. 

Booth  v.  Oakland  Bank  of  Savings,  122 
Cal.  ID,  64  Pac.  370;  Drinkhouse  v.  Ger- 
man Sav.  ft  L.  Soc.  17  Cal.  App.  162,  118 
Pac.  953. 

The  evidence  shows  a  'gift  inter  vivos. 

20  Cyc.  1239;  Tiffany,  Banks  ft  Bl^.  p. 
459;  Union  Trust  ft  Sav.  Bank  v.  Tyler, 
161  Mich.  561,  137  Am.  St.  Rep.  523,  126 
N.  W.  713;  Industrial  Trust  Co.  ▼.  Scanlon, 
26  R.  I.  228,  58  Atl.  786,  3  Ann.  Gas.  863; 
Supple  v.  Suffolk  Sav.  Bank,  198  Mass. 
392,  126  Am.  St.  Rep.  451,  84  N.  £.  432; 
Moore  v.  (VHare,  —  Mass.  — ,  112  N.  E. 
863. 

And  a  valid  gift  causa  mortis. 

20  Cyc.  1234;  Cain  v.  Moon  [1896]  2  Q. 
B.  283,  35  L.  J.  Q.  B.  N.  S.  587,  74  L.  T. 
N.  8.  728. 

Messrs.  Baker  &  E^gleston  for  appellee 
bank. 

Harrison,  J.,  delivered  the  opinion  of 
the  court: 

Thie  suit  was  brought  by  the  administra- 
tor of  Martha  S.  Deal  claiming  a  certain 
deposit,  on  savings  account,  in  the  Mer- 
chants ft  Mechanics'  Savings  Bank  of  Nor- 
folk. The  claim  was  contested  by  Ellen  C. 
Holland,  and  the  circuit  court  entered  a  de- 
cree in  favor  of  the  contestant,  from  which 
this  appeal  has  been  taken  by  the  complain- 
ant. 

The  controversy  arises  out  of  the  follow- 
L.R.A.1917C. 


ing  facts:  In  January,  1912,  Martha  S. 
I  Deal,  sent  for  a  friend  and  requested  hfm 
to  deposit  her  money  in  bank,  saying  that 
she  did  not  expect  to  live  long,  and  that  she 
wanted  the  mcmey  to  go  to  her  sister, 
Ellen  C.  Holland,  M'hen  she  died.  The 
friend  told  her  that  he  could  deposit  the 
money  in  her  name  so  that  it  would  go  to 
her  sister  at  her  death,  and  that  it  should 
be  put  on  the  bank  book  that  way.  In 
pursuance  of  this  understanding,  the 
money,  $1,300,  was  deposited  in  the  Mer- 
chants ft  Mechanics'  Savings  Bank  on  sav- 
ings account  to  the  credit  of  ''Martha  S. 
Deal  or  Ellen  C.  Holland."  At  the  time  the 
deposit  was  made  the  receiving  teller  of  the 
bank  explained  that  the  deposit  was  a 
joint  account,  and  that  either  of  the.  parties 
named  could  draw  the  money  at  any  time, 
but  that  it  was  necessary  to  bring  the  pass 
book  to  the  bank.  In  December,  1913,  less 
than  a  year  after  the  deposit  was  made, 
Mrs.  Deal  died,  having  then  drawn  upon 
the  account  four  times,  the  amount  drawn 
aggregating  $300.  After  Mrs.  Deal's 
death,  Mrs.  Holland  drew  .$209,  which  was 
used  for  paying  her  sister's  funeral  ex- 
penses, etc.  Tlie  balance  of  the  original  do* 
posit,  with  accrued  interest,  is  the  subject 
of  this  litigation.  After  Mrs.  Deal's  death 
the  bank  book  was  produced  from  the  pos- 
session of  Mrs.  Holland,  taken  to  the  bank 
for  her,  and  the  deposit  changed,  by  the 
bank,  to  Mrs.  Holland's  name  alone;  the 
bank  thereby  recognizing  its  understanding 
with  the  decedent  and  Mrs.  Holland  at  the 
time  the  deposit  was  made.  That  this  joint 
deposit  was  made  with  the  understanding 
that  the  balance  thereof,  not  checked  out 
during  the  joint  lives  of  the  two  depositors, 
was  to  become  the  property  of  the  sur- 
vivor, satisfactorily  appears. 

We  are  of  opinion  that,  under  the  facts 
of  this  case,  the  effect  of  the  deposit  by 
Mrs.  Deal  to  the  joint  credit  of  herself  and 
her  sister  was  to  create  a  contract  relation 
between  the  bank  and  the  two  joint  deposit- 
ors, under  which  the  amount  to  the  credit 
of  the  account  became  the  property  of  Ellen 
C.  Holland  as  the  survivor  of  decedent  and 
herself. 

The  relation  between  a  bank  and  a  de- 
positor is  that  of  debtor  and  creditor.  The 
deposit  creates  an  ordinary  debt,  not  a 
privilege  or  right  of  a  fiduciary  character. 
It  is  a  loan  with  the  superadded  obliga- 
tion that  the  money  is  to  be  paid  when  de- 
manded by  check.  Wood  v.  American  Nat. 
Bank,  100  Va.  306,  40  S.  E.  931;  Pendleton 
V.  Com.  110  Va.  229,  65  S.  E.  636;  New 
York  County  Nat.  Bank  v.  Massey,  192  U. 
S.  138,  48  L.  ed.  380,  24  Sup.  Ct.  Rep.  199. 

Therefore,  when  the  deposit  in  this  case 
was  made  by  Mrs.  Deal  for  the  joint  bene- 
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fit  of  herself  ftnd  Mrs.  Holland,  in  legal 
effect  a  loan  was  made  by  decedent  and  Mrs. 
Holland  to  the  bank,  and  the  bank  was  the 
debtor  to  them,  and  th^j  creditors  of  the 
bank,  to  the  amount  of  such  deposit.  It 
was  a  pure  contractual  relation,  and  no 
question  of  gift  or  trust  arises  in  deter- 
mining the  rights  of  the  parties  under  such 
a  contract. 

In  Chippendale  v.  North  Adams  Sav. 
Bank  (I9I6)  222  Mass.  409,  111  N.  E.  371, 
the  question  here  involved  arose,  and  the 
court,  in  disposing  of  the  case,  said:  "The 
new  deposit  in  the  Hoosao  Savings  Bank 
by  its  terms  was  a  deposit  to  be  paid  dur- 
ing the  lives  of  Williams  and  of  Mrs. 
Worthington,  or  either  of  them,  as  they 
should. eall  for  the  deposit  or  a  part  of  it, 
and  the  balance  (not  withdrawn  during 
their  joint  lives)  was  to  be  paid  to  the  sur- 
vivor of  them.  Such  a  contract  between  a 
depositor  or  depositors  and  the  savings 
bank  is  a  valid  contract.  If  Mr.  Williams 
had  gone  to  the  savings  bank  with  a  sum 
of  money,  he  could  have  made  such  a  con- 
tract with  the  savings*  bank.  What  took 
place  was  the  equivalent  of  that  by  reason 
of  a  novation  with  respect  to  the  account 
theretofore  on  deposit  in  Williams's  name 
alone.    The  case,  therefore,  which  we  have 


to  decide,  is  not  a  ease  of  an  attempted  gift 
of  property,  but  is  a  case  where  Williams, 
the  depositor,  through  a  novation,  had  made 
a  new  contract  with  the  savings  bank  by 
virtue  of  which  either  he  or  Mrs.  W^orth- 
ington  could  draw  such  Buma  as  either  in 
their  discretion  chose  during  their  joint 
lives,  and  the  balance  was  to  be  withdrawn 
by,  and  so  was  to  belong  to,  the  survivor. 
In  such  a  case  there  is  no  gift  of  the  balaaoe 
upon  the  death  of  Williama.  Mrs.  W^orth- 
ington  (when  she  survived  Williama)  be- 
came the  owner  of  the  balance  undrawn  by 
virtue  of  the  contract  of  deposit,  and  not 
by  virtue  of  a  gift  which  took  effect  on 
Williams's  death.'' 

In  Blick  V.  Cockins  (1916)  262  Pa.  56, 
97  Atl.  125,  it  is  held  that  ^'A  deposit  in  a 
bank  account  in  the  joint  names  of  hus- 
band and  wife,  'subject  to  the  order  of 
either  or  survivor,*  whether  made  by  each 
of  them  or  entirely  by  the  wife,  amounts 
to  a  gift  to  both  jointly  with  right  of  sur- 
vivorship, and  on  her  death  the  deposit  be- 
comes his  sole  property."  . 

As  the  decree  com  plained  of  must  be 
affirmed  for  the  reasons .  already  given,  it 
is  unnecessary  to  consider  other  grounds 
uiiged  in  its  support. 


Annotation — Effect  of  deposit  of  funds  belonging  to  the  depositor  in  a 
bank  account  in  the  name  of  himself  and  another. 


/.  Introductory,  &C0» 
n.  Gift  theory: 

1,  Existetuse    of   gift    dependetit 

upon  ou>ner*s  intent,  55d. 
;9.  Bule  where  only  the  fojct  of 
the  deposit  to  joint  account 
appears,  634, 

3.  Bule  where  oumer  intended  to 

nuike  a  gift: 
a.  Intt*oductory,  559. 
&.  Oift  to  take  effect  at  ouni' 

er*s   death,    569. 
o.  Oift  in  prcesenli  while  re- 

taining     an    interest    in 

donor,   604. 
d.  Oift  in  prtesenti  devesting 

donor  of  all  hetieflcial  iti' 

terest,    606. 

4.  Oifts  causa  mortis,    600. 
HI.  Trust  theory,  607. 

'  JV»  Joint   tenancy,    671. 

I,  Introductory. 

The  forms  in  which  the  deposits  dis- 
cussed in  this  note  are  made  are  varied, 
as  will  appear  from  the  note.  Some  of 
them  are  simply  in  the  name  of  the  de- 
positor   "and"    another;    others    in    the 

name    of    the    depositor    "or"    another. 
L.R.A.1917C. 


Words  of  survivorship  frequently  ap- 
pear. The  note  is  intended  to  cover 
these  deposits  in  whatever  form  they  are 
made.  Such  deposits  are  very  frequent- 
ly spoken  of  as  joint  deposits.  The  term 
"joint  deposit"  is  not  used,  however,  in 
the  technical  sense  which  would  exclude 
the  right  of  either  of  the  depositors  to 
appropriate  part  or  all  of  the  d^osit  to 
his  own  use.  Where  the  deposit  is  ex- 
pressly made  payable  to  either  or  the 
survivor,  it  is  not  necessary  to  establish 
the  existence  of  a  technical  joint  ten- 
ancy to  create  the  right  of  survivorship; 
in  other  words,  the  incident  of  survivor- 
ship which  exists  by  implication  in  a 
joint  tenancy  is  expressly  provided  for 
by  such  a  form  of  deposit. 

Where  money  belonging  to  one  per- 
son is  deposited  to  the  account  of  him- 
self and  another,  or  where  money  de- 
posited by  the  owner  to  his  own  account 
is  changed  to  the  account  of  himself  and 
another,  several  questions  arise.  First, 
there  i^i  the  question  as  to  the  rights  and 
liabilities  as  between  the  depositors  and 
the  bank.^    Second,  there  is  the  question 

2  A  discussion  of  the  payment  of  money 
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of  the  rights  of  the  depositors  between 
themselves.  This  latter  question  is  the 
subject  of  investigation  in  this  note. 

The  effect  of  so  depositing  money  to 
the  account  of  the  owner  and  another, 
so  far  as  the  rights  of  the  depositors  as 
between  themselves  are  concerned,  can- 
not be  stated  in  any  general  way.  The 
question  has  arisen  in  nearly  every  in- 
stance over  the  right  of  the  one  other 
than  the  original  owner  to  the  fund  upon 
the  death  of  the  original  owner.'  In 
such  a  case  it  must  be  remembered  that 
the  funds  in  question  originally  be- 
longed to  the  decedent.  If  the  survivor 
is  entitled  thereto,  the  property  must 
have  passed  somehow  from  the  decedent 
to  the  survivQx.'  There  is  no  claim  of 
A  valuable  consideration  for  the  transfer 
in  the  eases  within  the  scope  of  this 
«ote.     This  leaves  the  title  of  the  sur- 


vivor to  rest  upon  a  gift,  trust,  or  be- 
quest. The  bequest  drops  out  of  con- . 
sideration  because  it  is  not  claimed  that 
the  transfer  is  in  the  requisite  form  to 
constitute  a  valid  bequest;  1.  e.,  there  is 
no  compliance  with  the  Statute  of  Wills. 
There  thus  remain  two  theories,  upon 
one  or  the  other  of  which  the  right  of 
the  survivor  to  the  fund  must  be  based; 
i.  e.,  gift  or  trust.*  Unless  the  survivor 
can  show  title  in  one  of  these  ways  his 
claim  must  fail. 

We  are  confronted,  however,  with 
cases  treating  the  question  as  it  is 
treated  in  Parbish  v.  Meechants  &  M. 
Say.  Bank,  ante,  548,  in  which  it  is 
stated  that  "no  question  of  gift  or  trust 
arises  in  determining  the  rights  of  the 
parties  under  such  a  contract.''  It  is 
believed  that  such  a  theory  rests  upon 
a  misconception  of  the  real  nature  of  the 


dopoBited  with  a  hank  onjoint  accoimt  ap- 
pears in  fhe  note  to  Gifih  Bkg.  Co.  v.  Lea(&- 
man,  L.R.A.  1915D,  020.  That  note,  how- 
«veTy  it  confined  to  joint' aeeounts;  it  does 
not  consider  cases  involving  accounts  in  a 
iorm  which  clearly  gives  the  bank  the  right 
to  pay  either  depositor. 

*The  money  involved  in  Springfield  Inst, 
for  Sav.  V.  Copeland  (1894)  160  Mass.  380, 
39  Am.  St.  Rep.  489,  35  N.  E.  1132,  origi- 
nally belonged  to  the  survivor,  so  there  was 
no  question  of  passing  title  in  that  case, 
the  only  question  being  whether  the  sur- 
vivor, who  was  the  wife,  had  given  1^  to 
her  husband,  whose  personal  representative 
was  claiming  it, — a  question  that  was  an- 
swered in  the  negative;  the  right  of  the 
original  owner  to  the  fund  was  sustained.. 

In  Hunt  v.  Naylor  (1915)  84  N.  J.  Eq. 
946,  25  Atl.  138,  where  the  original  owner 
survived  his  codepositor,  there  was  held  to 
be  no  ^ift.  The  issuance  of  the  pass  book  in 
the  joint  names  of  Uie  owner  and  his  co- 
depositor  upon  a  deposit  of  the  funds  by 
the  codepositor,  and  the  handing  of  it  by 
the  bank  to,  and  retention  by,  the  codeposi- 
tor, were  not  a  sufficient  delivery,  where 
the  original  owner  did  not  know  of  the  ex- 
istence of  the  pass  book.  It  was  not 
claimed  that  there  was  a  gift  until  after 
the  deposit  had  been  made»  as  above  stated. 
One  who  deposited  money  to  the  joint 
account  of  herself  and  another,  and  who 
survived  that  other,  was  held  entitled  to 
the  money.  Re  Barefield  (1904)  177  N.  Y. 
387,  101  Am.  St.  Rep.  814,  69  N.  E.  732. 

In  0*Connor  v.  Dunnigan  (1913)  158 
App.  Div.  334,  143  N.  Y.  Supp.  273,  affirmed 
in  (1914)  213  N.  Y.  676,  107  N.  E.  1082,  the 
original  owner  is  held  entitled  to  recover 
a  sum  which  his  codepositor  had  withdrawn 
from  the  joint  account  and  depoi^ited  in 
her  own  name  in  another  bank.  The  theory 
of  this  case  is  that,  although  the  original 
depo.sit  became  a  joint  deposit,  neither  one 
of  the  joint  tenants  haa  a  right  to  ap- 
propriate any  part  of  it  to  her  own  ex- 
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elusive  use.  The  decedent  having  done  so, 
after  her  death  the  joint  tenant  w««  ea- 
titled  to  recover  by  virtue  of  his  joint  ten- 
ancy, and  not  by  virtue  of  the  fact  that 
he  originally  owned  the  fund.  In  fact, 
except  m  a  dissenting  opinion,  the  original 
ownership  of  the  fund  is  treated  as  un- 
important. 

Money  which  was  derived  chiefly  from 
the  w^ife's  separate  income,  deposited  to  a 
joint  account  of  husband  and  wife,  with 
the  intention  of  creating  a  Joint  account, 
the  balance  to  become  the  property  of  the 
survivor,  was  held  to  pass  to  the  wife  upon 
the  death  of  her  husband  by  virtue  of  her 
survivorship,  in  Re  Young  (1885)  L.  R. 
28  Ch.  Div.  (Eng.)  705,  54  L.  J.  Ch.  K.  S. 
1065,  52  L,  T.  N.  S.  754,  33  Week.  Rep. 
729. 

A  wife  who  survived  her  husband  was 
held  entitled  to  retain  money  which  he  had 
given  her,  but  which  had  been  deposited  in 
a  bank  in  their  joint  names  simply  a?  a 
matter  of  convenience  for  the  purpose  of 
withdrawing  the  money  in  the  event  of  any- 
thing happening  to  the  husband,  in  Payne 
V.  Marshall   (1889)   18  Ont.  Rep.  488. 

■  The  owner  of  money  can  part  with  it 
only  by  gift,  payment,  or  bequest.  Brewer 
V.  Bowersox  (1901)  92  Md.  567,  48  Atl. 
1060. 

*  "But  it  must  not  be  forgotten  that  pre- 
liminary to  the  character  of  the  estate 
granted  is  the  prerequisite  of  the  gift  itself. 
\Miatever  the  mterest  conveyed,  the  trans- 
fer itself  must  first  be  proved."  Staples 
V.  Berry  (1912)  110  Me.  32,  85  Atl.  303. 

*'W)iere  it  is  claimed  that  a  joint  tenancy 
in  a  bank  deposit  is  created  by  a  gift  mter 
vivos,  the  gift  must  be  cstablifihed  by  suffi- 
cient proof,  as  in  the  case  of  any  other 
gift."  Barstow  v.  Tetlow  (1916)  — *Me.  — , 
97  Atl.  829. 

In  the  absence  of  a  gift  no  question  as  to 
joint  tenancy  can  arise.  De  Puy  v.  Stevens 
(1899)  37  App.  Div.  289,  66  N.  Y.  Supp. 
810. 
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question  or  contest.  It  must  be  remem- 
bered, as  stated  above,  that  the  contest 
in  these  cases  is  between  the  estate  o£ 
the  original  owner  and  the  survivor  (in 
a  few  cases  the  contest  is  between  the 
owner  and  his  codepositor).  In  other 
words,  property  that  admittedly  be- 
longed to  one  person  at  a  former  time  is 
claimed  by  another  who  does  not  pre- 
tend to  have  parted  with  any  valuable 
consideration  therefor.  If  the  contest 
were  between  the  depositors  and  the 
bank,  it  may  be  true  that  the  depositors, 
even  the  one  other  than  the  original  own- 
er, could  stand  on  the  contractual  rela- 
tion created  by  the  deposit  in  this  form, 
or  that  the  bank,  having  paid  the  fund 
to  the  one  otlier  than  the  original  own- 
er, might  defend  an  action  by  the  origi- 
nal owner  on  the  ground  that  it  had 
complied  with  its  contract  in  such  pay- 
ment ;  but  the  real  contest  is  not  between 
the  depositors  and  the  bank;  the  bank  is 
a  mere  stakeholder;  the  contest  is  be- 
tween the  depositors  themselves.  In 
such  a  case  either  a  gift  or  a  trust  is  a 
condition  precedent  to  any  question 
arising  under  the  tenancy  created  by 
such  a  deposit.  In  one  case*  in  which 
there  is  stated  to  be  no  question  of  a 


gift,  the  theory  of  novation  is  applied. 
This  theory  likewise  might  apply  as  be- 
tween the  depositors  and  the  bank,  but  it 
is  not  clear  how  it  can  apply  as  between 
the  depositors  themselves.  Assuming  the 
depositor  other  than  the  original  owner 
acquired  some  right  in  the  deposit, 
there  being  no  valuable  consideration 
claimed,  he  must  have  acquired  it  by 
way  of  a  gift  or  trust.  It  has  been  ez- 
presslj^  held,  contrary  to  these  cases,  that 
the  right  of  the  donee  to  the  money  in 
such  a  case  cannot  be  sustained  upon  the 
theory  that,  upon  the  deposit  being 
made,  the  money  became  the  property  of 
the  bank,  and  that  by  virtue  of  the  trans- 
action a  chose  in  action  resulted,  by 
which  a  joint  liability  was  created  on 
the  part  of  the  bank  in  favor  of  the 
donor  and  donee,  which,  upon  the  death 
of  the  donor,  vested  in  the  donee.** 

This  note  is  confined  in  general  to 
eases  in  which  the  account  was  opened 
or  placed  in  the  name  of  bo^  parties; 
cases  in  which  the  party  other  than  the 
original  owner  was  simply  authorized  to 
draw  being  excluded.® 

In  nearly  every  instanee  the  right  of 
the  survivor  is  tested  by  the  theory  of 
gift;   many   cases  do   not  consider  the 


•  Chippendale  v.  North  Adama  Sav.  Bank 
a916)  222  Mass.  499,  111  N.  E.  371,  cited 
in  Parbish  v.  Merchants  &  M.  Sav.  Bank, 
ante,  548.  It  was  held  in  this  case  that 
the  survivor  was  entitled  to  such  a  deposit 
where,  with  the  depositor,  she  had  gone 
to  the  bank  and  at  the  depositor's  re- 
quest the  following  words  were  inserted 
in  his  bank  books;  viz.,  '^Payable  also  to 
Abbie  Worthington"  and  "Either  party  or 
the  survivor  of  them  may  draw  the  whole  or 
any  part  now  or  hereafter  deposited  on 
this  account  with  interest."  After  the  ac- 
count had  thus  been  changed,  Mrs.  Worth- 
ington signed  the  by-laws  of  the  bank  and 
the  necessary  identification  card  provided 
for  depositors;  the  two  then  went  to  an- 
other savings  bank  in  which  the  depositor 
had  funds,  and  had  the  bank  book  changed 
by  the  insertion  after  the  depositor's  name 
of  these  words,  "May  be  drawn  by  his 
sister  Abbie  Worthington,"  and  thereupon 
the  by-laws  of  the  bank  and  a  depositor's 
identification  car  were  signed  by  Mrs. 
Worthington  as  in  the  previous  case.  After 
these  changes  had  been  made  on  the  deposit 
books,  the}'^  were  returned  to  a  safety  de- 
posit box  which  the  depositor  had,  and  this 
uox  was  delivered  to  the  bank  for  safe- 
keeping, with  the  agreement  that  both  the 
depositor  and  his  codepositor  should  have 
access  to  it;  the  depositor  kept  the  key 
to  the  box  until  he  died,  but  the  codepositor 
had  a  duplicate  key.  At  the  request  of 
the  depositor  a  label  was  prepared  and 
attached  to  the  box  containing  the  words, 
"Property  of  Abbie  Worthington."  An  oflB- 
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cer  of  the  bank  in  which  the  box  was  kept, 
upon  b^ing  asked  by  the  eodepositor  wheth- 
er she  ought  not  to  have  something  to  show 
that  the  box  was  hers,  gave  her  a  receipt 
as  follows,  ''Received  of  Abbie  Worthington 
one  small  box,  tin  locked,  to  be  held  for 
safe-keeping." 

•aDenigan  v.  San  Francisco  Sav.  Union 
(1899)  127  CaL  142,  78  Am.  St.  Rep.  35,  59 
Pac.  390.  It  is  stated  that  while  the  bank 
would  have  been  authorized  to  pay  all  or 
any  portion  of  the  deposit  to  the  other  in 
the  lifetime  of  the  donor,  the  other  would 
have  been  compelled  to  account  to  the  donor 
for  what  he  might  thus  receive.  A  Code 
provision  was  urged  -in  support  of  this 
proposition,  to  the  effect  that  a  right  creat- 
ed in  favor  of  several  persons  is  presumed 
to  be  joint,  and  not  several,  and  that  this 
presumption  can  be  overcome  only  by  ex- 
press words  to  the  contrary.  The  court 
states  that  this  provision  had  reference 
merely  to  the  relation  between  the  parties 
in  whose  favor  the  right  is  created  and  the 
party  against  whom  it  is  created,  but  does 
not  purport  to  determine  the  interest  of 
the  parties  in  whose  favor  'the  right  exists 
as  between  themselves. 

^  This  class  of  cases  is  illustrated  by 
Wayne  County  &  Home  Sav.  Bank  v.  Smith 
(1916)  —  Mich.  — ,  160  N.  W.  422,  where 
the  account  was  opened  in  the  name  of 
the  owner,  no  other  name  being  entered 
upon  the  ledger,  but  the  name  of  the  de- 
positor's husband  being  entered  on  the 
signature  book  of  the  bank. 
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trust  theory  even  though  it  is  determined 
that  there  is  no  gift.  Accordingly,  in 
these  cases  the  survivor  is  held  not  en- 
titled to  the  fund.  But  others,  having 
held  that  the  survivor's  right  cannot  be 
sustained  on  the  gift  theory,  consider 
whether  it  may  be  sustained  on  the  trust 
theory,  and  some  have  come  to  the  con- 
clusion that  it  may,  although  there  are 
nat  the  requisites  of  a  valid  gift.''  It 
seems  evident,  however,  that  the  manner 
of  considering  the  question  is  determined 
by  the  manner  in  which  it  is  presented 
to  the  court,  and  it  should  not  be  con- 
eluded  that  because  a  court  has  not 
heretofore  considered  the  trust  theory 
it  will  not  do  so  in  a  proper  case. 

It  seems  evident  that  unless  the  own- 
er intended  to  create  a  technical  joint 
tenancy  by  such  a  deposit  as  is  dis- 
cussed in  II.  3,  c,  infra,  or  intended  to 
devest  himself  of  all  beneficial  interest 
as  discussed  in  II.  3,  b,  infra,  the  technic- 
al requirements  as  to  delivery  in  case  of 
gifts  of  personal  property  are  not  met  by 
&  deposit  in  the  form  discussed  herein. 
As  will  be  seen,  however,  many  cases 
take  a  liberal  view  of  such  a  transac- 
tion, and  carry  out  the  intention  of  the 
owner  notwithstanding  he  may  not  have 
complied  with  these  technical  require- 
ments. For  the  most  part,  these  cases 
do  not  frankly  state  that  the  technical 
requirements  as  to  delivery  are  dis- 
pensed with,  but  remain  silent  on  this 
question.  The  same  is  true  in  the  eases 
of  joint  tenancy;  the  difficulties  in  the 
way  of  the  creation  of  such  a  tenancy  are 
not  considered.  The  intention  of  the 
owner  is  carried  out  notwithstandiiig 
these  diffieultiesw 

n.  Gift  theory* 

1,  Existe^xce    of   gift    dependent   upon 
oxgmer'9  intent. 

As  stated  above,  it  has  been  attempted 
most  frequently  to  sustain  the  right  of 


the  survivor  to  such  a  fund  on  the  theory 
of  a  gift.  The  earlier  cases  on  the  ques- 
tion of  gift  are  discussed  in  the  note 
to  Schippers  v.  Kempkes,  12  L.R.A. 
(N.8.)  365. 

It  is  a  general  rule  applicable  to  gifts 
that  there  must  be  an  intention  to  make 
one,  and  a  delivery  of  the  subject  of  the 
gift  with  the  intention  to  part  with  do- 
minion and  control  over  it.'  It  may  be 
stated  by  way  of  introduction  that  there 
are  two  theories  as  to  whether  a  deposit 
in  the  form  considered  in  this  note  con- 
stitutes a  gift.  All  cases  recognize  that 
there  must  be  an  intention  on  the  part 
of  the  owner  to  make  a  gift.  Beyond 
this,  the  courts  do  not  agree.  In  some 
cases  the  intention  to  make  a  gift  is  sup- 
plied by  a  presumption  from  the  form 
of  deposit;  others  deny  that  there  is  any 
presumption  of  gift  from  the  form  of 
deposit.  But  assuming  that  there  is  an 
intent  to  make  a  gift,  according  to  one 
line  of  authorities,  a  deposit  in  the  form 
mentioned  does  not  meet  the  technical 
requirements  as  to  delivery  and  surren- 
der of  dominion  essential  to  the  comple- 
tion of  the  gift,  within  the  rule  as  stated 
above.  The  gift  is  sustained  by  the 
other  line  of  authorities  in  a  majority  of 
cases  without  reference  to  the  technical 
requirements  as  to  completion,  except 
the  most  general  statement  that  there  is 
a  completed  gift.  These  theories  will 
now  be  diseussed  in  detail. 

Although  in  many  of  the  cases  in  this 
subdivision  there  is  held  to  be  no  grift, 
so  that  the  depositor  is  not,  accurately 
speaking,  a  "donor"  nor  his  codepositor 
a  "donee,"  those  terms  will  be  used 
throughout  the  subdivision  for  the  sake 
of  brevity. 

As  stated  above,  a  condition  precedent 
to  the  existence  of  a  gift  is  an  intention 
on  the  part  of  the  donor  to  make  one. 
If  there  is  no  such  intention,  the  survivor 
is  not  entitled  to  the  fund  on  the  theory 
now   under  discussion.®     Hence,   where 


7  See  infra,  III. 

•  12  R.  C.  L.  §  10,  p.  932;  20  Cvc.  1193. 

•  In  Schwind  v.  Ibert  (1901)  60*App.  Div, 
378,  69  If.  Y.  Supp.  921,  there  was  held 
to  be  no  gift  where  an  owner  of  money 
deposited  it  in  a  bank  in  the  joint  names 
of  herself  and  daughter,  in  order  that,  as 
she  subsequently  stated,  the  daughter  might 
have  something  to  live  on,  and  nothing  was 
said  to  any  of  the  officers  about  the  account, 
nor  did  the  bank  have  the  signature  of 
the  daughter,  and  the  pass  book  remained 
in  the  possession  and  control  of  the  owner. 
The  action  in  the  case  was  one  by  an  execu- 
tion creditor  of  the  original  owner  to  obtain 
possession  of  the  deposit.  In  the  action 
the  original  owner  testified  that  the  money 
L.RA.1917C. 


was  hers,  and  not  her  daughter's.  The  fact 
that  the  donor  said  to  her  daughter  subse- 
quently to  making  the  deposit,  "I  am  put- 
ting this  money  in  the  bank  for  you,"  does 
not  show  a  gift. 

There  was  simply  held  to  be  no  completed 
gift  in  Bradt  v.  Bradt  (1911)  143  App. 
Div.  863,  128  N.  Y.  Supp.  1114,  in  the  case 
of  a  deposit  to  the  name  of  the  owner  **or** 
another,  "or  the  survivor  of  them." 

Cogswell  V.  Newburyport  Inst,  for  Sav. 
(1896)  165  Mass.  524,  42  N.  E.  296,  in 
which  the  appellate  court  passed  merely 
upon  whether  the  evidence  justified  a  find- 
ing that  the  deposit  was  not  intended  as 
a  gift,  and  held  that  the  evidence  justified 
*  such  a  finding. 
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the  intention  of  the  owner  in  adding  the 
name  of  another  to  his  account,  or  de- 
positing the  money  to  the  account  of 
himself  and  another,  is  merely  to  enable 
such  other  to  draw  money  for  his  (the 
owner's)  convenience^  such  other  is  not 
entitled  to  the  fund  as  survivor.^**  An 
intention  to  make  a  completed  gift  of  the 
entire  fund,  as  distinguished  from  a  joint 
interest  therein,  cannot  be  shown  where 
the  donor  retained  the  right  to  withdraw 
money  from  the  deposit,^^  even  though 
the  pass  book  was  delivered  to  the  donee 
and  money  could  not  be  withdrawn 
without  presentation  thereof.^* 


2,  Rule  where  only  the  fact  of  the  de- 
posit to  joint  account  appears. 

The  intention  of  the  owner  of  money 
in  depositing  it  in  a  joint  account  is,  of 
course,  a  question  of  faot  where  there  i& 
evidence  as  to  the  intention.  In  many 
cases,  however,  there  jis  no  such  evidence, 
and  it  is  then  necessary  to  determine 
the  rights  of  the  survivor  from  the  fact 
of  a  deposit  in  this  form.  The  rule  sus- 
tained by  a  majority  of  cases  ia  that  the 
mere  fact  that  money  is  deposited  to- the 
account  of  the  owner  "and"  another,  or 
the  owner  "or"  another,  does  not  show 
a  gift.^'    That  such  a  deposit  does  not 


WSchippers  v.  Kempkes  (1907)  —  N.  J. 
Eq.  — ,  67  Atl.  1042,  affirmed  in  (1907)  72 
N.  J.  Eq.  948,  73  Atl.  1118. 

Re  Behring  (1912)  80  N.  J.  Eq.  166,  82 
Atl.  931,  holding  the  Burvivor  not  entitled 
to  a  fund  on  deposit  in  a  saving  bank, 
where,  prior  to  her  death,  the  original  own- 
er had  the  survivor's  name  entered  upon 
the  book  so  that  the  account  appeared  to 
be  payable  either  to  the  original  owner  or 
the  survivor  this  being  done  for  the  purpose 
of  enabling  the  survivor  to  draw  from  the 
account  as  agent  of  the  owner. 

Wood  V.  Zornstorff  (1901)  69  App.  Div. 
638,  69  N.  y.  Supp.  241 ;  Burke  v.  Slattery 
(1895)  10  Misc.  754,  31  N.  Y,  Supp.  826, 
holding  one  other  than  the  original  owner, 
who  claimed  the  fund  in  the  lifetime  of 
the  owner,  not  entitled  to  a  deposit  in  the 
name  of  ^'James  Burke  or  wife,  Bridget." 

Slee  V.  Kings  County  Sav.  Inst.  (1903)  78 
App.  Dlv.  534,  79  N.  Y.  Supp.  630,  sustain- 
ing the  right  of  a  husband  to  a  deposit 
made  by  him  in  the  joint  names  of  himself 
and  wife,  "either  to  draw,"  where  he  did 
not  intend  to  give  the  money  to  his  wife, 
but  placed  the  bank  book  in.  a  tin  box 
and  kept  two  keys  although  finally  one  of 
them  was  given  to  his  wife  in  order  to 
enable  her  to  pay  bills,  and  the  bank  book 
was  taken  by  her  from  the  box  and  re- 
tained against  his  will.  The  husband  had 
also  made  out  and  signed  a  written  state- 
ment in  which  he  promised  that  he  would 
lay  no  claim  to  the  money  and  asserted  that 
itbelonged  exclusively  to  her,  but  this  was 
not  delivered  to  tJie  wife,  it  being  obtained 
by  her  without  his  consent  and  retained 
against   his   will. 

In  determining  whether  a  sum  of  money 
deposited  to  the  credit  of  a  husband  "or** 
hifl  wife,  with  the  husband's  employer  as 
his  share  of  the  profits  paid  by  the  employ- 
er to  his  employee,  was  subject  to  the  in- 
heritance tax  upon  the  death  of  the  hus- 
band, the  court  in  Re  Mills  (1016)  93  Misc. 

413,  167  N.  Y.  Supp.  138,  held  that,  where 
it  was  shown  that  the  account  was  open 
so  that  the  wife  could  draw  money  if  she 
needed  it  while  her  husband  was  awav  the 
fund  constituted  a  part  of  the  husband's 
estate. 

Everly  v.  Dunkley  (1912)  27  Out.  L.  Rep. 

414,  where  a  depositor  signed  a  written 
L.RJ^.1917C. 


statement  directing  the  bank  to  "arrange 
my  money  in  Esther  Dunkley*8  name  so  she 
can  draw  it,"  and  the  bank  placed  the 
money  on  a  joint  aocount.  See  Hunt  v. 
Naylor  (1916)  84  W.  J.  Eq.  646,  96  Atl.  138, 
supra,  note  2. 

Re  Daly  (1907)  39  Can,  S.  C.  122,  infra, 
note  13. 

See  Payne  v.  Marshall  (1889)  18  Ont. 
Rep.  488,  supra,  note  2. 

ilHolman  v.  Deseret  Sav.  Bank  (1912) 
41  Utah,  340,  124  Pac.  765.  The  account 
was  in  the  following  form:  'The  Deseret 
Savings  Bank  in  account  with  Carrie  L. 
Eslinger  or  Helen  M.  Holman."  In  this  form 
the  deposit  could  be  drawn  by  either  of  the 
parties  by  presenting  the  pass  book. 

WHolman  v.  Deseret  Sav.  Bank  (Utah) 
supra.  The  account  here  was  in  the  name 
of  the  donor  "or"  the  donee,  nothing  ap- 
pearing in  the  account  as  to  its  being  pay- 
able to  the  survivor.  The  cashier  of  the 
bank,  however,  testified  that  when  the  don- 
or came  in  with  the  book  and  requested  a 
change  to  the  joint  account,  she  stated  that 
she  wished  it  so  fixed  that  in  case  of  her 
death  the  donee  could  draw  the  money, 
and  he  informed  the  parties  that,  in  case 
of  a  deposit  in  this  form,  either  might 
draw  on  presentation  of  the  pass  book, 
either  before  or  after  the- death  of  either. 

WDrinkhouse  v.  German  Sav.  &  L.  Soc. 
(1911)  17  Cal.  App.  162,  118  Pac.  953; 
Kelley  v.  Beers  (1909)  194  N.  Y.  49,  128 
Am.  St.  Rep.  643,  86  N.  E.  985;  Wood  v. 
Zornstorff  (N.  Y.)  supra. 

Denigan  v.  Hibernia  Sav.  A  L.  Soc.  (1899) 
127  Cal.  137,  59  Pac.  389.  The  deposit  was 
made  by  a  wife  of  her  money,  and  the  pass 
book  was  entitled  with  the  number  thereof 
followed  by  the  words,  "Frank  Denigan  or 
Ellen  Denigan  in  account  with  the  Hibernia 
Savings  &  Loan  Society."  There  was  no 
evidence  of  the  form  in  which  the  account 
was  opened  upon  the  books  of  the  bank, 
but  it  was  assumed  that  it  was  opened  in 
the  same  form  in  which  it  was  entered  up- 
on the  pass  book.  There  was  nothing  in 
the  reqord  showing  any  declaration  or  con- 
versation respecting  the  purpose  of  making 
the  deposit  in  the  form  in  which  it  waa 
made,  or  the  circumstances  under  which 
the  deposit  was  made.  Both  parties  to  the 
transaction   were  dead,  and  the  only   fact 
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show  a  gift  is  held  thus  generally.    Other    cases  more  specifically  state  that  such  a 


that  was  urged  in  favor  of  one  who  claimed 
title  through  the  husband  was  the  form  In 
which  the  account  was  opened  and  in  which 
the  pass  book  was  issued  by  the  bank. 

A  similar  decision  appears  in  Denigan 
▼.  San  Francisco  Sav.  Union  (1899)  127  Cal. 
142,  78  Am.  St.  Jtep.  85,  69  Pac.  390,  where 
the  account  was  opened  in  the  name  of 
^'Francis  and  Fllen  Denigan  payable  to 
either"  the  court  stating  that  the  difference 
in  the  form  of  deposit  in  the  two  cases 
does  not  change  tne  nile  governing  the 
rights  of  the  parties  to  the  money  deposit- 
ed. In  the  a>Mience  of  any  evidence  tending 
to  show  a  purpose  or  intention  on  the  part 
of  the  wife  to  part  with  the  title,  the  money 
remained  her  separate  property  at  the  time 
of  her  death  notwithstanding  its  deposit 
in  ihi%  form. 

.  Staples  V.  Berry  (1912)  110  Me.  32,  86 
Atl.  303,  holding  that  no  gift  was  created 
by  a  husband  who  had  a  deposit  in  a 
bank  ordering  a  change  to  be  made  on  the 
ledger  and  deposit  book  by  inserting  neces* 
sary  words  so  as  to  read,  "Neilie  A.  Savage 
and  Fred  E.  Savage,  may  be  drawn  by 
either  in  any  event."  The  court  stated  that 
neither  the  intention  to  give  is  proved,  nor 
the  consummation  of  that  intention  by 
loss  of  dominion  over  the  property;  that 
the  husband  continued  to  have  the  same 
control  over  the  deposit  after  this  change 
as  before,  the  deposit  book  being  in  the 
joint  possession  of  husband  and  wife. 
Speaking  further  with  reference  to  a  gift, 
the  court  states  that  the  more  natural  and 
reasonable  inference  to  be  drawn  from  the 
transaction  is  that  the  husband  intended 
either  to  constitute  his  wife  his  agent  in 
order  that  the  deposit  could  be  drawn  mote 
conveniently,  or  to  make  a  gift  to  take 
effect  at  his  death. 

In  Lufkin  v.  Lufkin  (1914)  111  Me.  588, 
90  AtL  493,  where  a  husband  who  had 
money  on'  a  deposit  in  a  bank  had  the 
accpunt  changed  on  the  books  of  the  bank 
and  on  the  deposit  book,  so  as  to  read, 
*Torter  Lufkin  or  Mrs.  Elizabeth  E.  Luf- 
kin," there  was"  held'  to  be  no  gift,  since 
it  was  manifestly  changed  for  convenience 
only. 

In  Schneider  r.  Schneider  (1907)  IM  App. 
Div.  774,  107  If.  Y.  Supp.  702,  where  the 
contest  was  between  the  original  owner 
and  her  codepositor,  the  donee  claiming  only 
one  half  the  fund,  it  is  stated  that  "the 
mere  fact  that  the  opening  of  the  accoimt 
in  their  joint  names,"  payable  to  either  or 
the  survivor  of  either,  'Mid  not  in  and  of 
itself  establish  any   such  gift." 

Ber^  V.  Keber  (1912)  78  Misc.  468,  138 
N.  Y.  Supp.  358,  affirmed  in  (1913)  157  App. 
Div.  914,  142  N.  Y.  Supp.  1109.  An  ac- 
eount  was  opened  with  the  donor  '*or"  the 
donee.  On  the  left-hand  page  of  the  pass 
book  the  words,  "Payable  to  either  or  to 
the  survivor,"  were  stamped;  but  there 
seems  to  have  been  no  definite  evidence  as 
to  when  they  were  placed  thereon.  The 
only  siErnatiire  at  the  bank  in  connection 
L.R.A.1917C. 


with  the  account  was  that  of  the  donor 
neither  the  signature  of  the  donee  nor  any 
information  concerning  her  ever  having  beeii 
received  by  the  bank.  There  was  some  un- 
certainty in  the  case  as  to  whether  the  co- 
depositor  named  on  the  pass  book  was  the 
mother  of  the  donor  or  the  claimant,  who 
was  a  niece  of  the  same  name. 

Re  Myers  (1911)  129  N.  Y.  Supp.  194, 
holding  in  an  action  involving  the  right  to 
tax  the  sum  upon  the  death  of  the  donor, 
that  a  deposit  in  the  name  of  the  donor 
and  donee,  either  to  draw,  is  not  of  itself 
sufificient  to  establish  an  intent  on  the 
part  of  the  donor  to  give  the  donee  a 
joint  interest  in  the  deposit  with  the  right 
of  survivorship. 

Meyers  v.  Albert  (1913)  76  Wash.  218, 
135  Fac.  1003.  It  is  here  stated  that  the 
subject-matter  of  the  gift,  if  titere  is  a 
gift,  is  the  right  to  withdraw  or  recover 
the  money  on  deposit  with  the  bank.  The 
donor,  having  the  right  to  withdraw,  raav 
at  any  time  up  to  the  moment  of  his  death 
withdraw  every  dollar  of  the  account  and 
use  the  same  in  any  manner  he  deems  prop» 
er.  There  is  therefore  no  such  parting 
with  dominion  as  is  necessary  to  constitute 
a  gift.  An  intention  was  expressed  by  the 
donor  to  the  effect  that  the  account  shouM 
be  "for  the  two  of  them."  The  account 
was  opened  in  the  name  of  the  donor  *'or" 
his  wife,  the  donee.  A  small  sum  was 
deposited  to  this  account  by  the  wife,  but 
the  court  does  not  give  this  fast  any  con* 
sideration. 

Marshal  y.  Crutwell  (1876)  L.  R.  20  Eq. 
(Bng.)  328,  44  L.  J.  Ch.  N.  a  504,  holding 
tliat  a  wife  who  survives  her  husband  was 
not  entitled  to  a  fund  deposited  in  the  bank 
by  her  husband,  which  he,  being  in  failing 
health,  changed  to  an  account  in  the  joint 
names  of  himself  and  his  wife,  directing 
the  bank  to  honor  any  ehecks  drawn  upon 
the  fund  either  by  himself  or  his  wife. 
Snbsequently,  the  wife  drew  all  the  checks 
against  the  account  and  applied  the  pro- 
ceeds to  household  purposes,  possibly  some 
small  sums  to  her  own  use.  After  review- 
ing the  evidence  the  court  concludes  that 
the  circumstances  show  that  thia  was  a 
inere  arrangement  for  convenience. 

In  Re  Daly  (1907)  39  Can.  S.  a  122,  a 
deposit  by  a  father  in  the  joint  names  of 
himself  and  daughter,  **with  power  for 
either  of  them  to  withdraw,"  was  held  to 
remain  the  property  of  the  father,  where 
he  retained  exclusive  possession  of  the  pass 
book,  without  which  no  withdrawal  could 
be  made,  and  attempted  to  dispose  of  the 
property  by  will. 

The  addition  to  the  name  of  a  depositor 
upon  her  bank  book  of  the  words,  ''also 
subject  to  the  order  of  A-  H.  Colmary, 
either,  or  the  survivor,"  made  with  the  in- 
tention of  having  the  money  go  to  the  co- 
depositor  upon  the  owner's  death,  does  not 
ehow  a  gift  to  him  of  the  money  deposited 
in  the  bank,  where  there  was  no  surrender 
of  the  bank  book  to  such  person  for  the 
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deposit  does  not  show  a  gift  of  a  joint 
interest,  balance  payable  to  survivor." 
The  fact  of  the  deposit  in  this  form  does 
not  raise  a  presumption  in  favor  of  a 
gift.**  Such  a  form  of  deposit  is  entire- 
ly consistent  with  a  desire  on  the  part  of 
the  owner  to  give  his  codepositor  author- 
ity to  withdraw  money  for  the  owner. *• 

The  fact  that  there  was  no  delivery  of 
the  pass  book  to  the  donee  is  a  circum- 
stance indicating  that  no  gift  was  in- 
tended. But  possession  of  the  pass  book 
is  not  determinative  of  the  existence  or 
nonexistence   jf  a  gift.*'' 

The  right  of  the  survivor  to  the  fund 
in  such  a  case  on  the  theory  that  there 
was  a  gift  fails  not  only  for  the  reason 
that  no  gift  was  intended,  but,  assuming 
that  a  gift  was  intended,  the  legal  re- 
quirements of  a  gift  are  not  met.**  A 
gift  devests  the  donor  of  his  title  and  re- 
quires a  renunciation  of  all  claim  and 
interest    m    the    subject    of    the    gift. 


There  is  according  to  these  cases,  no 
such  devesting  of  dominion  in  cases  of 
deposits  to  a  joint  account  with  power 
in  either  to  draw.*® 

A  contrary  rule  prevails  in  other  cases 
in  which  it  is  held  that  the  change  of 
an  account  by  the  depositor  to  a  joint  ac- 
count of  himself  and  another,  payable  to 
either  or  the  survivor,  confers  a  prima 
facie  title  upon  the  donee  upon  his  sur- 
viving the  original  owner.  Before  the 
prima  facie  title  can  be  destroyed,  there 
must  be  a  finding  that  the  change  in  the 
account  was  made  for  some  other  pur- 
pose than  to  pass  title.^^  In  other  words, 
there  is  a  presumption  of  gfift.  Other 
cases  limit  the  presumption  of  a  gift  to 
cases  involving  husband  and  wife,  and 
hold  that  a  husband  is  presumed  by  such 
a  deposit  to  have  intended  to  benefit  the 
wife,  at  least  to  the  extent  of  conferring 
upon  her  the  right  of  survivorship.^ 
Other  cases  hold  that  such  an  account 


purpose  of  enabling  him  to  withdraw  the 
money  for  his  own  use.  Colmary  v.  Fan- 
ning a914)  124  Md.  548,  92  Atl.  1045. 

In  Grafing  v.  Irving  Say.  Inst,  the  lower 
court  in  an  opinion  that  was  adopted  by 
the  appellate  divieion  (1902)  69  App<  Div. 
566,  75  If.  Y.  Supp.  48,  holds  that  there 
was  no  gift  in  the  case  of  a  deposit  in  the 
name  of  the  depositor  "or"  the  donee,  where 
it  did  not  appear  that  the  donee  ever  knew 
of  the  deposit  until  after  the  bank  had 
closed  the  account  by  repayment  to  the 
donor's  personal  representative.  There  was 
a  slight  discrepancy  in  the  spelling  of  the 
name  of  the  depositor,  but  this  does  not 
seem  to  have  been  considered  important  by 
the  court,  although  mentioned.  The  action 
in  this  case  was  by  the  survivor  against  the 
bank,  which  had  thus  paid  the  fund,  and 
the  appellate  division  denies  the  right  of 
the  survivor  more  on  the  theory  that  the 
bank  had  once  paid  according  to  its  con- 
tract and  could  not  be  compelled  to  pay 
again. 

Mit  is  stated  in  Holman  v.  Deseret  Sav. 
Bank  (1912)  41  Utah,  340,  124  Pac.  765, 
that  the  placing  of  a  deposit  in  the  joint 
names  of  the  depositor  and  another  may \ be 
merely  a  matter  of  business  convenience, 
made  for  the  purpose  of  enabling  the  co- 
depositor  to  withdraw  the  fund  as  agent  of 
the  original  owner;  that  if  this  view  be 
indulged,  the  placing  of  the  pass  book  in 
the  possession  of  the  codepositor  may  be 
explained  upon  other  grounds  than  that  a 
gift  of  the  fund  was  intended  by  so  de- 
livering the  pass  book. 

iftDenigan  v.  Hibemia  Sav.  &  L.  Soc. 
(1899)  127  Cal.  137,  59  Pac,  389.  It  is 
stated  that  there  is  no  presumption  in ! 
favor  of  gift,  and  in  the  present  case  the  | 
idea  of  gift  is  inconsistent  with  the  reten- 
tion by  the  wife  of  the  riglit  in  herself  to 
withdraw  the  entire  amount  from  the  bank. 

l6Denigan   v.   Hibemia   Sav.    &    L.    Soc. 
L.R.A.1917C. 


(Cal.)  supra;  Staples  v.  Berry  (1912)  110 
Me.  32,  86  Atl.  303;  Wood  v.  Zornstorff 
(1901)  59  App.  Div.  538,  69  N.  Y.  Supp. 
241;  Holman  v.  Deseret  Sav.  Bank  (Utah) 
supra. 

HDenigan  v.  Hibernia  Sav.  &  L.  Soc^ 
(Cal.)  supra;  Re  Brown  (1901)  113  Iowa, 
351,  85  N.  W.  617. 

Holman  v.  Deseret  Sav.  Bank  (Utah) 
supra.  It  is  stated  that,  if  the  donor  in- 
tended that  either  should  have  the  right 
to  withdraw,  either  was  entitled  to  obtain 
the  pass  book  from  the  other  on  demand. 

W  Denigan  v.  Hibernia  Sav.  &  L.  Soc 
(Cal.)  supra,  stating  that  "the  idea  of  a 
gift  is  inconsistent  with  the  retention  by 
the  wife  of  the  right  in  herself  to  withdraw 
the  whole  of  the  money  from  the  bank." 
Staples  v.  Berry  (1912)  110  Me.  32,  85  Atl. 
303,  see  supra,  note  13.  Book  was  in  joint 
possession. 

Schneider  v.  Schneider  (1907)  122  App. 
Div.  774,  107  N.  Y.  Supp,  792;  Meyers  v. 
Albert  (1913)  76  Wash.  2i8,  135  Pac.  1003. 

19  Denigan  v.  Hibernia  Sav.  &,  L.  Soc. 
(CaL)  supra. 

SOHallenbeek  v.  Hallenbeck  (1905)  103 
App.  Div.  107,  93  N.  Y.  Supp.  73.  The 
donee,  who  was  a  niece  of  the  donor,  had 
drawn  money  from  the  deposit  on  two 
occasions  whether  for  herself  or  as  agent 
for  the  donor  is  not  shown.  It  was  stated 
that  at  this  time  she  must  have  had  pos- 
session of  the  bank  book  or  no  withdrawal 
could  have  been  made. 

Hallenbeck  v.  Hellenbeck  (N.  Y.)  supra, 
is  approved  generally  in  Kelly  v.  Albany 
Trust  Co.  (1908)  124  App.  Div.  99,  108 
N.  Y.  Supp.  214,  affirmed  without  opinion 
in  (1909)  194  N.  Y.  523,  87  N.  E.  1121. 

«Un  West  V.  McCuHough  (1908)  123 
App.  Div.  846,  106  N.  Y.  Supp.  493,  affirmed 
without  opinion  (1909)  194  N.  Y.  518,  87 
X.  E.  1130,  it  is  stated  that  *'in  case  a 
person  deposits  his  own  money  in  a  savings 


ANNO.— GIFT—DEP06IT  TO  CREDIT  OF  ONB'S  8£LF  AND  ANOTBE3EU     567 


imports  a  gift  of  tlie  fund  to  the  wife 
and  that  she  has  such  an  interest  in  it 
as  giv^  her  equal  right  with  the  hus- 
band to  draw  during  their  joint  lives  and 
that  she  is  vested  with  an  absolute  title 
in  case  she  survives  him.^  This  pre- 
sumption applies  only  where  there  is  no 
evidence  of  the  donor's  intention.** 

The  view  first  above  stated,  that  the 
survivor  is  not  entitled  to  such  a  deposit 
where  only  the  fact  of  deposit  to  such  an 
account  appears,  has  at  least  been  dis- 
approved in  other  eases  which  express 
an  opposite  view,  nothing  being  said  as 


to  whether  the  right  of  the  survivor  is 
prima  facie  merely.**  The  right  of  the 
survivor  to  such  a  deposit  has  been  sus- 
tained where  a  joint  aeoount  was  created, 
without  reference  to  the  intent  of  the 
donor  aside  from  the  creation  of  the 
joint  aecount.*'^  The  court**  argues 
that  '^there  was  a  completed  transaction ; 
a  donation  of  the  fund ;  a  transfer  of  the 
account  on  the  books  of  the  bank  from 
the  name  of  the  depositor  to  himself  and 
another  by  direction  of  Fitzpatrick  [the 
donor].  Although  Fitzpatrick  retained 
possession  of  the  pass  book  and  had  the 


bank  in  the  name  of  himself  and  another 
not  his  wife,  the  presumption  is  that  it 
was  done  for  purposes  of  convenience  only. 
But  in  the  case  of  husband  and 
wife  the  courts  have  said,  and  I  think  ex- 
perience has  shown,  that  the  husband  is 
presumed  to  have  intended  to  benefit  the 
wife  to  the  extent  at  least  of  conferring 
upon  her  the  right  of  survivorship." 

See  O'Connor  v.  Dunnigan  (1913)  158  App. 
Div.  334,  143  W,  Y.  Supp.  373,  affirmed  in 
(1914)  213  N.  Y.  676,  107  N.  E.  1082,  su- 
pra, note  2. 

« Moore  v.  Fingar  (1909)  131  App.  Div. 
309,  115  N.  Y.  Supp.  1035.  In  this  case  the 
deposit  was  made  in  the  names  of  the  hus- 
band "and"  his  wife,  and  about  ten  years 
after  opening  the  account  in  this  way  it 
was  chan(;ed  by  adding  the  words,  "Pay- 
able to  either  or  the  survivor."  But,  upon 
a  later  appeal  in  this  case,  in  (1910)  138 
App.  Div.  929,  122  N.  Y.  Supp.  861,  the 
court  states  that  "the  manner  in  which  the 
deposits  stood  upon  the  bank  books  did 
not  in  itself  determine  the  absolute  title 
as  between  the  parties."  Apparently,  how- 
ever, what  the  court  means  is  that  a  de- 
posit in  this  form  does  not  preclude  the  ad- 
mission of  evidence  to  show  the  intention 
of  the  parties. 

»  Re  Mills  (1916)  93  Misc.  413, 157  N.  t. 
Supp.  138. 

MBonnette  v.  Molloy  (1912)  153  App. 
Div.  73,  138  N.  Y.  Supp.  67,  judgment  modi- 
fied in  (1913)  209  N.  Y.  167,  102  N.  E. 
659,  where  the  court  refers  to  the  state- 
ment in  Kelly  v.  Beers  and  Schneider  v. 
Schneider,  supra,  note  13,  and  adds:  "But 
in  both  of  those  cases  there  was  other  evi- 
dence indicating  the  intention  of  the  per- 
son whose  money  was  deposited  to  the 
credit  of  the  account,  and  the  decisions 
were  based  on  such  evidence*  1  do  not 
therefore  feel  bound  by  those  expressions 
of  opinion."  The  court  sustains  the  gift, 
but  only  after  stating  that  "the  prepond- 
erance of  the  evidence  shows  that  she 
[the  donor]  intended  to  make  him  a  joint 
owner  of  the  account  with  herself." 

The  Bonnette  Case  is  referred  to  in 
Berg  v.  Keber  (1912)  78  Misc.  468,  138 
N.  Y.  Supp.  358,  affirmed  in  (1913)  157 
App.  Div.  914,  142  N.  Y.  Supp.  1109,  and 
is  there  held  to  be  distinguishable  on  the 
fact  that,  when  the  account  was  opened  in 
L.RJV.1917C. 


the  Bonnette  Case,  the  donor  and  the  donee 
both  signed  the  usual  bank  signature  book, 
agreeing  to  be  bound  by  the  rules,  regula- 
tions, and  by-laws  of  the  bank. 

Blick  ▼.  Cockins  (1916)  262  Pa.  56,  97 
Atl.  125,  see  infra,  note  54. 

M  Commonwealth  Trust  CJo.  v.  Du  Mon- 
timer  (1916)  193  Mo.  App.  290,  183  S.  W. 
1137,  The  coiu*t  hore  makes  no  point  of 
the  intention  of  the  donor.  Aside  from  the 
fact  that  the  donor  changed  the  account  to 
a  joint  account,  there  is  no  evidence  of  his 
intention  except  as  it  may  be  inferred  from 
a  statement  printed  on  the  reverse  side  of 
a  card  sent  to  his  oodepositor  for  her  sig- 
nature, to  the  effect  that  it  was  desired  to 
open  an  account  in  their  joint  name,  "pay- 
able to  either  or  the  survivor And 

we  agree  that  we  are  and  shall  be  joint 
owners  of  all  money  deposited,  or  which 
may  hereafter  be  deposited,  to  the  credit  of 
said  account,  .  .  .  and  that  upon  the 
death  of  either  of  us  the  moneys  then  on 
deposit  to  the  credit  of  such  account  shall 
become  and  be  the  property  of  the  survivor, 
and  we  are  mutually  agreed  and  hereby  noti- 
fied by  the  trust  company  that  each  or  either 
of  us,  or  the  survivor  of  us,  may  at  all  and 
any  times  withdraw  and  receive  from  said 
trust  company  the  whole  or  any  part  of 
said  moneys  now  deposited,  or  which  may 
be  hereafter  deposited^  to  the  credit  of  said 
account."  The  names  of  the  codepositors 
appeared  in  this  statement,  but  whether 
they  were  signatures  is  not  clear;  a  bank 
official  testified  that  ''the  signature  on  the 
card  was  that  of  Fitzpatrick"  (the  donor), 
but  the  court  adds  that  the  signature  re- 
ferred to  by  the  witness  was  not  clear. 

Upon  the  necessity  of  delivery,  see  this 
case  infra,  note  60. 

A  wife  who  survived  her  husband  was 
held,  in  an  early  surrogate's  decision,  en- 
titled to  a  deposit  made  by  her  husband 
with  an  individual  in  the  name  of  "William 
and  Ellen  Harkin,"  without  words  of  sur- 
vivorship, the  certificate  issued  therefor 
stating  that  the  husband  and  wife  had  on 
deposit  with  the  individual  a  certain  sum 
"to  draw  interest  at  5  per  cent  and  to  be 
returned  at  any  time  after  two  weeks* 
notice,"  Roman  Catholic  Orphan  Asvlum 
V.  Strain   (1851)  2  Bradf.   (N.  Y.)  34.* 

86  Commonwealth  Trust  Co.  v.  Du  Mouti- 
mer   (Mo.)   supra. 
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right  duritig'  his  life  to  withdraw  the 
whole  fund;  he  did  not  do  so,  but  left  a 
large  amount  standing  to  the  joint  ac- 
count when  he  died.  The  transaction 
was  accepted,  acquiesced  in,  and  ac^ 
knowledged  by  the  savings  bank,  here 
the  trust  company.  The  fact  of  trans- 
mission of  the  card  by  the  trust  company, 
by  direction  of  Fitzpatrick  to  Mrs.  Du 
Montimer  [the  donee],  and  her  subse- 
quent return  of  it  to  the  trust  company, 
with  her  signature  and  identification' 
data  filled  in,  evidenced  not  only  her 
knowledge  of  the  transaction,  but  ac-^ 
quiescence  in  it,  acceptance  by  her." 

In  at  least  some  of  these  cases  there 
were  circumstances  which,  while  not 
amounting  to  direct  evidence  as  to  the 
owner's  intent,  did  at  least  amount  to 
indirect  evidence  thereof.*' 

A  statute  has  been  enacted  in  some 
jurisdictions  providing  that  when  a  de- 
posit shall  be  made  by  any  person  in 
the  name  of  such  depositor  and  another 
person,  and  is  in  form  to  be  paid  to 
either  or  the  survivor  of  them,  such  de- 
posit, with  any  addition,  shall  become 
the  property  of  such  persons  as  joint 
tenants,  and  the  same  shall  be  held  for 
the  exclusive  use  of  such  persons  and 
may  be  paid  to  either  during  the  life- 
time of  both,  or  to  the  survivor  after 
the  death  of  one  of  them,  and  such  pay- 
ment shall  be  a  valid  and  sufficient  re- 
lease and  discharge  to  the  bank  for  all 
payments  made  on  account  of  such  de- 


posit prior  to  the  receipt  by  the  bank  of 
notice  in  writing  not  to  pay  such  de- 
posit in  accordance  with  the  terms  there- 
of. Under  this  statute  it  has  been  held 
that  where  there  was  a  joint  deposit  by 
a  person  of  his  funds  in  the  name  of 
himself  or  another,  either  or  survivor 
to  draw,  a  presumption  at  least  arises 
that  the  deposit  became  the  property  of 
the  depositors  as  joint  tenants.^  The 
fact  that  the  deposit  is  in  the  name  of 
the  doner  "or"  the  donee,  "either  or  sur- 
vivor may  draw,"  does  not  take  it  out  of 
the  operation  of  this  statute,  since  it  is 
in  the  name  of  both  depositors.**  But 
this  statute  does  not  govern  a  deposit  in 
the  name  of  the  depositor  "and"  an- 
other, where  nothing  is  said  as  to  be 
the  survivor's  rights.'®  It  has  been 
held  that  this  statute  is  not  exclusive, 
nor  any  limitation  or  restriction  upon  the 
creation  of  joint  ownership  by  other 
legal  means.'^  The  fact  that  such  a 
statute  is  found  in  the  Banking  Law  in- 
stead of  the  Personal  Property  Law 
does  not  conclusively  show  that  it  was 
not  intended  to  create  a  rule  affecting 
the  rights  of  property  as  between  the 
depositors.'* 

A  contrary  view  has  been  taken  of  a 
statute  merely  providing  that,  when  a 
deposit  is  made  in  the  name  of  two  per- 
sons payable  to  either,  or  to  either  or 
survivor,  it  may  validly  be  paid  to  either, 
whether  the  other  be  living  or  not,  it  be- 
ing held  that  such  a  statute  does  not 


87  Commonwealth  Trust  Co.  v.  Du  Monti- 
mer (Mo.)  supra.  And  Ree  also  the  cases 
in  notes  21  and  22,  limiting  the  presump- 
tion of  a  gift  to  husband  and  wife. 

M  Clary  v.  Fitzgerald  (1913)  155  App. 
Div.  659,  140  N.  Y.  Supp.  536.  affirmed  in 
(1915)  213  N.  Y.  696,  107  N.  E.  1075.  ^  The 
court  states  that  "it  may  be  true  that 
the  depositors,  or  their  representatives,  as 
between  themselves,  may  be  permitted  to 
show  by  other  competent  evidence  that 
title  as  joint  owners  was  not  intended  to 
be  established,  nor  in  fact  conferred.  In- 
asmuch as  the  actual  agreement  as  to  the 
title  w^ould  be  one  between  the  main  de- 
positors themselves,  the  bank  would  not 
be  a  party  to  that  agreement  as  to  the 
ownership  of  the  fund;  and  such  an  agree- 
ment might  doubtless  be  proved  even  by 
parol  evidence  in  a  controversy  between 
the  parties  to  fix  their  relative  rights  to 
the  fund." 

An  addition  to  this  section  of  the  Bank- 
ing Law  is  referred  to  in  Re  Reed  (1915) 
89  Misc.  632,  154  N.  Y.  Supp.  247,  as  pro- 
viding "that  in  such  a  case  it  is  to  be  con- 
clusively inferred  that  both  parties  intend- 
ed to  vest  the  title  in  the  survivor." 

Tliere  is  held  to  be  a  valid  gift  in  Re 
Delmore  (1916)  174  App.  Div.  99,  160 
N.  Y.  Supp.  62,  where  a  depositor  trans- 
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ferred  her  accounts  to  herself  and  daughter 
or  the  survivor.  The  exact  form  of  the 
deposits  was  (Ist)  "Mary  A,  Delmore,  Mary 
F.  McGiff,  to  be  drawn  by  either  or  the 
survivor;"  (2d)  "Mary  A.  Delmore  and 
dau^ter.  Mary  F.  McGiff,  or  either  and 
survivor;"  and  (3d)  "Mary  Delmore  or 
daughter,  Mary  Mdiiff,  or  the  survivor." 
The  testimony  is  not  set  out,  but  is  stated 
to  have  established  a  gift. 

See  McCarthy  v.  Holland,  infra,  note 
108.  But  see  Wayne  County  &  Home  Sav. 
Bank  v.  Smith  (1916)  —  Mich.  — ,  160 
N.  W.  472,  note  107. 

» Clary  v.  Fitzgerald  (1913)  155  App. 
Div.  669,  140  N.  Y.  Supp.  636,  affirmed  in 
(1915)  213  N.  Y.  696,  107  N.  E.  1075. 

80  Re  Mt.  Vernon  Trust  Co.  (1916)  175 
App.  Div.  353,  161  N.  Y.  Supp.  1060. 

81  Corcoran  v.  Hotaling  (1914)  164  App. 
Div.  75,  148  N.  Y.  Supp.  302,  holding  the 
wife  as  survivor  entitled  to  accounts 
opened  by  her  husband,  one  in  the  name  of 
the  husband  or  wife,  and  the  other  in  the 
name  of  the  wife  or  husband,  nothing  be- 
ing said  as  to  survivor's  right. 

Re  Mt.  Vernon  Tnist  Co.  (N.  Y.)  supra, 
holding  that,  the  statute  not  being  applica- 
ble, the  case  must  be  determined  by  the 
common  law. 

8«  Clary  v.  Fitzgerald   (N.  Y.)    supra. 
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have  the  effect  of  giving  a  beneficial  in- 
terest to  the  donee  if  the  evidehce  does 
not  show  a  donative  purpose.** 

3.  Itule  where  owner  intended  to  make 

a  gift. 

a.  Introductory,  • 

In  cases  in  which  an  intention  to  make 
a  gift  appears,  the  question  of  law  arises 
whether  the  donor  has  complied  with 
the  requisite  forms  to  effectuate  that  in- 
tention. This  leads  to  the  vari6us  in- 
tentions which  may  exist  in  the  minds 
of  donors.  Such  intentions  fall  into 
three  general  classes:  First.  An  in- 
tention on  the  part  of  the  owner  that  he 
will  retain  control  over  the  deposit  dur- 
ing his  life,  but  that  any  balance  re- 
maining shall  pass  to  the  co depositor 
uxK>n  his  death  in  ease  of  the  eode- 
positor's  survival.  Second.  An  inten- 
tion to  vest  a  present  interest  in   the 


donee  while  retaining  an  interest  him- 
self)  any  balance  remaining  upon  the 
death  of  either  to  pass  to  the  survivor. 
Third.  An  intention  to  devest  the  don- 
or of  all  beneficial  control  over  the  fund, 
and  vest  a  present  interest  in  the  donee. 
These  three  classes  will  be  discussed  in 
detail  in  the  order  stated. 

6.  Gift  to  tdke  effect  at  owner*s  death. 

Regarding  the  right  of  the  survivor 
to  such  a  deposit  where  the  donor  in- 
tended to  retain  the  beneficial  interest 
in  the  fund  during  his  lifetime,  and  in- 
tended merely  that  whatever  was  left  at 
his  the  (donor's)  death  should  pass  to 
the  donee,  there  are  two  theories.  The 
rule  sustained  by  the  majority  of  courts 
is  that  the  survivor's  right  cannot  be  sus- 
tained upon  the  theory  of  a  gift.  There 
is  no  final  act  carrying  to  completion 
the  intention  of  the  donor,**  even  though 
^  the  donee  has  the  legal  right  to  with- 


8S  Gordon  v.  Toler  a914)  83  N.  J.  Eq.  26, 
80  Atl.  1020,  9ee>  statute  and  facts  infra, 
note  42. 

MDrinkhouse  v.  German  Sav.  &  L.  Soc 
(1911)  17  Cal.  App.  162,  118  Pac.  963, 
holding  that  a  deposit  to  "Elicabeth  Thom- 
sen  or  Louisa  H.  Wilson"  was  not  in  and 
of  itself  evidence  of  a  completed  gift.  It 
appears  as  a  fact  in  this  case  that  the  orig- 
inal owner  stated  at  the  time  of  opening 
the  account  that  she  desired  to  sign  over 
to  her  codepositor  whatever  money  she  had, 
so  that  if  anythiiig  happened  to  her,  her 
codepositor  ^'could  take  the  pass  books 
and  go  to  the  bank  and  draw  the  money." 

There  was  held  to  be  no  valid  gift  in 
Augusta  Sav.  Bank  v.  Fogg  (1890)  82  Me. 
538,  20  Atl.  92,  where  one  made  a  deposit 
in  a  savings  bank  in  the  name  of  his  sister 
"or"  himself,  and  retained  possession  of  the 
pass  book  and  never  delivered  it  to  the 
donee,  but  a  short  time  before  his  death 
delivered  the  key  of  a  trunk  containing  the 
book  to  another  person  to  be  delivered  to 
the  donee  after  his  death. 

Colmary  v.  Fanning  (1915)   124  Md.  548, 

92  Atl.  1045,  see  supra,  note  13. 
Mathias  v.  Fowler    (1915)    124  Md.  655, 

93  Atl.  298,  holding  that  there  was  no  gift 
of  the  funds  on  deposit  in  an  account  with 
"W.  R.  Fowler  or  Wm.  A.  Mathias,  or 
either  of  them,"  where  the  depositor  re- 
tained possession  of  the  bank  hook,  and 
could,  at  any  time  after  the  account  was 
opened  have  withdrawn  every  dollar  de- 
posited therein.  That  there  was  no  gift 
warf  practically  conceded  by  a  counsel  for 
the  codepositor  in  this  case. 

Gordon  v.  Toler  (N.  J.)  supra;  McCul- 
lough  V.  Forrest  (1914)  84  N.  J.  Eq.  101, 
92  Atl.  596. 

Turnbull  v.  Turnbull  (1907)  118  App. 
Div.  449,  lOS  N.  Y,  Supp.  499,  holding  that 
there  was  neither  a  gift  nor  tru«t  where 
a  depositor  took  a  certificate  for  his  de- 
L.R.A.1917C. 


posit,  payable  to  the  order  of  himself  **or* 
his  donee,  with  the  intent  to  give  said  cer- 
tificate to  the  donee  in  case  he  survived  the 
depositor,  and  for  the  purpose  of  effectuat- 
ing such  intent  and  for  no  other  purpose. 
But  see  Kelly  v.  Beers,  infra,  note  44. 

The  survivor  was  held  not  entitled  to  the 
account  on  the  theory  that  a  joint  account 
was  intended,  in  Brown  v.  Brown  (1857) 
23  Barb.  (N.  Y.)  565,  where  the  account 
stood  in  the  name  of  the  donor  solely,  al- 
though the  donee's  name  was  entered  with 
that  of  the  donor  in  the  signature  book  of 
the  bank,  and  opposite  the  names  the  clerk 
of  the  bank  had  written  the  words,  "to  be 
drawn  by  either,"  and  although  the  donor 
clearly  desired  that,  in  the  event  of  the 
donee  surviving  him,  the  donee  should  be 
entitled  to  the  entire  deposit.  The  court 
stated  that,  like  an  intention  to  make  a 
gift,  unexecuted  by  a  delivery,  the  inten- 
tion of  the  donor  was  fruitless. 

Providence  Inst,  for  Sav.  v.  Carpenter 
(1893)  18  R.  I.  287,  27  Atl.  337,  holding 
that  there  was  no  intention  to  vest  a  pres- 
ent interest  in  the  deposit  sufficient  to  con- 
stitute a  gift,  where  a  depositor  trans- 
ferred her  accoimt  in  a  bank  to  a  new 
account  in  the  names  of  herself  "or"  donee, 
with  the  understanding  that  the  money 
was  to  remain  the  property  of  the  donor 
during  her  life,  subject  to  her  own  control, 
and  at  her  death  to  be  the  property  of  the 
donee  for  the  purpose  of  applying  it  to 
certain  charitable  uses. 

In  Re  Brown  (1901)  113  Iowa,  361,  86 
N.  W.  617,  where  money  had  been  kept  on 
deposit  by  deceased  in  a  bank  for  many 
years,  the  deposit  being  evidenced  by  cer- 
tificates in  the  name  of  himself  or  his  wife, 
with  the  desifim  that  he  might  Irave  and  con- 
trol them  while  living  and  that  upon  his 
death  the  ftinds  might  pass  to  his  wife, 
there  was  held  to  be  no  gift,  as  there  was 
no   present   delivery,   although    the   certifi- 
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draw  funds  during  the  lifetime  of  the 
donor'*  and  has  exercised  that  right  by 
making  withdrawals.*^  Such  withdraw- 
als may  be  for  the  use  of  the  donor.  In 
facty  it  is  expressly  stated  in  some  cases 
that  the  donee  was  to  draw  for  the  don- 
or within  the  donor's  lifetime.*''  That 
such  a  deposit  does  not  constitute  a  gift 
is  especially  true  if  the  donor,  in  addi- 
tion to  reserving  the  beneficial  interest 
during  life,  reserved  also  the  right  to 
make  a  testamentary  disposition  of  the 


fund.**  The  donor  in  such  a  deposit  is 
not  devested  of  his  control  over  the 
fund,  as  is  necessary  to  constitute  & 
valid  gift.** 

In  some  cases  the  claim  is  only  to  a 
half  interest  in  the  fund,  no  right  being, 
asserted  to  the  entire  fund  by  way  of 
survivorship.  It  has  been  stated  in  such 
a  case*®  that  the  "two  requisites  of  a 
valid  gift  are  a  delivery  of  the  possession 
of  the  property  to  the  donee,  and  an  in- 
tent that  the  title  shall  pass  immediately 


cates  were  placed  in  the  wife's  keeping,  but 
not  with  the  purpose  of  transferring  title. 
It  is  further  held  that  the  wife  was  not 
entitled  to  the  fund  on  the  theory  that  the 
money  was  left  with  the  banker  as  trustee, 
since  there  was  nothing  to  indicate  that  his 
obligation  was  other  than  as  stipulated  in 
the  certificates  of  deposit.  The  source  of 
the  money  was  not  disclosed  in  this  case. 

SK  In  Booth  v.  Oakland  Bank  of  Savings 
(1898)  122  Cal.  19,  64  Pac.  370,  the  deposi- 
tor of  money  in  a  bank,  being  desirous  of 
adding  the  names  of  her  sisters,  so,  in  the 
event  of  her  death  they  could  draw  the 
money  without  probate  proceedings,  exe- 
cuted an  instrument  to  the  bank  as  fol- 
lows: "In  re  savings  deposit  7,041,  in  my 
name.  Pay  to  the  individual  order  of 
either  Cornelia  E.  Booth  or  Aurelia  L. 
James  or  myself,"  and  signed  the  same. 
The  bank  book  was  retained  by  the  owner. 
The  court  merely  states  that  the  evidence 
falls  far  short  of  establishing  a  completed 
gift  from  the  owner  to  the  sisters,  but  that 
this  need  not  be  discussed  as  there  was 
evidence  sufficient  to  sustain  a  trust. 

Robinson  v.  Mutual  Sav.  Bank  (1908)  7 
Cal.  App.  642,  95  Pac.  533,  holding  that  the 
survivor  was  not  entitled  to  the  funds  in  a 
deposit  made  payable  to  "Amanda  M. 
Scales  or  Lizzie  C.  Robinson." 

86  Dougherty  v.  Moore  (1889)  71  Md.  248, 
17  Am.  St.  Rep.  524,  18  Atl.  35.  The  ac- 
count on  the  ledger  of  the  bank  and  the 
pass  book  was  as  follows:  "Lawrence  Mc- 
Donald, Sarah  McDonald,  and  the  survivor, 
subject  to  the  order  of  either."  The  de- 
positor signed  an  entry  to  the  effect  that 
"in  consideration  of  my  natural  love  and 
affection  for  my  wife,  Sarah  McDonald,  I 
give  to  her  all  the  money  belonging  to 
me  credited  or  to  be  credited  in  this  book, 
and  I  direct  the  same  to  be  paid  to  her. 
and  her  receipt  shall  be  good  for  the  same*" 
At  the  time  the  wife  drew  money  she  had 
possession  of  the  pass  book.  Beyond  the 
fact  that  the  money  was  thus  withdrawn 
by  the  wife  nothing  appears. 

87  Robinson  v.  Mutual  Sav.  Bank  (Cal.) 
supra;  Gordon  v.  Toler  (1914)  83  N.  J.  Eq. 
25,  89  Atl.  1020. 

««Barstow  v.  Tetlow  (1916)  —  Me.  — , 
97  Atl.  829.  Donee  had  possession  of  pass 
book.  The  court,  after  extensively  review- 
ing the  evidence,  comes  to  the  conclusion 
that  the  donor  "did  not  make  the  joint 
survivorship  deposit  with  an  intent  to  give 
Mrs,  Tetlow  a  then  joint  tenancy  and  own- 
L.R.A.1917C. 


ership  in  the  fund;  on  the  other  hand  we 
think  the  evidence  justifies  the  conclusion 
that  neither  Mrs.  Kent  nor  Mrs.  Tetlow 
understood  that  the  making  of  the  joint 
survivorship  deposit  deprived  Mrs.  Kent 
of  the  beneficial  ownership  of  the  fund 
during  her  life  or  devested  her  of  her  right 
to  make  a  testamentary  disposition  of  it." 
One  very  important  fact  considered  by  the 
court  as  showing  that  the  original  owner 
did  not  intend,  in  making  the  deposit,  do 
deprive  herself  of  the  right  to  dispose  of 
the  funds  by  will,  was  that  immediately 
subsequent  to  the  deposit  she  made  a  will 
wherein  she  assumed  to  es^ercise  the  right 
to  dispose  of  the  deposit  as  her  property. 

39  Robinson  v.  Mutual  Sav.  Bank  (1908) 
7  Cal.  App.  642,  95  Atl.  533  (pass  book  re- 
mained with  donor);  Re  Brown  (Iowa)  and 
(lOrdon  v.  Toler  (N.  J.)  supra;  Grafing 
V.  Irving  Sav.  Inst.  (1902)  69  App.  Div. 
566,  75  N.  Y.  Supp.  48;  Schneider  v.  Schnei- 
der (1907)  122  App.  Div.  774,  107  N.  Y. 
Supp.   792. 

Ih-inkhouae  v.  German  Sav.  &.  L.  Soc. 
(1911)  17  Cal.  App.  162,  118  Pac.  953, 
where  it  is  stated  that  the  fact  that  the 
original  owner  of  the  fund  at  all  times  re- 
tained exclusive  possession  of  the  bank 
book,  as  well  as  the  right  to  withdraw  at 
will  all  or  any  portion  of  the  money  cred- 
ited therein,  is  inconsistent  with  the  theory 
that  she  made  or  intended  to  make  a  pres- 
ent and  perfected  gift  to  her  codepositor. 
It  appears  as  an  undisputed  fact  in  this 
case  that,  upon  leaving  the  bank,  the  orig- 
inal owner  gave  the  pass  books  to. her  co- 
depositor,  but  later  in  the  day  they  were 
returned  to  the  possession  of  the  original 
owner,  who  placed  them  in  a  trunk  and 
apparently  thereafter  retained  possession 
until  her  death. 

So  long  as  there  is  a  locus  poenitentise  in 
the  donor,  the  right  to  change  his  mind,  to 
modify,  or  revoke  it,  the  gift  is  incomplete. 
Dougherty  v.  Moore  (1889)  71  Md.  248,  17 
Am.  St.  Rep.  524,  18  Atl.  36. 

The  fact  that  either  party  has  authority 
to  withdraw  the  whole  or  any  part  of  the 
deposit  entirely  destroys  the  theory  of  a 
completed  gift  of  the  whole  fund.  Holman 
V.  Deseret  Sav.  Bank  (1912)  41  Utah)  340, 
124  Pac.  765. 

40  Main's  Appeal  (1901)  73  Conn.  638,  48 
Atl.  965.  The  deposit  was  in  the  form,  "In 
account  with  Miss  Martha  A.  Goodrich  and 
Mrs.  Sarah  A.  Goodrich,"  "payable  to  both." 
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to  him."  Accordingly,  where  it  appeaxs 
that  the  donor  did  not  intend  a- present 
gift,  but  intended  merely  that  the  co- 
depositor  should' have  what  was  left  at 
her  death,  the  right  pf  the  codepositor 
to  the  fund  cannot  be  sustained  as  a  gift. 
An  intention  of  the  donor  to  give  any 
balance  remaining  at  his  death,  while  re- 
taining absolute  control  over  the  deposit 
during  his  lifetime,  amounts  to  a  testa- 
mentary disposition  of  the  fund,  and  is 
invalid  because  not  made  in  the  legal 
form  for  such  a  disposition.**  A  stat- 
utory provision  that  ^'when  a  deposit  has 
been  or  shall  hereafter  be  made  in  the 
name  of  two  persons,  payable  to  either, 
or  payable  to  either  or  the  survivor, 
such  deposit  or  any  part  thereof  or  in- 
terest or  dividends  thereon  may  be  paid 


to  either  of  said  persons,  whether  the 
other  be  livii^  or  not,  and  the  receipt  or 
acquittance  of  the  person  so  paid  shall 
be  a  valid  and  sufiBcient  release  and  dis- 
charge to  the  bank  for  any  payment  so 
made,"  does  not  validate  such  a  gift  by 
impliedly  repealinc:  the  Statute  of  Wills 
to  such  an  extent.^ 

On  the  contrary,  there  has  been  held 
to  be  a  completed  gift  so  as  to  entitle 
the  donee  to  the  deposit  upon  survival, 
where  the  money  was  deposited  to  the 
account  of  the  donor  ^^or"  donee  with 
the  intent  that  the  donee  should  not  have 
any  right  to  draw  within  the  lifetime  of 
the  donor,  but  should  have  the  fund  in 
case  of  survival;  this  has  been  held  al- 
though the  pass  book  remained  in  the 
possession    of    the    donor.*®    In   other 


41  Main's  Appeal  (Cona.)  supra;  Norway 
Sav.  Bank  v.  Merriam  (1805)  86  Me.  146, 
33  Atl.  840;  Staples  v.  Berry  (1912)  110 
Me.  32,  85  Atl.  303;  Barstow  v.  Tetlow 
(Me.);  Dougherty  v.  Moore  (Md.) ;  and 
Gordon  v.  Toler  (N.  J.)  supra;  McCulIough 
V.  Forrest  (1914)  84  N.  J.  Eq.  101,  92  Atl. 
606;  Hunt  v.  Nay  lor  (1916)  84  N.  J.  Eq. 
046,  96  Atl.  138;  Providence  Inst,  for  Sav. 
V.  Carpenter  (1893)  18  R.  1. 287, 27  Atl.  337. 

Hill  V.  Hill  (1904)  8  Ont.  L.  Rep.  710, 
5  Ont.  Week.  Rep.  2,  holding  that  there 
was  no  g^ft  where  a  father  procured  a  de- 
posit receipt  for  an  amount  deposited  by 
him  in  the  bank,  payable  to  himself  ''and** 
his  son,  *'or  either  or  the  survivor,"  with 
the  understanding  that  the  money  should 
remain  subject  to  the  father's  control  and 
disposition  while  living,  and  that  whatever 
should  be  left  at  his  death  should  then  be- 
long to  the  son,  the  father  retaining  the 
deposit  receipt  in  his  possession  until  his 
death. 

« Gordon  v.  Toler  (1914)  83  N.  J.  Eq. 
26,  89  Atl.  1020,  holding  that  the  survivor 
was  not  entitled  to  the  fund  upon  the  death 
of  the  original  owner  where  the  original 
owner,  with  the  intention  of  enabling  such 
survivor  to  draw  money  for  her,  had  her 
name  added  to  the  account  so  that  the  ac- 
count stood  payable  to  the  original  owner 
*'or'*  the  survivor,  followed  by  the  words, 
"payable  to  either  and  to  the  survivor." 
The  original  depositor  signed  a  statement 
directed  to  the  bank  authorizing  it  to  add 
the  name  of  the  codepositor,  "giving  equal 
and  joint  rights  and  privileges  in  said  ac- 
count, and  make  the  funds  now  on  deposit 
or  hereafter  deposited  payable  to  either 
of  us  or  to  the  survivor." 

48  Dunn  v.  Houghton  (1902)  ^  N.  J.  Eq. 
— ,  61  Atl.  71.  The  pass  book,  without 
which  no  withdrawal  could  be  made,  was 
retained  by  the  donor.  But  this  case  has 
been  practically  repudiated  in  this  juris- 
diction bv  McCulIough  V.  Forrest  (1914) 
84  N.  J.  Eq.  101,  92  Atl.  696.  The  court 
in  the  latter  case  attempts  to  distinguish 
it  from  the  Dunn  Case,  but  its  distinction 
amounts  to  a  mere  difference  given  to  the 
L.RA..1917C.  36 


meaning  of  words.  It  is  stated  that  in  the 
Dunn  Case  there  was  a  donative  purpose, 
while  in  the  case  at  bar  no  donative  pur> 
pose  was  shown,  but  the  donative  purpose 
that  was  found  to  exist  in  the  Dunn  Case 
was  to  give  to  the  survivor  what  remained 
of  the  deposit  at  the  donor's  death,  a  pur- 
pose exactly  the  same  as  was  involved  in 
the  .McCullougii  Case,  which  is  there  char- 
acterized as  not  a  donative  purpose.  The 
fact  that  in  the  Dunn  Case  there  was  no 
withdrawal  of  any  part  of  the  fund  is  re- 
ferred to  in  the  McCulIough  Case,  but 
that  is  not  made  the  basis  of  the  decision 
in  the  Dunn  Case,  for  the  court  there 
expressly  recognize  that  the  gift  may  be 
of  no  value  because  of  a  withdrawal  of  the 
entire  fund  by  the  donor  prior  to  her 
death.  It  is  expressly  stated  in  the  Dunn 
Case  with  reference  to  the  possession  of  the 
pass  book  that,  '*as  it  is  conceded  that  Mrs. 
Kane  [the  donor],  only,  was  to  draw 
from  the  account  during  her  lifetime,  she 
was  the  natural  and  proper  party  of  the 
two  who  were  interested  to  hold  the  book." 
The  fact  that  the  donor  did  not  exercise 
this  power  seenis  not  sufficient  to  distin- 
guish the  cases.  It  is  an  extreme  refine- 
ment to  distinguish  between  an  intent  to 
give  a  so-called  present  interest  which 
shall  not  become  effective  until  the  death 
of  the  donor,  and  not  then  unle8S  the  donee 
survives,  while  reserving  power  to  destroy 
the  entire  beneficial  character  of  the  gift 
by  withdrawing  the  fund,  and  an  intent 
to  make  a  testamentary  disposition. 

With  reference  to  the  application  of  the 
Statute  of  Wills,  it  is  stated  in  Dunn  v. 
Houghton  (N.  J.)  supra,  that  "if  the  form 
of  the  gift,  as  distinguished  from  the  dona- 
tive purpose,  is  a  contra^st,  a  conveyance,  or 
a  trust,  the  Statute  of  Wills  has  no  appli- 
cation to  the  transaction." 

In  the  subsequent  case  of  Gordon  v.  Toler 
(N.  J.)  supra,  the  court  was  of  the  opinion 
that  an  act  essentially  testamentary  cannot 
be  effectuated  by  a  paper  like  that  in  con- 
troversy (see  supra,  note  42),  because  not 
made  in  the  manner  prescribed  by  the 
Statute  of  Wills. 
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cases  in  which  the  book  was  in  the  joint 
control  of  the  donor  and  donee,  so  that 
either  might  draw  from  the  fund,  al- 
though it  was  not  intended  that  the 
donee  should  do  so,  the  right  of  the  donee 
to  the  fund  upon  surviving  the  donor 
has  been  sustained ;  ^  emphasis  is 
placed  upon  the  fact  that  the  donee  had 
the  legal  right  to  withdraw  funds.  It  is 
stated  **  that  in  such  a  case  the  control- 
ling question  is  whether  the  original  own- 
er has  intentionally  and  intelligently 
created  a  condition  embracing  the  essen- 
tial elements  of  joint  ownership  and 
survivorship ;  that  it  is  a  matter  of  no  im- 


portance that  the  particular  terms  "joint 
ownership"  and  "joint  account"  were 
not  used  by  the  depositor.  In  this  case  *• 
where  it  was  clear  that  the  original 
owner  intended  her  codepositor  to  have 
the  money,  it  was  stated  that  "it  is  true 
that  the  mother  [the  donor]  did  retain 
control  over  the  account  in  that  she  had 
the  right  at  any  time  to  check  out  all 
of  the  moneys  and  destroy  the  account, 
but  so  did  the  daughter  [the  donee]. 
For  the  sake  of  the  argument  we  might 
assume  that  the  primary  purpose  of 
the  mother  in  creating  the  account  was 
to  pass  the  money  on  her  death  to  her 


44  Kelly  V.  Beers  (1909)  194  N.  Y.  49,  128 
Am.  St.  Rep.  543,  86  N.  E.  980,  where  the 
original  owner  expressed  a  desire  to  a 
bank  official  to  have  the  account  fixed  so 
that  either  she  or  her  codepositor  could 
draw  the  money  at  any  time,  and  if  any- 
thing should  happen  to  her  the  codepositor 
could  get  the  money  without  any  further 
trouble;  whereupon  a  new  account  was 
opened  in  the  name  of  the  original  deposi- 
tor "or"  her  codepositor,  '*or  the  survivor 
of  them." 

Kelly  V.  Beers  (1909)  194  N.  Y.  60,  88 
N.  E.  985,  where  a  deposit  which  originally 
stood  in  the  name  of  the  owner  was 
changed  by  adding  words  to  the  heading 
of  the  pass  book  and  to  the  title  Tipon  the 
bank  book  making  the  account  payable  to 
the  original  owner  "or  Sarah  E.  Kelly,  her 
daughter,  or  survivor,"  under  a  written 
direction  to  the  bank  to  ''add  the  name 
of  my  daughter  ...  as  owner  and 
creditor  with  me  of  all  moneys  heretofore 
or  which  may  hereafter  be  deposited  in 
said  bank  under  this  account,  No.  112,086, 
together  with  all  the  interest  which  has 
been  or  which  may  hereafter  be  credited 
to  the  said  account,  with  full  authority 
for  each  or  either  of  us,  or  the  survivor 
of  us,  to  draw  out  from  the  said  bank  the 
whole  or  any  part  of  such  moneys  or  such 
interest." 

Kellv  V.  Home  Sav.  Bank  (1905)  103 
App.  Div.  141,  92  N.  Y.  Supp.  578. 

Upon  the  authority  of  this  case,  the  case 
of  Kellv  V.  Albany  Trust  Co.  (1908)  124 
App.  Div.  99,  108  W.  Y.  Supp.  214,  in  which 
the  facts  are  stated  to  have  been  substan- 
tially the  same  as  in  the  Home  Sav.  Bank 
Case,  is  decided.  Kelly  v.  Albany  Trust 
Co.  was  affirmed  without  opinion  by  the 
court  of  appeals  in  (1909)  194  N.  Y.'  523, 
87  N.  E,  1121. 

In  Re  Reed  (1915)  89  Misc.  632,  154  N. 
Y.  Supp.  247.  a  case  involving  the  question 
whether  a  deposit  in  account  with  the 
donor  and  donee,  "joint  account  with  right 
of  survivorship,  pa*yable  to  either  creditor 
or  to  sui*vivor,"  was  subject  to  an  inherit- 
ance tax.  it  is  stated  that  what  the  donor 
gave  to  the  donct*"  was  not  an  immediate 
and  absolute  right,  to  all  the  money,  but  a 
right  to  the  whole  of  it  in  case  she  became 
the  survivor,  and  subject  to  a  right  in  each 
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to  draw  the  whole  deposit  daring  their 
joint  lives."  The  full  and  complete  owner- 
ship of  the  entire  deposit  was  held  not 
intended  to  vest  in  the  donee  until  she 
became  the  survivor,  and  the  deposit  was 
therefore  held  taxable.  There  was  no  dis- 
pute, as  to  the  right  of  the  survivor  to  take. 

This  is  the  theory  also  of  H&llenbeck  ▼. 
Hallenbeck  (1906)  103  App.  Div.  107,  93 
N.  Y.  Supp.  73,  supra,  where  withdrawals 
were  made  by  the  donee.  It  is  stated  that 
such  withdrawals  must  have  been  made 
with  the  assent  of  the  donor,  for  none  could 
be  made  without  presentation  of  the  pass 
book. 

It  has  been  held  in  New  York,  however, 
in  a  case  involving  the  question  as  to 
whether  such  an  account  is  taxable  under 
the  Inheritance  Tax  Law  upon  the  death  of 
the  donor,  that,  in  the  absence  of  a  showing 
of  an  intention  on  the  part  of  the  donor  to 
vest  a  technical  joint  interest  in  the  donee, 
the  interest  of  the  donor  is  not  devested  by 
an  account  in  such  a  form,  although  the 
right  was  given  to  the  donee  to  draw  any 
part  of  the  money;  that  to  this  right  to 
draw  there  was  added  upon  the  death  of 
the  donor  the  absolute  right  of  ownership 
to  the  amount  then  on  deposit.  It  is  ac- 
cordingly held  that  it  was  a  gift  intended 
to  take  effect  at  the  death  of  the  donor 
within  the  meaning  of  the  Transfer  Tax 
Statute.  Re  Von  Bernuth  (1913)  143  N.  Y. 
Supp.  672. 

At  the  time  of  making  the  deposit  both 
the  donor  and  donee,  who  were  wife  and 
husband,  signed  the  statement  declaring 
that  they  were  joint  owners  of  the  money 
then  deposited,  and  that  any  future 
deposits  made  by  either  of  them  should  like- 
wise be  their  joint  property,  that  is,  ''either 
one  of  us,  before  or  after  the  death  of  the 
other,  may  sign  drafts  or  orders  on  said  ac- 
count and  receive  the  money  thereon  before 
or  after  the  death  of  the  other,  and  at  the 
death  of  either  the  survivor  shall  take  ab- 
solute and  single  ownership  of  the  balance 
then  due  the  account."  Since  there  was  no 
dispute  as  to  the  husband's  ownership  of  the 
fund,  the  question  being  merely  as  to  the 
manner  in  which  he  took,  the  court  does  not 
consider  any  of  the  questions  relating  to 
deliverv,  etc. 

45  Kelly  V.  Beers  (1909)  194  N.  Y.  49,  128 
Am.  St.  Rep.  543,  86  N.  £.  980. 
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daughter,  and  that  she  did  not  expect 
under  ordinury  circumstances   that  the 
daughter  would  draw  out  the  money  dur- 
ing her  life  any  more  than  that  she  her- 
self would  draw  it  out.     But  if  we  as- 
sume all  of  this,  such  assumption  would 
simply  go  to  the  expected  exercise  by  the 
daughter  of  her  legal  rights  rather  than 
to  the  existence  itself  of  those  rights." 
Some  of  the  courts  sustaining  the  gift 
under  such   circumstances  do   not   con- 
sider whether  there  has  been  a  compli- 
ance with  the  requisites  of  a  gift.    But 
other  cases  have  considered  this  ques- 
tion.   On  the  necessity  of  delivery,  it  is 
stated  in  one  such  case**    that  "where 
the  donative  purpose  is  sought  to  be  ac- 
complished by  procuring  a  third  party, 
such  as  a  savings  bank,  to  contract  di- 
rectly with  the  donee,  or  for  his  benefit, 
the  whole  law  as  to  delivery  [in  case  of 
gifts  of  chattels]  seems  to  be  in  a  large 
degree  inapplicable.    There  is  nothing  to 
deliver.     The   donation   is  actually   ef- 
fected when  the  donor  delivers  his  prop- 
erty to  the  savings  bank,  and    thereby 
procures  the  savings  bank,  to  contract 
with  or  for  the  benefit  of  the  donee."    A 
somewhat    elusive    distinction    is    then 
made   that  "the  gift  is  absolute.     The 
[contractual]  right  is  vested  beyond  re- 
call in  the  donee.    It  is  a  matter  of  no 
consequence    that    the   right    so    vested 
may  prove  in  the  end  to  be  of  no  pecuni- 
ary value."    It  is  further  stated  *^  that 
"to  hold  that  a  gift  of  this  sort  fails  be- 
cause the  enjoyment  of  it  may  be  con- 
ditional upon  the  donee's  surviving  the 
donor,  or  upon  the  donor's   refraining 
from    doing    things    which    defeat    the 
beneficial  enjoyment  of  the  gift,  is  to 
introduce  a  principle  of  law  which,  if 
logically  applied,  would  play  havoc  with 
thousands  of  transactions,  the  validity 
of   which    has    never   been    questioned, 


and  which  are  not  only  harmless,  but  ex- 
ceedingly useful." 

In  a  case  *''  sustaining  the  right  of  the 
wife  as  survivor,  to  a  fund  deposited  by 
her   husband,    the   court,    after   stating 
that  the  husband  intended  to  confer  the 
right  of  survivorship  upon  his  wife,  con- 
tinues:   ^By  making  a  deposit  or  taking 
a  security  in  the  name  of  himself  and 
wife,  the  husband  could  create  a  right  of 
survivorship  in  the  wife.     .     .     .     The 
transaction  was  not  strictly  a  gift  inter 
vivos  or  causa  mortis,  and  delivery  was 
neither  necessary  nor  practical,  as  the 
husband  retained  control  and  the  right 
of  disposition  during  his  life.     .       .     . 
It  may  be  that  the  husband's  right  to 
confer  upon  the  wife  this  peculiar  estate 
or  interest,  a  right  of  survivorship  only, 
simply  by  making  a  deposit  or  invest- 
ment in  their  joint  names,  was  an  out- 
growth  of   doctrines   applicable   to   the 
status  of  husband  and  wife  at  common 
law.     It  was  declared  to  rest  upon  the 
presumption  that  by  doing  that  the  hus- 
band intended  to  benefit  the  wife.  As  he 
could  not  thus  benefit  her  during  their 
joint  lives,  he  having  the  right  to  reduce 
to  possession  even  her  own  choses  in  ac- 
tion, it  followed'  that  he  must  have  in- 
tended to  give  her  the  right  of  survivor- 
ship, and  it  was  decided  that  he  oould  do 
that   without  the  formalities  necessary 
for  a  gift  inter  vivos  or  causa  mortis.    A 
rule  based  on  human  experience,  acted 
upon  for  many  years  in  the  light  of  ju- 
dicial decisimiB,  ought  still  to  hold  good, 
and  I  am  unable  to  perceive  why  an  ad- 
ditional   requirement,    i.    e.,    delivery, 
should  be  imposed  simply  beeause  the 
wife's  disabilities  have  been  removed  by 
statute." 

In  other  cases  ^  what  is  practically  a 
testamentary  disposition  is  sustained, 
and   the  survivor  held   entitled   to   the 


*«DuT«i  V.  Houghton  (1002)  —  N.  J.  Eq. 
— ,  51  Atl.  71.    But  see  note  43. 

47We«t  V.  McCullough  (1908)  123  App. 
Div.  846,  108  N.  Y.  Supp.  498,  affirmed 
without  opinion  in  (1909)  194  N.  Y.  518, 
87  N.  E.  1130.  It  is  recognized  in  this  case 
that  joint  tenancy  in  savings  bank  deposits 
may  be  created  irrespectively  of  whether 
the  tenants  are  husband  and  wife;  but,  of 
course,  the  reasoning  set  forth  in  the  text 
would  not  apply  except  to  husband  and 
wife. 

The  deposit  in  this  ease  was  changed  by 
the  depositor  and  made  payable  to  his 
wife  *'and**  himself. 

48Haboken  Bank  for  Savings  v.  Rchwoon 
(1901)  62  N,  J.  Eq.  503,  50  Atl.  400.  The 
account  was  by  order  of  the  depositor 
changed  to  the  name  of  herself  "or**  her 
codepositor,  "payable  to  either  or  survivor." 
L.R.A.1917C. 


At  the  time  of  making  this  change  the  de- 
positor signed  a  statement,  partly  printed 
and  partly  written,  in  a  book  kept  for  that 
purpose  by  the  bank,  authorizing  the  bank 
to  make  the  change  from  her  name  to  the 
joint  names  of  herself  and  the  other,  and 
containing  an  agreement  "with  each  other 
to  become  and  be  copartners  in  the  owner- 
ship of  said  money,*'  The  statement  con- 
tains a  further  agreement  that  each  and 
either  of  the  parties,  and  the  survivor  of 
them,  may  at  any  and  all  times  go  and 
receive  from  the  bank  the  whole  and  any 
part  of  the  money.  The  money  was  pay- 
able only  upon  presentation  of  the  pass 
book;  this  was  retained  by  the  depot^itor 
for  some  time,  but  finally  handed  to  a  frirnd 
with  instructions  to  keep  the  bank  book 
until  her  death  and  then  deliver  it  to  the 
codepositor.    . 
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fund  on  a  theory  which,  in  answer  to  the 
argument  that  the  power  of  disposition 
remains  in  the  donor  during  his  lifetime, 
is  defined  as  follows:  ^^This  circum- 
stance has  not  deterred  the  courts  from 
giving  effect  to  such  arrangements. 
This  has  been  done  on  two  grounds: 
First,  that  a  joint  estate  or  interest  is 
created  with  an  express  right  of  sur- 
vivorshipf  which  operates  naturally  and 
legally  upon  whatever  of  the  fund  re^ 
mains  unused  at  the  death  of  the  donor; 
and  second,  on  the  ground  of  a  com- 
pleted trust." 

c.  Oift  in  prcesenti  while  retaining  an 
interest  in  donor. 

We  now  come  to  cases  in  which  it  is 
the  intention  of  the  donor  to  vest  a  pres- 
ent beneficial  interest  in  the  donee. 
tSuch  an  interest  may  be  one  of  two  gen- 
eral kinds:  First,  it  may  be  the  inten- 
tion of  the  donor  to  vest  in  the  donee  a 
present  right  to  draw  on  the  deposit  for 
his  (the  donee's)  use  as  he  desires,  while 
retaining  the  same  right  himself.  In 
other  words,  there  is  an  account  with 
two  persons,  either  of  whom  may  draw 
for  his  own  personal  use  and  appropriate 
the  money  so  drawn,  whether  it  is  all  or 
a  part  of  the  deposit,  without  account- 
ing to  the  other  for  any  sum  or  sums  so 
drawn.  Second,  it  may  be  the  intention 
of  the  donor  to  create  a  technical  joint 


49Carr  v.  Carr  (1911)  15  Cal.  App.  480, 
115  Pac.  261,  holding  that  some  of  the  es- 
sential requisites  or  elements  of  a  gift  either 
inter  vivos  or  causa  mortis  are  lacking 
where  one  who  had  money  on  deposit  in  a 
bank  caused  the  bank  to  change  said  deposit 
to  the  name  of  himself  *'or"  another  as 
"joint  owners,  payable  to  either  or  survi- 
vor," and  instructed  the  bank  to  pay  the 
same  out  on  the  order  of  either  while  both 
were  living,  and  the  remainder  to  the  survi- 
vor upon  the  death  of  the  one  or  the  other. 
The  right  of  the  survivor  to  the  fund  was 
sustained  on  the  trust  theory,  and  the  court 
does  not  go  into  the  gift  theory  very  exten- 
sively. The  donee  had  drawn  upon  the  ac- 
count within  the  lifetime  of  the  donor.  Ap- 
parently presentation  of  the  bank  book  was 
not  necessary  to  withdraw  funds ;  nothing  is 
said  as  to  its  possession. 

M  Carr  v.  Carr  (Cal.)  supra.  A  Code  pro- 
vision is  cited  to  the  effect  that  "a  verbal 
gift  is  not  valid  unless  the  means  of  obtain- 
ing possession  and  control  of  the  thing  are 
given,  nor,  if  it  is  capable  of  delivery,  unless 
there  is  an  actual  or  symbolical  delivery  of 
the  thing  to  be  done," 

MThe  fact  that  a  present  legal  right  to 
withdraw  money  from  the  account  was 
vested  in  the  donee  was  an  important 
factor  entering  into  the  decision  in  Kelly  v. 
Beers  (1909)  194  N.  Y.  49,  128  Am.  St.  Rep. 
543,  86  N.  E.  980,  supra,  note  44,  although 
L.R.A.1917C. 


fcnancy,  giving  to  his  codepositor  an 
interest  in  such  a  tenancy.  Unless  a 
technical  joint  tenancy  is  created  (a  mat- 
ter that  will  be  discussed  hereafter)  the 
power  still  remains  in  the  donor  to  de- 
stroy the  beneficial  character  of  the  gift 
by  drawing  out  the  entire  fund.  It  is 
true  the  donee  also  has  this  power,  but 
this  does  not  devest  the  donor  of  the 
power.  If,  therefore,  the  general  rule 
applicable  to  gifts,  that  the  donor  must 
devest  himself  of  all  power  over  the  gift, 
is  to  be  applied,  it  seems  that  the  gift  in 
such  a  case  must  fail.  This  is  the  view 
of  some  cases.**  This  question  is  clear- 
er in  the  case  of  deposits  in  savings 
banks,  where  the  presentation  of  the  de- 
posit book  is  necessary  to  withdraw  the 
funds.  In  case  the  donor  retain  the 
book,  he  retains  the  power  of  entirely 
destroying  or  exhausting  by  his  own  act 
the  subject  of  the  transfer.**  It  is  stated 
in  the  cases  in  a  negative  way  that  there 
was  no  intention  on  the  part  of  the  don- 
or to  renounce  all  interest  in  the  monev. 

_  « 

But  the  majority  of  cases  hold  that  if 
the  intention  of  the  donor  is  to  vest  a 
present  right  to  share  in  the  deposit, 
such  an  act  constitutes  a  gift  that  can  be 
sustained."  This  has  been  held  where 
the  pass  book,  without  which  there  could 
be  no  withdrawal,  was  handed  to  the 
donee.**  And  it  has  been  held  without 
reference  to  the  possession  of  the  pass 


it  was  conceded  that  it  was  not  the  inten- 
tion of  the  donor  that  the  donee  should 
exercise  that  right. 

In  Re  Reed  (1915)  89  Misc.  632, 
154  N.  Y.  Supp.  247,  a  case  involving  the 
question  whether  an  account  with  the 
donor  "or"  her  sister  was  subject  to  the  in- 
heritance tax  upon  the  death  of  the  donor, 
the  court  states  that  the  form  of  the  ac- 
count imports  a  gift  inter  vivos  of  one  half 
of  the  fund,  thus  creating  a  tenancy  in  com- 
mon. There  was  no  dispute  as  to  the  right 
of  the  sister  to  take  however. 

MBarstow  v.  Tetlow  (1916)  —  Me.  —,  07 
Atl.  829.  The  gift,  however,  was  finally 
defeated  on  the  theory  that  the  donor  did 
not  intend  to  give  any  present  interest. 
See  supra,  note  41. 

Bonnette  v.  Molloy  (1912)  153  App.  Div. 
73,  138  N.  Y.  Supi>.  67,  susUining  the  right 
of  the  survivor  to  the  fund  where  the  donor 
intended  to  make  the  survivor  a  joint  owner 
of  the  account  with  herself,  and  the  pass 
book  was  delivered  to  the  donee,  who  drew 
on  the  account  from  time  to  time,  while  the 
donor  drew  nothing.  The  account  in  tliis 
case  was  in  the  following  form:  ''Xew  York 
Savings  Bank  in  acct.  Joseph  A.  Molloy  or 
Margaret  Scone,  payable  to  either  and  to 
the  survivor."  This  case  was  modified  upon 
another  point  in  (1013)  209  N.  Y.  167,  102 
N.  E.  550.  In  the  Molloy  Case  the  record  of 
the  bank  showed  that  at  the  time  the  ac- 
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book  that  a  deposit  by  a  husband  in  the 
joint  names  of  himself  and  wife,  made 
with  the  intention  that  either  might 
draw  the  whole  or  any  part  during  their 
joint  lives,  and  that  the  balance  should 
go  to  the  survivor,  vests  the  account  in 
the  wife  upon  her  surviving  the  hus- 
band.*'  It  has  also  been  held  that  a  de- 
posit in  the  name  of  husband  "and" 
wife,  "subject  to  the  order  of  either  or 
survivor,"  belongs  to  the  husband  upon 
his  surviving  the  wife,  whether  the  de- 
posits were  made  by  the  wife  alone  or 
by  both  husband  and  wife.**  A  like  de- 
cision appears  in  the  case  of  a  deposit 
by  a  father  to  the  joint  account  of  him- 
self "or"  his  daughter,  payable  to  either 
or  the  survivor  of  them,  made  with  the 
intention  that  it  should  become  and  re- 
main the  joint  property  of  himself  and 
his  daughter  during  their  joint  lives, 
with  the  balance  to  the  survivor.**  And 
the  same  has  been  held  where  the  account 
is  in  the  name  of  the  father  "and"  his 
daughter,  to  be  drawn  by  either.**  The 
right  of  the  survivor  to  the  fund  on  de- 
posit has  been  sustained  by  virtue  of  the 
gift  theory,  although  the  donor  retained 
the  pass  book,  without  the  presentation 
of  which  there  could  be  no  withdraw- 
als.*'' 


It  has  been  held  in  the  case  of  a  joint 
account  from  which  either  may  draw  all 
or  any  part  thereof,  that  there  is  a  gift 
of  one  half  the  money,  so  that  when  the 
parties  purchase  land  which  is  paid  for 
by  a  check  of  the  donee  on  the  account, 
and  title  taken  in  their  joint  names,  the 
land  is  held  by  them  as  tenants  in  com- 
mon.*'* 

It  seems  clear  that,  if,  in  the  foregoing 
cases  which  sustain  the  gift,  it  was  the 
intention  of  the  donor  to  give  the  donee 
the  right  to  withdraw  funds  at  any  time, 
while  reserving  the  same  right  to  him- 
self, without  either  being  accountable  to 
the  other  for  the  funds  so  drawn,  there 
is  no  compliance  with  the  technical  re- 
quirements of  a  gift,  for,  while  it  is  with- 
in the  power  of  the  donee  to  appropriate 
a  part  of  or  all  the  deposit  to  his  own 
use,  until  he  has  done  so,  the  donor  may, 
without  violating  any  promise  or  com- 
mitting any  breach  of  trust  or  other  obli- 
gation, entirely  destroy  the  subject  of 
the  gift.  In  other  words,  he  has  not  de- 
vested himself  of  his  control.  But  if  the 
donor  intended  to  create  a  teehnioal  joint 
tefnancy,  giving  a  joint  interest  to  his  oo- 
depositor,  he  has  devested  himself  of  sole 
control  over  the  deposit.  He  cannot  ap^ 
propriate  all  or  any  part  of  it  to  his  sole 


count  was  opened  the  donor  and  the  donee 
signed  the  usual  cards,  and  an  employee  of 
the  bank  testified  without  objection  that 
this  showed  that  the  donor  and  donee  were 
at  the  bank  at  the  same  time  to  open  the 
account,  "which  I  think  establishes  the  fact 
that  the  account  was  opened  by  both  of 
them,  although  she  [the  donor]  furnished 
the  money.'* 

It  is  stated  in  State  Bank  v.  Johnson 
(1008)  151  Mich.  538,  115  N.  W.  464,  that 
there  is  a  valid  gift  of  an  equal  interest  in 
a  certificate  of  deposit,  where  the  holder 
thereof,  by  an  indorsement  thereon,  direct- 
ed the  bank  to  issue  a  new  certificate  pay- 
able to  himself  and  his  wife,  or  the  survivor 
of  them,  and  delivered  the  certificate  to  his 
wife. 

M  Piatt  V.  Grubb  (1886)  41  Hun  (N.  Y.) 
447;  Moore  v.  Fingar  (1909)  131  App.  Div. 
399,  115  N.  Y.  Supp.  1035;  see  this  case 
and  later  appeal  in  note  22. 

MBlick  V.  Cockins  (1916)  252  Pa.  56, 
97  Atl.  125.  The  court  makes  no  refer- 
ence to  the  earlier  case  of  Flanagan  v. 
Nash  (1898)  185  Pa.  41,  39  Atl.  818,  in 
which  the  survivor  was  held  not  entitled 
to  an  account  deposited  by  the  donor  in 
the  joint  names  of  herself  and  the  sur- 
vivor, where  the  donor  alone  exercised  con- 
trol over  the  fund  during  her  lifetime.  In 
the  Flanagan  Case,  on  the  books  of  the 
bank,  opposite  the  signatures,  the  words, 
"either  to  draw,"  were  entered  by  a  bank 
official;  a  book  was  also  handed  the  donor 
which  had  stamped  upon  it  the  words, 
"either  party  to  draw,  and  in  case  of  death 
L.R.A.1917C. 


of  either  of  them,  the  survivor  shall  have 
full  power  to  withdraw  the  deposit  as  if 
the  same  had  been  duly  transferred  to  such 
survivor."  The  court  states  that  "the  diffi- 
culty in  the  way  of  the  defendant's  con- 
tention in  this  regard  is  that  the  decedent 
never  parted  with  her  title  in  her  lifetime, 
and  hence  there  was  no  delivery  of  the  sub- 
ject of  the  alleged  gift.  She  had  the  right 
to  draw  out  the  whole  of  the  money  up  to 
the  moment  of  her  death,  and  for  that 
reason  she  still  held  her  title  to  the 
money;  it  never  passed  away  from  her 
while  she  lived,  and  therefore  there  was 
no  delivery." 

MWhithead  v.  Smith  (1895)  19  R.  I. 
135,  32  Atl.  168.  See  Dunn  v.  Houghton, 
supra,  note  43. 

MSchwent  v.  Roetter  (1910)  21  Ont.  L. 
Rep.  112. 

•"^  Commonwealth  Trust  Oo.  v.  Du  Monti- 
mer  (1916)  193  Mo.  App.  290,  183  S.  W, 
1137. 

wt  Thompson  v.  Jones  <1914>  167  Cal. 
748,  141  Pac.  366,  The  case  is  very 
meagerly  reported;  the  finding  was  to  the 
effect  that  the  deposit  was  made  by  the 
donor  in  the  name  of  and  in  the  joint  ac- 
count of  the  donee  and  herself,  with  the 
intent  to  allow  the  donee  to  check  against 
it  and  use  it  or  any  part  of  it  as  he  saw 
fit.  The  supreme  court  states  that  "it 
will  be  noted  that  the  findings  of  the  court 
already  outlined  declare  in  effect  a  com- 
pleted gift  inter  vivos  of  one  half  of  the 
money  which  paid  for  the  land." 
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benefit;  the  deposit  is  thereafter  in  the 
joint  control  of  the  depositors.  It  is  not 
necessarily  inconsistent  with  the  joint 
control  that  either  of  the  parties  has  the 
right  to  withdraw  funds  from  the  bank, 
unless  it  be  assumed  that  the  right  of 
either  to  withdraw  includes  the  r^ht  to 
appropriate  the  amount  so  withdrawn  to 
his  own  use.  It  may  be  that  the  one  so 
withdrawing  is  under  obligations  to  ac- 
count for  the  sum  so  withdrawn  to  his 
codepositor.  Which  of  these  things  was 
intended  in  the  foregoing  cases  which 
sustain  the  gift  is  not  clear.  One  case  ^* 
indicates  at  one  point  that  it  must  be  a 
gift  of  a  technical  joint  interest,  for  it  is 
stated  that  to  establish  the  gift  it  must 
be  shown  that  the  donor  intended  to  give 
the  donee  '^a  then  absolute  and  irrevoca- 
ble joint  tenancy  and  ownership  in  the 
deposit,  thereby  devesting  herself  of  all 
present  and  future  dominion  and  control 
of  the  interest  and  right  so  given,  and 
that  she  made  a  delivery  of  the  subject- 
matter  of  the  gift, — the  joint  tenancy  in 
the  deposit."  But  even  in  this  case  the 
court,  in  further  discussing  the  intention 
of  the  donor,  requires  that  it  be  an  in- 
tention "to  devest  herself  of  the  bene- 
ficial ownership  of  the  fund  during  her 
life,  and  to  deprive  herself  of  her  right 
to  dispose  of  it  by  will."  A  donor  who 
intends  "to  devest  herself  of  the  bene- 
ficial ownership  during  her  life"  cannot 
intend  to  give  merely  a  joint  interest  to 
her  codepositor,  for  a  necessary  incident 


of  such  joint  interest  is  a  pght  in  the 
donor  herself.**  Other  cases  in  which  at 
least  the  language  used  indicates  an  in- 
tention to  create  a  technical  joint 
tenancy  are  referred  to  in  the  note.** 

In  the  case  of  a  gift  of  a  joint  inter- 
est, it  may  be  claimed  that  no  delivery 
is  necessary,  as  the  possession  of  the 
donor  is  the  possession  of  the  donee. 
But  in  order  that  this  be  true,  it  is  neces- 
sary that  a  technical  joint  tenancy  be 
created.  His  possession  is  certainly  not 
that  of  his  donee  if  he  may  appropriate 
the  entire  fund  to  his  own  use.** 

It  seems  to  be  the  theory  of  at  least 
one  case  that  a  gift  is  established  where 
money  is  deposited  and  a  certificate  is- 
sued therefor  which  provides  that  the 
money  will  be  paid  only  upon  the  order 
of  the  depositors  (husband  and  wife) ; 
such  a  deposit  is  held  to  create  an  estate 
by  the  entireties.** 

d.  Gift  in  prcBsenti  devesting  donor  of 
all  beneficial  interest* 

Where  the  donor  intended  to  devest 
himself  of  the  beneficial  ownership  of 
the  fund  during  life,  and  to  deprive  him- 
self of  the  right  to  dispose  of  it  by  will, 
it  has  been  held  that  there  is  a  gift  if 
the  intent  has  been  effectuated  by  a 
transfer  of  the  deposit  book.** 

4.  Gifts  causa  m4n*tis. 

The  general  question  of  gifts  causa 
mortis  effected  by  delivery  of  the  pass 


MBarstow  v.  Tetlow  (1916)  —  Me.  — , 
97  Atl.  829. 

SBBonnette  v.  Molloy  (1912)  153  App. 
Div.  73,  138  N.  Y.  Supp.  67,  judgment 
modified  in  (1913)  209  N.  Y.  167,  102  X. 
£.  559,  Bupra,  note  24;  O'Connor  v.  Dunni- 
gan  (1913)  158  App.  Div.  334,  143  N.  Y. 
Supp.  373,  affirmed  in  (1Q14)  213  N.  Y. 
676,  107  N.  E.  1082,  note  2;  Whithead  v. 
Smith  (R.  I.)  Bupra;  Re  Delmore  (1916) 
174  App.  Div.  99,  160  N.  Y.  Supp.  62, 
supra,  note  28. 

See  Re  Yonng  (1885)  L.  R.  28  Ch.  Div. 
(Eng.)  705,  54  L.  J.  Ch.  X.  S.  1065,  52  L. 
T.  N.  S.  754,  33  Week.  Rep.  729,  supra, 
note  2. 

Corcoran  v.  Hotaling  (1914)  164  App. 
DiY.  76,  148  N.  Y.  Supp.  302.  The  exact 
form  of  the  deposits  in  this  case  was  one 
in  the  name  of  ''Joseph  R.  Corcoran  or  wife, 
Jennie  M.,"  and  the  other  in  the  name  of 
"Jennie  M.  Corcoran  or  husband,  Joseph  R." 
In  addition  to  the  forjoi  in  which  the  ac- 
counts were  opened,  there  was  certain  cor- 
respondence with  reference  to  which  the 
court  states  that  "the  foregoing  correspond- 
ence and  the  inferences  deducible  there- 
from establish  a  deliberate  intention  on 
the  part  of  Mr.  Corcoran  that  the  moneys 
were  to  be  deposited  in  the  joint  ownership 
L.RA.1917C. 


of  himself  and  wife,  and  to  belong,  upon 
the  death  of  either,  to  the  survivor  of 
them."  Bevond  this  statement  the  court 
does  not  consider  whether  the  intention 
was  to  vest  a  present  interest  in  the  wife 
or  merely  a  right  by  way  of  survivorship. 
There  were  also  some  facts  in  the  case  in- 
dicating that  the  wife  had  assisted  in  earn- 
ing the  money. 

In  an  early  Irish  case  a  wife  who  sur- 
vived her  husband  was  held  entitled  to  a 
fund  on  deposit  with  a  bank,  which  had 
been  deposited  by  her  husband  and  deposit 
receipts  taken  in  the  joint  names  of  hus- 
band and  wife,  on  the  theory  that  a  joint 
tenancy  was  created.  Talbot  v.  Cody 
(1875)  Ir.  Rep.  10  Eq.  138. 

«<>It  is  seemingly,  although  not  clearly, 
the  theory  of  Commonwealth  Trust  Co.  V. 
Du  Montimer  (Mo.)  supra,  that  a  delivery 
to  the  donee  is  not  necessary  in  the  case 
of  a  gift  of  a  joint  interest  with  the  donor. 
It  is  expressly  stated  that  the  donor  had 
the  right  to  withdraw  the  fund  within  his 
lifetime,  but  whether  he  might  have  ap- 
propriated this  to  his  own  use  is  not  stated. 

61  Brewer  v.  Bowersox  (1901)  92  Md. 
507,  48  Atl.  1060. 

eSBarstow  v.  Tetlow  (Me.);  see  com- 
ment on  this  case,  text  to  notes  58,  59. 
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book  is  treated  in  other  notes  in  this 
series  of  reports.**  It  is  intended  herein 
to  consider  only  whether  the  deposit  of 
one's  money  in  a  joint  account  creates 
such  a  gift.  It  has  been  held  that  a  gift 
causa  mortis  is  not  made  out  by  such  a 
transaction  where  it  is  intended  that  the 
donee  shall  have  an  interest  during  the 
life  of  the  donor;  **  nor  is  a  gift  causa 
mortis  made  out  where  the  deposit  was 
not  made  in  view  of  death.**  But  where 
the  holder  of  a  certificate  of  deposit  in- 
dorses thereon  a  direction  to  the  bank  to 
issue  a  new  certificate  payable  to  himself 
and  wife,  "or  the  survivor  of  them,"  and 
delivers  it  to  his  wife  during  his  last 
sickness,  there  is  a  valid  gift  causa 
mortis.** 

Ill*  Trust  theory. 

It  has  been  stated  that  the  only  differ- 
ence between  a  gift  and  a  voluntary  trust 
is  that  in  the  case  of  a  gift  the  thing  it- 
self passes  to  the  donee,  while  in  the 
case  of  a  trust  the  actual,  beneficial,  or 


equitable  title  passes  to  the  cestui  que 
trust,  while  the  legal  title  is  transferred 
to  a  third  person,  or  is  retained  by  the 
person  creating  it  to  hold  for  the  pur- 
poses of  the  trust.  Possession  and  con- 
trol in  such  a  case  remain  with  the 
trustee,  but  a  gift  of  the  equitable  or 
beneficial  title  xaust  be  as  complete  and 
effectual  in  the  case  of  a  trust  as  is  the 
gift  of  the  thing  itself  in  a  gift  inter 
vivos.  There  must  be  an  executed  gift  of 
the  equitable  title  without  any  reference 
to  its  taking  effect  at  some  future  time.*^ 
There  must  be  clear  evidenoe  of  an  in- 
tention to  transfer  a  present  interest  to 
the  cestui  que  trust**  A  trust  is  not 
created  where  the  depositor  merely  in* 
tende4  that  the  fund  should  go  to  the 
codepoditor  upon  his  surviving  the  de< 
positor,  but  did  not  intend  to  vest  in  the 
codepositor  any  present  interest.** 

In  order  to  create  a  valid  trust  under 
the  foregoing  rules,  there    must   be   an 
unequivocal    declaration    of   the   trust, 
either    in    writing    or    by    parol,    that 


^  See  Index  to  L.R.A.  Notes,  Banks, 
§  12a. 

e4Carr  v.  Carr  (1911)  15  Cal.  App.  480, 
116  Pac.  261. 

•  Barstow  v.  Tetlow  (Me.)  supra;  Tay- 
lor V.  Henry  (1878)  48  Md.  550,  30  Am. 
Rep.  486. 

There  was  held  to  be  no  gift  causa  mortis 
in  Pareher  v.  Saco  &  B.  Sav.  Inst.  (1886) 
78  Me.  470,  7  Atl.  266,  where  a  depositor 
caused  an  entry  to  be  made  upon  the  bank 
ledger,  "Payable  also  to  Mrs.  Leavitt  in 
case  of  death  of  H.  Peters,"  where  it  did 
not  appear  that  this  entry  was  made  dur- 
ing some  illness  or  peril  of  the  donor  and 
in  eontemplation  and  expectation  of  death 
from  that  illness  or  peril. 

There  is  no  valid  gift  causa  mortis  re- 
sulting from  the  entering  of  the  donee's 
name  upon  the  account  so  that  it  appears 
payable  either  to  the  donor  or  the  donee, 
where  the  pass  book  remained  in  the  pos- 
session of  the  donor  until  the  day  of  her 
death,  when  she  asked  the  donee  for  a 
satchel  containing  it,  and  after  taking  it 
handed  it  back  to  the  donee  put  it  down 
again  without  removing  the  bank  boOk. 
Lohman  v.  Ast  (1912)  80  N.  J.  Eq.  165,  82 
Atl.  931.  The  basis  of  the  contention  that 
there  was  a  gift  causa  mortis  is  not  clear. 

«« State  Bank  v.  Johnson  (1908)  151 
Mich.  538.  116  N.  W.  464. 

It  is  held  in  O'Brien  v.  Blmira  Sav. 
Bank  (1904)  99  App.  Div.  76,  91  N.  Y. 
Supp.  364,  that  a  gift  causa  mortis  is 
shown  where  a  depositor  in  a  savings  bank 
signed  a  writing  directing  the  bank  to  let 
the  donee  sism  a  eiiniature  book  and  "change 
my  account  so  that  she  or  myself  can 
draw  the  money  on  deposit  in  your  bank," 
and  delivered  this,  together  with  the  pass 
book,  to  the  donee,  who  thereupon  had 
tho  change  made  and  retained  control  of 
L.R.A.1917C. 


the  pass  books  until  the  death  of  the 
donor,  the  transaction  taking  place  in  con- 
templation of  death  from  a  disease  with 
which  the  donor  was  then  suffering  and 
from  which  he  subsequently  died.  The  fact 
that  the  pass  book  was  kept  in  a  drawer 
to  which  the  donor  had  access  is  unimport- 
ant in  view  of  the  fact  that  the  donee  also 
had  access  thereto. 

•7  Norway  Sav.  Bank  v.  Merriani  (1895) 
88  Me.  146,  33  Atl.  840. 

WMathias  V.  Fowler  (1915)  124  Md. 
656,  93  Atl.  298. 

Providence  Inst,  for  Sav.  v.  Carpenter 
(1893)  18  R.  I.  287,  27  Atl.  337,  holding 
that  there  was  no  such  intention  to  transfer 
a  present  interest  as  is  sufficient  to  create 
a  triifft  under  the  circumstances  set  forth 
in  this  case,  supra,  note  34. 

w  JCorway  Sav.  Bank  v.  Merriam  (Me.) 
supra;  Bath  Sav.  Inst.  v.  Fogg  (1906)  101 
Me.  188,  03  Atl.  731;  Colmary  v.  Fanning, 
124  Md.  548,  92  Atl,  1045. 

Taylor  v,  Henry  (1878)  48  Md.  550,  30 
Am.  Rep.  486,  holding  that  no  trust  was 
created  in  a  deposit  account  in  the  names 
of  *Moseph  Henry,  Margaret  Taylor,  and  the 
survivor  of  them,  subject  to  the  order  of 
either,"  when  there  was  no  intention  on 
the  part  of  Joseph  Henry,  the  original 
owner,  to  part  witn  or  surrender  his  abso- 
lute control  and  dominion  over  the  fund 
during  his  life. 

Mathias  v.  Fowler  (Md.)  supra.  The  de- 
positor had  formerly  named  a  person  other 
than  the  survivor  as  his  codepositor,  but, 
becoming  dissatisfied  with  him,  changed  the 
deposit,  making  the  survivor  his  codeposit- 
or. In  arguing  that  the  depositor  did  not 
intend  a  trust,  the  court  states  that  he 
evidently  did  not  regard  the  entry  in  the 
first  book  as  a  declaration  of  trust  in  favor 
of  the  codepositor  first  named,  or  under- 
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the  creator  of  the  trust  holds  the 
property  in  trust  for  the  purpose 
namedJ®  In  order  for  such  a  trust 
to  be  valid  and  enforceable,  it  must  al- 
ways appear  from  the  written  or  oral 
declaration,  from  the  nature  of  the 
transaction,  the  relation  of  the  parties, 
and  the  purposes  of  the  gift,  that  the 
fiduciary  relation  is  completely  estab- 
lished; the  court  will  not  enforce  as  a 
trust  a  transaction  intended  as  a  gift, 
but  imperfect  for  that  purpose.''*  It  is 
not  necessarv,  however,  to  use  the  words 
"in  trust."  ""^  Where  there  is  no  such 
clear  declaration,  the  right  of  the  sur- 
vivor to  the  fund  cannot  be  sustained  on 
the  trust  theory.''  While  absence  of  no- 
tice to  the  cestui  que  trust  is  an  import- 
ant factor,  at  least  some  of  the  cases  ex- 
pressly state  that  they  do  not  go  to  the 


extent  of  holding  that  no  trust  can  be 
created  without  noticed*  Neither  is  it 
indispensable  to  the  creation  of  a  trust 
that  the  deposit  book  should  be  delivered 
to  the  beneficiarv."'*  It  has  been  stated 
that  even  the  power  of  revocation  may 
be  consistent  with  the  creation  of  a  valid 
trust.'*  But  where  a  trust  is  completely 
and  effectually  created,  whether  by  a 
formal  instrument  or  by  parol  where  a 
parol  declaration  is  sufficient,  the  trust 
is  beyond  revocation  bj'  the  simple  act  or 
declaration  of  the  donor,''  at  least  in  the 
absence  of  an  express  reservation  of  the 
power  to  revoke.'* 

A  contrary  theory  prevails  in  some 
jurisdictions,  and  a  trust  is  sustained 
although  there  is  not  a  sufficient  delivery 
or  devesting  the  donor  of  his  control  over 
the  fund  to  constitute  a  gift.''    A  trust 


stand  that  he  had  by  said  entry  transferred 
to  such  codepositor  any  equitable  interest 
in  the  fund. 

See  Re  Brown  (1901)  113  Iowa,  351,  85 
N.  W.  617,  supra.     But  see  infra,  note  79. 

70  Norway  Sav.  Bank  v.  Merriam  (1895) 
88  Me.  146,  33  Atl.  840.  It  is  the  theory 
of  this  case  that  the  depositor  becomes  the 
trustee. 

Other  cases  do  not  require  so  clear  a 
declaration  of  the  trust  where  there  is  a 
clear  intention  to  create  a  trust.  It  has 
been  held,  where  there  is  a  deposit  by  a 
husband  in  the  name  of  himself  and  wife, 
which  is  subsequently  changed  by  adding 
the  names  of  the  children,  that  a  valid 
trust  is  created  in  favor  of  the  husband 
and  wife  for  life,  and  to  the  children  after 
their  death.  Baker  v.  Baker  (1911)  123 
Md.  32.  90  Atl.  776. 

71  Norway  Sav.  Bank  v.  Herri&m  (Me.) 
supra. 

WMathias  v.  Fowler  (1915)  124  Md,  655, 
93  Atl.  298.  It  is  not  clear  from  the  opin- 
ion  whether  the  trust  was  sought  to  be 
sustained  on  the  theory  that  the  depositor 
was  the  trustee;  it  is  expressly  held  that 
the  bank  was  not  trustee. 

WXorway  Sav.  Bank  v.  Merriam  (Me.) 
supra,  holding  that  no  trust  existed  where 
a  depositor  in  a  bank  had  the  deposit 
changed  to  herself  and  another,  "or  their 
survivor  in  joint  tenancy;"  retained  pos- 
session of  the  pass  book  until  her  death, 
and  never  in  any  way  notified  the  code- 
positor of  the  transaction  at  the  bank;  nor 
did  the  codepositor  have  any  knowledge 
from  any  other  source  of  such  transaction. 

Bath  Sav.  Inst.  v.  Fogg  (1906)  101  Me. 
188,  63  Atl.  731,  holding  that  the  sur- 
vivor was  not  entitled  to  a  deposit  on  the 
♦Iieory  that  a  trust  was  created  where  the 
deposit  stoof'  on  the  books  of  the  bank 
with  the  following  entry:  "Payable  to 
either  .  .  .  Elizabeth  Hilliard  .  .  . 
or  Jane  Cruikshank,"  etc.,  and  where  it  is 
manifest  from  the  terms  of  the  deposit 
and  the  accompanying  declarations  and  in- 
quiries of  the  depositor,  and  her  subsequent 
L.R.A.1917C. 


conduct,  that  she  never  had  any  intention 
of  relinquishing  all  present  and  future  do- 
minion and  control  over  the  fund,  but  her 
express  wish  at  the  time  was  to  have  the 
deposit  made  upon  terms  and  conditions 
that  would  operate  as  a  transfer  of  the 
fund  at  her  decease.  No  notice  was  given 
by  the  depositor  to  her  codepositor  of  the 
deposit,  notwithstanding  the  repeated  sug- 
jpestion  of  the  treasurer  of  the  bank  that, 
if  she  wished  to  make  sure  that  her  code* 
positor  would  receive  the  fund  at  her  de- 
cease, it  would  be  advisable  to  give  notice 
of  the  deposit  and  to  deliver  the  book  to 
ber  or  to  some  person  for  her. 

74  Bath  Sav.  Inst.  v.  Fogg  <Me.)  supra. 
But  it  is  stated  that  "the  omission  of  a 
depositor  to  give  notice  to  the  beneficiary 
may  under  some  circumstances  have  great 
significance  as  evidence  tending  to  show 
that  there  was  no  intention  to  create  a 
valid  tnist,  while  on  the  other  hand  proof 
that  such  notice  was  piven  may  havs  a  con- 
trolling effect  in  establishing  the  exist- 
ence of  the  trust.*' 

•ysBath  Sav.  Inst.  v.  Fogg  (Me.)  supra. 
The  retention  of  the  deposit  book  by  the 
depositor  may  under  some  circumstances 
clearly  appear  to  be  in  pursuance  of  a 
proper  execution  of  the  purposes  of  the 
trust,  and  under  different  circumstances  it 
may  clearly  appear  to  be  for  the  depositor's 
own  purpose  and  benefit. 

"When  a  deposit  in  a  bank  is  made  in 
the  name  of  the  depositor  in  trust  for 
another,  the  possession  by  the  depositor 
of  the  bank  book  is  a  possession  by  the 
trustee,  and  does  not  detract  from  the  force 
of  the  entry,  or  indicate  that  no  interest 
had  been  given  to  the  cestui  que  trust." 
Baker  v.  Baker   (Md.)   supra. 

76  Bath  Sav.  Inst.  v.  Fogg  (Me.)  and 
Matliias  v.  Fowler  (Md.)   supra. 

T7  Taylor  v.  Henry  (1878)  48  Md.  650, 
30  Am.  Rep.  486. 

78  Baker  v.  Baker  (1911)  123  Md.  32,  90 
Atl.  776. 

79  Thus,  a  trust  entitling  the  survivor 
to  the  deposit  has  been  held  to  exist  where 
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has  been  held  to  exist  although  the  in- 
tention was  merely  to  give  the  aecount 
upon  the  death  of  the  donor.''^  A  clear- 
er case  is  presented  where  the  intent  was 
not  only  to  pass  the  balance  to  the  cestui 
que  trusty  but  to  vest  in  him  a  present 


right  to  draw  on  the  fund,  and  the  trust 
is  accordingly  upheld.*® 

It  is  the  theory  of  the  cases  which 
have  sustained  the  right  of  the  survivor 
to  the  fund  on  the  trust  theory,  that  the 
intention  to  create  a  trust  must  be  indi- 


the  owner  of  the  funds  declared  to  an 
officer  of  the  bank  in  which  they  were  de- 
posited, that  she  was  desirous  of  adding  the 
names  of  her  codepositors  to  hers,  so  that, 
in  the  event  of  her  death,  they  could  draw 
the  money  without  probate  proceedings, 
and  thereupon  executed  a  written  order  to 
the  bank  to  pay  to  the  individual  order  of 
her  codepositors  or  herself;  whereupon  the 
bank  added  the  names  to  the  pass  book 
and  changed  the  account  in  the  ledger, 
and  the  decedent  wrote  to  her  codepositors 
telling  them  of  what  she  had  done  and 
where  the  pass  book  could  be  obtained  upon 
her  death.  Booth  v.  Oakland  Bank  of  Sav- 
ings (1808)  122  Cal.  10,  64  Pac.  370. 

Drinkhouse  v.  German  Sav.  &  L.  Soc. 
(1011)  17  CaL  App.  162,  118  Pac.  053,  hold- 
ing that  a  trust  was  created  where  a  deposi- 
tor in  a  banlc  surrendered  her  bank  books 
and  closed  her  account  by  withdrawing  all 
the  money  therein  standing  to  her  credit, 
and  immediately  opened  two  new  accounts 
in  the  presence  of  her  codepositor,  which 
were  entered  upon  the  books  of  the  bank 
in  the  name  of  the  original  owner  "or" 
her  codepositor.  The  original  owner  had 
previously  stated  that  she  had  some  money 
in  the  bank  and  that  if  anything  happened 
to  her  she  wanted  the  money  to  go  to 
her  codepositor.  After  withdrawing  the 
money  from  the  old  account,  and  before 
establishing  the  new,  she  said  to  the  bank 
clerk  who  waited  upon  her  that  she  de- 
sired to  sign  over  to  her  codepositor  what- 
ever money  she  had  in  the  old  account,  so 
that  if  anything  happened  to  her  her  co- 
depositor  could  take  the  pass  books  and 
go  to  the  bank  and  draw  the  money.  The 
clerk  stated  that  a  deposit  of  the  money 
in  the  joint  name  of  the  two  women  and 
upon  the  conditions  stated  would  be  ac- 
cepted by  the  bank.  Thereupon,  the  ac- 
counts were  opened  with  the  bank  and 
entered  upon  its  books  in  the  form  above 
stated. 

McCarthy  v.  Holland  (1016)  30  Cal. 
App.  405,  158  Pac.  1045,  sustaining  the 
right  of  the  survivor  to  the  deposit  where 
the  original  owner  signed  a  written  state- 
ment directed  to  the  bank  asking  it  to 
transfer  the  balance  due  on  her  account 
to  an  account  in  the  name  of  herself  "or" 
her  codepositor,  ''payable  to  either  or  to 
the  survivor,"  and  delivered  her  pass  book 
to  her  codepositor,  who  thereupon  went 
to  the  bank  and  had  the  sum  on  deposit 
changed  in  accordance  with  the  instructions 
contained  in  the  writing,  and  a  new  pass 
book  showing  such  deposit  issued.  The 
original  owner  of  the  fund  directed  her 
codepositor  to  keep  the  pass  book. 

The  rule  of  these  cases  was  held  not 
applicable  in  Robinson  v.  Mutual  Sav.  Bank 
L.R^.1017C 


(1008)  Tr  Cal.  App.  642,  05  Pac.  533,  where 
the  evidence  showed  that  the  survivor 
made  the  deposit  'as  the  agent  of  the  de- 
cedent. There  waa  some  evidence  in  this 
caoe  to  the  effect  that  the  deposit  was 
made  to  enable  the  survivor  to  draw  on 
said  deposit  for  the  use  and  benefit  of  the 
decedent  during  the  decedent's  lifetime; 
other  evidence  was  to  the  effect  that  the 
decedent  stated  that  whatever  was  left 
after  her  death  was  to  go  to  the  survivor. 
The  court  does  not  determine  this  question 
of  fact. 

And  see  Hoboken  Bank  for  Savings  v. 
Schwoon  (1001)  62  N.  J.  Kq.  503,  50  Atl. 
400.  supra,  note  48,  and  infra,  note  81. 

W  Where  it  clearly  appears  that  the 
original  owner  of  the  fund  intended  that 
the  other  should  share  in  the  deposit  dur- 
ing his  life,  and  upon  the  latter's  death 
should  receive  from  the  bank  the  remainder 
of  the  deposit  as  his  sole  and  exclusive 
property,  a  trust  is  created  which  will  be 
enforced,  and  the  survivor  held  entitled  to 
the  remainder  of  the  deposit.  Carr  v.  Can* 
(1011)  15  Cal  App.  480,  115  Pac.  261.  A 
Code  provision  was  here  referred  to,  to 
the  effect  that  a  voluntary  trust  is  created 
as  to  the  trustor  and  beneficiary  by  any 
words  or  acts  of  the  trustor  indicating 
with  reasonable  certainty  an  intention  on 
his  part  to  create  a  trust,  and  the  subject, 
purpose,  and  beneficiary  of  the  trust.  An- 
other provision  was  to  the  effect  that  a 
voluntary  trust  is  created  as  to  the  trustee 
by  any  words  or  acts  of  his  indicating  with 
reasonable  certainty  his  acceptance  of  the 
trust,  or  his  acknowledgment,  made  upon 
sufficient  consideration,  of  its  existence, 
and  the  subject,  purpose,  and  beneficiary 
of  the  trust.  The  court  states  that  in  the 
case  at  bar  there  is  "one  capable  of  creat- 
ing a  trust :  the  subject,  purpose,  and 
beneficiary  thereof  clearly  manifested;  the 
acceptance  of  said  trust  by  the  trustee 
(the  bank),  evidenced  by  its  act  of  accept- 
in?  the  deposit  or  the  subject  of  the  trust, 
subject  to  the  conditions  and  provisions 
thereof;  and  the  acts  and  the  use  of  lan- 
guage by  the  trustor,  if  he  be  a  trustor, 
indicating,  I  think,  with  reasonable  cer- 
tainty, an  intention  to  create  a  trust." 

The  fact  that  in  the  Booth  Case,  supra, 
note  70,  it  was  clearly  not  intended  that 
the  beneficiaries  should  draw  on  the  fund 
during  the  lifetime  of  the  trustor,  though 
having  the  legal  right  to  do  so,  was  held 
not  to  distinguish  that  case  from  the  case 
of  Carr  v.  Carr  (Cat)  supra,  where  it 
was  clearly  intended  that  either  the 
original  owner  or  the  beneficiary  should 
have  the  right  to  withdraw  from  the  fund 
during  the  lifetime  of  the  trustor,  with 
the  remainder  to  the  survivor. 
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cated  with  reasonable  certainty .•*  It  is 
not  necessary,  however,  to  use  the  words 
'^^trust"  or  "trustees,"  **  Nor  is  it  neces- 
sary that  the  intent  to  create  a  trust  be 
declared  in  a  technical  and  precise  man- 


ner.*' 

It  is  the  theory  of  the  California  cases 
that  the  bank  becomes  the  trustee.  The 
acceptance  by  the  bank  of  the  deposit  in 
the  joint  form  with  knowledge  of  the  de- 
positor's intention  has  been  held  an  ac- 
ceptance of  the  trust.®*  It  is  not  neces- 
sary that  the  bank  indicate  its  willing- 
ness to  undertake  the  trust  by  any 
formal  words  of  acceptance."  Some 
Code  provisions  do  not  require  that  the 
beneficiaxy  shall  be  informed  of  the  trust 
or  shall  expressly  accept  it*® 

The  fact  that  a  depositor  thus  creating 
■a  trust  retained  the  power  to  withdraw 
the  deposit  does  not  affect  the  validity  of 
the  trust.®'  It  is  stated  in  one  case  that 
it  is  not  necessary  to  determine  whether 
the  control  over  the  fund  reserved  by  the 
owner  is  to  be  regarded  as  a  power  of 


revocation  of  the  trust,  or  whether  the 
whole  transaction  is  to  be  regarded  as  a 
trust  in  her  favor  of  so  much  of  the  fund 
as  she  might  see  proper  to  withdraw  in 
her  lifetime  and  of  the  remainder  for 
her  sisters.  In  either  case  the  practical 
result  is  the  same,  for  a  power  of  revoca- 
tion as  to  the  whole  may  be  exercised  as 
to  a  part,  and  when  so  exercised  does  not 
affect  the  remainder.®*  The  possession  of 
the  bank  book  from  the  time  the  deposit 
is  thus  changed  to  the  death  of  the  de- 
positor is  immaterial  where  the  bank  had 
full  knowledge  of  the  transaction,  and 
held  the  deposit  after  the  depositor's 
death  solely  as  trustee  for  the  sur- 
vivors.®* 

In  some  eases  the  deposit  is  expressly 
made  in  trust  for  the  depositor  and  an- 
other. In  such  cases  the  trust  has  been 
sustained,®'  the  note,  how^ever,  does  not 
deal  in  general  with  such  cases.  It  has 
been  held  that  where  there  is  no  inten- 
tion to  create  a  trust,  none  is  created, 
even  under  this  form  of  deposit.*^ 


81  In  Hoboken  Bank  for  Savings  v. 
Schwoon  (If.  J.)  supra,  it  is  stated  that 
'•the  document  sigiied  by  the  donor  in 
the  books  of  the  savings  bank,  the  executed 
direction  to  put  the  account  previously 
standing  to  her  credit  in  a  new  account  in 
the  joint  names  of  the  donor  and  donee, 
with  right  of  survivorship,  and  the  de- 
livery of  the  evidence  of  the  indebtedness — 
the  pass  book — to  a  third  person  for  the 
donoe,  make  a  complete  declaration  of 
trust, — one  which  needs  no  aid  in  equity 
to  enforce  it."  The  pass  book  was  delivered 
to  a  friend  after  the  donor  had  made  a 
withdrawal,  with  instructions  to  keep  the 
pass  book  until  her  death  and  then  deliver 
it  to  the  donee. 

MCarr  v.  Carr.  (Cal.)  supra.  See  supra, 
note  80,  for  directions  to  bank  which  were 
relied  upon  as  indicating  the  intention  to 
create  a  trust. 

See  also  note  72. 

88  Drinkhouse  v.  German  Sav.  &  L.  Soc. 
(1911)  17  Cal.  App.  162,  118  Pac.  953,  see 
supra,  note  79a  for  facts.  See  Re  Brown 
(1901)  113  Iowa,  351,  85  N.  W.  617,  supra. 

84  Booth  V.  Oakland  Bank  of  Savings 
(1898)  122  Cal.  19,  64  Pac.  370.  See  supra, 
note  79a. 

See  Oarr  v.  Carr  (1911)  15  CaL  App. 
480,  115  Pac.  261,  supra,  note  80. 

The  terms  of  the  contract  involved  in 
Mathias  v.  Fowler  (1915)  124  Md.  655,  93 
Atl.  298,  were  there  held  to  show  clearly 
that  the  bank  did  not  intend  to  assume  the 
responsibility  of  trustee,  for  it  was  there- 
in provided  "that  the  privilege  is  express- 
ly reserved  to  and  retained  by  the  bank 
to  return  to  the  depositor  the  sums  de- 
posited under  the  above  conditions,  or  to 
discontinue  the  payment  of  said  interest 
thereon  at  any  time  after  the  expiration 
of  four  months'  notice  in  writing  given  by 
the  bank  to  the  depositor." 
L.R.A.1917C. 


88  Drinkhouse  v.  German  Sav.  &  L.  Soc. 
(Cal.)  supra. 

86  Booth  V.  Oakland  Bank  of  Savings 
(CaL)  suj^ra.  It  is  stated  that  if  an  ac- 
ceptance IS  necessary,  the  demand  made 
by  the  codcpo^itors  upon  the  bank  and  the 
action  to  compel  the  execution  of  the  trust 
are  sufficient. 

87  Booth  V.  Oakland  Bank  of  Savings 
(Cal.)  supra.  That  there  may  be  a  trust 
although  the  creator  thereof  may  withdraw 
the  funds  is  the  theory  also  of  Oarr  ?. 
Carr  and  Drinkhouse  v.  German  Sav.  & 
L.  Soc.  (Cal.)  supra. 

88  Booth  V.  Oakland  Bank  of  Savings 
(CaL)  supra. 

89Milholland  v  Whalen  (1899)  89  Md. 
212,  44  L.R.A.  205.  43  AtL  43.  The  entry 
upon  the  pass  book  appeared  as  follows: 
''Metropolitan  Savings  Bank  in  account 
with  Miss  Elizabeth  0*Neil  in  trust  for 
herself  and  Mrs.  Mary  Whalen,  widow, 
joint  owner,  subject  to  the  order  of  either, 
the  balance  at  the  death  of  either  to  l>e- 
long  to  the  survivor."  The  riffht  of  sur- 
vivorship was  sustained  altbou^  the  bank 
book  was  retained  by  the  depositor. 

In  Mulfinger  v.  Mulfinger  (1911)  114  Md. 
463,  79  Atl.  1089,  the  right  of  the  sur- 
vivor to  a  fund  deposited  in  this  form  was 
sustained  where  the  beneficiary  of  the  trust 
had  drawn  from  the  fund  during  the  life 
of  the  trustor,  and  had  deposited  the 
amoimt  so  withdrawn  in  another  bank  in 
her  own  name.  A  bill  was  filed  by  the 
trustor  prior  to  her  death,  but  pending  the 
decision  the  complainant  died,  and,  as 
stated  above,  the  right  of  the  survivor  to 
the  fund  was  sustained;  the  only  contest 
was  over  the  amount  that  had  been  so  re- 
deposited  by  the  beneficiary. 

WMathias  v.  Fowler  (Md.)  supra. 
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IV.  Jofnt  tenancy. 

As  stated  in  the  introduction  supra, 
I.y  a  condition  precedent  to  the  existence 
of  a  joint  tenancy  in  the  cases  within  the 
scope  of  this  note  is  a  gift  or  trust. 
Where  there  is  no  gift  or  trust  estab- 
lished, the  claim  of  the  survivor  to  the 
fund  by  virtue  of  his  survivorship  fails.®^ 
On  the  contrary,  as  shown  in  the  intro- 
duction, other  cases  deny  that  anv  ques- 
tion of  gift  or  trust  is  involved.^'  Still 
other  cases  in  which  there  is  a  clear  in- 
tention to  create  a  joint  tenancy  give 
effect  to  such  intention  without  reference 
to  the  necessity  for  a  gift  or  tyust.®* 

In  case  of  a  deposit  for  which  a  certifi- 
cate is  issued  wherein  the  depositors  are 
disjunctively  named,  but  the  money  is 
expressly  made  payable  only  to  the  two 
or  to  the  order  of  the  two,  and  those 
persons  are  in  fact  husband  and  wife,  a 
tenancy  by  the  entireties  is  created,  and 
upon  the  death  of  one  the  entire  fund 
passes  to  the  survivor.^  In  such  a  case 
neither  of  the  depositors  could  have 
drawn  the  money  during  the  life  of  both 
without  the  consent  of  the  other,  because 
an  indorsement  by  one  would  have  been 
insufficient  to  transfer  the  certificate, 
and  a  surrender  of  it  by  one  would  have 
been  ineffectual  to  constitute  an  ex- 
tinguishment. It  was  thereafter  out  of 
the  power  of  the  original  owner  to  re- 
possess himself  of  the  fund  during  the 
life  of  the  wife  except  with  her  consent 
and  co-operation. 

Assuming,  however,  that  it  was  the  in- 
tention of  the  owner  to  create   a   joint 


tenancy  by  a  deposit  in  such  a  form,  it 
must  be  remembered  that  joint  tenancies 
are  not  favored,®*  and  while  they  may 
exist  in  personal  property  they  must  be 
created  by  apt  ana  explicit  terms.®* 
Merely  causing  the  entry  to  be  changed 
on  the  bank  ledger  and  the  deposit  book 
by  adding  the  name  of  the  codepositor  is 
not  such  a  declaration  as  will  create  a 
joint  tenancy.*"'  On  the  other  hand  it 
has  been  held  that  a  deposit  by  a  hus- 
band to  the  credit  of  himself  and  wife 
creates  a  presumption  that  a  tenancy  by 
the  entireties  was  intended.®® 

Moreover  there  are  certain  technical 
requirements  to  the  creation  of  a  joint 
tenancy.  There  are  four  epsential  char- 
acteristics of  such  tenancy,  viz.,  unity  of 
interest,  title,  time,  and  possession.®®  In 
the  case  of  a  joint  bank  deposit  payable 
to  either,  either  party  <}an  at  any  time 
withdraw  the  entire  deposit  so  that  the 
joint  property  would  be  dissipated,  and 
thereby  a  necessary  incident  of  joint 
tenancy  does  not  exist.^®®  This  rule  as 
to  unities  has  been  modified  by  statute 
in  some  jurisdictions.  These  statutes, 
however,  do  not  in  general  abolish  all  the 
unities  required.  Under  a,  statute  de- 
claring that  ''a  joint  interest  \b  one 
owned  by  several  persons  in  equal  shares 
by  a  title  created  by  a  single  will  or 
transfer  when  expressly  declared  in  the 
will  or  transfer  to  be  a  joint  tenancy,  or 
when  granted  or  devised  to  executors  or 
trustees  as  joint  tenants,''  the  mere  de- 
posit by  an  owner  of  funds  to  the  ac- 
count of  himself  and  another  does  not 


91  Denigan  v.  San  Francisco  Sav.  Union 
(1809)  127  Cal.  142,  78  Am.  St.  Rep.  35, 
59  Pac.  .390;  Staples  v.  Berry  (1912)  llO 
Me.  32,  85  Atl.  303. 

M  See  supra,  note  5,  and  Parrish  v. 
Merchants'  k  M.  Sav,  Bank,  ante,  548. 

98  Kennedy  v.  McMurrav  (1915)  169 
CaL  287,  146  Pac.  647,  Ann.  Cas.  1916D, 
515;  Craig  v.  Bradley  (1910)  153  Mo.  App. 
586,  134  S.  W.  1081. 

94  Brewer  v.  Bowersox  (1901)  92  Md. 
567,  48  Atl.  1060.  Money  formerly  be- 
longing to  the  husband  was  held  by  the 
court  to  belong  to  the  wife  upon  the  hus- 
and's  death  where  it  was  deposited  in 
the  form  stated  in  the  text.  The  money 
which  was  the  subject  of  this  action  was 
at  first  deposited  by  the  husband  in  a  de- 
posit payable  to  the  order  either  of  the 
husband  or  the  wife;  the  wife  indorsed 
the  certificate  of  deposit,  drew  the  money 
out  of  the  bank  in  which  it  was  deposited, 
and  redeposited  it  in  another  bank  in  the 
form  indicated  in  the  text.  The  theory  of 
the  court  is  that  this  was  done  rightfully, 
and  apparently  imder  the  husband's  direc- 
tion, at  least  with  his  consent. 

Upon  the  authority  of  this  decision  it 
L.R.A.1917C. 


has  been  held  in  this  jurisdiction  that  a 
tenancy  by  the  entireties  is  created  in 
an  ordinary  savings  bank  deposit  to  the 
credit  of  "Mr.  and  Mrs.  George  Baker," 
the  parties  being  husband  and  wife.  Baker 
v.  Baker  (1914)  123  Md,  32,  90  Atl.  776. 
It  is  stated  in  Baker  y.  Baker  that  the  hus- 
band did  not  reserve  the  right  to  withdraw 
the  fund  from  the  bank,  and  for  this  reason 
the  decision  in  Brewer  y.  Bowersox  is  ap- 
plicable. 
96  7  R.  C.  L.  p.  813,  §  5. 

96  Staples  v.   Berry    (Me.)   supra. 

97  Staples  V.  Berry  (Me.)  supra.  A  hus- 
band who  had  a  deposit  in  a  savings  bank 
effected  a  change  on  the  ledger  and  on 
the  deposit  book  by  insert ingr  the  neces- 
sary words  so  as  to  read  "Kellie  A.  Sav- 
age and  Fred  E.  Savage,  may  be  drawn  by 
either  in  any  event.'* 

Sep  Brown  v.  Brown  0857)  23  Barb. 
(N.  Y.)   565,  supra,  note  34. 

99  Craig  V.  Bradley  (Mo.)  Supra.  There 
was,  however,  evidence  to  aid  the  presump- 
tion in  this  case. 

99  7  R.  C.  L.  p.  811,  §  3;  SUples  r. 
Barry  (Me.)  supra. 

100  Staples  V.  Berry   (Me.)  supra. 


672     ANNO.— GIFT— DEPOSIT  TO  CREDIT  OF  ONE'S  SELF  AND  ANOTHER. 


create  a  joint  tenancy. ^®^  Such  a  deposit 
fails  in  two  respects:  First,  assuming 
that  an  interest  was  acquired  by  the 
codepositor,  it  was  acquired  at  a  differ- 
ent time  and  by  a  different  title  than 
that  of  the  original  owner;  and,  second, 
there  is  no  declaration  that  the  money 
shall  be  held  in  joint  tenancy  as  required 
by  the  statute.*®* 

On  the  contrary,  it  is  the  theory  of 
some  cases  that,  if  there  is  a  clear  inten- 
tion to  create  a  condition  embracing  the 
essential  elements  of  joint  ownership  and 
survivorship,  this  intention  will  be  given 
effect  and  the  survivor  held  entitled  to 
the  fund.*^  And  this  has  been  held  with- 
out reference  to  the  necessity  of  a  gift.*** 
It  has  also  been  held  that  a  tenancy  by 
the  entireties  exists  in  a  bank  account 
entitling  the  wife  to  the  whole  thereof 
upon  survival,  where  the  account  was 
maintained  by  the  husband  in  the  name 
of  himself  and  wife  and  such  was  the  in- 
tention of  the  husband.*®* 


j  While  these  cases  say  nothing  about  the 
necessity  of  a  gift,  thfey  do  not  expressly 
deny  that  there  must  be  a  gift  or  trust. 
It  seems  reasonable  to  assume,  therefore, 
that  the  expression  that  the  owner  in- 
tended to  create  a  joint  tenancy  is  used 
in  the  sense  that  there  was  an  intention 
to  confer  by  way  of  gift  upon  his  co- 
depositor  an  interest  as  joint  tenant. 
But  assuming  there  is  an  intention  to 
make  a  gift  of  a  joint  interest,  there 
still  remains  the  fact  that  the  unities 
necessary  tp  the  creation  of  a  joint  ten- 
ancy do  not  exist.  The  courts  which  sus- 
tain the  right  of  the  survivor  to  the  fund 
do  not  consider  this  question.  In  some 
of  the  cases  it  may  be  claimed  that,  the 
deposit  being  payable  to  either  or  the 
survivor,  it  is  not  necessary  to  rely  upon 
the  existence  of  a  technical  joint  tenancy 
to  entitle  the  survivor  to  the  fund. 

The  fact  that  the  original  owner  of  the 
fund,  by  the  terms  of  the  instrument  de- 
claring the  joint  tenancy,  retained  the 


lOlDenigan  v.  San  Francisco  Sav.  Union 
(1899)  127  CaL  142,  78  Am.  St.  Rep.  35, 
69  Pac.  390,  approved  in  Robinson  v.  Mutu- 
al Sav.  Bank  (1908)  7  CaL  App.  642,  95 
Pac.  533. 

108  Denigan  v.  San  Francisco  Sav.  Union 
(Cal.)  snpra.  It  is  stated  that  the  money 
de<p08ited  by  the  wife  was  up  to  the  time  of 
deposit  her  separate  property,  and  it  can- 
not be  said  that  she  then  acquired  the  in- 
terest therein;  and,  if  it  could  be  assumed 
that,  by  reason  of  the  form  in  which  the 
deposit  was  made,  the  husband  acquired 
any  interest  therein,  it  was  acquired  at  a 
different  time  and  by  a  different  title  from 
that  of  the  wife.  The  account  was  opened 
in  the  name  of  "Francis  and  Ellen  Denigan, 
payable  to  either."  The  court  states  that 
the  words,  "payable  to  either,"  placed  in 
the  account^  take  away  the  claim  of  a 
joint  interest. 

103  Kelly  V.  Beers  (1909)  194  N.  Y.  49, 
128  Am.  St.  Rep.  643,  86  X.  E.  980;  Kelly 
V.  Beers  (1909)  194  N.  Y.  60,  86  X.  E.  985, 
see  supra,  note  44;  West  v.  McGuHoiigh 
(1908)  123  App.  Div.  846,  108  N.  Y.  Supp. 
493;  Bonnette  v.  Molloy  (1912)  153  App. 
Div.  73,  138  N.  Y.  Supp.  67;  O'Ckinnor  v. 
Dunnigan  (1913)  158  App.  Div.  334,  143 
N.  Y.  Supp.  373;  Platte  v.  (",rubb  (1886) 
41  Hun  (N.  Y.)  447,  see  case  supra,  note 
63;  Whithead  v.  Smith  (1895)  19  R.  I. 
135,  32  Atl.  168,  see  supra,  note  55. 

See  Re  Young  (1885)  L.  R.  28  Cli.  Div. 
(Eng.)  705,  54  L.  J.  Ch.  N.  S.  1066,  52  L. 
T.  N.  S.  754,  33  Week.  Rep.  729,  note  2. 

The  use  of  the  word  "or"  between  the 
names  of  the  depositors  does  not  prevent 
the  creation  of  a  joint  ownership.  McElroy 
V.  Albany  Sav.  Bank  (1896)  3  App.  Div. 
46,  40  N.  Y.  Supp.  422;  Re  Meehan  (1901) 
59  App.  Div.  156,  69  N.  Y.  Supp.  0. 

IM  Kennedy  v.  McMurray  (1916)  169 
CaL  287,  146  Pac.  647,  Ann.  Cas.  1916D, 
L.R.A.19]7C. 


515.  The  account  in  this  case  was  opened 
in  the  name  of  "Bartholomew  Kennedy  or 
May  E.  Kennedy;"  there  is  no  reference 
to  the  statute  which  was  applied  in  the 
Denigan  CJase  (Cal.)  supra.  It  is  cleai: 
that  the  declaration  in  the  Kennedy  Case 
would  meet  the  requirement  of  the  stat- 
ute that  there  must  be  an  express  declara- 
tion of  a  joint  tenancy,  but  the  unities  re- 
quired in  the  creation  of  a  joint  tenancy 
are  still  lacking.  The  depositors  declare 
"that  the  sums  deposited  to  this  account 
are,  and  those  sums  hereafter  to  be  de- 
posited shall  be,  joint  as  to  time,  title,  and 
possession,  and  further  declare  that  they 
are  not  and  have  never  been  the  separate 
property  of  either,  and  said  sums  are 
hereby  made  payable  to  either  of  us.**  It 
was  established  in  this  case  that,  prior 
to  the  making  of  this  particular  deposit, 
the  money  constituting  it  was  money 
which  one  of  the  parties  already  had  on 
deposit  in  the  bank  in  his  own  name,  and 
was  at  this  time  his  individual  property. 
!  With  reference  to  this  fact  the  court  states 
I  that,  "when  the  written  instruments  were 
executed  by  himself  and  his  daughter,  and 
as  part  of  the  transaction,  he  had  this 
money  transferred  from  his  account  on 
the  books  of  the  bank  and  deposited  in 
the  names  of  himself  or  the  appellant.  The 
prior  ownership  by  the  father  of  this 
money,  however,  is  a  circumstance  of  no 
importance,  if  the  written  instruments  de- 
clare and  disclose  a  purpose  and  intent  on 
his  part  in  having  the  old  deposit  trans- 
ferred to  the  new  deposit  account  to  there- 
by give  his  daughter  a  joint  interest  with 
him  in  it.  It  was  his  property  and  he 
could  do  with  it  as  he  pleased." 

And  see  Hoboken  Bank  for  Savings  v. 
Sehwoon  (1901)  62  N.  J.  Eq.  503,  50  Atl. 
490.  note  48. 

106  Craig  v.  Bradley  (1911)  153  Mo.  App. 
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right  to  draw  against  the  deposit  and 
so  exhaust  it,  and  also  retain  the  pass 
book,  without  the  production  of  which  at 
the  bank  the  funds  could  not  be  with- 
drawn, has  been  held  not  to  prevent  the 
creation  of  a  joint  tenancy  where  there 
is  a  clear  intention  to  create  such  a 
tenancy.  It  is  stated  that  this  fact  can 
have  no  bearing  to  defeat  the  intention 
thus  clearly  appearing,  especially  where 
there  was  no  exclusive  right  to  draw  on 
the  deposit  retained  by  the  original  own- 
er b}'  the  terms  of  the  writing  declaring 
the  joint  tenancy,  under  which,  on  the 
contrar}^  both  the  original  owner  and  the 
other  had  an  equal  right  to  draw  on 
the  funds;  and  it  is  stated  that,  instead 
of  being  inconsistent  with  an  intention  to 
create  a  joint  ownership  in  the  deposit, 
this  right  of  withdrawal,  extending  fully 
to  either  party  to  the  deposit,  rather 
tends  to  sustain  such  an  intention.  Nor 
does  the  fact  that  the  original  owner  re- 
tained exclusive  control  of  the  pass  book 
during  his  lifetime  affect  the  terms  of 
the  instrument.*'*^ 

It  was  urged  in  one  case  that  a  writing 
signed  by  the  parties,  which  was  relied 
upon  as  showing  an  intention  to  create  a 
joint  deposit,  was  simply  a  form  pre- 
pared by  the  bank  to  protect  it  in  its 
liayment  to  either  of  the  two  parties,  re- 
gardless of  their  rights  as  between  them- 
selves. The  court  states  that  it  is  no 
doubt  true  that  the  form  was  provided 
by  the  bank  in  a  measure  to  protect  itself 
in  making  payments;  but  taking  into 
accpunt  the  well-known  fact  that  deposit 


accounts  are  largely  opened  with  savings 
banks,  particularly  between  husband  and 
wife  and  near  relations,  for  the  express 
purpose  of  having  the  amount  remaining 
on  deposit  in  such  bank  go,  on  the  death 
of  one  of  the  parties,  to  the  survivor, 
this  form  was  doubtless  provided  by  the 
defendant  savings  bank  here  for  exe- 
cution by  depositors  wishing  to  do  this, 
and  was  legally  sufficient  to  effect  that 
intention.**^ 

Some  statutes  provide  that  when  a 
deposit  is  made  by  any  person  in  his 
name  and  another,  and  is  in  form  to  be 
paid  to  either  or  the  survivor  of  them, 
such  deposit  becomes  the  property  of 
such  persons  as  joint  tenants.  Such  a 
statute  has  been  held  to  have  no  appli- 
cation to  the  determination  of  the  rights 
of  the  depositors  as  between  themselves, 
it  being  the  theory  that  it  merely  pro- 
tects the  bank  in  making  payment.*^'' 
Under  such  a  statute,  however,  the  right 
of  the  survivor  to  such  a  deposit  has 
been  sustained  as  against  the  claim  of 
the  personal  representatives  of  the 
decedent.*^ 

A  joint  tenancy  has  been  sustained  in 
some  cases  in  which  it  does  not  appear 
that  the  entire  fund  originally  belonged 
to  one  of  the  parties.  The  survivor  ia 
accordingly  held  entitled  thereto.*** 
This  note,  however,  is  confined  to  cases 
in  which  the  entire  fund  belonged  to  one 
of  the  depositors,  and  does  not  include 
cases  in  general  in  which  this  fact  does 
not  appear. 


586,  134  S.  W.  1081.  Then  is  no  diacug- 
sion  of.  any  of  the  requimtefl  of  a  tenancy 
by  the  entirety;  the  coiort  merely  an- 
nounces its  conclusion. 

IM  Kennedy   v.   McMurray    (CaL)    supra. 

107  Wayne  County  &  Home  Sav.  Bank  v. 
Smith  (1916)  —  Mich.  — ,  160  N.  W.  472. 
But  see  supra,  notes  28  et  seq. 

iw  McCarthy  v.  Holland  (1916)  30  Cat. 
App.  495,  158  Pac.  1045.  The  statute  is 
not  set  out  in  this  case,  but  it  is  apparent- 
ly, in  effect,  a  statute  of  the  form  indi- 
cated, citing  Clary  v.  Fitzgerald,  supra, 
note  28. 
L.R.A.1917C. 


IW  Crowley  v.  Savings  Union  Bank  &  T. 
Co.  (1916)  30  CaL  App.  144,  157  Pac.  616. 
The  statement  signed  by  the  depositors  at 
the  time  the  deposit  was  opened  declared 
that  all  money  then  on  deposit,  or  at  any 
time  thereafter  deposited  *T)y  or  for  us 
or  either  of  us,**  to  the  credit  of  the  ac- 
count, should  constitute  the  joint  property 
of  the  depositors  "without  reference  to 
the  original  ownership  of  such  moneys,  the 
act  of  so  depositing  said  moneys  being 
absolute  termination  of  any  original  owner- 
ship thereof,*'  W.  A.  E. 
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(In  Banc.) 

RAYMOND  LUMBER  COMPANY,   Respt., 

V. 

RAYMOND  LIGHT  &  WATER  COMPANY 

et  al.,  ApptA. 

PUBLIC  SERVICE   COMMISSION,   Inter- 
vener, Appt. 

(92  Wash.  330,  P.U.R.1916F,  437,  159  Pac. 

133.) 

Contracts   —   impalrfng    obllgrations   — 
police  power. 

1.  The  clause  in  the  Federal  Constitution 
forbidding  the  passage  of  laws  impairing  the 
obligation  of  contracts  docs  not  apply  to  a 
statute  empowering  a  Public  Service  Com- 
mission to  regulate  the  rates  of  public  serv- 
ice corporations,  and  therefore  such  law 
may  be  made  to  abrogate  so  far  as  it  is  dis- 
criminatory an  existing  contract  by  a  water 
supply  company  to  furnish  water  at  certain 
rates  to  a  manufacturing  company  to  secure 
its  location  in  the  municipality. 

For  other  cases,  see  Cotistitutional  La^w,  II. 
g,  (2)  in  Dig,  1-52  A'.  S. 

ConRtitutional  law  —  due  process  —  ter* 
mlnation  of  contract  for  water. 

2.  Due  process  of  law  is  afforded  a  con- 
sumer of  water  in  the  abrogation  of  his 
contract  for  rates  by  an  order  of  the  Public 
Service  Commission  to  the  water  company 
to  terminate  it,  followed  by  notice  by  the 
water  company  to  the  consumer  that  regular 
tariff  rates  would  thereafter  be  charged, 
thereby  affording  the  consumer  an  opportun- 
ity to  bring  an  action  to  test  the  validity 
of  its  contract. 

For  other  cases,  see  Constitntional  Law,  II. 
6,  7,  c,  in  Dig.  1-52  S.  8. 

Public  service  corporation  — -  sufficiency 
of  complaint. 

3.  A  complaint  to  a  Public  Service  Com- 
mission charging  excessive  rates  for  water 
supply  and  insufficient  service  is  sufficient 
to  justify  abrogation  of  discriminatory  cx)n- 
tracts  with  consumers  which  are  disclosed 
during  the  ensuing  investigation. 

For  other  cases,  see  Maters,  III.  b,  3,  in  Dig. 
1-52  y.  8. 

(July  29,  1916.) 


Note.  —  The  effect  of  a  contract  with 
patrons  to  preclude  the  regulation  of  rates 
of  public  service  corporations  is  discussed 
in  the  note  to  Pinney  &  D.  Co.  v.  Los  Ange- 
les Gas  &  E.  Corp.  L.R.A.lOloC,  282:  and  see 
later  cases.  Birmingham  Waterworks  Co.  v. 
Brown,  L.R.A.ini5D,  1086;  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  v.  Monasha  Wooden 
Ware  Co.  L.R.A.1915F,  732;  and  Woodburn 
v.  Public  Service  C'ommission,  ante,  08, 

ITie  right  to  raise  the  rates  of  a  public 
pervice  corporation  fixed  by  franchise  is 
discussed  in  the  note  to  State  ex  rel.  Web- 
Fter  V.  Superior  Ct.  L.R.A.1915C,  287;  and 
the  right  to  reduce  rates  fixed  by  franchise 
or  charter,  in  the  note  to  Benwood  v.  Public 
Service  Commission,  L.R.A.19loC,  261. 
L.RJV.1917C. 


APPEAL  by  defendants  and  intervener 
from  a  judgment  of  the  Superior  Court 
for  King  County  in  plaintiff's  favor  in  an 
action  brought  to  restrain  the  defendant 
company  from  denying  to  plaintiff  the  right 
to  receive  water  from  it  in  accordance  with 
a  rate  fixed  between  the  companies,  and  to 
recover  excess  payments  for  water  over  the 
contract  rate  which  had  been  made  prior  to 
the  institution  of  the  action.    Reversed. 

The  facts  are  stated  in  the  opinion. 

^fessrs.  Murphy  &  liCe,  W.  V.  Tanner^ 
Attorney  General,  Scott  Z.  Henderson, 
Assistant  Attorney  General  and  C.  H.  Fn- 
qua,  for  appellants: 

The  rate  provided  for  in  the  contract  is 
discriminatory  as  compared  with  the  tariff 
rates  of  the  defendant  company,  and  there- 
fore in  violation  of  the  Public  Service  Com- 
mission Law. 

Sultan  R.  &  Timber  Co.  v.  Great  Northern 
R.  Co.  58  Wash.  604,  109  Pac.  320,  1020; 
State  ex  rel.  Raymond  Light  &  Water  Co.  v. 
Public  Service  Commission,  83  Wash.  130, 
145  Pac.  215. 

The  contract  referred  to  as  the  water  con- 
tract is  a  simple  executory  contract  by 
which  the  water  company  agreed  to  furnish 
water  to  the  plaintiff  for  a  period  of  forty 
years,  and  it  is  su6h  a  contract  as  the  state 
in  the  exercise  of  its  police  power  had  a 
right  to  terminate. 

State  ex  rel.  Webster  v.  Superior  Ct.  07 
Wash.  37,  L.R.A.1015C,  287,  120  Pac.  801, 
Ann.  Cas.  1013D,  87;  Cowley  v.  Northern 
P.  R.  Co.  68  Wash.  558,  41  L.R.A.(N.S.) 
559,  123  Pac.  998;  Louisville  &  N.  R.  Co.  v. 
Mottley,  219  U.  S.  469,  55  L.  ed.  297,  34 
L.R.A.'(N.S.)  671,  31  Sup.  Ct.  Rep.  265;  At- 
lantic Coast  Line  R.  Co.  v.  Goldsboro,  282 
U.  8.  648,  58  L.  ed.  721,  34  Sup.  Ct.  Rep. 
364;  Philadelphia,  B.  &  W.  R.  Co.  v.  Schu- 
bert, 224  U.  S.  603,  66  L.  ed.  911,  32  Sup. 
Ct.  Rep.  689,  1  N.  C.  C.  A.  892;  Chicago,  B. 
&  Q.  R.  Co.  V.  Nebraska,  170  U.  S.  57,  42 
L.  ed.  948,  18  Sup.  Ct.  Rep.  513;  Portland 
R.  Light  &  P.  Co.  V.  Railroad  Commission, 
229  U.  S.  409,  57  L.  ed.  1258,  33  Sup.  Ct. 
Rep.  820;  Manigault  v.  Springs,  199  U.  S. 
480,  50  L.  ed.  278,  26  Sup.  Ct.  Rep.  127; 
Health  Dept.  v.  Trinity  Church,  145  N.  Y 
32,  27  L.R.A.  710,  45  Am.  St.  Rep.  679.  39 
N.  E.  833;  Woodley  v.  Carolina  Teleph.  A 
Teleg.  Co.  163  N.  C.  284,  79  S.  E.  600.  Ann. 
Cas.  1914D,  116;  Dawson  v.  Dawson  Teleph. 
Co.  137  Ga.  62,  72  S.  E.  508;  Atlanta  &  W. 
P.  R.  Co.  v.  Camp,  130  Ga.  1,  15  L.R.A. 
(X.S.)  594,  124  Am.  St.  Rep.  151,  60  S.  E. 
177,  14  Ann.  Cas.  430;  Manitowoc  v.  Manito- 
woc &  X.  Traction  Co.  145  Wis.  13,  140  Am. 
St.  Rep.  1056,  129  N.  W.  925:  Milwaukee 
Electric  R.  &  Light  Co.  v.  Railroad  Com- 
mission, 153  W'lH.  592,  L.R.A.1915F,  744, 
142  N.  W.  492,  Ann.  Cas.  1915A,  911 :  La« 


K-AiAiuM>  LUAIBEH  CO.  V.  RAYMO>il>  UGHX  ft  W.  CO. 


675 


Crosse  ▼.  LaCrosse  Ge^  &  £.  Co.  145  Wis. 
408,  130  N.  W.  630;  Calumet  Service  Co.  t. 
Chilton,  148  Wis.. 334,  135  N.  W.  131;  State 
ex  rel.  Wisconsin  Teleph.  Co.  v.  8heboygan» 
111  Wis.  23,  86  N.  \\\  657 ;  Kenosba  v.  Ke- 
nosha Home  Teleph.  Co.  149  Wis.  338,  136 
N.  W.  849;  Wisconsin  Teleph.  Co.  ▼.  Mil- 
waukee. 126  Wis.  1,  1  L.R.A.(N.S.)  581,  110 
Am.  St.  Bep.  886,  104  N.  W.  1009;  State 
ex  rel.  Smythe  v.  Mihraukee  Independent 
Teleph.  Co.*  133  Wis.  588,  114  N.  W.  108, 
316;  Kilbonrn  City  v.  Southern  Wisconsin 
Power  Co.  149  Wis.  168,  136  N.  W.  499; 
United  Fuel  Gas  Co.  v.  Public  Service  Com- 
mission, 73  W.  Va.  571,  80  S.  £.  932. 

Messrs.  Corwtn  S.  Shank  and  H.  C. 
Belt  for  respondent. 

Main,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  for  the  purpose 
of  restraining  the  Raymond  Light  &  Water 
Company,  a  public  service  corporation,  from 
denying  to  the  plaintiff  the  right  to  receive 
water  from  that  company  in  accordance 
with  the  rate  fixed  in  a  contract  betwee^i  the 
two  companies,  and  for  the  purpose  of  re- 
covering the  excess  payments  for  water  over 
the  contract  rate,  which  payments  had  been 
made  prior  to  the  institution  of  the  action. 
Before  the  case  was  tried,  the  Public  Serv- 
ice Commission  became  a  party  by  inter- 
vention. The  trial  of  the  cause  resulted  in 
a  money  judgment  for  what  the  plaintiff 
claimed  to  be  the  excess  water  payments, 
and  also  for  the  injunctive  relief  prayed 
for.  From  this  judgment  the  defendants 
and  the  Public  Service  Commission  appeal. 

The  facts  are  briefly  these:  During  the 
year  1905,  the  then  village  of  Raymond  con- 
tained three  hundred  inhabitants.  During 
the  month  of  September  of  that  year, 
Charles  L.  Lewis  and  Edward  Hulbert,  being 
desirous  of  securing  a  location  for  a  saw- 
mill, visited  Raymond  with  this  object  in 
view.  As  a  result  of  this  visit  three  con* 
tracts  were  entered  into,  one  on  September 
9,  1905,  between  the  Raymond  Light  & 
Water  Company,  a  corporation,  and  Charles 
L.  Lewis  and  Edward  Hulbert.  By  this  con- 
tract that  corporation  agreed  to  furnish 
water,  necessary  for  the  use  and  operation 
of  a  sawmill  to  be  thereafter  erected  and 
operated  by  Lewis  and  Hulbert,  for  a  period 
of  forty  years,  at  the  rate  of  $5  per  month 
for  each  and  et'ery  steam  boiler  contained 
in  the  mill. 

On  the  same  date  a  contract  was  made 
between  Stella  J.  Raymond  and  Leslie  V. 
Raymond,  her  husband,  and  Lewis  and  Hul- 
bert, by  which,  for  a  consideration  of  $1,  the 
Raymonds  agreed  to  convey  to  Lewis  and 
Hulbert  a  tract  of  land  consisting  of  ap- 
proximately 19  acres,  for  a  mill  site.  At 
L.RJV.1917C. 


about  the  same  time,  and  at  least  not  later 
than  the  11th  day  of  September  of  the  same 
year,  the  Raymond .  Land  &  Improvement 
Company,  a  corporation,  contracted  with 
Lewis  and  Hulbert  that  if  they  would  lo- 
cate and  operate  a  mill  upon  the  site  covered 
by  the  contract  with  Stella  J.  Raymond 
and  her  husband,  that  that  company  would 
build,  or  cause  to  be  built,  a  spur  track  lead- 
ing from  the  line  of  the  Northern  Pacific 
Railway  Company  which  passed  through 
Raymond,  to  the  site  upon  which  the  mill 
was  to  be  erected.  Tliereafter  the  mill  was 
erected,  and  in  accordance  with  the  agree- 
ment the  mill  site  was  conveyed. 

For  a  period  of  about  seven  years  the 
Raymond  Light  &  Water  Company  contin- 
ued to  furnish  water  to  the  mill,  as  pro- 
vided in  its  contract  with  Lewis  and  Hul- 
bert. 

During  the  month  of  August,  1912,  the 
city  of  Raymond,  by  its  proper  authorities, 
filed  a  complaint  against  .the  Raymond 
Light  &  WAter  Company  with  the  Public 
Service  Commission,  charging  that  the  rates 
of  the  water  company  were  unreasonable 
and  excessive,  and  alleging  that  the  supply 
of  water  furnished  by  the  water  company  to 
the  citizens  of  Raymond  was  inadequate  and 
insufficient.  The  Raymond  Light  &  Water 
Company  answered  the  complaint,  and  al- 
leged that  under  the  existing  rates  its  re- 
turns upon  its  investment  were  insufficient, 
and  that  it  had  spent  large  sums  of  money 
in  burnishing  the  city  of  Raymond  with  a 
water  supply,  and  intended  to  still  further 
extend  and  expand  its  system  and  plant. 

Thereafter,  and  during  the  month  of  Feb- 
ruary, 1913,  a  hearing  was  had  before  the 
Public  Service  Commission  upon  the  issues 
thus  raised  by  the  complaint  and  answer. 
During  this  hearing  it  developed  that  the 
water  company  had  been  furnishing  water 
to  the  Raymond  Lumber  Company,  which 
had  OTicceedcd  to  the  rights  of  Lewis  and 
Hulbert  under  their  contract  with  the  wat- 
er company,  at  the  rates  specified  in  that 
contract.  The  rate  at  which  the  lumber 
company  received  water  was  less  than  that 
charged  to  other  water  users,  except  that 
one  or  more  other  mills  received  water  at 
the  same  rate  as  the  Raymond  Lumber  Com- 
pany. The  Public  Service  Commission  found 
that  the  rates  charged  the  Raymond  Lumber 
Company  and  the  other  mill  companies  were 
discriminatory,  and  ordered  that  the  water 
company  terminate  the  contracts  with  the 
mill  companies,  including  the  Raymond 
Lumber  Company.  Thereafter  the  water 
company  installed  a  meter  upon  the  pipe 
leading  to  the  Raymond  Lumber  Company's 
plant,  and  notified  that  company  that  it 
would  be  requited  to  pay  for  water  in  ac- 
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cordance   with   the   water   company's   pub- 
lished rules  and  tariff. 

After  this  notice,  for  a  period  of  about 
twenty-three  months  before  the  instit-ution 
of  the  present  action,  the  Raymond  Lumber 
Company  paid  the  tariff  rate  for  water,  most 
of  the  time  under  protest.  The  difference 
between  the  sum  which  it  would  have  paid 
under  the  contract  and  that  which  it  paid 
under  the  tariff  rate  was  approximately 
$2,218.95.  This  is  the  item  for  which  a 
money  judgment  was  entered  in  this  action. 

The  principal  question  in  the  case  is 
whether  the  Public  Service  Commission  had 
power  to  direct  the  water  company  to  ceaae 
to  furnish  water  under  the  contract,  and 
charge  for  the  same  at  its  published  tarlflF 
rate. 

By  the  Public  Service  Commission  Law 
(Laws  1911,  chap.  117,  Rem.  Code  1915,  § 
7493-1),  the  Public  Service  Commission 
therein  created  is  given  jurisdiction  to  de- 
termine the  rate  that  shall  be  charged,  and 
the  service  that  shall  be  rendered  by  public 
service  corporations,  including  water  compa- 
nies. This  act  was  passed  subsequent  to  the 
time  when  the  water  contract  under  which 
the  Raymond  Lumber  Company  is  claiming 
was  executed.  Hence,  at  the  time  the  con- 
tract was  entered  into,  the  parties  thereto 
had  a  right  to  contract  with  reference  to  the 
rate. 

In  the  briefs  there  is  considerable  contro- 
versy over  whether  this  water  contract  is  a 
mutual  obligation;  and  also  whether  the 
other  two  contracts  could  have  any  bearing 
when  considering  the  validitjiv  of  the  water 
contract.  Without  following  this  discussion, 
so  far  as  the  decision  of  this  case  is  con- 
cerned, it  will  be  assumed,  but  not  decided, 
that  there  was  a  consideration  for  the  water 
contract  at  the  time  it  was  entered  into, 
and  that  the  contract  at  the  time  was  a 
valid  obligation  between  the  parties. 

The  question  then  arises,  If  the  contract 
was  valid  at  the  time  it  was  entered  into, 
can  it  be  terminated  under  the  provisions  of 
the  Public  Service  Commission  Law  subse- 
quently passed?  As  already  stated  the 
water  company  was  a  public  service  corpora- 
tion, and  jurisdiction  over  its  rates  and  serv- 
ice was  conferred  by  the  Public  Service 
Commission  Law  upon  the  Public  Service 
Commission.  The  power  to  regulate  and 
control  the  rates  of  public  service  corpora- 
tions is  within  the  legitimate  exercise  of 
the  police  power  of  the  state.  This  power 
may  be  exercised  by  the  legislature  itself  by 
enacting  a  law  fixing  rates,  or  the  legislature 
may  delegate  the  power  to  fix  rates  to  a 
properly  constituted  Commission,  subject  to 
judicial  review.  State  ex  rel.  Webster  v. 
Superior  Ct.  67  Wash.  37,  L.ItA.1915C,  287, 
120  Pac.  861,  Ann.  Cap.  1913D,  78.  In  this 
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state  the  legislature  has  conferred  the  rate- 
making  power  upon  the  Public  Service  Com- 
mission by  the  Public  Service  Commisaion 
Law. 

It  is  contended  that  even  though  the  state 
under  its  police  power  may  fix  the  rates  to 
be  charged  by  public  service  corporations, 
that  notwithstanding  this  fact  a  contract, 
valid  when  entered  into,  is  not  subject  to 
be  abrogated  under  the  provisions  of  a  law 
subsequently  enacted.  This  contention  can- 
not be  sustained.  The  rule  is  that  contracts 
upon  subjects  which  are  within  the  police 
power,  even  though  valid  when  made,  must 
be  taken  to  have  been  entered  into  in  view 
of  the  continuing  power  of  the  state  to  con- 
trol the  rates  to  be  charged  by  public  serv- 
ice corporations.  Portland  R.  Light  &  P. 
Co.  V.  Railroad  Commission,  229  U.  S.  307, 
57  L.  ed.  1248,  33  Sup.  Ct.  Rep.  820;  Mil- 
waukee Electric  R.  &  Light  Co.  v.  Railroad 
Commission,  238  U.  S.  174,  59  L.  ed.  1254, 
P.U.R.1915D,  591,  35  Sup.  Ct.  Rep.  820, 
affirming  153  Wis.  502.  L.R.A.1915F,  744, 
142  N.  W.  492,  Ann.  Cas.  1915A,  911 ;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Nebraska,  170  U.  S. 
57,  42  L.  ed.  948,  18  Sup.  Ct.  Rep.  513; 
Louisville  &  N.  R.  Co.  v.  Mottley,  219  U.  8. 
467,  55  L.  ed.  297,  34  L,R.A.(N.S.)  671.  31 
Sup.  Ct.  Rep.  265:  Philadelphia,  B.  &  W.  R. 
Co.  V.  Schubert,  224  U.  S.  603,  56  L.  ed.  911, 
32  Sup.  Ct.  Rep,  589,  1  N.  C.  C.  A.  8920; 
Dawson  v.  Dawson  Teleph.  Co.  137  Qa.  62, 
72  S.  E.  508;  Atlanta  &  W.  P.  R.  Co.  v. 
Camp,  130  Ga.  1,  15  L.R.A.(N.S.)  694,  124 
Am  St.  Rep.  151,  60  S.  E.  177,  14  Ann.  Cas. 
439;  Texas  &  P.  R.  Co.  v.  Scott,  37  L.R,A. 
94,  23  C.  C.  A.  424,  41  U.  S.  App.  624,  77 
Fed.  726;  Manitowoc  v.  Manitowoc  &  N. 
Traction  Co.  145  Wis.  13,  140  Am.  St,  Rep. 
1056,  129  N.  W.  925;  Kenosha  v.  Kenosha 
Home  Teleph.  Co.  149  Wis.  338,  336  N.  W. 
848;  Kilboum  City  v.  Southern  Wisconsin 
Power  Co.  149  Wis.  168,  136  N.  W.  499; 
United  Fuel  Gas  Co.  v.  Public  Service  Com- 
mission, 73  W.  Va.  571,-80  S.  E.  932. 

In  the  Portland  Railway  Case  it  appears 
that  this  railway  company  had  a  system  of 
street  railways  in  the  city  of  Portland,  and 
also  two  or  more  interurban  lines  entering 
the  same  city,  and  connecting  with  its  street 
railway  systems.  Upon  one  of  these  inter- 
urban lines  a  10-cent  fare  was  charged  to 
what  was  known  as  Milwaukee  station.  On 
the  other  line  a  5-eent  fare  was  charged  to 
what  was  known  as  Lents.  The  distance  of 
these  two  stations  from  the  city  was  ap- 
proximately the  same,  and  the  conditions 
similar.  The  rates  charged  were  found  to 
be  discriminatory.  The  lesser  rate  was 
sought  to  be  justified  because  at  the  time 
the  Portland  Railway  Company  ac<iuired 
a  portion  of  the  Lents  line,  it  contracted 
that  the  rate  upon  that  line  should  be  5 
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cents.  The  contract  was  valid  when  made. 
The  question  there  was  whether  the  Railroad 
Commission,  action  under  a  law  subsequent- 
ly passed,  had  the  power  to  order  that  the 
contract  be  abrogated.  In  the  course  of  the 
opinion  it  was  said:  "The  contract  set  up 
by  which  the  fares  from  liCnts  were  required 
to  be  not  greater  than  5  cents  cannot  be  held 
to  justify  the  discrimination,  as  such  con- 
tracts must  be  taken  to  have  been  made  in 
view  of  the  continuing  power  of  the  state 
to  control  the  transportation  rates  of  com- 
mon   carriers    subject    to   its    jurisdiction." 

The  reason  for  this  rule  is,  that  if  con- 
tracts valid  when  made,  covering  a  subject- 
matter  within  the  police  power,  are  not 
subject  to  the  subsequent  exercise  of  that 
power  on  the  part  of  the  state,  it  would 
place  in  the  hands  of  individuals  the  power 
to  withdraw  from  the  state  the  right  to  sub- 
sequently exercise  its  police  power. 

In  the  Philadelphia,  B.  &  W.  R.  Co.  Case, 
224  U.  S.  603,  56  L.  ed.  911,  32  Sup.  Ct.  Rep. 
589,  1  N.  C.  C.  A.  892,  it  was  said:  "The 
power  of  Congress,  in  its  regulation  of  in- 
terstate commerce,  and  of  commerce  in  the 
District  of  Columbia  and  in  the  territories, 
to  impose  this  liability,  was  not  fettered  by 
the  necessity  of  maintaining  existing  ar- 
rangements and  stipulations  which  would 
conflict  with  the  execution  of  its  policy.  To 
subordinate  the  exercise  of  the  Federal  au- 
thority to  the  continuing  operation  of  previ- 
ous contracts  would  be  to  place,  to  this  ex- 
tent the  regulation  of  interstate  commerce 
in  the  hands  of  private  individuals  and  to 
withdraw  from  the  control  of  Congress  so 
much  of  the  field  as  they  might  choose  by 
prophetic  discernment  to  bring  within  the 
range  of  their  agreements.  The  Constitu- 
tion recognizes  no  such  limitation.  It  is 
of  the  essence  of  the  delegated  power  of 
regulation  that,  within  its  sphere,  Congress 
should  be  able  to  establish  uniform  rules, 
immediately  obligatory,  which  as  to  future 
action  should  transcend  all  inconsistent  pro- 
visions." 

In  the  Louisville  &  N.  R.  Co.  Case,  219 
U.  S.  467,  55  L.  ed.  297,  34  L.R.A.(N.S.) 
671,  31  Sup.  Ct.  Rep.  265,  quoting  Judge 
Cooley  with  approval,  it  was  said:  **If  the 
legislature  had  no  power  to  alter  its  police 
laws  when  contracts  would  be  affected,  then 
the  most  important  and  valuable  reforms 
might  be  precluded  by  the  simple  device  of 
entering  into  contracts  for  the  purpose. 
No  doctrine  to  that  effect  would  be  even 
plausible,  much  less  sound  and  tenable." 

It  will  be  noticed  that  two  of  the  cases 
cited  and  quoted  from  are  based  upon  the 
commerce  clause  of  the  Federal  Constitu- 
tion. But  the  principle  is  the  same.  The 
commerce  clause  of  the  Constitution  is  a 
delegation  of  power  to  the  United  States. 
L.R.A.1917C.  37 


,  The  Federal  Supreme  Court  holds  that  con* 
tracts  valid  when  entered  into  are  made 
subject  to  the  subsequent  exereise  of  the 
power  of  Congress.  The  police  power  of  the 
state  is  not  a  delegated,  but  a  reserved,  pow- 
er. The  cases  of  Chicago,  B.  &  Q.  R.  Co.  v. 
Nebraska,  170  U.  S.  57,  42  L.  ed.  948,  18 
Sup.  Ct.  Rep.  613,  and  Milwaukee  £lectric 
R.  &  Light  Co.  T.  Railroad  Commission,  153 
Wis.  692,  L.R.A.1915F,  744,  142  N.  W.  491, 
Ann.  Cas.  19 16 A,  911,  are  cases  involving 
the  exereise  of  the  poliee  power  of  the 
state;  and  the  rule  is  the  same  whether  the 
contract  be  one  which  is  within  the  com- 
merce clause  of  the  Federal  Constitution,  or 
one  which  is  within  the  police  power  of  the 
state.  In  one  case  it  is  subject  to  the  lawa 
subscqueutly  passed  by  Congress,  and  in  the 
other  it  is  subject  to  the  laws  subsequently 
passed  by  the  state  legislature.  The  clause 
of  the  Federal  Constitution  which  provides 
that  no  law  shall  be  passed  which  impairs 
the  obligation  of  a  contract  is  not  applica- 
ble to  legislation  within  the  scope  of  the 
police  power.  In  the  Chicago,  B.  &  Q.  R. 
Co.'s  Case,  supra,  it  was  said:  '^Usual- 
ly  where  a  contract,  not  contrary  to  pubUc 
policy,  has  been  entered  into  between  par- 
ties competent  to  contract,  it  is  not  with- 
in the  power  of  either  party  to  withdraw 
from  its  terms  without  the  consent  of  the 
other ;  and  the  obligation  of  such  a  contract 
is  constitutionally  protected  from  hostile 
legislation.  Where,  however,  the  respective 
parties  are  not  private  persons,  dealing  with 
matters  and  things  in  which  the  public  has 
no  concern,  but  are  persons  or  corporations 
whose  rights  and  powers  were  created  for 
public  purposes,  by  legislative  acts,  and 
where  the  subject-matter  of  the  contract  is 
one  which  affects  the  safety  and  wetfaxe  of 
the  public,  other  principles  apply.  Contmcts 
of  the  latter  description  are  held  to  be  with- 
in the  supervising  power  and  central  of  the 
legislature  when  exercised  to  protect  the 
public  safety,  health,  and  morals,  and  that 
clause  of  the  Federal  Constitution  which 
protects  contracts  from  legislative  action 
cannot  in  every  case  be  successfully  invoked. 
Hie  presumption  is  that  when  such  contracts 
are  entered  into,  it  is  with  the  knowledge 
that  parties  cannot,  by  making  agreements 
on  subjects  involving  the  rights  of  the  pub- 
lic, withdraw  such  subjects  from  the  police 
power  of  the  legislature." 

In  Cowley  v.  Northern  P.  R.  Co.  68  Wash. 
558,  41  L.R.A.(N.S.)  559,  123  Pac.  998,  prop- 
erty had  been  conveyed  to  that  company 
during  the  year  1899.  As  a  consideration 
for  the  conveyance,  the  railway  company 
agreed  to  issue  and  deliver  annual  passes  to 
the  plaintiff  and  his  wife  during  the  natur- 
al life  of  each,  and  to  their  Ave  children  for 
a  period  of  five  years  from  the  date  of  the 
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contract.  This  contract  was  performed  by 
the  railway  company  until  the  taking  effect 
of  the  act  of  Congreea  under  date  of  June 
29,  1906  (Act  June  29,  1906,  chap.  3591, 
§  1,  34  Stat.  at.L.  684,  Corap.  Stat.  1913, 
§  8663).  By  the  provisions  of  this  act  no 
carrier  was  permitted  to  issue  and  deliver 
passes.  After  the  taking  effect  of  the  act 
the  railway  company  declined  to  further 
issue  passes,  and  the  plaintiff  brought  au 
action  for  the  purpose  of  rescinding  the 
contract,  and  for  damages.  Both  the  rescis- 
sion and  the  claim  for  damages  were  denied, 
because  the  contract  and  conveyance  were 
made  subject  to  the  constitutional  power 
of  Congress  to  regulate  commerce.  It  was 
there  said:  "The  plaintiff  conveyed  the 
property  to  the  defendant  upon  the  faitli 
of  defendant's  promise  to  perform  condi- 
tions which  were  then  wholly  lawful,  but 
which,  after  a  substantial  part  performance, 
became  unlawful  without  any  contributing 
cause  upon  the  part  of  either  party.  The 
full  performance  has  not  been  arrested  by 
any  act  or  omission  of  the  defendant,  but  by 
the  Congress  of  the  United  States  acting 
within  its  constitutional  powers.  It  fol- 
lows from  what  has  been  said  that  the  de- 
fendant cannot  be  mulcted  in  damages  be- 
cause of,  and  only  because  of,  its  observance 
of  a  law  making  further  performance  of  the 
contract  on  its  part  impossible.'* 

There  is  nothing  in  the  Public  Service 
Commission  Law  which  prevents  the  Commis- 
sion from  directing  that  a  rate  contract  be 
terminated,  even  though  such  contract  when 
made  was  valid,  when  the  performance  of 
the  contract  results  in  discriminatory  rates. 
Section  34  of  the  act  (Laws  1911,  p.  561) 
provides:  ''Nothing  in  this  act  shall  be  con- 
strued to  prevent  any  gas  company,  elec- 
trical company  or  water  company  from 
continuing  to  furniah  its  product  or  the  use 
of  its  lines,  equipment  or  service  under  any 
contract  or  contracts  in  force  at  the  date 
this  act  takes  effect,  or  upon  the  taking 
effect  of  any  schedule  or  schedules  of  rates 
subsequently  filed  with  the  Commission,  as 
herein  provided,  at  the  rates  fixed  in  such 
contract  or  contracts:  Provided,  that  the 
Commission  shall  have  power,  in  its  discre- 
tion, to  direct  by  order  that  such  contract  or 
contracts  shall  be  terminated  by  the  compa> 
ny  party  thereto,  and  thereupon  such  con- 
tract or  contracts  shall  be  terminated  by 
such  company  as  and  when  directed  by  such 
order:  Provided,  further,  that  the  (Dommis- 
sion  shall  hare  no  power  to  order  the  ter- 
mination of  any  contract  relating  to  the 
furnishing  of  water  for  irrigation  or  irriga- 
tion and  domestic  use,  where  such  contract 
is  based  upon  a  consideration  parsing  at  the 
time  of  the  execution  of  such  contract." 
Rem.  Code  1915,  §  8626-34. 
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A  careful  reading  of  this  section  of  the 
statute  discloses  that  the  act  itself  does  not 
operate  to  terminate  any  contracts  in  force 
at  the  date  of  its  taking  effect,  or  upon  the 
taking  effect  of  any  schedule  of  rates  sub- 
sequently filed  with  the  Commission;  but, 
by  the  first  proviso,  power  is  conferred  upon 
the  Commission  to  direct  that  such  contract 
or  contracts  shall  be  terminated  by  the  com- 
pany party  thereto.  This  construction  is 
made  more  obvious  when  the  second  proviso 
is  considered,  which  denies  the  Commii^sion 
the  power  to  terminate  contracts  relating  to 
the  furnishing  of  water  for  certain  purposes. 
It  follows,  therefore,  that  when  the  statute 
took  effect,  it  did  not  ipso  facto  terminate 
the  contract  involved  in  this  action  which 
had  previously  been  entered  into,  but  it  con- 
ferred power  upon  the  Commission  to  direct 
the  termination  of  this  and  other  like  con- 
tracts. 

The  case  of  State  ex  rel.  Raymond  Light 
&  Water  Co.  v.  Public  Service  Commission. 
83  Wash.  130,  145  Pac.  215,  is  relied  upon 
to  support  the  judgment  of  the  trial  court 
in  this  case.  There  the  mill  companies  had 
previously  owned  title  to  the  water,  and 
conveyed  it  to  the  water  company  with  a 
reservation,  and  by  reat<on  of  the  reserva- 
tion were  to  be  given  free  water  for  a  period 
of  forty-nine  years.  In  other  words,  when 
the  mill  companies  conveyed  the  water  to 
the  water  company,  they  did  not  convey 
the  entire  title.  A  portion  of  the  title  they 
retained.  The  contract  was  not  subject  to 
be  terminated  under  the  provisions  of  the 
Public  Service  Commission  Law  without 
compensation  the  reason  being  that  the  title 
of  the  mill  companies  to  the  water  which 
had  been  reserved  was  not  subject  to  be 
devested  except  by  proper  legal  proceeding. 
Here  the  mill  company  had  no  title  to  tlu? 
water.  It  had  a  contract  only  by  which  it 
was  to  receive  water  at  the  specified  rate. 
This  contract,  as  already  shown,  covering  a 
matter  within  the  police  power,  must  be 
taken  to  have  been  made  in  view  of  the 
continuing  power  of  the  state  to  control 
rates;  and  when  such  power  is  exercised, 
the  contract  is  no  longer  valid  as  against 
the  act  of  the  legislature. 

It  may  be  that  there  is  some  language 
in  the  opinion  of  the  case  just  referred  to» 
when  disassociated  from  the  facts  in  that 
case,  that  would  seem  to  be  broad  enough 
to  include  the  contract  here  involved.  But 
the  decision  in  that  case  must  be  read  in 
the  light  of  the  facts  then  before  the  court. 
It  was  not  the  intention  to  there  hold  that 
private  individuals  could,  by  virtue  of  their 
contracts,  withdraw  from  the  state  the 
right  to  subsequently  exercise  its  police 
power.  To  so  hold,  would  be  to  say  that  the 
sovereign  right  of  the  state  may  be  limited 
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by  private  coatract.  Had  the  legislature 
expressly  authorized  a  contract  for  rates 
which  were  reasonable,  and  for  a  limited 
time,  and  the  contract  had  been  made  in 
pursuance  of  such  authorization,  a  different 
question  would  be  presented,  upon  which 
no  opinion  is  here  expressed,  because  that 
question  is  not  involved  in  this  case. 

If  the  distinction  suggested  between  this 
and  the  case  of  State  ex  rel.  Raymond  Light 
&  Water  Co.  v.  Public  Service  Commission 
is  not  sound,  thcz  that  case  was  not  rightly 
decided,  and  we  would  be  disinclined  to 
give  it  controlling  effect  here.  So  far  as 
we  are  informed  there  is  no  reported  deci- 
sion by  any  court  which  would  sustain  the 
doctrine  that  the  right  of  the  state  to  ex- 
ercise its  sovereign  power,  such  as  the  police 
power,  can  be  limited  by  private  contract. 
Such  a  doctrine  would  make  the  exercise 
of  the  police  power  on  the  part  of  the  state 
subject  to  the  contracts  of  individuals  if 
such  contracts  had  been  entered  into  prior 
to  the  exprcise  of  the  power  by  the  state. 

The  case  of  Sultan  R.  &  Timber  Co.  v. 
Great  Northern  R.  Co.  58  Wash.  604,  109 
Pac.  320,  1020,  is  distinguishable,  lliere 
a  contract  rate  for  the  sliipnient  of  logs 
had  been  made  prior  to  the  taking  effect 
of  the  Railroad  Commission  Law.  The  law, 
by  its  terms,  did  not  make  the  contract 
void.  There  was  no  finding  there  by  the 
Commission,  or  by  the  court,  that  the  rate 
fixed  in  the  contract  was  in  any  manner 
discriminatory.  The  Coanmission  did  not 
direct  its  termination.  Here  the  Commis'- 
sion  found  that  the  contract  resulted  in 
discriminatory  rates,  and  directed  its  can- 
celation. In  one  ease  the  contract  resulted 
in  a  discriniination  of  rates.  In  the  oUber 
it  did  not.    And  therein  lies  the  distinction. 

In  the  respondent's  brief  it  is  aiiscrted 
that  the  Public  Service  Commission  was 
without  power  to  terminate  the  oontract 
here  involved  without  first  giving  notice^ 
and  an  opportunity  for  a  hearing  on  the  part 
of  the  lumber  company ;  and  that  a  termina- 
tion of  the  contract  by  the  Commission 
without  notice  or  a  hearing  would  not  be 
in  harmony  with  the  due  process  of  law 
clause  of  the  'Federal  Constitutic^n.  This 
position,  however,  overlooks  the  fact  that 
the  Commission  did  not  terminate  the  con- 
tract; but,  as  anthori/^d  under  §  34  of  the 
statute  (id.  8626-34),  ordered  that  the  wat- 
er company  should  terminate  it.  In  obe- 
dience to  this  order  that  company  might 
have  proceeded  in  one  of  two  ways,  either 
by  bringing  an  action  against  the  lumber 
company  seeking  the  cancelation  of  the  con> 
tract,  or  bv  serving  notice  that  water  would 
L.R.A.1917C. 


no  longer  be  furiuBhed  under  the  contract 
rate,  but  would  be  charged  for  at  the  tariff 
rate.  The  water  company  pursued  the  lat- 
ter course.  The  lumber  company  then  had 
a  right,  which  it  exercised,  to  bring  an  ac- 
tion for  the  purpose  of  testing  the  validity 
of  the  contract.  In  this  action  issues  were 
framed  and  the  cause  was  tried  and  a  full 
hearing  afforded.  This  is  due  process.  The 
Commission  was  not  required,  when  it  ap- 
peared during  its  investigation  as  to  the 
rates  being  charged  by  the  water  company 
and  the  services  being  rendered  by  it,  that 
that  company  was  furnishing  water  under 
contract  which  resulted  in  discrimination,  to 
give  notice  to  the  holder  of  the  contract  be- 
fore it  could  direct  the  water  company  to 
charge  all  consumers  at  the  tariff  rate. 
There  is  no  provision  in  the  law  requiring 
such  notice.  The  prpvision  of  the  statute 
quoted  in  the  respondent's  brief  (§  80  id. 
8026-80),  relates  to  the  notice  to  be  given 
to  a  public  service  corporation  when  a  com- 
plaint is  filed  against  it  with  the  Public 
Service  Co]iuiiiMion,.and  that  it  be  given  an 
opportunity  to  be  heard  upojai  its  rates  and 
service. 

Another  contention  mode  by  the  reepond- 
ent  is  that  the  complaint  to  the  Public  Serv< 
ice  Commission  was  not  sufficiently  broad  to 
justify  the  order  to  the  water  company  di- 
recting it  to  terminate  the  contract.  The 
complaint  charged  unreasonable  and  exces- 
sive rates,  and  inadequate  and  insufficient 
service.  The  water  company,  by  its  answer, 
alleged  that  under  existing  rat'js  its  returns 
were  insufficient  to  justify  a  more  adequate 
service.  During  the  course  of  the  investi- 
gation upon  the  subject,  as  already  stated, 
the  contract  by  which  the  mill  company  was 
receiving  water  att  less  than  the  tariff  rate 
was  disclosed.  Had  it  not  been  for  this  con- 
tract, the  receipts  of  the  company  would 
have  been  substantially  larger,  and  would 
have  afforded  it  an  opportunity  to  render  a 
more  adequate  service.  When  it  appeared 
during  the  hearing  that  a  contract  was  out* 
standing  which  resulted  in  a  discriminatioil 
of  rates,  the  Commission  was  then  author- 
ized to  direct  the  water  company  to  charge 
all  consumers  at  its  tariff  rate,  and,  further, 
to  direct  it  to  terminate  the  contract  or 
contracts  which  resulted  in  discrimination. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  Supe- 
rior Court  to  dismiss  the  action. 

Morris,  Qh.  J.,  and  Mount,  Parker, 
Bausman,  Chad  wick,  BlUs,  and  Fuller* 
ton,  JJ.,  concur. 
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CARNEGIE  FUEL  COMPANY,  Respt., 

V. 

INTERSTATE  TRANSFER  RAILWAY 
COMPANY,   Appt. 

(—  Wis.  — ,  160  N.  W.  1048.) 

Mechanics'    Hen   —   coal    consumed   In 
constrnctlon. 

A  railroad  right  of  way  is  not  subject  to 
a  mechanics'  lien  for  coal  consumed  bj 
machines  used  in  its  construction  under  a 
statute  giving  a  lien  for  materials  furnished 
"for  or  in  or  about"  a  structure. 
For  other  cases,  see  Mechanics*  Liens,  IV.  in 

Dig.  i-53  ^^  8. 

(January  16,  1917.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Douglas  County 
overruling  a  general  demurrer  to  the  com- 
plaint in  an  action  brought  to  foreclose  a 
mechanics'  lien  upon  defendant's  right  of 
way  for  coal  consumed  by  machines  used  in 
the  construction  of  the  road.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pryberser,  Fulton  A  Spear, 
and  R.  I.  Tipton,  for  appellant: 

Coal  furnished  to  the  contractor  or  sub- 
contractor on  construction  work,  and  used 
by  him  in  furnishing  the  power  for  machines 
on  that  work,  is  not  lienable. 

Barker  &  S.  Lumber  Co.  y.  Marathon 
Paper  Mills  Co.  146  Wis.  12,  36  L.R.A.(N.S.) 
875,  130  N.  W.  866;  Moritz  v.  Sands  Lumber 
Co.  (Moritz  V.  Lewis  Constr.  Co.)  158  Wis. 
52,  51  L.R.A.(N.S.)  1040,  146  N.  W.  1121; 
Standard  Oil  Co.  v.  Lane,  75  Wis.  636,  7 
L.R.A.  191,  44  N.  W.  644;  McAuliffe  v. 
Jorgenson,  107  Wis.  132,  82  N.  W.  706; 
Shultz  V.  C.  H.  Quereau  Co.  210  N.  Y.  257, 
L.R,A.1915E,  986,  104  N.  E.  621,  Ann.  Cas. 
191 5B,  965;  Schaghticoke  Powder  Co.  v. 
(ireonwioh  &  J.  R.  Co.  183  N.  Y.  306,  2 
L.R.A.fX.S.)  288,  111  Am.  St.  Rep.  751,  76 
N.  E.  153,  5  Ann.  Cas.  443;  Troy  Public 
Works  Co.  V.  Yonkers,  207  N.  Y.  81,  44 
L.R.A.(N.S.)  311,  100  N.  E.  700;  Geo.  H. 
Sampson  Co.  v.  Com.  202  Mass.  326,  88  N. 
E.  911;  Thomas  v.  Com.  215  Mass.  369,  102 
N.  E.  428;  A.  M.  TTolter  Hardware  Co.  v. 
Ontario  Min.  Co.  24  Mont.  198,  81  Am.  St. 


j  Rep.  421,  61  Pac.  8,  20  Mor.  Min.  Rep.  518? 
Mochon  V.  Sullivan,  1  Mont.  470;  Western 
Iron  Works  v.  Montana  Pulp  &  Paper  Co. 
30  Mont.  560,  77  Pac.  413  j  Cincinnati,  R.  & 
M.  R.  Co.  V.  Shera,  36  Ind.  App.  315,  73  N. 
E.  293;  Lohman  v.  Peterson,  87  Wis.  227,  58 
N.  W.  407;  Winslow  v.  Urquhart,  39  Wis. 
260;  Luttrell  v.  Knoxville,  L.  F.  &  J.  R.  Co. 
119  Tenn.  492,  123  Am.  St.  Rep,  737,  105  S. 
W.  665;  Philadelphia  v.  Malone,  214  Pa.  «), 
63  Atl.  539;  Waters-Pierce  Oil  Qo,  t.  United 
States  &  M.  Trust  Co.  44  Tex.  Civ,  App.  397, 
99  S.  W.  212;  Central  Trust  Co.  v.  Texas  & 
St.  L.  R.  Co.  23  Fed.  703;  Alpena  use  of 
Gilchrist  v.  Title  Guaranty  &  SI  Co.  168 
Mich.  350,  134  N.  W.  25. 

Messrs.  Luae,  Powell,  Sb  Lnse^  for 
respondent : 

The  plain  letter  of  the  lien  statute  and 
the  general  principles  construing  the  Fame, 
firmly  established  in  thi»  jurisdiction,  in- 
clude fuel  consumed,  as  this  was  among  the 
lienable  materials  for  construction  work  of 
the  kind  here  involved. 

Barker  &  S.  Lumber  Co.  v.  Marathon 
Paper  Mills  Co.  146  Wis.  12,  36  L.R.A. 
(N.S.)  875,  130  N.  W.  866;  Moritz  v. 
Sands  Lumber  Co.  (Moritz  y.  Lewis  Ccmstr. 
Co.)  158  Wis.  49,  51  L.R.A.(N.S.)  1040, 
146  N.  W.  1120;  Fay  v.  Bankers  Suretr  Co. 
125  Minn.  211,  146  N.  W.  359,  Ann.' Cas. 
1915C,  688;  Johnson  v.  Starrett,  127 
Minn.  138,  L.R.A.1915B,  708,  149  N.  W. 
6;  Pacific  Sash  &  Door  Co.  t.  Bumtller, 
162  Cal.  664,  41  L.R.A.(N.S.)  296,  124 
Pac.  230;  Haskell  v.  Gallagher,  20  Ind. 
App.  224,  67  Am.  St.  Hep.  250,  50  N.  E.  485 ; 
Keystone  Min.  Co.  v.  Gallagher,  5  Colo.  23; 
Zipp  ▼.  Fidelity  &  D.  Co.  73  App.  Div.  20,  76 
N.  Y.  Supp.  386;  City  Trust,  S.  D.  &  Surety 
Co.  V.  United  States,  77  C.  C.  A.  397,  147 
Fed.  155;  National  Surety  Co.  v.  United 
States,  L.R.A.1917A,  336,  143  C.  C.  A.  99, 
228  Fed.  577 ;  United  SUtes  use  of  Elias  Ly- 
man Coal  Co.  V.  United  States  Fidelity  &  G, 
Co.  82  Vt.  94,  71  Atl.  1106,  83  Vt.  278,  75 
Atl.  280. 

Winslow,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  action  is  to  foreclose  a  mechanics' 
lien  upon  a  railroad  right  of  way  for  the 
price  of  coal  furnished  to  the  principal  con- 


Note. —The  right  to  a  mechanics'  lien 
for  materials  wholly  or  partially  consumed 
in  process  of  the  work,  but  not  becoming  a 
part  of  the  structure,  is  treated  in  the  notes 
to  B.  P.  Avery  k  Sons  v.  Woodruff  &  Cahill, 
36  L.R.A.(N.S.)  866:  Moritz  v.  I^wis 
Constr.  Co.  51  L.R.A,(N.S.)  1040;  and 
Shultz  V.  G.  H.  Quereau  Co.  L.R.A.1916E, 
986. 

The  analogous  question  with  respect  to  a 
contractor's  bond  will  be  found  in  notes  to 
L.R.A.1917C. 


Standard  Boiler  Works  v.  National  Surety 
Co.  43  L.R.A.(N.S.)  162.  and  United  States 
Rubber  Co.  v.  Washington  Engineering  Co. 
L.R.A.1915F,  951;  and  see  later  case,  Na- 
tional Surety  Co.  v.  United  States,  L.R.A. 
1917 A,  336. 

Other  notes  of  interest  in  this  conneotioil 
may  be  found  by  consulting  the  Indexes  to 
L.R.A.  Notes,  under  the  title^  "  Mechanics' 
Liens." 
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tractor  to  be  used,  and  in  fact  used,  in  en- 
gines which  operated  steam  shovels^  der- 
ricks, and  other  machinery  engaged  in  the 
work.  This  appeal  is  taken  from  an  order 
overruling  a  general  demurrer  to  the  com- 
plaint, and  the  question  presented  is  wheth- 
er our  statutes  give  a  lien  for  such  coal. 
This  court  has  not  met  this  exact  question 
before.  In  the  case  of  Barker  &  S.  Lumber 
Co.  V.  Marathon  Paper  Mills  Co.  146  Wis. 
12,  36  L.R.A.(N.S.)  875,  130  N.  W.  866,  the 
question  involved  was  whether  lumber  and 
other  materials  used  in  constructing  a 
cofferdam  for  the  purpose  of  holding  back 
water  during  the  construction  of  a  perma- 
nent dam,  and  whose  life  and  substance  had 
been  practically  consumed  in  the  work,  were 
materials  furnished  "for  or  in  or  about''  the 
permanent  dam,  so  as  to  be  lienable  under 
the  Mechanics'  Lien  Law,  and  it  waa  held 
that  they  were. 

The  whole  question  was  then  given  the 
fullest  consideration,  and  it  was  realized 
that  a  line  of  demarcation  must  be  drawn 
somewhere  or  the  Mechanics'  Lien  Law 
might  be  carried  far  beyond  the  intent  of 
the  legislature,  and  property  might  be  sub- 
ject to  liens  for  materials  and  labor  quite 
remote  from  the  building  itself,  but  still  in 
the  direct  line  of  causation  and  in  the 
absence  of  which  the  building  could  not 
have  been  erected.  The  question  was  this: 
If  a  lien  is  to  be  allowed  for  any  material 
which  has  not  actually  entered  into  the 
structure,  where  shall  the  line  be  drawn? 

It  was  deemed  important  that  in  making 
the  decision  which  was  made  in  that  case 
the  principle  upon  which  it  was  thought  to 
be  logically  based  should  be  announced,  and 
it  was  there  held  in  substance  that  where 
material  has  been  consumed  in  the  construc- 
tion of  the  building,  it  having  had  physical 
contract  or  immediate  connection  with  the 
structure  itself,  there  will  be  a  Ueu  therefor, 
but  that  if  the  material  be  used  only  to 
facilitate  or  make  possible  the  operation  of 
tools  or  machinery  which  in  their  turn  act 
upon  the  structure,  there  can  be.  no  lien. 
Coal  used  in  portable  engines  was  there 
mentioned  as  included  in  the  latter  class. 

It  is  certainly  true  that  the  question  of 
the  lienable  character  of  coal  was  not  then 
before  the  court,  and  henoe  the  language  is 
in  one  sense  obiter,  but  it  was  advisedly 
used  after  much  thought  with  the  idea  that 
both  the  legislature  and  the  legal  profession 
were  entitled  to  know  where  the  conclusions 
reached  by  the  court  in  that  case  led. 

Authorities  supporting  the  proposition 
were  there  cited  from  Massachusetts,  Penn- 
sylvania, and  Tennessee.  The  following  au- 
thorities might  also  have  been  cited;  A.  M. 
Holter  Hardware  Co.  v.  Ontario  Min.  Co.  24 
Mont.  198,  81  Am.  St.  Rep.  421,  61  Pac.  8, 
20  Mor.  Min.  Rep.  618;  Houston  &  T.  C.  R. 
L.RJV.1917C. 


Co.  V.  Anderson,  44  Tex.  Civ.  App.  394,  98  S. 
W.  440;  Central  Trust  Co.  v.  Texas  &  St.  L. 
R.  Co.  (C.  C.)  23  Fed.  703;  Cincinnati,  R.  & 
M.  R.  Co.  V.  Shera,  36  Ind.  App.  315,  73  N. 
E.  293.  Since  that  decision  the  following 
decisions  have  been  made  either  expressly  or 
by  strong  implication  affirming  the  same 
doctrine:  Alpena  use  of  Gilchrist  v.  Title 
Guaranty  &  S.  Co.  168  Mich.  350, 134  N.  W. 
23;  Thomas  v.  Com.  216  Mass.  369, 102  N.  E. 
428,  and  Shultz  v.  C.  H.  Quereau  Co.  210  N. 
Y.  257,  L.Rj^.l9a5E,  986,  104  N.  E.  621, 
Ann.  Cas.  1915B,  965. 

In  the  case  last  mentioned  the  exact  ques- 
tion here  raised  w*as  presented  and  the  lien 
was  denied,  the  court  quoting  with  approval 
the  language  of  this  court  in  the  Barker 
Case. 

It  is  true  that  there  are  some  differences 
in  the  wording  of  the  various  lien  statutes 
in  the  states  covered  by  these  decisions,  some 
giving  liens  for  materials  furnished  for  the 
property,  some  for  materials  used  "upon"  or 
"in**  and  "for"  or  "about"  the  premises,  but 
they  all  express  substantially  the  same  idea, 
and  no  material  difference  is  perceived  be- 
tween them  and  the  Wisconsin  statute 
which  gives  a  lien  for  materials  furnished 
"for  or  in  or  about"  the  erection  of  the 
structure. 

The  case  of  Johnson  ▼.  Starrett,  127  Minn. 
138,  L.R.A.1915B,  708,  149  N.  W.  6,  decided 
in  1914,  is  directly  to  the  contrary,  but  is 
based  upon  a  different  and  much  broader 
statute,  namely  a  statute  which  gives  a  lien 
to  one  who  "contributes  to  the  improvement 
of  real  estate  by  .  .  .  furnishing  ma- 
terial, .  .  .  for  the  erection  ...  of 
any  building,"  Much  emphasis  is  placed 
upon  the  fact  that  the  coal  used  "con- 
tributed" to  the  improvement  of  the  defend- 
ant's property,  and  the  fact  that  in  the 
states  holding  to  the  other  view  the  stat- 
utes are  not  as  broad  as  the  Minnesota 
statute  is  given  as  one  of  the  reasons  for 
not  giving  the  decisions  of  these  states  their 
usual  weight. 

We  are  not  impressed  with  the  last-named 
decision,  especially  in  view  of  the  difference 
in  the  statute,  nor  does  the  case  of  City 
Trust,  S.  D.  &  Surety  Co.  v.  United  States, 
77  C.  C.  A.  397,  147  Fed.  155,  seem  at  all 
persuasive  on  ^oount  of  tl^e  difference  in 
the  language  there  construed. 

It  is  aignificant  that  there  have  been  sev- 
eral sessions  of  the  legislature  since  the  de- 
cision in  the  Barker  Case,  and  that  the  Me- 
chanics' Lien  Law  has  received  numerous 
amendments,  but.  there  has  been  no 
amendment  changing  the  rule  announced  in 
that  case.  We  see  no  good  reason  why  the 
court  should  change  it. 

Order  reversed  and  action  remanded,  with 
directions  to  sustain  the  demurrer  to  the 
complaint. 
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FRED  GOOCH,   Appt., 

V. 

E.  E.  GOOCH  et  al. 

( —  Iowa,  — ,  100  N.  W.  333.) 

Bills  and  notes  — >  execution  on  Snnday 
—  effect. 

1.  A  promissory  note  made  on  Sunday  is, 
under  a  statute  subjecting  to  fine  anyone 
engaged  on  Sunday  in  buying  or  selling 
property  of  any  kind,  or  in  any  labor,  void- 
able and  subject  to  ratification. 

For  other   cases,   see  ^Sunday,   IV.   in  Dig. 
1-52  xY.  8. 

Same    —    transfer    —    consideration    — 
past  services. 

2.  Past  services,  rendered  without  expect- 
ation on  the  part  of  either  party  that  they 
shall  be  paid  for,  are  not  a  valuable  con- 
sideration for  the  transfer  of  a  promissory 
note. 

For  other  cases,  see  Contracts,  I,  o,  2,  in 
Dig.  1-52  A'.  tS. 

Same  <*  transfer  —  love  and  affection. 

3.  A  transfer  of  a  promissory  note  in  con- 
sideration of  love  and  affection  vests  title 
in  the  transferee  so  as  to  enable  him  to  en- 
force the  note  against  the  maker,  although 
the  note  was  made  on  Sunday,  if  he  had 
no  knowledge  of  that  fact  and  the  note  bore 
a  secular  date. 

For  other  cases,  see  Contracts,  I.  o,  2;  Sun- 
day, y.  in  Dig.  l-oZ  A'.  S. 

(December  16,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of- 
the  District  Court  for  Polk  County 
dismissing  a  petition  Aled  to  recover  the 
amount  alleged  to  be  due  on  a  promissory 
note.    Reversed. 

Statement  by  Deemer,  J.: 

Action  at  law  upon  a  promissory  note 
made  and  executed  by  defendant  to  one 
T.  J.  Gooch,  and  by  the  latter  assigned  to 
plaintiff.  The  defense  was  that  the  note 
was  executed  and  delivered  on  Sunday.  The 
case  was  tried  to  the  court,  without  a  jury, 
resulting  in  a  judgment  dismissing  the  peti- 
tion.    Plaintiff  appeals. 

Mr.  William  B.  Brown,  for  appellant: 
A  Sunday  contract  is  not  void,  but 
voidable  only,  and  may  be  subsequently 
validated  by  "recognition,"  "adoption," 
**aHirmation,"  "acknowledgment,"  or  "ratifi- 
cation." 

Russell  r,  Murdock,  79  Iowa,  101,  18  Am. 

St.  Rep.  348,  44  N.  W.  237;   Orr  v.  Ken- 

*  ■  II  .  ■  ■    I  ■  -  

Note.  ^  For    invalidity    of    Sunday    con- 
tract aa  affecting   right  of  innocent  third 
person  to  enforce  it,  see  annotation  follow- 
ing this  case,  post,  586. 
L.R.A.1917C. 


worthy,  143  Iowa,  6,  136  Am.  St.  Rep.  72ft, 
121  N.  W.  539;  Harrison  v.  Colton,  31  Iowa, 
17;  B.  J.  Bowlin  Liquor  Co.  v.  Brandenburg, 
130  Iowa,  220,  106  N.  W.  497;  Cook  v. 
Forker,  193  Pa.  461,  74  Am.  St.  Rep.  699, 
44  Atl.  560;  Adams  v.  Gay,  19  Vt.  358; 
Helm  V.  Briley,  17  Okla.  314,  87  Pac.  596; 
Henry  Christian  Bldg.  &  L.  Asso.  v.  Walton, 
59  Am.  St.  Rep.  638,  note;  McAuliffe  v. 
Vaughan,  135  Ga.  852,  33  L.R.A.(X.S.)  255, 
70  S.  E.  322,  Ann.  Cas.  1912A,  290;  Wilson 
V.  Milligan,  75  Mo.  41;  Corey  v.  Boynton, 
82  Vt.  257,  72  Atl.  987;  Miles  v.  Janvrin, 
200  Mass.  514,  86  N.  E.  785;  Planters  F. 
Ins.  Co.  V.  Ford,  106  Ark.  568,  44  L.R.A. 
(N.S.)  289,  153  S.  W.  810;  Hovt  v.  Western 
U.  Teleg.  Co.  85  Ark,  473,  108  S.  W.  1056. 

Where  a  Sunday  note  has  been  trans- 
ferred, the  transferee,  not  having  been  a 
party  to  an  illegal  transaction,  may  en- 
force payment  against  the  maker  even 
where  the  note  is  transferred  after  matur- 
ity, as  "Sunday  execution"  is  not  such  an 
"equity**  in  his  favor  as  the  maker  may  set 
up  against  the  payee. 

Leightman  v.  Kadetska,  58  Iowa,  676,  43 
Am.  Rep.  129,  12  N.  W.  736:  Johns  v. 
Bailey,  45  Iowa,  241 ;  Clinton  Nat  Bank  t. 
Graves,  48  Iowa,  228:  Knox  v.  Clifford,  38 
Wis.  651,  20  Am.  Rep.  28. 

To  defeat  a  contract  made  on  Sunday  it 
must  be  shown  that  the  party  seeking  to 
enforce  it  had  some  voluntary  agency  in 
consummating  the  contract  on  that  day. 

Collins  V.  Collins,  139  Iowa,  703,  18 
L.R.A.(N.S.)  1176,  117  N.  W.  1089,  16  Ann. 
Caa.  630:  Sargeant  v.  Butts,  21  Vt.  99. 

A  Sunday  contract  in  consideration  of 
an  antecedent  debt  is  enforceable  where 
there  is  subsequent  "recognition"  of  the 
transaction. 

Wilson  V.  Milligan,  75  Mo.  41;  Heise 
V.  Bumpass,  40  Ark.  545. 

Messrs.  Bo  wen  St  Albertion,  for  appel- 
lees: 

Promissory  notes  executed  on  Sunday 
were,  by  the  earlier  decisions,  held  void. 

Sayre  v.  Wheeler,  31  Iowa,  112,  32  Iowa, 
569. 

Later,  they  were  held  voidable;  that  is, 
not  enforceable  by  action. 

Johns  V.  Bailey,  45  Iowa,  241;  Collins 
v.  Collins,  139  Towa,  703,  18  L.R.A.(N.S.) 
1176.  117  N.  W.  1089,  16  Ann.  Cas.  630: 
Leightman  v.  Kadetska,  58  Iowa,  676,  43 
Am.  Rep.  129,  12  N.  W.  736;  Orr  v.  Ken- 
worthy,  143  Iowa,  6,  136  Am.  St.  Rep.  728, 
121  N.  W.  639;  P.  J.  Bowlin  Liquor  Co. 
V.  Brandenburg,  130  Iowa,  220,  106  N.  W. 
497. 

The  findings  of  fact  by  the  court  below, 
that  the  note  was  given  on  Sunday  and  was 
without  consideration,  liave  the  effect  of  a 
verdict  by  a  jury. 
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Collins  V.  Collins,  139  Iowa,  703,  18 
L.R.A.(N.S.)  1176,  117  N.  W.  1089,  16  Ann. 
Caa.  630. 

A  ratification  or  recognition  of  a  contract 
made  on  Sunday  must  be  bv  such  acta  or 
conduct  as  amount  to  a  readoption  of  the 
contract;  or,  in  effect,  to  the  making  of  a 
new  agreement. 

Catlett  V.  Methodist  Episcopal  Church, 
62  Ind.  365,  30  Am.  Rep.  108;  Banks  v. 
Werts,  13  Ind.  203;  Love  v.  Wells,  25  Ind. 
.'>03.  87  Am.  Dec.  375;  Russell  v.  Murdock, 
79  Iowa,  101,  18  Am.  St.  Rep.  348,  44  N, 
W.  237;  Miles  v.  Janvrin,  200  Mass.  514, 
86  X.  fi.  785;  Bishop,  Contr.  §  542;  Helm 
V.  Briley,  17  Okla.  314,  87  pAc.  595. 

Deemer,  J.,  delivered  the  opinion  of  the 
court : 

The  action  is  bottomed  upon  a  note  for 
$1,000,  due  one  month  after  date.  It  is 
dated  October  19,  1912,  and  bore  interest  at 
the  rate  of  8  per  cent.  The  defense  is  that 
although  the  note  bears  a  secular  date,  it 
was  in  fact  executed  and  delivered  on  Sun- 
day, the  20th  of  October,  1912. 

Tlie  defendants  also  averred  that  the  note 
was  transferred  to  the  plaintiff  after  matu- 
rity without  any  consideration  passing  from 
the  assignee  to  the  assignor  thereof.  Plain- 
tiff in  reply  pleaded  that  the  note  in  suit, 
with  another,  was  given  in  renewal  of  cer- 
tain other  notes  theretofore  executed  by  the 
makers  for  money  borrowed  by  them;  that 
the  payee  did  not  know  the  note  was  execut- 
ed on  Sunday;  that  it  bore  a  secular  date; 
and  that  he  assumed  it  was  made  on  the 
date  it  bore.  He  also  pleaded  that  the  note 
was  transferred  to  him  after  maturity,  both 
for  a  good  and  valuable  consideration,  and 
that  thereafter  and  on  a  week  day  the  de- 
fendants admitted  the  execution  of  the  note 
and  ratified  the  same.  It  was  on  these  is- 
sues the  case  was  tried,  resulting  in  a  judg- 
ment dismissing  the  petition  at  plaintiff's 
costs. 

The  trial  court  found  that  the  note  was 
executed  on  Sunday,  which  the  original 
payee  knew,  or  must  have  known,  and  that 
it  was  transferred  to  plaintiff  after  matur- 
ity, without  any  valuable  consideration  then 
passing  from  plaintiff  to  the  original  payee. 
The  truth  about  this  is  that  there  was  no 
consideration  which  passed  at  the  time  of 
the  assignment,  but  the  note  was  trans- 
ferred by  the  original  payee  to  the  plain- 
tiff, who  is  his  grandson,  first,  because  of 
the  grandfather's  recognition  of  labor  per- 
formed for  him  by  the  assignee  upon  a  . 
farm  while  he  was  a  mere  boy,  and,  second,  I 
because  he  had  given  each  and  all  of  his 
other  grandchildren  something,  and  he 
wished  to  equalize  the  matter  by  giving 
plaintiff  the  note. 
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Plaintiff  knew  nothing  regarding  the  date 
of  the  execution  of  the  note,  and  did  not 
know  it  was  executed  and  delivered  on  Sun- 
day. This  note  and  another  for  $600  were 
executed  in  renewal  of  other  notes  made  by 
the  makers  of  the  note  in  stiit  for  money 
borrowed  of  the  payee,  and  the  old  notes 
were  surrendered  to  the  makers. 

On  the  •  issue  of  ratification,  plaintiff 
showed  that  defendant  E.  E.  Gooch  and  his 
wife,  L.  C,  in  giving  in  their  assessments 
for  the  year  1914  and  1915,  stated  that 
they  had  moneys  and  credits  in  the  year 
1914,  $2,000  money  in  the  bank,  and  that 
they  owed  T.  J.  Gooch  the  sum  of  $1,500 
on  notes,  and  that  E.  E.  Gooch  had  $2,500 
in  money  in  the  bank  in  the  year  1911, 
and  that  they  owed  T.  J.  Gooch  on  notes 
$1,600.  The  $1,500  in  notes  to  T.  J.  Gooch 
is  said  to  be  the  one  in  suit,  and  the  other 
$500  one  executed  at  the  same  time,  and  the 
$1,600  is  said  to  be  made  up  of  these  same 
two  notes,  and  also  an  annuity  of  $100 
they  had  agreed  to  pay  to  T.  J.  Gooch,  their 
father. 

These  are  the  facts  as  shown  by  the  rec- 
ord, and  the  first  question  which  arises  is: 
Should  plaintiff  be  defeated  because  the 
not«  was  executed  on  Sunday?  At  common 
law  the  fact  that  a  note  or  other  contract 
was  executed  on  Sunday  was  no  defense  to 
an  action  on  the  instrument.  If  that  fact 
be  a  defense,  it  is  because  of  our  Sunday 
law.  The  statute  on  that  subject,  so  far 
as  material,  reads,  as  follows:  "If  any 
person  be  found  on  the  first  day  of  the 
week,  commonly  called  Sunday,  engaged  in 
carrying  firearms,  dancing,  hunting,  shoot- 
ing, horse  racing,  or  in  any  manner  dis- 
turbing a  worshipping  assembly  or  private 
family,  or  in  buying  or  selling  property  of 
any  kind,  or  in  any  labor  except  that  of 
necessity  or  charity,  he  shall  be  fined  not 
more  than  ^ve  nor  less  than  one  dollar, 
and  be  imprisoned  in  the  county  jail  until 
the  fine,  with  costs  of  prosecution,  shall  be 
paid."    Iowa  Code  1897,  §  5040. 

The  making  of  a  note  or  contract  on 
Sunday  is  held  to  be  a  violation  of  this  act. 
Sayre  v.  Wheeler,  31  Iowa,  112,  id.  32  Iowa, 
559;  Pike  v.  King,  16  Iowa,  49.  In  some 
of  the  cases  it  is  said  that  a  note  executed 
on  Sunday  is  Yoid ;  but  it  is  manifest  from 
our  later  decisions  that  it  was  not  the  pur- 
pose to  hold  it  void,  but  simply  voidable. 
That  is  to  say,  a  Sunday  contract  is  good 
unless  challenged  for  invalidity  because 
made  in  violation  of  the  Sunday  law,  and 
it  may  be  ratified  on  a  secular  day  by  a 
payment  on  the  note  or  new  promise  to  per- 
form, or  something  equivalent  thereto.  Mc- 
intosh v.  Lee,  57  Iowa,  366,  10  N.  W.  895; 
Russell  y.  Murdock,  79  Iowa,  101,  18  Am. 
St.  Rep.  348,  44  N.  W.  237 ;  Collins  y.  Col- 
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Una,  139  Iowa,  703,  18  L.R.A.(N.S.)  1176, 
117  N.  VV.  3089,  16  Ann.  Gas.  630.  Again, 
it  is  the  almost  universal  holding  of  the 
courts  that  while  a  negotiable  note  may,  as 
between  the  parties,  be  avoided  if  made  on 
Sunday,  yet  if  it  appears  on  its  face  to 
have  been  made  on  a  secular  day  and  is 
transferred  in  good  faith,  for  value,  before 
maturity,  to  one  having  no  knowledge  of 
any  iuJ^rmity  therein,  the  transferee  may 
enforce  the  same,  although  made  on  Sun- 
day. Clinton  Nat.  Bank  v.  Graves,  48  Iowa, 
228;  Dan.  Neg.  Inst.  §  70,  and  cases  cited; 
among  them,  Cranson  v.  Goss,  107  Mass. 
439,  9  Am.  Rep.  45,  and  Knox  v.  Clifford, 
38  Wis.  651,  20  Am.  Rep.  28. 

We  have  also  held  that  such  a  defense 
cannot  be  interposed  if  the  transfer  be 
made  after  maturity  if  the  note  itself  bears 
a  secular  date.  Leightman  v.  Kadetska,  58 
Iowa,  676,  43  Am.  Rep.  129,  12  N.  W.  736; 
Johns  V.  Bailey,  45  Iowa,  241.  In  the 
Leightman  Case,  supra,  it  was  said:  "The 
defendant,  Ludwig,  insists  that  as  the  note 
was  transferred  to  the  plaintiff  after  ma- 
turity, he  took  it  subject  to  any  defense 
which  the  defendant  might  have  set  up,  if 
it  had  not  been  transferred,  and  an  action 
had  been  brought  thereon  by  the  payee. 
That  the  defendant  may,  in  such  case,  set 
up  any  equity  which  existed  in  his  favor, 
as  against  the  payee,  is,  of  course,  not  to 
be  denied.  But  the  defendant's  difficulty 
is,  tliat  he  does  not  show  that  any  equity 
existed  in  his  favor  as  against  the  payee. 
The  rule  which  would  have  allowed  the  de- 
fendant to  defeat  the  action  if  it  had  been 
brought  by  the  payee  is  not  based  upon 
such  idea.  Tlie  point  presented  in  this  case 
was  expressly  ruled  in  Johns  v.  Bailey,  su- 
pra. It  is  only  against  a  person  in  equal 
fault  that  a  defendant  can  be  allowed  to 
allege  his  own  turpitude." 

It  is  true  that  in  that  case  the  note 
was  transferred  after  maturity,  for  value, 
which  we  suppose  means  that  there  was  a 
present  valuable  consideration.  The  in- 
stant case  differs  from  that  only  in  the 
fact  that  no  present  consideration  passed 
for  the  transfer  to  the  plaintiff.  It  cannot 
be  said  that  the  indorsement  to  plaintiff 
was  upon  a  valuable  consideration  or  for 
value.  The  consideration  was  what  has 
been  called  a  past  one,  or  a  moral  obliga- 
tion to  pay  the  plaintiff  for  services  which 
he  rendered  the  assignor  of  the  note,  there 
being  no  expectation  on  the  part  of  either 
at  the  time  the  services  were  made  that 
payment  should  be  made  therefor.  Under 
the  law,  neither  amounts  to  a  valuable  con- 
sideration. Allen  V.  Bryson,  67  Iowa,  591, 
66  Am.  Rep.  358,  25  N.  W.  820.  But  the 
consideration  was  a  good  one  that  is  based 
upon  love  and  affection  which  the  grand- 
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father,  the  indorser,  had  for  his  grandson, 
the  indorsee,  and  the  assignment  was  good 
and  vested  the  title  to  the  note  in  the  as- 
signee. This  would  be  true  even  if  the 
transaction  amounted  to  a  gift.  Whether 
or  not  such  an  assignee  takes  a  note  in 
fact  executed  on  Sunday,  but  apparently 
made  and  delivered  on  a  secular  dav,  sub- 
ject  to  the  defense  that  it  was  executed  and 
delivered  on  Sunday,  depends  upon  the  ra- 
tionale of  the  rule  which  permits  recovery 
upon  a  contract  in  fact  made  and  delivered 
in  violation  of  the  statute  which  we  have 
quoted.  This  appears  frcHu  the  following 
quotation  from  Johns  v.  Bailey,  suora: 

"It  has  been  repeatedly  held  by  this  court 
that  a  contract  executed  on  Sundav,  as  be- 
tween  the  parties,  is  of  no  effect  and  will 
not  be  enforced  by  the  courts  of  this  stat«. 
The  decisions  are  based  upon  the  principle 
that  contracts  in  violation  of  law  are  with- 
out binding  force;  the  parties  thereto,  be- 
ing in  delicto,  can  claim  no  rights  under 
them.  Secular  employment  is  forbidden  on 
Sunday  by  the  laws  of  this  state;  contracts, 
therefore,  cannot  be  entered  into  on  that 
day  without  a  violation  of  law,  and  cannot 
be  enforced.  The  ground  of  the  principle 
upon  which  such  a  contract  is  pronounced 
invalid  is  the  violation  of  the  law  by  the 
parties  thereto.  It  is  causa  turpis.  The 
parties  to  the  contract  are  participes  crimi- 
nis,  and  are  in  pari  delicto;  neither  can  en- 
force the  contract,  for  both  are  violators  of 
the  law.  A  contract  made  on  Sunday  is 
not  a  nullity.  If  for  labor  which  is  per- 
formed on  another  day  by  one  party,  the 
other  cannot  set  up  its  turpitude  to  defeat 
an  action  thereon  against  him.  Meriwether 
V.  Smith,  44  Ga.  541.  It  is  not  wholly  in- 
operative, for,  when  executed,  no  relief  will 
be  granted  to  either  party.  Myers  v.  Mein- 
rath,  101  Mass.  366,  3  Am.  Rep.  368.  When 
such  a  contract  is  spoken  of  as  being  void, 
the  language  is  understood  to  mean  void- 
able; that  is,  it  may  be  defeated — cannot 
be  enforced  by  action.  See  Pike  v.  King,  16 
Iowa,  49;  Adams  v.  Gay,  19  Vt.  358.  We 
know  of  no  reason  why  a  written  contract 
made  on  Sunday  may  not  be  transferred  by 
proper  writing.  Surely,  such  a  transfer 
would  be  valid  between  the  parties  thereto. 
If  the  contract  is  not  a  nullity,  it  may  be 
transferred.  When  transferred,  what  are 
the  rights  of  the  parties?  If  the  assignee 
took  no  part  in  the  inception  of  the  con- 
tract, and  had  no  notice  of  its  turpitude, 
he  did  not  violate  the  law  forbidding  the 
execution  of  the  instrument.  He  is  not  par- 
ticipes criniinis  with  the  obligor.  Tlie  rule, 
ex  turpi  causa  non  oritur  actio,  will  not 
avail  to  protect  a  wrongdoer  against  an  in- 
nocent party  whose  rights  have  been  ac- 
quired without   notice  of  the  violation   of 
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law.  Quirk  ▼.  Thomas,  6  Mich.  76.  The 
courts  will  afford  relief  where  parties  to  an 
illegal  contract  are  not  in  pari  delicto. 
Schermerhorn  v.  Talman,  14  N.  Y.  93; 
Tracy  v.  Talmage,  14  N.  Y.  162,  67  Am. 
Dec.  132;  Quirk  v.  Thomas,  supra.  In 
order  to  defeat  a  contract  made  on  Sunday, 
it  must  be  shown  that  the  party  seeking  to 
enforce  it  had  some  voluntary  agency,  in 
consummating  the  contract  on  that  day. 
Sargeant  t.  Butts,  21  Vt.  99. 

''II.  In  the  case  before  us  the  plaintiff 
caused  the  contract  to  be  dated  as  though 
it  had  been  executed  on  a  secular  day.  By 
this  act  the  defendants  may  have  been  mis- 
led and  induced  to  believe  that  the  defense 
now  made  to  the  contract  did  not,  in  fact, 
exist.  While  giving  all  the  appearance  of 
legality  to  his  contract,  plaintiff  cannot  set 
up  its  illegality  to  protect  himself  against 
tie  instrument  when  in  the  hands  of  a 
good-faith  holder  without  notice.  He  is 
estopped  to  deny  the  validity  of  the  instru- 
ment when  he,  by  his  own  act,  has  given  it 
such  character.  See  Knox  v.  Clifford,  38 
Wis.  651,  20  Am.  Rep.  28;  Cranson  v.  Goss, 
107  Mass.  439,  9  Am.  Rep.  45,  and  authori- 
ties cited.  Tlie  foregoing  views  are  not  in 
conflict  with  any  decision  heretofore  made 
by  this  court.  They  certainly  accord  with 
the  rules  of  equity,  and  lead  to  a  result 
approved  by  justice.  Applying  them  to  the 
case  in  hand,  we  hold  that  plaintiff  cannot 
set  up  the  execution  of  the  contract  on  Sun- 
day to  defeat  it  in  the  hands  of  defendants 
who  are  good-faith  purchasers  for  value 
and  without  notice  of  the  illegality  plead- 
ed." 

Much  of  this  reasoning  is  borrowed  from 
the  leading  case  of  Cranson  v.  Gross,  supra, 
opinion  by  Gray,  J.  In  that  opinion  the 
court  said: 

"The  ground  upon  which  courts  have  re- 
fused to  maintain  actions  on  contracts 
made  in  contravention  of  ertatutea  for  the 
observance  of  the  Lord's  day  is  the  elemen- 
tary principle  that  one  who  has  himself 
participated  in  a  violation  of  law  cannot 
be  permitted  to  assert  in  a  court  of  justice 
any  riglit  founded  upon  or  growing  but  of 
the  illegal  transaction.  Tlie  general  prin- 
ciple was  long  ago  stated  by  Lord  Mansfield, 
with  his  usual  completeness  and  felicity  of 
expression:  *The  objection  that  a  contract 
is  immoral  or  illegal,  as  between  plaintiff 
and  defendant,  sounds  at  all  times  very  ill 
in  the  mouth  of  the  defendant.  It  is  not 
for  his  sake,  however,  that  the  objection 
is  ever  allowed;  but  it  is  founded  on  gen- 
eral principles  of  policy,  which  the  defend- 
ant has  the  advantage  of,  contrary  to  the 
real  justice,  as  between  him  and  the.  plain- 
tiff; by  accident,  if  I  may  so  say.  The 
principle  of  public  policy  is  this:  "Ex 
L.R.A.1917C. 


dolo  malo  non  oritur  actio."  No  court  "will 
lend  its  aid  to  a  man  who  iounds  his  cause 
of  action  upon  an  immoral  or  an  illegal  act. 
If,  from  the  plaintiflf's  own  statement  or 
otherwise,  the  cause  of  action  appears  to 
arise  ex  turpi  causa,  or  the  transgression 
of  a  positive  law  of  this  country,  then  the 
court  says  he  has  no  right  to  be  assisted. 
It  is  upon  that  ground  the  court  goes;  not 
for  the  sake  of  the  defendant,  but  because 
they  will  not  lend  their  aid  to  such  a  plain- 
tiff. So  if  the  plaintiff  and  defendant  were 
to  change  sides,  and  the  defendant  were 
to  bring  his  action  against  the  plaintiff, 
the  latter  would  then  iiave  the  advantage 
of  it,  for  when  both  are  equally  in  fault, 
"potior  est  conditio  defendentis."  *  Holman 
v.  Johnson,  Cowp.  pt.  1,  pp.  341,  343,  98 
Eng.  Reprint,  1120.  .  .  .  The  law  simply 
refuses  to  allow  either  party  to  invoke  any 
aid  from  the  court  to  give  effect  to  an  il- 
legal transaction  in  which  he  has  taken 
part. 

"In  the  present  case,  it,  is  agreed  that  the 
contract  which  was  the  consideration  of  the 
note  in  suit  was  made  on  Sunday,  and  that 
the  note  was  made,  signed,  and  fully  de- 
livered on  Sunday  to  the  original  payee. 
Clearly,  therefore,  he  could  not  have  main- 
tained an  action  upon  it.  But  it  is  also 
agreed  that  the  note  bears  date  of  a  secu- 
lar day,  and  that  the  plaintiff  is  a  bona 
fide  holder  of  the  note,  for  a  valuable  con- 
sideration, and  took  it  before  it  became  due, 
without  notice  of  any  defect,  illegality,  or 
other  infirmity  in  the  same.  The  plaintiff, 
therefore,  not  having  participated  in  any 
violation  of  the  law,  and  having  taken  the 
note  before  its  maturity,  for  good  consider- 
ation, and  without  notice  of  any  illegality 
in  its  inception,  may  maintain  an  action 
thereon  against  the  maker.  To  hold  other- 
wise would  be  to  allow  that  party  who 
alone  had  been  guilty  of  a  breach  of  the 
law,  to  0et  up  hiB  own  iUegal  aet  aa  a  de> 
feBae  to  the  suit  of  an  innocent  party. 
This  view  is  supported  by  the  judgments 
of  all  the  courts,  English  and  American, 
that  have  considered  the  question.  Begbic 
V.  Levi,  1  Cromp.  &  J.  180,  148  Eng.  Re- 
print, 1383,  1  Tyrw.  130,  9  L.  J.  Exch.  51 ; 
Houliston  V.  Parsons,  9  U.  C.  Q.  B.  681; 
Crombie  v.  Overholtzer,  11  U.  C.  Q.  B.  65; 
Bank  of  Cumberland  v.  Mayberry,  48  Me. 
198;  State,  Capital  Bank  v.  Thompson,  42 
N.  H.  369;  Vinton  v.  Peck,  14  Mich.  287; 
Saltmarsh  v.  Tuthill,  13  Ala.  390,  406. 
•And  it  is  in  accordance  with  the  decisions 
of  this  court  upon  notes  made  in  violation 
of  other  statutes,  except  those  against  us- 
ury and  gaming,  which  last  have  often  con- 
tained peculiar  provisions,  and,  as  observed 
by  Chief  Justice  Shaw,  'declared  that  the 
note  should  be  absolutely  void  to  all  in- 
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tents  and  purposes,  or,  as  is  sometimes 
said,  applied  to  the  contract  and  not  to 
the  party/  Cazct  v.  Field,  9  Gray,  329, 
;I31;  Kendall  v.  Robertson,  12  Cusii.  ;r»C; 
Williams  v.  Cheney,  3  Gray,  215,  222,  and 
id.  8  Gray,  206;  Phelps  v.  Decker,  10  Mass. 
267,  278;  Musson  y.  Fales,  16  Mass.  332, 
335." 

Here,  then,  we  have  the  reason  for  the 
rule  as  it  has  recently  been  reannounced 
and  applied  by  us  in  Collins  v.  Collins,  139 
Iowa,  703,  18  L.R.A.{N.S.)  1176,  117  N. 
W.  1089,  16  Ann.  Cas.  630.  Plaintiff  in 
this  action  was  not  guilty  of  the  yiolation 
of  any  statute,  and  he  did  not  know  that 
either  of  the  parties  to  the  instrument  had 
violated  any  law  in  the  execution  and  de- 
livery of  the  note.  He  was  not  in  pari  de- 
licto with  either  of  the  parties,  and  to  per- 
mit defendant  to  defeat  the  note  in  the 
hands  of  an  innocent  holder  would  allow 
defendant  to  take  advantage  of  his  own 
wrong. 

This  in  no  way  oiTends  against  the  gen- 
eral rule  that  an  a'^signee  has  and  can  have 
no  rights  superior  to  those  held  by  his  as- 
signor. Indeed,  to  the  general  rule  thus  an- 
nounced there  are  many  exceptions. 

An  assignee  may  have  greater  rights  than 
his  assignor  because  of  an  estoppel  arising 
against  the  obligor,  or  because,  for  reasons 
of  public  policy  or  otherwise,  the  debtor 
may  take  advantage  of  a  defense  against 
his  original  creditor  which  he  cannot  in- 
terpose against  an  assignee  of  that  creditor. 
This  case,  as  also  the  Johns  Case,  supra, 
from  which  we  have  quoted,  are  illustra- 
tions of  that  rule,  or  rather  exceptions  to 
the  general  one.  There  is  another  general 
rule  which  must  often  be  applied,  and  that 
is,  generally  speaking,  no  one  may  take  ad- 
vantage of  his  own  wrong  or  moral  turpi- 
tude.   Our  Sunday  statute  does  not  declare 


transactions   had   on   Sunday  void,   or   ex- 
pressly say  that  they  are  invalid. 

The  invalidity  arises  because  a  penalty 
is  imposed  for  doing  the  prohibited  act, 
and  neither  party  to  the  act  may  recover 
because  of  his  own  turpitude.  An  assignee 
of  such  a  contract  has  been  guilty  of  no 
wrong,  and  he  does  not  even  know  that  a 
wrong  has  been  perpetrated;  hence  there  is 
no  reason  why  he  should  be  punished  or 
prevented  from  enforcing  the  note.  As  said 
by  Gray,  J.,  in  the  Massachusetts  case,  from 
which  we  have  quoted,  to  allow  the  maker 
of  the  note  to  plead  the  yiolation  of  a  Sun- 
day statute  against  one  who  had  no  part  in 
the  yiolation  thereof  is  to  recognize  the 
right  of  a  party  to  take  advantage  of  his 
own  wrong, — a  thing  which  the  law  ab- 
hors. We  are  satisfied  without  previous 
decisions  on  this  question,  and  it  follows 
that  a  defendant  cannot  rely  upon  the  de- 
fense that  the  note  was  executed  on  Sun- 
day. A  note  executed  on  Sunday  may  be 
ratified  on  a  week  day,  and  this  ratification 
need  not  be  supported  by  a  new  considera- 
tion. Payment  upon  the  obligation  or  any 
distinct  recognition  th<^reof  on  a  secular 
day  is  a  sufiicient  ratification  of  the  note 
to  validate  it.  We  need  not  determine 
whether  there  has  boon  such  a  ratification 
as  to  validate  the  note.  Tliere  is  so  much 
doubt  about  it  that  we  do  not  wish  to  make 
any  pronouncement  ui>on  that  proposition 
at  present.  Under  the  rules  hitherto  an- 
nounced by  us,  the  trial  court  seems  to  have 
been  in  error  in  finding  for  the  defendants, 
and  its  judgment  must  be  and  it  is  re- 
versed,  and  the   cause   is   remanded   for   a 

judgment  in  accord  with  this  opinion. 

I 

j      Weaver.    Preston,   Evans,   and   Salin- 
I  ger,  JJ.,  concur. 


Aimotatkm-*4nTalidity  of  Sunday  contract  as  aflfecting  right  of  innocent 

third  person  to  enforce  it* 


J.  Introductory,  6SG. 
II,  Contracts  In  general ,  SS6, 
III,  Negotiable  instruments ,  S87, 

I,  Introductory, 

In  order  to  raise  the  question  here  dis- 
cussed, it  is  essential  that  a  Sunday  con- 
tract be  invalid.  At  common  law  the 
fact  that  a  contract  was  entered  into  on 
Sunday  did  not  render  it  invalid.^  By 
statute,  however,  Sunday  contracts  have 
generally  been  directly  or  impliedly 
rendered  invalid.  "Whether  the  inva^ 
lidity  thus  attaching  to  a  Sunday  con- 

1  37  Cj^c.  557 ;  GoocH  V.  GoocB,  ante,  582. 
L.R.A.19170. 


tract  affects  a  third  person  who  acquires 
rights  through  or  under  the  contract  in 
ignorance  of  the  fact  that  it  was  execut- 
ed on  Sunday  is  the  subject  of  investi- 
gation in  this  note.  The  effect  upon  the 
validity  of  a  contract  of  ignorance  of  one 
of  the  parties  thereto  that  it  was  execut- 
ed by  the  other  on  Sunday  is  discussed  in 
the  note  to  Collins  v.  Collins,  18  L.R.A. 
(N.S.)  1176. 

II,  Contracts  in  general. 

Where  a  third  person  has,  for  value, 
come  into  possession  of  or  has  acquired 
property  held  under,  a  contract,  without 
knowledge  of  the  fact  that  it  was  execut- 
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ed  on  Sunday,  it  is  generally  held  that 
his  rights  are  not  affected  by  that  fact. 
In  the  cases  which  have  passed  directly 
upon  this  question,  a  written  contract 
was  involved  which  bore  a  secular  date, 
and  it  is  held  that  one  who  has. given  a 
contract  executed  on  Sunday  a  secular 
date  cannot  set  up  the  fact  that  it  was 
executed  on  Sunday,  as  against  a  third 
person  ignorant  of  this  fact.'  Thus,  a 
grantor  who  has  dated  a  deed  on  a  secu- 
lar day  cannot  avoid  the  deed  and  re- 
claim the  land  as  against  a  subsequent 
purchaser  of  the  land  in  good  faith  and 
without  any  notice  of  the  fact  that  the 
deed  was  executed  on  Sunday.'  Nor 
can  the  vendor  in  a  land  contract  execut- 
ed on  Sunday,  but  dated  on  a  secular 
day,  recover  the  laud  from  one  in  pos^ 
session  thereof  as  assignee  of  the  vendee, 
with  no  knowledge  of  the  fact  of  the 
execution  on  Sunday.*  In  order  to  de- 
feat a  contract  made  on  Sunday,  it  must 
be  shown  that  the  party  seeking  to  en- 
force it  had  some  voluntary  agency  in 
consummating  the  contract  on  that  day.^ 
By  giving  the  contract  .the  appearance  of 
legality,  one  is  estopped  to  deny  its 
validity.' 

In  the  ease  of  contracts  entered  into 
on  Sunday  which  have  been  fully  exe- 
eiited  and  carried  into  effect,  it  is  held 
that  the  policy  of  the  law  is  to  leave  the 
parties    without    remedy    against    each 


other.  Consequently,  in  case  of  a  sale  of 
property,  the  consideration  for  which 
has  been  paid  and  the  property  passed 
to  the  purchaser,  it  has  been  held,  on 
the  theory  that  the  vendor  cannot  re- 
claim the  property  on  the  ground  of  il- 
legality in  the  contract  of  sale,  that  this 
disability  avails  a  subsequent  purchaser 
who  was  ignorant  of  the  time  of  the 
contract,  so  that  the  creditors  of  the 
original  vendor  cannot  reclaim  it.'' 

/!/.  NeootiatHe  inatrumentM, 

The  indorsee  of  a  bill  has  been  held 
entitled  to  recover  thereon  against  the 
acceptor,  notwithstanding  it  was  dated 
on  Sunday.'  This  decision  is  based  upon 
two  grounds :  first,  there  being  no  proof 
of  the  time  when  the  defendant  wrote 
his  acceptance  upon  the  bill,  the  court 
refused  to  indulge  the  presumption  that 
the  bill  was  accepted  on  the  day  on 
which  it  was  drawn;  second,  even  assum- 
ing that  there  was  a  contract  entered 
into  on  Sunday,  it  "would  not  be  compe- 
tent to  the  defendant,  who  alone  had 
been  guilty,  of  a  breach  of  the  law,  to 
set  np  his  own  ill^al  act  as  a  defense 
to  this  action  at  the  suit  of  an  innocetat 
holder  of  the  bill." 

Where  the  action  is  brought  by  a  bona 
fide  holder  for  value,  without  notice  of 
the  time  of  execution,  the  fact  that  the 
paper  was  executed  on  Sunday  is  no  de- 


•  Cases  in  notes  8  and  4.  See  also  Moseley 
V.  Selma  Nat.  Bank  (1911)  3  Ala.  App.  614, 
57  So.  91,  infra,' note  17. 

5  Love  V.  Wells  (1865)  26  tad.  503,  d7  Am. 
Dec.  375.  The  action  is  merely  stated  to 
have  been  a  suit  to  recover  possession  of  the 
land. 

4  Johns  V.  Bailey  (1876)  45  Iowa,  241,  al- 
though the  action  was  by  the  vendor  to  re- 
cover the  land,  it  is  stated  that  the  question 
for  determination  is  whether  the  contract 
of  the  vendor  in  the  hands  of  the  assignee 
can  be  enforced. 

8  Johns  V.  Bailey  (Iowa)  supra.  See 
Moseley  v.  Selma  Nat.  Bank  (1911)  3  Ala. 
App.  614,  67  So.  91,  infra,  note  17. 

6  .Johns  r.  Bailey  (Iowa)  supra. 
THorton  v.  BuflSngton   (1870)    105  Mass. 

309. 

«  Begbie  v.  Levi  (1830)  1  Cromp.  &  J.  180, 
148  En<r.  Reprint,  1383,  1  Tyrw.  130,  9  L.  J. 
Exch.  51.  The  court  also  expresses  an  opin- 
ion that  the  contract  was  not  void  because 
not  made  in  the  ordinary  calling  of  the  con- 
tracting parties.  The  court  throughout  this 
case  treats  the  plaintiff  as  an  innocent  hold- 
er. It  does  not  consider  the  fact  that  the 
bill  is  dated  upon  Sunday  as  notice  to  all 
2>artie8  of  its  invalidity. 

In  Gilman  v.  Berry  (1879)  69  W.  H.  62, 
the  indorsee  of  a  note  made  and  dated  on 
Sunday,  who  had  sued  the  maker  and  had 
L.RJ^.1917C. 


judgment  rendered  against  him  on  the 
ground  that  the  note  was  made  and  dated 
on  Sunday,  tendered  the  note  to  the  payee, 
his  indorser,  and  demanded  of  him  the  sum 
represented  thereby,  and,  upon  refusal, 
brought  an  action  to  recover  it.  It  was 
urged  on  behalf  of  the  defendant  that  the 
defect  being  apparent  upon  mere  inspection 
of  the  note  and  reference  to  the  calendar, 
the  doctrine  of  caveat  emptor  applied.  The 
court  denied  this,  stating  that  it  was  not 
a  defect  so  apparent  upon  inspection  as  to 
suggest  a  reference  to  the  calendar;  that  a 
person  would  not  naturally  suspect  that  a 
note  may  be  dated  on  Sunday,  contrary  to 
the  presumption  that  all  things  are  rightly 
done,  especially  where  inquiry  was  diverted 
by  the  warranty  of  the  indorser  that  the 
paper  was  "as  good  as  gold."  But  it  con- 
cluded that  the  whole  matter  presented  a 
question  for  the  jury,  under  appropriate 
instruction,  and  the  charge  is  stated  to  have 
been  sufficiently  favorable  to  the  defendant. 
The  court  held  that  a  judgment  for  the 
plaintiff  was  sustained. 

It  has  been  held  that  no  presumption  is 
created  from  the  fact  than  an  indorsee  is 
suing,  that  he  is  innocent  of  all  knowledge 
as  to  the  illegality  of  the  contract.  Allen 
V.  Deming  (1843)  14  N.  H.  133,  40  Am.  Dec. 
179. 
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fense,  where  there  is  nothing  on  the  face 
of  the  paper  to  indicate  that  fact.®  So, 
where  the  paper  bears  a  secular  date,  it 
is  not  subject  to  the  defense  that  it  was 
executed  on  Sunday,  in  the  hands  of  a 
bona  fide  holder  for  value,  without  notice 
of  this  fact.^^  It  has  been  stated  that 
such  an  instrument  in  the  hands  of  a 
bona  fide  holder  is  valid  and  may  be  en- 
forced.^^  Such  a  holder,  who  has  not 
participated  in  any  violation  of  law,  and 
who  has  taken  the  note  before  its  ma- 
turity, for  good  consideration,  and  with- 
out notice  of  any  illegality  in  its  incep- 
tion, may  maintain  an  action  thereon 
against  the  maker." 

The  statutory  provisions  relating  to 
Sunday  contracts  are  emphasized  in 
some  cases.  In  an  early  Michigan  de- 
cision involving  a  note  bearing  a  secular 
date  the  court  holds,  without  reference 
to  that  fact,  that  the  Michigan  statute 
did  not  make  notes  executed  contrary  to 
the  Sunday  law  void  under  all  circum- 
stances, but  that  their  invalidity  is  only 
to  be  implied  from  the  prohibition  of 
Sunday  business,  and  under  such  a  stat- 
ute a  bona  fide  holder  is  protected."  A 
similar  decision  was  rendered  by  the 
New  Hampshire  court  in  a  suit  upon  a 
note  whieh  was  given  to  the  payee  with 


date  blank,  for  his  a*ccommodation,  and 
which  was  afterwards  filled  in  and  ne- 
gotiated by  him."  It  is  stated  obiter  by 
the  New  Hampshire  court  that,  in  case 
of  a  statute  declaring  that  the  illegality 
shall  make  the  note  absolutely  void,  the 
maker  may  set  up  the  defense,  though  in 
the  hands  of  a  bona  fide  holder. 

In  the  case  of  notes  dated  on  Sunday, 
given  for  lahds  or  goods  sold  on  that 
day,  it  has  been  held  that  a  statute  which 
makes  void  all  sales  and  contracts  for 
sale  of  any  real  or  personal  property, 
but  not  the  security  given  in  payment 
thereof,  does  not  invalidate  the  notes  in 
the  hands  of  a  bona  fide  holder  for 
value."  Such  a  statute  "affects  merely 
the  consideration  for"  the  note." 

In  some  cases  the  fact  that  the  instru- 
ment bears  a  secular  date  is  attributed 
to  the  defendant,  and  the  pnnciple  of 
estoppel  is  applied  to  preclude  the  de- 
fense that  it  was  in  fact  executed  on 
Sunday.  It  is  held  that  a  party  who 
gives  the  instrument  a  secular  date  can- 
not set  up  the  fact  that  it  was  executed 
on  Sunday,  to  defeat  an  action  against 
him  by  one  who  came  into  possession  as 
a  bona  fide  purchaser  for  value,  without 
notice  of  the  facts  as  to  execution." 
This  rule  has  been  applied  and  held  to 


»  Clark  V.  Barthold  (1915)  87  N.  J.  L.  255, 
93  Atl.  699. 

The  fact  that  notes  sued  on  by  a  bona  fide 
holder  for  value  were  given  on  Sunday  waa 
held  no  defense  to  the  action,  in  Myers  v. 
Kessler  (1906)  74  C.  C.  A.  62,  142  Fed.  730, 
where  the  notes  were  regular  upon  their 
face.  Whether  by  the  expression  "regular 
upon  their  face"  the  court  means  to  state 
that  the  notes  were  dated  upon  a  secular 
da^'  is  not  clear. 

10  Trieber  v.  St.  Louis  Commercial  Bank 
(1876)  31  Ark.  128,  holding  that  the  ac- 
ceptor of  a  bill  of  exchange  executed  on  Sun- 
day, though  dated  on  a  secular  day,  cannot 
set  up  the  fact  of  its  execution  on  Sunday 
to  defeat  an  action  by  a  bona  fide  holder. 
Although  the  defense  was  that  the  bill  was 
drawn  and  accepted  on  Simday,  the  finding 
of  the  court  is  merely  that  it  was  executed 
on  Sunday.  Whether  by  this  it  is  meant  to 
say  that  it  was  both  drawn  and  accepted  on 
Sunday  is  a  matter  of  conjecture. 

11  The  court  makes  no  point  as  to  how  the 
note  came  to  bear  the  secular  date,  although 
the  makers  of  the  note  alleged  that  it  was, 
by  mistake,  dated  with  a  secular  date.  Clin- 
ton Xat.  Bank  v.  Graves  (1878)  48  Iowa, 
228. 

i«In  Cranson  v.  Goss  (1871)  107  Mass. 
439,  9  Am.  Rep.  45,  it  is  stated  that  ''to  hold 
otherwise  would  be  to  allow  that  party  who 
alone  had  been  guilty  of  a  breach  of  the  law 
to  set  up  his  own  illegal  act  as  a  defense  to 
the  suit  of  an  innocent  partv." 

18  Tn  Vinton  v.  Peck  (1866)  14  Mich.  287, 
it  is  further  stated  that  "apart  from  this 
L.R.A.1917C. 


rule,  where  steps  are  taken  to  induce  a  belief 
that  a  note  was  not  made  on  Sunday,  we 
should  not  be  prepared  to  hold  that  a  party 
could  assert  his  own  fraud  in  his  defense." 

H  State  Capital  Bank  ▼.  Thompson  (18«1) 
42  N.  H.  369.  It  does  not  appear  whether  or 
not  the  date  finally  filled  in  was  a  secular 
date. 

WHouliston  V.  Parsons  (1851)  9  U.  C.  Q. 
B.  681;  Crombie  v.  Overholtzer  (1852)  11 
U.  C.  Q.  B.  55. 

w  Crombie  v.  Overholtzer  (U.  C.)   supra. 

I'^Bank  of  Cumberland  v.  Mavberry 
(1859)  48  Me.  198;  Knox  v.  ClifTord  ^1875) 
38  Wis.  651,  20  Am.  Rep.  28. 

Moseley  v.  Selma  Nat.  Bank  (1911)  3 
Ala.  App.  614,  57  So.  91.  holding  that  the 
maker  of  a  note  and  chattel  mortgage  to  se- 
cure the  same,  which  were  given  a  secular 
date,  could  not  set  up  the  fact  that  they 
were  executed  on  Sunday,  in  an  action  of 
detinue  by  a  bona  fide  holder  to  recover  the 
personal  property  covered  by  the  mortgage. 
The  court  here  states  that  "giving  tlie  note 
a  false  date  for  this  purpose,  if  not  an  ex- 
press representation  of  its  validity  that 
would  estop  the  maker  from  denying  its  le- 
I  gality  of  date  as  against  an  innocent  holder, 
is  a  representation  necessarily  implied  from 
the  circumstance,  and  there  is  no  real  differ- 
ence between  the  express  and  implied  repre- 
sentation." 

In  First  Nat.  Bajik  v.  Furman  (1897)  4 
Pa.  Super.  Ct.  415,  it  was  held  not  error,  in 
an  action  by  an  indorsee  against  the  makers 
of  a  note,  to  exclude  evidence  of  one  of  the 
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prevent  one  who  accepts,  on  Sunday,  an 
instrument  bearing  a  secular  date,  with- 
out correcting  the  false  date  or  indicat- 
ing the  true  time  of  acceptance,  from 
setting  up  the  Sunday  contract  to  defeat 
an  action  by  a  bona  hde  holder. ^^ 

The  principle  of  estoppel  has  been 
held  to  operate  in  favor  of  one  not  a 
bona  fide  holder,  such  a  party  being  held 
not  affected  by  the  fact  that  an  instru* 
ment  which  bore  a  secular  date  was  in 
fact  executed  on  Sunday,  where  the 
holder  was  ignorant  of  that  f  aet.^®  Thus, 
it  has  been  held,  as  against  a  transferee 
after  maturity,  that  the  maker  is  not 
entitled  to  set  up  that  the  contract  was 
in  fact  executed  on  Sunday,  where  it 


bore  a  secular  date.'^  And  the  assignee 
of  a  draft,  who,  in  this,  particular  case, 
was  held  to  occupy  the  same  position  as 
the  payee  of  a  promissory  note,  has  been 
held  not  affected  by  the  fact  that  the 
draft  was  drawn  on  Sunday.'^ 

Other  cases  do  not  apply  the  princi- 
ples of  estoppel,  but  hold,  in  tfae  case  of 
one  not  a  bona  fide  holder,  that  the  in- 
strument is  subject  to  the  same  defenses 
in  the  hands  of  such  a  holder  as  would 
have  been  available  between  the  original 
parties.^  Consequently,  where  the  orig. 
inal  parties  knew  of  the  execution  on 
Sunday,  this  defense  may  be  made 
against  such  holder.^ 


makers  that  He  signed  the  note  on  Sunday, 
and  on  that  day  delivered  it  to  the  original 
payee,  the  court  stating  thai  tbe  maker 
oould  not  be  allowed  to  contradict  the  ex- 
press written  contents  of  the  note,  it  being 
admitted  that  the  note  was  not  dated  on 
Sunday.  It  further  stated  that  ''it  is  not 
alleged  that  the  contract  was  made  on  Sun- 
day, or  that  the  plaintiff  had  any  notice  of 
the  note  having  been  signed  on  that  day. 
If  the"  plaintiff  was  a  holder  for  value  before 
maturity,  <he  took  a  note  dated  on  a  business 
day,  bearing  the  signature  of  this  defendant. 
He  had  a  right  to  presume  that  the  note  was 
signed  as  its  date  indicated,  and  the  defend- 
ant is  estopped  from  denying  that  it  was 
signed  and  delivered  otherwise.'* 

See  Vinton  v.  Peck,  supra,  note  13. 

l«BalI  v.  Powers  (1879)  62  Ga.  757,  ap- 
proved on  2d  appeal  in  Harrison  v.  Powers 
(1886)  76  Ga.  218.  See  Begbie  v.  Levi 
(1830)  1  Cromp.  &  J.  180,  148  Sng.  Reprint, 
1383,  1  Tyrw.  180,  9  L.  J.  Exch.  61,  supra, 
nate  8. 

in  Ball  V.  Powers  (Ga.)  supra,  it  is  stat- 
ed: "This  does  not  trench  upon  the  rule  that 
a  iSunday  contract  is  void;  it  only  excludes 
the  acceptor  from  treating  these  drafts  as 
Sunday  contracts  after  he  has  given  cur- 
rency to  them  as  Saturday  contracts,  and 
with  no  timely  disclosure  that  they  were 
other  than  what  they  purported  to  be  .  .  . 
the  defense  that  a  party's  own  act  is  void 
may  be  outlawed  by  the  doctrine  of  estoppel 
to  protect  innocent  purchasers  and  to  pre- 
vent fraud.  The  term  'void'  does  not  always 
import  utter  nullity."  The  Ball  Case  is 
approved  on  a  2d  appeal  (1886)  76  Ga.  218. 

One  who  himself  takes  under  a  Sunday 
contract  is  not  a  bona  fide  holder.  Harrison 
V.  Powers  (Ga.)   supra. 

w  See  First  Nat.  Bank  v.  Furman,  supra, 
note  17. 

Min  Uightman  v.  Kadetska  (1882)  58 
Iowa,  676,  43  Am.  Rep.  129,  12  N.  W.  736, 
the  court  states:  "That  the  defendant  may 
in  such  case  set  up  any  equity  which  existed 
in  his  favor  as  against  the  payee  is,  of 
L.RJ^.1917a 


course,  not  to  be  denied;  but  the  defendant's 
difficulty  is  that  he  does  not  show  that  any 
equity  existed  in  his  favor  as  against  the 
payee.  .  .  .  it  is  only  against  a  person 
in  equal  fault  that  a  defendant  can  be 
allowed  to  allege  his  own  turpitude." 

Gooch  V.  Gooch,  ante,  582. 

MGray  Tie  &  Lumber  Co.  v.  Farmers' 
Bank  (1901)  109  Ky.  694,  60  S.  W.  537. 
The  draft  involved  in  this  caae  was  drawn 
by  an  agent  upon  his  principal,  and  is  treat- 
ed as  if  drawn  by  the  principal  on  himself, 
and  in  legal  effect  a  promissory  note,  and 
liable  in  the  hands  of  an  assignee  to  all  de- 
fenses which  the  principal  had  against  the 
payee.  In  this  view  of  the  effect  of  the  in- 
strument it  is  stated  to  be  immaterial  that 
the  bill  was  drawn  on  Sunday;  ''appellant's 
agent  drew  it  and  antedated  it,  and  that,  we 
have  held,  is  equivalent  to  appellant's  own 
act.  Not  having  retracted  it,  but  suffered 
it  to  be  sold,  appellant  cannot  now  be  heard 
to  say  that  the  date  its  agent  gave  it  was 
not  the  true  one  *' 

M  Saltmarsh  v.  Tuthill  (1848)  13  Ala.  390. 
Draft  sued  upon  by  one  who  was  not  a  bona 
fide  holder  because  he  had  become  proprietor 
thereof  upon  a  usurious  loan  of  monev. 

«  Stevens  v.  Wood  (1879)  127  Mass.  12,^, 
holding  that  the  indorsee  of  a  demand  note 
— ^an  instrument  which,  by  the  terms  of  a 
statute,  was  open  to  the  same  defenses  in 
the  hands  of  an  indorsee  as  if  the  action 
had  been  brought  by  the  payee — he  could 
not  recover  against  the  maker  on  the  note* 
which  was  executed  and  delivered  to  an 
agent  of  the  payee  upon  Sunday.  It  was 
attempted  to  show  that  the  maker  conceix'ed 
the  idea  of  making  and  delivering  the  note 
on  Sunday  in  order  to  avoid  paying  the  debt 
for  which  it  was  given.  The  court  states* 
however,  that  the  defendant's  motive  in  en- 
tering into  the  illegal  contract  is  immate- 
rial, since  the  defense  is  allowed  not  for  the 
benefit  of  the  defendant,  but  because  the 
court  cannot  lend  its  aid  to  the  plaintiff. 

W.  A.  E. 
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(Blvlslon  No.  2.) 

G.  S.  VAN  EMAN,  Plff.  in  Err., 

V. 

VSnLLIAM  MOSING. 

(36  Okla.  655,  129  Pac.  2.) 

Mortgage  —  pnrchase  of  equity  of  re- 
demption —  liability. 

1.  The  mere  purchase  of  the  e<iuity  of  re- 
demption in  mortgaged  land  does  not  make 
such  purchaser  liable  personally  for  the  pay- 
ment of  the  mortgage  debt. 

For  other  cases,  see  Mortgage,  111.  in  Dig. 
1-52  N.  8.    ■ 

Same  —  obligation  from  purchase. 

2.  No  personal  obligation  rests  upon  the 
purchaser  of  mortgaged  land  to  pay  the 
mortgaged  debt,  unless  by  agreement  he  as- 
sumes its  payment,  or,  by  retaining  the 
amount  out  of  the  purchase  price,  or  other- 
wise, he  clearly  makes  the  debt  his  own. 
For  other  cases,  see  Mortgage,  III.  in  Dig. 

1-52  N.  8. 

Same  —  foreclosure  —  deficiency  judg- 
ment. 

3.  Where  the  purchaser  of  mortgaged  land 
has  not  assumed  the  payment  of  the  mort- 
gage debt,  nor  otherwise  clearly  made  the 
debt  his  own,  a  personal  or  deficiency  judg- 
ment cannot  ordinarily  be  rendered  against 
him  in  a  suit  on  the  debt,  or  to  foreclose  the 
mprt^age. 

For  other  cases,  see  Mortgage,  VI,  in  Dig. 
1-52  N.  8. 

(December  7,  1912.) 

1?  RROR  to  the  District  Court  for  Pawnee 
l-i  County  to  review  a  judgment  in  plain- 
tiff's favor  in  a  suit  for  a  contribution  to 
the  payment  of  a  mortgage  debt.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Eagleton,  Biddlson  &  Merritt, 
and  Orton  &  McNeill,  for  plaintiff  in  er- 
ror: 

One  who  purchases  land  by  quitclaim  deed, 
even  expressly  subject  to  encumbrances  on 
the  land,  does  not  become  personally  liable 
to  pay  the  prior  existing  encumbrances. 

Springer  v.  Foster,  27  Ind.  App.  15,  60  N. 
E.  720;  Hancock  v.  Wiggins,  28  Ind.  App. 
449,  63  N.  E.  242;  27  Cyc.  3340;  Searing  v. 
Benton,  41  Kan.  758,  21  Pac.  800;  Crane  v. 
Hughes,  5  Kan.  App.  100,  48  Pac.  865;  Lang 
V.  Cadwell,  13  Mont.  468,  34  Pac.  957; 
Pendleton  v.  Cowling,  11  Mont.  38,  27  Pac. 
386;  Capitol  Nat.  Bank  v.  Holmes,  43  Colo. 
154,  16  L.R.A.(N.S.)  470,  127  Am.  St.  Rep. 

Headnotes  by  Bbeweh,  C. 

Note.  —  As  to  personal  liability  of  pur- 
chaser of  equity  of  redemption  for  mort- 
gage debt  in  absence  of  express  assumption 
thereof,  see  amiotation  following  this  case, 
post,  592. 
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108,  95  Pac.  314;  Elliott  v.  Sackeft,  108  U. 
S.  132,  27  L.  ed.  678,  2  Sup.  Ct.  Rep.  375; 
Shepherd  v.  May,  115  U.  S.  505,  29  L.  ed. 
456,  6  Sup.  Ct.  Rep,  119;  Y.  M.  C.  A.  v. 
Croft,  34  Or.  106,  75  Am.  St.  Rep.  568,  55 
Pac.  439;  Ward  v.  DeOca,  120  CaL  102,  52 
Pac.  120 ;  Nelson  v.  Rogers,  47  Min».  103,  49 
N.  W.  52fe. 

Messrs.  Victor  O.  Johnson  and  I*.  S. 
Wilson,  for  defendant  in  error: 

The  law  presumes  that  any  title  or  en- 
cumbrance which  one  cotenant  acquires  in 
the  property  is  for  the  benefit  of  all. 

Powell  V.  Florida  Land  &  Improv.  Ca^  45 
Pla.  699,  39  So.  161;  Hake  v.  L«e,  106  La. 
482,  31  So.  54;  Perkins  v.  Smith,  18  Ky.  L. 
Rep.  609,  37  S.  W.  72;  Cocks  v.  Simmons,  55 
Ark.  104,  29  Am.  St.  Rep.  28,  17  S.  W.  594; 
Titsworth  v.  Stout,  49  111.  78,  95  Am.  Dec. 
577 ;  Sneed  v.  Atherton,  6  Dana,  276,  32  Aja. 
Dec.  70;  Leach  v.  Hall,  96  Iowa,  611,  64  N. 
W.  790;  Weare  v.  Van  Meter,  42  Iowa,  128. 
20  Am.  Rep.  616;  Mutherrfmugh  v.  Burke,  33. 
Kan.  260,  6  Pac.  252. 

If  Van  Uman  did  not  know  the  mortgage 
was  released  he  was  the  one  party  who  could! 
show  the  fact.    The  burden  was  upon  him. 

Nunez  v.  Bayhi,  52  La.  Ann.  1719,  28  So. 
349;  Cook  t.  Gurkin,  119  N.  C.  13,  25  S.  EL 
715;  Funk  v,  Procter,  110  Ky.  290,  61  S.  W. 
286. 

The  right  of  cotenants  to  recover  for  ex- 
penditures made  for  the  benefit  of  the  com- 
mon estate  in  no  way  depends  upon  person- 
al liability  or  upon  contract. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  686,  687 ; 
Kads  T.  Retherford,  114  Ind.  273,  5  AJtt.  St. 
Rep.  611,  16  N.  E.  587;  Kites  v.  Church,  142 
Mass.  586,  8  N.  E.  743;  Hipp  v.  Crenshawf — 
Iowa,  — ,  17  N.  W.  660;  Mcaintock  v.  Fon- 
taine, 119  Fed.  448;  Gosselin  v.  Smith,  154 
111.  74,  39  K.  E.  980;  Calkins  v.  Steinbaueh, 
66  Cal.  117,  4  Pac.  1103;  7  Am.  &  Eng.  Enc. 
Iaw,  2d  ed.  356;  Stewart  v.  Stewart,  90 
Wis.  516,  48  Am.  St.  Rep.  949,  63  N.  W. 
886 :  Vermillion  v.  Nickell,  —  Ky.  — ,  114  S. 
W.  270 ;  Jenkins  v.  Jenkins,  —  N.  J.  Eq.  — , 
6  Atl.  134;  Shillito  v.  Shillito,  160  Pa.  167, 
28  Atl.  637;  Miller's  Appeal,  119  Pa.  620,  13 
Atl.  504;  Wilton  v,  Tazwell,  86  111.  29; 
Mahoney  v.  Nevins,  190  Mo.  360,  88  S.  W. 
731;  Cook  v.  Cook,  92  Ind.  398;  Carter  v. 
Penn,  99  111.  390;  Case  v.  Case,  103  111. 
App.  177. 

Brewer,  C,  filed  the  following  opinion: 
In  January,  1907,  Van  Eman  and  Mosing 
each  owned  an  undivided  one-half  interest 
in  the  S.  E.  i  of  section  20,  township  20,  N., 
range  7  E.,  in  Pawnee  county.  Several  years 
prior,  a  grantor  in  the  chain  of  title  had  en- 
cumbered the  quarter  section  with  a  mort- 
gage for  $800.  January  5,  1907,  the  two 
owners   by  mutual    agreement    partitioned 
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the  land;  Van  Eman  qtiHclaimtng  to  Mosing 
the  W.  J  and  Mosing  to  Van  Eman  the  E.  ^ 
of  the  quarter  section.  Van  Eman  received 
the  improved  eighty  and  paid  Mosing  $200 
as  boot  to  equalize  the  values.  It  was 
understood  that  the  encumbrance  should 
hold  in  equal  parts  as  a  lien  upon  each  man's 
land.  The  two,  prior  to  the  division,  had 
paid  interest  on  the  mortgage,  share  and 
share  alike.  In  August,  1908,  Van  Eman 
refused  to  pay  any  more  interest,  claiming 
that  because  the  estate  of  one  of  their  form- 
er grantors  had  not  been  probated  the  title 
was  defective.  When  the  mortgage  note 
became  due  in  February,  1908,  Van  Eman 
refused  to  pay  any  part  of  the  debt  and  sug- 
gested foreclosure  as  a  means  of  cleaning 
np  the  title.  Mosing  then,  without  the 
knowledge  of  Van  Eman,  so  far  as  the  rec- 
ord discloses,  paid  off  the  mortgage  debt, 
amounting  with  interest  to  $845.20,  re- 
ceived the  note  and  mortgage,  but  the  re- 
lease was  ^ent  by  the  mortgagee  direct  to 
the  register  of  deeds  and  was  recorded. 
After  the  recording  of  the  release,  Van 
Eman  sold  and  conveyed,  by  quitclaim  deed, 
his  interest  in  law  and  equity  in  the  land, 
and  this  deed  was,  on  February  20,  1908,  al- 
so placed  on  record.  Tliis  suit  was  brought 
March  7, 1908,  by  Mosing  against  Van  Eman 
and  his  grantee,  a  man  named  Hinton,  on 
the  ground  that  they  had  conspired  togeth- 
er to  defraud  plaintiff,  and  to  defeat  his 
right  to  a  lien  on  the  other  half  of  the  land, 
and  to  subrogation  to  the  lien  thereon,  and 
for  judgment  against  Van  Eman  for  a  con- 
tribution to  the  amount  of  one  half  the 
mortgage  debt.  The  case  was  by  agreement 
tried  by  the  court,  which  found  that  "the 
allegation  of  conspiracy  to  defraud  plaintiff 
is  wholly  unsupported  by  any  evidence  in 
the  case,"  and  further  that  **the  defendant 
Hinton  is  an  innocent  purchaser  for  value 
and  without  notice,"  etc.  The  court,  how- 
ever, held,  as  a  matter  of  law,  that  the  plain- 
tiff was  entitled  to  a  personal  judgment 
against  Van  Eman  for  one  half  of  the  in- 
debtedness paid  off,  on  the  theory  that  he 
had  received  the  benefits  of  the  payment, 
and  therefore  that  equity  will  raise  an  im- 
plied promise  to  pay  by  the  beneficiary  for 
the  benefits  received. 

\\*e  have  read  the  evidence  carefully,  and 
it  is  nowhere  shown  in  it  that,  when  Van 
Eman  sold  by  quitclaim  deed  all  his  right, 
title,  and  interest  in  the  land^  he  had  any 
knowledge  that  the  mortgage  had  been  paid 
off  and  that  the  land  was  clear ;  nor  is  there 
a  suggestion  that  he  sold  it  as  clear  land, 
and  received  its  full  value,  thereby  receiving 
the  benefits  of  plaintiff's  paying  off  the  en- 
cumbrance. We  cannot  assume  facts  upon 
which  to  predicate  a  judgment  of  a  court. 
The  evidence  introduced  id  to  our  minds 
L.R.A.1917C. 


more  favorable  to  the  assumption  that  Van 
Eman  was  dissatisfied  with  the  land  and  the 
conditions  surrounding  it,  and,  without 
knowledge  that  the  mortgage  had  been  paid, 
found  a  purchaser,  and  sold  to  him  his  in- 
terest, consisting  of  an  equity  in  the  land, 
not  in  any  way  taking  into  account,  or  get- 
ting the  benefit  of,  the  unknown  discharge 
of  the  mortgage.  We  say  this,  beeause  the 
conreyance  to  Hinton  was  merely  by  quit- 
claim deed  of  all  his  interest  in  law  and 
equity  in  the  premises.  This  fact  is  some- 
what significant.  If  Van  Eman  knew  the 
mortgage  had  been  paid,  and  was  selling, 
and  receiving  the  price  for,  unencumbered 
land,  the  ordinary  course  would  have  been 
for  the  purchaser  to  demand,  and  the  seller 
to  freely  give,  an  ordinary  deed  or  convey- 
ance  with   warranties. 

But,  however,  it  is  futile  to  here  speculate 
on  the  matter.  The  judgment  must  stand, 
if  stand  it  can,  upon  the  record  as  made; 
and  this  fails  to  show  the  slightest  fact 
proving,  or  from  which  legitimate  inference 
mav  be  drawn,  that  Van  Eman  did  other 
than  sell,  for  what  he  could  get  for  it,  his 
equity  in  land  encumbered  by  a  mortgage  he 
had  not  assumed  and  for  the  payment  of 
which,  therefore,  he  was  not  penonaUy 
liable. 

If  it  had  been  shown  that  Van  Eman  was 
aware  of  the  payment  and  that  the  land 
was  clear,  and  with  this  knowledge  sold  it 
as  such,  receiving  its  full  price  as  clear 
land,  thus  knowingly  taking  to  himself  the 
benefit  of  plaintiff's  payment,  a  very  differ- 
ent question  would  be  presented,  and  we 
would  feel  like  going  to  the  uttermost  fron- 
tier of  equitable  rules  to  afi3rm  the  case. 
As  it  stands,  it  cannot  be  done. 

It  is  the  law  that  the  mere  purchase 
of  the  equity  of  redemption  in  mortgaged 
lands  does  not  make  the  purchaser  liable 
for  the  payment  of  the  mortgage  debt.  No 
personal  obligation  rests  upon  him  to  pay 
it  unless  by  agreement  he  assumes  the  debt, 
or  makes  the  debt  his  own,  by  retaining  the 
amount  of  It  out  of  the  purchase  price  or 
otherwise.  27  Cyc.  1340  et  seq.,  and  cases 
cited;  2  Jones.  Mortg.  %  1712;  Nelson  v. 
Rogers,  47  Minn.  103.  49  N.  W.  526;  Searing 
V,  Benton,  41  Kan.  768,  21  Pac.  800;  Hull  V. 
Young,  29  S.  C.  64,  6  S.  E.  938;  Tichenor  v. 
Dodd,  4  N.  J.  Eq.  454;  Mueller  v.  Renkes,  31 
Mont.  100,  77  Pac.  512;  National  Home 
Bldg.  &  L.  Asso.  v.  Scudder-Gale  Grocer  Co. 
82  Mo.  App.  245;  Ritchie  v.  McDuffie,  62 
Iowa,  46,  17  N.  W.  167;  Scholten  v.  Barber, 
217  Til.  148,  75  N.  E.  460;  Crebbin  v.  Shinn, 
19  Colo.  App.  302,  74  Pac.  705.  Unless  such 
a  purchaser  has  so  assumed  the  debt,  he  is 
not  liable,  in  a  suit  to  foreclose,  to  have  a 
personal  or  deficiency  judgment  rendered 
against  him.    2  Jones,  Mor^.  §  1712. 
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In  the  case  at  bar,  neither  of  the  parties 
to  this  suit  were  peraonally  liable  for  the 
payment  of  the  mortgage  debt,  not  having 
assumed  or  agreed  to  pay  it;  they  could 
have  abandoned  the  property,  or  let  it  be 
sold  under  foreclosure.  Either  of  them 
could  sell  his  equity  in  the  land  and  wash 
his  hands  of  the  entire  matter;  were  it  not 
so,  it  would  be  extremely  hazardous  to  have 
anything  to  do  with  encumbered  estates. 
The  encumbrance  being  against  the  land  of 
both  these  parties,  when  plaintiff  paid  it 
off,  he  was  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee,  and  to  proceed 
against  defendant's  lands  for  the  proper  con- 
tribution, unless  by  his  own  management  of 


the  matter  he  had  lost  this  right,  through 
the  coming  into  the  case  of  the  rights  of  an 
innocent  purchaser  who  took  the  title  dis- 
charged of  the  encumbrance. 

The  facts  disclosed  by  the  record  do  not 
call  for  an  application  of  the  equitable  doc- 
trines so  interestingly  discussed  in  the  briefs 
filed. 

The  cause  should  be  reversed  and  re- 
manded. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied,  January  7, 
1913. 


Annotation — ^Personal  liability  of  purchaser  of  eciolty  of  redemption  for 
mortgage  debt  in  absence  of  express  assumption  thereof. 


Other  questions  in  relation  to  the  lia- 
bility of  the  grantee  of  mortgaged  prop- 
erty are  discussed  in  notes  that  may  be 
found  by  consulting  the  Index  to  L.R.A. 
Notes  under  the  title,  "Mortgage,"  sub- 
title, "Sale  of  mortgaged  property;  as- 
sumption of  debt." 

Geaeval  rule. 

As  a  general  rule,  a  purchaser  of  the 
equity  of  redemption  in  mortgaged  land 
is  not  personally  liable  for  the  mortgage 
debt,  unless  he  expressly  or  impliedly 
agrees  to  pay  the  same.  Elliott  v.  Sack- 
ett  (1882)  108  U.  S.  132,  27  L.  ed.  678, 
2  Sup.  Ct.  Rep.  375;  Re  Shoeamith 
(1905)  68  C.  C.  A,  322,  135  Fed,  684; 
Jones  V.  Lamar  (1888)  34  Fed.  454;  In- 
terstate Land  &  Invest.  Co.  v.  Logan 
(1916)  —  Ala.  —,  72  So.  36;  HaU  v. 
Mobile  &  M.  R.  Co.  (1877)  58  Ala.  10; 
Mc Arthur  v.  Goodwin  (1916)  —  GaL 
— ,  160  Pac.  679;  Ward  v.  De  Oca  (1898) 
120  OaL  102,  52  Pac.  130;  Haskins  v. 
Young  (1915)  89  Conn.  66,  92  Atl.  877; 
Scholten  v.  Barber  (1905)  217  DL  148, 
75  N.  E.  460;  Ray  v.  Lobdell  (1905)  213 
Dl.  389,  72  N.  E.  1076;  Siegel  v.  Borland 
(1901)  191  Dl.  107,  60  N.  E.  863;  Rapp  v. 
Stoner  (1882)  104  HL  618;  Union  Trust 
Co.  V.  Scott  (1908)  170  Ind.  666,  85  N. 
E.  481;  Fitzgerald  v.  Flanagan  (1912) 
155  Iowa,  217,  135  N.  W.  738,  Ann.  Cas. 
1914C,  1104;  Ritchie  v.  McDuffie  (1883) 
62  Iowa*  46,  17  N.  W.  167;  Johnson  v. 
Monell  (1862)  13  Iowa,  300;  Rutland 
Sav.  Bank  v.  White  (1896)  4  Kan.  App. 
435.  46  Pac.  29;  Thompson  v.  Levy 
(1898)  50  La.  Ann.  751,  23  So.  913; 
Mueller  v.  Renkes  (1904)  31  Mont.  100, 
77  Pac.  612;  Tichenor  v.  Dodd  (1844)  4 
N.  J.  E^.  454;  Hartshome  v.  Hartshorne 
(1840)   2  N.  J.  Eq.  349;   Stevenson  v. 

Black   (1831)   1  N.  J.  Eq.  338;  Silver- 
L.RA.19i7C. 


stein  V.  Brown  (1912)  153  App.  Div. 
677,  138  N.  Y.  Supp.  848;  Brock wav  v. 
Tayntor  (1886)  5  N.  Y.  S.  R.  73;  Van 
Eman  v.  Mosing,  ante,  590;  Hull  v. 
Young  (1888)  29  S.  C.  64,  6  S.  E.  938; 
Granger  v.  Roll  (1895)  6  S.  D.  611,  62 
N.  W.  970 ;  Rabb  v.  Texas  Loan  &  Invest. 
Co.  (1906)  —  Tex.  Civ.  App.  — ,  96 
S.  W.  77;  Guernsey  v,  Kendall  (1881) 
55  Vt.  201;  Cleveland  v.  Southard  (1870) 
25  Wis.  479;  Re  Errington  [1894]  1  Q. 
B.  (Eng.)  11,  10  Reports,  91,  69  L.  T. 
N.  S.  766;  Tweddel  v.  Tweddel  (1787)  2 
Bro.  Ch.  152,  29  Eng.  Reprint,  87. 

It  is  not  necessary,  however,  that  there 
should  be  a  formal  promise  on  his  part 
to  pay  the  mortgage  debt,  in  order  to 
render  him  personally  liable  therefor,  if 
his  intention  to  assume  the  debt  appears 
from  a  consideration  of  the  entire  instru- 
ment. The  obligation  may  be  made  oral- 
ly or  in  a  separate  instrument,  or  it 
may  be  implied  from  the  transaction 
of  the  parties,  or  it  may  be  shown  by 
the  circumstances  under  which  the  pur- 
chase was  made,  a  s  well  a  s  by  the 
language  used  in  the  agreement.  Hop- 
kins V.  Warner  (1895)  109  Cal.  133,  41 
Pac.  868;  Hibemia  Sav.  &  L.  Soc.  v, 
Dickinson  (1914)  167  OaL  616,  140  Pac. 
265. 

To  create  a  personal  liability  on.  the 
part  of  a  grantee  in  a  deed  to  pay  a 
prior  mortgage  on  the  lands  conveyed, 
where  there  is  no  evidence  to  explain 
the  language  used,  or  sho^nng  a  mistake, 
the  words  used  must  clearly  import  that 
the  grantee  assumes  sueh  pavment.  Hop- 
per V.  Calhoun  (1894)  52  Kan.  703,  39 
Am.  St.  Rep.  363,  35  Pac.  815. 

Conveyance  subject  to  mortgage. 

A  purchaser  who  does  not  expressly 
agree  to  pay  the  mortgage  debt  is  not 
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personally  liable  therefor  by  reason  of 
his  deed  being  subject  to  the  mortgage. 
Metropolitan  Nat.  Bank  v.  St.  Louis  Dis- 
patch Co.  (1892)  149  U.  S.  436,  37  L.  ed. 
799,  13  Sup.  Ct.  Rep.  944;  Shepherd  v. 
May  (1885)  115  V.  S.  505,  29  L.  ed. 
456,  6  Sup.  Ct.  Rep.  119 ;  EUiott  v.  Sack- 
ett  (1882)  108  U.  S.  132,  27  L.  ed.  678, 
2  Sup.  Ct.  Rep.  375;  AUentown  Nat. 
Bank's  Appeal  (1884)  18  Rep.  (Fed.) 
641;  Mott  V.  American  Trust  Co.  (1916) 
124  Ark.  70,  186  S.  W.  631 ;  J.  K  Ma- 
gill  Lumber  Co.  v.  Lane-White  Lumber 
Co.  (1909)  90  Ark.  426,  119  S.  W.  822; 
Patton  V.  Adkins  (1883)  42  Ark,  197; 
McArthur  v.  Goodwin  (1916)  —  CaL 
— ,  160  Pac.  679;  Hibernia  Sav.  &  L. 
Soc.  V.  Dickinson  (Cal.)  supra;  Capitol 
Nat.  Bank  v.  Holmes  (1908)  43  Colo. 
154,  16  L.R.A.(N.S.)  470,  127  Am.  St. 
Rep.  108,  95  Pac.  314;  Lippitt  v.  Thames 
Loan  &  T.  Co.  (1914)  88  Conn.  185,  90 
AtL  369;  Burbridge  v.  Guinter  (1915) 
69  Fla.  49,  67  So.  571;  Crawford  v. 
Nimmons  (1899)  180  HI  143,  54  N.  E. 
209;  Robinson  Bank  v.  Miller  (1894) 
153  DL  244,  27  L.R.A.  449,  46  Am.  St. 
Rep.  883,  38  N.  E.  1078;  Rapp  v.  Stoner 
(1882)  104  m.  618;  Fowler  v.  Fay  (1872) 
62  HI.  375;  Dunn  v.  Rodgers  (1867)  43 
HL  260;  Comstock  v.  Hitt  (1865)  37  DL 
542;  Nicholson  v.  Nicholson  Coal  Co. 
(1914)  190  BL  App.  607;  Macfarland  v. 
Utz  (1912)  175  HL  App.  525;  Lane  v. 
Davis  (1910)  158  IlL  App.  653;  Town- 
send  V.  Wilson  (1910)  155  DL  App.  303; 
Elser  V.  Williams  (1902)  104  DL  App. 
238;  Rourke  v.  Coulton  (1879)  4  Dl.  App. 
257;  Hancock  v.  Fleming  (1885)  103  Ind. 
533,  3  N.  E.  254;  Hewitt  v.  Powers 
(1882)  84  Ind.  295;  Gregory  v.  Arms 
(1911)  48  Ind.  App.  562,  96  N.  E.  196; 
Springer  v.  Foster  (1901)  27  Ind,  App. 
15,  60  N.  E.  720;  Lamka  v.  Donnelly 
(1913)  163  Iowa,  255,  143  N.  W.  869; 
Moore  v.  Olive  (1901)  114  Iowa,  650,  87 
N.  W.  720;  Lewis  v.  Day  (1880)  53  Iowa, 
575,  5  N.  W.  753;  Hull  v.  Alexander 
(1869)  26  Iowa,  569;  Aufricht  v.  North- 
rup  (1865)  20  Iowa,  61;  Holcomb  v. 
Thompson  (1893)  50  Kan.  598,  31  Pac. 
1081,  32  Pac.  1091 ;  Schmucker  v.  Sibert 

(1877)  18  Kan,  104,  26  Am.  Rep.  765; 
Crane  v.  Hughes  (1897)  5  Kan,  App. 
100,  48  Pac.  865;  Peck  v.  Hewlett  (1898) 
20  Ky.  L.  Rep.  45,  45  S.  W.  104;  Webb 
v.  Reed  (1894)  16  Ky.  L.  Rep.  447;  Clay 
F.  Ins.  Co.  V.  Hickman  (1884)  6  Ky. 
L.  Rep.  308;  Chilton  v.  Brooks  (1890) 
72  Md.  554,  20  Atl.  125 ;  Fiske  v.  Tolman 

(1878)  124  Mass.  254,  26  Am.  Rep.  659; 
Drury  v.  Tremont  Improv.  Co.  (1866) 
13  Allen  (Mass.)  168;  Strong  v.  Con- 
verse (1864)  8  Allen  (Mass.)  557,  85 
L.K.A.1917C.  38 


Am.  Dec.  732;  Strohauer  v.  Volt  a  (1880) 
42  Mich.  444,  4  N.  W.  161;  Winan.^  v. 
Wilkie  (1879)  41  Mich.  261,  1  N.  AV. 
1049;  Clifford  v.  Minor  (1899)  76  Minn. 
12,  78  N.  W.  861;  Hall  v.  Morgan  (1883) 
79  Mo.  47;  Fuller  v.  Devolld  (1910)  144 
Mo.  App.  93,  128  S.  W.  1011;  Keifer  v. 
Shacklett  (1900)  85  Mo.  App.  449;  State 
Ins.  Co.  V.  Irwin  (1896)  67  Mo.  App. 
90;  Walker  v.  Goodsill  (1893)  54  Mo. 
App.  631;  liang  v.  Cadwell  (1893)  13 
Mont.  458,  34  Pac.  957;  Pendleton  v. 
CowUng  (1891)  11  Mont.  38,  27  Pac. 
386;  Green  v.  Hall  (1895)  45  Neb.  89, 
63  N.  W.  119;  Lawrence  v.  Towle  (1879) 
59  N.  H,  28;  Woodbury  v.  Swan  (1878) 
58  N.  H.  380;  Dingeldein  v.  Third  Ave. 
R.  Co.  (1868)  37  K.  Y.  575;  Binsse  v. 
Paige  (1863)  1  Keyes  (N.  Y.)  87, 1  Abb. 
App.  Dec.  138;  Stebbins  v.  Hall  (1859) 
29  Barb.  (K.  Y.)  524;  Smith  v.  Johnson 
(1843)  Hill  &  D.  Supp.  (N.  Y.)  240; 
Tillotson  V.  Boyd  (1851)  4  Sandf.  (N. 
Y.)  516;  Whitney  v.  Meister  (1904)  26 
Ohio  C.  C.  593;  Walker  v.  Goldsmith 
(1879)  7  Or.  161;  Granger  v.  Roll  (1895) 
6  S.  D.  611,  62  N.  W.  970;  Chaffee  v. 
Hawkins  (1916)  89  Wash.  130,  154  Pac. 
143,  157  Pac.  35;  Tanguay  v.  Felthousen 
(1878)  45  Wig.  30;  Real  Estate  Loan 
Co.  V.  Molesworth  (1886)  3  Manitoba  L. 
R.  116. 

This  question  has  been  settled  in  Penn- 
sylvania since  1878  by  statute.  Act  of 
June  12,  1878,  P.  L.  205,  which  provides 
that  the  grantee  of  real  estate  subject  to 
a  mortgage  shall  not  be  personally  liable 
for  the  payment  of  such  mortgage,  unless 
by  agreement  in  writing  he  shall  have 
expressly  Assumed  a  personal  liability 
therefor,  and  that  the  words,  "under  and 
subject  to  the  payment  of  such  mort- 
gage," shall  not  alone  be  construed  to 
make  such  grantee  liable.  Fest^s  Estate 
(1891)  11  Pa.  Dist.  R.  212;  Tritten's  Es- 
tate (1912)  238  Pa.  555,  86  Atl.  461. 

And  even  prior  to  the  passage  of  this 
act,  it  was  held  that  a  deed  reciting  that 
the  conveyance  wa§  under  and  subject  to 
the  payment  of  a  mortgage  did  not  make 
the  grantee  liable  to  the  mortgagee. 
Girard  L.  Ins.  &  T.  Co.  v.  Stewart  (1878) 
86  Pa.  89;  Moore's  Appeal  (1879)  88 
Pa.  450,  32  Am.  Rep.  469;  Samuel  v. 
Peyton  (1879)  88  Pa.  465;  Stokes  v.  Wil- 
liams (1879)  6  W.  N.  C.  (Pa.)  473; 
Thomas  v.  Wiltbank  (1879)  6  W.  N.  C. 
(Pa.)  477;  Taylor  v.  Mayer  (1880)  93 
Pa.  42;  Paul  v.  Casselberry  (1880)  8 
W.  N.  C.  (Pa.)  334. 

There  is,  however,  a  very  early  case 
to  the  contrary.  Campbell  v.  Shrum 
(1834)  3  Watts  (Pa.)  60. 

A  purchaser  or  an  undivided  half  of 
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mortgaged  premises,  subject  to  the  one- 
half  part  of  the  mortgage,  is  not  per- 
sonally liable  for  one  half  of  the  mort- 
gage debt.  Murray  v.  Smith  (1853)  1 
Duer  (N.  Y.)  412. 

A  declaration  counting  upon  an  ex- 
press assumption  of  a  mortgage  by  the 
grantee  in  a  deed  (the  deed  being  made 
part  of  the  declaration)  will  not  be  sup- 
ported by  a  clause  in  the  deed,  "that  the 
land  is  conveyed  subject  to  the  mort- 
gage," the  words  of  assumption  being 
absent.  Loudenslager  v.  Woodbury 
Heights  Land  Co.  (1900)  64  N.  J.  L.  405, 
45  Atl.  784. 

Cases  where  the  deed  is  merely  ex- 
pressed to  be  subject  to  the  mortgage  are 
to  be  distinguished  from  cases  like  Bur- 
bank  V.  Roots  (1893)  4  Oolo.  App.  197, 
and  Carley  v.  Fox  (1878)  38  Mich.  387, 
holding  that  the  grantee  is  liable  where 
the  deed  is  expressed  to  be  subject  to 
the  "payment"  of  the  mortgage. 

Mortgase  as  part  of  oomflideratlon. 

Where  the  mortgage  debt  forms  part 
of  the  consideration  for  the  conveyance 
of  mortgaged  property  and  is  deducted 
from  the  purchase  price,  it  is  held  in  the 
majority  of  instances,  as  appears  from 
the  following  cases,  that  the  purchaser  is 
personally  liable  for  the  mortgage  debt, 
although  he  did  not  expressly  agree  to 
pay  it. 

Thus,  in  a  Connecticut  case  it  is  heH 
that  a  purchaser  of  land  subject  to  a 
mortgage  thereon  which  is  deducted  from 
the  purchase  price  is  bound  by  implica- 
tion of  law^  to  pay  the  mortgage  debt. 
Townsend  v.  Ward  (1858)  27  Conn.  610. 

And  the  rule  is  well  settled  in  Illinois 
that  if  an  encumbrance  is  deducted  from 
the  purchase  price,  the  grantee  becomes 
liable  for  the  debt.  Ray  v.  Lobdell 
(1905)  213  HL  389,  72  N.  E.  1076;  Corn- 
stock  V.  Hitt  (1865)  37  HL  542. 

A  grantee  is  personally  liable,  al- 
though there  be  no  assumption  of  pay- 
ment of  the  indebtedness,  if  the  pur- 
chase be  made  expresily  subject  to  a  deed 
of  trust,  and  the  amount  of  the  indebt- 
edness thereby  secured  is  included  in  and 
forms  a  part  of  the  consideration  of  the 
conveyance.  Drury  v.  Holden  (1887) 
121  ni.  130, 13  N.  E.  547;  Robinson  Bank 
V.  Miller  (1894)  153  Dl.  244,  27  L.R.A. 
449,  46  Am.  St.  Rep.  883,  38  N.  E.  1078. 

Where  the  payment  of  the  outstand- 
ing deed  of  trust  in  the  nature  of  a 
mortgage  constitutes  part  of  the  pur- 
chase money,  the  law  implies  an  under- 
taking by  the  grantee  of  an  equity  of 
redemption  to  pay  it.  Twichell  v.  Mears 
(1878)  8  Biss.  211,  Fed.  Cas.  No.  14, 
286. 
L.R.A.1917C. 


If  one  purchases  encumbered  land  for 
its  full  value  and  retains  in  his  hands, 
out  of  the  consideration,  a  sufficient  sum 
to  satisfy  the  encumbrance,  he  may  be 
held  personally  liable  for  the  payment 
thereof,  although  he  has  not  expressly 
agreed  to  pay  the  encumbrance  resting 
upon  the  land.  Rav  v.  Lobdell  (1905) 
213  HL  389,  72  N.  E.  1076. 

Where  the  amount  of  a  mortgage  is 
to  be  paid  as  a  part  of  the  purchase 
money,  it  is  an  assumption  of  the  debt, 
and  precise  and  formal  words  are  un- 
necessary to  impose  upon  a  grantee  an 
engagement  to  pay  off  the  mortgage,  but 
the  inquiry  is  as  to  the  intention  of  the 
parties.  Brosseau  v.  Lowy  (1904)  209 
ni.  405,  70  N.  E.  901. 

And  the  authorities  in  Iowa  are  in 
harmony  upon  the  proposition  that  where 
a  purchaser  retains  out  of  the  purchase 
price  a  sufficient  amount  to  meet  a  mort- 
gage, even  without  an  expressed  agree^ 
ment  to  that  effect,  he  will  be  held  to 
have  assumed  the  payment  of  the  mort- 
gage, and  is  personally  liable  for  the 
mortgage  debt.  Lamka  v.  Donnelly 
(1913)  163  Iowa,  255,  143  N.  W.  869; 
Bristol  Sav.  Bank  v.  Stiger  (1892)  86 
Iowa,  344,  53  N.  W.  265. 

Where  a  mortgage  debt  forms  a  part 
of  the  consideration  of  the  purchase,  al- 
though the  purchaser  has  not  entered 
into  any  contract  or  agreement  to  pay 
it,  he  is  personally  liable  therefor. 
Wood  V.  Smith  (1879)  51  Iowa,  156,  50 
N.  W.  581. 

By  an  exchange  of  equity  for  equity, 
where  there  is  no  evidence  of  a  sale  by 
either  party  for  a  specified  sum,  and  no 
showing  that  a  part  of  the  consideration 
to  be  paid  is  withheld  by  either  to  cover 
the  amount  of  a  mortgage,  neither 
grantee  is  liable  for  the  mortgage  debt 
on  the  land  deeded  to  him,  although  the 
relative  values  of  the  lands  and  the 
amounts  of  the  encumbrances  thereon 
were  estimated  in  making  the  deal.  Hal- 
vorson  v.  Mullin  (1916)  —  Iowa,  — ,  156 
N.  W.  289,  affirmed  on  rehearing  in 
(1917)  161  N.  W.  309,  without  mention 
of  this  point. 

And  in  a  Michigan  case  it  is  held 
that  a  grantee  of  land  subject  to  a  mort- 
gage, the  amount  of  which  is  deducted 
from  the  purchase  price,  is  personally 
liable  for  the  mortgage  debt.  Canfield 
V.  Shear  (1882)  49  Mich.  313,  13  N.  W. 
605. 

The  best  discussion  of  this  point  is 
found  in  Heid  v.  Vreeland  (1879)  30  N.     I 
J.  Eq.  591,  where  the  court  said :  "There    /\ 
can  be  no  doubt  at  this  day  that  where 
the  purchaser  of  land  encumbered  by  a 
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mortgage  agrees  to  pay  a  particular  sum 
as  purchase  money,  and  on  the  execu- 
tion of  the  contract  of  purchase,  the 
amount  of  the  mortgage  is  deducted 
from  the  consideration  and  the  land  con- 
veyed subject  to  the  mortgage,  that  the 
purchaser  is  bound  to  pay  the  mortgage 
debt,  whether  he  agreed  to  do  so  by 
express  Words  or  not.  This  obligation 
results  necessarily  from  the  very  nature 
of  the  transaction.  Having  accepted  the 
land  subject  to  the  mortgage,  and  kept 
back  enough  of  the  vendor's  money  to 
pay  it;  it  is  only  common  honesty  that 
he  could  be  required  either  to  pay  the 
mortgage  or  stand  primarily  liable  for  it. 
.  .  .  A  different  view  was  expressed 
in  Belmont  v.  Coman,  22  N.  Y.  438,  78 
Am.  Dec.  213.  It  was  there  held  that 
where  lands  are  conveyed  subject  to  a 
mortgage,  and  the  amount  of  the  mort- 
gage is  deducted  from  the  •  purchase 
money  agreed  upon,  no  personal  liability 
is  thereby  created  against  the  purchaser, 
but  that  the  true  exposition  of  the 
intent  of  the  parties  under  such  an  ar- 
rangement is  that  so  mueh  of  the  pur- 
chase money  as  is  represented  by  the 
mortgage  is  not  to  be  paid  by  the  pur- 
chaser to  anybody,  but  shall  be  paid  out 
of  the  land,  and  in  that  manner  only. 
Sueh  interpretation  would  undoubtedly 
carry  into  effect  the  intention  of  the  par- 
ties where  the  interest  sold  is  merely  the 
equity  of  redemption,  and  the  purchase 
money  agreed  upon  represents  simply  the 
value  of  the  mortgagor's  interest  in  the 
mortgaged  premises  over  the  mortgage 
debt;  but  where  the  purchase  money 
agreed  upon  represents  the  whole  value 
of  the  premises  free  from  the  mortgage, 
and  one  of  the  mortgagor's  objects  in 
selling  is  to  relieve  himself  from  the 
mortgage  debt,  the  vendor  would  seem, 
according  to  the  plain  meaning  of  the 
arrangement,  to  have  a  clear  right  to 
the  whole  sum  agreed  to  be  paid,  or,  if 
part  is  kept  back  to  pay  the  mortgage, 
that  the  purchaser  shall  be  required 
either  so  to  apply  it,  or  to  indemnify 
the  mortgagor  against  the  mortgage 
debt;  such  I  understand  to  be  the  prin- 
ciple established  by  the  adjudications  of 
this  state,  and  in  my  view  there  can  be 
no  doubt  it  is  founded  on  justice  and 
reason." 

Where  it  is  stipulated  that  "said  real 
estate  being  subject  to  a  mortgage  for 
$2,080,  the  consideration  of  $16,080  shall 
be  payable  as  follows:  $2,080  in  said 
mortgage,'  ..."  the  mortgage  is  to 
be  paid  as  part  of  the  consideration, 
and  the  land  is  not  merely  taken  sub- 

i'ect  to  the  mortgage;  it  is  in  effect  an 
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agreement  by  the  grantee  to  pay  the 
mortgage  debt.  Thayer  v.  Torrey  (1876) 
37  N.  J.  L.  339. 

And  in  Canada  it  is  held  that  where, 
on  the  purchase  of  land  subject  to  a 
mortgage,  the  amount  thereof  is  included 
in  the  consideration  and  retained  by  the 
grantee  to  pay  the  mortgage,  he  is  per- 
sonally liable  for  the  mortgage  debt.  Re 
Crozier  (1877)  24  Grant,  Ch.  U.  0.  537. 

In  Carman  v.  Wightman  (1907)  10 
Ont.  Week.  Rep.  135,  it  is  stated  that  a 
purchaser  by  agreeing  to  retain  so  much 
of  the  purchase  price  as  represents  the 
mortgage  renders  himself  subject  to  lia- 
bility to  be  called  on  for  payment  by  the  r^  , 
mortgagee.  v\-'' 

But  in  Interstate  Land  &  Invest.  Co.  '^'* 
V.  Logan  (1916)  —  Ala.  — ,  72  So.  36, 
and  in  Green  v.  HaH  (1895)  45  Neb.  89, 
63  N.  W.  119,  it  is  held  that  the  fact 
that  the  mortgage  is  part  of  the  consid- 
eration for  the  conveyance  does  not  make 
the  purchaser  personally  liable  for  the 
mortgage  debt. 

And  in  New  York  it  is  held  that,  al- 
though a  deed  with  full  covenants  states 
as  the  consideration  the  agreed  value  of 
the  premises,  and  recites  that  the  con- 
veyance is  subject  to  a  mortgage  the 
amount  of  which  has  been  estimated  as 
a  part  of  the  purchase  money  and  de- 
ducted therefrom,  the  grantee  is  not  per- 
sonally liable  for  the  mortgage  debt. 
Belmont  v.  Coman  (1860)  22  N.  Y.  438, 
78  Am.  Dec.  213;  Remsen  v.  Beekman 
(1862)  25  N.  Y.  552;  Equitable  L.  Assur. 
Soc.  V.  Bostwick  (1885)  100  N.  Y.  628, 
3  N.  E.  296. 

There  are,  however,  two  early  lower 
court  decisions  to  the  contrary.  An- 
drews v.  Wolcott  (1852)  16  Barb.  (N. 
Y.)  21;  Ferris  v.  Crawford  (1845)  2 
Denio  (N.  Y.)  595. 

And  in  a  South  Dakota  case  it  is  held 
that  neither  the  fa^t  that  the  full  value 
of  the  property  is  expressed  in  the  deed 
as  the  consideration  of  the  purchase, 
nor  the  fact  that  the  amount  of  the  mort- 
gage has  been  retained  by  the  grantee 
out  of  the  purchase  price,  will  render 
him  personally  liable  for  the  mortgage 
debt,  in  the  absertce  of  an  agreement  to 
pay  it.  Granger  v.  Roll  (1895)  6  S.  D. 
611,  62  N.  W.  970. 

Jager  v.  Vollinger  (1899)  174  Mass. 
521,  55  N.  E.  458,  holds  that  while  the 
words,  "subject  to  a  mortgage,  which  is 
a  part  of  the  consideration,"  will  not 
impoi^t  an  undertaking  by  the  grantee  to 
pay  the  mortgage  debt,  the  words,  "sub- 
ject to  a  mortgage,  the  payment  of  which 
is  a  part  of  the  consideration,*'  have 
that  effect. 
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Implied  agreements  to  pay  mortgage 
debt. 

The  clause  in  a  deed  of  land  subject 
to  two  mortgages  which  also  cover  other 
realty  of  the  grantor,  that  the  land  con- 
veyed is  alone  to  be  holden  for  the  pay- 
ment of  both  of  the  mortgage  debts,  does 
not  constitute  a  promise  by  the  grantee 
to  pay  them.  Hubbard  v.  Ensign  (1879) 
46  Conn,  676. 

The  assumption  of  the  mortgage  debt 
by  the  grantee  is  not  proved  by  the  fact 
that  his  widow  and  executrix  included 
it  in  the  list  of  his  debts  in  her  petition 
to  the  court  for  the  sale  of  land  to  pay 
his  debts.  McCrery  v.  Nivin  (1907)  — 
Del.  Ch.  — ,  67  Atl.  452. 

An  agreement  to  become  personally 
liable  for  the  mortgage  debt  cannot  be 
inferred  from  the  payment  of  interest  on 
the  mortgage  by  a  purchaser  of  an  equity 
of  redemption.  Re  Errington  [1894]  1 
Q.  B.  (Eng.)  11, 10  Reports,  91,  69  L.  T. 
N.  S.  766 ;  Metropolitan  Nat.  Bank  v.  St. 
Louis  Dispatch  Co.  (1892)  149  U.  S.  436, 
37  L.  ed.  799,  13  Sup.  Ct.  Rep.  944;  Mac- 
farland  v.  Utz  (1912)  175  HL  App.  525. 

Nor  does  such  a  purchaser  assume  and 
become  personally  liable  for  the  princi- 
pal of  the  mortgage  debt  by  an  agree- 
ment to  pay  the  interest  on  the  debt  in 
consideration  of  the  extension  of  the 
time  of  payment  of  the  principal.  Creb- 
bin  V.  Shinn  (1903)  19  Colo.  App.  302, 
74  Pac.  795;  Macfarland  v.  Utz  (DL) 
supra. 

A  grantee  who  assumes  a  portion  of  a 
mortgage  is  not  personally  liable  for 
more  than  such  portion  of  the  mortgage 
debt.  Logan  v.  Smith  (1880)  70  Ind. 
597;  Snyder  v.  Robinson  (1871)  35  Ind. 
311,  9  Am.  Rep.  738;  Garrett  v.  Peirce 
(1897)  74  DL  App.  225;  Edwards  v. 
Thostenson  (1884)  64  Iowa,  680. 

An  agreement  between  the  grantor  and 
the  grantee  of  mortgaged  premises  that 
the  mortgage  will  be  satisfied  of  record 
by  the  former  within  one  year,  and  in 
case  of  his  failure  to  do  so  the  latter 
may  pay  and  discharge  the  same  and 
retain  the  amount  so  paid  out  of  the  un- 
paid purchase  money,  does  not  constitute 
an  assumption  of  the  mortgage  debt  by 
the  grantee.  Ayres  v.  Randall  (1886) 
108  Ind.  695,  9  N.  E.  464. 

The  mere  fact  that  a  mortgage  is  ex- 
cepted from  the  covenant  as  to  title  will 
not  impose  a  personal  liability  for  the 
mortgage  debt  on  the  grantee.  Re  Gould 
(1893)  3  Ohio  N.  'P.  314,  3  Ohio  S.  &  C. 
P.  Dec,  701;  Fitzgerald  v.  Flannagan 
(1910)  —  Iowa,  — ,  125  N.  W.  995. 

The  words,  following  the  covenant 
against  encumbrances,  ^'except  a  mort- 
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gage  of  $2,170.  and  one  interest  mort- 
gage of  $195,  Doth  mortgages  given  to 
C.  S.  C,  which  mortgages  of  said  second 
party  accept  and  agree  to  pay,"  wholly 
unexplained  by  other  evidence,  are  not 
suflBcient  to  show  an  assumption  of  the 
mortgages  referred  to  by  the  grantee 
named  in  the  deed.  Hopper  v.  Calhoun 
(1894)  52  Kan.  703,  39  Am.  St.  Rep.  363, 
35  Pac.  816. 

An  agreement,  in  an  executory  con- 
tract for  the  purchase  of  land,  that  pay- 
ment should  oe  applied  on  a  mortgage 
held  by  a  third  party,  until  it  was  re- 
duced to  a  specified  sum,  was  not  an  as- 
sumption by  the  vendee  of  the  mortgage 
debt.  Ayers  v.  Makely  (1902)  131  N.  0. 
60,  42  S.  E.  454. 

A  certificate  given  by  a  grantee  to  the 
mortgagee,  to  the  effect  that  he  has  no 
defense,  set-off,  or  claim,  in  law  or 
equity,  to  make  against  the  mortgage, 
does  not  impose  a  personal  liability  on 
the  part  of  the  grantee  to  the  mortgagee. 
Taylor  v.  Mayer  (1880)  93  Pa.  42. 

A  creditor  of  the  owner  of  mortgaged 
property  who  acquires  it  by  award  in 
payment  of  another  debt  recognized  by 
a  judgment  is  not  personally  liable  for 
the  mortgage  debt.  Fernandez  v.  Her- 
nandez (1910)  16  P.  R.  R.  72. 

An  agreement  by  the  purchaser  of 
mortgaged  premises  on  the  instalment 
plan  to  assume  the  mortgage  on  the  com- 
pletion of  his  payments  does  not  make 
him  liable  for  the  interest  on  the  mort- 
gage from  the  date  of  the  agreement  to 
the  completion  of  bis  payments.  Miner 
V.  Hinch  (1913)  23  Manitoba  L.  R.  802, 
16  D.  L.  R.  1,  26  West.  L.  R.  293. 

But  an  agreement  by  a  grantee  to  hold 
the  grantor  harmless  as  against  all  exist- 
ing mortgages  on  the  property  conveyed 
constitutes  an  assumption  of  the  mort- 
gage debts.  Hopkins  v.  Warner  (1895) 
109  OaL  133,  41  Pac.  868. 

And  a  stipulation  in  a  deed  that  the 
grantor  is  released  from  any  obligation 
to  pay  a  mortgage  debt  is  equivalent  to 
an  assumption  of  the  mortgage  by  the 
grantee.  Greer  v.  Orchard  (1913)  175 
Mo.  App.  494,  161  S.  W.  875. 

The  words  in  a  deed,  "said  party  of 
the  second  part  assuming  all  indebted- 
ness on  the  same,"  impose  a  legal  obli- 
gation upon  the  grantee  to  pay  a  mort- 
gage debt.  Winans  v.  Wilkie  (1879)  41 
Mich.  264,  1  N.  W.  1049. 

A  covenant  by  the  grantee  in  a  deed 
to  assume  a  mortgage  is  equivalent  to 
an  agreement  to  pay  the  mortgage  debt. 
Vreeland  v.  Van  Blarcom  (1882)  35  N. 
J.  Eq.  530;  Schley  v.  Fryer  (1885)  100 
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N.  Y.  71,  2  N.  E.  280;  Douglas  v.  Cross 
(1878)  56  How.  Pr.  (N.  Y.)  330. 

A  deed  declaring  that  the  oonveyanee 
is  subject  to  a  certain  mortgage  and  to 
all  interest  due  or  to  grow  due  thereon 
shows  the  intention  of  the  parties  that 
the  grantee  is  to  take  the  premises  sub- 
ject  to  the  payment  of  the  mortgage,  and 
the  grantee,  accepting  the  conveyance 
subject  to  the  implied  condition,  is 
bound  to  pay  off  and  discharge  the  mort- 
gage.  Jumel  v.  Jumel  (1839)  7  Paige 
(N.  Y^)  591. 

The  purchaser  of  an  equity  of  re- 
demption, by  virtue  of  the  Manitoba 
Real  Property  Act,  Manitoba  Hev.  Stat. 
1902,  chap.  148,  §  89,  impliedly  cove- 
nants^ unless  it  is  otherwise  expressly 
agreed,  to  pay  the  interest  on  the  mort- 


gage, and  to  indemnify  the  grantor 
against  the  principal  sum  secured  there- 
by. Ross  v.  Schmitz  (1913)  —  Bask.  h. 
R.  — ,  14  D.  L.  R.  648,  25  West.  L.  R. 
828. 

But  §  63  of  the  Land  Titles  Act,  chap. 
41  (Sask.),  which  provides  that  in  every 
instrument  transferring  land  subject  to 
mortgage  there  shall  be  implied  a  cove- 
nant by  the  transferee  with  the  mort- 
gagee to  p&y  the  i»rinoipal  money  and 
interest  secured  by  the  mortgage,  has  no 
application  where  the  purehas^  acquires 
only  a  portion  of  the  mortgagor's  inter-* 
est  in  the  mortgaged  premises.  Montreal 
Trust  Co.  V.  Boggs  (1915)  —  8a«k.  L. 
B.  — ,  25  D.  L.  B.  432,  9  West.  Week. 
Rep.  1200,  31  West.  L.  R.  914. 

O.  V.  L 
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JOSEPH  B.  SUMMERS  et  al.,  Appts., 

V. 

GEORGE  W.  SUIMIVIERS  et  al. 
(—Ala.—,  73  SO.40L) 

Will  —  devise  to  unascertained  person. 

A  devise  to  either  of  teatator's  chil- 
dren who  win  eupport  an  incompetent  for 
life,  of  a  remainder  at  his  death,  is  void  for 
uncertainty,  although  at  the  time  for  dis- 
tribution the  one  who  fulfilled  the  conditions 
is  known. 
For  other  oases,  see  Wills,  III.  6,  in  Dig. 

1-^2  N.  8. 

(Mayfield,  J.,  dissents.) 
(June  30,  1916.) 

APPELA.L  by  plaintiffs  from  a  decree  of 
the  Law  and  Equity  Court  for  Lee 
County  sustaining  demurrers  to  a  bill  filed 
for  a  partition  of  certain  lands.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  D.  Saniford,  for  appel- 
lants: 

An  heir  at  law  will  not  be  disinherited 
on  the  strength  of  a  doubtful  construction 
of  a  will. 

Anderson  v.  Wilson,  155  Iowa,  415,  136 

K.  W.  134. 

It  is  a  maxim  of  the  common  law  that 


Note.  —  As  to  validity  of  gift  to  one  who 
shall  have  rendered  specified  services  to  tes- 
tator or  another,  see  annotation  following 
this  case,  post,  600. 

As  to  the  admissibility  and  character  of 
extrinsic  evidence  to  establish  the  identity 
of  a  legatee  or  devisee,  see  note  to  Siegley 
T.  Simpson,  47  L.R.A.(N.S.)  514. 
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the  heir  at  law  cannot  be  disinherited  ex- 
cept by  express  devise,  or  by  necessary  im- 
plication. 

WollTe  V.  Loeb,  98  Ala.  426,  13  So.  744; 
2  Jarman,  Wills,  3d  ed.  704. 

Where  a  portion  of  a  will  is  so  uncertain 
that  it  cannot  be  held  to  be  a  testamentary 
paper,  the  property  provided  for  in  such 
portion  will  be  left  as  if  no  will  was  made. 

Strickler  v.  McBurnett,  1  Ky.  L.  Rep. 
424. 

It  is  not  the  province  of  the  court  to  in- 
corporate into  the  will  provisions  which  it 
may  be  supposed  the  testator  would  have 
adopted  if  they  had  occurred  to  him.  Nor 
is  it  the  province  of  the  court  to  provide  for 
a  contingency,  neglected  in  the  will,  because 
there  is  room  for  the  conjecture  that  the 
testator  would  have  done  so  had  he  antici- 
pated it. 

Hollingsworth  v.  Hollin^sworth,  65  Ala. 
321;  Sherrod  v.  Sherrod,  38  Ala.  537. 

A  beneficiary  to  take  under  a  will  must 
be  designated  therein,  either  by  name  or 
by  description,  with  such  certainty  that  he 
can  be  readily  identified  and  distinguished 
from  every  oUier  person,  otherwise  the  de- 
vise or  bequest  is  void  for  uncertainty. 

40  Cyc.  1445. 

Though  it  may  appear  the  testator  did 
not  intend  that  his  heirs  or  next  of  kin 
should  take  his  estate,  real  or  personal, 
and  intended  to  exclude  them  from  succes- 
sion to  it»  yet,  if  he  fails  to  make  a 
valid  devise  to  another,  they  will  take  un- 
der the  Statute  of  Descent  and  Distribu- 
tion. 

Banks  v.  Sherrod,  52  Ala.  270;  Wolffe  v. 
Loeb,  98  Ala.  426,  13  So.  744. 

Messrs.  Barnes  A  Brewer  and  N.  D. 
Denson  &  Sons  for  appellees. 
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Mayfleld,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  is  primarily-  for  partition  of 
lands  among  tenants  in  common.  Whether 
or  not  the  bill  sliows  the  parties  to  be  ten- 
ants in  common  depends  upon  the  validity, 
or  rather  the  invalidity,  of  the  will  of  the 
mother  of  the  parties,  in  the  particular 
that  it  attempts  to  dispose  of  the  remainder 
in  the  lands  after  the  termination  of  a  life 
estate  devised  to  one  Thomas  Summers,  who 
is  alleged  to  be  dead,  and  the  life  estate 
therefore  terminated. 

It  is  contended  by  the  complainants,  ap- 
pellants here,  that  the  attempt  to  dispose 
of  the  remainder  fails,  because  of  the  fail- 
ure of  the  will,  or  of  the  testator,  to 
name  or  sufflciently  designate  which  of  her 
children  should  care  for  the  life  tenant, 
and  then  be  entitled  to  take  the  remainder. 

The  will,  after  devising  a  life  estate  to 
the  son  Thomas,  proceeds  as  follows:  "I 
give  and  bequeath  forever  to  either  one  of 
my  children  who  will  take  him  into  their 
family,  and  see  that  he  is  supported  and 
treated  well,  for  the  use  of  said  property 
which  I  intrust  to  their  care  for  his  sup- 
port. And  in  the  event  that  the  one  who 
may  first  take  him  should  die,  it  would  then 
fall  on  the  next  surviving  to  take  him. 
And  at  his  or  her  death,  those  who  had 
taken  care  of  him,  to  have  their  pro  rata 
share  of  this  property,  for  the  trouble  they 
had  with  him." 

It  is  conceded  by  appellants  that,  if  the 
will  had  named  the  children  who  should 
care  for  the  life  tenant,  and  these  had  so 
cared  for  him,  then  they  would  take  the 
remainder. 

We  are  not  of  the  opinion  that  the  re- 
mainder failed  on  account  of  the  omission 
of  testatrix  to  name  the  children  who 
should  prima  facie  care  for  the  life  tenant, 
and  therefore  be  entitled  to  the  remainder. 
If  there  had  been  a  contest  among  the 
children  of  the  testatrix  as  to  which  had 
the  preference  in  caring  for  the  life  tenant, 
and  that  issue  were  presented  to  the  court, 
a  question  of  more  difficulty^  would  be  pre- 
sented for  solution.  The  bill  does  not  in- 
form us  that  any  such  contest  ever  arose^ 
nor  does  it  inform  us  that  all  of  the  chil- 
dren failed  to  so  care  for  the  life  tenant; 
but,  construing  the  bill  most  strongly 
against  the  pleaders,  we  must  infer  or  pre- 
sume that  those  who  have  received  the 
rents,  incomes,  and  profits  since  the  death 
of  the  life  tenant  cared  for  the  life  tenant 
during  his  life:  and  if  the  provision  of 
the  will  in  question  is  valid,  then  such 
children  so  caring  for  the  life  tenant  took 
the  remainder,  and  the  complainants  there- 
fore are  not  tenants  in  common  with  such 
L.Rji.l917C. 


children  so  caring  for  the  unfortunate  son, 
the  life  tenant. 

The  provision  in  the  will  construed  by 
the  Indiana  court  in  the  case  of  Dennis  v. 
Holsapple,  148  Ind.  297,  46  L.R.A.  168,  02 
Am.  St.  Rep.  526,  4?  N.  E.  631,  was  as  fol- 
lows: "Whoever  shall  take  good  care  of  me 
and  maintain,  nurse,  clothe,  and  furnish 
me  with  proper  medical  treatment  at  my 
request,  during  the  time  of  my  life  yet, 
when  I  shall  need  the  same,  shall  have  all 
of  my  property  of  every  name,  kind  and 
description,  left  at  my  death.  5.  The  per- 
son, or  persons,  whom  shall  be  selected  by 
me  to  earn  my  estate,  as  provided  in  fourth 
clause,  shall  have  a  written  statement 
signed  by  me  to  that  effect  to  entitle  her^ 
him,  or  them  to  my  estate,"  etc. 

The  court  adjudged  the  will  valid,  hold- 
ing  that  a  will  may  be  explained  Yxy  extrin- 
sic evidence,  as  to  the  person  intended,  or 
the  thing  intended,  or  the  intention  of  the 
testator,  as  to  each,  if  the  employment  of 
such  evidence  does  not  result  in  making 
more  or  less  of  the  will  than  its  terms  im- 
port. 

It  is  true  the  Indiana  will  provided  that 
the  person  to  be  selected  by  the  testatrix 
to  earn  her  estate  should  have  a  written 
statement  signed  by  the  testatrix  to  that 
effect;  but  that  does  not  differentiate  that 
case  from  the  one  now  under  consideration. 
In  fact,  the  Indiana  court  said  as  to  the 
writing's  designating  the  taker:  "We  con- 
cur witli  the  contention  of  counsel  for  ap- 
pellant that  a  testator,  under  the  law,  is 
not  authoriEed  or  invested  with  the  power 
of  reserving  in  his  will  the  right  to  name 
or  appoint  a  legatee  or  devisee  by  means  of 
a  written  statement,  or  instrument  of  the 
character  or  kind  as  is  the  letter  hereto- 
fore referred  to  and  set  out  in  this  opin- 
ion. Neither  are  coui'ts  permitted  to  re- 
ceive extrinsic  evidence  in  order  to  add  to, 
vary,  or  change  the  literal  meaning  of  the 
terms  of  a  will,  or  to  give  effect  to  what 
may  be  supposed  or  presumed  to  have  been 
the  unex])re88ed  intention  of  the  testator. 
However,  it  is  a  well-affirmed  legal  princi- 
ple that  a  will  may  be  explained  by  such 
evidence:  (1)  As  to  the  person  intended; 
(2)  the  thing  intended;  (3)  the  intention 
of  the  testator,  as  to  each,  when  the  em- 
ployment of  such  evidence  does  not  result 
in  making  more  or  less  of  the  will  than 
its  terms  import.  Or,  in  other  words,  the 
law  never  opens  the  door  to  parol  evidence 
in  order  to  add  to  or  take  from  such  instru- 
ments, but  for  the  legitimate  purpose  cHily 
of  applying  their  terms  or  provisions  to 
the  objects  or  subjects  therein  referred  to, 
and  in  order  to  reach  a  correct  interpre- 
tation of  such  language  or  terms  as  are 
therein  expressed." 
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See  also  Ohappieirs  Case,  3  Ind.  App.  356, 
29  N.  K.  824,  50  Am.  St.  Rep.  276,  and  note 
thereto,  page  279  et  seq. 

If  the  will  in  question  is  void,  its  inva- 
lidity does  not  appear  on  its  face,  and  is 
not  made  to  appear  by  any  averments  in 
the  bill.  The  intention  of  the  testatrix  is 
made  clear  to  the  effect  that  she  intended 
that  her  property  should  go  to  her  unfortu- 
nate son  during  his  life,  as  he  was  unable 
to  eare  for  himself.  She  provided  that 
those  of  her  children  who  should  so  care  for 
him  should  take  the  remainder  after  his 
death.  So  far  as  the  bill  shows,  this  in- 
tention has  been  carried  out  thus  far  and 
is  now  being  carried  out;  and  we  are  not 
disposed  to  thwart  or  disturb  the  intention 
of  the  testatrix.  The  testator's  intention 
should  be  carried  out  if  not  contrary  to 
law,  even  if  the  courts  have  to  supply,  and 
not  only  reject^  words.  Sharp  v.  Sharp,  35 
Ala.  574;  4  Mayfield's  Dig.  1157.  '  In  con- 
struing a  will  it  ia  the  doty  of  the  eoart 
to  find  out  the  intention  of  the  testator, 
and  ocmstrue  the  langu8;ge  in  conformity 
with  the  intention,  if  it  is  not  forbidden  by 
law.  Edwards  v.  Bibb,  43  Ala.  666;  4 
Mayfleld's  Dig.  1157.  If  there  is  a  legal 
purpose,  and  the  intention  of  the  testator, 
as  manifested  in  the  will,  is  directed  to 
effect  this  purpose,  the  eourt  must  carry 
out  this  purpose.  In  a  will  the  intention 
of  the  testator  is  not  to  fail  because  it  oan- 
not  take  effect  to  the  full  extent,  but  it 
must  work  as  far  as  it  can.  Edwards  v. 
Bibb,  supra;  4  Mayfteld*s  Dig.  1157.  The 
learned,  searching,  and  accurate  Mr.  Butler, 
in  his  Co.  Litt.  379a,  states  that:  ''No 
rule  of  law  has  a  more  ancient  origin  than 
that  if  a  testator  expresses  his  intention 
defectively,  either  by  not  using  technical 
and  artificial  terms,  or  by  using  them  im- 
properly; yet,  if  his  intenticm  can  be  col- 
lected from  his  will,  the  law,  no  matter 
how  defective  his  language,  will  construe 
his  words  according  to  his  intention." 

The  first  thing,  therefore,  is  to  ascer- 
tain what  the  object  of  the  testator  is;  the 
next,  whether  it  is  such  as  the  .rules  of  law 
and  equity  will  admit.  This  is  the  sum 
and  substance  of  the  common  sense  and  the 
law  on  the  subject.  Hunter's  Estate,  6  Pa. 
106;  7  Mayfield's  Dig.  961. 

The  remainder  was  by  the  testatrix  given 
to  those  of  her  children  who  should  care 
for  her  other  unfortunate  son,  the  life 
tenant.  Nothing  appears  from  the  will,  or 
the  averments  of  the  bill,  to  show  that  the 
members  of  this  class  who  take  are  uncer- 
tain or  not  ascertainable.  A  gift  in  a  will 
to  such  of  a  class  of  persons  as  fulfil  a 
certain  condition  does  not  vest  until  the 
condition  is  satisfied  by  at  least  one  of  the 
class.  Festing  v.  Allen,  25  Eng.  Rul.  Cas. 
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604,  6  Mayfield's  Dig.  926.  A  gift  to  a 
class  or  body  of  persons,  uncertain. in  num- 
ber at  the  time  of  the  testator's  making 
his  will,  does  not  vest  till  the  happening 
of  the  event  which  terminates  the  mem- 
bers of  the  class.  If  the  gift  is  to  take 
effect  immediately,  the  members  of  the  class 
are  those  who  constitute  the  class  at  the 
death  of  the  testator;  and  generally,  if  a 
future  time  or  event  is  not  designated  as 
the  time  or  event  for  determining  the  mem- 
bers of  the  class,  the  death  of  the  testator 
determines  the  numbers.  Webber  v.  Jones, 
94  Me.  429,  47  Atl.  903;  Richardson  v. 
Willis,  163  M««8.  130,  39  N.  £.  1015;  6 
Mayfield's  Dig.  927. 

It  follows  that  the  trial  court  properly 
sustained  the  demurrer  to  complainants' 
bill  for  partition,  or  sale  for  division,  be- 
cause it  did  not  show  that  complainants 
were  tenants  in  common  with  the  respond- 
ents, or  that  they  had  any  interest  in  the 
landis  in  question.  The  learned  judge  of 
the  law  and  equity  court  before  whom  this 
proceeding  was  had  has  prepared  a  lengthy 
and  able  opinion  in  support  of  this  conclu- 
sion, which  opinion  has  been  of  great  serv- 
ice in  our  consideration  of  the  case  on  ap- 
peal. 

If  a  contest  had  arisen  diu'ing  the  life 
of  the  unfortunate  child- as  to  which  of  his 
brothers  or  sisters  was  charged  by  the  will 
with  the  duty,  or  was  given  the  right,  as 
the  case  may  be,  to  care  for  and  maintain 
the  unfortunate,  and  in  consideration  there- 
of was  entitled  to  the  remainder,  we  con- 
cede that  there  would  have  been  difficulties 
of  construction  which  the  present  bill  does 
not  present  for  decision.  Construing  the 
bill  against  the  pleader,  no  such  question 
ever  arose.  One  or  more  of  the  testator's 
children  did  assume  the  care  and  control 
of  their  unfortunate  brother,  and  did  give 
him  the  care  and  attention  and  comfort 
which  the  will  requested,  and  continued  to 
do  so,  until  his  death  and  the  termination 
of  the  life  estate.  Then  should  not  such 
ones  who  performed  the  conditions  prece- 
dent in  the  will  be  entitled  to  take  the  re- 
mainder as  given  in  the  will?  Are  they  not 
within  both  the  letter  and  the  spirit  of  the 
will?  If  thev  take  the  remainder,  is  not 
the  intention  of  the  testatrix  carried  out? 
If  the  answer  be  "No,"  then  the  declared 
purpose  and  intention  of  the  testatrix, 
which  is  in  all  things  lawful,  equitable, 
parental,  and  philanthropical,  is  defeated: 
and  those  brothers  and  sistei's  who  took  no 
responsibility  under  the  will  are  allowed  to 
take  and  enjoy  that  which,  by  the  bequest 
of  their  dead  mother,  was  to  go  to  those 
who  should  take  up  the  burden  of  her 
sacrifice  and  devotion  and  pity  to  the 
afflicted  one. 
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The  case  presents  a  fit  illustration  of 
some  of  the  ancient  maxims  of  the  law: 
That  which  was  once  uncertain  is  no  longer 
so,  after  it  is  made  certain.  That  is  cer- 
tain which  can  be  made  certain.  Certum 
est  quod  certum  reddi  potest. 

If  one  or  more  of  testatrix*  children  did 
care  for  the  unfortunate  son  and  brother 
during  his  life,  as  the  will  directed, — and, 
construing  the  bill  against  the  pleader,  they 
so  did, — it  would  be  inequitable,  as  well  as 
contrary  to  the  will,  to  allow  other  children 
who  did  not  share  the  burden  to  share  in 
the  remainder. 

The  majority  of  the  court,  however,  do 
not  agree  with  the  writer,  and  are  of  the 
opinion  that  the  attempt  of  the  testatrix 
to  create  a  remainder  fails,  because  of  un- 
certainty as  to  w^hich  of  her  several  children 


should  take,  and  that  th«.  uncertainty  is 
not  cured  by  the  fact  that  one  of  the  sev- 
eral children  did  care  for  the  unfortunate 
brother,  during  the  life  of  the  latter,  as 
was  provided  in  the  will. 

It  therefore  results  tiliat  the  decree  of  the 
lower  court  is  reversed,  and  one  is  here 
rendered  overruling  the  demurrers  to  the 
bill. 

Anderson,  Gh.  J.,  and  McClellan, 
Sayre.  Somervllle,  Gardner^  and  Thom- 
as, J  J.,  concur. 

Mayfleld,  J.,  dissents. 

Petition  for  rehearing  denied  December 
30,  1910. 


Annotaticm — Gift  to  one  who  shall  have  rendered  specified  services  to 

testator  or  another,  as  void  for  uncertainty. 


Summers  v.  Summers,  ante,  597,  is  not 
in  accord  with  other  cases  involving  a 
similar  situation;  and  the  reasoning  of 
the  writer  of  the  opinion  seems  prefer- 
able to  the  view  of  the  majority  of  the 
court.  It  is  perfectly  well  settled  that 
a  legatee  or  devisee  may  be  described 
with  reference  to  some  extrinsic  circum- 
stance; and  "id  certum  est  quod  certum 
reddi  potest."  The  true  rule  seems  to 
be  that  it  is  sufficient  if  doubt  as  to  the 
identity  of  the  beneficiary  is  resolved  at 
the  time  the  gift  takes  effect.  This  is 
illustrated,  not  only  by  the  cases  else- 
where set  forth  as  falling  within  the 
proper  scope  of  this  note,  but  also  by 
cases  in  which,  as  against  the  objection 
of  uncertainty,  have  been  sustained: 

— a  bequest  to  the  partners  of  the  tes- 
tatrix who  should  be  in  copartnership 
with  her  at  the  time  of  her  decease,  or 
to  whom  she  might  have  disposed  of  her 
business,  Stubbs  v.  Sargon  (1837)  2 
Keen,  258,  48  En«.  Reprint,  626,  6  L.  J. 
Ch.   N.   S.   254,   affirmed  on   appeal  in 

(1838)  3  Myl.  &  C.  507,  40  Eng.  Reprint, 
1022,  7  L.  J.  Ch.  N.  S.  95,  2  Jur.  150, 

— a  devise  of  a  freehold  estate,  upon 
the  death  of  the  life  tenant,  to  be  equally 
divided  into  four  parts  between  one 
child  of  A,  one  child  of  B,  one  child  of 
C,  and  one  child  of  D.  Powell  v.  Davies 

(1839)  1  Beav.  532,  48  Eng.   Reprint, 
1047,  3  Jur.  389, 

— a  devise  in  trust  for  the  sole  use 

and    benefit    of    "a    son    of"    testator's 

nephew  Joseph  at  the  age  of  twenty-four 

years;   Blackburn  v.   Stables    (1814)    2 

Ves.  &  B.  367,  35  Eng.  Reprint,  358,  13 

Revised  Rep.  120, 
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— a  devise  **to  one  of  my  eonsin's 
Nicholas  Amherst's  daughters  that  shall 
marrv  with  a  Norton  within  fifteen 
years,"  Bate  v.  Amherst  (16^)  T.  Ravm. 
82,  83  Eng.  R«print,  45, 

— a  devise  to  the  wife  and  children  of 
one  then  unmarried,  Knowles  v.  Knowles 
(1909)  132  Ga.  806,  65  S.  E.  128. 

The  rale  above  stated  is  subject  to  the 
qualification  that  the  extrinsic  circum- 
stance by  which  the  identity  of  the 
beneficiary  is  to  be  ascertained  is  one 
susceptible  of  definite  proof.  Thus,  a 
limitation  over  in  case  of  the  death  of 
the  son  of  testatrix  without  heirs,  "to 
whoever  has  been  his  best  friend,"  is 
void  for  uncertainty.  Early  v.  Arnold 
(1916)  119  Va.  500,  89  S.  E.  900,'  where 
the  court  said:  "The  expression,  'Who- 
ever has  been  his  best  friend,'  is  too  in- 
definite for  anyone  to  determine  who 
was  intended  as  the  object  of  the  testa- 
trix' bounty.  The  law  requires  the 
beneficiary  of  a  testator  to  be  pointed 
out  with  certainty.  ...  It  would  be 
difficult  for  anyone  living  to  say  who 
his  best  friend  was,  and  it  is  certain 
that  no  court  can  declare  who  was  the 
best  friend  of  a  dead  man."  It  was  fur- 
ther held  that  the  uncertainty  was  not 
cured  by  the  fact  that  the  son  in  his 
will  stated,  "My  uncle  and  my  aunt  have 
been  my  best  friends,"  the  court  not  be- 
ing able  to  say  which  of  the  two  was  to 
answer  the  description. 

It  should  be  noted  that  in  the  case  of 
charitable  bequests  a  greater  degree  of 
indefiniteness  in  the  description  of  the 
beneficiary  is  permissible.  "All  that  can 
be  required  is  that  th€  description  of  the 
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class  to  be  benefited  shall  be  sufficiently 
certain  to  enable  men  of  common  sense 
to  carry  out  the  express  wishes  of  the 
testator."  Per  Lord  Lorebum  in  Weir 
V.  Crum-Brown  [1908]  A.  C.  162,  where 
a  charitable  gift  for  the  relief  of  indi- 
gent bachelors  and  widowers  'Vho  have 
shown  practical  sympathy,  either  as 
amateurs  or  professionals,  in  the  pursuit 
of  science  in  any  of  its  branches/'  was 
held  not  to  be  void  for  uncertainty. 

In  Harriman  v.  Harriman  (1879)  69 
N.  H.  135,  it  was  held  that  a  devise  of 
a  remainder,  after  a  life  estate  given 
to  testator's  brother  Amos  and  his  wife, 
'Ho  such  person  or  persons  as  shall  take 
care  of  and  support  the  said  Amos  and 
his  wife  in  their  old  age  and  the  sur- 
vivor of  them;  that  is  to  say,  it  is  my 
will  that  the  same  go  to  John  Harriman, 
Jr.,  the  youngest  son  of  the  said  Amos, 
to  his  heirs  and  assigns  forever,  if  be 
will  take  care  of  the  said,  Amos  and 
his  wife  as  aforesaid;  if  not,  then  to 
such  person  or  persons  as  do," — was 
not  void  for  uncertainty.  The  court 
said:  ''The  devise  was  to  take  effect, 
not  at  the  death  of  the  testator,  but 
upon  the  termination  of  the  life 
estate  of  Amos  Harriman  aod  his  wife; 
and  it  was  then  to  be  determined 
who  was  entilied  to  the  fee  in  the 
lands.  This  question  is  to  be  determined 
upon  evidence.  It  is  a  question  of  iden- 
tity. If  no  person  has  complied  with 
the  conditions  of  the  will,  the  devise 
fails  for  want  of  a  devisee..  If  it  ap- 
pears that  the  defendant,  John  Harri- 
man, Jr.,  has  complied  with  its  condi- 
tions, then  he  is  entitled  to  hold  the 
lands  under  the  will.  If  he  has  failed  to 
do  so,  and  the  plaintiff  has  performed  the 
conditions,  then  he  is  entitled  to  recover. 
Whether  the  devise  shall  fail  for  want 
of  a  suitable  person  to  take  it  depends 
upon  the  evidence  that  may  appear  in 
the  case.  The  court  cannot  say,  as  mat- 
ter of  law,  that  the  devise  is  void  for 
uncertainty." 

That  the  uncertainty  of  the  object  of 
a  devise  of  the  sort  under  consideration 
may  be  resolved  by  performance  of  the 
annexed  condition  is  recognized  in  the 
ease  of  Whitesides  v.  Whitesides  (1888) 
28  S.  0.  325,  5  S.  £.  816,  which  involved 
the  following  testamentary  provision: 
''It  is  my  will  and  desire  that  my  mother 
and  sister,  Tirza,  should  live  together 
on  the  farm  so  long  as  my  mother  lives 
and  my  sister  remains  unmarried.  It  is 
also  my  will  and  desire  that  one  of 
Thomas  Whiteside's  sons — my  brother- 
in-law's  sons — should  live  on  the  farm  j 

with,  and  take  care  of,  my  mother  and 
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sister,  and  for  which  care  and  trouble  I 
will  bequeath  to  him  the  aforesaid  land 
or  farm  at  mother's  death  or  sister  Tir- 
-za's  removal."  John  Whitesides,  one  of 
the  sons  of  Thomas,  went  on  the  place 
to  live  and  took  care  of  the  ladies  until 
his  death,  after  which  his  place  was 
taken  by  a  brother,  who  in  turn  was  suc- 
ceeded by  another  brother-.  After  the 
latter's  departure  Thomas  offered  to  send 
another  son,  but  his  proposition  was  de- 
clined on  account  of  the  son's  intemper- 
ate habits.  The  land  was  claimed  by 
the  heirs  at  law  of  John  upon  the  ground 
that  he  had  performed  the  condition  as 
far  as  it  was  possible  for  him  to  do,  and 
that  when  further  performance  was  pre- 
vented by  his  death  his  heirs  continued 
to  comply  with  the  condition  until  it 
was  waived.  It  was  held  that  the  condi- 
tion was  one  which  could  not  be  per- 
formed for  John  by  his  heirs;  and  that 
there  having  been  no  compliance  with 
the  condition  prescribed,  the  uncertainty 
of  the  object  of  the  devise  was  not  re- 
moved, the  court  saying:  "The  only  fact 
which  could  remove  the  uncertainty  as 
to  the  object  of  the  testator's  bounty  not 
having  been  established,  the  devise  must 
necessarily  be  regarded  as  void  for  un- 
certainty. It  is  quite  clear,  from  the 
whole  tenor  of  this  clause  of  the  will, 
that  the  testator's  primary  object  was 
to  secure  thereby  a  proper  provision  for 
the  support  of  his  mother  and  sister.  He 
manifestly  had  no  choice  among  the  sev- 
eral sons  of  Thomas  Whitesides,  and, 
therefore,  as  the  best  mode  of  securing 
the  accomplishment  of  his  primary  pur- 
pose, his  bounty  was  offered  to  that  one 
of  the  sons  who  should  carry  out  his 
principal  object,  and  as  the  evidence 
fails  to  show  that  any  one  of  them  has 
done  this,  the  uncertainty  as  to  the 
secondary  object  of  bounty  still  re- 
mains." 

In  Dennis  v.  Holsapple  (1897)  148  Ind. 
297,  46  L.R.A.  168,  62  Am.  St.  Rep.  526, 
47  N.  E.  631,  it  was  held  that  a  devise 
of  an  estate  to  the  one  who  shall  take 
care  of  testatrix  during  her  last  sick- 
ness, whose  claim  shall  be  evidenced  by 
a  written  request  for  such  services 
signed  by  testatrix,  was  valid,  the  bene- 
ficiary being  identifiable  by  extrinsic 
evidence. 

In  Lear  v.  Manser  (1916)  114  JVEe.  342, 
96  Atl.  240,  a  residuary  bequest  to  testae- 
tor's  executor  in  trust  "to  be  paid  by  him 
to  such  person  or  persons  or  to  such  in- 
stitution as  shall  care  for  me  in  my  last 
sickness,  such  payment  to  be  made  to 
the  person  or  persons  or  institution,  or 
any  or  all  of  them,  as  may  in  the  discre- 
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tion  of  my  said  executor  be  equitably  en- 
titled thereto,"  was  held  not  to  be  void 
for  uncertainty,  the  testator  having  pre- 
scribed a  rule  whereby  his  beneficiary 
could  be  identified  with  certainty.  The 
court  distinguished  this  case  from  that 
of  Murdock  v.  Bridges  (1897)  91  Me. 
124,  39  Atl.  475,  saying:  "In  that  case 
the  donor  by  a  nontestamentary  writing 
gave  her  property  to  W.  E.  Murdock  in 
trust  to  pay  her  debts  and  then  provide 
for  her  husband  during  the  rest  of  his 
life  and  pay  his  debts,  and  after  his 
death  ^the  balance  shall  go  to  the  people 
who  have  cared  for  me,  as  W.  B.  Mur- 
dock shall  think  best.'  The  court  there 
held  that  the  provision  respecting  the 
balance  of  the  trust  property  could  not 
be  carried  out  for  want  of  certainty  as 
to  the  beneficiaries;  it  being  a  pure 
benevolence,  and  not  a  charity.  It  is 
readily  perceived  that  the  language  used 
in  the  instrument  creating  the  trust  in 
that  case  does  not  make  the  cestui  que 
trust  capable  of  identification.  The 
donor  there  attempted  to  confer  upon 
W.  E.  Murdock  a  power  to  select  the 
cestui  que  trust  from  Hhe  people  who 
have  cared  for  me,'  and  as  he  'shall  think 
best.'  That  was  a  personal  power  rest- 
ing in  the  will  of  a  particular  individuaL 
And,  as  the  court  there  said,  it  'would 
have  perished  with  the  person.'  It  was 
therefore  an  attempt  to  create  a  trust 
that  the  court  could  not  execute  should 
occasion  require.  Moreover,  the  expres- 
sion there  used,  'the  people  who  have 
cared  for  me,'  is  most  definite  and  un- 
limited. No  particular  care  is  described, 
nor  is  any  portion  of  the  donor's  life 


mentioned  as  the  time  to  which  the  care 
referred  to  related.  And  the  class  from 
which  the  selection  was  to  be  made  in- 
cluded all  persons  who  cared  for  the 
I  donor  at  any  time  during  her  life.  Mani- 
f  festly  such  a  description  of  the  distribu- 
tees of  a  trust  fund  is  too  uncertain.  In 
the  case  at  bar,  however,  no  such  uncer- 
tainty exists.  Here,  the  testator  made 
no  attempt  to  confer  on  his  executor  any 
power  to  select  the  cestui  que  trust.  He 
made  his  own  selection.  In  his  will  he 
defined  and  described  his  intended  bene- 
ficiary to  be  'such  person  or  persons  or 
institution  as  shall  care  for  me  in  my 
last  sickness.'  He  thereby  prescribed  a 
rule  whereby  his  beneficiary  could  be 
identified  with  certainty.  That  trust,  in 
the  event  of  the  death  of  the  trustee, 
would  not  perish  with  him.  It  could  be 
executed  by  another  trustee  appointed 
by  the  court,  if  necessary;  for  the  duty 
imposed  upon  the  trustee,  and  the  dis- 
cretion given  to  him  in  the  exercise  of 
that  duty,  are  imperative,  and  not  op- 
tional; they  were  intended  by  the  testa- 
tor to  be  executed  at  all  events.  Cutter 
V.  Burroughs  (1905)  100  Me.  379,  61  Atl. 
767.  This  case,  therefore,  is  plainly  dis- 
tinguishable from  that  of  Murdock  v. 
Bridges." 

In  Hills  V.  Atlanta  Art  Asso.  (1916) 
145  Ga.  856,  89  S.  £.  1084,  a  devise  "to 

— an  undivided  one-half  interest 

in"  certain  property,  "in  compensation  of 
services  rendered  by  him  in  clearing  title 
to  said  property,"  was  held  not  neces- 
sarily void  because  it  did  not  contain  the 
name  of  the  beneficiary.  £.  S.  O. 
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RE  ESTATE  OF  WARREN  W.  WILLIAMS, 

Deceased. 

(_  Nev.  — ,   161   Pac.   741.) 

Tax  —  Inheritance  ^  commantty  prop- 
erty. 

The  wife's  interest  in  the  community  prop- 
erty upon  the  death  of  her  husband  is  not 
subject  to  inheritance  tax  as  property  pass- 
ing by  the  statutes  of  inheritance,  where 
the  Constitution  provides  for  laws  defining 


Note.  —  The  liability  of  community  prop- 
erty to  the  payment  of  a  succession  or  in- 
heritance tax  is  treated  in  the  notes  to  Re 
Moffitt,  20  L.R.A.(N.S.)  207;  Kohny  v. 
Dunbar,  39  L.E.A.(N.S.)  1107;  and  Re  Sul- 
len, L.R.A.1916C,  675.  The  last-mentioned 
note  covers  the  general  question  of  succes- 
sion or  inheritance  taxes  upon  property  re- 
ceived by  a  surviving  spouse. 
L.R.A.1917C. 


the  rights  of  the  wife  in  relation  to  property 
held  in  common  with  her  husband,  although 
the  statute  gives  him  control  of  the  property 
during  life  and  provides  that  upon  the  wife's 
death  it  belongB  to  him,  while  it  provides 
that  upon  his  death  one  half  of  the  commun- 
ity property  goes  to  her. 
For  other  C€ue9,  ace  Taxes,  V,  o,  in  Dig. 
1-52  N.  8. 

(December  23,  1916.) 

APPEAL  by  the  guardians  of  the  mirviv- 
ing  wife  of  Warren  W.  Williams,  de- 
ceased, and  the  executrices  and  executors  of 
his  estate,  from  an  order  of  t|ie  District 
Court  for  Churchill  County,  holding  the 
wife's  interest  in  the  community  property 
subject  to  inheritance  tax.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hoyt,  Gibbons,  A  French,  for 
appellants : 

The  interest  of  the   widow   in  the  com- 
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munity  property  belonged  to  her  in  ber  own 
right,  and  as  sueh  did  not  pass  to  her  by 
^  succession  or  inheritance,  and  is  not  subject 
to  tax. 

Holyoke  v.  Jackson,  3  Wash.  Terr.  235,  3 
Pac.  841;  Warburton  v.  White,  176  U.  S. 
484,  488,  44  L.  ed.  565,  557»  20  Sup.  Ct. 
Rep.  404;  Arnett  v.  Reade,  220  U.  S.  311, 
55  L.  ed.  477,  36  L.R.A.(N.S.)  1040,  31 
Sup.  Ct.  Rep.  425;  Beard  v.  Knox,  5  Cal. 
252,  63  Am.  Dec.  125;  Godey  v.  Godey,  31) 
Cal.  164;  Jewell  v.  Jewell,  28  Cal.  ^232; 
Myrack  v,  Volentine,  —  Tex,  Civ.  App.  — , 
Gd*^  S.  W.  674;  McCown  v.  Owens,  15  Tex. 
Civ.  App.  346,  40  S.  W.  336;  MarsaFs  Suc- 
cession, 118  La.  212,  42  So.  778;  Kohny  v. 
Dunbar,  21  Idnho,  268,  39  L.R.A.(X.S.) 
1107,  121  Pac.  644,  Ann.  Cas.  1913D,  492; 
Wright  V.  Smitlj,  19  Nev.  146,  7  Pac.  365; 
Re  Sanford,  91  Xeb.  752,  45  L.R.A.(X.S.) 
228,  137  N.  W.  864;  Re  Strahan,  93  Neb. 
828,  142  X.  W.  678;  Re  Bullen,  —  Utah, 
— ,  L.R.A.1916C,  670,  151  Pac.  533. 

Mr.  George  B.  Thatcher,  Attorney  Gen- 
eral, for  respondent: 

The  one  half  of  the  community  property 
which  under  the  statute  goes  to  the  sur- 
viving wife  is  an  estate  in  expectancy,  and 
she  takes  the  same  ajs  an  heir. 

Re  Burdick,  112  Cal.  393,  44  Pac.  734; 
Spreckels  v.  Spreckels,  116  Cal.  339,  36 
L.R.A.  497,  68  Am.  St.  Rep.  170,  48  Pac. 
228;  Sharp  v.  Loupe,  120  Cal.  93,  52  Pac. 
134,  586;  Re  Moffitt,  153  Cal.  359,  20  L.R.A. 
<X.S,)  207,  96  Pac.  663,  1025;  Re  Sims, 
153  Cal.  366,  95  Pac.  655;  People  v.  Lebus, 
—  Cal.  — ,  96  Pac.  1118;  Re  Kennedy,  157 
Cal.  623,  29  L.R.A.  (N.S.)  428,  108  Pac. 
280;  Re  Rossi,  169  Cal.  148,  146  Pac.  430; 
Knox  V.  Emerson,  123  Tenn.  409,  131  S. 
W.  972;  Broad  v.  Broad,  40  Cal.  496;  Plass 
V.  Plass,  121  Cal.  133,  63  Pac.  448;  Keat- 
ing  V-  Smith,  154  Cal.  186,  97  Pac.  300. 

Upon  the  death  of  either  of  the  com- 
munity owners,  the  property  "vests"  in  the 
survivor. 

Wright  V.  Smith,  19  Nev.  143,  7  Pac. 
365;  Re  Cook,  34  Nev.  217,  117  Pac.  27; 
Stewart  v.  Harriman,  66  N.  H.  25,  22  Am. 
Rep.  408;  Thornton  v.  Zea,  22  Tex.  Civ. 
App.  609,  55  S.  W.  798. 

McCarran,  J.,  delivered  the  opinion  of 
the  court: 

Warren  W.  Williams  died  January  24, 
1914,  leaving  an  estate  approximating  $384,- 
000.  In  arriving  at  an  amount  upon  whicli 
an  inheritance  tax  would  fall,  deductions 
were  made  amounting  to  $66,887.77,  leaving 
a  balance  in  the  estate  of  $328,627.33.  The 
deceased  left  a  will,  in  which  he  set  forth: 
**I  hereby  declare  that  all  of  my  property 
18  community  property,  one  half  of  which 
belongs  to  my  wife ;  and  for  that  reason  I 
L.R.A.1917C. 


hereby  refrain  from  any  attempt  to  in  any- 
wise dispose  of  that  portion  of  the  same  by 
will  or  testament." 

The  district  court  found  that  the  estate 
of  the  surviving  wife  came  to  her  by  inherit- 
ance, and  was  liable  to  taxation  under  our 
inheritance  tax  law,  and  therefore  adjudged 
the  amount  of  $4,620.55  to  be  payable 
against  the  widow's  one  half  of  the  com- 
munity property.  From  this  order  appeal 
is  taken. 

One  question  is  presented  here,  namely. 
Did  the  surviving  widow  of  Warren  W. 
Williams,  deceased,  take  her  one  half  of  the 
community  property  left  by  the  decedent  as 
an  heir,  or  was  the  one  half  of  the  com- 
munity property  something  which  belonged 
to  her  absolutely  in  her  own  right,  and  as 
such  did  not  pass  to  her  by  succession  or 
inheritance?  Our  inheritance-tax  law  was 
enacted  by  the  legislature  of  1913,  and  is 
found  on  page  411  of  the  Session  Acts  of 
that  year.  Section  1  of  the  act  provides: 
''A  tax  shall  be  and  is  hereby  imposed  upon 
the -transfer  of 'any  and  all  property  within 
the  jurisdiction  of  this  state,  and  any  in- 
terest therein  or  income  therefrom,  whether 
belonging  to  the  inhabitants  of  this  state 
or  not,  and  whether  tangible  or  intangible, 
not  hereinafter  exempted,  which  shall  pass 
in  trust  or  otherwise  by  will  or  by  the  stat- 
utes o|  inheritance  of  this  or  any  other 
state  or  by  deed,  grant,  sale  or  gift  made 
without  x^aluable  and  adequate  ^considera- 
tion  in  contemplation  of  the  dpath  of  the 
grantor,  vendor,  assignor  or  donor  or  in- 
tended to  take  effect  in  possession  or  en- 
joyment at  or  after  such  death,  as  specified 
in  this  act.     .     .     ." 

The  property  in  question,  being  one  half 
of  the  property  of  which  the  decedent  died 
possessed,  did  not  pass  by  will  in  this  in- 
stance, inasmuch  as  the  decedent  made  no 
attempt  to  convey  in  that  manner.  Our 
state  is  one  of  those  in  which  the  law  of 
community  property  prevails.  In  1873  our 
legislature,  in  compliance  with  constitu- 
tional provision,  passed  an  act  defining  the 
rights  of  husband  and  wife,  and  §  1  thereof 
prescribes:  "All  property  of  the  w*fe, 
owned  by  her  before  marriage,  and  that  ac- 
quired by  her  afterwards  by  gift,  bequest, 
devise,  or  descent,  with  the  rents,  issues, 
and  profits  thereof,  is  her  separate  prop- 
erty; and  all  property  of  the  husband, 
owned  by  him  before  marriage,  and  that 
acquired  by  him  afterwards  by  gift,  be- 
quest, devise,  or  descent,  with  the  rents, 
issues,  and  profits  thereof,  is  his  separate 
property."     Rev.  Laws  §  2155. 

By  §  2  of  the  act,  the  legislature  of  this 
state  specifically  defined  and  limited  the 
property  that  should  be  known  and  desig- 
nated as  community  property.  It  says:  "All 
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other  property  acquired,  after  marriage,  by 
eitlier  husband  or  wife,  or  both,  except  aa 
provided  in  §§  14  and  15  in  this  act,  is  com- 
munity property."    Rev.  Laws,  §  2156. 

Section  14  of  the  act  has  to  do  with  the 
earnings  and  accumulations  of  a  wife  while 
living  separate  from  her  husband;  §  16 
bears  upon  a  similar  subject;  and  neither 
has  any  effect  on  the  matter  under  consid- 
eration. Section  2165  of  our  Revised  Laws 
provides:  "Upon  the  death  of  the  husband 
one  half  of  the  community  property  goes  to 
the  surviving  wife,  and  the  other  half  is 
subject  to  the  testamentary  disposition  of 
the  husband,  and  in  the  absence  of  such  dis- 
position goes  to  his  surviving  children 
equally,  and  in  the  absence  of  both  such- dis- 
position and  surviving  children,  the  entire 
community  property  belongs  without  ad- 
ministration to  tlie  surviving  wife,  except 
as  hereinafter  provided,  subject,  however, 
to  all  debts  contracted  by  the  husband  dur- 
ing his  life  that  were  not  barred  by  the 
Statute  of  Limitation  at  the  time  of  his 
death.     .     .     ." 

Hence,  in  the  event  of  the  death  of  the 
husband,  one  half  of  the  community  prop- 
erty, according  to  the  statute,  "goes  to  the 
surviving  wife,"  and  the  other  half  is  sub- 
ject to  whatever  testamentary  disposition 
the  deceased  husband  may  have  seen  fit  to 
make. 

The  language  of  our  statute  relative  to 
the  disposition  of  the  community  property 
in  the  cr\'ent  of  the  death  of  the  wife  is 
somewhat  ^different.  It  provides:  "Upon 
the  death  of  the  wife  the  entire  community 
property  belongs,  without  administration, 
to  the  surviving  husband.  .  .  ."  Rev. 
Laws,  §  2164. 

Hence  in  these  two  sections  of  our  Re- 
vised Laws,  passed  long  prior  to  the  time 
at  which  any  inheritance-tax  law  was  con- 
sidered in  this  state,  we  find  the  law  govern- 
ing the  disposition  of  property  belonging  to 
the  estate  which  was  held  in  the  communitv 
of  husband  and  wife,  the  record  title  of 
which  may  have  been  in  the  husband  alone. 

It  is  the  contention  of  respondent  in  this 
instance  that  the  one  half  of  the  community 
property  which  under  the  statute  goes  to 
the  surviving  wife  is  but  an  estate  in  ex- 
pectancy, and  that  she  takes  the  same  as  an 
heir.  In  support  of  their  contention,  they 
cite  the  several  decisions  rendered  by  the 
supreme  court  of  California,  and  lay  special 
emphasis  upon  the  fact  that  these  decisions 
were  rendered  in  the  light  of  a  statute  of 
which  our  §  2165  is  in  all  probability  a 
copy.  Re  Burdick,  112  Cal.  393,  44  Pac. 
734;  Spreckels  v.  Spreckels,  116  Cal.  339, 
30  L.R.A.  497,  68  Am.  St.  Rep.  170,  48  Pac. 
228;  Sharp  v.  Loupe,  120  Cal.  93,  52  Pac. 
134,  586;  Plass  v.  Plass,  121  Cal.  133,  53 
L.R.A.1917C. 


Pac.  448;  Re  Mofiitt,  153  Cal.  359,  20  L.R.A, 
(N.S.)  207,  95  Pac.  653,  1025:  Keating  v. 
Smith,  154  Cal.  186,  97  Pac.  300;  Re  K«i- 
nedy,  157  Cal.  523,  29  L.R.A.  (X.S.)  428^ 
108  Pac.  280;  Re  Rossi,  169  Cal.  148,  146 
Pac.  430;  Knox  v.  Emerson,  123  Tenn.  409, 
131  S.  W.  972. 

We  are  further  reminded  by  respondent 
that  as  early  as  1860  the  supreme  court 
of  California,  speaking  through  Mr.  Chief 
Justice  Field,  used  the  expression:  "The 
interest  of  the  wife  is  a  mere  expectancy, 
like  the  interest  which  an  heir  may  possess 
in  the  property  of  his  ancestor."  Van 
Maren  v.  Johnson,  15  Cal.  308. 

The  expression  of  the  supreme  court  in 
that  case  was  commented  on  in  the  later 
case  of  Godey  v.  Godey,  39  Cal.  164,  and 
there  the  court,  referring  to  the  community 
property,  said:  "It  belongs  to  the  matri- 
monial community,  and  not  less  to  the  wife 
than  to  the  husband.  It  is  true  that  the 
interest  of  the  wife  therein  pending  the 
marriage  has  been  termed  *a  mere  expect- 
ancy' (Van  Maren  v.  Johnson,  16  Cal. 
311) ;  but  while,  perhaps,  no  other  technical 
designation  would  so  nearly  define  its  char- 
acter, it  is,  at  the  same  time,  an  interest 
so  vested  in  her,  as  that  husband  cannot 
deprive  her  of  it  by  his  will  ( Beard  v.  Knox, 
6  Cal.  256,  63  Am.  Dec.  125),  nor  volun- 
tarily alienate  it  for  the  mere  purpose  of 
devesting  her  of  her  claims  to  it." 

The  court,  continuing,  made  the  further 
observation,  and  one  which  we  deem  perti- 
nent on  the  subject,  bearing  upon  the 
thought  evidenced  in  the  written  lines  of 
statute  law,  that  the  wife  is  an  cu:tive  party 
in  the  community,  and  where  by  their  joint 
efforts  the  husband  and  wife  acquire  prop- 
erty, her  right  therein  at  all  times  is  a 
thing  recognized.  The  court  says:  "The 
theory  upon  which  the  right  of  the  wife  is 
founded  (as  wc  said  in  Galland  v.  Galland, 
38  Cal.  265)  is  that  the  common  property 
was  acquired  by  the  joint  efforts  of  the  hus- 
band and  wife,  and  should  be  divided  be- 
tween them  if  the  marriage  tie  is  dissolved 
either  by  the  death  of  the  husband  or  by 
the  decree  of  the  court,  etc.  Her  mere  right 
in  the  community  property  is  as  well  de- 
fined and  ascertained  in  contemplation  of 
law,  even  during  the  marriage,  as  is  that  of 
the  husband.  It  is  true  that  the  law  con- 
fers upon  the  latter  the  authority  to  manage 
and  control  it  during  the  existence  of  the 
marriage,  and  the  power  to  sell  it  for  the 
benefit  of  the  community,  but  not,  as  we 
have  seen,  so  as  to  defraud  the  community 
of  it.-* 

In  Re  Burdick,  112  Cal.  387,  44  Pac.  734,^ 
the  court  there,  speaking  of  the  wife's  in- 
terest in  the  community  property,  reasons 
thus:     "No  one  disputes  that  it  is  succes- 
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sion;  but  the  laiiguage  is  the  same  in  re- 
gard to  the  moiety  given  to  the  wife.  It 
*goe8'  to  her  just  as  it  'goes'  to  the  descend- 
ants." 

The  term  "goes,"  as  used  in  §1402  of  the 
Civil  Code  of  California,  it  will  be  seen,  is 
used  in  §  2165  of  our  Code.  This  is  the 
term,  referred  to  where,  in  the  assertions 
last  quoted,  the  court  says:  "It  'goes'  to 
her  just  as  it  'goes*  to  the  descendants." 
This  conclusion  is  scarcely  borne  out  by  the 
provisions  of  the  statute,  because  under  any 
number  of  decisions  in  California,  as  well  as 
in  other  jurisdictions  having  similar  Code 
provisions,  it  has  been  held  that  the  por- 
tion of  the  community  property  which  is 
by  statute  reserved  to  the  wife  is  not  sub- 
ject to  testamentary  disposition ;  and  it  can- 
not be  correctly  said  that  it  goes  to  her 
just  as  it  goes  to  the  descendants.  The  de- 
scendants may  take  by  will  or  under  the 
statutory  provisions  governing  the  laws  of 
descent,  but  to  the  wife  is  expressly  re- 
served one  half  of  the  property  belonging 
to  the  community  to  which  she  contributed 
her  efforts  jointly  with  her  husband.  Com- 
munity property,  that  peculiar  class  of 
property  designated  by  statute,  contem- 
plates^ the  existence  of  only  two  persons, 
namely,  the  husband  and  wife,  living  in  the 
marriage  status.  Other  descendants  play 
no  part  in  the  creation  of  this  estate.  They 
may  contribute  to  its  accumulation  or  they 
may  not.  As  to  this  the  law  gives  no  con- 
cern. But  as  to  the  community  of  husband 
and  wife,  the  law  contemplates  property 
acquired  by  the  joint  efforts  of  the  two, 
and  seeks  to  designate,  without  segregation, 
an  interest  of  which  the  wile  cannot  be  de- 
prived by  the  testamentary  act  of  her  hus- 
band, and  to  that  extent  goes  to  her  by 
operation  of  the  very  law  which  created  the 
estate  itself,  as  distinguished  from  that  por- 
tion of  the  community  property  which  may 
go  to  the  descendants  under  testamentary 
disposition  or  the  laws  of  descent. 

Mr.  Justice  Harrison,  in  a  separate  opin- 
ion concurred  in  by  Justice  Gkiroutte,  in  Re 
Burdick,  supra,  said:  "The  wife's  interest 
in  the  community  property  upon  the  death 
of  the  husband  has  maBy  incidents  similar 
to  those  of  an  heir,  but  I  do  not  think  that. 
under  the  language  and  spirit  of  the  laws 
of  this  state,  she  can  be  said  to  be  his  heir 
to  her  share  of  that  property,  or  that  her 
interest  therein  comes  to  her  by  virtue  of 
a  'succession'  to  the  property  of  her  hus- 
band. The  property  that  is  acquired  by  the 
labor  of  the  wife  during  the  marriage,  equal- 
ly with  that  acquired  by  the  labor  of  the 
husband,  becomes  community  property;  and, 
although  §  172  of  the  Civil  Code  gives  to 
the  husband  the  management  and  control  of 
the  communitv  property — that  acquired  by 
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her  labor  as  well  as  that  acquired  by  his— 
yet  by  the  terms  of  the  same  section  he  can- 
not give  away,  or  convey  without  valuable 
consideration,  any  portion  of  tliis  property, 
unless  she  gives  her  written  consent  thereto." 

Continuing,  he  said:  "Although  this  in- 
terest of  the  wife  in  the  community  prop- 
erty may  not  fall  within  the  common -law 
definition  of  an  'estate,'  it  is  not  to  be 
classed  as  a  'mere  possibility,'  like  the  ex- 
pectancy of  an  heir." 

After  referring  to  the  cases  of  Van  Maren 
V.  Johnson,  supra,  and  Packard  v.  Arellanes, 
17  Cal.  625,  as  to  the  term  "mere  ex- 
pectancy" used  in  those  cases,  the  learned 
justice  continued  by  saying:  "It  is  a  mis- 
application of  terms  to  say  that  the  prop- 
erty which  the  wife  has  'acquired'  during 
the  marriage  by  her  skill  or  labor,  and  of 
which  her  husband  had  not,  in  his  lifetime, 
any  power  of  voluntary  conveyance,  except 
with  her  consent,  or  of  testamentary  dispo- 
sition, is  inherited  from  him;  and  to  refer 
her  rights  in  the  community  property  to 
'succession,'  under  the  language  of  §  1383 
of  the  Civil  Code,  begs  the  entire  question." 

The  position  taken  by  the  supreme  court 
of  California  in  the  matter  of  Re  Burdick, 
supra,  was  again  accepted  by  that  court  in 
the  case  of  Spreckles  v.  Spreckles,  116  Cal. 
339,  36  L.R.A.  497,  58  Am.  St.  Rep.  170,  48 
Pac.  228.  In  these  cases  the  question  of 
the  application  of  the  inheritance  tax  law 
was  not  under  consideration,  but  in  the  case 
of  Re  Moffitt,  153  Cal.  359,  20  L.R.A.(N.S.) 
207,  96  Pac.  663,  1025,  the  question  of  the 
surviving  wife's  share  of  the  community 
property  being  subject  to  the  payment  of 
inheritance  tax  was  the  prinicpal  matter 
under  consideration,  and  the  court  there,  in 
applying  the  inheritance-tax  law,  referred 
to  and  reaffirmed  the  rule  laid  down  in  the 
cases  of  Re  Burdick,  Spreckles  v.  Spreckles, 
and  Sharp  v.  Loupe,  and  in  reality  made  the 
rule  in  these  cases  the  basis  for  the  con- 
clusion that  the  interest  of  the  wife  in  the 
community  property  is  subject  to  the  in- 
heritance tax. 

In  Re  Kennedy,  157  Cal.  517,  29  L.R.A. 
(N.S.)  428,  108  Pac.  280,  the  question  of 
the  application  of  the  inheritance-tax  law 
to  the  wife's  portion  of  the  community  prop* 
erty  was  again  under  consideration,  and 
there  again  the  court  referred  to  its  former 
decisions,  and  especially  to  the  decision  in 
Re  Moffitt,  supra,  and  in  respect  to  the 
latter  said  that  the  conclusion  there  reached 
— "was  based  solely  on  the  proposition,  es- 
tablished in  thi«  state  by  several  prior  de- 
cisions, that  the  wife  takes  such  property 
solely  by  succession  as  an  heir  of  the  hus- 
band, and  therefore  'by  the  intestate  laws  of 
this  state.' " 

The    supreme    court    of    Illinois,    in    the 
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case  of  Billings  v.  People,  189  111.  472,  69 
L.R.A.  807,  59  N.  E.  798,  had  under  con- 
sideration the  application  of  an  inlieritance 
tax  as  applicable  to  property  passing  to  a 
surviving  wife  under  a  statute  which  read 
as  follows:  "The  surviving  husband  or  wife 
shall  be  endowed  of  the  third  part  of  all 
of  the  lands  whereof  the  deceased  husband 
or  wife  was  seized  of  an  estate  of  inherit- 
ance, at  any  time  during  the"  marriage,  un- 
less the  same  shall  have  been  relinquished 
in  legal  form."  Hurd's  Rev.  Stat.  (111.) 
1899,  chap.  41,  §  1. 

The  court  there,  speaking  through  Mr. 
Justice  Carter,  held  that  a  wife*s  interest 
in  the  realty  of  her  deceased  husband  was 
subject  to  the  tax. 

.  Hence,  in  these  two  jurisdictions,  one  a 
community  the  other  a  dower  state,  the 
courts  have  held  practically  to  the  same  con- 
clusion, namely,  that  the  wife  takes  as  an 
heir  from  her  husband. 

The  supreme  court  of  Nebraska,  in  con- 
sidering the  question  in  the  light  of  statutes 
which  do  not  recognize  community  property 
as  such,  but  under  which  the  surviving 
spouse  takes  a  one-fourth  interest  of  all  the 
real  estate  of  which  the  wife  or  husband  was 
seised  of  an  e&tate  of  inheritance,  at  first 
followed  the  rule  laid  down  by  the  supreme 
court  of  California  in  Re  Moffitt,  and  Re 
Kennedy,  and  likewise  adopted  the  conclu- 
sion reached  by  the  supreme  court  of  Illi- 
nois in  the  case  of  Billings  v.  People:  and 
in  Re  Sanfovd,  90  Neb.  410,  45  L.R,A.(N.S.) 
228,  133  N.  W.  870,  held  that  the  surviving 
wife's  interest  was  subject  to  the  inheritance 
tax;  but  the  court,  on  rehearing  in  the  last- 
named  case,  reversed  its  former  decision 
made  in  the  same  case,  and  held  that  the 
value  of  the  widow's  dower  interest  should 
be  deducted  from  the  appraised  value  of 
the  estate,  and  the  inheritance  tax  should 
be  computed  on  the  remainder  thereof.  In 
this  respect  tlie  court  .said:  "It  would  seem, 
from  a  review  of  the  cases  decided  since 
our  opinion  was  adopted,  that  such  is  the 
weight  of  authority.  The  reason  for  the 
rule  seems  to  be  that  the  widow  takes  her 
dower  interest  in  the  estate  of  her  deceased 
husband  by  operation  of  law;  that  she  could 
not  be  deprived  of  it  by  his  will;  that  it 
is  something  which  belongs  to  her  absolutely 
and  independent  of  any  right  of  inheritance 
or  succession,  and  therefore  so  much  of  the 
estate  as  belonged  to  her  by  riglit  is  not 
chargeable  with  an  inheritance  tax."  Ro 
Sanford,  91  Neb.  753,  45  L.R.A.(N.S.)  236, 
137  N.  W.  864. 

Considering  the  same  subjec/  in  the  mat- 
ter of  Re  StraJian,  93  Nob/fi2a,  142  N.  W. 
678,  the  court  reafiirmed  its  position  laid 
down  on  rehearing  in  Re  Sanford,  and  there 
made  ^ome  very  pertinent  observations  bear- 
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ing  on  the  reason  for  the  conclusion  reached 
relative  to  the  nature  of  the  wife's  interest 
by  dower  in  the  estate  of  her  deceased  hus- 
band, saying:  "She  cannot  be  deprived  of 
that  interest  bv  his  w^ill.  It  is  something 
which  belongs  to  her  absolutely  and  inde- 
pendently of  any  right  of  inheritance  or 
succession.  Strictly  speaking,  the  widotv'g 
share  should  be  considered  as  immune, 
rather  than  exempt,  from  an  inheritance 
tax.  It  is  free,  rather  than  freed,  from  such 
tax.  It  is  not  excepted  from  the  taxable 
class  because  it  never  was  in  such  class. 
Like  all  debts,  taxes,  costs,  expenses,  and 
other  similar  items,  it  is  deducted  before 
any  inheritance  tax  is  assessed.  The  share 
of  the  realty  and  personalty,  which  under 
our  law  go  to  the  widow  independent  of 
any  will  or  act  of  the  husband,  is  not,  so 
to  speak,  a  part  of  his  estate,  and  is  no 
more  liable  to  a  succession  tax  at  his  death 
than  is  her  individual  property,  derived 
from  her  own  ancestors  and  held  in  her  own 
name,  though  the  husband  may  have  had 
the  management  and  control  of  the  estate 
during  his  lifetime.  The  effect  of  our  de-. 
cedent  law  is  practically  the  same  as  the 
law  of  community  of  property,  and  the 
courts  of  those  states  which  have  adopted 
that  law  have  held,  with  but  a  single  excep- 
tion, that  the  wife  is  not  liable,  upon  the 
death  of  her  husband,  to  pay  an  inheritance 
tax  on  her  one  half  of  the  comm\mity  prop- 
erty, for  the  reason  that  the  property  does, 
not  pass  to  her  by  will  or  by  the  intestate 
laws  of  the  state.** 

They  commented  on  the  rule  applied  thus: 
"It  is  sustained  by  the  greater  weight  of 
authority,  and  the  more  recent  decisions 
of  the  courts  of  last  resort  in  this  country.** 

In  Averv's  Estate,  34  Pa.  204,  the  su- 
preme  court  of  that  state  held  that  where 
a  testator  devised  his  whole  estate  to  his 
executors  in  trust  for  legatees  and  devisees, 
and  the  widow  refused  to  take  under  the 
will,  she  took  her  share  under  her  para- 
mount title  as  a  widow,  and  not  as  a  pay- 
ment out  of  the  fund  bequeathed  to  the 
executors  in  trust,  and  that  therefore  her 
share  so  taken  was  not  subject  to  inherit- 
ance tax. 

Re  Weiler,  122  N.  Y.  Supp.  608  and  Re 
Starbuck,  137  App.  Div.  866,  122  N.  Y. 
Supp.  584,  and  in  many  other  cases  referred 
to,  the  courts  of  New  York,  in  dealing  with 
the  widow's  estate  of  dower,  have  held  that 
such  **wafi  property,  which  became  vested 
as  an  inchoate  estate  upon  her  marriage  and 
consummate  upon  the  death  of  her  husband, 
independent  of  the  will,  and  not  by  >irtue 
thereof."  '     • 

Speaking  on  the  subject  of  the  exemption 
of  community  property  from  inheritance  tax, 
Mr.  Ross,  in  his  work  on  Inheritance  Tax- 
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aiion,  pa^e  83,  eomment^  ihuat  ''That  tlie 
independenee  of  dower  from  tlike  law  of  auc- 
ceeaion  and  teatamentary  dispoeition,  and  ita 
consequent  exemption  from  inheritance  taxa- 
tion, have  not  readily  been  discerned,  is  not 
surprising,  in  view  oi  the  peculiar  featiurea 
of  dower  and  the  obseurity  of  the  law  on 
which  it  rests.  The  surprise  eomes  when, 
in  a  jurisdiction  where  the  community  sys- 
tem has  been  adopted,  the  exemption  of  the 
share  of  a  wife  in  the  oommon  property  on 
the  death  of  her  hneband  should  be  doubted. 
Yet  that  doubt  has  arisen,  and,  in  Cali- 
fornia, has  been  resolved  adversely  to  the 
wife.  Some  years  ago  the  supreme  court 
of  the  state  made  the  startling  announce^ 
ment  that  the  interest  of  a  wife  in  the  com- 
mutiity  property  during  the  lifetime  of  her 
husband  ia  only,  an  expectancy,  and  that  on 
his  death  she  takes  it  as  his  heir.  Re  Bur- 
dick,  112  Gal.  367,  44  Pae.  734;  Spreekels 
V.  Spreekels,  IIG  Cal.  330,  36  L.R.A.  497,  58 
Am.  St.  Kep.  170,  48  Pac.  228;  Sharp  v. 
Loupe,  120  CaL  80,  52  Pao.  134,  586.  This 
notion  ail  but  ignores  the  conmuaiity  prc^- 
erty  rights  of  the  wife,  and  reduces  the 
oommuiAity  system  to  a  mere  name,  without 
substance.  It  is  a  misconception  of  the  law, 
and  has  been  so  recognized  by  other  courts, 
but  it  is  still  adhered  to  in  California,  with 
the  reeuH  that  the  share  of  a  wife  in  the 
community  property  is,  on  her  husband's 
death,  subject  to  the  inheritance  tax." 

A  consideration  of  this  matter  was  entw- 
tained  by  the  supreme  court  of  Idaho  in 
the  case  of  Kohny  v.  Dunbar,  21  Idaho,  258, 
39  L.K.A.(N.S.)  1107,  121  Pac.  544,  Ann. 
Ca&  1018D,  402.  The  statute  of  Idaho  (Rev. 
Codes,  §  2680),  like  our  statute,  provides 
that:  "All  other  property  acquired  after 
marriage  by  either  hvsband  or  wife>  includ- 
ing the  rente  and  profits  of  the  separate 
property  of  the  husband  and  wile,  is  com- 
munity property,  unless  hy  the  instrument 
by  which  any  such  property  is  acquired  by 
ih^  wife  it  is  provided  that  the  rents  and 
profits  thereof  b^  applied  to  her  sole  and 
separate  use.    .    .    ." 

The  Idaho  statute  in  this  respect  eompax^s 
with  §  2156  of  our  Revised  Laws.  Section 
2680  of  the  statute  of  Idaho  provides:  .''The 
husband  haa  the  management  and  control 
of  the  community  property,  with  the  like 
absolute  power  of  disposition  (other  than 
testamentary),  as  he  has  oi  his  separate 
estate.    .    .    ." 

This  section  of  the  Idaho  statute  com- 
pares with  §  2160  of  our  Revised  Laws. 
Section  6713  of  the  Revised  Code  of  Idaho 
ia  as  follows:  ''Upon  the  death  of  either 
husband  or  wife,  one  half  of  the  community 
property  ahall.go  to  the  survivor,  subject  to 
the  community  debts»  and  the  other  half 
shall  be  subject  to  the  testamentary  disposi- 
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tion  of  the  deceased  husband  or  wife,  sub- 
ject also  to  the  community  debts.  In  case 
no  testamentary  disposition  shall  have  been 
made  by  the  deceased  husband  or  wife  of 
his  or  her  half  of  the  community  property, 
it  shall  descend  equally  to  the  legitimate 
issue  of  his,  her,  or  their  bodies.  If  there 
be  no  issue  of  said  deceased  living,  or  none 
of  their  representatives  living,  then  the  said 
commiui.ity  property  shall  all  pass  to  the 
survivor,  to  the  exclusion  of  collateral  heirs, 
subject  to  the  community  debts,  the  family 
allowance,  and  the  chai;ge8  and  expenses  of 
administration." 

The  provision  in  this  section  of  the  Codes 
of  Idaho  by  which  one  half  of  the  community 
property  goes  to  the  surviving  spouse  differs 
some  from  §§  2164  and  21  Go  of  our  Revised 
Laws,  inasmuch  as  by  the  former  section 
of  our  Code  it  is  provided  that  on  the  death 
of  the  wife  the  entire  community  property 
belongs  without  administration  to  the  sur- 
viving husband,  while  in  the  latter  section 
of  our  Code  it  provides,  as  does  the  Code  of 
Idaho,  that  upon  the  death  of  the  husband 
one  half  of  the  community  property  goes  to 
the  surviving  wife,  and  the  other  half  is 
subject  to  testamentary  disposition  of  the 
husband. 

Mr.  Justice  Ailshie,  in  speaking  for  the 
supreme  court  of  Idaho,,  after  dwelling  at 
some  length  on  the  laws  of  that  state  rela- 
tive to  the  acquisition  and  disposition  of 
community  property,  says:  "The  foregoing 
section  [§  5713,  Rev.  Codes]  of  the  statute 
recognizes  the  husband  and  wife  as  equal 
partners  in  the  community  estate,  and  it 
authorizes  each  to  dispose  of  his  or  her, 
half  by  will.  It  also  provides  that  the  sur- 
vivor shall  continue  to  be  the  owner  of  half 
of  such  property  subject  only  to  the  pay- 
ment of  the  community  debts.  This  statute 
clearly  and  unmistakably  provides  that  the 
surviving  spouse  takes  his  or  her  half  of 
the  community  property,  not  by  succession, 
descent,  or  inheritance,  but  as  survivor  of 
the  marital  community  or  partnership." 

In  an  early  case  (Hall  v.  Johns,  17  Idaho, 
224,  105  Pac.  71)  that  court  had  expressed 
itself  that  "the  title  to  the  community  prop- 
erty is  in  the  husband,  and,  during  the  ex- 
istence of  the  community,  the  wife's  interest 
in  the  community  property  is  a  mere  expect- 
ancy." 

In  the  case  of  Kohny  v.  Dunbar,  supra,, 
however,  the  court  dwelt  upon  this  expres- 
sion, and  emphasized  the  fact  that  while 
such  an  expression  was  applicable  to  the 
matter  involved  in  the  case  of  Hall  v.  Johns, 
as  it  might  have  been  applicable  when  used 
by  the  supreme  court  of  California  in  the 
case  of  Re  Bujdick,  supra,  it  had  no  refer- 
ence, and  .  could  not  be  correctly  asserted 
where  the  q^u^tion  involved  was  the  daUr 
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mination  of  the  nature  of  the  wife's  interest 
in  the  community  property. 

The  supreme  court  of  Utah,  in  the  case  of 
Re  Bullen,  —  Utah,  — ,  L.R.A.1916C,  670, 
151  Pac.  533,  reviews  at  length  various  deci- 
sions rendered  in  the  several  jurisdictions, 
and  under  the  several  statutory  provisions, 
on  the  subject  of  the  application  of  the  in- 
heritance-tax law  to  property  passing  to  the 
surviving  spouse.  The  statute  of  the  state 
of  Utah  (Comp.  Laws  1907,  §  2826),  some- 
what similar  to  that  found  in  Nebraska,  pro- 
vides: "One  third  in  value  of  all  the  legal 
or  equitable  estates  in  real  property  pos- 
sessed by  the  husband  at  any  time  during 
the  marriage,  and  to  which  the  wife  had 
made  no  relinquishment  of  her  rights,  shall 
be  set  apart  as  her  property  in  fee  simple 
if  she  survive  him.    .    .    ." 

The  court  there  held  that  "what  the  wife 
receives  under  §  2826 — one  third  in  fee  simple 
of  all  the  legal  and  equitable  estate  in  real 
property  possessed  by  the  husband  during 
coverture,  and  not  relinquished  by  her — she 
receives  not  as  an  heir  of  her  husband,  but 
in  her  own  right,  something  which  belongs 
to  her  absolutely,  and  of  which  she  could 
not  have  been  deprived  by  will  or  by  any 
other  voluntary  act  of  her  husband  without 
her  consent.  Under  that  section,  she  is  not 
an  heir  within  the  meaning  of  our  intes- 
state  or  succession  statutes.  Waddle  t. 
Frazier,  245  Mo.  391,  151  8.  W.  87;  Golder 
V.  Golder,  95  Me.  259,  49  Atl.  1050 ;  Gardner 
V.  Skinner,  195  Mass.  164,  80  N.  E.  825; 
Braun  v.  Mathieson,  139  Iowa,  409,  116  N. 
\V.  789;  Gauch  v.  St.  Ix)uis  Miit.  L.  Ins. 
Co.  88  111.  251,  30  Am.  Rep.  554;  McNutt 
V.  McNutt,  116  Ind.  546,  2  L.R.A.  372,  19 
N.  E.  115;  Miller  v.  Finegan,  26  Pla.  29,  6 
L.R.A.  813,  7  So.  140.*' 

In  the  case  of  Warburton  v.  White,  176 
U.  S.  494,  44  L.  ed.  559,  20  Sup.  Ct.  Rep. 
408,  the  Supreme  Court  of  the  United 
States,  speaking  through  Mr  Justice  White, 
now  Chief  Justice,  in  considering  the  ques- 
tion, under  the  statutes  of  the  state  of 
Washington,  on  the  necessity  of  the  wife 
joining  with  the  husband  in  the  disposition 
of  community  property,  reviewed  the  several 
decisions  of  the  supreme  court  of  the  state 
of  Washington  on  the  subject,  and  in  dwell- 
ing on  the  interest  of  the  wife  in  the  com- 
munity property  said:  "Property  acquired 
during  marriage  with  community  funds  be- 
came an  acquet  of  the  community,  and  not 
the  sole  property  of  the  one  in  whose  name 
the  property  was  bought,  although  by  the 
law  existing  at  the  time  the  husband  was 
given  the  management,  control,' and  power 
of  sale  of  such  property;  this  right  being 
vested  in  him,  not  because  he  was  the  ex- 
clusive owner,  but  because  by  law  he  was 
created  the  agent  of  the  community;  the 
L.R.A.19170. 


proceeds  of  the  property  when  sold  by  him 
becoming  an  aoquet  of  the  eommunity,  sub- 
ject to  the  trust  which  the  statute  imposed 
upon  the  husband,  from  the  very  nature  of 
the  property  relation  engendered  by  the 
provision  for  the  community." 

Mr.  Justice  Holmes,  in  specJdng  for  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Amett  t.  Reade,  220  U.  S.  311,  56 
L.  ed.  477,  36  L.RA.(N.S.)  1040,  31  Sup. 
Ct.  Rep.  425,  referred  to  the  decision  in  ih» 
case  of  Warburton  v.  White,  supra,  and,  ad* 
dressing  himaelf  to  the  same  subject,  said: 
"It  is  very  plain  that  the  wife  has  a  greater 
interest  than  the  mere  possibility  of  an  ex- 
pectant heir.  For  it  is  conceded  by  the 
court  below  and  everywhere,  we  believe,  that 
in  one  way  or  another  she  has  a  remedy  for 
an  alienation  made  in  fraud  of  her  by  her 
husband." 

Mr.  Ross,  in  his  work  on  Inheritance  Tax- 
ation, after  referring  to  the  several  deci- 
sions of  the  supreme  court  of  California, 
makes  special  note  of  the  decision  of  the 
supreme  court  of  Idaho  in  the  case  of  Kohny 
V.  Dunbar,  supra,  and  says:  ''There  can  be 
no  doubt  that  the  Idaho  court  has  teaehed 
the  right  conclusion;"  and  then  proceeds  to 
make  the  further  observation  which  we 
think  most  applicable  to  the  provisions  of 
our  statute  as  they  are  presented  to  us,  and 
says:  ''The  legislature,  in  adopting  the 
community  system,  intended  to  provide  a 
real  marital  community  in  property  and  ac- 
cord to  the  wife  a  fuller  measure  of  prop- 
erty rights  than  was  hers  under  the  common 
law.  The  legislature  did  not  suppose  it  was 
providing  her  a  mere  e.Tpectancy  during  the 
husband's  life  and  an  inheritance  on  his 
death.  That  would  be  far  from  what  is  con- 
templated in  the  very  nature  ol  community 
property.  And  certainly,  in  adopting  the 
inheritance  system  of  taxation,  the  legisla- 
ture did  not  have  in  mind  the  exaction  of 
tribute  from  the  communitv  interest  of  a 
wife  upon  the  death  of  her  husband.  In 
his  lifetime  such  interest  is  her  own  prop- 
erty, practically  in  the  fullest  sense,  except 
thi^  the  law  constitutes  him  the  agent  for 
its  control  and  management;  and  the  re- 
moval of  the  agent  by  death  in  no  wise 
works  a  transmission  of  title  to  be  subject- 
ed to  the  succession  tax."  Boss,  Inheritance 
Taxation,  p.  84. 

Respondent  argues  at  some  leng^  that 
the  expression  ''goes  to"  in  §  2165  implies 
a  different  significance  from  the  term  "be- 
longs" as  found  in  §  2164,  with  reference 
to  the  community  property  on  the  death  of 
the  wife.  In  this  respect  they  say  that  the 
term  "goes  to,"  as  used  with  reference  to 
the  community  property  on  the  death  of  the 
husband,  means  'Vests  in;"  and  hence  we 
are  to  infer  that  this  term  was  used  advised- 
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ly  by  the  legislature  to  convey  the  idea  that 
the  wife's  interest  in  the  community  proper- 
ty vested  in  her  only  after  the  death  of  the 
husband ;  and  this  would  lead  to  the  conclu- 
sion that  prior  to  the  dissoltition  of  the 
community  the  wife  was  not  in;  any  wise 
vested  with  any  part  of  the  community  prop-* 
erty.  We  are  not  willing  to  accept  this  rea- 
soning as  against  those  provisions  which  wa 
find  in  our  general  legislation  on  the  suh* 
ject  of  the  relation  of  husband  and  wife> 
and  more  especially  in  view  of  the  peeuUav 
provisions  of  our  organic  law  on  the  sobjeet. 
Section  91,  art.  4,  of  our  Constitution  reads: 
"All  property,  both  real  and  personal,  of  the 
wife,  owned  or  claimed  bv  her  before  mar- 
riage,  and  that  acquired  afterward  by  gift, 
devise,  or  descent,  shairbe  her  separate  prop- 
erty; and  laws  shall  be  passed  more  clearly 
defining  the  rights  of  the  wife  in  relation, 
as  well  to  her  separate  property  as  to  that 
held  in  common  with  her  husband.  Laws 
shall  also  be  passed  providing  for  the  regis* 
tration  of  the  wife's  separate  property." 

The  word  "held"  has  been  construed  to 
mean  owBersbip-  ( Wey  v.  Salt  Lake  City,  35 
Utah,  604,  101  Pae.  881;  Higgins  v.  Downs, 
101  App.  Div.  110,  n  N.  Y.  Supp.  037),  and 
we  find  no  good  reason  for  holding  that  the 
word  "held,"  as  here  used,  was  not  intended 
to  convey  the  idea  of  a  peculiar  yet  distinct 
ownership.  Here  is  a  provision  in  the  Con- 
stitution recognizing  the  separate  property 
of  the  wife,  and  also  recognizing  a  class  of 
property  which  would  be  known  ^s  commu- 
nity property,  which  property  would  be 
'Tield"  by  her  in  common  with  her  husband. 
Would  it  not  be  a  distortion  of  the  sense 
generally  conveyed  by  the  word  "held,"  and 
especially  in  view  of  the  manner  of  its  use 
here,  to  say  that  it  only  conveyed  an  idea 
of  future  expectancy?  Upon  what  substan- 
tial theory  shall  we  say  that  it  was  used 
by  the  framers  of  the  Constitution  to  con- 
vey no  greater  idea  of  property  ownership 
in  the  wife  than  that  of  an  heir  of  her  hus- 
band, with  whom  it  was  declared  she  held 
in  common? 

Here  was  a  constitutional  recognition  of 
the  wife's  "rights"  in  two  distinct  classes  of 
property;  i.  e.,  that  which  was  designated 
her  separate  property  and  that  which  was 
designated  as  property  "held  by  her  in  com: 
mon  with  her  husbapd."  Here  is  a  peculiar 
avoidance  of  terms  that  xCtight  convey  an 
indefinite  sense.  If  the  framers  of  the  or- 
ganic law  sought  to  protect  in  the  wife  a 
right  in  the  community  property  which 
would  only  accrue  to  her  on  the  dissolution 
of  the  community;  if  they  sought  to  have 
laws  enacted  more  clearly  defining  the  rights 
of  the  wife  to  an  interest  in  the  community 
prc^erty  which  should  come  to  her  on  the 
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comprehensive  term  '^rights  of  the  wife 
.  .  .  to  that  (property)  held  in  common 
with  her  husband?"  Any  reasonable  infter- 
pretation  of  this  provision  must,  as  we  view 
it,  convey  the  idea  of  property  rights  in, 
prtesenti. 

We  are  referred  by  respondent  to  the  deci- 
sion of  the  supreme  court  of  Tennessee  in 
the  case  of  Knox  v.  Emerson,  123  Tenn.  415, 
Itl  8.  W.  972.  The  case  is  not  strictly  in 
point  here,  save  by  way  of  contrast  with  the 
facts  therein  dealt  with.  The  principal  ques^ 
tion  was  as  to  the  application  of  the  inheri- 
tanco'tax  law  where  the  estate  passed  by 
will.  This  decision  was  rendered  in  the  light 
of  a  statute  establishii^  a  dower  interest  in 
favor  of  the  wife.  The  court  there  held  no 
more  than  to  declare  the  property  thus  pass- 
ing to  be  subject  to  tiie  taxation.  The 
court  reasserts  a  prineipie  declared  in  State 
V.  Alston,  94  Tenn.  674,  28  L.R.A.  178,  30 
S.  W.  750,  wherein  it  says:  "In  arriving 
at  the  meaning  of  the  statute  under  con> 
sideratioU)  it  is  proper  to  remember  diat  a 
succession  tax  is  not  a  burden  imposed  upon 
property,  but  is  a  privilege  tax  upon 
the  right  oi  taking  property  ftom  another, 
whether  by  will  or  devolution  as  a  matter 
of  law." 

It  is  not  necessary  to  dwell  on  this  prin- 
cipal here,  because,  viewing  the  matter  as 
we  do  in  the  light  of  the  great  weight  of  au* 
thority,  and  especially  under  statutes  pro* 
viding  for  the  community  system,  there  is 
no  "taking  property  from  another,  either  by 
Win  or  legal  devolution."  The  property  here 
going  to  the  appellant  was  property  which 
she  at  all  times  under  our  statutory  prori* 
sion  ''^held  in  common  with  her  husband/' 
Hence  there  was  no  privilege  to  be  taxed^ 
but  rather  a  "right"  in  property  recognized 
by  statutory  prescription  "held"  by  her  at 
all  times  "in  common  with  her  husband." 
The  death  of  the  husband  only  dissolved  the 
community,  and  released  that  which  she 
held  from  the  statutory  dominance  of  her 
deceased  spouse. 

The  decision  of  the  lower  court  in  this 
case  was  based  squarely  upon  that  line  of 
decisions  which  we  find  emanating  from  the 
supreme  court  of  California,  and  to  which 
we  have  referred  more  or  less  extensively, 
the  doctrine  announced  by  which  has  been 
commented  on,  if  not  critici2ed,  in  the  sever- 
al jurisdictions  where  this  matter  has  been 
carefully  considered.  The  doctrine  asserted 
by  the  supreme  court  of  California  in  these 
several  decisions  is  based  upon  the  conclu- 
sion that  the  interest  of  the  wife  in  the  oom* 
aranity  property:  ia  the  mere  possibility  of 
an  expectant  >  heir.  This  doctrine  has  re« 
celyed  the  stamp  of  disapproval  by  the  3u- 
jpreme  Court  of  the  United  States  in  the  case 
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equally  significant  expression  coming  from 
that  court  in  the  case  of  Warburton  v. 
White,  Bupra.  For  this  reason,  if  for  no 
other,  we  would  be  unwilling  to  follow  this 
doctrine,  notwithstanding  its  eminent  au- 
thority, and  the  further  fact  that  the  stat- 
utes of  the  state  of  California  are  almost 
identical  to  our  own.  But  more  than  this, 
we  are  at  a  loss  to  reconcile  the  decisions 
of  that  court  in  the  cases  of  Moffitt,  Spreck- 
els,  and  Kennedy,  supra,  holding  that  the 
surviving  wife  takes  her  share  of  the  com- 
munity property  only  as  an  heir,  with  the 
doctrine  found  in  many  other  decisions,  for 
example,  Godey  v.  Godey,  39  Cal.  157,  to 
the  effect  that  the  wife's  "right  in  the  com- 
munity property  is  as  well  defined  .  .  . 
in  contemplation  of  law,  even  during  the 
marriage;  ab  is  that  of  the  husband." 

This  court,  speaking  through  Mr.  Justice 
Leonard,  in  the  case  of  Wright  v.  Smith,  19 
Nev.  143,  7  Pac.  366,  in  considering  the  ef- 
fect of  our  statutory  provision  on  the  com- 
munity property  on  tiie  death  of  the  hus- 
band, said:  "Under  the  statute  the  title 
to  community  property,  subject  to  the  pay- 
ment of  legal  indebtedness,  was  in  appellant 
[surviving  wife],  and  an  administrator  was 
not  required  to  convey  the  title  or  distrib- 
ute the  estate.*' 

The  decision  in  the  case  of  Wright  v. 
Smith,  supra,  as  indicated  by  the  expression 
quoted,  as  well  as  by  other  expressions  found 
in  the  opinion,  supports  the  position  we  take 
here. 

From  all  our  statutory  enactments  bear- 
ing upon  the  subject  of  the  relation  of  hus- 
band and  wife^  and  especially  from  those 
having  to  do  with  the  acquisition,  retention, 
and  disposition  of  the  community  property, 
we  are  unable  to  arrive  at  a  conclusion  that 
the  Constitution  framers  and  the  legisla- 
ture, in  establishing  the  community  system 
and  in  promulgating  laws  defining  the  rights 
of  husband  and  wife  as  to  property  thus 


held,  intended  other  than  that  the  wife 
should  have  an  interest  in  the  property  ac- 
quired by  the  joint  effort  of  the  community, 
which  interest,  while  it  should  remain  in  a 
sense  indistinguishable  during  the  existenoe 
of  the  community,  was  nevertheless  a  prop- 
erty interest  of  which  she  was,  at  all  times, 
possessed.  The  fact  that  the  legislature  may 
have  seen  fit  to  place  the  control  of  this 
community  property  in  the  husband  in  no 
wise  detracts  from  the  fact  that  the  prop- 
erty as  such  was  a  thing  in  which  the  wife 
had  at  all  times  a  vested  interest.  We  are 
unwilling  to  accept  what  we  deem  an  incon- 
sistency which  would  hold  that  while  on  the 
one  hand,  the  husband  could  not  deprive 
the  wife  of  her  interest  by  testamentary 
disposition,  and  that,  as  illustrated  in  the 
case  at  bar,  no  provision  or  mention  need 
be  made  in  a  will  or  testament  as  to  the 
disposition  of  that  one  half  of  the  community 
property  which,  imder  the  law,  goes  to  the 
wife,  yet,  on  the  other  hand,  she  can  be  re- 
garded as  taking  this  property  only  as  an 
expectant  heir. 

It  may,  we  think,  be  asserted,  supported 
by  the  great  weight  of  authority,  that  the 
interest  of  the  wife  in  tiie  conmiunity  prop- 
erty and  her  title  thereto  is  no  less  than  that 
held  by  the  husband,  and  this  interest  and 
title  in  the  wife  is,  not  to  be  regarded  as  a 
mere  expectancy.    6  R.  C.  L.  850. 

Concluding,  as  we  do,  that  the  wife's  in- 
terest in  the  community  property  goes  to 
her,  not  by  succession  or  inheritance,  but 
rather  by  a  right  vested  in  her  at  all  times 
during  marriage,  it  follows  that  it  is  not 
subject  to  the  law  of  inheritance  tax. 

The  judgment  is  reversed.  The  cause  is 
remanded,  with  instructions  to  the  lower 
court  to  enter  judgment  for  the  appellant. 

Norcross,  Ch.  J.^  and  Coleman,  J.^  con- 
cur. 
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STATE  OF  WASHINGTON,  Respt., 

I  V. 

PAUL  R.  HAFFER,  Appt. 
(—  Wash.  — ,  162  Pac.  45.) 

litbel  ~  defamation  of  deceased  person. 

1.  A  statute,  making  every  malicious  pub- 
lication which  shall  tend  to  expose  the 
memory  of  cme  deceased  to  hatred,  contempt, 
ridicule,  or  obloquy,  A  libel,  applies  to  ma- 

Note.  —  As    to    defamation    of    deceased 
person,  see  annotation  following  this  case, 
post,  615. 
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liciouB   defamation   of  an  historical   char- 
acter who  die  before  the  birth  of  anyone 
living  at  the  time  of  the  publication. 
For  other  cases,  see  Libel  and  Slander,  IF.  a, 
in  Dt>  1-52  iV.  S. 

Constitutional  law  —  freedom  of  speecli 
—  Federal  Constitution. 

2.  The  provision  in  the  Federal  Consti- 
tution that  Congress  diall  make  no  law 
ai>ridging  freedom  of  speech  has.  no  ap- 
plication to  state  Icigislatures. 

I^or  other  cases,  see  Constitutional  Zatc,  /, 
a,  3,  h,  in  Dig,  1-52  N.  8, 

Same  '—  right  to  defame  historical  per- 
son. 

3.  The  constitutional  right  of  everyone  to 
write  on  all  subjects,  being  responsible  for 
the  abuse  of  that  right,  gives  no  right  ma- 
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liciouBly   to   defame   the   diaracter   of   as 
historical  person. 

For  other  cases,  see  Constitutional  Law,  II, 
d,  «n  Dig.  1-^^  N.  8, 

Criminal  law  —  setting  aside  of  infor- 
mation —  effect. 

4.  A  statutory  provision  for  setting  aside 
an  unverified  information  in  a  criminal  case 
does  not  warrant  its  dismissal  so  as  to  bar 
further  prosecution  for  the  offense  charged. 
For  other  cases,  see  Indictment,  etc.,  /F,  in 

Dig.  1-52  N.  8. 

Appeal  —  technical  error  —  effect. 

5.  Technical  error  in  refusing  to  set  aside 
an  unverified  information  and  permitting 
one  properly  verified  to  be  filed  is  harmless 
if  the  setting  aside  would  not  bar  a  prose- 
cution for  the  same  offense. 

For  other  cases,  see  Appeal  and  Error,  VII, 
m,  i,  in  Dig.  1-52  N.  8. 

Same  '—  addressing  Jury  in  absence  of 
accused. 

6.  Where  the  jury  are  not  required  to  be 
kept  together  in  a  misdemeanor  case  during 
adjournments  of  the  court,  it  is  not  re- 
versible error  for  the  judge  to  address  the 
jury  in  such  case  with  others  during  an 
adjournment  in  the  absence  of  accused,  up- 
on a  subject  foreign  to  his  trial. 

For  other  caseSy  see  Appeal  and  Error,'' VI I. 
m,  7,  a,  in  Dig.  1^52  N.  8. 

(December  20,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pierce  Coun- 
ty convicting  him  of  libel.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  L.  Pendleton  and  C.  J.  Cris- 
well,  for  appellant: 

Prosecutions  under  the  statute  must  be 
limited  to  publications  made  during  the 
lifetime  of  the  generation  living  at  the  time 
the  deceased  passed  away. 

Rex  V.  Topham,  4  T.  R.  127,  100  Eng. 
Reprint,  931,  2  Revised  Rep.  343;  1  Hawfc. 
P.  C.  chap.  73,  §  4 ;  3  Wharton,  Crim.  Ijiw, 
p.  2112;  Newell,  Slander  k  Libel,  pp.  965, 
966. 

Any  communication  between  the  court 
and  a  jury  at  which  defendant  and  counsel 
are  not  present  (unless  their  absence  is 
caused  by  their  own  voluntary  acts).,  ex- 
cept to  discharge  a  jury  on  disagreement, 
is  error. 

Linbeck  v.  State,  1  Wash.  336,  25  Pac. 
452;  State  v.  Shutzler,  82  Wash.  365,  144 
Pac.  284;  State  v.  Wroth,  15  Wash.  621,  47 
Pac.  106;  State  v.  Beaudin,  76  Wash.  306, 
136  Pac.  137;  State  v.  Thield,  36  Wash.  365, 
78  Pac.  919;  Sargent  v.  Roberts,  1  Pick. 
337,  11  Am.  Dec.  185;  Taylor  v.  Betsford, 
13  Johns,  487;  Read  v.  Cambridge,  124 
Hass.  567,  26  Am.  Rep.  690;  State  v. 
Crotts,  22  Wash.  245,  60  Pac.  403,  13  Am. 
Crim.  Rep.  647;  1  Bishop,  Now  Crim.  Proc. 
§  273;  Hopt  v.  Utah,  110  U.  S.  574,  28  L. 
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ed.  262,  4  Sup.  Ct.  Rep.  202,  4  Am.  Crim. 
Rep.  417. 

Messrs.  Fred  G.  Rcmann,  J.  W.  Sel- 
den,  and  Albert  E.  Joab,  for  the  State. 

It  is  not  only  the  right,  but  the  duty  of 
the  lower  court  to  direct  that  an  amended 
information  be  filed,  where  substantial  jus- 
tice to  tlie  defendant  and  the  state  cannot 
otherwise  be  administered. 

State  y.  Gile,  8  Wash.  12,  35  Pac.  417; 
State  ▼.  Hansen,  10  Wash.  235,  38  Pac. 
1023;  State  v.  Lyts,  25  Wash.  347,  65  Pac. 
530;  State  v.  Riley,  36  Wash.  441,  78 
Pac.  1001;  State  v.  Garland,  65  Wash.  666^ 
118  Pac.  907;  State  v.  Campbell,  40  Wash. 
480,  82  Pac.  752;  State  v.  Poole,  64  Wash. 
47,  116  Pac.  468. 

The  historical  facts  introduced  by  the 
state  were  all  such  as  the  court  and  jury 
were  at  liberty  to  have  taken  judicial 
notice  of. 

1  Horwitz's  Jones,  Ev.  §  125;  2  Wharton, 
Crim.  Ev.  10th  ed.  §  537;' 16  Cyc.  §  14,  p. 
864;  7  Enc.  Ev.  p.  916,  §  17. 

Simply  talking  to  a  juror  or  jurors  out 
of  court  is  not  a  ground  for  a  new  trial 
in  any  criminal  action,  unless  it  can  be 
further  shown  that  something  improper  has 
taken  place,  such  as  mentioning  or  discuss- 
ing  some  phase  of  the  case  on  trial. 

State  V.  Surrv,  23  Wash.  662,  63  Pac. 
557;  Miller  v.  bumon,  24  Wash.  653,  64 
Pac.  804. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  Haffer,  was  charged  by 
information  filed  in  the  superior  court  for 
Pierce  county  with  the  offense  of  libel,  in 
that  on  the  18th  day  of  February,  1916,  he 
maliciously  composed  and  published  in  a 
designated  newspaper  of  general  circula- 
tion in  Pierce  county  an  article  tending 
to  expose  the  memory  of  George  Washington 
to  hatred,  contempt,  and  obloquy.  The  trial 
of  the  defendant,  had  before  the  superior 
court  sitting  with  a  jury,  resulted  in  a 
verdict  of  guilty.  Judgment  and  sentence 
were  accordingly  rendered  against  him  by 
the  superior  court,  from  which  he  has  ap- 
pealed to  this  court. 

The  offense  charged  against  appellant  and 
of  which  he  was  adjudged  guilty  is  defined 
in  our  Criminal  Code  of  1909  as  follows: 
"Every  malicious  publication  by  writing, 
printing,  picture,  efligy,  sign  or  otherwise 
than  by  mere  speech,  which  shall  tend:  (1) 
.  .  .  (2)  To  expose  ihe  memory  of  one 
deceased  to  hatred,  contempt,  ridicule  or 
obloquy;  or  (3)  .  .  .  shall  be  a  libel. 
Every  person  who  publishes  a  libel  shall 
be  guilty  of  a  gross  misdemeanor."  Laws 
1909,  p.  940;  Rem.  &  BaL  Code,  §  2424. 

It  is  conceded  that  the  person  concern- 
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ing  whom  the  alleged  libelous  article  was 
composed  and  published  is  the  Grcorge  Wash- 
ington who  was  the  most  prominent  figure 
in  our  Revolutionary  history,  the  first 
President  of  the  United  States,  and  who 
died  in  the  year  1799.  No  contention  is 
here  made  touching  the  libelous  character 
of  the  article  in  question  in  so  far  as  its 
language  is  concerned.  We  therefore  give 
no  consideration  to  the  language  of  the 
article.  Nor  are  the  merits  of  the  case 
before  us  in  so  far  as  the  fact  of  the 
article  being  maliciously  composed  and  pub- 
lished by  appellant  is  concerned.  That 
question  was  determined  against  him  by  the 
verdict  of  the  jury,  and  no  question  is 
here  raised  as  to  the  correctness  of  that 
determination.  Indeed,  that  question  could 
not  be  raised  upon  this  record,  because  the 
evidence  is  not  before  us  so  as  to  enable  us 
to  review  it  even  if  counsel  were  so  in- 
sisting. 

The  principal  contention  of  counsel  for 
appellant,  as  we  understand  them,  is  that 
the  information  does  not  charge  facts  con- 
stituting the  offense  of  libel,  in  that  no 
language  published  concerning  a  person 
who  has  been  dead  for  a  period  reaching 
back  to  a  time  prior  to  the  birth  of  any 
person  living  at  the  time  of  the  publication 
is  in  law  libelous  and  punishable  as  such; 
and  that  the  courts  mifst  take  judicial  no- 
tice of  the  fact  that  Washington  died  before 
any  person  now  living  was  born.  We  shall 
assume  for  the  purpose  of  argument,  as  we 
proceed,  that  Washington's  death  occurred 
before  any  person  now  living  was  born. 
We  shall  also  assume  for  the  purpose  of 
argument  that  there  is  not  now  living  in 
this  state  any  relatives  or  posterity  of 
Washington  who  could  be  injured  or  incited 
to  breaches  of  the  peace  by  the  publication 
here  involved.  In  support  of  counsel's  con- 
tention upon  this  branch  of  the  cAse,  they 
invoke  the  common-law  conception  of  libel 
tending  to  defame  the  dead,  and  the  limita- 
tion which  it  is  claimed  tliat  law  pre* 
scribed  touching  the  intent  of  the  pub- 
lisher of  the  libelous  language,  and  the  pe- 
riod within  which  a  deceased  person  can 
be  libeled  following  his  death  so  as  to  ren- 
der the  publisher  of  the  libelous  words  sub- 
ject to  criminal  prosecution.  Let  us  first 
notice  the  libel  of  the  common  law,  and  the 
reasons  thereof  for  its  limitations  here  in- 
voked touching  the  question  of  intent  of 
the  publisher  and  the  presumption  that 
only  relatives  and  friends  of  the  deceased 
could  be  injured  or  Incited  to  breaches  of 
the  peace  by  such  publications.  We  shall 
then  be  better  able  to  understand  whether 
or  not  there  is  in  our  new  statutory  defini- 
tion of  the  offense,  in  so  far  as  it  relates  to 
the  defamation  of  the  memory  of  deceased 
L.R.A.1917C. 


persons,  a  legislative  intent  to  broaden  the 
common  law  doctrine  and  do  away  with  the 
limitations  thereof  here  invoked  by  coun- 
sel for  appellant. 

In  3  Wharton's  Criminal  Law,  11th  ed. 
§§  1920  and  1921,  we  read : 

"Writings  vilifying  the  character  of  per- 
sons deceased  are  libels,  and  may  be  made 
the  subject  of  an  indictment;  but  the  in- 
dictment in  such  a  case  must  charge  the 
libel  to  have  been  published  with  a  design 
to  bring  contempt  on  the  family  of  the  do- 
ceased,  or  to  stir  up  the  hatred  of  the  peo- 
ple against  them,  or  to  excite  them  to  a 
breach  of  the  peace,  otherwise  it  cannot  be 
sustained. 

"But  there  should  be  a  limit  as  to  time. 
The  Roman  law  here  offers  some  salutary 
restrictions  for  our  guidance.  ...  A 
time  arises  when  the  interests  of  just  his- 
torical criticism  demand  that  the  liberty 
of  speech  should  be  unrestrained;  and  when, 
even  the  most  illustrious  of  the  dead,  cen- 
sures the  most  injurious  must  be  permitted 
without  penal  amenability.  The  modem 
Roman  law  declares  that  this  time  arrives 
when  the  generation  living  at  the  death  of 
the  person  libeled  has  passed  away.'* 

The  learned  author  here,  after  defining 
the  offense  at  common  law,  showing  that  in 
so  far  as  the  criminal  intent  is  concerned 
it  must  be  an  intent  to  "bring  contempt  on 
the  family  of  the  deceased,  or  to  stir  up  the 
hatred  of  the  people  against  them,  or  to 
excite  them  to  a  breach  of  the  peace," 
seems  to  draw  the  conclusion  that  at  com- 
mon law  there  could  be  no  prosecution  for 
such  a  libel  if  it  was  published  after  the 
generation  living  at  the  time  of  the  death 
of  the  deceased  had  passed  away,  apparent- 
ly upon  the  theory  that  the  time  had  then 
arrived  when  no  living  person  could  be  in- 
jured by  the  libelous  publication,  and  hence 
when  there  could  be  no  person  to  bring  con- 
tempt upon,  or  to  stir  up  hatred  against,  or 
to  excite  to  a  breach  of  the  peace.  It  is 
interesting  to  note  that  this  conclusion  of 
the  learned  author  seems  to  be  rested  rather 
more  upon  the  civil  than  upon  the  com- 
mon law.  In  Newell  on  Slander  and  Libel, 
2d  ed.  p.  965,  that  learned  author  says:  **Tt 
is  a  misdemeanor  at  common  law,  punish- 
able on  indictment  with  fine  and  imprison- 
ment, to  write  and  publish  defamatory  mat- 
ter of  any  person  deceased,  provided  it  be 
published  with  the  malevolent  purpose  to 
injure  his  family  and  posterity,  and  to  ex- 
pose them  to  contenapt  and  disgrace;  for 
the  chief  reason  of  punishing  offenses  of 
this  nature  is  their  tendency  to  a  breach 
of  the  peace.  And  although  the  party  be 
dead  at  the  time  of  publishing  the  libel, 
yet  it  stirs  up  others  of  the  same  family, 
blood,  or  society  to  revenge  and  to  break 
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the  peace.  The  malicious  intention  of  the 
defendant  to  injure  the  family  and  poster- 
ity of  deceased  must  he  expressly  averred 
and  clearly  proved." 

In  the  leading  case  of  Bex  v.  Topham»  4 
T.  R.  126,  100  £ng.  Reprint,  931,  Lord  Ken- 
yon,  having  under  consideration  an  alleged 
libelous  publication  reflecting  on  the  mem- 
ory of  the  late  Earl  Cowper,  said:  "Now 
to  say,  in  general,  that  the  conduct  of  a 
dead  person  can  at  no  time  be  canvassed; 
to  hold  that,  even  after  ages  are  passed, 
the  conduct  of  bad  men  cannot  be  contrasted 
with  the  good,— would  be  to  exclude  the 
most  useful  part  of  history.  And  therefore 
it  muat  be  allowed  that  such  publications 
may  be  made  fairly  and  honestly.  But  let 
this  be  done  whenever  it  may,  whether  soon 
or  late  after  the  death  of  the  party, .  if  it 
be  done  with  a  malevolent  purpose,  to 
vilify  the  memory  of  the  deceased,  and  with 
a  view  to  injure  his  posterity,  as  in  R.  v. 
Critchley,  then  it  comes  within  the  rule 
stated  by  Hawkins;  then  it  is  done  with  a 
design  to  break  the  peace;  and  then  it  be- 
comes illegaL  But  on  that  question  the 
jury  ought  to  have  had  the  power  to  de- 
liberate/' 

Prior  to  the  enactment  of  our  Criminal 
Code  of  1909  defining  libel  of  this  character 
in  the  language  above  quoted  from  §  2424, 
Rem«  &  Bal.  Code,  our  statute  defined  such 
"liber'  as  follows:  "A  libel  is  the  defama- 
tion of  a  person  made  public  by  any  words, 
printing,  writing,  sign,  picture,  representa- 
tion, or  effigy  tending  to;  .  .  .or  any 
defamation,  made  public  as  aforesaid,  de- 
signed to  blacken  and  vilify  the  memory 
of  one  who  is  dead»  and  tending  to  scanda- 
lize or  provoke  his  surviving  relatives  or 
friends.  .  *  ."  Laws  1891,  p,  119;  Rem. 
&  Bal.  Code,  §  2777. 

Here  we  have  in  substance  the  common: 
law  definition  of  such  libel.  That  is,  the 
publication  was  required  to  be  one  designed 
to  "blacken  and  vilify  the  memory  of  one 
who  is  dead,"  and  also  one  "tending  to 
seaadalize  or  provoke  his  surviving  rela- 
tives or  friends;"  from  which  it  might 
weU  have  been  argued,  as  is  done  by  coun- 
sel for  appellant,  that  there  could  be  no 
surviving  relatives  or  friends  to  be  in- 
jured by  the  publication  of  libelous  lan- 
guage concerning  the  deceased  when  such 
period  had  elapsed  after  the  death  of  the 
deceased  that  there  would  be  no  surviving 
relatives  or  friends  of  the  deceased.  Now, 
this  former  statutory  definition  of  libel  of 
this  character,  which  as  we  have  seen  was^ 
in  substance,  the  c^mmon-li^w  definition) 
was  the  law  existing  and  presumably  known 
to  the  legislature  when  it  passed  the  Crim- 
inal Code  of  1900  containing  this  new  defi- 
nition of  the  offense  in  the  language  of 
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§  2424,  above. quoted;  which  new  definition 
eliminate^  all  reference  to  the  effect  of  the 
publication  upon  relatives  or  friends  of 
the  deceased  or  any  other  designated  class 
of  persons  as  an  element  of  the  defined 
ofTense;  and  which  declares  in  unqualified 
terms  such  language,  maliciously  published, 
tending  "to  expose  the  memory  of  one  de- 
ceased to  hatred,  contempt,  ridicule  or 
obloquy,"  to  be  libel.  It  seems  to  us  that 
the  later  enactment  of  §  2424,  in  view  of  the 
then  state  of  the  law,  evidences  a  clear 
legislative  intention  to  eliminate  prior  limi- 
tations of  the  law  touching  the  publisher's 
intent  and  the  injury  to  living  relatives  and 
friends  of  the  deceased,  as  an  element  of 
the  offense.  So  we  eonclude  that  the  rea; 
sons  of  the  commjon  law  are  no  longer  con- 
trolling, and  that  under  this  new  statutory 
definition  of .  the  offense  it  is  not  a  ques- 
tion of  whether  the  memory  of  the  deceased 
is  defamed  to  the  injury  of  his  living  rela- 
tives and  friends  to  the  end  that  they  be 
not  provoked  to  breaches  of  the  peace^  but 
it  is  simply  a  question  of  whether  or  not 
the  libelous  publications  tended  "to  expose 
the  memory  of  one  deceased  to  hatred,  con- 
tempt^ ridicule,  or  obloquy,"  If  such  is 
the  tendency  of  this  publication  and  it  was 
maliciously  m^ide,  we  see  no  escape  from  the 
conclusion  that  the  act  was  an  ofTense  with- 
in the.  meaning  of  this  new  statute.  If  it 
be  necessary  to  look  for  a  reason  prompting 
the  legislature  to  thus  broaden  the  defini- 
tion of  the  offense,  we  may  well  presume 
that  it  can  be  found  in  the  conclusion  of 
the  legislature,  which  clearly  is  within  the 
hounds  of  reason,  that  all  publications  tend- 
ing to  defame  the  memory  of  deceased  per- 
sons might  have  the  tendency  to  excite 
some  persons  to  breaches  of  the  peace, 
whether  they  be  relatives  or  friends  of  the 
deceased  or  others  who  may  have  a  high 
regard  for  the  deceased,  tliough  such  regard 
rest  only  upon  traditional  or  historical 
knowledge. 

Some  contention  is  made  that  the  word 
"memory,"  as  used  in  §  2424,  above  quoted, 
defining  the  offense  of  which  appellant  was 
convicted,  means  only  the  memory  of  a 
deceased  person  existing  in  the  minds  of 
living  persons  without  the  aid  of,  and  apart 
from,  tradition  and  history,  and  that  there- 
fore the  memory  of  Washington  is  not  the 
"memory  of  one  deceased"  mentioned  in 
§.  2424.  We  are  unable  to  agree  with  this 
eontention.  The  word  "memory,"  as  used 
in  that  section,  we  think,  is  that  which  is 
defined  in  the  Standard  Dictionary  as  fol- 
lows: "The  state  of  being  remembered,  a 
living  continuously  in  the  minds  of  men; 
posthumous  fame;  commemoration,  as,  the 
memory  of  Washington  will  endure." 

We  are  of  the  opinion  therefore  that  the 
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words  "memory  of  one  deceased,"  as  used 
in  that  section,  means  the  memory  of  a 
person  existing  in  the  minds  of  the  living, 
whether  such  memory  rests  upon  the  actual 
personal  knowledge  of  the  living,  or  upon 
historical  or  traditional  knowledge. 

Counsel  for  appellant  invoke  the  guar- 
anty of  the  Ist  Amendment  to  the  Consti- 
tution of  the  United  States,  which,  so  far 
as  here  necessary  to  notice  its  language, 
reads:  "Congress  shall  make  no  law  .  .  . 
abridging  the  freedom  of  speech,  or  of  the 
press.     .     .     ." 

One  complete  answer  to  this  contention 
is  that  this  amendment  is  by  its  express 
language  only  a  limitation  upon  the  power 
of  Congress.  Judge  Cooley,  in  his  Consti- 
tutional Limitations,  7th  ed.  p.  46,  ob- 
serves: *'It  is  to  be  observed  of  this  in- 
strument that,  being  framed  for  the  estab- 
lishment of  a  national  government,  it  is  a 
settled  rule  of  construction  that  the  limita- 
tions it  imposes  upon  the  powers  of  govern- 
ment are  in  all  cases  to  be  understood  as 
limitations  upon  the  government  of  the 
Union  only,  except  where  the  states  are  ex- 
pressly mentioned." 

So  we  are  not  here  concerned  with  the 
question  of  the  extent  of  freedom  of  speech 
or  of  the  press  in  the  light  of  this  Federal 
constitutional  amendment. 

Section  6,  art.  1,  of  our  state  Consti- 
tution touching  this  subject  reads:  "Every 
person  may  freely  speak,  write,  and  publish 
on  all  subjects,  being  responsible  for  the 
abuse  of  that  right,"  thus  recognizing  that 
this  is  not  a  guaranteed  liberty  wholly  un- 
restrained by  the  law  which  looks  to  the 
preservation  of  public  peace  and  welfare. 
We  are  quite  unable  to  appreciate  an  argu- 
ment which  suggests  that  anyone  has  a  con- 
stitutional right  to  maliciously  defame  the 
memory  of  a  deceased  person,  though  such 
person's  memory  lives  only  in  history,  any 
more  than  to  maliciously  defame  a  living 
person.  We  have  no  reference  to  historical 
criticism  made  in  good  faith  in  a  temperate 
manner.  "The  law  will  always  take  into 
consideration  the  mind  with  which  such 
publications  are  made,  and  discriminate  be- 
tween the  historian  and  the  slanderer." 
Newell,  Slander  &  Libel,  2d  ed.  p.  965. 

Contention  is  made  in  appellant's  behalf 
that  the  trial  court  erred  in  denying  his  mo- 
tion to  dismiss  the  original  information 
filed  against  him  and  in  granting  the  prose- 
cuting attorney's  Inotion  to  file  an  amended 
information.  Appellant's  motion  to  dismiss 
was  made  upon  the  ground  that  the  informa- 
tion had  not  been  verified  as  required  by 
§  2051,  Rem.  &  6a1.  Code.  As  the  original 
information  appeared  upon  its  face  not  t& 
have  a  certificate  indorsed  thereon  show- 
ing its  verification,  though  it  was  signed 
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by  the  prosecuting  attorney,  appellant's 
motion  seemed  to  be  well  founded.  There- 
upon the  prosecuting  attorney  immediately 
filed  his  motion  asking  permission  to  file 
an  amended  information.  The  two  motions 
came  on  for  hearing  and  were  disposed  of 
by  the  trial  court  at  the  same  time,  result- 
ing in  an  order  denying  appellant's  motion 
and  in  an  order  granting  the  prosecuting 
attorney's  motion.  Thereupon  the  prose- 
cuting attorney  filed  an  amended  informa- 
tion in  the  exact  language  of  the  original, 
which  amended  information  was  duly  veri- 
fied by  him  as  evidenced  by  certificate  of 
the  clerk  of  the  court  indorsed  thereon. 
This  amended  information  is  the  one  upon 
which  appellant  was  tried  and  convicted. 
It  is  argued  that  the  appellant  was  entitled 
to  have  the  original  information  dismissed 
and  such  dismissal  treated  as  a  bar  to  his 
further  prosecution  of  the  particular  offense 
therein  charged  because  of  the  fact  that 
the  offense  was  only  a  gross  misdemeanor. 
Section  2101,  Rem.  &  Bal.  Code,  by  express 
terms  entitles  a  defendant  to  have  the  in- 
formation "set  aside"  "when  it  is  not  veri- 
fied." The  word  "dismiss"  is  not  used  in 
this  section,  though  its  provisions  are  re- 
lied upon  by  counsel  for  appellant  as  en- 
titling him  to  dismissal  in  the  sense  of  an 
abandonment  of  the  prosecution  by  the 
state,  rendering  him  thereafter  immune 
from  prosecution  for  the  offense  as  in  the 
case  of  former  jeopardy.  We  notice  thaf 
this  section  uses  the  words  "set  aside,"  and 
not  "dismiss,"  as  an  indication  that  the 
legislature  did  not  intend  that  the  setting 
aside  of  an  information  upon  this  ground 
should  have  the  effect'  of  a  dismissal  of  the 
prosecution  in  the  sense  claimed  by  coun- 
sel. It  would  seem  that  the  court  did  com- 
mit technical  error  in  refusing  to  set  aside 
the  original  information,  assuming  that  ap- 
pellant's motion  was  in  substance  a  mo- 
tion to  set  aside  the  information  under 
§  2101.  This,  however,  would  be  wholly 
without  prejudice  if  the  court  was  not  in 
error  in  permitting  the  amended  informal 
tion  to  be  filed.  And  this  brings  Ufl  to  tiie 
real  question  in  this  branch  of  the  case. 

Counsel  for  appellant  invoke  the  provi- 
sions of  §  2125,  Rem.  &  Bal.  Oode»  reading 
as  follows:  "An  order  for  dismissal  as  pro- 
vided in  this  chapter  is  a  bar  to  another 
prosecution  for  the  same  offense,  if  it  be  a 
misdemeanor;  but  it  is  not  a  bar  if  the 
offense  charged  be  a  felony." 

Now,  what  is  the  "dismissal  as  provided 
in  this  chapter"  as  these  words  are  used 
in  §  2125?  That  section  was  §  777  of  the 
Code  of  1881,  and  has  remained  unchanged 
to  the  present  time.  The  dismissal  so  re- 
ferred to  is  manifestly  that  dismissal  which 
the  statute  designed  to  take  the  place  of 
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the  nolle  proeequi  of  the  commoii  law  as 
provided  in  the  two  preceding  tectione  aa 
follows : 

'The  court  may,  either  upon  its  own  mo- 
tion or  upon  application  of  the  prosecuting 
atto)mey,  and  in  furtherance  of  justiee,  or- 
der an  action,  after  an  indictment  or  in- 
fonnation,  to  be  dismiased;  but  in  such 
case  the  reason  of  the  dismissal  must  be 
set  forth  in  the  order,  which  must  be  en- 
tered upon  the  record. 

"The  entry  of  a  nolle  prosequi  is 
abolished,  and  no  prosecuting  attorney 
shall  hereafter  discontinue  or  abandon  a 
prosecution  except  as  provided  in  the  last 
section'' — being  §§  775  and  776,  Code  of 
1881,  and  §§  2123  and  2124,  Rem.  &  Bal. 
Code. 

Plainly,  the  dismissal  referred  to  in 
§  2124,  Rem.  &  Bal.  Code,  being  §  776, 
Code  of  1881,  has  no  reference  to  the  setting 
aside  of  the  information  provided  for  in 
§  2101,  Rem.  &  Bal.  Code,  touching  the 
requisites  of  information.  If  there  was 
ever  any  doubt  upon  this  question,  it  is 
in  any  event  set  at  rest  by  the  following 
provisions  of  our  Criminal  Code  of  1909: 
"No  order  of  dismissal  or  directed  verdict 
of  not  guilty  on  the  ground  of  a  variance 
between  the  indictment  or  information  and 
the  proof,  or  on  the  ground  of  any  defect 
in  such  indictment  or  information,  shall 
bar  another  prosecution  for  the  same 
offense."    Rem.  &  Bal.  Code,  §  2316. 

We  conclude  that  it  is  only  those  dis- 
missals of  misdemeanor  prosecutions  made 
by  the  court  upon  its  own  motion  or  upon 
the  motion  of  the  prosecuting  attorney  in 
such  manner  as  to  evidence  an  abandon- 
ment by  the  state  of  the  prosecution  of  the 
defendant  for  the  misdemeanor  charged,  and 
which  takes  the  place  of  the  common-law 
nolle  prosequi,  that  render  an  accused  im- 
mune from  another  prosecution  for  the  same 
misdemeanor.  Plainly,  the  dismissal,  or 
rather  setting  aside,  of  the  information 
which  appellant  was  here  possibly  technical- 
ly entitled  to,  would  not,  even  if  granted, 
have  rendered  him  so  immune. 


Finally,  it  is  contended  in  appellant's 
behalf  that  the  trial  judge  erred  in  exclude 
ing  him  from  the  court  room  and  addressing 
the  jury  during  tlie  progress  of  his  trial. 
A  careful  examination  of  the  record  be- 
fore us  convinces  us  that  this  did  not  occur ; 
that  is,  that  the  trial  judge  did  not  ad- 
dress the  jury  in  the  absence  of  the  appel- 
lant at  any  time  while  his  trial  was  in 
progress.  It  is  true  that  upon  one  of  the 
adjournments  of  the  trial  the  judge  had 
occasion,  as  he  conceived  it  to  be  his  duty, 
to  address  all  of  the  jurors  in  attendance 
upon  the  court,  including  those  engaged  in 
appellant's  trial  as  well  as  others,  touching 
a  matter  foreign  to  appellant's  case;  and 
that  upon  the  direction  of  the  trial  judge 
all  of  the  jurors  so  in  attendance  upon  the 
court  remained  in  the  court  room  after  all 
other  persons  had,  by  direction  of  the  courts 
retired  therefrom.  The  jurors  engaged  in 
appellant's  trial  were  not  kept  together 
during  the  adjournments  of  the  court.  In- 
deed, by  the  express  provisions  of  §  346, 
Rem.  &  Bal.  Code,  it  was  the  d\ity  of  the 
court  to  allow  them  to  separate  during  the 
adjournments.  We  therefore  have  in  effect 
the  same  situation  as  if  the  trial  judge 
had  met  and  conversed  with  the  jurors  at 
some  other  place  than  the  court  room  about 
a  matter  foreign  to  appellant's  trial.  No 
showing  is  here  made  that  the  judge's  talk 
to  the  jurors  had  reference  to  appellant's 
trial.  Indeed,  what  evidence  there  is  in 
this  record  upon  that 'subject  all  but  con- 
clusively proves  to  the  contrary.  It  seems 
quite  plain  to  us  that  the  trial  judge  did 
not  commit  error  as  claimed  in  this  respect. 

We  conclude  that  the  record  before  us 
discloses  no  error  prejudicial  to  appellant 
entitling  him  to  a  reversal  of  the  judgment 
or  to  a  new  trial.  We  see  no  escape  from 
the  conclusion  that  the  judgment  must  be 
affirmed.    It  is  so  ordered. 

Morris,  Ch.  J.,  and  Mount,  Holcomb, 
and  Fullerton,  JJ.,  concur. 

Petition  for  rehearing  denied. 


Aimolatioii — LSbel  and  tlander:  defamation  of  deceased  person. 


Generally,  as  to  libel  or  slander  of 
one  person  as  ground  of  action  by  an- 
other) see  note  to  Garrison  v.  Sun  Print- 
ing &  Pub.  ASS0..45  L.R.A.(N.S.)  766. 

This  note  is  intended  to  consider  the. 
question  of  legal  responsibility,  civil  or 
criminal,  for  defamation,  as  affected  by 
the  fact  that  the  person  defamed  is  dead. 
It  is  assumed,  therefore,  for  the  purpose 
of  this  discussion,  that  the  language 
complained  of  in  the  particular  case  is 
libelous  or  slanderous,  and  such  as,  if 
L.RJ1.1917C. 


spoken  of  a  living  person,  would  sustain 
the  action  or  prosecution. 

Death,  as  a  rule,  softens  the  hearts  of 
men  and  causes  the  enmities  of  life  to 
be  forgotten.  That  this  is  not  always 
true,  however,  is  evidenced  not  only  by 
the  cases  considered  in  this  note,  but  by 
those  in  the  note  to  Harris  v.  Nashville 
Trust  Co.  49  L.R.A.(N.S.)  897,  on  the 
subject  of  testamentary  libels. 

As  a  matter  of  sound  public  policy, 
the  malicious  defamation  of  the  memory 
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of  the  dead  is  eondemned  as  an  affront 
to  the  general  sentiments  of  morality 
and  decency,  and  the  interests  of  society 
demand  its  punishment  through  the  crim- 
inal courts,  but  the  law,  as  it  exists  in 
this  country  and  England,  does  not  con- 
template the  offense  as  causing  any 
special  damage  to  another,  though  re- 
lated to  the  deceased,  and  therefore  it 
cannot  be  made  the  basis  of  recovery  in 
a  civil  action.  Broom  v.  Ritchie  (1905) 
6  F.  (Scot.)  942-Ct.  of  Sess.  according 
to  Butterworths'  Ten  Years'  Dig.  vol.  2, 
col.  527;  Skrocki  v.  Stahl  (1910)  14  Oal. 
App.  1,  110  Pac.  957  action  by  brother 
for  libel  of  deceased  brother) ;  Bradt  v. 
New  Nonpareil  Co.  (1899)  108  Iowa,  449, 
46  L.R.A.  681,  79  N.  W.  122  (action  by 
mother  for  libel  of  deceased  adult  son) ; 
Wellman  v.  Sun  Printing  &  Pub.  Asso. 
(1892)  66  Hun,  331,  21  N.  Y.  Supp.  577, 
(action  by  husband  for  libel  of  deceased 
wife);  Sorensen  v.  Balaban  (1896)  11 
App.  Div.  164,  42  N.  Y.  Supp.  654 
(action  by  mother  for  slander  of  de- 
ceased infant). 

Accounting  for  this  rule,  the  court  in 
Skrocki  v.  Stahl  (1910)  14  CaL  App.  1, 
110  Pac.  957,  said :  "This,  probably,  is  a 
necessary  incident  to  the  theory  of  the 
social  relations  entertained  here,  where 
one  is  supposed  to  stand  or  fall  upon  his 
own  merits,  and  where  success  or  failure 
is  entirely  independent  of  the  accidents 
of  rank  or  family  connection.  It  neces- 
sarily follows  that,  theoretically  at  least, 
no  man's  success  can  be  aided  or  retard- 
ed by  the  character  of  his  relative.  The 
defamation  of  such  character,  therefore, 
however  grievous  or  disturbing,  can  af- 
ford no  injury  that  can  be  measured  by 
a  pecuniary  standard." 

In  the  Bradt  Case  (1899)  108  Iowa, 
449,  45  L.R.A.  681,  79  N.  W.  122,  the 
damages  sought  to  be  recovered  were  for 
the  humiliation,  shame,  and  mental  an- 
guish of  the  mother  caused  by  the  libel 
of  her  deceased  son.  The  court  said: 
"She  did  not  sue  in  a  representative 
capacity,  and,  if  she  had,  she  could  not 
recover;  for  it  is  manifest  no  injury  was 
done  to  the  estate  of  her  deceased  son. 
It  seems  that  the  contemptuous  de- 
meanor towards  a  corpse  was,  by  the 
Roman  law,  an  insult  to  the  heir  of  the 
deceased,  and  that  action  could  lie  there- 
for. Dig.  47,  10,  11.  The  rule  that  an 
heir  may  recover  for  a  libel  of  one  de- 
ceased does  not  seem  to  have  gained  a 
foothold  in  this  country,  and  we  know 
of  no  principle  that  will  sustain  such  an 
action.  There  was  nothing  in  the  article 
that  tended  in  any  manner  to  reflect  on 
the  plaintiff,  and  her  sufferings  were  the 
L.R.A.1917C. 


same  in  kind  as  the  publication  produced 
on  any  of  the  other  relatives  or  eloee 
friends  of  deceased.  To  permit  a  re- 
covery in  this  case  would  allow  the 
mother  of  any  person  libeled  to  bring 
suit  in  her  own  name  for  the  consequen- 
tial damages  done  to  her  feelings,  and 
the  death  of  the  person  libeled  would  be 
a  wholly  irrelevant  matter;  for  the  suf- 
fering is  in  kind  the  same  whether  the 
person  libeled  be  living  or  dead.  We 
have  not  been  cited  to  aa  authority,  and, 
after  a  diligent  search,  we  have  been  un- 
ble  to  find  one,  which  authorizes  a  recov- 
ery in  such  a  ease.  On  the  other  hand, 
the  following  cases  hold  sneh  an  action 
will  not  lie:  Sorensen  v.  Balaban  (1896) 
11  App.  Div.  164,  42  N.  Y.  Supp.  664; 
Wellman  v.  Sun  Printing  ft  Pub.  Asso. 
(1892)  66  Hun,  331,  21  N.  Y.  Supp.  577." 

Some  courts  in  civil  cases,  not  other- 
wise in  point  in  this  note,  have  defined 
a  libel  to  be  a  malicious  publication,  ex- 
pressed  either  in  printing  or  writing,  or 
by  signs  or  pictures,  tending  either  to 
injure  the  memory  of  one  dead  or  the 
reputation  of  one  alive,  and  expose  him 
to  public  hatred,  contempt,  or  ridicule. 
See  Finch  v.  Vifquain  (1881)  11  Neb. 
280,  9  N.  W.  43;  Rosewater  v.  Hoffman 
(1888)  24  Neb.  222,  38  N.  W.  867;  Root 
V.  King  (1827)  7  Cow.  (N.  Y.)  613;  Dob- 
bin V.  Chicago,  R.  I.  &  P.  R.  Co.  (1911) 
157  Mo.  App.  689,  138  S.  W.  682.  This 
is  the  definition  frequently  given  of  a 
criminal  libel,  and  it  is  not  believed  that 
the  courts  using  it  in  civil  cases  would 
hold  that  an  action  for  damages  may  be 
maintained  under  its  terms  for  a  libel 
upon  the  dead. 

Under  the  French  law,  however,  there 
exists  a  right  of  action  in  damages  to 
vindicate  the  memory  of  ancestors  (Roy 
v.  Turgeon  (1886)  12  Quebec  L.  R.  186; 
Chiniquy  v.  B^gin  (1912)  Rap.  Jud. 
Quebec  42  C.  S.  261,  7  D.  L.  R.  65,  later 
appeals  (1915)  —  Quebec,  — ,  20  D.  L. 
R.  347,  (1915)  —  Quebec,  — ,  24  D. 
L.  R.  687),  so  that  a  child  can  maintain 
an  action  for  the  libel  or  slander  of  a 
deceased  parent  (Hnot  v.  Noisenx  (1892) 
Rap.  Jud.  Quebec  2  B.  R.  521;  Chiniquy 
V.  Begin  (Quebec)  supra),  even  though 
other  descendants  are  not  joined  as  par- 
ties plaintiff  (Roy  v.  Turgeon  and  Chini- 
quy V.  Begin  (Quebec)  supra).  The 
theory  of  these  cases,  of  course,  is  that 
one  suffers  a  special  damage  by  the 
defamation  of  the  memory  of  his  ances- 
tors. 

In  Chiniquv  v.  B6gin  (1912)  Rap.  Jud. 
Quebec  42  C'  S.  261,  7  D.  L.  R.  66,  the 
court  said:  "That  the  law  of  this  prov- 
ince gives  to  the  living  descendant  a 
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right  of  action  in  damages  for  def ama- 1 
tory  libel,  wit&out  justification,  on  the 
memory  of  a  dead  ascendant,  there  can 
be  doubt.  To  make  my  statement  en- 
tirely in  accord  with  the  law  and  juris- 
prudence of  this  province,  and  entirely 
in  accord  with  the  law  and  jurisprudence 
of  France,  well  established,  and  unvaried, 
I  should  only  add,  that  words  spoken  in 
the  case  of  slander,  or  written  and  pub- 
lished in  the  case  of  libel,  calculated,  by 
reference  to  the  dead,  to  injure,  defame, 
humiliate,  and  damage  the  living  de- 
scendant, such  living  descendant,  suing 
alone,  is  given  relief.  This  doctrine  is 
clearly  laid  down  and  forcibly  upheld  in 
the  following  cases  adjudged  in  this 
province:  Huot  v.  Noiseuic  and  Roy  v. 
Turgeon  (Qaebec)  supra. 

And  see  reference  to  the  Roman  law 
in  Bradt  v.  New  Nonpareil  Co.  (Iowa) 
supra. 

A  criminal  prosecution,  on  the  other 
hand,  will  lie  at  common  law  for  the 
libel  of  a  deceased  person  if  the  intent 
of  the  libeler  is  to  bring  contempt  on  the 
family  and  posterity  of  the  deceased  or 
to  stir  up  hatred  against  them,  or  to  ex- 
cite them  to  a  breach  of  the  peace  in 
vindication  of  the  honor  of  the  family. 
38  Can.  L.  J.  250;  Rex  v.  Topham  (1791) 
4  T.  R.  128,  100  Bng.  Reprint,  931,  2 
Revised  Rep.  343;  Case  de  Libellis  Fa- 
mosis  (1905)  5  Coke,  125a,  77  Eng.  Re- 
print, 250  (dictum).  And  see  R.  v. 
Critchley  (1734)  4  T.  R.  129,  note,  100 
Eng.  Reprint,  932,  note. 

So  in  Rex  v.  Topham  (Eng.)  supra, 
it  was  held  that  an  indictment  for  a 
libel  upon  the  memory  of  a  deceased 
person  could  not  be  supported  because  it 
was  not  alleged  that  the  publication  of 
the  libel  waS  with  an  intent  to  create 
any  ill  blood,  or  to  throw  any  scandal 
on  the  family  and  posterity  of  the  de- 
ceased, or  to  induce  them  to  break  the 
peace  in  vindicating  the  honor  of  the 
family. 

In  case  de  Libellis  Famosis  (Eng.) 
supra,  it  is  said  that  libel  of  a  deceased 
private  person  is  punishable  because  it 
stirs  up  other  members  of  the  same  fam- 
ily, blood,  or  society,  to  revenge,  and  to 
break  the  peace,  while  the  Hbel  of  a  de- 
ceased magistrate  or  public  person  is 
punishable  because  the  libeler  traduces 
and  slanders  the  state  and  government, 
which  never  die. 

But  in  Reg.  v.  Labouchere  (1884)  L. 
R.  12  Q.  B.  Div.  Eng.  320,  an  application 
for  a  criminal  information  for  a  libel 
upon  a  deceased  person,  made  by  his  rep- 
resentative, not  a  resident  of  the  country, 
was  refused.  Lord  Coleridge,  Ch.  J., 
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said :  '^The  court  of  King's  bench  in  the 
case  of  Rex  v.  Topham  (1791)  4  T.  R. 
126,  100  Eng.  Reprint,  931,  2  Revised 
Rep.  343,  appear  to  assent  to  the  princi- 
ple laid  down  by  Hawkins  that  private 
character  is  to  be  vindicated  by  private 
action;  and  that  an  indictment  or  in- 
formation for  libel  is  then  only  to  be 
justified  when  there  are  some  incidents 
in  it  which  concern  the  public,  such  as 
an  attempt  to  injure  the  government,  or 
an  intention  or  tendency  to  break  the 
public  peace.  The  necessity  of  the  per-* 
son  who  applies  for  the  criminal  infor- 
mation being  himself  individually 
a^ersed  is  laid  down  in  very  strong 
terms  by  Patteson,  J.,  in  R^.  v.  Mead 
(1840)  4  Jur.  (Eng.)  1014.  There  is  no 
instance  o£  an  action  for  libel  by  the 
representative  of  a  deceased  person;  it 
must  be,  I  think,  some  very  unusual  pub- 
lication to  justify  an  indictment  or  in- 
formation for  aspersing  the  character  of 
the.  dead.  If  such  a  case  should  ever 
arise,  it  jjoxkst  stand  upon  its  own  foot. 
But  this  is  not  that  case;  and  on  tliis 
ground  also  we  should  in  our  discretion 
decline  to  interfere." 

Under  the  Code  in  Canada,  a  libel,  to 
be  criminal,  must  be  one  designed  to  in- 
sult the  person  ''of  or  concerning  whom 
it  is  published.''  which  clearly  puts 
libels  upon  the  aead  out  of  the  category 
of  criminal  libels.    38  Can.  L.  J.  250. 

Statutory  changes  in  the  oommon-law 
definition  of  criminal  libel  similar  to 
that  made  by  the  statute  under  consid- 
eration in  State  v.  Haffeb,  ante,  610, 
have  doubtless  been  made  in  many  other 
jurisdictions  where  they  have  not  as  yet 
been  given  judicial  consideration  so  as 
to  bring  them  within  the  scope  of  this 
note. 

For  a  case  of  an  attempt  by  injunc- 
tion to  protect  the  memory  of  a  deceased 
relative,  see  Schuyler  v,  Curtis  (1895) 
147  N.  Y.  434,  31  L.R.A.  286,  49  Am.  St. 
Rep.  671,  42  N.  E.  22.  W.  W.  A. 
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Sale  —  animal  —  concealment  of  defect 
"^  rescission. 

Where  the  seller  of  a  flne-looklDg  mule 
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Note.  —  For  duty  of  seller  to  disclose  de- 
fect in  animal,  3ee  annotation  following  this 
case,  post,  610. 
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refused  to  guarantee  the  Boundnese  of  the 
latter,  but  was  well  aware  that  it  was  af- 
flicted with  a  hidden  defect,  not  discover- 
able by  ordinary  observation,  and  where  he 
untruthfully  stated  to  the  buyer  that  he 
did  not  know  anything  about  the  mule,  and 
intentionally  concealed  the  defect  in  the 
animal,  the  buyer,  when  he  discovered  he 
had  been  imposed  upon,  had  a  right  to 
rescind  the  trade,  and  recover  his  own 
property,  traded  for  the  diseased  mule. 
For  other  cases,  see  Sale,  III,  c,  in  Dig. 
1-52  N.  8. 

(February  3,  1914.) 

ERROR  to  the  Circuit  Court  for  Jack- 
son County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover possession  of  two  mules  alleged  to 
have  been  secured  by  defendant  by  fraud. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Paul  Carter  for  plaintiff  in  error. 

Mr.  Ainos  E.  Lewis,  for  defendant  in 
error : 

If  the  plaintiff  relied  upon  his  own  judg- 
ment in  making  the  trade  and  no  fraud  was 
practised  against  him,  he  would  have  been 
bound  by  said  trade;  but  if  'fraud  was 
practised  against  him  and  he  relied  upon 
his  own  judgment,  he  has  a  right  in  law 
to  ask  that  said  sale  be  set  aside. 

Watson  v.  Jones,  41  Fla.  241,  25  So.  678 ; 
Wheeler  v.  Baars,  33  Fla.  696,  16  So.  584. 

Hocker,  J.,  delivered  the  opinion  of  the 
court : 

J.  H.  Long,  the  defendant  in  error, 
brought  an  action  of  replevin  against  A.  P. 
Kitchen,  the  plaintiff  in  error,  in  the  cir- 
cuit court  of  Jackson  county  to  recover 
possession  of  one  black  horse  mule  about 
fourteen  years  old,  named  "Dock,"  and  one 
blue  mare  mule  about  fourteen  years  old, 
named  ''Delia,"  alleged  to  be  unlawfully 
detained  by  the  defendant,  and  in  the  pos- 
session of  the  defendant,  of  the  value,  of 
$200. 

The  affidavit  and  other  proceedings  are 
the  usual  ones  in  such  a  case.  The  defend- 
ant. Kitchen,  pleaded  not  guilty;  on  the 
trial  the  jury  found  a  verdict  for  the  plain- 
tiff, and  the  statutory  judgment  entered 
for  the  plaintiff  for  the  mules  for  $200, 
the  value  of  the  mules  and  costs.  This 
judgment  is  here  for  review  on  writ  of 
error. 

Mr.  Long  testified  that  Mr.  Kitehen  came 
to  him  at  the  oyster  cart  in  front  of  the 
City  Drug  Store  in  Marianna  and  told  him 
that  he  ( Kitchen )  had  two  mules  he  wanted 
to  trade  with  him  (Long).  Long  had  a 
pair  of  mules.  He  (Long)  went  with  Mr. 
Kitchen  to  Mr.  Dillon's  bam,  and  Kitchen 
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showed  him  the  two  mules.     Long  noticed 
a  big  mare  mule,  and  Kitchen  said  it  was 
his  mule.    Long  looked  at  the  big  bay  mare 
mule,   and  Kitchen  told  Long  he  did  not 
know  anything  about  her,  he  had  just  trad- 
ed for  her  with  a  man  from  Qalhoun  county. 
Long  told  Kitchen  if  he  would  guarantee 
this  mule,  he  (Long)  would  swap  him  his 
two  mules,  and  give  him  $50  to  boot.    Kit- 
chen refused  to  guarantee  the  mule,  and 
said  he  did  not  know  anything  about  her. 
They  finally  traded.     Long  giving  his  two 
mules  for  Kitchen's  mule  and  $25  to  boot. 
Long  testified  his  mules  were  worth  $100 
each.     In   driving   her   home.   Long   found 
there  was  something  the  matter  with  the 
mule  he  got  from  Kitchen.    She  was  a  big, 
bay,  fat,  slick  mule.    Long,  it  seems,  found 
out  the  day  he  swapped  that  the  mule  was 
what  the  witness  called  a  "choker.''     She 
would    "choke"   down   if   she   was   plowed. 
She  was  worthless.     Long  carried  her  back 
the  next  day  and  offered  her  to  Kitchen, 
with  the  $25  he  had  received  as  boot,  and 
demanded  the  mules  he  had  traded  to  Kit- 
chen,  w^hich   the   latter  refused  to  return. 
There  is  no  denial  that  the  mule  Kitchen 
traded  Long  was  worthless,  and  that  she 
died  in  a  few  days.     Kitchen  says  he  told 
Long  he  would  not  trade  the  mule  except 
at  the  end  of  the  halter;  that  he  would  not 
guarantee  the  mule  to  him;  that  he  would 
not  guarantee  he  could  get  her  out  of  the 
stable,  or  put  a  bridle  on  her,  or  get  her 
across  the  street;   and  that  he  and  Long 
traded   on   these   terms.     Kitchen   testified 
he  told  Long  he  had  just  traded  for  the 
mule   with   Charley    Henderson   from    Cal- 
houn county;    that  he   did  not   know   the 
mule  was  a  choker,  but  thought  there  was 
something  the  matter  with  her;   that  was 
the  reason  he  refused  to  guarantee.    He  had 
since  learned  Henderson  had  put  up  a  job 
on  him.     Mr.  Eubanks  testified  that  Long 
came  out  of  the  stable  leading  the  big  bay 
mule,  and  remarked  that  Kitchen  had  re- 
fused to  guarantee  the  mule,  and  that  it 
was  his  mule  if  he  couldn't  get  it  across  the 
street;    that  Oliver   and   Dillon   heard   the 
same  things.     Mr.  Long  testified  that  Kit- 
chen  had  made   the  statements  as  to  not 
guarantying  the  mule,  and  that  he  (Long) 
had  also  said  he  had  made  the  trade,  and 
that  he  would  stick  by  it,  but  that  he  did 
not  know   at  the   time   that  Uie  mule   he 
traded  for  vf^s  a  choker.     Mr.  Atkins  tes- 
tified he  was  in  Marianna  when  Long  ten- 
dered Kitchen  the  $25,  and  demanded  the 
return  of  his  mules.     The  mule  Long  got 
from  Mr.  Kitchen  was  a  choker,  and  worth- 
less.    He  says  he  heard  Mr.  Kitchen  tell 
Mr.  Long  at  the  time  they  traded  that  he 
did  not  know  anything  about  the  big  bay 
mare  mule;  that  he  traded  for  her  with  a 
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man  from  Calhoun  county.  Mr.  D.  P.  Dan* 
lels  testified  that  he  was  with  Mr.  Long  and 
Mr.  Kitchen;  that  he  was  manager  of  tlie 
Mizeli  live  stock  business  at  JyCarianna;  that 
he  knew  the  mule  Mr.  Kitchen  swapped  to 
Mr.  Long;  that  Mr.  Kitchen  knew  she  was 
a  choker;  that,  two  or  three  weeks  before 
Long  traded  for  this  mule,  Mr.  Kitchen 
was  down  at  his  (Daniels's)  barn,  and  Mr. 
Clemmons  and  himself  were  joking  Kit- 
chen about  letting  Charlie  put  a  choker  off 
on  him;  '*he  told  us  at  that  time  he  knew 
she  was  a  counterfeit  and  choker,  but  that 
he  would  get  even  by  putting  her  on  some- 
body else."  Mr.  J.  E.  Clemmons  corro- 
borated Mr.  Daniels.  Mr.  Kitchen  does  not 
deny  the  conversation  which  was  detailed 
by  Mr.  Daniels  and  Mr.  Clemmons.  This 
is  substantially  the  material  part  of  the 
evidence. 

The  assignments  of  error  raise  the  ma- 
terial question  whether  Mr.  Kitchen  should 
have  informed  Mr.  Ijong  of  the  latent  de- 
fect of  the  mule,  when  they  were  trading, 
lA  apite  of  the  fact  that  he  refused  to 
guarantee  the  animal  generally.  Upon  this 
question  the  courts  are  divided.  See  36 
Cyc.  69,  notes  40  and  41.  It  is  there  said: 
"Some  cases  carry  the  doctrine  of  caveat 
emptor  so  far  as  to  hold  tliat  the  seller 
is  under  no  obligation  to  communicate  the 
existence  of  defects  in  the  thing  sold  not 
discoverable  by  examination,  such  as  a  hid- 
den disease  in  an  animal  [citing  an  Illi- 
nois, a  New  York,  and  a  New  Jersey  case, 
and  some  English  cases].  But  it  is  gen- 
erally held  in  this  country  that  the  inten- 
tional nondisclosure  of  a  latent  defect  by 
the  seller,  when  he  knows  that  it  is  un- 
known to  the  buyer,  is  fraudulent  [citing 
eases  from  more  than  fifteen  states,  among 
others,  Dowling  v.  Lawrence,  58  Wis.  282, 
16  N.  W.  652,  in  which  it  was  held  that 
knowledge  and  concealment  by  the  vendor 
of  the  fact  that  the  horse  was  blind  may 
amount  to  a  positive  fraud,  which  will  avoid 
a  sale,  even  though  there  was  no  express 
warranty]."  In  Maynard  v.  Maynard,  49 
Vt.  297,  there  was  a  hidden  defect  in  a 
bull,  though  sound  in  appearance.    The  de- 


fendant knew  of  the  defect^  but  did  not 
disclose  his  knowledge  to  the  buyer.  It  was 
held  to  be  fraudulent  concealment.  In  Tied- 
eman  on  Sales,  §  167,  it  is  said:  'The 
general  rule  is  that  the  seller's  silence, 
when  he  knows  that  the  buyer  is  exaggerat- 
ing the  value  or  qualities  of  the  goods,  is 
not  a  fraud.  And  this  is  certainly  the  gen- 
eral rule,  where  the  buyer  has  equal  facili- 
ties with  the  seller  for  discovering  the  de- 
fects in  the  goods.  The  seller  is  not  obliged 
to  point  out  the  defects,  if  they  can  be  dis- 
covered by  the  buyer  with  reasonable  dili- 
gence. .  .  •  And  it  has  been  held  to  be 
no  fraud  for  the  vendor  to  omit  uninten- 
tionally to  disclose  defects  which  could  not 
be  discovered  so  readily  by  the  buyer;  the 
intention  to  deceive  being  a  necessary  ele- 
ment of  fraud.  But  if  he  intentionally 
withholds  information  of  the  existence 
of  defects  which  are  not  equally  with- 
in the  ken  of  the  buyer,  aa  where  poi- 
son has  been  spilled  upon  fodder,  or 
where  animals  are  sold  for  breeding  pur- 
poses when  the  vendor  knows  they  are 
impotent,  it  is  undoubtedly  a  fraud.''  In 
the  instant  case  the  vendor  of  the  mule. 
Kitchen,  had  owned  the  mule  about  a  month 
when  he  swapped  to  Long.  The  defect  in 
the  mule  was  so  latent  that  Kitchen,  who 
was  a  horse  trader,  was  imposed  on  when 
he  got  it.  After  he  discovered  the  defect 
he  told  two  of  the  witnesses  that  he  would 
get  even,  and  trade  it  to  some  one  else; 
this  is  not  denied.  He  intentionally  con- 
cealed the  defect  in  the  mule,  which  was 
one  not  to  be  discovered  by  ordinary  obdfer- 
vation.  When  he  swapped  with  Long  he 
falsely  stated  to  him  he  did  not  know  any- 
thing about  the  mule,  and  this  possibly 
threw  Long  off  his  guard,  and  left  him  to 
be  governed  by  the  deceptive  appearance 
of  the  mule.  Under  these  circumstances  the 
charges  requested  by  plaintiff  in  error  were 
properly  refused. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Shackleford,  Ch.  J.,  and  Taylor,  Cock- 
roll,  and  Whitfield,  J  J.,  concur. 


Annotatioa— Doty  of  •dler  to  dfaclose  defect  in  animel. 


For  a  general  summary  of  the  liabil- 
ity of  the  vendor  of  diseased  live  stock 
in  the  absence  of  an  express  warranty, 
see  note  in  29  L.R.A.(N.S.)  202. 

MeT«  silemee  om  the  part  of  the  sellev. 

As  pointed  out  in  20  Cyc.  10,  tbe  com- 
mon law  gives  no  definition  of  fraud  as 
that  term  is  used  as  the  basis  of  an  ac- 
tion of  deceit.    As  to  the  effect  of  silence 

to  constitute  fraud,  it  is  pointed  out  in 
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the  same  volume,  page  63,  that  if  the  de- 
fect is  patent,  the  rule  of  caveat  emptor 
applies  and  the  seller  cannot  be  held  lia- 
able  for  failure  to  disclose  the  defect, 
although  he  knows  of  its  existence,  un- 
less he  does  something  to  prevent  in- 
vestigation; but  tbat  if  the  defect  is 
latent  and  known  to  him,  his  intentional 
omission  to  disclose  it  constitutes  action- 
able fraud.  His  mere  silence,  with 
knowledge  that  the  buyer  is  acting  upon 
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the  assumption  that  no  defect  exists,  is 
sufficient  to  charge  him,  unless  he  days  or 
does  something  to  put  the  buyer  on  in- 
quiry. 

These  general  principles  are  appli- 
cable to  sales  of  animals.  Nevertheless, 
since  fraud  assumes  so  many  forms  and 
may  be  based  on  so  many  different  kinds 
of  artifice,  it  is  clear  that  each  case  must 
depend  largely  upon  the  facts  and  cir- 
cumstances as  dereloped  by  the  evidence. 
While,  perhaps,  even  where  sales  relate 
to  the  same  character  of  subject-matter, 
the  facts  and  circumstances  may  not  be 
sufficiently  similar  to  make  a  case  in- 
volving one  sale  a  precedent  for  a  case 
involving  another  sale,  it  is  nevertheless 
obvious  that  a  case  involving  the  same 
character  of  subject-matter  is  more  like- 
ly to  be  a  precedent.  For  this  reason 
this  note  is  limited  to  cases  involving  the 
duty  of  the  seller  of  animals  to  disclose 
defects  in  the  animal. 

The  courts  are  apparently  not  in  har- 
naony  upon  the  specific  question  under 
consideration,  as  to  whether  or  not  it 
constitutes  fraud  for  the  seller  of  an 
animal  to  remain  silent  as  to  defects  in 
the  animal  he  is  selling.  A  distinction 
in  this  regard  has  been  pointed  out  be- 


tween concealment  of  a  defect  and  mere 
silence  with  reference  thereto.*  As  to 
latent  defects  in  an  animal,  this  distinc- 
tion is  traceable  in  a  few  decisions, 
which  hold  that  mere  silence  on  the  part 
of  the  seller  of  an  animal  as  to  latent  de- 
fects in  it  does  not  constitute  fraud,  un- 
less the  seller  resorts  to  some  artifice  to 
prevent  the  buyer  from  making  a  full  and 
complete  inspection  or  examination  of  the 
animal  and  ascertaining  for  himself  its 
real  condition.  Where  the  seller  merely 
remains  silent,  it  is  held  that  the  rule  of 
caveat  emptor  applies  and  the  buyer 
assumes  the  risk  as  to  the  actual  con- 
dition of  the  animal.'  But  even  in  some 
of  the  jurisdictions  applying  this  rule, 
as  well  as  in  jurisdictions  holding  that 
mere  silence  may  amount  to  fraud,  it  is 
held  that  in  cases  of  the  sale  of  animals 
infected  with  some  contagious  disease, 
the  existence  of  which  would  not  be  dis- 
closed by  any  ordinary  inspection,  mere 
silence  by  the  seller  as  to  the  existence 
of  such  a  disease  constitutes  a  fraud, 
where  he  knows  the  buyer  is  ignorant  of 
its  existence  and  that  he  would  not  buy 
the  animal  if  he  knew  it  was  infected 
with  a  disease  of  this  kind.'  While 
these  cases  emphasize  the  fact  that  the 


1  Stewart  v.  Wyoming  Cattle  Ranche  Co. 
(1888)  128  U.  S.  383,  32  L.  ed.  439,  0  Sup. 
Ct.  Rep.  101,  where,  in  considering  the 
question  as  to  whether  or  not  it  constituted 
fraud  to  conceal  the  number  of  calves  on  a 
ranch  which  were  branded,  the  court  said 
that  "mere  silence  is  quite  different  from 
concealment;  aliud  est  tacere,  aliud  celare; 
a  suppression  of  the  truth  may  amount  to  a 
suggestion  of  falsehood;  and  if,  with  intent 
to  deceive,  either  party  to  a  contract  of  sale 
conceals  or  suppresses  a  material  fact,  which 
he  is  in  good  faith  bound  to  disclose,  this 
is  evidence  of  and  equivalent  to  a  false 
representation,  because  the  concealment  or 
suppression  is  in  effect  a  representation  that 
what  is  disclosed  is  the  whole  truth.  The 
gist  of  the  action  is  fraudulently  producing 
a  false  impression  upon  the  mind  of  the 
other  party;  and  if  this  result  is  accom- 
plished, it  is  unimportant  whether  the 
means  of  accomplishing  it  are  words  or  acts 
of  the  defendant,  or  his  concealment  or  sup- 
pression of  material  facts  not  equally  with- 
in the  knowledge  or  reach  of  the  plaintiff." 

•  Court  V.  Snyder  (1891)  2  Ind.  App.  440, 
50  Am.  St.  Rep.  247,  28  N.  E.  718,  holding 
that  the  mere  fact  that  the  seller  of  a  horse 
was  aware  of  a  latent  defect  in  it  and  did 
not  d inclose  it  to  the  buyer  will  not  amount 
to  a  fraud,  unless  he  says  or  does  something 
calculated  to  deceive  the  purchaser  or  in- 
duce him  to  refrain  from  inquiry  or  Investi- 
gation. 

Beninger  v.  Corwin  (1854)  24  N.  J.  L.  257, 
holding  that  where  there  is  no  substantial 

£roof  that  the  seller  of  a  horse  misrepre- 
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sented  its  qualities,  or  that  he  used  any 
means  or  device  to  hide  the  fact  that  it  was 
wind-broken  or  to  divert  the  attention  of 
the  purchaser  from  the  discovery  of  this 
defect,  or  that  he  withheld  information  with 
regard  thereto,  fraud  conld  not  be  predicated 
upon  the  mere  fact  of  the  existence  of  the 
defect  to  the  injury  of  the  seller  and  the 
payment  by  the  purchase  of  a  sound  price 
for  the  animal. 

In  Howell  v.  Biddlecom  (1862)  62  Barb. 
(If.  Y.)  131,  it  is  said  that  there  is  a  popular 
notion  abroad  that  any  concealment  of  a 
known  defect  in  an  animal  sold  is  fraudulent 
and  subjects  the  seller  to  damages,  but  such 
ia  not  the  law. 

McDonald  v.  Christie  (1863)  42  Barb. 
(N.  Y.)  36,  holding  that  where  there  is  no 
warranty,  misrepresentation,  or  artifice  on 
the  part  of  the  seller  of  a  diseased  horse  and 
no  inquiry  by  the  purchaser,  the  mere  omis- 
sion by  the  seller  to  volunteer  unasked  in- 
formation as  to  the  diseased  condition  of  the 
animal  does  not  constitute  a  fraud. 

Croyle  v.  Moses  (1879)  90  Pa.  250,  35  Am. 
Rep.  654,  holding  that,  in  the  absence  of 
artifice  or  deceitful  representations,  the  sell- 
er of  a  horse  is  not  bound  to  inform  the 
purchaser  that  it  is  a  cribber,  but  he  may 
remain  silent  and  let  the  purchaser  examine 
for  himself  and  buy  on  hia  own  judgment. 

«Fari8  v.  Lewis  (1842)  2  B.  Mon.  (Ky.) 
375,  citing  with  approval  the  statement 
by  Pothier  that  if  a  person  sells  a  cow, 
knowing  it  to  be  infected  with  a  contagious 
disease,  and  conceals  the  disease,  such  con- 
cealment is  a  fraud  which  renders  him  re- 
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animal  sold  was  infected  with  a  con- 
tagious disease,  they  do  not  in  terms  lim- 
it the  scope  of  the  decision  to  cases  of 
silence  as  to  the  existence  of  a  disease  of 
this  character.  In  many  jurisdictions, 
without  reference  to  the  contagious  char- 
acter of  the  defect  in  the  animal,  if  it  is 
latent  and  not  discoverable  by  the  exer- 
cise of  reasonable  diligencci  and  is  of  a 
character  materially  affecting  the  value 
of  the  animal,  it  constitutes  a  fraud  for 
the  seller,  knowing  of  the  defect  and  of 


the  buyer's  ignorance  thereof,  to  sell  the 
animal  and  not  inform  him  with  refer- 
ence thereto.*  Some  cases  go  even  far- 
ther than  this,  and  hold  that  a  duty  rests 
upon  the  seller  to  disclose  a  defect  in 
the  animal  he  is  selling,  even  if  such  de- 
fect is  discoverable  by  the  exercise  of 
reasonable  diligence,  if  the  seller  knows 
as  a  matter  of  fact  that  its  existence  has 
actually  escaped  the  observation  of  the 
buyer  and  that  the  latter  is  entering  in- 
to  the   contract  ignorant  thereof.^     It 


sponsible  for  the  damages  the  person  suifers 
therefrom. 

Marsh  v.  Webber  (1868)  13  Mian.  109, 
Gil.  99,  holding  that  it  was  fraud  to  sell 
sheep  knowing  that  they  were  infected  with 
a  coutagious  disease,  and  conceal  the  exist- 
ence thereof  from  the  buyer. 

Sockman  v.  Keim  (1909)  19  N.  D.  317, 124 
N.  W.  64,  holding  that  the  existence  of  glan- 
ders in  a  horse  is  a  latest  ^ef eft»  and  where 
it  was  unknown  to  the  purchaser  and  an 
ordinary  examination  would  not  disclose  it, 
the  sale  of  the  horse  without  informing  the 
buyer  of  the  existence  of  the  disease  con- 
stituted a  fraud.    See  cases  in  note  12. 

Jeffrey  v.  Bigelow  (1836)  13  Wend, 
(N.  y.)  518,  28  Am.  Dec.  476,  holding  that 
where  the  owner  of  sheep  knew  that  they 
were  infected  with  a  highly  contagious  dis- 
ease, it  was  his  duty  to  inform  the  pur- 
chaser of  this  fact,  and  if  he  did  not  do  so 
his  silence  constituted  fraud. 

Puis  v.  Hornbeck  (1909)  24  Okla.  288, 
29  L.R,A.(N.S.)  202,  138  Am.  St.  Rep.  883, 
103  Pac.  665,  holding  that  to  sell  cattle 
knowing  that  they  are  affected  with  Texas 
fever,  and  that  the  purchaser  is  ignorant 
of  this  fact  and  not  liable  to  discover  it  by 
inspection,  constitutes  a  fraud. 

4  Armstrong  v.  Huffstutler  (1861)  19  Ala. 
51,  holding  Uiat  it  was  the  duty  of  the 
seller  of  an  unsound  horse  to  disclose  its 
unsound  character,  but  that  he  need  not  dis- 
close the  full  extent  of  such  unsoundness. 

Turner  v.  Huggins  (1863)  14  Ark.  21, 
holding  that  the  sale  of  a  horse  may  be 
avoided  for  the  concealment  of  a  defect 
known  to  the  seller  and  not  discoverable  by 
ordinary  inspection. 

Grigsby  v.  Stapleton  (1887)  94  Ho.  423, 
7  S.  W.  421,  holding  that  it  is  a  fraud  to  sell 
cattle  knowing  that  they  were  afflicted  with 
a  disease  of  the  existence  of  which  the  buyer 
was  ignorant. 

Fitzhugh  V.  Nirschl  (1915)  77  Or.  514, 151 
Pac.  735,  holding  that  to  sell  cattle  knowing 
that  they  are  afflicted  with  a  latent  disease, 
of  which  the  purchaser  is  ignorant,  consti- 
tutes a  fraudulent  concealment. 

Clearwater  v.  Forrest  (1914)  72  Or.  312, 
143  Pac.  998,  stating  the  rule  that  if  an 
animal  has  a  latent  defect  or  unsoundness 
affecting  his  usefulness  or  salability,  it  is 
the  duty  of  the  seller  to  make  known  such 
defect,  and  if  he  does  not  do  so  it  constitutes 
a  fraudulent  concealment. 

Card  well  v.  HeCleUand  (1854)  8  Sneed 
L.R.A.1917C. 


(Tenn.)  150,  holding  that  it  constitutes  a 
fraud  to  sell  a  horse  with  knowledge  that  it 
was  unsound,  and  not  to  inform  the  buyer 
thereof,  where  the  defect  was  a  latent  one, 
not  discoverable  by  a  man  of  ordinary  ob- 
servation. 

M*Gavock  v.  Ward  (1813)  Cooke  (Tenn.) 
402,  holding  that  the  concealment  of  a 
latent  disease  in  a  horse,  which  cannot  be 
discovered  by  common  observation,  consti- 
tutes a  fraud,  although  no  artifice  is  prac- 
tised. 

Wintz  ▼.  Morrison  (1850)  17  Tex.  372,  67 
Am.  Dec.  658,  holding  that  it  constitutes  a 
fraud  to  sell  a  horse,  knowing  that  it  is 
afflicted  with  a  disease  not  discoverable  b}** 
any  examination  which  a  careful  man  would 
make,  and  not  disclose  the  same  to  the 
buyer. 

Dowling  V.  Lawrence  (1883)  58  Wis.  282, 
16  N.  W.  552,  holding  that  where  the  blind- 
ness of  a  horse  was  not  obvious,  and  was 
known  to  the  seller  but  not  to  the  buyer, 
the  circumstances  of  the  case  might  make 
it  fraudulent  for  the  seller  to  refrain  from 
disclosing  the  defect  to  the  buyer. 

It  has  been  declared  that  "although  many 
duties  must  be  left  by  the  law  to  the  honor 
and  conscience  of  individuals,  the  public 
morals  require  us  to  lay  dow^n  and  enforce 
such  rules  in  relation  to  the  business  affairs 
of  men  as  will  secure  fair  and  honorable 
dealing,  as  far  as  this  is  practicable  con- 
sistently with  the  freedom  of  individual  ac- 
tion and  the  interests  of  commerce.  If,  in  a 
contract  of  sale,  the  vendor  knowingly  allow 
the  vendee  to  be  deceived  as  to  the  thing 
sold  in  a  material  matter,  his  silence  is 
grossly  fraudulent  in  a  moral  point  of  view, 
and  may  be  safely  treated  accordingly  in 
the  law  tribunals  of  the  country.  Although 
he  is  not  required  to  give  the  purchaser  all 
the  information  he  possesses  himself,  he 
cannot  be  permitted  to  be  silent  when  hi^ 
silence  operates  virtually  as  a  fraud.  If  he 
fails  to  disclose  an  intrinsic  circumstance 
that  is  vital  to  the  contract,  knowing  that 
the  other  party  is  acting  upon  the  presump- 
tion that  no  such  fact  exists,  it  would  seem 
to  be  quite  as  much  a  fraud  as  if  he  had 
expressly  denied  it,  or  asserted  the  reverse, 
or  used  any  artifice  to  conceal  it,  or  to  call 
off  the  buyer's  attention  from  it.  Common 
honesty,  in  such  a  case,  requires  a  man  to 
speak  out."  McAdams  v.  Gates  (1857)  24 
Mo.  223. 

»  Hughes  T.  Hobertson  (1824)  1  T.  B.  Hon., 
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has,  however,  been  held  to  be  the  duty  of 
the  purchaser  of  an  animal  to  take  notice 
of  defects  and  conditions  within  ordi- 
nary observation  and  judgment, — even 
though  the  duty  rests  upon  the  seller  to 
communicate  defects  not  easily  or  ordi- 
narily subject  to  observation, — or  which 
may  be  ascertained  by  the  exercise  of 
reasonable  care."'  In  some  jurisdictions, 
it  is  held  by  statute  an  oflFense  to  offer 
for  sale  or  exchange  any  horse  or  mule, 
knowing  it  to  be  afflicted  with  certain 

^  diseases,  and  to  conceal  the  existence  of 
such  disease  from  the  purchaser,' 

^  When  intent  is  an  essential  element 
to  establish  fraud  on  the  part  of  the 
seller  based  upon  false  representations, 
the  same  rule  applies  when  based  upon 

'  a  concealment  by  the  seller  of  a  defect  in 
the  animal  he  is  selling,  and  it  is  held 
that  if  he  knows  that  the  animal  he  is 
selling  is  diseased  and  the  buyer  cannot 
be  supposed  to  have  equal  means  of 
knowledge  with  reference  thereto;  and 


is  in  fact  ignorant  thereof,  the  omission 
by  the  seller  to  disclose  the  existence  of 
the  disease,  with  the  design  of  deceiving 
the  buyer,  or  his  intentional  concealment 
thereof,  constitutes  fraud;  but  mere  un- 
intentional concealment  or  omission  to 
disclose  the  existence  of  the  disease  is 
not  sufficient  to  convict  the  seller  of 
fraud.®  Of  course  it  must  be  shown  that 
the  seller  himself  knows  of  the  defect.^* 
And  it  is  a  question  of  fact,  to  be  de- 
termined from  the  circumstances  of  the 
particular  case,  whether  or  not  the  sel- 
ler has  been  guilty  of  fraud  in  failing  to 
disclose  to  the  buyer  the  existence  of  a 
defect  or  disease  in  the  animal  he  is  sell- 
ing, providing  there  is  evidence  of  the 
existence  of  the  different  elements  re- 
ferred to,  which  are  necessary  to  estab- 
lish fraud.*^ 

Silence  and  artiflce  on  the  part  of  ike 
seller. 

As  pointed  out,  there  is  some  difference 


(Ky.)  215,  15  Am.  Dec.  104,  holding  that  it 
constitutes  fraud  to  sell  a  blind  horse  for  a 
fair  price,  knowing  that  the  purchaser,  al- 
though inspecting  the  animal,  had  failed  to 
discover  the  defect. 

Mc Adams  v.  Gates  (Mo.)  supra,  holding 
that  where  the  seller  of  a  horse  knew  that 
it  was  unsound,  due  to  the  loss  of  teeth, 
and  that  the  purchaser  did  not  know  of  this 
defect,  it  having  escaped  his  observation,  it 
was  the  duty  of  the  seller  to  disclose  the 
defect,  and  if  he  did  not  do  so,  it  constituted 
a  fraudulent  concealment. 

7  Turner  v.  Huggins  (1853)  14  Ark.  21, 
holding  that  a  seller  is  not  bound  to  disclose 
defects  which  are  open  to  the  observation  of 
both  parties;  but  if  he  conceals  such  as  are 
not  visible  and  which  rest  exclusively  within 
his  own  knowledge,  it  constitutes  a  fraud. 

Dean  v.  Morey  (1871)  33  Iowa,  120,  hold- 
ing that  where  the  purchaser,  by  merely  ex- 
amining the  mouth  of  a  colt,  might  have 
ascertained  that  it  was  a  cribber,  but  he  did 
not  take  this  precaution,  believing  that  it 
was  too  young  to  have  this  defect,  the  rule 
of  caveat  emptor  applied  to  the  purchaser 
and  no  duty  rested  upon  the  seller  to  dis- 
close the  defect  in  the  animal. 

Thompson  v.  Morris  (1857)  50  N.  C.  (5 
Jones,  L.)  151,  holding  that  the  loss  of  the 
frogs  in  a  horse's  feet  is  a  patent  defect,  and 
where  the  seller  says  or  does  nothing  to  pre- 
vent the  buyer  from  making  Inquiry  or  in- 
spection, he  is  not  guilty  of  fraud  for  merely 
failing  to  disclose  it. 

To  the  same  effect  as  to  a  small  knot  on 
the  leg  of  a  horse,  causing  it  to  limp,  see 
Lawson  v.  Baer  (1860)  52  N.  C.  (7  Jones 
L.)  461. 

8  Boyer  v.  State  (1908)  169  Ind.  691,  83 
N.  E.  350. 

» Burnett  v.  Hensley  (1902)  118  Iowa, 
575,  92  N.  W.  678,  holding  that  it  must  be 
shown  that  the  seller  knew  of  a  defect  in 
L.R.A.1917C. 


a  horse  being  sold  at  a  public  sale  and  that 
he  concealed  it  with  intent  to  defraud  the 
purchaser,  and  that  these  facts  are  not  es- 
tablished by  proof  of  the  existence  of  the 
defect,  where  it  appears  that  the  seller  had 
the  animal  treated  for  the  defect  and  had 
been  advised  that  she  was  all  right. 

Hanson  v.  Edgerly  (1854)  2»  N.  H.  S43, 
holding  that  where  the  owner  of  a  horse 
knew  that  it  was  diseased,  a  buyer  could 
not  be  supposed  to  have  equal  meanq(  of 

knowledge  with  reference  thereto,  and 
where  he  was  in  fact  ignorant  thereof,  the 
omission  by  the  seller  to  disclose  this  fact, 
with  the  design  of  deceiving  the  buyer,  or 
the  intentional  concealment  thereof,  ren- 
dered the  seller  liable  to  the  buyer  for 
fraud;  but  the  mere  unintentional  conceal- 
ment or  omission  to  disclose  the  existence  of 
such  a  disease  did  not  render  the  seller 
liable. 

10  Paul  V.  Hadley  (1857)  23  Barb.  (N.  Y.) 
521,  holding  that  mere  proof  that  a  bull  was 
impotent  when  a  year  old  does  not  prove 
that  the  seller  knew  he  was  impotent  when 
he  sold  him  for  breeding  purposes  when  he 
was  two  years  old.  Burnett  v.  Hensley 
(Iowa)  supra. 

11  Turner  v.  Huggins  (Ark.)  supra,  hold- 
ing that  whether  or  not  a  defect  in  the  eye 
of  a  horse  was  known  to  the  seller,  and  was 
of  such  a  nature  that  the  purchaser  could 
not  discover  it  by  ordinary  inspection,  was 
a  question  of  fact  for  the  jury. 

Hadley  v.  Clinton  County  Importing  Co. 
(1862)  13  Ohio  St.  502,  82  Am.  Dec.  464, 
holding  that  where  a  cow  is  sold  for  a  large 
sum  of  money  for  breeding  purposes,  if  the 
seller  knows  of  some  defect  in  the  animal 
which  materially  affects  her  value  for  Uiia 
purpose,  of  which  the  buyer  is  ignorant,  and 
which  an  inspection  would  not  Im  apt  to  dis- 
close, to  remain  dilent  is  evidence  of  fraud, 
making  it  a  question  for  the  jury. 
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of  opinion  among  the  courts  as  to  wheth- 
er or  not  the  seller  of  a  defective  or  dis- 
eased animal  is  guilty  of  fraud  if  he 
intentionally  remains  silent  as  to  its  con- 
dition when  he  has  reason  to  believe  that 
the  buyer  is  ignorant  thereof,  especial- 
ly where  the  defect  is  a  latent  one.  The 
courts,  however,  are  unanimous  in  hold- 
ing the  seller  of  a  diseased  or  defective 
animal  guilty  of  fraud,  where  he  not  only 
fails  to  disclose  the  defect,  but  by  acts, 
words,  or  other  artifice  attempts  to  con- 
ceal the  defect  or  disarm  the  natural  in- 


quiry or  suspicion  of  the  buyer  as  to  the 
condition  oi  the  animal.  As,  for  ex- 
ample, where  the  buyer  explaiiis  the  ap- 
parently defective  condition  of  the  an- 
imal by  giving  a  false  reason  for  this 
condition,^'  or  represents  the  animal  to 
be  worth  a  sum  which  it  would  be  worth 
if  it  were  sound,*'  or  where  he  actively 
conceals  the  defect  by  "-doping*'  the 
animal.*^  And  it  has  been  held  to  con- 
stitute fraud  to  sell  an  animal  for  a  cer- 
tain purpose,  knowing  it  to  be  worthless 
for  such  purpose,  and  not  disclose  this 


M  Pease  v.  McClelland  (1866)  12  Bond, 
42,  Fed.  Cas.  No.  10,882,  holding  it  to  con- 
stitute fraud  to  sell  a  horse  which  the  seller 
knew  had  a  disease  which  was  not  discover- 
able by  the  exercise  of  ordinary  diligence  on 
the  part  of  the  buyer,  where  the  seller  stat- 
ed to  the  buyer  that  there  was  nothing 
wrong  with  the  horse  except  a  crack  in  one 
hoof. 

Dayton  ▼.  Kidder  (1902)  105  111.  App.  107, 
holding  it  to  constitute  fraud  for  the  seller 
to  acquiesce  in  an  explanation  by  an  auc- 
tioneer selling  his  cattle,  that  their  poor 
physical  conditfon  was  due  to  their  being 
on  short  pasture,  when  as  a  matter  of  fact 
it  was  due  to  a  latent  disease  with  which 
they  were  afflicted. 

Burnett  v.  Hensley  (Iowa)  supra,  declar- 
ing that  if  there  is  a  latent  defect  in  a 
horse  of  which  the  seller  has  knowledge, 
common  honesty  requires  that  he  disclose 
it  to  the  purchaser,  unless  knowledge  of  this 
defect  was  open  to  the  purchaser.  In  the 
latter  case  no  fraud  is  perpetrated  by  the 
seller  in  remaining  silent.  Should  he,  how- 
ever, make  statements  regarding  the  condi- 
tion of  the  animal,  with  intent  to  divert  the 
eye  or  obstruct  the  observation  of  the  pur- 
chaser, he  will  be  guilty  of  fraud. 

Nickley  v.  Thomas  (1856)  22  Barb.  (N. 
T.)  652,  holding  that  where  the  owner  of  a 
horse  informed  the  purchaser  that  it  had 
balked  once  with  a  former  owner,  who  had, 
however,  been  able  to  make  it  go,  but  did 
not  inform  him  that  he,  himself,  had  bought 
the  horse  as  a  balky  one  and  that  in  using 
it  he  had  used  it  as  a  balky  horse,  he  was 
guilty  of  fraudulent  concealment. 

Pearce  v.  Blackwell  (1851)  34  N.  C.  (12 
Ired.  L.)  49,  holding  that  where  the  owner 
of  a  horse  represented  that  it  was  suffering 
from  distemper  and  he  knew  it  had  the 
glanders,  the  latter  being  a  much  more 
serious  disease,  he  was  guilty  of  fraud.  See 
cases  in  note  3. 

Croyle  V.  Moses  (1879)  90  Pa.  250,  35  Am. 
Rep.  664,  holding  that  it  constituted  fraud- 
ulent concealment  for  the  seller  of  a  horse, 
knowing  him  to  be  a  cribber  and  for  the 
purpose  of  concealing  this  fact  from  the 
buyer,  to  hitch  the  horse  short,  and  explain 
his  act  by  saying  that  he  did  so  to  prevent 
the  horse  from  rubbing  his  saddle. 

George  v.  Johnson  (1845)  6  Humph. 
(Tana.)  36,  44  Am.  Dec  288,  holding  that 
it  constitutes  fraud  to  sell  a  horse  knowing 
L.RJ1.1917C. 


that  it  is  afflicted  with  glanders,  and  state 
to  the  buyer  that  it  has  a  distemper.  See 
cases  in  note  3. 

Graham  v.  Stiles  (1866)  38  Vt.  578,  hold- 
ing  that  it  constitutes  a  fraudulent  conceal- 
ment for  the  seller  of  a  horse  which  he  knew 
to  be  permanently  lame,  to  refrain  from 
disclosing  this  fact  to  the  buyer,  and  to 
account  for  its  lameness  by  the  untrue 
statement  that  it  had  slipped  while  running 
in  the  yard. 

Paddock  v.  Strebridge  (1857)  29  Vt  470, 
holding  that  it  constitutes  fraud  to  sell  a 
horse  having  an  internal  and  secret  malady 
of  a  fatal  character,  with  no  external  indica- 
tions calculated  to  excite  suspicion  of  its 
existence,  such  malady  being  known  to  the 
seller  but  not  to  the  buyer,  where  the 
former  accounted  for  the  poor  condition  of 
the  horse  by  an  explanation  indicating  that 
this  condition  was  merely  temporary  and 
due  to  bad  care  and  usage. 

Howard  v.  Gould  (1856)  28  Vt.  623,  67 
Am.  Dec.  728,  holding  that  it  constitutes 
fraud  for  the  seller  of  a  horse,  who  pur- 
chased it  as  a  diseased  horse  and  was  in- 
formed that  it  had  the  glanders,  to  fail  to 
disclose  these  facts  to  the  purchaser,  and 
to  account  for  its  diseased  condition  by  the 
statement  that  it  had  the  distemper. 

l«  Stevens  v.  Fuller  (1837)  8  N.  H.  463, 
holding  that  it  constituted  a  fraud  for  the 
owner  of  a  horse,  who  knew  that  it  had  a 
defect  which  rendered  it  of  but  little  value, 
not  to  inform  the  buyer  thereof,  but  to  rep- 
resent that  the  horse  was  worth  the  sub- 
stantial sum  asked. 

M  Jones  V.  Edwards  (1871)  1  Neb.  170, 
holding  that  where  a  horse  had  a  sweeny, 
stiffness  of  the  knee,  and  other  ailments, 
which  the  owner  had  doctored  up  at  the 
time  he  sold  him,  fair  dealing  required  him 
to  acquaint  the  buyer  of  these  facts  affect- 
ing the  value  of  the  horse,  the  knowledge 
of  which  would  very  likely  determine  him 
not  to  purchase.  In  this  case  the  seller 
stated  to  the  buyer  that  the  horse  was 
sound  so  far  as  he  knew,  but  that  he  would 
not  warrant  him,  as  he  never  warranted  the 
soundness  of  a  horse. 

Cassel  V.  Herron  (1880)  5  Clark  (Pa.) 
250,  holding  that  to  sell  a  horse  having  the 
glanders,  and  to  dope  it  so  that  the  pur- 
chaser on  examination  does  not  discover  the 
existence  of  the  disease,  constitutes  fraud- 
ulent concealment.  i 
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fact.**  On  the  other  hand,  the  circum- 
stances of  the  sale  may  be  such  as  to  re- 
lieve the  seller  of  any  duty  to  inform  the 
buyer  of  any  defects  in  the  animal  he  is 
selling,  although  he  may  know  or  have 
reason  to  believe  that  the  buyer  is  igno- 
rant of  the  existence  of  the  defect;  as 
where  the  sale  is  at  a  public  market,  and 
it  is  known  that  the  buyers  at  such  a 
sale  take  the  risk  of  any  defect  in  the 
animals  offered  for  sale,**  or  where 
the  sale  is  an  administrator's  sale,  and 
the  animal  is  sold  without  warranty.**' 

Wliere  seller  Unit*  kis  liability,  or 
puts  purchaser  on  guard. 

If  the  seller  of  a  defective  or  dis- 


eased animal  expressly  limits  his  liability 
or  sells  it  with  all  faults,  or  puts  the  pur- 
chaser on  his  guard,  he  cannot  be  con- 
victed of  fraud  merely  on  the  ground 
that  he  remains  silent  as  to  defects  in 
the  animal,  if  he  uses  no  artifice  to  con- 
ceal the  defect,  or  prevent  a  full  examin- 
ation of  the  animal  or  the  discovery  of 
the  defect  by  the  buyer.**  This  rule  has 
been  held  to  apply  although  the  animals 
were  infected  with  a  contagious  disease 
not  discoverable  by  any  ordinary  exam- 
ination.*® The  court  however,  expressed 
disapproval  of  the  rule.  But  the  seller 
cannot  escape  liability  for  fraud  by  ex- 


WMaynard  v.  Maynard  (1877)  49  Vt. 
297,  holding  that  the  seller  of  a  bull  for 
breeding  purposes  is  guilty  of  a  fraudulent 
concealment  where  he  fails  to  inform  the 
buyer  that  the  animal  is  impotent  and  hence 
wholly  unfit  for  breeding  purposes,  the  sell- 
er having  knowledge  of  that  fact. 

Union  Invest.  Co.  v.  Rosenzweig  (1914)  79 
Wash.  112,  139  Pac.  874,  holding  that  in 
an  action  on  a  note  given  for  the  price  of  a 
stallion  sold  for  breeding  purposes,  the  pur- 
chaser may  escape  obligation  on  the  note 
by  showing  that  the  seller  knew  that  the 
horse  was  a  ridgeling  and  hence  unfit  for 
breeding   purposes. 

"Dayton  v.  Kidder  (1902)  105  DL  App. 
107,  declaring  that  the  mere  silence  of  the 
seller  of  diseased  cattle  at  a  public  sale, 
when  he  knows  the  buyer  is  ignorant  there- 
of and  purchases  the  animals  believing  them 
to  be  sound,  does  not  constitute  a  fraud. 

Where  cattle  are  sold  in  the  open  market, 
the  maxim  caveat  emptor  applies,  and  the 
seller  is  not  liable,  although  they  are  af- 
fected with  a  disease  known  as  Texas  fever, 
and  he  did  not  disclose  facts  indicating  the 
existence  of  this  disease,  and  it  was  un- 
known to  the  buyer.  Morris  v.  Thompson 
(1877)  86  ni  16. 

17  An  administrator  selling  a  horse  at  an 
administrator's  sale,  is  not  liable  for  the 
unsoundness  of  a  horse  merely  on  the 
ground  that  he  did  .  not  disclose  such  de- 
fects, where  he  did  not  warrant  the  animal. 
Stoddard  v.  KeUy  (1874)  50  Ala.  452. 

WBaglehole  v.  Walters  (1811)  3  Campb. 
(Eng.)  154,  13  Revised  Rep.  780,  holding 
that  where  a  horse  was  sold  with  all  faults, 
the  fact  that  it  had  defects  to  the  knowl- 
edge of  the  seller  does  not  constitute  a 
fraud,  unless  he  used  some  artifice  to  dis- 
guise them,  or  prevent  their  being  discov- 
ered by  the  buyer. 

Ducharme  v.  Charest  (1902)  Rap.  Jud. 
Quebec,  23  C.  S.  82,  holding  that  it  does  not 
constitute  fraud  to  sell  a  horse  knowing 
that  it  was  a  crib  biter,  where  the  seller 
put  the  purchaser  on  his  guard  to  examine 
the  horse,  and  stipulated  against  any  war- 
ranty. 

If  the  purchaser  buys  at  his  own  risk  with 
all  faults  and  the  seller  uses  no  artifice  or 
L.RJV.1917C. 


contrivance  to  cheat  or  defraud  him,  he  is 
under  no  obligation  to  disclose  that  the  ani- 
mal is  affected  with  a  latent  disease. 
Pearce  v.  Blackwell  (1851)  34  N.  C.  (12  Ired. 
L.)  49. 

Where  an  animal  is  sold  sound  or  un- 
sound, the  seller  is  not  liable  for  latent  de- 
fects in  the  animal,  unless  by  false  state- 
ments, explaining  the  apparent  defects  in 
the  animal,  he  induces  the  purchaser  to  as- 
sume a  risk  he  otherwise  would  not  have 
assumed.  West  v.  Anderson  (1837)  9  Conn. 
107,  21  Am.  Dec.  737. 

And  see  Overhulser  v.  Peacock  (1910)  148 
Mo.  App.  604,  128  S.  W.  626,  holding  that 
for  silence  with  respect  to  a  defect  in  a 
horse  to  amount  to  a  fraud  entitling  a  pur- 
chaser to  rescind,  when  he  buys  on  his  own 
judgment  and  no  warranty  is  given,  the 
silence  must  be  attended  by  circumstances 
which  render  it  a  fraud;  for  example,  there 
must  exist  some  agreement  or  relationship 
which  makes  it  the  duty  of  the  seller  to  in- 
form the  buyer.  Such  duty  does  not  arise 
where  the  purchaser  fully  inspects  the  ani- 
mal after  he  has  been  informed  by  the 
seller  that  it  has  had  the  distemper,  which 
has  left  its  wind  a  little  heavy  and  that  he 
would  want  a  certain  price  for  the  horse  if 
it  were  sound  but  would  take  less  under 
the  circumstances, — the  purchaser  also  hav- 
ing the  aid  of  an  expert,  who  examines  the 
animal. 

w  Ward  v.  Hobbs  (1S78)  L.  R.  3  Q.  B.  Div. 
(Eng.)  160,  47  L.  J.  Q.  B.  N.  S.  90,  37  L. 
T.  N.  8.  654,  26  Week.  Rep.  151,  aftirmed  in 
(1878)  L.  R.  4  App.  Cas.  13,  48  L.  J.  C.  P. 
N.  S.  281,  4a  L.  T.  N.  8,  73,  27  Week,  Rep. 
114,  3  Eng.  Rul.  Gas.  125,  holding  that  to 
sell  pigs  at  a  public  market,  knowing  them 
to  be  infected  with  a  contagious  disease,* 
and  not  to  inform  the  buyer  of  that  fact, 
did  not  constitute  a  fraud,  where  the  pigs 
were  sold  on  condition  that  no  warranty 
would  be  given  and  no  compensation  would 
be  made  for  any  fraud.  It  is  remarked  in 
this  case  that  had  the  seller  stated  his  belief 
in  the  sound  condition  of  the  animals,  or  as- 
serted his  want  of  knowledge  of  any  un- 
sound condition,  it  would  have  constituted  a 
fraud;  and  it  was  also  remained  that  while 
such  holding  was  required  by  the  law  as  it 
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presaly  limiting  his  liability,  where  he 
remains  silent  as  to  defects  in  the  ani- 


mal and  by  some  artifice  misleads  the 
buyer.** 


then  was,  it  would  be  better  if  the  law  were 
such  as  to  hold  the  seller  responsible  under 
the  circumstances  related. 

W  Kitchen  v.  Long,  ante,  617,  holding  it 
to  be  fraud  to  sell  a  mule  knowing  it  to  be 
a  "choker,"  and  stating  to  the  buyer  that  he 
did  not  know  anything  about  the  animal, 
but  would  refuse  to  guarantee  her.  And  see 
Jones  v.  Edwards,  supra,  note  14. 

Baker  v.  Seaborn  (1857)  1  Swan  (Teim.) 
54,  65  Am.  Dec  724,  holding  that  to  sell  a 
horse  with  knowledge  that  its  eyes  are  de- 
fective, and  to  state  to  the  purchaser  that 
the  sight  of  one  eye  is  good,  constitutes  a 
fraud,  although  the  seller  also  advises  the 
purchaser  that  he  must  take  the  risk  as  to 
the  animal's  eyes 


Compare  with  Bywater  v.  Richardson 
(1834)  1  Ad.  &  El.  508,  110  Eng.  Reprint, 
1301,  3  L.  J.  K.  B.  N.  S.  164,  3  Nev.  &  M. 
748,  holding  that  where  a  person  purchased 
a  horse  at  a  sales  stable,  with  knowledge 
that  the  rule  governing  sales  was  that  ani- 
mals sold  would  not  be  warranted  against 
defects  unless  complaint  was  made  within 
twenty- four  hours,  he  could  not  thereafter 
complain  of  a  defect  in  a  horse  purchased  at 
such  stable,  although  he  did  not  discover  the 
defect  until  after  that  time,  and  there  was 
evidence  that  the  seller  knew  of  the  defect 
and  sold  the  horse  under  conditions  not  like- 
ly to  reveal  it.  A.  Q.  S. 


MAJKE  StJPHEMC  JITDICIAIi  COURT.  |  at  the  time  he  became  a  member,  under  the 

by-laws,  sick  members  were  entitled  to  bene- 
FRANK  J.  MAHEU 
v. 

LT^ION  LAFAYETTE. 


(_  Me.  — ,  98  AtL  821.) 

Insurance  —  mutual  benefit  society  » 

reduction  of  benefits. 

A  mutual  benefit  society  contractSng  to 
pay  siek  benefits  cannot,  after  a  member  has 
beeome  siek  and  its  obligation  has  accrued, 
amend  its  by-laws  so  as  to  reduce  the 
amount  for  which  it  is  to  be  liable. 
For  other  oases,  see  Insxtrance,  III,  a,  in  Dig. 

l-dZ  N.  8. 

(October  19,  1916.)' 

SUBMISSION  upon  an  agreed  statement 
from  the  Supreme  Judicial  Court  for 
Kennebec  County  for  the  determination  by 
the  full  court  of  plaintiflTs  rights  to  sick 
benefits  as  a  member  of  the  defendant  as- 
sociation.   Judgment  for  plaintiff. 
The  facts  are  stated  in  the  opinion. 
Mr.  F.  W.  Clair  for  plaintiff. 
Mr.  P.  A.  Smith  for  defendant. 

Hanson,  J.,  delivered  the  opinion  of  the 
court: 

The  agreed  statement  shows  that  the  de- 
fendant is  a  fraternal  benefit  assoeiation, 
whoee  principal  object  is  to  establish,  by 
monthly  contributions  by  the  members,  "a 
benefit  fund  for  sick  associates,  and  after 
their  deatli  for  the  heirs."  The  plaintiff 
is  a  member.  It  does  not  appear  that  any 
benefit  certificate  was  issued  to  him.    But 


Kote.  —  For  right  of  mutual  benefit  so- 
ciety to  decrease  benefits,   see  annotation 
ic^owing  this  case,  post,  626. 
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fits  at  the  rate  of  $5  a  week  for  13  weeks 
in  each  year.  After  the  plaintiff  became 
ill,  and  after  he  had  received  $325  as  sick 
benefits,  the  defendant  amended  its  by-laws 
so  as  to  limit  the  total  amount  any  sick 
member  would  be  entitled  to  receive  to  $325, 
or  $5  a  week  for  65  weeks.  And  the  de- 
fendant, relying  upon  the  amended  by-laws, 
refuses  to  pay  any  more  sick  benefits  to  the 
plaintiff.  The  plaintiff  contends  that  the 
amendment,  adopted  after  he  became  ill, 
does  not  affect  his  rights. 

We  think  the  plaintiff^s  contention  must 
be  sustained.  We  are  not  called  upon  to  con- 
sider the  general  question  whether  a  fra- 
ternal benefit  society  may,  by  amendment 
of  its  by-laws,  increase  its  assessment  rates, 
or  reduce  its  sick  or  death  benefits,  so  as 
to  affect  existing  members.  The  authorities 
seem  to  be  divided  irreconcilably  on  this 
question.  The  leading  case  in  support  of 
the  power  is  Keynolds  v.  Supreme  Council, 
R.  A.  192  Mass.  150,  7  L.R.A.(N.S.)  1154, 
78  N.  E.  129,  7  Ann.  Cas.  776.  The  leading 
case  opposed  is  Wright  v.  Knights  of  Macca- 
bees, 196  N.  Y.  391,  31  L.R.A.(N.S.)  423, 
134  Am.  St.  Rep.  838,  89  N.  E.  1078. 

The  question  here  is  whether,  after  a 
member  has  become  ill  and  his  right  to 
sick  benefits  has  attached,  the  society  can 
defeat  his  right  and  repudiate  its  existing 
obligation  by  amending  its  by-laws.  If  so, 
it  IB  an  easy  way  to  discharge  liabilities. 
We  think  it  cannot.  Such  an  amendment  is 
wholly  unreasonable  and  void,  as  respects 
liabilities  already  incurred.  Becker  y.  Ber- 
lin Beneficial  Soc  144  Pa,  232,  27  Am.  St 
Rep.  624,  22  Atl.  699,  is  exactly  in  point. 

Judgment  for  plaintiff. 

Daanages  to  be  assessed  at  nisi. 
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Annotation — Right  of  a  mutual  benefit  society  to  decrease  benefits. 


This  note  is  a  continuation  of  the  one 
on  the  same  subject  appended  to  Wright 
V.  Knights  of  Maccabees,  31  L.R.A. 
(N.S.)  423. 

As  to  the  validity  of  subsequent  by-law 
excluding  or  reducing  liability  in  case  of 
suicide,  see  notes  to  Supreme  Conclave, 
I.  0.  H.  V.  Rehan,  46  L.R.A.(N.S.)  308, 
and  Ledy  v.  National  Council,  K.  L.  8. 
L.R.A.1916D,  1095. 

The  right  of  these  societies  to  increase 
rates  is  discussed  in  the  notes  to  Rey- 
nolds v.  Supreme  Council,  R.  A.  7  L.R.A. 
(N.S.)  1154;  Dowdall  v.  Supreme  Coun- 
cil, C.  M.  B.  A.  31  L.R.A.(N.S.)  417,  and 
Thomas  v.  Knights  of  Maccabees,  L.R.A. 
1916A,  762;  and  see  later  case,  Neuman 
v.  Supreme  Lodge,  K.  P.  L.R.A.1916C, 
1061, 

The  earlier  note  discloses  an  irreconcil- 
able conflict  on  this  question,  with  the 
numerical  weight  of  authority  in  favor 
of  the  rule  of  law,  which  is  supported 
by  the  later  cases  with  little,  if  any, 
conflict,  that  the  power  reserved  by  a 
mutual  benefit  society  to  amend  its  laws 
does  not  authorize  it  to  decrease  the 
benefits  to  which  a  member  is  entitled 
by  the  terms  of  his  contract. 

Nor  is  it  authorized  to  do  so  by  a  stat- 
ute (N.  Y.  Insurance  Law  (Consol.  Laws, 
chap.  28)  §  232)  providing  that  any 
changes,  additions,  or  amendments  to  the 
charter,  constitution,  or  laws  of  a  mutual 
benefit  society,  duly  made  or  enacted  sub- 
sequent to  the  issuance  of  his  benefit  cer- 
tificate, shall  bind  a  member  and  his 
beneficiaries,  and  shall  govern  and  con- 
trol his  agreement  with  the  society  in  all 
respects  the  same  as  though  such 
changes,  additions,  or  amendments  had 
been  made  prior  to  and  were  in  force  at 
the  time  of  his  application  for  member- 
ship. Stewart  v.  Thorburn  (1916)  171 
App.  Div.  258,  157  N.  Y.  Supp.  242. 

In  Supreme  Lodge,  K.  H.  v.  Bieler- 
(1914)  58  Ind.  App.  550,  105  N.  E.  244, 
involving  the  right  to  increase  assess- 
ments, it  is  stated  that  there  is  a  clear 
distinction  between  the  cases  wherein  the 
effect  of  change  in  the  by-laws  is  to  en- 
tirely alter  the  promise  of  the  society 
made  with  one  of  its  members  so  as  to 
reduce  the  promised  benefits,  and  those 
cases  where  the  changes  are  made  in  the 
rate  of  assessment  for  the  express  pur- 
pose of  enabling  such  society  to  provide 
a  fund  sufficient  to  pay  the  certificates 
which  it  has  legally  issued  as  each  ma- 
tures.    And  the  court  says  that  so  far 

as   they  are  able  to   discover,   all   the 
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courts  are  agreed  upon  the  proposition 
that,  under  a  reserved  power  to  amend 
by-laws,  no  amendment  can  be  made 
which  will  in  any  manner  affect  the 
promise  of  the  society  to  pay  a  stipu- 
lated sum  to  one  of  its  insured  members, 
for  as  to  such  a  promise  the  insured  has 
a  vested  right  and  may  rely  upon  its 
strict  performance. 

Consent  by  a  member  of  a  mutual 
benefit  society,  to  be  bound  by  all  pres- 
ent and  future  rules  of  the  order,  does 
not  empower  the  society  to  make  An.  in- 
crease in  the  rate  of  his  assessment  date 
from  the  inception  of  his  policy,  and  to 
deduct  the  amount  owing  by  him  under 
such  arrangement  from  the  face  of  his 
policy.  Jaeger  v.  Grand  Lodge,  O.  H.  S. 
(1912)  149  Wis.  354,  39  L.R.A.(N.S.) 
494,  135  N.  W.  869. 

It  is  an  implied  condition  of  an  agree- 
ment by  a  member  of  a  mutual  benefit 
society  to  be  bound  by  future  amend- 
ments of  its  laws,  that  the  changes  shall 
be  fair  and  reasonable,  but  where  his 
certificate  provides  that  after  a  certain 
time  it  shall  be  nonforfeitable,  and  that 
he  shall  be  entitled  to  a  paid-up  certifi- 
cate in  proportion  to  the  number  of  pay- 
ments he  has  made,  a  change  is  unreason- 
able which  denies  him,  unless  he  shall 
make  further  payments,  any  benefit 
whatever  from  his  admitted  present 
share  of  a  reserve  fund  which  has  al- 
ready accumulated.  Uhl  v.  Life  &  An- 
nuity Asso.  (1916)  97  Kan.  422,  155 
Pac.  926. 

To  the  same  effect,  see  Bass  v.  Life  & 
Annuity  Asso.  (1915)  96  Kan.  205,  150 
Pac.  588,  holding  that  after  the  right  of 
a  member  to  a  paid-up  certificate  has  ac- 
crued, the  association  cannot  impose  as  a 
new  condition  thereto  the  payment  of  a 
certain  amount  into  the  reserve  fund.  A 
rehearing  of  this  case  was  denied  in 
(1915)  96  Kan.  398, 151  Pac.  1117. 

In  Hart  v.  Life  &  Annuity  Asso. 
(1912)  86  Kan.  318,  120  Pac.  363,  Ann. 
Cas.  1913C,  672,  a  fraternal  beneficiary 
association,  after  the  issuance  of  a  bene- 
ficiary certificate  to  plaintiff,  amended 
its  by-laws  so  as  to  provide  for  the  is- 
suance of  certificates  upon  a  plan  less 
favorable  to  members  and  beneficiaries, 
but  without  making  any  reference  to,  or 
provision  for,  certificates  then  outstand- 
ing, and  continued  after  such  amend- 
ment, as  it  had  done  before,  to  accept 
payments  upon  plaintiff's  certificate,  ac- 
cording to  its  terms,  without  objection 
or  condition,  until  it  beeame  fully  paid 
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up,  and  plaintiff  became  entitled  accord- 
ing  to  its  provisions  to  a  new  paid-up 
certificate,  thereafter  the  association  for 
the  first  time  adopted  a  by-law  providing 
a  new  plan  for  the  old  outstanding  cer- 
tificates, placing  them  in  a  separate  class, 
and  materially  reducing  the  benefits  stip- 
ulated for  therein.  It  was  held  that 
plaintiff,  who  had  fully  performed  the 
contract  on  his  part,  was  entitled  to  a 
paid-up  certificate,  according  to  the 
terms  specified  in  his  certificate  and  the 
by-laws  in  force  when  it  was  issued,  al- 
though it  was  issued  subject  to  amend- 
ments that  might  be  thereafter  made. 

Where  a  by-law  entitling  a  member,  on 
becoming  totally  disabled,  to  receive  one- 
half  of  the  amount  of  his  certificate  is 
amended  so  that,  instead  of  the  receipt 
of  such  sum,  his  certificate  is  declared 
to  be  paid  up  for  life,  such  amendment, 
in  the  absence  of  language  showii^  a 
contrary  intention,  must  be  held  to  oper- 
ate prospectively  only,  and  therefore  an 
existing  member  who  became  totally  dis- 
abled after  its  aldoption  is  entitled  to  re- 
ceive one-half  the  amount  of  his  certifi- 
cate, notwithstanding  he  agreed  when  he 
accepted  it  "to  be  governed  by  the  laws 
and  by-laws  of  the  supreme  lodge/'  and 
had  a  right  to  benefits  provided  only  in 
accordance  with  the  "by-laws  as  they 
now  are  or  may  be  lawfully  amended." 
Smith  V.  Our  United  Brotherhood 
(1916)  —  Tar.  Civ.  App.  — ,  191  S.  W. 
199. 

A  mutual  benefit  society  cannot,  by 
amendment  to  its  constitution  or  by- 
laws, change  the  term  of  a  certificate 
whereby  the  holder  is  made  a  beneficiary 
therein  to  a  certain  amount  in  the  event 
of  his  wife's  death  during  his  lifetime, 
so  as  to  cut  off  his  right  to  receive  such 
sum.  Stim  v.  Supreme  Lodge,  B.  S.  B. 
S.   (1912)  160  Wuk  13,  136  N.  W.  164. 

An  amendment  providing  for  the  mak- 
ing of  two  assessments  only  in  two 
months  and  the  division  of  the  proceeds 
thereof  among  the  beneficiaries  of  the 
members  dying  during  that  time  is  in- 
valid as  to  members  joining  before  such 
amendment  at  a  time  when  the  by-laws 
entitled  the  beneficiary  of  each  member 
to  the  entire  proceeds  of  one  assessment 
upon  all  the  members.  Heath  v.  New 
York  Safety  Reserve  Fund  (1910)  69 
Misc.  452,  125  N.  Y,  Supp.  852,  affirmed 
without  opinion  in  (1911)  145  App.  Div. 
904, 129  N.  Y.  Supp.  1126. 

A  benevolent  society  has  no  right, 
after  a  member  has  become  entitled  to 
one  half  of  the  amount  of  his  certificate 
by  attaining  a  certain  age,  to  forfeit  or 
impair  his  right  to  such  amount,  or  to 
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postpone  its  payment,  or  to  make  its 
payment  conditional  upon  his  paying 
further  assessments,  although  he  agreed 
in  his  application  to  abide  by  the  con- 
stitution, laws,  rules,  and  regulations 
then  in  force,  or  which  might  thereafter 
be  enacted,  but  did  not  agree  to  a  change 
in  the  original  incorporation  declaration 
of  the  society  by  which  members  are 
entitled  to  half  of  the  amount  of  their 
beneficiary  certificate  on  reaching  the 
expectancy  age.  Grainger  v.  Order  of 
Canadian  Home  Circles  (1915)  33  Ont. 
L.  Rep.  116,  7  Ont.  Week.  N.  649,  21  D. 
L.  R.  110. 

A  mutual  benefit  society  oontraeting 
to  pay  sick  benefits  cannot,  after  a  mem- 
ber has  become  sick  and  its  obligation 
has  accrued,  amend  its  by-laws  so  as  to 
reduce  the  amount  for  which  it  is  to  be 
liable.  Maheu  v.  L^Union  Lafayette, 
ante,  625. 

But  where  the  holder  of  a  beneficiary 
certificate  in  a  fraternal  aid  association 
agrees  in  his  application  for  membership 
that  his  contract  shall  be  governed  and 
controlled  by  all  the  orders,  rules,  and 
regulations  of  the  order  then  in  force  or 
that  thereafter  may  be  enacted  by  the 
general  council  of  the  association,  or  to 
submit  to  all  the  penalties  therein  con- 
tained, and  that  the  application  shall  be- 
come a  part  of  the  contract,  the  associa- 
tion has  authority  to  change  the  benefits 
to  accrue  under  the  certificate  so  as  to 
make  them  conform  to  the  charter  of  the 
association  and  the  laws  of  the  state. 
Kirk  V.  Fraternal  Aid  Asso.  (1915)  95 
Kan.  707, 149  Pac  400. 

The  rule  that  a  mutual  benefit  society, 
cannot  decrease  benefits  does  not  apply 
to  a  certificate  entitling  the  holder  at  a 
certain  date  to  a.  payment  from  the  bene- 
fit fund  in  accordance  with  the  laws  of 
the  order,  since  the  society  does  not 
thereby  agree  to  pay  him  a  definite  sum, 
and  he  is  bound  by  an  amendment  of 
its  by-laws  before  the  maturity  of  his 
certificate,  which  changes  the  method  of 
apportionment  of  the  fund  among  those 
entitled  thereto,  in  order  to  secure  great- 
er accuracy,  but  does  not  alter  prejudi- 
cially to  him  the  principle  upon  which 
the  apportionment  is  to  be  made.  Kauf- 
man V.  National  Protective  Legion 
(1910)  45  Pa.  Super.  Ct.  560. 

An  additional  benefit  in  the  case  of  in- 
jury, given  by  a  rule  made  by  a  mutual 
benefit  society  after  one  became  a  mem- 
ber, may  be  eliminated  as  to  him  by  an 
amendment  enacted  before  he  is  injured. 
Stewart  v.  Thorbum  (1916)  171  App. 
Div.  258, 157  N.  Y.  Supp.  242. 

And  the  same  court  in  an  earlier  case 
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went  further,  holding  that  eyen  after  a 
member  became  sick  the  society  could  re- 
duce additional  sick  benefits  provided  for 
by  an  amendment  of  the  by-laws  after 
he  joined,  if  he  received  an  equal  or 
greater  amount  than  would  be  due  under 
the  by-laws  as  they  existed  when  he  be- 
came a  member  of  the  society.  Hannes 
V.  Nederland  Israelitish  Sick  Fund 
(1912)  152  App.  Div.  140,  136  N.  Y. 
Supp.  742.  Two  of  the  ^ve  judges  dis- 
sented, however,  upon  the  ground  that 
his  rights  became  fized  at  the  time  he 


was  taken  sick,  and  that  the  benefits  he 
was  entitled  to  under  the  by-laws  then 
in  force  could  not  thereafter  be  de- 
creased by  amendment. 

A  benefit  society  authorized  to  give 
only  voluntary  assistance  to  its  members 
in  case  of  sickness  has  implied  power  to 
suspend  a  by-law,  providing  for  sick 
benefits  payable  out  of  its  funds,  when- 
ever its  funds  are  depleted.  Faso  v.  La 
Cerdese  Commodore  Vito  La  Mantia  Soc. 
(1916)  93  Misc.  163,  156  N.  Y.  Supp. 
1090.  G.  V.  L 


MASSACHUSETTS     SUPRBMB    JUDI- 
CIAL  COURT. 

BARNET  FREEDMAN 
v. 

HYMAN  BLOOMBERG  et  al. 
(225  Mass.  491,  114  N.  E.  827.) 

Chattel  mortgage  —  leasehold. 

A  mortgage  of  a  leasehold  for  years  is  not 
within  the  statute  providing  for  recording 
mortgages  on  personal  property. 
For  other  cases,  see  Chattel  Mortgages,  111, 

in  Diff.  1-52  N,  S, 

(January  5,  1917.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  the  determination  by 
the  Supreme  Judicial  Court  of  a  question 
arising  upon  appeal  by  defendants  from  a 
decree  in  favor  of  plaintiff,  in  an  action 
brought  (to  enforce  an  assignment  of  a 
lease)  given  to  secure  a  loan  made  by  plain- 
tiff to  defendant  Bloomberg.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  L.  Simpson,  Arthur  P. 
Teele,  and  Ralph  F.  Albert  for  plaintiff. 

Messrs.  J.  J.  Cummlngs  and  Ellsha 
Greenhood  for  defendants. 

De  CovLTCYf  J.,  delivered  the  opinion  of 
the  court: 

The  trial  judge  found  the  following  facts: 
The  defendant  Bloomberg  was  lessee  of  a 
building  in  Brockton  under  a  written  lease 
given  in  1911,  for  a  term  of  five  years,  with 
an  option  to  renew  it  for  five  years  more; 
and  the  lease  was  duly  recorded  with  Ply- 
mouth county  deeds.  In  January,  1916, 
Bloomberg,  who  was  in  possession  of  the 
premises,  and  had  sublet  portions  of  it,  bor- 
rowed $10,000  from  the  plaintiff,  and  as 
security  therefor  gave  to  him  an  assign- 
ment of  the  lease  in  the  usual  form  of  a 
mortgage;    and   this   assignment   or   mort- 

Xote.  —  As  to  what  is  "personal  property" 
within  registration  laws,  see  annotation  fol- 
lowing this  case,  post,  629. 
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gage  was  deposited  with  the  register  of 
deeds  for  Plymouth  county  and  extended 
on  his  records.  It  was  not  recorded  with 
the  city  clerk  of  Brockton  or  of  Boston. 
This  loan  transaction  was  consummated,  so 
far  as  the  plaintiff  is  concerned,  in  good 
faith  and  not  in  fraud  of  Bloomberg*s  cred- 
itors. In  February  or  the  first  part  of 
March,  1916,  the  plaintiff  entered  upon  the 
premises  in  consequence  of  Bloomberg's 
default  under  the  security  agreement,  and 
notified  the  tenants  to  pay  rent  to  him. 

Early  in  March,  1916,  the  defendant  G. 
P.  Crafts  Shoe  Company  a  judgment  credit- 
or of  Bloomberg,  began  the  levy  of  an  exe- 
cution on  his  leasehold  interest;  and  both 
defendants  have  caused,  and  threatened  to 
cause,  the  tenants  not  to  pay  rent  to  the 
plaintiff.  The  contention  of  the  def^daots 
is  that  the  assignment  to  the  plaintiff  is  a 
mortgage  of  personal  property  within  the 
provisions  of  Rev.  Laws,  chap.  198,  §  1; 
and  that  it  is  not  valid  against  the  levying 
creditor  because  it  was  not  recorded  with 
the  city  clerk.  This  presents  the  only  ques- 
tion raised  by  the  appeal.  As  against  the 
defendant  Bloomberg,  the  security  agree- 
ment plainly  is  good. 

Leasehold  estates  may  be  mortgaged  by 
assignment  of  the  term  to  the  mortgagee, 
subject  to  a  proviso  for  reassignment  on 
payment  of  the  money  advanced.  In  view 
of  the  terms  and  provisions  of  the  security 
agreement  in  question,  it  may  be  regarded 
as  a  mortgage  for  the  purposes  of  this  case. 
See  Williams  v.  Bosanquet,  1  Brod.  &,  B. 
238,  129  Kng.  Reprint,  714,  3  J.  B.  Moore, 
500,  21  Revised  Rep.  585;  Bteese  v.  Bange, 
2  E.  D.  Smith,  474.  The  controlling  ques- 
tion is  whether  it  is  a  mortgage  of  "per- 
sonal property"  within  the  meaning  of  Rev. 
Laws,  chap.  198,  §  1.  The  original  of  that 
statute  is  Stat.  1832,  ohap.  157,  which  was 
entitled  "An  Act  to  Prevent  Fraud  in  the 
Transfer  of  Personal  Property."  That  stat- 
ute provided:  "No  mortgage  of  personal 
property,  hereafter  made.  Shall  be  valid 
against  any  other  person  than  the  parties 
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thereto,  unleM  possmsion  of  the  mortgaged 
property  be  deliyered  to,  and  retained  by 
the  mortgagee,  or  unless  the  said  mortgage 
be  recorded,"  etc. 

This  was  re-enacted  as  Rev.  Stat.  chap. 
74,  §  6.  In  Marsh  v.  Woodbury,  1  Met.  436, 
where  it  was  contended  that  a  defeasible 
assignment  of  a  legacy  was  a  mortgage  of 
personal  property  within  the  provisions  of 
this  statute,  it  was  said  by  Shaw,  Ch.  J.: 
"The  court  are  of  opinion  that  the  language 
of  the  statute,  taken  with  the  context  and 
subject-matter,  applies  only  to  goods  and 
chattels  capable  of  delivery,  and  not  to  the 
defeasible  or  conditional  assignment  of  a 
chose  in  action." 

To  the  same  effect  see  McKie  y.  Gregory, 
175  Mass.  505,  56  N.  E.  720;  Nashva  Sav. 
Bank  v.  Abbott,  181  Mass.  531,  02  Am.  St. 
Rep.  430,  68  N.  £.  1058.  We  find  no  change 
in  the  subsequent  re-enactments  of  the 
statute  to  indicate  that  the  legislature  in- 
tended to  embrace  in  the  term  ''personal 
property"  anything  which  cannot  be  de- 
livered to  or  retained  by  the  mortgagee. 
And  this  view  is  reinforced  by  the  pro- 
visions of  §  2,  exempting  a  mortgage  of  a 
ship  or  vessel  and  goods  at  sea  or  abroad. 

The  contention  of  the  defendants  that  at 
common  law  a  term  for  years  is  "personal 
property"  ia  not  accurate.  It  is  true  that 
originally  a  term  for  years  was  regarded 
as  a  chattel  interest  in  real  estate,  and 
that  only  freeholds  Were  included  in  "real- 
ty" as  being  the  only  things  specifically  re- 


coverable in  the  King's  court.  But  those 
interests  in  lands  which  were  reckoned  as 
chattels  were  distinguished  by  the  name  of 
chattels  real,  because  they  concerned  real- 
ty; while  the  name  of  chattels  personal  was 
given  to  movable  goods,  ''because  for  the 
most  part  they  belonged  to  the  person  of  a 
man,  or  else  for  that  they  are  to  be  recov- 
ered by  personal  actions."  See  Williams^ 
Real  Prop.  22d  ed.  pp.  25  et  seq.  It  is  un- 
necessary to  trace  tiie  changes  that  later 
occurred  in  describing  property  as  consist- 
ing of  real  and  personal  estate,  instead  of 
by  the  old  terms,  lands,  tenements,  heredit- 
aments, and  goods  and  chattels ;  or  to  con- 
sider whether  the  legislature  had  these  dis- 
tinctions in  mind.  It  seems  obvious  from 
the  consideration  of  this  and  other  registra- 
tion statutes  at  least,  that  when  providing 
that  chattels  real,  like  leases  of  real  estate, 
should  be  recorded,  it  was  intended  tliat 
they  should  be  recorded  in  the  registry  of 
deeds.  See  Rev.  Laws,  chap.  127,  §  4,  pro- 
viding for  the  recording  of  a  lease  for  more 
than  seven  years.  And  ccHupare  Rev.  Laws, 
chap.  189,  §  1,  and  chap.  167,  §  59. 

Without  deciding  whether  it  was  neces- 
sary for  the  plaintiff  to  record  his  mortgage 
in  the  r^istry  of  deeds,  we  are  of  opinion 
that  it  was  not  a  mortgage  of  personal 
property  within  the  provisions  of  Rev. 
Laws,  chap.  198,  %  1,  and  that  it  is  valid 
against  the  defendants.  It  follows  that  the 
entry  must  be 

Decree  affirmed,  with  cost0. 


Atmotation— What  it  ''penonal  property^'  vrildun  regbtratioii  laws. 


The  general  rale  is  that  statutes  re- 
specting the  recoYcfing  of  histraments  re- 
lating to  ^'personal  property"  apply  only 
to  tangible  things,  which  are  capable  of 
actual,  visible,  or  manual  possession  or 
delivery,  and  not  to  defeasible  or  con- 
tingent sales  or  assignments  or  mort- 
gages of  intangible  things  such  as  choses 
in  action.  It  will  be  observed  that  this 
was  the  position  taken  in  Frebdman"  v. 
Bloohbsro,  ante,  628,  wherein  a  mort- 
gage of  a  leasehold  for  years  was  de- 
clared ndl  to  be  within  a  statute  pro- 
viding for  recording  mortgages  on 
personal  property.  And  this  princi- 
ple was  expressly  laid  down  in  Marsh 
V.  Woodbury  (1840)  1  Met.  (Maas.) 
436,  which  is  set  out  and  quoted  in 
Frbbdkaic  v.  Bloomberg,  in  holding 
that  an  assignment  of  a  legacy  need  not 
be  recorded.  And  Marsh  v.  Woodbury 
(Mass.)  supra,  was  relied  upon  in 
Nashua  Sav.  Bank  v.  Abbott  (1902) 
181  Maas.  531,  92  Am.  St.  Rep. 
430,  63  N.  E.  1058,  as  justifying  in  rul- 
ing that  an  assignment  of  a  stoek-ex- 
L.RJ1.1917C. 


change  seat  need  not  be  recorded,  be* 
cause  the  property  was  not  snsc^tible  of 
delivery.  And  this  was  the  theory 
adopted  in  Lawrence  v.  McKenzie  (1893) 
88  Iowa,  432,  55  N.  W.  505,  wherein  busi- 
ness accounts  were  held  not  to  be  ^'per- 
sonal property''  within  the  meaning  of  a 
statute  requiring  the  recording  of  sales 
or  personal  property  where  possession 
was  retained  by  the  vendor  or  mortga- 
gor. And  again  in  Thomas  v.  Schu- 
macher (1897)  17  App.  Div.  441,  45  N.  Y. 
Supp.  166,  affirmed  on  opinion  below  in 
(1900)  163  N.  Y.  564,  57  N.  E.  1126,  it 
was  held  with  respect  to  an  assignment 
of  a  running  account  that  the  Georgia 
statute  relating  to  the  filing  of  a  ''bill  of 
sale  of  personalty''  referred  only  to 
transfers  of  tangible  personal  proi>erty, 
and  not  to  transfers  of  choses  in  action 
such  as  accounts.  So,  in  Aultman  v.  Mc- 
Connell  (1888)  34  Fed.  724,  it  was  held 
that  a  written  assignment  of  an  insur- 
ance policy  after  loss  need  not  be  record- 
ed as  a  "sale  or  mortgage  of  personal 
property;"  the  court  taking  the  position 
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that,  as  the  statute  was  intended  to  pre- 
vent the  perpetration  of  frauds  to  oome 
within  it,  the  property  must  be  of  a  char- 
acter that  could  be  fairly  said  to  be  in 
the  possession  of  the  vendor  or  mortga- 
gor ;  and  that  here,  since  the  real  thing  in 
dispute  was  a  claim  against  the  insurance 
company,  which  right  to  payment  while 
it  was  property  was  in  the  nature  of  a 
chose  in  action,  intangible,  incapable  of 
manual  delivery  or  actual  physical  pos- 
session, it  was  not  personal  property  of 
the  character  intended  to  be  covered  by 
the  statute.  And  in  Kentucky  it  has 
been  held  that  statutes  requiring  the  re- 
cording of  assignments  of  '^personal  es- 
tate" embrace  neither  choses  in  action 
such  as  a  deed  of  trust  of  bank  assets 
(United  States  Bank  v.  Huth  (1844)  4 
B.  Mon.  (Ey.)  423),  nor  claims  for  debts 
(Newby  V.Hill  (1859)  2  Met.  (Ky.)  630). 
Som«  question  has  also  been  made  as 
to  what  constitutes  personal  as  dis- 
tinguished from  real  property  within  the 
meaning  of  recording?  laws.  Thus,  in 
Claflin  V.  Carpenter  (1842)  4  Met. 
(Mass.)  580,  38  Am.  Dec.  381,  it  was 
held  that  a  mortgage  debt  of  growing 
timber  to  be  cut  and  removed  was  a  con- 
tract for  the  sale  of  personal  property, 
and  not  a  sale  of  an  interest  in  or  con- 
cerning lands,  within  the  Massachusetts 
statute  relating  to  the  recording  of  mort- 
gages, etc.,  of  real  and  personal  property. 
And  the  same  was  held  in  Douglas  v. 
Shumway  (1859)  13  Gray  (Mass.)  498. 
And  in  Jones  v.  Chamberlin  (1871)  5 
Heisk.  (Tenn.)  210,  an  agreement  for  the 
conveyance  of  a  crop  to  be  raised  and 
gathered  was  held  to  be  such  an  agree- 
ment for  the  sale  of  personal  estate  as 
must  be  postered  under  a  statute  re- 
lating to  "all  agreements  and  bonds  for 
the  conveyance  of  real  or  personal  es- 
tate." But,  in  Bent  v.  Hoxie  (1895)  90 
Wis.  625,  64  N.  W.  426,  it  was  held  that 
a  contract  for  the  sale  of  standing  tim- 
ber to  be  cut  and  removed  by  the  vendee, 
with  a  reservation  of  title  pending  pay- 
ment of  the  purchase  price,  was  not,  even 
after  the  cutting  and  removal,  either  a 
conditional  sale  of  personal  property  or 
a  chattel  mortgage  so  as  to  require  reg- 
istration, but  rather  was  a  contract  for 
the  sale  of  an  interest  in  the  lands  with 
a  reservation  of  title  as  security.  The 
same  conclusion  was  reached  in  the  sub- 
sequent case  of  Mississippi  River  Log- 
ging Co,  V.  Miller  (1901)  109  Wis.  77, 
85  N.  W.  193.  Generally  as  to  convey- 
ance of  title  to  standing  timber  without 
title  to  land,  see  L.R.A.  Index  to  Notes, 
§  2  under  the  title  "Timber."     And  es- 

oecially   as   to  whether  a  purchase  of 
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standing  timber  to  be  removed  within  a 
specified  period  of  years  is  a  purchase  of 
realty  or  personalty,  see  annotation  to 
Midyette  v.  Grubbs,  13  L.R.A.(N.S.) 
278. 

A  rather  novel  point  was  made  in  the 
case  of  Mishawaka  Woolen  Mfg.  Co.  v. 
Smith  (1908)  158  Fed.  885,  it  having 
been  held  that  the  words,  "personal  prop- 
erty," as  used  in  a  Wisconsin  statute  pro- 
viding that  "no  contract  for  the  sale  of 
personal  property,  by  the  terms  of  which 
the  title  is  to  remain  in  the  vendor,  and 
the  possession  thereof  in  the  vendee 
until  the  purchase  price  is  paid,  shall  be 
valid  as  against  any  other  person  than 
the  parties"  without  filing,  could  not  be 
construed  to  mean  only  property  sold  to 
be  used  and  not  resold,  the  contention  be- 
ing refuted  that  a  distinction  existed  be- 
tween such  classes  of  property,  and  it 
being  expressly  pointed  out  that  the  stat- 
ute itself  made  no  such  distinction. 

In  some  instances  the  question  under 
consideration  is  practically  controlled  by 
statutory  definitions  of  the  term  "per- 
sonal property."  Illustration  of  a  stat- 
ute of  this  character  is  afforded  bv  State 
Trust  Co.  V.  Casino  (1896)  5  App.  Div. 
381,  39  N.  Y.  Supp.  268,  wherein  a  stat- 
ute which  defined  personal  property  as 
including  chattels,  things  in  action,  and 
all  written  instruments  themselves  and 
everything  except  real  property,  was  held 
to  make  a  lease  for  a  term  of  years  per- 
sonal property  within  the  meaning  of  the 
recording  laws.  G.  J.  C. 


WASHINGTON  SUPRKMS  COURT. 
(In  Banc.)   . 

B.   P.   STURTEVANT  COMPANY,   Respt., 

V. 

FIDELITY    &    DEPOSIT    COMPANY    OF 
MARYLAND,  Appt. 

(92  Wash.  52,  158  Pac.  740.) 

Payment  —  application  —  contract  — 
right  of  surety. 

A  paid  surety  upon  a  contractoV's  bond  in 
not  entitled  to  have  all  payments  by  the 
contractor  from  moneys  received  for  work 
on  the  contract  applied  in  reduction  of  his 
liability  without  claiming  such  application, 

Note. —  For  right  of  surety  upon  con- 
tractor's bond  to  have  payments  made  by 
contractor  applied  to  the  contract,  see  an- 
notation following  this  case,  post,  637. 

Generally  as  to  the  character  of,  and  rules 
governing,  obligations  of  paid  sureties,  see 
note  to  George  A.  Hormel  &  Co.  v.  American 
Bonding  Co.  33  L.R.A.  (N.S.)  513;  and  see 
later  case  Standard  Asphalt  k  Rubber  Co. 
V.  Texas  Bldg.  Co.  ante,  490,  and  footnote. 
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but  a  creditor  receiving  payments  without 
notice  as  to  their  application  or  the  source 
of  the  money  may  apply  them  in  good  faith 
to  claims  arising  out  of  other  contracts 
with  which  the  surety  is  not  connected,  and 
thereby  prevent  their  subsequent  application 
in  relief  of  the  surety. 
Far  other  cases,  see  Payment ,  IV,  m  Dig. 
1-^2  2i.  S. 

(July  7,  1916.) 

APPEAL  by  defendant  from  an  order  of 
the  Superior  Court  for  King  County 
granting  a  motion  for  new  trial  of  an  ac- 
tion brought  to  recover  upon  a  bond  execut- 
ed by  defendant  as  surety,  to  secure  pay- 
ment for  material  furnished  in  the  con- 
struction of  a  heating  plant.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mesera  Trefethen,  Griustead,  &  Laabe 
for  appellant. 

Messrs.  Aust  &  Terhnne,  for  respond- 
ent: 

The  matter  of  granting  a  new  trial  on 
the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence  is  wholly  within  the 
discretion  of  the  trial  court,  and  will  not 
be  reviewed  on  appeal  except  for  manifest 
abuse. 

Bender  v.  Rinker,  21  Wash.  636,  59  Pac. 
604;  Hughes  v.  Dexter  Horton  &  Co.  26 
Wash.  110,  66  Pac.  109;  Best  v.  Seattle,  60 
Wash.  633,  97  Pac.  772;  Holloway  v.  Sav- 
age, 68  Wash.  614,  123  Pac.  1021;  Bank  of 
Commerce  v.  Newberry,  71  Wash.  422,  128 
Pac.  1064;  Independent  Brewing  Co.  v.  Mc- 
Crimmon,  85  Wash.  610,  148  Pac.  787. 

A  debtor  has  the  primary  right  to  direct 
the  application  of  the  money  paid  to  such 
items  as  he  may  choose. 

30  Cyc.  1228:  Frazer  v.  Miller,  7  Wash. 
622,  36  Pac  427;  Hughes  &  Co.  v.  Flint, 
61  Wash.  460,  112  Pac.  633;  Crane  Co.  v. 
United  States  Fidelity  &  G.  Co.  74  Wash. 
91,  132  Pac.  872;  Puget  Sound  State  Bank 
v.  Gallucci,  82  Wash.  445,  144  Pac.  698, 
Ann.  Cas.  1916A,  767;  Crane  Co.  v.  Pacific 
Heat  &  P.  Co.  36  W^ash.  91,  78  Pac.  460; 
Post-Intelligencer  Pub.  Co.  v.  Harris,  11 
Wash.  600,  39  Pac.  965. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  the  B.  F.  Sturtevant  Com- 
pany, seeks  recovery  upon  a  bond  executed 
by  the  defendant,  Fidelity  &  Deposit  Com- 
pany of  Maryland,  as  surety,  to  secure  pay- 
ment of  claims  of  materialmen  furnishing 
material  for  the  construction  of  the  heating 
plant  for  a  school  building  belonging  to 
consolidated  school  district  No.  306  of  Sno- 
homish county.  Trial  was  had  in  the  su- 
perior court  sitting  with  a  jury,  and  re- 
sulted in  a  verdict  in  favor  of  the  defend- 
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ant.  A  motion  for  new  trial  was  made  by 
counsel  for  the  plaintiff  upon  the  grounds, 
among  others:  "First,  insufficiency  of  the 
evidence  to  justify  the  verdict;  second, 
that  said  verdict  is  against  the  weight  of 
the  evidence." 

The  motion  was  granted  by  the  court 
upon  these  grounds.  The  order  entered  by 
the  court  expressly  so  stated.  From  the 
order  granting  the  motion  for  a  new  trial, 
the  defendant  has  appealed. 

The  granting  of  a  motion  for  new  trial 
upon  the  ground  that  the  evidence  is  in- 
sufficient to  support  the  verdict  or  upon 
the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence  is  a  matter  within 
the  discretion  of  the  trial  court,  which  will 
be  reversed  upon  appeal  only  for  the  plain- 
est abuse  of  such  discretion,  and,  when  the 
evidence  is  in  substantial  conflict  upon  a 
controlling  issue  in  the  case,  it  cannot  be 
said  that  there  is  any  abuse  of  discretion 
by  the  trial  court  in  granting  a  new  trial 
upon  either  of  these  grounds.  See  Inde- 
pendent Brewing  Co.  v.  McCrimmon,  85 
Wash.  610,  148  Pac.  787,  and  our  decisions 
there  cited.  Counsel  for  appellant,  as  we 
understand  them,  concede  this  to  be  the 
law,  but  contend  that  there  is  no  conflict 
in  the  evidence  touching  any  controlling 
issue  in  this  case  such  as  would  warrant 
the  jury  finding  other  than  for  appellant, 
as  it  did  find  by  its  verdict.  In  other 
words,  it  is  insisted  that  appellant  is  en- 
titled to  verdict  and  judgment  in  its  favor 
as  a  matter  of  law,  leaving  no  room  for  the 
exercise  of  discretion  by  the  trial  court 
upon  the  question  of  new  trial.  Our  in- 
quiry then  is;  Is  the  evidence  ii^troduced 
in  this  case  in  substantial  conflict  upon  any 
controlling  issue  in  the  case? 

In  May,  1914,  Adams  MofTat  Heating 
Company  entered  into  a  contract  with  con- 
solidated school  district  No.  305  of  Sno- 
homish county,  agreeing  to  furnish  the  ma- 
terial for  and  construct  the  heating  plant 
for  a  school  building  belonging  to  the  dis- 
trict. Thereupon  the  heating  company  exe- 
cuted a  bond  with  appellant,  Fidelity  &  De- 
posit Company  of  Maryland,  as  surety 
thereon,  in  pursuance  of  the  provisions  of 
§  1169,  Rem.  &  Bal.  Code,  relating  t6  se- 
curity for  materialmen  and  others  on  pub- 
lic works.  This  bond  is  conditioned  that 
the  heating  company  "shall  pay  all  labor- 
ers, mechanics,  subcontractors,  and  mater- 
ialmen, and  all  persons  furnishing  pro- 
visions or  supplies  for  the  carrying  on  of 
said  work,  and  all  just  debts,  dues,  and  de- 
mands incurred  in  the  performance  of  said 
work."  This  is,  in  substance,  the  condition 
of  such  bonds  required  by  §  1159,  Rem.  & 
Bal.  Code.  Respondent  furnished  to  the 
heating  company  material  to  be  used  and 
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which  was  used  in  the  construction  of  the 
heating  plant,  and  claims  a  balance  due 
thereon  of  $948,  for  the  recovery  of  which 
it  commenced  this  action  against  appellant 
as  surety  upon  the  bond.  Appellant  admits 
that  there  is  a  balance  due  to  respondent 
for  material  so  furnished  of  $248,  which 
sum  appellant  tendered  and  deposited  in 
court  for  the  benefit  of  respondent.  Appel- 
lant denies  that  any  greater  sum  is  due 
to  respondent  in  so  far  as  its  liability  upon 
the  bond  is  concerned.  The  real  contro- 
versy is  over  the  proper  application  of  a 
payment  of  $700  made  by  the  heating  com- 
pany to  respondent.  When  this  payment 
was  made  the  heating  company  was  in- 
debted to  respondent  upon  another  and  old- 
er account  not  secured  by  this  bond.  This 
payment  was  made  by  the  heating  company 
sending  its  check  to  respondent,  evidently 
through  the  mail.  According  to  the  testi- 
mony introduced  in  respondent's  behalf,  the 
heating  company  gave  no  direction  what- 
ever relative  to  the  application  of  the  $700 
so  paid  by  it  to  respondent.  According  to 
the  testimony  introduced  in  respondent's 
behalf,  it  also  appears  that  the  source  from 
which  the  heating  company  ax^quired  the 
$700  was  unknown  to  respondent,  its  offi- 
cers, and  agents.  We  do  not  say  that  the 
evidence  was  conclusive  in  respondent's 
favor  upon  the  questions  of  the  heating 
company  failing  to  direct  application  of  the 
$700  payment  and  respondent's  knowledge 
of  the  source  from  which  the  heating  com- 
pany acquired  the  $700.  For  present  pur- 
poses it  is  sufficient  for  us  to  state  that 
there  is  testimony  strongly  tending  to  show 
these  faets,  and  which  was  ample  to  sup- 
port findings  to  that  effect.  In  other  words, 
viewing  the  evidence  most  favorably  to  ap- 
pellant's contentions,  it  is  at  least  conflict- 
ing upon  these  questions.  It  is  not  pretend- 
ed that  appellant  at  the  time  of  the  pay- 
ment made  any  claim  of  its  right  as  surety 
to  have  the  $700  applied  upon  the  debt  due 
respondent  which  was  secured  by  the  bond. 
Upon  receipt  of  the  $700  respondent  im- 
mediately applied  the  same  upon  the  older 
debt  owing  to  it  by  the  heating  company, 
and .  immediately  so  notified  that  company 
by  letter.  The  evidence  introduced  in  ap- 
pellant's behalf  shows  that  this  $700  was 
acquired  by  the  heating  company  from  the 
school  district  in  part  payment  for  the  con- 
struction of  the  heating  plant;  so  that,  as 
insisted  by  counsel  for  appellant,  respond- 
ent was  receiving  money  which  appellant 
was  entitled  to  have  applied  in  payment  of 
debts  secured  by  the  bond,  respondent's 
claim  for  material  furnished  to  the  heating 
company  being  one  of  such  debts.  We  may 
concede  for  present  purposes  that  the  evi- 
dence conclusively  shows  that  the  $700  paid 
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by  the  heating  company  to  respondent  was 
acquired  by  the  heating  company  from  the 
school  district  as  a  payment  upon  the  con- 
struction of  the  heating  plant. 

Counsel  for  appellant  proceed  upon  the 
theory  that  its  equity  in  the  funds  payable 
from  the  school  district  to  the  heating  com- 
pany upon  its  contract  is  such  as  to  entitle 
appellant,  as  surety  upon  the  bond,  to  have 
all  such  funds  as  can  be  traced  into  the 
hands  of  respondent  as  payments  to  it  by 
the  heating  company  applied  upon  debts 
due  from  the  heating  company  to  respond- 
ent for  the  furnishing  of  material  for  the 
construction  of  the  heating  plant,  regard- 
less of  the  application  of  such  pa3rments  by 
the  heating  company  or  respondent  as  be- 
tween themselves,  and  regardless  of  want  of 
knowledge  on  the  part  of  respondent  as  to 
the  source  from  which  the  heating  company 
acquired  the  money  which  it  paid  to  respond- 
ent. As  we  proceed  we  shall  regard  our  prob- 
lem as  being  reduced  to  this :  Assuming  that 
the  $700  was  paid  by  the  heating  company 
to  respondent  without  any  direction  as  to 
its  application,  and  that  it  was  thereupon 
applied  in  good  faith  by  respondent  upon 
an  older  unsecured  debt  due  to  it  from  the 
heating  company,  and  that  respondent  had 
then  no  knowledge  as  to  the  source  from 
which  the  heating  company  acquired  the 
$700,  is  the  equity  of  appellant  as  surety 
upon  the  bond  such  as  to  entitle  it  to  there- 
after have  the  payment  applied  upon  the 
debt  due  from  the  heating  company  to  re- 
spondent which  the  bond  was  given  to  se- 
cure, and  which  is  here  sued  upon?  The 
evidence  being  sufficient  to  support  these 
assumptions  of  fact,  the  trial  court  did  not 
abuse  its  discretion  in  granting  a  new  trial 
if  they,  as  a  matter  of  law,  entitle  respond- 
ent to  have  its  application  of  the  payment 
of  the  $700  remain  undisturbed. 

It  is  elementary  law  that  "a  creditor 
may  apply  a  payment  voluntarily  made  by 
the  debtor  without  any  specific  appropria- 
tion, where  there  are  two  or  more  debts,  to 
whichever  debt  he  pleases."  30  Cyc.  1233; 
Frazer  v.  Miller,  7  Wash.  521,  35  Pac.  427 ; 
Post-Intelligencer  Pub.  Co.  v.  Harris,  11 
Wash.  500,  39  Pac.  965;  Crane  Co.  v. 
United  States  Fidelity  &  G.  Co.  74  Wash. 
91,  95,  132  Pac.  872. 

The  rule  is  not  without  its  exceptions; 
one  of  which  is  stated  in  the  text  of  30  C^'c 
1237,  as  follows:  "Another  exception  to 
the  rule  that  the  creditor  has  the  right 
to  apply  the  payment  obtains  when  the 
money  with  which  the  payment  is  made  is 
known  to  the  creditor  to  have  been  derived 
from  a  particular  source  or  fund,  in  which 
case  he  cannot,  without  the  consent  of  the 
debtor,  apply  it  otherwise  than  to  the  ex- 
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oneratian  of  the  source  or  fund  froni  which 
it  wae  derived," 

ThiS)  however,  seems  to  recognize  that 
want  of  knowledge  of  the  source  of  the 
money  on  the  part  of  the  creditor  receiving 
it  renders  this  exception  as  not  restricting 
the  right  of  such  creditor  to  make  his  elec- 
tion as  to  the  deht  upon  which  he  will 
apply  the  payment.  We  think  as  we  pro- 
ceed it  will  be  found  that  the  weight  of 
authority  supports  the  view  that  such  want 
of  knowledge  also  secures  to  the  creditor, 
even  as  against  the  claims  of  sureties,  the 
right  to  have  his  application  of  the  pay- 
ment which  he  has  made,  in  the  absence  of 
such  knowledge  and  in  good  faith,  remain 
undisturbed.  But,  before  noticing  the  au- 
thorities holding  to  this  view,  let  us  review 
our  own  decisions  touching  the  question  of 
the  right  of  a  surety  to  invoke  its  equity 
In  a  given  fund  after  the  application  of  a 
payment  made  therefrom  as  between  the 
original  debtor  and  creditor,  having  in  view 
respondent's  want  of  knowledge  of  the 
source  of  this  money  and  its  application 
in  good  faith  to  the  older  imsecured  debt. 

In  Crane  Co.  v.  Pacific  Heat  ^  P.  Co. 
36  Wash.  95,  78  Pac.  460,  recovery  was 
sought  against  the  surety  upon  a  bond  like 
that  here  involved.  The  surety  pleaded  as 
an  affirmative  defense  against  the  claim  of 
the  plaintiff,  a  materialman,  that  payments 
were  made  to  the  plaintiff  by  the  contractor 
vrith  money  received  in  part  payment  upon 
the  contract,  of  which  fact  the  plaintiff  had 
knowledge,  and  that  it  was  so  received  and 
applied  with  intent  on  the  part  of  the  plain- 
tiff to  defraud  the  surety.  These  facts  were 
held  to  state  a  good  defense!,  and  demurrer 
thereto  was  overruled.  The  court  held,  in 
substance,  that  under  such  elrcumstances 
the  surety  was  entitled  to  have  the  payment 
applied  upon  the  debt  secured  by  the  bond 
upon  which  it  was  surety,  though  the  sure- 
ty did  not  claim  its  right  to  have  applica- 
tion of  payment  so  made  until  after  the 
plaintiff  had  actually  made  the  application 
to  another  debt.  The  court  discussed  the 
equities  of  sureties  touching  their  right 
to  application  of  payments  made  by  their 
principles  from  funds  in  which  they  have 
equities.  It  seems  that  the  right  of  the 
surety  in  so  far  aa  it  might  be  affected  by 
want  of  knowledge  of  the  plaintiff  as  to  the 
source  from  which  the  money  was  derived 
was  not  specifically  noticed.  We  think, 
however,  that  decision  is  not  opposed  to  the 
view  that  such  want  of  knowledge  is  of  con- 
trolling force  in  support  of  the  right  of 
the  creditor  to  have  the  application  so  law- 
fully made  by  him  remain  undisturbed. 
The  discussion  in  that  decision  seems  to 
have  reference  only  to  the  abstract  proposi- 
tion of  the  surety's  right  to  have  the  appli- 1 
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cation  of  the  payment  made  in  its  interest. 
The  court  seems  to  have  given  no  thought  to 
the  manner  or  time  of  the  exercise  or  claim 
of  that  right  by  the  surety.  The  question 
here  is  not  what  appellant's  rights  as  sure- 
ty were  at  the  time  of  the  payment  from 
the  heating  company  to  respondent,  but 
whether  its  rights  as  then  existing  were 
lost  or  waived  by  its  and  its  principal's 
failure  to  at  that  time  direct  application 
of  the  $700,  in  view  of  respondent's  want 
of  knowledge  of  its  source. 

In  Bowles  Co,  v.  Clark,  59  Wash.  336,  31 
L.R.A.(N.S.)  613,  109  Pac.  812,  it  was  held 
that  the  receiver  of  the  money  was  bound 
to  apply  it  in  the  interest  of  a  third  party 
from  whom  it  M^as  acquired  by  the  one  pay- 
ing it.  This  holding  was  manifestly  rested 
upon  the  fact  that  the  circumstances  were 
such  as  to  require  the  creditor  to  take  no- 
tice of  the  source  of  the  money. 

In  Hughes  &  Co.  v.  Flint,  61  Wash.  460, 
112  Pac.  633,  we  have  a  situation  where 
the  circumstances  were  held  to  be  such  as 
to  show  .that  the  creditor  had  notice  -of  the 
source  of  the  money  with  which  his  debtor 
was  paying  him.  It  was  held,  manifestly 
because  of  that  fact,  that  the  creditor  must 
apply  the  money  on  the  debt  which  the  one 
furnishing  the  money  to  the  debtor  had  an 
equitable  right  to  have  discharged  with  the 
money.  These  Bowles  and  Hughes  decisions 
mean  simply  that  the  one  furnishing  the 
money,  or  having  an  equity  therein,  is  en- 
titled to  have  the  money  applied  upon  the 
debt  he  is  liable  for.  As  to  him  there  is 
only  one  debt,  so  there  is  no  necessity  of 
his  'directing  application  of  the  payment 
when  the  creditor  knows  that  he  has  fur- 
nished the  money,  or  has  an  equity  therein. 

In  Crane  Co.  v.  United  States  Fidelity  & 
Q.  Co.  74  Wash.  91,  132  Pac.  872,  the  ques- 
tion of  the  creditor's  knowledge  of  the 
source  of  the  money  which  he  applied  upon 
an  unsecured  debt  was  apparently  not  in- 
volved. Neither  does  it  appear  from  the 
opinion  as  to  what  equity,  if  any,  the  de- 
fendants had  in  the  particular  funds  with 
which  the  payment  was  made. 

Alter  payment  has  been  lawfully  applied 
upon  a  debt,  either  in  pursuance  of  direc- 
tion by  the  debtor,  or  applied  by  the  credi- 
tor at  his  own  election  in  the  absence  of 
such  direction  by  the  debtor,  such  applica- 
tion of  payment  cannot  be  changed  to  an- 
other debt  without  the  mutual  consent  of 
thfi  creditor  and  debtor.  30  Cyc.  1239.  The 
law  regards  the  rights  of  the  parties  as 
becoming  fixed  at  the  time  the  application 
is  so  lawfully  made  in  so  far  as  the  origi- 
nal debtor  and  creditor  alone  are  concerned. 
So,  il  we  were  not  confronted  with  the 
claims  of  appellant  as  surety  in  this  case, 
it  is  plain  that,  according  to  the  evidence 
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introduced  in  respondent's  behalf,  it  cannot 
be  required  to  yield  its  rights  acquired  by 
the  application  of  the  $700  to  the  older 
unsecured  debt  owing  to  it  by  the  heating 
company.  While  the  decisions  recognize 
the  right  of  a  surety  to  have  a  payment 
made  from  funds  in  which  it  has  an  equity 
applied  to  the  debt  for  which  it  is  surety, 
we  believe  the  great  weight  of  authority 
qualifies  the  surety's  rights  in  this  regard 
to  the  extent  of  confining  the  exercise  or 
claim  of  such  right  to  the  time  of  the  mak- 
ing of  the  payment,  as  the  right  of  the 
original  debtor  is  so  confined,  where  the 
creditor  receives  the  payment  from  his  debt- 
or without  knowledge  of  the  source  of  the 
money  or  of  the  surety's  equity  therein,  and 
in  good  faith  exercises  his  right  of  apply- 
ing the  payment  to  any  one  of  the  debts 
owing  to  him  by  the  one  making  the  pay- 
ment. 

In  Colerain  ▼.  Bell,  9  Met.  499,  there  was 
involved  the  claims  of  sureties  upon  a  tax 
collector's  bond,  it  appears  that  the  col- 
lector was  in  arrears  and  owed  the  town 
money  collected  by  him  for  the  year  previ- 
ous to  that  during  which  the  sureties  be- 
came liable  as  such  upon  his  bond.  The 
collector  applied  in  part  liquidation  of  his 
arrears  for  the  previous  year  moneys  col- 
lected by  him  during  the  year  covered  by 
the  bond  in  question.  Neither  the  town  nor 
its  officers,  other  than  the  collector,  had 
knowledge  of  the  source  of  the  money  so 
applied.  Disposing  of  the  contention  of 
the  sureties  that  they  were  entitled  to  have 
the  money  so  applied  credited  upon  the  in- 
debtedness of  the  collector  covered  by  their 
bond,  Justice  Dewey,  speaking  for  the  court 
said:  'The  only  remaining  question  is  as 
to  the  deduction  claimed  on  account  of  cer- 
tain sums  received  by  the  collector  on  the 
taxes  for  the  year  1841,  and  applied  by 
him  in  payment  of  arrearages  due  from  him 
on  the  tax  bill  of  the  previous  year.  It  is 
to  be  remarked  that  the  case  stated  is  not 
one  of  a  fraudulent  appropriation  by  the 
payee,  in  derogation  of  the  rights  of  sure- 
ties. The  case  discloses  no  knowledge  on 
the  part  of  the  town  of  the  source  whence 
the  money  was  derived  which  was  applied 
in  part  payment  of  the  taxes  of  1840. 
Neither  is  it  a  case  of  misapplication  of 
any  specific  funds  which  the  collector  was 
bound  to  pay  to  the  treasurer  of  the  town. 
The  specific  money  received  by  a  collector 
in  the  collection  of  taxes  is  his  money,  and 
not  that  of  the  town.  Such  being  the  case, 
and  the  pa3rment  thereof  being  received  by 
the  town  on  account  of  arrearages  of  taxe.^ 
of  1840,  it  cannot  be  said  to  be  such  a  mis- 
application of  payment  that  it  should  be 
withdrawn  from  its  original  application  and 
applied  to  the  taxes  of  1841. 
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In  that  case  it  seems  that  the  collector 
directed  application  of  the  payment  in 
satisfaction  of  his  arrears  of  the  previous 
year.  That,  however,  did  not  any  more 
effectually  make  the  application  than  did 
respondent's  election  in  this  case,  if  the  evi- 
dence introduced  in  its  behalf  be  true.  It 
is  also  of  interest  to  note  that  that  decision 
was  rendered  upon  the  tlieory  that  the 
money  paid  by  the  tax  collector  was  his 
money,  notwithstanding  it  was  money  he 
had  collected  from  the  taxpayers.  This  was 
the  theory  as  to  the  title  to  such  money 
somewhat  prevalent  in  earlier  days,  though 
it  would  not  be  considered  the  correct 
theory  in  this  state  at  this  time.  The  de- 
cision, therefore,  is  particularly  in  point 
in  view  of  the  fact  that  it  deals  with  the 
parties  simply  as  debtor  and  creditor;  with 
the  sureties  liable  for  one  of  the  debts  ow- 
ing by  the  debtor  to  the  creditor,  and  bar- 
ing an  equity  in  the  funds  with  which  the 
payment  was  made  entitling  them  to  direct 
payment  in  their  interest  at  the  time  of  the 
making  of  the  payment,  but  not  thereafter, 
in  view  of  the  creditor's  want  of  knowledge 
of  the  source  of  the  funds. 

In  Chapman  v.  Com.  25  Gratt.  721,  there 
was  involved  the  application  of  payments 
made  by  a  sheriff  to  his  county  on  account 
of  public  moneys  collected  by  him;  the 
county  auditor  making  the  application  to 
arrears  of  the  sheriff  not  covered  by  the 
bond  in  question,  evidently  because  of  the 
failure  of  the  sheriff  to  direct  the  applica- 
tion. The  sureties  upon  the  sheriff's  bond 
covering  the  year  in  which  the  sheriff  col- 
lected the  money  so  applied  claimed  that 
the  application  was  wrongfully  made  in 
view  of  their  equity  in  the  money.  The 
question  was  learnedly  reviewed  at  great 
length  in  that  case  in  the  light  of  what 
seems  to  be  about  all  of  the  authorities 
then  existing.  The  court  held  that  the  sure- 
ties were  liable,  and  not  entitled  to  have 
their  liability  reduced  by  changing  the  ap- 
plication which  had  been  made  by  the  au- 
ditor upon  the  sherifTs  arrears  of  previous 
years,  in  view  of  want  of  knowledge  on  the 
part  of  the  county  and  its  ofHoers  of  the 
source  of  the  funds  with  which  the  sheriff 
made  the  payment.  Judge  Moncure,  speak- 
ing for  the  court,  commencing  at  page  748 
of  25  Gratt.  observed:  ''The  auditor  must, 
of  course,  act  in  good  faith.  He  cannot 
legally  apply  to  the  benefit  of  A  money 
which  he  knows  ought  to  be  applied  to  the 
benefit  of  B.  If  a  sheriff  receive  money  for 
which  his  surety  B  is  liable,  he  ought  to 
apply  it  to  the  discharge  of  such  liability, 
and  not  to  the  discharge  of  a  liability  of 
A  on  his  account.  Such  a  misapplication 
would  be  a  fraud  on  the  rights  of  B;  and, 
if   the   auditor   received    the   money   with 


STURTEVANT  CO.  v.  FIDKLITY  &  D.  CO. 


635 


knowledge  of  the  fraud,  he  would  be  a  par- 
ticeps  criminis..  But,  if  the  auditor  have 
no  such  Knowledge,  he  can  incur  no  such 
liability,  and  the  application  of  the  pay- 
ment thus  made  by  him  in  good  faith  is 
legal  and  valid,  even  though  the  money  so 
paid  ought  to  have  been  differently  applied 
by  the  sheriff.  It  is  the  duty  of  the  audi- 
tor to  collect  every  debt  due  to  the  public 
by  the  sheriff.  If  the  latter  offer  to  pay 
such  a  debt  to  the  former,  and  the  former 
does  not  know,  and  has  no  reason  to  be- 
lieve, that  the  money  with  which  such  pay* 
ment  is  offered  to  be  made  is  money  which 
the  sheriff  has  no  right  so  to  apply,  it  is 
the  duty  of  the  auditor  to  receive  the 
money.  It  does  not  follow  that  the  sheriff 
who  is  indebted  to  the  commonwealth,  on 
account  of  two  successive  bonds,  can  legal- 
ly be  in  possession  of  and  entitled  to  no 
money  which  he  did  not  receive  under  his 
last  bond.  He  may  have  ample  private  re- 
sources. There  may  be  money  due  to  him 
under  his  old  bond,  on  account  of  which 
he  may  have  made  collections  after  giving 
the  new  bond,  as,  indeed,  is  very  often  the 
case.  Suppose  a  private  creditor  of  a 
sheriff  bona  fide  receive  of  the  latter  in 
payment  of  the  debt  money  derived  by  the 
latter  from  the  collection  of  taxes,  not 
knowing  that  the  money  was  so  derived; 
would  not  the  act  be  legal  and  valid  on  the 
part  of  the  creditor?  Why  is  not  the  effect 
the  same  when  the  creditor  is  the  common- 
wealth? Is  there  any  reason  applying  to 
the  former  which  does  not  apply  to  the  lat- 
ter case?  Is  there  not  a  special  reason  why 
the  commonwealth  and  her  auditor  of  pub- 
lic accounts  should  not  be  embarrassed  with 
perplexing  inquiries  in  regard  to  relative 
and  conflicting  rights  of  different  sets  of 
sureties  of  the  same  public  debtor  who  may 
offer  to  make  a  payment  on  account  of  the 
debt?  Does  justice  to  the  sureties  require 
that  they  should  be  thus  taken  care  of  at 
the  expense  of  so  much  public  inconven- 
ience? They  voluntarily  became  sureties, 
knowing  the  nature  of  their  undertaking. 
They  trusted  their  principal,  and  enabled 
him  to  get  the  public  money  in  his  hands. 
Why  cannot  they  watch  over  hiin,  and  take 
care  that  he  applies  it  properly?  Certainly 
their  principal,  in  whom  they  trusted,  and 
whom  they  accredited,  has  it  in  his  power 
to  protect  them  at  least  against  a  misappli- 
cation of  any  payment  he  may  make  of 
money  collected  by  him,  for  he  may  direct 
and  control  the  application  at  the  time  of 
the  payment." 

In  Grafton  v.  Reed,  34  W.  Va.  172,  12 
S.  E.  767,  we  have  another  case  involving 
the  rights  of  sureties  upon  a  tax  collector's 
bond  where  moneys  paid  by  him  to  the  town 
of  Grafton  were  received  without  knowledge 
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of  the  town  or  its  officers  of  the  source  of 
such  moneys,  and  applied  upon  an  obliga- 
tion of  the  collector  to  the  town  to  the  det- 
riment, as  it  was  claimed,  of  his  sureties. 
Judge  English,  speaking  for  the  court,  said: 

"Neither  defendant  Reed  nor  either  of 
the  sureties  appears  to, have  given  any  di- 
rection for  the  application  of  said  credit, 
and,  in  the  absence  of  such  direction,  the 
plaintiff  had  the  right  to  apply  such  credit 
to  either  of  said  debts  according  to  his 
pleasure,  unless  it  was  cognizant  of  the 
fact  that  said  credit  was  obtained  with 
money  collected  by  said  Reed  from  taxes, 
etc.,  for  the  year  1879.  See  Chapman  v. 
Com.  supra.  In  that  case  it  is  held  that, 
*if  the  debts  be  due  by  a  collector  or  re- 
ceiver of  public  money  under  bonds  with 
different  sets  of  sureties,  then  the  law  will 
so  apply  the  payments,  if  possible,  as  that 
the  money  collected  under  one  bond  shall 
be  applied  to  the  relief  of  the  sureties  in 
that  bond;  and  the  creditors  in  such  case, 
if  he  be  informed  as  to  the  souroe  from 
which  the  money  with  which  a  payment 
may  have  been  made  was  derived,  cannot 
apply  it  otherwise,  even  with  the  consent 
or  by  the  direction  of  the  principal  debtor.' 
The  sureties  of  said  Reed,  however,  in  the 
bond  executed  by  him  on  the  16th  day  of 
October,  1879,  could  not  be  heard  to  object 
to  the  application  of  said  receipts  and 
vouchers  presented  by  said  Reed  to  the  ex- 
tinguishment of  said  balance  of  $1,088.90 
due  in  the  year  1877,  unless  they  had  satis- 
factorily shown  that  the  money  with  which 
said  receipts  and  vouchers  were  procured 
was  money  collected  on  tax  tickets,  licenses, 
etc.,  which  went  into  his  hands  for  the  year 
1879,  or  that  the  plaintiff  was  informed  as 
to  the  source  from  which  the  money  was 
derived  with  which  said  vouchers  were  ob- 
tained, and  that  it  was  obtained  from  taxes, 
licenses,  etc.,  in  his  hands  for  collection  for 
the  year  1879,  neither  of  which  facts  ap- 
pears to  have  been  proven  by  the  defend- 
ants." 

In  People  use  of  Hirth  v.  Powers,  108 
Mioh.  339,  66  N.  W.  216,  there  was  involved 
the  rights  of  sureties  upon  a  bond  in  sub- 
stance the  same  as  that  here  involved.  It 
was  held  that  the  liability  of  the  sure- 
ties was  not  affected  by  the  fact  that  the 
contractor  paid  to  the  materialmen,  Hirth 
&  Son,  money  received  upon  the  contract, 
which  money  was  in  turn  applied  by  the 
materialmen  in  payment  of  another  indebt- 
edness due  them  from  the  contractor.  Jus- 
tice Hooker,  speaking  for  the  court,  made 
the  following  observations:  "This  bond 
did  not,  in  terms,  provide  that  the  con- 
tractor should  apply  his  earnings  to  pay 
the  laborers  or  materialmen,  and  the  stat- 
ute does  not  provide  for  such  a  bond.     It 
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undertook  that  the  contractor  should  per- 
form his  personal  obligations  in  his  own 
way.  It  contemplated  that  he  would  re- 
ceive and  disburse  his  money  as  should  suit 
his  convenience.  This  contention  depends 
upon  an  alleged  equity  that  the  money 
earned  shall  be  applied  only  upon  the  ac- 
count for  materials  furnished  for  the  par- 
ticular job.  It  is  not  supported  by  the 
letter  of  the  bond  or  statute,  and  we  think 
it  is  not  supported  by  authority." 

Our  former  decisions  would  hardly  per- 
mit us  to  go  to  the  extent  suggested  by 
this  language  in  order  to  uphold  the  con- 
tentions of  respondent;  since  it  seems  to 
give  to  the  creditor  the  right  of  election  as 
to  his  application  of  the  payment,  regard- 
less of  his  knowledge  of  the  source  of  the 
money.  This  Michigan  decision,  however, 
does  support  respondent's  contentions. 

In  Thacker  v.  BuUook  Lumber  Co.  140 
Ky,  463,  131  S.  W.  271,  Judge  Hobson, 
speaking  for  the  court,  said:  "In  order  to 
deprive  the  creditor  of  the  right  to  apply 
a  payment  where  the  debtor  does  not  direct 
the  application,  it  must  appear  that  the 
money  of  the  innocent  third  party  can  be 
traced  through  the  debtor  to  the  creditor, 
and  the  creditor  must  know  that  he  is  re- 
ceiving the  third  person's  money,  or  there 
must  be  facts  sufficient  to  put  him  on  no- 
tice. The  equity  of  a  third  person  cannot 
affect  the  creditor  when  it  is  imknown  to 
him  and  he  acts  innocently." 

As  opposed  to  the  doctrine  of  these  de- 
cisions, oounsel  for  appellant  call  our  at-' 
tention  to  and  rely  particularly  upon  the 
decision  of  Judge  Cushman  of  our  Federal 
court  in  Columbia  Digger  Co.  v.  Rector  (D. 
C.)  216  Fed.  618,  628,  wherein  it  seems  to 
be  held  that,  so  far  as  its  liability  is  con- 
cerned, the  surety  is  entitled  to  have  moneys 
in  which  it  has  an  equity  of  the  same  na- 
ture as  that  of  the  surety  here  involved 
applied  upon  the  debt  for  which  it  stands 
as  surety,  regardless  of  want  of  knowledge 
as  to  the  source  of  the  money  on  the  part 
of  the  materialman  and  his  good  faith  in 
applying  it  in  satisfaction  of  another  debt. 
The  oAly  decision  therein  cited  which  seems 
to  be  regarded  by  the  court  as  directly  in 
point  upon  this  exact  question  is  that  of 
First  Nat  Bank  v.  National  Surety  Co.  66 
L.R.A.  777,  64  C.  C.  A.  601,  608,  130  Fed. 
401,  from  which  the  following  is  quoted: 
"Neither  does  the  fact  that  the  official  re- 
ceiving the  payment  was  aware  of  the 
source  of  the  money  seem  to  have  been  re- 
garded as  material." 

This  language,  standing  alone,  may  seem 
to  lend  support  to  the  conclusion  reached 
by  the  learned  Federal  judge,  but  upon  an 
ezaminatlofi  of  the  decision  in  which  we 
find  this  quotation  we  are  unable  to  see 
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that  the  announcement  was  made  with  the 
view  of  expounding  the  law  upon  this  exact 
question  with  any  degree  of  certainty.  In- 
deed, the  question  does  not  seem  to  be  in- 
volved in  that  case.  Following  the  lan- 
guage above  quoted  we  read:  "State  use 
of  Buchanan  County  v.  Smith,  26  Mo.  226, 
72  Am.  Dec.  204,  has  also  been  cited  by 
counsel  for  the  bank  as  an  authority  sup- 
porting the  general  right  of  an  official  debt- 
or to  supply  his  payments  on  any  one  of 
two  or  more  liabilities.  But  the  Missouri 
court  ruled  that,  if  the  treasurer  receiving 
the  payment  knew  that  the  money  arose 
from  current  collections,  the  state  would 
not  be  permitted  to  so  apply  it  as  to  do  a 
wrong  to  the  security  upon  the  current 
bond.  Til  is  would  seem  to  be  a  qualification 
commending  itself  to  the  conscience  of  a 
court  by  reason  of  principles  of  common 
honesty.  But  in  the  case  at  bar  neithei 
the  debtor  nor  the  creditor  has  made  any 
appropriation,  and  the  deposits  made  were 
of  the  money  of  the  debtor,  and  unaffected 
by  any  equitable  charge  iu  favor  of  either 
set  of  sureties,  or  the  bank  as  the  debtor.'* 

Apparently  that  was  a  case  where  tlie 
application  was  to  be  made  by  the  law, 
since  neither  tlie  debtor  nor  the  creditor 
made  any  application  of  the  payment. 
Judge  Cushman's  decision  was  reviewed  by 
Judges  Gilbert,  Ross,  and  Rudkin  in  the 
circuit  court  of  appeals,  and  affirAied; 
Judge  Rudkin  dissenting,  142  C.  C.  A. 
304,  227  Fed.  780.  We  are  constrained  to 
view  Judge  Rudkin 's  dissenting  opinion  as 
the  correct  interpretation  of  our  former 
decisions,  in  so  far  as  the  question  of  knowl- 
edge of  the  source  of  the  fund  on  the  part 
of  the  creditor  receiving  payment  therefrom 
is  concerned. 

It  is  worthy  of  note  that,  while  appel- 
lant as  surety  had  in  a  sense  an  equity  in 
the  money  with  which  the  heating  company 
paid  respondent,  yet  it  is  not  true  that  the 
heating  company  unqualifiedly  held  this 
money  in  trust.  Tlie  conditions  of  the  bond 
upon  which  appellant  is  surety  do  not  re« 
quire  the  heating  company  to  pay  the  debts 
secured  by  the  bond  with  money  which  it 
is  to  receive  from  the  school  district.  Tliis 
is  plain  from  the  above-quoted  conditions 
of  the  bond.  Nor  is  there  anything  in  its 
contract  with  the  school  district  nor  the 
statute  requiring  the  heating  company  to 
pay  its  debts  with  that  particular  money. 
We  are  unable  to  see  that  the  rights  of  the 
surety  company  are  materially  different 
from  those  of  the  contractor  touching  the 
application  of  the  payment  of  tliis  money. 
If  the  testimony  introduced  in  behalf  of 
respondent  is  true,  then  it  becomes  more  a 
question  of  the  manner  and  time  of  exercis* 
ing  the  right  now  claimed  by  appellant  at 
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surety  than  of  the  existence  of  the  right  at 
the  time  the  payment  was  made.  It  did  no 
more  towards  having  the  application  of  the 
payment  made  in  its  isterest  than  did  the 
heating  company,  respondent's  original 
debtor.  We  may  assume  that,  if  respondent 
had  been  informed  as  to  the  source  of  the 
money,  it  would  have  been  unnecessary  for 
appellant  as  surety  to  direct  its  payment 
in  order  to  have  the  beneUt  thereof,  and 
thus  lessen  its  liability  upon  the  bond. 
This  seems  to  be  true  because  of  the  fact 
that  as  between  appellant  as  surety  and 
respondent  there  was  only  one  debt.  But, 
if  respondent  was,  in  fact,  not  informed  as 
to  the  source  of  the  money,  and  acted  in 
good  fsith  in  applying  it  to  another  and 
older  debt  due  from  the  heating  company, 
it  was  acting  within  its  le^al  rights,  which 
then  became  fixed  both  as  against  the  heat- 
ing company  and  appellant. 

If  it  be  suggested  that  appellant  as  sure- 
ty, because  of  its  want  of  knowledge  of  the 
receipt  of  the  money  by  the  heating  com- 
pany from  the  school  district  and  the  pay- 
ment thereof  to  respondent,  was  deprived 
of  the  opportunity  of  directing  its  applica- 
tion, the  answer  is  found  in  the  fact  that 
its  principal,  th^  heatiag  company,  was  the 
one  making  the  payment,  and  the  one  who 
the  conditions  of  iike  bond  by  their  express 
terms  contemplated  should  make  the  pay^ 
ment,  and  without  «ny  requirement  that  it 
be  made  from  any  particular  funds.  The 
fact  that  the  heating  company  might  not 
pay  its  debts,  or  might  use  the  money  it 
received  from  the  school  district  upon  its 
contract  other  than  by  paying  its  debts  se- 
cured by  the  bond»  was  one  of  the  very 
hazards  that  appellant  as  surety  assumed, 
and  was  paid  for  when  it  executed  the  bond. 
The  decisions  from  Massachusetts,  Virginia, 
West  Virginia,  and  Michigan,  above  noticed, 
all  deal  with  the  rights  of  private  sureties 
beooming  such  evidently  without  compensa- 
tion. Manifestly  the  doctrine  of  those 
courts  argues  even  more  strongly  against 
appellant's  contention  in  view  of  the  fact 
that  it  is  a  paid  surety. 

Counsel  for  respondent  call  our  attention 
to  and  rely  upon  our  decision  in  Puget 
Sound  State  Bank  v.  Gallucci,  82  Wash. 
446,  457,  144  Pac.  698,  Ann.  Cas.  1916A, 
767,  where  our  holding  seems  to  be,  in  effect, 
that  a  creditor  of  a  contractor,  the  debt 
being  one  incurred  in  the  performance  of 
his  work  and  secured  by  a  bond  of  this 
nature,  may  apply  money  paid  to  it  by  the 


contractor  to  a  debt  other  than  the  one 
secured  by  the  bond,  even  though  sueh 
creditor  knows  that  l^e  money  paid  to  it 
came  to  the  contractor  in  part  payment 
of  his  contract.  The  writer  of  this  opinion, 
being  the  writer  of  that  one,  feels  free  to 
criticize  this  holding  in  so  far  as  that  de- 
cision is  susceptible  of  such  interpretation. 
That  case  involved  other  important  issues 
which  were  argued  by  counsel  and  examined 
by  the  court  at  great  length,  and  which 
almost  wholly  absorbed  the  attention  of 
both  counsel  and  the  court.  The  question 
of  the  proper  application  of  the  credit  there 
involved  seems  to  have  been  almost  lost 
sight  of.  It  was  presented  to  us  with  but 
little  argument  and  without  citation  of  our 
own  or  other  decisions,  and  we  disponed 
of  it  in  an  equally  summary  manner.  In- 
deed, the  knowledge  on  the  part  of  the 
creditor  as  to  the  source  of  the  money  was 
not  considered  as  a  factor  touching  the  right 
of  the  creditor  to  make  application  of  the 
payment.  We  are  now  of  the  opinion,  in 
view  of  these  facts  and  in  the  light  of  the 
authorities  we  have  here  reviewed,  that 
our  holding  in  the  Qallucci  Case  should  not 
now  be  regarded  as  establishing  a  rule 
of  law  permitting  a  creditor  with  knowledge 
of  the  source  of  money  like  that  here  in- 
volved to  apply  such  money  to  a  debt  other 
than  that  secured  by  the  bond,  while  such 
debt  secured  by  the  bond  remains  unsatis- 
fied. We  therefore  reach  our  conclusion 
here,  independent  of  the  Gallucci  decision, 
and  recognize  the  error  of  that  decision  in 
so  far  as  it  failed  to  recognize  the  doctrine 
of  our  former  decisions  in  the  light  of  the 
creditor's  knowledge  there  involved. 

We  are  of  the  opinion  that  the  question 
of  respondent's  want  of  knowledge  of  the 
source  from  which  the  heating  company  ac- 
quired the  $700  and  respondent's  good  faith 
in  making  the  application  of  the  payment 
thereof  upon  the  unsecured  debt  is  a  con- 
trolling issue  in  this  case;  and  since,  as  we 
have  seen,  the  evidence  introduced  in  behalf 
of  respondent  tends  to  support  its  conten- 
tion as  to  the  facts  touching  this  issue, 
and  the  evidence  thereon  is  at  least  con- 
flicting, the  Superior  Court  did  not  abuse 
its  discretion  in  granting  respondent  a  new 
trial  upon  the  ground  of  insufficiency  of 
evidence. 

The  order  granting  a  new  trial  is  affirmed. 

All  concur. 


Aiinototion— Aigbt  of  sorety  upon  contractor's  bond  to  have  payments 

made  by  ccmtractor  applied  to  die  contaracL 


The  analogous  question  as  to  the  ap- 

Elication  of  payments  made  by  contrao- 
.RJk.l917C. 


tors  to  suboontractors  or  materialmen  as 
between  jobs  of  different  owners  ae  bear* 
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ing  upon  the  right  to  a  mechanics'  lien 
is  discussed  in  the  note  in  L.R.A.1916D, 
1254,  following  the  case  of  Sioux  City 
Foundry  &  Mfg.  Co.  v.  Merten. 

The  present  note  is  concerned  with  a 
discussion  of  the  application  of  such  pay- 
ments as  affecting  the  rights  of  the  ma- 
terialman or  subcontractor  against  a 
surety  on  the  contractor's  bond.  This 
note  is  confined  to  the  application  as  be- 
tween contracts  for  which  the  surety  is 
bound  and  those  for  which  he  is  not; 
and  does  not  cover  the  application  of 
payment  as  between  items  on  the  same 
contract  not  covered  by  the  bond  of  the 
surety  and  those  that  are  covered.  On 
this  question  it  is  held  in  George  H. 
Sampson  Co.  v.  Com.  (1911)  208  Mass. 
372,  94  N.  E.  473,  that  a  materialman 
who  has  received  a  payment  from  the 
owner  may,  as  against  the  surety  on  the 
contractors'  bond,  apply  it  upon  a  por- 
tion of  his  demand  against  the  contrac- 
tors as  to  which  the  surety  company  was 
not  liable,  in  the  absence  of  an  agree- 
ment or  understanding  between  the 
parties  as  to  the  application.  So,  a  ma- 
terialman who  had  furnished  supplies  to 
a  contractor  which  were  not  covered  by 
the  contractor's  bond  was  held  entitled 
to  apply  payments  received  on  account 
generally  from  the  contractor  to  the  dis- 
charge of  these  items,  all  of  which  had 
been  made  prior  to  the  payment.  United 
States  use  of  Thomas  Laughlin  Co.  v. 
Morgan  (1900)  111  Fed.  474.  In  Phila- 
delphia V.  Tradesman's  Trust  Co.  (1909) 
38  Pa.  Super.  Ct.  286,  the  contractor 
had  sold  to  the  materialmen  a  horse  and 
some  material  the  price  of  which  was 
credited  upon  an  account  between  them 
which  existed  prior  to  the  liability  of 
the  defendant  on  its  bond.  This  was 
held  to  be  a  proper  application  of  the 
amount,  it  not  being  shown  that  the 
contractor  had  specifically  appropriated 
the  items  in  question. 

Where  it  appears  that  money  paid  to 
the  materialman  or  subcontractor  was 
received  by  the  contractor  from  the  con- 
tract which  is  protected  by  the  surety's 
bond,  other  considerations  enter  into  the 
question.  It  will  be  noticed  by  refer- 
ence to  the  note  in  L.R.A.1916D,  1254, 
that  there  are  two  views  as  to  the  right 
of  the  materialman  or  subcontractor  to 
apply  money  which  the  contractor  has  re- 
ceived on  account  of  a  particular  con- 
tract, as  bearing  upon  the  right  to  a 
lien.  The  same  difiference  of  opinion 
exists  on  the  question  now  under  anno- 
tation. One  line  of  authorities  holds  in 
aceord  with  the  decision  in  B.  F.  Sturte- 
VAKT  Co.  V.  Fidelity  &  D.  Co.  ante,  630, 
L.RJ1.1917C. 


that  a  surety  is  not  released  of  his  Ha- 
bility  to  a  materialman  or  subcontractor 
where  the  latter  applied  payments  made 
to  him  by  the  contractor  from  moneys 
received  of  the  owner  of  the  building  to 
another  claim,  where  no  application  was 
made  by  the  contractor,  and  the  material- 
man had  no  knowledge  of  the  source  of 
the  money.  Chicago  Lumber  Co.  v. 
Douglas,  89  Kaa.  308,  44  L.R.A.(N.S.) 
843,  131  Pac.  663.  It  has  been  held  that 
money  may  be  so  applied  although  the 
payment  was  made  by  an  order  upon  an 
estimate  of  work  done  on  the  contract 
protected  by  the  surety's  bond,  so  that 
the  source  of  the  money  was  known  to 
the  materialman.  People  use  of  Hirth  v. 
Powers,  108  Mich.  339,  66  N.  W.  215.  In 
this  case,  however,  the  contractor  as- 
sented to,  if  he  did  not  direct,  the  ap- 
plication of  the  payment  as  it  was  made. 

These  courts  notice  the  fact  that  there 
is  nothing  in  the  bond  requiring  the  ap- 
plication of  money  received  from  the 
owner  to  claims  arising  upon  that  job. 
Chicago  Lumber  Co.  v.  Douglas  (Kan.) 
and  People  use  of  Hirth  v.  Powers 
(Mich.)  supra. 

Paid  sureties  were  involved  in  at 
least  some  of  these  cases,  and  it  is  held 
that  the  law  is  not  so  considerate  of  a 
paid  surety  as  of  voluntary  sureties. 
Chicago  Lumber  Co.  v.  Douglas  (Kan.) 
supra.  (See  in  this  connection  note  in 
33  L.R.A.(N.S.)  613,  and  footnote  to 
Costello  V.  Bridges,  L.R,A.1916A,  853.) 

The  other  line  of  authorities  holds  that 
the  payment  must  be  applied  to  the  ex- 
tinguishing of  the  liability  of  the  surety 
on  the  contract  on  which  it  is  received. 
In  United  States  use  of  Heise  v.  Ameri- 
can Bonding  &  T.  Co.  (1898)  89  Pad.  921, 
a  materialman  who  had  informed  a 
surety  previous  to  the  latter's  signing  the 
bond  that  he  knew  of  no  indebtedness  of 
the  contractor,  when  in  fact  the  latter 
owed  him  a  considerable  sum  of  money, 
was  held  not  entitled  to  recover  of  the 
surety  where  payments  were  made  by  the 
contractor  sufficient,  if  it  had  not  been 
for  the  original  debt  outstanding  when 
the  bond  was  signed,  to  have  left  but  a 
small  amount  due  the  materialman.  This 
decision  was  affirmed  by  the  United 
States  court  of  appeals  (1898)  32  C.  C.  A. 
420,  61  U.  S.  App.  585,  89  Fed.  925;  but 
in  the  court  of  appeals  the  decision  is 
based  expressly  upon  the  ground  that  the 
materialman  had  no  right  to  apply  money 
received  by  the  eontraetor  £r»m  the 
owner  to  an  account  other  than  the  ac- 
count for  material  furnished  for  this 
particular  job.  It  seems  to  have  been  as- 
I  sumed  that  the  materialman  knew  the 
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source  of  the  money  received  by  him,  al- 
though it  is  stated  generally  in  one  part 
of  the  opinion  that,  to  allow  the  ma^ 
terialman  to  apply  the  mon^  received 
from  the  government  to  a  pre-existing 
debt  due  him  and  leave  the  surety  on  the 
government  contract  in  ignorimce  of  the 
prevailing  condition  of  affairs  ukitil  after 
the  contractor  had  failed  and  made  an 
assignment,  would  work  a  great  hardship 
if  not  result  in  an  actual  fraud  on  de* 
fendant  in  error,  and  cannot  be  counte- 
nanced ''even  if  innocently  done."  A 
surety  is  held  entitled  to  have  money  re- 
ceived from  a  contract  applied  to  the 
discharge  of  the  contractor's  indebted- 
ness on  that  particular  contract  in  Co- 
lumbia Digger  Co.  v.  Sparks  (1915)  142 
C.  C.  A.  304,  227  Fed.  780.  That  caae 
and  the  decision  of  the  lower  court  there- 
in are  sufficiently  set  out  in  B.  F.  Stubxb- 
VANT  Co.  V.  Fidelity  &  D.  Co. 

The  cases  of  Crane  Co.  v.  Pacific  Heat 
&  P.  Co.  (1904)  36  Wash.  95,  78  Pac. 
460^  and  Puget  Sound  State  Bank  v.  Gal- 


hicci  (1914)  82  Wash.  445, 144  Pac.  698, 
Ann.  Cas.  1916A,  767,  which  bear  upon 
the  effect  of  notice  to  the  materialman  or 
subcontractor  of  the  source,  are  suf- 
ficiently reviewed  in  Sturtevant  Co.  v. 
FiDBLiTT  A  D.  Co.  As  to  the  effect  of 
notice,  see  also  People  use  of  Hirth  v. 
Powers  (Mich.)  supra. 

The  materialman  has  no  right  as 
against  the  surety  to  make  an  applica* 
tion  two  years  after  the  payment,  since, 
in  the  absence  of  application  by  either 
party,  the  law  applies  the  money  to  the 
oldest  debt.  United  States  Fidelity  &  Q, 
Co.  ^.  Eichel  (1915)  135  C.  C.  A.  473,  219 
Fed.  803.  The  application  is  therefore 
regarded  as  made  at  the  time  of  pay- 
ment, and  cannot  be  changed. 

It  has  been  held  that  the  owner  is  not, 
as  against  the  surety,  bound  to  see  to  the 
proper  application  of  payments  made  by 
him  to  tJie  contractor.  Thomason  y. 
Keeney  (1911)  8  Ga.  App.  852,  70  S.  £. 
220.  W.  A.  E. 
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STATE  OF  WEST  VIROINIA 

V. 

EDGAR  W.  DAVIS,  Plff.  in  Err. 

(—  W.  Va.  — ,  87  S.  E.  262.) 

Intoxicating  liquor  ^  mall  order  busi- 
ness ^  liability. 

1.  A  liquor  dealer  residing  and  doing 
business  in  another  state,  who,  by  the  agency 
of  the  United  States  mails,  sends  into  this 
state  unsolicited  and  here  circulates  or  dis- 
tributes to  prospective  customers  price  lists, 
circulars,  and  order  blanks,  advertising  his 
liquors  for  sale  and  which  he  proposes  to 
ship  into  this  state  to  them,  and  which  ad- 
vertising matter  by  such  agency  is  actually 
delivered  to  a  citizen  of  this  state,  is  guilty 
of  a  violation  of  §  8,  chap.  13,  Acts  of  the 
Legislature  of  1913,  known  as  the  Yost  Law, 

Headnotes  by  Miller,  J. 

Note.  ^  The  power  of  the  state  to  pro- 
bibit  the  solicitation  of  orders  for  intoxi- 
cating liquors  by  mail  sent  from  another 
state  is  discussed  in  the  note  to  R.  M.  Rose 
Co.  V.  SUte,  36  IaR.A.(N.S.)  443;  and  see 
in  this  connection  the  case  of  State  ex  rel. 
Black  V.  Delaye,  L.RA.1915E,  640,  involv- 
ing the  prohibition  of  liquor  advertise- 
ments. 

The  constitutionality,  construction,  and 
effect  of  the  Webb-Kenyon  Act  are  discussed 
in  the  annotation  following  West  Virginia 
Y.  Adams  Exp.  Co.  L.R.A.1916C,  200,  and 
Clark  Distilling  Co.  v.  Western  Maryland 
R.  Co.  L.R.A.1917B,  1218. 
L.RA.1917C. 


and  may  be  here  indicted  and 'punished  as 
provided  by  said  act. 

For  other  ctiees,  see  Intocricating  lAquorMf 
III.  a,  in  Dig,  1^52  N,  B. 

Commerce  •—  Infoxlcatlng  liquor  —  mall 
order. 

2.  So  construed,  said  act,  by  virtue  of  the 
acts  of  Congress  known  as  the  Wilson  Act 
and  the  Webb-Kenyon  Act  does  not  infringe 
the  commerce  clause  of  §  8  of  art.  1  of  the 
Federal  Constitution. 

For  other  case9,  9ee  Commerce,  IV,  a,  in  Dig, 
1-62  N,  a. 

Constitutional  law  —  mall  order  liqnor 
bUBineas. 

3.  Nor  does  the  provision  of  §  8  of  said 
act  of  1913,  so  construed  and  applied,  vio- 
late the  "privileges  and  immunities''  clause 
of  the  14th  Amendment  to  the  Federal  Con- 
stitution. 

For  other  case$,  $ee  Constitutional  Law,  11, 
a,  5,  a,  in  Dig.  1-52  N.  S, 

(November  30,  1916.) 

Ij^RROR  to  the  Circuit  Court  for  Harrison 
L  County  to  review  a  judgment  convict- 
ing defendant  of  advertising  liquors  for  sale 
in  violation  of  statute.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  E.  Law,  for  plaintiff  in  error: 
Defen4ant   was   legally   engaged,   in   the 
state  of  Maryland,  in  the  sale  and  transpor- 
tation  of   spirituous  liquors  in   interstate 
eommeroe^  and  being  so  engaged,  and  in- 
terested in  finding  a  legitimate  market  for 
his  goods,  could  in  due  course  of  business 
send  through   the   United  States   mails  a 
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priee  list  to  a  prospective  purchaeer  in  West 
Virginia. 

Robbins  v.  Taxing  Diet.  120  U.  S.  489, 
30  L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7 
Sup.  Ct.  Rep.  592;  R.  M.  Rose  Co.  v.  State, 
133  Ga.  353,  36  L.R.A.(N.S.)  443,  65  S.  E. 
770;  State  v.  J.  P.  Bass  Pub.  Co.  104  Me. 
288,  20  L.R.A.(N.S.)  495,  71  AtL  894;  Zinn 
V.  State,  88  Ark.  273,  114  S.  W.  227;  Hay- 
ner  v.  State,  83  Ohio  St.  178,  93  N.  E.  900; 
Rose  V.  State,  4  Ga.  App.  588,  62  S.  E.  117; 
United  States  v.  Thayer,  209  U.  S.  30,  52 
L.  ed.  673,  28  Sup.  Ct.  Rep.  426;  Re  Palli- 
ser,  136  U.  S.  257,  34  L.  ed.  514,  10  Sup. 
Ct.  Rep.  1034 ;  State  v.  Morrow,  40  S.  C. 
221,  18  S.  E.  853,  9  Am.  Crim.  Rep.  28; 
State  ex  rel.  Black  v.  Delaye,  193  Ala.  500, 
L.R.A.1915E,  640,  68  So.  993. 

Messrs.  Fred  O.  Bine  and  Jdin  T. 
Sininis,  for  defendant  in  error: 

Section  8  of  the  Yost  Law  does  not  con- 
flict with  the  commerce  clause  of  tlie  Fed- 
eral Constitution. 

Hooper  v.  California,  155  U.  S.  648,  39 
L.  ed.  297,  5  Inters.  Com.  Rep.  610,  15  Sup. 
Ct.  Rep.  207;  Williams  v.  Fears,  179  U.  S. 
270,  45  L.  ed.  186,  21  Sup.  Ct.  Rep.  128; 
Delcuuater  v.  South  Dakota,  205  U.  S.  93, 
97,  51  L.  ed.  724,  728,  27  Sup.  Ct.  Rep.  447, 
10  Ann.  Cas.  733. 

A  nonresident  dealer  is  guilty  of  solicit- 
ing orders  for  intoxicating  liquors  wlien  he 
does  so  by  letters,  price  lists,  and  order 
blanks,  the  same  as  though  he  solicited  in 
person. 

Advertiser  Co.  v.  State,  193  Ala.  418,  69 
So.  501;  West  Virginia  v.  Adams  Exp.  Co. 
IaR.A.1916C,  291,  136  C  C.  A.  464,  219 
Fed.  799. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

The  indictment  charges  defendant,  in  Har- 
rison county,  with  unlawfully  advertising 
and  giving  notice  of  sale  and  keeping  for 
sale,  of  wines,  beers,  whiskies,  and  other  in- 
toxicating liquors,  of  the  Davis  Big  Mail 
Order  Whisky  House,  by  the  distribution  of 
circulars,  price  lists,  and  order  blanks  to 
M.  M.  Carr,  contrary  to  the  statute  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state. 

The  statute  alleged  to  have  been  thus 
violated  is  §  8  of  chap.  13  of  the  Act  of  the 
Legislature  of  February  11,  1913  (Code 
1913,  chap.  S2A,  §  8  [§  1*287]),  becoming  ef- 
fective July  1,  1914,  entitled,  "An  Act  to 
Prohibit  the  Manufacture,  Sale,  and  Keep- 
ing for  Sale  of  Malt,  Vinous,  or  Spirituous 
Liquors,  Wine,  Porter,  Ale,  Beer,  or  Any 
Intoxicating  Drink,  Mixture  or  Preparation 
of  Like  Nature,  Except*'  for  certain  pur- 
poses not  material  to  this  case ;  "and  to  en- 
force the  Amendment  of  Section  Forty-Six 
L.R.A.1917C. 


of  Article  Six  of  the  State  ConstitutioBt 
Ratified  on  the  Fifth  Day  of  November,  One 
Thousand  Nine  Hundred  and  Twelve;  .  .  . 
and  Providing  for  the  Enforcement  of  This 
Act  and  Prescribing  Penalties  for  Violations 
Thereof."  lliis  statute  is  commonly  known 
as  the  "Yoet  Law.*'  Said  §  8  is  as  follows: 
"Sec.  8.  If  any  person  shall  advertise  or 
give  notice  by  signs,  bill  board,  newspapers, 
periodicals  or  otherwise  for  himself  or  an* 
other  of  the  sale  or  keeping  for  sale  of  li- 
quors, or  shall  circulate  or  distribute  any 
priee  lists,  circulars  or  order  blanks  adver- 
tising liquors  or  publish  any  newspaper, 
magazine,  periodical  or  other  written  or 
printed  papers,  in  which  such  advertise- 
ments or  notices  are  given,  or  shall  permit 
any  such  notices,  or  any  advtf tisement  of 
liquors  (including  billboards)  to  be  posted 
upon  his  premises,  or  premises  under  his 
control,  or  shall  permit  the  same  to  so  re- 
main upon  such  premises,  he  shall  be  guilty 
of  a  misdemeanor  and  be  fined  not  less  than 
one  hundred  nor  more  than  five  hundred 
dollars." 

The  proof  relied  on,  contained  in  an 
"agreed  statement  of  facts,'*  submitted  to 
the  court  in  lieu  of  a  jury,  waived  by  the 
parties,  in  substance,  was:  That  defendant, 
a  duly  licensed  wholesale  and  retail  liquor 
dealer  at  Oakland,  Garrett  county,  state  of 
Maryland,  and  who  had  paid  the  internal 
revenue  tax  required  by  the  U'nited  States, 
and  was  a  citizen  of  the  state  of  Maryland 
and  of  the  United  States,  and  who  before 
and  subsequent  to  the  date  of  the  indict- 
ment had  been  engaged  in  what  is  called 
the  mail  order  business,  did,  in  July,  1914, 
"send  or  cause  to  be  sent  a  circular  letter, 
price  list,  and  order  blank,  respecting  the 
sale  and  keeping  for  sale  of  wines,  beers, 
whiskies,  and  other  intoxicating  liquors  of 
the  Davis  Big  Mail  Order  Whisky  House; 
.  .  .  through  the  United  States  mail 
in  an  envelop,  addressed  to  M.  M.  Carr, 
Clarksburg,  West  Virginia,  the  place  of 
residence  of  said  Carr;''  and  which  "were 
unsolicited  by  said  M.  M.  Carr,  or  anyone 
for  him,  and  were  received  by  him  in  said 
Harrison  county,  .  .  .  from  the  place  of 
business  of  the  said  Davis  ...  in  the 
said  city  of  Oakland  in  the  said  state  of 
Maryland,    ...    as  aforesaid." 

Said  circular  letter,  order  blank,  and 
price  list,  and  the  envelop  inclosing  them 
with  the  address  thereon,  were  attached  to 
and  made  a  part  of  said  agreement,  and  re- 
ferred to  as  exhibits  numbered  1,  2,  3,  and 
4. 

The  circular  letter,  omitting  the  headings 
is  as  follows: 

Dear  Sir: 
We  are  now  located  at  Oakland,  Mary- 
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land,  in  the  wholesale  liquor  bnsiness,  aad 
we  will  do  business  cm  a  larger  seale  than 
ever. 

We  are  the  largest  wholesale  dealers  of 
pure,  straight  whiskies  in  the  state — and 
the  only  wholesaler  who  sell  their  entire 
product  direct  to  the  consumer,  thus  sav- 
ing you  the  profits  of  the  middleman  and 
dealers — ^and  offering  you  the  finest  and 
purest  qualities  at  the  distiller's  price. 

Special  attention  is  called  to  our  Davis 
Private  Stock,  bottled-in-bond,  whisky, 
which  we  offer  at  only  $3.20  for  four  full 
quarts,  express  charges  paid,  also  our  fa- 
mous Old  Father  John  and  Davis  Favorite  at 
$4.00  for  four  full  quarts  express  prepaid 
— ^the  only  bottled-in-bond  whisky  of  this 
quality  to  be  had  anywhere  at  the  price  we 
name. 

It's  really  fine— a  whisky  that  has  been 
distilled,  aged,  and  bottled  under  United 
States  government  supervision — and  every 
bottle  is  sealed  with  the  government's  green 
stamp  over  the  cork — ^your  assurance  that 
it  is  fully  aged,  full  100  per  cent  proof, 
full  measure — and  every  bit  as  fine  a»  we 
say  it  is. 

Just  for  a  starter — send  us  an  order  for 
this  superb  bottled-in-bohd  whi8ky~-or  such 
other  Davis  brands  as  you  prefer.  They're 
all  good — all  guaranteed  by  us  under  the 
United  States  Pure  Food  Laws — and  sure 
to  please  you  in  every  way.  We  ship  all 
goods  in  strong  sealed  cases — pay  all  ex- 
press charges  and  stand  responsible  for 
their  safe  delivery.  ' 

Favor  us  with  yrmr  order  now.  Fill  evt 
the  order  blank,  mail  it  to  us  in  the  enclosed 
self-addressed  tovelope,  and  the  goods  will 
go  forward  by  first  express. 

There  can  be  no  doubt,  if  done  in  West 
Virginia,  the  distribution  of  these  advertise- 
ments constituted  an  offense  inhibited  by 
the  statute. 

The  court  below,  on  the  record  thus  pre- 
sented, found  the  defendant  guilty  as 
charged,  and  adjudged  him  to  pay  a  fine  of 
$150  and  costs,  and  to  that  judgment  he 
obtained  the  present  writ,  and  brought  the 
case  here  for  review. 

The  errors  relied  upon  fbr  reversal  in- 
clude the  overruling  of  defendant's  de- 
murrer to  the  indictment  with  the  bill  of 
particulars  filed,  his  motions  to  quash  the 
indictment,  to  discharge  him  from  further 
prosecution,  and  in  arrest  of  judgment,  all 
involving  the  same  question,  namely,  is  de- 
fendant guilty  of  having  violated  the  stat- 
ute as  alleged  in  the  indictment? 

The  validity  of  the  statute,  as  applied  to 
strictly  local  transactions,  is  not  chsJlenged. 
But  it  is  contended  that  as  applied  to  de- 


thft  Unitad  States  mail,  the  statute  can 
have  no  effect,  because  to  give  it  any  other 
construction  would  contravene  various 
provisions  of  the  Federal  and  state  Consti- 
tutions>  and  thereby  rendes  it  void. 

The  provisions  of  the  Federal  Constitu- 
tiott  referred  to  are,  first,  art.  1,  §  8,  re- 
specting the  regulation  of  commerce  between 
the  states;  second,  art.  14,  g  1,  of  the 
Amendments  to  the  Constitution,  prohibit- 
ing any  state  from  making  or  enforcing  any 
law  which  shall  abridge  the  privileges  or 
immunities  of  oitisens  of  the  United  States. 
And  as  a  third  ground  it  is  said  that  the 
act  or  the  part  of  the  act  in  question  here 
finds  no  warrant  or  authority  in  §  46,  art. 
6,  of  the  Constitution  of  West  Virginia, 
known  as  the  ''Prohibition  Amendment." 

We  are  not  directly  conoemed  here  with 
any  of  the  provisions  of  the  act  of  1913, 
except  the  provisions  of  §  8  thereof,  cover- 
ing the  subject  of  the  Indictment.  The  sale, 
or  keeping  for  sale,  or  the  tranaportation 
of  intoxicating  liquors,  in  violation  of  the 
provisions  of  that  act,  are  not  here  involved. 
We  have  presented  no  case  of  interstate  com- 
merce, unless  the  distribution  in  this  state 
of  circulars,  price  lists,  and  order  blanks, 
advertising  the  sale  and  keeping  for  sale  of 
such  intoxicating  liquors,  by  means  of  the 
United  States  mail,  as  c^rged  and  proven, 
constitute  such  commerce. 

In  Hooper  v.  California,  165  U.  S.  648,  39 
L.  ed.  297,  6  Inters.  Com.  Bep.  610,  16  Sup. 
Ct.  RefK  207,  contracts  of  insurance  were 
held  not  to  be  artleles  of  oommeree,  and  ne- 
gotiations therefor  by  a  broker  with  noo* 
resident  corporations,  without  oomplianoe 
with  the  state  regulation,  were  rsgarded  as 
incidents  to  interstate  eoounerce^  and  that 
the  power  to  regulate  interstate  eommeroe 
could  not  be  extended  to  all  the  incidents 
thereof.  The  case  of  Williams  v.  Fears,  179 
U.  S.  270,  46  Ii.  ed.  186,  21  Sup.  Ct.  R^. 
128,  involved  the  validity  of  a  general  rev- 
enue statute  of  the  state  of  Georgia,  impee- 
ing  a  specific  tax  on  the  occupation  of  emi- 
grant agents,  or  the  business  of  hiring 
laborers  to  be  employed  without  the  state, 
and  it  was  decided  that  such  tax  did  not 
Contravene  any  provision  of  i^e  Federal 
ConstitutioYi. 

However,  prior  to  the  Wilson  Act,  H  was 
generally  held  that  any  svfestKntial  restric- 
tions placed  on  the  business  of  soliciting 
and  receiving  orders  for  intoxicating  li- 
quors to  be  purchased  and  imported  from  an- 
other state,  when  sub)eet  to  approval  or  re- 
jection of  tlie  nonresident  dealer,  infringed 
the  commerce  provisi<Mi  of  the  Federal  Con- 
stitution, and  wens  void«  See  oases  col- 
lated in  note  to  Delamater  v.  South  Dakota, 
205  U.  S.  93,  61  L.  ed.  724,  27  Sup.  Ct.  Rep. 
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case  decided  since  the  Wilson  Act,  contrary 
to  the  Delamater  Case,  so  holds,  upon  one 
of  the  principles  announced  in  that  case, 
that  the  Wilson  Act  does  not  apply  until 
the  interstate  shipment  has  been  completed 
by  the  delivery  of  the  goods  to  the  con- 
signee; wherefore,  that  act  could  not  reach 
the  incipient  transaction  of  soliciting  an 
order  for  goods  not  completed  by  actual 
receipt  by  the  consignee  at  the  point  of  de- 
livery. Moreover,  numerous  decisions  of 
the  Federal  Supreme  Court  before  and  since 
the  Wilson  Act,  beginning,  perhaps,  with 
Robbins  v.  Taxing  Dist.  120  U.  S.  489,  30 
L.  ed.  604,  1  Inters.  Com.  Rep.  46,  7  Sup. 
Ct.  Rep.  502,  and  coming  down  as  late  as 
Rearick  v.  Pennsylvania,  203  U.  S.  507,  51 
L.  ed.  295,  27  Sup.  Ct.  Rep;  159,  and  cited 
in  the  Delamater  Case,  but  not  involving 
statutes  or  transactions  confined  to  the  li- 
quor traffic,  unite  in  holding  that  state  stat- 
utes regulating  or  attempting  to  regulate 
the  business  of  soliciting  or  receiving  orders 
for  other  classes  of  goods  are  inapplicable 
or  void  when  applied  or  sought  to  be  ap- 
plied to  interstate  business. 

Section  3  of  our  Yost  Law  (Code  1013, 
chap.  32A,  §  3  [§  1282] )  makes  it  unlawful 
to  "solicit  or  receive  orders  for  any  li- 
quors;" and  §  8  thereof  makes  it  likewise 
unlawful  to  advertise  such  liquors  for  sale 
in  the  manner  charged  in  the  indictment. 

But  in  the  face  of  these  Federal  decisions, 
how  are  these  provisions  of  the  statute  to 
be  applied  to  interstate  business,  or  to 
transactions  originating  outside  of  the 
state?  It  is  insisted,  of  coiurse,  that  they 
fall  at  once  under  the  protecting  aegis  of 
the  Wilson  Act,  or  if  not  so,  that  they  now 
come  under  the  protection  of  the  Webb-Ken- 
yon  Law.  The  case  of  Delamater  v.  South 
Dakota,  supra,  is  a  direct  decision  that  a 
local  statute  regulatory  of  the  business  of 
soliciting  orders  for  liquor  located  in  an- 
other state  is  valid  when  applied  to  one 
personally  present  in  this  state  and  engaged 
in  the  inhibited  business.  This  upon  the 
ground  that  such  transaction  is  accessory  or 
incidental  to  the  business  of  bringing  li- 
quors into  the  state  and  there  selling  or 
otherwise  disposing  of  them  in  violation  of 
the  local  statute,  and  that  any  other  con- 
struction of  the  Wilson  Act  would  at  least 
violate  the  spirit  of  that  statute,  and  ren- 
der the  state  helpless  in  the  enforcement  of 
its  local  statutes  intended  to  be  protected 
by  that  act. 

Whatever  may  be  said  in  criticism  of  the 
Delamater  Case,  it  is  otir  duty  as  well  as 
pleasure  to.  follow  it,  and  we  have  followed 
it  in  State  v.  MiUer,  66  W.  Va.  436,  66  S. 
E.  522,  10  Ann.  Cas.  604.  In  point  one  of 
the  syllabus,  we  decided  that  the  Wilson 
Act,  as  interpreted  by  the  Supreme  Court, 
L.RA.1917C. 
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removed  all  limitaUons  upon  the  powers 
of  the  states  to  rcjgulate  or  prohibit  all 
sales,  contracts,  and  other  acts  and  trans- 
actions, relating  to  intoxicating  liquors,  oc- 
curring wholly  within  their  territorial  jur- 
isdictions." 

The  Delamater  Case  is  not  a  direct  deci- 
sion on  the  specific  point  involved  in  this 
case.  But  anti-advertising  liquor  laws,  like 
the  one  involved  here,  generally,  have  been 
held  valid  when  applied  to  interstate  transac- 
tions. State  ex  rel.  J^ack  v.  Delaye,  193  Ala. 
500,  L.R.A.1915E,  640,  68  So.  093.  Defend- 
ant was  not  personally  or  by  agent  in  the 
state  doing  the  things  inhibited  by  statute; 
he  made  use  of  the  United  States  nails  to 
accomplish  his  purposes,  and  to  do  what  if 
present  perscmally  or  by  agent  he  could  not 
lawfully  have  accomplished.  In  R.  M.  Rose 
Co.  V.  State,  133  6a.  353,  36  L.RAu(N.S.) 
443,  65  S.  E.  770,  reversing  the  judgment 
of  the  lower  court,  it  was  distinctly  decided 
that  an  indictment  charging  defendant  with 
use  of  the  mails  in  soliciting  orders  by 
means  of  advertising  literature  substantial- 
ly as  shown  in  this  case  constituted  no  of- 
fense under  the  Penal  Code  of  that  state. 
But,  as  suggested  in  the  note  to  this  case, 
as  reported  in  the  36  L.R.A.(N.S.)  supra, 
while  the  Delamater  Case  may  not  be  a 
direct  decision  on  the  powers  of  the  state 
to  regulate  or  prohibit  the  business  of  ad- 
vertising or  soliciting  orders  in  the  manner 
attempted  in  the  Yost  Law,  that  case,  never- 
theless, destroys  any  affirmative  support 
against  the  existence  of  that  power  which 
might  otherwise  be  derived  from  the  earlier 
cases  referred  to. 

It  must  be  conceded  that  soliciting  orders 
by  means  of  advertisements,  if  resulting  in 
a  sale  of  liquors  located  outside  of  the 
state,  though  incidental  thereto,  would  con- 
stitute a  part  of  such  sale,  and  that  prior 
to  the  Wilson  Act  such  soliciting  would 
have  been  protected  as  interstate  commerce; 
for,  unless  a  part  of  such  commerce,  how 
could  such  personal  solicitation  and  receipt 
of  orders  for  liquors,  prior  to  that  act,  have 
been  brought  under  the  protection  of  tbe 
Federal  Ccmstitution  and  protected  tho'eby  f 
Whether  solicited  by  personal  presence  in 
the  state,  or  by  the  use  of  the  United  States 
mails,  the  effect  of  the  transaction  with  re- 
spect to  the  local  statute  would  necessarily 
be  the  same. 

Did  the  use  of  the  mails  by  defendant  in 
the  manner  shown  constitute  ai^  offense  un- 
der our  statute?  Federal  protection  to  the 
liquor  traffic  having  been  withdrawn  by  the 
Wilson  Act  and  the  Webb-Kenyon  Act,  we 
think  our  statute  covers  the  case  presented 
by  the  pleadings  and  proof  in  this  case. 
Use  of  the  mails  is  not  prohibited  by  the 
statute;  but  the  business  of  soliciting  orders 


STATE  V.  DAVIS. 


a43 


by  means  of  cifculars,  eto.,  ia  prohibited. 
It  seems  but  a  short  step,  from  the  act  of 
being  personally  present  and  soliciting 
orders  or  distributing  advertisements,  to 
the  doing  of  the  same  thing  by  the  agency 
of  the  United  States  mails.  We  do  not 
think  a  good  ground  of  distinction  can  be 
suggested.  Of  course,  the  object  to  be  ac- 
oompiished  could  not  be  attained  except  by 
delivery  of  the  matter  to  prospective  cus- 
tomers, but  this  end  could  as  well  be 
reached  by  use  of  the  mails  as  by  the  physi- 
cal presence  of  the  absent  dealer  in  the 
state. 

As  applied  to  the  Civil  Service  Act  (Act 
Jan.  16,  1883,  chap.  27,  22  Stat,  at  K  403, 
Comp.  Stat.  1918,  §  3271),  the  Supreme 
Court  of  the  United  States  could  find  no 
distinction  between  personal  solicitation  of 
funds  for  political  purposes,  and  doing  the 
same  thing  by  means  of  letters  sent  through 
the  agency  of  the  United  States  mails. 
United  States  v.  Thayer,  209  U.  S.  39,  62 
L.  ed.  673,  28  Sup.  Ct.  Rep.  426.  In  Hay- 
ner  ▼.  State,  83  C^io  St.  178,  93  K.  £.  900, 
the  solicitation  of  orders  for  liquor  by 
means  of  letters  sent  into  dry  territory  was 
given  the  same  e£fect  as  personal  solicitation 
therein,  and  held  to  constitute  an  offense 
under  the  statute,  and  not  protected  by  the 
Federal  law  relating  to  the  United  States 
mails.  So,  in  Zinn  v.  State,  88  Ark.  273, 
114  S.  W.  227,  it  was  decided  that  "a  stat- 
ute nmking  it  unlawful  to  solicit  orders  for 
intoxicating  liquors  in  prohibition  territory, 
through  circulars,  is  not  unconstitutional 
as  infringing  the  power  of  Congress,  under 
U.  S.  Const,  art.  1,  §  8,  to  establish  post- 
offices  and  designate  what  shall  be  excluded 
frcEm  the  mails."  And  in  Re  Palliser,  136 
U.  S.  267,  34  L.  ed.  614,  10  Sup.  Ct.  Rep. 
1034,  as  wen  as  in  United  Statea  y.  Thayer, 
supra,,  it  was  decided,  as  seems  self  evident, 
that  one  may  solicit  by  letter  as  well  as  in 
person,  and  that  such  solicitation  is  only 
accomplished  by  actual  delivery  at  the  place 
designated.  The  same  rule  was  applied  in 
State  V.  Morrow,  40  S.  C.  22^,  18  S.  E.  863, 
0  Am.  Crim.  Rep.  28,  involving  the  use  of 
the  mails  to  convey  certain  pills  or  drugs 
from  the  District  of  Columbia  to  a  woman 
in  South  Carolina,  to  be  used  in  effecting 
an  abortion,  in  violation  of  the  statute  of 
that  state.  The  principles  of  these  cases 
are  affirmed  In  West  Virginia  v.  Adams  Exp. 
Co.  L.R.A.1916C,  291,  135  C.  C.  A.  464,  219 
Fed.  794-800.  And  these  cases  all  hold  that 
the  sender  of  such  matter  through  the 
mails  into  prohibition  territory  may  be  held 
to  answer  for  the  offense  at  the  place  where 
received. 

The  only  ease  holding  to  the  contrary  is 
that  of  R.  M.  Rose  Co.  v.  State,  supra,  de- 
cided October  1,  1909,  prior  to  the  WeM>- 
L.RA.1917C. 


Kenyon  Act,  and  which  se^ns  to  have  been 
based  upon  the  theory  that  intoxicating 
liquors  are,  without  qualification,  legitimate 
interstate  commerce,  and  unaffected  by  the 
Wilson  Act  or  the  Webb-Kenyon  Law,  for 
observe  the  language  of  the  opinion:  ''To 
hold  that  a  person  had  a  right  to  make  an 
interstate  sale,  but  that  the  state  to  which 
the  liquor  was  to  be  sent  could  prohibit  him 
from  using  the  interstate  mails  for  the  pur- 
pose, would  certainly  greatly  curtail  the 
right  to  do  such  business." 

But  assuming  the  supreme  court  of  Geor* 
gia,  in  R.  M.  Rose  Co.  v.  State,  supra,  to 
be  right,  in  view  of  the  Delamater  and  other 
cases,  limiting  the  Wilson  Act  to  personal 
solieitatioDs  of  orders,  or  to  transactions 
relating  to  liquors  after  actual  delivery 
thereof  to  the  consignee  in  the  state  of  des^ 
tination,  what  of  the  effect  of  the  Webb-' 
Kenyon  Act  on  state  regulations  of  this 
character?  The  title  of  that  act  is,  "An 
Act  Devesting  Intoxicating  Liquors  of  Tlieir 
Interstate  Character  in  Certain  Cases.''  It 
provides  that  the  shipment  of  intoxicating 
liquor  into  any  state  or  territory  when  the 
same  "is  intended,  by  any  person  interested 
therein,  to  be  received,  possessed,  sold,  or  in 
any  manner  used,  either  in  the  original 
padcage  or  otherwise,  in  violation  of  any 
law  of  such  state,  territory,  or  district  of 
the  United  States,  or  place  noncontiguous 
to  but  subject  to  the  jurisdiction  thereof,  is 
hereby  prohibited.''  The  title  of  this  act» 
as  well  as  its  provisions,  indicates  the  pur- 
pose of  Cbngress  to  further  remove  Federal 
restraints  upon  the  powers  of  the  state  to 
deal  with  the  liquor  traffic.  As  interpreted 
in  the  Delamater  Case,  the  Wilson  Act  re^ 
moved  all  Federal  restraint  upon  the  states 
in  regulating  the  soliciting  of  orders  for 
liquor  to  be  imported  and  delivered  to  the 
consignee  in  violation  of  local  statutes. 
And  as  applied  to  actual  shipments  of  li- 
quor, the  Supreme  Court,  in  Rhodes  v.  Iowa, ' 
170  U.  S.  412,  42  L.  ed.  1088,  18  Sup.  Ct. 
Rep.  664,  and  Re  Rahrer,  140  U.  S.  546,  35 
L.  ed.  672,  11  Sup.  Ct.  Rep.  866,  decided 
that  the  word  "arrival,"  employed  in  the 
Wilson  Act,  meant  actual  delivery  of  the 
liquor  to  the  consignee,  and  that  until  then 
the  state  statute  could  not  become  operative 
upon  an  interstate  shipment.  Chief  Justice 
Clark,  in  his  concurring  opinion  in  State  v. 
Cardwell,  166  N.  C.  309,  81  S.  E.  630,  re- 
ferring to  the  cases  just  cited,  says:  "In 
this  latter  case,  however,  Chief  Justice  Ful- 
ler, speaking  for  the  court,  says:  'No  rea- 
son is  perceived  why,  if  Congress  chooses 
to  provide  that  certain  designated  subjects 
of  interstate  commerce  shall  be  governed  by 
a  rule  which  devests  them  of  that  character 
at  an  earlier  period  of  time  than  would 
otherwise  be  the  case,  it  is  not  within  its 
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competency  bo  to  do.'  Upon  tiiis  hint  Con- 
gress acted  by  passing  the  Webb-Kenyon 
Law,  which  does  so  devest  intoxicating  li- 
quors of  their  interstate  character  at  the  ear- 
liest period  of  time,  that  is,  upon  their  de- 
livery to  the  carrier.  In  the  same  case, 
Chief  Justice  Fuller  further  says:  'Con- 
gress did  not  use  terms  of  permission  to 
the  states  to  act,  but  simply  removed  an 
impediment  to  the  enforcement  of  state  laws 
in  respect  to  imported  packages  in  their 
original  condition,  created  by  the  absence  of 
a  specific  utterance  on  its  part.'  Congress 
in  the  Webb-Kenyon  Law  acted  upon  this 
hint  also,  and  provided  for  the  application 
of  that  statute  to  intoxicating  liquor  'which 
is  intended  by  anyone  interested  therein  to 
be  received,  possessed,  sold,  or  in  any  man- 
ner used,  either  in  the  original  package  or 
otherwise,  in  violation  of  any  law  of  such 
state.' " 

We  think  Judge  Clark's  interpretation 
of  the  WeUb-Kenyon  Act,  though  thought 
by  the  majority  not  to  be  involved  in  that 
case,  has  substantial  foundation  in  the  his- 
tory of  the  Federal  legislation  referred  to. 
The  Webb-Kenyon  Act,  in  terms,  is  limited 
to  the  shipment  or  transportation  of  intoxi- 
cating liquors,  and  to  liquors  intended  by 
any  person  interested  therein  to  be  received, 
possessed,  sold,  or  in  any  manner  used, 
either  in  the  original  package  or  otherwise, 
in  violation  of  the  state  statute.  To  bring 
§§  3  and  8  of  the  Yost  Law  under  this  Fed- 
eral statute,  and  within  the  principles  of 
the  Delamater  and  other  cases,  the  things 
prohibited  must  be  found  accessory  to,  or 
in  some  way  incidental  to,  the  business  of 
transporting  liquors  from  one  state  or  terri- 
tory to  another.  The  Yost  Law  undertakes 
to  make  the  place  of  delivery  within  the 
state  the  place  of  sale.  Wherefore,  regard- 
less of  the  rule  of  the  common  law,  an  out- 
side dealer  undertaking  to  effect  a  sale  with- 


I  in  the  state  by  the  use  of  the  United  States 
mails  would,  if  the  statute  be  valid,  be  mak- 
ing a  sale  within  the  state  in  violation  of 
the  statute,  whether  such  liquors  were  in- 
tended for  the  personal  use  of  the  purchaser 
or  not. 

A  statute  prohibiting  soliciting  of  orders 
by  means  of  such  circulars  or  other  adver- 
tisements, the  offense  of  which  defendant 
was  found  guilty,  is  certainly  within  the 
spirit  and  policy  of  the  statute  to  prohibit 
the  sale  and  manufacture  of  intoxicating 
liquors.  And  the  carrying  of  such  liquors 
into  the  state  by  a  common  carrier  would 
be  in  furtherance  of  the  unlawful  purposes 
of  those  violating  the  statute. 

Again,  if  orders  should  be  obtained  by 
means  of  circulars,  or  other  advertisements 
inhibited  by  the  statute,  and  result  in  a 
sale  and  delivery  of  liquors  within  the  state, 
such  sale  would  be  a  violation  of  the  stat- 
ute and  be  covered  by  the  Webh-Kenyon 
Statute. 

So  we  conclude,  in  view  of  the  interpre- 
tation of  the  Wibon  Act,  that  this  latest 
Federal  statute  supplementing  that  act  has 
so  far  removed  restrictions  upon  state  ae» 
tion  as  to  validate  the  provisions  of  the 
Yost  Law  in  question,  and  that  defendant 
is  guilty  as  charged. 

We  pass  without  further  consideration 
the  point  that  these  provisions  of  the  Yost 
Law  infringe  the  "privileges  and  immuni- 
ties'' clause  of  the  14th  Amendment  to  the 
Federal  Constitution.  No  personal  right  or 
privilege  protected  by  the  Constitution  is 
involved.  The  right  to  send  liquors  into  the 
state,  or  there  sell  or  solicit  orders  therefor, 
in  violation  of  the  state  statute,  is  not  a 
personal  privilege,  or  one  protected  by  the 
ConstitutiiHi.  And  the  right  and  privilege 
of  a  citizen  to  obtain  liquors  for  personal 
use  in  a  lawful  way  are  not  involved.   ' 

Judgment  affirmed. 
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HALSEY  and  Another 
v. 

LOWENFELD. 
LEIGH,  Third  Party. 

([1916]  2  K.  B.  707.) 

Tjandlord  and  tenant  *-  lease  ^  alien 
enemy  lessee  ^  rent  accrued  after 
outbreak  of  war. 

1«  Where  the  lessee  under  a  lease  made 
before  the  outbreak  ol  war  becomes  an  alien 
enemy  on  the  outbreak  of  war,  his  covenant 

Note.  —  As  to  effect  of  war  on  contracts 
^th  alien  enemies,  see  annotaticMi  follow- 
ing Zinc  Corp.  v.  Hirsch,  post,  662. 
L.RA.1917C. 


in  the  lease  to  pay  the  rent  is  not  thereby 
extinguished  or  suspended,  and  he  may  be 
sued  for  the  rent  that  accrues  due  during 
the  war< 

2.  If  such  a  lessee  has  assigned  the  lease 
with  a  covenant  of  indemnity  Mgainst  his 
liability  for  the  rent,  his  remedies  are  sus- 
pended whilst  he  is  an  alien  enemy,  so  that 
he  cannot,  during  the  war,  enforce  his  right 
to  indemnity  eitper  by  a  third-party  notice 
or  otherwise. 

Decision  by  Ridley,  J.,  affirmed. 

(July  28,  1916.) 

APPEAL  from  the  decision  of  Ridley,  J., 
without  a  jury.  [1916]  1  K.  B.  143, 
86  L.  J.  K,  B.  N.  S.  323,  114  L.  T.  N.  S. 
179,  [1916]  W.  N.  40a,  32  Times  L.  R.  138. 
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By  a  lease  dated  March  18,  1899,  wkich 
defined  the  expreBsions  "lessor"  and  "kaaee" 
as  including  the  assigns  of  the  lessor  and 
of  the  lessee  respectively,  one  £4gar  Bruce 
(since  deceased),  as  lessor,  demised  to  the 
defendant  Lowenfeld,  as  lessee,  the  Prince 
of  Wales'  Theater  for  the  term  of  twenty- 
four  years  from  Christmas,  1895,  at  the 
yearly  rent  of  £6,000,  payable  by  monthly 
instalments  of  £600  in  advance  on  the  last 
Saturday  in  each  month.  The  lease — it 
was  in  fact  an  underlease — contained  a 
recital  that  the  lessee  had  paid  or  allowed 
in  account  to  the  lessor  the  sum  of  £3,250, 
to  be  held  by  the  lessor  on  the  terms  there- 
inafter contained;  and  with  reference  to 
this  sum  it  was  provided  that  during  the 
first  six  of  the  last  seven  years  of  the  said 
term  the  said  rent  of  £6,000  should  be  re- 
duced l^  £500  per  annum,  and  in  the  last 
year  by  £250,  for  the  purpose  of  allowing 
the  lessee  to  be  repaid  the  said  sum  of 
£3,250,  such  sums  of  £500  and  £250  being 
deducted  by  the  lessee  being  given  credit 
for  one  twelfth  of  such  sums  respectively 
on  each  monthly  payment  of  rent  accruing 
due  during  such  years.  The  lease  contained 
a  covenant  by  tiiie  lessee  to  pay  the  said 
rent  thereby  reserved  in  advance  at  the 
times  and  in  manner  thereinbefore  appoint- 
ed for  payment  thereof  respectively,  dear 
of  all  deductions  except  landlord's  prop- 
erty tax.  It  also  contained  a  number  of 
other  covenants  by  the  lessee,  usual  in 
leases  of  similar  premites  in  London;  and 
it  contained  covenants  by  the  lessor  for 
quiet  enjoyment,  for  performance  of  the 
covenants  in  the  superior  lease,  and  for  the 
maintenance  of  the  structural  walls  of 
the  demised : buildings  in  good  sud  substan- 
tial repair. 

By  a  deed  dated  March  21,  1899,  the 
lessee  assigned  the  premises  comprised  in 
the  lease  to  one  Lederer,  "together  with  the 
full  benefit  of  the  sum  of  £3,250  so  deposit- 
ed as  aforesaid  and  the  income  therefrom 
and  the  interest  of  the  said  H.  Lowenfeld 
therein,"  and  Lederer  covenanted  for  him- 
self and  his  assigns  to  indemnify  the  lessee 
against  liability  for  the  rent.  Subsequent- 
ly Lederer  assigned  the  benefit  of  the  lease, 
with  a  like  covenant  of  indemnity,  to  one 
George  Edwardes,  who  assigned  the  benefit 
of  the  lease  with  a  like  covenant  to  one 
Leigh,  in  whom  the  term  was  vested  at  the 
commencement  of  the  action.  Leigh  had 
sublet  the  theater  to  one  Curaon,  who  was 
in  possession  of  it. 

The  lessee  was  an  Austrian  subject,  and 
on  the  outbreak  of  war  in  August,  1914,  he 
became  an  alien  enemy.  In  July,  1915,  the 
plaintiffs,  as  assignees  of  the  lessor's  inter- 
est under  the  lease,  sued  the  lessee  for  £600, 
being  the  rent  due  for  the  month  of  June, 
L.RJV.1917C. 


1915;  and  in  September,  1915,  they  com« 
menced  a  second  action  against  him  for 
£1,000,  being  the  rent  due  for  the  months 
of  July  and  August.  The  two  actions  were 
consolidated.  The  lessee  contended  that  he 
could  not  be  sued  on  his  obligations  under 
the  lease  during  the  war;  but  if  he  was  held 
liable,  he  claimed  to  be  indemnified  against 
the  rent  by  Leigh  and  Curzon,  on  whom 
he  served  third-party  notices  under  order 
xvi.,  X-  48,  and  he  also  claimed  to  be  al- 
lowed certain  deductions  from  the  rent 
under  the  above  stated  provisions  in  the 
lease.  Ridley,  J.,  overruled  the  contentions 
<rf  the  lessee  and  disallowed  his  claim  for 
deduction!,  and  gave  judgment  for  the 
plaintiffs  for  £1,500.    The  lessee  appealed* 

Messrs.  Heber  Hurt,  K.  C,  and  Blanoo 
White,  for  the  appellant: 

This  lease  cannot  be  performed  without 
commercial  intercourse  between  the  parties, 
and  therefore  it  is  either  suspended  during 
the  war  or  entirely  avoided.  The  principle 
is  stated  in  Laws  of  England  (Halsbury) 
vol.  1,  p.  311,  vol.  7,  p.  463;  The  Hoop,  1 
C.  Rob.  196;  Janson  v.  Driefontein  Consoli* 
dated  Mines  [1902]  A.  C.  484,  5  B.  R.  C. 
810,  71  L.  J.  K.  B.  N.  S.  857,  87  K  T. 
N.  S.  372,  8  Times  L.  R.  796,  7  Com.  Cas. 
268.  The  effect  of  a  declaration  of  war  is 
to  prohibit  all  intercourse  with  an  alien 
enemy  except  by  license  from  the  Crown. 
The  Panariellos,  84  L.  J.  Prob.  N.  S.  140, 
112  L.  T.  N.  S.  177,  31  Times  L.  R.  326, 
69  Sol.  Jo.  399;  Robson  v.  Pfemier  Oil  & 
Pipe  Line  Co.  [1915]  2  Ch.  124,  [1915]  W. 
N.  168,  113  L.  T.  N.  S.  523,  31  Times  L. 
R.  386,  59  Sol.  Jo.  413,  affirmed  in  [1915] 

2  Ch.  135,  [1915]  W.  N.  205,  84  L.  J.  Ch. 
N.  S.  629,  113  L.  T.  N.  S.  627,  31  Times 
L.  R.  420,  59  Sol.  Jo.  475;  E:arberg  v. 
Blythe  [1915]  2  K.  B.  390,  [1915]  W. 
N.  168,  84  L.  J.  K.  B.  N.  S.  1673,  113 
U  T.  N.  S.  186,  31  Times  L.  R.  351. 
But  where  the  cause  of  action  accrues  be- 
fore the  war,  and  nothing  remaitts  to  be 
done  except  to  enforce  payment,  a  British 
subject  may  sue  an  alien  enemy.  Robinson 
V.  Continental  Ins.  Co.  [1916]  1  K.  B.  155, 
[1914]  W.  N.  393,  84  L.  J.  K.  B.  N.  S.  238, 
112  L.  T.  N.  8*  126,  31  Times  L.  R.  20,  59 
Sol.  Jo.  7^  20  Com.  Cas.  125;  Leader  v. 
Direction  der  Disconto  Qesellshaft    [1916] 

3  K.  B.  164,  [1916]  W.  N.  232,  84  L.  J.  K. 
B.  N.  S.  1806,  113  L.  T.  N.  S.  696,  31  Times 
L.  R.  464,  69  Sol.  Jo.  544.  Here  the  lessee's 
covenants  in  the  lease  are  executory  and 
must  give  rise  to  some  intercourse  between 
the  parties,  but  there  can  be  no  contractual 
relations  between  enemies  during  war.  Dis- 
tington  Hematite  Iron  Co.  v.  Possehl  [19161 
1  K.  B.  811,  [1916]  W.  N.  117,  32  Times 
L.  R.  349;  Porter  v.  Fteildenberg    [19161 
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1  K.  B.  867,  5  B.  R.  C.  548,  [1915]  W.  N. 
43,  84  L.  J.  K.  B.  N.  S.  1001,  112  L.  T. 
N.  S.  313,  31  Times  L.  R.  162,  69  Sol.  Jo. 
216,  20  Com.  Cas.  189;  Wolf  v.  Carr 
£1915]  W.^.  196,  31  Times  L.  R.  407;  Kreg- 
linger  v.  Cohen,  31  Times  L.  R.  592. 

[Lord  Reading,  Ch.  J.,  referred  to  the 
Proclamation  of  September  9,  1914,  and  the 
Trading  with  the  Enemy  Act,  1914  (4  ft 
6  Geo.  V.  chap.  87),  §  1.] 

There  is  no  case  in  which  an  action  has 
been  maintained  against  an  alien  enemy  on 
a  cause  of  action  that  has  accrued  after  the 
outbreak  of  war  except  Porter  t.  Freuden- 
berg  [1915]  1  K.  B.  867,  5  B.  R.  C.  548, 
[1915]  W.  N.  43,  84  L.  J.  K.  B.  N.  S.  1001, 
112  L.  T.  N.  S.  313,  31  Times  L.  R.  162,  69 
Sol.  Jo.  216,  20  Com.  Cas.  189,  and  in  that 
ease  the  point  now  raised  was  not  taken. 
The  decision  in  London  k  Northern  Estates 
Co.  V.  Schlesinger  [1916]  1  K.  B.  20,  85 
L.  J.  K.  B.  N.  S.  369,  114  L.  T.  N.  8.  74, 
[1915]  Wt  N.  354,  32  Times  L.  R.  78,  60 
Sol.  Jo.  223,  turned  on  the  construction  of 
an  order  and  is  not  in  point.  In  the  next 
place,  if  the  defendant  is  liable  to  the  plain- 
tiffs, he  is  entitled  to  defend  himself  and 
to  use  all  the  means  and  appliances  of  de- 
fense. Porter  v.  Freudenberg  [1915]  1  K. 
B.  882;  McVeigh  t.  United  States,  11  Wall. 
259,  20  L.  ed.  80.  Judicature  Act  1873, 
§  24,  subsec.  3.  He  is  not  setting  up  a 
counterclaim  or  seeking  to  assert  an  inde- 
pendent claim,  as  in  Wynne  v.  Tempest 
[1897]  1  Ch.  114,  66  L.  J.  Ch.  N.  S.  81,  75 
L.  T.  N.  S.  624,  46  Week.  Rep.  183.  His 
claim  to  indemnity  is  dependent  on  his 
liability  to  the  plaintiffs.  If  he  is  held 
liable,  he  seeks  by  the  third-party  notice  to 
shift  his  liability  onto  the  shoulders  of  the 
party  who  is  really  liable  to  pay  the  rent. 
Moule  V.  Garrett,  L.  R.  7  Exch.  101,  41  K 
J.  Exch.  N.  S.  62,  26  L.  T.  N.  S.  367,  20 
Week.  Rep.  416.  Lastly,  on  the  terms  of 
th<^  lease,  the  defendant  is  entitled  to  cer- 
tain deductions  from  the  amount  claimed 
by  the  plaintiffs. 

Messrs.  Rose-Innes,  K.  C,  and  Lilley, 
for  the  respondents: 

The  principle  underlying  the  prohibition 
of  intercourse  between  the  subjects  of  this 
country  and  an  alien  enemy  is  to  cripple 
the  enemy  and  benefit  this  country  (Espo* 
sito  V.  Bowden,  7  El.  A  Bl.  778,  119  Eng. 
Reprint,  1430,  27  L.  J.  Q.  B.  N.  S.  17,  3 
Jur.  N.  S.  1209,  5  Week.  Rep.  732,  24  Eng. 
Rul.  Cas.  399),  and  does  not,  it  is  sub- 
mitted, extend  to  intercourse  which  is  to 
the  advantage  of  this  country  (Kershaw  v. 
Kelsey,  100  Mass.  561,  1  Am.  Rep.  142,  97 
Am.  Dec.  124;  Robson  v.  Premier  Oil  A 
Pipe  Line  Co.  [1915]  2  Ch.  124,  [1915] 
W.  N.  168,  113  L.  T.  N.  S.  523,  31  Times 
L.  R.  385,  59  Sol.  Jo.  413,  affirmed  in  [1915] 
L.R.A.1917C. 


2  Ch.  136,  [1915]  W.  N.  206,  84  L.  J.  Ch. 
N.  S.  629,  113  L.  T.  N.  S.  627,  31  Times  L. 
R.  420,  69  Sol.  Jo.  475).  Porter  v.  Freud- 
enberg [1915]  1  K.  B.  857,  6  B.  R.  C.  548, 
[1915]  W.  N.  43,  84  L.  J.  K.  B.  N.  S.  1001, 
112  L.  T.  N.  S.  313,  31  Times  L.  R.  162,  59 
Sol.  Jo.  216,  20  Com.  Cas.  548,  contains  a 
review  of  the  whole  law  on  the  subject.  In 
that  case  the  rent  had  accrued  after  the  out- 
break of  war,  and  it  is  true  that  the  point 
now  taken  by  the  appellant  was  not  raised; 
but  the  judgment  is  baaed,  it  is  submitted, 
on  the  assumption  that  an  alien  enemy  may 
be  sued  in  the  King's  courts  during  the  war. 
Id.  880.  No  case  has  decided  that  an  execu- 
tory contract  is  dissolved  as  to  both  par- 
ties on  the  outbreak  of  war.  The  true  view 
is  that  the  remedy  may  be  suspended  during 
the  war.  Janson  v.  Driefontein  Consoli- 
dated Mines  [1902]  A.  C.  493,  5  B.  R.  C. 
810,  71  L.  J.  K.  B.  N.  S.  857,  87  L.  T.  N.  8. 
372,  18  Times  L.  R.  796,  7  Com.  Cas.  268. 
Further,  it  is  contended  that  so  long  as  an 
alien  enemy  holds  property  in  this  country, 
he  cannot  retain  it  without  performing  the 
obligations  connected  with  it.  Suppose 
Lowenfeld  had  not  assigned  the  lease:  then, 
on  the  outbreak  of  war,  if,  as  he  contends, 
the  contract  was  dissolved,  the  result  would 
be  remarkable.  The  estate  would  remain 
vested  in  him,  an  alien,  freed  from  the  ob- 
ligations of  his  covenants  in  the  lease.  It 
is  submitted  that  his  obligations  are  not 
dissolved,  but  continue,  and  that  he  may  be 
sued  for  the  breach  of  them.  As  to  his 
claim  for  deductions  from  the  rent,  he  is 
not  entitled  to  any  allowance,  because  he 
assigned  the  premises  with  the  benefit  of 
the  lease  to  Lederer. 

Mr.  Graham  Mould,  for  Leigh,  third 
party : 

The  appellant's  remedy  against  me  is  sus- 
pended during  the  war.  The  question  de- 
pends on  the  construction  of  the  Judicature 
Act,  1873,  §  24,  subsec.  3.  Before  the  act 
the  appellant  could  not  have  brought  me  in 
as  a  party  to  the  action.  He  must  have 
brought  a  separate'  action  for  indemnity 
against  me.  A  third-party  notice  is  analo- 
gous to  a  writ.  MeCheane  v.  Oyles  [1902] 
1  Ch.  287,  71  L.  J.  Ch.  N.  8.  183,  50  Week. 
Rep.  376,  86  L.  T.  N.  S.  1.  The  section  has 
only  altered  the  procedure,  and  not  the 
rights  of  parties.  I  am  entitled  to  the  same 
rights  as  if  1  were  a  defendant  in  a  sepa- 
rate action. 

[He  was  stopped.] 

Curzon  was  not  represented. 

Mr.  Heber  Hart,  K.  C,  in  reply  on  the 
main  question  referred  to  Potts  v.  Bell,  8  T. 
R.  554,  101  Eng.  Reprint,  1640,  2  Esp.  612, 
5  Revised  Rep.  462,  2  Eng.  Rul.  Cas.  654: 
Rex  V.  Oppenheimer  [1916]  2  K.  B.  766, 
84  L.  J.  K.  B.  N.  S.  1760,  113  L.  T.  N.  8. 
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383,  79  J.  P.  383,  31  Times  L.  R.  369,  69 
Sol.  Jo.  442;  Rex  v.  Kupfer  [1915]  2  K. 
B.  321,  84  L.  J.  K,  B.  N,  S.  1021,  79  J.  P. 
270;  and  on  the  third- party  notice,  to  Por- 
ter V.  Freudenberg  [1915]  1  K.  B.  881,  6 
B.  R.  C.  648,  [1916]  W.  N.  43,  84  L.  J. 
K.  B.  N.  S.  1001,  112  L.  T.  N.  S.  313,  31 
Times  L.  R.  162,  50  Sol.  Jo.  216,  20  Com. 
Gas.  548. 

liord  Reading,  Ch.  J.: 

The  plaintiffs  sued  the  defendant  to  re- 
cover £1,500  for  rent  due  to  them  at  the 
rate  of  £500  per  month  in  respect  of  the 
Prince  of  Wales'  Theater  for  the  months  of 
June,  July,  and  August,  1915.  Save  as  to 
part  of  the  amount  claimed  it  is  not  dis- 
puted that  the  plaintiffs  are  entitled  to  the 
rent,  but  it  is  contended  that,  as  the  de- 
fendant is  an  alien  enemey,  that  is,  an  Aus- 
trian subject,  residing  in  Austria,  he  is  not 
liable  to  pay  the  rent,  on  the  ground  that, 
owing  to  the  state  of  war,  the  contract 
hitherto  subsisting  between  him  and  the 
plaintiffs  is  dissolved  or  suspended.  If 
found  liable  to  the  plaintiffs,  the  defendant, 
by  a  third-party  notice,  claimed  indemnity 
against  John  Leigh.  Ridley,  J.,  gave  Judg- 
ment for  the  plaintiffs,  and  held  that  the  de- 
fendant could  not  maintain  the  third-party 
claim.  The  defendant  appeals  from  this  de- 
cision and  asks  that  judgment  should  be 
entered  for  him  on  the  plaintiffs'  claim,  and, 
if  held  liable,  he  appeals  against  Ridley, 
J.'s  jtidgment  on  the  third-party  •  claim. 
[His  Lordship  stated  the  facts  and  con- 
tinued:] The  question  raised  in  the  case 
is  whether  the  plaintiffs,  during  the  war, 
can  sue  an  alien  enemy  under  a  lease  grant- 
ed before  the  war.  It  is  contended  on  be- 
half of  the  defendant  that,  upon  the  out- 
break of  war,  all  intercourse,  commercial 
or  otherwise,  between  persons  resident  here 
and  alien  enemies,  became  illegal,  and  con- 
sequently that  a  lease  granted  before  the 
war  to  one  who,  since  the  war,  became  an 
alien  enemy,  was  either  suspended  during 
the  war  or  determined,  and  that  no  action 
could  be  brought  during  the  war  to  recover 
payment  under  the  covenant  in  the  lease 
from  an  alien  enemy.  That  commercial  in- 
tercourse between  inhabitants  of  this  coun- 
try with  alien  enemies,  unless  permitted  by 
the  Sovereign,  is  prohibited  and  illegal,  is 
beyond  question:  see  The  Hoop,  1  0.  Rob. 
196;  Espoeito  v.  Bowden,  7  El.  A  Bl.  779, 
119  Eng.  Reprint,  1430,  27  L.  J.  Q.  B. 
N.  S.  17,  8  Jur.  N.  S.  1209,  5  Week.  Rep. 
732,  24  Eng.  Rul.  Gas.  399;  Porter  v.  Freud- 
enberg [1915]  1  K.  B.  857,  867,  5  B.  R.  C. 
648,  [1915]  W.  N.  48,  84  L.  J.  K.  B.  N.  S. 
1001,  112  L.  T.  ISr.  S.  313,  31  Times  L.  R. 
162,  69  Sol.  Jo.  216,  20  Com.  Gas.  548.  And 
this  prohibition  at  common  law,  of  inter- 
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course  between  residents  in  this  country 
and  aliens,  is  not  confined  to  commercial  or 
trading  intercourse:  see  The  Panareillos,  84 
L.  J.  Prob.  N.  8.  140,  112  L.  T.  N.  S.  777, 
31  Times  L.  R.  326,  59  Sol.  Jo.  399;  Rob- 
son  v.  Premier  Oil  &  Pipe  Line  Co.  [1915] 
2  Ch.  124,  [1915]  W.  N.  168,  113  L.  T. 
X.  S.  523,  31  Times  L.  R.  385,  59  Sol.  Jo. 
413.  The  prohibition  is  based  on  public 
policy,  which  forbids  the  doing  of  acts  that 
will  or  may  be  to  the  advantage  of  the 
enemy  state  by  increasing  its  capacity  for 
prolonging  hostilities  and  by  adding  to  the 
resources  available  to  individuals  in  the 
enemy  state:  see  Porter  v.  Freudenberg 
[1915]  1  K.  B.  857,  868.  In  the  present 
case  the  contract  whereby  the  defendant 
covenanted,  inter  alia,  to  pay  rent  in  respect 
of  the  property  known  as  the  Prince  of 
Wales'  Theater,  was  a  subsisting  and  valid 
and  enforceable  contract  at  the  outbreak 
of  war.  Since  the  war  no  intercourse  has 
in  fact  taken  place  with  the  alien  enemy, 
unless  It  can  be  said  that  seeking  to  obtain 
payment  by  him  of  the  rent  due  under  the 
lease  is  within  the  prohibition,  of  common 
law  and  consequently  illegal.  It  is  con- 
tended for  the  defendant  that  not  only 
would  the  payment  be  illegal,  but  that  the 
lease  itself  must  be  treated  as  at  an  end  or 
suspended  in  consequence  of  the  war.  Pay- 
ment by  or  <m  account  of  an  alien  enemy  to 
persons  resident  in  this  country  is  not  trad- 
ing with  the  enemy,  and  is  permitted  if  the 
payment  arises  out  of  a  transaction  entered 
into  before  the  outbreak  of  war.  This  is 
provided  in  §  7  of  the  Proclamation  relating 
to  trading  with  the  enemy,  dated  September 
9,  1914,  which  has  legislative  authority,  for 
by  the  Trading  with  the  Enemy  Act,  1914 
{4  &  6  Geo.  V.  chap.  87),  §  1,  subseo.  2,  it 
is  declared  that  *'any  act  permitted  by  or 
under  any  such  Proclamation  shall  nc^  be 
deemed  to  be  trading  with  the  enemy.'*  In 
order  to  avoid  misconception,  the  payment 
is  permitted  only  when  not  made  or  ac- 
companied by  terms,  conditions,  or  circum- 
stances which  would  in  themselves  consti- 
tute a  trading  with  the  enemy.  Upon  this 
ground  I  hold  that  the  plaintiffs  would  not 
commit  an  illegal  act  if  they  claimed  and 
received  payment  from  the  defendant  of 
rent  due  .under  a  lease  granted  to  him  before 
the  war,  and  that  they  are  entitled  to  suc- 
ceed in  this  action. 

I  have  had  the  opportunity  of  reading 
Warrington,  L.  J.'s,  judgment,  and  I  agree 
with  his  conclusion  as  to  the  continued  va- 
liditv  of  the  lease  at  the  outbreak  of  war, 
and  with  his  reasons  for  this  conclusion. 
1 1  desire  to  add  that  the  contention  that  a 
lessee  who  has  become  an  alien  enemy  is 
released  from  all  obligations  undertaken  be- 
fore the  war  cannot  be  sustained.     There 
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M  tio  authority  for  such  a  proposition  in 
any  of  the  cases  or  textbooks,  and  in  my 
judgment  it  is  unsound  in  principle.  The 
prohibition  of  intercourse  between  persons 
in  this  country  and  alien  enemies  is  based 
on  public  policy,  and  it  would  indeed  be  a 
strange  result  if  a  law  so  founded  was 
held  to  apply  to  relieve  an  alien  enemy  of 
obligations  incurred  before  the  war  in  re* 
spect  of  property  of  which  he  is  not  de- 
prived by  the  Crown;  for  the  property  of 
alien  enemies  is,  at  common  law,  subject  to 
confiscation  by  the  Crown,  in  virtue  of  the 
Royal  prerogative:  see  Hale's  Pleas  of  the 
Crown,  vol.  1,  p.  96;  Porter  v.  Freudenberg 
[1915]  1  K.  B.  867,  867.  But  if  the  Crown 
refrains  from  exercising  the  right  to  con- 
fiscate, and  allows  the  alien  enemy  to  con- 
tinue in  ownership  of  the  property,  he  holds 
it  subject  to  all  its  obligations.  It  irould 
be  manifestly  absurd  that  he  should  derive 
the  advantage  of  holding  the  property  with- 
out liability  to  perform  the  obligations  in- 
cident to  his  right  of  ownership.  For 
example,  if  a  freehold  is  held  by  him  sub- 
ject to  a  restrictive  covenant  not  to  build 
within  a  period  of  years,  can  it  be  said  that 
the  consequences  of  war  are  that  the  alien 
enemy  is  allowed  to  remain  the  owner  of 
the  estate,  but  is  freed  from  the  obligations 
of  the  covenant!  If  the  contract  is  dis- 
solved, as  contended,  the  estate  would  be 
freed  forever  from  the  burden  of  the  cove- 
nant. In  my  judgment  the  covenant  re- 
mains notwithstanding  the  war.  If  there  is 
a  breach  of  covenant,  the  enemy  may  be 
sued,  although,  no  doubt,  there  are  diffi- 
culties in  serving  him.  In  the  present  case 
those  difficulties  have  been  surmoimted  and 
the  alien  enemy  has  appeared.  In  my  opin- 
ion Ridley,  J.'s,  judgment  in  favor  of  the 
plaintiffs  upon  the  point  of  liability  of  tlie 
defendant  is  correct.  It  was  argued  that  if 
the  alien  enemy's  rights  under  the  covenants 
are  not  dissolved  by  the  war,  at  least  they 
are  suspended,  and  that  therefore  the  plain- 
tiffs' rights  under  the  covenants  are  also 
suspended.  But  it  is  the  rem^y  of  the 
alien  enemy  which  is  suspended,  not  be- 
cause the  covenant  has  ceased  to  operate 
during  the  war,  but  because  the  alien  enemy 
cannot  have  recourse  to  the  King's  courts 
to  enforce  a  right  until  he  has  ceased  to  be 
an  alien  enemy. 

This  brings  me  to  the  next  point;  namely, 
whether  the  defendant  can  enforce  his  claim 
to  indemnity  by  a  third-party  notice.  The 
objection  taken  is  that  he  cannot  become 
"actor"  in  proceedings  in  the  King's  courts, 
and  that  he  must  be  regarded  as  a  plaintiff 
in  an  action  seeking  a  remedy  against  the 
third  party,  who  must  be  regarded  as  a 
defendant.  Ridley,  J.,  has  upheld  this  ob- 
jection, and  I  come  to  the  same  conclusion. 
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This  point  turns  entirely  upon  the  interpre- 
tation of  the  language  of  the  Judicature 
Act  1873,  §  24,  subsec.  3,  in  reference  to 
third-party  notice:  "And  every  person 
served  with  any  such  •  notice  shall  Uience- 
forth  be  deemed  a  party  to  such  cause  or 
matter,  with  the  same  rights  in  respect  of 
his  defense  against  such  claim,  as  if  he  had 
been  duly  sued  in  the  ordinary  way  by  such 
defendant."  The  right  of  the  defendant  to 
bring  a  third  party  into  an  action  to  which 
he  was  not  a  party  was  given  in  order  to  en- 
able the  defendant  to  pursue  his  remedy  for 
indemnity  in  the  action  m-  which  it  waa 
sought  to  make  him  liable  to  the  plaintiff; 
but  although  the  third  paji^  thus  becomes 
a  party  to  the  cause,  his  rights  in  respect 
of  his  defense  against  a  claim  for  indemnity 
are  preserved  to  him,  and  are  to  be  treated 
as  if  in  an  action  brought  against  him.  If 
the  alien  enemy  had  brought  a  separate  ac- 
tion against  the  third  party,  one  of  the  an- 
swers would  have  been,  as  it  is  now,  that 
the  alien  enemy  could  not  sue  during  the 
war.  We  must  decide  according  to  the 
words  of  the  statute,  which  are  plain,  and 
therefore  we  must  regard  the  third-party 
claim  for  this  purpose  as  a  separate  action 
by  the  defendant,  with  the  inevitable  result 
that  the  defendant's  third-party  claim  fails. 

I  agree  with  Warrington,  L.  J.,  that  the 
claim  must  be  reduced  by  the  amount  of 
£125,  and  that  to  that  extent  the  judgment 
must  be  varied.  Subject  to  this  variation 
the  appeal  must  be  dismissed  with'  oosts. 

liush,  J.,  has  read  this  judgment  and 
desires  me  to  say  that  he  agrees  with  it. 

Warrington,  L.  J.: 

The  plaintiffs  are  the  persons  now  entitled 
to  the  reversion  expectant  on  the  determina« 
tion  of  a  lease  dated  March  18,  1896,  of  the 
Prince  of  Wales'  Theater,  and  to  the  bene- 
fit of  the  covenants  by  the  lessee  therein 
contained.  The  defendant  is  the  original 
lessee  under  the  lease.  The  term  has  be- 
come vested  by  assignm^it  in  one  Leigh.  The 
action  is  for  the  recovery,  under  the  cove- 
nant by  the  lessee  for  the  payment  of  rent, 
of  three  monthly  payments  falling  due  re- 
spectivdiy  in  June,  July,  and  August,  1915. 
The  defendant  is  an  Austrian  subject,  resi- 
dent in  Austria,  and  is  therefore  an  alien 
enemy.  He  contends  that  the  outbreak  of 
war  between  this  country  and  Austria  ren- 
dered illegal  the  further  performance  of  the 
contract  between  him  and  the  plaintiffs, 
and  that  both  parties  were  discharged  from 
their  obligations  to  each  other  tiiereunder, 
with  the  result  that,  inasmudi  as  the  rent 
for  which  he  is  sued  accrued  due  after  the 
outbreak  of  war  between  this  country  and 
Austria,  he  was  under  no  liability  to  pay 
it,  and  this  action  must  therefore  fail.    Bid- 
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ley;  J^  h«a  oTerruled  this  defense  and  has 
given  jvdgmoit  lor  the  plaintiffs  for  £1,500| 
the  full  amount  claimed.  The  defendant  is- 
sued a  third-party  notice  against  Leigh,  as 
assignee  of  the  lease,  claiming  indemnity. 
Leigh  insisted  that  the  defendanfti  being  an 
alien  enemy,  cannot,  during  the  war,  main- 
tain an  action  in  the  courts  of  this  country, 
that  the  third  party  [defendant]  is  an  actor, 
and  that  he  was  accordingly  entitled  to 
judgment.  The  defendant,  on  the  other 
hand,  contends  that  by  issuing  the  third- 
party  notice  he  was  merely  exercising  a 
right  conferred  upon  him  as  a  defendant, 
and  ought  not  to  be  treated  in  respect  there- 
of as  an  "actor,''  and  he  relies  upon  the 
principles  expressed  in  Porter  ▼.  Freuden- 
berg  [1915]  1  K.  B.  857,  867,  5  B.  R.  C. 
548,  [1915]  W.  N.  43,  84  L.  J.  K.  B.  N.  S. 
1001,  112  L.  T.  N.  S.  313,  31  Times  L.  R. 
162,  59  Sol.  Jo.  216,  20  Com.  Cas.  548,  as 
to  the  rights  of  an  enemy  when  sued  in  this 
country.  Ridley,  J.,  has  overruled  the  de- 
fendant's contentions  and  has  given  judg- 
ment for  Leigh  on  the  third-party  notice. 
The  defendant  appeals  from  the  judgment 
against  him  in  the  action,  and  if  that  ap- 
peal fails,  then  from  the  judgment  on  the 
third-party  notice.  A  minor  question  arises 
whether  the  defendant  is  entitled  to  a  de- 
ductiofn  from  the  full  amount  claimed  by 
virtue  of  certain  provisions  in  the  lease  to 
which  I  will  refer  later.  The  material  facts 
are  as  follows:  [His  Lordship  stated  the 
facts  and  continued :  ] 

The  first  question,  then  is  whether,  under 
the  circumstances  of  this  case,  the  outbreak 
of  war  discharged  the  defendant,  an  alien 
enemy,  from  his  liability,  otherwise  indis- 
putable, to  pay  the  rent  under  the  lease  of 
1896.  The  following  general  propositions 
are,  I  think,  clearly  established:  (1)  By 
itQ  oommon  law  of  England,  on  the  out- 
break of  war  between  Great  Britain  and  an- 
other nation  it  becomes  unlawful  for  a 
British  subject  to  engage  in  any  intercourse 
with  an  enemy,  whether  of  a  commercial 
nature  or  otherwise,  unless  it  be  with  the 
permission,  express  or  implied,  of  the  exec- 
utive authority.  (2)  It  follows  that  any 
intercourse  on  the  part  of  a  subject  of  Great 
Britain  with  an  enemy,  incidental  to  the 
performance  by  either  party  of  contractual 
obligations,  is  unlawful.  These  propositions 
are,  I  think,  covered  by  authority:  see  The 
Panariellos,  84  L.  J.  Prob.  N.  S.  140,  112 
L.  T.  N.  S.  777,  31  Times  L.  R.  326,  69 
SoL  Jo.  399,  and  the  cases  there  cited,  and 
Robson  V.  Premier  Oil  &  Pipe  Line  Co. 
[1916]  2  Ch.  124,  [1915]  W.  N.  168,  113 
L.  T.  N.  8.  523,  31  Times  L.  R.  385,  59 
SoL  Jo.  413.  It  follows  that,  if  a  contract 
at  the  outbreak  of  war  remains  to  be  per- 
formed by  both  parties,  it  would  be  unlaw- 
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ful  for  that  one  of  them  who  is  a  British 
subject  to  perform  his  part.    The  contract 
would  be  an  illegal  contract  and  both  par- 
ties would  be  discharged.     I  think,  more- 
over,  that  though   t^e   substantive  obliga- 
tion to  be  performed  is  that  of  the  enemy 
only,   yet,   if   its  performance  necessitates* 
the    concurrence    of   the    other    party,   the 
promisee,   and   that   involves   unlawful   in- 
tercourse with  the  alien,  the  latter  would 
be  discharged  from  his  obligation.    This  is 
really  only  an  example  of  the  general  rule, 
for  the  concurrence  of  the  promisee  would 
be  afforded  in  pursuance  of  a  duty  arising 
from   the   contractual   relation.     The   next 
question  is  whether  the  present  case  comes 
within  the  rule.     It  must  first  be  deter- 
mined what  relative  obligations  of  the  plain- 
tiffs and  the  defendant  remained  to  be  per- 
formed at  the  outbreak  of  war.    As  regards 
the  covenants  by  the  lessor,  I  think  it  must 
be  taken  that  they  would  all  run  with  the 
land,  and  that  the  benefit  of  them  would 
pass  to   the   assignee.      It    is    true    that 
amongst  them  was  a  covenant  by  the  lessor 
to  perform  the  lessee's  covenants  contained 
in  the  superior  lease,  and  it  is,  of  course, 
possible  that  that  lease  may  have  contained 
a  covenant    of    an    exceptional   character 
which  would  not  run  with  the  land.     The 
superior  lease  has  not  been  put  in  evidence, 
birt  I  think  we  are  entitled  to  assume  as 
against  the  defendant,  on  whom  the  onus 
rests   of'  establishing  his  defense,   that   it 
did  not  contain  such  an  exceptional  cove- 
nant.   If  I  am  right  so  far,  the  only  sub- 
stantive obligations  as  between  the  parties 
to  the  present  action  remaining  to  be  per- 
formed were  those  to  be  performed  by  the 
defendant.     Of   these   the    only    one  with 
which  we  are  concerned  is  the  covenant  for 
payment  of  the  rent.    The  next  question  is, 
did  the  performance  of  this  obligation  by 
the   defendant  require  the  concurrence  of 
the  plaintiffs,  and,  if  so,  would  such  con- 
currence be  unlawful?     It  did  require  the 
plaintiffs'    concurrence,    inasmuch    as    pay- 
ment by  one  party  involved  receipt  by  the 
other.     It  dees  not  follow,  however,  that 
such  receipt  was  unlawful,  and  I  think  the 
Proclamation  pf  September  19,  1914,  estab- 
lishes that  it  was  not,  but  was  an  act  per- 
mitted   by   the    executive   authority.      The 
Proclamation,  after  warning  people  against 
doing  certain  acts  and  entering  into  certain 
transactions  as  involving  trading  with  the 
enemy,    contains   the   following'   provision: 
"Nothing    in    this    Proclamation    shall    be 
deemed  to  prohibit  payments  by  or  on  ac- 
count of  enemies  to  persons  resident,  carry- 
ing on  business  or  being  in  our  dominions, 
if  such  payments  arise  out  of  transactions 
entered  into  before  the  outbreak  of  war  or 
otherwise  permitted.'^    In  terms  the  olamse 
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purports  to  allow  payments  by  or  on  ac- 
count of  the  enemy,  and  says  nothing  about 
receipts;  but  I  think  it  must  be  construed 
to  authorize — if  such  authority  be  neces- 
sary— the  receipt  by  a  British  subject  of 
a  payment  so  made.  If  this  is  so,  the  per- 
formance by  the  defendant  of  his  obligation 
did  not  involve  any  unlawful  act  on  the 
plaintiffs'  part,  and  I  see  no  reason  why 
the  defendant  should  be  treated  as  released. 
Subject  to  the  question  as  to  the  deduction 
claimed  by  the  defendant,  which  I  will  deal 
with  later,  I  think  the  appeal  from  the 
judgment  against  the  defendant  fails  and 
must  be  dismissed. 

Now  aa  to  the  third-party  notice.  The 
question  is  whether  the  third  party  is  en- 
titled to  be  placed  in  the  same  position  aa 
he  would  be  in  if  he  were  defendant  to  an 
action  by  the  present  defendant  as  plain- 
tiff. In  that  case  he  would  be  entitled  to 
judgment,  inasmuch  as  the  remedy  of  the 
plaintiff,  as  an  alien  enemy,  would  be  sus- 
pended during  the  war.  Porter  v.  Freuden- 
berg  [1915]  1  K,  B.  867,  6  B.  R.  C.  548, 
[1915]  W.  N.  43,  84  L.  J.  K.  B.  N,  S.  313, 
31  Times  L.  R.  162,  59  Sol.  Jo.  216,  20  Com. 
Cas.  548.  The  right  to  issue  the  third- 
party  notice  is  derived  from  the  Judicature 
Act  1873,  and  the  rules  thereunder.  Subsec. 
3  or  §  24  is  as  follows:  "The  said  courts 
respectively,  and  every  judge  thereof,  shall 
also  have  power  to  grant  to  any  defendant 
in  respect  of  any  equitable  estate  or  right, 
or  other  matter  of  equity,  and  also  in  re- 
spect of  any  legal  estate,  right,  or  title 
claimed  or  asserted  by  him,  all  such  relief 
against  any  plaintiff  or  petitioner  as  such 
defendant  shall  have  properly,  claimed  by 
his  pleading,  and  as  the  said  courts  respec- 
tively, or  any  judge  thereof,  might  have 
granted  in  any  suit  instituted  for  that  pur- 
pose by  the  same  defendant  against  the 
same  plaintiff  or  petitioner;  and  also,  all 
such  relief  relating  to  or  connected  with 
the  original  subject  of  the  cause  or  matter, 


and  in  like  maimer  claimed  against  any 
other  person,  whether  already  a  party  to 
the  same  cause  or  matter  or  nojt,  who  shall 
have  been  duly  served  with  notice  in  writ- 
ing of  auch  claim  pursuant  to  any  rule  of 
court  or  any  order  of  the  court,  aa  might 
properly  have  been  granted  against  auch 
person  if  he  had  been  made  a  defendant  to 
a  cause  duly  instituted  by  the  same  de- 
fendant for  the  like  purpose;  and  every  per- 
son served  with  any  such  notice  shall 
thenceforth  be  deemed  a  party  to  such  cause 
or  matter,  with  the  same  rights  in  respect  of 
his  defense  against  such  claim,  as  if  he  had 
been  duly  sued  in  the  ordinary  way  by  such 
defendant."  In  my  opinion  this  deals  with 
procedure  only,  and  does  not  affect  the 
rights  of  either  the  original  defendant  or 
the  third  party.  If  the  third  party  had 
been  sued  in  the  ordinary  way,  he  would 
have  been  entitled  to  claim  judgment  on 
the  ground  that  the  suit  could  not  be  main* 
tained.  This  is,  in  my  opinion,  a  right  in 
respect  of  his  defense  against  the  claim 
made  by  the  third-party  notice,  and  he  is 
therefore,  under  the  express  words  of  the 
statute,  entitled  to  insist  on  such  right.  In 
this  respect  also  the  judgment  is,  in  my 
opinion,  correct  and  should  be  affirmed. 

There  remains  the  question  as  to  the  de- 
duction from  the  rent  claimed  by  the  defend- 
ant. [Hia  Lordship  then  considered  the 
provisions  of  the  lease  and  tiie  assignment 
on  thia  point,  and  held  that  the  defendant 
was  entitled  <to  the  reduction  of  £1,500  by 
a  sum  of  £125,  and  that  judgment  ought  to 
be  entered  for  £1,375  instead  of  £1,500, 
and  continued:]  I  desire  to  add  that  I  con- 
cur in  the  general  observations  of  the  Lord 
Chief  Justice  as  to  the  position  of  alien 
enemies  holding  property  in  this  country. 

Solicitors  for  appellant:  Hatchlneon  & 
Cuff. 

Solicitors  .  for  respondents:  Valpy, 
Peckham  &  Chaplin;  C.  F.  J.  Jennings. 
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ZINC  CORPORATION,  Limited, 

V. 

HIRSCH  and  Others. 
([1916]  1  K.  B.  541.) 

Alien  enemy  —  contract  by  British  mine 
owner  — >  sale  of  zinc  concentrates  to 
subjects  of  Germany  resident  there  ^ 
outbreak  of  war  —  illegality  of  oon* 
tract. 
By  a  contract  made  in   1908,  as  varied 

and  extended  by  a  contract  made  in  1910, 

the  plaintiffs,   a  company   incorporated   in 

L.R.A.1917C. 


England,  agreed  to  sell,  and  the  defendants, 
who  resided  and  carried  on  business  in  Ger- 
many, agreed  to  purchase,  during  each  of 
the  ten  years  1910  to  1919,  both  inclusive, 
the  whole  of  the  plaintiff's  production  of 
zinc  concentrates  at  their  mine  in  Australia, 

Note.  —  As  to  the  effect  of  war  on  con- 
tracts with  alien  enemies,  see  annotation 
following  this  case,  post,  662. 

As  to  status  of  corporation  as  alien 
enemy,  see  note  to  Continental  Tyre  &  Rub- 
ber Co.  V.  Daimler  Co.  5  B.  R.  C.  804;  and 
also  the  same  case  in  the  House  of  Lords, 
6  B.  R.  C.  269. 

As  to  the  right  of  an  alien  enemy  to  in- 
stitute an  action,  or  his  liability  to  be  sued 
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such  pEoduetioB  not  to  be  1ms  than  86,000 
tons  nor  more  than  95,000  tons  in  each 
year ;  and  the  plaintiffs  were  prohibited, 
so  long  as  the  contract  should  be  in  force, 
from  selling  any  zinc  concentrates  to  any 
person  other  than  the  defendants,  Tvho  were 
entitled  at  any  time  to  leave  2,200  tons  of 
concentrates  on  the  plaintiffs'  floors  and 
800  tons  in  their  vats,  at  the  plaintiffs'  ex- 
penses. By  clause  17  of  the  contract  of  1008 
it  was  provided  that  in  the  event  ol  (inter 
alia)  any  strike,  suspoision  of  labor,  floods, 
Are,  stoppage  of  water  supply,  acts  of  God, 
force  majeure,  or  any  cause  beyond  the 
control  of  either  the  sellers  or  the  buyers 
preventing  or  delaying  the  carrying  out  of 
the  contract,  *'then  this  agreement  shall  be 
suspended  during  the  continuance  of  any 
and  every  such  disability."  War  was  not 
specified  as  a  cause  of  suspension.  The  con- 
tract contained  various  provisions  as  to 
notices  being  siven,  as  to  fixing  the  price 
of  and  the  method  and  time  of  payment  for 
the  concentrates,  as  to  weighing,  sampling, 
and  assaying  the  concentrates,  and  as  to 
other  matters.  On  the  outbreak  of  war  be- 
twe^i  Great  Britain  and  Germany  on  Au- 
gust 4,  1014,  the  defendants  became  alien 
enemies.  In  an  action  for  a  declaration 
that  the  contract  was  dissolved  by  the 
existence  of  the  war; — 

Held  by  the  court  of  appeal  that,  as- 
suming that  war  was  a  cause  of  suspension 
within  clause  17  of  the  contract  of  1908, 
the  suspension  was  only  of  deliveries  of  con- 
centrates, and  not  of  the  whole  contract, 
and  that  the  effect  of  the  prohibition 
against  selling  to  any  person  other  than 
the  defendants  was  to  prevent  the  plaintiffs 
from  using  their  resources  for  the  benefit 
of  this  country;  that  therefore  the  further 
performance  of  the  contract  after  the  out* 
break  of  war  became  Illegal,  as  being  detri- 
mental to  the  interests  of  the  country  and 
of  assistance  to  the  King's  enemies;  and 
that  the  contract  was  dissolved. 

Held,  also,  by  Swinf en  Eady  and  Philli- 
more,  L.  J  J.  (Pickford,  L.  J.,  not  dissent- 
ing), affirming  the  decision  of  Bray,  J., 
that  the  contmued  existence  of  the  con- 
tract would  involve  commercial  intercourse 
with  the  enemy,  and  upon  that  ground  also 
the  agreement  had  become  illegal  and  was 
dissolved. 

Semble,  per  Bray,  J.:  Neither  the  ex- 
pression ''force  majeure"  in  clause  17  of 
the  contract  of  1908,  nor  the  general  words 
at  the  end  of  the  clause,  included  war  as  a 
cause  of  suspension. 

(September  7  and  December  21,  1915.) 

TRIAL  of  action  before  Bray,  J.,  without 
a  jury. 

The  plaintiffs  claimed  a  declaration  that 
an    agreement    dated    April    4,    1912,    was 


abrogated  and  avoided  by  the  existence  of 
a  state  of  war  between  Great  Britain  and 
Giermany  on  August  4,  1014,  and  that  the 
plaintiffs  were  released  and  absolved  from 
any  duty  or  obligation  at  any  time  to  sup- 
ply to  the  defendantfl,  their  servants,  agents, 
nominees,  or  assigns,  the  plaintiffs'  produc- 
tion of  sine  concentrates  or  any  part  there- 
of, or  otherwise  to  observe  and  perform  the 
said  agreonent  or  two  earlier  agreem«its  of 
December  14,  19(^,  and  June  20,  1910.  i 

The  plaintiffs  were  a  company  incor- 
porated in  England  pursuant  to  tiie  Com- 
panies (Consolidation)  Act  1908,  having 
their  registered  and  head  office  in  the  city 
of  London.  The  main  business  of  the  plain- 
tiffs was  the  production  of  zinc  coneen* 
trates  at  Broken  Hill,  in  tho  state  of  New 
South  Wales,  Australia.  The  defendants 
were  metal  merchants  and  smelters  resident 
and  carrying  on  business  at  Halberstadt,  in 
Germany,  and  were  therefore,  after  the  dec- 
laration of  war  between  Great  Britain  and 
Crermany  on  August  4,  1914,  alien  enemies. 
On  I>ecember  14,  1908,  a  contract  was  en- 
tered into  between  the  Zinc  Corporation, 
Limited  (a  company  incorporated  in  the 
state  of  Victoria,  Australia),  the  prede- 
cessors of  the  plaintiffs,  and  the  defendants, 
whereby  the  company  agreed  to  sell  to  the 
defendants  356,000  to  385,000  tons  of  zinc 
concentrates  produced  or  to  be  produced  at 
Broken  Hill;  deliveries  of  the  concentrates 
to  be  taken  at  Broken  Hill  in  about  equal 
monthly  deliveries,  as  far  as  the  sellers' 
production  would  allow. 

Clause  17  was  as  follows:  '^n  the  event 
of  any  strike,  lockout,  combination  of  work- 
men, interference  of  trade  unions,  suspen- 
sion of  labor  whether  partial  local  or  gen- 
eral and  from  whatsoever  cause  arising, 
floods,  storms,  fire,  stoppage  of  water  sup- 
ply, washaways  of  railways,  accidents,  acts 
of  God,  force  majeure  or  perils  of  the  sea, 
breakdown  of  machinery  or  inability  of  the 
Silverton  Tramway  Company  to  provide 
the  necessary  trucks  for  taking  away  the 
concentrates  or  in  the  event  of  any  cause 
beyond  the  control  of  either  the  sellers  or 
the  buyers  preventing  or  delaying  the  car- 
rying oiit  of  this  agreement  then  this  agree- 
ment shall  be  suspended  during  the  con- 
tinuance of  any  and  every  such  disability." 

The  contract,  which  was  very  elaborate, 
contained  various  other  provisions  as  to 
notices  being  given  by  the  sellers,  as  to 
fixing  the  price  of  and  the  method  and  time 
of  payment  for  the  concentrates,  the  pay- 
ment to  be  made  in  Melbourne,  Victoria,  as 
to   weighing,    sampling,   and   assaying   the 


during  the  continuance  of  the  war, 
in  5  B.  R.  0.  588,  <m  "Alien  enemies 
gants." 
L.KJ^.1917C. 


note 
liti- 


1  The  action  was  brought  under  the  Legal 
Proceedings  against  Enemies  Act  1915  (5 
Geo.  V.  chap.  36),  §  1. 
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concentrates,  and  as  to  arbitration  between 
the  parties. 

By  a  contract  of  June  20,  1910,  varying 
and  extending  the  provisions  of  the  previous 
contract,  and  confirming  it  as  so  modified, 
the  company  were  to  sell  and  the  defend- 
ants were  to  purchase  during  each  of  the 
ten  years  1910  to  1919,  both  inclusive,  the 
company's  production  of  sine  concentrates, 
such  production  not  to  be  less  than  85,000 
tons  nor  more  than  95,000  tons  in  each  year. 

By  clause  3  of  this  agreement  it  was  pro- 
vided that  "the  sellers  shall  not  so  long  as 
this  agreement  shall  be  in  force  sell  any 
zinc  concentrates  to  any  person  or  persons 
firm  or  firms  or  corporation  or  corporations 
other  than  the  buyers." 

Clause  5  provided  that  2,200  tons  of  con- 
centrates might  at  any  time  be  left  by  the 
buyers  on  the  sellers'  floors  and  800  tons  in 
the  sellers'  vats,  both  at  the  sellers'  risk 
without  payment. 

The  terms  of  these  two  contracts  are  more 
fully  referred  to  in  the  judgments. 

On  July  9,  1911,  the  plaintiff  company 
was  formed  and  bought  the  undertaking  of 
the  Zinc  Corporation,  Limited  (incor- 
porated in  Victoria ) ;  and  on  April  4,  1912, 
the  contract  above  referred  to  was  entered 
into  between  the  Zinc  Corporation,  Limited 
(incorporated  in  Victoria),  and  its  liquida* 
tor,  the  plaintiffs,  and  the  defendants,  by 
which  the  plaintiffs  undertook  to  perform 
the  contract  of  December  14,  1908,  as  modi- 
fied by  the  contract  of  June  20,  1910,  and 
to  be  bound  by  the  terms  thereof  in  every 
way  as  if  the  plaintiffs  were  parties  thereto 
in  lieu  of  the  Victorian  company;  and  the 
defendants  released  and  discharged  the  Vic- 
torian company  and  its  liquidator  from  the 
contract  and  accepted  the  liability  of  the 
plaintiffs  upon  the  contract^  in  lieu  of  the 
liability  of  the  Victorian  company,  and 
agreed  to  be  bound  by  the  terma  of  the  con- 
tract so  modified  as  if  the  plaintiffs  had 
been  named  in  it  as  a  party  thereto  in 
place  of  the  Victorian  company.  This  con- 
tract was  acted  upon  until  a  few  days  be- 
fore August  4,  1914,  when  the  defendants 
gave  to  the  plaintiffs  notice  that  they 
should  discontinue  taking  ore,  and  deliv- 
eries of  zinc  concentrates  by  the  plaintiffs 
to  the  defendants  thereupon  ceased. 

At  the  trial  before  Bray,  J.,  Mr,  Govett, 
the  chairman  of  the  plaintiff  company,  ex- 
plained the  position  and  showed  the  great 
difficulty  the  plaintiffs  would  have  in  sell- 
ing their  concentrates  if,  on  the  termina- 
tion of  the  war,  they  were  bound  to  re- 
sume deliveries  to  the  defendants.  They 
were  so  great  that  the  plaintiffs  had  ceased 
to  produce  ores  since  the  outbreak  of  the 
war.  No  evidence  was  called  for  the  de- 
fendants. 
L.RJ^.1917C. 


Messrs.  Gore-Browne»  K.  C,  and  F. 
l>odd,  for  the  plaintiffs: 

On  August  4,  1914,  when  war  broke  out, 
the  contract  of  1912  between  the  plaintiffs 
and  the  defendants  was  dissolved.  The  pro- 
vision in  clause  17  of  the  agreement  of  1908 
that  "this  agreement  shall  be  suspended  dur- 
ing the  continuance  of  any  and  every  such 
disability"  only  means  that,  on  the  assump- 
tion that  war  comes  within  the  category  of 
disabilities  therein  mentioned,  deliveries  of 
the  zinc  concentrates  shall  be  suspended. 
The  provision  does  not  mean  that  the  whole 
a^eement  shall  be  suspended.  The  further 
performance  of  the  contract  therefore  be- 
came illegal,  inasmuch  as  it  would  involve 
commercial  intereourse  with  the  enemy 
during  the  war.  If,  in  the  case  of  a  con- 
tract made  before  the  war  with  a  person 
who  becomes  an  alien  enemy,  anything  re- 
mains to  be  done  under  it  after  the  out- 
break of  war  beyond  mere  payment,  the 
further  performance  of  the  contract  becomes 
illegal  and  it  is  dissolved.  Where,  how- 
ever, the  cause  of  action  accrued  befcn'e  the 
war,  and  nothing  remains  to  be  done  under 
the  contract  except  payment,  the  contract 
is  only  suspended  during  the  war. 

In  Janson  v.  Driefontein  Consol.  Mines 
[1902]  A.  C.  484,  509,  6  B.  R.  C.  810,  Lord 
Lindley  said  that  "War  produces  a  state 
of  things  giving  rise  to  well-known  special 
rules.  It  prohibits  all  trading  with  the 
enemy  except  with  the  Royal  license,  and 
dissolves  all  contracts  which  involve  such 
trading,"  and  referred  to  Esposito  v.  Bow- 
den,  7  El.  &  Bl.  763,  784,  119  Eng.  Reprint, 
1430,  24  Eng.  Rul.  Cas.  399,  where  Willes, 
J.,  in  delivering  the  judgment  of  the  ex- 
chequer chamber,  adopted  the  language  of 
Lord  Tenterden  in  his  work  on  Shipping, 
5th  ed.  p.  427:  "If  an  agreement  be  made 
to  do  an  act  lawful  at  the  time  of  such 
agreement,  but  afterwards,  and  before  the 
performance  of  the  act,  the  performance  be 
rendered  unlawful  by  the  government  of  the 
country,  the  agreement  Is  absolutely  dis- 
solved." Lord  Alvanley,  Ch.  J.,  in  Furtado 
V.  Rogers,  3  Bos.  &  P.  191,  198,  127  Eng. 
Reprint,  105,  14  Eng.  Rul.  Cas.  125,  said 
that  "it  is  not  competent  to  any  subject  to 
enter  into  a  contract  to  do  anything  which 
may  be  detrimental  to  the  interests  of  his 
own  country."  In  Robson  v.  Premier  Oil 
&  Pipe  Line  Co.  [1915]  2  Ch.  124,  [1915] 
W.  N.  168,  113  L.  T.  N.  S.  523,  31  Times 
L.  R.  385,  69  Sol.  Jo.  413,  affirmed  in  [1915] 
2  Ch.  136,  [1915]  W.  N.  205,  84  L.  J.  Ch. 
N.  S.  629,  113  L.  T.  N.  S.  527,  31  Times 
L.  R.  420,  59  Sol.  Jo.  475,  it  was  laid  down 
by  the  court  of  appeal  that  "a  transaction 
between  an  alien  enemy  and  a  British  sub- 
ject which  mig^t  result  in  detriment  to 
this  country  or  advantage  to  the  enemy* 
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within  tlie  principle  upon  whleli  in- 
ieroouise  is  prokibited,  namely,  that  of 
public  policy.  A  negative  clanae  ia  witliin 
that  principle.  The  test,  therefore,  is,  is 
the  contract  detrimental  to  the  interests  of 
this  country  or  beneficial  to  the  enemy  coun- 
try? If  it  is,  it  is  illegal  and  is  dissolyed 
on  the  outbreak  el  wfa,  Gontraets  which 
involve  commercial  intercourse  with  the 
enemy  are  therefore  ilk^al. 

The  further  performance  of  this  contract 
is  detrimental  to  the  interests  of  this  coun- 
try and  beneficial  to  tiie  enemy  country  on 
a  further  ground.  By  clause  8  of  the  agree- 
ment of  1010  the  plaintiffs  cannot  sell  sine 
concentrates  to  any  person  other  than  the 
defendants,  and  by  clause  6  the  defendants 
have  a  right  to  leave  2,200  ions  of  concen- 
trates on  the  plaintiff's  floors  and  800  tone 
in  their  vats.  It  is  contrary  to  the  inter- 
ests of  this  country  that  the  plaintiffs 
should  be  prevented  from  using  their  re- 
sources, especially  in  the  case  of  so  valuable 
a  product  as  zinc  concentrates,  for  the  bene- 
fit of  their  country,  and  that  they  should 
be  obliged  to  increase  the  resources  of  the 
enemy  by  holding  such  large  quantities 
available  for  them  after  the  war.  The 
plaintiffs  cannot  sell  to  the  defendants,  who 
are  alien  enemies,  nor  can  they  sell  to  any 
other  person  without  committing  a  breach 
9i  clause  3  of  the  agreement  of  X91(k 

War,  moreover,  is  not  one  of  the  causes 
enumerated  in  clause  17  as  giving  rise  to 
the  suspension  of  the  contract,  nor  is  it  in- 
cluded in  the  expression  "foroe  majeure." 
By  "force  majeure"  is  meant  some  cause  of 
a  physical  nature  affecting  the  means  of 
production  or  delivery  of  the  concentrates. 
The  clause  does  not  contain  the  expression 
**Teetraint  of  princes,"  with  which  war 
might  be  ejusdem  generis,  and  it  is  not  ejus- 
dem  generis  with  force  majeure.  Force 
majeure  differs  from  war  in  that  it  does 
not  make  a  contract  illegal,  but  merely  the 
performance  impossible.  The  words  "any 
cause  beyond  the  control  of  eithw  the  sellers 
or  the  buyers  preventiqg  or  delaying  the 
carrying  out  of  this  i^eemcnt"  do.  not  in- 
clude war,  as  they  must  be  construed  as 
meaning  causes  ejusdem  generis  with  the 
preceding  words.  Thorman  v.  Dowgate  S. 
S.  Co.  [1010]  1  K.  B.  410,  79  L.  J.  K.  B. 
N.  6.  287,  102  L.  T.  N.  8.  242,  15  Com.  Cas. 
67;  Northfleld  S.  S.  Co.  v.  Compagnie 
r Union  dee  Qas  [1912]  1  K.  B.  4S4,  81  L. 
J.  K.  B.  N.  a  281,  105  L.  T.  N.  S.  853,  28 
Times  L.  R.  148,  12  Asp.  Mar.  L.  Cas.  87, 
17  Com.  Cas.  74;  Ulatsoulris  v.  Priestman 
[1915]  1  K.  B.  881,  [1915]  W.  N.  78,  84 
L.  J.  K.  B.  N.  6.  967,  113  L.  T.  N.  8.  48, 
80  Com.  Cas.  252,  was  also  referred  to. 
L.RJ^.1917C. 


Messrs.  Oomiistoii,  K.  C,  and  August 
Oohn,  for  the  defendants: 

During  the  war  the  agreement  of  1908  is, 
by  the  operation  of  clause  17,  entirely  svs- 
pended.  But,  assuming  that  the  operation 
of  clause  17  is  merely  to  suspend  delivery 
ol  the  concentrates  during  the  war,  the 
contract  would  still  remain  in  force,  because 
nothing  would  have  to  be  done  except  ad- 
justment of  the  accounts,  and  that  would 
not  involve  trading  with  the  enemy.  The 
defendants  are  willing  to  consent  to  the 
plaintiffs  selling  concentrates  during  the 
war,  so  that  there  would  be  nothing  con- 
trary to  the  interests  of  Great  Britain  in 
the  contract  being  suspended  during  that 
period.  The  contract  is  either  not  dissolved 
at  all,  or,  if  it  involves  trading  with  the 
enemy,  it  is  only  dissolved  so  far  as  trading 
with  the  enemy  is  concerned.  If  war  pre- 
vents the  further  performance  of  part  of 
the  contract,  there  is  no  reason  why  it 
should  prevent  the  performance  of  the  rest 
of  the  contract.  A  contract  for  delivery  by 
instalments  stands  upon  a  different  footing 
from  other  contracts.  The  court  can  elimi- 
nate the  illegality  and  say  that  deliveries 
are  to  be  resumed  after  the  war  as  being 
perfectly  legal.  An  executory  contract  is 
dissolved  only  if  it  must  be  performed  dui^ 
ing  the  war.  Clause  3  of  the  contract  of 
1010  is  a  provision  in  the  defendants'  favor 
which  they  can  waive,  and  in  their  defense 
they  have  offered  to  waive  during  the  war 
the  operation  of  the  clause  in  respect  of 
we  produced  or  to  be  produced  during  the 
war.  At  any  rate,  the  agreement  is  sever- 
able as  to  that.  The  statement  of  Lord 
I/indley  In  Janson  v.  Driefontein  Consol. 
Mines  [1902]  A.  C.  484,  509,  5  B.  R.  C.  810, 
that  war  dissolves  aU- contracts  which  in- 
volve trading  with  the  enemy,  which  is  the 
basis  of  all  the  recent  decisions,  was  merely 
a  dictum.  In  that  case  Lord  Halsbury,  L. 
C,  said  [1902]  A.  C.  493,  that  "no  contract 
or  other  transaction  with  a  native  of  the 
country  which  afterwards  goes  to  war  is 
affected  by  the  war.  The  remedy  is  in- 
deed suspended:  an  alien  enemy  cannot  sue 
in  the  courts  of  either  country  while  the 
war  lasts;  but  the  rights  on  the  contract 
are  unaffected,  and  when  the  war  is  over 
the  remedy  in  the  courts  of  either  is  re- 
stored." That  passage  shows  that  the  true 
rule  is  that  war  suspends  a  contract,  but  does 
not  dissolve  it.  War  is  included  in  clause 
17.  It  is  either  force  majeure  or  a  cause 
beyond  the  control  of  the  sellers  or  the  buy- 
ers, preventing  or  delaying  the  carrying  out 
of  the  agreement.  In  the  clause  force  ma- 
jeure is  mentioned  as  well  as  ''acts  of  Qod," 
and  therefore  includes  something  more  than 
vis  major.  It  includes  the  intervention  of 
human  agency,  preventing  the  carrying  out 
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of  the  contract.  Force  majeure  was  held 
bj  Bailhache,  J.,  in  Mataoukis  v.  Prieet- 
man,  supra,  to  include  the  dislocation  of  a 
shipbuilding  business  owing  to  the  great 
coal  strike.  War  is  also  within  the  words 
"any  cause  beyond  the  control."  In  Thor- 
man  v.  Dowgate  S.  S.  Co.  and  Northfield 
S.  S.  Co.  V.  Compagnie  TUnion  dee  Gaz, 
supra,  the  words  were  "any  other  cause." 
The  fact  that  the  word  "other"  is  omitted 
in  clause  17  shows  that  the  intention  of  the 
parties  was  to  exclude  the  ejusdem  generis 
rule.  Larsen  y.  Sylvester  &  Co.  [1008]  A. 
0.  295,  77  L.  J.  K.  B.  N.  8.  993,  99  L.  T. 
N.  S.  94,  24  Times  L.  R.  640,  13  Com.  Cas. 
328,  and  France,  F.  &  Co.  v.  Spackman  k 
eons,  18  Com.  Cas.  52,  108  L.  T.  N.  S.  371, 
12  Asp.  Mar.  L.  Cas.  289,  were  also  re- 
ferred to. 

Mr.  Gore-Browne,  K.  C,  replied. 

The  following  judgment  was  read  by 
Bray,  J.,  who,  after  stating  the  facts,  con- 
tinued : 

On  these  facts  the  plaintiffs  contended 
that  the  outbreak  of  war  rendered  the  fur- 
ther performance  of  the  contract  illegal 
and  that  it  was  dissolved.  The  defendants, 
on  the  other  hand,  contended  that  it  was 
merely  suspended  during  the  continuance 
of  the  war,  and  they  relied  mainly  on  clause 
17  of  the  contract  of  December,  1908.  I 
think  that,  apart  from  that  clause,  the  con- 
tract would  be  disserved.  I  so  held  in  a 
case  before  me  in  July  last,  where  a  similar 
•question  arose,  on  the  authority  of  a  case 
of  Wolf  V.  Carr,  P.  &  Co.  [1915]  N.  W.  196, 
31  Times  L.  R.  407,  in  the  court  of  appeal, 
not,  I  believe,  yet  reported.  Lord  Lindley, 
in  Janson  v.  Driefontein  Consol.  Mines 
1:1902]  A.  C.  484,  509,  5  B.  R.  C.  810,  stated 
the  law  thus:  "War  produces  a  state  of 
things  giving  rise  to  well-known  special 
rules.  It  prohibits  all  trading  with  the 
enemy  except  with  the  Royal  license,  and 
dissolves  all  contracts  which  involve  such 
trading."  The  passage  in  Esposito  v.  Bow- 
den,  7  El.  &  Bl.  763,  784,  119  Eng.  Reprint, 
1430,  24  Eng.  Rul.  Cas.  399,  relied  on  by 
Lord  Lindley  is  as  follows:  "If  an  agree- 
ment be  made  to  do  an  act  lawful  at  the 
time  of  such  agreement,  but  afterwards,  and 
before  the  performance  of  the  act,  the  per- 
formance be  rendered  unlawful  by  the  gov- 
ernment of  the  country,  the  agreement  is 
absolutely  dissolved."  I  think  there  can 
be  no  doubt  that  that  is  the  law.  I  think, 
further,  that  if  the  performance  of  any  term 
of  the  agreement  or  the  exercise  of  any 
right  or  option  given  by  it  be  rendered  un- 
lawful the  whole  agreement  is  dissolved. 
The  court  cannot  substitute  for  the  agree- 
ment made  by  the  parties  an  agreement 
minus  any  one  of  its  terms.  The  parties 
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,  have  never  so  agreed.  It  is  not  contended 
here  that  the  agreement  was  severable.  The 
defendants,  however,  contended  that  the  ef- 
fect of  clause  17  was  to  provide  that  all 
trading  and  all  occasion  for  oommereial  in- 
tercourse would  be  suspended  during  the 
war,  and  consequently  nothing  illegal  would 
be  done  under  the  cpntract  during  the  c<m- 
tinuance  of  the  war.  The  contract  would 
be  performed  without  any  illegality  on  thd 
part  of  either  party,  and,  therefore,  there 
would  be  no  ground  for  its  dissolution.  I 
think  this  contention  would  be  sound  if  it 
be  clear  that  that  is  the  true  effect  of 
clause  17.  It  becomes  necessary,  therefore, 
to  consider  clause  17.  It  is  in  these  words: 
[The  learned  judges  having  read  the  clause, 
continued:]  Two  points  arise  on  the  con- 
struction of  this  clause:  (1)  Is  war  one 
of  the  causes  on  which  the  agreement  Ib  to 
be  suspended?  and  (2)  What  is  the  mean- 
ing of  the  words  "this  agreement  shall  be 
suspended?"  I  think  both  these  are  points 
of  great  difficulty, — the  difficulty  which  al- 
ways arises  when  an  event  happens  which 
was  not  contemplated  by  the  parties  when 
they  entered  into  the  agreement.  I  feel 
satisfied  that  if  the  parties  had  contem- 
plated the  outbreak  of  war  between  Great 
Britain  and  Germany  they  would  have  made 
special  provision  as  to  what  was  to  happen. 
Nevertheless  they  may  have  used  words 
wide  enough  to  provide  for  this  event,  in 
which  case  they  must  be  held  to  have  in- 
tended to  provide  for  it. 

I  will  deal  now  with  the  first  point. 
Apart  from  the  general  words,  the  only 
words  among  the  specilied  causes  for  sus- 
pension which  could  include  war  are  "force 
majeure."  I  do  not  think  that  those  words 
are  apt  words  for  war,  particularly  having 
regard  to  the  context.  "Restraint  of 
princes"  is  not  to  be  found  in  the  clause  or 
any  similar  expression.  I  think  if  war  is 
included,  it  must  be  under  the  general 
words  "or  in  the  event  of  any  cause  beyond 
the  control  of  either  the  sellers  or  the  buy- 
ers." Is  the  rule  ejusdem  generis  to  apply? 
If  it  is  not,  these  words  are  wide  enough. 
Very  little  light  on  this  question  is  to  be 
found  in  the  rest  of  the  contract.  There 
are,  however,  two  considerations:  firstly, 
there  are  no  special  provisions  for  the  event 
of  war,  such  as  one  might  have  eiqpected  to 
find,  and,  secondly,  there  was  no  occasion 
to  insert  "war  between  Great  Britain  and 
Germany"  as  a  cause  for  suspension,  for, 
as  a  matter  of  law  and  without  any  special 
provision,  it  must  cause  at  least  suspension. 
The  inclination  of  my  opinion  is  that  such 
a  war  is  not  included  in  this  clause  as  a 
cause;  but  I  prefer  to  base  my  opinion  on 
the  second  ground  taken  by  the  plaintiffs, 
namely,  that,  assumi^g  war  to  be  included* 
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the  meaning  of  the  words  ''this  agpreement 
shall  be  snspeaded"  is  that  deliTenes  are 
to  be  suspendedi  and  that  in  other  respects 
the  provisions  of  the  agreement  are  to  be 
in  operation,  in  which  case  something*  il- 
legal might  have  to  be  done.  I  think  the 
natural  meaning  of  the  words  "this  a^rree- 
ment  shall  be  suspended"  is  that  all  the 
provisions  of  the  agreement  are  to  be  sus- 
pended and  that  all  rights  and  obligations 
of  each  of  the  parties  are  to  cease  during 
the  continuance  of  the  cause.  Mr.  Comp- 
ston,  however,  for  the  defendants,  admitted, 
and  I  think  was  bound  to  admit,  that  that 
could  not  be  the  meaning.  It  could  not 
have  been  the  intention  of  the  parties,  for 
instance,  that  the  obligation  lor  payment 
for  ores  already  delivered  should  be  sus- 
p^ided;  but  he  contended  that  this  and  the 
necessary  steps  for  arriving  at  the  amount 
due  were  the  only  exceptions,  and  that  this 
would  involve  no  illegal  act.  The  plaintiffs, 
on  the  other  hand,  relied  upon  many  of  the 
clauses  of  the  agreement  as  containing  pro- 
visions which  equally  the  parties  could  not 
have  intended  to  be  suspended,  and  which 
would  involve  commercial  intercourse.  It 
is  necessary  to  examine  the  whol^  of  the 
agreement.  As  a  result  of  this  examination 
I  have  come  to  the  conclusion  that  the  plain- 
tiffs' contention  is  correct,  and  that  sus- 
pension of  the  agreement  meant  only  sus- 
pension of  deliveries.  The  end  and  object 
of  the  agreement  was  the  sale  and  delivery 
by  plaintiffs  to  defendants  of  a  certain  quan- 
tity of  ores  produoed  by  the  plaintiffs  at 
Broken  Hill. 

[The  learned  judge  then  exhaustively 
examined  the  provisions  of  the  agreement 
and  held  that,  upon  its  true  construction, 
the  only  suspension  contemplated  under  it 
was  the  suspension  of  the  deliveries  of  zinc 
concentrates,  and  that  the  right  to  give 
notices  and  the  jurisdiction  of  arbitrators 
was  not  suspended;  that  it  would  be  illegal 
for  the  plaintiffs  to  give  such  notices  during 
the  war;  that  the  giving  of  such  notices 
would  constitute  commercial  intercourse, 
and  would  be  the  exercise  of  a  privilege 
giveto  to  the  plaintiffs  by  the  contract,  and 
would  be  part  and  parcel  of  the  contract. 
He  finally  came  to  the  conclusion,  though 
not  without  much  doubt,  that  he  must  con- ' 
strue  the  words  of  clause  17  as  providing 
only  for  suspensidn  of  deliveries  of  zinc 
concentrates,  and  that  there  would  still  re- 
main things  to  be  done,  or  rights  to  be 
sfxeroised,  which,  after  the  otitbreak  ^  war 
between  Great  Britain  and  Germany,  would 
be  ill^^al.     The  learned  judge  continued {] 

I  have  not  referred  to  the  provisions  of 
the  contract  of  June,  1910,  clause  3  of  which 
was  strongly  relied  upon  by  the  plaintiffs. 
I  think  that,  in  order  to  interpret  dause 
L.RJiL.1917C. 


17  <^  the  contract  of  1008,  that  contract 
alone  must  be  looked  at.  It  results,  there- 
fore, I  think,  that  the  contract  was  dis- 
solved on  August  4,  1914,  and  that  the 
plaintiffs  are  entitled  to  a  declaration  to 
that  effect.*  No  point  was  raised  that  the 
original  company  or  its  liquidator  was  not 
made  a  party.  The  declaration  will  not  af- 
fect their  rights.  They  have  been  finally 
released. 
The  defendants  appealed. 

Messrs.  Compston,  K.  C,  and  August 
Cohn,  for  the  defendants. 

MessJTs.  Gore-Browne,  K.  C,  and  F. 
Dodd,  for  the  plaintiffs. 

The  following  additional  authorities  were 
referred  to:— The  Hoop  <1799)  1  C.  Rob. 
196;  Hadley  v.  Clarke  (1799)  8  T.  R.  259, 
101  Eng.  Reprint,  1377,  4  Revised  Rep.  641; 
Antoine  v.  Morshead  (1815)  6  Taunt.  237, 
128  £ng.  Reprint,  1025,  1  Harsh.  558,  16 
Revised  Rep.  610;  Tillmanns  v.  The  Knuts- 
ford  [1908]  2  K.  B.  385,  77  L.  J,  K.  B.  N. 

5.  778,  24  Times  L.  E.  454,  13  Ck>ra.  Cas. 
244,  affirmed  in  [1908]  A.  C.  406,.  77  L.  J. 
K.  B.  N.  S.  977,  99  L.  T.  N.  S.  399,  ?4  Times 
L.  R.  786,  13  Com.  Cas.  334;  Zinc  Corp.  v. 
Skipwith  (1914)  31  Times  L.  R.  106,  107} 
Rex  V.  Kupfer  [1915]  2  K.  B.  321,  338,  84 
L.  J.  K.  B.  N.  S.  1021,  112  L.  T.  N.  S.  1138, 
79  J.  P.  270,  31  Times  L.  R.  223;  Sanday 
&  Co.  V.  British  &,  F.  M.  Ins.  Co.  [1915]  2 
K,  B.  781,  84  L,  J.  K  B.  N.  S.  1624,  113 
L.  T.  N.  S.  407,  31  Times  L.  R.  194,  69 
Sol.  Jo.  316;  The  Panariellos  (1915)  84 
L.  J.  Prob.  N.  S.  140,  112  L.  T.  N.  S.  777, 

31  Times  L.  R.  326,  59  Sol.  Jo.  399;  Millar 
&  Co.  V.  Taylor  A. Co.  [1915]  W.  N.  408, 

32  Times  L.  R.  161;  Kershaw  v.  Kelsey 
(1868)  100  Mass.  561,  1  Am.  Rep.  142,  97 
Am.  Dec.  124;  Y.  B.  19  £dw.  4,  H.  T.  folio 

6,  pi.  G{  1  Rolle's  Abr.  p.  195,  "Alien 
Enemie;"  Trading  with  the  Enemy  Procla- 
mation, No.  2,  art.  5. 

•  The  judgment  as  drawn  up  was  (omit- 
ting formal  parts)  as  follows:  "It  is  this 
day  adjudged  and  declared  that  the  agree- 
ment dated  the  4th  April,  1912,  .  .  . 
be  Mid  the  same  was  hereby  dissolved  as 
from  11  o'clock  p.  H.  Greenwich  time  of  the 
4th  August,  1914,  by  the  existence  of  a 
state  of  war  between  Great  Britain  and 
Germany,  and  that  the  plaintiffs  as  from 
the  said  time  were  and  are  released  and  ab- 
solved from  any  obligation  at  any  time  to 
supply  to  the  defencUints  or  their  assigns 
any  zinc  concentrates;"  but  the  declaration 
was  without  prejndice  to  the  rights  of 
either  party  in  respect  of  concentrates  sup- 
plied or  which  ought  to  have  been  supplied 
prior  to  the  said  time,  or  to  moneys  paid 
to  the  special  trust  account  mentioned  in 
the  agreement  of  December  14,  1908,  or  to. 
any  cause  of  action  which  had  arisen  prior 
to  August  4,  1914. 
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Swlnfeu  Eady,  L.  J.,  read  the  follow- 
ing judgment: 

This  is  an  appeal  by  the  defendants  from 
the  judgment  of  Bray,  J.,  who,  upon  the 
trial  of  the  action,  mjeide  a  declaration  that 
the  agreement  dated  April  4,  1912,  between 
the  Zinc  Corporation,  Limited  (incorpo- 
rated in  Victoria),  and  Frank  Charles 
Heley,  the  liquidator  thereof,  of  the  first 
part,  the  plaintiffs  of  the  second  part,  and 
the  defendants  ol  the  third  part,  was  dis- 
solved as  from  11  o'clock  p.  m.  Greenwich 
time  on  August  4,  1914,  by  the  existence 
of  a  state  of  war  between  Great  Britain  and 
Germany.  The  said  agreement  is  onfe  where- 
by an  earlier  agreement  dated  December  14, 
1908,  as  modified  by  an  agreement  dated 
June  20,  1910,  was  adopted  and  made  bind- 
ing upon  the  respective  parties  to  this 
action,  the  previous  company,  the  Zinc  Cor- 
poration, Limited.  (Incorporated  in  Vic- 
toria), and  its  liquidator  being  released. 

The  defendants  have  contended  on  this 
appeal  that  the  judgment  was  erroneous, 
and  that  the  effect  of  the  war  was  merely 
to  suspend  the  operation  of  the  agreement 
until  the  termination  of  the  war,  and  not  to 
dissolve  it.  It  is  necessary  first  to  deter- 
mine what  is  the  true  construction  of  the 
agreement  which  is  in  dispute  between  the 
parties,  and  then  to  consider  what  is  the 
effect  of  the  war  upon  the  contract  as  so 
construed. 

The  plaintiff  company  is  engaged  in  ob- 
taining ore  from  their  mines  at  Broken  Hill, 
Australia,  and  they  treat  that  ore  and  other 
ore  and  concentrate  the  mixed  products, 
which  they  sell  as  concentrates.  The  de- 
fendants are  metal  merchants  and  smelters 
and  carry  on  their  business  at  Halberstadt 
in  Germany;  they  buy  the  plaintiffs'  con- 
centrates for  the  purpose  of  smelting.  The 
defendants  are  alien  enemies.  By  the  con- 
tract of  December  14,  1908,  the  predecess- 
ors of  the  plaintiffs  agreed  to  sell  to  the 
defendants  a  quantity  of  355,000  to  385,000 
tons  of  Eine  concentrates  already  produced 
or  to  be  produced  at  Broken  Hill.  By  the 
contract  of  June  20,  1910,  varying  and  ex- 
tending the  previous  contract,  the  company 
were  to  sell  and  the  defendants  were  to 
purchase  during  each  of  the  ten  years  1910 
to  1919,  both  inclusive,  the  whole  of  the 
company's  production  of  zinc  concentrates, 
such  production  not  to  be  less  than  65,000 
tons  nor  more  than  9Q,000  tons  in  each  year, 
and  by  clause  3  of  the  same  agreement  it 
was  provided  that  so  long  as  the  agreement 
should  be  in  force  the  company  should  not 
sell  any  sine  concentrates  to  any  person, 
firm,  or  corporation  other  than  the  defend- 
ants. 

The,  contract  of  April  4,  1912  (embody- 
ing the  former  contracts),  was  acted  upon 
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and  carried  out  between  this  plaintiffs  and 
defendants  respectively  until  on  mr  about 
August  1,  1914,  when  the  defendants  gave 
notice  to  the  plaintiffs,  stopping  all  pay- 
ments and  advances  lor  either  ores  oc  metals 
until  further  notice,  and  stopping  all  ahip- 
ments  to  Europe  of  ores  or  metals.  The 
defendants  discontinued  taking  deliveries 
of  einc  ooneentrates,  by  reason  whereof  the 
plaintiffs  have  been  placed  in  a  posiUon  of 
much  difficulty.  They  cannot  safely  make 
forward  contracts  for  delivery  of  their  prod- 
ucts elsewhere  until  their  legal  position 
has  been  determined,  as,  if  the  contract  with 
the  defendants  has  been  merely  suspended 
during  the  duration  of  the  war,  ajid  they 
are  called  upon,  possibly  at  short  notice,  to 
resume  deliveries  to  the  defendants^  they 
may  run  short  of  material  if,  in  the  mean- 
time, they  sell  and  deliver  elsewhere.  More- 
over, the  evidence  shows  that  the  plaintiffs 
may  have  difficulty  in  finding  a  market  for 
their  products,  certainly  if  they  are  only 
able  to  guarantee  delivery  for  an  unoertaiB 
and  indefinite  period.  Indeed,  the  plaintiffs' 
difficulties  have  been  such  Uutt  they  have 
ceased  to  produce  ores  sinoe  the  oommenoe- 
ment  of  the  war. 

The  plaintiffs  contend  that  the  effect  of 
the  war  is  to  put  an  end  to  and  dissolve  the 
contract.  The  defendants  contend  that  the 
contract  is  merely  suspended  during  the  war 
aAd  will  again  immediately  become  opera- 
tive on  the  restoration  of  peaee.  The  ques- 
tions of  construction  involve  the  determina- 
tion of  the  true  meaning  and  effect  of  clause 
17  of  the  agreement  of  1908.  That  clause 
provides  that  in  certain  events  the  agree- 
ment shall  be  suspended.  Is  the  happening 
of  war  an  event  included  and  provided  for? 
The  plaintiffs  dispute  and  the  defendants 
assert  that  it  is.  If  it  is,  what  is  the  mean- 
ing of  the  expression  "then  this  agreement 
shall  be  suspended?"  *  The  defendants  al- 
lege that  it  means  the  whole  a^eement  Is 
suspended.  If  so,  is  clause  3  of  the  agree- 
ment of  1910,  precluding  the  plaintiffs  from 
selling  elsewhere,  also  suspended?  And  are 
they  now  at  liberty  to  sell  elsewhere?  The 
plaintiffs  allege  that  the  expression  means 
only  that  deliveries  of  ore  arei  suspended; 
that  the  rest  of  the  agreement  remains  in 
force;  and,  if  its  provisions  are  observed, 
necessitates  intercourse  with  the  enemyy  and 
therefore  that  the  agreement  having  beosme 
illegal,  and  so  incapable  of  execution,  is 
BOW  void  and  at  an  end. 

AliUiough  clause  17  does  not  appear  to 
indicate  that  war  was  an  event  within  the 
contemplation  of  tha  oontractiug  pavties, 
yet  the  language  of  the  elauee  may  be  suffi- 
cient to  cover  it,  and  I  assume  in  favor  ol 
the  diafendants  that  such  is  the  ease.  TIm 
term  "force  majeure,"  as  xmed  on  the  torn- 
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tinent  of  Europe/  includes  war:  Calvo  Dio- 
tionnaire  de  Droit  International,  -Toroe 
Majeure;"  Dalloe,  Jurisprudence  G^ntoire, 
tome  24,  p.  756,  art.  ''Force  Majeure;'' 
Groirand's  French  Commercial  Law,  2d  ed. 
p.  854.  Whether  the  expression  has  the 
same  meaning  in  this  contract  is  another 
matter,  but  war  is  a  cause  beyond  the  con- 
trol of  either  party,  preventing  or  delaying 
the  carrying  out  of  the  agreement* 

Then  the  question  is.  What  is  the  mean> 
ing  of  the  phrase  "then  this  agreement  shall 
be  suspended?"  The  events  mentioned  in 
clause  17  upon  which  the  agreement  is  to 
be  suspended  are  numerous  and  extremely 
diverse  in  character;  some  may  be  of  very 
short  duration,  and  others  may  last  for  a 
long  and  indefinite  period;  some  events 
(such  as  strikes  or  suspensions  of  labor) 
may  prevent  the  plaintiffs  from  producing 
ore;  some  (such  as  scarcity  of  trudcs  for 
taking  away  concentrates)  may  prevent  the 
defendants  from  taking  deliv^y.  But,  how- 
ever trival  or  important  the  delay  occa- 
sioned by  the  event,  upon  its  happening 
*then  tiiis  agreement  shall  be  suspended 
during  the  continuance  of  any  and  every 
such  disability." 

Having  regard  to  the  numerous  and  in- 
tricate provisions  of  the  agreement,  it  seems 
quite  unreasonable,  and  indeed  extravagant, 
to  suppose  that  the  parties  could  have  in- 
tended that  a  washaway  of  a  railway,  or  a 
paucity  of  tramway  trucks,  temporarily  in- 
terfering with  production  or  delivery,  should 
suspend  the  carrying  out  of  the  very  elabor- 
ate provisions  of  the  agreement  for  determ- 
ining by  assay  the  percentages  of  silver, 
zinc,  and  lead  contained  in  ore  previously 
delivered,  or  the  reference  to  an  arbitrator 
assayer,  where  the  difference  between  the 
assays  made  by  the  respective  parties  ex- 
ceeded the  limits  specified,  or  the  detailed 
procedure  elaborated  in  the  agreement  for 
the  purpose  of  calculating  the  ultimate 
price  payable  for  ore  already  delivered,  or 
tilie  amoxmt  of  the  "returning  charge"  based 
upon  the  rise  or  fall  in  the  price  of  iqpelter 
(ordinary  brands)  and  upon  the  amount  of 
the  lead  contents  of  the  concentrates.  In- 
deed>  the  argument  that  upon  the  happening 
of  any  event  mentioned  in  clause  17  the 
whole  agreement  was  suspended  led  mani- 
festly to  such  absurd  results  that  the  de- 
fendants then  contended  that  tlie  true  con- 
struction was  that  all  the  agreement  was 
suspended  except  the  portion  of  it  relating 
to  ore  already  delivered.  It  was  said  that 
the  reason  of  the  thing  required  this  con- 
struction, although  not  definitely  so  ex- 
pressed. But  such  a  benevolent  construc- 
tion would  not  obviate  all  difficulty,  having 
regard  to  other  provisions  of  the  agreement 
unconnected    with    ore    already    delivered, 


which  it  could  not  have  been  intended  should 
be  suspended.  Thus,  by  clause  2  of  the 
agreement  of  1910  the  plaintiffs  are  to  fix 
the  quantity  in  excess  of  85,000  tons,  but 
not  exceeding  an  additional  10,0(M)  tons,  to 
be  produced  and  delivered  in  each  year,  and 
are  to  give  notice  to  the  defendants  of  the 
amount  so  fixed  on  or  before  April  30  in 
each  year.  It  cannot  be  that,  if,  by  an  acci- 
dent in  the  last  week  of  April,  and  before 
the  annual  notice  is  given,  production  or 
delivery  of  ore  is  suspended  for,  say,  ten 
days,  the  agreement  is  thereby  suspended 
and  the  plaintiffs  in  consequence  unable  to 
give  the  notice  until  on  or  before  April  30 
in  the  following  year.  This  could  not  have 
been  intended,  as  there  would  be  no  real 
connection  between  cause  and  result.  Again, 
if,  by  the  hi^pening  of  an  event,  within  the 
meaning  of  clause  17,  the  plaintiffs  should 
be  prevented  from  producing  a  sufficient 
quantity  of  zinc  concentrates  to  fulfil  their 
contraety  they  were  to  be  at  liberty  under 
clause  19  to  acquire  and  tender  to  the  de- 
fendants other  zinc  concentrates.  If  the 
whole  agreement  were  suspended,  this  clause 
would  be  suspended,  which  is  absurd,  as  it 
is  only  intended  to  come  into  operation  when 
there  is  a  suspension  under  clause  17. 
Again,  by  clause  3  of  the  agreement  of  1910 
the  plaintiffs  agree  not  to  sell  zinc  concen- 
trates to  any  persons  other  thaji  the  defend- 
ants while  the  agreement  shall  be  in  force. 
It  could  not  have  been  intended  that  when- 
ever the  defendants  were  unable  to  take 
delivery  for  a  few  days,  through  SMne 
temporary  interruption,  the  agreement 
should  be  suspended,  the  consequence  of 
which  would  be  that  the  plaintiffs  could 
take  advantage  of  the  occasion  and  sell 
their  whole  accumulated  stock  elsewhere. 
Other  clauses  and  events  pointing  to  the 
same  conclusion  might  be  referred  to. 

Upon  these  grounds  I  am  of  opinion  that 
it  is  not  possible  to  give  to  the  words  oc^ 
eurring  in  clause  17,  "this  agreement  shall 
be  suspended,"  their  natural  and  ordinary 
meaning,  and  that  the  words  mean  that  de- 
liveries under  the  contract  are  to  be  sus- 
pended. 

The  result  {d  this  construction  is  that  the 
agreement  does  not  contain  a  clause  sus- 
pending its  entire  operation  during  the  war, 
but  it  is  to  be  read  as  if  the  clause  merely 
su^ended  deliveries,  leaving  the  rest  of  the 
contract  subsisting  between  the  parties,  to 
be  performed  according  to  its  tenor.  But 
to  carry  out  during  the  war  any  part  of 
the  contract  would  involve  intercourse  with 
the  enemy,  and  so  would  be  illegal.  Under 
clause  2  of  the  agreement  of  1910  the  notice 
is  to  be  given  before  April  30  in  each  year. 
This  notice  regulates  not  only  the  yearly 
quantity,  but  the  monthly  quantity,  as  de- 
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livery  is  to  be  given  and  taken  in  about 
eqnal  monthly  deliveries.  Again,  the  notice 
exereising  the  option  under  clause  2  of  the 
agreement  of  1910  cannot  be  given.  Again, 
under  clause  6  of  the  agreement  of  1910  no- 
tice is  to  be  given  before  July  6  in  the  year 
following  the  year  of  delivery.*  There  are 
other  clauses,  including  the  arbitration 
clause,  21,  of  the  agreement  of  1908,  all 
pointing  to  the  necessity  of  intercourse,  al- 
though deliveries  may  be  suspended  under 
clause  17,  and  thus  rendering  the  further 
performance  of  the  contract  illegal.  The 
result  is  that  the  outbreak  of  war  has  dis- 
solved the  contract  between  the  parties  so 
far  as  regards  the  future  performance  after 
August  4,  1914.  The  remedy  of  either  side 
for  what  had  previously  been  carried  out  re- 
mains in  abeyance  until  the  termination  of 
the  war;  see  Eeposito  v.  Bowden,  7  El.  & 
Bl.  779,  783,  119  Eng.  Reprint,  1436,  27 
L.  J.  Q.  B.  N.  S.  17,  3  Jur.  N.  S.  1209,  6 
Week.  Rep.  732,  24  Eng.  Rul.  Gas.  399; 
Janson  v.  Driefontein  Consol.  Mines  [1902] 
A.  C.  509,  6  B.  R.  C.  810,  71  L.  J.  K.  B. 
N.  S.  857,  87  L.  T.  N.  S.  372,  18  Times  L. 
R.  796,  7  Com.  Cas.  268,  per  Lord  Lindley. 
There  remains,  however,  another  point  of 
view  from  which  the  matter  must  be  con- 
sidered. The  contract  of  1910  not  only  pro- 
vides that  the  defendants  shall  purchase 
the  plaintiffs'  whole  production,  but  it  also 
stipulates  that  the  plaintiffs  shall  not  sell 
their  concentrates  to  any  other  person.  This 
negative  stipulation  remains  in  force,  ac- 
cording to  the  tenor  of  the  agreement^  as 
well  during  a  war  as  during  a  temporary 
strike  or  accident  or  breakdown  of  machin- 
ery. Again,  by  clause  6  the  defendants  have 
the  right  to  leave  as  much  as  2,200  tons  of 
concentrates  on  the  plaintiffs'  floors  and 
800  tons  in  their  vats  at  plaintiffs'  risk 
for  an  indefinite  period.  Thus  the  position 
is  that  the  defendants  cannot  take  delivery, 
and  yet,  according  to  the  contract,  the  plain- 
tiffs cannot  sell  their  production  elsewhere, 
and  must  keep  their  floors  and  vats  and 
other  premises  encumbered  with  concen- 
trates which  they  are  not  permitted  to  dis- 
pose of,  and  thus  the  whole  of  this  great 
industry  must  be  brought  to  an  entire  stand- 
still. I  have  in  my  mind  and  am  fully 
aware  of  the  letter  of  the  defendants'  so- 
licitors of  July  20,  1915  4,  but  the  rights  of 
the  parties  must  be  considered  with  refer- 
ence  to  their  position  under  the  agreement 
at  the  outbreak  of  war.  Moreover,  even  if 
the  plaintiffs  were  entitled  to  sell  elsewhere 


any  concentrates  produced  during  the  war, 
it  might  be  a  matter  of  extreme  difficulty 
to  the  plaintiffs  to  do  so  to  the  best  advan- 
tage if  they  are  imable  to  enter  into  for- 
ward contracts  for  definite  periods,  and  can 
only  dispose  of  such  concentrates  as  at  the 
moment  they  have  on  hand,  and  with  the 
risk  of  being  called  upon,  possibly  at  short 
notice,  to  resume  deliveries  to  the  defend- 
ants. The  effect  of  such  an  agreement  as 
the  present  one,  dealing  with  an  important 
commercial  product  on  a  very  large  scale,  is 
to  prevent  the  resources  of  the  country  from 
being  developed  and  labor  from  being  em- 
ployed, and  the  value  of  the  mineral  from 
being  realized  and  the  proceeds  utilized  in 
the  best  interest  of  the  country.  Moreover, 
the  result  of  preserving  intact  for  the  de- 
fendants (as  the  agreement  purports  to  do) 
all  concentrates  on  the  floors,  in  the  vats, 
or  otherwise  made  ready  by  the  plaintiffs, 
would  be  to  protect  the  defendants'  trade 
during  the  war,  and  enable  the  defendants, 
upon  the  conclusion  of  peace,  to  resume  their 
trade  as  speedily  and  in  as  great  volume  as 
possible,  and  so  to  diminish  the  effect  of 
war  on  the  commercial  prosperity  of  the 
enemy  country,  which  it  is  the  object  of 
this  country  during  the  war  to  destroy.  To 
recogi^ize  such  a  contract  during  war  and 
to  give  effect  to  it  by  holding  that  it  re- 
mained legally  binding  upon  the  contract- 
ing parties  would  be  to  defeat  the  object  of 
this  country  in  crippling  the  commerce  of 
the  enemy.  "It  would  be  to  undo  by  means 
of  British  tribunals  the  work  done  for  the 
British  nation  by  its  naval  or  military 
forces:"  per  Lord  Lindley  in  Janson  v. 
Driefontein  Consol.  Mines  [1902]  A.  C.  507, 

5  B.  R.  C.  810,  71  L.  J.  K.  B.  N.  S. 
857,  87  L.  T.  N.  S.  372,  18  Times  L. 
R.  796,  7  Com.^  Cas.  268.  Such  an 
agreement  is,  in  my  opinion,  void  as  tend- 
ing to  assist  the  King's  enemies.  To  carry 
out  such  an  agreement  during  the  war,  and 
to  withdraw  goods  from  commerce  and  pre- 
serve them  from  the  enemy  after  the  war, 
is  little  removed  from  actually  trading  with 
tho  enemy.     In  Furtado  v.  Rogers,  3  Bos. 

6  P.  191,  198,  127  Eng.  Reprint,  105,  14 
Eng.  Rul.  Cas.  125.  Lord  Alvanley,  in 
delivering  the  judgment  of  the  court  of 
common  pleas,  said:  "We  are  all  of 
opinion  that,  on  the  principles  of  the 
English  law,  it  is  not  competent  to  any 
subject  to  enter  into  a  contract  to  do  any- 
thing which  may  be  detrimental  to  the  in- 
terests of  his  own  country;  and  that  such 


3  The  notices  here  mentioned  under  clauses 
2  and  6  of  the  agreement  of  1910  were  no- 
tices to  be  given  by  the  defendants  as  to 
the  exercise  of  an  option  in  their  favor. 

*  This  was  a  letter  written  by  the  defend- 
ants' 8olicit<)rB  to  the  plaintiffs*  solicitorfl, 
L.Rj\.1917C. 


stating  that  "our  clients  would  have  no  ob- 
jection to  agreeing  that  the  concentrates 
produced  during  the  war  should  be  free  for 
your  clients  to  dispose  of  if  that  would  end 
the  question  in  this  case." 
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ft  contt^ct  18  fts  mucli  |>Tohibited  as  if  it 
liad  been  expressly  forbidden  by  act  of 
Parliament." 

Moreover,  upon  what  ground  can  an 
agreement  not  to  sell  goods  during  the  war 
be  binding  in  favor  of  a  person  who  has  be- 
come an  alien  enemy?  He  cannot  during 
the  war  enforce  such  an  agreement.  The 
true  answer  must  be  that  the  tie  has  be- 
come, not  suspended,  but  dissolved  by  the 
war.  In  the  case  of  The  Hoop,  1  C.  Rob. 
196,  200.  Lord  Stowell  said:  "In  the 
law  of  almost  every  country,  the  char- 
acter of  alien  enemy  carries  with  it  a 
disability  to  sue,  or  to  sustain,  in  the 
language  of  the  civilians,  a  persona  standi 
in  judicio.  ...  A  state  in  which 
contracts  cannot  be  enforced  cannot  be 
a  state  of  legal  commerce.  If  the  par- 
ties who  are  to  contract  have  no  right 
to  compel  the  performance  of  the  contract, 
nor  even  to  appear  in  a  court  of  justice  for 
that  purpose,  can  there  be  a  stronger  proof 
that  the  law  imposes  a  legal  inability  to 
contract?  To  such  transactions  it  gives  no 
sanction;  they  have  no  legal  existence;  and 
the  whole  of  such  commerce  is  attempted 
without  its  protection  and  against  its  au- 
thority." This  language  is  as  applicable 
to  the  future  performance  of  a  contract 
entered  into  before  the  war  as  it  is  to  en- 
tering into  a  contract  during  the  war.  The 
impossibility  of  enforcing  it  by  an  appeal 
to  the  law  is  the  same  in  each  case. 

Much  of  the  language  used  by  Chancellor 
Kent  in  Griswold  v.  Waddington  (1819)  16 
Johns.  438  (court  of  errors  of  New  York) 
with  reference  to  a  contract  of  partnership, 
which  he  held  was  dissolved  by  war,  is  al- 
so applicable  to  the  present  case. 

I  am  of  opinion  that  the  contract  in  ques- 
tion became  dissolved  on  the  outbreak  of 
war  and  that  the  judgment  below  was  right, 
and  that  thia  appeal  fails. 

Pbllllmore,  L.  J.,  read .  the  following 
judgment: 

This  action  is  brought  under  the  Act  5 
Geo.  v.  chap.  36,  for  a  declaration  that  an 
agreement  dated  April  4,  1912,  and  made 
between  a  Victorian  company  of  the  same 
name  as  the  plaintiff  corporation,  a|id  its 
liquidator,  of  the  first  part,  the  plaintiif 
corporation  of  the  second  part,  and  the  de- 
fendants of  the  third  part,  was  abrogated 
and  avoided  by  the  breaking  out  of  war  be- 
tween  Great  Britain  and  Germany  on  Au- 
gust 4,  1914,  and  that  the  plaintiff  corpora- 
tion was  and  is  released  from  any  duty  to 
supply  the  defendants  with  zinc  concen- 
trates or  otherwise  observe  and  perform  the 
said  agreement  and  two  earlier  agTeements 
of  December  14,  1908,  and  June  20,  1910, 
between  the  Victorian  company  and  the  de- 
L.RJ1.1917C. 


fendants,  the  benefits  and  obligations  of 
which  were  transferred  to  the  plaintiff  cor- 
poration by  the  agreement  of  April  4,  1912. 
Bray,  J.,  before  whom  the  casf  was  tried, 
has  given  judgment  for  the  plaintiff  cor- 
poration, and  the  defendants  have  appealed. 

The  agreement  of  December  14,  1908 
(which  I  shall  call  the  first  agreement), 
provides  for  the  sale  by  the  Zinc  Corpora- 
tion of  a  large  number  of  tons  of  sine  con- 
centrates produced  at  Broken  Hill  in  the 
state  of  New  South  Wales.  It  is  modified 
by  the  agreement  of  June  20,  1910  (which 
I  shall  call  the  second  agreement),  and  the 
joint  effect  of  the  two  is  as  follows:  The 
Zinc  Corporation  is  to  sell  and  the  defend- 
ants are  to  buy  in  each  of  the  ten  years 
1910  to  1919  the  sellers'  production  of  zinc 
concentrates  at  the  rate  of  not  less  than 
86,000  or  more  than  95,000  tons  in  each 
year.  The  sellers  are  to  give  notiee  on  or 
before  April  30  in  each  year  of  the  exact 
quantity  they  propose  to  produce  and  de- 
liver. The  delivery  is  to  be  into  railway 
trucks  at  the  works.  There  are  provisions 
in  detail  as  to  this  delivery,  as  to  intermed- 
iate storage,  as  to  the  percentage  of  spelter, 
silver,  and  lead,  for  payments  on  account 
with  final  adjustment,  and  in  certain  cases 
repayment,  for  weighing,  sampling,  and  as- 
saying, for  arbitration  on  the  assays,  for 
fixing  the  varying  prices  of  spelter,  and  for 
establishing  a  trust  fund.  There  is  a  clause 
— 15 — ^in  the  first  agreement  enabling  the 
sellers,  in  the  event  of  the  price  of  spelter 
falling  to  a  certain  point,  to  suspend  the 
opwation  of  the  contract  (which  in  this  con- 
nection seems  to  mean  suspend  deliveries), 
but,  if  they  continue  to  produce,  they  may 
be  required  by  the  buyers  to  continue  to 
deliver.  There  are  also  clauses  17  and  18 
in  the  first  agreement,  and  3  in  the  second 
agreement,  which  wijll  require  more  detailed 
attention. 

The  defendants  being  German  subjects, 
this  is  an  agreement  which  cannot  continue 
to  be  performed  daring  the  war.  I  do  not 
think  there  is  any  doubt  about  this.  It 
would  involve  commercial  intercourse  with 
the  enemy,  which  is  unquestionably  unlaw- 
ful. The  Hoop,  1  C.  Rob.  196.  Esposito  v. 
Bowden,  7  £1.  &  Bl.  763,  119  Eng.  Reprint, 
1430,  27  L.  J.  Q.  B.  N.  S.  17,  3  Jur.  N.  S. 
1209,  6  Week.  Rep.  732,  24  Eng.  Rul.  Cas. 
399;  Furtado  y.  Rogers,  3  Bos.  ^  P..  191, 
127  Eng.  Reprint,  105,  6  Revised  Rep.  752, 
14  Eng.  Rul.  Cas.  125;  Janson  v.  Driefon- 
tein  C^nsol.  Mines,  [1902]  A.  C.  484,  5  B. 
R.  C.  810,  71  L.  J.  K.  B.  N.  S.  857,  87 
li.  T.  N.  S.  372,  18  Times  K  R.  796,  7  Cora. 
Cas.  268;  Robson  v.  Premier  Oil  &  Pipe 
Line  Co.  [1915]  2  Ch.  124,  [1915]  W.  N. 
168,  113  L.  T.  N.  S.  523,  31  Times  L.  R. 
385,  59  Sol.  Jo.  413,  and  numerous  other 
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cases,  English  and  American.  The  Ameri- 
can cases  up  to  that  date  are  collected  in 
Kershaw  v.  Kelsey,  100  Mass.  661,  1  Am. 
Hep.  142,  07  Am.  Dec.  124. 

This  agreement,  being  incapable  of  con- 
tinued  performance   during   the  war,    "the 
end  of  which  cannot  be  foreseen"  (Espoeito 
V.  Bowden,  7  El.  &  Bl.  792,  119  Eng.  Re- 
print, 1440,  27  L.  J.  Q.  B.  N.  S.  17,  3  Jur. 
N.  S.  1209,  5  Week.  Rep.  732,  24  Eng.  Rul. 
Cas.   399),  is  prima  facie  dissolved,   abro- 
gated, or  avoided  by  the  war:  see  Esposito 
V.  Bowden,  7  El.  k  Bl.  783,  and  other  cases. 
But  it  is  said  for  the  defendants  that  this, 
which  would  be  the  general  rule,  is  not  ap- 
plicable to   this  case,   because  the  parties 
have   made   provision   for   this   event,   and 
have  provided  for  the  suspension  or  putting 
to  sleep  of  the  agreement  during  war  be- 
tween the  two  countries,  or  for  the  post- 
ponement of  its  execution  till  peace  returns. 
For    this    purpose    clause    17    of    the   first 
agreement  is  relied  on.     [The  Lord  Justice 
read  the  clause.]     It  is  said  that  either  the 
words  "force  majeure"  or  the  words  "any 
cause  beyond  the  control  of  either  the  sellers 
or  the  buyers  preventing  or   delaying  the 
carrying  out  of  this  agreement"  introduce 
and  cover  the  following  cause,  "war  between 
Great  Britain  and  Germany,"  and  that  the 
agreement  is  suspended  (whatever  that  may 
mean)  during  the  war.    I  will  assume  that 
this  may  be  so,  and  I  will  assume  that  a 
provision  that,  in  the  event  of  war  between 
the  two  nations,  the  execution  of  the  con- 
tract shall  be  suspended  or  postponed  till 
peace  returns  can  be  lawfully  made.     But 
do  the  parties  by  this  clause  mean  suspen- 
sion of  the  agreement,  or  only  suspension 
of  the  duty  of  making  or  taking  delivery, 
as  the  case  may  be,  with  the  further  sus- 
pension, if  deliveries  are  suspended,  of  the 
duty  of  producing?    The  defendants  contend 
that   the    whole    agreement    is    suspended. 
Again  in  their  favor  I  put  aside  the  almost 
metaphysical  objection   that,   if  the  whole 
agreement  is  suspended,  the  clause  suspend- 
ing It  is  also  suspended.     Is  it  possible  to 
say  that  the  words  in  clause  17  mean  that 
the  whole  agreement  is  suspended,  or  even 
that  every  operative  clause  in  the  agreement 
is  suspended?     Let  us  look  at  some  of  the 
causes.    Strikes  may  be  long  or  short.    War 
is  of  indefinite  length.     Floods  and  storms 
are  short,  but  their  consequences  might,  per- 
haps, last  long.    Stoppage  of  water  supply, 
washaways  of  railways,  breakdown  of  ma- 
chinery, or  inability  to  provide  trucks,  are 
the  most  temporary  incidents.    Are  all  the 
elaborate  provisions  as  to  payment  fbr  past 
deliveries  or  repayment  of  overpayments  to 
be  suspended  because  there  is  a  washaway? 
May  the  sellers  sell  to  others  during  this 
period?     There  is  the  date  in  clause  2  of 
L,RJ1.1917C. 


the  >  seeond  agreement  on  or  before  which 
the  sellers  are  to  give  notice  of  the  quantity 
they  intend  to  produce  and  deliver  during 
the  year.     If  they  wait,  as  they  lawfully 
may,  till  April  30,  and  a  strike  broke  out 
<m  the  2Sih  and  continued  for  a  week,  have 
they  lost  their  right  or  not  performed  their 
duty  of  giving  notice,  and  is  the  quantity 
to  remain  unfixed  for  the  year?     In  the 
same  clause  there  is  an  option  to  be  de- 
clared not  later  than  February  15,  to  which 
the  same  observations  apply.     These   con- 
siderations make  it  difficult  to  hold  that  the 
words  "this  agreement  shall  be  suspended" 
in  clause  17  mean  that  the  agreement  or 
that  every  operative  clause  in  the  agree- 
ment is  suspended.     There  are  other  rea- 
sons.    The  not  dissimilar  words  "suspend 
the   operation   of  this   contract"   occur    in 
clause  15  of  the  first  agreement,  and  it  seems 
pretty  clear  that  there  they  only  mean  sus- 
pend delivery.     In  clause  18,  following  on 
17,.  it  is  said  that  "in  the  event  of  su^en- 
sion  of  deliveries  from  any  of  the  causes 
set  out  in  clause  15  or  17"  certain  provi- 
sions for  extending  the  period  of  the  agree- 
ment and  for  making  up  the  quantity  short 
delivered  shall  come  into  operation.     But 
where  has  suspension  of  deliveries  been  men* 
tioned  in  clauses  15  and  17  if  the  defend- 
ants' contention  be  correct?     And  if  it  be 
said  that  the  whole  agreement  has  bean  sus- 
pended, and  therefore  the  deliveries,  as  a 
part  of  the  operation,  then  how  can  clause 
16  be  in  force?    It  has  been  suspended  too. 
Clause  19  is  clearly  intended  to  be  in  force, 
although  the  deliveries  are  suspended. 

I  ooaae,  therefore,  to  the  conclusion  that 
clause  17  only  provides  for  the  suspension 
of  deliveries,  and,  as  incidental  thereto, 
of  the  duty  of  production,  and  not  for  sus- 
pension or  postponement  of  the  whole  con- 
tract or  of  all  the  reciprocaJ  duties  under 
it.  If  this  conclusion  is  reached,  the  agree- 
ment cannot  remain  in  force.  It  might  per- 
haps be  enough  to  say  that  it  fell  under  the 
general  rule  expressed  in  Esposito  v.  Bowd- 
en, 7  El.  &  Bl.  763,  119  Eng.  Reprint,  1430, 
27  L.  J.  Q.  B.  N.  S.  17,  3  Jur.  N.  S.  1209, 
5  Week.  Rep.  732,  24  Eng.  Rul.  Ca«.  399. 
One  mi^t  rely  also  upon  the  provision 
in  cl%use  18  for  storing  up  the  metal 
for  the  eiiemy  hereafter,  as  to  which  see 
the  observations  of  Lord  Alvanley  in  Fur- 
tado  V.  Rogers,  3  Bos.  k  P.  199,  200,  127 
Eng.  Reprint,  109,  14  Eng.  Rul.  Oas.  126. 
But  there  is  a  more  serious  objection 
in  clause  3  of  the  second  agreement: 
"The  sellers  shall  not  so  long  as  this 
agreement  shall  be  in  force  sell  any  zine 
concentrates  to  any  person  or  persons 
firm  or  firms  or  oorporation  or  corporations 
other  than  the  buyers."  By  this  olauae  the 
British  subject  is  prevented  from  using  hi« 
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re80iirc6S-<-and  how  important  these  par-  y 
ticular  reaources  are  the  faots  in  the  case 
show — tor  the  benefit  of  his  country.  The 
enemy  la  allowed  to  tie  hia  hands  during 
the  period  of  the  wax.  If  "any  aet  or  oon- 
traet  whieh  tends  to  increase  the  resources 
of  the  enemy*'  is  unlawful,  as  was  said  in 
Kershaw  t.  Kelsey,  100  Mass.  573,  1  Am. 
Hep.  142,  97  Am.  Dec.  124,  similarly  any  act 
or  contract  with  the  enemy  which  tends  to 
diminish  the  resources  of  one's  own  country 
must  be  equally  unlawful.  If,  therefore,  one 
of  the  causes  of  suspension  under  clause  17 
is  war  between  Great  Britain  and  Germany, 
the  agreement  would  be  an  unlawful  one. 
If,  however,,  as  seems  reasonable,  we  are  to 
construe  the  agreement  ut  res  magis  valeat 
quam  pereat,  we  shall  not  admit  this  as  one 
of  the  causes  of  suspension;  and  in  that 
case  the  parties  have  not  provided  for  thn 
contingency  of  this  war,  and  the  ordinary 
rule  prevails.  The  agreement  has  become 
incapable  of  performance  by  reason  of  the 
outbreak  of  war  and  has  been  dissolved. 

I  think  that  the  judgment  of  Bray,  J.,  is 
right,  and  that  this  appeal  should  be  dis- 
missed. 

Pickford,  L.  J.,  read  the  following  judg- 
ment: 

I  agree  that  this  appeal  fails.  I  do  not 
intend  to  set  out  the  facts  or  the  provisions 
of  the  agreement  in  detail.  They  have  been 
sufficiently  dealt  with  fai  the  judgments  of 
Bray,  J.,  and  the  other  members  of  this 
court.  I  agree  vrith  Bray,  J.,  that,  apart 
from  the  operation  of  clause  17  of  the  agree- 
ment of  December  14,  1908,  this  contract 
would  be  dissolved,  as  the  carrying  oi  it 
out  would  involve  a  trading  with  the  enemy. 
But  the  defendants  contend  that  the  effect 
of  clause  17  is  to  suspend  the  whole  con- 
tract during  the  continuance  of  the  war,  and 
by  so  doing  avoid  any  unlawful  intercourse 
with  the  enemy,  leaving  the  contract  in 
existence,  though  suspended,  and  after  the 
end  of  the  war  binding  on  both  parties. 
This  argument  depends  on  two  matters:  (1) 
Is  war  an  exception  within  clause  17?  (2) 
Is  the  whole  operation  of  the  agreement  sus- 
pended by  that  clause  or  only  the  perform- 
ance by  way  of  delivery?  For  the  purposes 
of  this  judgment  I  shall  assume,  without 
deciding,  that  war  is  an  exception  within 
elaose  17.  But  on  that  aasumption  I  do 
not  think  the  effect  of  the  clause  is  to  sus- 
pend, and  so  for  the  time  being  put  an  end 
to  the  whole  contract.  The  extent  of  the 
suspension  must  be  the  same  in  the  case  of 
all  the  excepted  causes,  and  I  think  it  is 
inconsistent  with  the  terms  of  the  contract 
that  in  all  those  cases  the  operation  of  all 
its  terms  is  for  the  time  at  an  end.  .  I 
agree,  therefore,  with  the  deoision  of  Bra^y,  ■ 
L.RJIL.1917C. 


J.,  that  the  suspension  of  the  agreement 
means  only  suspension  of  deliveries,  and 
that  the  other  terms  of  the  contract  remain 
in  force. 

I  propose  to  rest  my  judgment  on  one 
of  those  terms,  clause  3  of  the  agreement  of 
June  20,  1910.  The  effect  of  that  clause 
is  to  prevent  the  sale  by  the  plaintiffs  of 
any  part  of  their  concentrates  during  the 
continuance  of  the  war.  They  cannot  sell 
to  the  defendants,  because  that  would  be 
trading  with  the  enemy,  and  they  cannot 
sell  to  anyone  else,  because  to  do  so  would 
be  a  violatk>n  oi  the  terms  of  their  con- 
tract. There  is,  therefore,  a  restriction,  by 
reason  of  a  contract  existing  between  them 
and  an  alien  enemy,  upon  the  free  exercise 
by  British  subjects  of  their  right  to  deal  in 
the  merchandise  produced  by  them,-*-*in  this 
case  a  very  appreciable  proportion  of  the 
total  production  of  what  may  be  a  very 
valuable  article  to  this  country.  This 
seems  to  me  to  be  a  relation  between  a 
British  subject  and  an  alien  enemy  of  a 
nature  which  is  contrary  to  public  policy, 
because  it  is  calculated  to  be  of  detriment 
to  the  interests  of  this  country  and  of 
assistance  to  the  King's  enemies:  see  per 
Lord  Halsbury  in  Janson  v.  Driefonteln 
Consol.  Mines  [1902]  A.  0.  491,  5  B.  R.  C. 
810,  where  he  says:  ''In  treating  of 
various  branches  of  the  law  learned  per- 
sons have  analyzed  the  sources  of  the  law, 
and  have  sometimes  expressed  their  opin- 
ion that  such  and  such  a  provision  is 
bad  because  it  is  contrary  to  public  pol- 
icy; but  I  deny  that  any  court  can  in- 
vent a  new  head  of  public  policy;  so  a 
contract  for  marriage  brokerage,  the  crea- 
tion of  a  perpetuity,  a  contract  in  restraint 
of  trade,  a  gaming  or  wagering  contract,  or, 
what  is  relevant  here,  the  assisting  of  the 
King's  enemies,  are  all  undoubtedly  unlaw- 
ful things;  and  you  may  say  that  it  is  be- 
cause they  are  contrary  to  public  policy 
they  are  unlawful;  but  it  is  be<*ause  these 
things  have  been  either  enacted  or  assumed 
to  be  by  the  common  law  unlawful,  and  not 
because  a  judge  or  court  have  a  right  to 
declare  that  such  and  such  things  are,  in 
his  or  their  view,  contrary  to  public  policy." 
It  is  also,  if  it  be  necessary  to  consider  the 
matter,  a  relation  of  a  commercial  nature. 
I  do  not  think  that  it  is  material  that  the 
agreement  contained  in  clause  3  waa  valid 
at  the  time  it  was  made.  As  soon  as  the 
war  began  the  defendants  became  alien 
enemies  and  the  relation  between  them  and 
the  plaintiffs,  before  that  perfectly  valid, 
became  invalid.  It  seems  to  me  that  the 
case  is  exactly  within  the  words  of  Lord 
Tenterden  in  his  work  on  Shipping,  6th  ed. 
p.  427,  quoted  with  approval  by  Willes,  J., 
when  delivering  the  judgment  of  tiie  ex- 
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chequer  chamber  in  Esposito  v.  Bowden 
7  El.  &  Bl.  784,  119  Eng.  Reprint  1437, 
24  Eng.  Rul.  Gas.  399:  "If  an  agree- 
ment be  made  to  do  an  act  lawful  at 
the  time  of  such  agreement,  but  after- 
wards, and  before  the  performance  of  the 
act)  the  performance  be  rendered  unlaw- 
ful by  the  government  of  the  country, 
the  agreement  is  absolutely  dissolved."  It 
was  argued  before  us  that  this  only  relates 
to  the  particular  description  of  contract 
under  consideration  in  that  case,  but  I  can 
see  no  difference  in  principle  between  that 
contract  and  any  other,  and  I  can  see  no 
difference  in  principle  between  an  agree- 
ment to  do  an  act  by  a  British  subject  and 
an  agreement  imposing  a  restriction  upon 
a  British  subject  in  favor  of  an  alien  enemy. 
This  was  the  view  taken  by  the  exchequer 


chamber  in  Esposito  v.  Bowden,  where 
Willes,  J.,  a  little  later  on  the  same  page, 
says:  "It  may  be  added  that  the  cases  above 
put  by  Lord  Tenterden  cannot  be  treated  as 
isolated  propositions,  but  as  instances  of  the 
general  principle  of  law  with  which  they 
are  prefaced."  I  do  not  in  any  way  dissent 
from  the  conclusion  that  the  existence  of  the 
unsuspended  terms  of  the  agreement  would 
involve  trading  with  the  enemy,  but  in  the 
view  I  take  of  the  effect  of  clause  3,  1  have 
not  thought  it  necessary  to  consider  that 
matter  in  detail. 
Appeal  dismissed. 

Solicitors  for  plaintiffs:  BIrkbeck,  Teo, 
&  Co. 

Solicitors  for  defendants:  WlUlain  A. 
Cnunp  ft  Son. 
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I.  Scope  and  introduction,  662, 
II,  On  contracts  made  before  the  tvar: 
a.  In  general f  663, 
t.  Contracts     of     affreightment; 
charter  parties;  hills  of  lad' 
ingy   667, 
e.  Contracts  of  agency  and  pow- 
ers of  attorney,  667. 

d.  Partnership   agreements,  669, 

e.  Bills  and  notes,  671, 

f.  To  pay  interest,    672, 

g.  Insurance: 

1,  In  general,  675, 

2,  Marine  insurance,  676, 
8,  Fire  insurance,  676. 

4:.  Life  insurance,  677, 
III,  On    contracts    made    during    the 
war,  684, 

I,  Scope  and  introduction. 

This  note  deals  with  the  effect  of 
war  on  contract  obligations  existing  at 
the  time  of  its  outbreak  between  persons 
who  thereupon  acquire  as  to  each  other 
an  enemy  status,  and  on  contracts  made 
between  them  during  the  war.  It  does 
not  deal  with  the  effect  of  war  upon  con- 
tracts between  citizens  of  the  same  coun- 
try, as  enhancing  the  difficulty  or  cre- 
ating an  impossibility  of  performance. 


For  annotation  of  the  question  of  'inter- 
vening impossibility  of  performance  of 
contract  as  a  defenfie,"  see  L.R.A.1916F, 
10,  in  which  the  question  of  the  effect  of 
war  or  pre-existing  eontracts  is  discussed 
on  pp.  71  et  seq. 

Nor  does  the  scope  of  this  note  extend 
to  the  question  as  to  what  constitutes  a 
trading  with  the  enemy  in  violation  of 
the  laws  of  war  or  of  nonintercourse 
acts,  nor  to  the  question  of  the  validity 
of  contracts  made  between  citizens  of 
the  same  government  with  reference  to 
property,  real  .  or  personal,  in  the 
enemy's  country.* 

In  reading  this  annotation  it  must 
constantly  be  borne  in  mind  that  war 
alters  the  obligation  of  such  contracts 
only  as  involve  unlicensed  intercourse 
with  persons  domicUed  in  the  enemy 
country,  or  which  tend  to  increase  the 
resources  of  the  enemy.  It  is  therefore 
to  be  understood  that  when  contracts 
with  an  alien  enemy  are  spoken  of,  the 
reference  is  to  contracts  with  alien 
enemies  or  other  persons  in  the  enemy 
country,  and  not  to  contracts  with  per- 
sons of  enemy  nationality  elsewhere  sit- 
uated.' It  is  not  the  nationality  of  a 
party   to  a  contract,  but  his  place  of 


1  A  reference  to  some  cases  of  this  kind 
may  nevertheless  prove  useful. 

A  conveyance^  the  parties  to  which  were 
in  the  territory  of  one  belligerent,  of  prop- 
erty within  the  territory  of  the  other,  is 
valid;  except  that  it  does  not  impair  the 
right  of  the  government  to  confiscate  the 
property.  Conrad  v.  Waples  (1877)  96 
U.  S.  ^90,  24  L.  ed.  721. 

A  sale  by  one  citizen  to  another  of  person- 
al property  in  the  enemy's  country  during 
the  war  is  not  void,  where  no  agreement  is 
L.R.A.1917C. 


made  for  its  transportation  and  delivery, 
such  contract  not  involving  any  intercourse 
with  the  inhabitants  of  the  enemy's  coun- 
try. Briggs  V.  United  States  (1891)  143 
U.  S.  346,  36  L.  ed.  180,  12  Sup.  Ct.  Rep. 
391. 

A  citizen  may  lawfully  contract  for  the 
removal  of  his  goods  from  the  enemy's 
country.  Amory  v.  McGregor  (1818)  15 
Johns  (N.  Y.)  24,  8  Am.  Dec.  205. 

f^  The  trading  or  transmission  of  property 
or  money  which    is    prohibited    by    iater- 
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business  during  the  war,  that  is  import- 
ant. 

il.  On  cmitracts  tnade  before  tfye  trar. 

a.  In  general. 

Contracts  made  before  the  eommence- 
ment  of  the  war  with  an  alien  enemy, 
in  the  enemy's  country,  are  not  void,^ 
but  are  either  discharged  as  from  the 
commencement  of  the  war,  or  are  sus- 
pended, according  to  the  nature  of  the 


contracts  and  the  extent  to  which  they 
had  been  performed  when  the  war  broke 
out. 

While  contracts  which  have  been  so 
far  performed  on  the  one  side  as  to 
create  an  indebtedness  on  the  other  are 
not  dissolved  by  war,^  it  cannot  be 
broadly  affirmed  that  contracts  which  re- 
main executory  in  whole  or  in  part  at 
the  outbreak  of  war  are  dissolved  there- 
by.*   The  rule  favored  by  the  consensus 


national  law  is  from  or  to  one  of  the  coun- 
tries at  war.  An  alien  enemy  residing  in 
this  country  may  contract  and  sue  like  a 
citizen.  Kershaw  v.  Kelsey  (1868)  100 
Mass.  561,  97  Am.  Dec.  124,  1  Am.  Rep.  142. 

'  Contracts  entered  into  before  the  begin- 
ning of  hostilities  continue  in  force  during 
the  war,  and  may  be  sued  upon  if  to  the  dis- 
advantage of  the  alien  enemy  defendant, 
who  may  appear  and  defend.  Compagnie 
Universelle  de  Telegraphie  v.  United  States 
Service  Corp.  (1915)  84  N.  J.  Eq.  604,  95 
Atl.  187. 

Individual  citizens  are  not  identified  With 
their  government  so  as  to  expose  them  to 
the  rule  of  law  that  he  who,  by  his  own 
conduct,  prevents  the  fulfilment  of  a  con- 
tract or  renders  its  performance  impossible, 
shall  not  take  advantage  of  a  nonperform- 
ance on  the  other  side,  or  excuse  the  nonper- 
formance upon  his  part.  Cohen  v.  Wew 
York  Mut.  L.  Ins.  Co.  (1872)  50  N.  Y.  610, 
10  Am.  Rep.  522  (dictum). 

A  contract  between  citizens  of  different 
countries  in  time  of  peac^  is  not  avoided  or 
extinguished  by  a  subsequent  war,  and  as 
soon  as  peace  is  restored  such  contracts  re- 
tain or  reacquire  all  their  original  obli- 
gations. McGaughy  v.  Berg  (1871)  4  Heisk. 
(Tcnn.)  695   (obiter). 

*  Debts  contracted  to  an  alien  are  not  ex- 
tinguished by  the  intervention  of  a  war 
with  his  nation;  but  his  remedy  is  merely 
suspended  while  the  war  lasts.  Hamilton 
V.  Eaton  (1796)  1  N.  C.  pt.  1,  p.  83,  Martin, 
pt.  2,  p.  1,  1  Huffhes,  249,  Fed.  Oas.  No. 
5,980;  Coorg  v.  East  India  (Do.  (1860)  29 
Beav.  300,  54  Eng.  Reprint,  642,  7  Jur.  N. 
S.  350,  30  L.  J.  Ch.  N.  S.  226,  3  L.  T.  N.  S. 
646,  9  Week.  Rep.  247 ;  Sands  v.  New  York 
L.  Ins.  Co.  (1872)  50  N.  Y.  626, 10  Am.  Rep. 
535  (dictum). 

Where  the  circumstances  giving  rise  to 
an  implied  contract  preceded  the  war,  it  is 
not  rendered  void  by  the  existence  of  the 
subsequent  hostilities.  Kiersted  v.  Orange 
ft  A.  R,  Co.  (1876)  64  How.  Pr.  (N.  Y.)  29, 
reversed  on  other  grounds  in  (1877)  69  N. 
Y.  343,  25  Am.  Rep.  199. 

»In  Statham  v.  New  York  L.  Ins.  Co. 
(1851)  45  Miss.  581,  7  Am.  Rep.  737,  it  is 
said  that  it  may  be  that  the  question 
whether  war  renders  a  contract  void  or  only 
suspends  its  enforcement  is  not  dependent 
so  much  upon  its  character  as  "executed"  or 
"executory"  as  upon  the  question  whether 
it  gives  aid  and  comfort  to  the  enemy,  and 
whether  it  involves  intercourse, 
L.R.A.1917C. 


The  author  of  an  article  in  138  L.  T.  Jo. 
(Eng.)  4,  criticizes  the  broad  statement  that 
executory  contracts  are  discharged  or  avoid- 
ed on  the  outbreak  of  war,  and  suggests  in- 
stead that  ''a  contract  executory  at  the  time 
of  the  outbreak  of  the  war  may  or  may  not 
be  discharged  as  a  result  of  the  declaration, 
according  to  circumstances.  It  will  certain- 
ly be  discharged  if  its  performance  would 
necessarily  contravene  the  new  state  of  law 
brought  about  by  the  war, — ^that  is  to  say, 
if  its  performance  would  involve  an  infringe- 
ment of  the  law  against  trading  with  the 
enemy.  Again,  although  perforroanee  might 
not  necessarily  involve  an  Infringement  of 
the  law  against  trading  with  the  enemy, 
war  might  have  the  effect  of  discharging  the 
contract,  on  the  ground  of  failure  of  con- 
sideration. But  all  this  is  based  on  the  im- 
possibility of  performance,  not  on  the 
fact  that  the  contract  happens  to  be  ex- 
ecutory." 

So,  also,  in  Williams  v.  Paine  (1896)  7 
App.  D.  C.  116,  it  was  said;  ''It  is  well  set- 
tled that  the  occurrence  of  war  between  the 
states  or  nations  to  which  the  respective 
parties  belong  does  not  necessarily  annul 
and  destroy  all  prior  contracts  subsisting  be- 
tween  such  parties.  It  is  true,  all  trade 
and  private  business  intercourse,  between 
the  citizens  or  residents  of  the  one  belliger- 
ent state  or  nation  with  those  of  the  oti&er 
belligerent  state  or  nation  is  illegal  and 
therefore  void.  But  this  principle  is  not  so 
general  and  extensive  as  to  include  all  con- 
tracts and  engagements  entered  into  before 
the  war.  There  are  some  prior  contracts 
that,  from  their  very  nature,  the  subsequent 
occurrence  of  war  will  avoid;  but  those  are 
contracts  that  necessarily  require  inter- 
course and  communication  between  the  citi- 
zens of  the  belligerent  states,  in  order  to 
the  due  performance  of  such  contracts.  In 
such  cases,  both  upon  principles  that  are 
universally  observed  and  enforced  as  be- 
tween belligerents,  and  as  matter  of  neces- 
sity, the  contracts  are  vacated  by  the  oc- 
currence of  war  between  the  states  to  which 
the  different  parties  belong,  because  they 
cannot  be  performed,  consistently  with 
law." 

By  the  general  law,  a  state  of  war  puts  an 
end  to  the  performance  of  all  executory  con- 
tracts between  the  citizens  of  the  different 
countries.  Whatever  contract  remains  then 
in  fieri  is  either  suspended  or  dissolved 
flagrante  hello.  Conley  v.  Burson  (1870)  1 
Heiflk.  (Xenn.)  145. 
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of  judicial  opinion  is  that  such  contracts 
are  dissolved  (a)  where  their  perform- 
ance, either  after  •  or  during  the  war,  is 
inconsistent  with  the  duties  or  allegiance 


which  the  parties*  owe  to  their  respeetive 
countries^  as  in  the  case  of  contracts 
which  would  involve  trading  with  the 
enemy;'  or  (b)  where  the  parties  would 


6  See  Zing  Cobp.  v.  Hibsgh,  ante,  650. 

''If  an  ante-bellum  contract  is  dissolved 
bj  war,'  it  is  because  its  performance  is  in- 
consistent with  the  duties  and  allegiance 
which  the  parties  owe  to  their  respective 
countries,  and  involves  some  violation  or 
infringement  of  these.  Statham  v.  New 
York  L.  Ins.  Co.   (Miss.)   supra. 

Private  contracts  and  interests  will  be 
interfered  with  only  so  far  as  may  be  ren- 
dered necessary  by  the  existence  of  hostili- 
ties, and  when  to  preserve  them  would  be 
inconsistent  therewith.  Mutual  Ben.  L.  Ins. 
Co.  V.  Hillyard  (1874)  37  N.  J.  L.  444,  18 
Am.  Rep.  741. 

War  works  a  complete  dissolution  of  con- 
tinuing contracts  of  an  executory  nature 
merely,  and  where  the  contract,  in  its  es- 
sential features,  if  it  subsists,  must  violate 
the  law  governing  hostilities.  Ibid.  In 
this  case  the  court  said:  "When  the  dread 
necessities  of  wax  break  up  all  friendly 
intercourse,  disturbing  and  destroying  trade, 
commerce,  property,  and  life  itself,  it  is 
still  the  policy  of  the  law  to  save  from 
wreck  and  loss  all  private  property  and 
rights  possible  to  be  saved,  consistent  with 
the  stern  demands  of  the  hostile  state.  The 
reason  why  contracts  or  transactions  be- 
tween belligerents  are  interdicted  is,  that 
they  are  in  violation  of  the  doctrine  that  all 
commerce,  friendly  intercourse,  and  trading 
with  the  enemy,  are  contrary  to  the  nature 
of  a  state  of  war;  but  the  destructive  power 
of  the  interdiction  should  not  be  carried 
farther  than  necessary  to  enforce  the  doc- 
trine. There  is  no  reason  why  ante-bellum 
contracts,  not  entirely  executory,  should  not 
be  preserved  from  dissolution,  to  the  extent 
that  they  are  not  inconsistent  with  the 
duties  and  requirements  of  a  condition  of 
hostilities.  The  test  to  dissolve  a  pre-exist- 
ing contract  is  its  essential  anta^nism  to 
the  state  of  war.  It  is  so  in  partnerships; 
it  is  also  BO  in  contracts  of  aflfreightment. 
But  if  rights  have  been  acquired  under  a 
contract,  not  substantially  antagonistic, 
the  law  will  either  abridge  or  qualify  it,  or 
suspend  its  performance,  in  whole  or  in  part, 
according  to  the  nature  of  the  contract." 

The  general  rule  undoubtedly  is  that  it 
is  only  commercial  contracts,  such  as  give 
aid  and  comfort  to  the  enemy  or  are  for- 
bidden as  being  against  the  policy  of  the 
government,  that  are  void  as  to  all  acts  to 
be  done  during  the  war,  though  the  con- 
tracts were  mi^e  before  the  war.  Sands  v. 
New  York  L.  Ins.  Co.  (1872)  60  N.  Y.  626, 
10  Am.  Rep.  635. 

When  the  contract  is  made  before  the 
war,  but  not  executed  by  either  party,  and 
the  carrying  it  into  execution  would  involve 
a  violation  of  the  duty  of  the  parties  re- 
spectively to  their  country  in  the  new  re- 
lation which  the  war  has  created,  in  that 
case  it  mav  be  dissolved;  and  this  not  to 
L.R.A.1917C. 


the  prejudice  of  the  parties,  or  of  either  of 
them,  but  because  it  is  for  their  presumed 
convenience  and  benefit  to  be  absolved  from 
the  obligation  of  a  contract  which,  in  the 
changed  relations  of  their  countries,  can- 
not be  carried  into  execution.  On  the  other 
hand,  if  the  contract  is  partly  executed  and 
rights  under  it  have  vested,  and  it  cannot 
be  dissolved  without  the  loss  or  forfeiture 
of  one  of  the  parties,  and  it  cannot  be 
carried  into  execution  consistently  with  the 
duty  of  the  parties  to  their  countries  re- 
spectively while  the  war  lasts,  in  such  case 
it  should  not  be  dissolved,  but  only  eus- 
pended.  Manhattan  L.  Ins.  Co.  v.  Warwick 
(1871)  20  Gratt.  (Va.)  614,  3  Am.  Rep.  218. 

Where  a  contract  is  of  such  a  character 
that  its  continued  existence  is  not  depend- 
ent upon  any  further  intercourse  between 
the  parties,  the  only  effect  of  the  war  is  to 
suspend  its  operation,  and  on  the  return  of 
peace  the  right  of  the  parties  under  it  may 
be  enforced.  Hamilton  v.  Mutual  L.  Ins. 
Co.  (1871)  9  Blatchf.  234,  Fed.  Cas.  No.  5,- 
986   (dictum). 

In  Watts,  W.  &  Co.  v.  Unione  Austriaca 
di  Navigazione  (1916)  224  Fed.  188,  it  is 
said  that  further  performance  of  a  contract 
made  before  the  outbreak  of  war  which 
inures  to  the  aid  of  or  involves  any  dealing 
with  the  enemy  is  illegal;  that  if  from  its 
character  the  contract  is  incapable  of  sus- 
pension, it  is  dissolved;  but  that  where  such 
interruption  of  performance  does  not  go  to 
the  root  of  the  transaction,  the  contract  is 
merely  suspended  during  the  war. 

SWar  dissolves  all  contracts  which  in- 
volve trading  with  the  enemy.  Per  Lord 
Lindley  in  Janson  v.  Driefontein  ConsoL 
Mines  [1902]  A.  C.  (Eng.)  609,  6  B.  R.  C. 
810,  71  L.  J.  K.  B.  N.  8.  857,  87  L.  T.  N.  S. 
372,  18  Times  L.  R.  796,  7  (^m.  Cas.  268. 

A  state  of  war  puts  an  end  to  all  such 
business  relations  between  the  citizens  of 
the  opposing  powers  as  require  corre- 
spondence between  them;  and  all  contracts 
made  with  a  view  to  any  communications 
between  parties  members  of  nations  at  war 
are  void  as  against  public  policy.  Fisher 
V.  Krutz  (1872)  9  Kan.  601. 

A  declaration  of  war  puts  an  end  to  all 
commercial  executory  contracts  subsisting 
at  the  time  between  the  subjects  and 
citizens  of  the  belligerent  nations.  M'Grath 
V.  Isaacs  (1819)  1  Nott.  &  M'C.  (S.  C.)  663, 
s.  c.  on  subsequent  hearing  (1822)  2  M'Cord, 
L.  26   (contract  for  shipping  merchandise). 

War  as  between  the  citizens  or  subjects 
of  the  respective  belligerents  ipso  facto  dis- 
solves all  contracts  wholly  executory,  and 
requiring  for  their  continued  existence  com- 
mercial intercourse  or  communication. 
Small  V.  Lumpkin  (1877)  28  Gratt.  (Va.) 
832  (dictum). 

Executory  contracts  with  an  alien  enemy, 
or  even  with  a  neutral,  if  they  cannot  be 
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be  relieved  from  performance  on  princi- 
ples common  to  eases  of  intervening  im- 
possibility. The  statements  to  be  found 
in  some  of  the  life  insurance  cases  grow* 
ing  out  of  the  Civil  War,  to  the  effect 
that  a  contract  will  not  be  dissolved 
where  to  do  so  would  be  inequitable^^ 
are  not  inconsistent  with  the  principle 
that  future  performance  may  be  dis- 
pensed with,  but  simply  mean  that  the 
parties  are  not  to  be  left  to  the  situation 
in  which  they  were  upon  the  outbreak  of 
war,  but  are  to  be  put  in  statu  quo  so 
far  as  possible. 

The  doctrine  of  revival  of  contracts 
suspended  during  the  war  is  based  on 
considerations  of  equity  and  justice,  and 
cannot  be  invoked  to  revive  a  contract 
it  would  be  unjust  or  inequitable  to  re^ 
vive, — as  where  time  is  of  the  essence 
of  the  contract,  or  the  parties  cannot  be 
made  equal.^®  Where  a  postponement  of 
performance  involves  altering  the  con- 


tract itself,  the  contract  is  not  merely 
suspended,  but  is  dissolved.  A  contract 
is  suspended  only  where  the  suspension 
does  not  involve  the  making  of  a  new 
contract  between  the  parties.^^ 

A  contract  the  further  performance  of 
which  would  be  dispensed  with,  in  ac- 
cordance with  the  principles  above 
stated,  may  nevertheless  be  suspended 
rather  than  dissolved  by  war  where  the 
parties  have  contracted  to  that  effect. 
An  instance  in  which  a  suspension  clause 
in  a  contract  has  been  construed  not  to 
cover  the  contingency  of  war  may  be 
found  in  the  subjoined  footnote.^' 

Where  a  contract  can  be  carried  into 
execution  notwithstanding  the  war,  with- 
out conflicting  with  the  allegiance  of 
either  party,  it  will  neither  be  dissolved 
nor  suspended.^^ 

It  has  also  been  held  that  war  will 
not  dissolve,  but  will  merely  suspend,  a 
contract  which  may  be  performed  by  a 


performed  except  in  the  way  of  commercial 
intercourse  with  the  enemy,  are  ipso  facto 
dissolved  by  the  declaration  of  war,  which 
operates  to  that  end  and  for  that  purpose 
with  a  force  equivalent  to  that  of  an  act 
of  Congress.  The  William  Baglaey  (1866) 
6  Wall.  (U.  S.)  377,  18  L.  ed.  583;  Hanger 
V.  Abbott  (1867)  6  Wall.  (U.  S.)  632,  18  Li. 
ed.  939;  Hamilton  v.  Mutual  L.  Ins.  Co. 
(1871)  9  Blatchf.  234,  Fed.  Cas.  No.  5,986 
(dictum). 

9  Thus,  in  Statham  v.  New  York  L.  Ins. 
Co.  (1851)  45  Miss.  581,  7  Am.  Rep.  737,  it 
was  said  that  if  a  contract  between  parties 
who  have  subsequently  become  enemies  has 
been  partly  executed  by  one  party  by  P^i't- 
ing  with  money  or  other  valuable  things 
upon  the  consideration  and  promise  that  the 
other  will  perform  his  part  of  the  engage- 
ment, it  is  gross  injustice  and  repugnant  to 
reason  that  intervening  war  should  destroy 
the  contract,  devolving  all  the  loss  upon  one 
party,  to  the  gain  of  the  other.  If  the  con- 
tract may  be  preserved  or  performed  with- 
out the  transmission  of  money  or  property 
from  one  enemy  to  the  other,  or  without 
their  intercourse  or  correspondence,  then  no 
principle  of  law  or  policy  arising  out  of  the 
state  of  war  between  their  respective  coun- 
tries will  demand  an  abrogation  of  the  con- 
tract of  its  nonperformance. 

In  Manhattan  L.  Ins.  Co.  v.  Warwick 
(1871)  20  Gratt.  (Va.)  614,  3  Am.  Rep.  218, 
it  is  said  that  the  application  of  the  princi- 
ple that  war  dissolves  contracts  to  a  con- 
tract made  and  executed  by  one  of  the 
parties  in  whole  or  in  part  before  the  war, 
where  the  execution  of  the  contract  on  his 
part  was  to  be  completed  before  he  was  en- 
titled to  any  performance  of  the  other 
party,  and  had  been  partly  performed,  or 
where  the  dissolution  of  such  contract  made 
before  the  war  would  work  a  forfeiture, 
would  be  unreasonable,  arbitrary,  and  im- 
moral. 
L.RJ1.1917C. 


10  New  York  L.  Ins.  Co.  v.  Statham 
(1876)  93  U.  S.  24,  23  L.  ed.  789,  19  Am. 
Rep.  512;  Abell  v.  Penn  Mut.  L.  Ins.  Co. 
(1881)  18  W.  Va.  400. 

11  Distington  Hematite  Iron  Co.  v.  Possehl 
&  Co.  [1916]  1  K.  B.  (Eng.)  811,  [1916]  W. 
N.  117,  32  Times  L.  R.  349. 

KA  provision  in  a  contract  for  the  sale 
of  goods  during  a  period  of  years  that  ''in 
the  event  of  any  strike,  lockout,  combina- 
tion of  w^orkmen,  interference  of  trade 
unions,  suspension  of  labor  whether  partial, 
local  or  general  or  from  whatsoever  Qause 
arising,  floods,  storms,  fire,  stoppage  of 
water  supply,  washaways  of  railways,  ac- 
cidents, acts  of  God,  force  majeure  or  perils 
of  the  sea,  breakdown  of  machinery  or"  in- 
ability to  provide  the  necessary  means  of 
transportation,  ''or  in  the  event  of  any 
cause  bevond  the  control  of  either  the  sell- 
ers or  the  buyers  preventing  or  delaying 
the  carrying  out  of  this  agreement  then 
this  agreement  shall  be  suspended  during 
the  continuance  of  any  and  every  such  dis- 
ability,"— ^is  not  to  be  taken  as  covering 
the  contingency  of  war  where  other  pro- 
visions of  the  contract  showed  that  it  was 
not  the  intention  of  the  parties  to  suspend 
the  provisions  of  the  contract  in  toto,  but 
merely  to  provide  for  the  suspension  of  de- 
liveries, and,  as  incidental  thereto,  of  the 
duty  of  production.  Zinc  Corp.  v.  Hibsoh, 
ante,  650. 

IS  Manhattan  L.  Ins.  Co.  v.  Warwick 
(Va«)  snpra  (dictum). 

Thus,  when  a  creditor,  although  a  sub- 
ject of  the  enemy,  remains  in  the  country 
of  the  debtor,  or  has  a  known  agent  there, 
authorized  to  receive  the  amount  of  the  debt 
throughout  the  war,  payment  there  to  such 
creditor  or  his  agent  can  in  no  respect  be 
construed  into  a  violation  of  the  duties  im- 
posed by  a  state  of  war  upon  the  debtor; 
it  is  not  made  to  an  enemy,  m  contemplation 
of  international  or  municipal  law;  and  it  is 
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single  act  or  by  periodical  acts,  between 
which  there  is  nothing  to  perform,  and 
consequently  no  continuity  of  perform- 
ance." 

Where  the  performance  of  an  execu- 
tory contract  for  the  sale  of  goods  in- 
volves trading  with  the  enemy,  it  is 
dissolved  by  war;**  as  is  a  contract  of 
employment  of  a  person  having  an  enemy 
status.*® 

An  agreement  creating  a  sales  agency 
is  dissolved  rather  than  suspended  by 
war  between  the  countries  of  the  re- 
spective parties.*'' 


Performance  of  a  contract  for  the 
purchase  of  land  is  suspended  during 
the  existence  of  war  between  the  coun- 
try of  the  vendor  and  that  of  the  ven- 
dee,*® even  though  it  is  expressly  stipu- 
lated that  if  the  pa3rments  therein 
provided  shall  not  be  made  when  due,  the 
contract  shall  be  void  and  the  purchaser 
shall  forfeit  as  liquidated  damages  all 
payments   theretofore   made   thereon.*®^ 

Where  the  lessee  under  a  lease  made 
before  the  outbreak  of  war  becomes  an 
alien  enemy,  his  covenant  in  the  lease 
to  pay  the  rent  is  not  thereby  extin- 


no  objection  that  the  agent  may  possibly 
remit  the  money  to  his  principal  in  the 
enemy's  country.  If  he  should  do  so,  the 
offense  would  be  imputable  to  him,  and  not 
to  the  person  paying  him  the  money.  Ker- 
shaw v.  Kelsey  (1868)  100  Mass.  561,  97 
Am.  Dec.  124,  1  Am.  Rep.  142. 

It  is  not  unlawful  for  a  citizen  to  pay  a 
debt  or  perform  a  contract  made  before  the 
war  with  one  who  has  become  an  alien 
enemy  during  the  war,  if  the  payments  or 
performance  be  made  to  the  agent  of  such 
alien  enemy  within  the  state.  Buchanan  v, 
Curry  (1821)  19  Johns.  (N.  Y.)  137,  10  Am. 
Dec.  200. 

14  New  York  L.  Ins.  CJo.  v,  Clopton  (1870) 
7  Bush  (Ky.)  179,  3  Am.  Rep.  290.  In  this 
case  it  was  said  that  where  a  single  act, 
such  as  payment  of  a  debt,  will  perform  a 
contract  made  before  the  war,  belligerent 
policy  interdicts  the  act  because  it  may  aid 
the  enemy  in  the  prosecution  of  hostilities; 
consequently  suspension  of  performance 
until  the  restoration  of  peace  will  effectuate 
the  whole  aim  of  the  law  without  dissolving 
the  contract,  which  may  be  ultimately  en- 
forced in  perfect  consistency  with  the 
principle  and  end  of  the  temporary  enmity. 
In  such  a  case  it  is  the  contract,  and  not 
the  performance,  that  is  continuing;  and  a 
suspension  of  remedy,  and  not  a  dissolution 
of  the  contract,  is  all  that  is  necessary, 
befitting,  or  just. 

WThe  performance  of  an  executory  con- 
tract for  the  sale  and  purchase  of  goods  be- 
coming illegal  upon  the  outbreak  of  war  be- 
tween the  countries  of  the  respective  parties, 
the  contract  is  dissolved,  and  after  that 
date  there  can  be  no  breach  thereof.  Wolf 
V.  Carr,  P.  &  Co.  [1915]  W.  N.  (Eng.)  196, 
31  Times  L.  R.  407;  Kreglinger  &  Co.  v. 
Cohen  (1916)  31  Times  L.  R.  (Eng.)  592. 

But  a  contract  for  the  sale  of  goods  to  be 
delivered  in  the  United  States  may  lawfully 
be  performed  during  the  war,  it  not  involv- 
ing the  transportation  of  the  goods  to  the 
enemy's  country.  Buchanan  v.  Curry  (N. 
Y.)  supra. 

l«  An  employee  in  an  enemy  country  can- 
not claim  salary  during  the  continuance  of 
the  war.  Scotland  v.  South  African  Terri- 
tories (1917)  33  Times  L.  R.  (Eng.)  255. 

17  An  agreement  constituting  an  enemy 
firm  exclusive  sales  agents  for  the  manu- 
facturer's output,  at  prices  to  be  mutually 
L.R^.1917C. 


arranged  from  time  to  time,  the  agents 
binding  themselves  to  take  a  certain  quanti- 
ty per  year,  and  which  is  to  run  until  dis- 
continued by  the  giving  of  a  specified  notice 
by  either  party,  is  dissolved,  and  not  merely 
suspended,  by  war  between  the  countries  of 
the  parties  thereto.  Dlstington  Hematite 
Iron  Co.  V.  Possehl  &  Co.  [1916]  1  K.  B. 
(Eng.)  811,  [1916J  W.  N.  117,  32  Times  L. 
R.  349. 

A  contract  by  which  one  party  is  consti- 
tuted a  sales  agent  for  the  other,  and  which 
necessarily  involves  commercial  intercourse 
between  them,  and  cannot  be  fulfilled  with- 
out such  intercourse,  is  dissolved  by  war 
between  their  respective  countries.  Hugh 
Stevenson  A,  Sons  v.  Aktiengesellschaft  fiir 
Cartonnagen  Industrie  [1016]  1  K.  B. 
(Eng.)  763,  85  L.  J.  K.  B.  N.  S.  847,  114  L. 
T.  N.  S.  180,  [1916]  W.  N.  76,  32  Times  L. 
R.  299. 

An  agreement  by  which  an  English  com- 
pany producing  zinc  concentrates  agreed  to 
sell  to  a  German  firm  their  entire  product 
for  a  period  of  years,  and,  so  long  as  the 
agreement  should  be  in  force,  not  to  sell  to 
any  other,  and  which  contained  various 
provisions  as  to  notices  being  given  from 
time  to  time,  fixing  the  quantities  and  rate 
of  delivery,  the  price  of  and  the  method 
and  time  of  payment  for  the  concentrates 
as  to  weighing,  sampling,  and  assaying  the 
concentrates,  and  as  to  other  matters,  is 
not  merely  suspended  during  the  existence 
of  war  between  the  countries  of  the  respec- 
tive parties,  but  is  dissolved  as  regards 
future  performance,  not  only  because  its 
continued  existence  would  involve  com- 
mercial intercourse  with  the  enemy,  but 
also  on  the  ground  that  the  restrictive  pro- 
vision therein  was  detrimental  to  the  inter- 
ests of  the  company  and  of  assistance  to 
the  public  enemy;  and  the  remedy  of  either 
side  for  what  had  previously  been  carried 
out  remains  in  abeyance  until  the  termina- 
tion of  the  war.  Znro  Cobp.  v.  Hibsch, 
ante,  650. 

MGrinnan  v.  EdwardB  (1883)  21  W.  Va. 
347. 

l«4  Sands  v.  New  York  L.  Ins.  Co.  (1872) 
50  N.  Y.  626,  10  Am.  Rep.  536  (obiter). 

But  it  has  been  held  that  such  lands  may 
be  sold  to  satisfy  the  vendor's  claim  for  un- 
paid purchase  money.  See  Johns  v.  Slack 
(1875)  2  Hughes,  467,  Fed.  Cas.  No.  7,363. 
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guished  or  fluspended,  and  he  may  be 
mied  for  the  rent  that  accrues  due  during 
the  war.*® 

A  guaranty  of  interest  and  dividends 
is  not  rendered  invalid  by  the  breaking 
out  of  war  between  the  countries  of  the 
guarantor  and  of  the  gruarantee.'^ 

&.  Contracts  of  affreightment;  charter 
parties;  hills  of  lading. 

The  effect  of  war  upon  contracts  of 
affreightment  made  before,  but  which  re- 
main unexecuted  at  the  time  it  is  de- 
elared,  and  of  which  it  makes  a  further 
execution  unlawful  or  impossible,  is  to 
disBolve  the  contract  and  to  absolve  both 
parties  from  further  performance  of  it.** 
Accordingly,  a  bill  of  lading  ceases  to 
be  of  legal  effect  after  the  declaration 
of  war  between  the  countries  of  the  re- 
spective parties.** 

A  charter  party  is  dissolved  by  the 
breaking  out  of  war  between  the  coun- 
tries of  the  parties  before  the  expiration 
of  the  time  for  loading,  and  no  action  is 


maintainable  for  failure   thereafter   to 
furnish  a  cargo.** 

c.  Contracts  of  agency  and  powers  of 

attorney. 

The  mere  fact  of  the  breaking  out  of 
war  between  the  countries  of  the  respec- 
tive parties  does  not  necessarily,  and  as 
a  matter  of  law,  revoke  authority  there- 
tofore conferred  upon  an  agent.  Wheth- 
er it  is  revoked  or  not  depends  upon 
the  circumstances  of  the  case,  and  the 
nature  and  character  of  the  agency.** 
An  agent  may  continue  to  represent  his 
principal  in  transactions  not  contrary 
to  the  policy  or  interest  of  the  govern- 
ment of  the  agent's  residence,  though  the 
principal  be  an  enemy,  resident  under 
the  hostile  government;**  provided,  of 
course,  that  he  can  exercise  his  powers 
without  communication  with  his  princi- 
pal.** Thus  it  is  generally,  though  not 
universally,*'  held  that  the  authority  of 
an  agei^t  to  look  after  his  principal's 
property,**  to  collect  debts,**  or  to  re- 


i^Halset  v.  Lowbnfeld,  ante,  644. 
>0  Ldndenberger  Cold  Siore^e  &  Canning 
Co.  v.  J.  Lindenberger  (1916)  235  Fed.  542. 
tiEspoftito  V.  Bowden  (1857)  7  El.  &.  Bl. 
766,  119  Ens.  Reprint,  1430,  27  L.  J.  Q.  B. 
N.  S.  17,  3  Jut.  N.  S.  1209,  6  Week.  Rep. 
732;  Arnhold  Karberg  &  Co.  v.  Blythe,  G.  J. 
&  Co.  [1916]  1  K.  B.  (Eng.)  495,  85  L.  J. 
K.  B.  N.  S.  666,  21  Com.  Cas.  174,  114  L.  T. 
N.  S.  152,  [1916]  W.  N.  22,  32  Times  L.  R. 
186,  60  Sol.  Jo.  156,  13  Asp.  Mar.  L.  Cas. 
235;  Cohen  v.  New  York  Mut.  L.  Ins.  Co. 
(1872)  50  JX.  Y.  610,  10  Am.  Rep.  522 
(dictum). 

Contracts  for  the  insurance  of  the 
enemy's  property,  of  affreightment,  and  of 
commercial  copartnership,  are  avoided  there- 
after by  the  breaking  out  of  war  because 
they  are  inconsistent  with  the  war,  and  in- 
consistent with  the  interests  and  policy  of 
the  government,  whose  purpose  is  by  the 
war  to  destroy  and  cripple  the  enemy's 
property  and  commerce.  Sands  v.  New 
York  L.  Ins.  Co.  (1872)  60  N.  Y.  626,  10 
Am.  Rep.  535  (obiter). 

The  performance  of  a  contract  of 
affreightment  being  amicable  and  incessant 
from  the  commencement  to  the  completion 
of  the  transportation,  a  war  which  makes  it 
contraband  and  thereby  frustrates  ite  ob- 
ject necessarily  destroys  the  legal  obligation 
of  the  contract,  and  the  law  cannot  substi- 
tute another  to  be  performed  after  the  close 
of  the  war.  New  York  L.  Ins.  Co.  v.  Clop- 
ton  (1870)  7  Bush  (Ky.)  179,  3  Am.  Rep. 
290  (dictum). 

M  Brown  v.  Delano  (1815)  12  Mass.  370; 
Arnhold  Karberg  &  Co.  v.  Blythe,  G.  J.  & 
Co.  (Eng.)  supra. 

••Barrick  v.  Buba   (1857)   2  C.  B.  N.  S. 
663,  140  Eng.  Reprint,  536,  26  L.  J.  C.  P.  N. 
8.  280,  5  Week.  Rep.  665. 
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M  Williams  v.  Paine  (1897)  169  U.  S.  55, 
42  L.  ed.  658,  18  Sup.  Ct.  Rep.  279. 

M  Hubbard  v.  Matthews  (1873)  64  N.  Y. 
43,  13  Am.  Rep.  562. 

W  Limited  agencies  in  the  enemy's  coun- 
try may  lawfully  continue,  provided  they 
can  be  and  are  exercised  without  intercourse 
or  communication  between  the  citizens  or 
subjects  of  the  contending  powers.  Small 
v.  Lumpkin  (1877)  28  Gratt.  (Va.)  832. 

A  man  may  retain  an  agency  for  an  alien 
enemy  during  war  where,  by  so  doing,  he 
does  not  necessarily  violate  the  rule  inhibit- 
ing communication.  Fisher  v.  Krutz  (1872) 
9  Kan.  501. 

When,  before  the  declaration  of  war  or 
commencement  of  hostilities,  a  principal  in 
one  country  creates  an  agent  in  another, 
the  agency  continues  notwithstanding  the 
subsequent  outbreak  of  war  between  the 
two  countries  for  all  lawful  purposes  not 
forbidden  by  the  laws  of  war.  Cocks  v. 
Izard  (1871)  Fed.  Cas.  No.  2,934. 

87  The  authority  of  an  agent  to  look  after 
property  is  revoked  where  the  parties  be- 
came alien  enemies.  Howell  v.  Gordon 
(1869)  40  Ga.  302. 

MAn  alien  enemy  may  have  an  agent  in 
the  enemy's  country  to  collect  debts  due 
him  and  to  preserve  his  property  there. 
Hale  V.  Wall  (1872)  22  Gratt.  (Va.)  424; 
Small  V.  Lumpkin  (Va.)  supra. 

The  right  of  a  party  residing  within  the 
Confederate  states  to  appoint  an  agent  in 
the  North  to  care  for  his  property  is  im- 
pliedly recognized  in  United  States  v.  Lee 
(1882)  106  U.  S.  196,  27  L.  ed.  171,  1  Sup. 
Ct.  Rep.  240. 

w  An  agent  may,  during  war,  receive  pay- 
ment of  a  debt  due  his  principal.  Douglas 
V.  United  States  (1878)  14  Ct.  a.  (Fed.)  1. 

The  power  of  an  agent  to  collect  a  debt 
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eeive  payment  of  money  due  his  princi- 
pal,'^ may  be  continued  by  mutual  as- 
sent,** notwithstanding  the  existence  of 


war;  though  the  a^ney  is  ao  far  sus- 
pended as  to  prevent  him  from  trans- 
mitting funds  to  his  principal. 


continues  notwithstanding  the  existence  of 
war,  though  the  agency  is  so  far  suspended 
as  to  prevent  him  from  transmitting  funds 
to  his  principal.  Maloney  v.  Stephens 
(1872)  11  Heisk.  (Tenn.)  738. 

W^ar  does  not  revoke  or  suspend  authority 
for  the  collection  of  a  debt,  given  previous- 
ly to  the  beginning  of  hostilities  by  a  citizen 
of  one  of  the  hostile  states  to  an  agent  who, 
as  well  as  the  debtor,  resides  in  the  other. 
Rodgers  v.  Bass  (1877)  46  Tex.  505  (obiter). 
An  agency  for  the  collection  of  a  debt  is 
not  terminated  by  war.  Anderson  v.  Bank 
(1869)  Chase,  Dec.  535,  Fed.  Cas.  No.  354. 

A  power  of  attorney  to  collect  a  debt  or 
to  receive  money  seems  to  continue  valid 
although  the  principal  resides  in  an  enemy's 
country.  Robinson  v.  International  Ldfe 
AsBur.  Soc.  (1870)  42  N.  Y.  54,  1  Am.  Rep. 
400  (dictum). 

Where  a  citizen,  during  hostilities,  may 
pay  to  a  resident  agent  his  debt  due  to  an 
alien  enemy,  the  agent  may  bind  the  princi- 
pal by  his  acceptance  of  the  money.  Stod- 
dart  v.  United  States  (1870)  6  Ot.  CI.  (Fed.) 
340. 

SO  The  authority  of  an  agent  authorized 
to  bid  off  land  at  an  execution  sale  to  re- 
ceive the  money  in  redemption  is  not  re- 
voked by  war  between  the  country  of  the 
principal  and  that  of  the  agent.  Darling  v. 
Lewis  (1872)  11  Heisk.,  (Tenn.)  126. 

While  the  war  revokes  an  insurance 
agent's  authority  to  negotiate  policies,  it 
will  not  revoke  his  power  to  receive  prem- 
iums for  policies  previously  issued  (New 
York  L.  Ins.  Co.  v.  Clopton  (1870)  7 
Bush  (Ky.)  179,  3  Am.  Rep.  290;  Sands 
V.  New  York  L.  Ins.  Co.  (1872)  50  N.  Y. 
626,  10  Am.  Rep.  535;  Hamilton  v.  Mu- 
tual L.  Ins.  Co.  (1871)  9  Blatchf.  234, 
Fed.  Cas.  No.  5,986;  the  evil  and  mischief 
which  the  principle  of  nonintercourse  con- 
demns being  the  exportation  of  money  or 
resources,  and  not  the  delivering  or  paying 
them  to  an  alien  enemy  residing  within  the 
state,  or  to  his  agent,  under  the  control  of 
the  government  (Statham  v.  New  York  L. 
Ins.  Co.  (1871)  45  Hiss.  581,  7  Am.  Rep. 
737). 

31  In  New  York  L.  Ins.  Co.  t.  Davis 
(1877)  95  U.  S.  429,  24  L.  ed.  453,  it  is  said 
that  the  only  exception  to  the  rule  that  war 
suspends  all  commercial  intercourse  between 
the  citizens  of  two  belligerent  countries,  ex- 
cept so  far  as  may  be  allowed  by  the  sov- 
ereign authority  (other  than  contracts  for 
ransom  and  other  matters  of  absolute  neces- 
sity), is  that  of  allowing  the  payment  of 
debts  to  an  agent  of  an  alien  enemy  where 
such  agent  resides  in  the  same  state  with 
the  debtor.  **But  this  indulgence  is  subject 
to  restrictions.  In  the  first  place,  it  must 
not  be  done  with  the  view  of  transmitting 
the  funds  to  the  principal  during  the  con- 
tinuance of  the  war;  though,  if  so  trans- 
mitted without  the  debtor's  connivance, 
he  will  not  be  responsible  for  it. 
L.RJ1.1917C. 


Washington,   J.,   in   Conn  v.    Penn    (1818) 
Pet.     C.     C.     496,     Fed.    Cas.  No.     3,104; 
Buchanan  v.  Curry  (1821)  19  Johns.  (W.  Y.) 
141,  10  Am.  Dec.  200.    In  the  next  place,  in 
order  to  the  subsistence  of  the  agency  dur- 
ing the  war,  it  must  have  the  assent  of  the 
parties    thereto, — ^the    principal     and     the 
agenit.    As  war  suspends  all  intercourse  be- 
tween   them,   preventing   any    instructions, 
supervision,  or  knowledge    of    what    takes 
place,  on  the  one  part,  and  any  report  or 
application  for  advice,  on  the  other,  this  re- 
lation necessarily  ceases  on  the  breaking  out 
of  hostilities,  even  for  the  limited  purpose 
before  mentioned,  unless  continued  by  the 
mutual  assent  of  the  parties.    It  is  not  com- 
pulsory, nor  can  it  be  made  so,  on  either 
side,  to  subserve  the  ends  of  third  parties. 
If  the  agent  continues  to  act  as  such,  and 
his  so  acting  is  subsequently  ratified  by  the 
principal,  or  if  the    principal's    assent    is 
evinced  by  any  other    circumstances,    then 
third  parties  may  safely  pay    money,    for 
the  use  of  the  principal,  into    the    agent's 
hands;  but  not  otherwise.    It  is  not  enough 
that  there  was  an  agency  prior  to  the  war. 
It  would  be  contrary  to  reason  that  a  man, 
without  his  consent,  should  continue  to  be 
bound  by  the  acts  of  one  whose  relations 
to  him  have  undergone  such  a  fundamental 
alteration  as  that  produced  by  a  war  be- 
tween the  two  countries  to  which  they  re- 
spectively belong;  with  whom  he  can  have 
no  correspondence;   to  whom  he  can  com- 
municate no  instructions;  and  over  whom 
he  can  exercise  no   control.      It   would   be 
equally  unreasonable  that  the  agent  should 
be  compelled  to  continue  in  the  service  of 
one  whom  the  law  of  nations  declares  to 
be  his  public  enemy.    If  the  agent  has  prop- 
erty of  the  principal  in  his  possession  or 
control,  good  faith  and  fidelity  to  his  trust 
will  require  him  to  keep  it  safely  during 
the  war,  and  to  restore  it  faithfully  at  its 
close.     .     .     .     What    particular   circum- 
stances will  be  sufficient  to  show  the  con- 
sent of  one  person  that  another  shall  act 
as  his  agent  to  receive  payment  of  debts  in 
an  enemy's  country  during  war  may  some- 
times be  difficult  to  determine.     Emerigon 
says,  that  if  a  foreigner  is  forced  to  depart 
from    one    country    in    consequence    of    a 
declaration  of  war  with  his  own,    he    may 
leave  a  power  of  attorney  to  a  friend  to 
collect  his  debts,  and  even  to  sue  for  them. 
Traite  des  Assurances,  567.    But  though  a 
power  of  attorney  to  collect  debts,  given 
under  such  circumstances,  might  be  valid, 
it  is  generally  conceded  that  a  power  of  at- 
torney cannot  be  given,  during  the  existence 
of  war,  by  a  citizen  of  one  of  the  belligerent 
countries  resident  therein,  to  a  citizen   or 
resident  of  the  other;    for  that  would  be 
holding  intercourse  with  the  enemy,  which 
is  forbidden.     Perhaps  it  may  be  assumed 
that  an  agent  ante  bellum,  who  continues 
to  act  as  such  during  the  war,  in  receipt  of 
money  or  property  on  behalf  of  his  princi« 
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An  a^ent  who  eoatinues  daring  the 
war  to  aet  on  behalf  of  his  principal  is 
aoeonntable  for  money  and  property  re- 
ceived by  him  in  that  eapaeity;"  and 
may  bind  his  principal  for  expenses  in- 
enrred  in  discharging  the  duties  of  his 
agency.'^ 

An  agent  oonstitnted  for  such  purpose 
before  the  war  may,  during  the  war,  re- 
ceive notices  of  dishonor  upon  notes,  so 
as  to  charge  an  indorser  residing  in  the 
enemy's  country.'* 

One  holding  a  proxy  from  an  alien 
enemy,  given  prior  to  the  outbreak  of 
war,  may  vote  the  stock  of  his  principal 
during  the  war,*^  though  not  where  the 
proxy  is  given  during  the  war.'* 

While  it  has  been  held  that  war  will 
revoke  or  supersede  the  authority  of  an 
agent  in  regard  to  transactions  not 
agreed  upon  and  in  part  executed,''' 
Bueh  as  the  sale  or  purchase  of  prop- 
erty," this  seems  true  only  where  the 
authority  of  the  agent  is  restricted ;  and 
although  it  has  been  held  that  a  power 
of  attorney  to  sell  land  is  revoked  by  the 
outbreak  of  war  between  the  country  of 
the  mieiker  of  the  power  and  that  of  the 
attorney  in  fact,®  the  better  view  is 
that  where  the  power  may  be  properly 


executed  by  the  attorney  without  any 
communication  or  intercourse  with  his 
principal,  it  is  not  revoked  or  its  execu- 
tion suspended  by  the  breaking  out  of 
war  between  the  country  of  the  attor- 
ney and  that  of  his  principal.*® 

It  has  been  held  on  the  one  hand  that 
the  authority  conferred  upon  an  agent 
by  a  power  of  attorney  to  appear  and 
defend  actions  against  his  principal  is 
not  revoked  by  war,*^  and,  on  the  other 
hand,  that  the  relation  between  attorney 
and  client  in  a  pending  action  is  term- 
inated by  war  between  the  country  of 
the  client  and  that  in  which  the  suit  of 
pending,  and  steps  afterwards  taken  in 
the  cause  do  not  affect  the  client.** 

The  authority  of  an  attorney  at  law 
to  whom  a  claim  has  been  sent  for  col- 
lection is  not  revoked  by  war.** 

Though  the  authority  of  an  ii^ent  may 
be  revoked  by  war,  the  principal  may, 
upon  the  restoration  of  peace,  accept  the 
benefit  of  the  agent's  acts.** 

d.  Partnet^hip  agreetnents. 

Contracts  of  partnership  are  necessar- 
ily dissolved  by  war  between  the  coun- 
tries where  the  respective  parties  are 
resident  **  as  involving  the  necessity  of 


pal,  where  it  is  the  manifest  interest  of  the 
latter  that  he  should  do  so,  as  in  the  eel- 
lection  of  rents  and  other  debts,  the  assent 
of  the  principal  will  be  presumed,  unless 
the  contrary  be  shown ;  but  that,  where  it  is 
against  his  interest,  or  would  impose  upon 
him  some  new  obligation  or  burden,  his  as- 
sent will  not  be  presumed,  but  must  be 
proved,  either  by  his  subsequent  ratification, 
or  in  some  other  manner." 

«« Stiles  V.  Easley  (1869)  51  IlL  276; 
McVeigh  V.  Bank  of  the  Old  Dominion 
(1875)  26  Gratt.  (Va.)   188. 

S3  Although  an  alien  enemy  may  not  have 
an  asrent  to  transact  ordinary  business,  he 
mayliave  an  agent  for  some  purposes;  and 
a  contract  made  by  his  agent  for  the  ren- 
dition of  legal  services  for  the  protection  of 
his  property  is  binding  upon  the  principal. 
Buford  V.  Speed  (1875)  74  Ky.  338. 

84  Hubbard  v.  Matthews  (1873)  54  N.  Y. 
43,  13  Am.  Rep.  562. 

SBMonsseaux  v.  Urquhart  (1867)  19  La. 
Ann.  482. 

M  See  Robson  v.  Premier  Oil  &  Pipe  Line 
Co.  ri915]  2  Ch.  (Eng.)  124,  84  L.  J.  Ch.  N. 
S.  629,  113  L.  T.  y.  S.  523,  [1915]  W.  K. 
205,  31  Times  L.  R.  420. 

WRodgers  V.  Bass  (1877)  46  Tex.  605 
(obiter) . 

88  The  authority  of  an  agent  to  make 
sales  of  personal  property  on  behalf  of  his 
principal  is  revoked  by  war.  McCk)rmick  v. 
Amspiger   (1873)   38  Tex.  569. 

89Conley  v.  Burson  (1870)  1  Heisk. 
(Tenn.)  145. 

♦owaiiams  v.  Paine  (1896)  7  App.  D.  C. 
118. 
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A  power  of  attorney  to  convey  land  is  not 
revoked  by  the  breaking  out  of  war  between 
the  country  of  the  miucer  and  that  of  the 
attorney,  where  the  land  in  question  is  sub- 
ject to  burdensome  taxes  and  it  appears  to 
have  been  to  the  interest  of  all  parties  that 
it  should  be  sold.  Williams  v.  Paine  (1897) 
169  U.  S.  55,  42  L.  ed.  658,  18  Sup.  Ct.  Eep. 
279. 

41  Cocks  V.  Izard  (1871)  Fed.  Cas.  No. 
2  934. 

'«Blackwell  v.  Willard   (1871)   65  N.  C- 
555,  6  Am.  Rep.  749. 

i8  Botts  V.  Crenshaw  (1868)  Chase,  Dec. 
224,  Fed.  Cas.  No.  1,690. 

44  Mayer  v.  United  States  (1867)  3  Ct. 
CI.  (Fed.)  249,  in  which  it  is  said  that  the 
war  and  a  nonintercourse  statute  passed  in 
aid  of  it  would  revoke  any  authority  given 
to  an  agent ;  though  the  benefits  arising  to 
the  principal  from  the  proper  conduct  of  the 
agent  might  be  recognized  and  availed  of 
after  peace  has  been  declared. 

Where  property  in  possession  of  an  agent 
is  sold  by  him  during  the  war,  the  princi- 
pal, after  the  close  of  the  war,  can  maintain 
his  action  against  the  purchaser  for  the 
agreed  purchase  money.  McCormick  v. 
Amspiger  (1873)  38  Tex.  569. 

45  Leathers  v.  Commercial  Ina.  Co.  (1867) 
2  Bush  (Ky.)  296,  92  Am.  Dec.  483 
(dictum) ;  New  York  L.  Ins.  Co.  v.  Clopton 
(1870)  7  Bush  (Ky.)  179,  3  Am.  Rep.  290 
(dictum) ;  Durden  v.  Smith  (1870)  44  Miss. 
648  (dictum) ;  Griswold  v.  Waddington 
(1819)  16  Johns.  (N.  Y.)  43^;  Seaman  v. 
Waddington  (1819)  16  Johns.  (N.  Y.)  610; 

^  Woods  v.  Wilder  (1870)  43  N.  Y,  164,  3  Am. 
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continued  intercourse.**  This  rule  is 
based  upon  considerations  of  public  pol- 
icy, and  is  not  affected  by  the  intention 
of  the  parties;*''  and  an  agreement  be- 
tween partners  who  are  citizens  of 
enemy  states  that  the  partnership  shall 
continue  is  against  public  policy  and 
void.** 

Decisions  as  to  the  relative  rights  of 
the  parties  after  a  dissolution  thus  af- 
fected are  comparatively  few.  Each 
partner  remains  bound  to  account  to  the 
other  for  the  proceds  of  the  partnership 
property,**  though  not  for  profits  there- 
after made  by  a  continuance  of  the  busi- 
ness.** 

Where  the  partnership  business  is  lo- 
cated in  one  of  the  belligerent  countries, 
the  partner  in  the  other  country  is  en- 
titled to  have  his  interest  in  the  part- 
nership at  the  date  of  the  dissolution 
valued,  including  his  share  of  the  good 


will,  if  any,  and  to  be  paid  the  ansount 
thereof  when  payment  becomes  legally 
possible;  and  he  has  an  equitable  lien 
on  the  partnership  assets  for  the  amount 
due  to  him.*^  The  remittance  to  the 
partner  in  the  enemy's  country  of  the 
value  of  his  share  in  the  partnership 
property  being  unlawful  during  the  war, 
he  is  not  entitled  to  interest  on  his  capi* 
tal  during  such  period.** 

After  the  supervention  of  war,  neither 
can  bind  the  other  by  dealings  in  the  firm 
name;**  and  express  notice  of  the  disso- 
lution need  not  be  given.**  Nor  can  one 
claim  the  benefit  of  acts  done  by  the 
other  in  the  firm  name.**  The  parties 
remain  bound,  however,  for  all  ante- 
cedent engagements ;  and  the  partnership 
may  be  said  to  continue  as  to  every- 
thing that  is  past  and  until  all  pre-exist- 
ing matters  are  wound  up  and  settled.** 
The  absent  member  must  be  deemed  to 


Rep.  684;  Sands  v.  New  York  L.  Ins.  Co. 
(1872)  60  N.  Y.  626  (dictum);  McStea  v. 
Matthews  (1872)  60  N.  Y.  166;  Hubbard  v. 
Matthews  (1873)  54  N.  Y.  43,  13  Am.  Rep. 
662;  Leftwich  v.  ainton  (1870)  4  Lans.  (N. 
Y.)  176;  Rodgers  v.  Bass  (1877)  46  Tex. 
605;  Taylor  v.  Hutchinson  (1894)  26  Gratt. 
(Va.)  536,  18  Am.  Rep.  699;  Booker  v. 
Kirkpatrick  (1875)  25  Gratt.  (Va.)  145; 
Small  V.  Lumpkin  (1877)  28  Gratt.  (Va.) 
832  (dictum);  The  William  Bagaley  (1866) 

5  Wall.  U.  S.  377,  18  L.  ed.  683;  Matthews 
V.  McStea  (1875)  91  U.  S.  7,  23  L.  ed.  188; 
Planters'  Bank  v.  St.  John  (1869)  1  Woods, 
585,  Fed.  Gas.  No.  11,208;  Hugh  Stevenson 

6  Sons  V.  Aktiengesellscliaft  flir  Car- 
tonnagen  Industrie  [1916]  1  K.  B.  (Eng.) 
763,  85  L.  J.  K.  B.  N.  S.  847,  114  L.  T.  N.  S. 
180,  [1916]  W.  N.  76,  32  Times  L.  R.  299. 

Trading  and  commercial  partnerships, 
and  perhaps  all  partnerships,  are  dissolved 
by  war  between  the  states  of  the  several 
partners.  CJohen  v.  New  York  Mut.  L.  Ins. 
Co.  (1872)  60  N.  Y.  610,  10  Am.  Rep.  522 
(dictum). 

*•  Partnership  with  a  foreigner  is  dis- 
solved by  the  same  event  which  makes  him 
an  alien  enemy,  because  there  is  an  utter 
incompatibility  created  by  operation  of 
law  between  the  partners  as  to  their  re- 
spective rights,  duties,  and  obligations. 
Hanger  v.  Abbott  (1867)  6  Wall.  (U.  S.) 
532,  18  L.  ed.  939. 

The  attitude  in  which  partners  become 
placed  as  antagonist  enemies  not  only  ren- 
ders unlawful  such  amicable  communication 
as  is  necessary  to  the  carrying  on  of 
partnership  business,  but  is  obviously  in- 
consistent with  it,  the  objects  and  ends  of 
partnerships  being  generally  the  joint  appli- 
cation of  the  skill,  labor,  and  enterprise  of 
all  the  partners,  as  well  as  of  their  funds. 
McAdams  v.  Hawes  (1872)  9  Bush  (Ky.) 
16. 

The  duties  of  partners  to  each  other  while 
the  relation  8ub9ists  are  amicable  and 
L.RA..1917C. 


incessant.  A  war  which  puts  them  in  a 
state  of  hostile  antagonism  disrupts  their 
business  relation  and  incapacitates  them  to 
perform  their  duty  to  each  other.  New 
York  L.  Ins.  Co.  v.  Clopton  (1870)  7  Bush 
(Ky.)  179,  3  Am.  Rep.  290  (dictum). 

It  is  of  the  nature  of  a  partnership  that 
there  should  be  intercommunication  of 
the  partners;  each  also  is  interested  in  the 
business  and  affected  by  the  acts  of  the 
other;  hence  the  agreement  of  partnership 
is  not  suspended,  but  dissolved.  Mutual 
Ben.  L.  Ins.  Co.  v.  Hillyard  (1874)  37  N.  J. 
L.  444,  18  Am.  Rep.  741  (dictum). 

47  Bank  of  New  Orleans  v.  Matthews 
(1872)  49  N.  Y.  12. 

« Planters'  Bank  v.  St.  John  (1869)  1 
Woods,  586,  Fed.  Gas.  No.  11,208. 

«  Douglas  V.  United  Stetea  (1878)  14  Ct. 
CI.  (Fed.)  1. 

w  Hugh  Stevenson  A  Sons  v.  Aktiengeaell- 
schaft  flir  Cartonnagen-Industrie  [1916]  1 
K  B.  (Eng.)  763,  85  L.  J.  K,  B.  N.  S.  847, 
114  L.  T.  N.  S.  180,  [1916]  W.  N.  76,  32 
Times  L.  R.  299. 

51  Ibid. 

«« Ibid. 

M  A  member  of  a  partnership  existing  be- 
tween persons  who  subsequently  acquired 
the  status  of  alien  enemies  ia,  therefore,  not 
liable  upon  a  note  indorsed  in  the  firm  name 
after  the  commencement  of  the  war.  Bank 
of  New  Orleans  v.  Matthews  (1872)  49  N. 
Y.  12. 

M  Planters'  Bank  v.  St.  John  (Fed.)  su- 
pra. 

w  Where  war  breaks  out  between  the 
countries  of  which  the  members  of  a  firm  are 
residents,  the  firm  cannot,  through  a  partner 
resident  in  one  country,  appoint  an  agent 
therein  to  buy  property  with  partnership 
funds.  Cramer  v.  United  States  (1870)  6 
Ct.  CI.  (Fed.)  381,  s.  c.  on  motion  for  a 
new  trial  (1871)  7  Ct.  O.  302. 

MGriswoid    V.    Waddington     (1819)     16 
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be  represented,  in  respect  to  engage- 
ments existing  at  the  time  when  war 
breaks  out,  by  the  representatives  of  the 
firm  remaining  within  the  jurisdiction 
of  the  belligerent  whose  authority  ex- 
tends over  the  place  of  business  of  the 
firm,  and  as  in  respect  to  property  and 
rights  there  existing,  so  in  respect  to  ob- 
ligations and  liabilities  created  before 
the  war,  he  must  share  the  fortunes  of 
the  firm.*''  Accordingly,  notice  given  to 
the  local  representative  of  a  firm  of  the 
dishonor  of  a  bill  indorsed  by  it  before 
the  war  will  bind  the  absent  partner.** 
An  apparent  exception  to  the  rule  that 
war  will  dissolve  contracts  of  partner- 
ship with  alien  enemies  exists  in  the  ease 
of  owners  of  a  vessel,**  the  relation  be- 
tween them  not  being  that  of  partners. 


strictly  speaking,  but  rather  that  of  co- 
tenants. 

€,  Bills  and  notes. 

Inasmuch  as  the  payment,  during  the 
war,  of  a  bill  of  exchange  or  promis- 
sory note  made  prior  thereto,  is  alike 
forbidden  by  the  nonintercourse  rule 
and  the  augmentation-of-the-enemyVre- 
sources  rule,  it  follows  that  during  the 
war  the  rights  of  the  parties  remain  in 
suspense.  The  presentation  of  a  note 
for  payment  at  maturity,*^  or  of  a  bill 
of  exchange  for  acceptance  or  payment,*^ 
and  the  giving  of  notice  of  dishonor  to  a 
drawer  or  indorser,**  stand  excused  dur- 
ing the  continuance  of  war  between  the 
countries  of  the  parties  concerned,  and 
until  a  reasonable  time  after  the  restor- 
ation of  peace.**    While  it  has  been  sug- 


Johns.  (N.  Y.)  438;  Sands  v.  New  York  L. 
Ins.  Co.  (1872)  50  N.  Y.  626;  Booker  v. 
Kirkpatrick  (1876)  26  Gratt.  (Va.)  145; 
Cramer  v.  United  States  (1871)  7  Ct.  CI. 
(Fed.)  302. 

97  Hubbard  v.  Matthews  (1873)  64  N.  Y. 
43,  13  Am.  Rep.  562. 

M  Ibid. 

<9  Part  owners  of  a  vessel,  who,  during 
the  war,  w^re  alien  enemies,  may,  after  the 
war,  recover  their  share  of  freights  earned 
by  and  insurance  money  collected  on  the 
vessel.  Caldwell  v.  Harding  (1860)  1  Low. 
Bee.  326,  Fed.  Cas.  No.  2,302. 

60Apperson  v.  Union  Bank  (1867)  4 
Coldw.  (Tenn.)  446;  Apperson  v.  Bynum 
(1868)  5  Coldw.  (Tenn.)  341;  Polk  v.  Spinks 
(1868)  5  Coldw.  (Tenn.)  431,  98  Am.  Dec. 
426;  Lane  v.  Bank  of  West  Tennessee 
(1872)  9  Heisk.  (Tenn.)  419. 

What  constitutes  due  diligence  in  demand- 
ing payment  of  a  note  depends  upon  the  cir- 
cumstances attending  each  particular  case. 
The  suspension  of  commercial  intercourse 
by  the  breaking  out  of  war  between  the 
country  of  the  maker  and  that  of  the  payee 
will  excuse  presentation  of  a  note  for  pay- 
ment when  due;  and  such  failure  continues 
to  stand  excused  during  the  time  that  such 
hindering  cause  exists;  and  to  comply  with 
the  requirements  of  the  law  as  soon  as  the 
cause  is  removed  is  due  diligence.  Peters 
V.  Hobbs  (1867)  25  Ark.  67,  91  Am.  Dec. 
529. 

n  Berry  v.  Southern  Bank  (1866)  2  Duv. 
(Ky.)  379;  Kahnweiler  v.  Anderson  (1878) 
78  N.  C.  133. 

Presentation  of  a  bill  of  exchange  for  pay- 
ment at  maturity  is  excused  where,  after  its 
acceptance,  but  before  its  maturity,  all  in- 
tercourse between  the  parties  has  become 
prohibited  by  the  laws  of  war.  Dunbar  v; 
Tyler  (1870)  44  Miss.!. 

Failure  to  present  a  bill  of  exchange  for 
payment  until  one  year  after  it  matured  is 
excused  bv  the  existence  of  a  state  of  war 
between  the  country  of  the  drawer  and  that 
of  the  drawee,  and  the  indorser  is  not  there* 
L.RJ^.1917C. 


by  discharged  from  liability  as  such.  Bell  v. 
Hall  (1865)  2  Duv.  (Ky.)  288. 

n  Jex  V.  Tureaud  (1867)  19  La.  Ana.  64; 
Gayarre  v.  Sabatier  (1872)  24  La.  Ann.  858; 
Harden  v.  Boyce  (1870)  59  Barb.  (N.  Y.) 
425;  House  v.  Adams  (1864)  48  Pa.  261,  86 
Am.  Dec.  588;  Bynum  v.  Apperson  (1872)  9 
Heisk  (Tenn.)  632;  Farmers'  Bank  v.  Gun- 
nel! (1875)  26  Gratt.  (Va.)  131;  Ray  v. 
Smith  (1878)  17  Wall.  <U.  S.)  411,  21  L.  ed. 
666;  Hopkirk  v.  Page  (1822)  2  Brock.  20, 
Fed.  Cas  No.  6,697. 

Where  the  maker  and  holder  of  a  note 
are  all  residents  of  the  same  belligerent 
state,  where  the  paper  matures,  is  payable, 
and  is  protested  for  nonpayment,  and  the 
last  indorser  is  resident  in  the  territory  of 
the  other  belligerent,  the  war  is  no  notice  to 
him  that  the  maker  and  first  indorsers  have 
not  paid  the  note,  and  it  is  therefore  essen- 
tial to  notify  him  of  the  fact  at  the  earliest 
practicable  period.  Morgan  v.  Bank  of 
LouisviUe  (1868)  4  Bush.  (Ky.)  82. 

63  The  holder  of  a  check  does  not  estab- 
lish a  cause  of  action  against  the  drawer 
thereon  by  proving  that  the  check  was  never 
presented  for  payment  because  the  bank, 
about  the  time  the  cheek  was  given»  had 
been  removed,  and  that,  by  reason  of  war 
at  the  time  and  the  interrupti<m  of  mail 
communication,  the  chedc  oould  not  be  pre- 
sented, where  there  was  no  proof  that  the 
bank  had  not  resumed  business  after  the 
termination  of  the  war,  or  that  the  defend- 
ant had  no  funds  there  to  meet  the  check. 
HcMrris  v.  Bespaid  (1873)  38  Md.  487. 

Where  the  presentation  of  a  bill  of  ex- 
change to  the  acceptor  at  the  proper  timei 
and  the  giving  notice  of  nonpayment,  have 
been  prevented  by  war,  the  presentation 
must  be  made  within  a  reasonable  time 
after  the  hindering  cause  is  removed,  and 
the  usual  notice  must  be  given.  Dunhar  v. 
Tyler  (1870)  44  Miss.  1;  Durden  v.  Smith 
(1870)  44  Miss.  548. 

Notice  of  dishonor  of  a  bill  of  exchange 
must  be  given  to  an  indorser  within  a  rea- 
sonable time  after  the  ek>se  of  the  war  and 
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geated  in  one  ease  ^  that  notice  of  pro- 
test and  nonacceptance  should  be  given 
by  sending  it  through  a  neutral  coun- 
try, if  sucli  a  course  is  possible,  the 
eases  seem  tacitly  to  take  the  view  that 
the  requirement  of  due  diligence  is  satis- 
fied where  notice  is  given  upon  the  no- 
torious resumption  of  direct  intercourse. 
It  has  been  held  that  the  duty  resting 
upon  thu  holder  of  a  note  to  give  notice 
of  its  nonpayment  to  an  indorser  is  not 
discharged  by  a  deposit  of  a  notice  of 
protest  in  the  postofSce  at  a  time  when 
open  war  prevails  between  the  country 
of  the  holder  and  that  of  the  indorser, 
and  there  is  no  longer  any  actual  mail 
communication  between  them.  He  can- 
not cast  upon  the  government  the  burden 
of  preserving  his  letter  until  the  termi- 
nation of  hostilites.**  Nor,  where  the 
indorser  has  departed  from  his  place  of 
residence  and  gone  into  the  enemy^g 
lines^  is  the  leaving  of  a  written  notice 
of  protest  at  his  residence  sufficient  to 
render  him  liable.'® 

A  promissory  note  will  not  bear  in- 
terest after  maturity  during  the  period 


of  the  war,  unless  the  holdw  has  an 
agent  in  the  country  to  whom  the  debt 
may  lawfully  be  paid.^ 

Payment  of  a  note  or  bill  of  exchange, 
given  to  one  who  has  become  an  enemy, 
may  be  enforced  during  the  war  by  a 
fellow  citizen  or  neutral  to  whom  it  had 
been  transferred  before  the  war  broke 
out.^  Though  the  point  seems  never  to 
have  been  decided,  the  principle  that 
payment  of  a  debt  during  war  will  not 
be  permitted  where  the  effect  will  be 
to  augment  the  enemy's  resources  would 
seem  to  preclude  the  enforcement  by 
a  neutral  of  an  obligation  acquired 
by  him  after  the  outbreak  of  war,  from 
a  resident  in  the  enemy  country. 

The  assignor  of  a  promissory  note  be- 
comes liable  to  the  assignee  where  pre- 
sentation of  and  suit  upon  the  note  are 
prevented  by  nonintercourse  resulting 
from  the  war.^ 

/.  To  pay  interest. 

Notwithstanding  some  decisions  to  the 
contrary,''*  it  may  be  said  to  be  a  gen- 
erally accepted  rule  (though  subject  to 


the  resumption  of  commercial  intercourse. 
James  v.  Wade  (1869)  21  La.  Ann.  548. 

Reasonable  diligence  will  not  require  the 
sending  of  a  notice  of  protest  to  an  in- 
dorser of  commercial  paper  by  the  very  first 
mail  sent  out,  because  the  sending  of  such 
mail  might  not  be  known  or  might  not  be 
safe,  if  known;  but  such  notice  must  be 
given  when  the  mail  becomes  regular  and 
notorious  and  safe.  Morgan  v.  Bank  of 
Louisville  (Ky.)   supra. 

M  United  States  v.  Barker  (1822)  Fed; 
Cas.  No.  14^19. 

M  Harden  v.  Boyce  (1870)  59  Barb.  (N. 
Y.)  425;  Shaw  v.  Neal  (1867)  19  La.  Ann. 
166;  James  v.  Wade  (1869)  21  La  Ann.  548. 

Where  notice  of  protest  cannot  be  con* 
▼eyed  by  mail,  it  is  idle  to  put  it  into  the 
postofiiee,  for  the  postoffice  affords  a  safe 
means  of  conveyance,  but  not  a  legal  place 
of  deposit  for  notices.  Citizens  Bank  v. 
Pugh  (1867)  19  La.  Ann.  43. 

In  Farmers  Bank  v.  Gunnell  (1875)  26 
Gratt  (Va.)  131,  it  is  said  that  the  princi- 
ple that  the  posting  of  a  letter,  properly 
directed,  containing  a  notice  of  protest,  is 
a  sufficient  service  of  the  notice,  does  not 
apply  where  flagrant  war  obstructs  the  mail 
communication  between  the  places  of  the 
parties  who  have  to  give  and  receive  the 
notice,  and  that  to  deposit  such  notice  in 
^e  postoffice  is  not,  under  such  circum- 
stances any  more  due  service  of  the  notiee 
than  it  would  have  been  to  deposit  it  any- 
where else. 

In  the  absence  of  evidence  that  the  law  or 
a  general  usage  requires  that  the  letter  con- 
taining the  notice  shall  be  preserved  by  the 
postmaster  until  the  restoration  of  inter* 
course,  and  then  forwarded  to  its  destina- 
tion, the  deposit  of  a  notice  of  protest  in 
L.RJ^..1917C. 


the  postoffice  during  the  war  is  of  no  avaiL 
Billgerry  v.  Branch  (1869)  19  Qratt.  (Va.) 
393,  100  Am.  Dec.  679. 

M  McVeigh  v.  Allen  (1887)  29  Qratt. 
(Va.)  588;  Alexandria  Sav.  Inst.  v.  McVeigh 
(1887)  84  Va.  41,  3  S.  E.  885. 

So,  where  the  indorser  of  a  note,  to  the 
holder's  knowledge,  had  been  absent  for 
seven  months  from  his  home,  and  was  re- 
siding with  his  family  in  the  enemy's  coun- 
try, a  notice  of  protest,  given  by  leaving  it 
at  his  late  residence,  was  insufficient,  the 
circumstances  giving  no  reasonable  expecta- 
tion that  the  notice  would  reach  the  indors- 
er, it  being,  at  the  time,  not  only  imprac- 
ticable, but  also  unlawful,  to  transmit  such 
notice  to  the  place  where  he  then  was.  Gil- 
roy  V.  Brinkley  (1873)  12  Heisk.  (Tenn.) 
392. 

^  See  notes  81-38,  infra. 

M  A  bill  of  exchange  given  to  a  firm  one 
of  the  members  of  which  has  become  an 
alien  enemy,  and  having  an  enemy  domicil, 
may  be  enforced  by  an  English  partner  who 
has  received  it  upon  an  apportionment  of 
the  assets  between  the  parties  upon  a  dis- 
solution prompted  by  the  imminence  of  war. 
Wilson  V.  RajDSine  &  Co.  [1915]  84  L.  J. 
K.  B.  N.  S.  (Eng.)  1285,  113  L.  T.  N,  S.  47, 
81  Times  L.  R.  264. 

<»  Graves  v.  Tilford  (1865)  2  Duv.  (Ky.) 
108,  87  Am.  Dec.  483. 

70  In  Spencer  v.  Brower  (1870)  32  Xez. 
664,  5  Am.  Rep.  254,  it  was  held  that  the 
interest  accruing  on  notes  during  the  Civil 
War  was  recoverable,  the  court  saying: 
"In  a  time  of  war  in  which  parties  to  con- 
tracts are  in  hostility  to  each  other,  the 
judicial  enforcement  of  contracts  is  in  abey- 
ance, but  their  obligation  does  not  cease; 
and  with  the  restoration  of  peace  the  rem- 
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certain  exceptions,  presently  to  be 
stated)  that  interest  accruing  after  a 
debt,  whether  a  balance  of  account  or 
an  obligation  for  the  payment  of  money, 
has  become  due  and  payable,  during  the 
continuance  of  war  between  the  coun- 
tries of  the  debtor  and  the  creditor,  is 
not  recoverable.''^  It  is  immaterial 
whether  pa3rment  of  the  debt  has  been 
prevented  by  the  act  of  the  creditor  or 
that  of  the  debtor  in  leaving  the  coun- 
try.'^ 

Such  abatement  of  interest  during  a 
war  is  based  on  the  fact  that  the  creditor 
and  debtor,  residing  in  countries  at  war 
with  each  other,  cannot  legally  have  any 


intercourse  with  each  other,  and  the 
debtor  cannot  legally  pay  nor  the  cred- 
itor legally  receive  any  payment  on  the 
debt  during  the  war.™  Accordingly, 
where  the  creditor  remains  in  the  coun- 
try of  the  debtor,  or  has  an  agent  there 
to  whom  the  debt  may  lawfully  be  paid, 
interest  will  not  abated* 

So,  where  the  principal  debt  does  not 
fall  due  during  the  continuance  of  the 
war,  interest  will  continue  to  run  there- 
on, the  payment  of  the  debt  not  having 
been  prevented  by  law.''* 

There  is  a  difference  of  opinion  as  to 
whether  interest  accruing  during  a  state 
of  war  is  recoverable  where  the  obliga- 


edy  revives  and  is  restored  to  all  its  pris^ 
tine  vigor  with  it." 

In  Griffith  v.  LoveU  (1868)  26  Iowa,  226, 
the  court  were  divided  on  the*  question 
whether  war  suspended  interest;  some 
members  of  the  court  expressing  a  prefer- 
ence for  "the  rule  dictated  by  natural  jus- 
tice/* that,  as  the  debtor  had  the  use  of  the 
money,  the  creditor  should  be  allowed  in- 
terest. 

In  Shaeffer's  Estate  (1823)  9  Serg.  &  R. 
(Pa.)  203,  it  was  said,  obiter,  that  a  state 
of  war  existing  between  two  nations  is  not 
a  sufficient  reason  for  abating  interest  on 
debts  due  by  the  subjects  of  one  belligerent 
to  another  unless  all  intercourse  is  forbidden 
by  law. 

In  Neilson  v.  Rutledge  (1791)  1  Desauss. 
Eq.  (S.  C.)  194,  it  was  held  that  interest 
continued  to  run  on  a  bond  debt  during  the 
Revohitionary  War;  but  it  appeared  that, 
during  the  whole  of  that  time,  the  •creditor 
had  an  attorney  in  this  country  to  whom 
payments  on  the  bond  were  made  during  the 
UFar 

71  Bean  v.  Qiapman  (1878)  62  Ala.  68; 
Pillow  V.  Brown  (1870)  26  Ark.  240;  Mayer 
V.  Reed  (1867)  37  Ga.  482;  Selden  v.  Pres- 
ton (1874)  11  Bush  (Ky.)  191;  Bordley  v. 
Eden  (1793)  3  Harr.  &  McH.  (Md.)  167; 
Mutual  Ben.  L.  Ins.  Co.  v.  Hillyard  (1874) 
37  N.  J.  L.  444,  18  Am.  Rep.  741 ;  Anonym- 
ous (1799)  3  N.  C.  (2  Hayw.)  103;  Hoare  v. 
Allen  (1789)  2  Dall.  (U.  S.)  102,  1  L.  ed. 
307;  Foxcraft  v.  Nagle  (1791)  2  DaL  (U,  S.) 
132,  1  L.  ed.  319;  Higginson  r.  Air  (1793) 
1  Desauss.  Eq.  (S.  C.)  427;  Dicldnsoii  v. 
liCgare  (1797)  1  Desauss.  £q.  (S.  C.)  637; 
Ryan  v.  Baldrick  (1826)  8  M'Cord,  L.  (S.  C.) 
498;  McGaughy  v.  Berg  (1871)  4  Heisk. 
(Tens.)  695;  M'Call  v.  Turner  (1797)  1  Call 
(Va,)  133;  Brewer  v.  Hastie  (1801)  3  Call 
(Va.)  22;  Tucker  v.  Wateon  (1867;  Va.)  6 
Am.  L.  Reg.  N.  S.  220;  Kirby  v.  Goody- 
koontz  (1876)  26  Gratt  (Va.)  298;  Walker 
V.  Beauchler  (1876)  27  Gratt  (Va.)  511; 
Fred  v.  Dixon  (1876)  27  Gratt.  (Va.)  641; 
Robert  v.  Cocke  (1877)  28  Gratt.  (Va.)  207; 
Coltrane  v.  Worrell  (1878)  30  Gratt.  (Va.) 
434  (dictum);  Hutchinson  v.  Lander  aft 
(1870)  4  W.  Va.  312;  Bigler  v.  Waller 
(1869)  Chase,  Dec.  316,  Fed.  Cas.  No.  1,404, 
reversed  on  another  ground  in  (1872)  14 
L.ILA.1917C.  43 


Wall.  (U.  S.)  297,  20  L.  ed.  891;  Jackson 
Ins.  Co.  V.  Stewart  (1806)  1  Hughes,  810, 
Fed.  Cas.  No,  7,152;  Chappelle  v.  Olney 
(1870)  1  Sawy.  401,  Fed.  Cas.  No.  2,613; 
Du  Belloix  v.  Waterpark  (1822)  1  Dowl.  & 
R.  (Eng.)   16. 

TO  Where  an  alien  enemy  has  prevented 
the  payment  of  his  debts  by  leaving  the 
country  and  carrying  the  evidence  of  such 
debts  with  him,  he  is  not  entitled  to  inter- 
est during  the  war.  Blake  v.  Quash  (1825) 
3  M'Cord,  L.  (S.  C.)  340. 

The  fact  that  the  debtor  has  voluntarily 
left  his  former  domicil  and  gone  to  the  en- 
emy's country  does  not  deprive  him  of  the 
benefit  of  an  abatement  of  interest  due  his 
preditOT.  Fred  v.  Dixon  (1876)  27  Gratt. 
(Va.)   541. 

TSBean  v.  Chapman  (1878)  62  Ala.  58; 
Tracey  v.  Shumate  (1883)  22  W.  Va.  474. 

In  Pillow  V.  Brown  (1870)  26  Ark,  240,  it 
is  said:  '^During  war  all  intercourse  between 
enemies  are  prohibited,  and  wherever  the 
law  forbids  a  party  from  doing  an  act,  not 
malum  in  se,  nor,  at  the  time  of  entering 
into  the  agreement  to  do  the  act,  malum 
prohibitum,  it  excuses  him  from  all  penal- 
ties arising  from  a  failure  to  perform  his 
contraet.  This,  we  think,  furnishes  a  just 
reason  for  the  abatement  of  interest,  during 
war,  on  debts  due  to  the  subjects  of  a  bellig- 
erent power,  from  the  time  the  party  is  en- 
titled to  make  pa^'ment,  which  would  only 
be  at  and  after  maturity,  until  the  return 
of  peace.  The  principle  is  a  general  one 
and  may  be  stated  in  these  words:  Wlten- 
ever  the  debtor,  without  fault  on  his  part, 
is  prevented  from  paying  the  debt,  at  and 
after  maturity,  through  the  act  of  the  cred- 
itor or  the  law,  interest  should  be  abated 
during  the  time  he  is  so  prevented.  It  is 
the  duty  of  the  debtor  to  seek  his  creditor 
and  to  pay  his  debt.  He  must  show  by  af- 
firmative proof  that  it  was  not  through  his 
neglect,  accident,  or  misfortune^  the  debt 
was  not  paid  at  maturity;  that  he  was 
ready  and  willing  to  pay,  but  that,  through 
the  act  of  the  creditor  or  the  law,  he  was 
prevented.** 

7*  gee  notes  81-88,  infra. 

75  Lash  V.  Lambert  (1870)  16  Minn..  416, 
GH.  836,  2  Am.  Rep.  142. 
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tion  expressly  stipulates  for  interest 
after  maturityJ®  On  principle,  how- 
ever, it  would  seem  that  such  a  stipu- 
lation should  not  take  the  case  out  of 
the  general  rule,  the  existence  of  a  state 
of  war  having  altered  the  essential  con- 
dition with  reference  to  which  it  was 
made;  i.  e.,  that  it  should  be  within  the 
power  of  the  debtor  to  discharge  the 
debt  at  any  time  after  the  time  fixed 
for  payment. 

Although  interest  accruing  during  the 
war  may  not  be  recoverable,  there  is  no 
law  which  makes  a  subsequent  promise 
to  pay  it  illegal,  or  which  can  prevent 
the  creditor  from  recovering  it  on  an 
express  or  implied  promise  after  the 
restoration  of  peace.*" 

After  a  judgment  has  been  obtained 
for  both  principal  and  interest,  it  is  too 
late  to  raise  the  question  of  an  abate- 
ment of  the  interest  on  the  ground  that 
the  creditor  was  within  the  line  of  the 
enemy.''* 

The  rule  that  interest  is  suspended 
during  was  does  liot  preclude  its  allow- 
ance by  way  of  damages.  Thus,  where 
a  cause  of  action  has  been  in  litigation 
during  the  war,  the  period  of  the  war  is 
not  to  be  excluded  in  computing  the  in- 
terest recoverable  as  a  measure  of  dam- 
ages, the  case  being  different  from  that 
of  a  debt  which  the  debtor  has  been  pre- 
vented by  the  war  from  paying.''^ 

The  rule  that  the  interest  is  suspended 
on  a  debt  during  the  war  is  subject  to  an 
exception  in  the  case  of  a  life  insurance 
premium,  the  reason  being  that  the  abil- 
ity of  the  insurer  is  sustained  by  its 
premiums  and  the  interest  accumula- 
tions, and  the  nature  of  the  contract  is 
such  that,  when  in  force,  the  equivalent 
for  the  sum  insured  should  be  made  up.*^ 

As  above  noted,  the  rule  that  interest 
is  not  recoverable  on  debts  between  alien 
enemies  during  war  between  their  respec- 
tive countries  can  only  apply  when  the 


money  is  to  be  paid  to  the  belligerent 
directly.  When  an  agent  appointed  to 
receive  the  money  resides  within  the 
same  jurisdiction  with  the  debtor,  the 
latter  cannot  justify  his  refusal  to  pay 
the  demand,  and,  of  course,  the  interest 
which  it  bears.**  But  a  debtor  does  not 
become  liable  to  pay  interest  for  the 
period  of  the  war  by  reason  of  the  cir- 
cumstance that  the  creditor  appeared  at 
the  debtor's  residence  and  demanded 
payment,  where,  so  far  as  appears,  his 
character  as  an  enemy  remained  unaf- 
fected." 

So,  the  fact  that  the  running  of  in- 
terest is  suspended  because  of  the  enemy 
character  of  the  principal  debtor  will 
not  suspend  it  as  against  sureties  who  do 
not  sustain  such  relation,  since  it  is 
neither  unlawful  for  them  to  pay,  nor 
for  the  creditor  to  receive  payment  from 
them." 

Similarly,  where  one  of  the  obligors 
on  a  bond  is  an  alien  enemy  and  the 
other  is  a  citizen,  interest  will  continue 
to  run  as  against  such  other  during  the 
war.** 

Where  both  the  maker  and  the  payee 
of  a  note  reside  in  the  same  country, 
the  fact  that  it  is  payable  at  a  place  in 
the  enemy's  country  will  not  relieve  the 
maker  from  liability  for  interest  accru- 
ing after  the  maturity  of  the  note,  there 
being  no  legal  obstacle  in  the  way  of 
payment  at  the  time  of  maturity.** 

Where  a  note  is  made  payable  at  a 
place  in  the  country  of  the  maker,  the 
fact  that  the  payee  is  an  enemy  will  not 
relieve  the  maker  from  the  payment  of 
interest  accruing  after  the  maturity  of 
the  note  and  during  the  existence  of 
hostilities,  as  it  would  have  been  no 
breach  of  duty  on  the  part  of  the  maker 
towards  his  government  to  have  tendered 
payment  at  the  place  where  the  note  was 
payable.** 

Where  the  maker  of  a  note  and  the 


78  In  Brown  v.  Hiatt  (1873)  16  Wall. 
(U.  S.)  177,  21  L.  ed.  128,  it  was  held  that 
interest  on  loans  made  previous  to  and  ma- 
turing after  the  commencement  of  the  war 
ceased  to  run  during  the  subsequent  con- 
tinuance of  the  war,  although  interest  was 
stipulated  in  the  contract. 

But  in  Lash  v.  Lambert  (Mimi.)  supra,  it 
was  intimated,  though  not  expressly  held, 
that  where  there  is  a  special  contract  for 
interest,  interest  will  continue  to  run  dur- 
ing the  war. 

TTBainbridge  v.  Wilcocks  (1832)  Baldw. 
536,  Fed.  Cas.  No.  755. 

TORowe  v.  Hardy  (1899)  97  Va,  674,  75 
Am.  St.  Rep.  811,  34  S.  E.  625. 

TSOreenlau    v.    Williams    (1879)    2    Lea 
(Tenn.)   533. 
L.RA..1917C. 


30  Mutual  Ben.  L.  Ins.  Co.  v.  Hillyard 
(1874)  37  N.  J.  li.  444,  18  Am.  Rep.  741. 

«iWard  V.  Smith  (1868)  7  Wall.  (U.  S.) 
447,  19  L.  ed.  207;  Denninston  v.  Imbrie 
(1818)  3  Wash.  C.  C.  396,  Fed.  Cas.  No. 
3,802;  King  v.  Hanson  (1790)  4  Call  (Va.) 
259.  It  is  no  objection  that  the  agent  may 
possibly  remit  the  money  to  his  principal; 
if  he  should  do  so,  the  offense  is  imputable 
to  him,  and  not  to  the  person  paying  him 
the  money.  Conn  v.  Pcnn  (1818)  Pet.  C.  C. 
496,  Fed.  Cas.  No.  3,104. 

««  Tucker  v.  Watson  (1867;  Va.)  6  Am.  L. 
Reg.  N.  S.  220. 

•3  Bean  v.  Chapman  (1878)  62  Ala.  58. 

MPaul  V.  Christie  (1798)  4  Harr.  &  McU. 
(Hd.)   161. 

MYeaton   v.   Bemey    (1871)    62  HL  61. 

Mlbid. 
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cashier  of  the  bank  by  which  it  has 
been  discounted  reside  in  the  same  coun- 
try^ the  absence  of  the  note,  which  had 
been  x&a\pYed  into  the  enemy's  country, 
is  nw  such  an  obstacle  to  payment  as 
to  relieve  the  maker  from  liability  for 
interest  unless  he  shows  that  he  ten- 
dered payment  and  that  it  was  refused.*'' 
Where  the  holder  of  a  promissory  note 
at  the  beginning  of  the  war  indorsed 
it  to  a  third  party  for  a  valuable  con- 
sideration,  and  subsequently  acquired 
the  status  of  an  alien  enemy,  and  again 
became  the  holder  of  the  note  after  the 
war  he  is  entitled  to  recover  the  inter- 
est accruing  during  the  war.** 


ff.  Insurance, 

1,  In  general. 

The  question  of  the  effect  of  war  on 
policies  of  insurance  is,  in  view  of  the 
fact  that  a  considerable  amount  of  in- 
surance in  this  country  is  underwritten 
by  foreign  companies,  one  of  consider- 
able potential  importance.  It  seems, 
however,  that  such  foreign  companies,  in 
view  of  their  manner  of  doing  business  *• 
and  of  their  compliance  with  the  statu- 
tory requirements  commonly  imposed,*^ 
are  to  be  regarded  as  having  acquired 
a  commercial  domicil  in  the  country  in 
which  they  do  business,  and  are  not  to 
be  considered  as  having   the   status   of 


i7  Gates  V.  Union  Bank  (1873)  12  Heiak. 
(Xenn.)  326. 

88  Thomas  v.  Hunter   (1868)  29  Md.  406. 

88  Ingle  V.  l^iannheim  Continental  Ins.  Co. 
[1915]  1  K.  B.  (Eng.)  227,  112  L.  T.  N.  S. 
610,  59  Sol.  Jo.  59,  31  Times  L.  R.  41,  84  L. 
J.  K.  B.  N.  S.  491  [1914]  W.  N.  406,  it  was 
held  that  a  German  insurance  company 
whose  head  office  was  in  Germany,  but 
which  carried  on  business  in  England 
through  local  agents,  who  accepted  and  set- 
tled risks  and  issued  policies  for  the  com- 
pany, and  which  had  complied  with  the 
statutory  requirements  imposed  upon  for- 
eign corporations  establishing  a  place  of 
business  within  the  United  Kingdom,  was 
not,  in  respect  of  business  so  transacted,  in 
the  position  of  an  alien  enemy,  the  court 
saying:  "In  the  case  of  individuals 
and  at  common  law  the  question  whether 
a  man  is  to  be  treated  as  an  alien 
enemy  for  the  purpose  of  his  contracts, 
rights  of  suit,  and  the  like,  does  not  depend 
upon  his  nationality,  or  even  upon  his  true 
domicil,  but  whether  he  carries  on  business 
in  this  country  or  not.  If  he  does,  it 
is  not  illegal,  even  during  war,  to  have  busi- 
ness dealings  with  him  in  this  country  in 
respect  of  the  business  which  he  carries  on 
here.  He  is  not,  in  respect  of  that  business, 
divided  by  the  war  line,  but  has  what  is 
sometimes  called  a  commercial  domicil  here. 
The  same  thing  is  true  of  companies  whose 
head  office  is  in  Germany,  but  which  have  a 
branch  office  here,  in  respect  of  business 
transactions  with  such  branch  office." 

80  In  Statham  v.  New  York  L.  Ins.  Co. 
(1851)  45  Miss.  581,  7  Am.  Rep.  737,  it  was 
said  that  the  plain  intent  of  the  statute 
requiring  foreign  insurance  companies  doing 
business  within  the  state  to  file  in  the  office 
of  the  auditor  of  public  account  a  statement 
of  their  capital  stock  and  resources,  and  to 
appoint  an  agent  before  they  begin  to  do 
business,  who  shall  fully  represent  the  cor- 
poration within  the  state,  and  upon  whom 
legal  process  may  be  served,  and  prohibiting 
the  corporation  from  withdrawing  its  funds 
derive  from  premiums  upon  riskfl  until  losses 
have  been  paid,  is  to  localize  the  contract  in 
L.R.A.1917C. 


its  inception  and  in  the  several  stages  of 
its  performance,  and,  in  effect,  to  give  the 
corporation  a  quasi  domicil  in  the  state. 

Where  a  foreign  life  insurance  company 
seeks  and  obtains  the  privilege  of  doing 
business  within  the  state,  and  makes  the 
contract  of  insurance  within  the  state  by 
authority  of  its  laws,  and  the  premiums  are 
to  be  paid  there,  payment  of  the  premiums 
is  excused  and  liability  therefor  suspended 
during  the  eixstence  of  war  between  the 
country  in  which  it  is  thus  doing  business 
and  the  country  of  the  person  insured.  Mar- 
tine  V.  International  L.  Ins.  Soc.  (1873)  53 
N.  Y.  339,  13  Am.  Rep.  529.  In  this  case  it 
is  said:  "This  contract  was  made  in  New 
York  by  authority  of  its  laws.  Although 
not  stated  in  express  terms  that  the  pre- 
miums were  to  he  paid  there,  it  is  evident 
from  the  facts  that  the  parties  contemplated 
payment  there,  unless  otherwise  directed,, 
for  convenience  of  the  assured,  by  the  local 
board.  The  repayment  of  money  borrowed 
was  expressly  provided  to  be  made  in  New 
York,  and  the  organization  of  a  local  board 
and  the  privileges  granted  by  our  laws,  as 
well  as  the  acts  of  the  parties,  including  the 
notices  above  referred  to,  indicate  that  these 
contracts  were  to  be  made  and  performed 
there.  It  was  essentially  an  independent 
American  business,  and  would  be  treated  as 
such,  and  I  have  no  doubt,  if  war  existed 
between  this  country  and  England.  .  .  » 
It  would  be  most  unreasonable  for  these 
foreign  corporations  to  ask  the  privilege  of 
doing  business  imder  our  laws  in  competi- 
tion  with  domestic  institutions,  and  then  to 
ask  exemption  from  the  obligations  and  lia- 
bilities which  attach  to  the  latter.  As  to  the 
business  transacted  here,  the  coinpany  must 
be  regarded  as  domiciled  by  the  residence  of 
its  general  agents  and  its  local  organiza- 
tion." 

Martine  v.  International  L.  Ins.  Soc.  (IT. 
Y.)  supra,  overrules  any  implication  to  the 
contrary  to  be  found  in  Robinson  v.  Inter- 
national Life  Assur.  Soc.  (1868)  52  Barb. 
(N.  Y.)  450,  and  in  the  decision  rendered  in 
the  same  case  by  the  court  of  appeals  in 
(1870)  42  N.  Y.  64,  1  Am.  Rep.  490. 
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alien  enemies  in  respect  of  the  business 
so  transacted. 

Although  there  is  a  decision  of  minor 
importance  to  the  contrary,'*  the  prev- 
alent view  is  that  the  relation  between 
a  person  insured  and  other  members  of 
an  incorporated  mutual  insurance  com* 
pany  is  not  such  a  relation  of  partner- 
ship as  requires  the  application  to  it  of 
the  rule  that  a  war  dissolves  a  contract 
of  commercial  partnership  between 
enemies.'* 

A  provision  in  a  policy  of  insurance 
making  it  a  condition  precedent  to  a 
right  to  recover  thereon  that  the  action 
shall  be  brought  within  the  time  speci- 
fied in  the  policy  is  annulled  by  war  be- 
tween the  countries  of  the  insured  and 
of  the  insurer.** 

2,  Marine  insurance* 

Although  there  are  some  dicta  to  the 
effect  that  a  policy  of  marine  insurance 
becomes  wholly  void  upon  the  breaking 
out  of  war  between  the  country  of  the 


insured  and  that  of  the  insurer,  as  being 
in  support  of  the  enemy's  commerce,^ 
the  sounder  view  appears  to  be  that  a 
contract  of  marine  insurance  ent^ed  in- 
to prior  to  the  breaking  out  of  hostilities 
between  the  country  of  the  insurer  and 
that  of  the  insured  is  a  good  insurance 
against  all  other  losses  but  those  aris- 
ing from  capture  by  the  forces  of  the 
country  of  the  insurer.®* 

An  insurance  against  capture  will, 
however,  cover  a  seizure  by  the  govern- 
ment of  the  assured,  made  before  a  dec- 
laration of  war,  though  in  contempla- 
tion of  war.®* 

d.  Wire  insurance. 

Although  there  is  little  direct  author- 
ity on  the  point,  general  principles,  as 
well  as  the  few  decisions  involving  such 
policies,  seem  to  indicate  that  policies 
of  fire  insurance  continue  in  force  after 
the  breaking  out  of  war  between  the 
countries  of  the  respective  parties,  ex- 
cept as  to  losses  directly  resulting  from 


91  The  relations  between  the  members  of 
a  corporation  for  mutual  insurance  present 
the  same  evils  and  are  dissolved  by  war  for 
the  same  reasons  as  those  between  ordinary 
copartners.  Tait  v.  New  York  L,  Ins.  Co. 
(1873)  1  Flipp.  288,  Fed.  Cas.  No.  13,726. 

d2  Hamilton  v.  Mutual  L.  Ins.  Co.  (1871) 
9  Blatchf.  234,  Fed.  Cas.  No.  5,896;  Cohen  v. 
New  York  Mut.  L.  Ins.  Co.  (1872)  50  JM.  Y. 
610,  10  Am.  Rep.  522;  Mutual  Ben.  L.  Ins. 
Co.  V.  Hillyard  (1874)  37  If.  J.  L.  444,  18 
Am.  Rep.  741. 

98  Sands  v.  New  York  L.  Ins.  Co.  (1872) 
50  N.  Y.  626  (dictum) ;  and  see  also  Semmes 
V.  Hartford  Ins.  Co.  (Semmes  v.  City  F.  Ins. 
Co.)  (1871)  13  Wall.  (U.  S.)  158,  20  L.  ed. 
490,  as  stated  under  the  heading,  "Fire  in- 
surance," infra. 

94  The  underwriter  will  not  be  liable  on  a 
policy  of  insurance  on  a  steamer  for  any 
loss  occurring  during  war  between  the  coun- 
try of  the  insurer  and  that  of  the  insured. 
Leathers  v.  Commercial  Ins.  Co.  (1867)  2 
Bush  (Ky.)  296,  92  Am.  Dec.  483  (dictum). 

A  contract  of  marine  insurance  upon  en- 
emy's property  is  in  support  of  the  enemy's 
commerce  and  entirely  inconsistent  with  the 
allegiance  due  to  the  government  of  the 
underwriter,  and  such  insurance  terminates 
absolutely  and  at  once  by  the  very  act  of 
war,  andthe  parties  are  in  the  same  condi- 
tion as  if  no  contract  had  been  made.  The 
one  loses  the  premium  and  the  other  his  se- 
curity against  loss.  Cohen  v.  New  York 
Mut.  L.  Ins.  Co.  (1872)  50  N.  Y.  610, 10  Am. 
Rep.  522   (dictum). 

In  Arnhold  Karberg  &  Co.  v.  Blythe,  G.  J. 
&  Co.  [1916]  1  K.  B.  (Eng.)  495,  85  L.  J. 
K.  B.  N.  S.  665,  21  Com.  Cas.  174,  114  L.  T. 
N.  S.  152,  [1916]  W.  N.  22,  32  Times  L.  R. 
186,  60  Sol.  Jo.  156, 13  Asp.  Mar.  L.  Cas.  235, 
it  is  said  that  a  German  policy  of  insurance 
on  English  goods  in  transit  was  dissolved  by 
L.R.A.1917C. 


the  war  between  England  and  Germany ;  but 
the  question  was  only  incidentally  present- 
ed, the  question  imder  discussion  being 
whether  a.  c.  i.  f.  contract  was  performed 
by  a  tender  of  the  shipping  documents. 

95Furtado  v.  Rogers  (1802)  3  Bos.  &  P. 
191,  127  Eng.  Reprint,  105,  6  Revised  Rep. 
752,  14  Eng.  Rul.  Cas.  125,  where  it  was 
held  that  insurance  effected  in  Great  Britain 
on  a  French  ship,  though  before  the  com- 
mencement of  hostilities  between  Great 
Britain  and  France,  dges  not  bind  the  insur- 
er to  indemnify  the  insured  against  a  loss 
bv  British  capture  in  the  subsequent  war, 
although  the  policy  contains  general  words 
of  insurance  against  all  captures  and  deten- 
tion of  prisoners,  without  any  exception  of 
the  act  of  the  insurer's  own  government. 

A  claim  to  recover,  under  a  policy  of  ma- 
rine insurance,  a  loss  occurring  after  the 
outbreak  of  war,  is  not  a  "transaction"  with 
the  enemy,  within  the  meaning  of  clause  6 
of  the  Trading  with  the  Enemy  Proclama- 
tion of  October  8th,  1915,  which  declares 
that  where  an  enemy  has  a  branch  locally 
situated  in  British  territory,  which  carries 
on  the  business  of  insurance,  transactions 
with  such  branch  in  respect  to  the  business 
of  insurance  shall  be  considered  as  transac- 
tions with  an  enemy.  Ingle  v.  Mannheim 
Continental  Ins.  Co.  [1915]  1  K.  B.  (Eng.) 
227,  112  L.  T.  N.  S.  510,  59  Sol.  Jo.  59,  31 
Times  L.  R.  41,  84  L.  J.  K.  B.  N.  S.  491, 
[1914]  W.  N.  406. 

96  Where  a  subject  of  a  foreign  govern- 
ment insures  treasure  with  British  under- 
writers against  capture  during  its  transit 
from  the  foreign  state  to  England,  and  the 
foreign  government  seizes  the  treasure  dur- 
ing t,he  transit,  and  war  is  afterwards  de- 
clared between  the  foreign  and  the  British 
government,  the  insurance  is  valid,  and  an 
action    may    be    maintained    in    England 
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hostilities;^  and  that  the  only  effect  of 
war  is,  where  the  insured  is  an  alien 
enemy,  to  suspend  the  right  to  recover 
in  case  of  loss.®^  Where  the  insurer  is 
an  alien  enemy,  he  may,  of  course,  he 
sued  at  any  time,  provided  that  juris- 
diction can  be  obtained.*^ 

The  period  of  twelve  months,  allowed 
by  a  policy  of  fire  insurance  for  bring- 
ing suit  thereon,  does  not  open  and  ex- 
pand itself  so  as  to  receive  within  it  the 
term  of  legal  disability  created  by  war 
between  the  country  of  the  insurer  and 
that  of  the  insured,  and  then  close  to- 
gether at  each  end  of  that  period  so  as 
to  complete  itself  as  though  the  war 
had  never  occurred;  but  the  disability 
to  sue  imposed  on  the  insured  by  the 
war  relieves  him  from  the  consequences 
of  failing  to  bring  suit  within  twelve 


months  after  the  loss,  because  it  renders 
a  compliance  with  that  condition  im- 
possible and  removes  the  presumption 
which  the  contract  of  insurance  says 
shall  be  conclusive,  against  the  validity 
of  the  plaintiff's  claim.*^ 

4:.  Life  insurance. 

It  has  been  generally,***  although  not 
universally,*®*  held  that  the  existence  of 
an  enemy  relation  between  the  country 
of  the  insurer  and  that  of  the  insured 
does  not  invalidate  an  existing  policy  of 
life  insurance;  at  least,  where  the  in- 
sured is  a  noncombatant.*^ 

The  question  as  to  the  extent  to  which 
war  alters  the  obligations  of  the  parties 
and  varies  the  ordinary  consequences  of 
nonperformance  by  the  insured  has 
proved  to  be  a  more  difficult  one.     At 


against  the  underwriters  after  the  restora- 
tion of  peace,  the  seizure  having  been  made 
before  the  declaration  of  war,  though  in 
contemplation  of  war,  and  in  order  to  use 
the  treasure  in  support  of  the  war.  Janson 
V.   Driefontein   Consolidated   Mines    [1902] 

A.  C.  (Eng.)  484,  6  B.  R.  C.  810,  71  L.  J.  K. 

B.  N.  S.  857,  87  L.  T.  N.  S.  372,  18  Times 
L.  R.  796,  7  Com.  Cas.  268. 

wSemble,  that  a  policy  of  insurance  on 
property  is  subject  to  the  implied  condition 
that  it  shall  not  extend  to  cover  any  loss 
arising  from  an  exercise  of  the  belligerent 
right  of  capture  or  destruction  by  the  gov- 
ernment of  the  insurer.  New  York  L.  Ins, 
Co.  V.  Clopton  (1870)  7  Bush.  (Ky.)  179,  3 
Am.  Rep.  290. 

The  statement  to  be  found  in  certain  Eng- 
lish cases  (Brandon  v.  Curling  (1803)  4 
East,  410, 102  Eng.  Reprint,  888,  1  Smith,  72, 
7  Revised  Rep.  581;  Janson  v.  Driefontein 
Consolidated  Mines  [1902]  A.  C.  (Eng.)  484. 
6  B.  R.  C.  810,  71  L.  J.  K.  B.  N.  S.  857,  87 
L.  T.  N.  S.  372,  18  Times  L.  R.  796,  7  Com. 
Cas.  268)  that  where  insurance  is  upon 
goods  generally,  a  proviso  to  this  effect 
shall,  in  all  cases,  be  considered  as  ingrafted 
therein;  namely,  ''Provided  that  this  insur- 
ance shall  not  extend  to  cover  any  loss  hap- 
pening during  the  existence  of  hostilities 
between  the  respective  countries  of  the  as- 
sured and  the  insurer,"  because,  during  the 
existence  of  such  hostilities,  the  subjects  of 
the  one  country  cannot  allowably  lend  their 
assistance  to  protect  by  insurance  the  prop- 
erty and  commerce  of  the  subjects  of  the 
other, — seems  to  have  reference  only  to  loss 
by  seizure  of  the  goods  insured  by  the  gov- 
ernment of  the  insurer  or  some  allied  gov- 
ernment. 

MHarman  v.  Kingston  (1811)  3  Campb. 
150,  13  Revised  Rep.  775,  14  Eng.  Rul.  Cas. 
232. 

••  See  note  in  "Alien  Enemies  as  Liti- 
gants," in  5  B.  R.  C.  583,  at  p.  591. 

100  Semmes  v.  Hartford  Ins.  Co.  (Semmes 
V.  City  F.  Ins.  Co.)   (1871)  13  WaU.  (U.  S.) 
158,  20  L.  ed.  490. 
L.R.A.1917C. 


101  There  is  nothing  in  the  nature  of  a 
contract  of  life  insurance  to  put  an  end  to 
it  upon  the  outbreak  of  war,  because*  during 
the  war  no  benefit  can  enure  to  the  alien 
enemy  therefrom.  Seligman  v.  Eagle  Ins. 
Co.  (1917)  116  L.  T.  N.  S.  (Eng.)  146. 

The  contract  of  life  insurance  is  not  made 
void  by  the  fact  that  the  policy  itself  may 
become  payable  during  the  warj  "It  would 
be  no  more  void  for  that  reason  than  if  a 
note  or  bond  given  before  the  war  should 
so  fall  due.  The  right  to  receive  or  collect 
it  by  the  representatives  of  the  assured  is 
suspended  until  peace  is  restored."  Sands 
V.  New  York  L.  Ins.  Co.  (1872)  50  If.  Y.  626, 
10  Am.  Rep.  535. 

While  considerations  of  public  policy  may 
avoid  a  contract  of  insurance  on  the  life  of 
one  who  becomes  an  actual  enemy  of  the 
government  of  the  insurer,  which  has  the 
right  to  destroy  that  life,  it  will  not  aflftfct 
the  validity  of  an  insurance  of  the  life  of 
a  neutral  or  passive  noncombatant,  over 
whose  life  there  is  no  belligerent  power,  for 
though  his  domicil  makes  him  a  technical 
enemy  whose  property  may  be  lawfully  cap- 
tured as  enemy*s  property^  yet,  as  such 
nominal  hostility  does  not  subject  his  life, 
like  his  estate,  to  peril,  no  belligerent  right 
is  affected  by  the  continued  validity  of  the 
insurance.  New  York  L.  Ins.  Co.  v.  Clopton 
(1870)  7  Bush  (Ky.)  179,  3  Am.  Rep.  290. 

Insurance  on  the  life  of  a  noncombatant 
enemy  is  not  invalid.  Hamilton  v.  Mutual 
L.  Ins.  Co.  (1871)  9  Blatchf.  234,  Fed.  CSas. 
No.  5,986. 

108  In  Tait  V.  New  York  L.  Ins.  Co.  (1873) 
1  Flipp.  288,  Fed.  Cas.  No.  13,726,  it  was 
held  that  a  contract  of  life  insurance  is  ab- 
rogated by  war  between  the  country  of  the 
insurer  and  that  of  the  insured,  on  the 
ground  that  the  keeping  alive  of  such  a  con- 
tract 18  beneficial  to  the  public  enemy. 

108  See  cases  in  note  101,  supra. 

A  contract  of  life  insurance  which  insures 
the  enemy  against  death  in  the  enemy's 
army,  is  void.  Sands  v.  New  York  L.  Ins. 
Co.  (N.  Y.)  supra  (dictum). 
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the  conclusion  of  the  Civil  war  the  courts 
of  this  country  were  called  upon  to  solve 


this   question   for   the   first    time;    and 
the  divergence  in  the  results  reached*^ 


104  The  various  views  which  have  been 
taken  of  the  effect  of  war  upon  policies  of 
life  insurance  are  discussed  in  Abell  v.  Penn 
Mut.  L.  Ins.  Co.  (1881)  18  W.  Va.  400,  as 
follows:  ''Three  essentially  distinct  views 
have  been  taken  of  the  relative  rights  of 
parties  so  situated  at  the  close  of  the  war. 
The  first  of  these  views  is,  that  the  war  did 
not  dissolve  the  contract  of  insurance  be- 
tween the  parties,  but  only  suspended  the 
performance   of   it  till   the   restoration   of 

feace;  and  the  failure  of  the  assured  to  pay 
is  annual  premiums  promptly  during  the 
war  did  not  avoid  the  policy.  Those  who 
take  this  view  admit  that  the  war  would 
dissolve  all  contracts  for  continuing  per- 
formance, made  by  parties  who  afterwards 
became  technical  enemies  by  residing  in 
countries  at  war  with  each  other,  such,  for 
instance,  as  contracts  of  partnership,  af- 
freightment, etc.  Dissolution  is  the  natural 
and  necessary  effect  of  a  change  so  radical 
in  the  status  and  duties  of  parties  to  a  con- 
tract for  continuing  performance.  But  the 
war  did  not  dissolve  a  contract  which  a 
single  act  would  perform,  as  the  payment  of 
a  debt.  In  such  a  case  the  suspension  of  the 
remedy  during  the  war  was  the  consistent 
and  only  legitimate  effect  of  the  war  on 
such  contracts.  The  reason  for  dissolution 
of  a  contract  for  continuing  performance, 
such  as  partnership,  affreightment,  etc.  is  in- 
applicable to  contracts  which  may  be  per- 
formed by  a  single  act,  or  by  periodical  acts, 
between  which  there  is  nothing  to  perform, 
and  consequently  no  continuity  of  perform- 
ance. A  life  insurance  is  an  executory  en- 
tirety for  the  whole  term  of  life;  and  the 
only  performance  which  could  devolve  on  the 
company  was  to  pay  the  stipulated  amount 
on  the  death  of  the  assured;  and  of  course 
the  fulfilment  of  this  was  not  a  continuing 
act,  but  a  single  act  of  a  continuing  con- 
tract. And  so,  too,  the  consideration  to  be 
paid  by  the  assured,  although  to  be  paid 
paid  in  annual  instalments,  was  yet  an  en- 
tirety also;  and  full  performance  was  not, 
as  defined,  of  that  kind  technically  styled 
continuing,  and  consequently  the  war  could 
not  dissolve  a  life  insurance  contract  or  pol- 
icy on  any  such  ground  as  that  on  which  it 
would  dissolve  a  contract  of  continuing  per- 
formance, such  as  a  partnership  or  affreight- 
ment. Nor  would  such  a  contract  for  a  life 
insurance  be  rendered  void  by  nonpayment 
of  premiums  during  the  war:  for,  however 
lawful  the  condition  of  avoidance  because  of 
the  nonpa\'ment  of  the  premiums  promptly, 
as  they  fell  due,  may  be,  it  is  still  in  effect 
a  forfeiture,  which  ought  not  to  be  favored. 
The  parties  to  such  contract  cannot  be  con- 
sidered as  intending  by  this  condition  of 
avoidance  more  than  voluntary  failure  to 
pay,  when  there  was  a  legal  ability  to  re- 
ceive the  premiums,  and  the  company  had 
no  legal  ability  to  receive  the  premiums 
during  the  war  as  such  receipt  or  payment 
L.RJL.1917C. 


would  have  been  unlawful;  and  therefore 
the  failure  to  make  such  payments  can- 
not work  a  forfeiture  or  avoid  the  policy. 
These  views  have  been  sustained  and 
held  by  very  high  authority.  They 
were  first  expressed  by  Judge  Robert- 
son in  New  York  L.  Ins.  Co.  v.  Clopton 
(1870)  7  Bush  (Ky.)  179,  3  Am.  Rep.  290; 
and  before  this  case  was  published,  a  ma- 
jority of  the  court  of  aptp^ls  of  Virginia 
expressed  substantially  the  same  views  in 
Manhattan  L.  Ins.  Co.  v.  Warwick  (1871)  20 
Gratt.  (Va.)  614,  3  Am.  Rep.  218.  These 
views  have  since  been  approved  in  the  Mut- 
ual Ben.  L.  Ins.  Co.  v.  Atwood  (1874)  24 
Gratt.  (Va.)  497,  18  Am.  Rep.  652;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Duerson  (1877) 
28  Gratt.  (Va.)  630;  Hamilton  v.  Mutual  L. 
Ins.  Co.  (1871)  9  Blatchf.  234,  Fed.  Cas. 
No.  5,986;  Hancock  v.  New  York  L.  Ins. 
Co.  (1873)  Fed.  Cas.  No.  6,011;  Statham 
V.  New  York  L.  Ins.  Co.  (1871)  45  Miss. 
581,  7  Am.  Rep.  737;  Cohen  v.  New 
York  Mut.  L.  Ins.  Co.  (1872)  50  N.  Y. 
611,  10  Am.  Rep.  522;  Sands  v.  New  York 
L.  Ins.  Co.  (1872)  50  N.  Y.  626,  10j\m.  Rep. 
535;  and  by  Justices  Clifford  and  Hunt  in 
their  dissenting  opinion  in  New  York  L.  Ins. 
Co.  V.  Statham  (1876)  93  U.  S.  37,  23  L.  ed. 
793,  19  Am.  Rep.  512.  The  views  expressed 
in  these  decisions  and  by  these  judges  are,  in 
my  judgment,  in  the  general  sound;  but 
they  omit  to  note  or  comment  on  one  im- 
portant feature  of  a  contract  for  life  insur- 
ance or  a  life  policy;  that  is,  that  time  in 
such  contracts  is  material  and  of  the  essence 
of  the  contract,  and  when  this  is  the  case, 
the  contract  cannot  be  simply  suspended, 
and  revived  with  all  its  force  when  the  war 
is  ended.  As  an  example  of  a  contract 
which  would  not  be  suspended  merely  by 
the  war  and  revived  at  its  close,  because 
time  was  of  its  essence,  Judge  Bradley 
in  93  U.  S.  32,  puts  this  quaere:.  'If  the 
proprietor  of  a  Tennessee  quarry  had 
agreed  in  1860  to  furnish  during  the  two 
following  years  10,000  cubic  feet  of  marble 
for  the  construction  of  a  building  in  Cin- 
cinnati, could  he  have  claimed  to  perform 
the  contract  in  1865,  on  the  ground  that 
the  war  prevented  an  earlier  performance?' 
For  this  reason  I  think  this  first  view  of 
the  relations  of  the  parties  in  such  a  case 
to  a  contract  for  a  life  insurance  is  un- 
sound. A  second  view  of  the  relations  of 
the  parties  to  a  life  insurance  contract 
under  the  circumstances  as  I  have  stated  is, 
that  the  contract  is  utterly  annulled  and 
vacated,  and  that  neither  the  assured  nor 
the  company  had  any  cause  of  action  on 
the  contract  or  in  any  other  form  by  rea- 
son of  the  contract  having  been  made  and 
the  premiums  not  paid  during  the  war,  be- 
cause of  the  illegality  of  paying  or  receiv- 
ing them.  Those  who  entertain  this  opin- 
ion do  not  agree  in  the  reasons  which  they 
assign  for  it.    Some  base  it  on  the  ground 
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is    attributable    to    the    differences    in    the    theory    adopted  as    to    the    nature 


that  the  war  dissolved  contracts  of  con- 
tinuing performance,  such  as  partnership, 
and  as  'the  continued  existence  of  the  poli- 
cy depended  upon  the  punctual  payment 
every  year  by  the  assured,  the  contract 
was  executory,  and  the  continued  exis- 
tence absolutely  demanded  continual  in- 
tercourse and  dealings  between  the 
parties.'  See  Judge  Christian's  dissenting 
opinion  in  Manhattan  If.  Ins.  Co.  v.  War- 
wick (1871)  20  Gratt  (Va.)  656,  3  Am. 
Rep.  218.  In  this  view,  it  seems  to  me, 
he  is  clearly  mistaken.  The  intercourse 
required  is  not  continuous,  but  at  long 
intervals,  and  the  authorities  we  have  cit- 
ed show  that  a  life  policy  is  not  one  of  those 
contracts  for  continuing  performance 
which,  for  that  reason  only,  are  necessarily 
abrogated.  In  this  opinion  Judge  Moncure 
agreed;  but  a  majority  of  the  court  held 
otherwise.  It  may  be,  too,  that  Chief  Jus- 
tice Waite  is  of  this  opinion;  but  it  is 
impossible  to  say  what  his  views  are.  All 
that  he  has  said  is  that,  in  his  judgment, 
the  failure  to  pay  the  annual  premiums, 
as  they  matured  during  the  war,  put  an 
end  to  the  policies,  notwithstanding  the 
default  was  occasioned  by  the  war ;  but 
what  were  the  grounds  of  this  opinion  he 
does  not  state.  See  New  York  L.  Ins.  Co. 
V.  Statham  (1876)  93  U.  S.  36,  23  L.  ed. 
793,  19  Am.  Rep.  512.  The  reason  given 
by  others  for  holding  the  policy  vacated 
under  these  circumstances  is,  that  payment 
ad  diem  is  a  condition  precedent  to  the 
ocntinued  liability  .of  the  insurers;  and 
that  a  policy  of  insurance 'is  the  assurance 
for  a  single  year,  with  a  privilege  of  re- 
newal from  year  to  year  by  paying  the 
annual  premiums,  and  not  an  entire  con- 
tract of  assurance  for  life,  subject  to  dis- 
continuance and  forfeiture  by  the  nonpay- 
ment of  any  stipulated  premiums.  These 
are  the  views  of  Justice  Strong  in  New 
York  L.  Ins.  Co.  v.  Statham  (1876)  93  U. 
S.  37,  23  L.  ed.  793,  19  Am.  Rep.  512.  They 
seem  to  me  unsound  and  unsatisfactorily 
answered  by  Justice  Bradley  in  delivering 
the  opinion  of  the  court  in  that  case.  In 
these  vie^s  no  other  judge  of  the  Supreme 
Court  concurred,  and  it  seems  to  me  that 
they  are  overthrown  by  the  great  weight 
of  authority.  Some  of  the  many  cases  in- 
consistent with  it  are  cited  above.  The 
judges  whom  I  have  named  as  being  of  the 
opinion  that  in  case  a  party  has  failed  to 
pay  promptly  his  premium  on  a  life  insur- 
ance during  the  war,  because  its  payment 
was  then  illegal  and  impossible,  lost  all 
that  he  had  paid  before  the  war,  and  had 
no  redress  on  the  contract  or  in  any  other 
way,  are  judges  whose  opinions  are  en- 
titled to  much  respect,  but  cannot  be  re- 
garded as  of  much  authority  when  opposed 
by  the  numerous  and  well  considered  opin- 
ions we  have  cited,  as  well  as  by  others 
which  might  be  cited,  especially  as  the 
opinion  of  each  of  these  judges  was  given 
as  a  dissenting  opinion  in  each  case.  While 
the  decisions  are  numerous  which  hold  the 
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contrary  views,  I  have  seen  but  one  case 
in  which,  by  a  decision  of  the  court,  these 
views  have  been  sustained;  that  is  Dillard 
v.  Manhattan  L.  Ins.  Co.  (1871)  44  6a. 
119,  9  Am.  Rep.  167;  and  from  what  Judge 
Bouldin  says  in  the  Mutual  Ben.  L.  Ins. 
Co.  V.  Atwood  (1874)  24  Gratt.  (Va.)  503, 
18  Am.  Rep.  652,  I  suppose  the  same  was 
held  by  Emmons,  Judge,  in  the  case  of 
Tait  V,  New  York  L.  Ins.  Co.  (1873)  1 
FHpp.  288,  Fed.  Cas.  No.  13,726,  in  the 
circuit  court  of  the  United  States  for  the 
western  district  of  Tennessee,  though  I 
have  not  seen  this  case,  and  it  may  not 
be  reported.  To  my  mind  it  is  clear  that 
this  second  view  is  untenable,  being  not 
only  contrary  to  reason,  but  unsupported 
by  authority.  The  third  and  last  view 
of  the  relative  rights  and  duties  of  the 
parties  under  such  circumstances  is  in- 
termediate between  the  views  we  have  stat- 
ed. Those  who  entertain  this  third  view 
agree  with  those  who  entertain  the  first 
view,  that  a  life  policy  is  not,  as  claimed 
by  those  who  adopt  the  second  view,  an 
assurance  for  a  single  year,  with  a  privi- 
lege of  renewal  from  year  to  year  by  pay- 
ing the  annual  premiums  promptly  in  ad- 
vance, but  that  it  is  an  entire  contract  of 
assurance  for  life,  subject  to  discontinuance 
and  forfeiture  for  nonpayment  of  any  stipu- 
lated premiums.  Nor  do  those  who  enter- 
tain this  third  view  appear  to  base  their 
views  on  the  ground  that  a  policy  of  in- 
surance for  life  is  one  of  continuous  per- 
formance, and  that  for  this  reason,  like 
a  partnership  between  persons  who  become 
technically  enemies,  it  must  be  necessarily 
regarded  as  abrogated,  as  do  those  who 
entertain  the  second  view.  On  the  con- 
trary, they  regard  the  policy  of  insurance 
as  not  forfeited  by  the  failure  to  make 
prompt  payments  of  premiums  falling  due 
during  the  war,  where  their  payment  was 
prevented  by  the  existence  of  the  war,  but 
that  such  policy  cannot  be  revived  after 
the  close  of  the  war  unless  the  company 
so  elect,  not  for  the  reason  assigned  by 
those  who  entertain  the  second  view,  but 
for  reasons  entirely  different.  The  first 
of  these  reasons  is,  that  in  a  policy  for 
life,  time  is  material  and  of  the  essence  of 
the  contract.  The  second  reason  is,  that 
the  doctrine  of  the  revival  of  contracts 
suspended  during  the  war  is  one  based  on 
considerations  of  equity  and  justice,  and 
cannot  be  invoked  to  revive  a  contract 
which  it  would  be  unjust  or  inequitable  to 
revive;  and  it  would  be  inequitable  to 
revive  a  policy  for  life  without  the  election 
of  the  company  to  so  revive  it,  because  if 
the  assured,  without  such  election,  could 
revive  such  policy,  it  would  be  done  in  all 
cases  in  which  the  assured  had  died  during 
the  war,  or  at  its  close  was  in  bad  health, 
while  in  many  cases,  where  the  parties 
were  in  good  health  at  the  close  of  the 
war,  they  would  find  it  to  their  advantage, 
or  at  least  to  their  convenience,  to  take 
out   new   policies,   perhaps   in   other   com- 
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of  such  contracts.  In  some  cases  *•*  the 
contract  has  been  regarded  as  one  of 
insurance  for  the  currejjit  year,  with  a 
right  to  renewal  for  the  ensuing  year 
upon  payment  of  the  annual  premium, 
such  payment  being  regarded  as  a  con- 
dition precedent  to  the  continuance  of 
the  insurance  in  force,  with  the  result 
that  failure  to  make  such  payment  was 
held  not  to  be  excused  by  the  fact  that 
war  between  the  state  of  the  insurer 
and  of  the  insured  made  payment  il- 
legal; although  in  one  such  case*®*  it 
was  conceded  that  a  forfeiture  of  a  pol- 
icy of  life  insurance  for  nonpayment  of 
the  premium  would  not  be  enforced 
where  such  payment  was  prevented  by 


the  illegality  of  the  performance  of  the 
condition.  In  other  cases,  also,  the  con- 
tract was  characterized  as  one  of  con- 
tinuing performance,**^''  and,  as  such, 
void  under  the  nonintercourse  rule. 

Other  courts  took  a  different  view. 
The  insurance,  they  said,  was  not  from 
year  to  year,  as  in  the  case  of  fire  insur- 
ance, but  for  a  lifetime,  and  upon  a  con- 
sideration which  is  in  fact  an  entirety, 
being  based  upon  the  expectation  of  life 
of  the  person  insured,  its  division  into 
annual  instalments  being  merely  for  the 
convenience  of  the  assured.*®*  It  was 
accordingly  held  in  a  number  of  cases 
that  the  contract  was  not  abrogated,  but 
only    suspended.***      But    beyond    this 


panles,  rather  than  to  pay  the  arrearages  on 
the  old  policy,  and  of  course  the  company 
could  not  enforce  the  payment  of  such 
arrearages,  and  would  be  th.ua  prejudiced 
thereby.  Thus  only  bad  risks  would  be 
revived,  while  the  good  ones  would  never 
be  heard  of.  If  all  lapsed  policies  were 
revived  at  the  close  of  the  war,  the  com- 
pany might  have  but  little  to  cqmplain 
of;  but  if  only  the  bad  risks  were  con- 
tinued in  existence,  they  would  be,  per- 
haps, prejudiced.  As,  therefore,  the  lapsed 
life  policy  is  not  to  be  revived  at  the  close 
of  the  war,  only  because  such  revival  would 
be  embarrassing  and  prejudicial  to  the 
company,  if  it  did  not  elect  to  have  it 
revived,  it  would  seem  to  follow  that  if 
the  company  elect  not  to  have  it  revived, 
it  should  be  required,  in  thus  annulling 
its  contract,  to  restore  the  assured  to  the 
condition  he  was  in  before  the  contract 
was  aimulled  by  the  election  of  the  com- 
pany; that  is,  by  paying  to  him  an  annuity 
during  his  life  sufficient,  with  the  premiums 
he  had  by  his  contract  to  pay  them,  to 
enable  him,  as  of  the  time  of  the  for- 
feiture, to  obtain  a  life  policy  for  the  same 
amount  in  some  other  company,  or  paying 
him  in  cash  the  present  value  of  such  an- 
nuity as  of  the  time  of  such  forfeiture. 
This  is  regarded  as  merely  returning  to 
him  the  money  which  he  had  actually  paid, 
deducting  the  proper  compensation  to  the 
company  for  the  risk  which  had  been  in- 
cijrred  by  it  while  the  policy  was  in  force/' 

106  Dillard    v.    Manhattan     L.    Ins.     Oo. 
/  (1871)  44  Ga.  119,  9  Am.  Rep.  167;  Worth- 

/  ington  V.  Charter  Oak  L.  Ins.  Co.  (1874) 
/  41  Conn.  372,  19  Am.  Dec.  495;  O'Reily  v. 
/  Mutual  L.  Ins.  Co.  (1866)  2  Abb.  Pr.  N.  S. 
(N.  Y.)  167;  Tait  v.  New  York  L.  Ins.  Co. 
I  (1873)  1  Flipp.  288,  Fed.  Cas.  No.  13,726, 
\        106  Dillard    v.    Manhattan    L.    Ins.    Co. 

^  (1871)  44  Ga.  119,  9  Am.  Rep.  169. 

107  (Contracts  of  continuing  performance, 
as  of  insurance,  are  dissolved  by  interven- 
ing war.  Leathers  v.  Commercial  Ins.  Co. 
(1867)  2  Bush  (Ky.)  296,  92  Am.  Dec.  483 
(dictum).  But  in  New  York  L.  Ins.  Co.  v. 
Clopton  (1870)  7  Bush  (Ky.)  179,  3  Am. 
Rep.  290,  it  was  said  that  the  reference 
in  the  case  of  Leathers  v.  Commercial  Ins. 
L.RA.1917C. 


Co.  to  contracts  of  insurance  as  contracts 
of  "continuing  performance'*  was  inadvert- 
ent and  inapposite;  and  that  the  ordinary 
contract  of  insurance  is  not  a  contract  of 
that  kind.  A  contract  of  life  insurance, 
the  only  performance  of  which  that  can 
devolve  on  the  underwriter  being  to  pay 
the  stipulated  amount  in  the  event  of  the 
death  of  the  insured,  and  the  consideration 
for  which,  though  payable  in  annual  in- 
stalments, being  yet  an  entirety,  is  not 
dissolved  by  war  between  the  countries  of 
the  insurer  and  of  the  insured. 

108  A  contract  of  life  insurance,  although 
a  continuing  contract  in  the  sense  that  it 
is  to  be  performed  in  the  future,  is  not 
a  contract  of  continuance  in  its  perform- 
ance. The  act  to  be  performed  by  the  in- 
surer is  a  single  act,  the  payment  of  a 
specified  sum  upon  the  happening  of  a 
certain  event,  and  the  act  to  be  performed 
by  the  insured  is  a  single  act,  to  be  per- 
formed at  stated  periods.  Cohen  v.  New 
York  Mut.  L.  Ins.  Co.  (1872)  50  N.  Y.  610, 
10  Am.  Rep.  522. 

A  contract  whereby  an  insurer  agrees  to 
insure  another  for  the  term  of  his  natural 
life,  for  the  consideration  of  so  much  money 
received  and  the  annual  payment  of  a 
stated  premium  during  the  continuance  of 
the  policy,  is  not  affected  by  war  between 
the  countries  of  the  insurer  an4  of  the 
insured.  Sands  v.  New  York  L.  Ins.  Co. 
(1872)  50  N.  Y.  626,  10  Am.  Rep.  535. 

loostatham  v.  New  York  L.  Ins.  Co. 
(1851)  45  Miss.  581,  7  Am.  Rep.  737; 
Mutual  Ben.  L.  Ins.  Co.  v.  Hillyard  (1874) 
37  N.  J.  L.  444,  18  Am.  Rep.  741;  Cohen  v. 
New  York  Mut.  L.  Ins.  Co.  (N.  Y.)  supra; 
Mutual  Ben.  L.  Ins.  Co.  v.  Atwood  (1874) 
24  Gratt.  (Va.)  497,  18  Am.  Rep.  652;  New 
York  L.  Ins.  Co.  v.  Hendren  (1874)  24 
Gratt.  (Va.)  536;  Connecticut  Mut.  L.  Ins. 
Co.  V.  Duerson  (1877)  28  Gratt.  (Va.)  630; 
Clem  mitt  v.  New  York  L.  Ins.  Co.  (1882) 
76  Va.  355;  Hamilton  v.  Mutual  L.  Ins. 
Co.  (1871)  9  Blatchf.  234,  Fed.  Cas.  No. 
5,986. 

In  Sands  v.  New  York  L.  Ins.  Co.  (JX, 
Y.)  supra,  it  is  said  to  be  of  no  moment 
whatever  whether  the  payments  of  the 
premiums  are  optional  with  or  obligatory 
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point  a  further  difference  of  opinion  de- 
veloped, some  courts  taking  the  view 
that  the  insurance  continued  in  force 
notwithstanding  nonpayment  of  the 
premium,  occasioned  by  war,  and  the 
consequent  suspension  of  amicable  in- 
tercourse,*** provided  the  premiums  were 
paid  or  tendered  with  interest  in  a  rea- 
sonable time  after  the  termination  of  the 
war,***  unless  the  insured  had  died  dur- 
ing the  war,  in  which  ease  no  tender 


was  necessary,  the  insurer  having  in  his 
own  hands  money  due  from  him  to  the 
assured  from  which  the  amount  of  such 
premiums  might  be  deducted.***  The  ob- 
jection raised  by  the  insurance  compa- 
nies that  the  effect  of  these  decisions  was 
to  subject  them  to  liability  in  the  case  of 
bad  risks  while  permitting  the  good 
risks  to  pay  up  arrearages  or  not,  ac- 
cording to  whether  it  would  prove  cheap- 
er to  take  out  a  new  policy,**'  induced 


upon  the  assured.  ''The  payments  were 
all  to  be  made  by  virtue  of  and  under  a 
contract  made  beiore  the  war.  Such  con- 
tract  could  not  be  nullified  by  the  war 
unless  it  was  hostile  to  the  policy  of  the 
government,— at  war  with  its  interests." 

Xl^o  The  existence  of  a  state  of  war  be- 
tween the  country  of  the  insured  and  that 
of  the  insurer,  and  the  consequent  suspen- 
sion of  amicable  intercourse,  will  excuse  the 
nonpayment  of  a  premium  at  the  date  upon 
which  it  is  due.  Mutual  Ben.  L.  Ins.  Co. 
V.  Hillyard  (1874)  37  N.  J.  L.  444,  18  Am. 
Rep.  741. 

In  Mutual  Ben.  L.  Ins.  Co.  v.  Atwood 
(1874)  24  Gratt.  (Va.)  497,  18  Am.  Rep. 
652,  it  is  said  that  whether  the  payment 
of  premiums  be  regarded  as  in  the  nature 
of  a  condition  precedent  or  not,  failm-e  to 
pay  the  annual  premiums  on  a  policy  of 
life  insurance,  occasioned  by  the  existence 
of  war  between  the  country  of  the  insurer 
and  that  of  the  insured,  will  not  work  a 
forfeiture  of  the  policy,  for  the  contract 
being  lawful,  and  merely  suspended  but  not 
abrogated  by  the  war,  the  performance  of 
the  condition  which  is  part  of  the  contract 
is  suspended  also  or  excused. 

Ill  The  law  will  allow  a  suspension  of 
the  payment  of  the  premium  and  permit 
the  payment  to  be  made  on  the  return 
of  peace,  with  proper  interest,  imless  there 
is  something  in  the  terms  of  the  contract 
to  prevent  it.  Mutual  Ben.  L.  Ins.  Co.  v. 
Hillyard   (N.  J.)  supra. 

A  condition  in  a  policy  of  life  insurance 
forfeiting  it  and  all  payments  made  thereon 
in  case  of  nonpayment  of  the  annual  pccmi- 
urns  as  they  fall  due  is  suspended  during 
the  existence  of  war  between  the  state  <3 
the  insured  and  that  of  the  insurer,  and 
a  tender  after  its  termination  of  the  premi- 
ums unpaid,  with  interests  upon  each  from 
the  time  it  fell  due,  revives  the  policy. 
Cohen  v.  New  York  Mut.  L.  Ins.  Co.  (1872) 
50  N.  Y.  610,  10  Am.  Rep.  522;  Sands  v. 
New  York  L.  Ins.  Co.  (1872)  60  N,  Y. 
626,  10  Am.  Rep.  535;  Martine  v.  Interna- 
tional L.  Ins.  Soc.  (1873)  53  JX.  Y.  339,  13 
Am.  Rep.  529. 

Where  a  contract  of  life  insurance  has 
been  suspended  by  war  between  the  country 
of  the  insured  and  that  of  the  insurer,  it 
is  not  material  whether  premiums  falling 
due  during  such  war  were  tendered  or  not. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Duerson 
(1877)  28  Gratt.   (Va.)   630. 

In  Sands  v.  New  York  L.  Ins.  Co.  (N.  Y.) 
supra,  it  is  said  that  justice  is  generally 
L.R.A.1917C. 


done  by  requiring  the  payments  promptly 
after  the  war  ceases,  with  proper  interest. 
''The  companies  do  no  more  than  invest 
their  money  upon  interest.  If  some  fail 
thus  to  pay,  of  course  they  lose  all  they 
have  paid,  which  cannot  injure  the  com- 
pany.'* 

In  Bird  v.  Penn.  Mut.  L.  Ins.  CJo.  (1876) 
11  Phila.  485,  Fed.  Cas.  No.  1,430,  where 
a  policy  of  life  insurance  had  by  its  terms 
become  forfeited  by  failure  to  pay  annual 
premiums  occasioned  by  war  between  the 
country  of  the  insured  and  that  of  the  in- 
surer, it  was  held  that  equity  would  relieve 
against  the  forfeiture  and  reinstate  the 
insured  on  his  making  compensation  by 
payment  of  all  the  premiums,  with  interest 
on  each. 

See  also  Connecticut  Mut.  L.  Ins.  Co.  v. 
Duerson  (Va.)  supra. 

11*  Martine  v.  International  L.  Ins.  Soc. 
(1873)  53  N.  Y.  339,  13  Am.  Rep.  529;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Duerson  (Va.) 
supra. 

118  In  Worth  ington  v.  Charter  Oak  L. 
Ins.  Co.  (1854)  41, Conn.  372,  19  Am.  Rep. 
495,  it  is  said:  TThe  application  of  this 
doctrine  to  cases^vv'here  the  payment  of 
the  premiums  has  been  interrupted  by  war 
fails  to  take  a  comprehensive  view  of  the 
question  at  issue.  It  looks  only  to  the 
immediate  parties  to  the  suit,  and  regards 
the  policy  as  an  isolated  transaction; 
whereas,  in  fact,  it  is  but  one  act,  a  small 
fraction,  indeed,  of  a  vast  system  of  busi- 
ness. It  is  a  business,  too,  which  is  based 
upon  a  calculation  of  chances  and  a  system 
of  averages.  The  average  duration  of  any 
number  of  insurable  lives  may  be  estimated 
with  tolerable  accuracy,  and  each  person, 
of  whatever  age,  in  a  healthy  condition,  has 
his  'expectation  of  life'  which  is  known 
and  relied  upon.  Some  exceed  and  some  fall 
short  of  the  average.  Hence,  some  pay 
more,  some  less;  but  the  sum  insured  is  the 
same,  whether  few  or  many  premiums  are 
paid.  The  company  receives  on  one  policy, 
in  premiums  and  interest  more  than  it 
pays;  on  another,  much  less;  but  individual 
policies  are  not  regarded;  it  is  the  average 
duration  of  life  and  the  result  of  the  busi- 
ness as  a  whole.  The  proportion  of  those 
who  will  allow  their  policies  to  be  forfeited 
is  also  a  matter  of  calculation,  and  can  be 
determined  with  reasonable  certainty  in 
advance.  It  is  doubtful,  however,  whether 
these  forfeitures  operate  in  the  end  to  the 
advantage  of  the  companies.  As  a  rule, 
the  policies  which  lapse  are  the  best  riska 
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some  courts  to  steer  a  middle  course  and 
to  hold  that  the  policy  might  be  revived 
only  at  the  option  of  the  insurer,^^*  but 
that  where  the  insurer  did  not  elect  to 


revive  the  policy  the  assured  should  be 
permitted  to  recover  its  equitable  value 
arising  from  the  premiums  actually 
paid."'     Although   these   cases  declare 


for  the  insurer.  As  they  drop  out,  the 
avehage  of  those  which  remain  is  materially 
reduced.  But  whether  they  gain  or  lose 
is  not  material.  In  ordinary  times,  the 
consequences  of  forfeited  policies  can  be 
anticipated  and  provided  for.  The  late  war 
caused  all  policies  subject  to  its  operation 
to  lapse  temporarily.  It  will  probably  be 
found  that  a  few  only  returned  to  pay  their 
premiums  at  the  close  of  the  war.  Of  those, 
most,  if  not  all,  are  cases  in  which  the  in- 
sured either  died  during  the  war,  or  sur- 
vived it  in  impaired  health.  The  applica- 
tion of  the  rule  we  are  now  considering 
to  this  class  of.  cases,  therefore,  practically 
revives  only  the  very  worst  risks  for  the 
company,  and  compels  it  to  submit  to  the 
loBS  of  all  the  better  and  more  desirable 
risks.  A  court  of  justice  should  never  re- 
lieve one  party  of  a  hardship,  apparent  or 
real,  at  the  expense  of  the  other.  By  so 
doing,  possibly  the  court  may  impose  a 
greater  hardship  than  the  one  it  relieves. 
If  the  contract  relations  of  two  persons  are 
such  that  one  or  the  other  must  suffer  a 
hardship,  each  party  being  equally  free 
from  blame,  the  law  will  leave  it  precisely 
where  the  contract  places  it.  Let  us  con- 
sider the  consequences  of  this  doctrine  to 
a  single  company.  A  large  number  of 
policies,  many  thousands,  perhaps,  M'ere 
outstanding  in  the  seceding  states.  Some 
policyholders,  doubtless,  lost  their  lives  in 
the  field.  In  respect  to  them,  the  company 
is  exempt  from  liability.  Others  were  non- 
combatants.  Of  these,  some,  probably  a 
small  part  of  the  whole,  died  during  the 
war,  or  since.  In  all  such  cases,  especially 
where  the  premiums  were  paid  or  tendered 
immediately  after  the  war,  the  company 
will  be  called  upon  to  pay  the  insurance. 
But  in  the  greater  number  of  cases,  where 
the  holders  of  policies  survived  the  war  in 
health,  the  company  has  no  means  of  com- 
pelling them  to  revive  their  policies  and 
pay  tne  arrearages  of  premiums,  but  must 
content  itself  in  seeing  them  exercise  their 
right  of  election  by  refusing  to  continue 
the  old  policy,  and  taking  a  new  one,  there- 
by saving  several  years*  back  premiums. 
Now,  if  some  means  could  be  devised  where- 
by all  the  policies  held  by  noncombatants 
could  be  revived  at  the  close  of  the  war, 
and  the  payment  of  arrearages  be  com- 
pelled, there  would  be  some  justice  in  hold- 
ing the  company  liable  in  those  cases  where 
the  policies  have  terminated  by  the  death 
of  the  insured.  But  a  rule  of  law  which 
revives  and  enforces  all  those  policies  in 
which  all  the  advantages  are  against  the 
company,  and  leaves  null  and  void  all 
those  policies  in  which  the  advantages  are 
in  favor  of  the  company^  is  neither  rea- 
sonable, befitting,  nor  justA 

114  A  contract  of  life-insurance  condi- 
tioned on  the  prompt  payments  of  the 
annual  premiums  may  be  annulled  at  the 
L.RA..1917C. 


option  of  the  insurer  for  failure  to  pay 
such  premiums,  although  such  failure  is 
occasioned  by  war  between  the  country 
of  the  insurer  and  that  of  the  insured; 
but  in  such  case  the  assured  is  entitled  to 
have  refunded  the  premiums  paid  after  sub- 
tracting from  them  each  year  the  actual 
cost  of  carrying  the  assurance  that  year, 
with  interest  on  the  excess  premiums  from 
the  times  they  were  respectively  paid. 
Abell  V.  Penn.  Mut.  L.  Ins.  Co.  (1881)  18 
W.  Va.  400. 

115  WTiere  performance  of  a  contract  of 
life  insurance  by  the  insured  has  been  sus- 
pended by  war,  and  before  its  close,  the 
policy  has  become  impossible  of  revivor 
by  reason  of  the  death  of  the  insured,  ihe 
beneficiary  should  be  permitted  to  recover 
the  value  of  a  paid-up  policy  on  the  day 
the  premium  was  first  omitted  to  be  paid, 
with  interest.  Crawford  v.  ^tna  Ins.  Co. 
(1877)   2  Shannon,  Cas.  Tenn.  329. 

In  Abell  v.  Penn  Mut.  L.  Ins.  Co.  (W. 
Va.)  supra,  it  is  held  that  when  an  insur- 
ance company  elects  to  annul  a  policy  for 
nonpayment  of  premiums,  occasioned  by 
the  intervention  of  war  between  the  states 
in  which  the  insurer  and  the  insured  re- 
spectively reside,  it  is  entitled  to  no  profits 
by  reason  of  the  policy  having  been  issued, 
but  only  to  the  actual  cost  of  insurance 
while  the  policy  was  in  force;  and  accord- 
ingly that  the  sum  which  the  insurer  has 
a  right  to  retain  is  the  actual  cost  of  the 
insurance  while  the  policy  was  in  force, 
and  not  the  charge  which  it  would  have 
made  for  insurance  for  the  humber  of 
3'ears  the  policy  was  in  force.  The  court 
said:  "If  the  company  elects  to  annul  the 
contract  and  policy,  I  cannot  see  how  it 
iH  justly  entitled  to  retain  anything  as 
profits  on  a  policy  which  it  has  chosen  to 
annul.  The  court  is  careful  to  sav  that 
it  can  retain  nothing  for  profits  which  in 
the  future  would  have  been  made  by  the 
I'ompany  out  of  the  contract;  and  it  seems 
to  me  that  it  is  equally  dear  that  it  can 
Retain  nothing  for  profits  made  under  the 
policy  in  the  past.  It  can  retain  only 
such  sum  as  would  actually  pay  it,  with- 
out any  profit  for  the  risk  it  had  run  before 
the  annulment  of  the  policy,  and  while  it 
was  in  force.  If  it  elect  to  annul  the  policy, 
it  must  annul  it  as  from  the  beginning, 
after  being  paid  for  the  actual  risk  it  had 
run,  and  cannot  rightfully  claim  to  be  paid 
anything  as  profits  on  the  policy.  It  can- 
not rightfully  repudiate  its  obligations  un- 
der the  contract  and  claim  still  to  be 
allowed  profits  under  such  contract.  The 
assured  agreed  to  pay  the  company  for  a 
certain  sum,  to  be  paid  in  the  ca^  before 
us  to  his  family  after  his  death, — a  sum 
not  only  sufficient  to  compensate  it  for  the 
risk  it  ran,  but  a  large  additional  sum 
;as  profits  in  the  transaction.  This  he  did, 
ithat  his  family  might  on  his  death  have 
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that  the  eontraet  isr  not  abrogated  by 
war,  they  hold,  in  effect,  that  it  is  abro- 
gated 30  far  as  future  performance  is 
concerned,  and  treat  it  as  though  it  had 
been  rescinded. 

In  some,  cases  the  attempt  has  been 
made  to  bolster  the  result  reached  by 
holding  that,  in  consequence  of  a  pay- 


ment or  tender  of  the  premiums  to  the 
local  agent  of  the  insurer,^**  the  insured 
was  not  in  default;  or  that  the  default 
was  in  consequence  of  a  breach  of  duty 
on  the  part  of  the  insurer  to  maintain  a 
local  agency,  and  hence  one  of  which  the 
insurer  could  not  avail  himself.**^ 

Where  the  insurer  is  held  to  have  a 


Bomething  on  which  they  could  certainly 
rely,  no  matter  when  he  might  die.  When 
the  company  elect  to  take  from  him  the 
only  consideration  which  induced  him  to 
agree  to  give  it  this  large  profit,  is  it  equi- 
table that  he  should  still  be  required  to 
pay  any  part  of  this  profit?  Is  it  not  just 
that  he  should  receive  back  all  he  has  paid, 
except  what  is  sufficient  to  compensate  the 
company  for  the  risk  it  had  run  while 
the  policy  was  in  force?  Can  he  be  justly 
called  upon  to  pay  a  further  sum  for 
profits?  It  seems  to  me  that  it  would  be 
obviously  inequitable  to  require  this  of 
him.  He  never  was  willing  to  pay  any 
profit  to  the  company  for  insuring  his 
life  for  a  certain  number  of  years  before 
the  war;  and  yet  this  he  is  now  required 
to  do.     He  was  only  willing  to  pay  such 

{)rofit  to  the  company  for  insuring  his 
ife;  and  when  the  company  decline  to 
carry  out  such  insurance  for  his  entire  life, 
it  must  surrender  the  entire  profits  of  the 
insurance  contract  and  be  content  to  retain 
only  what  will  compensate  it  for  the  risk 
it  has  run." 

The  court  accordingly  disapproved  of  the 
case  of  New  York  L.  Ins.  Co.  v.  Statham 
(1876)   93  U.  S.  24,  23  L.  ed.  789,  wtich 
holds  that  the  assured  is  entitled  to  the 
equitable  value  of  the  policy  arising  from 
the  premiums  actually  paid,  since,  as  this 
would  be  the  extent  of  the  rights  of  the 
assured,  the  company  would  be  allowed  to 
retain  a  profit  out  of  a  policy  which  it  had 
elected  to  annul,  when  in  justice  it  should 
be  entitled  to  retain  out  of  the  premiums 
received  only  the  actual  cost  incurred  by 
^-.-it  in  carrying  the  risk. 
(        In  New  York  L.  Ins.  Co.  v.  Statham  (XJ. 
'/   S.)    supra,  it  was  held  that  if   failure  to 
pay   the   annual   premimn   on  a   policy   of 
life   insurance  be  caused  by   the  interven- 
tion of  war  between  the  territories  in  which 
i        the  insurance  company  and  the  assured  re- 
spectively reside,  which  makes  it  unlawful 
for  them  to  hold  intercourse,  the  policy  is 
\      nevertheless   forfeited   if   the  company   in- 
;      slsts   on    the   condition,  but   in   such   case 
;     the    insured    is    entitled   to    the    equitable 
I     value  of  the  policy  arising  from  the  premi- 
ums actually  paid,  such  equitable  value  be- 
ing the  difference  between   the   cost  of  a 
^     new   policy  and  the  present  value  of  the 
\    premrams  yet  to  be  paid  on  the  forfeited 
^policy   when  the  forfeiture   occurred. 

lie  In  New  York  L.  Ins.  Co.  v.  Clopton 
(1870)  7  Bush  (Ky.)  179,  3  Am.  Rep.  290, 
it  was  held  that  where  the  agent  of  the 
insurer  in  the  country  of  the  insured  re- 
fused to  accept  a  premium  tendered  upon 
a  policy  of  life  insurance  for  the  reason 
L.RJ1.1917C. 


that,  during  the  war,  he  could  not  legally 
pay  it  over  to  his  principal,  and  also  be- 
cause the  money,  if  deposited  with  him 
for  his  principal,  would  have  been  liable 
to  confiscation  by  the  government,  and  in- 
stead, considering  it  best  for  all  parties, 
took  a  bond  for  payment,  with  interest  at 
the  end  of  the  war,  the  nonpayment  of  the 
premiums   did  not  avoid  the   policy. 

The  nonpayment  of  premiums  by  reason 
of  the  failure  or  refusal  of  the  underwriter 
or  his  agent  to  receive  them  in  consequence 
of  the  existence  of  war  does  not  vacate 
a  policy  of  life  insurance  providing  for  the 
payment  of  annual  premiums  under  penalty 
of  forfeiture  of  all  payments  and  all  in- 
terest in  the  policy  for  nonpayment. 
Mutual  Ben.  L.  Ins.  Co.  v.  Atwood  (1874) 
24  Gratt.  (Va.)  497,  18  Am.  Rep.  652. 

In  Manhattan  L.  Ins.  Co.  v.  Warwick 
(1871)  20  Gratt.  (Va.)  614,  3  Am.  Rep. 
218,  it  was  held  that  a  contract  of  life 
insurance  was  not  annulled  by  the  break- 
ing out  of  war  between  the  state  of  the 
insurer  and  that  of  the  insured,  on  the 
ground  that  the  contract  was  one  which 
was  to  be  performed  on  the  part  of  the 
insured  within  his  own  country  by  making 
payment  to  the  local  agent,  so  that  its  per- 
formance did  not  require  any  communica- 
tion, locomotive  intercourse,  negotiation  and 
contract  between  the  insured  and  any  alien 
enemy^^, 

"^^lUi  New 
(1877)^95 

held  that  the  resident  agent 
had  no  right  to  receive  premiums  on  a 
policy  of  life  insurance  after  the  war  broke 
out,  and  therefore  that  a  tender  of  them 
to  such  q^pe^it  had  no  effect  to  keep  the 
policy  ^  lifer-  ,^  -     •  (^^^-*-  ' 

For  ottrer  decisions  on  the  question  of 
the  authority  of  agents  of  enemy  insurers 
to  receive  payment  of  premiums  during  the 
war,  see  note  30,  supra. 

117  In  Manhattan  L.  Ins.  Co.  v.  Warwick 
(1871)  (Va.)  supra,  the  opinion  was  ex- 
pressed by  Anderson,  J.,  that,  according 
to  the  true  intent  and  meaning  of  the  con- 
tract, as  read  in  the  light  of  the  condition 
imposed  by  statute  upon  foreign  insurance 
companies  doing  business  in  the  state,  that 
every  such  insurance  company  shall  ap- 
point some  citizen  of  the  Commonwealth, 
resident  therein,  its  agent  or  attorney,  the 
premiums  were  to  be  paid  to  the  resident 
agent,  and  not  to  the  home  ofiSce. 

In  Hamilton  v.  Mutual  L.  Ins.  Co.  (1871) 
9  Blatchf.  234,  Fed.  Cas.  No.  5,986,  one  rea- 
son given  is  that  the  contract  imported  an 
agreement  by  the  company  to  keep  a  local 
agency,   the    withdrawal    of   which    during 


New  York  L.  Ins.  Co.  v.  Davis  A 
U.  S.  429,  24  L.  ed.  453,  it  was 
the  resident  agent  of  the  insurer    '  .f'' 
ght   to    receive    premiums   on    a    /'  ^ 


) 
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right  to  treat  a  policy  of  life  insurance 
as  forfeited  by  the  nonpayment  of  the 
annual  premiums  during  a  state  of  war 
between  the  country  of  the  insured  and 
that  of  the  insurer,  it  is  likewise  held 
that  the  right  to  reinstatement  does  not 
revive  upon  the  termination  of  the 
war.^^' 

Ill,  On  contracts  made  during  the  war. 

It  is  sometimes  said  that  all  unlicensed 
contracts  made  between  citizens  or  sub- 
jects of  states  at  war  are  invalid,  but 
this  statement  is  probably  too  sweeping 


to  be  universally  true.^*^  It  is  one  of  the 
inunediate  consequences  of  a  declara- 
tion of  war,  and  the  effect  of  a  state  of 
war,  even  when  not  declared,  that  all 
commercial  intercourse  and  dealing  be- 
tween the  subjects  or  adherents  of  the 
contending  powers  is  unlawful  and  is 
interdicted.  "The  reasons  for  this  rule 
are  obvious.  They  are  that  in  a  state 
of  war  all  the  members  of  each  belliger* 
ent  are  respectively  enemies  of  all  the 
members  of  the  other  belligerent;  and 
were  commercial  intercourse  allowed,  it 
would  tend  to  strengthen  the  enemy  and 


the  war  was  a  wrongful  act  which  excused 
the  insured  from  paying,  and  saved  the  in- 
surance. 

But  in  Worthington  v.  Charter  Oak  L. 
Ins.  Co.  (1874)  41  Conn.  372,  19  Am.  Dec. 
495,  it  is  said  that  the  fact  that  the  con- 
tract was  made  with  and  the  premiums 
paid  to  an  agent  of  the  company  in  South 
Carolina,  coupled  with  the  fact  that  the 
insured,  with  the  knowledge  and  consent 
of  the  company,  always  resided  there,  af- 
forded very  slight  grounds  for  presuming 
that  the  parties  contracted  that  the  insurer 
should  always  and  under  all  circumstances 
during  the  life  of  the  policy  keep  an  agent 
there  for  that  purpose;  but  that,  on  the 
other  hand,  the  fact  that  the  parties  con- 
tracted expressly  in  reference  to  the  time 
of  payment  and  the  receipt  to  be  given 
therefor,  and  were  silent  in  respect  to  the 
place  of  payment,  supported  some  presump- 
tion that  they  intended  to  leave  that  mat- 
ter to  be  regulated  by  their  mutual  con- 
venience. 

118  Worthington  v.  Charter  Oak  L.  Ins. 
Co.   (Conn.)  supra. 

iwin  Scholefield  v.  Eichelberger  (1853) 
7  Pet.  (U.  S.)  586,  8  L.  ed.  793,  it  is  said: 
"To  say  that  the  rule  is  without  exception 
would  be  assuming  too  great  a  latitude. 
The  question  has  never  yet  been  examined 
whether  a  contract  for  necessaries  or  even 
for  money  to  enable  the  individual  to  get 
home  would  not  be  enforced;  and  analogies 
familiar  to  the  law  as  well  as  the  influence 
of  the  general  rule  in  international  law 
that  the  severities  of  war  are  to  be  dimin- 
ished by  all  safe  and  practical  means  might 
be  appealed  to  in  support  of  such  an  excep- 
tion. But  at  present  it  may  be  safely  af- 
firmed that  there  is  no  recognized  excep- 
tion but  permission  of  a  state  to  its  own 
citizens,  which  is  also  implied  in  any  treaty 
stipulation  to  that  effect  entered  into  by 
the  belligerents." 

It  was  said  by  Allen,  J.,  in  Cohen  v.  New 
York  Mut.  L.  Ins.  Co.  (1872)  50  N.  Y. 
610,  10  Am,  Rep.  522:  "I  do  not  under- 
stand that  it  has  been  authoritatively  ad- 
judged that  all  private  contracts,  without 
exception,  made  between  citizens  or  sub- 
jects of  states  at  war,  are  necessarily  void, 
although  the  language  of  the  courts  has 
been  sufficiently  comprehensive  to  include 
the  proposition  in  its  largest  extent." 
L.RJ1.1917C. 


In  Kershaw  v.  Kelsey  (1868)  100  Mass. 
661,  1  Am.  Rep.  142,  97  Am.  Dec.  124,  the 
court,  after  reviewing  a  number  of  decisions 
eaid:  ''The  result  is,  that  the  law  of  nations, 
as  judicially  declared,  prohibits  all  inter- 
course between  citizens  of  two  belligerents 
which  is  inconsistent  with  the  state  of  war 
between  their  coimtries;  and  that  this  in- 
cludes any  act  of  voluntary  submission  to 
the  enemy,  or  receiving  his  protection,  as 
well  any  act  or  contract  which  tends  to 
increase  his  resources,  and  every  kind  of 
trading  or  commercial  dealing  or  inter- 
course, whether  by  transmission  of  money 
or  goods,  or  orders  for  the  delivery  of 
either,  between  the  two  coimtries,  directly 
or  indirectly,  or  through  the  intervention 
of  third  persons  or  partnerships,  or  by 
contracts  in  any  form  looking  to  or  in- 
volving such  transmission,  or  by  insurances 
upon  trade  with  or  by  the  enemy.  Beyond 
the  principle  of  these  cases  the  prohibition 
has  not  been  carried  by  judicial  decision. 
The  more  sweeping  statements  in  the  text- 
books are  taken  from  the  dicta  which  we 
have  already  examined,  and  in  none  of 
them  is  any  other  example  given  than  those 
just  mentioned.  At  this  age  of  the  world, 
when  all  the  tendencies  of  the  law  of 
nations  are  to  exempt  individuals  and 
private  contracts  from  injury  or  restraint 
in  consequence  of  war  between  their  gov- 
ernments, we  are  not  disposed  to  declare 
such  contracts  unlawful  as  have  not  been 
heretofore  adjudged  to  be  inconsistent  with 
a  state  of  war." 

But  in  Robsoh  v.  Premier  Oil  &  Pipe  Line 
Co.  [1915]  2  Ch.  (Eng.)  124,  the  English 
court  of  appeal  dissented  from  the  state- 
ment made  in  Kershaw  v.  Kelsey  (Mass.) 
supra,  that  only  commercial  intercourse  or 
trading  with  the  enemy  is  prohibited,  say- 
ing: '*As  we  have  already  said,  no  such 
limitation  is  to  be  found  suggested  in  any 
English  case,  and  we  cannot  agree  with  it. 
The  prohibition  of  intercourse  with  alien 
enemies  rests  upon  public  policy,  and  we 
can  see  no  ground,  either  on  principle  or 
authority,  for  holding  that  a  transaction 
between  an  alien  enemy  and  a  British  sub- 
ject which  might  result  in  detriment  to 
this  country  or  advantage  to  the  enemy  is 
permissible  because  it  cannot  be  brought 
within  the  definition  of  a  commercial  trans- 
action." 
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ford  facilities  for  conveying  intelligence 
and  even  for  traitorous  correspondence. 
Hence  it  has  become  an  established  doc- 
trine that  war  puts  an  end  to  all  com- 
mercial dealings  between  citizens  or  sub- 
jects of  the  nations  or  powers  at  war."^*® 


Contracts  between  persons  sustaining  an 
enemy  relation  may,  therefore,  be  void 
on  either  of  two  grounds:  first,  where 
their  negotiation  or  performance  in- 
volves intercourse  with  the  adherents 
of    the    public    enemy, ^^^    and,    second, 


ISO  Matthews  v.  McStea  (1875)  91  U.  S. 
7,  23  L.  ed.  188. 

Other  courts  have  expressed  themselves 
to  the  same  effect.  Thus,  it  was  said  by 
Chancellor  Kent  in  Griswold  v.  Waddington 
(1819)  16  Johns.  (N.  Y.)  438:  'There  is 
no  authority  in  law,  whether  that  law  be 
national,  maritime,  or  municipal,  for  any 
kind  of  private,  voluntary,  unlicensed  busi- 
ness communication  or  intercourse  with  an 
enemy.  It  is  all  noxious  and  in  a  greater 
or  less  degree  it  is  all  criminal.  £very  at- 
tempt at  drawing  distinction  has  failed; 
all  kinds  of  intercourse  except  that  which 
is  hostile  or  created  by  the  mere  exigency 
of  war  and  necessity  of  the  case  is  illegal. 
The  law  has  put  the  sting  of  disability 
into  every  kind  of  voluntary  communica- 
tion and  contract  with  an  enemy  which  is 
made  without  the  special  permission  of  the 
government.  There  is  wisdom  and  policy, 
patriotism  and  safety  in  this  principle,  and 
every  relaxation  of  it  tends  to  corrupt  the 
allegiance  of  the  subject  and  prolong  the 
calamities  of  war." 

By  the  law  of  war  no  principle  is  more 
clearly  established  than  that  when  war 
takes  place  between  two  nations^  all  com- 
mercial intercourse  between  them  must  im- 
mediately cease.  Hostilities  once  com- 
menced, any  attempt  at  trading  on  the  part 
of  subjects  of  either  state,  unless  by  the 
permission  of  the  sovereign,  is  interdicted, 
and  becomes  ipso  facto  a  breach  of  the  al- 
legiance due  to  their  respective  sovereigns, 
and  as  such  is  interdicted  by  the  general 
maritime  law  of  Europe, — hj  that  law 
which  does  not  spring  from  this  or  that  par- 
ticular state,  but  which,  having  its  source 
in  natural  reason  and  natural  justice,  is 
alike  binding  on  the  whole  community  of 
the  civilized  world.  So  indisputable  is  this 
proposition,  so  necessarily  does  it  grow 
out  of  the  very  nature  of  war  itself,  that 
all  the  great  writers  who  have  treated  on 
the  law  and  practice  of  nations  assume  it 
as  a  point  which  is  incontrovertible.  Per 
Senator  Van  Vechten  in  Griswold  v.  Wad- 
dington (K.  T.)  supra. 

In  The  Rapid  (1814)  8  Cranch  (U.  S.) 
155,  3  L.  ed.  520,  affirming  (1812)  1  Gall. 
309,  Fed.  Cas.  No.  11,576,  it  was  said  in 
a  passage  frequently  quoted:  *The  uni- 
versal sense  of  nations  has  acknowledged 
the  demoralizing  effects  that  would  result 
from  the  admission  of  individual  inter- 
course. The  whole  nation  are  embarked  in 
one  common  bottom,  and  must  be  recon- 
ciled to  submit  to  one  common  fate.  Every 
individual  of  the  one  nation  must  acknowl- 
edge every  individual  of  the  other  nation 
as  his  own  enemy — because  the  enemy  of 
his  country.** 

In  Hill  V.  Baker  (1871)  32  Iowa,  302,  7 
L.R.A.1917C. 


Am.  Rep.  193,  it  is  said:  "As  soon  as  a 
war  is  commenced,  all  trading,  negotiation, 
communication  or  intercourse  between  ths 
citizens  of  the  countries  at  war,  without 
the  direct  permission  of  the  government, 
is  unlawful.  Hostilities  exist  not  simply 
between  the  respective  nationalities.  Every 
citizen  of  the  one  instantly  becomes  the 
enemy  of  every  citizen  of  the  other.  Any 
commerce  between  them  is  an  act  of  quasi 
rebellion  upon  the  part  of  the  citizen  against 
the  state  to  which  his  allegiance  is  due,  foi 
which  he  may  be  subjected  to  the  most 
severe  penalties.  This  rule,  apparently 
harsh  and  severe,  is  really  dictated  by  a 
wise  and  humane  policy,  and  is  the  neces- 
sary and  inseparable  outgrowth  of  the  bel- 
ligerent condition.  It  is  impossible  that  the 
amenities  of  peace  should  flourish  during 
a  state  of  hostilities,  and  any  attempt  to 
continue  a  kind  of  quasi  friendly  inter- 
course would  only  protract  the  war  and 
increase  the  sufferings  of  the  belligerents. 
Hence  it  is  that  the  practice  of  all  nations, 
the  writings  of  all  publicists,  and  the  de- 
cisions of  all  courts,  concur  in  declaring 
that  the  opening  of  hostilities  places  an 
entire  restraint  upon  all  commerce  and 
friendly  intercourse  between  the  citizens 
of  belligerent  states,  except  as  far  as  the 
same  may  be  licensed  by  their  respective 
governments." 

iMIn  Woods  V.  Wilder  (1870)  43  N.  Y, 
164,  3  Am.  Rep.  684,  it  is  said  that  the  in- 
terdiction of  commercial  intercourse  with 
the  inhabitants  of  the  enemy's  territory  in- 
volves, according  to  well-settled  rules,  a 
prohibition  against  every  species  of  private 
contract  with  the  subject  or  citizen  of  the 
enemy. 

It  is  a  general  principle  of  law  that  war 
operates  as  an  interdiction  of  all  commercial 
and  other  specific  intercourse  and  communi- 
cations with  the  public  enemy,  and  it  fol- 
lows as  a  corollary  from  this  principle  that 
every  species  of  present  contracts  made 
with  subjects  of  the  enemy  during  war  is 
unlawful.  Billgerry  v.  Branch  (1868)  19 
Gratt.    (Va.)   393,  100  Am.  Dec.  679. 

It  is  a  principle  of  public  law,  recognized 
by  all  nations,  that  during  war  all  trade 
and  intercourse  between  the  citizens  or  sub- 
jects of  one  of  the  belligerent  states  or 
powers  with  those  of  the  other  are  in- 
terdicted, except  by  the  license  or  permis- 
sion of  the  government,  or  in  the  mere 
exercise  of  the  rights  of  humanity.  Conse- 
quently all  contracts  made  with  the  public 
enemy  without  the  license  or  permission 
of  the  government  are,  upon  the  ground  of 
public  policy,  invalid  and  void.  Rice  v. 
Shook  (1871)  27  Ark.  137,  11  Am.  Rep. 
783. 

AH  trading  between  the  lubjects  of  na- 
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where  the  effect  of  such  contract  is,  di- 
rectly or  indirectly,  to  augment  the 
enemy's  resources,  military  or  commer- 
cial. Thus,  for  example,  a  contract 
which  would  assure  to  a  manufacturer 
in  the  enemy's  country  a  renewed  supply 
of  raw  material  upon  the  termination  of 
war  would  fall  within  the  inhibition, 
since  it  would  free  him  from  the  neces- 
sity of  husbanding  his  existing  supply, 
and  enable  him  to  enter  into  future  en- 
gagements.^*^ 

Nor  can  an  implied  obligation  arise 
out  of  unlicensed  transactions;^^  and  it 
matters  not  what  may  have  been  the 
medium  of  communication,  whether 
proximate  or  remote,  direct  and  person- 
al, as  between  principal  and  principal, 
or  through  the  intervention  of  an  agent; 
the  fact  being  established,  it  is  always 
attended  with  the  same  fatal  result."* 

Where  the  contract  entered  into  is 
of  the  inhibited  character,  it  is  imma- 


terial that  performance  is  postponed 
until  after  the  termination  of  the  war."* 

The  principle  upon  which  contracts  be- 
tween citizens  of  belligerent  states,  made 
during  the  war,  are  regarded  as  invalid, 
extends  to  a  contract  made  between  a 
citizen  of  a  neutral  country,  temporarily 
residing  in  a  belligerent  state,  with  a 
citizen  of  the  other  belligerent,  actually 
residing  therein  at  the  date  of  the  con- 
tract. "A  foreigner  domiciliated  in  a 
country,  and  receiving  the  protection  of 
its  flag,  is  subject  to  the  same  prohibi- 
tions and  restriction  as  to  trade  and 
intercourse  with  the  enemies  of  such 
country  in  time  of  actual  war  as  at- 
tached to  her  own  citizens.""® 

In  conformity  to  the  rule  above  laid 
down,  it  has  been  held  that  citizens  of 
belligerent  countries  cannot  during  the 
war,  enter  into  the  relation  of  principal 
and  agent  ^^  or  of  partnership,**®  while 
hostile   relations   exist;   that   any   com- 


tiona  at  war  is  unlawful,  and  all  contracts 
growing  out  of  such  trading  or  out  of  any 
voluntary  intercourse  with  a  public  enemy 
are  void.  Musson  v.  Fales  (1820)  16  Mass. 
332. 

As  a  general  proposition,  war  suspends 
the  performance  of  ante  bellum  contracts, 
and  denounces  as  illegal  and  invalid  those 
made  pendente  bello.  Statham  v.  New 
York  L.  Ins.  Co.  (1871)  45  Miss.  681,  7  Am. 
Rep.  737. 

It  is  illegal  for  a  subject  in  time  of  war, 
without  liqense  from  the  government,  to 
bring,  even  in  a  neutral  ship,  goods  from 
an  enemy's  port  which  were  purchased  by 
his  agent,  resident  in  the  enemy's  country, 
after  the  commencement  of  hostilities. 
Potts  V.  Bell  (1800)  8  T.  R.  549,  101  Eng. 
Reprint,  1540,  2  Esp.  612,  5  Revised  Rep. 
452,  2  Eng.  Rul.  Cas.  664. 

A  contract  made  with  an  alien  enemy 
in  time  of  war,  and  of  such  a  nature  that 
it  is  dangerous  to  security  or  is  against 
the  policy  of  this  country,  is  void.  Antoine 
V.  Morshead  (1816)  1  Marsh.  558,  6  Taunt. 
237,  128  Eng.  Reprint,  1026,  16  Revised 
Rep.   610. 

See  also,  to  like  effect.  Bowman  v.  Gone- 
gal  (1867)  19  La.  Ann.  328,  92  Am.  Dec. 
637;  Hennen  v.  Oilman  (1868)  20  La.  Ann. 
241,  96  Am.  Dec.  396;  Mims  v.  Armstrong 
(1869)  42  Bliss.  429,  97  Am.  Dec.  472; 
McGaughy  v.  Berg  (1871)  4  Heisk.  (Tenn.) 
695  (obiter);  Nelson  v.  Trigg  (1877)  3 
Shannon,  Cas.  (Tenn.)  733;  Rodgers  v.  Bass 
(1877)  46  Tex.  505;  vSmall  v.  Lumpkin 
(1877)  28  Gratt.  (Va.)  832  (dictum); 
Scholefield  v.  Eichelberger  (1833)  7  Pet.  (U. 
S.)  586,  8  L.  ed.  793;  White  v.  Burnley 
(1858)  20  How.  (U.  S.)  235-249,  15  L,  ed. 
886-889;  Hanger  v.  Abbott  (1867)  6  Wall. 
(TJ.  S.)  532,  18  L.  ed.  939;  McKee  v.  United 
States  (1869)  8  Wall.  (U.  S.)  163,  19  L. 
ed.  329;  Mitchell  v.  United  States  (1895) 
21  Wall.  (U.  S.)  850,  22  L.  ed.  684;  Des- 
L.R.A.1917C. 


mare  v.  United  States  (1876)  93  U.  S.  605, 
23  L.  ed.  969;  Crawford  v.  The  William 
Penn  (1819)  3  Wash.  C.  C.  484,  Fed.  Cas. 
No.  3,373;  Elgee  v.  Ix)vell  (1865)  1  Woolw. 
102,  Fed.  Cas.  No.  4,344;  Habricht  v.  Alex- 
ander (1867)  1  Woods,  413,  Fed.  Cas.  No. 
5,886;  Philips  v.  Hatch  (1871)  1  Dill.  571, 
Fed.  Cas.  No.  11,094';  Watts,  W.  &  Co.  v. 
Unione  Austriaca  di  Navigazione  (1915)  224 
Fed.  188;  Ex  parte  Boussmaker  (1806)  13 
Ves.  Jr.  71,  33  Eng.  Reprint,  221,  9  Revised 
Rep.  142  (dictum);  The  Hoop  (1799)  1  C. 
Rob.  (Eng.)  196. 

IM  See  Zinc  Corp.  v.  Hibsoh,  ante,  650 ; 
Nelson  v.  Trigg  (1877)  3  Shannon,  Cas. 
(Tenn.)    733. 

iMNo  valid  contract  can  exist  nor  any 
promise  arise  by  implication  of  law  from 
any  transaction  with  an  enemy  without 
the  direct  permission  of  government.  Gris- 
wold  V.  Waddington  (1819)  16  Johns.  (N. 
Y.)  438;  Seaman  v.  Waddington  (1819)  16 
Johns.  (N.  Y.)  510. 

124  Mims  V.  Armstrong  (1869)  42  Miss. 
429,  97  Am.  Dec.  472. 

IM  A  stipulation  in  a  contract  for  the 
sale  of  goods  between  persons  then  occupy- 
ing the  relation  of  enemies,  that  the  goods 
are  not  to  be  delivered  until  after  the  ter- 
mination of  the  war,  will  not  render  the 
contract  valid.  Nelson  v.  Trigg  (1877) 
3  Shannon,  Cas.  (Tenn.)  733. 

IM  Habricht  v.  Alexander  (1867)  1 
Woods,  413,  Fed.  Cas.  No.  5,886. 

187  Small  V.  Lumpkin  (1877)  28  Gratt. 
(Va.)  832;  Douglas  v.  United  States  (1878) 
14  a.  C\.  (Fed.)  1. 

The  reason  for  this  is  that  while  the  war 
lasts,  nothing  which  depends  on  commercial 
intercourse  is  permitted.  United  States  v. 
Grossmayer  (1870)  9  Wall.  (U.  S.)  72,  19 
L.  ed.  627. 

iMMc Adams  v.  Hawes  (1872)  9  Bush. 
(Ky.)    15. 
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mercial  contract  between  them  is 
void;***  and  that  a  purchase  of  goods 
in  the  enemy's  country  confers  no  title; 
at  least,  as  against  the  purchaser's  gov- 
ernment."* 

So,  too,  a  note  given  during  the  war 
by  a  citizen  of  one  belligerent  to  a  citi- 
zen of  another  does  not  constitute  a  valid 
obligation,*'^  even  though  based  upon  an 
antecedent  consideration;*^  but  the  in- 
validity of  a  note  given  in  liquidation 
of  an  obligation  existing  before  the  war, 
to  a  person  occupying  the  relation  of 
alien  enemy,  does  not  render  a  subse- 
quent promise  to  pay  it  void,  as  being 
without  consideration. *••  A  sale  and 
transfer  of  promissory  notes  during  the 
war,  to  an  enemy,  is  void  and  communi- 
cates no  title  to  him.**^ 


The  rule  prohibiting  contracts  with 
the  enemy  during  war  is  applicable  to 
the  drawing  and  negotiating  of  bills  of 
exchange  between  subjects  of  the  powers 
at  war;***  and  it  is  immaterial  that  the 
eilect  of  drawing  the  bill  is  to  remove 
the  drawer's  funds  from  the  hostile  coun- 
try.*'* Some  exceptions  to  this  rule  are 
stated  in  the  books  to  be  allowed  by  rea- 
son of  the  necessity  of  the  case.  These 
are  bills  drawn  for  ransom  and  bills 
drawn  by  a  citizen  in  the  enemy's  coun- 
try on  his  own  country,  to  provide  him 
with  necessary  means  of  subsistence.*'^ 

It  has  been  held  that  a  deed  conveying 
property  in  the  enemy  country  during 
war  to  a  citizen  of  that  country  is  in- 
valid,*" although  made  for  the  purpose 


1*9  According  to  obvious  policy  and  estab- 
lished principle  all  the  citizens  of  the  con- 
flicting belligerents  in  an  international  war 
are  considered  enemies;  and,  as  a  logical 
and  legal  sequence,  all  commercial  con- 
tracts made  between  citizens  of  one  belliger- 
ent with  those  of  the  other  belligerent,  dur- 
ing the  pendency,  of  the  war,  are  adjudged 
void.      Leathers    v.    Commercial    Ins.    Co. 

(1867)  2  Bush  (Ky.)  296,  92  Am.  Dec.  483 
(dictum) ;  New  York  L.  Ins.  Co.  v.  Clopton 
(1870)  7  Bush  (Ky.)  179,  3  Am,  Rep.  290 
(dictum). 

When  international  wars  exist,  all  com- 
merce between  the  countries  of  the  belliger- 
ents, unless  permitted,  is  contrary  to  pub- 
lie  policy,  and  all  contracts  growing  out  of 
such  commerce  are  illegal.     Coppell  v.  Hall 

(1868)  7  Wall.  (U.  S.)  542,  19  L.  ed.  244. 
All  commercial  contracts  with  the  sub- 
jects or  in  the  territory  of  the  enemy, 
whether  made  directly,  by  one  in  person, 
or  indirectly,  through  an  agent  who  is 
neutral  are  illegal  and  void.  United  States 
V.  Lapene  (1873)  17  Wall.  (U.  S.)  601,  21 
L.  ed.  693. 

180  The  principal  acquires  no  title  to  prop- 
erty purchased  by  his  agent  in  the  en^ny^s 
country  with  funds  transmitted  during 
war.  Quevrouze  v.  United  States  (1871) 
7  a.  CI.  (Fed.)  402. 

An  attempted  purchase  from  an  enemy 
of  enemy's  property  during  the  war  confers 
no  title,  although  the  sale  is  negotiated  by 
an  agent  of  the  enemy,  living  outside  of  the 
enemy's  territory,  and  though  the  agent 
had  a  lien  upon  the  property  for  advances 
made,  and  a  power  to  sell  for  the  repay- 
ment of  such  advances.  Montgomery  v. 
UnHed  States  (1873)  15  Wall.  (U.  S.)  395, 
21  L.  ed.  97,  affirming  (1860)  5  Ct.  CI. 
(Fed.)  648. 

A  purchase  of  personal  property  made 
from  an  enemy  during  the  war  is  illegal 
and  void,  and  the  purchaser  obtains  no 
title  thereby.  United  States  v.  Lapene  (U. 
S.)   supra. 

1*1  A  note  given  by  a  citizen  of  one 
belligerent  state  to  a  citizen  of  another, 
during  the  war,  is  invalid,  although  in 
L.R.A.1917C. 


consideration  of  legal  services  rendered  in 
defending  a  criminal  prosecution.  Rice  v. 
Shook  (1871)  27  Ark.  137,  11  Am.  Rep.  783. 

A  note  given  for  goods  purchased  during 
the  war  from  an  adherent  of  the  public 
enemy  is  void.  Ketchum  v.  Scribner  (1786) 
1  Root  (Conn.)  95. 

It  is  not  within  the  power  of  the  citizen 
of  one  belligerent  to  give  to  the  citizen 
of  another,  who  was,  at  that  time,  within 
the  enemy's  country,  an  evidence  of  debt 
which  will  be  valid  on  the  return  of  peace. 
Hart  V.  United  States  (1879)  16  Ct.  CL 
(Fed.)  414. 

IM  Wright  V.  Graham  (1870)  4  W.  V«. 
430. 

iSSLedoux  V.  Buhler  (1869)  21  La.  Ann. 
130. 

W4McGaughy  v.  Berg  (1871)  4  Heisk. 
(Tenn.)   695. 

IM  Woods  V.  Wilder  (1870)  43  N.  Y.  164, 
3  Am.  Rep.  684;  Williams  v.  Mobile  Sav. 
Bank  (1875)  2  Woods,  501,  Fed.  Cas.  No. 
17,729. 

Such  a  bill  may  not  be  enforced  even 
after  the  restoration  of  peace  (Willison  v. 
Patteson  (1817)  7  Taunt.  439,  129  Eng. 
Reprint,  176,  1  J.  B.  Moore,  138,  18  Revised 
Rep.  525) ;  and  an  indorsee  can  maintain 
no  action  Against  the  indorser  in  respect 
thereof  (Billgerry  v.  Branch  (1869)  19 
Gratt.  (Va.)  393,  100  Am.  Dec.  679). 

But  it  has  been  held  that  an  order  for 
money  drawn  during  the  war  by  a  citizen  of 
one  belligerent  upon  a  citizen  of  another, 
in  favor  of  a  third  person,  who  was  also 
a  citizen  of  such  other,  is  not  illegal.  Hag* 
gard  V.  Conkwright  (1870)  7  Bush  (Ky.) 
16,  3  Am.  Rep.  297. 

186  Woods  V.  Wilder  (1870)  48  W.  Y.  164, 
3  Am.  Rep.  684. 

187  Ibid. 

188  A  deed  executed  between  citizens  of 
states  at  war  is  void.  Hill  v.  Baker  (1871) 
32  Iowa,  302,  7  Am.  Rep.  193. 

A  deed  executed  in  time  of  war  by  the 
attorney  of  an  alien  enemy  in  the  enemy's 
country  is  void  as  a  contract  between  en- 
emies. Filor  V.  United  States  (1867)  3  Ct. 
CI.  (Fed.)  25. 


688 


ANNOTATION— WAR— CONTRACTS  WITH  ALIEN  ENEMIES. 


of  saving  it  from  confiscation,^^  as  vio« 
lating  the  principle  of  noninterconrse.^*^ 

The  purchase  of  the  enemy's  real  es- 
tate situate  within  the  territorial  limits 
of  the  state  with  which  he  is  at  war,  by 
a  citizen  of  the  latter  state,  is  unlawful, 
because  it  furnishes  the  enemy  the  sin- 
ews of  war  and  may  embarrass  the  en- 
forcement of  any  act  of  confiscation  to 
which  it  may  be  found  expedient  to 
resort.^** 

A  mortgage  executed  during  the  war 
by  a  citizen  of  one  belligerent  to  a 
citizen  of  another  is  illegal  and  void.*** 

The  invalidity  of  a  contract  entered 
into  during  war  between  citizens  of 
enemy  countries  may  be  set  up  as  a  de- 
fense to  an  action  founded  thereon,  even 


after  the  war  has  terminated;*^  except 
where  one  of  the  parties,  having  con- 
tracted with  the  other  in  the  bona  fide 
belief  that  he  is  a  neutral,  is  not  in 
pari  delicto.*** 

An  exception  to  the  general  rule  that 
contracts  between  citizens  of  enemy 
states  are  void  is  made  in  the  case  of 
contracts  arising  out  of  licensed  inter- 
course.***^ Another  exception  is  made  in 
the  case  of  a  ransom  bond  given  to  an 
enemy  to  procure  the  discharge  of  prop- 
erty or  person  captured.*** 

Contracts  made  by  prisoners  of  war 
or  other  persons  in  the  enemy's  country 
are  not  invalid  as  violating  the  nonin- 
tercourse  rule;**''^  and  they  are  an  allow- 
able exception  to  the  rule  against  con- 


189  Dillon  V.  United  States  (1869)  6  a. 
CI.   (Fed.)   586. 

140  But  in  Shaw  v.  Carlile  (1872)  9  Heisk. 
(Tenn.)  594,  it  is  said  to  be  doubtful  wheth- 
er the  rule  of  nonintercourse,  even  as  be- 
tween belligerents,  has  any  application  to 
the  conveyance  and  transfer  of  real  estate 
situated  in  one  belligerent  territory  by  a 
citizen  of  the  other. 

Ml  Hill  V.  Baker  (1871)  32  Iowa,  102,  7 
Am.  Rep.  193. 

14S  Hyatt  V.  James  (1867)  2  Bush  (Ky.) 
463,  92  Am.  Dec.  505;  Mims  v.  Armstrong 
(1869)  42  Mis9.  429,  97  Am.  Dec.  472. 

148  Hanger  v.  Abbott  (1867)  6  Wall.  (U. 
S.)  632,  18  L.  ed.  939;  Phpips  v.  Hatch 
(1871)  1  Dill.  571,  Fed.  Cas.  No.  11,094; 
BiUgerry  v.  Branch  (1869)  19  Gratt.(  Va.) 
393,  100  Am.  Dec.  679. 

144  In  Musson  v.  Fales  (1820)  16  Mass. 
332,  where  a  vessel  owned  by  citizens  of 
the  United  States  went  into  a  port  of  an 
enemy,  pretending  to  belong  to  a  neutral 
nation,  and  in  that  character  obtained 
credit  of  a  merchant  belonging  there  for 
her  repairs  and  also  for  the  expenses  of 
defending  her  from  seizure  and  condemna- 
tion as  enemy's  property,  it  was  held  that 
an  action  lay,  after  the  return  of  peace, 
against  the  owners  of  the  vessel,  for  the 
advances  so  made.  The  court-  said:  "In 
the  cases  which  commonly  occur,  of  trading 
or  making  contracts  with  the  enemy,  the 
parties  are  generally  in  pari  delicto,  and 
neither  can  maintain  an  action  against  the 
other.  When  a  case  arises  which  shows 
the  offense  to  be  all  on  one  side,  it  would 
seem  not  only  contrary  to  justice,  but  to 
the  very  doctrine  upon  which  the  general 
policy  is  founded,  to  allow  the  criminal 
debtor  to  go  free,  to  the  loss  of  the  in- 
nocent and  Ignorant  creditor;  for  this  would 
be  to  pimish  the  innocent  for  the  benefit  of 
the  guilty.  If,  in  time  of  wadr,  an  enemy 
should  come  into  this  country  in  disguise, 
and,  claiming  to  be  an  American  citizen, 
should  obtain  property  upon  credit;  shall  he, 
when  sued,  assert  his  own  character,  and 
successfully  resist  the  suit  upon  the  ground 
that  he  had  traded  with  the  enemy  ?  If  this 
be  the  law  of  nations  or  of  war,  it  would 
L.R.A.1917C. 


seem  that  all  moral  principle  was  to  give 
way  before  the  stem  and  relentless  genius 
of  war.  But  we  apprehend  it  is  not  so. 
There  must  be  an  analogy  between  the 
principles  which  regulate  contracts  arising 
in  a  state  of  war,  and  those  which  are  made 
in  a  time  of  peace.  When  a  man  would 
avoid  his  contract,  as  contrary  to  the  pro- 
visions of  municipal  law,  it  must  appear 
that  the  party  prosecuting  was  in  fault,  as 
well  as  himself.  Thus,  in  the  case  of  usury 
and  of  gaming,  both  parties  are  equally  in 
fault,  and  either  maj^  successfully  resist  the 
other,  in  a  court  of  justice.  But  no  instance 
can  be  produced  from  the  books,  where  a 
man  has  been  permitted  to  avow  his  own 
breach  of  law,  in  order  to  avoid  his  con- 
tract, where  there  has  been  a  valuable  con- 
sideration paid  by  the  other  party,  who  is 
entirely  free  from  any  criminal  intent,  un- 
less such  contract  be  rendered  utterly  void 
by  statute.  Indeed,  it  is  difficult  to  conceive 
01  a  case,  arising  under  the  municipal  law, 
in  which  the  unlawfulness,  if  any  exist,  is 
not  mutual." 

i45Suckley  v.  Furse  (1818)  16  Johns. 
(N.  Y.)  338. 

Contracts  made  wi^  an  enemy  under  the 
license  of  the  government  are  valid;  and 
may.  in  certain  cases,  be  enforced  even  dur- 
ing the  war;  and  that,  too,  whether  the 
contract  arose  directly  or  collaterally  out 
of  such  licensed  trade.  Crawford  v.  The 
William  Penn  (1819)  3  Waek  C.  C.  484, 
Fed.  Cas.  No.  3,373. 

A  contract  made  with  an  alien  enemy  by 
the  owner  or  master  of  a  cartel  vessel,  in 
relation  to  the  navigation  of  that  vessel 
upon  the  service  in  which  she  is  engaged, 
is  valid.  Crawford  v.  The  William  Penn 
(1815)  1  Pet.  C.  C.  108,  s.  c.  on  subsequent 
hearing  (1819)  Fed.  Cas.  No.  3,372,  3  Wash. 
C.  C.  484,  Fed.  Cas.  No.  3,373. 

146  Crawford  v.  The  William  Penn  (1819) 
3  Wash.  C.  C.  484,  Fed.  Cas.  No.  3,373. 

The  ransom  of  a  vessel  and  cargo  cap- 
tured by  an  enemy  is  a  lawful  contract. 
Goodrich  v.  Gordon  (1818)  16  Johns.  (H. 
Y.)   6.       ' 

147  See  Sparenburgh  v.  Bannatyne  (1797) 


ANNOTATION— WAR— CONTRACTS  WITH  ALIKN  ENEMIES. 


689 


traets  having  the  effect  to  augment  the 
enemy's  resources,  where  they  are  for 
necessaries.^^  Thus,  the  master  of  a 
vessel  in  an  enemy's  country  may  hy- 
pothecate the  vessel  for  money  advanced 
to  return  home,  though  the  original  voy- 
age was  broken  up  by  capture  and  the 
compulsory  sale  of  the  cargo.**® 

It  has  been  said  that  an  agreement 


nuule  in  the  enemy's  territory  to  pay 
money  there  out  of  funds  accruing  there, 
and  not  agreed  to  be  transmitted  from 
within  our  own  territory,  is  valid;  in 
such  a  case  the  rule  of  public  policy 
which  forbids  during  war  that  money 
or  other  resources  shall  be  transferred 
so  as  to  aid  or  strengthen  the  enemy  not 
being  applicable.*^^ 


1  Bos.  &  P.  163,  126  Eng.  Reprint,  837,  2 
£sp.  580,  4  Revised  Rep.  772. 

The  prohibition  of  commercial  intercourse 
between  citizens  of  belligerent  countries 
does  not  extend  to  agreements  made  in 
the  enemy's  territory  between  two  persous 
being  there  for  the  leasing  of  real  estate 
therein,  the  payment  of  rents  there  out  of 
the  products  of  the  land,  or  the  delivery 
of  and  payment  for  personal  property  al- 
ready upon  the  demised  premises,  and  to  be 
used  thereon.  Kershaw  v.  Kelsey  (1868) 
100  Mass.  561,  97  Am.  Dec.  124, 1  Am.  Rep. 
142. 

14«  Prisoners  of  war  in  the  country  of 


the  enemy  may  contract  for  necessaries. 
Crawford  v.  The  William  Penn  (1819)  3 
Wash.  C.  O.  484,  Fed.  Cas.  No.  3,373. 

The  indorsement  of  a  bill  of  exchange 
negotiated  by  a  prisoner  of  war  in  the 
enemy's  country  to  an  enemy  gives  the  in- 
dorsee a  right  to  sue  thereon  after  the 
restoration  of  peace.  Antoine  v.  Morshead 
(1915)  1  Marsh.  658,  6  Taunt.  237,  128 
Eng.  Reprint,  1025,  16  Revised  Rep.  610. 

1*»  Crawford  v.  The  William  Penn  (1819) 
3  Wash.  C.  C.  484,  Fed.  Cas.  No.  3,873. 

uo  Kershaw   v.   Kelsey    (Haas.)    supra. 

£.  S.  0. 


MICHIGAN   SVPRBME   COURT. 

JULIA  MANOS,  Appt, 

V. 

DETROIT  UNITED  RAILWAY. 

(168  Mich.  155,  130  N.  W.  664.) 

Street  railway  — *  failure  to  look  —  con- 
tributory negligence. 

The  eourt  must  direct- a  verdict  against 
one  who  steps  upon  a  street  car  track  where 
there  is  an  unobstructed  view,  without  look- 
ing for  a  car  immediately  before  doing  so, 
and  is  injured,  although  he  believed,  from 
knowledge  gained  when  he  last  looked,  that 
he  could  cross  in  safety. 
For  other  cases,  see  Trial,  11.  d,  3,  in  Dig^, 

1-^2  N.  8. 

(March  31,  1911.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Wayne  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Patrick  J.  Kelaher  and  Mc- 
HQgh  &  Gallagher  for  appellant. 

Messrs.  Corliss,  licete,  &  Joslyn  and 
A.  B.  Hall  for  appellee. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case  are  practically  nn- 


Note.  —  For  attempting  to  cross  in  front 
of  observed  street  car  as  contributory  Dili- 
gence,  see  annotation  following  this  case, 
fost,  692. 
.R.A.1917C.  44 


disputed.  The  plaintilT  herself  testified 
that,  on  a  rainy  afternoon  in  June,  she 
oame  from  a  store  to  a  street  corner,  car- 
rying an  umbrella.  Before  attempting  to 
cross  the  street,  she  looked  and  saw  a  car 
approaching,  about  half  a  block  away.  It 
was  11^  feet  from  the  curb  where  she  stood 
to  the  nearest  rail.  She  proceeded,  and  did 
not  look  again;  was  struck  by  the  car  which 
she  had  seen,  and  was  injured.  The  learned 
circuit  judge  directed  a  verdict  for  the  de- 
fendant^ holding  that  the  plaintiff  was 
guilty  of  contributory  n^ligence  in  not 
looking  immediately  before  going  upon  the 
track,  while  in  a  place  of  safety,  under  the 
rule  followed  in  a  number  of  cases  which 
we  cite  herein-.  We  cannot  doubt  that  she 
believed  vfhen  ehe  left  the  curb  that  she 
could  cross  in  front  of  the  car  without  be* 
ing  struck  by  it. 

We  have  held  many  times  that  when  one 
steps  upon  a  track  without  looking  and  is 
struck,  when,  had  he  taken  the  trouble  to 
look,  he  would  have  seen  the  danger,  it  is 
contributory  negligence.  That'is  not  ques- 
tioned, but  counsel  seem  to  contend  that  this 
rule  has  been  modified  by  cases  in  which  we 
have  held  that  where  he  did  look,  and  had 
reasonable  ground  for  believing  that  he 
could  safely  cross,  the  case  was  one  for  the 
jury,  whether  common  prudence  justified 
his  course  or  not.  We  will  refer  to  both 
classes  of  cases. 

In  Matta  v.  Chicago  &  W.  M.  R.  Co.  69 
Mich.  112»  37  N.  W.  54,  12  Am.  Neg.  Cas. 
91,  Mr.  Justice  Morse  held  that  one  driving 
owed  the  duty  of  looking  before  venturing 
upon  the  track  of  a  steam  railroad.     He 
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cited  the  following  Michigan  cases :  Myn^  l 
ning  V.  Detroit,  L.  &  N.  R.  Co.  69  Mich. 
257,  26  N.  W.  514,  id.  64  Mich.  93,  8  Am. 
St.  Rep.  804,  31  N.  W.  147 ;  Haas  v.  Grand 
Rapids  &  I.  R.  Co.  47  Mich.  407,  11  N.  W. 
216;  Pzolla  V.  Michigan  C.  R.  Co.  54  Mich. 
273,  20  N.  W.  71;  Potter  v.  Flint  &  P.  M. 
R.  Co.  62  Mich.  22,  28  N.  VV.  714;  Rhoades 
V.  Chicago  &  G.  T.  R,  Co.  68  Mich.  263,  26 
N.  W.  182. 

In  Kwiotkowski  v.  Grand  Trunk  R.  Co. 
70  Mich.  549,  38  N.  W.  463,  a  man  in  De- 
troit, carrying  an  umbrella  on  a  dark  and 
rainy  night,  with  an  opportunity  to  see  for 
a  distance  of  20  feet,  stepped  on  the  track, 
and  was  struck  by  a  train  carrying  a  head- 
light capable  of  lighting  the  track  for  a 
block,  and  was  killed.  In  the  face  of  the 
presumption  that  he  was  not  negligent  (see 
Underbill  v.  Chicago  &  G.  T.  R.  Co.  81 
Mich.  43,  46  N.  W.  508,  and  Mynning  v. 
Detroit,  L.  &  N.  R.  Co.  64  Mich.  102,  8 
Am.  St.  Rep.  804,  31  N.  W.  147),  the  court 
held  as  matter  of  law  that  he  did  not  look 
as  he  should  have  done,  and  was  therefore 
guilty  of  contributory  negligence.  Per 
Morse,  J. 

In  Gardner  v.  Detroit,  L.  k  N.  R.  Co. 
97  Mich.  240,  56  N.  W.  603,  Mr.  Justice 
Long,  with  the  concurrence  of  all  of  his 
associates,  applied  the  doctrine  to  a  man 
who  had  looked  at  a  distance  of  20  feet 
from  the  track,  and  did  not  look  both  ways 
when,  two  steps  from  the  track,  although 
his  attention  was  diverted  by  a  switch  en- 
gine. He  said:  ''It  was  broad  daylight, 
and  when  within  5  feet  of  the  north  rail 
of  the  track  it  is  undisputed  that  the  plain- 
tiff could  see  250  feet  east  along  the  main 
track.  No  one  disputes  that  if  he  had  but 
looked  he  certainly  would  have  seen  the 
train.  It  is  evident,  therefore,  that  he  did 
not  look,  or,  if  he  did,  he  saw  the  train,  and 
carelessly  attempted  to  cross  in  froat  of  it; 
and  in  either  case  he  was  guilty  of  such 
negligence  as  to  preclude  a  recovery.  Brady 
v.  Toledo,  A.  A.  &  N,  M.  R.  Co.  81  Mich. 
616,  46  N.  W.  1110;  Pzolla  v.  Michigan  C. 
R.  Co.  64  Mich.  273,  20  N.  W.  71;  Gros- 
tick  V.  Detroit,  h,  &  N.  R.  Co.  90  Mich.  594, 
61  N.  W.  667.  If  the  plaintiff's  attention 
was  diverted  by  the  switch  engine,  as  he 
claims,  it  is  no  excuse  for  not  looking  for 
the  approach  of  a  train.  He  was  to  pass 
a  dangerous  point.  He  knew  there  was  dan- 
ger there.  He  was  bound  to  exercise  that 
degree  of  care  that  the  situation  and  sur- 
roundings demanded  of  a  prudent  and  care- 
ful person.  If  the  switch  engine  was  mak- 
ing a  noise  by  its  bell  and  by  letting  off 
steam,  it  at  least  was  not  an  obstruction  to 
his  view  to  the  east,  and  it  is  not  so  claimed. 
If  he  had  looked  eastward,  he  would  have 
seen  the  train  before  he  stepped  upon  the 
L.RA.1917C. 


track.  The  ringing  of  the  bell  and  the 
blowing  off  of  steam  from  the  switch  en- 
gine did  not  relieve  him  from  the  duty  of 
looking  in  the  other  direction.  One  look 
eastward,  and  one  less  step  taken,  and  he 
would  not  have  been  upon  the  track.  Upon 
any  theory  of  the  case,  it  was  the  duty  of 
the  court  to  direct  the  verdict  in  favor  of 
the  defendant." 

Again,  in  Houghton  v.  Chicago  &  G.  T. 
R.  Co.  99  Mich.  308,  68  N.  W.  314,  we  held: 
"A  traveler  is  never  justified  in  assuming 
that  he  can  surely  drive  a  certain  distance 
and  cross  a  railroad  track  before  a  train 
can  reach  the  crossing,  unless  it  be  shown 
that  he  has  had  an  uninterrupted  view  of 
the  track  for  so  great  a  distance  as  to 
justify  such  assumption."  It  will  be  no- 
ticed that  we  there  recognized  the  doctrine 
of  the  cases  upon  which  the  plaintiff  relies 
in  this  case,  but  held  it  not  applicable  to 
that  case. 

The  case  of  McGee  v.  Consolidated  Street 
R.  Co.  102  Mich.  107,  26  L.R.A.  300,  47  Am. 
St.  Rep.  507,  60  N.  W.  293,  written  by  Mr. 
Justice  Long,  related  to  an  electric  road. 
Plaintiff  testified  that  he  stopped  at  the 
curb,  looked  both  ways,  and  saw  the  car 
with  a  headlight  a  block  and  a  half  away 
to  the  south.  He  did  not  expect  a  car  from 
the  north  and  did  not  see  any.  He  did  not 
look  north  again,  and  was  struck.  Mr. 
Justice  Long  said:  *'We  see  no  more  rea- 
son for  applying  the  rule  that  one  must 
look  and  listen  before  crossing  the  tracks 
of  a  steam  railway  than  that  one  must 
look  and  listen  before  crossing  a  street 
car  track  upon  which  the  motive  power  is 
electricity  or  the  cable.  In  this  state  it  is 
well  settled  that  persons  passing  over  rail- 
road crossings  must  exercise  care.  They 
must  look  and  listen,  and,  under  certain 
circumstances,  must  stop,  before  attempt- 
ting  the  crossing.  Electric  street  car  cross- 
ings are  also  places  of  danger.  The  cars 
are  run  at  a  great  speed  on  this  street  in 
question.  The  city  ordinance  permits  it, 
and  the  rule  must  be  that  before  going 
upon  such  tracks  every  person  is  bound  to 
look  and  listen.  If  the  view  is  unobstruct- 
ed, and  the  pedestrian  takes  this  precau- 
tion, there  is  not  much  opportunity  for 
him  to  be  injured.  It  will  not  do  to  say 
that  he  has  discharged  his  responsibility 
in  case  of  an  accideut  by  looking  when  some 
feet  away,  for  he  may  miscalculate  the  dis- 
tance and  the  speed  of  the  car.  To  avoid 
danger  he  must  look  just  before  he  enters 
upon  the  track." 

Borschall  v.  Detroit  R.  Co.  115  Mich.  473, 
73  N.  W.  551,  was  a  case  where  the  plain- 
tiff crossed  one  track  safely,  to  be  struck 
by  a  car  going  in  an  opposite  direction. 
The  court  said,  Mr.  Justice  Long  writing 
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the  opinion:  '*We  think  the  court  was  cor- 
rect in  saying  that  the  plaintiff  was  guilty 
of  contributory  negligence.  There  can  be 
no  question  upon  this  record  but  that,  had 
he  looked  before  entering  upon  this  track, 
he  must  have  seen  the  car  approaching 
Elizabeth  street.  If  he  did  not  look,  he 
was  clearly  guilty  of  negligence,  for,  in  the 
absence  of  something  to  excuse  the  perform- 
ance of  that  duty,  it  was  incumbent  upon 
him,  before  attempting  to  cross,  to  take 
proper  means  of  ascertaining  whether  the 
way  was  clear.  Fritz  v.  Detroit  Citizens* 
Street  R.  Co.  105  Mich.  50,  62  N.  W.  1007. 
If  he  saw  the  car  coming,  and  then  at- 
tempted to  cross,  he  took  his  chances  of 
being  injured,  and  cannot  complain." 

In  Henderson  v.  Detroit  Citizens'  Street 
R.  Co.  116  Mich.  374,  74  N.  W.  627,  Mr. 
Justice  Montgomery  applied  this  rule  to  a 
boy  who  was  crossing  a  double  track:  "It 
is  evident  that  this  verdict  cannot  stand, 
but  the  more  doubtful  question  is  presented 
as  to  whether  the  first  request  of  defendant 
should  have  been  given.  In  my  opinion, 
upon  this  record  it  should  have  been.  See 
Ecliflf  V.  Wabash,  St.  L.  &  P.  R.  Co.  64 
Mich.  196,  31  N.  W.  180.  The  plaintiff 
himself  testified  that  this  boy  had  intelli- 
gence enough  to  appreciate  the  danger.  He 
placed  the  boy  on  the  stand,  and  he  so  testi- 
fied. The  evidence  clearly  shows  that  there 
was  nothing,  except  this  wagon  and  the 
ecurtrbound  ear,  to  obiBtruct  the  vision.  Wit- 
nesses for  the  plaintiff  state  that  if  the  boy 
had  looked  in  the  direction  of  the  car,  he 
could  have  seen  it.  It  was  but  common 
prudence  in  crossing  such  a  thoroughfare 
to  look  not  only  for  the  car,  but  for  any 
vehicle  which  might  be  coming.  Injury 
would  have  occurred  from  collision  with 
an  ordinary  wagon  just  as  surely  as  from 
running  into  this  car;  and  from  the  testi- 
mony of  the  lad  himself  he  had  intelligence 
enough  at  the  time  to  know  this.  Why, 
then,  should  it  be  left  for  the  jury  to  say 
that  he  had  not  ?" 

In  McCarthy  v.  Detroit  Citizens'  Street 
R.  Co.  120  Mich.  400,  79  K  W.  631,  Mr. 
Justice  Grant,  with  the  concurrence  of  all 
Bitting,  held:  "A  person  of  mature  years, 
familiar  with  the  situation  at  a  street  rail- 
way crossing,  who  went  behind  a  passing 
car  and  upon  a  parallel  track,  where  she 
was  struck  by  a  car  approaching  from  the 
opposite  direction,  was  guilty  of  contribu- 
tory negligence,  where  the  tracks  were  five 
feet  apart  and  there  was  no  obstacle  pre- 
venting her  from  seeing  the  car  which 
caused  the  injury,  had  she  looked  for  it 
after  the  first  car  had  passed."  In  that 
case  the  plaintiff  had  walked  about  15  feet 
without  looking. 

In  Davis  v.  Detroit  United  R.  Co.  162 
L.R.A.1917C. 


Mich.  240,  127  N.  W.  323,  we  affirmed  a 
verdict  for  defendant  by  direction,  Mr.  Jus- 
tice Blair  writing  the  opinion,  concurred  in 
by  his  associates.  The  case  was  much  like 
this.  The  plaintiff  did  look  when  near  the 
track. 

Plaintiff  testified: 

Q.  Now,  after  you  looked  and  had  the 
sleet  in  your  eyes,  you  advanced  a  step  and 
was  struck  by  the  car? 

A.  No,  sir;  I  had  looked  a  ways  before 
I  got  to  the  track,  and  then  started  to  go 
across,  or  I  started  on;  I  could  not  see; 
I  did  not  see  no  car;  I  started  on. 

Q.  The  reason  you  could  not  see  was  be- 
cause you  had  this  sudden  gust  and  sleet? 

A.  Yes,  sir. 

Q.  That  is  the  reason  you  could  not  see? 

A.  Yes,  sir.    .    .     . 

Q.  You  gave  up  a  car  coming  from  the 
west  when  you  were  farther  back? 

A.  I  was  looking;  I  could  not  see  towards 
the  west. 

Q.  You  could  not  see  because  your  eyes 
were  blinded? 

A.  Yes,  sir. 

Q.  Farther  back? 

A.  Yes,  sir. 

Q.  You  could  not  see  because  your  eyes 
were  blinded? 

A.  Yes,  sir.  I  started  on.  I  had  given 
up  the  other  car. 

The  court  said:  "If  plaintiff  coold  not 
see  because  of  the  sudden  gust  blowing  the 
sleet  in  her  eyes,  she  should  have  awaited 
the  cessation  of  the  gust,  and  it  was  negli- 
gence on  her  part  to  proceed  to  cross,  rely- 
ing upon  such  a  view."  The  defendant's 
counsel  contend  that  the  foregoing  rule 
should  not  apply  where  the  car  has  been 
seen  and  the  plaintiff  supposed  she  had 
time  to  cross  in  front  of  the  car  with  safety. 

In  Chauvin  v.  Detroit  United  R.  Co.  135 
Mich.  85,  97  N.  W.  160,  we  said  when  the 
plaintiff  had  looked  and  seen  the  cars,  that 
the  circumstances  were  such  as  to  make  it 
an  open  question  whether,  in  the  exercise 
of  common  prudence,  having  looked  just  be- 
fore entering  on  the  track,  he  might  rea- 
sonably have  thought  there  was  time  to 
drive  across  in  safety.  The  same  rule  was 
applied  to  a  pedestrian  in  McQuisten  v. 
Detroit  Citizehe'  Street  R.  Co.  147  Mich. 
67,  110  N.  W.  118,  where  the  plaintiff 
looked  immediately  before  entering  upon 
the  track.  The  case  was  a  close  one,  but 
we  declined  to  hold  that  it  should  have 
been  taken  from  the  jury.  It  was  distinct- 
ly put  upon  the  ground  that,  if  in  common 
prudence  he  had  reasonable  ground  for 
thinking  that  he  had  time  to  cross,  he  was 
not  negligent. 

Again,  Beck  v.  Ann  Arbor  R.   Co,   156 
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Mich.  252,  120  N.  W.  983,  was  anotiier  close 
case.  The  circumstances  were  peculiar,  and 
the  opportunity  of  looking  immediately  be- 
fore going  upon  the  track  was  absent  by 
reason  of  box  cars  on  an  intervening  track. 
The  plaintiff  was  alert  and  stopped  at  the 
last  opportunity,  a  short  distance  from  the 
track,  and  looked  and  listened.  He  heard 
no  train  and  saw  no  smoke,  and  a  majority 
of  the  court  thought  the  trial  court  did  not 
err  in  leaving  the  question  of  plaintiff's 
negligence  to  the  jury.  It  was  a  close  ques- 
tion, and  we  resolved  doubts  in  favor  of  a 
submission  of  the  question  to  the  jury.  We 
think  it  rightly  decided.  It  falls  short  of 
laying  down  a  rule  for  cases  such  as  that 
before  us  now. 

The  crucial  principle  in  this  class  of  cases 
is  that  one  who  neglects  to  look  for  a  car 
when  there  is  an  unobstructed  view,  just 
before  entering  upon  the  track,  and  is 
struck  by  a  car  before  he  can  walk  directly 
across,  is  guilty  of  a  neglect  of  duty  in  not 
assuring  or  reassuring  himself  that  there  is 
not  a  car  directly  upon  him,  of  which  situa- 
tion the  fact  that  he  is  struck  is  conclu- 
sive proof. 

We  have  never  held  that  one  may  safely 
rely  upon  his  belief  that  he  has  time  to 
cross,  or  that  he  may  prudently  take  a 
chance,  and  it  is  only  when,  after  satisfy- 
ing  himself   by   looking   and   ascertaining 


where  the  car  is,  he  mity  in  the  exercise  of 
common  prudence  reasonably  think  that 
he  can  proceed  with  safety  that  a  court  or 
jury  may  find  an  absence  of  negligence.  We 
have  held  this  to  be  the  rule  repeatedly, 
and  the  learned  circuit  judge  understood 
the  cases  and  applied  the  right  rule.  To 
say  that  there  is  no  negligence  where  one 
believes  he  can  cross  in  safety  would  send 
every  case  to  the  jury,  for  we  must  presume 
that  no  one  attempts  to  cross,  doubting  the 
safety  of  the  attempt.  But  many  are  care- 
less and  absent-minded,  and  the  question 
must  turn  on  the  reasonableness  of  the  at- 
tempt to  cross. 

The  duty  of  the  court  to  direct  a  verdict 
when  a  prima  facie  case  is  not  made  out, 
i.  e.,  when  all  the  evidence  with  proper 
inferences  therefrom  would  be  insufficient 
to  support  a  verdict,  is  clear.  A  very  full 
discussion  of  this  question  will  be  found  in 
a  note  to  the  case  of  People  v.  People's  Ins. 
Exch.  2  L.R.A.  340,  341,  where  many  cases 
from  this  and  many  other  states  are  cited. 

The  judgment  is  affirmed. 

MoAlvay  and  Brooke,  JJ.,  concurred. 
Moore  and  Blair,  JJ.,  concurred  in  the 
result. 

Petition  for  rehearing  denied  December 
29,  1911. 


Annotation — ^Attempting  to  cross  in  front  of  observed  street  car  as  con- 
tributory negligence* 


J.  Scope,  692, 

J  J.  In    general;    standard    of    care, 
693. 

III,  Necessity   for  continuing   or  re- 

peat £ngr  ohservatlon: 
a.  In  general,  694, 
h.  As  question  of  law: 

1,  Vehicles,  695, 

2,  Pedestrians,  697, 
O'  As  question  of  fact: 

1,  Vehicles,    699. 

2.  Pedestrians,  699, 

IV,  Effect  of  place  heing  crossing  or 

otherwise,   700. 
V,  Crossing  ahead  of  standing  car, 

701, 
VI.  Delay  on  trade,  70i, 
VII.  Emergencies,   703. 
VIII.  Reliance   upon   operator   of   car 
to  avoid  collision: 

a.  In  general,  703. 

b.  Meliance  on  compliance  with 

ordinances,      customs,      or 
rules  as  to  stops,  706. 

c.  Reliance  upon  operation   of 

oar    at  customary,    lawful, 
or  reasonable  speed,  707. 
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Vlll.'-^ontintieji. 

d.  Reliance  upon  right  of  ivay, 

711. 

e.  Invitation  to  cross,   713, 
IX.  Application: 

a.  In  general,   713. 
ib.  Question  for  jury: 

1,  Vehicles,    713. 

2.  Pedestrians,   717, 
c.  Question  of  law: 

1,  Vehicles,    718. 

2.  Pedestrians,   721, 

I,  Scope. 

This  note  is  confined  strictly  to  cases 
in  which  the  car  was  observed  by  the  in- 
jured party,  and  does  not  include  the 
general  question  of  the  duty  to  look  for 
street  cars,  or  to  stop,  look,  and  listen, 
except  as  that  question  arises  as  to  the 
duty  to  continue  to  observe  a  car  after 
it  has  once  been  seen.  The  note  is  con- 
fined to  members  of  the  public  and  does 
not  include  cases  where  the  person  in- 
jured had  alighted  from  or  was  about  to 
board  the  car  and  therefore  may  have 
had  the  status  of  a  passenger. 
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Nor  are  cases  included  which  turn  up- 
on the  question  of  whether  the  negli- 
gence of  a  driver  may  be  imputed  to  a 
passenger.  (Upon  that  question,  see  | 
notes  in  8  L.R.A.(N.S.)  597  and  L.R.A. 
1915 A,  761.) 

Cases  which  turn  upon  the  question 
of  whether  children,  because  of  their 
tender  years,  are  chargeable  with  con- 
tributory negligence  are  covered  in  sep- 
arate notes  and  are  therefore  not  in- 
cluded herein.  For  the  general  question 
of  contributory  negligence  of  children, 
see  the  note  to  Jacobs  v.  Koehler  Sport- 
ing Goods  Co.  L.R.A.  — y  — .  And  spe- 
cifically as  to  their  contributory  neg- 
ligence in  crossing  street  car  tracks, 
see  note  to  Bothwell  v.  Boston  Elev.  R. 
Co.  L.R.A.  — ,  — ,.  supplementing  Holian 
V.  Boston  Elev.  R.  Co.  11  L.R.A.(N.S.) 
166. 

And  as  to  the  liability  of  a  street  rail- 
way company  for  injuries  caused  by  col- 
lision with  fire  apparatus,  see  Dole  v. 
New  Orleans  R.  &  Light  Co.  19  L.R.A. 
(N.S.)  623,  and  note. 

I/.  In  general;  ^tand^rd  of  care. 

It  is  well  recognized  that  attempting 
to  cross  in  front  of  a  street  car  which 
is  seen  approaching  will  not  of  itself 
constitute  contributory  negligence,'  as 
such  a  rule  would  in  many  eases  prevent 
crossii^  a  street  railway  at  all.  All 
that  is  required  is  that,  in  view  of  ail  the 
circumstances,  a  person  about  to  cross 
ahead  of  an  observed  car  shall  exercise 
reasonable  care.  Birmingham  R.  Light 
&  P.  Co.  V.  McLain  (1909)  162  Ala.  656, 
50  So.  149;  Campbell  v.  Los  Angeles 
Traction  Co.  (1902)  137  OtL  565,  70  Pac. 
624;  Smith  v.  Chicago  City  R.  Co.  (1903) 
107  BL  App.  177;  Chicago  City  R.  Co. 
V.  Sandusky  (1902)  198  DL  400,  64  N.  E. 
990,  af&rming  (1901)  99  111.  App.  164; 
Chicago  City  R.  Co.  v.  Wall  (1901)  93 
m.  App.  411;  Fisher  v.  Chicago  City  R. 
Co.  (1904)  114  Dl.  App.  217;  Schaedel  v. 
Chicago  R.  Co.  (1913)  182  DL  App.  70; 
Chambers  v.  Chicago  City  R.  Co.  (1914) 
189  HL  App.  63;  Adams  v.  Union  Elec- 
tric Co.  (1908)  188  Iowa,  487,  116  N.  W. 
332;  McQuisten  v.  Detroit  Citizens' 
Street  R.  Co.  (1907)  147  Mich.  67,  110 
N.  W.  118;  O'Brien  v.  St.  Paul  City  R. 
Co.  (1906)  98  Minn.  205, 108  N.  W.  805, 
20  Am.  Neg.  Rep.  586;  Bauer  v.  North 
Jersey  Street  R.  Co.  (1907)  74  N.  J.  L. 
624,  65  Atl.  1037 ;  Blake  v.  Rhode  Island 
Co.  (1911)  32  R.  I.  213,  78  Atl.  834; 
Ann.  Cas.  1912D,  852;  Norfolk  &  P. 
Traction  Co.  v.  Forrest  (1909)  109  Va. 
658,  64  S.  E.  1034. 

Thus,  in  Clark  v.  Bennett  (1899)  123 
L.R.A.1917C. 


Oal.  275,  55  Pac.  908,  5  Am.  Neg.  Rep. 
299,  the  court  said:  "It  cannot  be  said 
that  a  person  is  guilty  of  contributory 
negligence  merely  because  he  attempts 
to  cross  a  street  railway  when  a  car  is 
approaching.  If  that  were  so,  he  could 
never  attempt  to  cross  such  a  track'  in 
the  crowded  parts  of  a  city,  where  there 
is  practically  always  an  approaching  car; 
and  in  such  case,  as  street  cars  go  at  a 
comparatively  slow  rate  of  spfeed  and 
are  quickly  stopped,  the  question  of  neg- 
ligence would  depend  upon  the  proximity 
or  remoteness  of  the  car,  and  upon  all 
the  other  circumstances  surrounding 
the  occurrence.  In  such  a  situation  the 
traveler  cannot  be  held  to  exercise  the 
very  highest  prudence  and  judgment;  it 
is  sufficient  if  he  exercises  that  degree 
of  care  and  prudence  and  good  sense 
which  men  who  possess  those  qualities 
in  an  ordinary  or  average  degree  exer- 
cise." It  is  a  universally  recognized 
rule  both  of  law  and  of  reason,  that  a 
pedestrian  may  not  undertake  to  cross  a 
track  in  front  of  a  visibly  approaching 
car  running  under  normal  conditions 
without  leaving  himself  sufficient  time  to 
clear  the  track  before  the  arrival  of  the 
car,  but  it  is  equally  true  that  he  is  not 
prohibited,  either  by  law  or  reason, 
from  doing  so  merely  because  a  car  is 
approaching  at  some  distance,  although 
plainly  in  sight;  and  between  these  two 
extremes  there  must  be  a  zone  of  reason- 
able safety  within  which  a  pedestrian 
may  undertake  to  cross  a  street,  although 
a  car  is  approaching,  without  its  being 
apparent  that  he  has  violated  any  rule 
either  of  law  or  of  common  sense;  and 
under  such  circumstances  the  propriety 
of  his  determination  to  cross  the  street, 
the  reasonableness  of  his  conclusion,  or 
the  lack  of  it,  must  be  submitted  to  and 
passed  upon  by  the  jury.  Connor  v. 
Pittsburg  B.  Co.  (1912)  50  Pa.  Super. 
Ct.  629. 

Whether  it  is  prudent  for  a  pedestrian 
to  cross  tracks  in  front  of  a  rapidly  ap- 
proaching street  car  depends  upon  the 
distance  the  car  has  to  go,  the  distance 
he  has  to  go,  the  apparent  speed  of  the 
car,  and  other  circumstances.  Schaedel 
V.  Chicago  R.  Co.  (1913)  182  HL  App. 
70. 

So,  in  Marple  v.  Topeka  R.  Co.  (1911) 
85  Kan.  699, 118  Pac.  690,  the  court  says 
that  the  fact  that  a  pedestrian  saw  a  car 
would  not,  as  matter  of  law,  preclude 
him  from  crossing,  provided  it  was  so 
far  away,  and  its  apparent  speed  was 
such,  that  a  person  of  reasonable  pru- 
dence would  have  proceeded  as  he  did. 

Ordinary  care  does  not  require  a  driv- 
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er  to  constantly  look  both  ways  when 
approaching  tracks  along  a  street  cross- 
ing, but  it  is  sufficient  if  before  he  at- 
tempts to  cross  he  satisfies  himself  that 
in  the  usual  course  of  things  he  can  cross 
in  safety;  that  is,  considering  the  dis- 
tance from  him  of  an  approaching  car, 
his  own  rate  of  travel,  and  the  lawful 
rate  of  travel  allowed  the  car.  Criss  v. 
United  R.  Co.  (1914)  183  Mo.  App.  392, 
166  S.  W.  834. 

And,  while  ordinarily  a  person  in  a 
vehicle  is  negligent  in  attempting  to 
cross  a  street  railway  track  a  short 
distance  in  front  of  an  approaching  car, 
yet,  if  there  are  so  many  cars  that  he 
would  have  to  wait  a  long  time  for  any 
passage  at  all,  he  should  not  be  held  to 
the  same  degree  of  care  as  in  a  locality 
where  cars  pass  only  at  intervals.  Kelly 
V.  Brooklyn  Heights  R.  Co.  (1895)  12 
Misc.  668,  33  N.  Y.  Supp.  861. 

In  an  action  for  an  injury  to  the  driv- 
er of  a  cab  which  was  struck  while  cross- 
ing a  street  car  track,  it  was  not  error 
to  refuse  to  charge:  "If  this  plaintiff 
took  a  doubtful  chance  of  being  able  to 
get  across  the  front  of  this  car  it  would 
be  n^ligence  which  would  defeat  his 
right  to  recovery;"  as,  to  entitle  the 
driver  to  proceed  on  his  way  across  the* 
tracks,  he  was  not  bound  to  wait  for  con- 
ditions that  excluded  all  doubts  of 
safety,  but  was  privileged  to  take  such 
a  chance  as  a  person  of  ordinary  care 
and  prudence  in  the  exercise  thereof 
would  have  taken  under  the  circum- 
stances. Doherty  v.  Metropolitan  Street 
R.  Co.  (1904)  91  N.  Y.  Supp.  19. 

III.  Necessity  for  continuing  or  repeat* 
ing  ohservation. 

a.  tn  general. 

As  to  the  duty  of  a  driver  who  has 
traveled  some  distance  parallel  with  a 
track  after  looking  for  a  car  to  look 
again  before  crossing,  see  note  to  Tog- 
nazzi  v.  Milford  &  U.  Street  R.  Co.  21 
L.R.A.(N.S.)  309. 

Some  cases  recognize  the  difficulty  of 
estimating  the  speed  and  distance  of  a 
car  under  certain  circumstances  and  the 
fact  that  a  miscalculation  is  made  is  not 
necessarily  indicative  of  negligence. 

Thus,  in  McDivitt  v.  Des  Moines  City 
R.  Co.  (1908)  141  Iowa,  689,  118  N.  W. 
459,  the  court  said:  "Whether  it  be 
negligence  as  a  matter  of  fact  or  law 
must  depend  upon  the  circumstances  of 
the  given  case.  One  of  the  important 
circumstances  is  the  distance  of  the  on- 
coming car,  and  another  is  its  speed. 

The  distance  can  always  be  estimated 
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with  sufficient  accuracy  for  the  pui^ses 
of  prudence.  -  The  speed,  however,  may 
be  deceptive.  A  pedestrian  would 
doubtless  be  charged  with  knowledge  of 
the  speed  permitted  by  ordinance.  One 
might  see  an  oncoming  car  so  far  aw^ay 
that  he  might  prudently  believe  that  he 
could  safely  cross  the  track,  and  yet  the 
speed  of  the  car  might  be  so  excessive  as 
to  overtake  him  before  he  had  cleared  to 
a  place  of  safety." 

It  is  very  difficult,  if  not  impossible, 
to  judge  the  speed  of  an  approaching  car 
in  the  dark,  when  the  only  thing  visible 
is  the  headlight.  Bodin  v.  Duluth  Street 
R.  Co.  (1912)  117  Minn.  513,  136  N.  W. 
302. 

So,  where  one  driving  along  a  street 
car  track  at  night  turned  to  cross  to 
the  other  side  of  the  street,  after  seeing 
the  lights  of  an  approaching  car  and  hav- 
ing  misjudged  the  distance  as  well  as  the 
velocity  of  the  car,  the  circumstances  be- 
ing such  that  he  might  easily  have  been 
misled  as  to  them,  and  the  car  was  mov- 
ing with  unnecessary  and  reckless  speed, 
the  question  of  contributory  negligence 
is  for  the  jury.  Metropolitan  Street  R. 
Co.  V.  Slayman  (1902)  64  Kan.  722,  68 
Pac.  628,  11  Am.  Neg.  Rep.  390. 

The  question  of  contributory  negli- 
gence was  for  the  jury  where  one  driving 
along  a  street  started  to  turn  across 
street  car  tracks  to  reach  the  other  side 
when  a  car  was  225  feet  distant,  and,  be- 
cause of  its  distance  and  of  his  posi- 
tion nearly  in  front  of  it,  miscalculated 
its  speed  until  his  horse  was  on  the  track, 
when  he  attempted  to  turn  aside.  In- 
dianapolis Street  R.  Co.  v.  Bolin  (1906) 
39  Ind.  App.  169,  78  N.  E.  210. 

Contributory  negligence  was  for  the 
jury  where  a  bicycle  rider  was  slowly 
riding  at  a  street  intersection  when  first 
in  a  position  to  see  a  car  and  his  angle 
of  vision  was  such  that  he  might  well 
have  been  deceived  as  to  its  speed. 
Dewey  v.  Chicago  R.  Co.  (1912)  174  HL 
App.  283. 

In  Murray  v.  St.  Louis  Transit  Co. 
(1904)  108  Mo.  App.  501,  83  S.  W.  995, 
it  was  held  to  be  for  the  jury  to  de- 
termine whether  the  driver  of  a  vehicle 
was  guilty  of  contributory  negligence  in 
underestimating  the  speed  of  a  ear  which 
he  saw  approaching  half  a  block  away. 

In  Heintz  v.  St.  Louis  Transit  Co. 
(1906)  115  Mo.  App.  667,  92  S.  W.  353, 
it  was  held  that  if  one  about  to  cross  a 
street  car  track  looks  and  sees  a  ear  ap- 
proaching, but  underestimates  its  dis- 
tance and  speed  and  proceeds  to  cross, 
believing  he  has  time,  the  question  of 
contributory  n^ligence  is  for  the  jury. 
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In  Glasco  v.  Jersey  City  H.  &  P. 
Street  R.  Co.  (1911)  81  N.  J.  L.  469,  79 
Atl.  368,  reversing  (1908)  76  N.  J.  L. 
185,  68  Atl.  1074,  where  a  pedestrian 
started  across  a  street  car  track,  not  at 
a  street  crossing  where  the  cars  usually 
stop,  when  she  saw  a  car  coming  rapidly 
150  feet  away,  it  was  a  question  of  fact 
for  the  jury  whether,  in  the  exercise  of 
reasonable  prudence,  she  should  have 
apprehended  that  the  car  was  approach- 
ing her  at  so  high  a  rate  of  speed  that  it 
would  reach  her  before  she  could  cross. 

And  while  the  testimony  of  a  woman 
seventy-eight  years  of  age,  that  when  she 
started  to  cross  a  street  diagonally  at  a 
street  intersection  she  saw  a  car  ap- 
proaching about  a  block  away,  that  when 
between  the  tracks  she  looked  again  and 
saw  it  about  half  a  block  away,  and  that 
just  as  she  had  crossed  the  tracks  she 
was  struck  by  some  projection  from  the 
side  of  the  car,  is  some  evidence  that  she 
misjudged  the  distance  of  the  car,  it  does 
not  preclude  the  jury  from  holding  that 
she  exercised  that  reasonable  degree  of 
care  which  the  situation,  as  it  appeared 
to  her,  demanded.  Mauer  v.  Brooklyn 
Heights  R.  Co.  (1903)  87  App.  Div.  119 
84  N.  Y.  Supp.  76. 

But  in  Adams  v.  Boston  Elev.  R.  Co. 
(1914)  219  Masfl.  515,  107  N.  E.  360,  it 
was  held  that  the  mere  fact  that  one 
crossing  a  street  car  track  thought  she 
had  time  to  cross  does  not  necessarily 
require  submission  of  the  question  of 
contributory  negligence  to  the  jury,  as 
the  real  question  is  what  a  reasonably 
prudent  and  cautious  person,  exercising 
his  faculties  for  his  protection,  would 
have  done  under  the  circumstances. 

So  a  driver,  who  saw  a  car  approach- 
ing and  attempted  to  drive  in  front  of 
it,  miscalculating  the  distance  so  that 
the  car  struck  the  front  wheels  of  his 
wagon,  was  guilty  of  contributory  negli- 
gence. Tyson  v.  Union  Traction  Co. 
(1901)  199  Pa.  264,  48  Atl.  1078. 

Ordinarily,  as  is  held  in  Manos  v.  De- 
troit United  R.  Co.  ante,  689,  one  who  is 
about  to  cross  a  street  ahead  of  a  street 
car  which  he  sees  approaching  is  not 
justified  in  crossing  in  reliance  upon  his 
first  impression  of  safety,  but  is  required 
to  make  further  observations  as  he  pro- 
ceeds. 

Thus,  the  duty  of  a  driver  is  not  per- 
formed by  looking  for  street  cars  when 
he  first  enters  a  street,  but  continues 
until  the  track  is  reached.  Hicks  v. 
Philadelphia  Rapid  Transit  Co.  (1913) 
53  Pa.  Super.  Ct.  174. 

And  although  one  who  is  about  to 
drive  across  a  street  upon  which  is  a  rail- 
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way  track,  and  sees  a  car  at  a  consider- 
able distance,  has  a  right  to  indulge  in 
the  presumption  that  the  motorman  will 
not  run  the  car  at  a  negligently  high 
rate  of  speed,  and  that  he  will  sound  the 
bell  as  the  car  nears  the  crossing  and  re- 
duce its  speed  to  avoid  a  collision,  he  is 
not  absolved  from  the  performance  of 
his  duty  to  observe  the  advancing  car. 
Cole    V.    Metropolitan    Street    R.    Co. 

(1906)  121  Mo.  App.  605,  97  S.  W.  555. 
In  Westover  v.  Grand  Rapids  R.  Co. 

(1914)  180  Mich.  373,  147  N.  W.  630,  it 
is  held  that  it  is  the  duty  of  a  driver 
who,  upon  approaching  a  street  railway, 
sees  a  car  at  a  distance  which  he  con- 
siders sufficient  to  enable  him  to  cross 
in  safety,  to  continue  his  observation 
sufficiently  after  first  seeing  the  car  to 
enable  him  to  verify  the  correctness  of 
his  decision,  or  to  reverse  it  if  necessary 
to  avoid  the  collision. 

And  in  Margulies  v.  Interurban  Street 
R.  Co.  (1906)  116  App.  Div.  157,  101 
N.  T.  Supp.  499,  it  is  held  that  an  in- 
struction, to  the  effect  that  if  the  jury 
found  that  when  plaintiff  started  to. cross 
the  street  the  car  was  at  such  a  distance 
as  to  warrant  the  assumption  of  safety 
in  attempting  to  cross  it  was  immaterial 
whether  plaintiff  looked  or  did  not  look 
to  observe  the  approaching  car,  was 
erroneous,  as  it  enabled  the  jury  to 
ignore  every  circumstance  that  super- 
vened between  the  time  at  which  the 
plaintiff  observed  the  ear  until  he  was 
struck,  if  they  should  find  that  at  the 
time  of  his  looking  the  ear  was  at  a  suf- 
ficient distance  to  enable  him  to  cross  in 
safety. 

5.  As  question  of  law» 

1.  Vehtetes. 

Following  the  general  rules  above 
stated,  it  has  been  held  that  failure  of 
one  driving  or  operating  a  vehicle  to 
make  further  observation  of  an  ap- 
proaching car  constituted  contributory 
negligence  under  the  following  circum- 
stances : 

— where  one  driving  along  a  track,  and 
knowing  that  a  car  was  approaching  a 
short  distance  behind,  turned  across 
without  looking  at  the  car  as  he  did  so. 
Smith  V.  Connecticut  R.  &  Lighting  Co. 

(1907)  80  Conn.  268,  17  L.R.A.(N.S.) 
707,  67  Atl.  888; 

— where  one  drove  across  closely  in 
front  of  a  car,  after  seeing  that  its  speed 
had  been  slackened  or  that  it  had  been 
stopped,  without  again  looking.  West 
Chicago  Street  R.  Co.  v.  Boeker  (1897) 
70  HL  App.  67, 13  Am.  Neg.  Rep.  532  j 


696 


ANNO.— CBOSSING  IN  FRONT  OF  OBSERVED  STREET  CAR. 


— where  one  driving  a  heavy  wagon  at 
about  3  miles  an  hour  saw  a  car  ap- 
proaching 275  feet  away  and  made  no 
effort  to  stop  his  team  or  hurry,  but  con- 
tinued across  without  again  looking. 
Lee  V.  Chicago  City  R.  Co.  (1906)  127 
HL  App.  510; 

— where  a  driver,  after  seeing  a  car 
approaching  from  behind,  drove  for  a 
distance  of  95  feet  and  then  turned 
across  without  again  looking.  South 
Covington  &  C.  Street  R.  Co.  v.  Enslen 
(1897)  18  Ky.  L.  Rep.  921,  38  S.  W.  850, 
1  Am.  Neg.  Rep.  258 ; 

— where  the  driver  of  a  milk  wagon, 
after  seeing  a  car  approaching  from  the 
rear  at  quite  a  distance,  drove  on  and 
turned  across  the  track  without  again 
looking,  though  the  car  was  but  50  or  60 
feet  away.  Davis  v.  Bangor  R.  &  E. 
Light  Co.  (1916)  —  Me.  — ,  99  Atl.  369; 

— where  a  driver  of  an  automobile, 
when  coming  out  of  a  garage,  saw  an 
electric  car  300  feet  away  and,  although 
knowing  nothing  of  its  speed,  drove  on 
the  track  without  again  looking.  Mars- 
ton  V.  Shreveport  Traction  Co.  (1916) 
140Ija. —,72  80.794; 

— where  a  woman  driving  an  electric 
coup6,  after  stopping  at  a  street  inter- 
section, and  seeing  a  car  200  or  300  feet 
away,  proceeded  across  for  a  distance  of 
about  81  feet  without  again  looking. 
Stevenson  v.  Detroit  United  R.  Co. 
(1911)  167  Mich.  45, 132  N.  W.  451; 

— where  the  driver  of  a  heavy  coal 
wagon,  upon  reaching  a  street  and  seeing 
a  car  450  feet  distant,  proceeded  to  cross, 
taking  no  further  notice  of  the  car,  be- 
cause he  did  not  think  it  would  travel  as 
fast  as  it  did,  or  that  the  motorman, 
whose  vision  was  unobstructed,  would 
run  into  the  wagon.  Cole  v.  Metro- 
politan Street  R.  Co.  (1906)  121  Mo. 
App.  606,  97  S.  W.  555; 

— where  a  driver  upon  reaching  a 
street  made  only  a  very  cursory  examina- 
tion for  cars,  and,  noticing  one  about  a 
block  distant,  drove  on  without  again 
looking,  when,  had  he  looked  with  any 
degree  of  attention,  he  could  have  seen 
that  it  was  coming  at  a  high  rate  of 
speed,  and  had  he  looked  before  enter- 
ing the  sphere  of  danger,  he  would  have 
known  that  it  was  highly  dangerous  to 
attempt  to  cross.  Grout  v.  Central  Elec- 
tric R.  Co.  (1907)  125  Mo.  App.  552, 102 
S.  W.  1026; 

— where  a  driver,  after  seeing  a  cable 

ear  in  the  same  block,  approaching  at  the 

rate  of  10  miles  an   hour,    deliberately 

drove  across  the  track   without   looking 

again  or  hurrying.    Rohe  v.  Third  Ave. 
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R.  Co.  (1895)  10  Misc.  740,  31  N.  Y. 
Supp.  797; 

— where  a  driver,  approaching  a  street 
car  track  at  the  rate  of  7  or  8  miles  an 
hour,  saw  a  car  approaching  150  or  200 
feet  away  at  the  rate  of  twelve  miles  an 
hour  and,  thinking  he  could  pass  before 
it,  drove  on  without  slackening  his  speed 
or  looking  again.  Reilly  v.  Metropolitan 
Street  R.  Co.  (1899)  30  Misc.  110,  61 
N.  Y.  Supp.  785; 

— where  the  driver  of  a  wagon,  when  4 
feet  from  the  near  track,  saw  a  car  ap- 
proaching rapidly  a  very  short  block 
away,  and  attempted  to  cross  without 
paying  further  attention  to  it.  Steinman 
V.  Interurban  Street  R.  Co.  (1903)  84 
N.  Y.  Supp.  231; 

— where  one,  when  about  to  turn 
across  a  car  track  after  driving  parallel 
with  it,  saw  a  north-bound  car  approach- 
ing, 175  or  200  feet  away,  and  when  his 
horse  was  upon  the  track  saw  a  south- 
bound car  too  near  for  him  to  cross  and 
waited  for  it  to  pass,  without  again  look- 
ing for  the  north-bound  car,  where  had 
he  done  so  he  could  have  avoided  the  col- 
lision by  turning  his  horse  on  the  track. 
Carvanio  v.  Union  R.  Co.  (1903)  84  N.  Y. 
Supp.  246; 

— where  the  evidence  of  plaintiff 
showed  that  when  his  team  was  40  feet 
from  the  track  he  saw  a  car  approach- 
ing rapidly  less  than  one  block  distant 
and  proceeded  without  again  looking  at 
the  car,  and  other  testimony  showed  that 
his  horses  were  but  8  or  10  feet  ahead 
of  the  car  when  they  started  across  the 
track.  Levy  v.  Metropolitan  Street  R. 
Co.  (1904)  86  N.  Y.  Supp.  102; 

— where  one,  upon  reaching  a  street, 
saw  a  car  approaching  a  block  away  and 
drove  on  without  again  looking  for  it, 
and  the  general  effect  of  the  testimony  of 
other  witnesses  was  that,  knowing  the 
car  was  coming,  he  drove  heedlessly  in 
front  of  it  without  taking  any  pains  to 
avoid  a  collision.  Monahan  v.  Inter- 
urban Street  R.  Co.  (1904)  87  N.  Y. 
Supp.  537; 

— where  one,  when  his  horse's  head 
was  at  the  curb  line,  saw  a  car  approach- 
ing rapidly  on  the  far  track  and  proceed- 
ed at  the  same  rate  of  speed  without  pay- 
ing further  attention  to  it.  Bernstein  v. 
New  York  City  R.  Co.  (1905)  92  N.  Y. 
Supp.  228 ; 

— where  one  riding  a  bicycle,  upon 
reaching  a  street,  saw  a  car  approaching 
about  half  a  block  away  on  the  far  track, 
and,  after  slowing  up  to  let  a  car  on  the 
near  track  pass,  cut  across  behind  it  as 
fast  as  she  could  ride,  without  looking 
again   for   the   other   car.    Furlong   v. 


ANNO.— CROSSING  IN  FRONT  OF  OBSERVED  STREET  CAR. 


697 


Metropolitan  Street  R.  Co.  (1905)  103 
App.  Div.  215,  92  N.  Y.  Supp.  1008; 

— where  one  driving  a  truck  along  a 
street  saw  a  car  approaching  from  the 
rear  200  feet  away  and,  after  driving 
some  distance,  turned  across,  so  that  the 
truck  was  struck  when  about  three 
quarters  over  the  track.  Kiley  v.  New 
York  City  R.  Co.  (1906)  49  Misc.  254,  97 
N.  Y.  Supp.  375; 

— where  one  riding  in  a  carriage  saw 
a  car  approaching  a  block  away  and  per- 
mitted his  servant,  who  was  driving,  to 
start  across  the  track,  after  waiting  for 
a  car  to  pass  from  the  opposite  direc- 
tion. MacGuire  v.  New  York  City  R.  Co. 
(1907)  52  Misc.  591,  102  N.  Y.  Supp. 
749; 

— where  one,  as  her  horse  entered  a 
street,  saw  a  ear  approaching  one  block 
away  and  continued  over  the  tracks 
without  again  looking  for  it.  Woodward 
V.  New  York  R.  Co.  (1914)  164  App. 
Div.  658,  149  N.  Y.  Supp.  1003; 

— where  a  driver  saw  a  car  approach- 
ing rapidly  in  the  middle  of  the  next 
block  and,  after  holding  up  his  hand> 
turned  across  the  track  without  again 
looking.  Estate  of  Frederick  Buse  v. 
Linch  (1915)  154  N.  Y,  Supp.  223; 

— where  a  driver  waited  for  a  car  to 
pass  on  a  near  track  after  seeing  another 
car  approaching  some  distance  away  on 
the  far  track  and,  after  the  first  car 
passed,  proceeded  across  without  again 
looking.  Meser  v.  Union  Traction  Co. 
(1903)  205  Pa.  481,  55  AtL  15; 

— where  one  reaching  the  house  line 
of  a  street  saw  a  car  approaching  300  or 
400  feet  away,  and  when  his  horses'  front 
feet  were  on  the  crosswalk  15  feet  from 
the  track,  again  looked  and  saw  the  car 
250  feet  away,  noticed  that  it  was  ap- 
proaching very  rapidly,  but  did  not  look 
again,  and  drove  on  at  a  walk.  Ervay  v. 
Waverly,  S.  &  A.  Traction  Co.  (1913) 
240  Pa.  440,  87  Atl.  707; 

— ^where  one  driving  a  team  along  an 
eleetric  railroad  track  at  night  knew 
from  the  reflection  of  the  headlight  upon 
the  rails  that  a  ear  was  approaching, 
when  he  was  50  yards  from  .the  point 
where  he  would  have  to  cross  to  enter 
his  own  yard,  and  drove  to  the  point 
where  he  turned  and  looked  at  the  car 
when  he  had  33i  feet  to  drive  before 
reaching  a  place  of  safety,  and  continued 
at  a  slow  walk,  without  looking  at  the 
car  immediately  before  going  upon  the 
track.  Clift  v.  Philadelphia  &  W.  C. 
Traction  Co.  (1913)  52  Pa.  Super.  Ct. 
502; 

— where  one  who  was  driving  along  a 
track  saw  a  car  approaching  from  behind 
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50  or  60  yards  away,  and  then  turned 
across  the  track  without  making  further 
observation.  Coats  v.  Seattle  Electric 
Co.  (1905)  39  Wash.  386,  81  Pac.  830; 

— where  a  driver  of  an  express  wagon, 
upon  reaching  a  street,  saw  a  car  ap- 
proaching a  block  away,  but  did  not  in- 
crease his  speed  to  avoid  a  collision  or 
pay  any  more  attention  to  the  car. 
Davis  V.  Coeur  d'Alene  &  S.  R.  Co. 
(1907)  47  Wash.  301,  91  Pac.  839; 

— where  a  driver  upon  reaching  a 
street  saw  a  car  at  a  considerable  dis- 
tance, and  when  well  into  the  street 
looked  again  and  saw  it  at  a  distance 
which  he  erroneously  estimated  would 
enable  him  to  cross  in  safety,  but  did  not 
look  again  to  verify  his  estimate  until 
his  horse  was  upon  the  track.  Johnson 
V.  Washington  Water  Power  Co.  (1913) 
73  Wash.  616,  132  Pac.  392; 

— where  one  driving  along  a  street 
made  two  observations  of  an  approach- 
ing car,  one  when  it  was  a  block  and  a 
half  away  and  another  when  it  was  300 
or  400  feet  distant  and,  although  realiz- 
ing that  it  was  running  rapidly,  suddenly 
turned  across  the  track  without  looking 
just  before  doing  so.  Fowler  v.  Seattle 
(1916)  90  Waflh.  375,  156  Pac.  2. 

2,  Pedestrians. 

And  pedestrians  have  been  held  guilty 
of  contributory  negligence  in  failing  to 
make  further  observations  of  an  ap- 
proaching car  under  the  following 
circumstances : 

— where  one  saw  a  car  and,  thinking 
she  had  time  to  cross,  did  not  again  look, 
but  relied  on  the  gong  to  warn  her  of 
danger.  Ft.  Smith  Light  &  Traction  Co. 
V.  Barnes  (1906)  80  Ark.  169,  96  S.  W. 
976; 

— where  one  ran  across  a  track  after 
seeing,  from  a  point  25  or  35  feet  from 
the  track,  a  car  approaching  150  feet 
away,  without  again  looking,  and  with 
his  head  down  because  of  rain.  Denver 
City  Tramway  Co.  v.  Gustafson  (1912) 
21  Oolo.  App.  478,  121  Pac.  1015 ; 

— where  pedestrians,  after  seeing  a 
car  approaching  at  a  considerable  dis- 
tance, and  waiting  for  an  intervening 
car  to  pass  in  the  opposite  direction, 
started  across  without  paying  any  more 
attention  to  the  approaching  car.  Von 
Holland  v.  Chicasro  City  R.  Co.  (1909) 
148  HL  App.  320 ;  Binder  v.  Chicago  City 
R.  Co.  (1912)  175  HL  App.  503; 

— where  a  man  sixty  years  of  age, 
walking  slowly  with  a  crutch,  looked  up 
the  street  when  he  was  about  to  leave 
the  sidewalk  and  saw  a  lighted  car  a  con- 
siderable distance  away  and,  thinking  he 
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had  time  to  cross,  attempted  to  do  so 
without  again  looking  or  paying  any  at- 
tention to  the  car.  Callaghan  v. 
Boston  Elev.  R.  Co.  (1909)  200  Mass. 
460,  86N.  E.  767; 

— where  plaintiff,  for  the  purpose  of 
reaching  a  platform  between  the  car 
tracks,  instead  of  crossing  the  track  on 
the  crosswalk  and  walking  to  the  plat- 
form between  the  tracks,  turned  his  back 
on  a  car  which  he  saw  approaching  200 
feet  away  and  walked  forward  30  feet 
and  then  turned  diagonally  across  the 
track  without  again  looking.  Smith  v. 
Boston  Elev.  R.  Co.  (1909)  202  Mass. 
489,  88  N.  E.  1093; 

— where  a  woman  about  to  cross  a 
street  to  take  an  inbound  car  saw  an  out- 
bound car  approaching  150  feet  distant, 
on  a  street  where  she  knew  the  cars  were 
in  the  habit  of  proceeding  at  a  very 
rapid  rate,  but  proceeded  in  a  diagonal 
direction  to  cross  the  outbound  track 
partly  toward  the  oncoming  car,  ap- 
parently without  taking  any  further  pre- 
cautions for  her  safety.  Adams  v.  Bos- 
ton Elev.  R.  Co.  (1914)  219  Mass.  515, 
107  N.  E.  360; 

— where  a  pedestrian  who,  seeing  a 
car  185  feet  away  approaching  in  the 
nighttime,  when  he  was  17  feet  from  the 
first  rail,  proceeded  without  again  look- 
ing. Metz  V.  St.  Paul  City  R.  Co.  (1902) 
88  Minn.  48,  92  N.  W.  502; 

— where  one,  while  at  the  curb,  saw  a 
car  250  feet  away,  and  another  one  ap- 
proaching from  the  opposite  direction, 
but  proceeded  to  the  rear  track,  when  he 
saw  the  former  car  150  or  160  feet  away, 
and,  after  waiting  for  the  car  to  pass  on 
the  near  track,  started  across  behind  it 
without  looking  again,  except  at  a  point 
where  his  view  was  obstructed  by  the 
other  car.  O'Brien  v.  St.  Paul  City  R. 
Co.  (1906)  98  Minn.  205,  108  N.  W.  805, 
20  Am.  Neg.  Rep.  586 ; 

— where  a  pedestrian  saw  a  car  ap- 
proaching at  the  rate  of  5  or  6  miles  an 
hour,  50  feet  distant,  and  proceeded 
across  a  distance  of  15  or  20  feet,  with- 
out again  looking.  Lofsten  v.  Brooklyn 
Heights  R.  Co.  (1906)  184  N.  Y.  148,  76 
N.  E.  1035,  reversing  (1904)  97  App. 
Div.  395,  89  N.  Y.  Supp.  1042; 

— where  a  pedestrian  did  not  look  at  a 
car  after  leaving  the  curb,  at  which  time 
it  was  a  little  over  a  block  distant,  and 
he  had  about  52  feet  to  go  to  clear  the 
track.  Du  Frane  v.  Metropolitan  Street 
R.  Co.  (1903)  83  App.  Div.  298,  82  N.  Y. 
Supp.  1; 

— where  a  pedestrian  saw  cars  ap- 
proaching from  each  direction  and,  upon 
the  one  on  the  near  track  stopping  for 
L.R.A.1917C. 


passengers,  waited  until  it  passed,  then 
started  across  behind  it  without  again 
looking  for  the  other  car.  Little  v.  Third 
Ave.  R.  Co.  (1903)  83  App.  Div.  330,  82 
N.  Y.  Supp.  55,  affirmed  in  (1904)  178 
N.  Y.  591,  70  N.  E.  1102 ; 

— where  a  pedestrian,  upon  starting 
across  a  street,  saw  a  car  a  block  and  a 
half  away,  and  proceeded  without  again 
looking  at  it,  there  being  no  obstruction 
to  his  vision  and  it  being  daylight. 
Lynch  v.  Third  Ave.  R.  Co.  (1903)  88 
App.  Div.  604,  85  N.  Y.  Supp.  180 ; 

— where  a  pedestrian  saw  a  car  ap- 
proaching at  a  rapid  rate,  three  quarters 
of  a  block  away,  and  proceeded  from  the 
sidewalk,  without  again  looking  until  he 
was  on  the  track.  Greene  v.  Metro- 
poUtan  Street  R.  Co.  (1905)  100  App. 
Div.  303,  91  N.  Y.  Supp.  426 ; 

— ^where  a  pedestrian,  before  leaving 
the  curb  in  the  middle  of  a  block,  saw  a 
car  approaching  very  rapidly  a  block 
away,  but  proceeded  without  again  look- 
ing, it  being  daylight,  with  nothing  to 
obstruct  her  vision.  Keough  v.  Inter- 
urban  Street  R.  Co.  (1905)  92  N.  Y. 
Supp.  733; 

— ^where  one  about  to  cross  a  street 
saw  a  car  approaching  40  or  50  feet 
away,  and  another  coming  from  the 
opposite  direction,  and  walked  on  with- 
out paying  further  attention  to  the  car 
by  which  he  was  struck.  McEntee  v. 
Metropolitan  Street  R.  Co.  (1906)  110 
App.  Div.  673,  97  N.  Y.  Supp.  476 ; 

— where  a  pedestrian,  when  about  to 
cross  the  street  in  the  middle  of  the 
block,  saw  a  car  some  distance  away  and, 
assuming  that  he  would  have  time  to 
cross,  did  not  again  look.  Grlvnn  v.  New 
York  City  R.  Co.  (1908)  110  N.  Y.  Supp. 
836; 

— where  one  saw  a  car  125  feet  away 
and  walked  a  distance  of  20  feet  toward 
the  track  without  again  looking.  Weck- 
er  V.  Brooklyn,  Q.  C.  &  S.  R.  Co.  (1910) 
136  App.  Div.  340, 120  N.  Y.  Supp.  1020 ; 

— where  a  pedestrian  who  saw  a  car 
approaching  rapidly  26  feet  away,  when 
she  was  from  7  to  10  feet  from  the  track, 
proceeded  to  cross  without  giving  it  fur- 
ther attention.  Stewart  v.  Beaver 
(1916)  160  N.  Y.  Supp.  1077; 

— ^where  one  who  saw  a  car  a  block 
away,  approaching  on  a  down  grade 
thereafter  walked  diagonally  across  the 
street,  driving  his  team  ahead  of  him, 
without  again  looking  for  the  car.  Criss 
V.  Seattle  Electric  Co.  (1905)  38  Wash. 
320,  80  Pac.  525; 

— where  a  person,  still  upon  the  side- 
walk, saw  a  car  approaching  rapidly  and 
proceeded  without  looking  again,  step- 
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ping  directly  in  front  of  it,  althongh  he 
did  not  know  that  the  car  would  leave 
the  straight  track  and  follow  a  carved 
track  at  that  point.  Pittsburgh  R.  Co. 
V.  Cluff  (1907)  79  C.  C.  A.  438,  149  Ted. 
732; 

— where  one  saw  two  horse  cars  ap- 
proaching a  crossing,  one  moving  rapidly 
on  the  far  track,  110  feet  away,  and  the 
other  on  the  near  track  at  a  lesser  dis- 
tance, and  crossed  the  first  track  direct- 
ly in  front  of  the  nearer  car  without 
again  looking  for  the  other,  which  struck 
him  as  he  stepped  upon  the  far  track. 
Hurdle  v.  Washington  &  G.  R.  Co.  (1896) 
8  App.  D.  0. 120. 

c.  As  question  of  fact, 

1.  Vehicles. 

Of  course,  circumstances  may  be  such 
that  it  cannot  be  said  as  matter  of  law 
that  one  about  to  drive  across  street  car 
tracks,  ahead  of  a  car  which  he  has  ob- 
served, is  guilty  of  contributory  negli- 
gence in  failing  to  make  further  observa- 
tion at  the  last  possible  moment  before 
reaching  a  place  of  danger;  and  it  has 
been  held  that  the  question  of  cbntribu- 
tory  negligence  was  for  the  jury  under 
the  following  circumstances: 

— where  one,  upon  reaching  the  side 
of  a  street,  saw  a  car  300  feet  away  and 
drove  on  26  feet,  without  again  looking 
till  on  the  track.  Adam  v.  Union  Elec- 
tric Co.  (1908)  138  Iowa,  487, 116  N.  W. 
332; 

— ^wbere  plaintiff's  wagon  wheel  be- 
came stuck  in  a  rut,  and  to  extricate  it 
he  had  to  turn  across  the  car  track,  and 
did  so  after  looking  and  seeing  a  car 
1,000  yards  or  more  away,  the  evidence 
being  such  that  the  jury  would  be  justi- 
fied in  finding  that  he  became  so  en- 
grossed in  his  efforts  to  get  loose  that, 
without  being  g^uilty  of  negligence,  he 
continued  such  efforts  without  looking 
again,  until  just  before  he  was  struck. 
Keating  v.  Boston  Elev.  R.  Co.  (1911) 
209  Mass.  278,  95  N.  E.  848; 

— where  one  driving  along  a  street 
looked  both  ways  and  saw  a  car  ap- 
proaching upon  the  near  track  one  block 
distant  and  another  on  the  far  track  two 
blocks  distant,  then  turned  across  the 
track  diagonally  without  again  looking 
for  the  further  car  until  upon  the  track, 
and  then  backed  from  in  front  of  it  upon 
the  first  track,  in  front  of  the  car  ap- 
proaching thereon.  Chauvin  v.  Detroit 
United  R.  Co.  (1903)  136  Mich.  85,  97 
N.  W.  160 ; 

— ^where  a  driver  of  an  automobile,  be- 
fore turning  to  cross  a  street,  looked 
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both  ways  for  cars  and  saw  one  three 
or  four  hundred  feet  beyond  the  next 
street  intersection,  and  proceeded  with- 
out again  looking  for  the  car.  Travelers' 
Indemnity  Co.  v.  Detroit  United  R.  Co. 
(1916)  —  Mich.  — ,  159  N.  W.  528; 

— ^Ti'here  the  driver  of  a  coal  wagon 
turned  at  right  angles  to  cross  the  street 
when  a  car  was  half  a  block  away  and 
did  not  again  look,  but  directed  his  at- 
tention to  his  horse,  when  there  would 
have  been  ample  time  for  the  vehicle  to 
have  cleared  the  tracks,  had  the  car  not 
approached  with  great  rapidity.  Smith 
V.  Metropolitan  Street  R.  Co.  (1901)  66 
App.  Div.  600,  73  N.  Y.  Supp.  254; 

— ^where  a  driver,  when  about  to  turn 
across  a  track  at  a  street  intersection, 
looked  back  and  saw  a  car  approaching 
a  block  away,  and  did  not  again  look. 
Muller  V.  New  York  City  R.  Ge.  (1906) 
51  Misc.  640,  101  N.  Y.  Supp.  98; 

— where  a  driver  of  a  heavy  wagon, 
upon  entering  a  street  at  a  cross  street, 
saw  a  car  300  feet  away,  and  looked 
again  just  before  his  horses  entered  upon 
the  track  and  saw  the  car  200  feet  away, 
which  would  have  given  him  ample  time 
to  cross,  had  the  car  been  operated  in 
the  usual  manner.  Grupp  v.  Phila- 
delphia Rapid  Transit  Co.  (1910)  42  Pa. 
Super.  Ct.  271 ; 

— ^where  one  driving  along  a  track 
looked  back  as  he  turned  across  it  at 
a  regular  crossing,  and  saw  a  car  ap- 
parently 200  or  250  yards  away  moving 
rapidly,  he  being  about  30  feet  from  the 
crossing,  and  did  not  look  again  until  his 
front  wheels  were  on  the  track,  when  he 
heard  the  car  coming  very  fast,  but  was 
unable  to  get  entirely  across  and  the 
rear  part  of  his  wagon  was  struck. 
Citizens*  Rapid  Transit  Co.  v.  Seigrist 
(1896)  96  Tenn.  119,  33  S.  W.  920; 

— ^where  one  whose  vehicle  was  stand-* 
ing  at  the  side  of  a  street  desired  to  go 
in  the  opposite  direction,  and  as  he  start- 
ed to  turn  saw  a  car  900  feet  distant, 
with  persons  at  an  intervening  street 
apparently  waiting  to  board  it,  continued 
without  looking  again.  Orimm  v.  Mil- 
waukee Electric  R.  &  Light  Co.  (1909) 
138  Wis,  44, 119  N.  W.  833. 

2.  Pedestrians, 

And  under  the  following  circumstances 
it  has  been  held  for  the  jury  to  de- 
termine whether  pedestrians  about  to 
cross  in  front  of  street  cars  were  negli- 
gent in  failing  to  make  further  observa- 
tions before  reaching  a  place  of  danger: 

— where  a  pedestrian  looked  when  at 
the  curb  and  saw  a  car  a  block  and  a 
half  away  and  proceeded  without  again 
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looking.  Ward  v.  Marshall  town  Light, 
Power  &  R.  Co.  (1906)  132  Iowa,  578, 
108  N.  W.  323; 

— where  one  starting  to  cross  the 
street  saw  a  car  at  a  considerable 
distance  and  walked  on  without  again 
looking,  and  it  appeared  that  the  speed 
of  the  car  was  thereafter  accelerated  and 
the  motorman  was  not  keeping  a  look- 
out when  the  car  struck  her.  United 
R.  &  Electric  Co.  v.  Kolken  (1910)  114 
Md.  160,  78  Atl.  383; 

— where  a  pedestrian  about  to  cross  a 
track  at  an  intersecting  street  looked 
when  15i  feet  from  the  track  and  saw  a 
car  approaching  which  customarily  did 
not  turn  at  that  place  and  walked  on 
without  again  looking,  when  she  was 
struck  by  the  car,  which  unexpectedly 
turned  into  the  street.  Richardson  v. 
Detroit  United  R.  Co.  (1913)  176  Mich. 
160,  142  N.  W.  369 ; 

— where  a  pedestrian  at  a  street  cross- 
ing saw  a  car  approaching  300  feet  away 
and  proceeded  to  cross  without  again 
looking.  Consolidated  Traction  Co.  v. 
Glynn  (1897)  59  N.  J.  L.  432,  37  Atl.  66, 
2  Am.  Neg.  Rep.  31 ; 

— ^where  a  woman  sixty  years  of  age 
started  to  cross  a  narrow  street  in  the 
middle  of  the  block,  when  the  nearest 
car  was  160  feet  distant  and  being 
slowed  down  for  a  crossing  at  which  the 
cars  were  customarily  stopped,  and  made 
no  further  investigation.  Killen  v. 
Brooklyn  Heights  R.  Co.  (1900)  48  App. 
Div.  557,  62  N.  Y.  Supp.  927,  motion  for 
new  trial  denied  in  (1900)  31  Misc.  290, 
64  N.  Y.  Supp.  310 ; 

— where  one  saw  a  car  150  feet  away 
as  he  left  the  curb  and  had  about  19  feet 
to  go  to  cross  the  track,  the  place  being 
such  that,  although  not  a  street  intersec- 
tion, it  was  practically  necessary  for 
people  to  cross  at  other  points  than  such 
intersections  or  regular  crossings,  though 
he  did  not  look  again  at  the  car,  as  there 
were  other  things  for  him  to  look  out 
for,  especially  another  car  on  the  farther 
track.  Boyce  v.  New  York  City  R.  Co. 
(1908)  126  App.  Div.  248,  110  N.  Y. 
Supp.  393. 

And,  while  a  pedestrian  in  crossing  a 
street  does  not  do  his  whole  duty  by 
looking  only  before  starting,  where  there 
was  affirmative  evidence  that  deceased 
stopped  at  the  curb  and  looked  before 
starting  to  cross  the  street,  and  the  car 
which  subsequently  struck  her  was  then 
approaching  at  a  distance  variously  esti- 
mated at  120  to  185  feet,  and  there  was 
no  evidence  as  to  her  action  after  she 
started,    the    question    of   contributory 

negligence  was  for  the  jury.  McGovem 
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[v.  Union  Traction  Co.    (1899)    192  Pa. 
344,  43  Atl.  949. 

IV.  Effect  of  place  heing  crossing   or 

otheruHse. 

The  fact  that  a  collision  occurred  at  a 
street  intersection  where  the  rights  of 
the  parties  are  reciprocal  is  to  be  con- 
sidered in  determining  whether  plaintiff 
exercised  reasonable  care.  Seybert  v. 
Sterling,  D.  &  E.  Electric  R.  Co.  (1910) 
157  HI.  App.  573;  Decker  v.  Brooklyn 
Heights  R.  Co.  (1901)  64  App.  Div.  430, 
72  N.  Y.  Supp.  229;  Reilly  v.  Brooklyn 
Heights  R.  Co.  (1901)  65  App.  Div.  453, 
72  N.  Y.  Supp.  1080 ;  MuUer  v.  New  York 
City  R.  Co.  (1906)  51  Misc.  640,  101 
N.  Y.  Supp.  98;  Duffy  v.  Interurban 
Street  R.  Co.  (1906)  52  Misc.  177,  101 
N.  Y.  Supp.  767;  Mansfield  R.  Light  & 
P.  Co.  V.  Kiner  (1913)  2  Ohio  App.  82, 
35  Ohio  C.  C.  175;  CaUahan  v.  Phila- 
delphia Traction  Co.  (1898)  184  Pa.  425, 
39  Atl.  222. 

Thus,  a  driver  approaching  a  crossing 
at  a  street  intersection,  in  the  absence  of 
knowledge  to  the  contrary,  has  a  right 
to  assume  that  the  motorman  of  an  ap- 
proaching car  is  regulating  the  speed 
within  the  limits  provided  by  ordinance 
and  that  he  is  operating  the  ear  in  an 
ordinarily  careful  and  prudent  manner, 
so  that  it  is  under  control  and  may  be 
stopped  within  a  reasonable  distance, 
and  in  the  light  of  such  presumption,  has 
a  right  to  cross  the  track  such  a  distance 
from  the  car  as  an  ordinarily  prudent 
person  would  under  the  same  circum- 
stances ;  and  a  driver  would  not  be  n^li- 
gent  in  crossing  ahead  of  an  approaching 
car  when  it  was  so  far  away  that  by  the 
exercise  of  ordinary  care  it  might  be 
stopped  before  reaching  the  crossing. 
Mansfield  R.  Light  &  P.  Co.  v.  Kiner 
(1913)  2  Ohio  App.  82,  35  Ohio  C.  C.  R. 
175. 

One  about  to  cross  tracks  at  a  street 
crossing  has  a  right  to  assume  that  an 
approaching  car  will  be  under  such  con- 
trol as  would  enable  it  to  be  stopped  be- 
fore coming  into  collision.  Brooks  v. 
International  R.  Co.  (1906)  112  App. 
Div.  555,  98  N.  Y.  Supp.  765,  affirmed  in 
(1907)  187  N.  Y.  574,  80  N.  E.  1105. 

One  who  had  alighted  from  a  car  and 
was  about  to  cross  another  track,  and 
saw  a  car  at  least  50  feet  away,  was  not 
guilty  of  contributory  negligence  in  at- 
tempting to  cross,  the  place  being  so 
near  to  a  crossing  that  he  had  a  right  to 
assume  that  the  car  would  be  controlled, 
or,  at  least,  that  its  speed  would  be  so 
slackened  as  to  give  him  time  to  cross. 
Cohen   v.    Metropolitan    Street   R.    Co. 
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(1901)  63  App.  Div.  165,  71  N.  Y.  Supp. 
268,  affirmed  in  (1902)  170  N.  Y.  688,  63 
N.  E.  1116. 

One  driving  a  light,  covered  carriage 
at  a  slow  trot,  who  when  8  or  10  feet 
from  the  tracks  of  a  street  railway  com- 
pany saw  a  car  approaching  175  or  200 
feet  distant,  was  not  guilty  of  con- 
tributory negligence  in  proceeding,  the 
place  being  at  a  street  intersection, 
where  it  was  the  duty  of  the  railway 
company  to  have  its  cars  under  control. 
Mowbray    v.    Brooklyn  Heights  R.  Co. 

(1901)  59  App.  Div.  239,  69  N.  Y.  Supp. 
435. 

A  driver  of  a  vehicle  has  the  right  to 
assume  that  cars  operated  on  a  public 
street  in  a  much  frequented  part  of  the 
city  will  not  be  operated  at  a  dangerous 
rate  of  speed  at  a  crossing,  without  at 
least  giving  timely  warning  of  their  ap- 
proach. Mansfield  B.  Light  &  P.  Co.  v. 
Kiner  (1913)  2  Ohio  App.  82,  35  Ohio  C. 
C.  175. 

On  the  other  hand,  contributory  negli- 
gence will  be  more  readily  inferred  when 
the  collision  occurs  at  a  point  other  than 
a  street  intersection.  Healy  v.  Chicago 
City  R.  Co.  (1911)  163  HI  App.  293; 
Fenton  v.  Second  Ave.  R.  Co.  (1891)  126 
N.  Y.  625,  26  N.  E.  967. 

Thus,  one  who  attempted  to  cross 
street  car  tracks  in  the  middle  of  a  block, 
where  the  car  had  a  superior  right  of 
way  and  the  motorman  had  not  the  same 
reason  to  expect  a  person  to  cross  that  he 
had  at  a  crossing,  and  when  nearly 
across  turned  to  retrace  her  steps,  and 
was  struck  when  nearly  off  the  track, 
was  guilty  of  contributory  negligence. 
Lawson  v.   Metropolitan   Street  R.   Co. 

(1902)  36  Misc.  824,  74  N.  Y.  Supp.  885. 
So  a  driver  in  attempting  to  cross  car 

tracks  between  street  crossings  where 
the  cars  had  the  right  of  way,  when  a 
car  was  only  100  feet  distant,  was  guilty 
of  contributory  negligence.  Reiss  v. 
Metropolitan  Street  R.  Co.  (1899)  28 
Misc.  198,  58  N.  Y.  Supp.  1024. 

And  the  case  of  one  who  is  driving 
along  car  tracks  and  turns  diagonally  to 
cross  them  in  the  middle  of  a  block,  with- 
out taking  some  efficient  means  to  let  the 
motorman  of  an  approaching  car  know 
what  he  is  going  to  do,  is  not  like  that  of 
a  vehicle  driven  along  a  cross  street  at 
right  angles  over  intersecting  railroad 
tracks,  as  at  such  a  place  the  passage  of 
trucks,  wagons,  and  carriages  is  to  be 
expected,  and  persons  operating  the  cars 
must  be  watchful  to  avoid  them ;  and  one 
who  attempted  to  so  cross  the  tracks 
when  a  car  was  only  150  feet  distant 
was  guiltv  of  contributory  negligence. 
L.R.A.1917C. 


Meyer  v.  Brooklyn  Heights  R.  Co.  (1896) 
9  App.  Div.  79,  41  N.  Y.  Supp.  92. 

F.  Crossing  ahead  of  standing  car. 

It  was  not  contributory  negligence  as 
matter  of  law  for  the  driver  of  a  car- 
riage, upon  approaching  street  car  tracks 
and  seeing,  from  a  point  where  he  would 
have  to  travel  30  feet  to  cross  them,  a 
street  car  20  feet  away,  standing  still, 
presumably  to  take  on  or  let  off  passen- 
gers, to  drive  on  without  looking  further 
at  the  car.  North  Jersey  Street  R.  Co. 
V.  Schwartz  (1901)  66  N.  J.  L.  437,  49 
Atl.  683,  10  Am.  Neg.  Rep.  326. 

In  McLeland  v.  St.  Louis  Transit  Co. 
(1904)  105  Mo.  App.  473,  80  S.  W.  30, 
it  was  held  not  to  be  contributory  negli- 
gence as  matter  of  law  for  a  pedestrian 
in  the  crowded  portion  of  a  large  city  to 
attempt  to  cross,  while  in  full  view  of  a 
motorman,  2  or  3  feet  in  front  of  a  car 
which  was  standing  at  a  crossing  at  the 
time  he  started. 

It  cannot  be  said  to  be  contributory 
negligence  as  matter  of  law  for  a  person 
to  cross  a  street  railway  track  between 
two  motionless  cars.  Fitzgerald  v.  New 
York  City  R.  Co.  (1905)  92  N.  Y.  Supp. 
732. 

So,  in  Walker  v.  St.  Louis  &  Suburban 
R.  Co.  (1904)  106  Mo.  App.  321,  80  S. 
W.  282,  the  question  of  negligence  was 
held  to  have  been  properly  left  to  the 
jury,  where  the  driver  of  a  mail  wagon 
attempted  to  cross  in  a  15-foot  space  be- 
tween two  cars  which  were  blocked,  and, 
being  delayed  on  the  track  momentarily 
by  a  passing  team,  was  struck  by  one  of 
the  cars  when  it  was  started. 

Where  the  driver  of  a  vehicle  upon 
reaching  a  cross  street  saw  a  car  stand- 
ing at  the  crossing,  he  was  not  guilty  of 
contributory  negligence  as  matter  of  law 
in  turning  his  attention  from  it  to  his 
horse  and  to  the  other  ear  track.  Mc- 
Gurgan  v.  New  York  City  R.  Co.  (1907) 
121  App.  Div.  519,  106  N.  Y.  Supp.  201. 

A  driver  who,  upon  seeing  a  car  ap- 
proaching, stopped  near  the  track  and 
then  drove  on  after  the  motorman 
stopped  the  car,  supposing  the  latter  did 
so  to  permit  him  to  pass,  was  not  guilty 
of  contributory  negligence.  Canning  v. 
Chicago  &  M.  Electric  R.  Co.  (1916)  163 
Wis.  448,  157  N.  W.  532. 

A  driver  was  not  guilty  of  contribu- 
tory negligence  in  starting  across  in 
front  of  a  car  which  was  standing  still  at 
a  crossing,  receiving  and  discharging 
passengers.  Hill  v.  Brooklyn  Heights  R. 
Co.  (1911)  145  App.  Div.  606,  130  N.  Y. 
Supp.  387. 

One  crossing  in  front  of  a  car  while  it 
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is  at  a  standstill  has  a  right  to  assume 
that  it  will  not  be  started  or  so  operated 
as  to  strike  her  until  she  shall  have  had 
a  reasonable  opportunity  to  pass  the 
point  of  danger.  Mittleman  v.  New 
York  City  R.  Co.  (1907)  66  Misc.  699, 
107  N.  Y.  Supp.  108. 

And  where  a  pedestrian  and  a  car  both 
stopped  just  before  reaching  the  point  of 
crossing  and  then  each,  apparently  ex- 
pecting the  other  to  wait,  started  so 
nearly  together  that  a  collision  was  un- 
avoidable, the  questions  of  negligence 
and  contributory  negligence  were  for  the 
jury.  Cleary  v.  Pittsburgh,  A.  &  M. 
Traction  Co.  (1897)  179  Pa.  626,  36  Atl. 
323,  1  Am.  Neg.  Rep.  163. 

F/.  Belay  on  track. 

One  who  starts  across  a  street  ahead 
of  a  car  which  he  sees  approaching  when 
he  would  ordinarily  have  sufficient  time 
to  cross,  but  is  unexpectedly  delayed 
upon  the  track  so  that  he  is  struck,  can- 
not, as  matter  of  law,  be  said  to  have 
been  guilty  of  contributory  negligence. 

Thus,  in  Haas  v.  New  Orleans  R.  Co. 
(1904)  112  La.  747,  36  So.  670,  a  dray- 
man who  looked  for  approaching  cars 
and  saw  one  at  a  safe  distance  before  at- 
tempting to  turn  across  the  track  to  the 
other  side  of  the  street,  but  who  was  de- 
layed on  the  track  by  another  team  so 
that  his  dray  was  struck,  was  held  not  to 
be  at  fault. 

In  Millette  v.  Detroit  United  R.  Co. 
(1916)  186  Mich.  634,  153  N.  W.  10,  it 
was  held  not  to  be  contributory  negli- 
gence as  matter  of  law  for  the  driver  of 
a  heavy  coal  wagon,  after  stopping  at  a 
point  30  feet  from  the  track  and  seeing 
a  car  between  400  and  600  feet  away,  to 
attempt  to  cross,  where  he  would  prob- 
ably have  cleared  the  track  had  it  not 
been  for  his  horses'  slipping,  and  had 
the  motorman  decreased  the  speed  of  the 
car  instead  of  increasing  it. 

In  Hall  V.  St.  Louis  &  Suburban  R. 
Co.  (1907)  124  Mo.  App.  661,  101  S.  W. 
1137,  it  was  held  not  to  be  contributory 
negligence  as  matter  of  law  for  a  driver 
of  an  ordinary  carriage,  upon  reaching  a 
place  where  the  paving  was  torn  up,  to 
attempt  to  cross  over  a  street  car  track 
in  front  of  a  car  350  feet  distant,  even 
though  the  absence  of  pavement  between 
the  rails  made  crossing  somewhat  diffi- 
cult and  caused  a  slight  delay  on  the 
track. 

Where  an  active  woman  fifty-four 
years  of  age,  who  started  to  cross  a 
street  when  defendant's  horse  car  was 
nearly  200  feet  away  coming  up  a  grade, 
L.RJ^.1917C. 


slipped  and  fell  upon  the  track  and  was 
run  over  by  the  horses,  she  was  not  guil- 
ty of  contributory  negligence  in  attempt- 
ing to  cross  the  street  at  that  time.  Bax- 
ter V.  Second  Ave.  R.  Co.  (1866)  30  How. 
Pr.  (N.  Y.)  219. 

One  who  started  to  cross  ahead  of  a 
car,  although  it  was  approaching  rapid- 
ly, was  not  guilty  of  contributory  n^Ii- 
gence  if  there  was  ample  time  for  him 
to  have  crossed  but  for  an  accident, 
which  delayed  him  on  the  track.  Aaron 
V.  Second  Ave.  R.  Co.  (1867)  2  Daly 
(N.  Y.)  127. 

A  driver  who,  upon  reaching  a  track 
upon  which  a  dummy  engine'  was  ap- 
proaching, a  block  away,  had  a  clear  way 
across  the  street,  which  was,  however, 
blocked  by  teams  before  he  could  get 
across,  so  that  his  wagon  was  struck, 
was  not  guilty  of  contributory  negligence 
as  matter  of  law.  Nolan  v.  New  York  C. 
&  H.  R.  R.  Co.  (1897)  20  Misc.  619,  46 
N.  Y.  Supp.  447. 

In  Wagner  v.  Philadelphia  Rapid 
Transit  Co.  (1916)  252  Pa.  364,  97  Atl. 
471,  it  was  held  that  a  pedestrian  whose 
way  was  blocked  by  a  car  unexpectedly 
stopping  was  not,  as  matter  of  law,  neg- 
ligent in  starting  around  it  after  seeing 
that  a  car,  which  had  stopped  on  the  op- 
posite side  of  the  crossing,  had  not  yet 
started,  when  the  latter,  proceeding, 
caught  him  between  it  and  the  standing 
car. 

Where  a  driver  started  to  cross  a  track 
when  there  was  ample  time,  but  was  de- 
layed by  a  woman  and  subsequently  by 
a  wagon  obstructing  his  way,  and  en- 
deavored to  pull  out  of  the  way  as  soon 
as  possible,  but  was  struck,  the  question 
of  contributory  negligence  was  for  the 
jury.  Wilson  v.  North  Side  Traction  Co. 
(1899)  10  Pa.  Super.  Ct.  325. 

And  a  driver  who,  as  he  reached  a 
street,  saw  a  car  a  block  away  approach- 
ing at  ordinary  speed  on  a  slight  down 
grade  and  drove  upon  the  track  as  the 
car  was  about  half  a  block  away,  where 
he  was  detained  by  other  teams,  was  not, 
as  matter  of  law,  guilty  of  contributory 
negligence,  as  he  had  a  right  to  assume 
that  the  car  was  under  control,  or  would 
be  controlled,  and  would  not  run  into 
him.  Keefe  v.  Seattle  Electric  Co. 
(1909)  56  Wash.  448,  104  Pac.  774. 

In  Dallas  Consol.  Electric  Street  R.  Co. 
V.  Illo  (1903)  32  Tex.  Civ.  App.  290,  73 
S.  W.  1076,  a  judgment  in  favor  of  plain- 
tiff was  sustained  where  she  saw  a  car 
approaching  a  block  away  when  she  was 
about  to  cross  the  track,  and  her  vehicle 
was  struck  after  she  was  delayed  upon 
the  track  by  a  wagon,  there  being  no  dis- 
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cassion  of  the  question  of  eontribatory 
negligence. 

VII.  Emergencies. 

Generally,  as  to  care  required  of  one  in 
sudden  emergency,  see  note  to  Lemay  v. 
Springfield  Street  R.  Co.  37  L.R.A.(N.S.) 
43. 

One  who,  without  negligence^  suddenly 
finds  himself  in  danger  of  collision  with 
a  car  approaching  at  unusual  speed  is 
noty  as  matter  of  law,  negligent  in  en- 
deavoring to  hurry  across  in  front  of  it, 
though  that,  perhaps,  may  not  in  fact 
have  been  the  safest  course. 

Thus,  in  Moon  v.  St.  Louis  Transit  Co. 
(19U)  237  Mo.  425,  141  S.  W.  870,  Ann. 
Cas.  1913A,  183,  one  who  was  driving 
toward  a  track  and  apparently  had  time 
to  cross  in  front  of  a  car  if  it  were  pro- 
ceeding at  the  lawful  speed,  and  did  not 
discover  that  it  was  running  at  excessive 
speed  until  too  late  to  stop  the  horses 
before  they  reached  the  track,  was  held 
not  guilty  of  contributory  negligence  in 
whipping  up  and  attempting  to  cross 
ahead  of  it. 

So  the  driver  of  a  patrol  wagon  which 
was  answering  a  call  at  a  high  rate  of 
speed,  upon  reaching  the  curb  line  at  a 
street  intersection  and  seeing  a  car  from 
30  to  100  feet  away,  was  not  guilty  of 
contributory  negligence  in  whipping  his 
horses  and  attempting  to  cross  ahead  of 
it.  Decker  v.  Brooklyn  Heights  R.  Co. 
(1901)  64  App.  Div.  430,  72  N.  Y.  Supp. 
229. 

And  it  was  not  contributory  negligence 
where,  without  negligence,  a  driver  got 
so  near  the  track  as  to  be  in  danger  and 
then,  upon  discovering  a  car  approaching 
at  a  dangerous  speed,  attempted  to  avoid 
it  by  hurrying  across.  Indianapolis 
Street  R.  Co.  v.  Hoffman  (1907)  40  Ind. 
App.  508,  82  N.  E.  543. 

Nor  was  it  an  indication  of  negligence 
that  the  front  wheel  of  deceased's  bicycle 
wavered  to  and  fro  on  the  track,  as  he 
saw  a  car  approaching  at  dangerous 
speed,  when,  perhaps,  by  going  on  with- 
out hesitating  he  could  have  avoided  in- 
jury. Dewey  v.  Chicago  R.  Co.  (1912) 
174  DL  App.  283. 

And  in  Clark  v.  Bennett  (1899)  123 
OaL  275,  65  Pac.  908,  5  Am.  Neg.  Rep. 
299,  the  question  of  contributory  negli- 
gence was  held  to  be  for  the  jury  where 
plaintiff  did  not  see  the  ear  till  on  or 
nearly  on  the  track  and  then  thought  he 
could  get  across. 

But  in  Hilts  v.  Foote  (1900)  125  Mich. 

241,  84  N.  W.  129,  one  who  drove  across 

a  street  without  looking  for  a  car  until 

he   was  so  near  the  track  that  it  ap* 
L.RJk.l917C. 


peared  to  him  the  safest  to  attempt  to 
cross  ahead  of  the  car,  was  held  to  be 
guilty  of  contributory  negligence. 

So  a  driver  of  an  automobile  who  ap- 
proached a  street  at  such  a  speed  that 
he  was  unable  to  stop  before  reaching 
the  car  track,  and,  upon  seeing  a  car 
approaching  and  finding  that  he  would 
be  unable  to  stop  in  time,  attempted  to 
beat  the  car  over  the  crossing,  was  guilty 
of  contributory  negligence.  Ross  v. 
Brannon  (1916)  —  Ala.  — ,  73  So.  439. 

And  one  who  drives  upon  a  street  at 
an  intersection  so  rapidly  that  he  is  un- 
able to  avoid  a  collision  after  reaching 
a  point  at  which  he  can  see  an  approach- 
ing car  is  guilty  of  contributory  negli- 
gence. Dey  V.  United  R.  Co.  (1909)  140 
Mo.  App.  461, 120  S.  W.  134. 

VIII.  Beliance  upon  operator  of  oar  to 
avoid  collision, 

'  a.  In  general. 

For  the  right  of  a  driver  of  a  vehicle 
to  assume  that  a  motorman  will  give  him 
time  to  cross  the  track,  see  Williamson 
V.  Old  Colony  Street  R.  Co.  5  L.R.A. 
(N.S.)  1081,  and  note. 

One  about  to  cross  street  car  tracks 
may,  under  some  circumstances,  be  justi- 
fied in  relying  upon  the  motorman  of  an 
approaching  car  to  avoid  striking  him. 

Thus,  it  was  not  contributory  negli- 
gence for  a  driver,  who  looked  when  35 
feet  from  the  track  and  saw  a  car  230 
feet  distant,  to  cross  without  again  look- 
ing, relying  on  the  motorman  to  perform 
his  duty  of  so  managing  the  car  as  to 
avoid  a  collision.  Chicago  General  R. 
Co.  v.  Carroll  (1900)  91  HI.  App.  356^ 
affirmed  in  (1901)  189  HI  273,  59  N.  E. 
561. 

And  it  was  not  negligence  for  a  driver 
to  rely  upon  the  ability  of  the  motorman 
to  control  his  car  at  a  street  crossing  so 
as  to  avoid  a  collision,  where  the  car 
was  50  or  75  feet  away  when  he  started 
to  cross.  Chicago  City  R.  Co.  v.  Marten- 
sen  (1902)  100  BL  App.  306,  affirmed 
in  (1902)  198  111.  511,  64  N.  E.  1017. 

In  Creaven  v.  Newton  Street  R.  Co. 
(1900)  176  Mass.  529,  57  N.  E.  994,  8  Am. 
Neg.  Rep.  238,  it  was  held  that  evidence 
that  plaintiffs  looked  when  15  feet  from 
the  track  and  saw  a  car  approaching  100 
feet  or  more  away,  when,  thinking  they 
had  time  to  cross,  they  drove  on  at  a 
walk,  and  that  the  car  was  being  driven 
at  a  rate  of  15  to  17  miles  an  hour,  in- 
stead of  8  miles  an  hour  as  the  city  ordi- 
nance required,  would  authorize  a  find- 
ing th^t  the  plaintiffs  thought  the  motor- 
man  saw  them  and  would  look  out  for 
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them,  and  that  they  were  in  the  exercise 
of  due  care  whether  their  estimates  as 
to  the  distance  were  correct  or  not. 

In  La  Londe  v.  Trans  St.  Mary's  Trac- 
tion Co.  (1906)  145  Mich.  77,  108  N.  W. 
365,  it  was  held  not  to  be  contributory 
negligence '  for  the  driver  of  a  loaded 
wagon,  upon  seeing  a  car  300  feet  away, 
to  drive  in  front  of  it  under  the  belief 
that  he  had  ample  time  to  cross  in  safe- 
ty, as  he  could  have  done  had  the  motor- 
man  done  his  duty. 

A  pedestrian  who  started  across  be- 
hind a  car  which  was  standing  upon  a 
Y,  with  nothing  to  indicate  it  was  about 
to  be  moved,  was  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in  not 
looking  after  leaving  the  sidewalk,  as  he 
was  jiot  bound  to  assume  that  it  would 
be  backed  without  the  conductor  on  the 
rear  platform,  as  was  required  by  ordi- 
nance. McManigle  v.  Detroit  United  R. 
Co.  (1916)  —  Mich.  — ,  160  N.  W.  423. 

In  Conrad  v.  Elizabeth,  P.  C.  &  J.  R. 
Co.  (1904)  70  N.  J.  L.  676,  58  Atl.  376. 
it  was  held  that  one  was  not  guilty  of 
contributory  negligence  in  starting  to 
cross  a  street  railway  track  when  it  was 
apparently  safe  for  him  to  do  so  under 
the  conditions  within  his  observation,  one 
of  which  was  a  trolley  car  sufficiently 
distant  to  be  checked,  or,  if  need  be, 
stopped  before  it  should  r^ach  him. 

If,  when  the  driver  of  a  dray  com- 
menced to  turn  across  the  track,  a  car 
was  550  feet  away,  he  had  the  right  to 
assume  that  it  was  furnished  with  ap- 
pliances, to  reduce  speed  and  with  a 
motorman  to  make  use  of  such  appli- 
ances, even  though  it  was  coming  at  a 
high  rate  of  speed.  Vrooman  v.  North 
Jersey  Street  R.  Co.  (1904)  70  N.  J.  L. 
818,  59  Atl.  459.  And  to  the  same  effect 
is  Consolidated  Traction  Co.  v.  Lambert- 
son  (1896)  59  N.  J.  L.  297,  36  Atl.  100 
affirmed  (1897)  60  N.  J.  L.  457,  38  Atl. 
684,  where  a  driver  turned  across  a 
street  when  a  car  300  feet  away  was  ap- 
proaching at  high  speed. 

In  Kraut  v.  Public  Service  R.  Co. 
(1911)  82  N.  J.  L.  437, 81  Atl.  751,  revers- 
ing (1910)  79  N.  J.  L.  408,  75  Atl.  165, 
it  was  held  that  contributory  negligence 
was  for  the  jury  where  a  pedestrian, 
after  looking  when  5  feet  from  the  track, 
started  to  cross  when  it  was  apparently 
safe  for  him  to  do  so  under  the  condi- 
tions within  his  observation,  there  being 
a  trolley  car  running  at  a  pretty  fair  rate 
of  speed,  and  sufficiently  distant  to  be 
checked  or,  if  necessary,  stopped,  before 
it  reached  him. 

In   McDonald   v.    Third   Ave  R.    Co. 

(1896)  16  Misc.  52,  37  N.  Y.  Supp.  639, 
L.R.A.1917C. 


it  was  held  that  a  driver  who  when  with- 
in 5  feet  of  the  easterly  car  track  saw  a 
car  150  feet  distant  on  the  westerly 
track,  and  proceeded  across,  was  not 
guilty  of  contributory  negligence  as  mat- 
ter of  law,  as  he  had  a  right  to  rely 
upon  the  observance  by  the  gripman  of 
reasonable  care. 

Where  a  driver  of  a  moving  van  up>on 
reaching  a  street  intersection,  saw  a  car 
approaching  rapidly,  40  feet  from  the 
crossing,  when  he  was  30  feet  from  the 
track  with  the  horses  trotting,  he  was 
not  negligent,  as  matter  of  law,  in  at- 
tempting to  cross,  as  there  was  nothing 
to  indicate  that  the  car  was  not  under 
control,  and  he  had  a  right  to  believe  the 
motorman  would  exercise  proper  care. 
Robinson  v.  New  York  City  R.  Co.  (1904) 
90  N.  Y.  Supp.  368. 

While  street  cars  have  a  superior  right 
of  way  over  other  vehicles,  and  the  driver 
of  such  other  vehicle  in  crossing  the 
street  must  use  the  care  of  a  reasonably 
prudent  man  to  keep  out  of  the  way  of 
the  cars  and  not  unduly  delay  them,  it 
is  the  duty  of  one  operating  a  street  car 
to  give  the  drivers  of  other  vehicles  a 
reasonable  opportunity  to  cross;  and 
such  drivers  may,  without  being  charged 
with  contributory  negligence,  assume 
that  such  duty  will  be  pei^ormed.  Law- 
son  V.  Metropolitan  Street  R.  Co.  (1899) 
40  App.  Div.  307,  57  N.  Y.  Supp,  997,  af- 
firmed  without  opinon  in  (1901)  166  N. 
Y.  589,  59  N.  E.  1124. 

A  driver  who  starts  to  cross  a  street 
when  a  car  is  from  one  half  to  three 
quarters  of  a  block  away  has  a  right  to 
rely  upon  the  observance  of  ordinary 
care  by  the  operators  of  the  car,  notwith- 
standing it  was  coming  rapidly.  Frank 
J.  Lennon  Co.  v.  New  York  City  R.  Co. 
(1908)  108  N.  Y.  Supp.  995. 

Persons  crossing  a  street  cannot  be 
charged  with  contributory  negligence  as 
matter  of  law  because  their  attempt  to 
cross  street  car  tracks  involved  some 
possible  lessening  of  the  car's  rate  of 
travel,  after  the  intent  to  cross  should 
have  been  signified  by  their  actions  to 
a  person  using  reasonable  care  in  the 
situation  of  the  motorman.  Robkin  v. 
Joline  (1909)  114  H.  Y.  Supp.  98. 

One  who,  attempting  to  cross  street 
car  tracks,  has  advanced  to  such  a  dis- 
tance from  an  approaching  car  that  he 
has  reasonable  grounds  to  suppose  that 
he  will  be  able  to  do  so,  has  the  right, 
without  being  charged  with  contributory 
negligence,  to  assume  that  the  duty  of 
the  motorman  to  give  him  a  reasonable 
opportunity  to  cross,  reducing  speed,  if 
necessary,    or    stopping,    will    be    per- 
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formed.    Sperry  v.  Union  R.  Co.  (1908) 
129  App.  Div.  594,  114  N.  Y.  Supp.  286. 

Where  the  driver  of  a  heavily  loaded 
van,  upon  approaching  after  dark,  a 
country  crossing  of  a  street  rail- 
road, and  seeing  no  car,  at  a  point  where 
he  conld  see  1,400  feet,  proceeded  to  a 
point  so  near  the  track  that,  nnder  the 
conditions,  it  would  he  dangerous  to  at- 
tempt to  stop,  when  he  saw  a  car  ap- 
proaching rapidly  400  feet  away,  with- 
out a  headlight,  and  whipped  up  his 
horses  in  an  attempt  to  cross  ahead  of  it, 
and  almost  succeeded  in  doing  so,  he  was 
not,  as  matter  of  law,  guilty  of  contrib- 
utory negligence,  as  he  had  a  right  to 
assume  that  the  motorman,  warned  by 
the  lantern  upon  the  van,  would,  if 
necessary,  pay  some  heed  to  it  and  slack- 
en his  speed.  Payne  v.  Binghamton  R. 
Co.  (1913)  156  App.  Div.  1,  140  N.  Y. 
Supp.  877. 

If  one  who  is  about  to  cross  street  car 
tracks  sees  a  car  approaching,  so  near 
and  going  so  fast  as  to  be  liable  to  strike 
him  before  he  can  cross,  it  cannot  be 
said  as  matter  of  law  that  he  would  have 
a  right  to  rely  upon  the  motorman  exer- 
cising reasonable  care;  but  whether,  un- 
der all  the  circumstances  of  a  case,  he; 
has  the  right  to  rely  upon  the  motorman 
exercising  due  care  is  a  question  for  the 
jury.  Seney  v.  New  York  State  R.  Co. 
(1915)  170  App.  Div.  929,  154  N.  Y. 
Supp.  691. 

A  driver  who  turned  to  cross  a  street 
car  track  at  a  street  intersection  when  a 
car  was  over  450  feet  away  was  not  guil- 
ty of  contributory  negligence,  as  he  had 
a  right  to  assume  that  the  motorman 
would  have  his  car  under  control  at  a 
street  crossing  and  to  rely,  at  least  to 
some  extent,  upon  that  assumption. 
Gruhn  v.  Brooklyn  Heights  R.  Co.  (1915) 
91  Misc.  547, 154  N.  Y.  Supp.  1094. 

Where  a  driver  approaching  a  street 
car  crossing  saw  a  car  330  feet  away,  at 
which  time  the  motorman  was  standing 
back  of  the  motor  and  brake,  with  his 
hands  at  his  sides,  he  was  not  to  presume 
that  the  motorman  would  remain  in  that 
unserviceable  attitude  as  he  neared  a 
much  traveled  public  crossing;  and  it  was 
reasonable  to  believe  that,  at  a  proper 
time  and  in  a  common-sense  way,  the  lat- 
ter would  apply  the  means  immediately 
in  front  of  him  to  control  the  car,  or,  at 
least,  give  timely  notice  of  the  impending 
danger.  Raulston  v.  Philadelphia  Trac- 
tion Co.  (1900)  13  l»a.  Super.  Ct.  412. 

But  the  duty  to  prevent  a  collision 
rests  equally  upon  both  parties,  and  one 
crossing  the  track  has  no  more  right  to 
rely  upon  the  motorman  to  avoid  a  col- 
IJR^.1917C.  45 


lision  than  the  motorman  has  to  rely  up- 
on persons  upon  the  street  to  keep  out 
of  the  way  of  the  car,  and  attempting  to 
cross  the  track,  when  it  is  apparent  a 
collision  will  occur  unless  the  motorman 
takes  measures  to  prevent  it,  may  con- 
stitute contributory  negligence. 

Thus,  in  McCarthy  v.  Consolidated  R. 
Co.  (1900)  79  Ckmn.  73,  63  Atl.  726,  20 
Am.  Neg.  Rep.  31,  the  court  said:  ''The 
driver  of  an  ordinary  vehicle  can,  under 
ordinary  circumstances,  be  justified  in 
proceeding,  at  a  highway  crossing,  to 
go  over  a  street  railway  in  the  face  of 
an  approaching  car,  when,  and  only 
when,  he  has  reasonable  ground  for  be- 
lieving that  he  can  pass  in  safety  if  both 
he  and  those  in  charge  of  the  car  act 
with  reasonable  regard  to  the  rights  of 
each  other.  The  duty  to  slow  up  or  stop, 
if  necessary  to  prevent  a  collision,  rests 
equally  on  each  party.'' 

And  a  pedestrian  crossing  a  street  at 
a  crossing  has  no  more  right  to  assume 
that  an  approaching  car  will  be  so  con- 
trolled that  he  may  eross  in  safety  than 
the  motorman  of  the  ear  has  to  assume 
that  the  pedestrian  will  control  his  own 
movements  with  reference  to  the  car  so 
that  he  will  not  be  injured.  Lynch  v. 
Third  Ave.  R.  Co.  (1903)  88  App.  Div. 
604,  86  N.  Y.  Supp.  180;  Thompson  v* 
Metropolitan  Street.  R.  Co.  (1903)  89 
App.  Div.  10,  85  H.  Y.  Supp.  181;  Mc- 
Entee  v.  Metropolitan  Street  R.  Co. 
(1906)  110  App.  Div.  673,  97  H.  Y.  Supp. 
476;  fully  v.  New  York  City  R.  Co. 
(1908)  127  App.  Div.  688,  111  N.  Y. 
Supp.  919. 

One  about  to  cross  street  car  tracks 
ahead  of  an  approaching  car  has  no  right 
to  act  upon  his  thou^t  of  what  the 
motorman  will  do,  but  only  upon  the  as- 
sumption that  he  will  have  his  oar  under 
reasonable  control  with  respect  to  the 
pedestrian,  who  will  on  his  part  exer- 
cise relative  care.  Walsh  t.  Brooklyn, 
Q.  C.  &  S.  R.  Co.  (1915)  169  App.  Div. 
166,  154  N.  Y.  Supp.  884. 

And  it  was  error  to  instruct  the  jury 
that  if  a  driver,  approaching  ear  tracks, 
had  reasonable  grounds  to  suppose  that 
he  would  be  able  to  cross,  it  was  the  duty 
of  the  street  car  driver  to  give  him  a 
reasonable  opportunity  to  do  so,  as  the 
driver  had  no  more  right  to  indulge  in 
the  assumption  that  the  motorman  would 
stop  than  the  motorman  had  to  presume 
that  the  driver  would  keep  out  of  the 
way  of  the  car.  Purcell  v.  Union  R. 
Co.  (1908)  68  Misc.  240, 108  H.  Y.  Supp. 
1068. 

So,  for  a  driver  to  attempt  to  cross  in 
front  of  a  ear,  relying  upon  the  motor- 
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man  to  lessen  his  speed  or  stop  to  avoid 
a  collision,  constitutes  contributory  negli* 
gence.  McKeon  v.*  Connecticut  Co. 
(1910)  83  Conn.  53,  76  Atl.  139;  Chicago 
Union  Traction  Co.  v.  Jacobson  (1905) 
217  m.  404,  75  N.  E.  508;  Chicago  City 
R.  Co.  V.  Soszynski  (1907)  134  HL  App. 
149;  Moreland  v.  Chicago  City  R.  Co. 
(1908)  141  HL  App.  164;  Case  v.  Jeffer- 
son City  Bridge  &  Transit  Co.  (1916)  — 
Mo.  App.  — ,  189  S.  W.  390 ;  Zerr  v.  In- 
teruban  Street  R.  Co.  (1904)  88  N.  Y. 
Supp.  353. 

In  Madden  v.  Boston  Elev.  R.  Co. 
(1907)  194  Mass.  491,  80  N.  E.  447,  it 
was  held  to  be  contributory  negligence 
for  a  pedestrian  to  attempt  to  cross  the 
track  in  front  of  a  car  which  was  a  car 
length  or  a  little  more  away,  and  which 
was  coming,  as  she  testified,  rather  fast, 
although  she  thought  there  was  plenty 
of  time  to  cross,  and  relied  on  the  motor- 
man  to  reduce  the  speed  of  the  car. 
■  In  Nufer  v.  Metropolitan  Street  R. 
Co.  (1916)  —  Ma  App.  — ,  182  S.  W. 
792,  a  driver  who  saw  a  car  approaching 
150  feet  away,  and  from  his  knowledge 
of  the  way  in  which  cars  were  run  at  that 
point  must  have  known  that  he  was  in 
danger  of  collision,  but  continued  across 
the  track  without  again  looking,  relying 
on  the  motorman  to  avoid  a  collision,  was 
held  guilty  of  contributory  negligence. 

In  Williamson  v.  Metropolitan  Street 
R.  Co.  (1899)  29  Misc.  324,  60  N.  Y. 
Supp.  477,  it  was  held  that  the  street 
car  company  was  entitled  to  an  instruc- 
tion, to  the  effect  that  if  the  jury  be- 
lieved that  at  the  time  plaintiff  started 
to  cross  in  front  of  defendant's  car  it  was 
evident  to  him  that  he  could  not  pass  in 
safety  unless  the  motorman  stopped  or 
slackened  the  speed  of  the  car,  he  was 
guilty  of  contributory  negligence. 

Where  a  driver  of  a  coach,  which  was 
standing  in  the  middle  of  a  block  5  feet 
from  the  car  track,  saw  a  car  approach- 
ing from  the  rear  50  feet  away  at  a  high 
rate  of  speed,  and,  desiring  to  go  in  the 
opposite  direction,  swung  his  horses 
around  after  putting  up  his  hand  as  a 
signal,  he  was  guilty  of  contributory  neg- 
ligence. Norton  v.  Interurban  Street  R. 
Co.  (1906)  50  Misc.  621,  98  N.  Y.  Supp, 
216. 

h.  Reliance  on  compliance  with  ordi- 
nances, ctistomSf  or  rules  as  to  stops. 

When  one  about  to  cross  street  car 
tracks  at  a  crossing  sees  a  car  approach- 
ing, he  may  rely  to  some  extent  upon  the 
stopping  of  the  car  at  that  place  .in  ac- 
cordance with  ordinance  or  custom. 

Thus,  in  Kostuch  v.  St.  Paul  City  B. 
L.R.A.1917C. 


Co.  (1899)  78  Minn.  459,  81  N.  W.  215, 
it  was  held  that  contributory  negligence 
was  for  the  jury  where  the  driver  of  a 
vehicle  started  to  cross  a  track  when  a 
street  car  was  half  a  block  away  and 
approaching  a  point  where  the  cars  usu- 
ally stopped  to  take  on  passengers  and  at 
which  persons  were,  waiting  to  board  the 
car. 

In  Percell  v.  Metropolitan  Street  R. 
Co.  (1907)  126  Mo.  App.  43,  103  S.  W. 
115,  a  driver  who  was  approaching  a 
track  at  a  street  intersection,  and  knew 
the  custom  of  the  company  to  stop  all  its 
cars  at  the  east  side  of  the  crossing,  was 
justified  in  believing  that  it  would  do  so 
upon  that  occasion,  when  he  saw  a  car 
approaching  the  crossing,  in  the  absence 
of  something  in  the  appearance  of  the 
car  to  indicate  to  one  in  his  situation 
that  the  custom  was  not  being  observed; 
and  he  was  not  guilty  of  contributory 
negligence  in  momentarily  withdrawing 
his  attention  from  the  car  to  look  ahead. 

Pedestrians  may  properly  cross  street 
car  tracks  though  a  car  is  known  to  be 
approaching  the  crossing,  if  they  have 
reasonable  ground  to  suppose  that  it  will 
stop  at  the  crossing,  or  will  slow  down 
and  thus  give  them  time  to  pass.  Van- 
denbout  v.  Rochester  R.  Co.  (1909)  129 
App.  Div.  844, 114  N.  Y.  Supp.  760. 

Where  the  driver  of  an  express  wagon 
upon  reaching  the  intersection  of  a  street 
saw  two  persons  standing  at  the  usual 
place  for  boarding  a  car  and  also  saw  a 
car  50  or  55  feet  distant,  and,  assuming 
that  it  would  stop  for  the  persons  to 
board,  continued  to  cross  the  street  at  a 
slow  trot,  the  questio^  of  contributory 
negligence  was  for  the  jury.  Stewart  v. 
Portland  R.  Light  &  P.  CJo.  (1911)  58  Or. 
377,  114  Pac.  936,  2  N.  C.  C.  A.  812. 

A  driver  who  saw  a  street  car  ap- 
proaching 250  or  300  feet  distant  as  he 
was  turning  across  the  track  at  a  street 
intersection,  and  also  saw  a  prospective 
passenger  signal  the  car  to  stop,  as  he 
might  well  have  assumed  it  would,  was 
not,  as  matter  of  law,  guilty  of  contrib- 
utory negligence  in  proceeding.  Kling- 
mann  v.  Pittsburg  R.  Co.  (1916)  252  Pa. 
12,  97  Atl.- 128. 

A  driver  who,  upon  reaching  a  street 
intersection,  saw  a  car  approaching,  50 
feet  from  the  comer,  and  also  saw  a 
man  crossing  the  street  toward  the  usual 
car  stop,  and,  supposing  that  he  was 
going  to  board  the  car  and  that  the  car 
would  stop  for  him,  drove  on  without 
waiting  to  see  if  the  car  did  stop,  was 
not,  as  matter  of  law,  guilty  of  contribu- 
tory negligence,  as  he  had  the  right  to 
assume  that  the  car  was  moving  within 
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the  prescribed  speed  limits,  and  that  it 
would  observe  the  regulations  in  respect 
to  reducing  its  speed  at  the  crossing  and 
sounding  a  warning  gong  if  it  did  not 
intend  to  stop  at  the  comer.  City  & 
Surburban  R.  Co.  v.  Cooper  (1909)  32 
App.  D.  0.  550. 

And  a  driver  who  saw  a  car  approach- 
ing and  stopped  within  3  or  4  feet  of  the 
track,  when,  noticing  that  its  speed  had 
been  slackened  upon  the  approach  of  a 
man  from  a  house  near  by  and  thinking 
that  the  car  was  about  to  stop,  he  started 
his  team  and  drove  on  the  track,  was 
not,  as  matter  of  law,  guilty  of  contrib- 
utory negligence,  although  the  place 
where  he  saw  the  car  slacken  its  speed 
was  not  a  regular  stop  and  he  had  no 
right  to  assume  that  the  car  would  stop 
there.  Capital  Traction  Co.  v.  Divver 
(1909)  33  App.  D.  0.  332. 

However,  the  circumstances  may  be 
such  that  a  person  will  be  guilty  of  con- 
tributory negligence  in  relying  upon  a 
ear  to  stop  at  a  crossing. 

Thus,  it  was  negligence  for  one  to 
drive  slowly  in  front  of  a  rapidly  mov- 
ing car,  relying  upon  the  supposition  that 
the  car  would  be  stopped  at  a  crossing. 
Chicago  City  R.  Co.  v.  Strampel  (1903) 
110  m.  App.  482. 

In  West  V.  Detroit  United  R.  Co. 
(1909)  159  Mich.  269,  123  N.  W.  1101," 
it  was  held  to  be  contributory  negligence 
for  a  pedestrian  to  attempt  to  cross  in 
front  of  a  car  approaching  at  full  speed 
30  feet  away,  in  reliance  upon  a  custom 
for  cars  to  be  stopped  at  that  point, 
which  custom,  it  was  apparent,  was  be- 
ing disregarded. 

A  pedestrian  who  started  to  cross  a 
street  railway  track  a  short  distance 
from  a  street  intersection  at  a  point 
where  the  ear  had  the  right  of  way  was 
not  justified  in  relying  upon  the  motor- 
man  to  stop  at  the  crossing,  as  he  was  not 
bound  to  do  so.  Freeman  v.  Brooklyn 
Heights  R.  Co.  (1903)  82  App.  Div.  521, 
81  K.  Y.  Supp.  828. 

And  where  a  pedestrian,  who  saw  a  car 
approaching  rapidly  but  being  slowed  8 
or  10  feet  from  him  when  he  was  but  4 
or  5  feet  from  the  track,  proceeded  to 
cross  without  paying  further  attention 
to  the  car,  apparently  assuming  that  it 
would  be  stopped,  he  was  guilty  of  con- 
tributory negligence.  Thompson  v.  Met- 
ropolitan Street  R.  Co.  (1903)  89  App. 
Div.  10,  86  N.  Y.  Supp.  181. 

e.  Reliance  upon  operation  of  car  at 
customary,     lawful,     or    reasonable 
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L.R-A.1917C. 


justified  in  relying  to  a  considerable  ex- 
tent upon  a  presumption  that  an  ap- 
proaching car  is  being  run  at  the  usual, 
reasonable,  or  lawful  speed,  at  least  in 
the  absence  of  knowledge  that  it  is  be- 
ing operated  at  a  greater  speed,  or  of 
circumstances  which  will  charge  a  rea- 
sonably prudent  person  with  such  knowl- 
edge. 

So,  in  determining  whether  it  is  safe 
to  cross  ahead  of  a  car,  a  driver  has  the 
right  to  assume  that  the  motorman  will 
not  wilfully,  knowingly,  or  heedlessly 
run  over  him,  or  run  the  car  at  a  high 
and  dangerous  speed,  or  at  such  speed 
as  to  place  it  beyond  his  control.  Lang 
V.  Chicago  R.  Co.  (1913)  181  HL  App. 
654.  .    . 

In  Indianapolis  Street  R.  Co.  v.  Bolin 
(1906)  39  Ind.  App.  169,  78  N.  E.  210, 
the  court  said :  ''The  defendant,  seeking 
to  establish  contributory  negligence, 
ought  in  fairness  to  eliminate  his  own 
negligence  as  a  factor,  by  showing  that 
the  traveler,  in  attempting  to  cross,  act- 
ed, or  was  bound  to  act,  not  with  refer- 
ence to  a  usual  and  safe  rate  of  speed, 
but  with  reference  to  the  high  and  dan- 
gerous rate  at  which  the  car  was  being 
negligently  run.  This  can  ordinarily  be^ 
done  by  showing  that  the  actual  rate  was 
known  to  the  traveler,  or  should,  under 
the  circumstances,  have  been  known  to 
him  in  the  exercise  of  ordinary  and  rea- 
sonable care.  It  necessarily  follows  that 
the  mere  faet  that  a  traveler  can  see  an 
approaching  car,  by  which  he  is  after- 
ward struck,  does  not  in  itself  establish 
his  contributory  negligence." 

In  Kern  v.  Des  Moines  City  R.  CoJ 
(1908)  141  Iowa,  620,  118  N.  W.  451,  it 
was  held  that  one  who  saw  a  car  ap- 
proaching 375  feet  distant  as  he  was 
crossing  the  street  to  board  a  car  ap- 
proaching from  the  opposite  direction 
had  a  right  to  assume  that  it  would  not 
be  rushed  down  upon  him  at  an  unusual, 
dangerous,  and  unlawful  rate  of  speed, 
and  was  not  gr^ilty  of  contributory  negli- 
gence as  matter  of  law  in  attempting  to 
go  around  the  rear  of  the  oar  which  he 
expected  to  board,  when  it  was  stopped 
at  an  unusual  place  so  that  it  blocked 
his  way  in  crossing  the  track,  without 
again  looking  for  the  approaching  car.  I 
Unless  one  about  to  cross  street  car 
tracks  is  aware  that  an  approaching  car 
is  running  at  excessive  speed,  he  may  as- 
sume that  it  is  running  at  a  reasonable  or 
lawful  speed.  Adams  v.  Union  Electric 
Co.  (1908)  138  Iowa,  487, 116  N.  W.  332. 
And  the  fact  that  a  car  is  running  at 
an  unlawful  speed  may  be  taken  into  con- 
sideration in  determining  the  question  of 
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contributory  negligence.  Thus,  in  Pow- 
ers V.  Des  Moines  City  R.  Co.  (1909)  143 
Iowa,  427,  121  N.  W.  1095,  where  plain- 
tiff, after  seeing"  a  ear  approaching  which 
he  supposed  was  one  he  wished  to  board, 
started  diagonally  across  the  street  to 
reach  the  place  to  board  it  without  again 
looking  at  the  car,  the  court  said :  "The 
unlawful  speed  at  which  the  car  was  be- 
ing operated  has  a  bearing  upon  the  ques- 
tion of  plaintiff's  contributory  negli- 
gence, for  he  had  a  right  to  assume  when 
he  started  to  cross  the  street,  haying 
seen  the  car  approaching  a  block  away, 
that  it  was  running  at  a  lawful  rate  of 
speed ;  and  if  he  could  cross  the  track  in 
safety  before  the  car  could  reach  him 
coming  at  that  rate  of  speed,  he  was  not 
chargeable  with  contributory  negligence, 
unless  he  had  become  aware  that  it  was 
running  at  a  higher  rate  of  speed." 
I  It  was  not  contributory  negligence  as 
matter  of  law  for  a  pedestrian  to  at- 
tempt to  cross  in  front  of  a  street  car 
approaching  at  a  distance  of  100  feet 
when  she  had  12  feet  to  go,  where  the 
maximum  lawful  speed  of  the  car  was 
12  miles  an  hour,  unless  the  actual  speed 
of  the  car  was  manifest.  McDivitt  v. 
Des  Moines  City  R.  Co.  (1908)  141  Iowa, 
689,  118  N.  W.  459. 

i  If  to  the  driver  of  a  vehicle  there 
reasonably  appears  to  be  sufficient  time 
for  him  to  cross  the  track  before  a 
moving  car  will,  while  running  at  its 
ordinary  speed,  arrive  at  the  place  of 
crossing,  and  if  in  good  faith  and  in  the 
exercise  of  due  care  he  attempts  to  cross, 
it  cannot  be  said  as  matter  of  law  that 
he  is  so  negligent  in  making  the  attempt 
that  he  cannot  recover  damages,  should 
an  accident  occur  because  the  car  wa<3 
running  much  faster  than  usual.  Metro- 
politan Street  R.  Co.  v.  Slayman  (1902) 
64  Kan.  722,  68  Pac.  628,  11  Am.  Neg. 
Rep.  390. 

'  In  Parris  v.  Boston  Elev.  R.  Co.  (1912) 
210  Maes.  585,  96  N.  E.  1098,  the  ques- 
tion of  contributory  negligence  was  held 
to  be  for  the  jury  where  deceased,  upon 
driving  from  a  cross  street,  saw  a  car 
150  feet  distant  and  thought  he  had  suffi- 
cient time  to  cross,  as  would  have  been 
the  case  had  there  been  a  slight  abate- 
ment of  the  unreasonable  rate  of  speed 
at  which  the  car  was  being:  operated,  as 
it  cannot  be  said  that  deceased  was 
bound  to  apprehend  that  the  car  would 
be  run  at  an  unreasonable  speed. 
I  In  Scanlon  v.  Berkshire  Street  R.  Co. 
(1913)  215  Mass.  554,  102  N.  E.  915,  the 
question  of  contributory  negligence  was 
held  to  be  for  the  jury  where  an  experi- 
enced teamster,  upon  driving  over  a 
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crosswalk,  saw  a  car  approaching  400 
feet  distant  and  did  not  look  again  until 
too  late  to  avoid  a  collision,  where  the 
ear  was  being  run  at  an  unreasonable 
speed  which  the  driver  was  not  called 
upon  to  anticipate. 

In  Walker  v.  St.  Paul  City  R.  Co. 
(1900)  81  Minn.  404, 51  L.R.A.  632,  84  X. 
W.  222,  the  court  held  that  it  was  not,  as 
matter  of  law,  negligence  for  a  person 
intending  to  take  passage  on  a  street  car 
to  assume  that  it  was  running  at  the 
customary  speed  and  to  act  with  refer- 
ence to  such  custom  in  crossing  to  reach 
the  proper  place  to  board  the  car,  where 
she  had  no  apparent  reason  to  doubt  that 
the  car  was  being  operated  at  the  custom- 
ary reasonable  speed. 

In  Youngquist  v.  Minneapolis  Street 
R.  Co.  (1907)  102  Minn.  501,  114  N.  W. 
259,  it  is  held  that,  assuming  that  a 
young  man  riding  a  bicycle  across  a 
street  saw  a  car  approaching,  it  was 
nevertheless  a  question  for  the  jury 
whether  he  was  guilty  of  contributory 
negligence  if  the  car  was  traveling  at  a 
far  greater  speed  than  he  had  reason  to 
expect,  and  warning  signals  were  not 
given. 

In  Eckhard  v.  St.  Louis  Transit  Co. 

(1905)  190  Mo.  593,  89  S.  W.  602,  it  is 
held  that  contributory  negligence  as  mat- 
ter of  law  is  not  shown  by  the  fact  that 
a  pedestrian,  after  seeing  a  car  approach- 
ing, attempted  to  cross  in  front  of  it  and 
was  struck  just  as  he  was  leaving  the 
track,  when,  had  the  car  not  been  oper- 
ated at  double  the  lawful  speed,  he  would 
have  crossed  in  safety. 

In  Powers  v.   St.   Louis   Transit   Co. 

(1906)  202  Mo.  267,  100  S.  W.  655,  it  is 
held  that  a  pedestrian  crossing  a  street 
has  a  right  to  assume  that  a  street  car 
is  not  being  run  at  a  rate  of  speed  in 
excess  of  that  prescribed  by  ordinance, 
and  if  she  does  not  know,  or  in  the  exer- 
cise of  ordinary  care  could  not  have 
known,  that  it  was  so  running,  she  is 
not  guilty  of  negligence  in  proceeding, 
using  ordinary  care  and  caution  in  so  do- 
ing. 

In  Strauchon  v.  Metropolitan  Street  R. 
Co.  (1911)  232  Mo.  587,  135  S.  W.  14, 
the  question  of  contributory  negligence 
was  held  to  be  for  the  jury  where  a 
pedestrian,  when  starting  across  a  street, 
saw  a  car  over  a  block  away  and  when 
15  or  18  feet  from  the  track  saw  it  again 
200  feet  away,  but  because  of  his  view- 
point, practically  in  front  of  the  car, 
was  unable  to  ascertain  its  exact  speed, 
and,  having  nothing  especially  to  call  his 
attention  to  its  speed,  naturally  supposed 
that  it  was  running  at  the  ordinary  law- 
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f  ul  rate,  instead  of  double  that  fixed  by 
ordinance. 

In  Deitring  v.  St.  Louis  Transit  Co. 
(1904)  109  Mo.  App.  624,  85  S.  W.  140, 
it  was  held  that  if  an  elderly  man  stopped 
and  looked  when  3  feet  from  a  street  car 
track  and,  seeing  a  car  150  feet  away, 
was  unable  to  discern  that  it  was  ap- 
proaching at  a  rate  of  speed  exceeding 
15  miles  per  hour,  the  lawful  rate,  and 
if  it  was  apparent  that  the  car  was  then 
so  far  distant  from  him  that  an  ordinar- 
ily prudent  person  of  his  age  and  condi- 
tion, exercising  due  care,  could  cross  the 
track  in  safety  in  front  of  a  car  so  run- 
ning without  imminent  danger  of  injury, 
then  he  would  be  justified  in  relying  upon 
the  defendant's  agents  to  operate  the 
ear  within  the  ordinance  limit  and  m  pre- 
suming that  it  was  so  op<^rated  with  due 
care  and  caution  on  their  part,  and 
would  be  justified  in  attempting  to  cross 
the  track. 

In  Omaha  Street  R.  Co.  v.  Mathie- 
sen  (1906)  73  Neb.  820,  103  N.  W.  666, 
contributory  negligence  was  held  to  be 
for  the  jury  where  the  driver  of  a  team, 
upon  approaching  a  street  car  track  and 
having  about  25  feet  to  go  to  cross  in 
safety,  saw  a  ear  200  feet  away  and 
whipped  up  his  horses,  where  he  would 
have  had  ample  time  to  make  the  cross- 
ing had  the  car  not  been  running  con- 
siderably faster  than  the  maximum  speed 
permitted  by  law. 

If  the  driver  of  a  vehicle  at  a  street 
intersection  is  reasonably  justified  in  be- 
lieving that  he  can  pass  over  a  street 
railway  track  before  an  approaching  car, 
if  propelled  at  its  usual  and  ordinary 
rate  of  speed,  wiU  reach  that  point,  he 
should  not  be  held,  as  matter  of  law, 
guilty  of  n^ligence  in  attempting  to 
cross.  McGahey  v.  Citizens  R.  Co.  (1911) 
88  Neb.  218, 129  N.  W.  293. 

In  Woodland  v.  North  Jersey  Street 
R.  Co.  (1901)  66  N.  J.  L.  456,  49  Atl.  479, 
the  question  of  contributory  negligence 
was  held  to  be  for  the  jury  where  one 
driving  a  vehicle  along  a  street,  after 
seeing  a  car  approaching  over  200  feet 
away,  turned  immediately  to  cross  to 
the  right-hand  side  of  the  street  with- 
out hurrying  his  horse,  as  he  had  a  right 
to  assume  that  the  car  was  furnished 
with  appliances  to  reduce  speed  and  to 
stop,  and  that  it  would  not  continue  to 
nm  at  a  speed  incompatible  with  the 
safe  use  of  the  street  by  other  vehicles. 

In  Peterpolo  v.  Public  Service  R.  Co. 
(1911)  81  N.  J.  L.  390,  79  Atl.  307,  con- 
tributory negligence  was  held  to  be  for 
the  jury  where  the  driver,  seeing  a  car 
50  or  75  vards  distant  when  he  was  but 
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15  or  20  feet  from  the  track,  proceeded 
across  without  accelerating  his  speed,  as 
he  had  a  right  to  rely  upon  the  duty  im- 
posed by  law  upon  the  traction  company 
to  exercise  care  in  operating  the  car  in 
respect  to  the  speed  and  control  there- 
of, so  as  not  to  endanger  the  safety  of 
other  travelers  using  the  highway. 

Every  person  who  uses  the  street  cross- 
ings has  a  right  to  assume  that  those  who 
are  operating  street  cars  are  handling 
them  with  a  due  regard  to  the  rights  of 
others  and  that  they  will  exercise  ordi- 
nary care  and  prudence  in  their  opera- 
tion, and  to  that  extent  has  a  right  to 
rely  upon  the  conduct  of  those  operating 
the  cars;  and  the  fact  that  a  car  was 
running  at  a  rapid  rate  of  speed  300  feet 
from  the  crossing  was  no  notice  to  a 
driver  that  those  operating  the  car  in- 
tended to  continue  at  that  rate,  regard- 
less of  the  rights  of  others  at  a  street 
intersection.  Bertsch  v.  Metropolitan 
Street  R.  Co.  (1902)  68  App.  Div.  228, 
74  N.  Y.  Supp.  238,  affirmed  in  (1903) 
173  N.  Y.  634,  66  N.  E.  1104. 

A  driver  approaching  a  street  cross- 
ing has  a  right  to  assume  that  the  motor- 
man  of  an  approaching  car  is  regulating 
its  speed  within  the  limits  provided  by 
ordinance,  and  that  he  is  operating  the 
car  in  an  ordinarily  careful  manner,  so 
that  it  can  be  stopped  within  a  reason- 
able distance.  Mansfield  R.  Light  &  P. 
Co,  V.  Kiner  (1913)  2  Ohio  App.  82,  35 
Ohio  C.  C.  175. 

If  a  car  is  such  a  distance  from  a 
pedestrian  that  he  has  ample  time  to 
cross  if  it  is  run  at  the  usual  speed,  it 
cannot  be  said  as  matter  of  law  that  he 
is  negligent  in  going  across  the  tracks. 
Wolf  V.  City  R.  Co.  (1907)  50  Or.  67,  85 
Pac.  620,  91  Pac.  460, 15  Ann.  Cas.  1181; 

Where  a  plaintiff  was  riding  in  a 
buggy,  at  a  speed  of  9  miles  an  hour, 
parallel  with  a  street  car  track,  and  last 
observed  a  car  when  he  was  at  150  feet 
from  a  crossing  where  he  intended  to 
turn  into  another  street,  at  which  time 
the  car  was  250  feet  behind,  it  was  not 
contributory  negligence  as  matter  of  law 
to  proceed  to  the  point  of  crossing  with- 
out again  looking,  where,  had  the  ear 
been  proceeding  at  the  lawful  rate  of 
speed,  there  would  have  been  an  ampld 
margin  of  safety,  but  the  collision  oc- 
curred because  the  car  was  proceeding  at 
20  miles  an  hour,  double  the  lawful  speed. 
Palmer  v.  Portland  R.  Light  &  P.  Co. 
(1910)  56  Or.  262,  108  Pac.  211. 

Where  a  driver  upon  reaching  a  busy 
street  crossing  saw  a  car  250  feet  from 
him,  he  having  25  feet  to  go  to  cross  the 
track,  and  did  not  notice  whether  the 
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car  was  in  motion  or  not,  he  took  only 
the  chance,  in  proceeding,  of  crossing 
the  street  in  safety  in  advance  of  a  car 
which  approached  at  the  usual  speed,  and 
not  of  heing  run  down  by  a  car  pro- 
pelled at  an  unusual  speed  of  which  he 
had  no  notice,  and  the  question  of 
contributory  negligence  was  properly 
left  to  the  jury.  Callahan  v,  Phila- 
delphia Traction  Co.  (1898)  184  Pa.  425, 
39  Atl.  222. 

A  driver  who,  as  his  horses  reached  a 
car  track,  saw  a  car  turning  upon  the 
street  220  feet  distant,  with  the  motor- 
man  standing  back  from  the  controlling 
apparatus  and  looking  in  another  direc- 
tion, was  not  guilty  of  contributory 
negligence  in  continuing  across  the  track, 
as  he  had  a  right  to  assume  that  the  car 
would  run  at  the  usual  rate  of  speed, 
which  would  have  permitted  him  to  pass 
the  track  without  injury,  and  he  was  not 
required  to  act  upon  the  presumption 
that  the  motorman's  inattention  to  his 
duties  would  continue  until  the  crossing 
was  reached.  Hamilton  v.  Consolidated 
Traction  Co.  (1902)  201  Pa,  351,  50  Atl. 
946,  11  Am.  Neg.  Rep.  153. 

A  driver  of  a  team  and  wagon,  upon 
approaching  a  street  car  track  at  a  street 
intersection,  has  a  right  to  assume  that 
a  car  which  he  sees  approaching  will  be 
run  at  the  usual  speed  and  in  the  usual 
manner,  and  is  not  chargeable  with 
notice  that  the  car  is  not  under  the  con- 
trol of  the  motorman  and  could  not  be 
stopped.  Grupp  v.  Philadelphia  Rapid 
Transit  Co.  (1910)  42  Pa.  Super.  Ct.  271. 

Where  the  driver  of  an  automobile 
who,  when  15  feet  from  the  near  rail, 
saw  a  car  approaching  250  feet  distant, 
thinking  he  had  time  to  cross  ahead  of 
it,  continued  to  advance,  when,  because 
of  the  excessive  speed  of  the  car  and  the 
failure  of  the  automobile  to  respond  to 
an  increase  of  speed,  the  rear  of  the  lat- 
ter was  struck,  the  chance  which  the 
driver  took  was  of  crossing  the  tracks  in 
safety  in  advance  of  a  car  which  was 
then  in  view  but  approaching  at  the 
usual  rate  of  speed,  and  the  question  of 
contributory  negligence,  was  for  the 
jury.  Bickley  v.  Southern  Pennsylvania 
Traction  Co.  (1914)  56  Pa.  Super.  Ct. 
113. 

One  driving  along  a  street  upon  which 
car  tracks  were  laid,  and  seeing  a  car 
about  two  blocks  away,  was  not  guilty  of 
contributory  negligence  in  turning  across 
the  track  at  an  intersecting  street,  where 
the  rear  wheel  of  his  wagon  was  struck 
by  the  car,  which  was  running  at  a  high- 
ly excessive  speed.  Denny  v.  Seattle,  R. 
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&  S.  R.  Co.  (1910)  60  Wash.  426,  111 
Pac.  450. 

A  pedestrian  who  saw  a  car  approach- 
ing on  the  far  track  500  feet  distant  had 
the  right  to  assume  that  it  was  not  pro- 
ceeding at  an  unlawful  rate  of  speed,  and 
was  not  guilty  of  contributory  negligence 
in  passing  behind  a  car  on  the  near  track 
to  the  other  track,  when  she  would  have 
had  ample  time  to  cross  had  the  ap- 
proaching car  been  running  at  a  lawful 
rate  of  speed.  Seattle  Electric  Co.  v. 
Hovden  (1911)  111  C.  C.  A.  191,  190 
Fed.  7. 

But,  while  one  crossing  a  street  rail- 
way track  has  a  right  to  assume  that 
cars  will  be  run  at  a  reasonable  rate  of 
speed  and  under  ready  control  when  ap- 
proaching street  crossings,  such  assump- 
tion cannot  be  relied  upon  as  a  guide  to 
conduct  or  as  an  excuse  for  taking  a  risk 
after  knowledge  or  fair  warning  to  the 
contrary,  and  he  must  take  the  conse- 
quences if  in  estimating  the  speed  he 
makes  a  mistake  which  a  reasonably 
prudent  man  would  not  have  made. 
Thomas  v.  Kansas  City  Elev.  R.  Co. 
(1909)  79  Kan.  335,  99  Pac.  594;  Led- 
widge  V.  St.  Louis  Transit  Co.  (1903)  — 
Mo.  App.  — ,  73  S.  W.  1008 ;  Deitring  v. 
St.  Louis  Transit  Co.  (1904)  109  Mo. 
App.  524,  85  S.  W.  140. 

So  it  was  contributory  negligence  for 
a  pedestrian,  upon  her  way  across  a 
street  being  obstructed  by  a  car  on  the 
far  track  and  after  seeing  a  car  ap- 
proaching on  the  near  track  300  feet 
away,  to  turn  her  back  to  it  and  start 
around  the  standing  car,  relying  upon 
those  operating  the  approaching  car  to 
observe  the  speed  ordinance.  Starck  v. 
Pacific  Electric  Co.  (1916)  172  Oal,  277, 
L.R.A.1916E,  58,  156  Pac.  51. 

And  it  was  contributory  negligence  for 
a  driver,  because  of  fright  of  one  of  his 
mules,  to  attempt  to  cross  a  street  car 
track  to  the  left  side  of  the  street  at  a 
time  when  a  car  was  100  yards  awa3% 
running  20  miles  an  hour,  and  the  driver 
could  see  that  the  motorman  had  his 
back  turned.  Rome  R.  &  Light  Co.  v. 
Bama  (1915)  16  Ga.  App.  1,  84  S.  E. 
209. 

In  Gordon  v.  Metropolitan  Street  R. 
Co.  (1911)  153  Mo.  App.  555,  134  S.  W. 
26,  an  action  for  the  death  of  a  pe- 
destrian who  was  crossing  a  street  and 
was  struck  by  a  car  running  at  a  high 
and  reckless  rate  of  speed,  the  court 
said:  "The  duty  of  the  deceased  to  pay 
close  attention  to  his  way  over  the  tracks 
was  a  continuing  duty  and  he  was  not  ex- 
cused from  the  performance  of  that  duty 
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by  the  presumption  he  was  entitled  to 
indulge  that  the  ear  would  not  be  run 
faster  than  20  miles  per  hour  and  at  that 
speed  was  too  far  away  to  menace  him. 
The  law  did  not  require  him  to  look  at 
the  car  constantly,  but  it  did  require  him 
to  give  it  ordinary  attention,  and  if  such 
attention  would  have  disclosed  the  reck- 
less speed  and  manner  in  which  it  was 
being  operated,  he  had  no  right  to  pre- 
sume anything  at  variance  with  the  plain 
facts  within  his  observation.'' 

One  who  is  familiar  with  the  habit  of  a 
street  railway  company  to  run  its  cars 
at  a  greater  speed  than  that  allowed  by 
law  at  a  particular  place  is  not  justified 
in  acting  on  the  presumption  that  they 
will  not  be  run  in  excess  of  the  legal 
speed.  Nufer  v.  Metropolitan  Street  R. 
Co.  (1916)  —  Mo.  App.  —,  182  S.  W. 
792. 

One  about  to  cross  street  railway 
tracks  has  no  right  to  rely  upon  the 
bounden  duty  of  the  motorman  to  keep 
his  car  under  control  when  he  sees,  as  a 
matter  of  fact,  that  the  motorman  is 
neglecting  his  duty  by  running  at  a  high 
rate  of  speed,  with  his  attention  direct- 
ed elsewhere  than  ahead.  Seggerman  v. 
Metropolitan  Street  R.  Co.  (1902)  38 
Misc.  374,  77  N.  Y.  Supp.  905,  affirmed 
in  (1903)  82  App.  Div.  637,  80  N.  Y. 
Supp.  1147. 

And  in  JN^etterfield  v.  New  York  City 
R.  Co.  (1908)  129  App.  Div.  56, 113  N.  Y. 
Supp.  434,  it  was  held  that  a  driver  ap- 
proaching a  street  car  track  has  no  right 
to  induldge  in  presumptions  as  to  the 
speed  at  which  the  car  is  approaching, 
but  is  bound  to  look,  and,  if  the  car  is 
in  sight,  to  determine  whether  or  not  he 
has,  in  the  exercise  of  ordinary  care, 
reasonable  opportunity  to  cross  the 
tracks;  and  it  is  for  the  jury  under  all 
the  circumstances  to  say  whether  he  was 
negligent. 

d.  Reliance  upon  right  of  tray. 

For  violation  of  a  statute  or  ordinance 
giving  one  vehicle  the  right  of  way  over 
another  as  affecting  liability  for  injury, 
see  Bain  v.  Ft.  Smith  Light  &  Traction 
Co.  L.R.A.  1915D,  1021,  and  the  note 
thereto. 

As  is  shown  in  a  note  to  Moore  v. 
Rochester  R.  Co.  49  L.R.A.(N.S.)  605,  on 
the  general  question  as  to  right  of  way 
between  street  cars  and  vehicles  at 
points  where  streets  bisect  or  intersect, 
the  great  weight  of  authority  is  to  the 
effect  that  neither  vehicles  nor  street 
cars  have  superior  rights  at  street  cross- 
ings, but  that  each  must  use  ordinary 

care  in  crossing. 
L.R.A.1917C. 


In  some  cases  it  is  held  that  one  who 
is  crossing  street  car  tracks  at  a  street 
intersection  and  reaches  the  crossing 
ahead  of  a  car  has  a  right  to  act  upon 
the  assumption  that  the  motorman  will 
recognize  his  prior  right  to  cross. 

Thus,  a  driver  who  saw  a  car  ap- 
proaching, three  quarters  of  a  block 
away  when  the  heads  of  his  horses  were 
5  feet  from  the  first  track,  and  kept  on 
across  the  street,  was  not  guilty  of  con- 
tributory negligence  as  matter  of  law, 
as  the  rights  of  the  parties  were  equal  at 
street  intersections ;  and  the  plaintiff  was 
perhaps  justified  in  assuming  that,  hav- 
ing started  across  the  track,  the  speed 
of  the  car  would  be  reg^ulated  so  as  to 
permit  him  to  pass  in  safety.  Hunter  v. 
Third  Ave.  R.  Co.  (1897)  21  Misc.  1,  46 
N.  Y.  Supp.  1010. 

In  Frank  v.  Metropolitan  Street  R.  Co. 
(1901)  68  App.  Div.  100,  68  N.  Y.  Supp. 
637,  affirmed  in  (1902)  171  N.  Y.  666,  64 
N.  E.  1121,  where  a  man  sixty  years  of 
age  attempted  to  cross  street  car  tracks 
at  a  street  crossing  though  he  saw  a 
horse  car  approaching  100  feet  aWay,  he 
having  about  14  feet  to  go  to  cross  the 
track,  it  was  held  that  he  was  not  guilty 
of  contributory  negligence  in  attempting 
to  cross,  although  the  car  was  approach- 
ing at  a  high  rate  of  speed,  as  he  had  a 
right  to  assume  that  it  was  under  con- 
trol, and  would  be  operated  with  due  re- 
gard to  his  rights. 

One  driving  a  truck  at  a  moderate  pace 
at  a  street  crossing  and  seeing  a  street 
car  approaching,  65  feet  away,  had  a 
right  to  cross  the  tracks  relying  on  the 
presumption  that  the  motorman  would 
respect  his  right  to  cross  and  would  use 
ordinary  care  to  prevent  a  collision. 
Littlefield  v.  New  York  City  R.  Co. 
(1906)  51  Misc.  637,  101  N.  Y.  Supp.  75. 

In  Weinberger  v.  North  Jersey  Street 
R.  Co.  (1906)  73  N.  J.  L.  694,  64  Atl. 
1059,  where  the  driver  of  the  vehicle 
reached  a  street  crossing  at  about  the 
same  time  that  the  street  car  did,  under 
such  circumstances  that  he  had  grounds 
for  thinking  he  had  acquired  a  prior 
right  of  way  to  cross,  and  the  motorman 
slowed  the  car  or  stopped  it,  so  that  the 
driver  was  justified  in  thinking  that  his 
right  to  cross  had  been  recognized,  it 
was  held  that  he  was  not  guilty  of  con- 
tributory negligence  in  proceeding  to 
do  so. 

So  a  pedestrian  upon  a  crosswalk, 
where  he  might  reasonably  assume  that 
the  motorman  of  a  street  car  would  ex- 
pect pedestrians  to  cross  and  would  have 
the  car  under  proper  control,  had  a  right 
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to  expect  that  his  right  to  cross  would  be 
respected,  if  he  was  in  a  position  to  justi- 
fy such  crossing  under  a  reasonable  be- 
lief that  he  could  safely  do  so  if  both 
he  and  the  motorznan  exercised  reason- 
able care.  Kraut  v.  Public  Service  R. 
Co.  (1911)  82  N.  J.  L.  437,  81  Atl.  761, 
reversing  (1910)  79  N.  J.  L.  408,  76  Atl. 
165. 

And  it  was  not  contributory  negligence 
to  drive  across  a  track  ahead  of  a  street 
car  when  it  was  so  far  away  that  by  the 
exercise  of  reasonable  care  on  the  part 
of  the  operator  it  might  have  been 
stopped  before  reaching  the  place  of 
crossing,  as,  the  rights  of  the  street  car 
company  and  the  driver  of  the  team 
being  equal  at  the  crossing,  he  had  a 
right  to  cross  ahead  of  the  car,  notwith- 
standing the  fact  that  his  doing  so  would 
require  that  the  speed  of  the  car  must 
be  retarded  to  prevent  a  collison.  To- 
ledo Street  R.  Co.  v.  Westenhuber  (1901) 
22  Ohio  C.  C.  67, 12  Ohio  C.  D.  22. 

And  where  a  driver  reached  a  crossing 
ahead  of  a  street  car,  he  had  a  right  to 
cross  ahead  of  it,  notwithstanding  his 
doing  so  would  require  its  speed  to  be  re- 
tarded, or  even  brought  to  a  stop,  if 
necessary  to  avoid  a  collsion.  Mansfield 
R.  Light  &  P.  Co.  V.  Kiner  (1913)  2  Ohio 
App.  82,  35  Ohio  C.  C.  176. 

But  although  one  crossing  a  street  car 
track  at  a  street  intersection  may  have 
a  legal  right  of  way  when  he  precedes  a 
car  to  the  crossing,  he  may  be  guilty  of 
contributory  negligence  in  relying  upon 
that  right  when  it  is  apparent  that  it  is 
not  being  respected  by  the  motorman,  or 
when  to  an  ordinarily  prudent  person  it 
would  appear  to  be  dangerous  to  do  so. 

Thus,  a  mail  carrier  who  was  struck 
while  looking  at  a  car,  apparently  rely- 
ing on  the  right  of  way  given  to  mail 
wagons,  was  guilty  of  contributory 
negligence.  Bain  v.  Ft.  Smith  Light  & 
Traction  Co.  (1916)  116  Ark.  126,  L.R.A. 
1915D,  1021,  172  S.  W.  843. 

And  although  as  between  a  team  and  a 
trolley  car  the  first  reaching  a  crossing 
has  the  right  of  way,  nevertheless,  if 
when  a  driver  reaches  the  crossing  it  is 
apparent  that  his  rights  are  not  being 
observed  by  the  motorman,  he  can  not 
proceed  without  imprudence  and  is 
bound  to  stop  or  turn  aside,  if  he  can  by 
the  exercise  of  due  care  do  bo,  and  thus 
protect  himself  from  injury.  Earle  v. 
Consolidated  Traction  Co.  (1900)  64  N. 
J.  L.  573,  46  Atl.  613,  8  Am.  N^.  Rep. 
96. 

So,  in  Schwanewede  v.  North  Hudson 
County  R.  Co.  (1902)  67  N.  J.  L.  449,  61 
L.RJV.1917C. 


Atl.  696,  11  Am.  Neg.  Rep.  463,  it  was 
held  to  be  contributory  negligence  as 
matter  of  law  for  a  driver  who  saw  a 
car  approaching  at  full  speed  when  he 
was  20  feet  from  the  track  to  continue 
across,  when  it  was  apparent  that  the 
motorman  was  not  going  to  respect  his 
prior  right  to  cross. 

Where  a  driver  when  at  the  house  line 
of  a  street  saw  a  car  a  block  away  ap- 
proaching on  the  far  track,  and  again, 
when  his  horse  was  at  the  near  track, 
saw  the  car  100  feet  away,  and  con- 
tinued at  a  slow  jog  without  again  look- 
ing for  the  car,  it  was  error  to  charge  the 
jury  that  he  was  justified  in  attempting 
to  cross  because  he  was  closer  to  the 
point  of  crossing,  that  it  was  under  such 
circumstances  the  absolute  duty  of  the 
motorman  to  give  the  driver  the  right  of 
way,  and  that  if  he  had  the  right  of  way 
when  he  was  nearer  to  the  point  of 
crossing  he  had  the  right  to  proceed 
upon  the  track,  as  such  charge  was  liable 
to  convey  to  the  jury  the  idea  that  an 
absolute  right  of  way  was  established 
in  favor  of  the  driver  because  he  was 
nearer  the  point  of  crossing,  and  that 
he  had  an  absolute  right  to  insist  upon 
his  right  of  way  without  regard  to  possi- 
ble consequences,  and  would  be  entitled 
to  recover  without  regard  to  whether  or 
not  it  had  been  prudent  to  so  insist,  and 
leaves  no  room  for  the  application  of  the 
rule  of  law  respecting  contributory 
negligence.  Post  v.  New  York  City  R. 
Co.  (1906)  93  N.  Y.  Supp.  1109. 

If  it  was  apparent  to  a  driver  ap- 
proaching a  street  car  track,  or  if  it 
would  have  been  apparent  to  a  man  of 
ordinary  prudence,  exercising  ordinary 
care,  that  an  approaching  car  would 
inevitably  overtake  him  unless  its  speed 
was  slackened,  it  is  hot  a  prudent  act  for 
him  to  assert  his  right  and  proceed,  even 
though  it  was  the  duty  of  the  motorman 
to  slow  down  and  stop  to  enable  him  to 
cross.  Netterfield  v.  New  York  City  R. 
Co.  (1908)  129  App.  Div.  66,  113  N.  Y. 
Supp.  434;  Goodman  v.  New  York  City 
R.  Co.  (1906)  96  N.  Y.  Supp.  644. 

So  one  who  drives  upon  a  street  car 
track  but  16  feet  ahead  of  an  approach- 
ing car  does  not  show  freedom  from  con- 
tributory negligence,  even  if  it  was  at 
a  street  intersection  where  he  had  equal 
rights  with  the  car.  Fitzgibbon  v.  Joline 
(1909)  116  N.  Y.  Supp.  123. 

And  where  a  team  and  a  street  car  are 
approaching  each  other  from  opposite 
directions  and  the  driver  of  the  team 
turns  across  the  track  so  close  ahead  of 
the  car  that  the  motorman  is  unable  to 
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avoid  a  collision,  apparently  either  under 
a  misconception  as  to  the  distance  or 
speed  of  the  car,  or  under  a  belief  that 
it  will  be  stopped  at  a  crossing  to  give 
him  the  right  of  way,  he  is  guilty  of  con- 
tributory negligence.  Gregoire  v.  Port- 
land R.  Light  &  P.  Co.  (1914)  72  Or. 
395,  143  Pac.  1103. 

One  who  was  driving  at  night  in  a 
dark  covered  wagon  in  a  city  street  and 
saw  a  car  approaching  down  grade  when 
he  was  50  feet  from  the  track,  and  as 
his  horse  was  about  to  step  on  the  track 
noticed  that  it  was  near  him,  but  went 
on  without  even  quickening  the  pace  of 
his  horse,  apparently  acting  on  the  as- 
sumption that  if  he  reached  the  crossing 
first  he  was  entitled  to  go  on,  and  that 
the  duty  of  avoiding  a  collision  rested 
entirely  with  the  motorman,  was  guilty 
of  contributory  negligence  as  matter  of 
law.  Smith  v.  Electric  Traction  Co. 
(1898)  187  Pa.  110,  40  Atl.  966,  4  Am. 
Neg.  Rep.  726. 

One  who  saw  a  car  approaching  as  he 
passed  the  building  line  of  a  street  but 
continued  to  drive  slowly,  and  looked 
again  when  he  had  20  feet  to  go  to  cross 
in  safety  and  continued  at  the  same  rate, 
apparently  relying  on  the  assumption 
that  when  he  reached  the  crossing  first 
the  duty  to  avoid  a  collision  rested  whol- 
ly with  the  motorman,  when  the  car  was 
so  near  that  it  struck  his  front  wheel, 
was  guilty  of  contributory  negligence. 
Mease  v.  United  Traction  Co.  (1904)  208 
Pa.  434,  57  Atl.  820. 

e.  invitation  to  cross. 

In  Cuddy  v.  Boston  Elev.  R.  Co. 
(1911)  208  Mass.  134,  94  N.  E.  251,  it 
was  held  that  the  fact  that  the  motor- 
man  nodded  to  a  pedestrian,  indicating 
that  he  should  cross  in  front  of  the  car, 
was  suflcient  to  require  submission  of 
the  question  of  contributory  negligence 
to  the  jury,  although,  under  the  circum- 
stances, in  the  absence  of  such  invitation 
he  might  have  been  considered  guilty  of 
contributory  negligence  in  attempting  to 
cross. 

In  Van  Ness  v.  North  Jersey  Street 
R.  Co.  (1909)  77  N.  J.  L.  551,  73  Atl. 
509,  it  was  held  that  where  there  was 
evidence  tending  to  show  that  a  pe- 
destrian upon  a  crosswalk  was  led  to  be- 
lieve, by  the  stopping  or  stalling  of  the 
ear,  that  he  was  to  be  allowed  to  cross,  it 
was  for  the  jury  to  determine  whether  he 
was  guilty  of  contributory  negligence  in 
stepping  in  front  of  the  car. 

So,  where  a  motorman  orders  a  driver 
to  cross  the  track  ahead  of  the  ear,  the 
latter  is  not  guilty  of  contributory  negli- 
LJI.A.1917C. 


g^nce  in  doing  so.  Willensky  v.  Nassau 
Electric  R.  Co.  (1914)  161  App.  Div. 
934,  146  N.  Y.  Supp.  142. 

And  where  plaintiff's  testimony  was 
that,  as  he  was  about  to  cross  defend- 
ant's car  tracks  and  a  car  going  slowly 
was  approaching  the  crossii^,  the  motor- 
man  motioned  to  him  to  cross  and  then 
increased  the  speed  of  the  car  so  that  he 
was  struck,  while  it  was  error  for  the 
court  to  charge  the  jury  that  if  they  be- 
lieved this  testimony  the  defendant  was 
guilty  of  negligence  and  plaintiff  was 
not  guilty  of  contributory  negligence, 
the  question  of  negligence  and  con- 
tributory negligence  should  have  been 
left  to  the  jury.  Fiori  v.  Metropolitan 
Street  R.  Co.  (1904)  98  App.  Div.  49,  90 
N.  Y.  Supp.  521. 

And  in  Kalmowitz  v.  New  York  City 
Interborough  R.  Co.  (1917)  162  N.  Y. 
Supp.  606,  where  one  who  was  driving 
an  automobile  stopped,  until  signaled  by 
the  motorman  of  a  standing  car  to  cross 
ahead,  he  was  held  not  guilty  of  con- 
tributory negligence  in  obeying  the  sig- 
nal, although  the  motorman  started  at 
about  the  same  time,  as  the  driver  had  a 
right  to  assume  that  the  motorman 
would  keep  control  of  the  car  and  allow 
him  to  pass. 

JX.  Application* 

a.  In  general* 

The  eases  included  under  this  division 
are  such  as,  because  of  their  general 
nature,  do  not  conveniently  lesad  them- 
selves to  a  more  particular  classification. 
Cases  which  hold  that  contributory  negli- 
gence was  shown  as  matter  of  law,  or 
that  it  was  a  question  of  fact  for  the 
jury  upon  more  specific  circumstances, 
will  be  found  in  prior  divisions  of  the 
note. 

h.  Question  for  jurv» 

1»  VehieleB, 

Under  the  following  circumstances  it 
was  held  that  the  question  of  contribu- 
tory n^ligence  in  attempting  to  cross  in 
front  of  an  observed  street  car  with  a 
vehicle  was  for  the  determination  of  the 
jiiry: 

— ^where,  at  a  street  intersection,  a 
driver  saw  a  car  a  block  away,  and,  be- 
lieving that  he  had  ample  time  to  cross, 
attempted  to  do  so,  but  a  moment  later 
perceived  that  the  car  was  coming  at  a 
speed  of  30  or  35  miles  an  hour,  when  he 
whipped  up  his  horses  in  an  imsuccess- 
f ul  oideavor  to  escape  a  oolliaion.  Wag- 
ner V.  United  R.  Co.  (1912)  19  OaL  App. 
396, 126  Pac.  186 ; 
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— where  he  attempted  to  drive  across 
in  front  of  a  car  which  was  half  a  block 
away.  Chicago  City  R.  Co.  v.  Sandusky 
(1902)  198  Dl.  400,  64  N.  E.  990,  affirm- 
ing (1901)  99  111.  App.  164; 

— where  he  thought  he  had  time  to 
drive  across  and  he  started  to  do  so 
when  the  car  was  300  feet  away.  Chi- 
cago Union  Traction  Co.  v.  Jacobson 
(1906)  217  Dl.  404,  75  N.  E.  508,  affirm- 
ing (1905)  118  111.  App.  383; 

— where  a  car  was  at  least  200  feet 
away  when  he  started  to  cross  and  he 
hastened  as  soon  as  he  saw  his  danger,* 
but  the  hind  wheel  was  struck.  Chicago 
City  R.  Co.  V.  Benson  (1903)  108  DL 
App.  193; 

— where  he  stopped  his  team  near  the 
track  while  it  was  snowing,  and,  seeing 
a  car  150  feet  away,  which  he  thought 
was  moving  toward  him,  started  to 
cross,  the  rear  wheel  being  struck.  Fish- 
er V.  Chicago  City  R.  Co.  (1904)  114  DL 
App.  217; 

— where,  after  waiting  for  a  car  to 
pass  upon  the  near  track,  he  saw  a  car 
approaching  on  the  other  track  about 
half  a  block  awav,  and  proceeded. 
Central  R.  Co.  v.  Sehnert  (1904)  115 
DL  App.  560; 

— where  one  driving  a  four-horse  team, 
upon  seeing  a  car  a  block  distant,  at- 
tempted to  drive  in  front  of  it,  where  a 
collision  probably  would  not  have  oc- 
curred had  the  speed  of  the  car  not  been 
greatly  accelerated.  United  R.  &  Elec- 
tric Co.  V.  Watkins  (1905)  102  Md.  264, 
62  Atl.  234; 

— where  one  driving  a  heavily  loaded 
wagon  across  a  street  railway  track 
saw  a  car  approaching  about  200  feet 
distant,  but  did  not  ascertain  that  it 
ivas  moving  rapidly  until  it  had  covered 
about  half  of  that  distance,  at  which 
time  his  team  was  on  the  track.  Scannell 
V.  Boston  Elev.  R.  Co.  (1900)  176  Mass. 
170,  57N.  E.  341; 

— where  one  saw  a  car  500  feet  away 
stop  to  let  a  passenger  alight  and  then 
start  towards  him  as  he  started  to  drive 
across  the  track,  and,  when  the  horse  was 
on  the  track,  observed  that  the  car  was 
from  300  to  350  feet  away  and  had  in- 
creased its  speed  considerably,  and, 
when  he  himself  was  between  the  two 
tracks  and  the  horse  was  over,  noticed 
that  the  car  was  about  200  feet  away, 
but  had  almost  reached  a  place  of  safety 
when  his  rear  wheel  was  struck,  and  the 
speed  of  the  car  may  have  been  found 
to  have  been  such  that  a  slight  reduction 

of  the  same  would  have  averted  a  col- 
L.Rji..l917C. 


lision.     Sellon  v.  Boston    Elev.    R.    Co. 
(1911)  208  Mass.  507,  94  N.  E.  684; 

— where  one  driving  a  circus  wagon 
drawn  by  six  horses  attempted  to  cross 
ahead  of  a  car  which  he  saw  approach- 
ing, 500  feet  distant.  Deitsch  v.  Trans 
St.  Mary's  Traction  Co.  (1908)  156  Mich. 
15, 118N.  W.  489; 

— ^where  one,  riding  in  a  wagon  driven 
by  another,  upon  entering  a  street  saw 
a  car  apparently  60  or  70  yards  away 
and,  thinking  there  was  sufficient  time 
to  cross,  directed  his  attention  elsewhere, 
instead  of  trying  to  jump  out.  Taylor 
V.  Metropolitan  Street  R.  Co.  (1914) 
256  Mo.  191,  165  S.  W.  327; 

— where  one  in  daylight,  in  full  view 
of  the  motorman,  drove  about  25  feet 
to  cross  a  track  upon  which  a  car  was 
moving  rapidly  in  his  direction,  about 
200  feet  distant.  Linder  v.  St.  Louis 
Transit  Co.  (1903)  103  Mo.  App.  574, 
77  S.  W.  997; 

— where  the  driver  of  a  heavy  wagon, 
upon  coming  from  an  alley  into  a  street 
and  seeing  a  car  over  500  feet  distant, 
proceeded  to  cross,  without  noticing  the 
excessive  speed  of  the  car  until  it  was 
too  late.  Criss  v.  United  R.  Co.  (1914) 
183  Mo.  App.  392,  166  S.  W.  834; 

— where  a  driver  at  an  intersecting 
street  saw  a  ear  a  block  distant,  advanc- 
ing at  a  high  rate  of  speed,  and  attempt- 
ed to  cross.  Zindler  v.  Public  Service  R. 
Co.  (1909)  78  N.  J.  L.  536,  74  AtL  478; 

— where  the  driver  of  a  heavilv  load- 
ed  truck  saw  a  car,  coming  very  fast, 
when  it  was  200  feet  away  and  his  horse 
was  about  9  feet  from  the  track,  and 
continued  his  course  at  the  same  gait, 
so  that  the  rear  end  of  the  truck  was 
struck.  See  v.  Public  Service  R.  Co. 
(1911)  82  N.  J.  L.  144,  81  Atl.  745; 

— ^where  one,  riding  on  a  heavily  load- 
ed truck  with  the  driver,  saw  a  car  ap- 
proaching rapidly  a  block  away,  as  they 
were  about  to  turn  at  a  street  inter- 
section to  cross  the  track,  and,  looking 
again  as  they  were  nearly  on  the  track, 
saw  the  car  a  short  distance  away,  and 
told  the  driver  to  go  ahead,  and  again 
looked  when  the  car  was  125  feet  away 
with  its  speed  apparently  unchanged, 
and  told  the  driver  to  whip  the  horse. 
Lopes  V.  Linch  (1917)  220  N.  Y.  64,  115 
N.  E.  15,  reversing  (1915)  168  App.  Div. 
41,  153  N.  Y.  Supp.  673; 

— where  a  driver,  when  within  15  feet 
of  a  track,  saw  a  car  600  feet  away,  and 
continued  across.  Shanley  v.  Union  R. 
Co.  (1895)  14  Misc.  442,  35  N.  Y.  Supp. 
1030. 

— ^where  the  driver  of  a  heavy  wagon, 
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upon  reachifig  the  crosswalk,  proceeded 
when  he  saw  a  car  approaching  200  feet 
away,  hut,  when  his  horse  was  upon  the 
track  and  he  saw  that  the  car  was  but 

80  feet  away  and  was  not  slackening  its 
speed,  signaled  the  gripman  to  keep 
back,  and  endeavored  to  hurry  his  horse. 
Reilly  v.  Third  Ave.  R.  Co.  (1896)  16 
Misc.  11,  37  N.  Y.  Supp.  693; 

— where  one  attempted,  to  drive  in 
front  of  a  car  60  feet  away,  which  could 
have  been  stopped  in  from  16  to  26  feet. 
Cass  V.  Third  Ave.  R.  Co.  (1897)  20  App. 
Div.  591,  47  N.  Y.  Supp.  356; 

— where  one  who,  when  his  horses  were 
were  on  the  south-bound  track,  saw  a 
car  approaching,  at  least  half  a  block 
away,  on  the  other  track,  proceeded  at 
a  fast  walk.  Reilly  v.  Metropolitan 
Street  R.  Co.  (1899)  26  Misc.  814,  67 
N.  Y.  Supp.  278; 

— where  the  driver  of  a  truck  having 
a  light  upon  it  started  to  cross  at  a  point 
between  intersecting  streets  when  he  saw 
a  car  standing  about  100  feet  away. 
Lowy  V.  Metropolitan  Street  R.  Co. 
(1900)  30  Misc.  776,  62  N.  Y.  Supp.  743; 

— where  a  driver  at  a  street  crossing, 
where  he  had  an  equal  right  to  the  use 
of  the  street,  attempted  to  cross  when  a 
car  was  76-  feet  away.  Schoener  v. 
Metropolitan  Street  R.  Co.  (1902)  72 
App.  Div.  23,  76  N.  Y.  Supp.  167; 

— where  plaintiff's  testimony  was  to 
the  effect  that  he  was  driving  at  a  slow 
trot,  with  his  horse  under  control,  and, 
that,  upon  reaching  a  street  intersection, 
he  saw  a  car  a  block  away  on  the  far 
track,  and,  when  a  car  passed  in  the 
other  direction,  that  he  drove  directly 
behind  it,  and  then,  seeing  the  other  car 
25  feet  away,  attempted  to  hurry  across, 
but  was  struck.  Cronin  v.  Metropolitan 
Street  R.  Co.  (1903)  82  App.  Div.  227, 

81  N.  Y.  Supp.  762; 

— where  a  driver,  whose  horse  was 
walking,  saw  (at  a  street  intersection) 
a  car  50  feet  away  when  he  was  at  a 
distance  of  10  or  16  feet  from  the  track. 
Binsell  v.  Interurban  Street  R.  Co. 
(1904)  91  App.  Div.  402,  86  N.  Y.  Supp. 
913; 

— ^where  one  driving  a  heavy  load  of 
sand  up  a  slight  grade  drove  upon  a 
street  railway  track  when  a  car  was  ap- 
proaching, 75  feet  away.  Murphy  v. 
Metropolitan  Street  R.  Co.  (1906)  110 
App.  Div.  717,  97  N.  Y.  Supp.  483; 

— where  one  riding  a  bicycle,  upon 
reaching  a  point  20  feet  from  a  track  at 
an  intersespting  street,  and  seeing  a  car 
approaching  150  feet  from  the  crossing, 
continued  across.  Brooks  v.  Inter- 
L.RJV.1917C. 


national  R.  Co.  (1906)  112  App.  Div.  555, 
98  N.  Y.  Supp.  765,  affirmed  in  (1907) 
187  N.  Y.  574,  80  N.  E.  1105; 

— where  one  driving  at  a  rate  of  4  or 
6  miles  an  hour,  upon  coming  into  a 
street  from  an  intersecting  street  and 
seeing  a  car  approaching  a  block  away  at 
the  rate  of  15  miles  an  hour,  attempted 
to  cross  the  tracks.  Clancy  v.  New  York 
City  R.  Co.  (1906)  115  App.  Div.  569, 
100  N.  Y.  Supp.  1046 ; 

— where  a  care  was  175  feet  away  as 
plaintiff  was  crossing  the  track  at  a 
street  intersection.  Paff  v.  Union  R. 
Co.  (1908)  125  App.  Div.  773,  110  N.  Y. 
Supp.  145; 

— ^where  a  driver  of  a  heavy  wagon 
saw  a  car  approaching,  150  to  200  feet 
away,  wh«n  hia  horses  were  very  near 
the  track  at  a  street  interseetion,  and 
eontinued  on  his  way.  Toledo  Street  R. 
Co.  V.  Westenhuber  (1^01)  22  Ohio  C.  C. 
67, 12  Ohio  C.  D.  22; 

— ^where,  at  the  time  the  rear  of  the 
wagon  upon  which  plaintiff  was  riding 
was  35  feet  from  the  center  of  the  track 
and  the  team  was  traveling  at  the  rate  of 
6  miles  an  hour,  a  car  was  seen  approach- 
ing 140  feet  away,  and  neither  plaintiff 
nor  the  driver  observed  that  it  was  mov- 
ing at  an  unusual  or  unlawful  rate  of 
speed.  Donohoe  v.  Portland  R.  Co. 
(1910)  56  Or.  58, 107  Pac.  964; 

-^where  plaintiff  and  his  coachman, 
upon  approaching  a  track  and  seeing  a 
car  approaching  on  a  down  grade  300 
feet  distant,  agreeing  that  there  was 
time  to  cross  in  safety,  proceeded,  when 
the  car  struck  the  rear  wheel.  Milligan 
V.  Toronto  R.  Co.  (1908)  17  Ont  L.  Rep. 
630; 

— where  plaintiff  was  riding  a  motor- 
cycle at  the  rate  of  10  miles  an  hour 
and  when  35  to  60  feet  from  a  car  track 
saw  a  car  approaching  over  100  feet 
away  and  continued  at  the  same  rate, 
but  before  reaching  the  track  looked  a 
second  time  and  discovered  that  the  car 
was  moving  faster  than  he  thought  at 
first,  and  turned  to  avoid  it,  but  was 
struck.  Macchi  v.  Portland  R.  Light  & 
P.  Co.  (1915)  76  Or.  215,  148  Pac.  72; 

— where  a  driver,  upon  approaching  a 
street  car  crossing  at  night,  saw  a  car 
approaching  at  considerable  distance, 
and  last  observed  it  immediately  before 
driving  upon  the  track,  at  which  time  it 
was  about  300  feet  away.  Gilmore  v. 
Philadelphia  Rapid  Transit  Co.  (1916) 
253  Pa.  543,  98  Atl.  698 ; 

— ^where  a  driver  started  across  street 
car  tracks  when  h^  saw  a  car  approach- 
ing, 330  feet  away.    Raulston  v.  Phila- 
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delphia  Traction  Co.  (1900)  13  Pa. 
Super.  Ct.  412. 

If  the  driver  of  a  vehicle,  upon  arriv- 
ing at  a  street  intersection,  sees  a  car 
approaching  and  is  reasonably  justified 
in  believing  there  will  be  sufficient  time 
for  him  to  cross  the  track  before  a  car, 
if  run  at  its  usual  and  ordinary  speed, 
will  reach  the  point  of  crossing,  and  he 
proceeds  with  reasonable  diligence,  then 
he  cannot  be  said,  as  matter  of  law,  to 
be  guilty  of  negligence  in  attempting  to 
cross,  and  the  question  is  one  of  fact  for 
the  jury.  Donohoe  v.  Portland  R.  Co. 
(1910)  56  Or.  58,  107  Pac.  964. 

And  if  a  driver  observes  a  car  at  such 
distance  that,  in  the  exercise  of  ordinary 
prudence,  he  believes  he  can  cross  in 
safety  and  in  doing  so  a  collision  occurs, 
this  cannot  be  attributed  to  negligence 
on  his  part.  Adam  v.  Union  Electric 
Co.  (1908)  138  loWE,  487, 116  N.  W.  332. 

TnmiiLK  aoross  after  driTluK  parallel. 

As  affected  by  the  duty  to  repeat  its 
observation,  see  supra.  III. 

It  has  been  held  to  be  a  question  for 
the  jury  whether  a  driver  was  negligent 
in  turning  across  a  street  car  track  after 
driving  parallel  therewith,  under  the 
following  circumstances : 

— where  one,  seeing  a  car  450  feet 
away,  turned  across,  with  his  horses 
trotting.  Campbell  v.  Los  Angeles  Trac- 
tion Co.  (1902)  137  Oal.  565,  70  Pac. 
624; 

— where  one  turned  across  in  front  of 
a  car  approaching  from  the  opposite 
direction,  but  so  far  away  so  that  he 
thought  he  had  time  to  cross,  and  did, 
in  fact,  get  all  but  the  rear  of  the  wagon 
across.  West  Chicago  Street  R.  Co.  v. 
Faster  (1897)  74  IlL  App.  414,  aflftrmed 
in  (1898)  175  111.  396,  51  N.  E.  690; 

— where  one  started  to  turn  across  the 
track  at  a  street  intersection  after  see- 
ing a  car  200  feet  away,  and  when  upon 
the  track  saw  the  car  30  feet  away  com- 
ing at  about  the  same  speed,  and 
whipped  his  horses,  but  failed  to  clear 
the  track.  Seybert  v.  Sterling,  D.  &  E. 
Electric  R.  Co.  (1910)  157  HL  App.  573; 

— where  one  driving  along  a  street  car 
track  turned  across  at  a  street  inter- 
section, when  a  street  car  was  approach- 
ing from  in  front,  at  least  175  feet  away. 
Chambers  v.  Chicago  City  R.  Co.  (1914) 
189  HI.  App.  63; 

— where    the    driver    of    a    covered 

wagon  turned  to  cross  the  tracks  when 

a  car  was  100  feet  distant.    Coleman  v. 

Lowell,  L.  &  H.  Street  R.  Co.    (1902) 

181  Mass.  591,  64  N.  E.  402; 

— where  one  driving  a  water  wagon 
L.R.A.1917C. 


testified  that  when  he  turned  to  cross 
the  street  he  saw  the  car  about  100 
yards  away,  and  the  evidence  was  some- 
what conflicting  as  to  the  speed  of  the 
car  and  its  distance  at  the  time  he 
turned,  and  there  was  evidence  that  the 
motorman  was  unable  to  prevent  a  col- 
lision because  of  a  defective  brake.  Sil- 
va  V.  Boston  Elev.  R.  Co.  (1903)  183 
Mass.  249,  66  N.  E.  808; 

— ^where  one  turned  diagonally  across 
a  track  when  he  saw  a  car  several  hun- 
dred feet  away  and  would  have  had 
time  to  cross,  had  the  speed  of  the  car 
not  been  increased,  or  had  it  been  slight- 
ly reduced.  Fallon  v.  Boston  Elev.  R. 
Co.  (1909)  201  Mass.  179,  87  N.  E.  480; 

— where  there  was  evidence  to  the 
effect  that  plaintiff,  who  was  driving 
along  a  track,  saw  a  car  200  to  500  feet 
away  as  he  was  turning  to  cross.  Bro- 
getski  V,  Detroit  United  R.  Co.  (1911) 
166  Mich.  91,  131  N.  W.  810; 

— where  one  driving  a  two-horse 
wagon  turned  diagonally  to  cross  car 
tracks,  and  proceeded  at  a  walk,  when  he 
saw  a  car  150  feet  away.  Heintz  v.  St. 
Louis  Transit  Co.  (1905)  115  Mo.  App. 
667,  92  S.  W.  353; 

— where  one  driving  along  one  track 
turned  across  the  other  to  enter  an  in- 
tersecting street,  when  a  car  was  100 
feet  distant.  Kerr  v.  Atlantic  Ave.  R. 
Co.  (1894)  10  Misc.  264,  30  N.  Y.  Supp. 
1070,  affirmed  without  opinion  in  (1897) 
151  N.  Y.  656,  46  N.  E.  1148; 

— where  one  driving  along  a  street 
saw  a  car  approaching,  and,  having  rea- 
son to  believe  that  he  could  cross  safely, 
increased  his  speed  and  was  nearly 
across  when  struck  by  the  car,  the  speed 
of  which  was  not  slackened.  Blate  v. 
Third  Ave.  R.  Co.  (1899)  44  App.  Div. 
163,  60  N.  Y.  Supp.  732; 

— where  one  driving  along  a  track, 
upon  reaching  a  street  intersection  and 
seeing  a  car  nearly  a  block  behind, 
turned  to  cross  and  was  nearly  over 
when  struck.  Carter  v.  Interurban 
Street  R.  Co.  (1903)  84  JX.  Y.  Supp. 
134; 

—where  a  driver's  testimony  was  to 
the  effect  that,  having  occasion  to  turn 
across  car  tracks,  he  looked  and  saw  a 
car  approaching  half  a  block  away,  and 
thought  he  had  plenty  of  time  to  cross, 
but  the  wagon  was  struck  just  back  of 
the  front  wheel.  Klimpl  v.  Metropoli- 
tan Street  R.  Co.  (1904)  92  App.  Div. 
291,  87  N.  Y.  Supp.  39; 

— where  the  driver  of  a  truck  turned 
diagonally  across  a  track  when-  a  car  was 
over  200  feet  away  and  had  two  cross- 
ings to  pass,  while  the  driver  had  not 
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more  than  50  or  75  feet  to  go,  where  it 
appeared  that  the  speed  of  the  ear  was 
increased  while  he  was  upon  the  traek, 
that  he  used  his  whip  in  an  effort  to  get 
clear  of  it,  and  only  the  hind  wheel  of 
the  truck  was  struck.  Mattes  v.  New 
York  City  R.  Co.  (1905)  95  N.  Y,  Supp, 
596; 

— ^where  a  driver  saw  a  ear  approach- 
ing, a  block  away  on  the  far  track,  as  he 
turned  to  cross  into  an  intersecting 
street,  and,  when  his  wagon  was  half 
way  across,  the  car  was  still  half  a  block 
away,  but  came  on  at  great  speed  and 
struck  the  rear  wheel.  Salcinger  v.  In- 
terurban  Street  B.  Co.  (1906)  52  Misc. 
179,  101  N.  Y.  Supp.  804; 

— ^where  a  driver  of  a  hack  turned 
across  a  street  to  reach  a  fountain,  at  a 
time  when  he  saw  a  car  approaching  at 
a  considerable  distance,  and,  when  he 
was  on  the  track,  looked  again  and  saw 
it  40  feet  away,  approaching  at  the 
rate  of  15  miles  an  hour,  and  did  all  he 
could  to  avoid  a  collision.  Moore  v. 
Charlotte  Electric  Street  R.  Co.  (1901) 
128  N.  0.  465,  39  S.  E.  57; 

— ^where  one  driving  along  a  street  rail- 
way track  found  his  way  obstructed  and 
turned  across,  after  seeing  a  car  100 
yards  away  and  not  noticing  anything 
unusual  in  its  speed.  Richmond  Trac- 
tion Co.  V.  Clarke  (1903)  101  Va.  382, 
43  S.  E.  618; 

— where  a  driver,  as  he  reached  a 
cross  street,  saw  a  car  approaching,  one 
block  distant,  but  turned  across  the 
track,  and  when  on  the  track  saw  there 
was  danger  of  collision,  but  was  unable 
to  increase  his  speed  sufficiently  to  avoid 
it.  Henry  v.  Seattle  Electric  Co'.  (1909) 
65  Wash.  444,  104  Pac.  776; 

— ^where  one  driving  along  a  track,  in 
a  business  district  where  there  was  a 
large  street  traffic,  upon  reaching  a 
street  intersection  and  seeing  a  car  ap- 
proaching half  a  block  away  at  ordinary 
speed  on  an  up  grade,  turned  to  cross, 
but,  the  speed  of  the  car  not  having  been 
slackened,  its  fender  struck  his  rear 
wheel.  Snowdell  v.  Seattle  Electric  Co. 
(1909)  54  Wash.  323,  103  Pac.  3. 

2,  Pedestrians, 

Pedestrians  have  been  held  not  guilty 
of  contributory  negligence  as  matter  of 
law  in  attempting  to  cross  ahead  of  an 
observed  car  under  the  following  cir- 
cumstances : 

— where  it  was  night  and  deceased's 

eyesight  was  defective  and  the  situation 

was  such  when  he  started  to  cross  the 

street  as  not  to  excite  the  apprehension  | 

of   the  only  bystander  who   aaw  him. 
L.R.A.1917C. 


Schneider    v.    Market    Street    R.    Co. 
(1901)  134  Oal.  482,  ^  Pac.  734; 

— ^where  the  evidence  tended  to  show 
that  plaintiff,  under  all  the  circum- 
stances, believed  upon  reasonable 
grounds  that  he  had  time  to  cross  the 
track  before  the  car  would  reach  him. 
Chicago  Union  Traction  Co.  v.  Jacobson 
(1905)  217  DL  404,  75  N.  E.  508; 

— ^where  an  old  man,  when  12  feet 
from  a  track,  saw  a  car  coming  slowly 
120  or  more  feet  away,  started  across,, 
and  was  struck,  when  another  step 
would  have  taken  him  to  a  place  of 
safety.  Lunderkin  v.  Boston  Elev.  R, 
Co.  (1912)  211  Mass.  144,  97  N.  E.  743; 

— where  one  at  a  r^ular  street  cross- 
ing looked  twice  at  the  car  after  he  left 
the  curb,  but  it  was  dark  and  the  speed 
of  the  car  was  unusually  high,  the  noise 
on  the  rails  not  great,  the  headlight 
smaller  and  dimmer  than  those  ordi- 
narily used,  and  the  street  was  being 
paved,  so  that  he  was  required  to  give 
considerable  attention  to  where  he  was 
stepping*  Bodin  v.  Dulnth  Street  R.  Co. 
(1912)  117  Minn.  613,  136  N.  W.  302; 

— ^where  one  attempted  to  cross  in 
front  of  a  horse  car  when  it  was  50  feet 
away.  Wells  v.  Brooklyn  City  R.  Co. 
(1890)  68  Hun,  389,  12  N.  Y.  Supp.  67; 

— where  one  attempted  to  cross  in  the 
middle  of  a  block  after  observing  a  car 
at  a  cross  street,  not  lighted,  and  ap- 
parently standing  still.  Gildea  v.  Met- 
ropolitan Street  R.  Co.  (1901)  58  App, 
Div.  528,  69  N.  Y.  Supp.  568,  affirmed 
without  opinion  in  (1902)  171  N.  Y.  660^ 
64N.  E.  1121; 

— where  one  who,  saw  a  car  two  blocks 
away  on  the  near  track  and  another  one, 
less  than  half  that  distance,  upon  the 
far  track,  started  to  cross,  and,  seeing 
the  car  on  the  far  track  was  too  near 
for  safety,  waited  between  the  tracks 
and  was  struck  by  the  other  car,  which 
approached  rapidly  without  warning,  as 
she  was  not  bound  to  assume  that  it 
would  be  dangerous  to  cross  a  street 
with  a  car  on  the  near  track  two  blocks 
away,  or  that  such  a  car  would  come 
Upon  her  without  warning  before  an* 
other  car  less  than  half  the  distance 
from  her  would  reach  her  upon  the  other 
track.  O'Callaghan  v.  Metropolitan 
Street  R.  Co.  (1902)  69  App.  Div.  574, 
76  N.  Y.  Supp.  171,  affirmed  in  (1903) 
174  N.  Y.  521,  66  N.  E.  1112; 

— where  a  woman  seventy-eight  years 
of  age  walked  diagonally  across  street 
ear  tracks  at  a  street  intersection,  after 
observing  a  car  approaching  from  the 
rear  one  block  away  as  she  started  to 
eross  the  street,  and  again  half  a  block 
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away  when  she  was  a  few  feet  from 
the  point  of  crossing,  and  was  struck 
by  a  projection  from  the  car  after  the 
fender  safely  passed  her.  Mauer  v. 
Brooklyn  Heights  R.  Co.  (1903)  87  App. 
Div.  119,  84  N.  Y.  Supp.  76; 

— where  one  attempted  to  cross  a 
track  when  he  saw  a  car  approaching, 
75  feet  away,  as  he  reached  the  first 
rail.  McDermott  v.  Brooklyn  Heights 
R.  Co.  (1903)  89  App.  Div.  214,  86  N. 
Y.  Supp.  807; 

— where  one  attempted  to  pass  in 
front  of  a  car,  which  was  35  or  40  feet 
distant  when  he  reached  the  first  rail, 
and  the  evidence  indicated  that  the  car 
was  at  a  standstill  when  he  started  to 
cross  the  street,  that  its  speed  was  not 
increased  to  a  dangerous  rate  until  just 
before  it  reached  him,  and  that  he  was 
observing  its  approach,  not  merely  go- 
ing on  without  again  looking.  Franco 
V.  Brooklyn  Heights  R.  Co.  (1905)  108 
App.  Div.  14,  95  N.  Y.  Supp.  476; 

— where  one  saw  a  car  approaching, 
125  feet  from  a  crossing,  and  attempted 
to  cross,  when  he  had  but  15  feet  to  go 
to  reach  a  place  of  safety.  Duffy  v. 
Interurban  Street  R.  Co.  (1906)  52  Misc. 
177,  101  N.  Y.  Supp.  767; 

— where  one  saw,  at  a  busy  street 
crossing,  a  car  at  such  a  distance  that 
he  formed  an  opinion  that  he  could 
cross  in  safety,  but  it  approached  rapid- 
ly at  increasing  speed,  when  he  attempt- 
ed to  retreat,  but  was  blocked  by  a  team. 
Oehmler  v.  Pittsburg  R.  Co.  (1904)  25 
Pa.  Super.  Ct.  617; 

— where  a  curved  switch  was  main- 
tained across  a  sidewalk  into  car  bams 
and  customarily  cars  were  run  over  this 
switch  slowly  and  carefully,  and  pedes- 
trians on  the  sidewalk  saw  a  car  ap- 
proaching, 400  feet  away  when  they 
were  10  or  12  feet  from  the  first  rail, 
and  attempted  to  cross.  Fellers  v.  War- 
ren Street  R.  Co.  (1904)  26  Pa.  Super. 
Ct.  31. 

And  in  Stillings  v.  Metropolitan 
Street  R.  Co.  (1904)  177  N.  Y.  344,  69 
N.  E.  641,  15  Am.  Neg.  Rep.  637,  affirm- 
ing (1903)  84  App.  Div.  201,  82  N.  Y. 
Supp.  726,  where  a  man  seventy-three 
years  of  age  was  crossing  diagonally 
at  a  street  intersection  to  board  a  car 
on  the  far  track,  having  seen  a  car  ap- 
proaching about  a  block  away  on  the 
near  track  before  starting,  and,  upon 
reaching  the  near  track  and  being 
warned  by  a  companion  who  had  crossed 
safely,  attempted  to  avoid  the  car  by  a 
backward  movement,  but  was  struck,  the 
question  of  contributory  negligence  was 

held  to  be  for  the  jury,  on  the  ground 
L.R.A.1917C. 


that  a  call  of  the  conductor  of  the  car 
which  they  intended  to  board,  to  hurry 
up,  may  have  momentarily  diverted  his 
attention  and  prevented  his  eseape  from 
danger,  in  connection  with  the  other  eir- 
cumstances  that  the  car  was  running  at 
a  high  speed  and  he  was  probably  de- 
ceived as  to  its  speed  and  supposed  the 
motorman  would  have  it  under  control 
as  he  approached  the  crossing. 

o.  Question  of  law» 
1.  Vehicles, 

In  the  following  cases  it  was  held  that 
attempting  to  cross  ahead  of  an  observed 
car  with  a  vehicle  constituted  contribu- 
tory negligence  as  matter  of  law: 

— where  intestate,  after  stopping  at  a 
safe  distance,  leading  the  motorman  to 
believe  he  was  going  to  wait  for  the  car, 
whipped  the  horse  and  attempted  to 
cross.  McCarthy  v.  Consolidated  R.  Co. 
(1906)  79  ConiL  73,  63  Atl.  725,  20  Am. 
Neg.  Rep.  31; 

— where  one  who  saw  a  car  approach- 
ing made  no  effort  to  hasten  his  horse 
when  he  could  easily  have  avoided  the 
collision  by  doing  so.  Gk>odman  v.  West 
Chicago  Street  R.  Co.  (1902)  101  HL 
App.  474; 

— where  one  saw,  upon  coming  upon  a 
street  from  a  driveway,  a  car  approach- 
ing, 30  feet  away,  and,  after  stopping 
with  the  horse's  head  over  the  first  rail, 
attempted  to  get  across.  Moran  y.  Les- 
lie (1903)  33  Ind.  App.  80,  70  N.  E.  162; 

— where  the  driver  of  a  vehicle,  who 
saw  a  horse  car  approaching  so  near  as 
to  be  liable  to  collide  with  him,  the 
driver  thereof  having  his  head  turned 
away,  attempted  to  eross  without  either 
checking  his  horse  or  quickening  its 
speed,  either  of  which  would  have  avoid- 
ed a  collision.  Mercier  v.  New  Orleans 
&  C.  R.  Co.  (1871)  23  La.  Ann.  264,  11 
Am.  Neg.  Cas.  630; 

— where  a  driver  made  a  dash  to  get 
across  ahead  of  a  closely  appi*oaching 
car.  Riley  v.  Shreveport  Traction  Co. 
(1905)  114  La.  135,  38  So.  83; 

— where  one  driving  a  wagon,  upon 
seeing  a  car  approaching  when  she  was 
near  the  track,  attempted  to  hurry 
across,  instead  of  stopping  in  a  place  of 
safety.  Heying  v.  United  R.  &  Electric 
Co.  (1905)  100  Md.  281,  59  Atl.  667; 

— where  a  driver  attempted  to  cross 
ahead  of  a  south-bound  car  and,  upon 
seeing  a  north-bound  car  near,  tried  to 
avoid  it  by  turning,  but  ran  into  its 
side  and  was  then  struck  by  the  south- 
bound car.  Graff  v.  Detroit  Citizens' 
Street  R.  Co.  (1896)  109  Mich.  77,  67 
N.  W.  815; 
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— where  a  driver  who  saw  a  car  ap- 
proaching, 250  feet  distant  when  he  was 
about  60  feet  from  the  track,  continued 
across  at  a  walk  when  he  could  have 
stopped  his  team  in  a  safe  position. 
Roenfeldt  v.  St.  Louis  &  Suburban  R. 
Co.  (1904)  180  Mo.  654,  79  S.  W.  708; 

— where  one  driving  a  hack  in  a  fun* 
eral  procession  saw  a  car  100  to  150 
feet  away,  approaching  at  20  miles  an 
hour,  but  did  not  stop  or  increase  the 
speed  of  his  horses  until  the  car  was 
within  40  or  50  feet.  Ledwidge  v.  St. 
Louis  Transit  Co.  (1903)  ^  Mo.  App. 
— ,  73  S.  W.  1008; 

— ^where  the  driver  of  a  wagon  saw  a 
cable  ear  40  feet  away  coming  at  the 
usual  speed  of  10  miles  an  hour,  but 
attempted  to  cross  in  front  of  it.  Ham- 
ilton V.  Third  Ave.  R.  Co.  (1894)  6  Misc. 
382,  26  N.  Y,  Supp.  754; 

— where  one  attempted  to  drive  a 
heavy  load  across  a  cable  track  in  front 
of  a  car  approaching  at  9  miles  an  hour 
and  not  more  than  30  or  40  feet  away. 
New  York  Small  Stock  Co.  v.  Third  Ave. 
R.  Co.  (1895)  13  Misc.  276,  34  N.  Y, 
Supp.  61; 

— where  a  driver,  when  15  feet  from 
a  crossing,  discovered  a  car  approaching 
at  a  distance  of  50  to  75  feet  and  en- 
deavored to  get  across.  Clancy  v.  Troy 
&  L.  R.  Co.  (1895)  88  Hun,  496,  34  N. 
Y.  Supp.  877; 

— where  a  driver  saw  a  cable  car  ap- 
proaching and  judged  that  he  could  cross 
the  track  ahead  of  it,  but  miscalculated 
his  ability  to  do  so.  Petri  v.  Third  Ave. 
R.  Co.  (1900)  30  Miflc.  254,  63  N.  Y. 
Supp.  315; 

—where  a  driver  saw  cars  approach- 
ing from  opposite  directions  and  without 
waiting  for  the  south-bound  car  cut 
across  ahead  of  it,  at  a  time  when  he 
saw  the  north-bound  car  about  20  feet 
away,  the  length  of  his  horse  and  wagon 
being  about  20  feet.  Manhattan  rie 
Baking  Co.  v.  Metropolitan  Street  R.  Co. 
(1902)  36  Misc.  855,  74  N.  Y.  Supp. 
928> 

— where  one,  with  his  horse  under  con- 
trol, saw  a  car  approaching  a  block 
4way,  and  saw  it  again,  when  but  100 
feet  away,  coming  at  increased  speed, 
the  motorman  not  looking  ahead,  but, 
though  he  reached  the  track  only  25  or 
30  feet  in  advance  of  the  car,  he  per- 
sisted in  attempting  to  cross.  Segger- 
man  v.  Metropolitan  Street  R.  Co. 
(1902)  38  Misc.  374,  77  N.  Y.  Supp. 
905,  affirmed  without  opinion  in  (1903) 
82  App.  Div.  637,  80  N.  Y.  Supp.  1147; 

— where  a  driver  of  a  wagon  saw  a 
car  approaching  rapidly,  40  feet  away 
L.R-A..1917C. 


when  he  was  25  feet  from  the  track, 
but  attempted  to  cross.  Krintzman  v. 
Interurban  Street  R.  Co.  (1903)  84  N. 
Y.  Supp.  243; 

— where  a  driver,  approaching  a  street 
crossing  at  a  rapid  rate,  saw  a  car  com- 
ing rapidly,  but  attempted  to  cross  in 
front  of  it,  thinking  he  had  time  to  do 
so,  although  he  could  have  stopped  his 
wagon  and  allowed  the  car  to  pass. 
Goldkranz  v.  Metropolitan  Street  R.  Co. 
(1904)  89  App.  Div.  590,  85  N.  Y.  Supp. 
667; 

— where  one  who  was  driving  a  horse 
at  a  trot  and,  when  25  or  30  feet  from 
car  tracks,  saw  a  car  approaching  very 
rapidly,  75  or  100  feet  away  on  the 
far  track,  continued  across  at  the  same 
gait.  Groening  v.  Interurban  Street  R. 
Co.  (1904)  88  N.  Y.  Supp.  355; 

— where  one  attempted  to  drive  in 
front  of  a  rapidly  approaching  street 
car  when  it  was  but  15  or  20  feet  away. 
Williams  v.  New  York  City  R-  Co. 
(1906)  49  Misc.  253,  97  N.  Y.  Supp.  393; 

— where  the  driver  of  a  heavy  wagon, 
upon  approaching  tracks,  saw  a  car  80 
feet  away,  but  continued  to  drive  slow- 
ly, and,  when  his  horses  were  nearly  on 
the  track,  saw  the  car  20  feet  distant, 
but  made  no  effort  to  stop.  Litzour  v. 
New  York  City  R.  Co.  (1906)  116  App. 
Div.  477,  101  N.  Y.  Supp.  990; 

— where  a  driver  attempted  to  cross 
after  seeing  a  car  approaching,  10  feet 
away,  when  he  was  driving  slowly  and 
was  1  foot  from  the  track.  Schulman 
V.  Linch  (1912)  133  N.  Y.  Supp.  963; 

— where  the  driver  of  an  automobile 
attempted  to  cross  in  front  of  a  car,  so 
close  that  a  collision  was  inevitable. 
Ohio  Traction  Co.  v.  Breitholle  (1910) 
32  Ohio  C.  C.  350; 

— where  one  suddenly  drove  in  front 
of  a  car  which  was  approaching  at  a 
moderate  rate  of  speed  and  distant  only 
60  feet.     Lyons  v.  Union  Traction  Co. 

(1904)  209  Pa.  72,  58  Atl.  118; 

— where  plaintiff's  testimony  showed 
that  he  drove  upon  a  track  when  a  car 
was  approaching  at  such  speed  that  it 
ran  125  feet  while  he  was  driving  16 
feet  with  his  horse  going  at  the  rate  of 
5  or  6  miles  an  hour.  Hicks  v.  Phila- 
delphia Rapid  Transit  Co.  (1913)  58  Pa. 
Super.  Ct.  174; 

— where  deceased  apparently  saw  the 
ear  approaching  and  whipped  up  his 
horse  in  an  effort  to  cross  ahead  of  it. 
Los  Angeles  Traction  Co.  v.  Conneally 

(1905)  69  C.  C.  A.  92,  136  Fed.  104. 
And  where  one  who  was  sitting  on 

the  seat  with  the  driver  of  a  vehicle 
saw  a  car  approaehlng'  nearly  half  a 
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square  away,  but  made  no  attempt  to 
warn  the  driver,  a  presumption  of  neg- 
ligence was  raised.  Cincinnnati  Traction 
Co.  V.  Sanders  (1909)  32  Ohio  C.  C. 
413. 

And  in  Dieck  v.  New  Orleans  City  & 
Lake  R.  Co.  (1898)  51  La.  Ann.  262,  25 
So.  71,  where  a  driver,  upon  approach- 
ing a  street  car  track,  saw  a  car  ap- 
proaching in  close  proximity,  it  was  held 
to  be  his  plain  duty  to  halt  until  the 
car  passed,  rather  than  run  the  risk  of 
an  accident  by  attempting  to  cross  in 
front  of  it 

Turning;  across  tlie  traek. 

And  for  the  driver  of  a  vehicle  to  turn 
across  the  track  from  a  position  beside 
it  was  held  to  constitute  contributory 
negligence  under  the  following  circum- 
stances : 

— where  one  riding  a  bicycle  toward  a 
car  approaching  at  20  miles  an  hour 
attempted  to  cross  when  only  75  feet  in 
front  of  it.  Chicago  North  Shore  Street 
R.  Co.  V.  McCarthy  (1896)  66  DL  App. 
667; 

-^where  a  team  was  standing  at  a 
watering  trough  in  the  middle  of  a  block 
and  the  driver,  upon  seeing  a  oar  about 
100  feet  away  approaching  at  the  usual 
speed  for  such  places,  turned  the  horses 
abruptly  and  attempted  to  cross,  al- 
though he  could  safely  have  stayed  on 
that  side  of  the  street.  Healy  v.  Chi- 
cago City  R.  Co.  (1911)  163  HL  App. 
293; 

— ^where  one  driving  along  a  street  car 
track  turned  across  at  a  point  other  than 
a  street  intersection,  when  he  had  knowl- 
edge that  a  car  was  approaching  from 
the  rear,  when  the  car  was  only  60  feet 
distant  and  running  7  or  8  miles  an 
hour.  Illinois  Malleable  Iron  Co.  v.  Chi- 
cago City  R.  Co.  (1913)  184  DL  App. 
428; 

— where  the  driver  of  a  water  wagon, 
who  could  have  remained  in  a  place  of 
safety  tUl  a  car  passed,  voluntarily 
turned  across  the  track  and  simply  mis- 
calculated the  time  it  would  take  him 
to  get  out  of  the  way.  DeLon  v.  Koko- 
mo  City  Street  R.  Co.  (1898)  22  Ind. 
App.  377,  53  N.  E.  847; 

— ^where  one  saw  a  car  approaching 
from  in  front,  but  turned  across  the 
track  to  go  into  a  cross  street,  so  close 
ahead  of  the  car  that  his  horse  was 
struck  before  its  feet  got  over  the  far 
rail.  Citizen's  Street  R.  Co.  v.  Helvie 
(1899)  22  Ind.  App.  515,  53  N.  E.  191; 

— ^where   a    driver,   as   he    turned   to 

eroBS  a  street  railway  track,  saw  a  car 

approaching  at  a  speed  of  10  or  12  miles 
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an  hour  and  less  than  100  feet  distant, 
and  attempted  to  cross,  instead  of  stop- 
ping in  a  place  of  safety.  Philbrick  v. 
Atlantic  Shore  Line  R.  Co.  (1910)  107 
Me.  429,  78  Atl.  481 ; 

— where  a  driver  turned  across  the 
street  ahead  of  a  car  whieh  he  saw  ap- 
proaching at  12  miles  an  hour,  and 
which  was  50  feet  away  when  his  horses 
reached  the  rails.  O'Connell  v.  St.  Paul 
City  R.  Co.  (1896)  64  MiaiL  466,  67  N. 
W.  363,  12  Am.  Neg.  Cas.  159; 

— where  the  driver  of  a  milk  wagon, 
just  before  turning  diagonally  across  a 
track,  looked  back  and  saw  a  oar  150 
feet  away  approaching  at  a  speed  of  12 
or  15  miles  an  hour,  but  nevertheless 
proceeded.  Smeltzer  v.  Metropolitan 
Street  R.  Co.  (1912)  166  Mo.  App.  204, 
148  S.  W.  192; 

— where  the  driver  of  a  bakery  wagon, 
after  proceeding  along  a  street  upon 
which  cars  were  running,  turned  diago- 
nally across  the  traoks  toward  an  inter- 
secting street  when  a  car  was  approach- 
ing rapidly  a  short  distance  away.  May 
V.  Metropolitan  Street  R.  Co.  (1899) 
26  Misc.  748,  57  N.  Y.  Supp.  277; 

— where  one  driving  parallel  with  a 
street  car  track  turned  to  cross  it  when 
a  car  was  approaching  about  45  or  50 
feet  away.  Mason  v.  Metropolitan 
Street  R.  Co.  (1899)  30  Misc.  108,  61 
N.  Y.  Supp.  789; 

— ^where  the  driver  of  a  cab  which 
was  standing  9  feet  from  a  track  in  the 
middle  of  a  block  turned  to  cross  and  go 
in  the  opposite  direction  when  he  saw  a 
car  approaching  half  a  block  away  at 
half  speed,  and  was  struck,  the  speed 
of  the  car  not  having  been  accelerated. 
Costello  V.  Forty-Second  Street,  M.  ft 
St.  N.  A.  R.  Co.  (1906)  60  Misc.  628,  98 
N.  Y.  Supp.  648; 

— where  a  driver,  who  saw  a  car  ap- 
proaching, turned  his  heavily  loaded 
truck  from  a  position  of  safety  into  one 
of  danger  in  front  of  the  car,  hoping  to 
be  able  to  cross  before  the  car  reached 
him.  Acampora  v.  Whitridge  (1911) 
128  N.  Y.  Supp.  68 ; 

— where  a  woman  driving  a  phaeton, 
though  aware  of  the  approach  of  a  car 
from  the  rear,  turned  to  cross  the  track 
to  the  other  side,  and,  when  her  horse 
was  about  to  go  upon  the  track,  saw  a 
horse  car  approaching  at  a  trot  30  feet 
away  and  attempted  to  cross  in  front  of 
it.  Thomas  v.  Citizens'  Pass.  R.  Co. 
(1890)  132  Pa.  504,  19  Atl.  286; 

— where  one  driving  along  a  street 
on  one  side  of  which  was  a  single  car 
traek,  which  it  was  necessary  for  her 
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to  cross  to  reach  her  resideaoe^  looked 
back  and  estimated  that  she  would  have 
time  to  cross  in  front  of  an  approaching 
car,  but  was  struck  before  the  motor- 
man,  doing  all  he  could  to  avoid  the  col- 
lision,  could  stop  the  car.  Hunt  v.  Union 
R.  Co.  (1914)  —  E.  L  — ,  89  Atl.  714; 
— where  the  last  of  three  ice  wagons 
was  struck  by  a  street  car  as  it  turned 
across  the  track,  although  the  driver  in- 
creased his  speed  as  much  as  possible 
and  the  motorman  decreased  the  speed 
of  the  car  as  much  as  he  could  after  it 
became  apparent  that  the  driver  intend- 
ed to  cross  ahead  of  the  ear,  where  there 
was  no  compulsion  by  reason  either  of 
the  conduct  of  his  team  or  of  momentum 
to  prevent  him  from  stopping  in  a  place 
of  safety.  Watermelen  v.  Fox  River 
Electric  R.  &  Power  Co.  (1901)  110 
Wis.  163,  85  N.  W.  663. 

2*  ^Pedestrians, 

And  under  the  following  circumstances 
pedestrians  have  been  held  guilty  of  con- 
tributory negligence  as  matter  of  law: 

— where  deceased  saw  a  car  approach- 
ing at  night  and  attempted  by  running 
to  cross  in  front  of  it.  O'Hern  v.  Chi- 
cago City  R.  Co.  (1909)  151  DL  App. 
208; 

— where  a  pedestrian  voluntarily  at- 
tempted to  cross  a  track  in  full  view  of 
a  moving  car,  so  near  that  no  person 
using  ordinary  care  would  have  made 
the  attempt.  State  use  of  Needles  v. 
Maryland  Electric  R,  Co.  (1915)  124  Md. 
434,  92  Atl.  961 ; 

— where  a  pedestrian  left  tiie  sidewalk 
and,  running  or  walking  rapidly  attempt- 
ed to  cross  ahead  of  a  car  which  was 
within  plain  view,  and  approaching  at 
about  18  miles  an  hour,  while  the  gong 
was  ringing.  Mathes  v.  Lowell,  L.  &  H. 
Street  R.  Co.  (1901)  177  Mass.  416,  59 
N.  E.  77,  9  Am.  Neg.  Cas.  296; 

— ^where  a  pedestrian  after  seeing 
from  a  point  on  the  sidewalk,  a  car  ap- 
proaching 80  feet  distant,  attempted  to 
cross  without  further  precautions,  when 
she  might  have  avoided  the  accident 
either  by  quickening  her  pace  or  by 
waiting.  Holian  v.  Boston  Elev.  R.  Co. 
(1907)  194  Mam.  74,  11  L.R.A.(N.S.) 
166,  80  N.  £.  1; 

— where  a  pedestrian  saw  a  car  ap- 
proaching but  thought  she  had  time  to 
cross  if  she  hurried,  went  hastily  past 
two  men  who  had  stopped  for  the  ear 
to  pass,  and  was  struck  as  she  stepped 
upon  the  track.  Casey  v.  Boston  Elev. 
R.  Co.  (1908)  197  MaM.  440,  83  K.  £. 
867; 

— where  a  pedestrian,  who  saw  a  ear '     — where  a  man  fifty-seven  years  old 
L.R.A.1917C.  46 


near,  hurried  across  and  was  struck. 
Watson  V.  Mound  City  Street  R.  Co. 
(1895)  133  Mo.  246,  34  S.  W.  573; 

— where  a  pedestrian,  just  before 
starting  across  the  street,  saw  a  car  900 
or  1,000  feet  away,  and  when  on  the  in- 
tervening track  saw  it  only  about  55 
feet  away,  its  high  speed  not  having 
been  slackened,  but  attempted  to  cross. 
Gordon  v.  Metropolitan  Street  R.  Co. 
(1911)  153  Ma.  App.  555,  134  S.  W.  26; 

— where  a  pedestrian  ran  or  stepped 
on  a  track  5  or  6  feet  in  front  of  the. 
horses  attached  to  a  car,  which  was  pro- 
ceeding at  the  rate  of  3  miles  an  hour. 
Bambaee  v.   Interutban   Street  R.   Co. 

(1907)  188  N.  Y.  288,  80  N.  E.  913; 
— where    plaintiff    saw    that    it    was 

necessary  to  run  to  cross  ahead  of  a 
car  and  made  the  attempt  while  the 
street  was  slippery.  Yandenbout  v. 
Rochester  R.  Co.  (1911)  202  N.  Y.  61, 
95  N.  E.  5,  reversing  (1910)  136  App. 
Div.  913,  120  N.  Y.  Supp.  1149; 

— where  deceased  left  the  curb  when 
a  car  was  but  20  feet  from  him  and  was 
running  too  fast  for  a  passenger  to  get 
off.  Lorickio  V.  Brooklyn  Heights  R.  Co. 
(1899)  44  App.  Div.  628,  60  N.  Y.  Supp, 
247; 

— where  a  pedestrian,  when  about  to 
step  on  a  car  track,  saw  a  ear  approach- 
ing at  medium  speed  60  to  80  feet  away, 
and,  as  he  got  in  the  middle  of  the  track, 
saw  the  car  so  close  that  he  jumped 
back,  but  was  hit.  Robinson  v.  Union 
R.  Co.  (1907)  121  App.  Div.  558,  106 
N.  Y.  Supp.  203; 

— where  the  car  was  not  more  than  6 
or  7  feet  away  at  the  time  plaintiff 
stepped  upon  the  track,  whatever  may 
have  been  the  speed  of  the  car.  Long 
V.  Union  R-  Co.  (1907)  122  App.  Div. 
564,  107  N.Y.  Supp.  401; 

— where  one  saw  a  car  50  or  60  feet 
from  him  as  he  stepped  from  the  curb 
15  feet  from  the  track  and  noticed  that 
it  was  coming  very  fact,  but  thought  he 
could    get    across.      Mullen    v.    Joline 

(1908)  111  N.  Y.  Supp.  776; 

— where  an  elderly  woman,  who  saw 
a  car  approaching  all  the  way  down  the 
street,  stepped  in  front  of  it  so  close 
that  she  was  struck  when  between  the 
rails.  McCabe  v.  International  R.  Co. 
(1911)  143  App.  Div.  710,  128  N.  Y. 
Supp.  285; 

— where  a  girl  went  upon  a  street  car 
track  in  front  of  a  rapidly  approaching 
car  when  it  was  but  10  feet  away. 
Tjaden  v.  Brooklyn  Heists  R.  Co. 
(1911)  145  App.  Div.  581,  130  N.  Y. 
Sufip.  280; 
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saw  a  car  100  feet  distant  approaching 
very  fast  as  he  left  the  curb,  and  looked 
again  as  he  reached  the  first  rail,  but 
continued  without  quickening  his  pace, 
no  reason  appearing  why  he  could  not 
have  halted  or  drawn  back  and  there 
being  no  vehicle  or  pedestrian  to  inter- 
fere with  or  confuse  him.  Walsh  v. 
Brooklyn,  Q.  C.  &  S.  R.  Co.  (1915)  169 
App.  Div.  166,   154  N.  Y.   Supp.   884; 

— where  a  pedestrian  when  6  feet  from 
a  track  saw  a  car  approaching  150  feet 
away  and,  notwithstanding  the  fact  that 
when  he  again  saw  the  car  75  feet  away 
it  was  moving  more  rapidly  than  at  first, 
deliberately  walked  upon  the  track  di- 
rectly in  front  of  it.  Zenner  v.  Brook- 
lyn Heights  R.  Co.  (1916)  173  App.  Div. 
194,  159  N.  Y.  Supp.  450 ; 

— where  one  who  was  walking  along 
a  car  track  attempted  to  cross  in  front 
of  a  car  moving  rapidly  about  25  or  30 
yards  from  him  on  a  down  grade.  Pat- 
terson V.  Charlotte  Electric  R.  Light 
&  P.  Co.  (1912)  160  N.  0.  577,  76  S. 
E.  500; 

— where  a  pedestrian  stopped  at  a 
street  car  track  until  an  approaching 
car  was  10  feet  from  him,  when  he  sud- 
denly tried  to  cross  in  front  of  it.  Wolf 
V.  City  R.  Co.  (1904)  45  Or.  446,  72  Pae. 
329,  78  Pac.  668  j 


— ^where  one  who  was  at  the  side  of  a 
street,  not  at  a  crossing,  saw  two  cars 
approaching  from  opposite  directions 
and  undertook  to  cross  both  tracks  be- 
tween the  cars.  Meyer  v.  Pittsburg,  A. 
&  M.  Traction  Co.  (1899)  189  Pa.  414, 
42  Atl.  297; 

— ^where  one  saw  a  car  approaching  at 
considerable  distance  as  he  left  the  curb 
and  noticed  that  it  increased  its  speed  as 
he  started  and  also  saw  the  car  as  he 
stepped  upon  the  first  rail,  and  was 
struck  as  he  stepped  across  the  opposite 
rail,  there  being  no  obstruction  and  no 
reason  why  he  could  not  have  waited  in 
safety.  Homstein  v.  Rhode  Island  Co. 
(1904)  26  R.  I.  387,  59  Atl.  71. 

And  where  the  evidence  of  the  plain- 
tiff, a  pedestrian,  showed  that  as  she 
was  leaving  the  side  of  the  street  she 
looked  and  saw  a  horse  car  approach- 
ing at  a  good  rate  of  speed  about  90 
feet  away,  and  that  she  was  walking 
slowly  with  a  basket  on  her  head,  and 
there  was  no  evidence  offered  as  to  the 
width  of  the  street  at  that  poiiit,  or 
whether  or  not  plaintiff  had  a  less  or 
equal  or  greater  distance  to  traverse 
than  the  car,  it  cannot  be  said  that  she 
showed  herself  free  from  negligence. 
Lazar  v.  New  York  City  R.  Co.  (1905) 
94  N.  Y.  Supp.  9.  R.  L.  S. 


UNITED     STATES     CIRCUIT     COURT 
OF  APPEALS,  FOURTH  CIRCUIT. 

FRANK  C.  O^BRIEN,  Plff.  in  Err., 

V. 

NORTH  RIVER  INSURANCE  COMPANY 
OF  THE  CITY  OF  NEW  YORK. 

(128  C.  0.  A.  618,  212  Fed.  103.) 

Insurance  ^  on  profits  ^  construction. 

1.  Total  destruction  of  an  hotel  by  fire 
BO  that  a  contract  for  rooms  for  a  conven- 
tion had  to  be  canceled  renders  the  insurer 
liable  for  the  whole  amount  of  his  policy 
under  a  provision  for  a  specified  amotmt  of 
insurance  "on  profits  due  assured  by  reason 
of  advanced  paid-up  contract  for  use  of 
rooms"  during  the  convention,  the  liability 
to  be  one  seventh  of  the  total  amount  for 
each  day  all  the  rooms  are  out  of  use,  with 
a  proportionate  liability  in  case  only  part 
are  out  of  use,  although  the  rental  value  of 
the  rooms  contracted  for  when  the  policy 
is  issued  does  not  equal  the  amount  specified, 
since  the  contract  will  cover  profits  from  all 
business  done  by  reason  of  the  occupancy  of 
the  rooms. 
For  other  cases,  see  Insurance,  VI,  o,  1,  in 

Diff,  1-52  N,  8. 

Note.  —  As  to  insurance  against  loss  of 
profits,  see  annotation  following  this  cae^ 
post,  726. 
L.RJiL.1917C. 


Same  ^  advance  valuation. 

2.  Parties  to  a  contract  of  insurance  of 
profits   may   agree  on   a   valuation   in   ad- 
vance. 
For  other  oases,  see  Insurance,  VI.  e,  1,  in 

Dig.  1-52  N.  8. 

(February  3,  1914.) 

Ij>RROR  to  the  District  Court  of  the  Unii- 
L  ed  States  for  the  District  of  Maryland 
to  review  &  judgment  in  favor  of  plaintiff 
for  less  than  the  amount  demanded  in  an 
action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  fire  insurance  policy. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pritchard,  Knapp,  and 
Woods,  Circuit  Judges. 

Messrs.  R.  Lee  Slinsluff,  Gibson  A 
Smith,  and  Soper  &  Bmory,  for  plaintiff 
in  error: 

The  parties  by  the  policy  agreed  upon  the 
amount  that  should  be  paid  the  plaintiff  in 
case  of  a  total  loss  through  the  risk  in- 
sured against,  and  the  policy  was  a  valued 
one;  and  the  loss  having  been  a  total  loss, 
the  plaintiff  is  entitled  to  the  amount  to 
agreed  upon. 

Kerr,  Ins.  p.  99 ;  Michael  v.  Prussian  Nat. 
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Ins.  Co.  171  N.  Y.  26,  63  N.  E.  810;  Cush- 
xnan  y.  North  Western  Ins.  Go.  34  Me. 
487;  Hagan  v.  Scottish  Union  &  Nat.  Ins. 
Co.  186  U.  S.  423,  46  L.  ed.  1229,  22  Sup. 
Ct.  Rep.  862;  Royal  Ins.  Co.  y.  Martin,  192 
U.  S.  149,  48  L.  ed.  385,  24  Sup.  Ct.  Rep. 
247;  Mtnsi  F.  Ins.  Co.  v.  Boon,  95  U.  S. 
117,  24  L.  ed.  395;  Mumford  v.  Hdllett,  1 
Johns.  433;  Patapsco  Ins.  Co.  y.  Coulter,  3 
Pet.  222,  7  L.  ed.  659;  Canada  Sugar  Ref. 
Co.  y.  Insurance  Co.  of  N.  A.  175  U.  S.  609, 
44  L.  ed.  292,  20  Sup.  Ct.  Rep.  239;  Buffalo 
Eleyating  Co.  v.  Prussian  Nat.  Ins.  Co.  64 
App.  Div.  182,  71  N.  Y.  Supp.  918;  May, 
Ins.  §  31;  1  Joyce,  Ins.  §  158;  Patapsco 
Ins.  Co.  y.  Biscoe,  7  Gill  &  J.  293,  28  Am. 
Dec.  219;  Baltimore  Ins.  Co.  y.  MTadon,  4 
Harr.  &  J.  31;  Schaefer  y.  Baltimore 
Marine  Ins.  Co.  33  Md.  109;  Insurance  Co. 
V.  Mordecai,  22  How.  Ill,  16  L.  ed.  329; 
Marine  Ins.  Co.  y.  Hodgson,  6  Cranch,  206, 
3  L.  ed.  200;  Alsop  y.  Commercial  Ins.  Co. 
1  Sumn.  451,  Fed.  Cas.  No.  262;  Hayen  y. 
Gray,  12  Mass.  74;  Whitney  y.  American 
Ins.  Co.  3  Cow.  210. 

Mr.  German  H.  H.  Emory  also  for 
plaintiff  in  error. 

Messrs.  W.  Calvin  Ghesnnt  and  Cliarles 
Markell,  of  Gans  &  Haman,  for  defend- 
ant in  error: 

The  valuing  clause  in  the  policy  was 
based  on  total  advanced  payments  of 
$10,000,  and  therefore  does  not  apply,  be- 
cause the  greatest  gross  profit,  which  was 
ever  at  risk  under  the  policy,  was  $6,000. 

Lewis  v.  Rucker,  2  Burr.  1171,  97  Eng. 
Reprint,  769,  14  Eng.  Rul.  Cas.  215;  Bruce 
v.  Jones,  1  Hurlst.  &  C.  769,  158  Eng.  Re- 
print, 1094,  32  L.  J.  Exch.  N.  8.  132,  9 
Jur.  N.  S.  628,  7  L.  T.  N.  S.  748,  11  Week. 
Rep.  371,  14  Eng.  Rul.  Cas.  489;  Joyce,  Ins. 
§§  25,164;  Forbes  v.  Aspinall,  13  East,  323, 
104  Eng.  Reprint,  394,  12  Revised  Rep.  352, 
13  Eng.  Rul.  Cas.  673;  1  Amould,  Marine 
Ins.  8th  ed.  345,  346;  2  Phillips,  Ins.  1196; 
Tobin  V.  Harford,  17  C.  B.  N.  S.  528,  144 
Eng.  Reprint,  212,  34  L.  J.  C.  P.  N.  S.  57, 
10  Jur.  N.  S.  869,  10  L.  T.  N.  S.  817,  12 
Week.  Rep.  1062,  13  Eng.  Rul.  Cas.  698; 
Williams  v.  North  China  Ins.  Co.  I*.  R. 
1  C.  P.  Div.  757,  35  L.  T.  N.  S.  884,  3  Asp. 
Mar.  L.  Cas.  342;  The  Main  L.  R,  [1894] 
P.  320,  6  Reports,  775,  70  L.  T.  N.  S.  247, 
7  Asp.  Mar.  L.  Cas.  424,  13  Eng.  Rul.  Cas. 
681;  Atlantic  Ins.  Co.  v.  Lunar,  1  Sandf. 
Ch.  91;  Canada  Sugar  Ref.  Co.  v.  Insur- 
ance Co.  of  N.  A.  175  U.  S.  609,  44  L.  ed. 
292,  20  Sup.  Ct.  Rep.  239;  Orient  Ins.  Co. 
y.  Daggs,  172  U.  S.  657,  43  I*  ed.  552,  19 
Sup.  Ct.  Rep.  281;  Williams  v.  Continental 
Ins.  Co.  24  Fed.  767;  Lite  v.  Firemen's  Ins. 
Co.  119  App.  Div.  410,  104  N.  Y.  Supp.  434, 
affirmed  in  198  N.  Y.  639,  86  N.  E.  1127; 
L.RJV.1917C. 


Lancashire  Ins.  Co.  v.  Bush,  60  Neb.  116,  82 
N.  W.  313;  Richards,  Ins.  3d  ed.  p.  300. 

It  was  incumbent  upon  the  plaintiff  be-* 
fore  bringing  suit  to  furnish  a  satisfactory 
proof  of  loss. 

People's  Bank  v.  iEtna  Ins.  Co.  20  C.  C. 
A.  630,  42  U.  S.  App.  81,  74  Fed.  507,  10 
C.  C.  A.  342,  8  U.  S.  App.  554,  62  Fed.  222 ; 
Scottish  Union  &  Nat.  Ins.  Co.  v.  Encamp* 
ment  Smelting  Co.  92  C.  0.  A.  319,  166  Fed. 
233 ;  American  Cereal  Co.  v.  Western  Assur. 
Co.  148  Fed.  77;  Missouri  P.  R.  Co.  v. 
Western  Assur.  Co.  129  Fed.  610;  San  Fran- 
cisco Say.  Union  v.  Western  Assur.  Co.  157 
Fed.  695;  Imperial  F.  Ins.  Co.  v.  Coos 
County,  151  U.  S.  452,  38  L.  ed.  231,  14 
Sup.  Ct.  Rep.  379;  Citizens'  Mut.  F.  Ins. 
Co.  v.  Conowingo  Bridge  Co.  113  Md.  430, 
77  Atl.  378 ;  Bakhaus  v.  Caledonian  Ins.  Co. 
112  Md.  676,  77  Atl.  310;  Leftwich  v. 
Royal  Ins.  Co.  91  Md.  596,  46  Atl.  1010; 
Hartford  F.  Ins.  Co.  v.  Keating,  86  Md.  131, 
63  Am.  St.  Rep.  499,  38  AtL  29. 

Woods,  Circuit  Judge,  deliyered  the  opin- 
ion of  the  court: 

1.  The  plaintiff,  Frank  C.  O'Brien,  hav- 
ing recovered  a  judgment  in  the  district 
court  on  a  directed  verdict  for  $6,000  and 
interest  on  a  policy  of  insurance  issued  by 
the  defendant,  North  River  Insurance  Com- 
pany, brings  the  cause  to  this  court  by  writ 
of  error,  claiming  that  the  district  judge 
should  have  directed  a  verdict  in  his  favor 
for  $10,000  and  interest.  The  decision 
depends  on  the  meaning  of  the  contract  of 
insurance,  which  is  to  be  sought  in  the 
words  of  the  policy,  considered  in  the  light 
of  the  circumstances  under  which  it  was 
issued. 

Great  importance  was  attached  by  the 
business  men  of  Baltimore  to  the  meeting 
of  the  National  Democratic  Convention  in 
that  city  on  June  25,  1912,  and  hotel  pro- 
prietors in  anticipation  of  the  convention 
made  contracts  for  entertainment,  from 
which  they  expected  considerable  profit.  On 
February  9,  1912,  Frank  C.  O'Brien,  pro- 
prietor of  the  Eutaw  House,  made  a  con- 
tract with  Oscar  C.  Turner  for  the  Under- 
wood Marching  Club  to  reserve  sleeping 
accommodations  for  400  persons  for  five  con- 
secutive days,  beginning  June  24th  and  end- 
ing June  28th,  at  $3  a  day  for  each  per- 
son,— $1,000  to  be  paid  on  signing  the 
agreement,  $1,000  on  March  1st,  $1,000  on 
March  15th,  and  the  remaining  $3,000  on 
the  day  before  occupancy  of  the  rooms.  An 
option  was  given  in  these  words:  **And 
it  is  further  agreed, — ^the  option  to  increase 
the  number  of  persons  from  four  hundred 
(400)  to  as  many  more  as  desired  up  to 
six  hundred  and  fifty  (650)  persons,  is 
hereby  accorded  the  said  Oscar  0.  Turner, 
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provided  application  is  made  for  eame  not 
later  than  April  15,  1912,  at  the  same  rate, 
per  person,  and  length  of  term,  as  herein 
stat^  and  pajonent  for  the  increased  num^ 
ber  to  be  made, — one  half  at  time  of  applica- 
tion and  the  balance  before  occupancy  of 
rooms." 

The  option  was  extended  to  May  1st,  when 
O'Brien  was  notified  that  the  additional 
accommodations  would  not  be  taken.  After 
two  of  the  pajnnents  had  been  made,  the 
defendant  on  March  5th  issued  to  O'Brien 
its  policy  of  insurance  containing  the  fol- 
lowing, which  is  the  provision  involved  in 
this  controversy: 

''$10,000.  On  profit  due  the  assured  by  rea- 
son of  advanced  paid-up  contract  for  the 
use  of  rooms  during  convention  week,  be* 
ginning  June  24,  1912.  It  is  a  condition  of 
this  contract  of  insurance  that  if  the  build- 
ing shall  be  destroyed  by  fire  or  lightning 
so  as  to  prevent  the  assured  from  fulfilling 
his  contract  for  the  total  number  of  rooms, 
this  company  shall  be  liable  at  the  rate  of 
$1,428.57  per  day,  and,  in  case  the  build- 
ing is  so  damaged  that  the  assured  can 
partially  fulfil  his  contract,  this  company 
shall  be  liable  for  that  portion  of  $1,428.67 
which  the  reduction  bears  to  the  per  diem 
amount. 

''This  insurance  shall  reduce  in  amount 
at  the  rate  of  $1,428.57  per  day,  after  the 
first  day  of  convention  week. 

"On  property  known  as  the  'Eutaw  House' 
situate  at  the  northwest  corner  of  Baltimore 
and  Eutaw  streets,  Baltimore,  Maryland, 
and  extending  through  to  Garrett  street  and 
to  an  alley  in  the  rear,  and  leased  for  hotel 
and  store  purposes. 

"It  is  understood  and  agreed  that  the 
building  stands  on  leased  grounds  subject 
to  revision  of  rate." 

The  Eutaw  House  was  so  damaged  by 
fire  on  May  25th  that  it  could  not  be  used 
for  the  entertainment  of  guests,  and  O'Brien 
was  obliged  to  cancel  his  contract  with  Tur- 
ner above  recited  and  return  $3,000,  the 
amount  of  advanced  payments  made  there- 
on. 

On  the  trial  of  the  action  on  the  policy 
the  district  judge,  in  charging  the  jury, 
sustained  and  stated  forcibly  the  position 
of  the  insurance  company,  that  the  "profit 
due"  the  insured  was  the  gross  sum  to  be 
paid  on  the  contract  between  O'Brien  and 
Turner;  that  the  gross  sum  which  O'Brien 
would  have  collected  but  for  the  fire  was 
$6,000,  and  that  therefore  the  recovery 
must  be  limited  to  that  sum;  that  the  de- 
fendant could  not  be  held  liable  under  the 
second  clause  of  the  contract  for  $1,428.57 
a  day  for  seven  days,  because  that  liability 
was  conditioned  on  the  taking  of  the  "total 
L.R.A.1917C. 


number  of  rooms,"  which  was  held  to  ba 
650,  of  which  250  were  not  taken. 

Analysis  of  the  contract,  we  think,  will 
clear  away  the  apparent  obscurity,  and 
show  that  this  interpretation  is  not  admissi* 
ble.  When  tlie  insurance  company  issued 
its  policy,  and  up  to  the  time  of  the  fire, 
it  had  never  seen  O'Brien's  contract  for 
rooms,  and  the  evidence  gives  no  intimation 
that  it  knew  anything  more  definite  of  its 
terms  than  that  he  had  made  a  contract  for 
a  large  number  of  rooms  in  anticipation  of 
the  Democratic  Convention.  That  the  in- 
surer in  framing  the  policy  did  not  have  in 
view  a  certain  number  of  rooms  engaged 
and  a  certain  number  under  option  is  shown 
by  the  fact  that  the  policy  refers  to  the 
contract  as  "advanced  paid-up  contract  for 
use  of  rooms,"  when  the  only  contract  in 
existence  was  not  then,  nor  at  any  time, 
paid  up  in  advance;  that  it  did  not  have  in 
view  making  the  insurance  policy  cotermin- 
ous or  coincident  with  the  contract  as  to 
time  is  shown  by  the  fact  tliat  the  con- 
tract for  rooms  calls  for  five  days'  occu- 
pancy, while  the  policy  insures  for  a  specific 
sum  for  the  week,  to  be  paid  for  each  day 
for  seven  days;  that  it  did  not  mean  to 
measure  and  limit  the  amount  of  insurance 
by  the  gross  amount  that  the  insured  was 
to  receive  for  the  rent  of  rooms  is  shown  by 
the  fact  that  the  insurance  is  for  $10,000, 
and  it  was  impossible  for  the  insured  to  re- 
ceive that  amount  for  room  rent  under  his 
contract;  that  it  did  not  have  in  view  any 
options  or  contingencies  or  other  particu- 
lars of  the  contract  is  shown  by  the  fact 
that  the  policy  makes  no  reference  to  such 
particulars,  and  cannot  be  made  to  fit  into 
them;  that  the  policy  was  not  meant  to 
cover  gross  receipts  is  shown  by  the  fact 
that  the  insurance  is  limited  to  profit,  and 
it  was  impossible  that  the  entire  gross  re- 
ceipts from  the  rent  of  hotel  rooms  should 
be  profit. 

It  is  true  that  the  word  "profit"  is  some- 
times used  as  synonymous  with  gross  re- 
ceipts, as  in  insurance  policies  on  a  ship's 
freight  charges.  But  the  words,  "on  profit 
due  the  assured  by  reason  of  advanced  paid- 
up  contract  for  use  of  rooms"  would  be  very 
inapt  to  express  insurance  on  gross  receipts; 
and  such  a  strained  meaning  must  be  re- 
jected when,  as  here,  it  is  incompatible  with 
the  general  terms  of  the  instrument.  The 
only  meaning  of  these  words  which  will 
make  the  contract  consistent  in  its  parts 
is  the  plainest  meaning,  namely,  the  gain  or 
benefit  which  it  was  expected  the  assured 
would  derive  "by  reason  cV  the  contract, 
not  only  for  room  rent,  but  restaurant 
patronage  and  other  transactions  to  be  ex- 
pected from  hotel  guests ;  this  gain  or  bene* 
fit  being  valued  at  $1,428.57  a  day  for  seven 
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days.  The  oond^ii^  «s{>r«89ed  ui  the  aooovd 
clause  of  the  insurance  contract  relied  on 
hy  the  defendaat  strengthens  this  eoBclu- 
slon;  lor  evidently  it  is  a  stipulation  as 
to  the  contingency  of  the  degree  of  damage 
from  fire,  and  not  contingency  as  to  the 
number  of  rooms  contracted  for;  and  it 
means  that,  if  the  hotel  should  be  so  dam- 
aged by  fire  that  all  or  "the  total  number 
of  rooms"  covered  by  the  contract  should, 
for  that  reason,  beeome  unavailable  for  use, 
then  the  loss  is  valued  at  $1,428.57  for  each 
day  of  the  week,  amounting  in  the  whole  to 
$10,000,  and  that  the  valuation  of  the  loss 
should  be  reduced  in  proportion  if  the  con- 
tract for  rooms  should  not  be  entirely  de- 
feated by  fire,  but  a  part  of  the  rooms  cov- 
ered by  the  contract  should  become  unavail- 
able on  account  of  fire. 

Comparison  of  the  policy  and  the  contract 
in  the  light  of  the  correspondence  and  other 
circumstances  indicates  that  the  incmrer  did 
not  take  the  pains  to  ascertain  precisely 
what  contract  the  insured  had.  But,  how- 
ever vague  the  insurance  company's  knowl- 
edge of  the  contract  may  have  been,  there 
18  no  vagnenesa  or  uncertainty  in  the  valu- 
ation fixed,  for  it  plainly  agreed  to  value 
the  profit  on  the  contract,  whatever  it  might 
be,  at  $1,428.67  a  day  for  seven  days,  aggre- 
gating $10,000. 

This  conclusion  is  fortified  by  the  rule 
that  when  a  policy  of  insurance  is  suscepti- 
ble of  more  than  one  construction,  that  is 
to  be  taken  which  is  most  favorable  to  the 
assured.  Liverpool  &  L.  ft  G.  Ins.  Co.  v. 
Kearney,  180  U.  S.  132,  46  L.  ed.  400,  21 
Sup.  Ct.  Rep.- 326.  The  adoption  of  the 
defendant's  construction  would,  not  only 
violate  this  rule,  but  require  that  the  court 
reconstruct  the  policy  issued  into  that 
which  the  defendant  might  have  preferred 
to  issue  if  it  had  informed  itself  as  to  the 
precise  terms  of  the  contract  to  which  the 
insurance  related. 

The  general  principle  that  insurance  is 
to  be  regarded  a  contract  of  indemnity  is 
limited  by  the  rule  that  the  parties  to  the 
contract  may  agree  on  a  valuation  in  ad- 
vance, not  only  in  the  insurance  of  tangible 
property,  but  of  expected  profits  or  gains, 
and  that  in  the  absence  of  fraud  this  valua- 
tion is  controlling,  and  is  not  subject  to 
judicial  inquiry.  When  the  parties  fix  the 
value,  the  insurer  cannot  be  heard  to  say 
it  was  excessive.  Barclay  v.  Cousins,  2 
East,  652,  102  Eng.  Reprint,  478,  6  Revised 
Rep.  605;  Marine  Ins.  Co.  v.  Hodgson,  6 
Cranch,  206,  3  L.  ed.  200;  Insurance  Co.  v. 
Mordecai,  22  How.  Ill,  16  L.  ed.  329;  Alsop 
V.  Commercial  Ins.  Co.  1  Sumn.  451,  Fed. 
Cas.  No.  262;  The  Maine  L.  R.  [1894]  P. 
320,  6  Reports,  775,  70  L.  T.  N.  S.  247,  7 
Asp.  Mar.  L,  Cas.  424,  13  Eng.  Rul.  Cas. 
L.RwA.1917C. 


9SX;  OaaadA  Sugar  Ref.  Co.  ▼.  Insurance 
Co.  of  N.  A.  175  U.  S.  609,  44  L.  ed.  292,  20 
Sup.  Ct.  Rep.  '239.  The  cases  of  Cushman  v. 
North-Westem  Ins.  Co.  34  Me.  487,  and 
Michael  v.  Prussian  Nat.  Ins.  Co.  171  N. 
Y.  25,  63  N.  £.  810,  in  their  facts  and  in 
the  principles  involved  are  similar  to  this 
case,  and  in  them  the  insurer  was  held 
liable  for  the  full  valuation. 

The  defendant  strongly  relies  on  cases 
like  Forbes  v.  Aspinall,  13  East,  323,  104 
Eng.  .Reprint,  394,  13  Eng.  Rul.  Cas.  673, 
to  bring  this  case  within  the  rule  which  the 
court  thus  states  in  The  Main  L.  R.  [1894] 
P.  320,  6  Reports,  775,  70  L.  T.  N.  S.  247, 
7  Asp.  Mar.  L.  Cas.  424,  13  Eng.  Rul.  Cas. 
681,  as  laid  down  in  Forbes  v.  Aspinall: 

But  that  case  is  only  an  authority  for  a 
very  well-known  proposition,  viz.,  that  where 
both  parties  contemplate  the  freight  insured 
to  be  on  a  full  and  complete  cargo,  and, 
when  in  fact  part  cargo  only  is  shipped, 
the  freight  on  the  part  cargo  is  all  thitt  is 
at  risk,  so  that  there  must  be  what  is  called 
an  opening  of  the  valuation.  In,  strictness 
it  is  not  an  opening  of  the  valuation,  but  is 
merely  a  reduction  in  proportion  to  the 
amount  of  cargo  shipped;  the  valuation  still 
being  held  binding  as  a  valuation  on  that 
portion  which  is  shipped." 

The  present  case  does  not  fall  under  this 
rule,  for  here  the  insurance  was  on  the 
profit  derivable  from  a  contract  for  use 
of  hotel  rooms  which  the  insurer  agreed  to 
be  of  the  value  of  $10,000.  As  we  have  seen, 
the  insurer  in  agreeing  to  this  valuation  of 
the  profits  could  not  have  had  in  mind  nor 
issued  its  policy  with  respect  to  any  options 
or  contingencies  expressed  in  the  contract 
for  use  of  rooms  which  might  increase  or 
reduce  the  profit,  for  it  had  no  knowledge 
of  such  particulars  of  the  contract. 

No  attention  had  been  paid  to  the  usual 
printed  clauses  pretending  to  limit  liabil- 
ity to  the  actual  value  of  the  property  lost, 
for  the  case  is  controlled  by  the  special  con- 
tract which  was  written  and  pasted  on  a 
standard  policy. 

The  position  that  there  was  a  forfeiture 
for  a  lack  of  adequate  proof  of  loss  is 
untenable.  Without  going  into  detail,  it 
is  enough  to  say  that  no  particular  form  of 
proof  of  loss  is  required,  that  the  proof  was 
ample  to  enable  the  insurer  to  consider  its 
rights  and  liabilities,  and  that  the  demand 
of  the  insurer  as  to  the  form  of  the  proof 
embraced  the  demand  that  the  insured 
should  accept  the  Insurer's  construction  of 
the  policy. 

The  jury  should  have  been  instructed  to 
find  a  verdict  for  the  plaintiff  for  $10,000 
and  interest. 

Reversed. 
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Annotatioii — ^Insarance  agamst  lots  of  profits. 


This  note,  as  indicated  by  its  title,  is 
confined  to  policies  which  either  express- 
ly or  by  construction  agree  to  indemnify 
against  loss  of  profits  as  such,  whatever 
the  cause  of  the  loss  may  be.  It  there- 
fore does  not  purport  to  cover  credit  in- 
surance on  freight,  passage  money,  or 
commissions,  and  the  like. 

As  to  construction  of  policy  or  con- 
tract insuring  against  loss  of  rents,  see 
annotation  to  Palatine  Ins.  Co.  v. 
O'Brien,  16  L.R.A.(N.S.)  1055;  and  Van 
Nest  V.  Citizens'  Ins.  Co.  L,R.A.1916F, 
693. 

Introduotlon. 

It  is  generally  held  that,  in  order  to 
insure  profits,  they  must  be  specifically 
insured  as  such,  and  that  an  insurance, 
such,  for  example,  as  a  policy  on  the 
property  out  of  which  profits  are  to  arise, 
does  not  cover  the  profits. 

It  is  well  established  that  policies  spe- 
cifically on  profits  are  valid,  and  that 
they  are  not  in  the  nature  of  wagering 
contracts  where  the  insured  has  a  suf- 
ficient interest  in  the  expected  profits. 
The  form  of  insurance  of  this  character 
is  to  some  extent  regulated  by  statute  in 
England. 

Insurance  against  fire  loss  as  oovering 
loss  of  profits. 

As  before  stated  insurance  on  profits 
must  be  effected  specifically  on  profits. 
Niblo  V.  North  American  F.  Ins.  Co. 
(1848)  1  Sandf.  (N.  Y.)  551;  Connecti- 
cut F.  Ins.  Co.  V.  W.  H.  Roberts  Lumber 
Co.  (1916)  119  Va.  479,  89  S.  E.  945. 

And  loss  of  profits  are  not  covered  by 
fire  policies  which  insure: 

— buildings  against  loss  or  damage, 
Niblo  V.  North  American  F.  Ins.  Co.  (N. 
Y.)   supra; 

— "use  and  occupancy"  of  buildings, 
Tannenbaum  v.  Freundlich  (1903)  39 
Misc.  819,  81  N.  Y.  Supp.  292;  Tannen- 
baum V.  Simon  (1903)  40  Misc.  174,  81 
N.  Y.  Supp.  655,  affirmed  in  (1903)  84 
App.  Div.  642,  82  N.  Y.  Supp.  1116; 
Michael  v.  Prussian  Nat.  Ins.  Co.  (1902) 
171  N.  Y.  25,  63  N.  E.  810 ; 

— against  loss  or  damage  by  fire  on 
lumber,  stays,  and  timber  owned  or 
thereafter  manufactured  by  the  insured, 
or  held  in  trust  or  on  commission,  or  sold 
but  not  delivered,  Connecticut  F.  Ins.  Co. 
V.  W.  H.  Roberts  Lumber  Co.  (Va.)  su- 
pra; 

— an  innkeeper  against  loss  by  fire  on 
his  "interest  in  the  inn  and  offices,"  Re 
Wright  (1864)  1  Ad.  &  El.  621,  110  Eng. 
Reprint,  1344. 
L.RA.19170. 


And  under  a  policy  issued  to  a  turn- 
pike company  insuring  it  against  the  loss 
of  a  bridge  by  fire,  there  can  be  no  re- 
covery for  loss  of  tolls  on  the  company's 
turnpike  road  while  the  bridge  \a  being 
rebuilt.  Farmers'  Mut.  Ins.  Co.  v.  New 
Holland  Tump.  Co.  (1888)  122  Pa.  37, 
16  Atl.  563. 

So,  a  policy  on  a  stock  of  goods  which 
provides:  "This  company  shall  not  be 
liable  beyond  the  actual  cash  value  of 
the  property  at  the  time  any  loss  or  dam- 
age occurs,  and  the  loss  or  damage  shall 
be  ascertained  or  estimated  according  to 
such  actual  cash  value,  with  proper  de- 
duction for  any  depreciation  however 
caused,  and  shall  in  no  event  exceed  what 
it  would  then  cost  the  insured  to  repair 
or  replace  the  same  with  material  of  like 
kind  and  quality" — does  not  insure 
against  a  loss  of  profits  on  the  goods,  but 
only  undertakes  to  pay  the  sum  which 
would  enable  the  insured  to  replace  the 
goods  actually  destroyed.  Niagara  F. 
Ins.  Co.  V.  Heflin  (1901)  22  Ky.  L.  Rep. 
1212,  60  S.  W.  393. 

It  has  been  held  that  an  insurance 
agent  who,  by  virtue  of  his  contract 
with  an  insurance  company,  is  entitled 
to  a  portion  of  the  net  profits  of  the 
company,  has  an  insurable  interest  in 
the  property  insured  by  such  company, 
as  in  estimating  the  net  profits  losses 
were  to  be  deducted  so  that  he  would  be 
benefited  by  the  continued  existence  of 
the  property  insured  by  .the  company, 
and  would  be  injured  by  its  destruction ; 
and  that  a  policy  covering  such  interest 
is  not  a  gaining  or  wagering  contract. 
Hayes  v.  Milford  Mut.  F.  Ins.  Co.  (1898) 
170  Mass.  492,  49  N.  E.  754. 

In  National  Filtering  Oil  Co.  v.  Cit- 
izens' Ins.  Co.  (1887)  106  N.  Y.  535,  60 
Am.  Rep.  473,  13  N.  E.  337,  the  policy 
recited  that  by  virtue  of  an  agreement 
by  the  insured  with  a  certain  company 
the  latter  was  bound  to  pay  the  in- 
sured royalties  for  the  use  of  his  patent 
in  its  business,  guaranteed  to  amount  to 
a  certain  sum  per  month;  the  condition 
of  the  insurance  was  that  in  case  the 
premises  occupied  by  the  company  should 
be  damaged  by  fire  so  as  to  cause  a 
diminution  of  royalties  the  insurer 
should  make  good  the  amount  of  such 
diminution  during  the  restoration  of  the 
premises  to  their  producing  capacity  im- 
mediately before  the  fire.  It  was  held 
that  the  policy  was  not  a  wagering  one, 
and  that,  although  beyond  the  amount 
guaranteed  the  royalties  were  contin- 
gent and  dependent  upon  the  market  and 
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the  will  or  efaoice  of  the  company  in 
earrying  on  its  bnsineBS,  yet  as  it  ap- 
peared that  the  lieense  to  the  company 
was  an  exclusive  one  and  in  case  the  com- 
pany's business  was  lessened  because  of 
fire  the  insured  could  not  license  to  oth- 
ers, but  must  bear  the  loss  of  the  dimin- 
ished royalties,  it  was  lawful  for  him  to 
insure  against  loss  by  this  risk.  The 
eourt  declared  that  an  interest,  legal  or 
equitable,  in  the  property  burned  is  not 
necessary  to  support  an  insurance  upon 
it,  but  that  it  is  enough  if  the  insured  is 
so  situated  as  to  be  liable  to  loss  if  it  be 
destroyed  by  the  peril  insured  against. 

TtOEB  of  profits  "by  liotel  keopor  or  liy 
lesiee. 

It  will  be  noted  that  in  CBribk  v. 
North  River  Ins.  Ck>.  ante,  722,  under  a 
policy  issued  to  a  hotel  keeper  ^'on 
profits  due  assured  by  reason  of  ad- 
vanced paid-up  contract  for  use  of 
rooms,"  a  recovery  was  allowed  for  the 
whole  amount  upon  the  total  destruction 
of  the  hotel  by  fire,  although  the  rented 
value  of  the  rooms  contracted  for  when 
the  policy  was  issued  did  not  equal  the 
amouiit  specified;  the  policy  being  con- 
strued to  cover  profits  from  all  business 
done  by  reason  of  the  occupancy  of  the 
rooms,  and  it  being  held  that  the  par- 
ties to  such  a  contract  might  agree  on  a 
valuation  in  advance. 

Two  other  cases  have  dealt  with  poli- 
cies insuring  hotel  keepers  against  loss 
of  profits  by  fire. 

The  destruction  of  a  hotel  to  such  an 
extent  that  business  cannot  be  carried 
on  until  repairs  have  been  made  amounts 
to  a  "total  loss"  within  a  policy  indem- 
nifying against  damage  by  fire  to  the 
"use  and  occupancy^'  of  the  hotel,  which 
fixes  the  value,  in  case  of  a  total  loss,  to 
a  specified  gross  sum  per  day,  and  in  the 
event  of  a  partial  loss  prescribes  certain 
daily  rates  for  each  room  injured  or  de- 
stroyed, and  a  daily  rate  for  loss  of  in- 
come from  the  restaurant  or  bar.  It  is 
not  necessary  that  all  the  rooms  shall 
have  been  injured  or  destroyed.  Chat- 
field  V.  ^tna  Ins.  O).  (1902)  71  App. 
Div.  166,  76  N.  Y.  Supp.  620.  In  this 
case  it  was  held  that  a  total  loss  within 
the  policy  was  established,  it  appearing 
that  the  elevator  and  105  out  of  a  total 
of  115  rooms  were  so  damaged  by  fire  and 
water  that  they  could  not  be  used.  The 
court  said  that  the  evidence  as  to  the 
condition  of  the  hotel  after  the  fire  was 
sufficient  to  justify  a  -finding  that  guests 
were  not  received,  although  there  was  no 
direct  evidence  to  that  effect. 

In  Grand  Pacific  Hotel  Co.  v.  Michigan 
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Commercial  Ins.  Co.  (1909)  243  EL 
110,  90  N.  E.  244,  under  a  policy  is- 
sued to  a  lessee  of  a  hotel  insuring  him 
against  loss  or  damage  by  fire  on  the 
use  and  occupancy  of  the  hotel,  and  con- 
taining a  provision :  "Loss,  if  any,  to  be 
computed  from  the  day  of  the  occur- 
rence of  any  fire  to  the  time  when  the 
said  building  and  equipment  therein 
could,  with  any  ordinary  diligence  and 
despatch,  be  rebuilt,  repaired,  or  re- 
placed, and  not  limited  to  the  day  of  ex- 
piration named  in  this  policy," — it  was 
held  that  the  insurer  was  liable  only  for 
loss  of  profits  during  the  time  within 
which  the  building  and  equipment  could 
with  ordinary  diligence  and  despatch  be 
rebuilt,  repaired,  and  replaced,  and  did 
not  extend  over  the  entire  unexpired 
term  of  the  lease,  where  it  was  canceled 
by  the  lessor  on  account  of  the  fire  in  ac- 
cordance with  the  right  reserved  by  the 
lease. 

The  court  said:  "The  termination  of 
appellee's  lease  ended  the  receipt  of 
profits  from  the  hotel  business  for  the 
time  being,  and  appellee  insured  against 
the  cessation  of  profits  by  fire,  but  only 
for  a  limited  period  specified  in  the 
policy.  The  fire  merely  furnished  the 
condition  which  enabled  the  lessor  to 
terminate  the  lease  in  accordance  with 
its  terms,  but  whether  the  fire  was  the 
cause  of  the  termination  of  the  lease  or 
not  is  immaterial.  The  policy  was  free 
from  ambiguity,  and  the  words  used  had 
a  precise,  definite  and  well  understood 
meaning.  No  language  could  more  clear- 
ly express  the  intention  of  the  parties  as 
to  the  time  for  which  the  loss  should  be 
computed.  The  policy  did  not  insure  ap- 
pellant in  the  possession  of  the  premises 
against  forfeiture  of  the  lease,  and  ap- 
pellee did  not  agree  to  keep  appellant  in 
the  use  and  occupancy  of  the  premises, 
but  only  agreed  to  pay  its  pro  rata  share 
of  the  loss  for  a  period  computed  from 
the  day  of  the  fire  to  the  time  when  the 
building  and  equipment  therein  could, 
with  ordinary  diligence  and  despatch,  be 
rebuilt,  repaired,  or  replaced.  To  say 
that  the  language  used  meant  anything 
different  would  be  to  make  a  new  con- 
tract, and  the  construction  given  to  the 
policy  by  the  superior  court  was  correct." 

That  a  policy  insuring  a  lessee  on  "the 
profits  of  the  lease"  of  a  number  of 
apartments  values  the  profits  at  a  cer- 
tain amount  per  month  in  the  event  that 
the  buildings  are  totally  destroyed  or 
rendered  untenantable  for  a  certain 
time  does  not  prevent  a  construc- 
tion of  the  policy  so  as  to  cover  a  partial 
loss,    to    be    determined    by    competent 
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proof,  when  a  certain  number  of  the  | 
apartments  are  rendered  untenantable, 
especially  where  there  is  an  average 
clause  stamped  upon  the  policy  which 
would  be  inapplicable  if  the  policy  were 
to  be  construed  as  only  a  valued  policy 
covering  a  total  loss.  Lite  v.  Firemen's 
Ins.  Co.  (1907)  119  App.  Div.  410,  104 
N.  Y.  Supp.  434,  affirmed  in  (1908)  193 
N.  Y.  639,  86  N.  E.  1127. 

And  it  was  held  in  that  case  that  the 
insured  should  not  be  deprived  of  in- 
demnity merely  because  it  might  be  dif* 
ficult  to  fix  the  amount  of  the  loss  with 
absolute  precision.  The  evidence  which 
among  other  things,  showed  the  amount 
for  which  the  apartments  were  rented 
immediately  before  the  fire;  that  they 
Were  all  rented  and  occupied  at  that 
time  and  were  readily  rented  after  re- 
pairs had  been  made,  and  also  showed 
the  sum  which  had  been  deducted  on  ac- 
count of  the  fire  by  the  insured  under  one 
of  the  terms  of  his  lease, — was  held  to 
show  not  only  that  there  had  been  a  loss, 
but  with  reasonable  precision  what -that 
loss  amounted  to. 

In  Carey  v.  London  Provincial  F.  Ins. 
Co.  (1884)  33  Hun  (N.  Y.)  315,  a  cause 
of  action  against  the  insurer  it  was  held 
to  be  set  forth  by  a  complaint  which  in 
substance  stated  that  the  plaintiffs  were 
lessees  of  buildings,  which  they  had  sub- 
let at  a  stated  profit,  that  the  defendant 
had  issued  a  policy  to  them  on  their 
lease  of  the  buildings,  and  that  on  a  cer- 
tain date  the  premises  were  damaged  by 
a  fire  so  that  the  rent  reserved  to  the 
plaintiffs  by  their  subleases  ceased  for  a 
stated  period,  by  reason  of  which  the 
plaintiffs  sustained  loss  to  a  certain 
amount. 

Iioui  of  royalties. 

In  National  Filtering  Oil  Co.  v. 
Citizens'  Ins.  Co.  (1887)  106  N.  Y.  535, 
60  Am.  Rep.  473,  13  N.  E.  337,  where  a 
policy  recited  that,  by  virtue  of  an  agree- 
ment by  the  insured  with  a  certain  com- 
pany, the  company  was  bound  to  pay 
the  insured  royalties  for  the  use  of  his 
patent  in  its  business  guaranteed  to 
amount  to  a  stated  sum  per  month,  and 
the  condition  of  the  insurance  was  that 
in  case  the  premises  occupied  by  the 
company  should  be  damaged  by  fire  so 
as  to  cause  a  diminution  of  royalties  the 
insurer  should  make  good  the  amount  of 
such  diminution  during  the  restoration 
of  the  premises  to  their  producing  ca- 
pacity immediately  preceding  the  fire,  it 
was  held  that  the  risk  was  not  confined 
to  liability  for  a  diminution  of  royalties 

below  the  guaranteed  minimum,  but  cov- 
L.RA.19nC. 


ered  all  royalties  payable  under  the  con- 
tract, and  that  the  dami^s  recoverable 
were  not  confined  to  royalties  for  the 
amount  of  the  company's  product  actual- 
ly destroyed,  but  that  the  loss  was  prop- 
erly ascertained  by  showing  the  amount 
of  royalties  paid  for  two  months  imme- 
diately preceding  the  fire,  and  also  the 
amount  daring  the  time  the  plant  was  be- 
ing restored  and  for  some  months  there- 
after. 

X«08«  of  profits  of  meroaatile  or  maaii- 
f  aotnring;  business. 

The  percentage  of  profits  is  to  be  com- 
puted, not  on  the  sound  value  of  the 
goods,  but  on  the  damages  sustained  by 
the  insured  thereon  which,  if  the  damaged 
goods  are  taken  over  by  the  insurers,  as 
in  the  case  at  bar,  ia  the  difference  be- 
tween the  total  value  and  the  salvage  al- 
lowed to  insured,  under  a  policy  insuring 
one  on  a  stodc  of  goods  against  direct 
loss  to  an  amount  not  exceeding  $1,500, 
being  the  insurer's  pro  rata  share  of  the 
agreed  commissions  or  profits  of  assured 
not  exceeding  15  per  cent  on  the  ''sound 
value"  of  the  merchandise,  that  provision 
being  succeeded  by  another  to  the  effect 
that  the  insurer  shall  be  liable  for  loss 
of  coDunissions  or  profits  not  exceeding 
15  per  cent  of  the  amount  of  damages 
which  the  goods  shall  have  sustained  ir- 
respective of  whether  the  stock  is  sur- 
rendered to  the  ciHnpanies  insuring  the 
same  or  not.  Page  v.  Northern  Ins.  Co. 
(1910)  141  App.  Div.  239,  125  N.  Y. 
Supp.  1066.  The  court  said  that  the  pro- 
visions of  the  policy  were  misleading, 
but  that  the  rule  requiring  any  ambi- 
guity in  the  policy  to  be  resolved  in  favor 
of  the  insured  did  not  aid  the  latter, 
since  the  construction  above  indicated 
was  necessary  in  order  to  give  effect  to 
both  provisions. 

In  Recher  v.  North  British  &  M.  Ins. 
Co.  [1915]  3  K.  B.  (Bug.)  277,  84  L.  J. 
K.  B.  N.  S.  1813,  113  L.  T.  N.  S.  827, 
where  a  policy  provided  in  case  the  in- 
sured's business  was  interrupted  by  fire 
the  insurer  would  pay  on  account  of  an- 
nual net  profits  an  agreed  percentage  on 
the  amount  by  which  the  turnover  in  each 
month  after  the  fire  should  in  conse- 
quence of  the  fire,  be  less  than  the  turn- 
over for  the  corresponding  month  of  the 
preceding,  year,  and  provided  that  the 
amount  of  the  loss  should  be  assessed  by 
the  insured's  auditors;  and  further  pro- 
vided that  all  differences  should  be  re- 
ferred to  arbitration, — ^it  was  held  that 
the  auditors  were  empowered  if  they 
properly  directed  themselves  in  law,  to 
determine  the  amount  of  the  losses  under 
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the  policy,  and,  their  determination  as- 
sessed -would  conclusively  bind  ther  in- 
surer, but  not  if  it  was  established  that 
they  had  omitted  to  take  into  oonsider- 
ation  any  of  the  provisions  of  the  policy 
or  some  other  material  matter.  It  was 
also  held  that  on  arbitration  proceedings 
the  auditor  might  be  cross-examined  up- 
on any  issue  which  was  relevant,  and 
that  the  insurer  was  entitled  to  give 
evidence  to  establish  that  the  auditor 
had  not  taken  into  consideration  the  fact 
that  the  losses  recoverable  under  the  pol- 
icy were  only  those  which  had  arisen 
solely  in  consequence  of  the  fire,  but 
that  the  evidence  must  not  be  considered 
from  the  point  of  view  whether  the  audi- 
tor had  arrived  at  a  wrong  conclusion  of 
fact. 

Policies    against    loss    of    profits    hj 
strikes. 

It  will  be  observed  that  the  scope  of 
the  note  excludes  insurance  against 
strikes,  except  so  far  as  the  insurance  is 
specifically  against  loss  or  profits  from 
that  source. 

In  Buffalo  Forge  Co.  v.  Mutual  Secu- 
rity Co.  (1910)  83  Conn.  393,  76  Atl.  996, 
where  a  policy  of  strike  insurance  pro- 
vided for  an  indemnity  of  an  amount  not 
exceeding  $50,000,  and  provided  that  this 
indemnity  is  ^'against  all  direct  damage 
from  suspension  of  operations  in  the  in- 
sured's factory  caused  by  a  strike  of  their 
employees,"  and,  further,  ''if  a  strike 
occurs  during  the  continuance  of  this 
policy,  so  as  to  entirely  suspend  the  pro- 
duction of  goods,  this  company  shall  be 
liable  for  loss  of  net  profits  and  for  fixed 
charges,  to  an  amount  not  exceeding 
$1663  per  day  for  each  working  day  of 
such  entire  suspension;  and  in  case  a 
strike  prevents  the  making  of  a  full  daily 
average  production  of  goods,  this  com- 
pany shall  be  liable  for  that  proportion 
of  the  net  profits  and  fixed  charges  which 
the  production  so  prevented  from  being 
made  bears  to  the  average  daily  product, 
— not  exceeding  in  any  case  the  amount 
insured;  the  average  daily  product  shall 
be  determined  from  the  amount  of  goods 
last  produced  during  a  period  of  twelve 
months'  full  work  previous  to  the  strike, 
and  losses  shall  be  computed  from  the 
day  of  the  occurrence  of  any  strike  to 
such  time  as  the  assured  is  able  to  pro- 
duce the  former  daily  average,  and  i^all 
not  be  limited  by  the  day  of  expiration 
named  in  this  policy," — ^it  was  held  that, 
in  a  case  of  a  partial  suspension  of  pro- 
duction on  account  of  a  strike  of  some 
employees,  that  the  net  profits  of  the  pre- 
ceding vear  furnished  the  basis  for  esti- 
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mate  as  in  the  case  of  the  entire  suspen- 
sion of  production,  and  that  the  insurer 
was  liable  for  such  proportion  of  the 
net  profits  and  fixed  charges  as  the  pro- 
duction so  prevented  bore  to  the  average 
daily  production,  not  exceeding  the 
amount  insured. 

The  insurer  in  this  case  contended 
that  the  term  ''fixed  charges^'  should  be 
construed  to  include  only  such  charges 
as  would  continue  if  the  insured  were 
compelled  to  shut  down,  such  as  interest, 
taxes,  rent,  maintenance,  employees  un- 
der contract,  and  such  as  could  not  be 
stopped  without  detriment  to  the  prop- 
erty; but  it  was  held  that  the  term  meant 
those  expenses  necessarily  incurred  in 
maintaining  the  organization  in  such  a 
state  of  efficiency  as  would  enable  it  to 
resume  normal  production  without  sub- 
stantial delay  after  the  strike  was  ended, 
or  as  the  strike  might  be  broken  by  a 
gradual  return  of  employees. 

It  was  held  immaterial  in  this  ease 
whether  an  answer  to  a  question  in  the 
application,  "State  any  existing  dispute 
with  or  demand  by  employees  within  the 
last  sixty  days,"  was  a  continuing  war- 
ranty from  the  date  of  the  application 
to  the  delivery  of  the  policy;  it  appear- 
ing that  the  insurer  received  and  re- 
tained a  check  for  the  premium,  which 
was  accompanied  by  a  statement  by  the 
insured  that  certain  of  its  employees  had 
on  that  morning  gone  out  on  a  strike,  dis- 
closing the  attempts  which  had  been  made 
by  the  manufacturers'  association  and 
the  employees  to  reach  an  agreement,  and 
expressing  an  opinion  that  the  strike 
would  last  but  a  day  or  two;  the  court 
held  that  the  insurer  thereby  waived  any 
claim  of  forfeiture  on  the  ground  of 
breach  of  this  warranty,  notwithstanding 
the  provision  of  the  policy  that  no  con- 
dition or  provision  thereof  should  be 
waived  or  altered  unless  by  written  con- 
sent of  the  president  or  secretary  of  the 
company,  and  that  notice  to  or  knowl- 
edge by  any  agent  shall  not  be  held  to 
effect  a  waiver. 

In  this  case  where  a  question  in  the 
application  as  to  whether  the  applicant 
was  a  union  shop,  and,  if  so,  how  many 
and  what  unions  were  recognised,  was 
answered,  "Only  so  far  as  the  National 
Foundi^men's  Association,"  and  Nation- 
al Metal  Trades  Association,"  and  an- 
other question  requiring  the  statement  of 
the  different  kinds  of  craftsmen  em- 
ployed and  the  number,  if  the  applicant 
was  a  nonunion  shop,  was  answered  by  a 
statement  that  the  applicant  was  non- 
union in  certain  departments,  the  number 
of  employees  in  which  was  stated;  and 
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in  response  to  a  subsequent  question  as 
to  what  national  and  local  organizations 
the  applicant  belonged,  the  latter  an- 
swered, "National  Foundrymen's  Asso- 
ciation, National  Metal  Trades  Associa- 
tion, and  local  branch  of  both  associa- 
tions," it  was  held,  upon  its  appearing 
that  the  organizations  referred  to  were 
not  unions  of  working  men,  but  organiza- 
tions of  manufacturers  created  for  the 
purpose,  among  others,  of  dealing  with 
trade  unions,  that  the  answer  to  the  first 
question  meant  that  the  applicant  was  a 
union  shop,  and  recognized  union  shops 
only  to  the  extent  that  the  associations 
mentioned  did,  and  should  not.  be  con- 
strued to  mean  that  the  plaintiff's  shop 
was  no  more  a  union  shop  than  the  or- 
ganizations mentioned,  and  that  the  ap- 
plicant recogfnized  as  unions  only  the  as- 
sociations mentioned. 

And  it  was  held  that,  even  if  the  an- 
swer was  ambiguous  and  lacking  in  clear- 
ness, the  insurer  waived  any  objection 
on  that  account  by  issuing  a  policy  on  an 
application  containing  such  defects. 

Polioiea  on  profits  from  marine  ad- 
▼entnres— 'Talidity  and  insurable  in- 
torest. 

In  this  connection  attention  is  direct- 
ed to  the  statement  at  the  beginning  of 
the  annotation  outlining  its  scope. 

It  is  a  well-established  rule  that  a  rea- 
sonable expectation  of  legitimate  profits 
in  a  marine  adventure  is  a  proper  sub- 
ject of  insurance,  and  not  invalid  as  a 
wagering  contract.  Alsop  v.  Commer- 
cial Ins.  Co.  (1833)  1  Sumn.  457,  Fed. 
Cas.  No.  262;  Patapsco  Ins.  Co.  v.  Coul- 
ter (1830)  3  Pet.  (U.  S.)  222,  7  L.  ed. 
659;  Fosdick  v.  Norwich  Marine  Ins.  Co. 
(1808)  3  Day  (Oonn.)  108;  Putnam  v. 
Mercantile  Marine  Ins.  Co.  (1843)  5  Met. 
(Mass.)  386;  Tom  v.  Smith  (1805)  3 
Caines  (N.  Y.)  245;  Abbott  v.  Sebor 
(1802)  3  Johns.  Cas.  (N.  Y.)  39,  2  Am. 
Dee.  139;  International  Marine  Ins.  Co. 
V.  Wismore  (1889)  124  Pa.  61,  16  Atl. 
516;  Barclay  v.  Cousins  (1867)  2  East, 
545,  102  Eng.  Reprint,  478,  6  Revised 
Rep.  505;  Wilson  v.  Jones  (1867)  L.  R. 
2  Exch.  139,  36  L.  J.  Exch.  N.  S.  78,  15 
L.  T.  N.  S.  669,  15  Week.  Rep.  435,  13 
Eng.  Rul.  Cas.  299. 

In  Barclay  v.  Cousins  (1867)  2  East, 
545,  102  Eng.  Reprint,  478,  where  in- 
terest in  profits  of  a  cargo  to  be  ex- 
changed in  the  African  trade  was  held 
an  insurable  interest,  the  court  said: 
"As  insurance  is  a  contract  of  indemnity, 
it  cannot  be  said  to  be  extended  beyond 
what  the  design  of  such  species  of  con- 
tract will  embrace,  if  it  be  applied  to 
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protect  men  from  those  losses  and  dis- 
advantages which  but  for  the  perils  in- 
sured against  the  assured  would  not  suf- 
fer; and  in  every  maritime  adventure 
the  adventurer  is  liable  to  foe  deprived 
not  only  of  the  thing  immediately  sub- 
jected to  the  perils  insured  against,  but 
also  of  the  advantages  to  arise  from  the 
arrival  of  those  things  at  their  destined 
port.  If  they  do  not  arrive,  his  loss  in 
such  case  is  not  merely  that  of  his  goods 
or  other  things  exposed  to  the  perils  of 
navigation,  but  of  the  benefits  which, 
were  his  money  employed  in  an  under- 
taking not  subject  to  the  perils,  he  might 
obtain  without  more  risk  than  the  capital 
itself  would  be  liable  to ;  and  if  when  the 
capital  is  subject  to  the  risks  of  mari- 
time commerce  it  be  allowable  for  the 
merchant  to  protect  that  by  insuring  it, 
why  may  he  not  protect  those  advantages 
he  is  in  danger  of  losing  by  their  being 
subjected  to  the  same  risks?  It  is  sure- 
ly not  an  improper  encouragement  of 
trade  to  provide  that  merchants  in  case 
of  adverse  fortune  should  not  only  not 
lose  the  principal  adventure,  but  that  the 
principal  should  not,  in  consequence  of 
such  bad  fortune,  be  totally  unproduc- 
tive, and  that  men  of  small  fortunes 
should  be  encouraged  to  engage  in 
commerce  by  their  having  the  means 
of  preserving  their  capitals  entire, 
which  would  continually  be  lessened 
by  the  ordinary  expenses  of  living, 
if  there  were  no  means  of  replacing  that 
expenditure  in  case  the  returns  of  their 
adventures  should  fail.  Where  a  capital 
is  employed  subject  to  such  risks,  in 
case  of  loss  the  party  is  a  sufferer  by  not 
having  used  his  money  in  a  way  which 
might  with  a  moral  certainty  have  made 
a  return  not  only  of  his  principal,  but 
of  profit;  and  it  is  but  playing  with 
words  to  say  that  in  such  case  there  is 
no  loss  because  there  is  no  possession, 
and  that  it  is  but  a  disappointment.'' 

Profits  on  marine  adventures  must, 
however,  be  insured  as  such,  and  pol- 
ices upon  the  loss  of  a  eai^,  or  upon 
freight,  will  not  cover  a  loss  of  profits. 
Leonard  v.  Bosch  (1907)  73  N.  J.  Eq. 
438,  68  Atl.  56,  affirmed  in  (1908)  74  N. 
J.  Eq.  854,  71  Atl.  1134;  Mellen  v.  Na- 
tional Ins.  Co.  (1829)  1  Hall  (N.  Y.) 
500. 

In  Wilson  v.  Jones  (1867)  L.  R.  2 
Exch.  139,  13  Eng.  Rul.  Cas.  299,  where 
a  policy  was  issued  to  a  shareholder  in 
a  cable  company  which  read  in  part: 
'^Lost  or  not  lost  at  and  from  Ireland  to 
New  Foundland,  the  risk  to  commerce 
at  the  lading  of  the  cable  on  board  the 
Great  Eastern,  and  to  continue  until  the 
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cable  be  laid  down  in  one  continuous 
length  between  Ireland  and  New  Found- 
land  and  until  100  words  shall  have  been 
transmitted"  between  the  places  named, 
and  provided:  '^It  is  hereby  understood 
and  agreed  that  this  policy,  in  addition 
to  all  perils  and  casualties  herein 
specified,  shall  cover  every  risk  and  con- 
tingency attending  the  conveyance  and 
successful  laying  of  the  cable," — the 
policy  was  construed  as  being  not  on  the 
cable,  but  on  the  insured's  interest  in 
his  share  of  the  profits  to  be  derived 
from  the  cable  to  be  paid,  and  was  held 
valid. 

The  insurer  in  French  v.  Home  Ins. 
Co.  (1835)  16  Pick.  (MaM.)  397,  did  not 
deny,  that  profits  were  insurable,  but 
contended  that  the  insured  in  that  case 
had  not  an  insurable  interest  because  he 
had  not  a  real  interest  in  the  subject- 
matter  from  which  the  profits  were  ex- 
pected to  arise.  It  appeared  that  the 
insured  had  entered  into  a  contract  with 
another  by  which  it  was  agreed  that,  in 
consideration  of  a  certain  sum,  he  should 
have  the  right  to  take  one  half  of  any 
palm-leaf  shipment  which  might  be  im- 
ported by  the  other,  upon  paying  one 
half  of  the  costs  and  charges  on  their 
arrival  at  Boston;  that  €uch  person  re- 
ceived a  bill  of  lading  on  a  quantity  of 
palm  leaf  shipped,  and  applied  to  the 
insured  to  elect  whether  he  would  take 
one  half  of  the  shipment  under  the  con- 
tract, and  the  insured  elected  to  do  so 
and  made  a  memorandum  check  in  pay- 
ment; that  on  the  next  settlement  of  ac- 
counts between  the  parties,  after  the  ves- 
sel had  arrived  in  a  port  short  of  her 
destination  in  distress  with  her  cargo  in 
a  damaged  condition,  the  insured  claimed 
repayment  of  the  check  and  received  it 
by  an  allowance  in  settlement,  and  never 
received  or  claimed  any  part  of  the  pro- 
ceeds of  the  shipment,  and  the  other  per- 
son interested  received  but  a  small  sal- 
vage. The  court  on  these  facts  refused 
to  sustain  the  insurer's  contention,  and 
held  that  the  insured  had  an  insurable 
interest  in  the  risk. 

And  one  who  has  entered  into  a  bind- 
ing contract  by  virtue  of  which  he  is  en- 
titled to  have  a  specified  quantity  of  rice 
delivered  to  him  at  a  certain  place  and 
on  the  safe  termination  of  a  voyage  of 
a  specified  ship,  and  who  has  made  an- 
other contract  to  sell  the  rice  at  a  certain 
profit  upon  its  arrival,  has  an  insurable 
interest  in  the  profits  on  the  rice.  Royal 
Exch.  Assur.  Corp.  v.  M'Swiney  (1849) 
14  Q.  B.  646,  117  Eng.  Reprint,  250,  19 
L.  J.  Q.  B.  N.  S.  222,  14  Jur.  998,  13 

Eng.  Rul.  Cas.  287. 
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Some  restrictions  on  insurance  on 
profits  were  made  by  the  Statute  of  19 
Geo.  II.  chap.  37,  §  1,  by  which  it  was 
provided  that  no  insurance  should  be 
made  by  any  person  on  any  ships  belong- 
ing to  his  Majesty  or  any  of  his  subjects, 
or  on  any  goods,  merchandise,  or  effects 
laden  or  to  be  laden  on  board  of  any  such 
ship,  interest  or  no  interest,  or  without 
further  proof  of  interest  than  the  policy, 
or  by  way  of  gaming  or  wagering,  or 
without  benefit  of  salvage  to  the  insurer, 
and  that  every  such  insurance  should  be 
null  and  void  to  all  intents  and  purposes. 

It  has  been  held  that  insurance  on 
profits  expected  to  be  realized  on  prop- 
erty on  a  vessel  is  an  insurance  on 
"goods,  merchandise,  or  effects,"  within 
the  meaning  of  this  statute.  Smith  v. 
Reynolds  (1856)  1  Hurlst.  &  K  221,  166 
Eng.  Reprint,  1184,  25  L.  J.  Exch.  N.  S. 
337,  4  Week.  Rep.  644.  Allkins  v.  Jupe 
(1877)  L.  R.  2  C.  P.  Div.  (Eng.)  384, 
46  L.  J.  C.  P.  N,  S.  824,  36  L.  T.  N.  S. 
851. 

And  under  this  statute  policies  on 
profits  on  cargoes,  which  provide  that 
they  are  made  "without  benefit  of  salv- 
age," are  void.  De  Mattos  v.  North 
(1868)  L.  R.  3  Exch.  (Eng.)  185,  37  L. 
J.  Exch.  N.  S.  116,  18  L.  T.  N.  S.  797; 
Smith  V.  Reynolds,  and  Allkins  v.  Jupe 
(Eng.)  supra. 

As  are  also  policies  providing  "that 
the  policy  should  be  a  sufficient  proof 
of  interest."  Smith  v.  Reynolds,  and  De« 
Mattos  V.  North  (Eng.)  supra. 

In  Grant  v.  Parkinson  (1781)  3  Dougl. 
K.  B.  16,  99  Eng.  Reprint,  515,  a  policy 
upon  any  kind  of  goods  and  merchandise 
valued  at  £1,000  being  on  profits  expect- 
ed to  arise  from  the  cargo  of  a  ship 
which  was  taking  on  a  cargo  of  molasses, 
and  issued  to  one  having  a  contract 
through  which  he  would  realize  a  profit 
upon  the  safe  arrival  of  the  cargo  of  the 
vessel,  was  held  not  within  the  Statute  of 
19  Geo.  II.  chap.  37,  §  1 ;  and  it  was  held 
that  a  recovery  might  be  had  thereon; 
the  court  holding  that  the  policy  was  a 
valued  one,  and  that  such  a  policy  was 
not  void  under  the  statute  in  question, 
but  that  a  recovery  on  such  policies 
might  be  had  if  the  insured  proved  some 
interest. 

In  E>Te  V.  Glover  (1812)  16  East,  218, 
104  Eng.  Reprint,  1071,  3  Campb.  276, 
13  Revised  Rep.  801,  a  policy  on  profits 
of  a  cargo,  without  further  description 
or  valuation,  and  providing  for  a  return 
of  premium  for  short  interest,  was  held 
not  to  be  a  gambling  policy.  Lord  Ellen- 
borough  said  that  he  saw  no  distinction 
in   principle   between   an   insurance   on 
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profits  valued  which  had  been  held  to  be 
legal  and  a  policy  on  profits  without  the 
valuation  being  ascertained  in  the  policy, 
but  left  open  to  prove  afterwards,  and 
further  stated  that  short  interest  meant 
more  than  a  short  profit  on  the  cargo  to 
the  extent  of  the  whole  sum  insured. 

In  Alsop  V.  Commercial  Ins.  Co.  (1853) 
1  Sumn.  461,  Fed.  Cas.  No.  262,  where  a 
policy  on  profits  on  merchandise  on  a 
certain  vessel  was  involved,  it  was  held 
that  an  overvaluation  on  the  profits  de- 
signed to  mislead  the  insurer  into  writ- 
ing a  policy  not  in  fact  upon  interest 
would  avoid  the  policy.  But  the  court 
in  this  case  considered  the  evidence,  and 
refused  to  disturb  the  jury's  finding  that 
the  overvaluation  was  not  fraudulent. 

And  in  Fosdick  v.  Norwich  Marine  Ins. 
Co.  (1808)  3  Day  (Conn.)  108,  where  an 
applicant  for  $6,000  insurance  as  profit 
on  a  cargo  of  a  brig  at  and  from  Bor- 
deaux to  the  West  Indies,  at  the  time  of 
effecting  the  insurance  represented  to  the 
insurer  that  he  had  received  advice  from 
his  correspondent  in  Bordeaux  of  the  ar- 
rival of  the  brig  and  of  the  state  of  the 
market,  and  that  it  was  expected  a  cai^o 
would  be  obtained  worth  from  $20,000  to 
$25,000,  there  was  held  to  be  no  mis- 
representation, although  the  vessel  sailed 
with  a  cargo  valued  at  only  $9,251,  the 
avails  of  the  outward  cargo,  the  court 
holding  that  the  expectation  of  profits 
and  the  facts  on  which  that  expectation 
was  grounded  appeared  to  have  been 
truly  stated. 

In  lonides  v.  Pender  (1872)  1  Asp. 
Mar.  L.  Cas.  (Eng.)  432,  27  L.  T.  N.  S. 
244,  where  the*  insurers  sought  to  escape 
liabUity  on  a  policy  on  profits  of  a  cargo 
on  the  ground  that  excessive  valuations 
were  fraudulently  made,  it  was  held  that 
the  question  was  whether  the  estimate 
was  above  what  could  be  reasonably  con- 
templated under  the  circumstances;  that 
it  was  not  because  the  estimate  was  high 
that  it  was  excessive  provided  it  was  not 
beyond  that  might  reasonably  be  ex- 
pected. 

It  was  held  that  the  jury  must  de- 
cide among  other  things  whether  the  in- 
sured could  have  reasonably  expected 
such  a  profit  as  would  justify  an  insur- 
ance of  goods  which  cost  less  than 
£1,000  for  £2,800,  and  the  jury  found 
from  the  evidence  in  the  case  that  the 
valuations  were  excessive,  and  that  they 
were  material  and  were  concealed. 

*-  attaobinc  of  risk. 

In     Royal     Exch.     Assur.     Corp.    v. 

M'Swiney  (1849)  14  Q.  B.  646,  117  Eng. 

Reprint,  250,  19  L.  J.  Q.  B.  N.  S,  222, 14 
L.R.A.1917C. 


Jur.  998,  13  Eng.  Rul.  Cas.  287^  where 
the  policy  was  "on  profits  on  rice"  "be- 
ginning the  adventure  upon  the  said 
goods  and  merchandise  from  and  inune- 
diately  following  the  loading  thereof 
aboard  the  said  ship  Madras,"  and  it  ap- 
peared that  only  about  one  fifth  of  the 
cargo  of  rice  had  been  taken  on  board  of 
the  vessel  when  she  was  blown  to  sea,  and 
that  part  of  the  cargo  loaded  was  dam- 
aged and  the  vessel  was  unable  to  carry 
the  remainder, — it  was  held  that,  accord- 
ing to  the  terms  of  the  policy,  it  attached 
only  to  profits  arising  from  goods  actual- 
ly put  on  board,  and  that  the  insurers 
were  not  liable  on  the  policy  for  the 
profit  on  the  rice  not  put  on  board. 

This  case  was  followed  in  Halhead  v. 
Toung  (1856)  6  El.  &  Bl.  312,  119  Eng. 
Reprint,  880,  26  L.  J.  Q.  B.  N,  S.  290,  2 
Jur.  N.  S.  970,  4  Week.  Rep.  630,  where 
there  was  a  marine  policy  in  the  usual 
form  at  and  from  one  named  port  to  an- 
other during  the  ship's  stay  at  the  latter 
and  thence  to  an  ultimate  port  of  des- 
tination, "on  profit  on  cargo,"  'beginning 
the  adventurer  upon  the  said  goods  and 
merchandises  from  the  loading  thereof 
aboard  the  said  ship,"  it  was  held  that 
no  recovery  could  be  had  upon  its  ap- 
pearing that  the  ship  was  lost  in  pro- 
ceeding from  the  first-named  port  to  the 
second  before  any  cargo  was  loaded  in 
her  by  the  insured,  although  the  latter 
had  purchased  a  cargo  to  be  carried,  the 
court  holding  that  as  no  goods  were  ever 
loaded  the  adventure  did  not  begin. 

It  was  held  in  this  case  that  it  conld 
not  be  shown  that  the  intention  was  to 
insure  against  the  loss  of  profits  by  rea- 
son of  the  vessel  being  lost  whOe  on  her 
way  to  the  port  where  her  cargo  was  to 
be  loaded,  by  showing  a  correspondence 
not  being  referred  to  in  the  policy  and 
not  forming  any  part  of  the  contract; 
and  it  was  held  that  an  intention  to  cover 
such  a  loss  could  not  be  shown  by  evi- 
dence that  a  larger  premium  was  charged 
than  would  have  been  demanded  in  ease 
the  risk  was  to  commence  at  the  port  of 
loading. 

—  risks  insured  against. 

This  question  is,  of  course,  eovered 
only  so  far  as  it  has  arisen  in  actions 
under  policies  insuring  specifically 
against  loss  of  profits.  In  some  in- 
stances, it  will  be  observed  that  the  ques- 
tion has,  to  some  extent  at  least,  been  af- 
fected by  the  character  of  the  insurance. 

In  order  to  warrant  a  recovery  under 
marine  policies  on  profits  as  in  other 
policies,  the  loss  must  have  been  sus- 
tained by  a  risk  insured  against. 
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Thus  in  Royal  Ezch.  Assur.  Corp.  y. 
M'Swiney  (1849)  14  Q.  B.  646,  117  Enf. 
Reprint,  250,  13  Eng.  Rul.  Cas.  287, 
where  the  insured  had  contracted  to 
buy  a  certain  quantity  of  rice  to  ar- 
rive at  a  given  port  before  a  specified 
time,  and  had  contracted  to  sell  the  same 
rice  to  arrive  as  specified  in  his  contract 
of  purchase,  and  the  policy  insured 
against  the  loss  of  profits  by  the  perils  of 
the  sea,  and  after  part  of  the  cai^o  had 
been  loaded  the  vessel  was  blown  to  sea 
and  was  unable  to  carry  the  remainder 
of  the  cargo,  it  was  held  that  even  if  the 
policy  had  attached  as  to  that  part  of  the 
cargo  no  recovery  could  be  had  with  re- 
spect to  it,  as  the  loss  which  the  insured 
had  sustained  was  not  occasioned  by  the 
perils  of  the  sea.  The  court  said:  '^If 
the  policy  had  attached  to  the  profit  of 
rice  on  shore,  the  defendants  would  cer- 
tainly not  have  been  liable  for  losses  by 
perils  of  the  seas,  which  did  not  directly 
affect  them,  but  only  other  rioe  com- 
prised in  the  same  contraet,  the  loss  of 
which  caused  the  loss  of  all  the  profit  by 
reason  of  the  special  nature  of  that  con- 
tract, which  made  the  profit  to  depend  on 
the  safe  arrival  of  the  whole  of  the  rioe 
on  board  a  particular  vessel,  and  in  a  cer- 
tain time.  Who  could  suppose  under 
such  a  policy  as  this  that  the  defendants 
were  to  pay  a  total  loss  if  perils  of  the 
seas  caused  a  loss  of  the  ship,  or  of  any 
part  of  the  rice,  or  a  retardation  of  the 
voyage  f  We  think  it  dear  that  the  de- 
fendants were  not  bound  to  indemnify 
against  such  events,  entirely  collateral  to 
those  on  which  ordinary  profit  on  goods 
depends;  so  that,  according  to  the  true 
construction  of  the  policy,  it  attached  to 
the  profit  of  no  goods,  nor  has  there  been 
a  loss  of  the  profit  of  any  goods  by  the 
perils  insured  against,  ext^ft  the  1,200 
sacks,  which  have  been  paid  for  by  the 
money  paid  into  court.  If  indeed,  it  at- 
tached to  the  profit  of  those  on  shore, 
there  has  been  no  loss  of  that  profit  by 
perils  of  the  seas,  but  only  a  retardation 
of  the  voyage,  for  which  the  defendants 
are  not  responsible,  unless  on  a  policy 
specially  providing  for  such  an  event.'' 

The  decision  in  Royal  Ezch.  Assur. 
Corp.  V.  M'Swiney  (1840)  14  Q.  B.  646, 
117  Eng.  Reprint,  250,  19  L.  J.  Q.  B.  N. 
S.  222, 14  Jur.  998, 13  Eng.  Rul.  Cas.  287; 
was  followed  in  Chope  v.  Reynolds 
(1859)  5  C.  B.  N.  S.  642,  141  Eng.  Re- 
print, 268,  28  L.  J.  C.  P.  N.  S.  194,  5  Jur. 
N.  S.  822,  7  Week.  Rep.  208,  where  it  was 
held  under  a  policy  insuring  the  profits 
on  a  cargo  against  the  perils  of  the  sea 
and  the  ordinary  perils  insured  against, 

that  no  loss  by  the  perils  inisured  against 
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had  been  sustained  where  it  appeared 
that  the  vessel  on  which  the  cargo  was 
stated  in  the  policy  to  have  been  shipped 
was  lost  by  the  perils  of  the  sea,  but  the 
cargo  on  which  the  profit  was  insured 
was  safely  brought  home  by  another  ves- 
sel. 

In  lonides  v.  Pender  (1872)  1  Asp. 
Mar.  L.  Cas.  (Eng.)  432,  27  L.  T.  N.  S. 
244,  the  jury  found  that  the  vessel  carry- 
ing goods  the  profit  of  which  had  been  in- 
sured was  not  lost  through  "the  perils 
of  the  seas,"  where  there  was  evidence 
that  she  was  a  good  stout  vessel  and 
went  down  in  fine  weather  without  any 
known  cause,  and  there  was  also  evidence 
that  the  captain  had  an  opportunity  to 
scuttle  her. 

In  Wilson  v.  Jones  (1867)  L.  R.  2 
Exch,  139,  36  L.  J.  Exch.  N.  S.  78,  15  L. 
T.  N.  S.  669, 15  Week.  Rep.  299, 13  Eng. 
Rul.  Cas.  299,  where  a  policy  insuring  a 
shareholder's  interest  in  the  profits  of  a 
cable,  to  be  laid,  provided  that  it  should 
"cover  every  risk  and  contingency  attend- 
ing the  conveyance  and  successful  laying 
of  the  cable,"  and  it  appeared  that  the 
cable  when  partly  laid  broke  while  being 
hauled  in  to  repair  a  part  laid,  it  was 
held  that  the  loss  was  within  the  perils 
insured  against. 

—  extent  of  liabiUtjr. 

In  Abbott  V.  Sebor  (1802)  3  Johns. 
Cas.  (N.  Y.)  39,  2  Am.  Dec.  139,  it  was 
held  that  a  policy  insuring  the  profits  on 
a  cargo  of  goods  was  a  valued  policy,  and 
that  a  recovery  might  be  had  for  an 
average  loss  or  a  total  loss.  The  court 
stated  that  it  could  not  decide  then  what 
was  the  criterion  of  an  average  or  total 
loss,  but  that  perhaps  the  established 
rule  in  respect  to  ships  and  cargoes  of  a 
loss  of  more  or  less  than  half  the  subject 
in  value  might  be  applicable. 

In  Fosdick  v.  Norwich  Marine  Ins. 
Co.  (1808)  3  Day  (Ckmn.)  108,  where  the 
policy  insured  the  profits  on  the  cargo 
of  a  brig,  and  the  vessel  was  captured 
it  was  held  that  the  capture  under  the 
circumstances  of  the  case  amounted  to  a 
total  loss  of  the  profits  insured,  and  that 
no  abandonment  was  necessary. 

And  in  French  v.  Hope  Ins.  Co.  (1835) 
16  Pick.  (Mass.)  397,  where  the  insured 
had  entered  into  a  eontract  with  another 
person  by  which  for  a  certain  consider- 
ation he  was  given  the  right  to  take  one- 
half  of  palmJeaf  shipments,  which  were 
imported  by  such  other  person,  and  he 
had  elected  to  take  a  certain  shipment 
and  given  his  check  therefor,  but  upon 
a  subsequent  acoounting,  after  the  par- 
'  ties  had  learned  that  the  vessel  had  dis- 
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charged  her  cargo  in  a  damaged  condi- 
tion at  a  point  short  of  her  destination, 
the  insured  was  given  credit  for  his 
check  and  never  received  or  claimed  any 
part  of  the  proceeds  of  the  cargo^  and 
the  salvage,  which  was  small,  was  paid  to 
the  other  person  interested,  it  was  held 
that  under  the  facts  the  insured  had  suf- 
fered a  total  loss  and  was  entitled  to  re- 
cover therefor. 

And  under  a  policy  on  a  shareholder's 
interest  in  the  laying  of  a  cable,  which 
was  an  insurance  on  the  profits  to  be  de- 
rived by  him  from  the  success  of  the  ad- 
venture, there  is  a  total  loss  where,  after 
a  part  of  the  cable  had  been  laid,  it 
broke  and  about  half  of  it  was  lost,  al- 
though the  rest  was  saved,  as  however 
subsequent  events  might  affect  the  re- 
sult the  loss  was  presumably  total  at  the 
time  it  occurred,  Wilson  v.  Jones 
(Eng.)  supra. 

And  in  Hendrickson  v.  Margetson 
(1876)  2  East,  549,  note,  102  Eng.  Re- 
print, 480,  note,  where  in  an  action  on  a 
policy  on  profits  on  a  cargo  on  a  named 
ship,  the  question  was  involved  whether 
the  ship  being  lost,  but  the  cargo  having 
been  carried  to  the  destination  in  an- 
other ship,  the  insured  could  recover  as 
for  a  total  loss  of  the  profits,  it  was  held 
that  such  a  recovery  could  be  had;  that 
the  underwriters  were  not  at  liberty  to 
send  the  cargo  to  the  destination  at  what 
time  and  in  what  ship  they  pleased.  Lord 
Mansfield  said  that  the  meaning  of  the 
policy  seemed  to  be  that  the  ship  and 
cargo  should  arrive  at  the  destined  port, 
and  it  was  on  the  profit  of  that  particular 
ship  and  cargo,  that  the  market  varies 
and  may  depend  on  twenty-four  hours 
sooner  or  later,  so  that  unless  the  very 
ship  and  cargo  arrives  the  profit  might 
fail  and  the  insurance  be  lost. 

In  Wain  v.  Thompson  (1822)  9  Serg. 
&  R.  (Pa.)  116,  11  Am.  Dec.  675,  where 
the  policy  was  declared  to  be  ''on  sup- 
posed profits  on  a  cargo  of  goods  .  .  . 
warranted  free  from  average  and  with- 
out  benefit  of  salvage,"  it  appeared  that 
the  vessel  on  which  the  cargo  was  ship- 
ped suffered  damage  on  her  voyage  by 
reason  of  heavy  weather;  that  she  was 
obliged  to  stop  at  a  port,  where  her  cargo 
was  unloaded;  that  a  part  which  was 
found  to  be  in  a  perishable  state  was 
thrown  overboard,  and  another  part  sold 
and  the  proceeds  invested  in  other  goods ; 
that  a  part  of  the  cargo  which  was  sound, 
together  with  the  goods  in  which  the  pro- 
ceeds were  invested,  were  reloaded,  and 
that  at  her  home  port  the  original  pMirt  of 
her  cargo  which  had  not  been  damaged 

wns  sold  at  a  considerable  profit,  but 
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upon  the  whole  cargo  there  was  no  profit, 
but  a  loss  of  more  than  50  per  cent  on 
the  whole  amount  of  the  goods  shipped 
at  the  initial  port,  — it  was  held  that 
the  loss  was  not  a  total  loss,  and  that  by 
reason  of  the  term  ''warranted  free  from 
average"  no  recovery  could  be  had.  The 
court  said:  "Although  this  is  an  insur- 
ance on  profits,  that  it  partakes  some- 
thing of  the  nature  of  an  insurance  on 
the  goods  from  which  the  profits 
are  to  arise.  The  profits  are  valued  at 
$20,000 ;  yet  it  cannot  be  considered  as  an 
undertaking  that  the  insured  shall,  in 
all  events,  make  profits  to  that  amount. 
If  the  cargo  had  arrived  in  good  con- 
dition, at  Philadelphia,  the  underwriters 
would  have  been  discharged  though  it 
had  sold  at  a  loss.  In  order,  therefore, 
to  ascertain  the  meaning  of  this  exprest- 
sion,  'free  from  average,'  it  will  be  im- 
portant to  inquire  whether  it  has  been 
used,  and  acquired  a  definite  significa- 
tion, in  insurances  upon  goods;  and  we 
find  that  it  has.  In  almost  every  policy 
the  words,  'free  from  average  except  gen- 
eral,' are  applied,  in  a  memorandum,  to 
certain  articles  (thence  called  memoran- 
dum articles)  which,  by  nature,  are  apt 
to  be  deteriorated  from  other  causes 
than  perils  of  the  sea.  Concerning  the 
meaning  of  those  words,  there  have  been 
frequent  disputes.  I  shall  mention  some 
of  the  cases,  from  which  it  will  appear 
that  it  is  now  well  settled  that,  although 
the  memorandum  articles  are  damaged 
to  a  greater  amount  than  50  per  cent,  the 
insurer  is  not  liable,  because  the  loss  is 
but  partial.  In  Wilson  v.  Smith  (1764) 
3  Burr.  1560,  97  Eng.  Reprint,  975,  1  W. 
Bl.  507,  96  Eng.  Reprint,  293,  the  goods 
were  damaged  more  than  50  per  cent, 
yet  the  underwriters  were  held  not  lia- 
ble. Anderson  v.  Royal  Excfa.  Assur.  Co. 
(1805)  7  East,  38,  103  Eng.  Reprint,  16, 
3  Smith,  48,  8  Revised  Rep.  589,  was  a 
stronger  case ;  the  ship  was  stranded,  and 
the  goods  remained  some  time  under  wa- 
ter, during  which  the  insured  might  have 
abandoned,  because  the  loss  was  total; 
but  having  waited  till  they  were  recov- 
ered from  the  water,  although  very  much 
damaged,  and  then  abandoned,  it  was 
held  that  he  was  too  late,  and  the  in- 
surers were  discharged  because  the  loss, 
though  great,  was  but  partial.  .  .  . 
But  this  is  an  insurance  on  profits. 
When  first  this  kind  of  insurance  was  in- 
troduced, its  legality  was  questioned ;  but 
although  it  is,  in  its  nature,  productive 
of  difficult  questions,  and  therefore  for- 
bidden by  the  laws  of  several  countries 
in  Europe,  yet  its  l^ality  is  not  now  to 
be  questioned  here,  having  been  long  ago 
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firmly  established.  The  disputes  which 
spring  from  it  are  not  always  easy  to  be 
comprehended;  yet  we  may  understand, 
without  difficulty^  that  there  may  be  a 
partial  loss  of  profits,  by  an  absolute  loss 
of  part  of  the  goods  from  which  the 
profits  were  expected  to  arise,  or  from 
damage  sustained  by  part  of  the  goods, 
or  all  of  them.  In  the  case  of  Hodgson 
V.  Glover  (1805)  6  East,  316,  102  Eng. 
Reprint,  1308,  8  Revised  Rep.  405,  there 
was  an  insurance  on  profits  of  a  cargo  of 
slaves;  the  ship  was  injured  by  tempests, 
in  which  some  of  the  slaves  were  lost,  the 
rest  arrived  safe  and  were  sold;  but 
up>on  the  whole  there  were  no  profits,  and 
the  insured  claimed  for  a  total  loss;  the 
plaintiff  did  not  recover,  for  a  reason  not 
applicable  to  the  case  before  us,  but  both 
Lawrence  and  Le  Blanc,  Justices,  in  de- 
livering their  opinions,  remarked  that  it 
was  clearly  only  an  average  loss.  In  this 
present  case,  the  teas  which  arrived  in 
good  condition  were  sold  at  great  profit, 
although  upon  the  whole  adventure  there 
was  a  loss.  In  that  respect,  it  resembles 
the  case  of  Hodgson  v.  Glover,  and  both 
cases  are  alike  in  another  circumstance, 
viz.,  that  the  profits  were  valued  at  the 
sum  insured.  Taking  for  granted,  then, 
that  whatever  loss  was  suffered  in  the 
present  ease,  was  but  partial,  how  is  the 
plaintiff  to  recover  against  his  warranty, 
free  from  average  f  And  what  reason 
can  be  assigned  for  giving  these  words 
a  different  construction,  when  applied 
to  profits,  from  that  which  has  been  es- 
tablished when  applied  to  goods!  Ought 
we  not  rather  to  suppose  that  the  con- 
struction which  had  been  applied  to  goods 
lon^  before  insurances  on  profits  were 
introduced,  was  understood  by  both  par- 
ties, and  intended  to  be  adopted,  when  an 
insurance  on  profits  was  first  made  Y  In 
both  instances,  the  warranty  in  question 
appears  to  have  been  introduced  for  the 
purpose  of  avoiding  all  dispute  upon  a 
subject  capable  of  producing  dispute^ 
and  that  too  of  a  difficult  nature.  I  am 
therefore  of  opinion,  that  in  both  cases 
there  should  be  the  same  construction." 

And  it  was  held  in  this  case  that  the 
insured  was  not  entitled  to  recover  for 
loss  of  profits  on  that  part  of  the  cargo 
which  was  totally  lost,  as  the  loss  on  the 
whole  was  but  partial,  although  a  part 
of  the  cargo  was  totally  destroyed. 

In  Hodgson  v.  Glover  (£ng.)  supra, 
referred  to  in  the  preceding  case,  where 
the  policy  insured  on  profits  valued  at  a 
certain  sum  on  a  cargo,  and  provided  in 
case  of  loss  no  other  interest  to  be  re-  i 
quired  than  the  policy,  it  was  held  that] 
a  recovery  for  a  total  loss  could  not  be 
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had  where  it  appeared  that  part  of  the 
cargo  was  lost  by  shipwreck,  but  that 
the  greater  part  of  it  got  to  market, 
and  it  did  not  appear  that  but  for  the 
shipwreck  there  would  have  been  a 
profit. 

In  Loomis  v.  Shaw  (1800)  2  Johns. 
Cas.  (N.  Y.)  36,  an  action  was  brought 
on  a  poKey  insuring  the  profits  on  a 
cargo  of  goods,  and  it  appeared  that  the 
vessel  and  goods,  which  were  also  in- 
sured, were  captured  and  the  goods 
libeled;  that  five  eighths  of  them  were 
restored  to  the  insured  short  of  their 
destination,  and  accepted  and  appro- 
priated by  them  to  their  own  use;  that 
the  insured  recovered  only  a  three  eighths 
loss  on  the  goods;  that  they  abandoned 
to  the  insurer  the  profits  and  claimed  to 
recover  for  a  total  loss,  but  it  was  held 
that  they  were  entitled  to  an  average  loss 
of  three  eighths  only.  The  court  said: 
^he  plaintiffs  ai«  entitled  to  recover  a 
partial  loss  only.  Profits  are  necessarily 
incidental  and  subject  to  the  final  dis- 
position of  the  goods  on  which  they  are 
expected  to  accrue.  The  plaintiffs  in  the 
present  case  have  actually  received  five 
eighths  of  the  goods,  and  appropriated 
the  proceeds  to  their  own  use.  Whether 
they  yielded  any  profit^  or  sold  at  a  loss, 
does  not  appear;  and  it  is  not  material, 
since  the  plaintiffs  chose  to  accept  them 
at  London,  and  take  the  benefit  of  the 
market  there.  They  are,  therefore,  at 
most,  entitled  to  an  average  loss  of  three 
eighths  only." 

In  Abbott  V.  Sebor  (1802)  3  John.  Cas. 
(N.  Y.)  39,  2  Am.  Dee.  139,  one  insured 
against  loss  of  profits  on  a  cargo  of 
goods  was  held  not  to  have  waived  his 
right  to  recover  for  a  total  loss  on  the 
profits,  where  it  appeared  that  he  was  a 
part  owner  of  the  ship  and  cargo  and  had 
approved  in  general  the  Supercargoes 
Act  in  selling  the  cargo  and  vessel  at  a 
foreign  port  after  she  had  become  dis- 
abled, and  had  received  part  of  a  cargo 
bought  by  the  supercargo  with  the  money 
realized  from  the  first  cargo. 

See  also  Royal  Exch.  Assur.  Corp.  v. 
M'Swiney,  under  heading^  "risks  insured 
against." 

—  neceMity  and  effect  of  abandoniiLent. 

In  Tom  V.  Smith  (1805)  3  Caines 
(N.  Y.)  245,  where  recovery  was  sought 
on  a  policy  on  the  profits  on  a  cargo  of 
goods,  it  was  held  that  in  case  of  total 
loss  and  insurance  on  profits  only  the 
insurer  had  such  an  interest  in  the  prop- 
erty as  to  be  entitled  to  an  abandonment, 
and  it  was  held  that  the  abandonment 
was  not  in  time  where  it  appeared  that 
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the  insured  took  back  the  premium  from 
several  underwriters  and  as  to  them  can- 
celed the  policy;  that  his  agent  sold  the 
cargo  at  the  port  where  the  vessel  was 
obliged  to  unload,  and  took  bills  of  ex- 
change in  part  payment ;  that  he  invested 
part  of  the  proceeds  of  the  cargo  in  other 
property  and  shipped  it  to  the  insured, 
and  that  no  notice  of  abandonment  was 
given  until  three  years,  and  until  after 
there  had  been  further  losses  on  the 
property  shipped  by  the  agent,  and  on 
the  bills  of  exchange  taken. 

In  Mumford  v.  Hallett  (1806)  1  Johns. 
(N.  Y.)  433,  it  was  held  that  the  aban- 
donment of  the  cargo  to  the  insurers  of 
the  cargo  did  not  prevent  a  recovery 
from  an  insurer  on  the  profits,  on  the 
theory  that,  by  the  abandonment  to  the 
insured  of  the  cargo,  the  insured  had  put 
it  out  of  the  power  of  the  insurer  of  the 
profits  to  receive  any  salvage  on  the 
profits.  The  court  said:  "As  there 
is  no  contradiction  between  the  written 
and  printed  parts  of  this  policy,  and  no 
ambiguity  in  its  terms,  parol  evidence 
cannot  be  received  to  explain  the  inten- 
tion of  the  parties;  nor  ought  the  usage 
of  merchants  to  be  resorted  to  where  the 
language  used  is  so  explicit  as  it  is  here. 
It  is  an  insurance  on  profits,  and  the 
goods  from  which  the  profits  were  ex- 
pected are  valued  at  $2,500.  This  valua- 
tion, it  is  said,  was  intended  to  be  put  on 
the  profits,  and  not  on  the  goods,  and 
that  printed  policies  on  cargoes  are  gen- 
erally used  for  these  insurances.  This 
may  be  so;  but  we  must  only  look  to 
what  has  been  done,  and  not  to  what 
was  intended.  If  the  parties  will  not 
make  use  of  a  proper  policy,  nor  make 
the  necessary  corrections  in  the  printed 
forms  which  they  do  use,  it  is  their  own 
fault." 

In  Canada  Sugar  Bef .  Co.  v.  Insurance 
Co.  of  N.  A.  (1900)  175  U.  S.  609,  44  L. 
ed.  292,  20  Sup.  Ct.  Rep.  239,  the  owners 
of  a  cargo  of  sugar  insured  it  in  the  At- 
lantic Mutual  Insurance  Company,  and 
subsequently  while  the  vessel  was  at  sea 
insured  the  profits  on  the  cargo  against 
total  loss  in  the  Insurance  Company  of 
North  America,  which  had  knowledge  of 
the  prior  insurance.  The  vessel  while  on 
her  voyage  stranded  and  became  a  total 
loss,  and  the  master,  representing  all 
concerned,  contracted  with  local  fisher- 
men to  give  them  one  half  of  the  carffo 
which  they  saved,  and  the  insurer  of  tne 
cargo,  having  been  notified  of  the  loss, 
took  charge  of  the  cargo  saved  and  pur- 
chased from  the  salvors  the  portions  they 

were  entitled  to  under  their  agreement 
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with  the  master,  and  the  portion  of  the 
cargo  saved  was  transported  to  its  des- 
tination by  the  insurer  of  the  cargo, 
which  settled  with  the  insured  as  for  a 
total  loss,  and  this  part  of  the  cargo  was 
turned  over  to  the  insured  in  part  settle- 
ment of  the  insurance  on  the  cargo. 
There  was  held  to  have  been  an  abandon- 
ment by  the  insured  to  the  insurer  of  the 
cargo,  the  court  holding  that,  owing  to 
the  prompt  action  of  the  insurer  in  tak- 
ing charge  of  the  cargo  and  in  adopting 
the  agreement  of  the  master  with  the 
salvors,  it  was  unnecessary  for  the  in- 
sured  to  go  through  with  all  the  usual 
forms  of  an  abandonment;  and  the  court 
held  that  none  of  the  cargo  ever  came  to 
the  insured  in  the  ordinary  course  of  the 
voyage,  or  through  any  delivery  as  con- 
signee by  the  carrier,  but  only  through  a 
delivery  by  the  insurer  of  the  cargo 
after  a  practical  abandonment  to  the  lat- 
ter, and  through  a  settlement  by  the  in- 
surer as  for  a  total  loss,  in  which  the 
cargo  was  received  by  the  insured  upon 
an  equitable  basis  in  part  payment  of  the 
insured's  claim  against  the  insurer  of 
the  cargo;  and  that  a  recovery  against 
the  insurer  of  the  profits  might  be  had  to 
the  amount  of  the  policy  on  the  profits. 

The  insurers  of  the  profits  on  the  cargo 
in  this  case  claimed  that  they  took  no 
part  in  the  settlement  between  the  cai^o 
insurers  and  the  insured,  and  the  doc- 
trine of  res  inter  alia  was  invoked;  but 
the  court  stated  that  they  had  knowl- 
edge of  the  prior  insurance  on  the  cargo, 
and  were  bound  to  know  that  in  case 
of  disaster  there  was  a  right  to  abandon, 
and  that  there  was  evidence  that  they 
were  informed  of  what  was  going  oa  be- 
tween the  other  parties  concerned  and 
no  evidence  attacking  the  fairness  and 
good  faith  of  the  settlement  made. 

See  also  Posdick  v.  Norwich  Marine 
Ins.  Co.  under  heading  '^extent  of  lia- 
bUity." 

^  proof  of  amouat  of  Iom. 

In  Canada  Sugar  Ref .  Co.  v.  Insaranoe 
Co.  of  N.  A.  (U.  S.)  supra,  it  was  held 
that  as  the  policy  on  the  profits  in- 
volved was  a  valued  one  it  was  unneces- 
sary for  the  insured  to  show  that  it 
would  have  received  profits  if  the  voya^ 
had  been  completed  and  the  entire  cargo 
had  arrived  safely. 

And  in  Patapsco  Ins.  Co.  v.  Coulter 
(1830)  3  Pet.  (U.  S.)  222,  7  L.  ed.  659, 
where  the  policy  was  on  profits  upon 
goods  on  a  ship  on  a  voyage  from  Phila- 
delphia to  Gibraltar  and  a  port  on  the 
Mediterranean,  and  at  and  from  thence 
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to  a  port  oa  tha  Pacific  coast,  it  was  held 
not  necessary  to  prove  loss  of  profits 
otherwise  than  by  a  loss  of  the  cargo,  in 
order  to  warrant  a  recovery  on  the 
policy.  The  court  said :  "We  must  now 
dispose  of  the  question  upon  reason  and 
principle;  and  here  it  seems  difficult  to 
perceive  why,  if  profit  by  a  mere  ex- 
crescence of  the  principal,  as  some  judges 
have  said;  or  an  incident  to  or  identified 
with  it,  as  others  have  said;  why  the  loss 
of  the  cargo  should  not  carry  with  it  the 
loss  •f  the  profits.  This  rule  has  con- 
venience and  certainty  to  recommend  it; 
of  which  this  case  presents  a  striking  il- 
lustration. Here  was  a  voyage  of  many 
thousand  miles  to  be  performed,  the  final 
profits  of  which  must  have  been  deter- 
mined by  a  statement  of  accounts  pass- 
ing through  several  changes,  some  of 
which  might  have  resulted  in  loss,  some 
in  gain;  and  in  each  case  the  good  or 
ill  fortune  of  the  adventure  turning  on 
the  gain  or  loss  of  a  day  in  the  voyage. 
What  human  calculation  or  human 
imagination  could  have  furnished  tes- 
timony on  a  fact  so  speculative  and  for- 
tuitous? To  have  required  testimony  to 
it  would  have  been  subjecting  the  rights 
of  the  plaintiff  to  mere  mockery/' 

And  it  was  held  that  the  insured  was 
not  limited  to  proof  of  profits  on  the  sale 
of  the  cargo  at  Gibraltar,  there  being 
nothing  in  the  policy  to  have  prevented 


him  from  proceeding  with  the  original 
cargo  to  the  Pacific. 

In  Humford  v.  Hallett  (1806)  1 
Johns.  (N.  Yi)  433,  where  a  printed  form 
of  a  policy  on  a  cargo  was  used  and  filled 
up  to  insure  on  profits,  and  the 
valuation  taken  in  connection  with  the 
preceding  printed  provisions  was  of  the 
cargo  instead  of  the  pr(^ts,  it  was  held 
that  there  was  no  contradiction  between 
the  written  and  printed  terms,  and  that 
p^rol  evidence  was  inadmissible  to  show 
that  the  valuation  was  intended  to  be 
put  on  the  profits,  and  not  on  the  goods, 
and  that  it  was  the  usual  practice  to  fill 
9p  a  blank  policy  on  cai^o  in  insuring 
profits  on  the  cargo  in  the  manner  in 
which  this  policy  had  been  filled  up;  the 
court  holding  that,  if  the  parties  did  not 
make  use  of  a  proper  blank  nor  make  the 
necessary  corrections  in  the  printed 
form  which  they  used,  it  was  their  own 
fault. 

But  it  was  held  that,  although  the 
profits  were  not  valued  and  the  only 
value  stated  was  that  of  the  value  of  the 
goods  themselves,  yet  that  every  policy 
on  profits  must  be  considered  as  a 
valued  and  not  an  open  one,  especially 
in  a  case  where  the  goods  themselves 
are  valued,  since  if  it  were  otherwise  it 
would  be  impossible  to  prove  their  value 
as  in  the  cf^  of  vessels  and  cargoes. 

J.  T.  W. 


BCASSAOHUSETTS   SUPRBME  ^TTDI' 
CIAIi  COURT. 

HENRY  C.  HALIi^  Admr^  etc,  of  James  M. 

Hall,  Deceaaedy 

V. 

WILLIAM  A.  PAINE  et  al. 

(224  Mass.  62,  112  N.  E.  153.) 

Damages  —  for  wrongful  sale  of  stock 
by  broker. 

1.  Nominal  damages  only  can  be  re- 
covered for  breach  of  contract  by  a  broker 
to  carry  stock  for  a  customer,  where  the 
sale  was  at  prevailing  market  prices,  which 
were  not  at  the  time  depressed,  and  was 
not  timed  to  oppress  the  owner,  while  im- 
mediate notice  of  the  sale  was  given  him. 
For  other  oaeeSp  <fe  Damages,  /.  in  Dig. 

1-52  N.  S. 

Broker  —  purchase  of  cuatomer's  stock 
—  validity. 

2.  The  owner  of  stock  which  la  heing  car- 
ried  by  his  broker  on  margin  may  treat 


Note^ «-  On  VKeasure  of  damages  for  bro- 
ker's breach  of  contract  with  customer  as  to 
sales  and  purchases  of  stock  on  the  ex- 
change,  see  annotation  following  this  case, 
post,  747. 
LR.A.1917C.  47 


sales  made  by  the  broker  to  himself,  on 
his  own  account,  witiiout  knowledge  of  the 
owner,  as  void. 

For  other  oaaes,  Me  Brokers,  /.  im  Dig, 
l'-52  N.  a. 

Saino  ^  porebase  for  ouustoaner  —  valid- 
ity, 

3.  The  purchase  on  the  stock  exchange 
by  a  stockbroker  of  stock  of  one  customer 
for  account  of  another,  in  accordance  with 
the  rules  and  customs  of  the  exchange,  can- 
not be  avoided  by  the  owner  in  the  absence 
of  anything  tending  to  show  that  he  was 
not  fairly  dealt  with,  altli<wgh  he. had  no 
actual  knowledge  of  the  rules. 

For  other  caaee,  $ee  Brokere,   I,   in  Dig, 
1-^2  N,  8. 

Same  —  ratification  of  sale  —  retentiom 
of  check. 

4.  The  mere  retention  of  a  check  sent  a 
customer  by  a  broker  for  stock  which  the 
latter  had  purchased  on  his  own  account 
is  not  conolasive  as  matter  of  law,  as  a  rati- 
fication of  the  broker's  sale  of  the  stock 
to  himself. 
For  other  oaeee^  eee  Brokers,  /•   t»  Digt. 

1-52  N.  8. 

Daivagee  *-  wroa^nl  sale  of  stock  — 
measure. 

5.  The  measure  of  damages  to  be  allowed 
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an  owner  of  stock  who  repudiates  a  sale  of 
it  by  his  broker  to  himself  is  the  difference 
in  market  value  when  the  sale  took  place, 
and  when  it  was  discovered  and  repudiated. 
For  other  cases,  see  Damages,  III,  a,  in  Dig. 

(April  11,  1916.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  the  determination  by 
the  Supreme  Judicial  Court  of  an  action 
brought  to  recover  damages  alleged  to  have 
arisen  out  of  certain  stock  transactions. 
New  trial  ordered. 

The  facts  are  stated  in  the  (pinion. 

Messrs.  Whipple,  Sears,  &  Og^den,  Al- 
exander liincoln,  and  iSdwin  H.  Abbot, 
Jr.,  for  plaintiff: 

A  broker  or  other  agent  employed  or  au- 
thorised to  sell  property  for  another  can- 
not himself  purchase  the  property  without 
the  knowledge  and  consent  of  his  principal, 
and  if  he  attempts  so  to  do  the  principal 
may  treat  such  a  transaction  as  void. 

Copeland  v.  Mercantile  Ina  Co.  6  Pick. 
198 ;  Middlesex  Bank  v.  Minot,  4  Met.  S25 ; 
Dyer  v.  Shurtleff,  112  Mass.  165,  17  Am. 
Rep.  77;  Lord  v.  Hartford,  176  Mass.  320, 
56  N.  £.  609;  George  N.  Pierce  Co.  v.  Beers, 
190  Mass.  199,  76  N.  E.  603;  Rothschild  v. 
Brookman,  5  Bligh,  N.  R.  165,  5  Eng.  Re- 
print, 273,  2  Dow  k  C.  188,  6  Eng.  R^rint, 
699;  Hamilton  v.  Young,  Ir.  L.  R.  7  £q.  289; 
Ponsolle  v.  Webber  [1908]  1  Ch.  264,  77 
L.  J.  Ch.  N.  S.  253,  98  L.  T.  N.  S.  375,  24 
Times  L.  R.  190;  Todd  v.  Bishop,  136  Mass. 
3S6;  MaxweH  v.  Massachusetts  Title  Ins. 
Co.  206  Mass.  197,  92  N.  E.  42;  Quinn  v. 
Burton,  195  Mass.  277,  81  N.  E.  267; 
Dzuria  v.  Pierce,  216  Mass.  132,  103  N.  E. 
296. 

The  rule  that  a  broker  or  other  agent  em- 
ployed or  authorized  to  sell  property  cannot 
himself  purchase  without  his  principal's 
consent  iorbids  such  purchase  not  only  at 
private  sale,  but  also  at  public  auction  or 
upon  the  stock  exchange. 

Middlesex  Bank  y.  Minot,  4  Met  326 ; 
Dyer  v.  Shurtleff,  112  Mass.  165,  17  Am. 
Rep.  77;  Lord  v.  Hartford,  176  Mass.  320, 
66  X.  E.  609;  Hayes  v.  Hall,  188  Mass. 
610,  74  N.  E.  935;  Hamilton  v.  Young,  Ir. 
L.  R.  7  Eq.  289;  Ponsolle  v.  Webber  [1908] 
1  Ch.  254,  77  L.  J.  Ch.  N.  S.  253,  98  L.  T. 
N.  S.  375,  24  Times  L.  R.  190;  King  v. 
Howell,  27  Times  L.  R.  114. 

An  attempted  purchase  by  an  agent  from 
his  principal  may  be  avoided  by  the  prin- 
cipal even  though  the  full  market  value  was 
realized  and  the  principal  suffered  no  in- 
jury. 

Rothschild  ▼.  Brookman,  6  Bligh,  N.  R.  i 
165,  6  Eng.  Reprint,  273,  2  Dow  &  C.  188,  6  ] 
Eng.  Reprint,  699;  Hamilton  y.  Young,  Ir. 
L.RJ^.1917C. 


L.  R.  7  Eq.  289;  Ponsolle  v.  Webber  [1908] 
1  Ch.  264,  77  L.  J.  Ch.  N.  S.  253,  98  L.  T. 
N.  S.  376,  24  Times  L.  R.  190.  See  also 
Quinn  v.  Burton,  195  Mass.  277,  81  N.  E. 
257;  Ebert  v.  Haskell,  217  Mass.  209,  104 
N.  E.  666;  Taussig  v.  Hart,  58  N.  Y.  426. 

The  rule  which  prohibits  a  broker  from 
himself  purchasing  the  property  he  is  em- 
ployed or  authorized  to  sell  for  a  customer 
is  equally  applicable  to  transactions  in 
which  the  broker  acquires  a  customer's  prop- 
erty for  other  customers. 

Famsworth  v.  Hemmer,  1  Allen,  494,  79 
Am.  Dec.  756;  Walker  v.  Osgood,  98  Mass. 
348,  93  Am.  Dec.  168;  Dyer  v.  Shurtleff, 
112  Mass.  166,  17  Am.  Rep.  77;  Rice  v. 
Wood,  113  Mass.  133,  18  Am.  Rep.  459; 
Quinn  v.  Burton,  196  Maes.  277,  81  N.  E. 
257;  Sullivan  v.  Tufts,  203  Mass.  165,  89 
N.  E.  239;  Dzuris  v.  Pierce,  216  Mass.  132, 
103  N.  E.  296 ;  Ebert  v.  Haskell,  217  Mass. 
209,  104  N.  E.  656;  M'Devitt  v.  Connolly, 
Ir.  Lr,  R.  15  C.  L.  600;  King  y.  Howell,  27 
Times  Lr.  R.  114. 

The  so-called  **T.  B."  transactions  are  not 
rendered  legal  by  any  custom  of  brokers  or 
stock  exchange  rule  authorizing  such  trans- 
actions. 

Parsons  y.  Martin,  11  Gray,  111;  Fams- 
worth V.  Hemmer,  1  Allen,  494,  79  Am.  Dec. 
756;  Walker  v.  Osgood,  98  Mass.  348,  93 
Am.  Dec.  168;  Day  v.  Holmes,  103  Mass. 
306,  2  Mor.  Min.  Rep.  276;  Com.  v.  Cooper, 
130  Mass.  286;  Hamilton  v.  Young,  Ir.  L.  R. 
7  Eq.  289;  Tomkins  v.  Saffery,  L.  R.  3  App. 
Cas.  213,  47  L.  J.  Bankr.  N.  S.  11,  37  L. 
T.  N.  S.  758,  26  Week.  Rep.  62,  4  Sng.  Rul. 
Cas.  86;  Levitt  v.  Hamblet  [1901]  2  K.  B. 
55,  70  L.  J.  K.  B.  N.  S.  620,  84  L.  T.  N. 
8.  638,  17  Times  L.  R.  307,  6  Com.  Cas.  79; 
Ponsolle  v.  Webber  [1908]  1  Ch.  254,  77 
L.  J.  Ch.  N.  S.  253,  98  L.  T.  K.  S.  375,  24 
Times  L.  R.  190;  Greeley  v.  Doran  Wright 
Co.  148  Mass.  116,  18  N.  £.  878;  Davy  v. 
Bangs,  174  Mass.  238,  64  N.  E.  636;  Robin- 
son V.  Mollett,  L.  R.  7  H.  L.  802,  44  L.  J. 
C.  P.  N.  S.  362;  Irwin  v.  Williar,  110  U. 
S.  499,  28  L.  ed.  225,  4  Sup.  Ct.  Rep.  160. 

The  court  rightly  refused  to  rule  as  mat- 
ter of  law  that  the  plaintiff  had  either  af- 
firmed the  sales  to  "P.  B.  4  Co."  or  waived 
his  right  to  avoid  them. 

Whitaker  v.  BalUrd,  178  Mass.  584,  60 
N.  E.  379;  Combs  v.  Scott,  12  Allen,  493; 
Metropolitan  Coal  Co.  v.  Boutell  Transp.  ft 
Towing  Co.  185  Mass.  391,  70  N.  E.  421; 
George  N.  Pierce  Co.  v.  Beers,  190  Mass. 
199,  76  N.  E.  603;  Boyden  v.  Hill,  198 
Mass.  477,  85  N.  £.  413;  Garfield  ft  P.  Coal 
Co.  V.  Pennsylvania  Coal  &  Coke  Co.  199 
Mass.  22,  84  N.  £.  1020;  Smith  v.  Savin, 
141  N.  Y.  316,  36  N.  E.  338;  Taylor  v.  Cole, 
111  Mass.  363;  Nims  v.  Mt.  Hermon  Boys' 
School,  160  Mass.  177,  22  L.Rjk.  364,  39 
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Am.  St.  Bep.  467,  35  N.  E.  776;  Bessa  v. 
Arthur,  183  Mass.  230,  66  N.  E.  804;  Wood 
V.  Blanchard,  212  Mass.  53,  98  N.  E.  616; 
Rothschild  v.  Brookman,  5  Bligh,  N.  R. 
165,  5  Eng.  Reprint,  273,  2  Dow  &  C.  188, 
6  Eng.  Reprint,  699;  Stanley  v.  Schwalby, 
162  U.  S.  255,  40  L.  ed.  960,  16  Sup.  Ct 
Rep.  754;  McKay  v.  Myers,  168  Mass.  312, 
47  N.  E.  98;  Hardy  v.  American  Exp.  Co. 
182  Mass.  328,  59  L.R.A.  731,  65  N.  E.  375. 

The  rule  of  damages  applied  by  the  pre- 
Biding  justice,  known  as  the  rule  of  high- 
est intermediate  value,  was  right. 

Sedgw.  Damages,  9th  ed.  §§  507,  525; 
Galigher  v.  Jones,  129  U.  S.  193,  32  L.  ed. 
658,  9  Sup.  Ct.  Rep.  335;  Michael  y.  Hart 
[1901]  2  K.  B.  867,  70  L.  J.  K.  B.  N.  S. 
1000,  60  Week.  Rqp.  154,  85  L.  T.  N.  S. 
548,  17  Times  L.  R.  761,  [1902]  1  K.  B. 
482,  71  L.  J.  K.  B.  N.  S.  265,  50  Week. 
Rep.  308,  86  L.  T.  N.  S.  474,  18  Times  L. 
R.  254;  Baker  v.  Drake,  53  N.  Y.  211,  13 
Am.  Rep.  507;  Wright  v.  Bank  of  Metropo- 
lis, 110  N.  Y.  237,  1  L.R.A.  289,  6  Am.  St. 
Rep.  356,  18  N.  E.  79;  Minor  v.  Beveridge, 
141  N.  Y.  399,  38  Am.  St.  Rep.  804,  36 
N.  E.  404;  Dimock  v.  United  States  Nat. 
Bank,  55  N.  J.  L.  296,  39  Am.  St.  Rep.  643, 
25  Atl.  926;  Smith  v.  Savin,  141  N.  Y. 
315,  36  N.  E.  338;  Maynard  v.  Pease,  99 
Mass.  555;  Dalby  v.  Stearns,  132  Mass. 
230;  Blot  V.  Boiceau,  3  N.  Y.  78,  51  Am. 
Dec.  345;  Stone  v.  Lothrop,  109  Mass.  63; 
Greene  v.  Corey,  210  Mass.  536,  97  N.  E. 
70;  Markham  v.  Jaudon,  41  N.  Y.  235; 
1  Dos  Passos,  Stock-Brokers  &  Stock-Exch. 
2d  ed.  pp.  275,  297;  Warner  v.  Bacon,  8 
Gray,  397,  69  Am.  Dec.  253;  P.  P.  Emory 
Mfg.  Co.  V.  Salomon,  178  Mass.  582,  60  N. 
E.  377;  Johnston  v.  Faxon,  172  Mass.  466, 
52  N.  E.  539;  Roehm  v.  Horst,  178  U.  S. 
1,  19,  44  L.  ed.  953,  960,  20  Sup.  Ct.  Rep. 
780;  Kadish  v.  Young,  108  111.  170,  43  Am. 
Rep.  548;  Cutting  v.  Grand  Trunk  R.  Co. 
13  Allen,  381;  Scott  y.  Boston  k  N.  O.  6. 
8.  Co.  106  Mass.  468;  Randall  v.  Peerless 
Motor  Car  Co.  212  Mass.  352,  99  N.  E.  221; 
United  States  v.  Behan,  110  U.  S.  338,  28 
L.  ed.  168,  4  Sup.  Ct  Rep.  81;  Bishop, 
Contr.  §  1431. 

If  the  plaintiff  was  not  entitled  to  re- 
cover on  the  basis  of  the  highest  inter- 
mediate value  of  the  stocks  sold  to  "P.  B. 
ft  Co.,"  he  is  at  least  entitled  to  recover 
on  the  basis  of  their  value  at  the  time  of 
his  demand  for  delivery  or  an  accoimting 
and  the  defendants'  refusal. 

Stone  V.  Lothrop,  100  Mass.  63;  Greene 
V.  Corey,  210  Maes.  536,  97  N.  E.  70; 
Galigher  v.  Jones,  129  U.  S.  193,  32  L.  ed. 
658,  9  Sup.  Ct.  Rep.  335;  Sedgw.  Damages, 
9th  ed.  §  523;  1  Dos  Passos,  Stock-Brokers 
k  Stoek-Exch.  2d  ed.  pp.  275,  297;  Fisher 
V.  Brown,  104  Mass.  259,  6  Am.  Rep.  235; 
L.R.A.1917G. 


Sargent  v.  Franklin  Ins.  Co.  8  Pick.  90, 
19  Am.  Dec.  306;  Wyman  v.  American  Pow- 
der Co.  8  Cush.  168;  Weston  v.  Jordan, 
168  Mass.  401,  47  N.  E.  133;  P.  P.  Emory 
Mfg.  Co.  V.  Salomon,  178  Mass.  582,  60  N. 
E.  377. 

The  agreement,  as  testified  to  by  the 
plaintiff,  was  supported  by  a  legal  consid- 
eration. 

Fisher  v.  Brown,  104  Mass.  259,  6  Am. 
R^.  236;  Fowle  v.  Ward,  113  Mass.  548, 
18  Am.  Rep.  534;  French  v.  Boston  Nat. 
Bank,  179  Mass.  404,  60  N.  E.  793 ;  Martin 
V.  Meles,  179  Mass.  114,  60  N.  E.  397. 

The  plaintiff  did  not  waive  or  settle  his 
claim  for  breach  of  this  agreement. 

Garfield  A  P.  Coal  Co.  v.  Fitchburg  R. 
Co.  166  Mass.  119,  44  N.  E.  119;  Thacher 
V.  Pray,  118  Mass.  291,  18  Am.  Rep.  480; 
McKay  v.  Myers,  168  Mass.  312,  47  N.  E. 
98;  Whittaker  Chain  Tread  Co.  v.  Stand- 
ard Auto  Supply  Co.  216  Mass.  204,  51 
L.R.A.(N.S.)  316,  103  N.  E.  695,  Ann.  Cas. 
1915A,  949;  Grinnell  v.  Spink,  128  Mass. 
25;  Taylor  v.  Cole,  111  Mass.  363;  Sessa 
V.  Arthur,  183  Mass.  230,  66  N.  E.  804; 
Boyden.v.  Hill,  198  Mast.  477,  85  N.  E. 
413;  Wood  v.  Blanchard,  212  Mass.  53,  98 
N.  E.  616. 

Plaintiff  is  entitled  to  recover  damages 
for  the  sales  of  Copper  Range,  made  in  breach 
of  his  agreement,  on  the  basis  of  the  high- 
est intermediate  value  of  the  stock  so  sold 
between  the  times  of  the  respective  sales 
and  when  delivery  of  the  stocks  was  de- 
manded. 

Kadish  v.  Young,  108  111.  170,  48  Am. 
Rep.  548;  Wilcox  v.  Campbell,  106  N.  Y. 
325,  12  N.  E.  823;  Michael  v.  Hart  [1901] 
2  K.  B.  867,  70  L.  J.  K.  B.  N.  S.  1000,  50 
Week.  Rep.  154,  86  L.  T.  N.  S.  548,  17  Times 
L.  R.  761;  Ellis  v.  Pond  [1898]  1  Q.  B. 
426,  67  L.  J.  Q.  B.  N.  S.  345,  78  L.  T.  N. 
S.  125,  14  Times  L.  R.  152. 

If  tiie  plaintiff  was  not  entitled  to  re- 
cover on  the  basis  of  the  highest  inter- 
mediate value  of  the  stock  sold  in  breach 
of  the  express  contract,  he  is  at  least  en- 
titled to  recover  on  the  basis  of  their  value 
on  July  29,  1907,  when  delivery  of  the 
stock  was  demanded. 

Stone  V.  Lothrop,  109  Mass.  63;  Greene 
V.  Corey,  210  Mass.  536,  97  N.  E.  70; 
Galigher  v.  Jones,  129  U.  S.  193,  32  L.  ed. 
658,  9  Sup.  Ct.  Rep.  335;  Sedgw.  Damages, 
9th  ed.  §  523;  1  Dos  Passos,  Stock-Brokers 
&  Stock-Exch.  2d  ed.  pp.  275,  297;  Lowe  v. 
Harwood,  139  Mass.  133,  29  N.  £.  538; 
P.  P.  Emory  Mfg.  Co.  v.  Salomon,  178  Mass. 
582,  60  N.  E.  377 ;  Porter  v.  Supreme  Coun- 
cil, A.  L.  H.  183  Mass.  826,  67  N.  E.  238. 

Messrs.  Robert  M.  Morse  and  William 
P.  Everts,  for  defendants: 

The  general  rule  of  damages  in  case  of  a 
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breach  of  contract  is  the  actual  loss  at  the 
time  of  the  breach. 

Barrie  v.  Quinby,  206  Mass.  269,  92  N. 
£.  451;  Moffat  v.  Davitt,  200  Mass.  452, 
86  N.  E.  929;  Tufts  v.  Bennett,  163  Mass. 
398,  40  N.  E.  172;  Daniels  v.  Newton,  114 
Mass.  530,  19  Am.  Rep.  384;  Tempest  v. 
Kilner,  3  0.  B.  249,  136  Eng.  Reprint,  100; 
P.  P.  Emory  Mfg.  Co.  v.  Salomon,  178  Mass. 
582,  60  N.  E.  377. 

As  matter  of  law,  these  sales  were  au- 
thorized and  valid. 

Bibb  V.  Allen,  149  U.  S.  481,  87  L.  ed. 
819,  13  Sup.  Ct.  Rep.  950;  Boyle  v.  Hen- 
ning,  121  Fed.  376;  2  Mechem,  Agency,  2d 
ed.  §  2393;  Pickering  v.  Demerritt,  100 
Mass.  416;  Day  v.  Holmes,  103  Mass.  306, 
2  Mor.  Min.  Rep.  276;  Furber  v.  Dane, 
204  Mass.  412,  27  L.RJl.(N.S.)  806,  90 
N.  E.  859;  Todd  v.  German  American  Ins. 
Co.  2  Ga.  App.  789,  59  S.  E.  94;  Empire 
State  Ins,  Co.  v.  American  Cent.  Ins.  Co. 
138  N.  Y.  449,  34  N.  E.  200 ;  Pollatschek  v. 
Goodwin.  17  Misc.  587,  40  N.  Y.  Supp.  682; 
Scott  V.  Mann,  36  Tex.  157;  Clubb  v.  Scul- 
lin,  235  Mo.  685,  139  S.  W.  420 ;  Blackburn, 
Contr.  of  Sale,  2d  ed.  78;  Terry  v.  Birming- 
ham Nat.  Bank,  99  Ala.  566,  13  So.  149. 

The  conduct  of  the  plaintiff's  intestate 
amounted  to  a  ratification  of  the  sales. 

Mudsill  Min.  Co.  v.  Watrous,  9  C.  C.  A. 

416,  22  U.  S.  App.  12,  61  Fed.  163,  18  Mor. 
Min.  Rep.  1 ;  Johnston  v.  Standard  Min.  Co. 
148  U.  S.  360,  37  L.  ed.  480,  13  Sup.  a. 
Rep.  586,  17  Mor.  Min.  Rep.  564;  Higgins 
V.  Crouse,  147  N.  Y.  411,  42  N.  E.  6;  Hay- 
ward  T.  Eliot  Nat.  Bank,  96  U.  S.  611,  618, 
24  L.  ed.  855,  858;  McKinley  v.  Warren, 
218  Mass.  313,  105  N.  E.  990;  Hoffman  v. 
Noble,  6  Met.  68,  39  Am.  Dec.  711 ;  Bassett 
V.  Brown,  105  Mass.  551 ;  Learned  v.  Foster, 
117  Mass.  365;  Wadsworth  v.  €^ay,  118 
Mass.  44;   Yaeckel  v.  Litchfield,  13  Allen, 

417,  90  Am.  Dec.  207;  Burnes  v.  Bumes, 
70  C.  C.  A.  357,  137  Fed.  781;  Patent  Title 
Co.  V.  Stratton,  89  Fed.  176;  Rogers  v. 
Barnes,  169  Mass.  179,  38  L.R.A.  145,  47 
N.  E.  602. 

Plaintiff  was  entitled  to  nominal  damages 
only,  and  the  rule  of  damages  laid  down  by 
the  presiding  judge  was  wrong. 

Sedgw.  Damages,  9th  ed.  §  228e;  1  Dos 
Passos,  Stock-Brokers  k  Stock-Exch.  2d  ed. 
922;  Suydam  v.  Jenkins,  8  Sandf.  614; 
Baker  ▼.  Drake,  63  N.  Y.  211,  13  Am.  Rep. 
607;  Wright  v.  Bank  of  the  Metropolis,  110 
N.  Y.  237,  1  L.R.A.  289,  6  Am.  St.  Rep. 
356,  18  N.  E.  79;  Burnham  v.  Lawson,  118 
App.  Div.  389,  103  N.  Y.  Supp.  482 ;  Griggs 
V.  Day,  168  N.  Y.  1,  62  N.  E.  692;  Green- 
field Bank  t.  Leavitt,  17  Pick.  1,  28  Am. 
Dec.  268;  Bailey  v,  Agawam  Nat.  Bank, 
190  Mass.  20,  3  L.R^.(N.S.)  98,  112  Am. 
St.  Rep.  296,  76  N.  B.  449,  5  Ann.  Cas.  553 ; 
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East  Tennessee  Land  Ca  t.  Leeson,  18S 
Mass.  37,  66  N.  £.  427;  Stone  v.  Codmaa, 
16  Pick.  300;  Sargent  t.  Franklin  Ins.  Co. 
8  Pick.  90,  19  Am.  Dec.  306;  Greenfield 
Say.  Bank  v.  Simons,  133  Mass.  415;  Par- 
sons V.  Martin,  Jl  Gray,  111;  Fay  v.  Gray, 
124  Mass.  600;  Chadwick  v.  Butler,  28 
Mich.  349;  Waddell  v.  Blockley,  L.  R.  4 
Q.  B.  Div.  678,  48  L.  J.  Q.  B.  N.  S.  517, 
41  L.  T.  N.  S.  458,  27  Week.  Rep.  938;  Free- 
man V.  Harwood,  49  Me.  195;  Maynard  v. 
Pease,  99  Mass.  556;  Dalby  v.  Stearns,  132 
Mass.  230;  Brown  v.  M'Graa,  14  Pet  479, 
10  L.  ed.  660. 

Rugs,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  intestate  was  a  customer 
of  the  defendants,  a  firm  of  stockbrokers, 
who  were  carrying  for  him  certain  stocks 
on  margin.  He  seeks  to  recover  from  them 
damages  alleged  to  have  been  sustained 
arising  out  of  these  transactions.  For  ooa- 
venience,  the  plaintiff's  intestate  hereafter 
will  be  referred  to  as  the  plaintiff. 

1.  One  ground  of  action  is  the  breach  of 
an  oral  contract,  whereby  the  defiendants 
agreed  to  carry  for  him  shares  of  Copper 
Range  Consolidated  Mining  Company  stock 
as  long  as  he  desired,  regardless  of  the  state 
of  his  margin  account  and  of  the  market, 
and  to  deliver  them  to  him  on  demand. 
Whether  the  contract  was  made,  as  allied 
by  the  plaintiff,  was  one  of  the  issues  at 
the  trial.  There  was  evidence  tending  to 
show  that  the  plaintiff  at  one  time  had 
1,415  shares  of  the  Copper  Range  Consoli- 
dated Mining  Company  stock  in  the  hands 
of  the  defendants,  which  they  were  carry- 
ing for  him  on  margin;  and  that  from  time 
to  time  the  defendants  sold  all  these  shares, 
sending  him  forthwith  after  each  sale  no- 
tice and  an  account;  and  that  after  the 
final  sale  a  check  was  sent  him  for  the  bal- 
ance shown  to  be  due,  which  the  plaintiff 
k^t.  The  plaintiff  seasonably  protested 
against  the  making  of  these  sales  and  final- 
ly demanded  return  of  the  stock,  which  the 
defendants  refused.  Copper  Range  Con- 
solidated appears  from  the  evidence  to  have 
been  a  stock  in  which  there  was  active  trad- 
ing on  the  stock  exchange,  and  which,  there- 
fore, could  readily  have  heeo.  bou^t  in  the 
market  day  by  day. 

At  the  close  of  the  evidence  the  judge  in« 
structed  the  jurji^  that  if  they  should  find 
the  contract  to  have  been  made  between  the 
plaintiff  and  defendants,  as  contended  by 
the  former,  his  damages  for  breach  of  the 
contract  by  sales  of  the  stock  would  be 
nonginal.  In  view  of  tiiat  ruling,  the  plain- 
tiff did  not  care  to  go  to  the  jury  upon  the 
question  whether  the  contract  was  made. 

The  case  calls  for  a  statement  of  the  rule 
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of  damages  to  be  applied  when  tliere  is  a 
breach  of  contract  to  carry  stocks.  It  is 
contended  by  the  plaintiff  that  the  govern- 
ing rule  of  damages  is  that  known  as  the 
highest  intermediate  value  rule,  whereby  he 
is  entitled  to  recover  on  the  basis  of  the 
highest  prices  which  could  have  been  real- 
ized for  the  stock  between  the  times  when 
the  several  blocks  of  stock  were  sold  and 
the  time  of  trial. 

The  common  rule  of  damages  for  the 
breach  of  a  contract  is  the  actual  loss  at 
the  time  of  the  breach.  Barrie  v.  Quinby, 
206  Mass.  259,  267,  266,  92  N.  £.  451,  and 
cases  thefe  collected;  Cumberland  Glass 
Mfg.  Co.  V.  Wheaton,  208  Mass.  425,  434,  94 
N.  B.  808;  Moffat  v.  Davitt,  200  Mass.  452, 
86  N.  E.  929;  Tufts  v.  Bennett,  163  Mass. 
398,  40  N.  E.  172 ;  Williams  Bros.  v.  Ed.  T. 
Agius  [1914]  A.  C.  510,  520,  530,  533,  83  L. 
J.  K.  B.  N.  S.  715,  110  L.  T.  N.  S.  865,  30 
Times  L.  R.  351,  58  Sol.  Jo.  377,  19  Com. 
Cas.  200.  The  foundation  for  this  rule,  as 
applied  to  contracts  for  sales  or  purchases, 
is  that  goods  such  as  are  ordinary  subjects 
of  commercial  transactions  have  a  fixed  value 
in  the  market,  so  that  they  can  be  replaced 
or  disposed  of  at  any  time.  Adequate  com- 
pensation for  the  breach  of  any  duty  touch- 
ing the  purchase,  sale,  delivery,  or  carry- 
ing of  such  property  is  measured  by  its 
fair  market  value  at  the  time  of  the 
breach.  This  is  a  principle  which,  in  its 
broader  aspects,  has  illustrations  in  many 
departments  of  the  law.  It  is  the  usual 
rule  for  the  determination  of  damages  aris- 
ing from  the  conversion  of  property.  The 
owner  is  entitled  to  recover  the  fair  market 
value  of  the  property  at  the  time  of  con- 
version. Fair  market  value  is  the  estab- 
lished standard  by  which  to  gauge  the  dam- 
ages for  the  taking  of  property  under  the 
power  of  eminent  domain.  The  measure  of 
damage  for  deceit  or  breach  of  warranty  in 
the  sale  of  goods  is  the  difference  between 
the  market  value  of  the  thing  sold  and  of 
that  bargained  for.  The  fundamental  prin- 
ciple upon  which  all  these  rules  rest  is 
that,  by  resort  to  the  test  of  market  value, 
fair  and  complete  compensation  is  afforded 
for  the  deprivation  of  the  property  to  which 
otherwise  the  injured  party  would  be  en- 
titled. Indemnity  for  such  damage  is  af- 
forded by  payment  of  market  value.  The 
theory  of  the  law  is  that  the  injured  party 
shall  be  placed  in  the  same  position  he 
would  have  been  in  if  the  duty  owed  to 
him  had  not  been  violated,  so  far  as  com- 
pensation can  be  ascertained  by  rational 
methods  resting  upon  a  basis  of  facts.  But 
he  is  not  to  be  made  richer. 

It  is  a  general  principle  of  law,  because 
it  is  a  rule  of  fair  dealing,  that  when  one 
is  deprived  of  the  fruits  of  a  contract,  he 
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must  use  the  efforts  of  a  reasonably  pru< 
dent  man  to  put  himself  in  as  a  good  posi- 
tion as  he  would  have  been  in  if  the  con- 
tract had  not  been  abrogated.  He  cannot 
lie  idly  by  and  expect  to  recover  all  losses 
which  such  inaction  may  entail  as  damages 
for  brelich  of  the  contract.  He  must  be 
reasonably  active  and  diligent  to  recoup  his 
loss.  Maynard  v.  Royal  Worcester  Corset 
Co.  200  Mass.  1,  6,  86  N.  E.  877;  Jamal  v. 
MooUa  Dawood  Sons  &  Co.  [1916]  A.  C. 
175,  179,  L.  R.  48  Ind.  App.  6,  85  L.  J.  P. 
C.  N.  S.  29.  The  same  rule  obtains  in  ac- 
tions of  tort.  Gray  v.  Boston  Elev.  R.  Co. 
215  Mass.  143,  147,  102  N.  E.  71,  8  N.  C. 
C.  A.  602;  Texas  k  P.  R.  Co.  v.  Hill,  237 
U.  S.  208,  215,  59  L.  ed.  918,  924,  35  Sup. 
Ct.  Rep.  675.  The  plaintiiT  could  have  pur- 
chased shares  of  stock  to  replace  those  sold 
by  the  defendants  within  a  reasonable  time 
after  such  sales  at  substantially  the  same 
prices  as  those  for  which  the  sales  were 
made.  That  principle,  applied  to  the  case 
at  bar,  would  enable  the  plaintiff  to  recover 
only  nominal  damages. 

The  common  rule  as  to  the  assessment  of 
damages  has  been  applied  frequently  in  this 
commonwealth  in  actions  for  breach  of  con- 
tract for  sale,  and  for  delivery,  and  for  con- 
version of  stock.  The  early  case  of  Gray  v. 
Portland  Bank,  3  Mass.  364,  3  Am.  Dec. 
156,  was  an  action  for  the  refusal  to  let 
the  plaintiff  subscribe  for  and  take  shares 
of  stock  in  a  corporation,  according  to  the 
terms  of  his  contract.  In  discussing  the 
rule  of  damages,  reference  there  was  made 
(pages  300,  391  of  3  Mass.)  to  the  English 
rule  of  highest  intermediate  value,  but  it 
was  held  that  the  same  rule  applied  to 
stocks  as  to  other  kinds  of  personal  prop- 
erty, and  that  the  time  when  the  stock 
should  have  been  delivered  was  the  time 
as  of  which  its  value  should  be  ascertained 
for  purposes  of  determining  the  damages, 
and  not  the  time  of  trial  or  any  intervening 
time.  In  Sargent  v.  Franklin  Ins.  Co.  8 
Pick.  90,  100,  10  Am.  Dec.  306,  the  same 
principle  was  followed.  The  rule  of  inter- 
mediate highest  value  up  to  the  time  of 
trial,  recognized  as  prevailing  in  New  York 
at  that  time,  was  repudiated.  The  court 
there  followed,  in  determining  the  rule  of 
damages  to  be  applied  in  stock  transactions^ 
the  rule  applicable  to  the  conversion  of 
goods,  viz.,  their  value  at  the  time  of  con- 
version. To  the  same  effect  are  Hussey  v. 
Manufacturers  &  M.  Bank,  10  Pick.  415, 
423;  Wyman  v.  American  Powder  Co.  8 
Cush.  168,  182;  Fay  v.  Gray,  124  Mass. 
500;  and  Greenfield  Sav.  Bank  v.  Simons, 
133  Mass.  415.  All  these  are  cases  relating 
to  damages  for  detention  of  stock,  where 
the  rule  is  followed  without  discussion. 
See    also   Greenfield    Bank   v.   Leavitt,    17 
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Pick.  1,  28  Am.  Dec.  268,  and  Stewart  y. 
Joyce,  205  Mass.  371,  91  N.  E.  655.  A  case 
very  like  that  at  bar  was  Parsons  v.  Martin, 
11  Gray,  111,  where  a  broker,  having  been 
intrusted  with  stock  for  a  definite  purpose, 
used  it  for  another  purpose,  and  where  at 
page  116  of  11  Gray  it  was  said:  "And 
having  thus  violated  his  duty,  by  making 
a  disposition  of  the  stock  which  was  unau- 
thorized and  unjustifiable,  he  became  im- 
mediately responsible  for  the  value  of  the 
property  with  which  he  had  been  intrusted. 
It  was  in  effect  a  conversion  of  it  to  his 
own  use;  and  the  well-established  rule  in 
reference  to  compensation  to  be  made  or 
damages  recovered  in  such  cases  is  the  mar- 
ket value  of  the  property  at  the  time  of 
its  conversion." 

This  rule  was  discussed  by  Chief  Justice 
Shaw  with  his  customary  thoroughness  and 
conclusiveness  of  result  in  Parks  v.  Boston, 
15  Pick.  198,  206,  207.  He  there  treats  ac- 
tions as  to  stocks  as  standing  on  no  other 
or  different  basis  than  any  other  commodity 
in  respect  to  damages  for  breaches  of  con- 
tract as  to  delivery  or  sale  or  for  conver- 
sion. He  adverts  to  the  specious  plausibil- 
ity of  a  rule  which  stops  the  mouth  of  a 
wrongdoer  to  say  that  "the  plaintiff,  if  he 
had  had  his  stock,  might  not  have  kept  it 
for  the  highest  price  to  which  it  has  at 
any  time  arisen)"  especially  since  the  de- 
fendant, by  keeping  the  stock  or  money, 
perhaps  practically  has  deprived  the  plain- 
tiff of  the  opportunity  of  buying  "an  equal 
quantity  at  the  market  price  of  the  day." 
The  fallacy  of  this  argument  there  is  demon- 
strated by  reference  to  the  rule  that  dam- 
ages for  the  detention  of  money  universally 
are  held  to  be  measured  by  interest.  His 
conclusion  in  favor  of  the  rule  of  market 
value  and  against  that  highest  intermediate 
value  is  stated  in  these  words  at  pages  207, 
208,  of  15  Pick.;  "But  the  other  rule  has 
found  favor,  not  because  it  will,  in  all  cases, 
do  justice;  for  no  general  rule  will  do  this; 
but  because  it  is  more  equal,  it  is  certain 
and  simple  and  practical,  and  will  do  jus- 
tice in  the  greatest  number  of  cases.  The 
rule  contended  for  is  not  equal,  because,  if 
the  goods  or  stock  have  fallen,  between  the 
time  of  the  nondelivery  and  the  time  of 
the  trial,  the  defendant  is  not  to  have  the 
benefit  of  it.  This,  no  doubt,  results  from 
the  consideration,  that  the  defendant  is  a 
wrongdoer,  and  it  is  just  to  throw  the  risk 
upon  him.  But  it  is  manifest  that  this 
would  throw  a  strong  temptation  in  the 
way  of  a  plaintiff  to  delay  bringing  his 
action,  as  long  as  the  rule  of  limitations  will 
admit,  in  order  to  avail  himself  of  the  prob- 
able fiuctuations  in  the  market.  To  guard 
against  this,  some  judges  have  laid  down 
the  rule  with  this  modification,  viz.,  that 
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the  action  is  brought  without  delay  (Clark 
V.  Pinney,  7  Cow.  696),  or  confined  plain- 
tiffs to  one  of  two  periods,  as  the  day  of 
the  breach,  or  the  day  of  trial.  But  the 
advantage  of  the  other  rule  is  that  it  is 
certain  and  practical,  and  tends  to  prevent 
litigation,  being  a  rule  which  parties  may 
apply  for  themselves,  and  which,  in  moat 
cases,  will  be  the  nearest  approximation  to 
doing  particular  justice.  These  are  advan- 
tages which  those  conversant  with  legal 
proceeding^  know  how  to  appreciate." 

These  words  were  used  in  deciding  a  peti- 
tion for  the  assessment  of  damages  for  a 
taking  by  eminent  domain,  where  the  argu- 
ment of  highest  intermediate  value  had  been 
put  forward,  and  where  logically  it  was  as 
applicable  as  in  the  case  at  bar.  The  plain- 
tiff in  each  case  is  entitled  to  compensation 
or  indemnity  for  loss  sustained,  and  to  noth- 
ing more.  Vindictive  or  punitive  damages 
are  not  a  part  of  our  law.  See  EUia  v. 
Brockton  Pub.  Co.  198  Mass.  538,  543,  126 
Am.  St.  Rep.  454,  84  N.  E.  1018,  15  Ano.  Cas. 
83.  There  is  nothing  inconsistent  with  this 
result  in  Maynard  v.  Pease,  99  Mass.  555. 
There  specific  instructions  to  a  factor  not 
to  sell  merchandise  below  a  fixed  price  were 
violated.  The  evidence  was  not  reported, 
and  the  ruling  as  to  damages  was  sustained 
by  reference  to  the  possibility  that  the  sale 
may  have  been  at  a  time  when  the  market 
was  depressed  and  a  favorable  price  could 
not  be  obtained.  Confessedly  the  opinion 
does  not  undertake  to  lay  down  the  correct 
rule  of  damages.  Dalby  v.  Stearns,  132 
Mass.  230,  is  not  at  variance,  but  rather 
in  harmony,  with  the  general  rule.  Fowle 
V.  Ward,  113  Mass.  548,  18  Am.  Rep.  534, 
is  distinguishable  for  the  reasons  set  out 
in  Stewart  v.  Joyce,  205  Mast.  371,  375, 
91  N.  E.  555.  This  review  of  our  cases 
demonstrates  that  for  more  than  a  century 
the  rule  of  damages  applied  to  breaches  of 
contracts  respecting  stocks  and  in  actions 
for  conversion  of  stock  has  been  the  same 
as  that  applied  to  similar  facts  touching 
other  classes  of  property. 

There  appears  to  us  to  be  no  sound  rea- 
son, apart  from  authority,  why  any  differ- 
ent rule  of  damages  should  be  invoked  as 
to  stocks  from  that  which  governs  trans- 
actions  respecting  other   property. 

In  general  when  exceptional  circum- 
stances appear  which  demonstrate  that  the 
rule  of  fair  market  value  would  not  afford 
compensation,  then  the  usual  principle  be- 
comes no  longer  applicable  and  inquiry  is 
made  as  to  the  real  damage  sustained  by 
the  breach  of  duty  or  other  injury  See 
Stickney  v.  Allen,  10  Gray,  362;  Green  v. 
Boston  &  L.  R.  Co.  128  Mass.  221,  35  Am. 
Rep.  370;  Smith  v.  Com.  210  Mass.  269, 
261,  96  N.  E.  666,  Ann.  Cas.  1912C,  1236, 
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and  cases  cited;  Weston  ▼.  Boston  k  M.  R. 
Co.  190  Mass.  298,  4  L.R.A.(N.S.)  569,  112 
Am.  St.  Rep.  330,  76  N.  £.  1050,  5  Ann. 
Cas.  825,  19  Am.  Neg.  Rep.  306;  Wallis  v. 
Pratt  [1911]  A.  C.  394,  80  L.  J.  K.  B.  N. 
S.  1058,  106  L.  T,  N.  S.  146,  27  Times  L. 
R.  431,  55  Sol.  Jo.  496.  The  same  is  true 
where  the  evidence  established  no  market 
value.  Whitney  y.  Lynch,  222  Mass.  112, 
109  N.  £.  826.  There  is  nothing  extraordi- 
nary or  peculiar  in  the  nature  of  corporate 
stocks  which  renders  contracts  touching 
them  subject  to  any  different  rules  than 
those  which  govern  the  sales  of  other  prop- 
erty. Indeed,  there  is  scarcely  any  com- 
modity whose  value  is  more  intimately  de- 
pendent upon  the  state  of  the  market.  When 
they  are  bought  and  sold  regularly  on  the 
stock  exchange,  a  market  value  is  constant- 
ly established,  by  resort  to  which  their 
precise  value  at  any  time  may  be  ascer- 
tained with  accuracy.  It  may  happen  that 
the  rule  of  value  at  the  time  the  right  of 
action  accrues  in  sales  of  stock  made  in 
violation  of  duty  during  a  period  of  panic 
or  unusual  depression,  or  of  stock  subject 
to  great  fluctuations  of  market  value,  would 
not  afford  compensation.  Where  special  or 
exceptional  circumstances  are  made  to  ap- 
pear, resort  may  be  necessary  to  a  more 
fundamental  rule  in  order  to  do  justice. 
That  rule  is,  that  a  party  injured  by  the, 
breach  of  a  contract  is  entitled  to  be  com- 
pensated for  the  loss  sustained  as  the  nat- 
ural and  probable  consequences  flowing 
from  the  failure  of  the  other  party  to  per- 
form the  contract,  or  which  reasonably  may 
be  presumed  to  have  been  within  the  con- 
templation of  the  parties  at  the  time  the 
contract  was  made  as  a  probable  result 
of  a  breach  of  it.  Leavitt  v.  Fiberloid  Co. 
196  Mass.  440,  446,  15  L.R.A.(N.S.)  855, 
82  N.  £.  682;  Boyden  v.  Hill,  198  Mass. 
477,  486,  85  K.  £.  413;  John  Hetherington 
&  Sons  Co.  V.  William  Firth  Cp.  210  Mass. 
8,  21,  95  N.  £.  961.  It  is  on  this  prin- 
ciple that  damages  are  awarded  in  appro- 
priate cases  for  the  loss  of  prospective 
profits  of  a  business.  Neal  v.  Jefferson, 
212  Mass.  517,  41  L.R.A.(N.S.)  387,  99 
N.  £.  334,  Ann.  Cas.  1913D,  205;  Nelson 
Theatre  Co.  v.  Nelson,  216  Mass.  30,  35, 
102  N.  £.  926.  If  a  broker  has  acted  un- 
fairly in  selling  stocks  at  a  manifestly  un- 
favorable time  or  for  an  unfavorable  price, 
and  the  customer  has  not  notice  within  such 
time  and  under  such  circumstances  of  ac- 
cess to  the  market  that  he  could,  if  so  dis- 
posed and  acting  with  reasonable  prompt- 
ness, having  due  regard  to  all  factors  of 
the  situation,  place  himself  in  a  situation 
similar  to  that  in  which  he  would  have  been 
but  for  the  broker's  breach  of  duty,  then 
special  circumstances  might  be  shown  which 
L.RJ^.1917C. 


would  entitle  the  customer  to  prove  his  spe- 
cial damage.  Such  special  damage  could 
not  ordinarily  exceed  the  price  at  which 
such  stock  could  be  bought  within  a  rea- 
sonable time  after  the  accrual  of  the  right 
of  action  came  to  the  knowledge  of  the  in- 
jured party.  Such  special  circumstances 
were  shown,  for  example,  in  Galigher  v. 
Jones,  129  U.  S.  193,  32  L.  ed.  658,  9  Sup. 
Ct.  Rep.  335,  although  the  rule  here  stated 
was  not  in  terms  there  followed.  The  rule 
of  highest  intermediate  value  is  one  which 
places  all  the  risk  of  damages,  in  case  of 
a  stock  rapidly  advancing  in  value,  upon  a 
defendant  and  gives  him  no  chance  of  ad- 
vantage from  its  decline.  In  instances  of 
fluctuating  stock  that  rule  rests  upon  the 
almost  unthinkable  basis  that  a  customer 
trading  upon  margins  would  maintain  suffi- 
cient margins  at  all  times  and  would  sell 
at  the  exact  moment  of  highest  value.  Such 
a  fortuitous  chance  scarcely  ever  could  be 
realized  in  actual  experience.  It  seems  to 
us  to  afford  no  just  foundation  for  a  rule 
of  law,  which  ought  to  be  based  upon  com- 
mon custom  and  work  out  justice  to  par- 
ties in  the  great  majority  of  cases  to  which 
it  is  likely  to  be  applied. 

For  these  reasons,  both  on  the  authority 
of  our  own  cases  and  in  reason,  we  decline 
to  follow  the  rule  of  highest  intermediate 
value  which  has  been  urged  in  argument 

That  rule  appears  to  prevail  in  England 
although  it  does  not  seem  to  have  been  ex- 
pressly so  decided.  See  Michael  v.  Hart 
[1901]  2  K.  B.  867,  70  L.  J.  K.  B.  N.  S. 
1000,  50  Week.  Rep.  154,  85  L.  T.  N.  S. 
548,  17  Times  L.  R.  761,  s.  c.  [1902]  1  K. 
B.  482,  71  L.  J.  K.  B.  N.  S.  265,  50  Week. 
Rep.  308,  86  L.  T.  N.  S.  474,  18  Times  L. 
R.  254;  Ellis  v.  Pond  [1898]  1  Q.  B.  426, 
67  L.  J.  Q.  B.  N.  S.  345,  78  L.  T.  N.  S. 
125,  14  Times  L.  R.  152.  Although  it  once 
was  adopted  in  New  York  (Markham  y. 
Jaudon,  41  N.  Y.  235),  it  was  soon  over- 
ruled in  the  able  opinion  in  Baker  v.  Drake, 
53  N.  Y.  211,  13  Am.  Rep.  507,  and  66  N. 
Y.  518,  23  Am.  Rep.  80,  where  the  present 
New  York  rule  was  established,  that  dam- 
ages should  be  measured  by  the  highest 
price  reached  within  a  reasonable  time  after 
the  plaintiff  has  learned  of  the  conversion 
of  his  stock,  within  which  time  he  could 
go  into  the  nmrket  and  repurchase  it.  This 
rule  has  been  elaborated  in  other  cases. 
Mullan  v.  J.  J.  Quinlan  k  Co.  195  N.  Y. 
109,  116,  24  L.R.A.(N.S.)  511,  87  N.  E. 
1078;  Colt  V.  Owens,  90  N.  Y.  368;  Brew- 
ster V.  Van  Liew,  119  111.  554,  59  Am.  Rep. 
823,  8  N.  K  842;  Re  Swift,  50  C.  C,  A.  264, 
112  Fed.  315.  For  the  reasons  already 
stated,  the  New  York  rule  does  not  prevail 
in  this  commonwealth.  Perhaps  in  its  prac- 
tical operation  as  applied  to  some  cases. 
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the  rule  here  stated,  resting  on  the  au- 
thority of  our  cases  as  a  logical  and  sym- 
metrical development  of  the  general  rule 
of  damages,  does  not  differ  materially  from 
the  New  York  rule.  Indeed,  the  statement 
of  the  New  York  rule  in  Wright  v.  Bank  of 
the  Metropolis,  110  N.  Y.  237,  1  L.R.A. 
289,  6  Am.  St.  Rep.  356,  18  N.  E.  79,  is  not 
greatly  unlike  that  here  given. 

The  conclusion  now  reached  is  a  rational 
application  of  general  principles  by  which 
damages  have  been  measured  during  many 
years  in  a  vast  variety  of  causes.  Its  ap- 
plication to  the  present  facts  tends  toward 
a  symmetrical  system  of  law.  It  works 
justice  in  most  cases.  It  is  simple  and  cer- 
tain. It  finds  support  in  other  jurisdic- 
tions. Pinkerton  v.  Manchester  &  L.  R.  Co. 
42  N.  H.  424;  Frothingham  v.  Morse,  45  N. 
H.  545;  Pennsylvania  Co.  v.  Philadelphia, 
G.  k  N.  R.  Co.  163  Pa.  160,  25  Atl.  1043; 
McKenney  v.  Haines,  63  Me.  74.  See  2 
Sedgw.  Damages,  9th  ed.  §  523.  It  is  con- 
sonant with  general  principles  and  avoids 
the  setting  up  of  a  special  rule  applicable 
only  to  a  particular  kind  of  property.  As 
was  said  by  Cooley,  J.,  in  Chadwick  v.  But- 
ler, 28  Mich.  349,  353,  it  affords  damages 
which  '*would  have  enabled  the  party  to  pur- 
chase other  property  of  the  like  kind  and 
of  equal  value  at  the  same  place.'' 

No  exceptional  circumstances  are  dis- 
closed in  this  case  which  require  the  appli- 
cation of  any  other  than  the  ordinary  rule. 
The  sales  were  made  at  the  prevailing  mar- 
ket prices.  They  were  not  made  on  occa- 
sions of  extraordinary  and  temporary  de- 
pressions of  value  or  in  panic  periods.  They 
were  not  timed  to  work  oppression  to  the 
plaintiff.  Inunediate  notice  was  given  to 
him  in  every  instance,  so  that  he  was  kept 
constantly  advised  of  the  situation.  Ample 
opportuity  was  afforded  him  to  repossess 
himself  of  a  like  amount  of  stock,  sold  at 
the  same  price,  if  he  had  so  desired  and 
had  exercised  ordinary  diligence  to  that 
end.  It  is  plain,  therefore,  that  the  ruling 
was  right,  to  the  effect  that  nominal  dam- 
ages alone  could  be  recovered  for  breach  of 
the  general  contract  to  carry  these  stocks. 
The  plaintiff's  reliance  in  this  connection 
on  P.  P.  Emory  Mfg.  Co.  v.  Salomon,  178 
Mass.  682,  60  N.  E.  377,  cannot  be  sup- 
ported. That  case  has  no  application  to 
these  facts.  All  his  counts  upon  this  branch 
of  the  case  stand  on  the  same  footing  and 
are  governed  by  what  has  been  said. 

2.  The  second  ground  of  action  set  forth 
by  the  plaintiff,  relates  to  sales  of  stock 
made  by  the  defendants  as  brokers,  under  a 
general  express  or  implied  authority  from 
the  plaintiff  to  sell.  It  is  founded  upon 
the  allegation  in  substance  that  the  defend- 
ants reported  to  him  from  time  to  time^ 
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that  they  had  sold  for  him  certain  stodcs, 
whereas  in  truth  these  stocks  were  not  ac- 
tually sold,  but  were  either  fictitioujsly 
transferred  to  or  bought  by  the  defendants 
personally  or  as  agents  for  their  other  cus- 
tomers, without  special  authorization  to 
that  end  and  in  violation  of  their  duty  to 
him;  that  these  stocks  are  still  the  prop- 
erty of  the  plaintiff,  and  that  this  was  a 
breach  of  their  obligation  to  him  and  a 
deception  for  which  he  is  entitled  to  dam- 
ages. This  alleged  ground  oi  action  related 
not  to  authority  to  sell,  but  to  the  exercise 
of  the  authority. 

There  was  evidence  tending  to  show  that 
certain  sales  of  stocks  (a  general  express 
or  implied  authority  to  sell  which  had  been 
given  by  the  plaintiff  to  the  defendants), 
reported  to  the  plaintiff  as  made  for  him 
by  the  defendants,  were  purchases  directly 
by  themselves  as  brokers  for  other  custom- 
ers, according  to  the  rule  and  practice  of 
the  stock  exchange;  and  that  in  other  in- 
stances they  had  purchased  or  taken  over 
certain  of  these  stock  for  themsehrea  on 
their  own  account  at  the  market  price. 
This  method  of  doing  business  was  not  re- 
ported to  the  plaintiff  by  the  defendants, 
and  he  did  not  know  of  it  or  of  the  rule  or 
custom  of  the  stock  exchange  respecting  the 
subject,  until  the  hearing  before  the  audi- 
tor; but  the  plaintiff  knew  that  there  were 
rules  of  the  stock  exchange  and  he  con- 
tracted with  reference  to  them.  On  this 
state  of  the  evidence  upon  this  branch  of 
the  case,  the  judge  ruled  that  "the  defend- 
ants, without  the  plaintiff's  knowledge  or 
assent,  had  no  right  to  purchase  the  plain- 
tifTs  stock  which  tliey  were  employed  as 
brokers  to  sell,  and  that  they  had  no  right, 
while  acting  as  the  plaintiff's  brokers,  to 
sell  his  stock  .  .  .  also  to  act  as  brokers 
for  the  purchasers  of  the  Bto<$ks."  Accord- 
ingly, he  ruled  that  the  plaintiff's  ''title  to 
such  stocks  as  were  thus  dealt  with  is  not 
affected  by  the  transactions  whereby  the 
defendants  acquired  his  stoeks  either  for 
themselves  or  their  customers,  and  that  they 
continued  bound  to  deliver  or  account  for 
them  upon  the  payment  or  offer  of  the 
amount  due  to  the  defendants."  This  branch 
of  the  case  falls  into  two  divisions. 

A.  The  first  part  of  this  ruling  means  in 
its  essence  that,  in  the  absence  of  assent 
by  the  plaintiff,  the  defendants  had  no  right 
to  buy  the  stocks  directly  themselves,  even 
though  this  was  permitted  by  the  custom  of 
the  stock  exchange,  and  that  any  custom  of 
the  stock  exchange  permitting  sueh  direct 
purchases  was  invalid.  Although  the  rule 
in  this  commonwealth  is  that,  in  the  ordi- 
nary relation  between  customer  and  broker 
where  the  latter  carries  stoeks  on  margin, 
the  legal  title  is  in  the  broker   (Chase  v. 
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Boston,  180  Mass.  458,  62  K.  E.  1059), 
differing  in  this  respect  from,  that  of  some 
other  jurisdictions  (Gorman  v.  Littlefield, 
229  U.  S.  19,  67  L.  ed.  1047,  33  Sup.  Ct, 
Rep.  690),  yet  the  broker  owes  the  same 
duty  to  the  customer  in  the  purchase  and 
sale  of  stocks  "that  he  owes  to  him  where 
he  is  employed  to  buy  stocks  which  are  to 
be  taken  and  paid  for  by  the  customer  in 
place  of  being  taken  and  paid  for  by  the 
broker  for  the  customer'*  (Rice  v.  Winslow, 
180  Mass.  500,  502,  62  N.  E.  1057).  For 
breach  of  that  duty  by  the  broker  a  cause 
of  action  arises;  and,  so  far  as  the  meas- 
ure of  damages  goes,  it  is  not  of  conse- 
quence whether  the  action  is  in  tort  for 
conversion  or  for  breach  of  contract.  Rich- 
ardson V.  Shaw,  209  U.  S.  365,  382,  52  L. 
ed.  835,  843,  28  Sup.  Ct.  Rep.  512,  14  Ann. 
Cas.  981.  Moreover,  in  this  respect  it  mat- 
ters not  whether  the  stocks  were  bought  on 
margin  or  deposited  by  the  broker.  Furber 
V.  Dane,  203  Mass.  108,  115,  89  N.  E.  227. 
It  is  a  general  principle  that  an  agent 
clothed  with  naked  power  to  sell,  while  he 
may  transfer  a  good  title  to  a  third  person, 
cannot  purchase  for  himself,  at  least  not 
without  the  full  knowledge  and  assent  of 
his  principal.  A  broker's  obligation  to  his 
principal  requires  him  to  secure  the  high- 
est price  obtainable,  while  his  self-interest 
prompts  him  to  buy  at  the  lowest  prac- 
ticable price.  The  law  does  not  trust  human 
nature  to  be  exposed  to  the  temptations 
likely  to  arise  out  of  such  antagonistic  duty 
and  influence.  This  rule  applies  even  though 
the  sale  may  be  at  auction  and  in  fact 
free  from  any  actual  attempts  to  overreach 
or  secure  personal  advantage,  and  where 
the  full  market  price  has  been  paid  and  no 
harm  has  resulted.  The  converse  of  the 
rule  is  equally  binding,  that  an  agent  to  buy 
cannot  sell  his  own  goods  to  his  principal 
without  the  latter 's  knowledge  and  assent. 
Middlesex  Bank  v.  Minot,  4  Met.  325 ;  Lord 
V.  Hartford,  175  Mass.  320,  56  N.  E.  609; 
Quinn  v.  Burton,  195  Mass.  277,  279,  81 
N.  E.  257;  Maxwell  v.  Massachusetts  Title 
Ins.  Co.  206  Mass.  197,  202,  92  N.  E.  42; 
Hayes  v.  Hall,  188  Mass.  510,  514,  74  N. 
E.  935;  Rothschild  v.  Brookman,  5  Bligh, 
N.  R.  165,  6  Eng.  Reprint,  273,  2  Dow  & 
C.  188,  6  Eng.  Reprint,  699;  Wilson  v.  Fin- 
lay  [1913]  1  Ch.  565,  668,  570,  82  L.  J. 
Ch.  N.  S.  295,  108  L.  T.  N.  S.  899,  29  Times 
L.  R.  436,  57  Sol.  Jo.  444,  Ann.  Cas.  191 5B, 
926.  This  rule  is  so  deeply  grounded  in 
fundamental  reason  that  no  custom  or  pri- 
vate rule  can  override  it.  Doubtless,  when 
one  employs  another  to  trade  for  him  in  a 
particular  market,  he  impliedly  authorizes 
the  dealings  to  be  conducted  according  to 
the  established  usages  of  that  particular 
market,  whether  he  knows  of  them  or  not. 
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Cronan  v.  Hornblower,  211  Mass.  638,  98  N. 
£.  504;  Furber  v.  Dane,  203  Mass.  108-116, 
89  N.  £.  227,  and  cases  cited;  Bibb  v.  Allen, 
149  U.  S.  481,  489,  37  L.  ed.  819,  823,  13 
Sup.  Ct.  Rep.  950.  Yet  he  becomes  bound 
only  by  such  usages  as  are  not  illegal  or 
contrary  to  sound  public  policy  and  "are 
such  as  regulate  the  mode  of  performing 
the  contracts  and  do  not  change  their  in- 
trinsic character."  The  present  custom  per- 
mitting one  employed  as  a  broker  to  be- 
come the  purchaser  without  notice  "is  of 
such  a  peculiar  character  and  is  so  com- 
pletely at  variance  with  the  relation  be- 
tween the  parties,  converting  a  broker  em- 
ployed to  buy"  or  to  sell  "into  a  principal 
selling"  or  buying  "for  himself  that  .  .  . 
no  person  who  is  ignorant  of  such  a  usage 
can  be  held  to  have  agreed  to  submit  to  its 
conditions,  merely  by  employing  the  services 
of  a  broker,  to  whom  the  usage  is  known, 
to  perform  the  ordinary  and  accustomed 
duties  belonging  to  such  emplojnnent." 
Robinson,  v.  Mollett,  L.  R.  7  H.  L.  802,  836, 
838;  Irwin  V.  Williar,  110  U.  S.  499,  28  L, 
ed.  225,  4  Sup.  Ct.  Rep.  160;  Tetley  v. 
Shand,  25  L.  T.  N.  S.  661,  20  Week.  Rep. 
206;  Hamilton  v.  Young,  Ir.  L.  R.  7  Eq.  289 
So  far  as  the  defendants  bought  stocks  for 
themselves  which,  as  brokers,  they  were 
selling  for  the  plaintiff,  these  sales  were  at 
least  voidable  and  may  be  treated  as  such 
by  the  plaintiff. 

B.  But  so  far  as  the  transactions  involve 
sales  by  the  defendants,  as  brokers  for  the 
plaintiff,  to  themselves,  acting  as  brokers 
for  other  customers,  and  not  for  themselves 
personally,  different  considerations  prevail. 
There  was  evidence  tending  to  show,  not 
only  the  custom  of  the  stock  exchange  per- 
mitting such  sales  and  purchases,  but  an 
express  rule  of  the  stock  exchange  authoriz- 
ing them  and  governing  their  conduct.! 
The  auditor  found  that  there  was  no  direct 
evidence  that  the  plaintiff  knew  of  the 
article  in  the  rules  of  the  stock  exchange, 
"but  he  did  know  that  there  were  rules  of 
the  exchange  and  he  contracted  with  refer- 
ence to  them."  The  point  to  be  decided  is 
not  strictly  whether  an  agent  can  act  &t 
the  same  time  for  both  parties  to  the  same 
transaction.  That  cannot  be  done  ordi- 
narily without  general  assent.  Randall  v. 
Peerless  Motor  Car  Co.  212  Mass.  352,  375, 
376,  99  N.  E.  221;  Dzuris  v.  Pierce,  216 
Mass.  132,  135,  136,  103  N.  E.  296;  Quinn 

iThe  rule  referred  to  was  as  follows: 
"Where  parties  have  orders  to  buy  and  or- 
ders to  sell  the  same  security,  said  parties 
must  offer  said  security,  whether  it  be 
stocks  or  bonds,  at  i  per  eest  higher  than 
their  bid  before  making  transactlonB  with 
themselves,  but  such  transactions  cannot  be 
quoted  when  objected  to." 
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V.  Burton,  195  Mass.  277,  81  N.  E.  ^57; 
Little  V.  Phipps,  208  Mass.  331,  333,  84 
L.R.A.(N.S.)  1046,  94  N.  E.  260;  Ebert  v. 
Haskell,  217  Mass*  209,  104  N.  E.  556. 
Nothing  hereafter  said  impairs  that  rule  in 
the  slightest  degree.  The  precise  point  is, 
whether  a  rule  of  the  stock  exchange,  to- 
gether vrith  a  custom  of  the  trade  permit- 
ting a  stockbroker  to  sell  on  the  exchange 
for  one  customer  and  to  buy  the  same  stock 
on  the  exchange  for  another  customer,  shall 
be  stricken  down  as  invalid  in  the  absence 
of  actual  knowledge  by  the  customers,  al- 
though they  know  that  there  are  rules  and 
contract  with  their  brokers  with  reference 
to  such  rules. 

The  employment  of  a  stockbroker  in  the 
businicss  of  buying  and  selling  on  the  stock 
exchange  at  the  market  price  or  for  definite 
prices,  securities  which  find  there  a  ready 
and  immediate  sale,  is  of  a  peculiar  nature. 
No  diiscretionary  authority  is  vested  in  the 
broker.  Commonly,  there  is  no  opportunity 
for  the  exercise  of  judgment.  The  broker 
becomes  a  mere  intermediary.  There  is  no 
reasonable  possibility  for  the  broker,  em- 
ployed for  selling  an  active  stock  at  the 
market  or  at  a  stipulated  price,  to  assume 
an  antagonistic  duty  by  buying  the  same 
stock  on  the  same  market  for  other  custom- 
ers. Macoun  v.  Erskine  [1901]  2  K.  B.  493, 
500,  70  L.  J.  K.  B.  N.  S.  973,  85  L.  T.  N. 
S.  372.  The  duty  is  equal  to  both  the  buy- 
ing and  selling  customer,  and  the  element  of 
temptation  for  personal  gain  or  preference 
is  reduced  to  a  minimum,  if  not  entirely 
eliminated.  The  practical  eflTect  of  the  rule 
ordinarily  is  to  require  the  stockbroker  to 
try  to  sell  the  stock  to  third  persons  at  a 
better  price  than  that  set  in  his  customer's 
order  to  buy,  and  to  take  it  for  that  cus- 
tomer at  that  customer's  price  only  after  an 
unsuccessful  effort  to  get  a  higher  price  for 
his  selling  customer  or  the  customer  whose 
stocks  he  is  carrying.  If  this  rule  could 
not  be  upheld,  possibly  all  three  parties  to 
the  transaction  might  suffer.  The  buying 
customer  later  on  might  have  to  pay  a  high- 
er price,  the  customer  whose  stocks  are 
being  carried  might  not  get  so  high  a  price, 
and  the  broker  carrying  the  stock  for  his 
customer  might  have  to  take  a  lower  price 
and  hence  not  be  made  good. 

If  there  were  special  conditions  showing 
a  private  gain  to  the  brokers  beyond  the 
usual  commission,  or  unfairness  to  either 
customer,  a  different  case  would  be  present- 
ed. Erskine  v.  Sachs  [1901]  2  K.  B.  504, 
611,  513,  70  L.  J.  K.  B.  N.  S.  978,  85  L.  T. 
N.  S.  385,  17  Times  L.  R.  638.  Nothing 
of  that  sort  is  disclosed  on  this  record.  It 
is  almost  a  matter  of  common  knowledge 
that  stockbrokers  in  large  business  often 
buy  for  some  customers  and  sell  for  other 
L.RA.1917C. 


customers  on  the  same  day  considerable 
amounts  of  the  same  kind  of  stock.  Hie 
prevalent  method  of  settling  the  balances 
of  different  brokers  on  the  stock  exchanges 
through  the  medium  of  clearing  houses  is 
founded  on  this  kind  of  buying  and  selling 
Fiske  ▼.  Doucette,  206  Mass.  275,  282,  92 
N.  E.  455. 

Therefore,  we  are  brought  to  the  conclu- 
sion that  as  to  stocks  of  the  plaintiff  sold 
by  the  defendants  as  brokers  for  him,  and 
bought  by  them  as  brokers  for  others  of 
their  customers,  such  sales  and  purchases 
being  in  accordance  with  the  rule  and  cus- 
tom of  the  stock  exchange,  at  market  prices, 
without  any  circumstances  indicating  that 
in  fact  the  plaintiffs  were  not  fairly  dealt 
with, '  these  sales  were  valid  and  binding. 
In  this  respect  the  ruling  of  the  superior 
court  was  erroneous.  To  prevent  misunder- 
standing it  may  be  added  that  this  principle 
is  confined  to  the  facts  here  stated. 

3.  The  defendants  asked  for  rulings  to 
the  effect,  in  substance,  that,  upon  all  the 
evidence,  the  plaintiff  must  be  held  to  have 
afiirmed  the  sales  (if  any  there  were)  made 
to  the  defendants  directly  on  their  own  ac- 
count^ and  not  as  brokers  for  their  other 
customers.  These  requests  rightly  were  re- 
fused. The  plaintiff  could  not  act  in  the 
premises  until  facts  came  to  his  attention 
which  would  reveal  to  him  the  true  situa- 
tion. If  he  elected  to  rescind  and  avoid 
the  sales,  he  was  bound  to  act  within  a 
reasonable  time  after  he  knew  the  facts. 
Bassett  v.  Brown,  105  Mass.  651,  557; 
Learned  v.  Foster,  117  Mass.  365,  369; 
Rogers  v.  Barnes,  169  Mass.  179,  184,  38 
L.R.A.  145,  47  N.  E.  602.  A  person  situated 
like  the  plaintiff  was  bound  to  act  with 
reference  not  only  to  his  actual  knowledge, 
but  he  is  also  charegable  with  such  informa- 
tion as  he  might  have  obtained  on  inquiry, 
provided  he  knew  of  circumstances  which 
would  have  put  a  man  of  ordinary  intelli- 
gence upon  an  inquiry  which  would  have 
revealed  the  truth.  And  knowledge  which 
one  has  or  ought  to  have  is  to  be  imputed 
to  one  in  a  position  like  that  of  the  plain- 
tiff. Farnam  v.  Brooks,  9  Pick.  212;  John- 
ston V.  Standard  Min.  Co.  148  U.  S.  360, 
370,  371,  37  L.  ed.  480,  485,  486,  13  Sup. 
Ct.  Rep.  585,  17  Mor.  Min.  Rep.  654;  Hig- 
gins  V.  Grouse,  147  N.  Y.  411,  416,  42  N. 
E.  6.  The  crucial  facts  appear  not  to  have 
been  established  with  sufficient  clearness 
to  require  the  giving  of  any  of  the  rulings 
requested  upon  this  point.  The  reception 
and  retention  of  the  check  under  all  the 
circumstances  was  not-  decisive  as  matter  of 
law  (McKay  v.  Myers,  168  Mass.  ai2,  47 
N.  E.  98;  Worcester  Color  Co.  ▼.  Henry 
Wood's  Sons  Co.  200  Maas.  105,  95  N.  B. 
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392 ) ,  liowever  persuasive  might  be  its  force  | 
in  determining  tlie  fact. 

4.  The  rule  of  damages  as  to  those  sales 
which  the  plaintiff  may  set  aside,  laid  down 
by  the  superior  court,  was  that  the  plain- 
tiff might  '^recover  on  the  basis  of  the  high- 
est prices  which  could  have  been  realized 
for  such  stocks  between  the  time  when  the 
transaction  referred  to  took  place  and  the 
time  when  the  plaintiff  had  notice  or  knowl- 
edge of  the  way  in  which  these  shares  had 
been  dealt  with."  This  was  an  adoption 
of  the  rule  of  highest  intermediate  value. 
As  has  been  pointed  out,  that  is  not  the  law 
of  this  commonwealth,  and  hence  that  rul- 
ing was  erroneous.  The  plaintiff  was  at 
liberty  to  set  aside  such  sales  within  a  rea- 
sonable time  after  he  knew  of  them,  and 
demand  the  return  of  the  stocks.  The  trial 
seems  to  have  proceeded  without  objection, 
under  amendments  to  the  declaration,  upon 
the  theory  that  he  had  elected  to  set  aside 
these  sales  and  demand  the  return  of  the 
stocks.    The  correct  rule  of  damages  to  be 


applied  if  the  plaintiff  should  prove  that 
the  defendants  made  sales  of  stock  to  them- 
selves, either  real  or  fictitious,  Is  that  the 
plaintiff  may  recover  the  difference  between 
the  value  of  the  stocks  when  sold  and  their 
value  when  the  sales  were  made  known  to 
and  repudiated  by  him,  together  with  inter- 
est from  that  date. 

The  result  is  that  the  plaintiff  is  not  en- 
titled to  recover  anything  more  than  nomi- 
nal damages  for  the  breach  of  the  alleged 
special  contract  to  carry  shares  of  Copper 
Range  Consolidated  Mining  Company  stock, 
and  hence  there  is  to  be  no  new  trial  on 
that  issue.  There  is  no  right  of  recovery 
as  to  sales  of  stock  made  by  the  defendants 
as  brokers  for  the  plaintiff  to  themselves  as 
brokers  for  other  customers,  and  made  in 
accordance  with  the  rules  of  the  stock  ex- 
change and  at  market  prices.  The  plain- 
tiff's only  ground  for  recovery  is  confined 
to  the  ranainder  of  his  declaration. 

So  ordered. 


Annotation — ^Measure  of  damages  for  broker's  breach  of  contract  witt 
customer  as  to  sales  and  purchases  of  stocks  on  the  exchange. 


The  measure  of  damages  for  the 
wrongful  sale  of  any  article  the  market 
price  of  which  is  not  subject  to  fluctua- 
tions  or  sudden  changes  is  not  here  con- 
sidered, even  though  such  sale  might 
possibly  be  made  upon  the  exchange; 
and  some  cases  in  which  the  price  is  a 
fluctuating  one  may  be  included,  al- 
though the  sale  was  not  made  upon  the 
exchange.  The  distinctive  features  of 
the  cases  discussed  herein  are  that  the 
market  price  is  fluctuating  and  that  the 
wrongful  sale  is  made  by  a  broker  who 
is  the  customer's  agent. 

The  fact  that  the  market  value  of 
stock  on  the  exchange  fluctuates  from 
day  to  day,— or  perhaps  from  minute  to 
minute, — combined  with  the  fact  that 
the  contract,  express  or  implied,  between 
a  broker  and  his  customer,  is  of  a  pe- 
culiar nature,  has  generally  been  re- 
garded by  the  courts  as  a  sufficient  rea- 
son why  the  basis  for  fixing  the  damages 

1  There  is  another  class  of  cases,  aside 
from  the  class  considered  in  this  note,  in 
which  it  may  not  always  be  safe  to  take 
the  sale  price  as  the  basis  for  estimating 
damages;  i.  e.,  cases  in  which  goods  are 
sold  for  future  delivery,  and  the  seller 
notifies  the  buyer  before  the  time  for  de- 
livery that  he  will  not  deliver  the  goods. 
See  note  to  Kansas  Flour  Mills  Co.  ▼. 
Brandt,  L.R,A.1917A,  1000. 

1«  Boy  Ian  v.  Huguet  (1873)  8  Nev.  346, 
14  Mor.  Min.  Rep.  503.  In  this  case  there 
^ad  been  a  judgment  for  $8,000;  the  de- 
fi.R.A.1917C. 


recoverable  by  the  customer  when  the 
broker  wrongfully  sells  stock  belonging 
to  him  should  not  always  be  the  market 
price  of  the  stock  at  the  time  of  the 
wrongful  sale,  as  it  would  be  if  the  same 
rule  that  governs  in  cases  of  wrongful 
sales  of  ordinary  personal  property  were 
applied.*  To  adppt  such  a  rule  without 
modification  or  adaptation  to  the  circum- 
stances, etc.,  would  be  equivalent  to  giv- 
ing an  agent  the  power  to  control  his 
prukcipaFs  business  without  liability  fpr 
disobedience  to  his  instructions,  for 
usually  the  whole  purpose  of  the  con- 
tract is  the  buying  and  selling  of  the 
stock.  Such  a  measure  of  damages  does 
not  approximate  the  specific  enforcement 
of  the  contract,  nor  tend  toward  such  an 
approximation,  but  it  merely  enforces  the 
breach.  Nevertheless,  there  is  one  de- 
cision in  which  the  court  seems  to  have 
adopted  this  as  an  absolute  rule,*^  and 

fendants  moved  for  a  new  trial;  the  plain- 
tiff confessed  error,  dismissed  his  suit, 
and  immediately  brought  another.  In  the 
meantime  the  value  of  the  stock  had  so 
increased  that  a  second  judgment  was 
recovered,  according  to  the  highest  inter- 
mediate value  rule,  in  the  sum  of  $25,050. 
The  appellate  court,  apparently  impressed 
with  the  obvious  injustice  under  the  par- 
ticular facts,  devoted  most  of  the  opinion 
to  an  argument  against  that  rule,  went 
to  the  opposite  extreme,  and  adopted  the 
rule  here  under  discussion. 
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another  has  now  adopted  it  with  some 
reservations  '  or  modifications. 

Of  course,  under  any  rule  the  custom- 
er's damages  are,  at  most,  nominal  if  the 
price  of  the  stock  at  no  time  prior  to  the 
trial  rises  above  the  price  at  which  it 
was  sold.'  The  agent,  however,  should 
not  in  any  case  be  permitted  to  profit  by 
his  own  wrongful  act,  and  no  claim  or 
offset  in  favor  of  the  broker  against  the 
customer  can  rest  upon  the  fall  of  the 
market  price  below  the  selling  price. 

If,  on  the  other  hand,  the  market  price 
rises  after  the  wrongful  sale,  the  custom- 
er sustains  a  loss,  amounting  to  the 
difference  between  the  sale  price  and 
the  new  market  price,  by  reason  of  the 
wrongful  act  of  the  broker.  The  courts, 
in  the  cases  already  cited,  seem  unwilling 
to  take  account  of  this  loss  or  damage  on 
the  ground,  as  they  say,  that  the  profits 
are  merely  prospective  or  speculative. 
But  it  must  be  remembered  that  events 
subsequent  to  the  breach  prove  the 
amount  of  the  loss  to  a  certainty,  so  the 
lost  profits  are  not  speculative  as  being 
uncertain  in  the  sense  that  the  term  is 
used  in  speaking  of  conjectural  damages. 


Whatever  uncertainty  may  arise  out  of 
the  customer's  probable  action  had  the 
stock  not  been  sold  is  susceptible  of 
being  removed  by  proof.  Therefore 
practically  all  courts  have  been  willing 
to  consider  the  profits  as  in  some  way 
being  an  elemept  of  damages  for  the 
breach  which  caused  their  loss.  But  the 
difficulty — at  least  in  the  United  States 
and  in  Canada — ^is  that  the  contracts 
very  seldom,  if  ever,  fix  a  time  when 
there  is  to  be  a  delivery  of  the  stocks  to 
the  customer,  with  an  accounting,  that 
time  being  left  impliedly  to  the  dis- 
cretion of  the  customer.  If  the  contract 
fixed  the  time  of  delivery  or  accounting, 
the  problem  would  be  very  much  simpli* 
fied.* 

In  the  early  American  decisions  and  a 
few  of  the  later  ones  it  was  held  that 
where  a  broker  wrongfully  sells  his 
customer's  stock,  and  the  latter  does  not 
ratify  the  sale,  the  measure  of  damages 
is  the  difference  between  the  sale  price 
and  the  highest  intermediate  price  of  the 
stock  for  the  period  of  time  between  the 
time  of  the  wrongful  sale  and  the  trial.' 
This  is  not  an  equitable  rule  and  it  has 


•  Hall  v.  Paine,  ante,  737.  The  court 
in  this  case  thinks  that  the  rule  it  has 
adopted  will,  in  its  practical  operation, 
brint^  about  nearly  the  same  results  as 
the  New  York  rule.  See  holdings  on  that 
rule  in  cases  cited  under  note  7,  infra. 

8  See  citations  under  notes  8  and  9, 
infra. 

4  There  is  some  authority  for  the  state- 
ment that  the  practice^  of  the  English 
brokers  is  to  fix  a  time  for  accounting  or 
delivery  of  the  stock  to  the  customer.  (See 
text  and  note  6,  infra.)  That  being 
true,  the  real  question  for  the  English 
court  to  decide  is  whether  the  basis  for 
calculation  is  the  price  of  the  stock  at  the 
time  fixed  for  delivery,  or  whether  the 
highest  intermediate  price  between  that 
date  and  the  date  of  the  wrongful  sale  is 
to  be  taken.  This  was  the  situation  in 
Michael  v.  Hart  [1902]  1  K.  B.  (Sag.) 
482,  71  L.  J.  K.  B.  N.  S.  265,  50  Week. 
Rep.  308,  86  L.  T.  N.  S.  474,  18  Times  L.  R. 
254,  and  it  was  held  that  the  customer  was 
entitled,  at  the  least,  to  the  difference  be- 
tween the  market  price  at  date  fixed  for 
delivery  and  the  sale  price;  but,  as  the  par- 
ties had  come  to  an  agreement,  the  court 
found  it  unnecessary  to  decide  whether  or 
not  that  was  all  he  could  recover.  But, 
if  it  had  held  that  he  was  entitled  to  the 
difference  between  the  highest  market 
price  reached  between  time  of  sale  and 
time  fixed  for  delivery,  that  would  be  quite 
different  from  holding  that  he  could  recover 
the  difference  between  the  highest  price 
reached  between  time  of  sale  and  time  of 
trial.  See  note  6a,  infra,  for  effect  of 
failure  to  make  this  distinction. 
L.Rj1.1917C. 


SDent  V.  Holbrook  (1880)  54  Cat  145; 
Learock  v.  Paxson  (1904)  208  Pa.  602, 
67  Atl.  1097;  Sproul  v.  Sloan  (1913)  241 
Pa.  284,  88  Atl.  501,  Ann.  Cas.  1915B,  941. 

This  rule  was  also  approved  and  fol- 
lowed in  Markham  v.  Jaudon  (1869)  41 
N.  Y.  235,  reversing  (1867)  49  Barb.  462, 
the  court  citing  Romaine  ▼.  Van  Alien 
(1863)  26  N.  Y.  309;  Scott  v.  Rogers  (1865) 
31  Ni  Y.  676,  and  Burt  v.  Dutcher  (1866) 
34  N.  Y.  493,  as  authority  for  the  rule; 
but  in  Baker  v.  Drake  (1873)  53  N.  Y. 
211,  13  Am.  Rep.  507,  the  decision  was 
expressly  overruled.  The  court  said:  *^f, 
upon  becoming  informed  of  the  sale,  he 
desired  further  to  prosecute  the  adventure 
and  take  the  chances  of  a  future  market, 
he  had  the  right  to  disaffirm  the  sale  and 
require  the  defendants  to  replace  the  stock. 
If  they  failed  or  refused  to  do  this,  his 
remedy  was  to  do  it  himself  and  charge 
them  with  the  loss  reasonably  sustained 
in  doing  so.  The  advance  in  the  market 
price  of  the  stock  from  the  time  of  the 
sale  up  to  a  reasonable  time  to  replace  it, 
after  the  plaintiff  received  notice  of  the 
sale,  would  afford  a  complete  indemnity. 
Suppose  the  stock,  instead  of  advancing, 
had  declined  after  the  sale,  and  the  plain- 
tiff had  replaced  it,  or  had  full  opportunity 
to  replace  it,  at  a  lower  price, — could  it  be 
said  that  he  sustained  any  damage  by  the 
sale?  Would  there  be  any  justice  or  rea- 
son in  permitting  him  to  lie  by  and  charge 
his  broker  with  the  result  of  a  rise  at  some 
remote  subsequent  period?  If  the  stocks 
had  been  paid  for  and  owned  by  the  plain- 
tiff, different  considerations  would  arise; 
but  it  must  be  borne  in  mind  that  we  are 
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not  been  satisfactory  to  most  courts.  It 
not  only  permits  the  customer  to  specu- 
late at  the  expense  of  the  broker^  but  it 
assumes  that  he  would  have  sold  at 
exactly  the  right  moment;  thus  it  guar- 
antees to  him  the  highest  profits.  In  ad- 
dition,  it  permits  him  to  lengthen  the 
period  of  speculation  by  delaying  the 
action.    It  seems  to  have  been  the  glar- 


ing injustice  of  this  rule  as  applied  to 
the  particular  facts  of  the  case  that  in- 
duced the  Nevada  court,  in  the  case  al- 
ready cited,  to  go  to  the  opposite  extreme 
and  adopt  the  market  price  at  the  time 
of  the  sale  as  the  basis  for  settlement. 
Many  other  courts  have  severely  criti- 
cized the  rule  thus  repudiated  by  the 
Nevada    court.     The    cases    just     cited 


treating  of  a  speculation  carried  on  with 
the  capital  of  the  broker,  and  not  of  the 
customer.  If  the  broker  has  violated  his 
contract,  or  disposed  of  the  stock  without 
authority,  the  customer  is  entitled  to  re- 
cover such  damages  as  would  naturally  be 
sustained  in  restoring  himself  to  the  posi- 
tion of  which  he  has  been  deprived.  He 
certainly  has  no  right  to  be  placed  in  a 
better  position  than  he  would  be  in  if  the 
wrong  had  not  heen  done. 

"But  the  rule  adopted  in  Markham  v. 
Jandon,  passing  far  beyond  the  scope  of 
a  reasonable  indemnity  to  the  customer 
whose  stocks  have  been  improperly  sold, 
places  him  in  a  position  incomparably 
superior  to  that  of  which  he  was  deprived. 
It  leaves  him,  with  his  venture  out,  for  an 
indefinite  period,  limited  only  by  what  may 
be  deemed  a  reasonable  time  to  bring  a  suit 
and  conduct  it  to  its  end.  The  more  crowd- 
ed the  calendar  and  the  more  new  trials 
granted  in  the  action,  the  better  for  him. 
He  is  freed  from  the  trouble  of  keeping 
his  margins  good  and  relieved  of  all  appre- 
hension of  being  sold  out  for  want  of 
margin.  If  the  stock  should  fall  or  become 
worthless  he  can  incur  no  loss;  but  if,  at 
any  period  during  the  months  or  years  oc- 
cupied in  the  litigation,  the  market  price 
of  the  stock  happens  to  shoot  up,  though  it 
be  but  for  a  moment,  he  can,  at  the  trial, 
take  a  retrospect  and  seize  upon  that  hap- 
py instant  as  the  opportunity  for  profit 
of  which  he  was  deprived  by  his  transgress- 
ing broker,  and  compel  him  to  replace  with 
solid    funds   this   imaginary   loss. 

'*No  reasons  are  given,  in  the  prevailing 
opinion  in  Markham  v.  Jaudon,  in  support 
of  the  rule  of  damages  there  laid  down. 
All  that  is  said  upon  the  subject  is,  that  the 
action  is  for  the  conversion  of  the  stock, 
and  that  the  rule  of  damages  was  correctly 
laid  down  by  the  court  at  the  trial.  And 
the  cases  of  Romaine  v.  Van  Allen  (1863) 
26  N.  Y.  309;  Scott  v.  Rogers  (1865)  31 
N.  Y.  676;  and  Burt  v.  Butcher  (1866) 
34  N.  Y.  493,  are  cited  as  establishing  that 
proposition.  It  will  be  well  to  refer  for 
a  moment  to  those  cases,  which  are  the 
only  ones  referred  to  by  the  court  in 
Markham  v.  Jaudon,  on  the  question  of 
damages. 

"Romaine  v.  Van  Allen  was  an  action 
for  the  wrongful  conversion,  by  a  bank, 
of  shares  of  stock  actually  owned  by  the 
plaintiff  and  deposited  by  him  with  the 
bank  as  security  for  a  loan  of  money  for 
which  the  plaintiff  had  given  his  personal 
obligation,  with  authority  to  sell  the  shares 
only  in  case  the  plaintiff  should,  on  demand, 
L.Rji.l917C. 


fail  to  repay  the  loan.  It  did  not  appear 
that  the  shares  were  held  for  speculative 
purposes,  but  it  was  justly  inferable,  from 
the  circumstances,  that  they  were  held  for 
investment,  and  would  have  been  retained 
by  the  plaintiff  but  for  the  wrongful  sale. 
The  bank  sold  the  shares  without  any  notice 
or  demand  of  payment.  On  being  informed 
of  the  sale,  the  plaintiff  promptly  refused 
to  ratify  it,  and  required  the  bank  to  re- 
place the  shares.  Pending  negotiations 
with  that  view  the  bank  failed,  and  the  de- 
fendant was  appointed  receiver.  The  plain- 
tiff presented  his  claim  to  the  receiver,  de- 
manding the  highest  price  which  the  stock 
had  reached  up  to  the  time  of  the  claim, 
and  giving  notice  that,  if  compelled  to  re-- 
sort to  an  action,  he  should  claim  the  high- 
est price  down  to  the  time  of  trial.  The  trial 
was  had  before  a  referee,  and  consumed 
from  October  26,  1861,  to  July  25,  1862,— 
a  period  of  nine  months.  The  stock  reached 
its  highest  point  on  the  30th  of  June. 
1862,  and  the  price  on  that  day  was  adopted 
in  measuring  the  damages.  Remarks  upon 
this  case  will  be  deferred  until  the  others 
have  been  stated.  The  next  case  cited  is 
the  later  one  of  Scott  v.  Rogers  (1865)  31 
N.  Y.  676,  in  which  a  different  rule  was 
sanctioned.  In  that  case  a  sale  of  wheat 
by  an  agent  was  held  to  have  been  in  vio- 
lation of  the  instructions  of  his  principal, 
and  the  agent  was  determined  to  be  liable 
as  for  a  conversion  of  the  wheat.  The 
action  was  not  brought  until  more  than 
four  years  after  the  alleged  conversion, 
during  which  period  there  had  been  great 
fluctuations  in  the  market  price  of  the 
article.  That  case  was  twice  argued,  the 
court  on  the  first  argument  being  equally 
divided.  The  rule  of  damages  finally  adopt- 
ed was  that  the  plaintiff  should  be  allowed 
the  highest  market  price  which  the  property 
reached  between  the  time  of  the  conversion 
and  a  reasonable  time  thereafter  to  com« 
mence  the  action,  and  under  the  special  cir- 
cumstances of  that  case,  a  finding  that  a 
period  of  about  four  months  was  such  rea- 
sonable time  was  sustained.  This  rule 
necessarily  limits  the  range  of  prices  to  a 
period  prior  to  the  commencement  of  the 
action,  if  brought  within  a  reasonable  time, 
and,  if  unreasonably  delayed,  then  to  the 
period  within  which  it  should  have  been 
brought,  and,  in  either  case,  excludes  prices 
prevailing  after  the  commencement  of  the 
action.  But  it  may  be  justly  said  that 
the  question  whether  the  prices  prevailing 
after  the  commencement  of  the  action  could 
be  considered  was  not  directly  involved  in 
the  judgment  in  Scott  t.  Rogers,  as  the 
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show  that  the  courts  in  New  York  at 
first  adopted  it,  but  soon  abandoned  it 
in  favor  of  the  rule  stated  infra.  The 
California  court  adopted  it  in  1880  and 
since  that  time  has  had  no  occasion  to 
pass  upon  the  question.  The  Pennsyl- 
vania courts  adopted  it  as  the  measure 
of  damages  when  the  action  is  in  tort, 
but  refused  to  apply  it  when  the  action 


is  in  assumpsit,  and  have  upheld  the  rule 
in  tort  quite  recently.  The  court  in 
Hall  v.  Paine,  ante,  737,  says  that  the 
rule  of  highest  intermediate  value  be- 
tween the  date  of  the  sale  and  the  tiine 
of  trial  ''appears  to  prevail  in  England, 
although  it  does  not  seem  to  have  been 
expressly  so  decided."  However  that 
may  be,  it  should  be  observed  that  there 


judgment  of  the  court  below  in  that  case 
limited  tlie  inquiry  to  a  reasonable  time 
within  which  to  commence  the  action,  and 
this  court  merely  affirmed  that  judgment, 
which  it  might  have  done  even  had  it 
thought  the  rule  too  favorable  to  the  de- 
fendant, who  was  the  only  appellant. 

"Though  the  rule  sanctioned  in  Scott  v. 
Rogers  materially  differs  from  that  adopted 
in  Romaine  v.  Van  Allen,  the  case  of  later 
date  cannot  be  regarded  as  overruling  the 
earlier 

'*Burt  V.  Dutcher  (1866)  34  N.  Y.  493, 
was  an  action  for  tortiously  taking  and 
converting  hops  belonging  to  the  plaintiff, 
and  the  measure  of  damages  was  held  to 
be  the  highest  market  price  of  the  hops 
between  the  time  of  the  taking  and  that  of 
the  trial.  The  amount  dependent  upon  the 
rule  of  damages  was  very  insignificant;  the 
question  was  not  discussed,  but  treated  as 
definitely  determined  by  the  cases  of  Ro- 
maine V.  Van  Allen  and  Scott  v.  Rogers. 
This  case  adds  no  force  to  those  decisions, 
but  is  dependent  upon  them.  Scott  v. 
Rogers,  as  has  been  shown,  is  not  an  au- 
thority in  favor  of  the  rule  under  consid- 
eration. Romaine  v.  Van  Allen  is  the  only 
one  referred  to  in  Markham  v.  Jaudon 
which  gives  substantial  support  to  the  con- 
clusion there  reached.  The  authorities  up- 
on which  the  decision  in  Romaine  v.  Van 
Allen  was  based  should,  therefore,  be  ex- 
amined. The  first  case  referred  to  is  Cortel- 
you  V.  Lansing  (1805)  2  Cai.  Cas.  (N.  Y.) 
200.  That  was  an  action  of  assumpsit  for 
the  value  of  a  certificate  of  public  debt  of 
the  nominal  value  of  $2,600,  which  had 
been  pledged,  under  a  written  contract  to 
restore  it  on  repayment  of  a  loan  of  $600 
and  interest,  and  had  been  unlawfully  sold 
by  the  pledgeor  without  demand  or  notice. 
The  rule  of  damages  adopted  was  the  value 
of  the  certificate  at  the  time  at  which  the 
plaintiff  demanded  its  restoration. 

"It  may  be  as  well  to  remark  here  as 
anywhere,  but  the  rule  of  damages  should 
not  depend  upon  the  form  of  the  action. 
In  civil  actions  the  law  awards  to  the  party 
Injured  a  just  indemnity  for  the  wrong 
which  has  been  done  him,  and  no  more, 
whether  the  action  be  in  contract  or  tort; 
except  in  those  special  cases  where  punitory 
damages  are  allowed,  the  inquiry  must  al- 
ways be,  what  is  an  adequate  indemnity  to 
the  party  injured?  and  the  answer  to  that 
inquiry  cannot  be  affected  by  the  form  of 
the  action  in  which  he  seeks  his  remedy. 
Chancellor  Kent,  in  delivering  the  opinion 
of  the  court  of  errors  (Cortelyou  v.  Lans- 
ing), though  the  action  was  in  assumpsit, 
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seeks  the  rule  of  damages  in  the  principle 
applicable  to  an  action  for  conversion.  He 
says:  "The  value  of  the  chattel  at  the  time 
of  its  conversion  is  not,  in  all  cases,  the 
rule  of  damages  in  trover.  If  the  thing 
be  of  a  determinate  and  fixed  value,  it  may 
be  the  rule,  but  when  there  is  an  uncer- 
tainty or  fluctuation  attending  the  value, 
and  the  chattel  afterward  rises  in  value, 
the  plaintiff  can  only  be  indemnified  by 
giving  him  the  price  of  it  at  the  time  he 
calls  upon  the  defendant  to  restore  it; 
and  one  of  the  cases  even  carries  the  value 
down  to  the  trial.'  The  case  which  Chan- 
cellor Kent  here  refers  to  is  that  of  Shep- 
herd V.  Johnson  (1802)  2  East,  21X,  102 
£ng.  Reprint,  349,  and  it  is  principally 
from  a  misapplication,  if  not  misapprehen- 
sion, in  later  opinions,  of  what  was  decided 
in  that  case,  and  in  those  of  M'Arthur  v. 
Seaforth  (1810)  2  Taunt.  257,  127  Eng. 
Reprint,  1076,  and  Harrison  v.  Harrison 
(1824)  1  Car.  &  P.  (Eng.)  412,  which  fol- 
lowed it,  that  the  doctrine  of  allowing  the 
highest  price  at  any  time  down  to  the  day 
of  trial  has  arisen. 

^Those  three  cases  were  all  actions  of 
debt  on  bonds  conditioned  for  the  return  of 
government  stocks  loaned.  It  was  assumed 
that  the  lender  had  them  for  investment. 
The  rate  of  damages  allowed  was  the  price 
at  the  time  of  the  trial,  which  was  higher 
than  that  at  the  time  the  stock  ought  to 
have  been  returned;  but  there  is  nothing  in 
these  cases  sanctioning  the  allowance  of 
any  higher  price  which  might  have  prevailed 
at  an  intermediate  day.  The  ground  upon 
which  the  price  at  the  time  of  trial  was 
allowed  was  that  the  plaintiff  should  be 
placed  in  the  same  situation  in  which  he 
would  have  been  had  the  stock  been  re- 
placed at  the  stipulated  time,  and  that  the 
court  would  not  act  upon  the  possibility 
of  his  not  keeping  it,  but  upon  the  presump- 
tion that  he  would  have  retained  it  till 
the  day  of  trial,  and  hence  its  price  at  that 
time  was  the  proper  indemnity. 

"This  rule  necessarily  excludes  any  hy- 
pothetical damage  based  upon  the  supposed 
loss  of  an  opportunity  to  sell  the  stock  at 
an  intermediate  time.  A  claim  for  a  similar 
loss  was  made  in  one  of  the  cases  cited 
(M' Arthur  v.  Seaforth),  where,  had  the 
stock  been  replaced  at  the  proper  time,  the 
plaintiff  might  have  availed  himself  of  an 
option  given  by  the  government,  of  ex- 
changing it  for  other  stock  which,  at  the 
time  of  trial,  was  of  greater  value  than 
the  stock  loaned.  But  this  claim  was  re- 
jected, it  not  having  been  shown  to  be 
probable  that  the  plaintiff  would  have  made 


ANNO.— STOCKBROKER— BREACH  OF  CONTRACT— DAMAGES. 


761 


seems  to  be  a  material  difference  between 
the  practice  of  English  brokers  and  that 
of  American  brokers  that  makes  the 
question  a  different  one  there.  This 
difference  has  been  stated  as  follows  in  a 
Canadian  case:  'The  nezt  question  is 
as  to  the  measure  of  damages.  The  case 
before  me  is  one  upon  which  much  au- 
thority is  to  be  found  precisely  in  point 


in  the  American  courts^  and  nothing  pre- 
cisely in  point,  so  far  as  I  have  been 
able  to  discover,  in  England.  The  reason 
is  to  a  certain  extent,  perhaps,  that  the 
English  practice  of  periodical  settling 
days  for  stock  exchange  transactions  has 
no  counterpart  upon  this  side  of  the 
Atlantic;  these  stocks  are  carried,  as  a 
rule,  by  brokers  from  one  settling  day  to 


the  exchange.  Greening  y.  Wilkinson 
(1825)  1  Car.  &  P.  (Eng.)  625,  28  Revised 
Rep.  790;  also  cited  in  Romaine  v.  Van 
Alien,  is  a  brief  nisi  prius  decision  of 
Abbott,  Ch.  J.,  in  an  action  for  the  con- 
veraion  of  cotton  warrants,  in  which  he 
says  that  the  amount  of  damages  is  for 
the  jury,  who  may  give  the  value  at  the 
time  of  the  conversion  or  at  any  subsequent 
time,  in  their  discretion,  because  the  plain- 
tiff might  have  had  a  good  opportunity  of 
selling  the  goods  if  they  had  not  been 
detained.  This  is  the  nearest  approach  to 
an  authority  in  favor  of  Romaine  v.  Van 
Allen  to  be  found  in  any  of  the  English 
authorities  cited,  and  although  but  a  nisi 
prius  decision,  is  entitled  to  great  respect 
on  account  of  the  eminence  of  the  judge 
who  pronounced  it.  Still  it  falls  short  of 
sanctioning  the  doctrine  that,  as  a  fixed 
rule,  the  plaintiff  is  absolutely  entitled  to 
recover  the  highest  price  prevailing  at  any 
time  before  the  end  of  the  trial,  without 
any  evidence  showing  that  it  was  even 
probable  that  he  would  have  realized  such 
price.  Far  from  laying  down  any  such  rule, 
Abbott,  Ch.  J.,  says  that  the  amoimt  of 
damages  is  for  the  jury,  who  may,  in  their 
discretion,  allow  the  value  at  a  subsequent 
time  to  indemnify  against  the  loss  of  an 
opportunity  of  selling.  It  is  to  be  sup- 
posed that,  in  the  exercise  of  this  discretion, 
the  jury  are  to  be  governed  by  the  evi- 
dence, and  that  they  must  be  satisfied  that 
the  plaintiff  would  have  made  the  sale  had 
the  goods  not  been  detained." 

In  Lawrence  v.  Maxwell  (1872)  6  Lans. 
(N.  Y.)  469,  affirmed  in  (1873)  63  N.  Y. 
19,  this  rule  forms  the  basis  for  the  measure 
of  damages,  but  the  point  was  not  raised 
on  the  appeal.  As  the  case  on  appeal  was 
decided  at  the  same  time  as  Baker  v.  Drake 
(1873)  63  N.  Y.  211,  13  Am.  Rep.  507,  it 
is  reasonable  to  suppose  that  the  decision 
would  have  been  reversed  had  the  point 
been  raised  and  properly  presented. 

It  will  be  observed  that  m  Baker  v.  Drake 
(N.  Y.)  supra,  the  holding  appeared  to  be 
limited  to  cases  in  which  the  stock  is  being 
held  by  the  broker  and  the  principal  has 
paid  only  the  margin,  but  in  Wright  v. 
Bank  of  the  Metropolis  (1888)  110  N.  Y. 
237,  1  LJLA.  289,  6  Am.  St.  Rep.  356,  18 
N.  E.  79,  the  court  held  that  the  Baker 
Case  is  authoritative  in  a  case  in  which 
the  principal  has  paid  full  value  for  the 
stock,  but  in  the  latter  case  it  was  very 
careful  to  limit  the  effect  of  the  holding 
to  the  case  before  it,  in  which  the  wrongful 
sale  had  been  made  in  good  faith,  thus  in- 
timating that  the  rule  might  not  be  ap- 
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plicable  if  the  sale  had  not  been  made  in 
good  faith. 

In  Mclntyre  v.  Whitney  (1910)  139  App. 
Div.  567,  124  N.  Y.  Supp.  234,  affirmed  in 
(1911)  201  N.  Y.  526,  94  N.  E.  1096,  Miller, 
J.,  speaking  for  the  court,  said:  "The  early 
cases  made  a  distinction  in  case  the  prop- 
erty converted  was  of  fluctuating  value,  so 
as  to  give  the  party  injured  the  benefit  of 
a  rising  market.  The  distinction  was  not 
confined  to  speculative  stock  transactions, 
and  I  perceive  no  reason  for  treating  such 
transactions  as  sul  generis.  It  was  finally 
decided  in  Markham  v.  Jaudon  (1869)  41 
If.  Y.  235,  in  the  case  of  a  speculative  stock 
transaction,  that  the  customer  was  entitled 
to  the  highest  market  price  of  the  property 
between  the  time  of  the  conversion  and  the 
trial.  That  rule  was  limited  in  Baker  v. 
Drake  (If.  Y.)  supra,  in  which  it  was  held 
that,  upon  discovering  the  conversion,  the 
customer  could  not  lie  by  and  mulct  the 
defendant  for  a  conjectural  loss,  based  upon 
the  highest  value  which  the  stock  might 
attain  over  an  indefinite  period  thereafter, 
but  that,  if  he  wished  to  continue  the  ven- 
ture and  to  charge  his  broker  for  the  loss 
of  speculative  profits,  it  was  his  duty  with- 
in a  reasonable  time  to  replace  the  stpck, 
thus  averting  further  damage.  Judge  Ra- 
pallo  discussed  the  earlier  cases,  and  it  is 
therefore  unnecessary  to  extend  this  opinion 
by  reference  to  them.  From  hie  discussion, 
it  is  apparent  that  he  was  considering  solely 
the  right  of  the  injured  party  to  recover 
speculative  profits  in  addition  to  what  was 
realized  by  the  broker  from  the  unlawful 
sale.  Apparently,  he  thought  that  th^e 
was  a  distinction  between  a  purchase  of 
stock  on  margin  for  speculation  and  a  pur- 
chase outright  for  investment.  That  dis- 
tinction was  repudiated  by  Judge  Peckham, 
writing  for  a  majority  of  the  court  in 
Wright  V.  Bank  of  the  MetropoUs  (N.  Y.) 
supra."  And  see  later  holdings  of  the  New 
York  coiuts  under  note  7,  infra. 

In  Learock  v.  Paxson  (1904)  208  Pa.  602, 
57  Atl.  1097,  the  court  said:  "It  is  suffi- 
cient to  say  that,  in  making  the  sale  with- 
out notice  to  or  any  authority  from  the 
appellee,  they  were  guilty  of  a  violation 
of  the  trust  imposed  upon  them  as  pledgee 
and  their  action  was  wrongful.  For  such 
wrongful  conversion,  the  measure  of  dam- 
ages, which  the  appellee  was  entitled  to 
recover,  was  the  highest  price  of  the  stock 
between  the  date  of  the  conversion  and 
that  of  the  trial.  The  sale  made  by  them 
with  the  notice  and  statement  sent  by  them 
was  a  wrongful  conversion  and  a  distinctive 
refusal  to  deliver  the  stock  from  that  day 
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another,  instead  of,  as  here,  for  in- 
definite periods.  The  contract  of  the 
plaintiffs  with  the  defendant  in  the  pres- 
ent case  was  one  which  did  not  oblige 
them  to  carry  the  stock  to  a  particular 
date,  nor  did  it  oblige  the  defendant  to 
pay  for  it  at  a  particular  date;  but  it 
did  not  permit  the  plaintiffs  to  sell  with- 


out giving  notice  to  the  defendant.'^ 
If  the  Canadian  court  is  correct  in  its 
statement,  it  would  seem  clear  that  this 
rule  is  the  result  of  a  mistaken  attempt 
on  the  part  of  the  American  courts  to 
apply  the  underlying  principles  of  the 
English  decisions  to  a  condition  or  state 
of  facts  here  to   which   they   were   not 


up  to  the  trial,  and  for  such  converfiion, 
therefore,  the  measure  of  damages  was  the 
highest  price  of  the  stock  in  the  market 
up  to  the  date  of  such  trial.  While  it  is 
true  that,  in  the  case  of  conversion  of 
ordinary  chattels,  the  measure  of  damages 
is  the  value  at  the  time  of  the  conversion, 
yet,  in  view  of  the  shifting  character  of  the 
prices  of  stock  in  our  stock  exchanges,  such 
rule  would  be  manifestly  inadequate.  It 
has  therefore  been  held  that  stocks  are  an 
exception  to  the  rule  in  question,  and  the 
highest  price  in  the  market  is  consequently 
made  the  measure  of  damages.  The  founda- 
tion of  this  rule  rests  upon  the  changing 
character  of  the  value  of  such  property  as 
evidenced  by  the  varying  quotations  in  the 
different  stock  markets,  and  sometimes  the 
advances  in  valuation  are  made  with  aston- 
ishing rapidity.  Political  action  or  ma- 
terial or  financial  combinations  often  are 
the  occasion  of  such  exceptional  advances. 
The  very  nature  of  such  property,  with  its 
constantly  changing  valuations,  indicates 
the  necessity  of  a  measure  of  damages 
shifting  in  character,  and  hence  it  has  been 
made  to  differ  from  that  in  the  case  of  ordi- 
nary chattels,  where  it  is  based  upon  their 
valuation  at  the  time  of  the  conversion, 
because  such  value  is  not  so  changeable. 
Such  difference  is  clearly  marked  in  the 
leading  case  of  Bank  of  Montgomery  v. 
Reese  (1866)  26  Pa.  143  where  Chief  Jus- 
tice Lewis  says:  *Tf  a  bank  or  any  other 
trustee  might  deprive  the  cestui  que  trust 
of  his  stock,  without  answering  for  the 
rise  in  the  value,  the  beneficial  owner  would 
be  deprived  of  the  very  advantage  which  he 
had  in  view  when  he  made  the  investment. 
It  is  plain,  therefore,  that  the  ordinary 
measure  of  damages  for  the  conversion  or 
refusal  to  deliver  chattels  of  determinate 
value  and  unlimited  production  will  not 
reach  the  justice  of  the  case  when  applied 
to  bank  stock.'" 

In  Sproul  V.  Sloan  (1913)  241  Pa.  284,  88 
Atl.  501,  Ann.  Cas;  1915B,  941,  the  court, 
by  way  of  argument,  stated  that  where 
a  broker  makes  an  unauthorized  sale  of 
his  customer's  stock,  the  measure  of  dam- 
ages is  the  highest  market  value  of  the 
stock  between  the  time  of  sale  and  the 
trial,  less  whatever  amount  the  customer 
may  owe  on  the  stock,  and  cited  Learock 
V.  Paxson  (Pa.)  supra. 

But  it  has  been  held  in  Pennsylvania 
that  if  the  action  is  in  assumpsit,  the  tort 
is  waived  and  the  amount  of  recovery  is 
the  amount  received  for  the  stock,  with 
interest  to  the  time  of  trial.  Wagner  v. 
Peterson  (1877)  83  Pa.  238.  The  New  York 
courts  refuse  to  make  this  distinction.  See 
L.R.A.1917C. 


quotations,  supra,  and  cases  dted  under 
note  7,  infra. 

Ellis  V.  Pond  [1898]  1  Q.  B.  (Eag.)  426, 
67  L.  J.  Q.  B.  N.  S.  345,  78  Ia  T.  N.  S.  126,  14 
Times  L.  R.  162,  is  frequently  cited  in  sup- 
port of  this  rule.  But  the  holding  was  not 
direct.  See  comment  in  text  on  the  posi- 
tion taken  by  the  English  court  and  the 
practice  of  the  English  brokers.  See  also 
quotation  from  Galigher  v.  Jones,  under 
note  7,  infra,  in  which  the  Supreme  Court 
of  the  United  States  says  that  the  English 
courts  follow  this  rule. 

•  Ames  V.  Sutherland  (1906)  9  Oat.  L. 
Rep.  631,  affirmed  in  (1906)  11  Ont.  L.  Rep. 
417,  7  Ont.  Week.  Rep.  116.  The  court  fur- 
ther said:  "They  sold  without  giving 
notice,  and  informed  the  defendant  that 
they  had  done  so,  and  the  defendant  made 
no  protest  or  demand  upon  them  for  the 
stock  or  request  that  they  should  replace 
it.  His  first  objection  seems  to  have  been 
taken  when  he  set  up  in  his  statement  of 
claim  that  the  plaintiffs  had  acted  wrong- 
fully in  selling  his  stock  without  notice. 
The  rule  known  as  the  New  York  rule, 
which  was  adopted  as  the  correct  one  by  the 
United  States  Supreme  Court  in  Gtaligher 
V.  Jones  ( 1888 )  129  V.  S.  193,  200,  32  L.  ed. 
658,  660,  9  Sup.  Ct.  Rep.  335,  is  that 
the  proper  measure  of  damages  is  *the 
highest  intermediate  value  of  the  stock 
betwen  the  time  of  its  conversion  and  a 
resji^onable  time  after  the  owner  has 
received  notice  of  it  to  enable  him  to 
replace  the  stock.'  See  Baker  v.  Drake 
(1873)  53  N.  Y.  211,  13  Am.  Rep.  507; 
Wright  V.  Bank  of  tlie  Metropolis  (1888) 
110  N.  Y.  237,  1  L.R.A,  289,  6  Am.  St.  Rep. 
356,  18  N.  £.  79,  where  the  reasoning  upon 
which  this  rule  is  adopted  appears.  No 
such  rule  has  been  adopted  in  England,  and 
I  think  its  adoption  woud  be  inconsistent 
with  the  reasoning  upon  which  the  court 
proceeded  in  Williams  v.  Peel  River  Land 
A.  Mineral  Co.  (1886)  55  L.  T.  N.  S.  (Eng.) 
689,  and  which  was  adopted  in  Little  v. 
London  Joint  Stock  Bank  [1891]  1  Ch. 
(Eng.)  283,  by  the  court  of  appeal.  Hie 
court  then  refused  to  adopt  a  rule  in  fixing 
damages  for  a  wrongful  refusal  to  deliver 
bonds  of  fluctuating  value  which  assumed 
that  the  owner,  had  he  obtained  the  bonds, 
would  have  sold  them  at  the  highest  price 
between  two  dates.  To  the  same  effect  is 
Mansell  v.  British  Linn  Co.  Bank  [1892]  8 
Ch.  (Eng.)  163,  61  L.  J.  Ch.  N.  S,  696,  67 
L.  T.  N.  S.  171,  in  which  the  position  of 
the  person  claiming  damages  upon  that 
basis  is  illustrated  by  the  fable  of  the  man 
who  had  to  go  through  a  pathway  in  a 
field  of  corn,  not  being  able  to  turn  back. 
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applicable,  or  at  least  not  well  adapted, 
for  practically  all  of  these  early  Ameri- 
can decisions  purport  to  be  based  upon 
the  English  decisions.*^ 

The  prevailing  rule,  sometimes  called 
the  New  York  rule,  because  first  adopted 
and  developed  by  the  courts  of  that 
state,  in  which  most  of  the  cases  of  this 


kind  arise,  is  that  the  measure  of  dam- 
ages when  a  broker  wrongfully  sells  his 
customer's  stock  is  the  highest  market 
price  of  the  stock  between  the  time  the 
customer  has  notice  of  the  sale  and  a 
reasonable  time  thereafter  within  which 
he  could  go  into  the  market  and  purchase 
the  stocks    This  rule  is  developed  out  of 


and  his  duty  being  to  cut  down  the  highest 
blade  of  corn  he  passed  on  his  journey. 
He  passed  several  high  blades,  but  did  not 
cut  them,  hoping  to  reach  a  higher  blade 
later  on,  and  he  came  to  the  end  of  his 
path  and  he  cut  no  blade  at  all.  The  as- 
sumption which  the  court  was  asked  to 
make,  without  any  evidence  to  support  it, 
that  the  owner,  had  he  obtained  his  stock, 
would  have  sold  it  at  the  higfiest  price  be- 
tween two  distant  dates,  was  treated  as  too 
uncertain.  In  M'Arthur  v.  Seaforth  (1810) 
2  Taunt.  257,  127  Eng.  Reprint,  1076,  the 
defendant  had  borrowed  stock  from  the 
plaintiff,  giving  a  bond  to  replace  it  on  a 
particular  day;  he  failed  to  replace  it  at 
the  day  fixed  and  it  was  hela  that  the 
measure  of  damages  was  not  the  profit 
which  the  plaintiff  might  have  made  had 
it  been  sooner  replaced  (it  not  being  shown 
that  he  would  have  made  it),  but  that  the 
measure  of  damages  is  the  price  at  which 
it  ought  to  have  been  replaced  according 
to  the  bond,  or  the  price  at  the  day  of 
trial,  at  the  option  of  the  plaintiff.  In 
Owen  V.  Routh  (1854)  139  Eng.  Reprint, 
134,  23  L.  J.  C.  P.  N.  S.  105,  18  Jur.  366, 
14  C.  B.  327,  2  Week.  Rep.  222,  which  was 
an  action  of  the  same  character,  it  was 
conceded  by  the  defendant's  counsel  that, 
upon  the  authorities,  he  could  not  dispute 
that  the  damages  must  be  estimated  at  the 
price  at  the  time  it  ought  to  have  been 
replaced,  or  at  the  price  at  the  time  of 
trial,  at  the  plaintiff's  option;  and  as  the 
stock  had  been  constantly  rising  since  the 
day  at  which  it  ought  to  have  been  re- 
placed, the  price  at  the  time  of  trial  was 
adopted  by  the  court.  Forrest  v.  Elwes 
(1799)  4  Ves.  Jr.  492,  31  Eng.  Reprint,  262, 
cannot  be  treated  as  affording  a  precedent 
or  laying  down  a  principle  upon  which  the 
present  case  can  be  determined.  Forrest 
in  1766  applied  to  Elwes  to  lend  him  £8,000 
annuities,  then  worth  £7,170,  giving  a  bond 
to  replace  them  in  six  months,  and  in  the 
meantime  to  pay  interest  at  5  per  cent  on 
the  £7,170,  which  was  recited  as  being  the 
produce  of  the  annuities.  The  annuities 
were  never  replaced  and  Forrest's  estate  was 
being  administered  in  the  master's  office  in 
the  year  1795,  when  Elwes's  claim  was 
made  there.  The  court  ordered  that  the 
matter  should  be  treated  as  a  loan  £7,170  by 
Elwes  to  Forrest,  the  securities  in  question 
having  fallen  in  value  in  the  twenty-nine 
years  which  had  elapsed  since  the  original 
transaction.  This  case  neither  took  the 
date  when  the  stock  should  have  been  re- 
placed nor  the  date  of  the  trial,  but  the 
date  of  the  original  loan,  and  must,  I  think, 
be  treated  as  based  on  the  exceptional  cir- 
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cumstances  which  enabled  the  court  to  treat 
it  as  a  simple  advance,  or  so  much  money 
which  was  to  have  been  had,  but  had  not 
been  repaid  m  a  stipulated  manner." 

0«As8uminj^  that  the  English  courts  hold 
to  the  rule  of  highest  intermediate  price  be- 
tween time  of  sale  and  date  fixed  for  de- 
livery,— and  it  is  not  easy  to  see  how  they 
could  go  beyond  this  when  there  is  a  date 
of  delivery  fixed, — their  rule  would  not  be 
well  adapted  to  cases  in  which  no  date  of 
delivery  is  fixed,  as  is  usually  the  case  in 
America.  To  make  the  time  of  trial  the 
limit  of  the  period  of-  speculation  is  to 
extend  the  period  at  the  will  of  the  cus- 
tomer to  the  end  of  the  statutory  limita- 
tion period,  and  even  beyond  that  if  the 
trial  does  not  take  place  for  some  time  after 
the  action  is  brought.  See  notes  4  and  6, 
supra,  on  position  taken  by  the  English 
courts. 

TGaligher  v.  Jones  (1889)  129  XT.  S.  193, 
32  L.  ed.  668,  9  Sup.  Ct.  Rep.  335;  Wiggin 
V.  Federal  Stock  &  Grain  Co.  (1905)  77 
Conn.  607,  59  Atl.  607;  Ling  v.  Malcom 
(1905)  77  Conn.  617,  69  Atl.  698;  Brewster 
V.  Van  Liew  (1886)  119  111.  554,  59  Am. 
Rep.  823,  8  N.  E.  842;  Hughes  v.  Barrell 
(1912)  167  IlL  App.  100;  Shaefer  v.  Dickin- 
son (1908)  141  lU.  App.  234;  Ricketts  v. 
Crittenden,  2  Ky.  Opin.  499,  and  Dancy  v. 
Haywood,  4  La.  Ann.  (Orleans)  111,  as  cit- 
ed in  9  C.  J.  660) ;  Baker  v.  Drake  (1873) 
53  N.  y.  211,  13  Am.  Rep.  507  (see  quoU- 
tion  from  this  decision  under  note  5,  supra), 
second  appeal  (1876)  66  N.  Y.  518,  23  Am. 
Rep.  80;  Gruman  v.  Smith  (1880)  81  N.  T. 
25,  reversing  (1878)  12  Jones  &  S.  389; 
Colt  V.  Owens  (1882)  90  N.  Y.  368;  Wright 
V.  Bank  of  the  MetropoUs  (1888)  110  N.  Y. 
237,  1  L.R.A.  289,  6  Am.  St.  Rep.  356,  18 
N.  E.  79;  Minor  v.  Beveridge  (1894)  141 
N.  Y.  399,  38  Am.  St.  Rep.  804,  36  N.  E, 
404;  Mullen  v.  J.  J.  Quinlan  &  Co.  (1909) 
195  N.  Y.  109,  24  L.RJl.(N.S.)  511,  87  N. 
E.  1078;  Wolff  v.  Lockwood  (1902)  70  App. 
Div.  669,  75  N.  Y.  Supp.  606;  Burhom  v. 
Lockwood  (1902)  71  App.  Div.  301,  75  N. 
Y.  Supp.  828,  affirmed  in  (1903)  177  N.  Y. 
539,  69  N.  E.  1121;  Bumham  v.  Lawson 
(1907)  118  App.  Div.  389,  103  N.  Y.  Supp. 
482;  Hurt  v.  Miller  (1907)  120  App.  Div. 
833,  105  N.  Y.  Supp.  775,  affirmed  in  (1908) 
190  N.  Y.  653,  83  N.  E.  1126;  Keller  v. 
Halsey  (1909)  130  App.  Div.  598,  116  If.  Y. 
Supp.  564;  Barber  v.  Ellingwood  (1909) 
135  App.  Div.  549,  120  N.  Y.  Supp.  947,  sec- 
ond appeal  in  (1910)  137  App.  Div.  704,  122 
N.  Y.  Supp.  369;  Rosenbaum  v.  Stiebel 
(1910)  137  App.  Div.  912,  122  N.  Y.  Supp. 
131;  Peschke  v.  Wright  (1916)  93  Misc.  164, 
166  N.  Y.  Supp.  773;  Harding  v.  Gaillard 
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the  two  well  established  rules  governing 
the  assessment  of  damages  generally; 
namely^  that  the  injured  party  should 
recover  the  full  amount  of  his  loss 
directly  consequent  upon  the  wrongful 
act,  and  that  it  is  the  duty  of  the  injured 
party  to  minimize  the  loss.  The  rule 
would  appear  to  be  the  most  equitable 


one  yet  formulated.  While  it  apparent- 
ly places  the  duty  of  repurchasing  the 
stock  upon  the  innocent  customer,  who 
may  not  be  in  a  situation  to  do  so,  it  in 
reality  fixes  the  damages  of  a  customer 
who  does  not  repurchase  upon  the  basis 
of  the  highest  market  price  reached 
within  a  reasonable  time,  upon  the  as- 


(1916)  171  App.  Div.  486,  157  N.  Y.  Supp. 
248;  Miller  &  Co.  v,  Lyons  (1912)  113  Va. 
276,  74  S.  E.  194. 

The  reason  for  the  rule  is  stated  by 
Laughlin,  J.  in  Burhorn  v.  Lockwood  (1902) 
71  App.  Div.  301,  75  N.  Y.  Supp.  828,  af- 
firmed in  (1903)  177  N.  Y.  539,  69  N.  E. 
1121,  as  follows:  "This  is  an  exception 
to  the  ordinary  rule  that,  for  the  wrongful 
conversion  of  personal  property,  the  damage 
recoverable  by  the  owner  is  its  value  at 
the  time  of  the  conversion.  The  reason  for 
the  exception  lies  in  the  fact  that  stock  is 
of  a  fluctuating  value.  The  stock  market 
at  times  becomes  panicky,  and  the  customer 
would  be  at  the  mercy  of  the  broker,  were 
the  latter  at  liberty,  without  notice  or  call- 
ing upon  the  customer  for  additional  mar- 
gin, to  sell  the  stock  at  a  time  when  the 
market  is  depressed.  Such  stocks  are  usual- 
ly held,  and  in  the  hands  of  brokers,  for 
speculation,  and  the  measure  of  damages 
is  what  it  would  cost  the  customer  to  re- 
place the  stock  within  a  reasonable  time. 
The  customer  is  given  a  reasonable  time  to 
replace  the  stock,  or,  rather,  to  determine 
whether  he  wishes  to  or  is  able  to  replace 
it,  for  replacing  it  is  not  a  condition  pre- 
cedent to  his  right  to  recover  damages. 
Smith  V.  Savin  (1894)  141  N.  Y.  315,  36 
N.  E.  338."  See  New  York  cases  cited  un- 
der note  5,  supra,  and  quotations  there- 
from, for  further  discussion  of  the  reason 
for  the  rule. 

In  Rosenbaum  v.  Stiebel  (1910)  137  App. 
Div.  912,  122  N.  Y.  Supp.  131,  where  plain- 
tiff, the  next  day  after  receiving  notice 
of  the  unauthorized  sale,  and  while  he  was 
away  from  home,  wrote  to  the  brokers  that 
unless  his  stocks  were  immediately  re- 
stored he  would  bring  criminal  proceedings, 
it  is  said:  ''The  defendants  urge  that  the 
17th  of  July,  when  the  plaintiff  wrote  to 
Schlesinger,  is  the  date  that  marks  the 
limit  of  reasonable  time  in  the  present  case, 
for  the  reason  that  the  letter  then  sent 
clearly  indicates  that  Rosenbaum  had  al- 
ready determined  that  he  wished  to  replace 
the  stock.  This  suggestion  is  not  per- 
suasive, in  view  of  tne  plaintiff's  absence 
from  the  city  of  New  York  and  the  fact 
that  it  was  only  on  or  about  the  previous 
day  that  he  had  received  notice  of  the  sale 
of  his  stocks.  His  letter  was  evidently 
written  in  haste,  under  more  or  less  excite- 
ment, and  without  opportimity  for  full  con- 
sideration of  the  various  questions  involved. 
The  plaintiff,  on  the  other  hand,  contends 
that,  because  of  the  protracted  conference 
and  pleas  for  delay  on  the  part  of  the  de- 
fendants, his  reasonable  time  for  determin- 
ing whether  he  wished  to  replace  the  stock 
L.R.A.1917C. 


was  extended  by  the  defendants*  own  acts 
to  some  period  subsequent  to  August  14th, 
the  date  of  the  last  interview  between  two 
of  the  defendants  and  plaintiff's  partner. 
In  my  judgment,  under  all  the  circum- 
stances, the  reasonable  time  within  which 
the  plaintiff  is  entitled  to  the  highest  price 
at  which  the  stock  sold  on  the  Exchange 
expired  on  the  31st  day  of  July,  when  he 
spent  the  entire  day  in  the  city  on  his 
return  from  Washington.  His  letter  of 
that  date  indicates  that  he  had  given  suffi- 
cient attention  to  market  conditions  to 
decide  as  to  what  he  wished  to  do  with 
some  of  his  securities,  and  no  reason  is 
apparent  why  he  could  not  have  reached  a 
decision  as  to  all  of  them.  He  naturally 
expected  a  reply  of  some  sort  to  his  letter 
to  Schlesinger  of  Julv  16th  or  17th.  No 
reply  being  received,  he  was  entitled  to  a 
reasonable  period  within  which  to  deter- 
mine upon  his  course  of  action.  That  peri- 
od, as  it  seems  to  me,  must  be  held  to  have 
expired  when  he  found  himself  in  New 
York  on  the  31st  of  July,  with  opportunity 
to  obtain,  either  by  personal  interview  or 
telephone,  whatever  explanation  the  defend- 
ants had  to  make  of  their  conduct,  to  fa- 
miliarize himself  with  market  conditions, 
and  to  consider  his  legal  rights.  To  extend 
the  period  beyond  this  date  would  be  to 
permit  the  plaintiff  to  speculate  on  a  rise 
of  the  market  at  the  expense  of  defendants, 
which  the  courts  do  not  sanction.  I  accord- 
ingly conclude  that  the  plaintiff  is  entitled 
to  recover  from  the  defendants  the  difference 
between  the  aggregate  price  at  which  his 
stocks  were  sold  and  the  aggregate  of  the 
highest  market  prices  of  the  same  stocks 
during  the  period  from  July  12,  1906,  to 
and  including  July  31,  1906.  A  draft  re- 
port to  this  effect  and  appropriate  findings 
may  be  submitted." 

In  Galigher  v.  Jones  (1889)  129  U.  S. 
193,  32  L.  ed.  658,  19  Sup.  Ct.  Rep.  335, 
the  court  said:  "It  has  been  assumed,  in 
the  consideration  of  the  case,  that  the 
measure  of  damages  in  stock  transactions 
of  this  kind  is  the  highest  intermediate 
value  reached  by  the  stock  between  the 
time  of  the  wrongful  act  complained  of  and 
a  reasonable  time  thereafter,  to  be  allowed 
to  the  party  injured  to  place  himself  in 
the  position  he  would  have  been  in  bad 
not  his  rights  been  violated.  This  rule  is 
most  frequently  exemplified  in  the  wrong- 
ful conversion  by  one  person  of  stocks  be- 
longing to  another.  To  allow  merely  their 
value  at  the  time  of  conversion  would,  in 
most  cases,  afford  a  very  inadequate  rem- 
edy; and,  in  the  case  of  a  broker,  holding 
the  stocks  of  his  principal,  it  would  afford 
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sumption  that,  if  he  had  purchased,  it 
would  have  been  at  that  price.  If  he 
does  purchase  at  the  market  price  with- 
in a  reasonable  time,  no  doubt  the  actual 
purchase  price  would  be  taken,  whether 
it  is  the  highest  point  reached  or  not. 
Of  course,  the  rule  is  not  applicable  in 
every  situation. 


When  the  stock  decreases  in  price  or 
does  not  increase  within  a  reasonable 
time  after  the  sale,  the  application  of 
this  rule  results  in  only  nominal  damages 
to  the  principal,  as  he  would  have  full 
opportunity  to  prevent  loss  by  buying 
in  the  market  the  same  amount  of  stock 
*  that  had  been  wrongfully  sold.*    And  the 


no  remedy  at  all.  The  efTect  would  be  to 
give  to  the  broker  the  control  of  the  stock, 
aubject  only  to  nominal  damages.  The 
real  injury  sustained  by  the  principal  con- 
sists not  merely  in  the  assumption  of  con- 
trol over  the  stock,  but  in  the  sale  of  it  at 
an  unfavorable  time,  and  for  an  unfavor- 
able price.  Other  goods  wrongfully  con- 
verted are  generally  supposed  to  have  a 
fixed  market  value  at  which  they  can  be 
replaced  at  any  time;  and  hence,  with  re- 
gard to  them,  the  ordinary  measure  of 
damages  is  their  value  at  the  time  of  con- 
version, or,  in  case  of  sale  and  purchase, 
at  the  time  fixed  for  their  delivery.  But 
the  application  of  this  rule  to  stocks  would, 
as  before  said,  be  very  inadequate  and  un- 
just. The  rule  of  highest  intermediate  valne 
as  applied  to  stock  transactions  has  been 
adopted  in  England  and  in  several  of  the 
states  in  this  country;  whilst  in  some  others 
it  has  not  obtained.  The  form  and  extent 
of  the  rule  have  been  the  subject  of  much 
discussion  and  conflict  of  opinion.  The 
cases  will  be  found  collected  in  Sedgwick 
on  Damages  (479)  voL  2,  7th  ed.  p.  370, 
note  (b);  Mayne,  Damages,  83;  1  Smith, 
Iiead.  Gas.  7th  Am.  ed.  867.  The  English 
cases  usually  referred  to  are  Cud  v.  Rutter 
(1719)  1  P.  Wms.  &72,  4th  ed.  note  (3), 
24  Eng.  Reprint,  621,  5  Vin.  Abr.  538,  6 
Eng.  Rul.  Cas.  640;  Owen  v.  Routh  (1854) 
14  C.  B.  327,  130  Eng.  Reprint,  134,  23  L. 
J.  P.  C,  N.  S.  105,  18  Jur.  356;  Loder  v, 
Kekule  (1867)  3  C.  B.  N.  S.  128,  140  Eng. 
Reprint,  687,  27  L.  J.  P.  C.  N.  S.  27,  4  Jur. 
N.  S.  93,  6  Week.  Rep.  884;  France  v.  Gau- 
det  (1871)  L.  R.  6  Q.  B.  (Eng.)  199,  40 
li.  J.  Q.  B.  N.  S.  121,  19  Week,  Rep.  622.  It 
is  laid  down  in  these  cases  that  where  there 
has  been  a  loan  of  stock  and  a  breach  of 
the  agreement  to  replace  it,  the  measure 
of  damages  will  be  the  value  of  the  stock, 
at  its  highest  price  <»i  or  before  the  day 
of  trial.  The  same  rule  was  approved  by 
the  supreme  court  of  Pennsylvania  in  Banlc 
of  Montgomery  v.  Reese  (1856)  96  Pa.  143, 
and  Musgrave  v.  Beckendorff  (1866)  53  Pa. 
310.  But  it  has  been  restricted  in  that 
state  to  cases  in  which  a  trust  relation  ex- 
ists between  the  parties, — a  relation  which 
would  probably  be  deemed  to  exist  between 
a  stockbroker  and  his  client.  See  Wilson  v. 
Whitakei*  (1865)  49  Pa.  114;  Huntingdon 
&  B.  T.  R.  &  CJoal  Co.  v.  English  (1878) 
86  Pa.  247, 10  Mor.  Min.  Rep.  233.  Perhaps 
more  transactions  of  this  kind  arise  in  the 
state  of  New  York  than  in  all  other  parts 
of  the  country.  The  rule  of  highest  inter- 
mediate value  up  to  the  time  of  trial  form- 
erly prevailed  in  that  state,  and  may  be 
found  laid  down  in  Romaine  v.  Van  Allen 
L.R.A.1917C. 


(1863)  26  N.  Y.  309,  and  Markham  v.  Jau- 
don  (1869)  41  If.  Y.  235,  and  other  cases,— 
although  the  rigid  application  of  the  rule 
was  deprecated  by  the  New  York  superior 
court  in  an  able  opinion  by  Judge  Duer,  in 
Suydam  v.  Jenkins  (1850)  3  Sandf.  (N.  Y.) 
614.  The  hardship  'which  arose  from  esti- 
mating the  damages  by  the  highest  price 
up  to  the  time  of  trial,  which  might  be 
years  after  the  transaction  occurred,  was 
often  so  great  that  the  court  of  appeals  of 
New  York  was  constrained  to  introduce 
a  material  modification  in  the  form  of  the 
rule,  and  to  hold  the  true  and  just  measure 
of  damages  in  these  cases  to  be  the  highest 
intermediate  value  of  the  stock  between 
the  time  of  its  conversion  and  a  reasonable 
time  after  the  owner  has  received  notice  of 
it  to  enable  him  to  replace  the  stock.  This 
modification  of  the  rule  was  very  ably  en- 
forced in  an  opinion  of  the  court  of  appeals 
delivered  by  «fudge  Rapallo,  in  the  case  of 
Baker  v.  Di-ake  (1873)  63  N.  Y.  211,  13  Am. 
Rep.  607,  which  was  aubeequently  followed 
in  the  same  case  in  (1876)  66  N.  Y.  618, 
23  Am.  Rep.  80,  and  in  Gruman  v.  Smith 
(1880)  81  If.  Y.  26;  Colt  v.  Owens  (1882) 
90  N.  Y.  368;  and  Wright  v.  Bank  of  the 
Metropolis  (1888)  110  N.  Y.  237,  1  L.R.A. 
289,  6  Am.  St.  Rep.  356,  18  N.  E.  79." 

Carnegie  v.  Federal  Bank  (1884)  6  Ont. 
Rep.  418,  is  sometimes  cited  to  this  point, 
but  its  support  thereof  is  somewhat  doubt- 
ful. The  defendant  claimed  that  the  sale 
was  made  because  of  plaintiff's  default  in 
keeping  up  margins,  and  it  was  held:  "If, 
however,  the  plaintiff  was  not  in  default, 
the  transfer  would  be  tortious,  and  the 
plaintiff  will  be  entitled  to  elect  whether 
he  will  claim  damages,  or  affirm  the  sale 
and  daim  the  proceeds  and  the  profits  made 
therefrom  by  the  bank.  One  element  of 
damage  will  be  the  highest  point  of  the 
stock  market  between  the  conversion  and 
the  next  default,  and  there  may  be  other 
items  of  loss  which  will  be  open  before  the 
master."  And  it  has  been  held  that  if  it 
appears  from  the  testimony  that  plaintiff 
would  have  held  his  stock  up  to  the  time 
of  trial  had  it  not  been  for  the  wrongful 
sale  thereof  by  the  broker,  and  that  the 
market  price  of  the  stock  at  the  time  of 
Uie  trial  is  less  than  the  amount  for  which 
it  had  been  sold,  the  actual  selling  price 
must  be  taken  as  the  basis  of  recovery. 
Ames  V.  Sutherland  (1906)  11  Ont.  L.  Rep. 
417,  7  Ont.  Week.  Rep.  116,  affirming  (1905) 
9  Ont.  L.  Rep.  631.  Another  fact,  i.  e.,  the 
customer  was  held  to  have  in  effect  ratified 
the  sale,  may  have  materially  influenced 
the  court  in  its  decision. 

•  Burridge   v.   Anthony    (1888)    1   H.  Y. 
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value  of  the  stock  at  the  time  of  sale, 
with  interest  thereon,  is  the  amount  re- 
coverable, where  the  principal  does  not 
repurchase,*  less  the  amount  he  owes  on 
the  stock.  And  if  the  broker  appropri- 
ates the  stock  to  his  own  use,  after 
which  it  declines  in  value,  the  principal 
may  recover  the  value  of  the  stock  at  the 
time  of  the  conversion,  less  what  he  may 
owe  to  the  broker.** 

And  on  the  other  hand,  where  there  is 
a  conversion  of  the  stock  without  the 
owner's  knowledge,  and  it  rises  in  price, 
he  may  tender  the  amount  owed  to  the 
broker  when  the  conversion  is  dis- 
covered, and  recover  the  market  price 
of  the  stock  as  of  the  day  of  tender." 

The  New  York  rule  is  not  applicable 
to  a  case  in  which  an  order  to  buy  stock 
is  given,  no  purpose  being  indicated  that 
the  broker  should  hold  and  carry  the 
stock  for  a  rise  in  value,  and  sell  it 
again  whenever  the  customer  should 
direct,*'  the  broker  neglects  to  buy  as 
ordered,  and  fails  to  deliver  the  stock, 
there  being  no  proof  of  consequential 
damages  and  no  proof  of  any  knowledge 


of  facts  that  would  make  it  necessary 
for  the  customer  to  go  into  the  market 
and  buy  the  stocks,  and  no  proof  that 
he  did  buy.  In  such  a  case  the  damage 
would  be  merely  nominal,"  or  the  pur- 
chaser may  recover  only  the  amount  of 
money  he  had  intrusted  to  the  broker.*' 

Where  the  broker  notifies  the  custom- 
er that  he  has  bought  the  stock  for  the 
latter's  account,  but  fails  or  refuses  to 
deliver  it  on  demand  and  tender  of  the 
balance,  the  customer  is  not  obliged  to 
sue  for  the  recovery  back  of  his  money, 
with  interest,  but  may  recover  the 
,  market  price  of  the  stock  at  the  date  of 
the  demand,  less  the  unpaid  balance  and 
commission.*^ 

Where  a  broker  is  ordered  to  sell  the 
principal's  stocks,  but  fails  to  sell  them, 
although  they  are  held  in  the  broker's 
name,  but  actually  sells  them  later  at  a 
less  figure,  the  measure  of  damages  is 
the  market  value  of  the  stocks  on  the 
date  when  the  order  to  sell  was  given, 
less  the  amount  actually  realized  by  the 
principal  out  of  the  sale.*'  Practically 
the  same  rule  applies  to  a  case  in  which 


City  Ct.  Rep.  244;  Colt  v.  Owens  (1882} 
80  N.  Y.  368,  affirming  (1881)  15  Jones  A  S. 
430;  Peschke  v.  Wright  (1916)  93  Misc.  154, 
166  N.  Y.  Supp.  773. 

9  Taussig  v.  Hart  (1874)  58  N.  Y.  425. 

lOMcIntyre  v.  Whitney  (1910)  139  App. 
Div.  557,  124  N.  Y.  Supp.  234,  affirmed  with- 
out opinion  in  (1911)  201  N.  Y.  526,  94 
N.  £.  1096,  the  court  said:  "Briefly  stated, 
the  facts  of  this  case  are  that  the  defend- 
ants, Whitney  &  Geraghty,  hereinafter  re- 
ferred to  as  the  defendants,  converted  to 
thir  own  use  the  plaintiffs  stock,  which 
they  were  carrying  for  him  on  margin,  and 
which  was  worth  at  the  time  of  the  con* 
version  $45,125;  that  thereafter  he  paid 
them  $25,000  in  reduction  of  his  loan,  with- 
out knowledge  of  the  conversion;  that,  be- 
tween the  discovery  by  him  of  the  conver- 
sion and  a  reasonable  time  thereafter  in 
which  to  replace  the  stock,  its  highest 
market  price  was  $26,625;  that  he  then 
still  owed  the  defendants  $15,000,  the 
balance  unpaid  on  his  loan;  that  when  the 
defendants  made  a  general  assignment  to 
the  defendant  Peck  the  plaintiff  tendered 
the  said  sum  of  $15,000,  still  unpaid,  to 
the  defendants  and  the  assignee,  and  de- 
manded his  shares  of  stock,  which  demand 
they  were  unable  to  comply  with.  The 
learned  referee  applied  the  rule  established 
in  Baker  v.  Drake  (1873)  53  N.  Y  211,  13 
Am.  Rep.  507,  and  gave  the  plaintiff  a 
judgment  for  $26,625,  less  $15,000.  By  that 
rule,  the  plaintiff  recovers  about  one  third 
of  what  he  has  paid  the  defendants  in  cash, 
most  of  it  after  the  conversion,  and  the  de- 
fendants pocket  as  profits  the  amount  which 
the  stock  declined  after  the  conversion,  or 
$18,500.  I  think  that  it  may  confidently 
L.R.A.1917C. 


{ be  asserted  that  the  court  of  appeals  have 
j  never  decided  or  suggested  that  one  guilty 
!  of  conversion  could  profit  by  the  decline  in 
i  the  market  value  of  the  thin^  converted 
between  the  time  of  the  conversion  and  tke 
discovery  of  it  by  the  party  injur«d.  The 
general  rule  of  damage,  of  course,  is  the 
value  of  the  thing  converted  at  the  time 
and  place  of  the  conversion,  together  with 
interest  thereon  from  the  time  of  the  con- 
version, and  that  rule  should  be  adopted 
in  the  absence  of  special  circumstances, 
whereby  it  will  not  afford  complete  indem- 
nity to  the  injured  party." 

llStiebel  v.  Lissberger  (1915)  166  App. 
Div.  164,  151  N.  Y.  Supp.  822. 

WGurley  v.  MacLennan  (1900)  17  App. 
D.  C.  170.  Whatever  implication  of  the 
purpose  there  was  in  the  fact  that  the  stock 
was  bought  on  margins,  and  from  the  use  of 
the  word  "margins"  in  plaintiff's  pleadings, 
seems  to  have  been  overcome  by  his  testi- 
mony tending  to  show  that  the  transaction 
was  a  purchase  outright.  It  apparently  was 
necessary  for  the  plaintiff,  in  order  to  avoid 
the  conclusion  that  the  transaction  was  a 
gambling  one,  to  avoid  showing  that  the 
broker  was  merely  to  hold  the  stock  for  a 
rise. 

WHoogewerff  v.  Flack  (1905)  101  Md. 
371,  61  Atl.  184. 

H  Croft  V.  Mitchell  (1913)  14  D.  L.  R. 
914,  5  Ont  Week.  N.  481,  25  Ont.  Week. 
Rep.  503,  affirming  (1913)  10  D.  L.  R.  695, 
4  Ont.  Week.  N.  1086. 

WCothran  v.  Ellis  (1883)  107  IlL  413; 
Allen  V.  McConihe  (1891)  124  N.  Y.  342,  26 
N.  E.  812,  affirming  (1890)  34  K  Y.  S.  R. 
994,  12  N.  Y.  Supp.  232, 
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the  broker  is  ordered  to  bay  stock  to 
cover  a  short  sale,  but  neglects  to  do 
so  until  the  price  has  gone  up,  the 
measure  of  damages  being  the  difference 
between  the  price  when  the  order  wajs 
given  and  the  price  actually  paid.^*  But 
the  'customer  cannot  take  the  market 
price  on  the  date  of  the  order  to  sell  as 
the  basis  for  the  calculation  on  only  the 
particular  transactions  that  show  a 
profit,  and  some  other  date  for  those 
transactions  that  show  no  profit.^'' 

Where  the  broker,  at  the  order  of  the 
owner,  sells  the  stock,  but  fails  to  make 
an  enforceable  contract  and  there  is  a 
financial  failure  of  the  purchaser,  which 
causes  them  to  repudiate  the  contract,  it 
has  been  held  that  the  broker  is  not 
liable  to  the  owner  for  the  loss  caused  by 
depreciation  in  the  market  value  of  the 
stock,  but  is  liable  for  the  portion  of  the 
loss  which  the  eastomer  might  have  col- 
lected by  way  of  dividends  or  otherwise 
from  the  estate  of  the  purchaser,**  had 
the  contract  been  an  enforceable  one. 

When  an  order  to  sell  stock  is  not 
obeyed  by  the  broker,  the  principals  can- 
not recover  more  than  nominal  damages 
without  showing  that  the  stock  decreased 
in  value  after  the  order.**  And  where 
the  broker  buys  stock  to  cover  a  short 
sale,  without  authority  to  do  so,  and  the 
principal  repudiates  the  purchase  and 
orders  a  purchase  later  at  a  lower  price, 
the  latter  is  chargeable  only  with  the 
market  price  on  the  day  the  order  was 
given  to  purchase,**  or,  if  no  order  to 
purchase  is  given  within  a  reasonable 
time,  with  the  lowest  market  price 
within  a  reasonable  time  after  notice  to 
the  princii)al  that  the  purchase  had  been 
made.** 

Where  a  stop-loss  order  is  given,  as 
where  a  broker  is  ordered  to  sell  the 
customer's  stock  if  and  when  the  price 
falls  to  $3,  he  must  sell  when  the  stock 
reaches  that  price,  or,  if  that  is  not 
possible,  for  the  best  price  obtainable 
thereafter,  and  if  he  does  not  do  so,  the 
customer  may  recover  all  loss  by  fall  in 
prices  after  a  sale  could  have  been  made 


W  Rogers  v.  Wiley  (1892)  131  N.  Y.  527, 
30  N.  E.  582,  affirming  (1891)  38  N.  Y.  S. 
R.  231,  14  N.  Y.  Snpp.  622. 

"J.  J.  Quinlan  &  Co.  v.  Holbrook  (1908) 
89  C.  C.  A.  252,  162  Fed.  272. 

M  Minnear  v.  Gay  (1914)  217  Mass.  408, 
104  N.  E.  961.  The  Massachusetts  eases 
are  fully  discussed  by  the  court  of  that 
state  in  Hall  v.  Painb,  737. 

WKlng  V.  Zell  (1907)  105  Md.  435,  66 
At!    279. 

M  Rogers  V.  Wiley  (1^92)  181  N.  Y.  627, 
30   N.   E.   582,  citing  Campbell   v.   Wright 
(1889)  118  N.  Y.  594,  23  N.  E.  914. 
L.R.A.1917C. 


at  $3;  or  if  it  could  not  have  been  made 
at  that  price,  then  the  best  price  under 
$3  at  which  it  could  have  been  made 
forms  the  basis  for  the  calculation.** 

Since  purchasing  stocks  on  margins  by 
one  broker  from  another  is  not  and  can- 
not be  regarded  as  the  execution  of  an 
order  to  purchase  stock  outright  for  a 
customer  who  has  furnished  the  full 
market  price,  the  customer  may,  where 
the  broker  attempted  to  execute  the 
order  by  buying  on  margin,  when  he  dis- 
covers what  has  been  done,  recover  from 
the  broker  the  amount  of  depreciation  in 
the  price  of  the  stock  between  the  time 
of  the  purchase  and  the  time  of  de- 
hvery,**  the  broker  having,  after  some 
delay,  paid  for  the  stock  and  delivered  it. 

In  case  of  financial  embarrassment  of 
the  broker  with  a  voluntary  assignment 
for  the  benefit  of  creditors,  both  parties 
— ^the  customer  and  the  broker,  the  pur- 
chase having  been  made  on  mai^in — may 
treat  the  assignment  as  a  mere  tempo- 
rary expedient  to  tide  over  the  broker's 
difficulties;  and  where  they  have  done  so 
the  customer  may  treat  the  subsequent 
bankruptcy  of  the  broker  as  the  breach, 
unless  the  trustee,  within  a  reasonable 
time,  tenders  performance;  and  the  dam- 
ages will  then  be  determinable  as- of  the 
date  of  the  petition  in  bankruptcy,  and 
not  as  of  the  date  of  the  voluntary  as- 
signment.** 

And  where  there  is  a  future  day  of 
settlement  fixed  by  the  contract,  or  day 
for  selling,  the  principal  may  treat  the 
contract  as  unbroken,  and  sue  for  the 
market  price  on  the  day  of  settlement.** 

There  is  no  fixed  rule  to  guide  the  court 
in  determining  what  is  a  reasonable  time 
other  than  that  the  time  should  be  suf- 
ficiently long  to  permit  the  customer, 
under  all  of  the  circumstances  of  the 
case,  to  go  into  the  market  and  buy  the 
stock ;  and  the  question  is  one  of  law  for 
the  courts,  and  not  for  the  jury,  when  the 
facts  are  undisputed,  if  different  in- 
ferences cannot  be  reasonably  drawn 
from  the  same  f acts.** 

In  determining  what  is  a  reasonable 


SI  Barber  v.  BUingwood  (1911)  144  App. 
Div.  512,  129  N.  Y.  Bupp.  414. 

sspoUcastro  v.  Sprague  (1916)  175  App. 
Div.  417,  161  M.  Y.  Supp.  912. 

nWahl  V.  Tracy  (1909)  139  Wis.  668, 
121  N.  W.  660. 

M  Hutchinson  v.  Dee  (1901)  50  C.  C.  A. 
264,  112  Fed.  315. 

M  Michael  v.  Hart  [1902]  1  K.  B.  (Bng.) 
482,  71  L.  J.  K.  B.  N.  8.  265,  50  Week. 
Rep.  308,  86  L.  T.  N.  S.  474,  18  Times  L. 
R.  254;  Andrews  v.  Gierke  (1858)  3  Bosw. 
(N.  Y.)   585. 

S«  Wright    V.    Bank    of    the    Metropolis 
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time  the  principal's  financial  ability  to 
purchase  in  the  market  is  not  an  element 
to  be  considered,  although  when  he  has 
sufficient  means,  he  is  entitled  to  a 
reasonable  time  to  convert  his  securities 
into  cash  in  order  to  raise  the  necessary 
fund.''  It  has  been  held  that  ten  days 
after  notice  to  the  principal  that  the 
stocks  have  been  sold  is  not  an  unreason- 
able time  in  which  to  repurchase.^  And 
it  has  been  held  that  twenty-nine  days  is 
long  enough,  the  market  price  having 
fluctuated  to  a  great  extent  during  that 


period,  but  having  become  fairly  settled 
by  the  end  thereof .••  And  where  notices 
of  sales  were  given  on  the  6th  and  8th 
days  of  August,  it  has  been  held  that, 
under  the  particular  circumstances,  there 
was  not  an  unreasonable  extension  of 
time  in  fixing  the  31st  of  the  same  month 
as  the  time  within  which  a  purchase 
could  have  been  made.^  It  has  also  been 
held  that  the  principal  has  no  jusf  cause 
of  complaint  where  the  trial  court,  al- 
I  lowed  thirty  days  as  the  period  in  which 
I  he  might  have  purchased.^^    And  it  has 


(1888)  110  N.  Y.  237,  1  L.R.A.  289,  6  Am. 
St.  Rep.  356,  18  N.  E.  79;  Burhorn  v.  Lock- 
wood  (1902)  71  App.  Div.  301,  76  N.  Y. 
Supp.  828,  affirmed  in  (1903)  177  N.  Y. 
639,  69  N.  E.  1121;  Burnham  v.  Lawson 
(1907)  118  App.  Div.  389,  103  N.  Y.  Supp. 
482;  Colt  V.  Owens  (1882)  90  N.  Y.  368; 
Hurt  v.  Miller  (1907)  120  App.  Div.  833, 
106  N.  Y.  Supp.  775,  affirmed  in  (1908)  190 
N.  Y.  653,  83  N.  E.  1126;  Mullen  v.  J.  J. 
Quinlan  &  Co.  (1909)  196  N.  Y.  109,  24 
L.R.A.(N.S.)  611,  87  N.  E.  1078;  Keller  v. 
Halsey  (1909)  130  App.  Div.  698,  115  ».  Y. 
Supp.  664;  Rosenbaum  v.  Stiebel  (1910) 
137  App.  Div.  912,  122  N.  Y.  Supp.  131; 
Barber  v.  Ellingwood  (1909)  135  App.  Div, 
649,  120  N.  Y.  Supp.  947,  second  appeal 
An  (1910)  137  App.  Div.  704,  122  N. 
Y.  Supp.  369,  third  appeal  in  (1911)  144 
App.  Div.  612,  129  N.  Y.  Supp.  414;  Miller 
A  Co.  V.  Lyons  (1912)  113  Va.  275,  74  S. 
£.  194. 

In  Burhorn  v.  Lock  wood  (1902)  71  App. 
Div.  301,  76  N.  Y.  Supp.  828,  affirmed  in 
(1903)  177  N.  Y.  530,  69  N.  E.  1121,  the 
court  said:  "The  authorities  hold  that 
what  is  a  reasonable  time  in  such  case  on 
uncontroverted  facts  is  a  question  of  law 
for  the  court;  but  no  case  is  cited,  and  we 
find  none,  which  lays  down  any  rule  as  to 
what  constitutes  a  reasonable  time  or  states 
the  elements  that  enter  into  the  determina- 
tion of  the  question,  and  therefore  these 
precedents  are  of  little  or  no  aid.  In  Smith 
V.  Savin  (1894)  141  N.  Y.  315,  36  N.  E.  338, 
it  was  stated,  but  not  necessarily  decided, 
that  from  May  14th  to  June  21  st  would 
have  been  an  unreasonable  time.  In  Colt 
V.  Owens  (1882)  90  N.  Y.  368,  it  was  held 
that  thirty  days  was  a  reasonable  time. 
In  Randall  v.  Albany  City  Nat.  Bank  (1886) 
1  N.  Y.  S.  R.  692,  it  was  held  that  a  reason- 
able time  elapsed  before  the  expiration  of 
six  months,  and  that  the  question  depends 
upon  the  circumstances  of  each  particular 
case.  In  Scott  v.  Rogers  (1856)  31  N.  Y. 
676,  the  reasoning  of  the  court  would  in- 
dicate that,  inasmuch  as  the  broker  is  the 
defaulting  party,  the  customer  should  be 
given  a  liberal  allowance  of  time  in  which 
to  replace  the  stock.  The  respondent  re- 
sided in  the  city  of  New  York,  and  was 
here  at  the  time.  No  other  facts  or  cir- 
cumstances are  shown  which  aid  in  the 
determination  of  the  question.  In  the  ab- 
sence of  evidence  of  special  circumstances 
L.R^.1917C. 


showing  other  elements  of  necessity  for 
further  time,  we  think  it  may  be  stated,  as 
a  general  rule,  that  the  customer  is  entitled 
to  a  reasonable  opportunity  to  consult  coun- 
sel, to  employ  other  brokers,  and  to  watch 
the  market  for  the  purpose  of  determining 
whether  it  is  advisable  to  purchase  on  a 
particular  day,  or  when  the  stock  reaches  a 
particular  quotation,  and  to  raise  funds 
if  he  decides  to  repurchase.  Doubtless  the 
customer's  financial  ability  would  not  enter 
into  a  determination  of  the  question;  but, 
assuming  that  he  had  property  or  securi- 
ties, he  should  be  given  a  reasonable  time 
to  convert  them  into  money  or  to  raise 
money  on  their  security.  Perhaps  the  most 
important  of  these  elements  is  time  to  re- 
flect and  consider  what  is  the  tendency 
of  the  market,  and  at  what  price  it  is  ad- 
visable to  purchase,  in  view  of  all  the  facts 
and  circumstances.  If  the  customer  repur- 
chases the  stock  at  a  higher  figure,  which 
is  his  right,  he  is  investing  his  own  money, 
and  running  the  risk  of  recovering  it  from 
the  broker.  On  this  record  it  appears  that 
within  the  twenty-nine  days  following  the 
unauthorized  sale,  and  prior  to  the  12th 
day  of  June,  the  market  price  of  this  stock 
had  become  fairly  settled  again,  and  that 
there  was  within  that  period  ample  time 
and  opportunity  for  the  respondent  to  re- 
purchase if  he  desired  to  do  so.  We  are 
of  opinion  that  the  reasonable  time  during 
which  the  plaintiff  is  entitled  to  the  highest 
price  at  which  the  stock  sold  on  the  ex- 
change expired  prior  to  the  12th  day  of 
June;  and,  inasmuch  as  the  highest  price 
at  which  the  stock  sold  prior  to  the  last- 
mentioned  date,  and  after  the  unauthorized 
sale,  was  62|,  on  the  18th  of  May,  that 
should  have  been  adopted  as  a  basis  of  the 
recovery." 

S7Ling  V.  Malcom  (1906)  77  Conn.  517, 
59  Atl.  698. 

««Burridge  v.  Anthony  (1880)  1  K,  Y. 
City  a.  Rep.  244. 

W  Burhorn  v.  Lockwood  (1902)  71  App, 
Div.  301,  75  N.  Y.  Supp.  828,  appeal  dis- 
missed in  (1903)  177  N.  Y.  639,  69  N.  K 
1121,  motion  for  reargument  denied  in 
(1904)   177  N.  Y.  654,  69  N.  E.  1121. 

30  Burnham  v.  Lawson  (1907)  118  App. 
Div.  389,  103  N.  Y.  Supp.  482. 

SlColt  V.  Owens  J 1881)  15  Jones  &  S. 
(N.  Y.)  430,  affirmed  in  (1882)  90  N.  Y. 
368. 
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been  held  that,  under  the  cireumstanees 
of  a  particular  case,  it  was  error  to  al- 
low more  than  sixty  days  as  the  time  in 
which  the  principal  could  have  re- 
purchased.^'  And  under  certain  other 
circumstances,  two  months  after  notice 
of  the  wrongful  sale  is  not  an  unreason- 
able time.^    It  has  also  been  held  that 


twenty-one  days  is  not  too  long  to  be 
reasonable.^  It  has  also  been  held  that 
six  months  is  an  unreasonable  time  to  al- 
low for  the  purchase  of  the  stock,  even 
though  the  stock  exchange  was  closed 
part  of  that  time,  as  the  stock  could  have 
been  purchased  on  the  curb  market.** 
And   where   the  trial  court  decided  that 


ttHurt  y.  MiUer  (1907)  120  App.  Div. 
833,  105  N.  Y.  Supp.  775,  affirmed  in  (1908) 
190  N.  Y.  553,  83  N.  £.  1126.  The  court 
8&id:  'The  plaintiff  failed  to  show  a  single 
fact  or  circumstance  indicating  that  he  re- 
quired any  time  for  deliberation  to  deter- 
mine what  action  to  take  with  respect  to 
the  unauthorized  sale  of  his  contract  by  the 
defendants.  The  facts  being  undisputed, 
the  question  of  reasonable  time  for  the  cus- 
tomer to  decide  what  action  to  take  con- 
cerning a  conversion  of  his  stock  or  unau- 
thorized sale  of  a  contract  by  brokers  be- 
comes a  question  of  law  for  the  decision  of 
the  court.  The  defendants  evidently  acted 
in  good  faith.  Upon  learning  that  plaintiff 
repudiated  their  sale  of  the  contract,  they 
immediately  offered  to  repurchase  a  similar 
contract,  and  probably  could  have  purchased 
at  twelve-twenty,  the  price  at  which  the 
market  closed  that  day.  He  therefore  re- 
quired no  time  to  raise  funds,  for  they  were 
apparently  willing  to  repurchase  without 
further  margin.  His  letter  to  them  of  De- 
cember 10th,  the  day  on  which  his  contract 
was  sold,  shows  that  he  required  no  further 
time  to  determine  what  course  to  take,  and 
that  he  had  then  determined  upon  a  course, 
which  was  that  he  would  not  buy  any 
further  contract  or  authorize  them  to  re- 
place it,  but  that  he  intended  to  speculate 
at  their  expense  by  holding  them  to  the 
contract,  and  in  damages  for  the  difference 
between  the  price  they  received  on  the  sale 
and  the  price  at  some  indefinite  future  time 
when  he  should  decide  to  sell  the  contract. 
The  reason  for  the  rule  giving  a  customer 
a  reasonable  time  after  an  unauthorized 
sale  of  stock  by  brokers,  assuming  that  it 
applies  to  an  unauthorized  sale  of  such  a 
contract,  within  which  to  determine  what 
course  to  pursue,  and  for  giving  him  the 
highest  market  price  at  which  the  stock  is 
sold  within  such  reasonable  time  after  the 
unauthorized  sale  (Griggs  v.  Day  (1899) 
168  N.  Y.  1,  62  K  E.  892;  Wright  v.  Bank 
of  the  Metropolis  (1888)  110  (N.  Y.)  237, 
1  L.RJI.  289,  6  Am.  St.  Rep.  366,  18  N.  E. 
79;  Baker  v.  Drake  (1873)  53  N.  Y.  211,  13 
Am.  Rep.  507;  Burhorn  v.  Lockwood  (1902) 
71  App.  Div.  301,  75  N.  Y.  Supp.  828,  af- 
firmed in  (1903)  177  N.  Y.  639,  69  N,  E. 
1121),  cannot  avail  the  plaintiff  on  the 
facts  of  this  case  to  warrant  a  recovery  for 
the  highest  market  price  of  similar  con- 
tracts within  the  period  of  two  weeks  after 
the  unauthorized  sale,  for,  as  has  been 
observed,  he  determined  upon  his  course  of 
conduct  immediately,  and  required  no  time 
either  to  consult  counsel,  to  watch  the 
market,  or  to  raise  funds.  The  negotiations 
between  the  parties  were  practically  ter- 
L.R.A.1917C. 


minated  by  the  letter  of  the  defendants  to 
the  plaintiff  and  his  answeY'  to  them  on  the 
14th,  which  probably  reached  them  by  the 
16th.  We  are  of  opinion  that  the  plaintiff 
could  not  speculate  on  a  rise  of  the  market, 
after  this  period,  at  the  expense  of  the  de- 
fendants, and  that  his  damages  should  be 
considered  fixed  by  the  highest  market 
price  between  the  10th  and  16th,  which  was 
twelve-fifty  on  the  12th." 

M  Mullen  V.  J.  J.  Quinlan  A,  Go.  (1909) 
196  N.  Y.  100,  24  LJl.A.(N.S.)  511,  87  N. 
£    1078. 

M  Miller  ft  Co.  v.  Lyons  (1912)  113  Va. 
275,  74  S.  E.  194,  The  court  said:  **Every 
case  seems  to  depend  in  this  respect  upon 
its  own  facts.  Lyons  had  been  dealing  with 
Miller  A  Company  through  a  long  period, 
through  their  accredited  agent,  Roden. 
Those  dealings,  while  directly  with  Roden, 
appear  always  to  have  been  communicated 
to  and  approved  by  his  principals.  By  that 
course  of  dealing  Lyons  had  been  led  to 
believe  that  a  sale  would  not  be  made  with- 
out giving  him  due  notice.  A  sale  was 
made,  and  he  felt  himself  aggrieved.  He 
immediately  demanded  reparation,  and,  af- 
ter a  considerable  period  spent  in  negotia- 
tion, his  demand  was  refused.  Taking  all 
the  circumstances  into  consideration,  we 
are  unable  to  say  that  the  court  erred  to 
the  prejudice  of  plaintiffs  in  error  in  fixing 
upon  August  16tn  as  the  date  at  which  the 
value  of  the  stocks  was  to  be  estimated  in 
order  to  give  to  Lyons  that  indemnity  to 
which  he  was  entitled." 

>ft  Peschke  v.  Wright  (1916)  93  Misc.  154, 
156  N.  Y.  Supp.  773,  the  court  said:  'The 
real  difficulty  in  the  case  arises  over  the 
question  of  whether  the  plaintiff  has  shown 
any  <fatmages.  Undoubtedly  the  measure  of 
damages  in  such  a  case  is  the  difference  be- 
tween the  price  at  which  the  securities  were 
sold  and  the  highest  market  price  within  a 
reasonable  time  thereafter.  The  trial  jus- 
tice has  held  that  a  reasonable  time  in- 
cluded the  period  after  the  stock  exchange 
opened  on  December  12th  till  February  Ist, 
and  gave  judgment  for  the  value  of  the 
shares  at  the  highest  prices  reached  on 
the  stock  exchange  during  that  period.  The 
plaintiff  undoubtedly  had  the  right  to  wait  a 
reasonable  time  before  replacing  his  securi- 
ties, but,  under  ordinary  circumstances,  it 
would  require  no  argument  that  a  period 
of  almost  six  months  after  notice  of  the 
conversion  is  not  a  reasonable  period.  A 
broker  guiltv  of  a  technical  conversion  must 
reimburse  the  injured  party  for  his  actual 
damages;  but,  after  the  injured  party  has 
had  a  reasonable  opportunity  to  buy  back 
his   securities,   the   broker   cannot  be  held 
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nine  days  was  a  reasonable  time,  it  was 
held  to  be  error  to  fix  the  time  for  all 
nine  days  after  the  notice  of    the    last 


sale,  where  there  had  been  a   series  of 
sales,  with  notice  after  each  oue,^ 


for  further  loss  of  speculative  profits.  The 
plaintiff  now  claims  that  'Until  the  stock 
exchange  was  reopened  there  was  no  open 
market  for  the  purchase  of  his  securities, 
and  until  that  time  he  had  no  opportunity 
to  buy  back  his  stock.  The  situation  creat* 
ed  by  the  war  and  the  consequent  closing 
of  the  stock  exchange  was  novel,  and 
naturally  there  was  no  precedent  to  be 
found  in  the  earlier  cases  directly  covering 
the  situation.  It  seems  to  me,  however, 
that  logically  the  plaintiff's  contention  must 
be  overruled.  It  is  true  that  after  the 
stock  exchange  closed  on  July  30th  there 
was  no  building  in  this  city  devoted  to  the 
sale  of  securities,  and  in  a  sense  there  was 
no  public  market  for  corporate  securities. 
It  does  not  follow,  however,  that  there  was 
no  market  for  them.  There  is  no  building 
or  specific  place  in  this  city  which  consti- 
tutes a  public  market  for  shoes  or  textiles 
or  countless  other  articles  which  are  con- 
stantly being  bought  and  sold,  yet  no  per- 
son would  contend  that  there  is  not  a  mar- 
ket and  even  an  open  market  for  such 
articles.  A  market  price  is  not  necessarily 
made  by  public  auctions  or  public  sales, 
but  it  is  made  by  the  agreement  of  ready 
buyers  and  willing  sellers,  and  a  market 
exists  in  the  legal  sense  wherever  ready 
buyers  and  willing  sellers  have  an  oppor- 
tunity to  come  to  an  agreement.  If  the 
plaintiff  had  a  reasonable  opportunity  to 
purchase  back  the  securities  which  the  de- 
fendants converted  before  the  opening  of 
the  stock  from  sellers  willing  to  sell  at  a 
lower  price  than  the  price  at  which  the  de- 
fendants sold  his  stock,  then  the  plaintiff 
lias  suffered  no  damage  by  the  conversion. 
The  evidence,  to  my  mind,  clearly  shows 
that  the  plaintiff  had  such  opportunity. 
Aside  from  the  method  of  sale  still  per- 
mitted to  members  of  the  exchange,  the 
evidence  shows  that  there  was  a  market 
on  the  curb  for  the  sale  of  securities,  and 
at  this  market  there  were  daily  offers  of 
the  securities  owned  by  the  plaintiff,  at 
prices  lower  than  those  obtained  upon  the 
unauthorized  sale.  It  seems  to  me  quite 
immaterial  whether  we  call  this  market  'un- 
official' or  'unauthorized,'  or  even  an  'out- 
law' market,  if  in  fact  it  was  a  market 
where  a  ready  buyer  could  obtain  stock  from 
willing  sellers.  The  plaintiff,  however, 
argues  that  it  does  not  appear  that  he 
knew  of  the  existence  of  such  a  market. 
L.RJ1.1917C. 


It  seems  to  me  that  this  contention  is  also 
unsound.  He  received  notice  on  August 
17th  that  the  defendants  had  sold  his  stock 
at  the  closing  prices  of  July  30th.  On 
October  6th  the  defendants  sent  him  a  let- 
ter stating  that  'if  you  will  send  us  your 
check  for  $500  as  margin,  we  will  replace 
these  stocks  inyour  account  without  any 
loss  to  you.'  The  plaintiff,  therefore,  had 
notice,  first,  that  his  stock  had  been  sold 
at  some  place  on  August  17th,  and,  second, 
that  in  some  way  his  stock  could  be  re- 
purchased without  loss  on  October  6th. 
Even  if  the  plaintiff  knew  little  about  stock 
transactions,  he  certainly  had  notice,  not 
only  tliat  there  were  persons  in  this  city 
who  were  dealers  or  brokers  in  stocks,  but 
also  that  actual  dealings  in  stocks  were 
being  consummated.  The  plaintiff  had  no 
right  to  dose  his  eyes  deliberately  to  these 
facts.  If  the  plaintiff  had  gone  to  a  dealer 
or  broker  in  such  stocks,  he  would  have 
learned  that  there  was  market  open  to  all 
not  bound  by  stock  exchange  rules  at  which 
he  could  have  bought  back  his  stock  at  a 
lower  price  than  the  closing  prices  of  July 
30th,  or,  if  he  preferred  dealing  with  stock- 
brokers under  the  protection  secured  by  the 
rules  of  an  established  exchange,  he  would 
have  learned  that  transactions  in  stocks 
were  being  conducted  through  the  stock  ex- 
change clearing  house  at  the  closing  prices 
of  July  30th.  The  law  makes  no  distinc- 
tion in  regard  to  the  measure  of  damages 
upon  a  conversion  of  stock  and  a  conver- 
sion of  other  commodities.  In  all  cases  the 
damages  are  fixed  by  the  market  value  of 
the  commodity  converted.  In  ordinary 
cases  the  market  value  is  determined  as  of 
the  date  of  the  conversion,  but  in  all  cases 
the  law  attempts  to  reimburse  the  injured 
party  for  his  proximate  damages,  and,  in 
cases  where  there  are  special  circumstances 
such  as  ordinarily  exist  in  the  case  of  a 
conversion  of  securities  of  fiuotuating  value 
which  are  held  as  security  for  a  debt,  the 
proximate  damages  are  determined  by  the 
market  value  at  such  time  as  would  afford 
the  injured  party  opportunity  to  buy  back 
the  securities  within  a  reasonable  time  after 
notice  of  the  conversion.  See  Baker  v. 
Drake  (1873)  63  N.  Y.  211,  13  Am.  Rep. 
507;  Com  Exch.  Bank  v.  Peabody  (1906) 
111  App.  Div.  653,  98  N.  Y.  Supp.  78." 

36  Keller  v.  Halsey  (1909)  130  App.  Div. 
598,  115  N.  Y.  Supp.  564.  J.  W.  M. 
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MINNESOTA  SUPKEME  COURT. 

HERMAN  HOKANSON,  Appt., 

V. 

WESTERN  EMPIRE  LAND  COMPANY, 

Respt. 

(135  Minn.  74,  165  N.  W.  1043.) 

Contract  —  to  resell  land  ^  impossibil- 
ity of  performance. 

Attached  to  and  made  a  part  of  a  con- 
tract to  purchase  land  was  an  agreement  of 
the  vendor  to  resell  the  land  by  certain 
dates,  at  a  certain  price,  provided  the  ven- 
dee gave  notice  by  a  specified  prior  date  of 
his  desire  to  have  it  resold.  The  vendee 
gave  the  notice,  but  the  vendor  failed  to 
resell.  In  this  action  to  reoover  damages 
for  a  breach  ^  the  vendor  of  the  agreement 
it  is  held:  lae  agreement  is  not  inherent- 
ly impossible  of  performance;  the  inability 
of  the  vendor  to  find  a  third  person  willing 
to  buy  at  the  required  price  does  not  render 
the  contract  void  as  being  impossible  of 
performance;  nor  should  the  agreement  be 
so  construed  that  the  only  eonsequence  of 
a  failure  to  resell  would  be  an  extension  of 
time  upon  the  deferred  payments  to  be  made 
by  the  vendee  for  the  land,  until  a  resale. 
For  other  cases,  see  Contracts,  IV,  h,  2,  in 

Dig.  1-52  N,  8. 

(January  14,  1916.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Hennepin  County 
sustaining  a  demurrer  to  a  complaint  filed 
to  recover  damages  lor  breach  of  a  c<mtract 
to  sell  certain  land.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Norton  A  Norton,  for  appellant: 

Defendant's  obligation  to  sell  by  June  I, 
1913,  became  complete  and  was  valid  and 
binding;  and  its  failure  to  sell  by  that  time, 
and  for  nearly  two  years  thereafter,  was  a 
breach  of  contract  for  which  it  is  liable  to 
the  plaintiff  in  damages. 

Saunders  v.  Clark,  29  Cal.  300;  ShrefSer 
V.  Nadelhoffer,  133  111.  537,  23  Am.  St.  Rep. 
626,  25  N.  E.  630;  Field  ▼.  Leiter,  118  111. 
18,  6  N.  E.  877;  Robinson  v.  Bullock,  68 
Ala.  618;  Pineville  Lumber  Co.  v.  Thomp- 
son, 46  Minn.  502,  49  N.  W.  204 ;  Greaves  v. 
Wilson,  25  Beav.  290,  53  Eng.  Reprint,  647, 
27  L.  J.  Ch.  N.  S.  646,  4  Jur.  N.  S.  271,  6 
Week.  Rep.  482;  Bolton  v.  Johnston,  57  111. 
App.  178;  3  EUiott»  Contr.  ^  1890;  Bates 
Maeh.  Co.  v.  Norton  Iron  Works,  113  Ky. 

Headnote  by  Holt,  J. 

Note. —  For  validity  and  effeet  of  agree- 
ment by  vendor  to  repurchase  or  permit  a 
rescission  of  the  contract,  or  to  resell  the 
property,  at  the  option  of  his  vendee,  see 
annotation  following  this  case,  post,  763. 
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372,  68  S.  W.  423;  Blome  v.  Wahl-Henius 
Institute,  150  III.  App.  177;  Gravel  Switch 
ft  L.  S.  Teleph.  Co.  v.  Lebanon,  L.  &  L. 
Teleph.  Co.  139  Ky.  151,  129  S.  W.  669; 
Danenhower  v.  Hayes,  35  App.  D.  C.  65, 
33  L.R.A.(N.S.)  698;  Stone  v.  Dennis,  3 
Port.  (Ala.)  231;  Wareham  Bank  v.  Burt, 
5  Allen,  113;  Paradine  v.  Jane,  Aleyn,  26, 
82  Eng.  Reprint,  897 ;  Beebe  v.  Johnson,  10 
Wend.  500,  32  Am.  Dec.  518;  Cobb  v.  Har- 
mon, 23  N.  Y.  148;  Reid  v.  Alaska  Packing 
Co.  43  Or.  429,  73  Pac.  337;  Clark,  C<Hitr. 
Tf  181,  p.  435 ;  Watson  v.  Blossom,  18  N.  Y. 
8.  R.  726,  4  N.  Y.  Supp.  489. 

Messrs.  Booth  St  McI>onald  for  respond- 
ent. 

Holt,  J.,  delivered  the  opinion  of  the 
court: 

The  action  relates  to  a  written  contract, 
executed  by  the  parties  hereto,  by  the  terms 
of  which  defendant,  as  the  party  of  the  first 
part,  agreed  to  sell  10  acres  of  land  in  the 
state  of  Washington,  and  plaintiff,  as  party 
of  the  second  part,  agreed  to  buy  the  same 
and  pay  $5,000  therefor,  $1,300  of  which 
was  paid  when  the  eontraet  was  signed,  and 
$740  was  to  be  paid  on  or  before  June  27, 

1913,  and  the  same  amount  on  the  27th  of 
each  succeeding  June  until  all  was  paid. 
The  land  was  planted  to  fruit  trees.  The 
contract  is  replete  with  provisions  requir- 
ing punctual  and  strict  performance  by  the 
purchaser  of  his  part  of  the  agreement,  but 
these  need  not  be  particularly  referred  to.  In 
the  contract  is  found  this  provision,  which 
furnishes  the  basis  for  the  action:  "The 
agreement  to  resell  this  land  according  to 
attached  agreement  is  hereby  made  a  part 
of  this  contract,  and,  if  second  party  gives 
due  notice  of  his  desire  to  sell,  as  per  agree- 
ment, first  party  will  extend  the  deferred 
payments  on  this  contract  until  su^h  sale  is 
made." 

Attached  to  the  contract  is  the  agreement 
referred  to,  being  in  the  form  of  a  letter 
signed  by  defendant  and  addressed  to  plain- 
tiff, the  part  bearing  on  this  controversy 
reading  as  follows: 

"If  you  decide  that  you  wish  to  sell  this 
land  during  the  spring  of  1913,  we  agree  to 
sell  same  for  you  by  June  1,  1913,  at  a  net 
price  $600  per  acre,  providing  you  notify 
us  of  your  decision  to  sell  by  March  1,  1913. 
It  is  further  agreed  that,  if  you  should  de- 
cide to  sell  this  land  during  the  season  of 

1914,  we  will  sell  it  for  you  by  June  1,  1914, 
at  a  net  price  of  $660  per  acre,  providing 
you  notify  us  of  your  desire  to  sell  by  March 
1,  1914. 

"In  making  such  sale  for  you,  it  is  agreed 
and  understood  that  we  shall   receive  all 
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amounts  for  which  the  land  may  be  sold 
over  and  above  the  within-mentioned  net 
prices,  as  our  commission  for  making  the 
sale.  This  is  with  the  understanding  that 
you  will  see  that  the  orchard  is  well  cared 
for  and  the  value  not  affected  by  any  neglect 
in  the  care  of  the  tract  during  the  year 
1913," 

The  complaint,  after  stating  the  foregoing, 
setting  out  the  contract  in  h«c  verba,  al- 
leged that  prior  to  March  1,  1913,  plaintiff 
decided  that  he  desired  to  sell  the  land  dur- 
ing the  spring  of  1913,  and  that  by  and  be- 
fore March  1,  1913,  he  duly  notified  the  de- 
fendant of  this  decision  to  sell,  and  has  al- 
ways since  been  ready,  willing,  and  able  to 
sell  and  convey  all  his  interest  in  said  land 
upon  a  sale  thereof  by  defendant,  but  that 
defendant  has  wholly  failed  to  sell.  Fur- 
ther all^ations  are  made  of  performance  by 
plaintiff  of  all  the  terms  to  be  by  him  per- 
formed, and  that,  prior  to  the  commence- 
ment of  the  action,  he  relinquished  posses- 
sion of  the  land.  The  action  is  said  to  have 
been  begun  in  1916,  but  the  record  does  not 
show  the  date.  The  court  sustained  a  de- 
murrer to  the  complaint;  and  plaintiff  ap- 
peals. 

The  inducement,  and  part  consideration 
for  plaintiff's  entering  into  the  contract  to 
purchase  the  land  was,  no  doubt,  the  under- 
taking by  defendant  to  resell  the  same  for 
the  price  and  by  the  time  stated  in  the 
letter  attached  to  and  made  a  part  of  the 
agreement.  The  argument  is  made  that, 
since  defendant's  ability  to  sell  the  land  by 
a  certain  time  and  for  a  specified  price  de- 
pended on  the  willingness  to  buy  of  a  third 
party  over  whom  it  had  no  control,  there- 
fore the  contract  should  be  held  impossible 
of  performance  and  invalid.  We  do  not 
think  such  to  be  the  law.  There  is  nothing 
in  the  undertaking  inherently  impossible. 
Purchasers  are  found  daily  for  lands  at 
varying  prices.  There  is  nothing  so  un- 
reasonable either  in  the  price  fixed  or  the 
limit  of  time  within  which  to  make  the 
sale  that  performance  may  be  said  to  have 
been  considered  by  the  parties  beyond  the 
possibility  of  attainment,  when  the  contract 
was  made.  A  contract  which  appears  pos- 
sible of  performance  when  made  does  not 
become  invalid  or  unenforceable  because 
conditions  afterwards  arise  which  render 
performance  impossible.  If  there  had  been 
^  speedy  rise  in  the  market  value  of  this 
land  so  that  it  would  have  been  worth  $1,- 
000  per  acre  by  March  1,  1913,  would  there 
have  been  any  difficulty  for  defendant  to 
have  sold  it  for  $600  or  $650  per  acre?  To 
make  a  contract  invalid  or  unenforceable 
the  thing  agreed  to  be  done  must  be  im- 
L.R.A.1917C. 


possible  on  its  face,  not  merely  improbable 
or  impossible  to  the  promisor.  Cowley  v. 
Davidson,  13  Minn.  92,  Gil.  86;  Stees  v. 
Leonard,  20  Minn.  494,  Gil.  448;  Anderson 
V.  May,  50  Minn.  280,  17  L.R.A^55,  36  Am. 
St.  Rep.  642,  62  N.  W.  530.  The  inability 
to  control  the  actions  of  a  third  party, 
whose  co-operation  is  needed  for  a  perform- 
ance of  the  undertaking,  is  not  considered 
a  legal  impossibility  avoiding  the  obligation 
To  this  proposition  the  following  authorities 
may  be  cited:  3  Elliott,  Contr.  §  1916;  Stone 
V.  Dennis,  3  Port.  (Ala.)  231;  Wareham 
Bank  v.  Burt,  5  Allen,  113;  Van  Etten  v. 
Newton,  15  Daly,  538,  6  N.  Y.  Supp.  531,  7 
N.  Y.  Supp.  663,  8  N.  Y.  Supp.  478;  Beebe 
V.  Johnson,  19  Wend.  600,  32  Am.  Dec.  518; 
Gravel  Switch  &  L.  S.  Teleph.  Co.  v. 
Lebanon,  L.  &  L.  Teleph.  Co.  139  Ky.  151, 
129  S.  W.  559;  The  Harriman,  9  Wall.  161, 
19  L.  ed.  620;  Reid  v.  Alaska  Packing  Co. 
43  Or.  429,  73  Pac.  337 ;  and  Watson  v.  Blos- 
som, 18  N.  Y.  S.  R.  726,  4  N.  Y.  Supp.  489. 
Failure  to  resell,  according  to  the  contract, 
constitutes  a  breach  thereof  entitling  plain- 
tiff to  damages.  These  are  fixed  by  the 
terms  of  the  contract,  and  do  not  give  rise 
to  any  difficulty. 

It  is  also  contended  that  the  contract, 
properly  construed,  does  not  give  damage^i 
for  the  alleged  breach,  and  that  a  failure  to 
make  a  sale  has  no  other  consequence  than 
suspending  the  deferred  payments  until  a 
sale  is  made.  The  only  basis  for  the  con- 
tention is  found  in  the  quoted  part  of  the 
main  agreement  to  the  effect  that,  if  plain- 
tiff gave  due  notice  of  his  desire  to  sell, 
defendant  would  extend  the  deferred  pay- 
ments until  a  sale  was  made.  We  think  the 
reasonable  meaning  of  this  provision  is  that, 
since  the  contract  calls  for  strict  and  punc- 
tual performance  on  the  part  of  plaintiff, 
on  penalty  of  forfeiture,  and  there  are  no 
such  requirements  on  the  part  of  defendant, 
it  was  deemed  expedient  to  provide  so  that 
plaintiff's  rights  might  not  be  jeopardized 
if  a  payment  became  due  before  defendant 
was  enabled  to  make  a  sale;  time  or  punc- 
tuality not  being  made  an  essence  of  the 
covenants  to  be  performed  by  defendant.  The 
agreement  to  sell  is  positive,  and  rests  on 
no  condition  except  that  plaintiff  shall  by  a 
date  certain  give  notice  of  his  desire  to  have 
the  land  sold.  It  is  an  undertaking  to  the 
effect  that  plaintiff,  if  he  should  so  conclude, 
could  be  rid  of  the  land  and  have  the  money 
paid  t&ereon  and  a  certain  profit  returned 
to  him.  That  seems  to  us  the  only  sensible 
construction  to  give  the  oontractb 

Order  reversed. 

Petition  for  rehearing  denied. 
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Annotaticm — ^VaKdity  and  effect  of  agreement  by  vendor  to  repurchase 
or  permit  a  rescission  of  the  contract,  or  to  resell  the  property,  at  the 

option  of  his  vendee. 


J.  Agreements  to  repurchase,  763. 
II,  Agreements  to  resell,  767. 

Cases  in  which  a  vendor  has  sold  with 
the  privilege  of  repurchasing,  thus  vest- 
ing in  the  vendor  the  option  of  re- 
purchasing if  he  so  desires,  are  not  with- 
in the  scope  of  the  note. 

As  to  the  validity  of  an  oral  agreement 
to  assume  a  contract  for  the  purchase  of 
land,  see  note  to  Esslinger  v.  Pascoe,  3 
L.R.A.(N.S.)  147. 

I.  Agreements  to  repurchase. 

The  vendee  may  recover  on  a  contract 
by  his  vendor  to  repurchase  the  land, 
upon  the  laiter's  refusal  to  abide  there- 
by.^ In  the  case  of  a  land  contract  in 
which  the  vendor  has  agreed  that,  at  the 
purchaser's  option,  he  will  refund  the 
amount  paid,  with  interest,  this  amount 


may  be  recovered  according  to  the  terms 
of  the  contract.'  But  if  the  vendee  has 
an  agreement  tantamount  to  a  sale  with 
a  third  person,  which  reimburses  him  in 
whole  or  in  part,  the  vendor  is  relieved 
to  that  extent  under  his  agreement  to 
take  the  land  back  and  refund  the  pur- 
chase price,  with  interest,  his  agreement 
being  treated  in  this  case  as  in  effect  a 
guaranty  against  loss  on  the  trans- 
action.* 

If  the  action  is  in  damages  for  breach 
of  the  contract,  no  damages  are  recover- 
able where  none  are  suffered;  as  in  a 
case  where  the  market  value  of  the  land 
is  equal  to  or  greater  than  the  contract 
price.^  But  where  the  market  value  is 
less  than  the  price  at  which  the  vendor 
agreed  to  repurchase,  the  vendee  is  en- 
titled to  recover  the  difference.' 

Where  two  persons  purchase  an  option 


1  Curtis  V.  Sexton  (1906)  201  Mo.  217,  100 
S.  W.  17.  It  was  urged  in  this  case  that 
the  vendee's  remedy,  if  any,  was  in  equity 
for  a  specific  performance,  and  that  he 
was  not  entitled  to  a  specific  performance, 
since  he  was  unable  to  convey  a  valid  title. 
The  discussion  of  the  court  with  reference 
to  the  validity  of  the  title  is  set  forth  in 
note  12,  supra.  In  a  subsequent  appeal  of 
this  case  to  the  court  of  appeals,  reported 
in  (1910)  142  Mo.  App.  179,  125  S.  W.  806, 
the  action  is  stated  to  be  one  for  damages 
for  breach  of  the  contract. 

In  Markley  v.  Godfrey  (1916)  254  Pa.  99, 
08  Atl.  785^  an  action  in  assumpsit  which 
is  stated  to  have  been  ''for  breach  of  a 
contract  to  purchase  real  estate,"  but  which 
seems  rather  to  have  been  one  to  recover 
the  purchase  price  as  fixed  in  the  contract, 
is  held  by  the  court  to  be  "virtually  a  bill 
in  equity,  and  brought  for"  the  purpose  of 
specific  enforcement  of  the  agreement. 

In  Kooper  v.  Fischer  (1885)  7  Ky.  L.  Rep. 
363,  a  vendor,  upon  a  sale  of  property  for 
$3,000,  guaranteed  to  his  vendee  an  advance 
of  $500  within  twelve  months,  obligating 
himself  to  take  the  property  at  an  advance 
of  that  sum  or  pay  the  purchaser  the  sum 
''should  he  not  realize  more  than  $3,000 
at  the  end  of  twelve  months."  Upon  failure 
to  sell  the  property  the  purchaser  offered 
to  convey  it  to  his  vendor  upon  the  pay- 
ment of  $3,500,  and,  upon  the  vendor's  re- 
fusal, instituted  the  suit,  offering  to  convey 
upon  the  payment  of  $3,500,  and  tendering 
a  deed  to  his  vendor  in  the  petition,  and 
prayed  judgment  for  the  agreed  sum  of 
$500  in  the  event  of  the  vendor's  refusal  to 
accept  the  deed.  The  purchaser  was  held 
entitled  to  recover.  In  this  case  there  was 
the  additional  fact  that  the  purchaser 
L.R.A.1917C. 


agreed  to  convey  the  property  to  his  vendor 
"if  he  prefers  to  purchase  himself."  The 
court  states  that  the  purchaser  was  not 
tbound  to  sell  the  property  within  the 
twelve  months  as  a  condition  precedent  to 
his  right  to  recover,  and  in  fact  could  not 
do  so  without  his  vendor's  consent,  without 
releasing  the  vendor  from  all  oblijorations. 

«  Guild  V.  Deniston  (1917)  —  Wis.  — ,  161 
N.  W.  357. 

>Maier  v.  Rebstock  (1904)  92  App.  Div. 
587,  87  N.  T.  Supp.  85.  The  vendee  in  this 
case  had  made  some  arrangement  with  his 
brother  by  which  the  latter  paid  to  the 
vendee  one  half  the  cash  payment,  one  half 
the  bond  and  mortgage,  and  one  half  the 
taxes  falling  due  from  time  to  time.  It  is 
stated  that  if  this  arrangement  was  a  sale 
of  one  half  the  premises,  the  vendee,  to  the 
extent  of  the  money  received,  must  give 
credit  upon  the  agreement  sued  upon,  and 
if  he  had  sold  to  his  brother  the  entire 
parcel,  receiving  the  full  purchase  price, 
but  retaining  title  in  hinuelf  because  of 
an  agreement  that  he  was  to  share  in  any 
profits  which  might  accrue  from  the  sale  of 
the  land,  the  vendor  would  be  relieved  from 
his  liability;  in  other  words,  the  limit  of 
the  vendor's  liability  is  tha  loss  sustained 
by  the  venture  of  the  vendee. 

4  Dean  v.  Hawes  (1913)  21  CaL  App.  350, 
131  Pac.  885. 

BDean  v.  Hawes  (1916)  29  Cal.  App.  689, 
157  Pac.  558.  The  vendor  agreed  to  take 
the  land  back,  "allowing  her  (the  vendee) 
10  per  cent  on  the  investment,  at  any  time 
after  one  year  and  within  two  years."  This 
was  held  to  mean  10  per  cent  per  annum. 
Consequently  where  the  vendor  refused  to 
accept  a  conveyance  at  the  end  of  one  year, 
at  or  about  the  expiration  of  two  years  the 
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as  tenants  in  common  under  a  contract 
giving  them  a  right  to  withdraw,  one  of 
the  purchasers  may  withdraw  independ- 
ently of  his  copurchaser  before  he  has 
acted  under  the  contract  by  taking  pos- 
session or  doing  work,  either  directly  or 
by  his  copurchaser,  and,  having  with- 
drawn, he  is  not  liable  on  the  contract.^ 

It  has  been  held  that  a  vendee  in  a 
land  contract,  with  power  to  terminate 
it,  who  has  deprived  himself  of  power  to 
surrender  the  agreement  and  restore  the 
possession  of  the  land  by  assigning  the 
contract  to  another,  who  took  possession 
thereof  and  has  since  remained  in  pos- 
session, cannot  insist  upon  terminating 
the  contract;  he  would  be  regarded  as 
having  abandoned  this  rightJ 

The  application  of  a  general  rule  of 
contracts  requires  that  the  purchaser 
comply  with  any  condition  precedent  to 
the  vendor's  obligation  to  repurchase,' 
or  prove  an  excuse  for  nonperformance. 
Where  a  sufficient  excuse  is  proved,  the 
vendor  is  liable  on  his  contract.  Thus  it 
has  been  held  that  the  purchaser  of  a 
mining  lease  under  a  contract  imposing 


on  the  vendor  the  obligation  of  repur- 
chase provided  the  vendee  shall  continue 
to  operate  the  mine  ''by  developing  and 
placing  ore  on  the  market"  is  excused 
from  performance  where  no  ore  is  found 
on  the  leased  ground.  Consequently  he 
is  not  prevented  from  enforcing  the 
vendor's  agreement  by  failure  to  comply 
with  this  requirement.® 

The  reason  for  the  resale  of  the  prop- 
erty is  sometimes  fixed  in  the  agreement, 
and,  of  course,  the  exercise  of  the  option 
must  be  in  accord  therewith.  The  vendee 
need  not  show  reasonable  ground  for  his 
dissatisfaction  under  a  contract  provid- 
ing that  if  he  is  dissatisfied  with  the 
property,  the  vendor  will  take  it  back.*® 
Nor  can  the  grounds  or  reason  of  a  ven- 
dee who  has  the  privilege  of  reconveying 
if  he  is  dissatisfied  with  the  title  to  the 
property  be  inquired  into  or  determined 
by  any  court  or  anyone  except  himself.** 

The  vendor  cannot  object  to  the  title 
offered  by  his  vendee  where  it  is  the 
same  title  as  that  which  was  conveyed 
to  the  vendee,  and  which  he  agreed  to  re- 
purchase.**   Nor  can  the  vendor  object 


vendee  was  held  entitled  to  demand  10  per 
cent  per  year  for  two  vears. 

«  Clark  V.  Harmer  (1896)  9  App.  D.  C.  1. 

7  Stevens  v.  Millard  (1874)  36  Wis.  77. 

•  In  Livieratos  v.  Commonwealth  Security 
Co.  (1910)  57  Wash.  376,  106  Pac.  1125,  two 
writings  were  involved:  one  an  informal 
writing,  given  at  the  time  of  the  purchase, 
that  the  vendee  should  have  the  option  of 
surrendering  his  purchase  and  recovering 
the  money  paid,  provided  his  instalments 
had  been  "promptly"  paid.  A  formal  writ- 
ing executed  thereafter  contained  no  agree- 
ment as  to  the  cancelation  of  the  purchase, 
but  did  contain  a  provision  for  a  forfeiture 
in  case  of  default  for  more  than  sixty  davs 
after  any  instalment  became  due.  On  the 
question  as  to  whether  the  purchaser  had 
complied  with  his  agreement  to  promptly 
pay  the  instalments,  the  court  held  that  any 
payments  made  within  the  sixty  days  al- 
lowed by  the  formal  contract  of  sale  were 
promptly  made  within  the  agreement  to 
refund. 

The  obligation  imposed  upon  a  vendor  in 
a  land  contract  to  refund  the  payments 
made  thereon,  with  interest,  in  the  event 
of  the  death  of  the  purchaser,  provided  all 
instalments  agreed  to  be  paid  and  then 
due  have  been  promptly  paid,  has  been  held 
not  to  impose  upon  the  vendor  an  obligation 
to  refund  the  payments  in  case  they  have 
not  been  promptly  made,  although  they 
have  been  made  within  sixty  days  after 
maturity  thereof,  the  time  fixed  in  the  con- 
tract within  which  the  vendee  is  allowed 
to  make  the  payments  before  a  default 
can  be  declared,  since  the  two  provisions 
are  entirely  separate.  Boyle  v.  Narrows 
Land  Co.  (1912)  70  Wash.  69,  126  Pac.  78. 
It  was  further  held  in  this  case  that  the 
L.R.A.1917C. 


widow  of  the  deceased  purchaser,  by  mak- 
ing payments  on  the  contract  in  accordance 
with  its  terms  for  more  than  a  year,  had 
elected  to  proceed  with  the  performance 
thereof  instead  of  insisting  upon  repayment, 
and,  having  made  this  election,  could  not 
claim  a  refund  according  to  this  provision 
of  the  contract. 

0  Buchanan  y.  Layne  (1902)  95  Mo.  App. 
148,  68  S.  W.  952. 

lOMcDougall  V.  O'Connell  (1913)  72 
Wash.  349,  130  Pac.  362,  131  Pac.  204. 

The  vendee  in  a  land  contract  under 
which  he  is  not  to  be  bound  unless  the  title 
is  "satisfactory  to  him*'  is  the  sole  judge 
of  his  satisfaction  so  long  as  he  acts  hon- 
estly. Liberman  v.  Beckwith  (1906)  79 
Conn.  317,  65  Atl.  317,  8  Ann.  Gas.  271. 

"Sanger  v.  Blayden  (1894)  7  Tex.  Civ. 
App.  605,  26  8.  W.  847.  See  Liberman  v. 
Beckwith,  supra,  note  10. 

Upon  the  general  question  of  what  con- 
stitutes "satisfactory  title"  within  the  re- 
quirement of  a  land  contract  or  other 
agreement  relating  to  land,  see  note  to 
HoUingsworth  v.  Ck)lthurst,  18  L.R.A.(N.S.) 
741. 

"Curtis  V.  Sexton  (1906)  201  Mo.  217, 
100  S.  W.  17.  The  exact  facts  in  this  con- 
nection are  not  clearly  stated  by  the  court. 
It  seems  that  the  deed  tendered  by  the  ven- 
dee was  one  of  special,  not  general,  war> 
ranty;  that  is,  it  was  a  warranty  of  the 
title  against  the  claims  of  all  persons  claim- 
ing under  or  through  the  vendee,  and  it 
amounted  to  the  vendee  giving  back  to  the 
vendor  the  same  title  he  had  given  and 
which  he  had  agreed  to  repurchase.  There 
was  another  objection  that  it  did  not  show 
that  the  vendee  had  acquired  the  title  to 
the  land  which  his  contract  called  for.    The 
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that  the  last  payment  of  the  vendee  was 
not  made  when  that  payment  fell  due 
after  the  vendor'a  ohligation  to  re- 
purchase was  due,  since,  if  the  vendee 
had  paid  this  instalment^  it  would  have 
been  immediately  returned  to  him  upon 
the  vendor's  peiformance  of  his  agree- 
ment.^ The  failure  of  the  vendee  to  pay 
an  encumbrance  cannot  be  urged  in  de- 
fense of  the  vendor's  refusal  to  abide  by 
his  agreement,  where  the  money  was 
paid  by  the  vendee  to  the  vendor,  but 
not  rightfully  applied  to  the  payment  of 
the  encumbrance.^^  The  failure  of  a 
vendee  of  mining  property  to  meet  as- 
sessment work  for  the  last  year  of  the 
contract  does  not  prevent  his  rescinding 
the  contract  and  recovering  the  purchase 
price,  where  neither  of  the  assessments 
for  the  two  previous  years  had  been  met 
until  the  work  was  done  and  request  for 
payment  made,  and  on  this  last  year  no 
work  had  been  done,  nor  demand  for 
payment  made.** 

ZSleotioa  of  vendee  to  resell  and  notice 

to  vendoT. 

Where  an  election  to  rescind  has  been 
made  and  the  vendor  notified  thereof,  it 
has  been  held  that  a  tender  of  a  deed 
is    not    necessary.      Upon   the    election 


being  made  and  brought  to  the  attention 
of  the  vendor,  the  rights  of  the  parties 
respectively  under  the  contract  become 
fixed;  the  vendor  is  then  bound  to  re- 
purchase and  pay  the  money  and  the 
vendee  to  receive  the  money  and  reoon- 
vey;  either  party  could  then  require  the 
other  to  perform,  and  neither  could  in- 
sist on  the  default  of  the  other,  so  long 
as  he  was  himself  behind  in  his  own  per- 
formance; the  vendor  could  not  demand 
a  deed  until  he  tendered  the  money,  and 
the  vendee  could  not  require  the  money 
until  he  had  offered  a  deed.  Where 
neither  party  offers  to  perform  on  the 
day,  one  is  as  much  in  default  as  the 
other,  so  that  either  party,  after  reliev- 
ing himself  from  his  own  default  by  per- 
formance or  an  offer  to  perform,  could 
require  the  other  to  perform  within  a 
reasonable  time,  but  neither  could  insist 
that  the  other  had  lost  his  rights  under 
the  contract  until  he  had  himself  done 
what  he  was  bound  to  do.  The  failure 
of  both  parties  to  perform  on  the  day  is 
equivalent  to  a  waiver  by  each  of  the  de- 
fault of  the  other.i^ 

Other  cases  do  not  consider  that  an 
election  to  reconvey  dispenses  with  a 
tender  by  the  vendee."    An  agreement 


conveyance  in  this  case  was  of  a  one-six- 
teenth interest  in  the  property,  there  had 
been  conveyed  to  the  vendee  a  one-eighth 
interest)  and  he  had  subsequently  conveyed 
to  the  wife  of  the  vendor  and  also  the  wife 
of  the  vendor's  partner  a  one-thirty-eecond 
interest  each,  leaving  him  with  a  one-six- 
teenth interest,  which  he  agreed  to  convey. 

IS  Curtis  V.  Sexton  (Mo.)  supra. 

i^Ibid.  The  purchase  in  this  case  was 
of  an  undivided  one-sixteenth  interest  in 
property.  An  undivided  one  eighth  of  the 
property  was  actually  coninsy«d  to  the  ven- 
dee, with  the  intention  of  hwrtag  the  vendee 
convey  a  one  thirty-second  t»  the  grantor's 
wife  and  a  one  thirty-second  to  the  wife 
of  the  grantor's  partner,  leaving  but  one 
sixteenth  remaining  in  the  vendee.  In  the 
deed  the  vendee  assumed  the  payment  of 
one  eighth  of  the  encumbrance;  whether  he 
paid  one  eighth  of  the  encumbrance  does 
not  clearly  appear,  but  it  seems  he  paid 
only  one  sixteenth.  The  objection  seems 
not  to  have  been  based  on  any  failure  in 
tiiis  regard. 

In  Markley  v.  Godfrey  (1916)  264  Pa. 
90,  98  At).  785,  two  lots,  which  were  subject 
to  a  mortgage,  were  purchased,  one  of  which 
the  vendor  agreed  to  repurchase,  it  being 
understood  that  it  was  to  be  free  from  the 
mortgage  covering  the  two  lots.  The  lot 
which  the  vendor  thus  agreed  to  repurchase 
was  not  free  from  the  mortgage  upon  the 
date  fixed  for  the  expiration  of  the  option, 
but  since  the  vendor  refused  to  accept  a 
reconveyance,  this  fact  is  not  given  any 
weight  by  the  court. 
L.R.A.1917C. 


WMcDougall  V.  0'Connell(1913)72  Wash. 
d49,  130  Pac.  S62,  131  Pac.  204. 

"Brown  v.  Slee  (1880)  103  U.  S.  828,  26 
L.  ed.  618. 

The  court,  in  Markley  v.  Godfrey  (Pa.) 
supra,  having  held  that  the  election  to 
rescind  was  made  at  a  proper  time,  holds 
that,  under  the  contract,  it  was  not  neces- 
sary for  the  vendee  to  tender  a  deed  upon 
the  date  of  the  expiration  of  the  option. 
The  court  states:  "Not  in  express  terms 
and  not  by  implication  does  the  agreement 
call  for  anything  more  from  plaintiff  than 
due  notice  of  his  election  to  exercise  his 
right  or  option  under  it."  It  is  stated  that 
there  can  be  no  doubt  that  the  repurchase 
was  to  be  followed  by  a  formal  conveyance, 
and  thereupon  by  payment  of  the  price 
fixed,  but  there  is  nothing  to  justify  a  hold- 
ing that  either  of  these  things  had  to  be 
done  on  the  date  fixed  for  the  expiration 
of  the  option. 

Where  the  vendee  merely  has  a  contract 
of  purchase  no  tender  is  necessary;  especial- 
ly under  a  statute  providing  that  the  offer 
to  surrender  up  title  to  propertv  is  equiva- 
lent to  an  actual  tender  of  an  instrument 
which  would  have  had  Jhat  effect.  Her- 
berger  v.  Husmann  (1890)  3  Cal.  Unrep. 
Gas.  304,  24  Pac.  1068. 

17  In  Ciirtis  v.  Sexton  (1910)  142  Mo. 
App.  179,  126  S.  W.  806,  the  vendee  wrote 
the  vendor,  stating  that  he  would  have  to 
let  his  interest  in  the  property  go,  as  per 
the  agreement,  stating  the  date  of  the  agree- 
ment, and  expressly  stating  that  he  gave 
notice  that  on  that  day  he  would  be  ready 
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of  the  vendor  to  repurchase  the  land  is 
treated  as  in  the  nature  of  an  option  to 
the  vendee,  which  must  be  exercised 
strictly  in  accord  with  the  contract. 
ThuSy  where  the  agreement  was  to  re- 
purchase upon  a  day  stated,  the  time 
is  of  the  essence  of  the  contract,  and 
the  option  must  be  exercised  at  the 
time  stated  or  the  right  ceases.  It  is  the 
duty  of  the  purchaser  to  make  a  tender 
of  his  deed  upon  the  day  stated,  and  his 
failure  to  do  so  is  fatal  to  his  exercise 
of  the  option."* 

The  courts  are  not  agreed  as  to  when 
the  election  must  be  made.  It  is  the 
doctrine  of  some  cases  that  it  cannot  be 


made  after  the  time  fixed,  but  that  it 
may  be  made  before  the  expiration  of  the 
time  limit,^^  provided  such  election  con- 
tinues unchanged  and  unmodified  until 
the  day  on  which  the  option  expires.** 

A  rescission  and  tender  of  conveyance 
on  the  day  following  the  expiration  of  a 
year  is  in  time  where  the  vendee  had  the 
privilege  of  keeping  the  property  a  year, 
and  at  the  end  of  the  year  determining 
whether  or  not  he  would  convey  it  back ; 
under  such  a  contract  he  is  entitled  to 
make  his  election  "at  the  end  of  the  year, 
not  within  it."** 

But  a  somewhat  more  liberal  doctrine 
is  adhered  to  in  other  cases,  that  action 


to  receive  the  cash  and  turn  his  interest  | 
over  to  the  vendor,  or  to  whomsoever  the  , 
vendor  should  order. 

Under  a  contract  entitling  the  vendee  to 
rescind  in  case  he  should  be  dissatisfied  with 
the  title,  it  has  been  stated  that  the  term 
"dissatisfaction"  means  not  simply  an  ex- 
pression or  declaration  by  the  vendee  to 
the  effect  that  he  is  dissatisfied,  but  such 
dissatisfaction  as  would  authorize  a  rescis- 
sion of  the  contract  must  be  not  only  a 
statement  to  that  effect,  but  it  must  be 
accompanied  with  a  tender  or  offer  to  re- 
convey,  and  an  offer  or  tender  of  the  rent 
due  the  vendor.  A  naked  expression  of 
dissatisfaction,  without  these  things  ac- 
companying it,  would  be  unavailing.  San- 
ger V.  Slayden  (1894)  7  Tez.  Civ.  App.  605, 
26  S.  W,  847. 

Ha  Curtis  v.  Sexton  (Mo.)  supra.  In  this 
case  the  parties  lived  in  a  distant  state, 
and  it  was  held  to  be  the  duty  of  the 
purchaser  to  make  a  tender  of  his  deed  at 
the  place  where  the  defendant  resided, 
where  the  contract  was  to  be  performed, 
and  where  the  property  was  situated. 
There  was  held  to  be  no  waiver  by  the 
vendor  of  a  tender  of  the  deed. 

IS  In  the  case  of  a  conveyance  of  property 
to  the  executors  of  an  estate,  in  which  the 
vendor  agreed  '^that  in  five  years  from  the 
date  of  this  contract  he  will,  if  the  estate 
or  its  legal  assigns  so  desire,  purchase  back 
the  land"  for  a  stated  sum,  an  election  to 
reconvey  the  land  need  not  necessarily  be 
brought  to  the  vendor's  attention  on  the 
day  the  repurchase  was,  under  the  contract, 
to  be  made.  It  is  enough  if,  at  any  time 
before  the  expiration  of  the  time  limit,  the 
election  is  made  and  the  vendor  properly 
notified.  Time  is  material  in  the  sense  that 
the  election  must  be  made  within  the  five 
years.  If  that  is  not  done,  the  obligation 
of  the  vendor  to  take  back  the  property  is 
gone.  Brown  v.  Slee  (1880)  103  U.  S.  828, 
26  L.  ed.  618. 

Where  the  vendee  in  a  contract  of  sale 
has  the  right  of  rescinding  provided  he  gives 
thirty  days'  notice,  a  notice  given  more  than 
thirty  days  before  the  expiration  of  the 
time  limit  is  sufl[icient.  Herberger  v.  Hus- 
mann  (1890)  3  Cal.  Unrep.  304,  24  Pac. 
1058. 
L.RA.1917C. 


19  Markley  v.  Godfrey  (1916)  254  Pa.  99, 
98  Atl.  785.  The  proper  time  for  the  giving 
of  the  notice  was  on  September  23.  On 
July  12,  preceding,  the  vendee  wrote  to  his 
vendor,  giving  notice  that  he  elected  to 
rescind.  The  court,  after  discussing  the 
time  at  which  notice  must  be  given  under 
the  contract,  states:  '^Giving  it  for  present 
purposes  the  meaning  which  is  the  most 
favorable  possible  one  to  defendant,  it  im- 
ports that  plaintiff's  election  to  exercise 
his  right  under  the  agreement  must  be  made 
and  defendant's  resulting  liability  could 
only  arise  on  September  23d,  1912,  and  that 
a  default  on  plaintiff's  part  to  make  an 
adequate  election  on  that  particular  day 
terminated  both  the  right  and  the  liability." 
The  court  then,  turning  to  the  notice  which 
had  been  given  in  July  preceding,  states: 
"It  is  difficult  to  perceive  any  reason  .  .  . 
for  denying  to  a  positive  declaration  made 
by  plaintiff  to  defendant  at  any  time  during 
the  running  of  the  y«ar  that  he,  plaintiff, 
elected  to  insist  on  September  23,  1912,  on 
defendant's  repurchasing  the  lot,  the  effect 
of  a  valid  exercise,  with  respect  to  the  time 
mentioned  in  the  agreement,  of  the  right 
conferred  on  him  by  it,  provided  the  de- 
termination continued  mikianged,  its  ex- 
pression unrelinquished,  and  the  agreement 
itself  unabandoned  on  that  day." 

Nor  is  this  construction  interfered  wltii 
by  a  statement  in  the  letter  that  the  pur- 
chaser would  give  the  land  into  the  hands 
of  the  vendor  for  convenience'  sake  from 
that  date,  since  this  is  but  an  expression 
of  willingness  to  do  something  which  mi^t, 
in  the  vendor's  judgment,  serve  bis  con- 
venience. It  was  not  necessary  that  he 
should  accept  this  proposition.    Ibid. 

80  Rhine  V.  Ellen  (1868)  36  Cal.  362.  In 
this  case  the  vendee,  on  the  first  day  after 
the  expiration  of  the  year,  sought  the  ven- 
dor, who  was  absent  from  the  state,  and, 
finding  a  man  claiming  to  be  the  vendor's 
agent,  and  whom  the  vendor  acknowledged 
to  be  his  agent,  notified  him  that  he  elected 
not  to  keep  the  property,  and  tendered  him, 
for  the  vendor,  the  conveyance  of  the  prop- 
erty, and  his  right  to  the  stock  of  the  cor- 
poration to  which  it  had  been  conveyed,  in 
pursuance  of  the  understanding  between  the 
parties. 
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within  a  reasonable  time  is  sufficient.'^ 
What  is  a  reasonable  time  for  the  vendee 
to  elect  to  rescind  and  tender  a  recon- 
veyance depends  upon  circumstances. 
Where  the  vendor  acquiesces  in  delay, 
there  is  considerable  latitude  as  to  what 
is  a  reasonable  time.'* 

Without  deciding  whether  the  vendee 
has  a  reasonable  time  within  which  to 
tender  the  deed,  other  cases  hold  that 
where  the  vendee's  failure  to  tender  the 
deed  at  the  time  stipulated  in  the  con- 
tract is  due  to  the  action  of  the  vendor, 
the  vendor  cannot  complain  of  the  fail- 
ure; thus,  where  a  vendee  had  the 
privilege  of  rescinding  the  contract  in 
ease  he  should  be  dissatisfied  with  the 


title,  and  upon  his  declaring  his  dissatis- 
faction to  the  vendor,  the  vendor  prom- 
ised to  remedy  the  defect,  and  asked  for 
time  to  do  so,  the  vendor  cannot  com- 
plain that  the  tender  was  no^  made  at 
the  time  stipulated.'' 

No  particular  form  of  election  to  re- 
scind  or  reconvey  is  necessary.** 

It  is  unnecessary  to  make  tender  of  a 
reconveyance  where  it  is  evident  that 
tender  would  be  useless.** 

II,  Agreements  to  resell, 

A  written  contract  by  a  vendor  to  find 
a  purchaser  for  the  land  sold,  at  a  stated 
sum  per  acre,  executed  after  the  exe- 
cution of  the  contract  of  sale,  but  in  ac- 


Si  Davis  v.  Godart  (1915)  131  Minn.  221, 
164  N.  W..  1091.  In  this  case  the  contract 
contained  an  agreement  that  if  the  pur- 
chaser desired  "to  relinquish  the  land  at 
the  end  of  one  year  from  date  of  this  con- 
tract/' the  amount  paid  should  be  returned, 
with  interest.  The  court  states  that  there 
could  have  been  no  exercise  of  the  option 
prior  to  midnight  of  the  same  day  of  the 
succeeding  year;  tliat  it  could  not  have 
been  made  on  the  last  moment  of  that  day, 
so  that  there  was  necessarily  the  right  to 
exercise  it  after  the  expiration  of  the  year; 
and  since  the  election  on  the  option  might 
have  been  made  after,  it  might  be  made 
within  a  reasonable  time  after.  Whether 
an  exercise  of  the  option  within  twelve 
days  thereafter  is  within  a  reasonable  time 
was  held  not  determinable  from  the  com- 
plaint. The  court  states,  however,  that 
when  the  evidence  is  in,  it  may  be  a  question 
of  fact  for  the  jury,  or  it  may  resolve  itself 
into  one  for  the  court. 

Notice  by  a  vendee  of  his  dissatisfaction, 
and  a  demand  for  the  return  of  his  money, 
two  months  after  the  expiration  of  the 
time  limited  in  an  agreement  of  the  vendor 
to  return  the  vendee  the  amount  paid  "at 
the  end  of  three  years,"  is  within  a  reason- 
able time  where,  at  the  end  of  the  three- 
year  period,  the  vendor  was  in  the  interior 
of  Alaska,  where  deliveries  of  mail  were  in- 
frequent and  irregular,  and  he  was  expect- 
ing to  return  within  a  period  of  a  few 
months,  and  the  notice  of  dissatisfaction 
was  prepared  and  sent  to  his  home  address 
more  than  two  weeks  prior  to  the  date  of 
his  return.  The  delay  caused  no  prejudice, 
and  there  was  no  showing  that,  had  the 
notice  been  sent  to  Alaska,  it  would  have 
been  received,  or  that  the  vendor  was  in 
any  worse  position  than  he  would  have  been 
in  had  the  notice  been  mailed  to  him  im- 
mediately after  the  expiration  of  the  time 
limit.  McDougall  v.  O'Connell  (1913)  72 
Wash.  349,  130  Pac.  362,  131  Pae.  204. 

<s  What  is  a  reasonable  time,  in  view  of  all 
the  circumstances,  is  ordinarily  for  the  jury 
to  determine.  Thus,  under  an  agreement 
tliat  "if  at  the  end  of  three  (3)  years  you 
can't  sell  at  an  advance  to  cover  six  (6) 
per  cent  interest  on  investment  I  will  take 
L.R.A.1917C. 


the  land  back  and  refund  money,"  whether 
an  election  over  five  years  after  the  expira- 
tion of  the  three  years  is  within  a  reason- 
able time  is  for  the  jury  where  the  vendor, 
when  consulted  in  regard  to  the  land,  did 
not  deny  his  liability  to  repurchase  it,  but 
apparently  acquiesced  in  the  attempts  of 
the  vendee  to  sell.  Muer  v.  Redstock 
(1904)  92  App.  Div.  587,  87  N.  Y.  Supp.  86. 

ss  Sanger  v.  Slayden  (1894)  7  Tex.  Civ. 
App.  605,  26  S.  W.  847. 

•*A  letter  written  by  one  of  several 
executors,  in  his  own  name  as  executor, 
stating  where  all  necessary  papers  for  the 
closing  of  the  matters  between  the  parties 
and  the  redeeding  of  the  land  had  been  left, 
and  concluding  that  the  balance  of  the 
amount  due  will  fall  due  on  a  stated  date, 
and  that  "we  shall  desire  the  money  at 
that  time,  as  per  contract,"  which  was  re- 
ceived and  treated  by  the  vendor  as  an  elec- 
tion to  reconvev,  is  sufficient.  Brown  v. 
Slee  (1880)  103  IT.  S.  828,  26  L.  ed.  618.  No 
particular  form  of  election  was  provided  in 
the  contract.  The  letter  was  written  by 
the  executor,  who  held  title  to  the  property 
in  his  own  name,  with  the  assent  of  his 
coexecutors. 

SB  In  Dean  v.  Hawes  (1913)  21  Cal.  App. 
350,  131  Pac.  885,  the  vendee  notified  the 
vendor  orally  and  in  writing  that  she  ac> 
cepted  the  option  to  reconvey,  and  at  the 
same  time  ofi'ered  to  make  a  deed  to  the 
defendant  upon  his  compliance  with  the  con- 
ditions of  the  option.  From  time  to  time 
thereafter  she  made  repeated  demands  up- 
on the  vendor  to  fulfil  his  contract,  but  in 
each  instance  he  refused  because  of  his  con- 
fessed financial  inability  to  do  so,  and 
finally  repudiated  the  entire  transaction. 
This  was  held  to  make  a  tender  imneees- 
sary. 

Livieratoe  v.  Commonwealth  Security  Co. 
(1910)  67  Wash.  376,  106  Pac.  1125,  holding 
that  a  purchaser  under  a  land  contract  was 
entitled  to  recover  his  money  upon  a  rescis- 
sion of  his  contract  under  the  agreement, 
although  he  had  not  tendered  a  transfer  or 
assignment  of  his  contract  or  interest  in 
the  land,  where  it  was  shown  that  the  ten- 
der, if  niade,  would  not  have  been  accepted. 
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cordance  with  an  oral  agreement  made  at 
the  time  the  contract  of  sale  was  entered 
into,  is  upon  a  sufficient  consideration.*^ 


No  is  the  vendor  rdtieved  of  his  agree- 
ment on  the  theory  that  it  is  impossible 
of  performance." 


MHurless  v.  Wiley  (1914)  91  Kan.  347, 
L.R.A.  1915C,  177,  137  Pac.  981.  The  court 
states  that  a  consideration  is  implied  from 
the  contract  being  in  writing,  and  its  char- 
acter is  properly  shown  by  parol.  The 
deed  in  this  case  was  made  by  a  third  per- 
son to  the  vendee. 

S^Hurless  v.  Wiley  (Kan.)  supra.  The 
vendor  sought  to  show  in  this  case  that  it 
was  impossible  to  secure  a  purchaser  of  the 


land  at  the  price  agreed  upon,  which  was 
an  advance  of  $5  an  acre  over  the  purchase 
price. 

HoKANSON  V.  Westbbn  Empisb  Land  Co. 
ante,  761. 

The  general  subject  of  intervening  im* 
possibility  of  performance  of  contract  as 
a  defense  is  discussed  in  the  note  in  L.RA. 
1916F,  10.  W.  A.  E. 


UTAH  SUPREME  COURT. 

DENVER    &    RIO    GRANDE    RAILROAD 
COMPANY,  Appt., 

V. 

ASHTON-WHYTE-SKILLICORN  COM- 
PANY, Respt. 

(—  Utah,  — ,  162  Pac.  83.) 

Ehridence  —  ires  Ipsa  loquitur  —  escape 
of  cars. 

The  mere  fact  that  cars  with  proper 
brakes  which  are  placed  for  loading  on  a 
public  siding  having  considerable  grade,  es- 
cape and  nm  out  onto  the  main  track  to 
the  injury  of  property  belonging  to  the 
carrier,  after  it  had  become  necessary  for 
the  shipper  to  move  them  to  facilitate  load- 
ing from  where  thepr  were  left  by  the  car- 
rier, does  not  establish  negligence  under  the 
maxim,  Res  ipsa  loquitur,  which  will  ren- 
der the  shipper  liable  for  the  injury,  if  the 
shipper  is  not  shown  to  have  been  at  work 
about  them  when  the  escape  occurred. 
Fwr  other  oases,  see  Evidence,  IL  h,  i,  in 

Dig.  1-52  N,  8. 

(December  19,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Salt  Lake  Coun- 
ty granting  a  motion  for  nonsuit  in  an 
action  brought  to  recover  damages  for  in- 
jury to  plaintiff's  property  alleged  to  have 
been  caused  by  defendant's  negligence. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Van  Cott,  Allison,  A  Rtter,  B. 
R.  Howell,  and  J.  R.  Haas,  for  appellant: 

The  cars  which  ran  away  and  did  the 
damage  complained  of  were  delivered  to 
defendant  prior  to  the  accident,  and  were 
in  its  possession  and  under  its  control  and 
management. 

Betts  V.  Boyd,  31  Neb.  816,  48  N.  W.  889; 
Bloyd  V.  Pollock,  27  W.  Va.  75. 

^e  doctrine  of  res  ipsa  loquitur  applies. 

5  Wigmore,  £v.  2d  ed.  pp.  652-^5; 
Lawson,  Presumptive  Ev.  p.  122;  Byrne  ▼. 
Boadle,  2  Hurlst.  &  C.  722,  159  Eng.  Re- 
print, 299,  33  L.  J.  Exch.  N.  S.  13,  9  L. 
T.  N.  8.  450,  12  Week.  Rep.  279;  Scott  v. 
London  &  St.  K.  Docks  Co.  3  Hurlst.  &  C. 
596,  159  Eng.  Reprint,  665,  34  L  J.  Exch. 
N.  S.  220,  11  Jur.  N.  S.  204,  13  L.  T.  N.  8. 
148,  13  Week.  Rep.  410;  Kearney  v.  London, 
B.  ft  S.  C.  R.  Co.  L.  R.  5  Q.  B.  411,  L.  R. 
6  Q.  B.  759,  40  L.  J.  Q.  B.  N.  8.  285,  24  L. 
T.  N.  8.  913,  20  Week.  Rep.  24,  19  Eng.  Rul. 
Cas.  1;  Sweeney  v.  Erving,  228  U.  S.  238, 
57  L.  ed.  818,  33  Sup.  Ct.  Rep.  416,  Ann. 
Cas.  1914D,  905;  San  Juan  Light  k  Transit 
Co.  y.  Requena,  224  U.  8.  89,  56  L.  ed. 
680,  32  Sup.  Ct.  Rep.  399 ;  ChenaU  v.  Palmer 
Brick  R.  Co.  117  Ga.  106,  43  8.  E.  443,  18 
Am.  Neg.  Rep.  268;  Dearden  ▼.  San  Pedro, 
L.  A.  &  8.  L.  R.  Co.  33  Utah,  147,  93  Pac. 
271;  Judson  v.  Giant  Powder  Co.  107  Cal. 
549,  29  L.R.A.  718,  48  Am.  St.  Rep.  146, 
40  Pac.  1020 ;  Rose  v.  Stephens  &  C.  Transp. 
Co.  20  BUtchf.  411,  11  Fed.  438;  Newark 
Electric  Light  A  P.  Co.  v.  Ruddy,  62  N.  J. 


Note. —  A  search  has  failed  to- disclose 
any  cases  as  to  the  liability  of  a  shipper 
or  consignee  for  the  escape  of  a  car,  other 
than  those  in  which  recovery  has  been 
sought  by  an  employee  injured  while  the 
car  was  being  moved  by  the  servants  of  the 
consignor  or  shipper,  by  reason  of  tlie  de- 
fective condition  of  the  brake.  These  cases 
may  be  found  in  notes  to  Haskell  &  B.  Car 
Co.  V.  Przezdziankowski,  14  L.R.A.(N.S.) 
972,  and  Republic  Elevator  Co.  v.  Lund,  45 
L.R.A.(N.S.)  707,  on  "Duty  of  consignor 
or  consignee  to  his  employees  as  to  the  con- 
dition of  cars." 

As  to  proximate  cause  of  injury  caused 
L.RA.1917C. 


by  car  or  engine  set  in  motion  by  third 
person,  see  note  to  Wellington  v.  Pelietier, 
26  L.R.A.(N.S.)  719. 

As  to  the  liability  of  a  carrier  for  per- 
sonal injuries  to  a  consignor  or  consignee 
or  his  employee  caused  by  a  defective  car, 
see  note  to  Chicago,  I.  &  L.  R.  Co.  ▼.  Pritch- 
ard,  9  L.R.A.(N.S.)  857. 

As  to  liability  of  railroad  company  to 
employees  for  negligence  of  shippers  in 
their  use  of  instrumentalities  for  loading 
and  unloading  cars,  see  note  to  Canadian 
Northern  IL  Co.  v.  Walker,  24  L.R.A.(NjS.} 
1020, 
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L.  505,  57  L.R.A.  024,  41  Atl.  712,  5  Am. 
Ne^.  Rep.  402. 

•    Messrs.  Bugley  A  Ashton,  for  respond- 
ent: 

The  rule  of  res  ipsa  loquitur  cannot  be 
sueceasfuUy  invoiced  by  plaintiff  to  fasten 
responsibility  on  defendant  for  this  unex- 
plained accident. 

8  Enc.  Et.  872;  Christensen  ▼.  Oregon 
Short  Line  R.  Co.  35  Utah,  137,  20  L.R.A. 
(N.S.)  255,  99  Pac.  676,  18  Ann.  Cas.  1159, 
1  N".  0.  C.  A.  232;  Union  P.  R.  Co.  ▼.  Har- 
wood,  31  Kan.  388,  2  Pac.  605;  Kesterson 
▼.  Southern  R.  Co.  146  N.  C.  276,  59  S.  £. 
871;  Edgar  y.  Rio  Grande  Western  R.  Co. 
32  Utah,  330,  11  L.RA.(K.S.)  738,  125  Am. 
St.  Rep.  867,  90  Pac.  745;  Roddy  v.  Mis- 
souri P.  R.  Co.  104  Mo.  234,  12  L.R.A.  746, 
24  Am.  St.  Rep.  333,  15  8.  W.  1112;  Savan- 
nah, F.  &  W.  R.  Co.  T.  Booth,  98  Ga.  20,  25 
S.  £.  928;  Hale  y.  New  York,  N.  H.  k  H. 
R.  Co.  190  Mass.  84,  76  N.  E.  650;  Shel- 
trawn  v.  Michigan  C.  R.  Co.  128  Mich.  660, 
87  N.  W.  893 ;  Sykes  v.  St.  Louis  &  S.  F. 
R.  Co.  178  Mo.  693,  77  S.  W.  723;  O'Leary 
v.  Erie  R.  Co.  169  N.  Y.  289,  62  N.  E.  346*; 
Wheeling  k  L.  E.  R.  Co.  v.  Rupp,  27  Ohio 
C.  0.  212. 

Frick,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  in  substance,  alleges  that  it 
is  the  owner  of  and  operates  a  certain  line 
of  railroad  in  Utah,  and  that  in  1912  it 
also  owned  and  operated  a  csctain  branch 
line  known  as  the  Sandy  Braneh,  which  ex- 
tended about  3  miles  easterly  from  its 
main  line  at  Midvale,  Salt  Lake  county; 
that  on  November  8,  1912,  at  defendant's 
request,  the  plaintiff  delivered  to  the  de- 
fendant for  its  use  at  a  point  on  said  Sandy 
Branch  about  3  miles  distant  from  said  Mid- 
vale  two  empty  cars;  that  the  defendant 
after  it  had  loaded  one  of  said  cars,  eace- 
lessly  and  negligently  permitted  said  two 
cars  to  escape  and  run  down  plaintiff's 
track,  which  is  on  a  declining  grade  from 
the  point  where  said  cars  were  placed  to 
be  loaded,  to  Midvale;  that  said  cars  ran 
into  and  damaged  other  cars,  to  the  plain- 
tiff's damage,  etc. 

The  defendant  answered  the  oomplaint, 
admitting  the  placing  of  the  cars,  that  they 
escaped,  and  that  plaintiff  was  thereby  dan^ 
aged  tp  a  certain  amount,  and  denied  all 
other  allegations  of  the  complaint.  The 
defendant  also  plesded  some  affirmative  de- 
fenses, which,  in  view  of  the  ruling  of  the 
district  court,  are  not  material  now. 

Upon  the  foregoing  tssmes  the  parties  en- 
tered upon  a  trial  of  the  case. 

In  support  of  its  allegations  the  plaintiff, 
in  anbstanoe,  proved  that  a  "day  or  two  be- 
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fore  November  9,  1912,"  one  of  plaintiff's 
trainmen  placed  two  empty  cars  on  a  siding 
or  spur  track  on  the  Sandy  Branch  afore- 
said, which  was  used  by  the  defendant  to 
load  the  rock  or  stone  taken  from  its  quarry, 
which  was  some  miles  distant  from  the  sid- 
ing; that  the  siding  was  used  by  th«  de- 
fendant in  common  with  other  patrons  of 
the  plaintiff  for  loading  and  unloading 
freight;  that  the  siding  or  i^r  track  afore- 
said was  laid  on  an  incline  of  between  4  and 
6  per  cait;  that  the  defendant  had  erected 
a  derrick  at  the  siding  or  spur  track,  which 
it  used  in  loading  the  rock  produced  in  its 
quarry  onto  the  ears,  usually  flat  cars,  fur- 
nished by  the  plaintiff,  whieh  rock,  it  seems, 
was  hauled  from  defendant's  quarry  to  the 
siding  aforesaid;  that  on  the  9th  day  of 
November,  1912,  the  time  of  day  does  not 
appear,  the  two  cars  that  were  placed  on  the 
siding  a  day  of  two  before  escaped  and  ran 
down  the  incline  to  Midvale  station,  where 
they  collided  wiMt  another  car,  which  was 
thereby  greatly  damaged;  that  one  of  the 
ears  which  ran  away  was  loaded  with  rock, 
and  the  other  was  empty;  that  the  brakes 
on  the  two  cars'  in  question  had  been  in- 
speoted  and  were  in  good  condition,  and 
woald  operate  both  on  the  day  the  oars  were 
placed  on  the  siding  and  immediately  after 
the  collision  had  occurred;  that  a  trainman 
who  placed  the  oars  on  the  siding  had  set 
the  hand  brakes  on  them  when  he  placed 
them  there,  and  he  then  had  satisfted  him- 
self that  the  brakes  had  been  properly  set 
and  thai  they  held  the  cars  in  place  on  the 
siding;  that  only  one  car  could  be  loaded 
at  the  derrick  at  the  same  time,  and  when 
that  was  done  the  loaded  car  had  to  be 
moved  forward  so  as  to  make  room  for  an- 
other. The  injury  and  damage  to  the  car 
and  the  amount  thereof  were  admitted. 

After  producing  the  foregoing  evidence, 
the  plaintiff  rested,  and  the  defendant  in- 
terposed a  motion  for  a  nonsuit  upon  vari- 
ous grounds,  among  others,  that  the  plain- 
tiff had  failed  to  establish  any  negligence 
on  the  part  of  the  defendant,  and,  further, 
that  it  had  failed  to  prove  what  or  who 
had  caused  the  cars  to  escape.  The  dis- 
trict court  sustained  the  motion,  entered 
judgment  dismissing  the  action,  and  the 
plaintiff  appeals.  The  only  error  assigned 
is  the  granting  of  the  motion  for  a  non- 
suit. 

li  seems  quite  clear  that,  if  the  proof 
of  negligence  in  this  case  is  to  be  governed 
by  the  ordinary  rules  of  evidence  which  gen- 
erally control  in  negligence  cases,  the  evi- 
dence is  insufficient  to  establish  either  the 
defendant's  negligence  or  what  or  who 
caused  the  two  cars  to  escape.  Counsel  for 
plaintiff,  however,  contend  that  under  the 
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undisputed  facts  of  this  case  the  maxim 
res  ipsa  loquitur  applies  in  their  client's 
favor,  and  hence  the  evidence  was  sufficient 
to  establish  at  least  a  prima  facie  case  of 
negligence  on  the  part  of  the  defendant, 
and  hence  the  court  erred  in  sustaining  the 
motion  for  a  nonsuit.  Is  that  contention 
sound? 

As  we  have  seen,  the  transaction  in  this 
case  is  not  essentially  different  from  what 
it  must  necessarily  be  between  a  common 
carrier  of  freight  and  the  shippers  of  arti- 
cles that  are  produced  or  shipped  in  large 
quantities  over  the  line  of  railroad  owned 
and  operated  by  the  carrier.  Here  the  de- 
fendant had  a  stone  or  rock  quarry  which 
was  a  few  miles  off  from  the  railroad.  In 
order  to  get  the  rock  to  market  the  defend- 
ant was  compelled  to  transport  them  on 
plaintiff's  cars.  To  accomplish  that  pur- 
pose the  defendant  had  erected  a  derrick  at 
plaintiff's  siding  or  spur  track  aforesaid  by 
means  of  which  the  rock  were  loaded  on 
the  flat  cars  of  the  plaintiff.  The  derrick 
was  so  arranged  that  only  one  flat  car  could 
be  loaded  at  the  same  time,  and  when  one 
car  was  loaded  it  had  to  be  moved  forward 
so  as  to  make  room  for  another  to  be  loaded 
at  the  derrick.  As  the  rock  were  hauled 
from  defendant's  quarry  they  were  thus,  by 
means  of  the  derrick,  transferred  or  loaded 
upon  the  flat  cars  furnished  by  the  plain- 
tiff to  the  defendant  at  the  siding  or  spur 
track  aforesaid.  Kow,  counsel  contend  that 
all  that  plaintiff  was  required  to  prove  was 
that  the  two  cars  were  placed  at  the  siding 
at  the  request  of  the  defendant  for  the  pur- 
pose aforesaid;  that  the  cars  and  brakes 
were  in  good  condition  when  they  were  so 
placed  there;  that  the  brakes  were  properly 
set;  and  that  they  were  sufiicient  to  hold 
the  cars  at  rest  on  the  siding  while  being 
loaded  in  the  ordinary  and  usual  manner 
by  means  of  the  derrick.  The  cars,  it  is 
contended,  were  thus  in  defendant's  posses- 
sion and  under  its  immediate  management 
and  control,  and,  in  view  of  the  fact  that 
they  escaped  and  ran  down  the  track,  the 
presumption  arises  that  they  did  so  by 
reason  of  something  the  defendant  did 
which  it  should  not  have  done  or  something 
it  omitted  to  do  which  it  should  have  done, 
and  hence  a  prima  facie  case  of  negligence 
is  made  out.  Counsel  cite  and  rely  upon 
the  following  cases  in  support  of  their  con- 
tention: Byrne  v.  Boadle,  2  Hurlst.  4h  C. 
722,  159  Eng.  Reprint,  299,  33  L.  J.  Exeh. 
N.  S.  13,  9  L.  T.  N.  S.  460,  12  Week.  Rep. 
279 ;  Scott  v.  London  &  St.  K.  Docks  Co.  3 
Hurlst.  &  C.  596,  159  Eng.  Reprint,  665,  34 
L.  J.  Exch.  N.  S.  220,  11  Jur.  N.  S.  204,  13 
L.  T.  N.  S.  148,  13  Week.  Rep.  410;  Kearney 
V.  London,  B.  &  S.  C.  R.  Co.  U  R.  5  Q.  B. 
L.RJiL.1917C. 


411 ;  Sweeney  v.  Erving,  228  U.  8.  238,  57 
L.  ed.  815,  33  Sup.  Ct.  Rep.  416,  Ann.  Cas. 
1914D,  905;  Chenall  V.  Palmer  Brick  Co. 
117  Ga.  106,  43  S.  E.  443,  13  Am.  Neg.  Rep. 
258;  Judson  v.  Giant  Powder  Co.  107  Cal. 
549,  29  L.R.A.  718,  48  Am.  St.  Rep.  146, 
40  Pao.  1021;  Newark  Electric  Light  A,  P. 
Co.  V.  Ruddy,  62  N.  J.  L.  605,  67  UR-A. 
624,  41  Atl.  712,  5  Am.  Keg.  Rep.  402; 
Patton  V.  Texas  &  P.  R.  Co.  179  U.  S.  659, 
45  L.  ed.  361,  21  Sup.  Ct.  Rep.  275.  They 
also  cite  Wigmore  on  Evidence,  §  2609, 
where  the  maxim  is  discussed. 

It  is  not  necessary  for  us  to  pause  to 
review  the  foregoing  cases.  It  is  sufiieient 
to  say  that  all  of  them  are  correctly  decided, 
and  that  the  maxim  of  res  ipsa  loquitur 
is  there  correctly  stated  and  applied.  Nei- 
ther is  it  necessary  for  us  to  again  discuss 
the  conditions  under  which  the  maxim  or- 
dinarily applies.  Those  conditions  are 
sufficiently  illustrated  in  the  cases  of  Dear- 
den  V.  San  Pedro,  L.  A.  ft  S.  L.  R.  Co. 
33  Utah,  147,  93  Pac.  271;  Paul  v.  Salt 
Lake  City  R.  Co.  34  Utah,  1,  95  Pac.  363; 
Christensen  v.  Oregon  Short  Line  R.  Co. 
35  Utah,  137,  20  L,BJ^.(N.S.)  266,  99 
Pac.  676,  18  Ann.  Cas.  1159,  1  N.  C.  C.  A. 
232.  Counsel,  however,  do  not  contend  that 
in  any  of  the  cases  referred  to  the  facts 
were  like  those  that  control  the  case  at  bar, 
but  what  they  do  contend  is  that  the  un- 
disputed facts  bring  this  case  within  the 
maxim. 

We  cannot  yield  assent  to  that  conten- 
tion. In  our  judgment  the  contention  is 
fallacious  in  that  it  assumes  a  very  essen- 
tial element,  namely,  that  the  two  cars  at 
the  time  they  escaped  were  under  the  im- 
mediate control  and  management  of.  the  de- 
fendant; and  upon  that  assumption  they 
base  another,  namely,  that  the  defendant 
did  or  omitted  something  which  caused  the 
cars  to  escape.  It  is  quite  true  that»  if  a 
passenger  is  injured  while  he  is  on  the  train 
of  a  common  carrier  which  collides  with 
another  train,  the  maxim  of  res  ipsa 
loquitur  applies,  because  the  train  and  the 
track  on  which  it  was  operated  and  on 
which  the  passenger  was  injured  were  un- 
der the  immediate  control  and  management 
of  the  carrier,  and  hence  the  presumption 
may  well  be  indulged  that  the  collision  was 
caused  by  something  done  or  omitted  by  the 
carrier.  Where,  however,  as  here,  the  car- 
rier merely  places  a  car  upon  a  siding  owned 
and  operated  by  him,  and  to  which  other 
shippers  and  the  public  generally  have 
access,  and  which  car  is  placed  there  for 
the  convenience  of  a  particular  shipper  to 
be  loaded  by  him,  the  car  Js  not  necessarily 
under  the  immediate  and  eontinuone  con- 
trol or  management  of  the  shipper  during 
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all  of  the  time  it  may  be  on  the  siding'. 
Under  such  conditions  it  |ii.ay  well  be  that  a 
stranger  to  both  the  shipper  and  the  car- 
rier, or  some  other  shipper  or  patron  of  the 
carrier,  may  in  some  way  have  come  in  con- 
tact with  the  ear  or  bo  interfered  with  it 
as  to  cause  it  to  start  to  run  down  the  in- 
cline of  between  4  and  6  per  cent.  True, 
the  shipper  for  whose  convenience  the  car 
is  placed  on  the  siding  while  loading  it 
would  have  control  and  management  of  the 
car.  In  loading  it  he  may  thus  do  some- 
thing to  ^use  the  car  to  escape.  Will  it 
be  presumed,  however,  that  it  is  improbable 
that  a  car,  imder  the  conditions  disclosed 
by  this  record,  was  not  caused  to  be  moved 
by  any  other  agency  than  that  of  the  ship- 
per? Had  the  plaintiff  shown  that  the  de- 
fendant was  engaged  in  loading  the  cars  in 
question  at  the  time  they  escaped,  the  pre- 
sumption might  rationally  be  indulged  that 
it  either  did  some  act  it  should  not  have 
done,  or  omitted  something  it  should  have 
done,  which  caused  the  cars  to  move  and 
escape.  It  was  essential,  however,  for  the 
plaiid^iff  to  prove  that  the  defendant  had 
actual  control  and  management  of  the  cars 
at  the  time  they  escaped.  Had  that  been 
done,  the  plaintiff  would  be  in  a  better 
poflition  to  invoke  the  presumption  that  it 
was  the  defendant's  negligence  that  caused 
the  cars  to  escape.  As  the  record  now 
stands,  however,  the  presumption  of  defend- 
ant's negligence  must  be  based  upon  another 
presumption,  namely,  that  the  cars  were  in 
the  actual  control  and  management  of  the 
defendant  when  they  escaped.  This  would 
result  in  basing  one  presumption  upon  an- 
other, which  would  be  in  violation  of  an 
elementary  rule  of  evidence. 

That  the  defendant  was  not  necessarily 
in  the  actual  control  or  management  of  the 
cars  at  the  time  they  escaped,  and  that  for 
that  reason  the  maxim  of  res  ipsa  loquitur 
does  not  apply,  is  illustrated  in  the  case  of 
Christensen  v.  Oregon  Short  Line  R.  Co. 
supra.  While  in  that  case  the  train  was 
clearly  under  the  immediate  control  and 
management  of  the  railroad  company,  yet 
the  car  door,  the  instrumentality  which 
there  caused  the  injury,  was  not  necessarily 
under  the  company's  immediate  control  and 
management  at  the  time  the  door  was 
closed,  the  closing  of  which  caused  the  in- 
jury complained  of.  JPersons  other  than 
the  carrier  and  its  servants  had  access  to 
the  door,  and  had  both  the  right  and  the 
power  to  open  and  close  it  at  will,  and,  the 
evidence  failing  to  show  tliat  the  door  at 
the  time  it  was  closed  was  under  the  con- 
trol and  management  of  the  carrier,  rather 
than  it  was  caused  to  be  closed  by  any  one 
L.RJV.1917C. 


of  tlie  many  others  who  had  access  there- 
to, it  was  held  that  the  maxim  did  not 
apply,  and  that  the  evidence  failed  to  estab- 
liah  an  essential  element.  So  here.  When 
the  plaintiff  rested  it  had  failed  to  prove 
that  the  cars  were  under  the  immediate  con- 
trol and  management  of  the  defendant  when 
they  escaped,  and  hence  it  had  failed  to 
establish  one  of  the  material  elements  with- 
out which  it  had  failed  to  prove  a  case. 
Any  other  conclusion  would  make  every 
shipper  for  whose  convenience  cars  are 
placed  on  a  sidiqg  or  spur  track,  which  is 
owned  and  operated  by  the  carrier  and  to 
which  other  skippers  and  th^  public  gener- 
ally have  access,  presumptively  liable  for 
every  injury  that  was  caused  by  any  escap- 
ing car  from  such  a  siding,  regardless  of 
the  fact  that  it  was  just  as  probable  that 
some  agency  other  than  that  of  the  shipper 
caused  the  car  to  escape.  If  appellant's 
contention  is  to  prevail  in  this  case,  then, 
if  the  care  had  escaped  within  an  hour  after 
they  had  been  placed  on  the  siding,  the 
presumption  would  prevail  that  the  defend- 
ant caused  them  to  do  so,  although  the  fact 
might  well  be  that  it  had  not  yet  learned 
that  the  ears  were  actually  placed  on  the 
siding. 

It  is  suggested,  however,  that  one  of  the 
cars  was  in  fact  loaded,  and  that  it  was  thus 
shown  that  the  defendant  had  used  it  for 
the  purpose  for  which  it  was  placed  on  the 
siding.  As  we  have  seen,  however,  counsel 
insist  that  the  mere  fact  that  the  cars  were 
placed  on  the  siding  at  the  request  of  the 
defendant  and  for  its  use  was  sufficient  to 
place  them  entirely  within  its  control  and 
management,  and  that  in  view  of  that  fact 
the  presumption  arises  that  they  were 
caused  to  move  by  reason  of  defendant's 
fault.  In  view  of  that  contention,  the  fact 
that  one  of  the  cars  was  loaded  is  only  of 
secondary  importance,  siaoe  that  faet  would 
only  strengthen  the  presnmption  contended 
for  by  counsel,  but  would  not  give  rise  to 
it.  We  have  pointed  out,  however,  that 
merriy  to  place  the  cars  upon  the  siding 
for  the  purpose  stated  was  not  sufficient  to 
bring  them  under  the  exclusive  control  and 
management  of  the  defendant  for  all  pur- 
poses and  at  all  times  under  the  evidence  in 
this  case.  Nor  was  the  fact  that  one  of  the 
cars  was  loaded,  when  considered  in  connec- 
tion with  the  other  fact  that  they  were 
placed  on  the  siding,  sufficient  to  give  rise 
to  the  presumption  contended  for  by  coun- 
sel. In  view  that  others  had  access  to  the 
cars,  and  in  the  absence  of  any  evidence 
that  the  defendant  was  in  the  act  of  loading 
or  handling  them  in  any  way  at  the  time 
they   escaped,   the   probability   is    just   as 
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Btron^  that  the  oars  were  caused  to  eeoape    to  mere  conjecture,  and  that  does  not  con- 


by  some  other  agency  as  it  is  that  they 
were  caused  to  escape  by  reason  of  any  act 
or  omis.sion  of  the  defendant.  There  being 
no  evidence,  therefore,  either  direct  or  in* 
ferentiai,  respecting  the  agency  that  caused 


tlie  cars  to  eecape,  leaves  the  whole  matter    cur. 


stitute  proof. 

The  judgment  is  affirmed,  with  costs  to 
respondent. 


Straup,   Gh.  J.,  and  McCarty,  J.,  oon- 


KANSAS  SUPREME  COURT. 

MISSOURI     PACIFIC     RAILWAY    COM- 
PANY, Appt., 

V. 

LOREN  SPROUL. 

(99  Kan.  608,  162  Pac.  293.) 

Highway  ^  moving  building  —  electric 
wires. 

The  moving  of  buildings  along  streets  is 
a  recognized  and  proper  use  of  them,  and, 
in  the  absence  of  a  statutory  or  municipal 
regulation  as  to  the  manner  of  moving  the 
buildings  or  as  to  the  raising  or  removal 
of  wires  placed  by  a  railroad  or  other  com- 
pany across  streets  so  that  buildings  may 
be  moved  along  the  streets,  the  expense  of 
raising  or  removing  the  wires  to  allow  a 
building  to  pass,  wliere  the  interference  is 
not  unreasonable  and  the  expense  is  incon- 
siderable, should  be  borne  by  the  railroad 
company  rather  than  by  the  house  mover. 
For  other  cases,  see  Highway  a,  /.  6,  in  Dig. 

1-52  N,  8, 

(Dawson,  J.,  dissents.) 
(January  6,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Butler  County 
in  defendant's  favor  in  an  action  .  brought 
to  enjoin  him  from  removing  or  interfering 
with  plaintitTs  telegraph  wires  used  in  con- 
nection with  the  operation  of  its  trains. 
AfHrmed. 

The  faets  are  stated  in  the  opinion. 

Messrs.  W.  P.  Waggener,  J.  M.  Chal* 
liss,  and  B.  R.  lieydig,  lor  appellant: 

Plaintiff  was  entitled  to  the  injunction 
prayed  for,  and /the  decision  of  the  court 
is  contrary  to  the  evidence  and  contrary  to 
law. 

Winegarner  v.  Edison  Light  Ap  P.  Go.  83 
Kan.  72,  28  L.R.A.(N.S.)  677,  109  Pac.  778; 
MeCann  v.  Johnson  County  Teleph.  Co.  69 
Kan.  210,  66  L.R.A.  171,  76  Pac.  870,  2 
Ann.  Cas.  156;  Northwestern  Teleph.  Exch. 
Co.  V.  Anderson,  12  X.  D.  585,  65  L.R.A. 
771,  102  Am.  St.  Rep.  580,  98  N.  W.  706,  1 

Headnote  by  JafweTON,  Ch.  J. 

■  I  

Note.  —  For  right  to  interfere  with  wires 
of    public    service    corporation    in    movinc 
building  along  street,   see  annotation   fof 
lowing  this  case,  post,  774^ 
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Ann.  Cas.  110,  15  Am.  Neg.  Rep.  644;  Wil- 
liams V.  Citizens'  R.  Co.  130  Ind.  71,  15 
L.R.A.  84,  30  Am.  St.  Rep.  201,.  29  N.  E. 
408;  Dickson  v.  Kewanee  Electric  Light  k 
Motor  Co.  53  111.  App.  379;  Kibbie  Teleph. 
Co.  V.  Landphere,  151  Mich.  309,  16  L.RA. 
(N.S.)  689,  116  N.  W.  244;  Eureka  City  v. 
Wilson,  15  Utah,  53,  48  Pac.  41,  affirmed 
in  173  U.  S.  32,  43  L.  ed.  603,  19  Sup.  Ct 
Rep.  317;  Edison  Electric  Light  &  P.  Co. 
V.  Blomquist,  110  Minn.  163,  136  Am.  St. 
Rep.  460,  124  N.  W.  969,  125  N.  W.  895; 
Southwestern  Teleg.  &  Teleph.  Co.  v.  Thomp- 
son, —  Tex.  Civ.  App.  — ,  142  S.  W.  1000; 
Edison  Electric  Light  &  P.  Co.  v.  Blom- 
quist, 186  Fed.  615. 

Messrs.  Walter  E.  Brown  and  A.  Ij.  li. 
Hamilton  also  for  appellant. 

Messrs.  C,  A.  Leland,  George  J.  Ben- 
son, and  T.  A.  Kramer,  for  appellee: 

The  use  of  the  street  by  the  plaintiff  for 
the  maintenance  of  its  wires  was  an  ex- 
traordinary use  of  the  streets. 

Winegarner  v.  Edison  Light  &  P.  Co.  83 
Kan.  67,  28  L.R.A.(N.S.)  677,  109  Pac. 
778. 

An  individual  has  the  right  to  use  streets 
for  moving  buildings  through  them,  proper 
expedition  being  employed  so  as  to  cause  no 
unnecessary  obstruction. 

27  Am.  &  Eng.  Enc.  Law,  2d  ed.  154;  Tele- 
graph Co.  V.  Wilt,  1  Phila.  270;  Winegarner 
V.  Edison  Light  &  P.  Co.  83  Kan.  67,  28 
L.R.A.(N.S.)  677,  109  Pac.  778;  Wade  v. 
Empire  Dist.  Electric  Co.  94  Kan.  462,  147 
Pac.  63,  98  Kan.  366,  158  Pac.  28;  Indiana 
R.  Co.  V.  Calvert,  168  Ind.  321,  10  L.R.A. 
(N.S.)  780,  80  N.  E.  961,  11  Ann.  Cas.  635. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

This  action  was  brought  by  the  Missouri 
Pacific  Railway  Company  to  enjoin  Loren 
Sproul  from  removing  or  interfering  with 
the  telegraph  wires  of  the  company  used 
in  connection  with  the  operation  of  its 
trains. 

The  defendant  is  enga(;ed  in  the  business 
of  moving  buildings  in  EI  Dorado,  and  had 
a  contract  to  move  a  building  from  where 
it  stood  to  a  place  on  the  other  side  of  the 
plaintlfTs  railroad.  Suspended  on  the  same 
poles  were  the  wires  owned  jointly  by 
itfae  plaintiff  and  the  Western  Union  Tele- 
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gn;ph.  Compaay,  also  those  of  the  Atchi- 
aoD,  Top«ka,  &  Santa  Fe  Railway  Com- 
pany and  a  local  telephone  company. 
When  the  defendant  was  ready  to  move 
the  building  across  the  track,  he  noti- 
fied the  agent  of  the  plaintiff  Uutt  he 
desired  to  cross  the  track  under  the  wires 
of  the  company,  and  was  informed  that  tike 
wires  might  be  lifted  for  the  passage  of  the 
building  upon  the  payment  of  $3.8(>,  a  charge 
made,  it  was  said,  to  meet  the  e^cpease  of 
a  lineman  releasing  and  raising  the  wires. 
Defendant  refused  to  pay  the  charge,  and, 
as  he  insisted  on  crossing  the  railroad, 
plaintiff  obtained  an  order  restraining  him 
from  interfering  with  the  wires.  Subse- 
quently the  order  was  modified  so  as  to  re- 
quire tiie  defendant  to  d^osit  the  |8.80>  the 
alleged  expense  of  nK^ving  the  wires,  and 
$20  to  cover  the  probable  costs  of  the  ac^ 
tion.  The  deposit  was  made,  and  the 
building  was  moved  across  the  railroad  by 
releasMv^  the  wires  from  the  poles  on  either 
side  of  the  crossing,  and  then  two  men  on 
the  top  of  the  building,  neither  of  whom  ap- 
pears to  have  been  tiie  employees  of  the 
plaintiff,  lifted  the  wires>  and  the  building 
passed  underneath  them.  At  the  end  of  the 
trial  the  court  gave  judgment  for  the  de- 
fendant, refusing  the  injunction  asked  by 
plaintiff,  and  adjudging  that  the  $23.80  pre- 
viously deposited  by  the  defendant  should 
be  returned  to  him.    Xlie  plaintiff  appeals. 

The  right  of  the  plaintiff  to  maintain 
telegraph  lines  along  and  across  public 
highways  "in  such  manner  as  not  to  in- 
commode the  public  in  the  use  of  such  roads, 
streets,  and  waters''  (Gen.  Stat.  1909, 
§  1789),  is  directly  given  by  statute,  and 
this  right  may  be  regulated,  but  not  denied, 
by  a  municipality.  Wichita  v.  Missouri  & 
K.  Teleph.  Co.  70  Kan.  441,  78  Pac.  886; 
New  Hope  Teleph.  Co.  ▼.  Oonoordia,  81  Kan. 
514,  106  Pae.  85. 

It  does  not  appear  that  the  city  had  un- 
dertaken to  regulate  the  height  at  which 
wires  should  be  maintained  on  and  over 
the  streets  of  the  city,  nor  to  provide  for 
lifting  the  wires  when  high  structures  were*' 
to  be  moved  upon  the  streets  over  which 
wires  had  been  plaoed.  The  right  of  the 
defendant  to  the  reasonable  use  of  the  street 
for  the  moving  of  buildings  is  not  open  to 
question.  The  testimony  is  that  buildings 
are  frequently  moved  along  the  streets  of 
El  Dorado,  and  is  not  an  uncommon  use  of 
the  streets  in  other  cities.  It  appears  that 
the  city  of  £1  Dorado  had  issued  a  lioense 
to  the  defendant  authorising  him  to  move 
buildings,  but  it  is  not  shown  that  any 
regulations  had  been  made  by  the  city  as 
to  the  manner  of  moving  buildings  or  as  to 
the  relative  duties  and  rights  of  parties 
when  buildings  are  being  moved  across 
L.RJ^.1917C. 


streets  over  which  wires  are  strung.  It  is 
eoflipetent  for  a  city  to  regulate  the  height 
at  which  telegraph  wires  shall  be  placed< 
so  as  not  to  inconunode  the  public  in  the 
use  of  the  streets,  and  also  to  regulate  the 
business  of  moving  buildings  along  and 
across  streets  so  as  not  unnecessarily  to 
interfere  with  the  use  of  the  streets  by 
others;  and  no  reason  is  seen  why  it  might 
not  provide  for  and  regulate  the  raising  and 
removsJl  of  wires  so  as  to  allow  buildings  to 
pass  under  them,  and  to  provide  for  the  ex- 
pense of  such  raising  and  removal  of  w^ires. 
No  such  regulation  having  been  made,  and 
each  party  having  a  right*  to  the  use  of  the 
streets,  the  only  substantial  question  in  the 
case  is  whether  the  house  mover  should  pay 
the  expense  of  lifting  the  wires  of  plaintiff 
for  the  passage  of  the  building.  It  does  not 
appear  that  any  of  the  other  companies 
made  any  objection  to  the  raising  of  their 
wires  or  any  ohaige  for  doing  it. 

Tbe  plaintiff  insists  that  its  right  to  the 
uss  of  the  streets  was  parsmount  to  the 
rights  of  a  house  mover,  although  licensed 
by  the  city,  and  that  the  burden  of  raisii^ 
the  wires  should  be  placed  upon  the  defend- 
ant. The  railway  company  was  granted  a 
right  to  the  uss  of  the  streets,  but  took  it 
subject  to  public  oontrol  and  to  the  rights 
of  others  to  use  the  streets.  The  grant 
was  made,  as  we  have  seen,  to  be  used  in 
such  a  manner  as  not  to  interfere  with  the 
public  in  the  use  of  the  streets.  The  mov* 
ing  of  buildings,  derricks^  and  such  struc- 
tures on  the  streets  and  other  highways,  is 
not  an  infrequent  or  uneooomon  use.  While 
the  use  may  not  be  regarded  as  ordinary,  at 
least  not  so  common  as  travel  over  the 
streets  by  wagons,  earriages,  automobiles, 
and  like  vehicles,  it  is  a  frequent  and  a 
proper  use,  and  one  which  the  plaintiff 
should  have  contemplated  and  provided  fear 
in  plaeing  its  wires  over  the  streets.  Wine- 
garner  V.  Edison  Light  it  P.  Co.  83  Kan.  67, 
28  LwR.A.(N.S.)  677,  109  Pac.  778;  Wade  v. 
Empire  Diet.  Electric  Go.  04  Kan.  462,  147 
Pae.  63;  Wade  v.  Empire  Diet.  Electric  Co. 
98  Kan.  366,  168  Pao.  88;  Shank  v.  Qreat 
Shoshone  &  T.  F.  Water  Power  Co.  124  C. 
G.  A.  35,  206  Fed.  833. 

If  the  railway  wires  had  been  placed  only 
10  feet  high  so  that  a  load  of  hay,  a  traor 
tion  engine,  a  threshing  machine,  or  some 
sueh  outfit  which  customarily  passes  along 
the  streets,  could  not  have  passed  under  the 
wires  without  raising  them,  it  would  hard- 
ly be  contended  that  the  railway  would  be 
entitled  to  compensation  for  raising  tho 
wires  in  order  to  permit  the  outfits  to  pass. 
In  view  of  tho  f raquent  use  of  the  streets  for 
moving  buildti^s,  disclosed  by  the  evidence, 
and  the  holding  oi  this  court  that  it  is  a 
proper  use  and  one  which  should  have  been' 
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within  the  contemplation  of  those  placing 
wires  over  public  streets,  and  in  the  absence 
of  statutory  or  municipal  regulation  as  to 
the  manner  and  expense  of  raising  the 
wires  in  order  that  the  streets  may  be 
used  for  that  purpose,  we  think  the  expense 
of  raising  them  in  order  that  the  defendant 
may  move  his  building  should  be  borne  by 
the  plaintiff  or  the  company  placing  the 
wires  there.  It  appears  to  have  been  a 
simple  and  easy  task,  one  that  might  have 
been  done  by  any  ordinary  lineman  in  a 
few  minutes.  As  trains  are  operated  by 
orders  sent  over  the  wires  it  is  important 
that  they  should  be  handled  by  experienced 
persons,  and  in  a  way  that  would  not  un- 
necessarily interrupt  the  use  of  the  wires 
or  imperil  persons  and  property  that  are 
being  moved  under  orders  sent  over  the 
lines.  No  great  trouble  or  expense  is  in- 
volved in  lifting  the  wires  for  the  passage 
of  the  kind  of  buildings  which  are  ordinarily 
moved.  Cases  are  cited  in  which  the  mov- 
ing of  a  building  along  the  streets  is  not 
within  the  rights  enjoyable  by  the  public 
as  a  use  of  the  streets.  Tliese  depend  to 
some  extent  on  statutes  and  ordinances,  and 
also  on  the  fact  that  the  moving  of  build- 
ings in  the  particular  region  is  not  a  fre- 
quent or  recognized  use  of  the  streets.  The 
following  are  illustrative  of  those  cases: 
Edison  Electric  Light  &  P.  Co.  v.  Blom- 
quist  (C.  C.)  186  Fed.  615;  Northwestern 
Teleph.  Exch.  Co.  v.  Anderson,  12  N.  D.  585, 
65  L.R.A.  771,  102  Am.  St.  Rep.  580,  98  N. 
W.  706,  1  Ann.  Cas.  110,  15  Am.  Neg.  Rep. 
644.  This  rule  is  not  in  keeping  with  the 
view  taken  by  this  court  in  regard  to  the 
use  that  may  be  made  of  the  streets,  and 
especially  where,  as  here,  it  is  shown  that 
it  is  a  use  to  which  they  are  frequently 
and  customarily  devoted  in  a  particular  city 
or  community. 

In  Indiana  R.  Co.  v.  Calvert,  168  Ind. 
321,  10  L.R.A.(N.S.)  780,  80  N.  E.  961,  11 
Ann.  Cas.  635,  an  electric  street  railway 
company  sought  to  recover  damages  from  a 
house  mover  who  had  moved  a  building  over 
its  railroad.  A  city  ordinance  required  the 
street  railway  company  to  raise  or  remove 
the  wires  in  order  to  allow  buildings  to 


pass.  The  company  refused  to  comply  with 
the  requirement,  and  the  house  mover  him- 
self  loosened  the  trolley  wires  and  raised 
them  so  the  building  could  pass  over  the 
railroad.  The  work  was  done  in  a  reason- 
able time  and  without  unnecessary  damage 
to  the  company,  but  it  did  interrupt  the 
operation  of  the  railroad  to  some  extent, 
and  caused  an  alleged  loss  and  expense  of 
$87.50.  The  court  held  that  the  regulation 
was  a  proper  legislative  exercise  of  the 
police  power,  and  that  while  ordinary  travel 
is  the  primary  purpose  for  the  use  of  a 
street,  the  moving  of  buildings  along  them 
is  a  convenient  and  customary  use^  and 
that  the  conduct  of  the  parties  with  refer- 
enee  to  it  was  within  public  control.  It 
was  further  held  that  as  the  interference 
and  damage  was  minor  and  inconsequential, 
and  could  not  be  said  to  be  unreasonable, 
the  company  was  not  entitled  to  recover 
damages  from  the  house  mover. 

Under  the  circumstances  shown  here  we 
think  the  trial  court  ruled  correctly  in 
holding  that  the  defendant  should  not  be 
required  to  pay  the  expense  of  raising  the 
wires  of  the  plaintiff  when  the  building  was 
moved  under  them. 

Its  judgment  is  affirmed. 

Dawson,  J.,  dissenting: 

I  dissent.  I  do  not  think  the  moving  of 
buildings  over  a  public  road  is  a  common 
use  of  the  highway.  If  those  telegraph 
wires  had  belonged  to  the  city  of  El  Dorado 
or  to  Butler  county,  I  do  not  think  any 
court  would  hold  that  they  would  have  to 
be  moved  at  public  expense  every  time  an 
unusual  use  of  the  highway,  like  bouse  mov- 
ing, was  exercised.  It  would  then  be  ap- 
parent to  everybody  that  the  expense  of 
moving  the  wires  should  fall  on  the  per- 
son who  demanded  such  unusual  accommo- 
dation. 

There  is  at  present  a  nutrked  tendency 
towards  municipal  ownership  of  public 
utilities.  Assuming  that  this  tendency  will 
continue,  the  doctrine  annoimoed  in  this  de- 
cision will  be  overruled  or  some  other 
effective  way  will  be  found  to  abrogate  it. 


Annotation — Right  to  interfere  with  wires  of  public  service  corporation  in 

moving  binlding  along  street. 


The  earlier  cases  on  this  subject  are 
considered  in  the  note  to  Ft.  Madison 
Street  R.  Co.  v.  Hughes  (1907)  14 
L.R.A.(N.S.)  448,  to  which  this  annota- 
tion is  merely  supplementary. 

It  will  be  observed  that  while  the 
«onrt  in  MiasoDW  P.  B.  CJo.  v.  Sproul. 
L.RJ1.1917C. 


ante,  772,  in  reaching  its  decision,  that 
the  expense  of  removing  the  wires  of  the 
public  service  corporation  to  allow  a 
building  to  pass  should  be  borne  by  the 
corporation,  seems  to  take  into  consid- 
eration the  fact  that  the  expense  is  in* 
considerable,  the  court  in  Edison  Eiec- 
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trie  Light  &  P.  Co.  v.  Blomquist  (1911) 
185  Fed.  615,  says  that  whether  the  dam- 
age in  a  case  of  this  kind  is  small  or 
great  does  not  seem  to  be  the  determin- 
ing factor;  that  if  the  company  can  be 
compelled  to  move  its  wires  at  expense  to 
itself,  it  can  be  conpelled  to  move  its 
poles;  and  that  if  the  moving  of  a  house 
through  the  streets  is  a  public  use  of  the 
streets,  which  the  court  denies,  then  the 
company  can  be  made  to  submit  to  any 
expense,  however  great. 

The  following  cases,  in  addition  to 
those  cited  in  the  earlier  note,  sustain 
the  proposition  that  moving  houses  along 
a  public  highway  is  not  a  usual,  but  an 
unusual  or  extraordinary  use  of  such 
thoroughfare:  Edison  Electric  Light  & 
P.  Co.  V.  Blomquist  (Fed.)  supra;  Kibbie 
Teleph.  Co.  v.  Landphere  (1908)  151 
Mich.  309,  16  L.R.A.(N.S.)  689,  115  N. 
W.  244;  Edison  Electric  Light  &  P.  Co.  v. 
Blomquist  (1910)  110  Minn.  163,  136 
Am.  St.  Rep.  460,  124  N.  W.  969,  125  N. 
W.  895;  Collar  v.  Bingham  Lake  Rural 
Teleph.  Co.  (1916)  132  Minn.  110,  L.R.A. 
1916C,  1249,  166  N.  W.  1075;  Newark 
Teleph.  Co.  v.  Swartz  (1912)  34  Ohio  C. 
C.  582;  Southwestern  Teleg.  &  Teleph. 
Co.  V.  Thompson  (1911)  —  lex.  Civ. 
App.  — ,  142  S.  W.  1000. 

Moving  buildings  along  the  streets 
may  be  a  reasonable  or  an  unreasonable 
use  of  the  streets,  however,  according  to 
the  facts  of  the  particular  case.  Western 
New  York  &  P.  Traction  Co.  v.  Stillman 
(1911)  143  App.  Div.  717,  128  N.  Y. 
Supp.  363,  affirming  (1910)  68  Misc.  456, 
124  N.  Y.  Supp.  246. 

In  the  affirmed  opinion  of  this  ease, 
the  court,  denying  the  contention  that 
the  moving  of  the  building  and  the  eon- 
sequent  interference  with  the  power  com- 
pany's wires  would  be  a  trespass  upon 
such  company's  property  rights,  said  that 
''an  individual  has  'a  common-law 
right,  in  the  absence  of  general  legisla- 
tive restriction  by  ordinance  or  other- 
wise, to  the  reasonable  use  of  the  pub- 
lic streets  and  highways  for  the  purpose 
of  moving  his  buildings,'"  and  con- 
eluded  that  the  common  council,  in  the 
exercise  of  its  right  to  reasonably  reg- 
ulate the  use  of  the  city  streets  in  mov- 
ing buildings,  having  granted  a  house 
mover  the  privilege  of  moving  his  build- 
ing— the  character  of  the  building  being 
such  that  the  moving  of  it  through  the 
streets  would  be  a  reasonable  use  of  the 
streets — the  rights  of  the  company  in 
the  streets  must  be  held  to  be  subservient 
and  subject  to  the  house  mover's  right 

to  move  his  building. 
L.R.A.1917G 


And  in  such  case  a  temporary  injunc- 
tion restraining  the  hoilse  mover  from 
interfering  with  the  wires  and  overhead 
construction  of  the  company  in  moving 
his  building  will  not  be  continued  to 
avoid  irreparable  damages  to  the  com- 
pany, where  the  vacating  order  is  con- 
ditioned that  notice  be  given  the  com* 
pany,  which  shall  be  allowed  to  handle 
the  wires  and  construction  with  its  own 
men,  and  that  the  house  mover  pay  all 
expenses  and  damages  it  might  sustain. 
Ibid. 

And  in  Newark  Teleph.  Co.  v.  Swartz 
(1912)  34  Ohio  C.  C.  582,  it  is  decided 
that  while  a  telephone  company  may  be 
required  to  raise  its  cables  and  wires  to 
such  a  height  as  to  permit  the  moving 
of  a  building  thereunder,  the  company 
may  insist  on  doing  the  work  itself  and 
charge  the  expense  of  so  doing  to  the 
mover  of  the  building. 

In  Edison  Electric  Light  &  P.  Co.  v. 
Blomquist  (1911)  185  Fed.  615,  upon  the 
theory  that  the  occupation  of  a  public 
street  for  moving  a  house  is  not  a  public 
purpose,  an  ordinance  requiring  light  and 
power  companies  to  incur  expense  on  re- 
quest of  licensed  house  movers  in  read- 
justing their  wires  to  allow  the  removal 
of  a  house,  is  held  invalid  as  an  appro- 
priation of  the  companies'  property  for  a 
private  purpose.  The  court  said: 
''After  a  somewhat  careful  examination 
of  the  case  in  all  its  bearings,  and  of  the 
authorities  which  have  been  cited  on 
both  sides,  I  can  come  to  no  other  conclu- 
sion than  that  the  occupation  of  a  public 
street  by  a  house  that  is  being  moved  is 
similar  in  its  nature  to  the  occupation  of 
a  street  by  a  deposit  of  building  material. 
Both  are  obstructions  to  the  street;  both 
are  done  under  the  permission  of  the  city 
council;  both  can  be  prohibited  by  the 
city  council.  In  my  judgment,  both  are 
for  the  private  benefit  of  the  person  in 
whose  favor  they  are  allowed.  Neither 
one  is  for  a  public  purpose,  and,  conse- 
quently, any  ordinance  of  the  city  re- 
quiring the  complainants  to  incur  ex- 
pense or  pay  out  money  to  allow  the 
removal  of  a  house  would  appropriate 
their  property  for  a  private  purpose,  and 
would  be  unlawful." 

Nor  is  such  an  ordinance  authorized 
by  a  provision  of  the  city  charter  that 
the  common  council  may,  by  ordinance, 
r^^ulate  and  control  the  exercise  by  any 
person  or  corporation  of  any  public 
places  in  the  city,  whether  such  right, 
franchise,  or  privil^e  has  been  or  may 
be  granted  by  the  city  or  by  the  state  or 
other  authority;  or  by  provisions  of  the 
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ordinances  granting  the  franchises  of  the 
light  and  power  corporation,  making 
their  use  of  the  public  streets  subject  to 
all  conditions  and  limitations  in  the 
charter,  and  to  all  ordinances  of  the  city 
governing  the  occupancy  of  the  streets, 
etc.,  and  to  all  police  regulations.  Ibid. 

But  a  telephone  company  required  by 
its  franchise  to  readjust  its  wires  with- 
out reward,  to  allow  the  removal  of  a 
house  along  the  street  by  an  authorized 
house  mover,  cannot,  under  a  prior  gen- 
eral ordinance,  demand  that  the  house 
mover  pay  or  tender  the  cost  of  moving 
and  replacing  its  wires.  Home  Teleph.  & 
Teleg.  Co.  v.  Moodie  (1915)  75  Or.  117, 
145  Pac.  635.  The  court  said :  ''Section 
8  of  its  franchise,  quoted  above,  plainly 
requires  it  to  readjust  its  wires  whenever 
it  is  called  upon  by  one  who  has  author- 
ity to  move  a  house  along  the  streets  of 
the  city.  Its  duty  as  well  as  its  privilege 
is  measured  by  the  terms  of  its  franchise. 
Unless  expressly  so  authorized,  it  can- 
not make  any  charge  for  a  service  en- 
joined upon  it  by  law.  The  former  or- 
dinance is  applicable  to  the  present  sit- 
uation only  so  far  as  it  would  be  neces- 
sary to  obtain  authority  to  move  the 
house.  As  for  the  service  under  consid- 
eration, a  measure  of  compensation  can- 
not be  established  unless  one  is  author- 
ized, and  we  find  no  sanction  for  it  in  the 
franchise  or  privilege  granted  by  the 
city  to  the  plaintiff.  If  it  were  neces^ 
sary  to  fix  a  recompense  for  the  service, 
the  procedure  is  probably  laid  down  in 
the  general  ordinance  to  which  allusion 
has  been  made.  Such  a  computation, 
however,  is  not  necessary,  because  the 
duty' of  changing  wires  is  visited  upon 
the  plaintiff  by  its  franchise  without  con- 
dition or  reward." 

In  Elibbie  Teleph.  Co.  v.  Landphere 
(1908)  151  Mich.  309,  16  L.R.A.(N.S.) 
689, 115  N.  W.  244,  it  is  held  that  a  tele- 
phone company  whose  wires  are  right- 
fully strung  in  a  public  street  is  entitled 
to  an  injunction  against  their  being  cut 
by  one  desiring  to  move  a  building  along 
the  street,  the  moving  of  buildings  along 
streets  not  being  deemed  within  the 
meaning  of  the  words,  ''other  public 
uses,"  in  a  statute  granting  telephone 
companies  the  right  to  place  their  wires 
in  the  public  street  provided  they  shall 
not  interfere  with  other  public  uses. 

Likewise,  in  Collar  v.  Bingham  Lake 

Rural  Teleph.  Co.  (1916)  132  Minn.  110, 

L.R.A.1916C,  1249,  155  N.  W.  1075,  the 

moving  of  a  house  along  a  village  street 

not  being  considered  a  use  of  the  street 

for  the  purpose  of  ordinary  travel,  it  is 

held  that  the  statutory  requirement  that 
L.R.A.1917C. 


a  telephone  company  shall  locate  its  lines 
so  as  not  to  interfere  with  the  safety 
and  convenience  of  "ordinary  travel" 
does  not  make  it  the  duty  of  the  com- 
pany to  remove  its  wires  from  the  street 
to  permit  the  passage  of  a  house. 

And  in  such  case  if  a  house  mover, 
with  the  consent  of  the  company,  re- 
moves such  wires  to  permit  the  passage 
of  the  house,  he  is  acting  in  furtherance 
of  his  own  business,  and  not  in  further- 
ance of  the  business  of  the  company,  and 
is  not  the  servant  of  the  company,  but 
a  mere  licensee;  and  for  that  reason  a 
suit  for  damages  against  the  company 
brought  by  such  house  mov^r  on  the 
ground  that  he  was  the  servant  of  the 
company,  and  was  injured  by  the  break- 
ing of  a  rotten  pole  which  he  had 
climbed,  and  from  which  he  had  cat  the 
supporting  wires,  the  defect  in  the  pole 
being  imknown  to  the  eompany,  was 
properly  dismissed.    Ibid. 

A  house  mover  who,  as  required  by 
ordinance,  applies  to  the  street  and  alley 
committee  for  a  permit  to  move  a  house 
along  a  street,  and  is  given  such  author- 
ity upon  condition  that  he  assume  all 
damage  to  private  and  public  property 
caused  by  the  removal  of  the  building, 
and  notify  all  those  havii^g  wires  in  the 
street  in  time  to  enable  them  to  protect 
the  same,  is  entitled,  upon  the  refusal  of 
the  corporation  to  do  so,  to  remove  such 
of  its  wires  as  interfere  with  the  passage 
of  the  house.  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Thompson  (1911)  —  Tet 
Civ.  App.  — ,  142  S.  W.  1000. 

And  an  injunction  in.  such  case  re- 
straining the  house  mover  from  inter- 
fering with  the  wires  of  the  corporation 
is  wrongful,  and  renders  the  corpora- 
tion liable  in  damages  for  whatever  in- 
jury  results   from   its   issuance.     Ibid. 

And  the  fact  that,  on  the  issuance  of 
the  injunction  in  such  case,  the  owner 
causes  the  top  of  the  house  to  be  cut  ofi^, 
so  that  it  may  be  moved  without  inter- 
fering with  the  wires,  is  not  such  a  vol- 
untary action  as  will  preclude  recovery 
by  the  owner  for  the  damage  sustained. 
Ibid.  The  court  said:  "The  injunction 
procured  by  appellant  restrained  him 
from  pursuing  the  course  authorized  by 
law,  and  rendered  it  necessary  for  him  to 
adopt  some  other  course.  The  course 
adopted  does  not  appear  to  have  been  un- 
reasonable, and,  as  it  was  forced  upon 
him  by  appelliuat's  wrongful  act,  appel- 
lant cannot  claim  immunity  upon  the 
theory  that  appellee  Spencer  acted  vol- 
untarily in  the  particulars  referred  to." 

W.  W.  A. 
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KBSNmroinr  court  of  afpbaijs.   i 

H.  FRIEDBBRG 

V. 

O.  P.  McCLARY  et  al. 

(173  Ky.  579,  191  S.  VV.  300.) 

Injunction   —  against  l>reacli  of  con- 
tract. 

1.  An  insolvent  may  be  enjoined  from 
selling  to  others  a  large  quantity  of  to- 
bacco which  he  has  contracted  to  deliver  to 
plaintiif  il  failure  to  obtain  it  will  cause 
plaintiff  to  breaeh  contracts  made  in  re- 
liance on  it,  and  subject  him  to  a  multiplic- 
ity ol  suits  and  irreparable  loss. 

For  other  cases,  see  Injunction,  L  a  and  h, 
in  Dig.  1-52  N.  8. 

Same  —  strangers  with  knowledge. 

2.  Persons  with  knowledge  that  one  has 
sold  a  large  quantity  of  tobacco  to  another 
who  will  suffer  irreparable  loss  if  he  does 
not  receive  it  may  be  enjoined  from  pur- 
chasing it  from  the  vendor. 

For  other  cases,  see  Injunction,  I,  b,  in  Dig. 
1-62  N.  8, 

(January  30,  1917.) 

MOTIONS  by  plaintiff  and  defendant,  re- 
spectively, to  dissolve  and  reinstate  an 
injimction  in  an  action  brought  to  enjoin 
defendant  McClary  from  violating  his  con- 
tract for  the  sale  of  certain  tobacco  and  to 
enjoin  the  other  defendants  from  interfer- 
ence with  the  performance  of  said  contract; 
defendant  McClary *s  motion  to  dissolve  the 
injunction  as  to  him  overruled;  plaintiff's 
motion  to  reinstate  the  injunction,  dissolved 
as  to  the  other  defendants  sustained. 

The  facta  are  stated  in  the  opinion. 

Mr.  A.  J.  Carroll,  for  plaintiff: 

The  contract  sued  on  is  valid  and  en- 
forceable. 

Grant  County  r.  Allphin,  162  Ky.  280, 
153  S.  W.  417;  Mitchell-Taylor  Tie  Co.  v. 
Whitaker,  158  Ky.  651,  166  S.  W.  193; 
Whitehead  v.  Root,  2  Met.  (Ky.)  584. 

Where  a  lawful  contract  has  been  entered 
into  in  good  faith,  where  there  has  been  a 
partial  performance,  where  irreparable  dam- 
age would  result  to  one  of  the  parties  from 
a  breach  by  the  other,  and  where  no  ade- 
quate remedy  exists  at  law,  a  court  of 
equity  will,  by  injunction,  prevent  a  viola- 
tion of  the  contract,  even  in  a  case  where 
the  contract  is  of  such  a  nature  that  specific 
performance  would  not  be  decreed. 

Grant  County  v.  Allphin,  152  Ky.  280, 
163  S.  W.  417;  Turner  v.  Hampton,  30  Ky. 
L.  Rep.  179,  97  S.  W.  761;  Newport  v.  New- 
port Light  Co.  84  Ky.  166;  Brake  v.  Black 


Note. —  As    to    injunction    against    in- 
ducing or  aiding  breach   of   contract,   see 
annotation  following  this  case,  post,  782. 
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Diamond  Coal  &  Min.  Co.  28  Ky.  L.  Rep. 
6S3,  89  S.  W.  545;  Beekman  v.  Marsters, 
11  L.R.A.(N.8.)  ^02,  note;  Singer  Sewing- 
Mach.  Co.  y.  Union  Buttonhole  &  Em- 
broidery Co.  Holmes,  253,  Fed.  Cas.  No. 
12,904;  Western  U.  Teleg.  Co.  v.  Union  P. 
R.  Co.  1  McCrary,  558,  3  Fed.  429;  Watson 
V.  Sntherland,  5  Wall.  74,  18  L.  ed.  580; 
Standard  Fashion  Co.  ▼.  Sifegel-Cooper  Co. 
167  N.  Y.  60,  43  L.R.A.  864,  68  Am.  St.  Rep. 
749,  51  N.  E.  408;  2  High,  Inj.  2d  ed.  §§ 
1134,  1150;  Xiumley  v.  Wagner,  1  De  G.  M. 
ft  G.  604,  42  Eng.  Reprhrt,  687,  21  L.  J.  Ch. 
N.  S.  898,  16  Jur.  N.  S.  871,  6  Eng.  Rul. 
Cas.  052;  Montague  v.  Flockton,  L.  R.  10 
Eq.  189,  42  L.  J.  Ch.  N.  8.  677,  28  L.  T. 
N.  S.  680,  21  Week.  Rep.  668 ;  Great  North- 
em  R.  Co.  r.  Manchester,  S.  &  L.  R.  Co. 
6  De  G.  A  8.  138,  64  Eng.  Reprint,  1053,  16 
Jur.  N.  S.  146;  Chicago  &  A.  R.  Co.  v.  New 
York,  L.  E.  &  W.  R.  Co.  24  Fed.  616;  Fred- 
ericks V.  Mayer,  13  How.  Pr.  566;  Daly  t. 
Smith,  6  Jones  AS.  158;  Wells,  F.  k  Co. 
V.  Oregoa  C.  R.  Co.  9  8awy.  426,  18  Fed. 
617;  Wells,  F.  &  Co.  r.  Northern  P.  R.  Co. 
10  Sawy.  441,  23  Fed.  469. 

Where  property  has  been  bought  and  paid 
for,  one  who  is  not  a  party  to  the  contract 
will  be  enjoined  from  purchasing  such  prop- 
erty from  the  original  vendor,  or  from  re- 
ceiving or  interfering  with  such  property. 

In  addition,  a  stranger  to  a  contract  will 
be  enjoined  from  interfering  with  its  execu- 
tion. 

Newport  y.  Newport  Light  Go.  84  Ky. 
166;  Turner  v.  Hampton,  30  Ky.  L.  Rep. 
179,  97  8.  W.  761 ;  Phillips  t.  Winslow,  18 
B.  Mon.  431;  Angle  v.  Chicago,  St.  P.  M. 
ft  O.  R.  Co.  161  U.  8.  1,  38  L.  ed.  56,  14 
Sup.  Ot.  Rep.  240;  New  York  Phonograph 
Co.  r.  Jones,  123  Fed.  197 ;  New  York  Phono- 
graph Co.  ▼.  National  Phonograph  Co.  112 
Fed.  822;  New  England  Phonograph  Co. 
V.  Edison,  110  Fed.  26;  Standard  Fashion 
Co.  v.  Siegel-Cooper  Co.  30  App.  Dir.  564, 
62  N.  Y.  Supp.  433,  affirmed  in  157  N.  Y. 
60,  43  L.R.A.  854,  68  Am.  St.  Rep.  740,  51 
N.  E.  408;  Sperry  &  H.  Co.  v.  Mechanics' 
Clothing  Co.  128  Fed.  800;  Fleckenstein 
Bros.  Co.  v.  Fleckenstein,  66  N.  J.  Eq.  262, 
67  Atl.  1026;  Board  of  Trade  v.  Christie 
Grain  ft  Stock  Co.  198  U.  8.  236,  49  L.  ed. 
1031,  26  Sup.  Ot.  Rep.  637. 

Messrs.  Bdwards,  Ogden,  A  Peak  for 
defendants. 

Settle,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case^  now  pending  in  the  Jefferson 
oircuit  court,  chancery  breach,  second  di- 
vision, is  before  me,  a  judge  of  the  Kentucky 
court  of  appeals,  on  motions  made  by  tiie 
plaintiff,  H.  Friedberg,  Incorporated,  and 
the  defendant  C.  P.  McClary,  respectively; 
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that  of  McCIary  being  to  diBeolve  an  in- 1 
junction  granted  by  the  lower  court,  which  | 
restrains  him,  until  t)ie'  further  order  of 
the  court,  from  selling  or  delivering,  direct- 
ly or  indirectly,  to  any  person  or  persons 
except  the  plaintiff  herein,  any  of  the  to- 
bacco purchased  by  him  (defendant)  in  the 
state  of  Indiana,  and  which  is  mentioned  or 
embraced  in  certain  written  contracts  which 
plaintiff  claims  to  have  made  with  him. 
The  motion  of  the  plaintiff  is  to  reinstate 
so  much  of  the  same  injunction  dissolved 
by  the  court  below  as  restrained  the  de- 
fendants J.  M.  Buckner  and  Gaston,  Wil- 
liams, k  Wigmore  from  purchasing,  pay- 
ing for,  or  receiving,  directly  or  indirectly, 
any  of  the  tobacco  referred  to  under  a  con- 
tract claimed  by  them  to  have  been  made 
with  the  defendant  C.  P.  McClary  for  the 
purchase  thereof. 

The  action  grew  out  of  the  alleged  viola- 
tion of  the  defendant  C.  P.  McClary  of  the 
written  contracts  in  question,  the  first  of 
which,  dated  November  24,  1916,  and  to  ex- 
pire at  noon  December  2,  1916,  gave  the 
plaintiff,  H.  Friedberg,  Incorporated,  an  op- 
tion on  the  tobacco  McClary  claimed  to 
have  bought  at  Hockport,  Lake,  Tennyson, 
and  Chrisney,  Indiana,  amounting  in  all  to 
between  900,000  and  1,250,000  pounds,  at 
the  following  prices:  $1.50  per  hundred 
profit  on  all  tobacco  ordered  delivered  loose 
f.  o.  b.  cars,  and  $1.75  per  hundred  profit 
above  cost  on  all  tobacco  ordered  prized. 
Plaintiff  was  to  assume  a  contract  under 
which  McClary  had  sold  all  the  trashes,  to 
be  prized  in  two  grades  and  delivered  f.  o.  b. 
cars,  such  contract  to  be  shown  to  plaintiff 
if  it  exercised  the  option. 

The  option  was  accepted  by  the  plaintiff, 
H.  Friedberg,  Incorporated,  and  on  Decem- 
ber 8,  1916,  the  same  parties  entered  into 
the  second  contract,  which  recites,  in  sub- 
stance, that  the  defendant  McClary  had  sold 
to  plaintiff  the  purchases  of  tobacco  made 
by  him  in  Indiana,  described  in  the  option, 
to  be  received  at  the  points  named  therein, 
and,  in  addition,  certain  small  purchases  of 
tobacco  made  by  him  in  Kentucky,  which  he 
would  be  allowed  to  receive  at  some  point 
or  points  in  Kentucky,  if  so  desired.  Mc- 
Clary agreed  to  deliver  only  the  tobacco 
received  by  him,  but  to  use  his  best  efforts 
to  have  all  the  tobacco  delivered  that  he  had 
contracted  for,  and  not  to  pay  over  $8.50 
per  hundred  pounds  for  the  best  dark  crops 
and  $12.50  per  100  pounds  around  for  the 
best  hurley  crops  that  might  be  bought 
by  him  after  the  date  of  the  contract,  the 
medium  and  common  crops  in  the  same  pro- 
portion, unless  by  agreement  of  plaintiff. 
The  contract  further  provides  that,  after 
the  purchases  of  tobacco  in  Indiana  and 
Kentucky  should  amount  to  1,250,000 
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pounds,  by  mutual  agreement  further  pur- 
chases might  be  made  at  some  other  point 
if  necessary,  McClary  to  receive  $1  per  100 
pounds  for  buying  and  prizing  such  extra 
purchases,  at  prices  to  be  directed  by  plain- 
tiff, the  latter  to  give  proper  guaranty  to 
the  Louisville  Tobacco  Warehouse  Company 
that  all  the  tobacco  purchased  by  plaintiff 
of  McClary  would  be  paid  for,  and  to  pay 
to  the  Louisville  Tobacco  Warehouse  Com- 
pany each  day  drafts  drawn  upon  it  by  Mc- 
Clary for  the  tobacco  received  and  paid  for 
by  him;  and,  in  addition,  the  profit  above 
cost  that  under  the  contract  would  be  going 
to  McClary.  McClary  was  required  by  the 
contract  to  sort  and  prize  the  leaf  tobacco 
by  lengths  and  colors,  each  length  and  color 
to  itself  in  good  winter  order,  as  follows: 
Twenty-six  inches  and  upward  in  hogsheads 
to  itself;  23  inches  to  25  inches  in  hogs- 
heads to  itself;  21  inches  to  23  inches  in 
hogsheads  to  itself;  and  21  inches  and 
downward  in  hogsheads  to  itself;  the  lugs 
to  be  prized  to  themselves  in  lengths  and 
colors,  as  the  leaf. 

It  appears  from  the  averments  of  the  pe- 
tition that,  after  the  giving  of  the  above 
option  and  making  of  the  above  contract, 
and  after  the  plaintiff  had  paid  for  214,000 
pounds  of  the  tobacco  embraced  therein, 
only  16,800  pounds  of  which  had  been  de- 
livered by  the  defendant  McClary,  the  latter 
violated  the  contract  by  selling  all  the  to- 
bacco embraced  therein,  except  the  16,800 
pounds  actually  delivered,  to  the  defendants 
J.  M.  Buckner  and  Gaston,  Williams,  A 
Wigmore,  at  prices  in  excess  of  those  he  was 
to  receive  from  plaintiff  under  the  terms 
of  his  contract  with  the  latter. 

By  the  prayer  of  the  petition  it  was 
asked  that  the  defendant  McClary  be  com- 
pelled by  mandatory  injunction  to  deliver 
to  plaintiff  all  the  tobacco  purchased  of  him 
by  the  latter  under  the  contracts  referred 
to,  and  that  he  be  prevented  from  delivering 
any  part  thereof  to  the  defendants  J.  M. 
Buckner  and  Gaston,  Williams,  &  Wigmore; 
also  that  the  latter  be  enjoined  from  ob- 
taining or  receiving  from  McClary  any  part 
of  the  tobacco  in  question ;  and,  if  this  could 
not  be  done,  that  McClary  be  made  to  ac- 
count to  plaintiff  for  all  profits  realized 
from  the  sale  of  the  tobacco  to  J.  M. 
Buckner  and  Gaston,  Williams,  &  Wig- 
more. 

Tlie  grounds  upon  which  the  plaintiff 
asks  the  relief  sought  are:  That  if  the  de- 
fendant McClary  is  permitted  to  violate 
the  contract  under  which  plaintiff  pur- 
chased of  him  the  tobacco,  or  the  sale  there- 
of made  by  McClary  to  Buckner  and  Gas- 
ton, Williams,  &  Wigmore  is  effectuated,  it 
will  deprive  plaintiff  of  the  tobacco  and 
cause  him  irreparable  loss;  that  McClary 
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is  utterly  insolTent;  that  plaintiff  has  no 
adequate  remedy  at  law»  and  unlese  it  can 
obtain  the  relief  herein  sought  and  com- 
pel the  delivery  to  it  by  the  defendant  Mc- 
Clary  and  the  defendants  Buckmer  and  Gas- 
ton, Williams,  k  Wigmore  of  the  tobacco,  it 
will  be  compiled  to  violate  divers  contracts 
with  others  whereby  it  sold  to  them  the 
tobacco  purchased  of  McClary,  relying  upon 
the  good  faith  of  the  latter  and  his  ability 
and  willingness  to  comply  with  his  con- 
tract made  with  the  plaintiff,  by  all  of 
which  it  will  become  involved  in  a  multi- 
plicity of  suits  and  be  subjected  to  irrep- 
arable lofis  and  damage. 

With  this  general  statement  of  the  nature 
and  object  of  the  action,  it  becomes  neces- 
sary to  determine  whether  the  injunctive 
relief  invoked  by  plaintiff  will  afford  the 
only  adequate  remedy  open  to  him.  We 
know  of  no  better  statement  of  the  law  on 
this  subject  tiian  that  found  in  22  C^c. 
769-771 : 

''Except  as  changed  by  statute,  the  rule 
is  that  an  injunction  will  not  be  granted 
where  there  is  an  adequate  remedy  at  law. 
All  the  courts  agree  in  stating  this  princi- 
ple; the  problem  in  any  individual  case 
being  whether  the  remedy  at  law  is  ade- 
quate. To  defeat  the  equitable  jurisdiction, 
however,  it  is  not  sufficient  that  the  law 
should  merely  afford  some  remedy;  that 
remedy  must  be  as  practical  and  efficient 
as  is  the  equitable  remedy  in  rendering  jus^ 
tice  and  as  prompt  in  its  administration. 
An  injunction  is  in  many  cases  more  prompt 
and  efficient  than  any  legal  remedy,  and  be- 
cause of  this  promptness  and  efficiency  there 
is  a  strong  tendency  to  grant  injunctions  in 
cases  where  formerly  the  remedy  at  law 
would  have  been  deemed  fully  adequate.  So, 
the  existence  of  a  remedy  at  law  which 
would  ordinarily  be  available  is  no  objec- 
tion to  the  granting  ol  an  injunction  when, 
for  reasons  beyond  his  control,  the  com- 
plainant cannot  avail  himself  of  it;  and 
the  same  is  true  where  the  remedy  must  be 
sought  in  a  foreign  court. 

'"The  principal  remedy  afforded  by  courts 
of  law  for  an  injury  is  money  damages.  If 
such  damages  will  constitute  an  adequate 
compensation  for  the  injury  threatened  or 
Inflicted,  equity  will  not  interfere  by  in- 
junction. But  the  mere  fact  that  damages 
are  recoverable  at  law  is  no  objection  to 
the  granting  of  an  injunction  in  case  such 
damages  would  not  be  an  adequate  com- 
pensation for  the  injury." 

Again,  on  page  773,  same  volume,  it  is 
said :  "The  solvency  or  insolvency  of  defend- 
ant is  not  important  where  the  injunction 
is  sought  on  the  ground  of  the  impossibil- 
ity of  measuring  the  injury  in  terms  of 
money;  There  the  remedy  at  law  is  inade- 
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quate,  however  responsible  defendant  may 
be.  Insolvency  of  defendant  is  frequently 
an  added  ground  for  an  injunction  wh^&re 
the  complainant  is  really  entitled  on  other 
grounds  to  the  relief  adced.  But  in  many 
cases  an  injunction  has  been  granted  on 
the  ground  that  defendant  is  insolvent, 
where,  were  it  not  for  such  insolvency,  an 
action  for  damages  would  be  an  adequate 
remedy.  Thus  an  insolvent  defendant  has 
been  enjoined  from  making  a  wrongful 
transfer  of  property,  from  wrongfully  pay* 
ing  out  money  that  belongs  to  the  compbiin- 
ant,  or  from  doing  other  wrongful  acts  to 
the  injury  of  the  complainant.  Suite  for 
the  purchase  money  of  property  have  often 
been  restrained  where  defendant  therein  has 
a  set-off  that  he  could  make  use  of  only  in 
a  separate  action,  and  thai  action  would 
afford  him  an  inadequate  remedy  because 
the  other  party  is  insolvent.  And  the  pay- 
ment of  money  by  third  persons  to  one  who 
is  insolvoit  may  be  restrained  at  the  suit 
of  those  entitled  to  the  money.  It  is  self- 
evident  that,  where  damages  would  fully 
compensate  for  the  injury  and  defendant 
is  solvent  and  able  to  respond,  no  injunc- 
tion should  issne." 

The  above  view  of  the  law  has  been  adopt- 
ed by  the  court  of  appeals  of  this  state; 
Under  its  earlier  decisions  the  grounds  for 
injunctive  relief  were  limited;  such  relief 
being  disallowed  where  there  was  a  legal 
remedy,  though  inadequate,  that  could  be 
invoked.  Bnt^  as  said  in  Mason  v.  Byrley, 
20  Ky.  L.  Rep.  487,  64  S.  W.  767,  and  de- 
clared in  earlier  and  later  cases:  "Under 
the  Code  of  Practice  as  it  was  originally 
adopted,  an  injunction  was  only  allowed  to 
restrain  the  defendants  from  a  particular 
act  (Civ.  Code  Pr.  §§  271,  272,  as  originally 
enacted),  but  by  Acts  1894,  p.  206  [200], 
chap.  87,  tills  was  changed,  and  by  §  271 
it  is  provided:  'When  any  mandatory  in- 
junction shall  be  granted,  the  order  or  judg- 
ment may  affirmatively  direct  the  party  en- 
joined to  do  the  act  or  thing  required  to  be 
done.'  And  by  §  276  it  is  further  provided 
that  the  preliminary  injunction  'may  be 
mandatory  in  its  nature  if  the  case  so  re- 
quire.' In  High  on  Injunctions,  §  2,  it  is 
said :  'Injunctions  are  known  as  mandatory 
or  preventive  according  as  they  command 
the  defendant  to  do  or  refrain  from  doing 
a  particular  thing.'  Further  on  fn  the  sec- 
tion, after  laying  down  the  rule  that  the 
remedy  by  mandatory  injunction  'is  exer- 
cised with  extreme  caution,  and  is  confined 
to  cases  where  courts  of  law  are  unable  to 
afford  adequate  redrcssy  or  where  the  injury 
cannot  be  compensated  in  damages/  it  is 
further  said:  'And  in  determining  whether 
to  grant  relief  fay  way  of  mandatory  in- 
jtmction,  courts  of  equity  will  take  into  eon* , 
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aideration  the  relatiye  convenience  and 
inconvenience  which  would  result  to  the  par> 
ties  from  granting  or  withholding  relief, 
and  will  be  governed  accordingly.'  The 
chancellor  will  not  interfere  by  injunction 
where  there  is  an  adequate  legal  remedy; 
but  where  there  iB  no  adequate  legal  remedy, 
and  the  ends  of  justice  require  it,  he  will 
interfere  by  injunction  to  prevent  irrepara- 
ble injury,  and,  by  the  express  provisions 
of  the  Code  above  quoted,  his  injunction 
may  be  preventive,  or,  if  necessary,  it  may 
be  mandatory.  ...  In  the  case  before 
us  the  remedy  by  mandamus  is  wholly  in- 
adequate ;  th«  injury  cannot  be  compensated 
in  damages;  and,  unless  an  injunction  is 
granted,  the  plaintiff  will  be  left  without 
remedy.  It  is  therefore  one  of  the  extreme 
oases  in  which  remedy  by  mandatory  injune* 
tion  may  be  properly  allowed.  Henderson 
County  Bd.  of  Health  v.  Ward,  107  Ky. 
477,  54  S.  W.  725-'' 

In  Turner  v.  Hampton,  30  Ky.  Lr.  Rep. 
170,  97  S.  W.  761,  the  appellee  had  been  em- 
ployed in  her  absence  from  this  state  to 
teach  the  school  in  a  country  district  for  a 
term  of  aix  months;  the  contract  of  em- 
ployment being  properly  signed  by  the  trus- 
tees and  for  her  by  an  agent  having  authori- 
ty to  write  her  name  thereto.  Being  de- 
tained by  floods,  she  was  unable  to  reach 
this  state  and  the  district  where  the  school 
was  to  be  taught  on  the  date  fixed  by  the 
contract  for  the  beginning  of  the  term.  She, 
however,  wired  one  of  the  trustees  of  the 
situation,  and  reached  the  school  two  days 
after  the  day  fixed  for  the  term  to  begin. 
While  thus  detained  the  trustees  made  a 
contract  with  another  teacher  to  take  the 
school,  and  for  this  reason  the  appellee  was 
refused  the  right  to  take  charge  of  the 
school  upon  her  arrival.  She  thereupon 
brought  an  action  and  obtained  a  temporary 
injunction,  und»  which  she  taught  the 
school  pursuant  to  the  contract.  On  final 
hearing  the  circuit  court  perpetuated  the 
injunction,  and  the  teacher  with  whom  it 
was  attempted  to  supplant  the  appellee  took 
an  appeal.  On  the  appeal  the  judgment  was 
affirmed,  the  court  of  appeals  holding  that: 
"on  the  facts  of  the  case,  injunction  was 
the  proper  remedy,  as  in  no  other  way 
could  the  plaintiff  obtain  adequate  relief." 

In  Grant  County  v.  AUphin,  162  Ky.  280, 
153  S.  W^  417,  it  was  held  that  a  court  of 
equity  has  jurisdiction  to  enjoin  a  breach, 
and  thus  indirectly  compel  specific  perform- 
ance of  a  contract,  notwithstanding  a  cove- 
nant in  the  contract  to  pay  liquidated  dam- 
ages upon  its  breach,  if,  from  the  contract 
and  the  circumstances  surrounding  its  exe- 
cution, it  appears  that  the  performance  of 
the  contract  was  intended,  and  not  to  give 
to  the  covenantor  the  option  either  to  per- 
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form  or  to  pay  the  stipulated  damages,  and 
also  that  the  remedy  at  law  was  inadequate. 
AUphin  seemed  to  have  entered  into  a 
contract  with  the  board  of  control,  un- 
der the  provisions  of  which  he  agreed  to 
pool  his  crop  of  tobacco  raised  in  the 
year  1009.  AUphin  undertook  to  sell  the 
tobacco  to  another  purchaser,  and  the  in- 
junction was  obtain^  to  prevent  such  sale 
and  compel  performanee  of  the  contract  he 
had  made  with  the  Grant  county  board  of 
control.  The  decision  of  the  eaae  by  the 
court  of  appeals  was  not,  as  claimed  by 
Goimsel  for  the  defendants,  rested  wholly 
upon  the  statute  authorising  the  pooling  of 
tobacco  then  in  force  in  the  state,  but  which 
was  later  declared  invalid  by  the  Supreme 
Court  of  the  United  States.  But  if  this 
were  true,  as  claimed,  the  invalidity  of  the 
statute  would  not  abrogate  the  equitable 
principle  declared  by  the  opinion,  and  upon 
which  the  court  based  its  decision,  that  the 
breach  of  the  contract  threatened  was  one 
that  under  the  ciroumBtanoes  could  not  be 
measured  in  damages.  The  eqidtabla  doc- 
trine in  question  wotM  seem  to  apply  to 
any  contract,  in  the  absence  of  a  statate^  if 
its  character  and  the  circumstances  sur- 
rounding its  execution  are  such  as  to  make 
it  manifest  that  its  performance  is  the  es- 
sential thing  intended,  and  not  to  give  the 
covenantor  the  option  either  to  perform 
or  to  pay  the  stipulated  damages,  and  also 
that  the  remedy  at  law  would  be  inadequate. 
The  remedy  by  injunction  allowed  in  Grant 
County  V.  AUphin,  supra,  was  not  conferred 
by  the  statute  under  which  the  latter  pooled 
his  tobacco,  but  was  granted  solely  because 
of  the  inadequateness  of  any  other  remedy 
that  might  have  been  invoked.  It  must  be 
conceded  that  the  opinion  went  a  step  fur- 
ther in  its  application  of  the  doctrine  in 
question,  than  any  other  decided  in  this 
jurisdiction ;  but  it  is  unnecessary  to  carry 
it  to  tiie  same  length  in  the  instant  case, 
as  it  is  only  necessary  to  apply  it  therein 
to  the  extent  of  preventing  a  transfer  or 
other  disposition  by  the  defeudants  of  the 
property  in  controversy  until  such  time  as 
the  case  may  be  prepared  and  heard  upon 
its  merits. 

Under  the  authorities  supra  plaintiff's 
right  to  the  injunction  granted  by  the  cir- 
cuit court,  in  so  far  as  it  aflfects  the  defend- 
ant McClary,  seems  to  be  free  of  doubt. 
It  is  manifest  that  the  grounds  allege  in 
the  petition,  and  supported  by  the  affidavits 
in  the  record,  are  such  as  authorize  an  in- 
junction. They  show  the  breach  of  the  con- 
tract, the  insolvency  of  the  defendant  Mc- 
Clary, the  inadequacy  of  any  other  remedy, 
iand  probability  of  a  mtdtiplicity  of  actions, 
and  the  irreparable  loss  to  which  the  plain- 
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tiff  would  be  rabjeetfld  if  denied  the  isjimo- 

ttOB. 

Nor  is  any  sound  reason  perceived  for 
holding  that  the  injunction  should  not  be 
made  to  apply  to  the  defendants  Buckner 
and  Gaston,  Williams,  &  Wi^more.  They 
do  not  occupy  the  position  of  innooenft  pur- 
chasers. According  to  the  aliegationB  of  the 
petition  and  the  evidence  furnished  by  the 
affi^vite  used  on  the  application  for  the  in- 
junction, they  had  full  knowledge  that  the 
tobacco  they  attempted  to  purchase  from 
McOlary  had  previously  been  sold  to  the 
plaintiff.  Obvioosly  the  injunction  would 
afford  plaintiff  no  relief  if  merely  granted 
against  the  defendant  McClary,  as  the  de- 
fendants Buckner  and  Gaston,  Williams,  & 
Wigmore  would  continue  to  obtain  from  Mc- 
Olary, or  the  farmers  or  dealers  of  whom 
MoGlary  purchased  it,  the  tobacco  claimed 
by  plaintiff  under  its  contract  with  him. 

We  are  aware  that  in  Chambers  v.  Bald- 
win, 91  Ky.  121,  11  L.R.A.  646,  34  Am. 
St.  Rep.  165,  15  S.  W.  57,  aijid  other  cases 
cited  on  the  brief  of  defendants'  counsel,  it 
was  held  that  one  party  to  a  contract  can- 
not maintain  an  action  against  a  third  per- 
son who  even  maliciously  advised  and  pro- 
cured the  other  party  to  the  contract  to 
violate  it,  unless  such  person,  by  coercion 
or  deception,  caused  the  violation  of  the  con- 
tract by  the  other  contracting  party  against 
his  will  or  contrary  to  his  purpose.  But 
in  that  case  the  actioft  was  brought,  net,-  as 
here,  to  prevent  the  violation  of  the  con- 
tract induced  by  a  third  party,  but  to  re- 
cover of  the  latter  damages  for  his  malicious 
interference  with  the  contract.  In  the  in- 
stant case  no  damages  are  sought  against 
Buckner  or  Gaston,  Williams,  &  Wigmore; 
it  is  merely  sought  to  enjoin  them  from 
interfering  with  the  contract  between  plain- 
tiff and  the  defendant  McClary,  upon  the 
ground  that  such  interference  was  malicious^ 
or  at  least  in  bad  faith,  done  with  full 
knowledge  of  the  plaintiff's  rights  under  the 
contract;  and  that  damages  that  might  be 
recovered  by  the  latter  of  McClary  in  an 
action  at  law  because  of  his  insolvency 
would  not  afford  an  adequate  remedy.  In 
such  state  of  case  relief  by  injunction  has 
been  allowed  in  other  jurisdictions.  Beek- 
man  v.  Marsters,  195  Mass.  205,  11  L.R.A. 
(N.8.)  201,  122  Am.  St.  Rep.  232,  80  N. 
E.  817,  11  Ann.  Cas.  332;  American  Law 
Book  Co.  V.  Edward  Thompson  Co.  41  Misc. 
396,  84  N.  Y.  Supp.  226;  Flaccus  v.  Smith, 
199  Pa.  13.%  54  L.R.A.  640,  85  Am.  St.  Rep. 
779,  48  Atl.  894;  Newport  v.  Newport  Light 
Co.  84  Ky.  166;  Wilkins  v.  Somerville,  80 
Vt.  48,  11  L.R.A.(N.S.)  1183,  130  Am.  St. 
Rep.  906,  66  Atl.  893;  New  England  Phono- 
graph Co.  V.  Edison  (C.  C.)  110  Fed.  26. 
Tlie  doctrine  was  also  recognized  in  this 
L.RJ^..1917C. 


jarisdieUon  in  Turner  v.  Hampton,  supra, 
wherein  it  was  held  that  not  only  was  in- 
junction the  proper  remedy  to  prevent  the 
violaiion  by  the  trustees  of  a  school  dis- 
trict of  a  contract  whereby  they  had  em- 
ployed the  plaintiff  to  teach  the  school 
tiieiein,  but  also  to  restrain  another  from 
teaching  it  under  a  later  contract  with  the 
tarustees. 

The  alleged  interference  upon  the  part  of 
Buokner  and  Gaston,  Williams,  &  Wigmore 
with  the  rights  and  business  of  the  plaintiff^ 
though  begun,  has  not  progressed  far  enough 
to  wholly  deprive  the  latter  of  the  benefit  of 
ita  contract  with  McClary.  Unless  they  are- 
restrained,  however,  from  further  interfer* 
ence  with  the  contract,  plaintiff  will  shortly 
be  entirely  deprived  of  any  benefit  thereun- 
der, which  condition,  together  with  the  fact 
that  plaintiff  is  without  an  adequate  rem- 
edy at  law,  makes  the  relief  here  sought 
the  only  available  means  of  protecting  it- 
self against  irreparable  loss. 

An  instructive  case  on  this  question  is 
that  of  American  Law  Book  Co.  v.  Edward 
Thompson  Co.  41  Misc.  396,  84  N.  Y.  Supp. 
225.  An  injunction  was  issued  to  restrain 
a  law  publishing  house  from  inducing  and 
attempting  to  induce  subscribers  to  the  pub^ 
Hcatlon  of  a  rival  law  publishing  house  to 
violate  their  contracts  by  refusing  to  con- 
tinue their  snibBcriptions  to  certain  of  its 
publications.  It  was  contended  by  the  de- 
fcndaut  that  the  plaintiff  had  an  adequate 
remedy  at  law  and  an  action  for  damages 
for  each  ^ontxttct  br<^en  by  the  action  of 
the  defendant;  that  the  party  to  each  ol 
such  contracts  had  'the  right  to  break  it  and 
pay  damages;  and  that  what  the  party  him- 
self could  thus  do  another  might  do  for 
him  without  restraint  by  injunction.  In 
denying  this  contention  and  sustaining  the 
plaintiff's  right  to  an  injunction,  the  court 
said:  "The  fraudulent  intent,  followed  to 
fruition  in  the  aetual  inducement  of  per- 
sons dealing  with  the  plaintiff  to  break  their 
contracts  for  the  intended  benefit  of  the  de- 
fendant and  to  the  intended  injury  of  the 
plaintiff,  is  the  basis  of  the  defendant's 
wrong — a  wrong  which  our  system  of 
remedial  justice  recognises  as  the  subject 
of  relief.  .  .  .  That  an  action  for  dam- 
ages would  not  afford  sai  adequate  remedy 
is  obvious.  The  loss  of  business  and  the 
injury  to  business  reputation  resulting  from 
the  defendant's  acts  of  obstruction,  and  from 
the  consequent  litigation  between  the  plainr 
tiff  and  its  delinquent  subscribers,  could  not 
be  estimated  nor  proven  with  any  degree  of 
certainty  for  the  purpose  of  a  recovery ; 
nor  could  the  pUintiff  properly  estimate 
the  additional  burden  of  the  future  litigation 
with  subscribers,  whose  defense  would  (as 
is  to  be  inferred  from  the  past)    be  con- 
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ducted  by  the  defendant  at  great  pains  and 
expense,  bearing  no  relation  to  the  amount 
of  the  claim,  but  solely  in  the  interest  of 
obstruction  and  for  advertising  purposes. 
The  invasion  of  a  legal  right  being  appar- 
ent,  and  the  inadequacy  of  relief  at  law 
being  clear,  a  case  for  injunctive  relief  is 
made  out/' 

It  is  admitted  in  the  instant  case  by  all 
the  defendants  that  the  tobacco  in  contro- 
versy is  the  same  or  a  part  of  the  same 
tobacco  the  defendant  McClary  sold  plain- 
tiff, but  denied  that  the  defendants  Buckner 
or  Gaston,  Williams,  &  Wigmore,  or  either 
of  them,  had  knowledge  of  such  sale  when 
they  purchased  the  tobacco  of  McClary.  As 
previously  stated,  tlie  evidence  introduced 
by  plaintiff  on  the  application  for  the  in- 
junction showed  such  knowledge  on  the  part 
of  Buckner  and  Gaston,  Williams,  k  Wig- 
more;  but  the  issue  made  by  their  denial 
of  such  knowledge,  as  well  as  those  raised 
by  the  other  grounds  of  defense  interposed 
by  the  respective  answers  of  the  defendants, 
can  only  be  finally  determined  after  the  tak- 
ing of  proof  by  the  parties  and  upon  a  trial 
of  the  case  upon  its  merits.  For  these  rea- 
sons the  contention  of  defendants  that  the 
indeflniteness  of  the  option  and  contract  re- 
ferred to  renders  them  or  either  of  them 
incapable  of  enforcement  is  not  now  passed 
on,   further   than  to  say  thai  upon  their 


fflLce  and  the  allegations  of  the  petition  they 
together  appear  to  present  a  contract  prima 
facie  valid.  At  any  rate  they  seem  more 
definite  in  every  feature  than  was  the  con- 
tract enforced  in  Grant  County  v.  Allphin, 
162  Ky.  280,  153  S.  W.  417,  which  embraced 
AllphJs's  crop  of  tobacco  raised  in  the  year 
1909,  without  otherwise  describing  it  or  giv- 
ing  the  quality  or  quantity.  The  option  and 
contract  are  also  substantially  as  definite 
as  that  in  Mitchell-Taylor  Tie  Co.  v. 
Whitaker,  168  Ky.  651,  166  S.  W.  193,  evi- 
dencing the  sale  of  a  lot  of  ties,  which, 
though  it  only  described  in  a  general  way 
the  territory  from  which  the  ties  were  to  be 
produced,  was  held  to  be  sufficiently  definite 
and  certain  to  be  enforced. 

For  the  reasons  herein  indicated,  the  mo- 
tion of  the  defendant  McClarv  to  dissolve 
the  temporary  injunction  so  far  as  it  affects 
him  is  overruled,  and  the  injunction  as  to 
him  permitted  to  remain  in  force,  and  the 
motion  of  the  plaintiff  to  reinstate  the  in- 
junction dissolved  by  the  lower  court  as  to 
the  defendants  Buckner  and  Gaston,  VTll- 
liams,  &  Wigmore  is  sustained,  and  the  in- 
junction reinstated  as  to  them. 

The  six  other  judges  of  the  Court  of  Ap- 
peals considered  this  case  with  me,  and  all 
concur  in  the  conclusions  expressed  in  the 
opinion. 


Annotatioii — Iiijiiiictioii  against  indttcing  or  aiding  breach  of  contracL 


This  note  supplements  a  note  on  the 
same  subject  appended  to  Beekman  v. 
Marsters,  11  L.R.A.(N.S.)  201. 

As  to  the  right  of  an  action  for  dam- 
ages for  inducing  a  breach  of  contract, 
see  the  following  notes:  L.R.A.1915F| 
1076;  28  L.R.A.(N.S.)  615,  16  L.R.A. 
(N.S.)  746.  As  to  the  liability  of  a 
third  person  for  interfering  with  and 
driving  away  the  customers  of  another, 
see  notes  in  LR.A.1915B,  1180,  22  L.R.A. 
(N.S.)  1224.  With  regard  to  the  right 
to  an  injunction  against  publishing  or 
circulating  statements  relative  to  indus- 
trial disputes,  see  note  in  32  L.R.A. 
(N.S.)  1013.  As  to  the  right  to  an  in- 
junction  to  prevent  the  enticement  of  a 
servant,  see  note  in  5  L.R.A.(N.S.)  1096. 

As  to  picketing,  see  notes  in  4  L.R.A. 
(N.S.)  302,  and  60  L.R.A.(N.S.)  412. 

It  is  pointed  out  in  the  note  in  11 
L.R.A.(N.S.)  201,  that  where  the  inter- 
ference with  a  contract  is  in  the  absence 
of  good  faith,  whether  for  the  profit  of 
the  person  interfering  or  to  injure  one  of 
the  contracting  pairties,  equity  will  not 
hesitate  to  restrain  such  interference. 
This  doctrine  finds  support  in  the  cases 

decided   subsequently   to  this  note,   in- 
L.RA..1917C. 


eluding  Friedbbrg  v.  McClary,  ante,  777, 
which  sustains  the  right  to  enjoin  third 
persons  from  purchasing  an  article 
known  to  have  been  sold  to  the  complain- 
ant, where  the  seller  is  insolvent  and  the 
failure  to  ol;>tain  the  article  will  result  in 
irreparable  loss  to  the  complainant. 

The  rule  is  thus  stated  in  Citizens' 
Light,  Heat  &  P.  Co.  v.  Montgomery 
Light  &  Water  Power  Co,  (1909)  171 
Fed,  553 :  "The  law  allows  a  trader,  by 
mere  solicitation,  to  persuade  customers 
to  change  their  business  relations,  with- 
out actionable  liability  therefor,  though 
a  broken  contract  is  the  result.  It  does 
not  permit  such  a  solicitor,  even  in  the 
interests  of  competition,  to  go  further, 
intervening  actively  between  the  con- 
tracting parties,  as  a  dominant  agency  in 
producing  a  breach,  by  promise  of  indem- 
nity to  one  of  them  to  induce  the  breach. 
When  the  solicitor  knowingly  and  inten- 
tionally goes  beyond  mere  solicitation  to 
induce  another  man's  customer  to  do 
business  with  him,  and  promises  to  hold 
that  other  man's  customer  harmless  for 
the  breach  of  a  contract  with  him,  he 
transcends  the  rights  of  the  law  of  com- 
petition, has  no  'sufficient  justi&cation,' 
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and  thereby  beeomes  liable  to  him  whose 
eastoiner  is  taken  over.  Such  conduct  is 
an  unlawful  interference  with  another 
man's  rights,  for  which  he  may  maintain 
an  action  and  recover  nominal  damages, 
although  the  contract  be  not  actually 
breached  in  consequence  of  the  solicita- 
tion." 

Applying  this  doctrine,  it  has  been 
held  that  one  will  be  restrained  from  in- 
ducing or  endeavoring  to  induce  agents 
and  salesmen  of  his  prior  employer  to 
violate  their  contracts  of  employment  by 
leaving  the  service  of  their  employer. 
Kinney  v.  Scarborough  Co.  (1912)  138 
Ga.  77,  40  L.R.A.(N.S.)  473,  74  S.  B. 
772.  In  this  case  the  employee  against 
whom  the  injunction  issued  was  a  bank- 
rupt. 

And  an  injunction  will  issue  to  enjoin 
the  indemnifying  of  a  rivaPs  customers 
against  a  recovery  of  damages  by  such 
rival,  growing  out  of  their  breach  of  con- 
tract with  him,  where  the  purpose  is  to 
induce  a  breach  of  the  contract.  Citizens' 
Light,  Heat  &  P.  Co.  v.  Montgomery 
Light  &  Water  Power  Co.  (Ped.)  supra. 

So,  an  injunction  will  issue  to  restrain 
the  circulation  of  false  and  untrue  state- 
ments of  a  rival  for  the  purpose  of  in- 
ducing third  persons  to  breach  their  busi- 
ness contracts  with  him,  although  it  is 
against  the  rule  of  courts  to  restrain  the 
circulation  of  slander  or  libel.  American 
Malting  Co.  v.  Keitel  (1914)  217  Fed. 
672.  It  has,  however,  been  held  that  an 
injunction  will  not  issue  to  enjoin  the 
making  and  circulation  of  false  state- 
ments in  order  to  induce  a  person's  cus- 
tomers to  breach  their  contract  with  him. 
Citizens'  Light,  Heat  &  P.  Co.  v.  Mont- 
gomery Light  &  Water  Power  Co.  (Fed.) 
supra. 

A  preliminary  injunction  will  not  issue 
to  restrain  a  competitor  from  using  fair 
means  to  secure  customers  of  a  rival, 
even  though  a  breach  of  contract  results. 
He  may,  however,  be  restrained  from 
making  false  statements  and  using 
unfair  means  to  induce  a  rival's  custom- 
ers to  breach  their  contracts,  provided 
that  the  remedy  at  law  is  inadequate; 
that  is,  that  full  indemnity  cannot  be  re- 
covered in  an  action  at  law.  Peerless 
Pattern    Co.    v.    Pictorial    Review    Co. 

(1911)  147  App.  Div.  715,  132  N.  Y. 
Supp.  37.    In  Sperry  &  "EL.  Co.  v.  Pommer 

(1912)  199  Fed.  309,  a  preliminary  in- 
junction was  issued  restraining  a  com- 
petitor from  soliciting  or  requesting  per- 
sons known  to  him  to  be  under  contract 
with  the  complainant,  to  violate  the 
same,    by    means    of    materially    false 

and  untrue  statements,  or  by  means  of 
L.R.A.1917C. 


any  reward  or  compensation  for  so  do- 
ing. In  Sperry  &  H.  Co.  v.  Louis  Weber 
&  Co.  (1908)  161  Fed.  219,  a  preliminary 
injunction  was  granted  to  restrain  a 
competing  trading-stamp  company  from 
sending  its  agents  to  the  customers  of 
the  complainant's  subscribers  to  induce 
them  to  exchange  their  partly  filled  books 
for  those  of  the  defendant,  and  from  en- 
deavoring to  persuade  the  complain- 
ant's subscribers  to  breach  their  con- 
tracts. The  case  was  apparently  re- 
garded as  being  one  of  unfair  competi- 
tion, although  the  only  inducement  of- 
fered was  that  of  a  more  desirable  class 
of  premiums.  The  court  said  that  it 
was  open  to  the  defendant  to  issue  its 
stamps  and  induce  cash  sales  through 
another  or  on  its  own  account,  but  there 
was  no  need  for  it  to  prey  on  the  com- 
plainant's trade. 

In  Jesse  L.  Lasky  Feature  Play '  Co. 
V.  William  Fox  Vaudeville  Co.  (1916)  93 
Misc.  364,  157  N.  Y.  Supp.  106,  af- 
firmed in  (1916)  174  App.  Div.  872,  159  . 
N.  Y.  Supp.  1120,  it  was  held,  in  overrul- 
ing a  demurrer,  that  a  case  for  an  injunc- 
tion was  made  by  a  complaint  which  al- 
leged in  effect  that  defendant  was  about 
to  produce  motion  pictures  posed  for  by 
a  popular  actress  of  exceptional  and 
unique  talents,  in  violation  of  a  contract 
to  pose  exclusively  for  complainant; 
which  it  was  alleged,  that  she  was  in- 
duced to  breach  by  false  representations 
by  the  defendant  that  the  contract  was 
lacking  in  mutuality,  and  hence  not 
binding  upon  her,  and  that  complainant 
did  not  intend  to  perform  his  part  of  the 
agreement. 

It  is  also  held  in  the  foregoing  case 
that  the  defendant  in  such  a  case  can- 
not raise  the  question  of  lack  of  mutual- 
ity in  the  contract  sought  to  be  pro- 
tected, at  least  unless  the  other  party 
thereto  elects  voluntarily  and  without 
improper  inducement  by  defendant  not 
to  perform  the  same. 

It  has  been  held  that,  even  though  the 
action  of  the  defendant  in  inducing  a 
breach  of  contract  would  not  constitute 
a  tort,  nevertheless  a  preliminary  injunc- 
tion would  issue  restraining  the  breach, 
where  the  difficulty  of  proving  the  dam- 
ages, and  the  multiplicity  of  litigation 
which  might  result  from  the  breach,  and 
the  embarrassment  caused  by  the  fact 
that  the  possession  of  all  data  as  to 
profits  was  in  the  defendants,  justified 
the  intervention  of  a  court  of  equity. 
Automobile  Ins.  Co.  v.  Guaranty  Secur- 
ities Corp.  (1917)  240  Fed.  222. 

An  employer  is  entitled  to  An  injunc- 
tion to  restrain  striking  workmen  from 
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using  persuasion  to  induee  nonstriking 
employees  to  breach  their  contracts  of 
employment,  but  not  to  enjoin  such  per- 
suasion with  regard  to  employees  at  will. 
Iron  Molders'  Union  v.  Allis-Chalmers 
Co.  (1908)  20  L.R.A.(N.S.)  316,  91 
C.  C.  A.  631,  166  Fed.  45.  So,  where 
members  of  a  xudon  seek  to  exert  pres- 


sure upon  employers  of  former  members 
to  induce  them  to  breach  their  contracts 
of  employment  and  discharge  such  em- 
ployees, it  oonstitutes  a  clear  invasion 
of  the  rights  of  these  employees,  and  en- 
titles them  to  injunctive  relief  against  its 
continuance.  Traeey  v.  Osborne  (1917) 
*  —  Mass.  — ,  114  N.  E.  959.       A.  G.  S. 


KANSAS  supreme:  COURT. 

AGNES  DEISTER 

V. 

ATCHISON,  TOPEKA,  &  SANTA  FE  RAIL- 
WAY  COMPANY,  Appt. 

(99  Kan.  525,  162  Pac.  282.) 

Railroad  —  crossing     signals  —  suffi- 
ciency. 

1.  A  work  train  came  into  a  station  in 
the  dusk  of  evening  on  a  main  line  track, 
took  a  spur  track,  and  passed  over  a  side- 
walk leading  to  the  depot,  which  was  near 
the  crossing.  At  the  front  of  the  train  were 
three  flat  cars.  Next  came  the  caboose, 
with  its  red  lights  showing  in  front.  The 
engine  was  at  the  rear  of  the  train,  which 
was  400  feet  long.  The  spur  track  curved 
sharply  around  an  embankment  to  the  cross- 
ing, and  the  sidewalk  came  down  one  side 
of  the  embankment  to  the  crossing.  The 
embankment  prevented  persons  on  the  side- 
walk from  seeing  flat  cars  on  the  curve, 
until  within  6  or  8  feet  of  the  track.  A 
pedestrian  ran  down  the  walk  on  his  way  to 
the  station,  hesitated  a  moment  when  a  few 
feet  from  the  track,  went  on,  and  was  killed 
by  the  leading  flat  car,  which  came  from  be- 
hind the  bank  at  a  speed  of  10  miles  per 
hour.  There  was  no  light  on  the  forward 
end  of  the  leading  car,  or  other  light  visible, 
except  the  red  lights  on  the  caboose.  The 
air  whistle  on  the  forward  end  of  the  lead- 
ing car  was  not  sounded,  and  because  of  the 
light  conditions,  the  deceased  could  not  see 
the  flat  cars  when  he  arrived  at  the  track. 

It  is  held  the  jury  were  warranted  in  flnd- 
ing  that  warnings  such  as  the  engine  whis- 
tle, sounded  when  the  train  was  ^  the  out- 
skirts of  town,  the  engine  bell,  ringing 
when  the  engine  was  around  the  curve  and 
600  feet  away,  an  automatic  crossing  bell 
ringing  at  the  main  line  track  150  feet 
away,  and  noise  of  the  train,  were  not  suM- 
cient,  and  that  a  white  light  should  have 
been  displayed  at  the  forward  end  of  the 
leading  car,  and  the  air  whistle  should  have 
been  sounded. 
For  other  cases,  see  Railroads,  II,  d,  S,  in 

Dig,  1-52  N,  8. 

Headnotes  by  Bubch,  J. 

Note. —  For  violation  by  servant  of  rule 
adopted  by  railway  company  as  evidence  of 
negligence  toward  one  other  than  servant, 
see  annotation  following  this  case,  post,  793. 
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Trial  —  jury  —  contrl1)i|tory  negligence. 

2.  The  subject  of  the  contributory  negli- 
gence of  the  deceased  was  properly  sub- 
mitted to  the  jury,  and  the  material  find- 
ings of  fact  returned  by  the  jury  were  sus- 
tained by  the  evidence. 

For  other  cases,  see  Trial,  IL  o,  8,  c,  (2), 
(h),  in  Dig.  1-52  N,  8, 

Evidence  ^  railway  rules. 

3.  Rules  of  a  railway  company  governing 
the  conduct  of  its  employees  in  the  c^erar 
tion  of  trains,  relating  to  matters  affecting 
the  safety  of  the  public,  such  as  the  giving 
of  signals  and  the  displaying  of  lights,  are 
some  evidence  of  the  measure  of  caution 
which  ought  to  be  exhibited  in  situations 
to  which  the  rules  apply. 

For  other  oases,  see  Railroads,  IL  dy  in  Dig. 
1-52  N,  8. 

(January  6,   1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Harvey  Coun- 
ty in  plain tifl^s  favor  in  an  action  brought 
to  recover  damages  for  the  death  of  her  hus- 
band, alleged  to  have  been  caused  by  defend- 
ant's negligence.    Afiirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Williams  R.  Smith,  Owen  J. 
Wood,  Alfred  A.  Scott,  and  Harlow  Hur- 
ley, for  appellant: 

There  was  no  negligence  proven  against 
the  railway  company,  and  the  plaintiff  is 
therefore  not  entitled  to  recover. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Judah,  66 
Kan.  474,  70  Pac.  346,  12  Am.  Neg.  Rep. 
601. 

The  deceased's  negligence  absolutely  bars 
Agnes  Deister,  his  widow,  from  recovery. 

Clark  V.  Northern  P.  R.  Co.  47  Minn.  380, 
50  N.  W.  365 ;  Rodrian  v.  New  Yoilc,  N.  H. 
&  H.  R.  Co.  25  N.  Y.  626,  26  N.  E.  741;  Kep- 
pleman  v.  Philadelphia  &  R.  R.  Co.  190  Pa. 
333,  42  Atl.  697 ;  Daily  v.  Richmond  &,  D.  R. 
Co.  106  N.  C.  301,  11  S.  £.  320;  Boston  k 
M.  R,  Co.  V.  McGrath,  102  a  C.  A.  507,  179 
Fed:  323;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Priest,  50  Kan.  16,  31  Pac.  674;  Missouri 
P.  R.  Co.  V.  Trahem,  77  Kan.  803,  91  Pac. 
48. 

Knowledge  of  the  rules  of  the  company  on 
the  part  of  the  person  claiming  their  pro- 
tection must  be  shown  before  it  is  competent 
to  admit  them  in  evidence. 
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Fonda  ▼.  St.  Paul  CHj  B.  Go.  71  Minn. 
438,  70  Am.  St.  Rep.  341,  74  N.  W.  167; 
LouiBville  R.  Co.  v.  Gaugh,  133  Ky.  467, 
118  S.  W.  276;  Alabama  G.  S.  R.  Co.  v. 
Clark,  136  Ala.  450,  34  So.  017;  Isackson 
V.  Duluth  Street  R.  Co.  75  Minn.  27,  77  N. 
W.  433,  6  Am.  Neg.  Rep.  178;  Bush  v. 
Union  R.  Co.  62  Kan.  713,  64  Pac.  624. 

Messrs.  Ezra  Branlne  and  Harry  W. 
Hart,  for  appellee: 

The  general  verdict  in  favor  of  the  plain- 
tiff imports  a  finding  in  her  favor  upon 
each  act  of  negligence  alleged  in  her  peti- 
tion. 

Morrow  v.  Bonebrake,  84  Kan.  724,  34 
L.R.A.(N.S.)  1147,  115  Pac.  686;  Bank  of 
Commerce  v.  Sams,  06  Kan.  437,  152  Pac. 
28;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Roth, 
80  Kan.  752,  104  Pac.  840;  Tecza  v.  Sulz- 
berger k  Sons  Co.  02  Kan.  07,  140  Pac.  105; 
Adams  v.  Atchison,  T.  k  S.  F.  R.  Co.  03 
Kan.  475,  144  Pac.  000;  Pullin  t.  Missouri, 
K.  k  T.  R.  Co.  06  Kan.  165,  150  Pac.  604. 

It  is  actionable  negligence  for  a  railroad 
company  to  permit  a  crossing  to  become 
unnecessarily  dangerous  by  allowing  need- 
less obstructions  to  the  view. 

Corley  v.  Atchison,  T.  k  8.  F.  R.  Co.  00 
Kan.  70,  133  Pac.  566,  Ann.  Cas.  1015B, 
764;  Corley  v.  Atchison,  T.  k  S.  F.  R.  Co. 
05  Kan.  124,  147  Pac.  842,  Ann.  Cas.  1016B, 
163. 

The  failure  to  display  a  light  on  the  ap- 
proaching end  of  the  leading  flat  car  was  a 
direct  and  positive  violation  of  the  most 
simple  requirements  of  ordinary  care. 

33  Cyc.  058;  Fike  v.  Atchison,  T.  k  S.  F. 
R.  Co.  00  Kan.  400,  133  Pac.  871;  St.  Louis, 
I.  M.  k  S.  R.  Co.  V.  Johnson,  74  Ark.  372, 
86  S.  W.  282 ;  Reid  v.  Atlanta  k  C.  Air  Line 
R.  Co.  140  N.  C.  146,  52  S.  E.  307;  State 
use  of  Steever  v.  Union  R.  Co.  7  Md.  60, 
18  Atl.  1032;  Doud  v.  Delaware,  S.  k  S.  R. 
Co.  203  Pa.  227,  52  Atl.  240. 

It  is  a  question  for  the  jury  to  say  wheth- 
er the  deceased  was  guilty  of  contributory 
negligence  in  not  seeing  the  flat  cars  under 
the  facts  and  circumstances  attending  their 
approach  upon  him. 

Texas  k  P.  R.  Co.  y.  Gentry,  163  U.  S. 
353,  41  L.  ed.  186,  16  Sup.  Ct.  Rep.  1104$ 
Chicsgo,  R.  I.  A^  P.  R.  Co.  v.  Sharp,  11  C. 
C.  A.  337,  27  U.  S.  App.  3M,  63  Fed.  622; 
Bronaon  v.  Oakes,  22  C.  C.  A.  620,  40  U. 
8.  App.  413,  76  Fed.  734;  Low  v.  Grttnd 
Tnmk  R.  Co.  72  Me.  313,  30  A».  Bep.  831; 
Chicago,  M.  k  St.  P.  R.  Co^  ▼.  Donoran,  87 
0.  a  A.  600,  160  Fed.  826;  33  Cyc.  1U8; 
Marple  v.  Topeka  R.  Co.  86  Kan.  600,  118 
Pac.  600;  Avery  v.  Union  P.  R.  Co.  73  Kan. 
563,  85  Pac.  600;  Metropolitan  Street  R. 
Co.  V.  Hanson,  67  Kaai.  256,  72  Pac.  778, 
14  Am.  Neg.  Rep.  204;  Beaver  ▼.  Atchison, 
T.  &   S.  F.  R.   Co.   56  Kan.  514,  43  Pac. 


1136;  Smith  v.  Joplin  k  P.  B.  Co.  01  Kan. 
31,  136  Pac.  030;  Grand  Trunk  R.  Co.  ▼. 
Ivea,  144  U.  S.  408,  36  L.  ed.  485,  12  Sup, 
Ct.  Rep.  670,  12  Am.  Neg.  Caa.  650;  York 
V.  Maine  C.  R.  Co.  84  Me.  117,  18  L.R.A. 
60,  24  Atl.  700;  Richmond  k  D.  R.  Co.  v. 
Powers,  140  U.  S.  43,  37  L.  ed.  642,  13  Sup. 
Ct,  Rep.  748,  7  Am.  Neg.  Cas.  360;  St. 
Louis,  I.  M.  k  S.  R.  Co.  v.  Prince,  101  Ark. 
315,  142  S.  W.  400;  Dusold  v.  Chicago  G. 
W.  R.  Co.  162  Iowa,  441,  142  N.  W.  213; 
Lake  Shore  k  M.  S.  R.  Co.  v.  Myers,  52 
Ind.  App.  50,  08  N.  £.  654,  100  N.  £.  813 ; 
Arkansas  C.  R.  Co.  v.  Williams,  00  Ark. 
167,  137  S.  W.  820 ;  Phillipa  v.  Denver  City  • 
Tramway  Co.  53  Colo.  458,  128  Pac.  460, 
Ann.  Cas.  1014B^  20;  Great  Western  R.  Co. 
V.  Drorbangb,  24  Colo.  App.  188,  134  Pac. 
168;  Selensky  v.  Chicago  a  W.  R.  Co.  120 
Iowa,  113,  04  N.  W.  272;  St.  Louis,  L  M. 
k  S.  R.  Co.  V.  Hitt,  76  Ark.  227,  88  S.  W. 
008,  000;  CboetMKr,  O.  &  G.  R.  Co.  v.  Baa- 
kins,  78  Ark.  855,  83  S.  W.  757;  St.  Louis, 
L  M.  &  S.  R.  Co.  V.  Gamer,  00  Ark.  10,  117 
S.  W.  763;  St.  Louis,  I.  M.  &  S.  R.  Co.  v 
Stacks,  07  Ark.  405,  134  S.  W.  815;  Chesa- 
peake k  O.  R.  Co.  V.  Ward,  145  Ky.  783, 
141  S.  W.  72;  Cleveland,  C.  C.  k  St.  L.  R 
Co.  ▼.  Miles,  162  Ind.  646,  70  N.  E.  885; 
Wamaley  v.  Cleveland,  C.  C.  k  St.  L.  R. 
Co.  41  Ind.  App.  147,  82  N.  K  400,  83  N. 
£.  640;  Virgin  v.  I^ke  Erie  k  W.  R.  Co. 
55  Ind.  App.  216,  101  N.  £.  500;  Chicago, 
L.  S.  &  S.  B.  R.  Ca  v.  Daun,  53  Ind.  App. 
382,  101  N.  £.  731;  Link  v.  Philadelphia 
&  R.  R.  Co.  165  Pa.  75,  30  Atl.  820,  822; 
Elaton  t.  Delaware,  L.  &  W.  R.  Co.  106  Pa. 
505,  46  Atl.  036,  8  Am.  Neg.  Rep.  845; 
Kuntz  V.  New  York,  C.  k  St.  L.  R.  Go.  206 
Pa.  162,  55  Atl.  015;  Hopeon  v.  Kansas 
City,  M.  &  B.  R.  Co.  87  Miss.  780,  40  So. 
872;  Smith  v.  Northern  P.  R.  Co.  68  Wash. 
77,  122  Pac.  605;  MoGhee  ▼.  White,  18  C. 
0.  A.  608,  81  U.  S.  App.  866,  66  Fed.  502; 
Chicago  k  N.  W.  R.  Co.  v.  Netolicky,  14 
a  C.  A.  615,  32  U.  S.  App.  168,  406,  67 
Fed,  665;  Illinois  C.  R.  Co.  v.  Jones,  37 
C.  C.  A.  106>  05  Fed.  370;  Siouac  City  k  P. 
R.  Co.  ▼.  Stout,  17  Wall.  667,  21  L.  ed.  746. 

The  rules  of  the  company  for  the  guidance 
<^  ite  onployees  in  the  operation  of  a  train 
were  admissible  as  evidence. 

1  Wigmore,  £v.  §  461,  p.  667;  Birming- 
ham R.  Light  &  P.  Co.  y.  Morris,  163  Ala. 
100,  50  So.  100;  McComidc  v.  Columbia 
Electric  Street  R.  Light  k  P.  Co.  85  S.  C. 
455,  07  S.  £.  562,  21  Ann.  Caa  144;  Texas 
THustion  Co.  V.  Hanson,  — -  Tex.  Civ.  App. 
-^,  143  S.  W.  215;  Boldt  t.  San  Antonio 
Tiaetion  Co.  —  Tex.  Civ.  App.  —,  148  S. 
W.  831;  Lake  Shore  k  M.  S.  R.  Co.  v. 
Ward,  135  lU.  511,  26  N.  E.  620;  Frixzell 
V.  Omaha  Street  R.  Co.  50  C.  C.  A.  382, 
124  Fed.  176;   Stevena  ▼•  Boston  Elev.  R. 
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Go.  184  Mass.  476,  69  N.  E.  338,  15  Am. 
Neg.  Rep.  338;  Larson  v.  Boston  Elev.  R. 
Co.  212  Mass.  262,  98  N.  £.  1048;  Kingston 
T.  Boston  Elev.  R.  Co.  207  Mass.  457,  93  N. 
E.  573;  Murphy  v.  Boston  Elev.  R.  Co.  204 
Mass.  229,  90  N.  E.  398;  Crowley  v.  Boston 
Elev.  R.  Co.  204  Mass.  241,  90  X.  E.  632; 
Canham  v.  Rhode  Island  Co.  35  R.  I.  177, 
83  Atl.  1050. 

Burch,  J.,  delivered  the  opinion  of  the 
court: 

The  action  was  one  for  damages  resulting 
from  the  death  of  a  pedestrian  who  was 
•  overtaken  by  one  of  the  defendant's  trains 
on  a  sidewalk  crossing.  The  plaintiff  pre- 
vailed, and  the  defendant  appeals. 

The  accident  occurred  in  the  dusk  of  even- 
ing, on  November  27,  1914,  in  the  city  of 
Melvern.  The  defendant's  station  is  reached 
by  Emporia  avenue.  Emporia  avenue  ex- 
tends from  west  to  east,  and  the  sidewalk 
on  the  south  side  of  the  street  crosses  a 
spur  track,  extends  along  the  north  side  of 
the  depot,  which  is  east  of  the  spur  track 
crossing,  and  then  crosses  the  main  line 
track  east  of  the  depot.  The  station 
grounds  are  below  the  general  level  of  the 
ground  to  the  south  and  west.  The  main 
line  track  approaches  the  depot  from  the 
southwest,  in  a  deep  cut.  The  spur  track 
leaves  the  main  line  track  some  350  or  400 
feet  from  Emporia  avenue,  curves  sharply 
around  an  embankment,  and  at  the  point 
of  intersection  with  the  sidewalk,  crosses 
it  from  south  to  north.  From  the  inter- 
section the  sidewalk  rises  toward  the  west 
a  distance  of  from  75  to  100  feet,  \mtil  it 
reaches  the  general  level.  If  a  person  go 
down  the  incline  toward  the  track,  the  bank 
on  his  right  rises  higher  and  higher,  until 
at  a  short  distance  from  the  track  it  is 
higher  than  a  man's  head — ^probably  8  feet 
Iiigh.  Along  the  track  the  bank  has  a 
slope  of  10  or  12  feet  from  the  bottom  to 
the  top,  and  the  foot  of  the  bank  is  from 
4  to  6  feet  from  the  west  rail.  A  person 
coming  down  the  sidewalk  in  daylight  can 
see  the  upper  part  of  a  caboose  or  an  engine 
on  the  curve,  but  cannot  see  flat  cars  until 
quite  near  the  track.  On  the  evening  of 
the  accident,  a  work  train  came  into  the 
station  on  the  main  line  track,  and  the 
purpose  was  to  stop  a  short  distance  north 
of  Emporia  avenue  on  the  spar  track.  At 
the  front  of  the  train  were  three  flat  cars. 
Next  came  the  eaboose,  with  its  red  lights 
showing  in  front.  Following  the  caboose 
were  a  coadi,  two  dump  cars,  and  a  ditcher. 
The  engine  was  at  the  rear.  The  train  was 
about  400  feet  long.  The  plaintiff's  hus- 
band came  rapidly  down  the  sidewalk,  hesi- 
tated a  moment  at  a  point  near  the  track, 
went  on,  and  disappeared  under  the  front 
L.RA.1917C. 


flat  ear,  which  came  from  behind  the  bank 
at  a  speed  of  10  miles  per  hour. 

The  charges  of  negligence  contained  in 
the  petition  and  submitted  to  the  jury  were 
that  the  train  was  improperly  made  up,  be- 
cause of  the  position  of  the  caboose  and  the 
fact  that  the  red  lights  of  the  caboose  in- 
dicated the  end  of  the  train;  that  the  rate 
of  speed  was  excessive;  that  the  front  of 
the  train  was  without  a  light;  and  that  no 
signals  of  the  approach  of  the  train  were 
given.  With  a  general  verdict  for  the  plain- 
tiff, the  jury  returned  the  following  special 
findings  of  fact: 

Q.  1.-  Before  the  said  Walter  Jacob  Deis- 
ter  undertook  to  cross  defendant's  railway 
track  at  the  time  and  place  in  question, 
then — 

Did  he  stop? 

A.  Yes. 

Did  he  look  for  approaching  trains? 

A.  Yes. 

Q.  2.  If  you  answer  the  last  foregoing 
question  to  the  effect  that  said  Deleter 
stopped,  looked,  or  listened  before  he  start- 
ed across  the  track,  then  state  how  far  from 
the  approaching  flat  cars  he  was— 

At  the  time  he  stopped? 

A.  About  8  feet. 

At  tlie  time  he  looked? 

A.  About  8  feet. 

At  the  time  he  listened? 

A.  About  8  feet. 

Q.  3.  What,  if  anything,  would  have  pre- 
vented Deister  from  hearing  the  approach- 
ing train  in  time  to  have  avoided  the  col- 
lision, if  he  had  taken  the  precaution  to 
listen  for  the  same  just  before  he  started, 
across  the  track? 

A.  Nothing. 

Q.  4.  State  the  rate  of  speed  at  which  the 
train  was  moving  at  the  time  of  the  colli- 
sion with  the  said  Deister. 

A.  About  10  miles. 

Q.  5.  What,  if  anything,  would  have  pre- 
vented the  said  Deister  from  seeing  the  ap- 
proaching train  in  time  to  have  avoided  the 
collision  if  he  had  taken  the  precaution  to 
look  for  the  same  just  before  he  started  to 
cross  the  track? 

A.  Darkness,  shadow  of  the  bank,  decep- 
tive red  lights  on  caboose. 

Q.  6.  For  how  far  could  the  said  Deister 
have  seen  the  approaching  flat  cars  if  he 
had  taken  the  pains  to  look  for  them  when 
he  got  within  5  or  6  feet  of  the  track? 

A.  Couldn't  see  them  for  reasons  given  in 
Q.  5. 

Q.  7.  How  far  could  he  have  heard  the 
approadiing  train  if  he  had  attentively  lis- 
tened for  its  approadi  when  he  got  within 
5  or  6  feet  of  the  track? 

A.  About  200  feet. 


DEISTEB  v.  ATCHISON,  T.  &  S.  F.  R.  CO. 


787 


Q.  8.  What  effort,  if  any,  did  Deister 
make  to  airoid  being  struck  hj  the  cars  after 
he  saw  the  approaching  train? 

A.  Hurried  to  cross  tracks  to  avoid  way 
car  with  red  lights. 

Q.  9.  How  far  was  the  nearest  flat  car 
from  the  crossing  in  question  when  Deister 
first  saw  it  approaching? 

A.  Never  saw  flat  car. 

Q.  10.  What  could  have  been  done  that 
was  not  done  by  those  in  charge  of  the 
train  in  question,  to  avoid  the  collision  with 
Deister,  after  it  became  apparent  that  he 
intended  to  cross  the  track  without  waiting 
for  the  train  to  stop? 

A.  Display  white  light  and  sound  air 
whistle  on  front  end  of  leading  flat  car. 

Q.  11.  With  reference  to  any  signals  of 
the  approach  of  the  train  in  question,  please 
answer  the  following: 

1.  How  far  from  the  eroesing  in  question 
was  the  train  when  the  engine  bell  was 
ringing  (if  it  was  ringing  at  all)  ? 

A.  Leading  car  200  feet  from  crossing. 

2.  State  approximately  bow  often,  if  at 
all,  the  air  whistle  on  the  flat  car  was 
sounded  while  approaching  the  station  be< 
fore  the  collision. 

A.  Air  whistle  was  not  blown. 

3.  Was  the  automatic  crossing  bell  ring' 
ing  as  the  train  approached  Emporia  avemie 
where  deceased  was  killed? 

Jsk»  xes. 

Q.  12.  If  Deistor  beaiiated  or  paused  be* 
fore  he  imdertook  to  go  across  the  track, 
then  what  did  he  do  thereafter  to  avoid 
being  struck  by  the  approaching  oars,  if 
anything? 

A.  Hurried  to  avoid  way  car  with  red 
lights. 

Q.  13.  If  Deister  paused  before  attempt- 
ing to  cross  the  track,  how  far  was  he  from 
the  flat  cars  when  he  did  so? 

A.  About  8  feet. 

Q.  13^.  Was  the  whistle  on  the  engine 
blown  at  the  signal  post  as  the  train  came 
to  Melvern? 

A.  Yes. 

Q.  14.  When  Deister  was  75  to  150  feet 
from  the  crossing  on  the  sidewalk,  how  far 
off  could  he  have  seen  the  caboose  and  en- 
gine of  the  approaching  train  (if  at  all)? 

A.  About  200  feet  (if  at  all). 

Q.  15.  When  Deister  got  within  8  or  9 
feet  of  the  crossing  on  the  sidewalk,  how 
far  could  he  have  seen  the  approaching  flat 
cars  to  the  southwest? 

A.  Not  at  all. 

Motions  for  judgment  for  the  defendant 
on  the  special  findings  and  for  a  new  trial 
were  overruled,  and  judgment  was  entered 
according  to  the  general  verdict. 

The  defendant  argues  that  it  was  not 
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guilty  of  any  negligence,  because  the  de* 
ceased  was  fully  warned  of  the  approach 
of  the  train.  The  whistle  was  sounded  for 
the  station.  The  automatic  bell  at  the  in- 
tersection of  Emporia  avenue  and  the  main 
line  track  was  ringing.  The  engine  bell 
was  ringing^  when  the  leading  car  of  the 
train  was  200  feet  from  the  sidewalk.  The 
deceased  could  have  heard  the  train  for  a 
distance  of  200  feet,  had  he  listened  when 
within  5  or  6  feet  of  the  track.  So,  it  is 
said,  he  was  abimdantly  warned. 

In  cases  like  this,  the  purpose  of  a  warn- 
ing is  to  give  admonition  of  approaching 
danger.  The  warning  should  be  of  such 
character  as  the  peculiar  circumstances  of 
the  particular  situation  suggest,  and  it 
should  be  reasonably  sufficient  to  accomplish 
the  purpose  for  which  it  is  intended.  The 
station  whistle,  sounded  when  the  train  was 
at  the  outskirts  of  town  and  the  deceased 
was  somewhere  about  town,  bore  no  rela- 
tion to  the  peculiar  peril  incident  to  cross- 
ing the  spur  track  when  the  deceased 
reached  it.  The  automatic  bell  was  at  the 
main  line  track  beyond  Ihetlepot,  about 
150  feet  away.  The  engine  bell  was  around 
the  curve  behind  the  bank  and  600  feet 
away.  These  were  little  more  than  general 
warnings  to  a  pei'son  coming  down  the  side- 
walk, like  the  spur  track  itself,  the  depot, 
and  other  station  characteristics,  that  he 
was  about  to  go  where  railroad  work  was 
accomplished  by  the  operation  of  trains,  and 
that  he  might  expect  to  encounter  moving 
cars.  The  ncnse  of  the  train,  as  it  came 
around  the  curving  bank,  could  be  heard 
for  a  distance  of  200  feet,  and  the  train 
and  the  deceased  were  in  close  proximity 
when  the  deceased  went  on  the  track.  Per- 
haps this  noise,  and  certainly  the  spur 
track  itself,  admonished  the  deceased  that 
a  train  might  be  approaching  on  the  very 
track  he  was  about  to  eross,  and  to  look 
for  one.  The  jury  flnda  plainly  enough  that 
he  saw  the  train.  He  could  not,  however, 
see  the  portion  of  the  train  which  made  it 
dangerous  for  him  to  attempt  to  cross  the 
track.  Looking  in  the  direction  from  which 
the  train  was  coming,  he  saw  the  caboose 
with  its  red  li^ts.  The  flat  cars  were  40« 
ft.  cars,  and  there  were  three  of  them.  Tha 
caboose  was  120  feet  away.  Everybody 
knows  what  a  red  light  indicates.  Dis- 
played at  one  side  of  a  street,  it  indicates 
danger  at  that  point,  on  that  side  of  the 
street,  and  not  somewhere  else.  Displayed 
on  an  automobile,  it  warns  persons  ap- 
proaching from  the  rear,  of  the  locality  of 
the  rear  of  the  car.  Displayed  on  a  caboose, 
it  indicates  the  rear  of  the  caboose,  and  it 
is  the  common  mark  of  the  rear  end  of  an 
incoming  or  outgoing  train.  These  are  mat- 
ters of  common  practice  and  common  knowl« 
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edge.  Trains  at  staiions  go  backward  as 
well  as  forward,  and  the  deceased  was  fair- 
ly warned  of  a  train  120  feet  away,  which 
might  be  moving  toward  him.  Although  a 
pedestrian  should  not  race  with  a  train  and 
assumes  all  the  risk  should  he  do  so,  the 
deceased  could  have  crossed  in  safety  if 
the  caboose  had  been  the  nearest  car.  The 
defendant  created  the  situation,  and  the 
question  is  whether  or  not  ordinary  pru- 
dence required  it  to  give  warning  that  it 
was  sending  an  invisible  instrument  of 
death  120  feet  in  advance  of  what  appeared 
to  be  the  end  of  the  train.  The  answer  is 
obvious. 

The  jury's  answer  to  question  No.  10  is 
not  responsive  to  the  question.  The  court 
is  satisfied:  the  answer  was  returned  through 
inadvertence  and  not  through  perverseness. 
By  the  answer  the  jury  undertook  to  point 
out  what  could  have  been  done  in  advance 
to  avoid  the  collision,  instead  of  what  could 
have  been  done  to  avert  it  after  the  col* 
lision  became  imminent.  The  answer  there- 
fore discloses  the  jury's  view  of  what  omis- 
sions constituted  negligence  on  the  part  of 
the  defendant's  employees.  The  air  whistle 
should  have  been  sounded  on  the  curve  as 
an  alarm,  and  a  white  light  should  have 
been  displayed  to  disclose  the  proximity  of 
the  leading  car  and  indicate  its  approach. 
As  this  court  remarked  in  the  ease  of  Fike 
V.  Atchiaon,  T.  &  S.  F.  R.  Ck).  90  Kan.  409, 
41o,  133  Pac.  871,  where  authorities  were 
cited,  it  has  been  declared  to  be  negligence 
as  a  matter  of  law  to  run  a  train  over  a 
public  crossing  at  night  without  a  head* 
li^t,  or,  if  the  engine  is  not  in  front,  then 
a  light  at  the  front  of  the  forward  car. 
The  crossing  was  a  public  street  crossing. 
Besides  this,  the  evidence  was  sufficient  to 
show  that  the  defendant  had  reason  to  an- 
ticipate the  presence  of  persons  at  the  cross- 
ing at  the  time  the  train  arrived.  Assum- 
ing it  to  be  true  that  the  flat  cars  were 
indistinguishable  in  the  uncertain  light  to 
persona  in  the  situation  of  the  deceased, 
the  declaration  of  negligence  as  a  matter 
of  law  eould  be  made  in  this  case.  In  any 
event,  the  jury's  finding  of  negligence  as 
a  matter  of  fact  is  well  supported.  The 
defendant  is  not  restricted  to  any  particu- 
lar arrangement  of  cars  in  making  up  its 
trains,  but  it  ought  not  to  send  a  train, 
made  up  with  a  series  of  cars  in  front 
which,  under  the  circumstances,  cannot  be 
seen,  around  a  curve  and  over  a  public 
street  crossing,  without  giving  adequate 
warning  of  the  approach  of  the  leading  car. 

The  defendant  charges  the  deceased  with 
contributory  negligence,  as  a  matter  of  law. 
Assuming  the  material  findings  of  the  jury 
to  be  true,  the  question  whether  or  not 
right  of  reoorery  wal^  defeated  by  eontribu- ' 
L.R.A.1917C. 


tory  negligence  on  the  part  of  the  deceased 
was  properly  submitted  to  the  jury  for  de- 
termination. The  character  and  amount  of 
noise  made  hy  the  train  were  not  described. 
The  evidence  does  not  establish  that  the 
leading  flat  car  made  auch  a  noise  that  its 
presence  was  manifested,  although  it  oould 
not  be  seen.  Granting  there  was  room  for 
the  inference  that  the  flat  cars  were  not 
cognizable  by  the  deceased,  and  that  to  his 
faculties,  fairly  exercised,  the  caboose  lights 
marked  the  end  of  the  train,  his  hurried 
movement  would  have  taken  him  safely  be- 
yond the  track  before  the  train  covered  a 
third  of  the  distance  to  him. 

The  defendant  insists  that-  the  fiBdings  of 
the  jury  relating  to  the  ability  of  the  de- 
ceased to  see  the  leading  flat  car  were  not 
sustained  by  the  evidence.  If  so,  the  as* 
sumptions  just  made  cannot  be  indulged. 
Whether  or  not  the  deoeased  was  unable  to 
see  the  flat  cars,  and  was  unable  to  sec 
them  for  the  reasons  given  in  finding  No.  5, 
— darkness,  shadow  <d  bank,  deceptive  red 
lights  on  the  caboose, — ris  a  very  serious 
question  which  has  given  the  oourt  much 
concern. 

By  the  terms  ''darkness"  and  "shadow  of 
bank"  the  jury  endeavored  to  describe  light 
ooaditioKs  which  eould  not  be  definitely  de- 
scribed by  any  single  word  or  phrase,  or  in 
any  except  relative  terms.  Therefore  the 
jury  are  not  to  be  held  rigidly  to  the  literal 
meaning  of  the  words  used.  The  aasidtent 
happened  at  5:53  in  the  evening.  The  sun 
set  at  4:40.  The  evening  was  cloudy  and 
the  atmo^here  was  smoky.  But  there  was 
light  enough  from  the  afterglow  of  the 
sunken  sun  that  objects  could  be  seen 
against  it,  while  objects  below  the  top  of 
the  bank,  and  so  cut  off  from  the  back- 
ground of  light,  could  not  readily  be  seen. 
The  evidence  discloses  that  various  persons 
in  various  positions  saw  various  things  at 
various  times.  From  the  report  of  their 
observations,  it  might  be  concluded  that  at 
the  time  of  the  accident  it  was  quite  light, 
and  it  might  be  concluded  that  the  dusky 
stage  between  light  and  darkness  was  so 
far  advanced  that  the  tinge  of  blackness 
strongly  prevailed. 

John  R.  Farmer  testified  as  follows: 
"When  I  first  saw  the  train,  I  was  a  little 
south  and  east  of  the  depot  on  a  little 
raise  on  the  easterly  side  of  the  tracks, 
and  the  train  was  coming  around  in  that 
east  viaduct.  The  engine  was  on  the  west 
end  pushing  the  train  ahead.  When  I  first 
saw  it,  the  train  was  probably  125  or  130 
feet  from  me.  ...  It  was  getting  dark ; 
pretty  dark.  You  couldn't  see  a  fiat  car 
very  far.  There  was  an  embankment  right 
west  of  the  train.  It  would  be  difficult  to 
see  a  flat  car  in  the  shadow  of  that  em- 
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bankment  from.wher^  I  was-^it  would  be  * 
pretty  dark." 

The  jury  derived  the  expression  "shadow 
of  bai^"  from  this  testimony. 

Frank  Brandeweide  was  inside  the  depot 
when  the  train  came  in.  He  testified  as 
follows : 

I  saw  the  train  before  it  stopped  and  I 
saw  it  stop.  I  was  standing  in  the  south- 
west window.  Looking  against  the  light  in 
the  west  I  could  just  see  the  top  of  the 
caboose.  The  embankment  was  west  of  the 
train.  I  heard  the  whistle  up  in  ths  cut, 
and  I  thought  it  was  the  motor,  and  I  went 
to  the  window  and  looked.  I  stood  at  the 
window  and  it  backed  arouiid  the  curved 
track.    I  never  noticed  any  flat  cars.    .    .    . 

Q.  When  you  went  out  there  where  the 
train  had  stopped^  what  did  you  see?  Go 
ahead  and  tell  the  jury  What  was  going  on. 

A.  I  seen  a  large  crowd  of  people  around 
there,  and  I  finally  worked  around  where — 
it  was  dark  where  the  body  was  laying  and 
I  couldn't  see  anything.  They  were  strik- 
ing matches  and  I  went  on  back;  you 
couIdn^t  see  who  it  was  or  anything.  When 
I  went  out  there  to  the  crossing  where  this 
body  was,  I  could  not  see  the  body  because 
it  was  so  dark. 

Q.  Tell  the  jury,  the  best  you  can  so  they 
will  understand,  the  degree  ol  darkness,  how 
much  of  the  body  you  could  see,  and  so  on. 

A.  W^hy,  I  could  see  it  was  a  body. , 

Q.  Was  that  about  all  you  could  see? 

A.  Yes,  sir.     .     .     . 

Q.  How  far  could  you  see  a  train  if  you 
were  looking  at  it>  without  anything  be- 
tween you  and  it,  at  that  time? 

A.  Well,  I  don't  know. 

Q.  Take  a  chance  at  it* 

A.  Oh,  I  couldn't  say. 

Q.  How  far  was  it  that  you  saw  it — ^how 
far  was  it  when  you  were  looking  through 
the  window  and  saw  it? 

A.  It  wasn't  as  far  as  from  here  across 
the  court  room. 

Q.  It  wasn't? 

A.  No,  sir. 

Q.  You  were  inside  of  the  depot? 

A.  Yes,  sir. 

Q.  How  much  of  it  oouM  you  see  through 
the  window? 

A.  I  could  just  see  the  top  part  of  the 
caboose. 

Q.  That  is  all  you  saw  of  it? 

A.  Yes,  sir. 

Charles  W.  Irey  saw  the  accident.  He 
was  on  the  opposite  side  of  Emporia  avenue 
and  about  half  a  block  west  of  the  track. 
He  testlJ&ed  as  follows: 

I  was  half  a  block  from  the  track.    I  sup- 
pose  it  was  from  150  to  160  feet.     I  was! 
going  northeast.     X  saw   the  train   strike 
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him.  I  did  not  see  the  traizi  before  it 
got  to  the  crossing.  I  saw  the  markers 
on  the  caboose.  I  did  liot  see  any  part 
of  the  train  until  the  fiat  cars  showed 
up.  I  never  saw  anyone  on  the  fiat  cars. 
.  .  .  I  saw  the  train  just  an  instant  be- 
fore it  struck  him.  You  could  see  the  ca- 
boose all  the  time  and  the  engine.  .  .  . 
Before  the  flat  cars  came  out  from  behind 
the  embankment  I  oould  not  see  them.  .  •  . 

Q.  Could  you  see  the  flat  cars  at  all? 

A.  You  could  after  they  came  out  on  the 
crossing  into  the  street^r-after  ihej  came 
out  from  behind  the  embankment  in  front  of 
you. 

Q.  Before  the  flat  cars  got  out  from  be- 
hind the  embankment  ahead  of  yeili,  could 
you  see  them? 

A.  No,. sir. 

Q.  For  what  reason  t 

A.  On  acoousit  of  the  embankment. 

Q.  What  about  the  darkness,  dnsk'  or 
darkness  at  the  time  of  the  accident  t 

A.  Well,  it  was  dusk;  dark  dusk.    .    w    . 

Q.  Suppose  you  were  en  the  sidewalk 
within  5  feet  of  the  tcack,'  lookii^^  to  the 
southwest  was  there  anything  to  have  pre- 
vented you  from  seeing  an  engime  or  fiat 
cars  for  300  or  4iOO,  or  500,  660,  or  600  feet? 

A.  Why,  I  believe  so;  that  caboose  with 
those  tail  lights  on  woitld  prevent  you 
from  seeing  those  flat  ears. 

Q.  If  the  flat  cars  were  between  you  and 
the  caboose? 

^c\.  X  es,  sir.     •    •    • 

Q.  You  said  you  were  acquainted  with  the 
situation  of  the  tracks  and  the  .sidewalk; 
now  then,  tell  the  jury  whether  you  could 
see  a  flat  car  coming  from  the  southwest 
when  it  was  10  feet  from,  the  eroseing  and 
you  were  6  feet  from  the  crossing,  from  the 
rail  on  the  sidewalk. 

A.  To  my  best  knowledge  you  eould  not. 

Q.  You  could  not? 

A.  No,  sir. 

Irving  Colyar  saw  the  accident.  He  was 
an  important  witness,  intelligent,  careful 
of  what  he  said,  candid,  and  fair.  He  was 
on  the  sidewalk  on  his  way  to  the  depot. 
The  deceased  passed  him  and  went  on  down 
the  incline  of  the  sidewalk  ahead  of  him. 
He  testified  as  follows,  a  few  words  being 
italicized  because  of  their  importance  in  de- 
termining the  effect  of  the  "shadow  of  the 
bank:" 

Q.  Where  was  this  he  appeared  to  stop 
or  hesitate? 

A.  Juat  this  side  of  the  track, 

Q.  Where  would  you.  say  it  was  with  ref- 
erence to  the  edge  of  the  embankment? 

A.  Well,  it  might  have  been  just  as  he 
could  have  seen  up  the  track — ^just  as  he 
got  to  the  edge  of  the  f  mbankment.    I  could 
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not  say  definitely;  I  was  too  far  off  to  tell 
that. 

Q.  Did  he  hesitate  or  stop  long  enough  to 
have  looked  down  the  track  southward? 

A.  He  may  have.  It  would  not  have 
taken  him  but  just  an  instant  to  turn  his 
head.  I  did  not  notice  whether  he  turned 
his  head  or  not,  but  he  must  have  been 
watching  the  train. 

Q.  Where  do  you  think  he  was  with  ref- 
erence to  the  track  when  you  saw  him  slow 
up,  or  stop? 

A.  It  is  hard  to  tell.  /  couM  not  see  kia 
feet  or  the  lower  part  of  hie  hody,  juet  his 
ehouldera,  from  the  waist  up.  It  is  pretty 
hard  to  tell  just  exactly  where  he  was.  I 
think  he  was  just  this  side  of  the  track  a 
short  distance. 

Q.  About  how  far  would  you  say,  just  a 
few  feet,  in  your  judgment? 

A.  Well,  I  judge  it  was  a  few  feet. 

Q.  I  will  ask  you  to  state  whether  or  not 
you  saw  or  observed  these  fiat  cars  before 
they  came  out  into  the  street. 

A.  Not  until  they  shot  around  that  bank. 
I  saw  them  just  aa  they  shot  out  around 
that  bank. 

Q.  You  mean  about  the  time  they  crossed 
the  sidewalk  that  you  were  on? 

A.  Yes,  sir. 

Q.  Did  you  know  there  were  any  flat  cars 
ahead  of  the  caboose  until  that  time? 

A.  No,  sir.     .     .     . 

Q.  He  then  hesitated,  as  I  understood 
you  to  say? 

A.  Well,  yes,  sir;  he  hesitated  just  as  he 
got  to  the  track,  the  way  it  looked  to  me. 

Q.  Could  you  see  the  train  then? 

A.  I  could  not  from  where  I  was. 

Q.  You  could  not  see  the  train  then? 

A.  No,  sir. 

Q.  Did  he  look  toward  the  train? 

A.  I  could  not  tell  whether  the  did  or 
not. 

Q.  Did  he  look  like  he  saw  the  train  and 
then  tried  to  get  across? 

A.  I  could  not  say  whetlier  he  did  or  not; 
he  seemed  to  hesitate,  and  the  next  instant 
he  was  on  the  track  under  the  train — they 
seemed  to  meet  there,  and  he  disappeared 
there.    That  is  all  I  seen  of  him. 

Q.  You  could  not  tell  whether  he  tried 
to  beat  the  train  across  or  not? 

A.  I  judge  he  was  watching  that  caboose 
cupola. 

This  exemplification  of  evidence  favorable 
to  the  plaintiff  discloses  substantial  basis 
for  every  element  of  the  fifth  finding  of 
fact.  Even  if  the  court  should  be  of  the 
opinion  the  deceased  was  not  prevented  from 
seeing  the  car  which  ran  him  down  because 
of  the  things  enumerated  in  the  finding,  and 
should  be  of  the  opinion  the  deceased  must 
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have  seen  the  car  in  time  to  avoid  it,  it 
would  constitute  an  invasion  of  the  province 
of  the  jury  so  to  declare.  Ad  questionem 
juris  respondent  judices;  ad  questionem 
facti  respondent  juratores.  When  there 
is  evidence  from  which  an  inference  in  favor 
of  the  plaintiff  may  fairly  be  drawn,  it 
makes  no  difference  that  this  court  may  be 
astonished  that  the  jury  drew  the  inference, 
or  may  think  the  evidence  rebutting  the  in- 
ference to  be  overwhelming. 

It  is  said  the  first  part  of  the  first  find- 
ing of  fact  is  contrary  to  all  the  evidence 
on  the  subject.  The  witnesses  who  saw  the 
accident  agree  that  the  deceased  had  in- 
creased his  speed  beyond  a  fast  walk,  and 
was  running,  when  he  came  to  a  point  a 
short  distance  from  the  track.  The  court 
is  unable  to  find  the  testimony  of  any  wit- 
ness who,  when  framing  his  own  description 
of  the  conduct  of  the  deceased,  said  he 
stopped,  in  the  sense  of  ceasing  from  all 
forward  motion.  Several  witnesses  said  he 
hesitated  for  an  instant,  or  hesitated  a 
little.  In  the  course  of  further  examination, 
the  attorney  for  the  plaintiff  would  weave 
into  his  questions  the  word  "stop,"  as  shown 
in  the  examination  of  Irving  Colyar,  quoted 
above. 

The  result  was  testimony  which  is  ab- 
stracted as  follows: 

When  he  ^topped  I  don't  remember  wheth- 
ere  he  looked  at  the  train  or  not,  but  right 
at  the  time  he  was  being  struck  he  did. 

•         •         • 

Q.  Had  Deister  got  clear  out  from  be- 
hind the  embankment  when  he  stopped? 

A.  Yes,  sir. 

Q.  W^hen  he  stopped  he  looked  to  the 
south,  or  right  at  the  train  did  he? 

A.  Yes,  sir. 

It  is  quite  likely  the  following  testimony 
tells  what  occurred : 

When  he  got  to  the  intersection  he  hesi- 
tated a  little.  He  didn't  stop  still.  He 
looked  toward  the  train.     .     .     . 

Q.  When  you  were  interrupted  a  while 
ago,  you  were  saying  you  saw  him  stop  and 
look  towards  the  train  and  then — then  what 
did  you  see  him  do,  that  is,  Deister? 

A.  When  he  stopped,  he  didn't  exactly 
stop;  he  hesitated,  and  then  he  started  run- 
ning again. 

The  dictionary  meaning  of  the  word  "hesi- 
tate" is  "to  stop  or  pause  respecting  deci- 
sion or  action,"  and  technically  the  finding 
is  supported  by  the  evidence.  Certainly  the 
jury  cannot  be  accused,  under  the  circum- 
stances, of  prejudice  or  unfairness  in  re- 
turning the  answer,  and  this  being  true, 
the  strict  truthfulness  of  the  answer  is  not 
a  matter  of  importance.     The  duty  to  stop 
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before  leaving  a  place  of  safety  arises  when 
stopping  is  necessary  in  order  to  make  ef- 
fective use  of  the  faculties  of  sight  and 
hearing.  The  deceased  did  check  his  speed 
sufficiently,  and  long  enough,  although  but 
for  a  moment,  to  see  the  train.  The  visible 
part  of  the  train  was  far  enough  away  to 
make  it  safe  for  him  to  hurry  across. 

The  plaintiff  introduced  in  evidence,  over 
objection,  certain  nlles  of  the  defendant, 
among  which  were  the  following: 

"The  engine  bell  must  be  rung  on  ap- 
proaching every  public  road  crossing  at 
grade  and  until  it  is  passed. 

"When  cars  are  pushed  by  an  engine  {ex- 
cept when  shifting  or  making  up  trains  in 
yards)  a  white  light  must  be  displayed  on 
the  front  of  the  leading  car  by  night. 

"When  cars  are  pushed  by  an  engine  {ex- 
cept when  shifting  and  making  up  trains 
in  yards),  a  flagman  must  take  a  ccmspicu- 
ous  position  on  the  front  of  the  leading  oar 
and  signal  the  engineman  in  case  of  need. 

"They  will,  in  rounding  all  curves  where 
the  view  is  obscured,  sound  the  whistle. 

"Night  signals  are  to  be  displayed  from 
sunset  to  sunrise.  When  weather  or  other 
conditions  obscure  day  signals,  night  sig- 
nals must  be  used  in  addition." 

The  court  instructed  the  jury  as  follows: 
"The  jury  are  instructed  that  the  observ- 
ance or  nonobservance  of  the  rules  of  the 
defendant  company  as  to  the  operation  of 
its  trains  is  not  conclusive  as  to  the  negli- 
gence or  care  of  the  defendant  company  or 
its  employees,  but  are  only  circumstances 
to  be  taken  by  the  jury  for  what  they  may 
think  they  are  worth  in  determining  wheth- 
er or  not  the  defendant's  employees  were 
negligent  in  the  operation  of  said  train  at 
the  time  in  question." 

There  is  some  division  of  opinion  respect- 
ing the  admissibility  of  such  rules  in  cases 
of  this  character.  The  clear  weight  of  au- 
thority, however,  is  that  they  are  admis- 
sible.   Note  in  8  L.R.A.(N.S.>  1068. 

In  vol.  1,  §  282,  of  Wigmore  on  Evidence, 
the  learned  author  states  the  following 
principle:  "The  opponent's  conduct  in  tak- 
ing precautions  to  prevent  an  apprehended 
injury,  or  to  remedy  one  already  inflicted, 
mav  sometimes  indicate  a  consciousness  of 
wrong,  in  respect  either  to  the  party's  iden- 
tity as  the  wrongdoer  or  to  his  culpability 
in  doing  the  act." 

In  the  corresponding  section  of  vol.  5,  the 
supplemental  volume,  direction  is  given  to 
add  to  the  original  section,  as  a  new  para- 
graph, the  following:  "So,  too,  an  em- 
ployer's general  rule  of  conduct  for  em- 
ployees may  be  some  evidence  against  him, 
on  this  principle,  as  an  admission  of  the 
standard  of  care  required,  where  the  act  of 
his  employee  in  violation  of  the  rule  is 
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charged  against  the  employer  as  an  act  of 
negligence." 

The  case  of  Stevens  v.  Boston  Elev.  R.  Co. 
184  Mass.  476,  69  N.  £.  338,  16  Am.  Neg. 
Rep.  338,  is  cited  in  support  of  this  text. 
In  the  Stevens  Case  it  was  said:  "So  a 
rule  made  by  a  corporation  for  the  guid- 
ance of  its  servants  in  matters  affecting  the 
safety  of  others  is  made  in  the  performance 
of  a  duty,  by  a  party  that  is  called  upon  to 
consider  methods,  and  determine  how  its 
business  shall  be  conducted.  Such  a  rule, 
made  known  to  its  servants,  creates  a  duty 
of  obedience  as  between  the  master  and  the 
servant,  and  disobedience  of  it  by  the  serv- 
ant is  negligence  as  between  the  two.  If 
such  disobedience  injuriously  affects  a  third 
person,  it  is  not  to  be  assumed  in  favor  of 
the  maater  that  the  negligence  was  im- 
materinl  to  the  injured  person,  and  that 
his  rights  were  not  affected  by  it.  Rather 
ought  it  to  be  held  an  implication  that  there 
was  a  breach  of  duty  towards  him,  as  well 
as  towards  the  master  who  prescribed  the 
conduct  that  he  thought  necessary  or  de- 
sirable for  protection  in  such  cases. 
Against  the  proprietor  of  a  business,  the 
methods  which  he  adopts  for  the  protection 
of  others  are  some  evidence  of  what  he 
thinks  necessary  or  proper  to  insure  their 
safety."    184  Mass.  479. 

The  inference  to  be  derived  from  the  pro- 
mulgation of  rules  of  this  character  was 
discussed  in  the  British  House  of  Lords,  in 
the  case  of  Dublin,  W.  k  W.  R.  Co.  v.  Slat- 
tery,  L.  R.  3  App.  Cas.  1155.  The  Lord 
Chancellor  (Lord  Cairns)  said:  "The  only 
negligence  alleged  against  the  appellants 
was  that  the  express  train  from  Dublin  did 
not  whistle  before,  or  as  it  j)«4S6ed  through 
the  station,  and  it  was  suggested  that  had 
it  whistled  it  woUld  have  acted  as  a  caution 
to  Slattery,  and  he  would  not  have  attempt- 
ed to  cross  the  line;  and  farther,  that,  as  a 
person  accustomed  to  the  ways  of  the  sta- 
tion, he  would  expect  that  a  train  passing 
through  without  stopping  would  give  notice, 
by  a  whistle,  of  its  approach.  As  to  the 
necessity  for  whistling,  Rossiter,  the  engine 
driver,  called  for  the  appellants,  stated  that 
it  was  his  duty  with  express  trains  to  whis- 
tle passing  every  station;  and  although  it 
would,  as  it  seems  to  me,  be  difficult  to  lay 
down  an  abstract  rule  as  to  the  necessity 
for  whistling,  it  may  be  taken  that  the 
orders  given  to  the  engine  drivers  showed 
that  the  appellants  considered  whistling  un- 
der the  circumstances  to  be  a  reasonable 
and  proper  precaution,  and  it  might  have 
been,  and  I  think  it  was,  right  to  tell  the 
jurors  that,  if  they  found  this  precaution 
neglected  on  this  occasion,  they  might  con- 
sider it  to  be  evidence  of  negligence  on  the 
part  of  the  appellants."    Pages  1163,  1164. 
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Lord  O'Hagan  said:  '^  do  not  enter  at 
any  length  on  the  question,  how  far  the 
whistling  was  a  precaution  which  the  de- 
fendants were  bound  to  provide  for  the 
safety  of  the  public.  It  seems  to  me  that 
their  own  conduct  is,  on  that  point,  con- 
clusive against  them.  .  .  .  It  is  surely 
enough  that,  in  the  particular  case,  the  de- 
fendants by  their  own  conduct  admitted 
the  propriety  of  whistling,  and  accepted  the 
duty  of  doing  so,  for  the  protection  of  their 
passeng^s  and  the  general  public.  Their 
servants  proved  the  orders  given  to  whistle, 
at  the  various  stations,  on  the  passing  of 
the  express  trains;  and  they  are  not  now 
to  be  heard  iti  denial  of  the  necessity  of 
such  a  practice,  when  they  themselves  es- 
tablished it,  and  led  people  to  rely  on  its 
continuance  and  regularity,  to  their  mani- 
fest risk  if  it  should  be  abandoned  without 
notice,  or  intermitted  through  neglect.  We 
were  told  much  of  the  flaring  lights,  and 
the  means  of  warning  through  the  noise  of 
the  engines  and  the  rushing  of  the  train; 
but  again  the  defendants  answer  their  own 
argument  by  the  fact  that,  in  addition  to 
these  things,  they  practically  admitted  the 
need  of  something  more,  and  taught  the 
public  to  expect  the  signs  of  danger — ^not 
through  one  sense  only,  but  by  th6  ear  as 
well  as  by  the  eye, — ^by  the  whistle  as  well 
as  by  the  lamp."    Pages  1183,  1184. 

Lord  Selborne  said :  ''The  evidence  proves 
that  on  this  line,  and  at  this  particular 
place,  such  notice  was  not  only  reasonably 
practicable,  but  was  usual.  The  engine 
driver  of  the  express  train  himself  stated  it 
to  be  his  duty  to  whistle  in  passing  every 
station,  and  wherever  else  he  might  think 
there  was  danger ;  and  that  he  did  so  when- 
ever he  passed  a  level  crossing.  Kavanaugh, 
the  guard,  added  that  it  was  the  practice 
whenever  an  up  train  was  stopping  at  this 
particular  station  to  whistle  a  second  time. 
In  this  state  of  things,  I  am  of  opinion  that 
the  judge  could  not  properly  have  with- 
drawn from  the  jury  the  question  .  .  . 
whether  such  omission  was  negligence  on 
the  part  of  the  company,  causing  the  acci- 
dent."   Pages  1188,  1189. 

Lord  Blackburn  said:  ''But  I  think  that 
if  the  result  of  the  experience  of  those  who 
have  the  practical  management  of  trains  is 
such  as  to  make  a  particular  precaution 
ordinary  and  general,  it  may  well  be  said 
that  a  person  taking  reasonable  care  would 
use  that  precaution."    Page  1212. 

The  minority  view  is  stated  in  the  case 
of  Fonda  v.  St.  Paul  City  R.  Co.  71  Minn. 
438,  70  Am.  St.  Rep.  341,  74  N.  W.   166: 

"Private  rules  of  a  master  regulating  the 
conduct  of  his  servants  in  the  management 
of  his  own  business,  although  designed  for 
the  protection  of  others,  stand  on  an  entira- 
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ly  different  footing  from  statutes  and  mu- 
nicipal ordinances  designed  for  the  protec- 
tion of  the  public.  The  latter,  as  far  as 
they  go,  fix  the  standard  of  duty  towards 
those  whom  they  were  intended  to  protect, 
and  a  violation  of  them  is  negligenee  in 
law  or  per  se.  But  a  person  cannot,  by  the 
adoption  of  private  rules,  fix  the  standard 
of  his  duty  to  others.  That  is  fixed  by  law, 
either  statutory  or  (Common.  Such  rules 
may  require  more,  or  they  may  require  less, 
than  the  law  requires;  and  whether  a  cer- 
tain course  of  conduct  is  negligent,  or  the 
exercise  of  reasonable  care,  must  be  deter- 
mined by  the  standard  fixed  bj  law,  with- 
out regard  to  any  private  rules  of  the 
party.         • 

''There  are  a  few  cases  which  support 
plaintiff's  contention,  but  in  none  of  them 
is  the  question  oonsidered  or  discussed  at 
any  length,  and  in  some  of  them  no  reason 
whatever  is  given  for  the  decision.  The 
only  reason  assigned  in  any  of  them  why 
such  evidence  is  admissible  is  that  it  is  in 
the  nature  of  an  admission  by  the  party  pro- 
mulgating the  rule  that  reasonable  care 
required  the  exercise  of  all  the  precautions 
therein  prescribed.  Georgia  R.  Co.  v.  Wil- 
liams, 74  Ga.  723;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Ward,  185  111.  511,  26  K.  E.  520.  The 
fallaciousness  and  unfairness  of  any  such 
doctrine  ought  to  be  apparent  on  a  moment's 
reflection.  The  effect  of  it  is  that,  the  more 
cautious  and  careful  a  man  is  in  the  adop- 
tion of  rules  in  the  management  of  his  busi- 
ness in  order  to  protect  others,  the  worse 
he  is  off,  and  the  higher  the  degree  of  care 
he  is  bound  to  exercise.  A  person  may, 
out  of  abundant  caution,-  adopt  rules  re- 
quiring of  his  employees  a  much  highor 
degree  of  care  than  the  law  imposes.  This 
is  a  practice  that  ought  to  be  encouraged, 
and  not  discouraged.  But,  if  the  adoption 
of  such  a  course  is  to  be  used  against  him 
as  an  admission,  he  would  naturally  find 
it  to  his  interest  not  to  adopt  any  rules 
at  all.    71  Mmn.  pp.  449,  450. 

In  the  case  of  Bush  v.  Union  P.  R.  Co. 
62  Kan.  709,  64  Pac  624^  it  was  said :  "The 
rules  put  in  operation  from  time  to  time 
by  a  railroad  company  regelating  the  apeed 
of  its  trains,  the  distance  each  shall  run, 
or  the  time  or  distance  such  trains  shall 
remain  apart,  are  mere  conveniences  better 
to  enable  such  company  systematically  to 
carry  on  its  business,  and  are  not  intended 
to  be  a  warning  or  notice  to  the  public 
that  trains  will  not  be  run  except  on  sched- 
ule time."    62  Kan.  p.  713. 

The  rules  admitted  in  evidence  in  this 
case  were  not  adopted  merely  for  the  better 
and  more  systematic  conduct  of  the  defend- 
ant's business,  but  were  intended,  in  part, 
at  least,  if  not  entirely,  for  the  protection 
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of  the  public.  The  distinction  between  the 
two  kinds  of  rules  is  obvious.  The  Busli 
Case  is  improperly  classified  with  the  Fonda 
Case  in  the  L.K^.  note  referred  to  above. 

Eules  of  the  kind  under  consideration 
are  not  admitted  as  legal  standards  of  duty^ 
but  as  some  evidence  of  the  measure  of  cau< 
tion  which  ought  to  be  exercised  in  sltua- 
tioBB  to  which  the  rules  apply.  This  limi- 
tation on  the  evidential  value  of  the  rules 


f  read  to  the  jury  wajs  sufficiently  stated,  al> 
though  not  as  plainly  as  might  be  desired* 
in  the  instructions  quoted  above. 

The  foregoing  disposes  of  the  prineipal 
assignments  of  error.  Other  criticisms  of 
the  proceedings  are  not  deemed  to  be  well 
founded. 

The  judgment  of  the  District  Court  is  af- 
firmed. 


Annotation — ^Violation  by  servant  of  nde  adopted  by  raflway  company 
as  evidence  of  negligence  toward  one  other  than  servanL 


7.  Introduction    and,    general    rulea, 

703. 
II.  Mules  of  steam  railroad  oofn^panies: 
a.  Injuries  to  passengers: 

1.  Generally f    799, 

2.  Alighting  from,  or  'board' 

ing  train: 
(a)  Assisting    passenger, 

799. 
(h)  Starting  train,  SOO> 
(o)  Approaching     station 
or   standing    train, 
S90. 
t.  Injuries  at  crossings  or  streets: 
J.  Generally,  901» 

2.  Flagm^en  and  loolcQut,  SOZ* 

3.  Backing  trains,  S02, 

e*  Injuries  to  trespassers  or  li* 

ceneees,  SOS. 
d»  Injuries  from,  explositves,  S04, 

e.  Injuries  from  setting  out  fires, 

S05. 

f.  Injuries  from  flying  switcheSf 

ao6. 

I,  Introduction  and  general  rules. 

As  indieated  in  the  title,  cases  "where 
the  injured  person  was  a  servant  of  the 
company  are  not  included. 

The  distinction  pointed  out  in  the 
opinion  in  Deister  v.  Atchison,  T.  ii  S. 
F.  R.  Co.  ante,  784,  between  the  rules  of 
the  character  considered  in  the  note  in  8 
L.R.A.(N.S.)  1063,  designed  for  the  pro- 
tection of  the  public,  and  those  intended 
merely  for  the  convenience  of  the  com- 
pany, though  plausible,  is  one  Trfaich  has 
been  rarely,  in  express  terms,  at  least, 
observed  by  the  courts;  and  it  is  in  gen- 
eral impossible  to  classify  the  cases  with 
reference  to  this  point.  However,  as 
pointed  out  in  the  opinion  in  the  Deis- 
TER  Case,  the  ease  of  Bush  v.  Union  P. 
R.  Co.  (1901)  62  Kan.  709,  64  Pao. 
624,  may,  upon  its  facts,  at  least,  be 
reconciled  with  the  decision  in  the 
Deister  Case  by  virtue  of  this  distinc- 
tion. 

In  settini^  out  the  eases  in  the  part 
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///*  Rules  of  street  raHu>ay  companies: 
a.  Injuries  to  passengers: 

1.  Generally,  S0&. 

2.  Alighting  from,  or  board" 

ing  cars: 

(a)  Starting  ear,-  SOS. 

(b)  Approaching     stand- 

ing oar,   SO  6. 

3.  Cars    passing    en    curves^ 

S07. 

4.  Speed  at  swiU^ies,  S07, 
h*  Injuries  to  persons  on  street  or 

crossitig  tracks: 
i.  Generally,   S07. 
2,  Operat9rs^  SOS* 
d«  At  crossings  or  street  in* 
tersections: 

(a)  Speed,  SQS. 

(b)  Sounding  gong,  SOS* 

(c)  Spacing  cars,  SOS. 

(d)  Right  of  way,  SOS. 

(e)  C.r  OS  sing    bridges, 

S09. 
4,  Approaching  switches,   S09. 

o£  the  note  that  deals  with  particular 
applications^  an  attempt  has  been  made 
by  noticing  any  suggestions  from  the 
language  of  the  opinions  or  from  the  na- 
ture and  character  of  the  rule  itself, 
to  preserve  such  effect,  explicit  or  im- 
ptiedy  as  the  distinction  may  have  had 
on  actual  results. 

The  majority  of  the  decisions  in  cases 
which  have  considered  the  question  un- 
der annotation  may  be  said  to  be  based 
upon  either  one  or  the  other  of  two 
rules  which  are  diametrically  opposed 
to  each  oUier.  First,  the  rule  that  the 
rules  of  the  company  are  admissible  on 
the  question  of  negligence,  though  not 
conclusive,  on  the  theory  that  they  are 
inr  the  nature  of  admissions  by  the  party 
promulgating  them  that  reasonable  care 
required  the  exercise  of  the  precautions 
therein  prescribed.  Second,  the  rule 
that  they  are  inadmissible,  on  the  theory 
that  the  standard  of  duty  is  fixed  by 
law,  and  so  such  standard  cannot  be  en- 
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larged  or  decreased  by  private  rules  of 
the  corporation. 

The  cases  have  been  classified  first, 
with  a  view  to  showing  the  position  of 
the  conrts  on  the  general  question;  and 
second,  with  a  view  to  showing  the  par- 
ticular applications. 

The  doctrine  that  rules  of  a  railroad 
company,  promulgated  for  the  guidance 
of  its  employees,  are  admissible  on  the 
question  of  negligence  in  an  action 
against  the  company  by  a  third  party, 
is  supported  by  the  weight  of  authority. 

Thus,  that  such  rules  are  proper  evi- 
dence has  been  held  in  Frizzell  v.  Omaha 
Street  R.  Co.  (1903)  59  C.  C.  A.  382, 
124  Fed.  176;  Birmingham  R.  Light  & 
P.  Co.  V.  Morris  (1909)  163  Ala.  190, 
60  So.  198;  Georgia  R.  Co.  v.  Williams 
(1885)  74  Ga.  723;  Atlanta  ConsoL 
Street  R.  Co.  v.  Bates  (1898)  103  Ga. 
333,  30  S.  E.  41,  4  Am.  Neg.  Rep.  128; 
Pennsylvania  R.  Co.  v.  Reidy  (1896)  72 
ni.  App.  343;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Ward  (1891)  135  lU.  611,  26  N. 
E.  520;  Baltimore  &  0.  R.  Co.  v.  State 
(1895)  81  Md.  371,  32  Atl.  201;  Stevens 
V.  Boston  Elev.  R.  Co.  (1904)  184  Mass. 
476,  69  N.  E.  338,  15  Am.  Neg.  Rep. 
338;  Crowley  v.  Boston  Elev.  R.  Co. 
(1910)  204  Mass.  241,  90  N.  E.  532;  Lar- 
son V.  Boston  Elev.  R.  Co.  (1912)  212 
Mass.  262,  98  N.  E.  1048;  Illinois  C.  R. 
Co.  V.  Bethea  (1906)  88  Miss.  119,  40 
So.  813 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Kray- 
enbuhl  (1902)  65  Neb.  889,  69  L.R.A. 
920,  91  N.  W.  880,  12  Am.  Neg.  Rep. 
300;  Lyman  v.  Boston  &  M.  R.  Co. 
(1890)  66  N.  H.  200,  11  L.R.A.  364,  20 
Atl.  976;  Davis  v.  Concord  &  M.  R.  Co. 
(1894)  68  N.  H.  247,  44  Atl.  388;  Minot 
v.  Boston  &  M.  R.  Co.  (1905)  73  N.  H. 
317,  61  Atl.  509 ;  Hayward  v.  North  Jer- 
sey  Street  R.  Co.  (1907)  74  N.  J.  L. 
678,  8  L.R.A.(N.S.)  1062,  65  Atl.  737; 
Sullivan  v.  Richmond  Light  &  R.  Co. 
(1908)  128  App.  Div.  175,  112  N.  Y. 
Supp.  648;  Cincinnati  Street  R.  Co.  v. 
Altemeier  (1899)  60  Ohio  St.  10,  53  N. 
E.  300,  6  Am.  Neg.  Rep.  179;  Toledo  R. 
&  Light  Co.  V.  Ward  (1903)  25  Ohio 
C.  C.  399,  affirmed  without  opinion  in 
(1904)  71  Ohio  St.  492,  74  N.  E.  1142; 
Hecker  v.  Oregon  R.  &  Nav.  Co.  (1901) 
40  Or.  6,  66  Pac.  270 ;  Canham  v.  Rhode 
Island  Co.  (1913)  35  R.  I.  177,  85  Atl. 
1050;  McCormick  v.  Columbia  Electric 
Street  R.  Light  &  P.  Co.  (1910)  85  8.  0. 
455,  67  S.  E.  562,  21  Ann.  Cas.  144;  St. 
Louis,  S.  F.  &  T.  R.  Co.  v.  Andrews 
(1907)  44  Tex.  CTiv.  App.  426,  99  S.  W. 
871 ;  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Wig- 
gins (1908)  48  Tex.  Civ.  App.  449,  107 

S.  W.  899;  Texas  Traction  Co.  v.  Hanson 
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(1912)  —  Tex.  Civ.  App.  — ,  143  S.  W. 
214;  Boldt  v.  San  Antonio  Traction  C!o. 
(1912)  —  Tex.  Civ.  App.  — ,  148  S.  W. 
831;  Montreal  Street  R.  Co.  v.  Deslong- 
champs  (1905)  Rap.  Jud.  Quebec,  14  B. 
R.  355,  affirmed  in  (1906)  37  Can.  S.  C. 
685;  Brenner  v.  Toronto  R.  Co.  (1908) 
15  Ont.  L.  Rep.  195,  affirmed  in  (1908) 
40  Can.  S.  C.  540;  Texas  &  P.  R.  Co. 
V.  Hilgartner  (1912)  —Tex.  Civ.  App.—, 
149  S.  W.  1091,  and  see  also  Deister 
V.  Atchison,  T.  &  S.  F.  R.  Co.  ante,  784, 
which  holds  that  rules  for  the  protection 
of  the  public  are  admissible. 

A  rule  made  by  a  corporation  for  the 
guidance  of  its  servants  in  matters  af- 
fecting the  safety  of  others  is  made  in 
the  performance  of  a  duty,  by  a  party 
that  is  called  upon  to  consider  methods 
and  determine  how  its  business  shall  be 
conducted.  Such  a  rule,  made  known  to 
its  servants,  creates  a  duty  of  obedience 
as  between  the  master  and  the  servant, 
and  disobedience  of  it  by  the  servant 
is  negligence  as  between  the  two.  If 
such  disobedience  injuriously  affects  a 
third  person,  it  is  not  to  be  assumed  in 
favor  of  the  master  that  the  negligence 
was  immaterial  to  the  injured  person, 
and  that  his  rights  were  not  affected 
by  it.  Rather  ought  it  to  be  held  an 
implication  that  there  was  a  breach 
of  duty  towards  him,  as  well  as  towards 
the  master,  who  prescribed  the  conduct 
that  he  thought  necessary  or  desirable 
for  protection  in  such  cases.  Against 
the  proprietor  of  a  business,  the  methods 
which  he  adopts  for  the  protection  of 
others  are  some  evidence  of  what  he 
thinks  necessary  or  proper  to  insure  their 
safety.  Stevens  v.  Boston  Elev.  R.  Co. 
(1904)  184  Masi.  476,  69  N.  E.  338,  15 
Am.  Neg.  Rep.  338. 

So,  in  McCormick  v.  Columbia  Elec- 
tric Street  R.  Light  &  P.  Co.  (1910) 
85  8.  0.  455,  67  S.  £.  562,  21  Ann.  Cas. 
144,  referring  to  those  cases  which  hold 
that  a  company  cannot,  by  adoption  of 
rules,  fix  the  standard  of  its  duty  to  the 
public,  the  court  said:  ^'The  argrument 
is  plausible;  but  we  think  the  fallacy 
of  it  lies  in  the  failure  to  distinguish 
between  evidence,  which  tends  to  estab- 
lish a  fact,  and  the  law,  which  deter- 
mines the  rights  of  the  parties,  under 
the  facts  established.  While  it  is  true 
a  plaintiff,  in  such  cases,  sues  for  the 
violation  of  a  duty  imposed  by  law, 
and  not  for  the  violation  of  the  rules 
adopted  by  the  master  for  the  guidance 
of  his  servants  in  the  discharge  of  their 
duties  to  him,  and  of  his  duties  to  the 
public,  still  the  disobedience  of  those 
rules  may  tend  to  show  failure  in  the 
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discharge  of  the  master's  duties  to  the 
public,  imposed  by  law.  It  should  be 
presumed  that  a  jury  will  hold  the  mas- 
ter to  no  greater  or  no  leas  liability 
than  is  imposed  by  the  law,  as  declared 
to  them  by  the  court,  without  regard  to 
the  rules  of  the  master  for  the  guidance 
of  his  servants,  whether  they  require 
more  or  less  than  the  law  requires.  The 
servant  is  presumed  to  know  the  rules 
of  his  master,  and  it  is  his  duty  to  obey 
them.  Therefore,  disobedience  of  them 
may  be  an  important  factor  in  determi- 
ing  his  mental  attitude  in  the  discharge 
not  only  of  his  duties  to  his  master,  but 
also  of  his  master's  duties  to  the  pub- 
lic. Amongst  the  primary  duties  and 
obligations  which  railway  corporations 
assume  by  the  acceptance  of  their  char- 
ters is  the  operation  of  their  roads  under 
suoh  conditions  and  in  such  manner  as 
to  afford  reasonable  protection  to  the 
general  public,  at  least  within  the  limits 
prescribed  by  law.  This  imposes  upon 
them  the  correlative  duty  to  adopt  and 
enforce  reasonable  rules  tending  to  that 
end.  The  failure  to  do  so  might  be 
shown  as  evidence  of  negligence  by 
omission,  for  negligence  lies  in  omission 
as  well  as  in  commission, — in  failing  to 
do  what  reasonable  prudence  requires, 
as  well  as  in  doing  what  it  forbids.  It 
is  inconceivable  that  a  railway  corpora- 
tion could  conduct  a  business  so  varied 
and  complex,  without  the  adoption  of 
suitable  rules  and  regulations  for  the 
guidance  of  its  employees.  Moreover, 
the  court  cannot  say  that  the  rule  in 
question  was  adopted  solely  for  the  guid- 
ance of  the  employees  of  the  company 
in  protecting  themselves  and  its  prop- 
erty. It  may  have  been  intended,  also, 
for  the  protection  of  passengers  against 
injury  by  collision  of  the  cars  with  each 
other,  and  pedestrians  and  others 
against  collision  with  the  cars  in  cross- 
ing the  track.  But,  even  if  we  assume 
that  it  was  intended  solely  for  the  guid- 
ance of  the  employees,  that  cannot  help 
the  defendant's  case,  for  its  violation 
was  evidence  tending  to  show  negligence 
on  the  part  of  the  employees  in  charge 
of  the  car,  and  the  evidence  tended  to 
show  that  its  breach  contributed  to  the 
plaintiff's  injury." 

Rules  of  a  street  railway  company  de- 
fining the  duties  of  its  employees  in  af^ 
proaching  a  car  which  is  standing  still 
were  held  admissible  as  part  of  the  res 
gest»  in  Cincinnati  Street  B.  •  Co.  v. 
Altemeier  (1899)  60  Ohio  St.  10,  53  N. 
E.  300,  6  Am.  Neg.  Rep.  179  (action  for 
death  of  passenger  who,  after  alighting 

from  car.  passed  around  the  rear  end 

L.R.A.1917C. 


and  was  struck  by  car  coming  on  paral- 
lel track).  After  stating  that  the  rules 
did  not  require  a  higher  degree  of  care 
on  the  part  of  the  street  railway  com- 
pany than  the  law  required,  and  so  the 
introduction  was  not  prejudicial,  the 
court  said:  ''But,  aside  from  this  con- 
sideration, we  regard  the  introduction 
of  the  rules  in  such  cases  as  proper  and 
warranted  by  the  weight  of  authority. 
The  rules  by  which  a  street  railway 
company  runs  its  cars  are  a  part  of  the 
res  gestae,  inseparably  connected  with 
the  accident  as  one  of  the  circumstances 
surrounding  the  case,  and  which  are 
often  necessary  to  a  proper  understand- 
ing of  the  same.  They  are  not  so  much 
in  the  nature  of  admissions  as  a  part  of 
the  transaction.  The  rules  by  which  a 
railway  is  operated  are  as  much  a  part 
of  a  transaction  as  the  construction  and 
appliances  of  the  cars,  motors,  machin- 
ery, and  tracks.  If  their  rules  require 
more  care  of  the  employees  for  the 
safety  of  passengers  than  the  law  re- 
quires, it  is  easy  for  the  court  to  say  so 
to  the  jury  and  point  out  what  the  law 
requires  and  wherein  the  rules  require 
more  than  the  law,  and  that,  to  the  ex- 
tent of  the  excess,  the  company  is  more 
careful  than  is  required  by  law.  Such 
a  showing  would  be  an  advantage  to  the 
company  instead  of  a  detriment.  If  the 
rules  require  only  what  the  law  requires, 
no  harm  can  come  to  the  company  from 
their  introduction  in  evidence.  But  if 
the  rules  require  less  than  the  law,  or 
if  there  are  no  rules  at  all,  then  the 
company  might  well  be  held  to  be  negli- 
gent for  such  a  state  of  affairs.  It 
seems,  therefore,  that  the  introduction 
of  the  rules  of  the  company  is  not  only 
proper,  but  would  lead  to  the  working 
out  of  just  results  in  all  cases,  some- 
times against  the  company  and  s<nne- 
times  in  its  favor.  The  fear  that  the  in- 
troduction in  evidence  of  the  rules  of 
the  company  would  discounts  such  com- 
panies from  making  fixed  rules  for  the 
safety  of  passengers  is  more  fanciful 
than  reaL  The  company  would  suffer 
much  more  loss  from  absence  of  strict 
rules  than  from  having  the  rules  intro- 
duced in  evidence,  and  self-preservation 
would  induce  such  companies  to  adopt 
such  rules  as  will  reduce  accidents  to 
a  minimum,  whether  such  rules  are  re- 
ceived in  evidence  or  not.  ....  It 
has  been  the  constant  practice  in  this 
state,  in  the  trial  of  railway  cases,  to 
introduce  the  rules  of  the  company  in 
evidence,  and  no  injustice  has  resulted 
therefrom  so  far  as  known,  and  no  com- 
panies are  known  to  have  been  deterred 
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thereby  from  making  strict  rules  for  the 
government  of  their  employees  in  the 
operation  of  their  cars,  whether  steam 
cars  or  street  railway  cars." 

In  Sullivan  v.  Richmond  Light  &  R. 
Co.  (1908)  128  App.  Div.  176,  112  N.  Y. 
Supp.  648  (action  for  injury  to  one 
struck  by  ear  operated  by  clerk  in  em- 
ploy of  defendant),  in  holding  that  a 
rule  that  motormen  must  not  allow 
others  to  operate  their  cars  except  stu- 
dents, when  under  instruction,  was  prop- 
erly admitted,  both  on  principle  and  au- 
thority, the  court  said:  "The  purpose 
of  the  adoption  of  the  rule  was  to  in- 
sure safe  and  careful  operation  of  the 
ears  of  the  defendant,  that  no  injury 
might  be  done  the  equipment,  to  the  loss 
of  the  defendant,  the  motorman's  em- 
ployer; that  those  being  carried  in  the 
ear  might  not  be  injured,  and  thus  avoid 
harm  to  the  passengers,  and  that  lawful 
users  of  the  street  might  not  suffer  col- 
lision, and  thus  avoid  injuries  to  third 
parties.  The  law  adopts  a  certain  stand- 
ard of  conduct  in  such  cases;  namely, 
that  the  motorman  shall  exercise  that 
degree  of  care  and  caution  which  an 
ordinarily  prudent  person  would  under 
similar  circumstances.  That  the  defend- 
ant, the  motorman's  master,  has  adopted 
for  his  guide  a  higher  standard  of  con- 
duct, is  material  in  an  action  against 
the  master  who  promulgated  the  rule, 
by  one  who  has  been  injured  by  reason 
of  its  violation,  for  the  motorman's 
violation  of  the  rule  showed  in  this  case 
a  negligent  disregard  of  the  duty  under 
which  he  rested  to  the  master  to  observe 
certain  precautions  enjoined  by  it  for 
the  purpose  of  avoiding  just  such  acci- 
dents as  occurred  here.  The  motorman's 
negligence  was  in  issue;  whether  he  ob- 
served his  master's  instructions,  as  well 
as  his  legal  obligation  in  the  discharge 
of  his  duty  toward  users  of  the  highway, 
is  not  immaterial  on  that  issue." 

The  minority  doctrine  that  rules  of  a 
railroad  company  are  inadmissible  in  an 
action  against  the  company  by  a  third 
person,  on  the  theory  that  rules  of  law 
should  govern,  and  not  the  rules  of  the 
company,  finds  support  in  the  following 
cases:  Hoffman  v.  Cedar  Rapids  &  M. 
C.  R.  Co.  (1912)  167  Iowa,  665,  139 
N.  ^.  166,  Ann.  Cas.  1916C,  905  (but 
see  strong  dissenting  opinion  that  rule 
is  admissible  as  an  admission  of  care 
required) ;  Merchants'  Transfer  &  Stor- 
age Co.  V.  Chicago,  R.  I.  Sc  P.  R.  Co. 
(1915)  170  Iowa,  378,  160  N.  W.  720; 
Louisville  R.  Co.  v.  Gaugh  (1909)  133 
Ky.  467,  118  S.  W.  276;   Southern  R. 

Co.  V.  Stewart  (1910)  141  Ky.  270,  132 
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S.  W.  436;  LouieviUe  &  N.  R.  Co.  v. 
Dyer  (1913)  152  Ky.  264,  48  L.R.A. 
(N.S.)  816,  153  S.  W.  194;  Brown  v. 
Detroit  United  R.  Co.  (1914)  179  Mich. 
404,  146  N.  W.  278;  Isackson  v.  Dulnth 
Street  R.  Co.  (1898)  75  Minn.  27,  77  N. 
W.  433,  5  Am.  Neg.  Rep.  178;  Fonda 
V.  St.  Paul  City  R.  Co.  (1898)  71  Minn. 
438,  70  Am.  St.  Rep.  341,  74  N.  W.  166; 
Gillespie  v.  Great  Northecrn  R.  Co. 
(1914)  127  Minn.  234,  149  N.  W.  302; 
Otto  V.  Milwaukee  Northern  R.  Co. 
(1912)  148  Wis.  54,  134  N.  W.  157;  and 
see  Virginia  R.  &  Power  Co.  v.  Godsey 
(1916)  117  Va.  167,  83  S.  E.  1072.  See 
also  Bush  V.  Union  P.  R.  Co.  (1901)  62 
Kan.  709,  64  Pac.  624,  which  is  to  the 
effect  that  rules  of  convenience  are  in- 
admissible. 

And  that  rules  of  the  railroad  com- 
pany are  inadmissible  as  the  standard 
of  duty,  especially  when  such  roles  set 
a  higher  standard  than  the  legal  require- 
ment, is  the  effect  of  the  decision  in 
Alabama  G.  S.  R.  Co.  v.  Clark  (1902) 
136  Ala.  450,  34  8.  W.  917,  which  was 
distinguished  in  Birmingham  R.  Light 
&  P.  Co.  V.  Morris  (1909)  163  Ala.  190, 
50  So.  198,  which  holds  that  such  roles 
are  admissible  as  evidence  of  what  is 
considered  ordinary  prudence. 

The  care  employees  of  eompanies  must 
exercise  in  the  operation  of  cars,  so  far 
as  the  general  publie  is  concerned,  is 
to  be  determined  by  the  principles  of 
law,  and  not  by  the  rules  adopted  by 
the  company  for  the  guidance  of  its  em- 
ployees. The  measure  of  the  company's 
duty  to  appellee  was  not  to  be  judged  by 
any  rules  of  the  company,  but  by  the 
rules  established  by  this  eourt  in  the 
absence  of  a  statute  reg^latii^  the  eare 
that  the  persons  in  charge  of  a  ear  must 
exercise  to  prevent  injury  to  passengers 
or  persons  upon  the  street.  If  the  rules 
adopted  by  the  company  imposed  a  less 
degree  of  care  upon  employees  than  the 
law  exacted,  the  oompany  could  not 
shield  itself  from  liability  upon  the 
ground  that  the  rules  it  established  were 
being  obeyed  when  the  accident  com- 
plained of  occurred,  and  so,  if  the  rules 
of  the  company  imposed  a  higher  degree 
of  care  than  the  law  demanded,  the 
measure  of  the  company's  responsibil- 
ity would  be  tested  not  by  the  rules,  but 
by  the  law.  The  appellee  did  not,  so  far 
as  this  record  shows,  know  anything 
about  the  rules  of  the  company.  So  far 
as  she  was  concerned,  it  was  wholly  im- 
material whether  any  rules  had  been 
adopted  or  not.  Not  being  in  the  serv- 
ice of  the  company,  she  had  no  right 
and  was  under  no  doty  to  depend  npon 
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the  rules  for  protection.  Whether  the 
employees  violated  or  obseinred  them  did 
not,  in  any  wise,  affect  or  change  the 
liability  of  the  company,  or  lessen  or 
increase  its  duty  or  responsibility  to 
appellee.  Nor  did  an  observance  or  non-- 
observance of  the  rule  relieve  appellee 
of  the  duty  she  was  under  to. exercise 
care  for  her  own  safety.  It  would  there- 
fore seem  clear  that  the  rules  have  no 
place  in  the  case.  They  did  not  explain 
or  illustrate  any  phase  that  was  relevant 
or  pertinent  to  the  issue  being^  tried. 
Louisville  R.  Co.  V.  Oangh  (1909)  133 
Ky.  467,  118  S.  W.  276: 

And  in  Merchants  Transfer  ft  Stor- 
age Co.  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1915)  170  Iowa,  378, 160  N.  W.  720,  the 
court  said:  ''The  standard  of  care  re- 
quired is  fixed  by  the  law.  The  railroad 
company  can  promulgate  no  rules  for 
the  conduct  of  its  servants,  whether  they 
require  more  or  less  than  the  law  re- 
quires, and  bind  the  public  by  such 
rules.  All  negligence  rests  upon  a  sup- 
posed duly  that  the  party  charged  owes 
to  the  public  in  cases  of  this  kind,  and 
that  is  a  legal  duty,  or  a  duty  imposed 
upon  it  by  law.  The  standard  of  care 
is  fixed  by  the  law.  The  liability  rests 
upon  the  violation  of  the  legal  duty  it 
owes  to  the  public.  If  the  law  should 
require  but  one  look  upan  a  door  and 
the  one  on  whom  the  duty  of  placing  the 
lock  rests  should  instruct  his  servant  to 
place  two  locks,  and  the  servant  should 
only  place  one  lock,  the  master  has  vio- 
lated no  duty  that  the  law  imposed  upon 
him  by  failure  of  his  servant  to  put  more 
than  one  lock  upon  the  door.^ 

And  in  Virginia  R.  &  Power  CJo.  v. 
Godsey  (1915)  117  Va.  167,  83  S.  E. 
1072,  the  court  said :  ''A  person  cannot, 
by  the  adoption  of  private  rules^  fix  the 
standard  *6f  his  duty  to  others.  That  is 
fixed  by  law,  either  statutory  or  com- 
mon. Private  rules  may  require  of  em- 
ployees less  or  more  than  is  required 
by  law;  and  whether  a  given  course  of 
conduct  is  negligent  or  the  exercise  of 
reasonable  care  must  be  determined  by 
the  standard  fixed  by  law  without  regard 
to  any  private  rules  of  the  parties.  The 
company  cannot  introduce  its  rules  to 
show  that  it  has  conformed  thereto  as 
a  proof  of  its  freedom  from  negligence, 
and  it  would  be  a  harsh  measure  of 
justice  to  hold  that  a  plaintiff  should  be 
permitted  to  exact  of  the  company  the 
standard  of  duty  required  by  such  rules. 
The  plaintiff  sues  for  the  violation  of 
duty  imposed  by  law,  not  for  the  viola- 
tion of  fecial  rules  about  which  she 
knew  nothing."  The  court  added  that 
L.R.A.1917C. 


the  chief  reason  assigned  by  opposing 
oases  for  the  admissibility  of  such  evi- 
dence is  that  it  is  in  the  nature  of  an 
admission  of  the  party  promulgating 
the  rule  that  reasonable  care  requires 
the  exercise  of  all  precautions  therein 
prescribed,  and  cited  Fonda  v.  St.  Paul 
City  R.  Co.  (1898)  71  Minn.  438,  70  Am. 
St.  Rep.  341,  74  N.  W.  166,  as  showing 
the  fallaciousness  and  unfairness  of  such 
rule. 

In  Alabama  G.  8.  R.  Co.  v.  Claric 
(1902)  136  Ala.  460,  34  S.  W.  917  (ac- 
tion against  railroad  company  for  negli- 
gence in  the  destruction  <Kf  property  due 
to  fire  set  out  by  a  spaiiL  from  an 
engine),  it  was  held  to  be  prejudicial 
error  to  admit  in  evidence  a  rule  of  the 
company  regulating  the  conduct  of  its 
employees  in  the  <^)erating  of  engines 
because  there  existed  no  contractual  re- 
lations between  the  plaintiff  and  the  de- 
fendant, and  the  degree  of  care  in  the 
operation  of  the  engine  in  order  to  pre- 
vent the  destruction  of  plaintiff's  prop- 
erty by  the  emission  of  sparks  from  the 
engine  was  that  of  an  ordinarily  prur 
dent  man;  and  so  ''by  this  rule  of  law, 
and  not  by  any  rules  of  the  defendant 
company  regulating  the  conduct  of  its 
agents  or  employees  in  the  operation  of 
its  engines,  must  the  question  of  n^li- 
gence  be  determined.  By  rules  adopted 
for  the  government  of  its  employees  in 
the  management  o£  its  internal  business 
the  defendant  company  could  not  .lessen 
the  degree  of  care  which  the  law  r^ 
quires,  and  it  would  be  unreasonable  to 
hold  the  defendant  to  a  higher  degree  of 
care  than  the  law  imposes  because  in  its 
rules,  in  order  to  more  thoroughly  guard 
against  accidents,  it  exacted  an  unusual 
or  extraordinary  degree  of  oare  of  its 
employees.  The  rule  of  the  company  in- 
troduced in  evidence  over  the  objection 
of  defendant,  and  which  was  mad^  for 
the  government  of  its  emplayees,  re*- 
quired  the  exercise  of  a  greater  degree 
of  <^re  than  that  of  an  ordinarily  pru- 
dent man, — it  required  the  exercise  of 
every  precaution.  This  evidence  was 
not  without  prejudice  to  the  defendant 
and  its  admission  was  error.''  This  case 
was  criticized  in  the  dissenting  opinion 
to  Hoffman  v.  Cedar  Rapids  &  !&£  C*  R. 
Co.  cited  in  this  note,  infra,  as  against 
the  weight  of  authority. 

A  rule  of  a  street  car  company  that 
''motorman  must  run  slowly  and  with 
great  care  over  all  curves,  frogs, 
switches,  crossings,  and  special  track 
work,  holding  car  well  in  hand  and  ap** 
plying  only  such  amount  of  power  as 
may  be  necessary  for  its  proper  propul- 
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sion,  ''was  held  in  Hoffman  v.  Cedar 
Rapids  &  M.  C.  R.  Co.  (1912)  157  Iowa, 
655,  139  N.  W.  166,  Ann.  Cas.  1915C, 
905  (action  for  death  of  one  killed  by 
striking  trolley  p(ole  while  boarding 
swiftly  moving  car,  which  was  approach- 
ing street  crossing),  to  have  been  prop- 
erly refused  admission,  in  evidence  for 
the  purpose  of  showing  that  the  com- 
pany was  liable  on  account  of  the  viola- 
tion of  such  rule  as  constituting  negli- 
gence, as  deceased  was  not  charged  with 
knowledge  of  the  rule^  and  did  not  act 
in  reliance  thereon.  The  court  stated: 
''That  the  rule  rejected  in  the  ease  be- 
fore us  was  wholly  immaterial  and  could 
have  been  of  no  assistance  to  the  plain- 
tiff in  enabling  him  to  make  out  a  case 
is  apparent  from  the  fact  that,  so  far 
as  applicable  to  the  case  before  the  court, 
it  simply  required  the  motorman  to  run 
his  car  slowly  and  with  great  care  over 
crossings,  holding  the  car  well  in  hand, 
and  applying  only  such  amount  of  power 
as  might  be  necessary  for  its  proper  pro- 
pulsion. If  plaintiff  was  entitled  to  re- 
cover at  all,  such  recovery  was  neces- 
sarily predicated  on  the  duty  of  the  de- 
fendant toward  plaintiff  as  a  passenger; 
that  is,  toward  one  who,  for  the  pur- 
pose of  being  transported  on  the  car  as 
a  passenger,  was  attempting  to  enter 
it.  But  if  the  rule  could  be  construed 
as  requiring,  under  the  circumstances,  a 
higher  degree  of  care  in  operating  the 
ear  over  the  crossing  than  that  required 
by  law,  then  ...  it  was  plainly  not 
admissible.  It  would  be  unreasonable 
to  say  that  such  a  company  as  the  de- 
fendant cannot  prescribe  rules  for  the 
conduct  of  its  employees  without  thereby 
being  held  to  an  admission  that  the  fail- 
ure to  observe  such  rules  would  be  negli- 
gence attributable  to  it  in  its  relations 
to  other  persons,  as  well  as  a  breach  of 
obligation  on  the  part  of  the  employee 
to  the  employer.  If  such  rules  are  to 
be  so  construed,  then  it  would  be  plainly 
against  the  interests  of  the  company  to 
make  any  rules  whatever,  for  fear  they 
could  be  construed  into  admission  of 
negligence  when  violated;  whereas  it  is 
equally  plain  that  the  company  has  an 
interest  with  reference  to  the  manage- 
ment of  the  details  of  its  business  in 
prescribing  specifically  what  its  em- 
ployees should  do  under  particular  cir- 
cumstances. Such  requirements  may 
well  be  important  in  regard  to  the  safety 
of  the  company's  property  and  the  ex- 
pedition required  in  the  transaction  of 
its  business,  without  having  any  bearing 
whatever  on  the  question  of  its  negli- 
gence.'' This  case,  it  will  be  seen,  is  in 
L.RA.1917C. 


conflict  with  cases  which,  while  they 
have  held  such  rules  not  competent  for 
the  purpose  of  founding  a  substantive 
cause  of  action  upon  their  breach,  have 
held  them  properly  admitted  as  evidence 
of  the  degree  of  care  which  a  railway 
company  considers  its  employees  should 
exercise.  And  it  was  considered  by 
Deemer,  J.,  that  the  majority  opinion 
was  against  the  weight  of  authority.  In 
dissenting,  he  said :  "If  the  majority  had 
been  content  to  place  the  deoisicm  upon 
the  ground  that  no  prejudice  resulted 
from  the  exclusion  of  defendant's  rules, 
I  would  not  object  to  the  conclusion 
reached.  But,  as  the  opinion  proceeds 
upon  the  theory  that  such  rules  are  in- 
admissible in  negligence  cases,  I  must 
withhold  my  concurrence.  The  effect  of 
the  decision  will  be  to  hold  that  if  such 
rules  be  admitted,  prejudice  will  be  pre- 
sumed and  every  subsequent  case  must 
be  reversed  where  such  rules  are  ad- 
mitted in  evidence.  I  do  not  think  this 
doctrine  is  sound  in  princ^)le,  or  sup- 
ported by  the  weight  of  authority.  I 
believe  that  such  rules  as  are  here  in- 
volved are  promulgated  for  the  safety 
not  only  of  passengers,  but  of  all  persons 
rightfully  on  the  streets,  and  that  they 
are  in  the  nature  of  an  admission  by 
the  defendant  of  the  degree  of  eare  re- 
quired for  the  protection  of  these  per- 
sons. If  they  require  more  than  the  law 
would  exact,  that  matter  can  easily  be 
covered  by  instructions*  But,  in  the 
majority  of  instances,  and  especially  in 
this  case,  the  rule  did  not  require  any- 
thing more  than  the  law  imposes."  The 
dissent  of  Judge  Deemer  was  concurred 
in  by  Judge  Weaver,  who  said:  "But 
two  courts  of  last  resort  in  this  coun- 
try— ^the  courts  of  Alabama  and  Minne- 
sota— have  ever  shown  any  leaning  in 
that  direction.  In  the  former  case,  cited- 
by  the  majority,  the  question  is  passed 
upon  in  a  brief,  dogmatic,  or  perfunc- 
tory way  without  citation  of  authority. 
In  the  latter  case  the  opinion  is  founded 
solely  upon  the  manifestly  unsound 
assumption  that  the  rules  in  question 
were  adopted  to  prescribe  the  duty  of 
the  motorman  to  the  company  alone,  and 
not  to  the  public,  and  their  disregard  by 
the  motorman  would  be  no  evidence  of 
negligence  in  an  action  by  a  third  per- 
son. ...  The  Burg  Case  (1894)  90 
Iowa,  106,  48  Am.  St.  Eep,  419,  57  N. 
W.  680  [cited  in  this  note]  was  an 
action  by  a  trespasser,  and  is  so  foreign 
to  the  issue  here  presented  that  I  can 
only  express  my  surprise  at  its  citation* 
In  the  Hart  Case  (1899)  109  Iowa,  631, 
80  N.  W.  662  [cited  in  this  note]  the 
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pointy  although  mentioned,  was  neither 
involved  nor  passed  upon  by  the  opinion, 
because  it  was  found  that  even  if  the  ad- 
mission of  the  evidence  was  error,  it  was 
without  prejudice/'  The  Alabama  Case 
mentioned  by  Judge  Weaver  is  Alabama 
G.  S.  R.  Co.  V.  Clark  (1902)  136  Ala.  450, 
34  S.  W.  917,  and  the  Minnesota  Case  is 
Isackson  v.  Duluth  Street  R.  Co.  (1898) 
75  Minn.  27,  77  N.  W.  433,  6  Am.  Neg. 
Rep.  178.  Both  the  majority  and  minor- 
ity opinion  in  the  Hoffman  Case  seem 
to  have  overlooked  Birmingham  R.  Light 
&  P.  Co.  V.  Morris  (1909)  163  Ala.  190, 
50  So.  198,  cited  in  this  note,  which  sus- 
tains the  theory  of  the  minority  opinion 
in  the  Hoffman  Case. 

In  a  few  cases  knowledge  or  lack  of 
knowledge  of  the  rule  has  been  a  deter- 
mining factor  as  to  its  admissibility. 

Thus,  because  the  rule  was  not  known 
to  the  injured  person,  it  was  held  for 
that  reason  to  be  inadmissible  in  Illi- 
nois C.  R.  Co.  V.  Downs  (1905)  122  DL 
App.  545;  Hoffman  v.  Cedar  Rapids  & 
M.  C.  R.  Co.  (1912)  157  Iowa,  655,  139 
N.  W.  165,  Ann.  Cas.  1915C,  905;  Carney 
V.  Boston  Elev.  R.  Co.  (1914)  219  MaM. 
652,  107  N.  E.  411;  Isackson  v.  Duluth 
Street  R.  Co.  (1898)  75  Minn.  27,  77  N. 
W.  433,  5  Am.  Neg.  Rep.  178;  Fonda  v. 
St.  Paul  City  R.  Co.  (1898)  71  Iffiinn. 
438,  70  Am.  St.  Rep.  341,  74  N.  W.  166; 
Chabott  V.  Grand  Trunk  R.  Co.  (1913) 
77  N.  H.  133,  88  Atl.  995;  Hay  ward  v. 
North  Jersey  Street  R.  Co.  (1907)  74 
MT.  J.  L.  678,  8  L.R.A.(N.S.)  1062,  65 
Atl.  737;  Virginia  R.  &  Power  Co.  v. 
Godsey  (1915)  117  Va.  167,  83  S.  E. 
1072.  And  see  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Downey  (1901)  96  HI  App.  398, 
and  Louisville  R.  Co.  v.  Gaugh  (1909) 
133  Ky.  467, 118  8.  W.  276. 

So,  also,  to  show  lack  of  contributory 
negligence  because  knowledge  of  the  rule 
was  shown,  it  was  held  admissible  in 
Yates  V.  Philadelphia,  B.  &  W.  R.  Co. 
(1906)  7  Penn.  (Del.)  472,  82  Atl.  27; 
Chicago  &  A.  R.  Co.  v.  Kelly  (1897)  75 
m.  App.  490,  later  appeal  in  (1898)  80 
111.  App.  675,  affirmed  in  (1899)  182  Dl. 
267,  54  N.  E.  979,  6  Am.  Neg.  Rep.  488 ; 
Chicago  City  R.  Co.  v.  Lowite  (1905)  218 
m.  24,  75  N.  E.  755 ;  Chicago  City  R.  Co. 
V.  McDonough  (1906)  221  DL  69,  77  N. 
E.  577;  Southern  Traction  Co.  v.  Wilson 
(1916)  —  Tex.  Civ.  App.  — ,  187  S.  W. 
536;  and  see  McKeman  v.  Detroit  Citi- 
zens' Street  R.  Co.  (1904)  138  Mloh.  519, 
68  L.R.A.  347,  101  N.  W.  812. 

But  in  Boldt  v.  San  Antonio  Traction 
Co.  (1912)  —  Ter.  CTiv.  App.  —,  148  S. 
W.  831,  and  Texas  &  P.  R.  Co.  v.  Hil-  J 
irartner  (1912)  —  Tex.  Civ.  App.  — ,  149 
L.RA.1917C. 


S.  W.  1091,  knowledge  of  the  rule  was 
held  to  be  immaterial  to  affect  its  ad- 
missibility. 

In  Hart  v.  Cedar  Rapids  &  M.  City 
R.  Co.  (1899)  109  Iowa.  631,  80  N.  W. 
662;  Blumenthal  v.  Union  Electric  Co. 
(1906)  129  Iowa,  322,  105  N.  W.  588, 
19  Am.  Neg.  Rep.  235;  Southern  Kansas 
R.  Co.  V.  Pavey  (1892)  48  Kan.  452,  29 
Pac.  593,  3  Am.  Neg.  Cas.  462,  as  no 
prejudice  was  shown  the  eonrt  refused 
to  grant  a  reversal. 

Cases  where  the  decision  is  based  on 
the  harmless  error  in  admitting  a  rule 
as  evidence  are,  of  course,  of  doubtful 
authority  in  a  case  where  reversal  is 
asked  because  of  the  refusal  to  admit 
such  a  rule  in  evidence.  In  a  few  cases 
in  this  annotation  the  decision  as  to  ad- 
missibility, it  will  be  observed,  has 
turned  on  the  fact  that  the  rule  was  ir- 
relevant upon  the  facts,  and  so  are  not 
in  conflict  with  the  general  rules  dis- 
cussed heretofore. 

//•  Rules  of  steam  railroad  companies* 

a.  Injuries  to  passengers, 

i.  Qenerally, 

In  Crowley  v.  Boston  Eler.  R.  Co. 
(1910)  204  Mam.  241,  90  N.  E.  532  (ac- 
tion im  injuries  caused  by  falling  from 
platform  of  car  through  an  open  spaoe 
of  platform  from  which  a  chain  used  as 
a  barrier  had  be^i  taken  down  by  a 
brakeman  and  not  replaced),  a  rule  of 
the  company  with  reference  to  the  pre- 
cautions to  be  taken  as  to  the  guard 
chains  was  held  to  have  been  properly 
admitted,  as  it  constituted  one  of  the 
means  relied  upon  by  plaintiff  to  show 
negligence  on  the  part  of  the  defendant. 

In  Illinois  C.  R.  Co.  v.  Proctor  (1905) 
122  Ky.  92,  89  S.  W.  714  (action  for  in- 
jury to  one  who,  while  walking  along 
a  sidetrack  to  his  train,  was  struck  by 
a  freight  train  which  was  on  the  side- 
track, it  was  held  prejndieial  error  to 
admit  in  evidence  a  rule  of  the  company 
governing  the  meeting  of  freight  and 
passenger  trains  on  a  single  track,  which 
rule  was  simply  intended  to  prevent  col- 
lisions between  trains,  and  especially 
was  the  introduction  prejudicial  in  view 
of  the  closing  argument  of  counsel,  in 
which  be  referred  to  the  rule  and  al- 
leged a  violation  thereof,  which  he 
claimed  to  be  negligence. 

2,  Alighting  from,  or  Ifoarding  train* 
(a)  Assisting  passenger. 

In  Louisville  A  N.  R.  C5o.  ▼.  Dyer 
(1913)  152  Ky.   264,   48   L.R.A.(N.S.) 
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816,  153  S.  W.  104  (action  for  injury 
to  female  passenger  while  attempting  to 
board  train,  due  to  high  step),  where  a 
rule  that  ^^eondnctors  and  brakemen 
must  assist  ladies,  children,  and  infirms 
with  baggage  on  and  off  trains"  was  ad- 
mitted over  defendant's  objection,  it 
was  held  that  the  rules  of  a  railroad 
company  are  not  admissible  for  the  pur- 
pose of  showing  negligence  on  the  part 
of  the  company's  employees,  the  court 
stating  that  it  had  committed  itself  to 
the  doctrine  that  the  care  that  employees 
must  exercise  towards  the  general  pub- 
lic is  to  be  determined  by  the  principles 
of.  law,  and  not  by  the  rules  adopted 
by  the  company  for  the  guidance  of  its 
employees. 

(h)   Starting  tiiin. 

In  Illinois  C.  R.  Co.  v.  Downs  (1905) 
122  BL  App.  545  (an  action  for  personal 
injuries  sustained  as  the  result  of  being 
thrown  from  a  car  alleged  to  have  been 
started  by  reason  of  negligence  of  brake- 
man  in  giving  signal  to  start  the  train 
without  ascertaining  whether  ^11  pas- 
sengers had  had  reasonable  opportunity 
to  alight),  rules  of  the  railroad  company 
prescribing  duties  and  powers  of  its 
servants  and  employees  were  held  to 
have  been  improperly  admitted,  as  there 
was  no  proof  that  such  injured  pas- 
senger ever  had  notice  or  knowledge  of 
the  existence  of  such  rules,  or  that  she 
relied  or  acted  upon  them,  or  was  misled 
by  them. 

But  in  Southern  Kansas  R.  Co.  v. 
Pavey  (1892)  48  Kan.  452,  29  Pac.  593, 
3  Am.  Neg.  Cas.  462,  where  a  passenger, 
thinking  that  the  train  had  reached  the 
station,  started  to  alight  and  was  thrown 
to  the  ground  and  injured  by  the  sudden 
starting  of  the  train  without  warning, 
it  was  held  that  there  was  no  material 
error  in  admitting  as  evidence  a  rule  of 
the  company  that  '^conductors  must  pre- 
vent passengers  from  endangering  them- 
selves by  imprudent  exposure,"  as  "it 
had  already  been  shown  by  the  evidence 
of  one  of  the  defendant's  witnesses, 
partly  on  his  examination  in  chief  and 
partly  on  his  cross-examination,  that, 
under  the  rules  of  the  company,  it  was 
the  duty  of  both  the  conductor  and  the 
brakeman  to  prevent  all  danger  to  pas- 
sengers," and  so  there  could  be  no  ma- 
terial error  for  plaintilf  to  show  sub- 
stantially the  same  thing.  And,  the 
court  added,  ^under  the  facts  of  this 
case,  we  do  not  think  that  it  would  have 
been  material  error  for  the  court  to  have 
allowed  this  evidence  to  be  introduced, 

even  if  no  orevious  evidenee  of  the  same 
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character  had  been  introduced  by  the 
defendant." 

(c)   Approaching    station    or    standing 

train. 

A  rule  that  when  one  passenger  train 
is  standing  at  a  station,  receiving  or  dis- 
charging passengers  on  a  double  track, 
no  other  train,  whether  passenger  or 
freight,  will  attempt  to  run  past  until 
the  passenger  train  at  the  station  has 
moved  on  or  signal  has  been  given  by 
the  conductor  of  the  standing  train  for 
them  to  come  ahead,  was  held  in  Balti- 
more &  0.  R.  Co.  V.  State  (1895)  81  Md. 
371,  32  Atl.  201,  to  have  been  properly 
admitted  in  evidence.  The  court  stated 
that  '^here  is  nothing  in  the  record  to 
show  that  this  was  a  private  rule  for  the 
guidance  of  the  employees  of  the  appel- 
lant, and  not  intended  for  the  eye  of  the 
public,  and  no  reason  has  been  assigned 
why  the  rule  should  not  have  been  open 
to  public  inspection,  as  it  was  a  prudent 
and  justly  precautionary  measure,  bene- 
ficial alike  to  all  parties  concerned.  If 
it  be  true  that  the  rule  was  only  intend- 
ed for  the  servants  of  the  company,  it 
was  not,  on  this  occasion,  observea  by 
them;  but  if  it  had  been  a  rule  of  the 
company,  previously  complied  with,  it 
was  notice  from  which  the  public  had  a 
right  to  infer  a  continuance  of  the  cus- 
tom. Yet,  without  any  rule  upon  the 
subject,  it  was  negligence  on  the  part  of 
the  company  to  run  its  train  at  a  high 
rate  of  speed  through  a  station  where 
another  train  was  discharging  pas- 
sengers. It  was  unquestionably  the  right 
and  we  think  clearly  the  duty  of  the  ap- 
pellant to  have  made  proper  regulations 
for  the  safe  conduct  of  its  business  in 
the  protection  of  the  lives  of  its  pas- 
sengers and  the  preservation  of  prop- 
erty intrusted  to  it  for  transportation. 
.  .  .  Doubtless  no  such  rule  would 
have  been  adopted  by  the  defendant  even 
for  its  own  protection  if  experience  had 
not  demonstrated  its  absolute  necessity. 
If  the  rule  was  only  intended  for  the 
protection  of  the  property  of  the  defend- 
ant, it  seems  to  us  to  be  a  most  salutary 
precaution  to  have  been  followed  for  the 
preservation  of  the  lives  of  the  pas- 
sengers of  the  defendant,  or  of  those 
seeking  to  become  passengers." 

Also  a  rule  that  '-when  passenger 
trains  are  at  stations  or  street  crossings, 
receiving  or  discharging  passengers, 
other  trains  or  engines  must  not,  under 
any  circumstances,  pass  between  the 
standing  train  and  station,  or  until  the 
track  is  known  to  be  clear,"  was  held  to 
have  been  properly  admitted  in  Lake 
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Shore  &  M.  S.  R.  Co.  v.  Ward  (1891) 
135  HL  511,  26  N.  E.  520  (action  for 
injuries  to  one  struck  by  train  on  parallel 
track  while  attempting  to  board  train 
at  street  crossing  where  passengers  were 
in  habit  of  taking  trains),  as  the  right 
of  action  was  based  upon  negligence  in 
driving  and  managing  locomotive,  and  in 
not  providing  a  suitable  place  for  pas- 
sengers to  take  trains,  and  the  rule  was 
admitted,  not  for  the  purpose  of  found- 
ing a  substantive  cause  of  action  upon 
its  breach,  but  as  tending,  with  other 
evidence,  to  show  negligence  in  driving 
and  managing  the  engine.  The  court 
stated  that  it  was  in  the  nature  of  an 
admission  by  the  railroad  company  that 
due  care  in  running  and  managing  the 
engine  and  trains  at  stations  and  street 
crossings  where  passenger  trains  were 
receiving  and  discharging  passengers  re- 
quired the  course  of  conduct  prescribed 
by  the  rule,  and  so,  under  that  view,  was 
clearly  admissible. 

And  in  Yates  v.  Philadelphia,  B.  Sc  W. 
R.  Co.  (1906)  7  Penn.  (Del.)  472,  82  Atl. 
27  (action  for  injuries  to  passenger  who, 
while  alighting  from  passenger  train, 
was  struck  by  a  train  passing  on  a 
parallel  track),  a  rule  that  "a  train  ap- 
proaching a  station  where  a  passenger 
train  is  receiving  or  discharging  pas- 
sengers must  be  stopped  before  reaching 
the  passenger  train"  was  held  admissi- 
ble under  an  averment  of  negligence  in 
running  trains  which  was  supported  by 
evidence  after  such  injured  passenger 
was  shown  to  have  had  knowledge  of  the 
existence  of  such  rule,  which  knowledge 
he  claimed  affected  his  conduct  in  alight- 
ing. 

The  rule  that  a  train  approaching  a 
station  where  a  passenger  train  is  re- 
ceiving and  discharging  passengers  must 
be  stopped  before  reaching  the  pas- 
senger train  was  held  to  have  been  prop- 
erly admitted  in  Pennsylvania  Co.  v. 
Reidy  (1896)  72  HL  App.  343  (action  for 
injury  to  pedestrian  crossing  track  at 
street  Crossing),  as  the  evidence  showed 
that  such  place  was  used  as  a  passenger 
station.  It  was  also  admissible,  the 
court  held,  under  the  general  charge  of 
negligence  supported  by  the  evidence. 
The  court  stated  that  the  railroad 
engineer  should  be  charged  with  knowl' 
edge  of  the  rule  and  of  the  fact  that 
the  company  stopped  its  trains  at  and 
used  such  place  for  receiving  and  dis- 
charging passengers^  and  of  the  fact 
that  the  crossing  was  a  public  crossing 
and  frequented  by  a  large  number  of 
persons. 

So,  also,  rules  of  a  suburban  electric 
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raili^ad  company  governing  the  speed  at 
which  its  cars  shall  approach  stations 
along  its  lines  were  held  to  have  been 
improperly  excluded  in  Canham  v.  Rhode 
Island  Co.  (1913)  35  R.  L  177,  85  Atl. 
1050  (action  for  death  of  intending  pas- 
senger by  being  struck  by  a  car  which 
he  was  awaiting  at  one  of  the  company's 
stations) ;  such  rale,  the  court  stating, 
being  admissible  on  the  question  of  neg- 
ligence, although  not  conclusive  of  that 
question. 

A  rule  that  a  train  approaching  a 
passenger  train  discharging  passengers 
should  not  pass  until  the  passenger  train 
moved  on  was  held  to' have  been  proper- 
ly admitted  in  Chicago  &  A.  R.  Co.  v. 
Kelly  (1897)  75  HI.  App.  490,  later  ap^ 
peal  in  (1898)  80  111.  App.  675,  affirmed 
in  (1899)  182  HI  267,  54  N.  E.  979,  6 
Am.  Neg.  Rep.  488  (action  for  the  death 
of  a  mail  transfer  clerk  killed  while  in 
discharge  of  his  duty,  by  a  train  on 
an  opposite  track,  running  at  high  rate 
of  speed  past  a  standing  passenger 
train),  as  it  was  to  be  presumed  that 
deceased  had  a  knowledge  of  such  rule, 
and  relied  upon  its  observance  by  the 
company's  employees. 

• 

b.  Injuries  tft  croaMnga  or  adreets, 

1»  Generally, 

A  rule  as  to  rate  of  speed  of  trains  in 
passing  stations  was  held  to  bd  compe- 
tent evidence  in  Davis  v.  Concord  &  M. 
R.  Co.  (1894)  68  K.  H.  247,  44  Atl.  388 
(action  for  death  of  one  killed  at  rail- 
road crossing  near  station).  The  court 
stated  that  ^4t  must  be  presumed  that 
the  rules  were  made  to  be  enforced,  and 
that  they  were  generally  obeyed. 
Although  the  deceased  may  not  have 
known  of  the  existence  of  the  rule,  yet 
he  was  familiar  with  the  crossing,  fre- 
quently traveled  over  it,  and  might  rea- 
sonably act  on  the  belief  that  the  train 
would  be  run  at  the  usual  speed  in  pass- 
ing the  station.  There  was  at  least  fair 
room  for  argument  that,  if  the  rule  had 
been  obeyed,  he  would  have  had  sufficient 
time  for  crossing  without  injury  or 
unreasonable  risk,  and  that  it  would  not 
have  been  an  imprudent  act." 

So,  also,  rule  requiring  the  ringing  of 
locomotive  bell  before  starting  was  held 
to  be  competent  evidence  in  Minot  v. 
Boston  &  M.  R.  Co.  (1905)  73  N.  H.  317, 
61  Atl.  509  (action  for  death  of  one 
killed  at  crossing  near  station). 

There  was  no  error  in  the  instruction 
to  the  jury  that  they  might  consider  the 
rule  of  a  railroad  company  requiring  a 
bell  to  be  rung  for  a  distance  of  i  of  a 
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mile  before  reaching  a  crossing^  in  de- 
termining whether  or  not  such  precau- 
tion was  reasonably  necessary,  and  a 
failure  to  so  ring  the  bell  negligence  on 
the  part  of  the  company.  Hecker  y. 
Oregon  B.  &  Nav.  Co.  (1901)  40  Or.  6, 
66  Pac.  270. 

And  as  a  circumstance  tending  to 
show  '  negligence,  a  violated  rule  of  a 
steam  railway  company,  defining  the 
manner  in  which  trains  shall  approach 
crossings,  was  held  to  have  been  prop- 
erly admitted  in  St.  Louis,  S.  F.  &  T. 
R.  Co.  V,  Andrews  (1907)  44  Tex.  Civ. 
App.  426,  99  S.  W.  871  (action  against 
a  steam  railroad  company  by  passenger 
on  street  oar  for  injuries  caused  by  a 
collision  between  the  street  car  and  the 
steam  railroad  train). 

And  see  also  St.  Louis,  S.  F.  &  T.  R. 
Co.  V.  Wiggins  (1908)  48  Tex.  Civ.  App. 
449,  107  S.  W.  899,  to  the  effect  that  a 
violated  rule  of  a  steam  railroad  for  the 
guidance  of  its  employees  in  the  move- 
ments of  its  trains  at  railroad  crossings 
is  competent  evidence  on  the  question  of 
n^ligence  in  an  action  for  injuries  due 
to  a  collision  between  a  street  car  and 
a  railroad  train. 

While  not  within  the  scope  of  the  note, 
the  case  of  Carter  v.  Sioux  City  Service 
Co.  (1913)  160  Iowa,  78,  141  N.  W.  26, 
is  included  as  showing  the  settled  policy 
of  the  Iowa  courts  to  adhere  to  the 
doctrine  of  the  Hoffman  Case  ((1912) 
157  Iowa.  655,  139  N.  W.  165,  Ann.  Cas. 
1915C,  905).  This  was  an  action  against 
a  street  railway  company  and  one  of 
its  conductors  to  recover  for  the  death 
of  an  employee  of  a  steam  railroad  com- 
pany, due  to  a  collision,  and  it  was  held, 
following  the  Hoffman  Case  as  authority, 
that  there  was  no  error  in  refusing  to 
admit  as  evidence  the  rules  of  the  steam 
railway  company  as  to  the  method  of 
runnini?  its  trains,  to  show  a  violation 
thereof  by  the  decedent. 

2,  Flagmen  and  loojcout, 

A  rule  of  a  railroad  company  requir- 
ing wild  engines  to  be  run  on  crossings 
at  not  more  than  15  miles  an  hour  un- 
less a  red  flag  has  been  sent  out  on  the 
preceding  train  may  be  proved  in  an 
action  for  injuries  by  such  engine,  where 
the  rule  has  been  violated.  Lyman  v. 
Boston  &  M.  R.  Co.  (1890)  66  N.  H.  200, 
11  L.R.A.  364,  20  Atl.  976  (action  for 
injuries  sustained  in  collision  at  cross- 
ing). The  court  dismissed  the  exception 
to  the  admission  of  the  rule  by  stating 
that  it  required  no  consideration. 

In  Illinois  C.  R.  Co.  v.  Bethea  (1906) 

88  Miss.  119,  40  So.  813,  where,  in  re- 
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sponse  to  a  supposed  signal  of  one  of  a 
crew  of  a  switching  train  that  the  cross- 
ing was  safe,  a  traveler  started  to  cross 
the  railroad  tracks  and  was  struck  by 
a  swiftly  moving  passenger  train,  a  rule 
of  the  railroad  company,  defining  the  du- 
ties of  the  flagman  of  a  switching  train 
regarding  a  public  crossing,  was  held  not 
to  have  been  improperly  admitted  as 
against  the  contention  that,  by  its  intro- 
duction, the  railroad  company  was  sub- 
jected to  liability  in  respect  to  the  man- 
agement of  the  passenger  train,  by  the 
act  of  one  who  did  not  belong  to  that 
train,  and  was  in  no  way  concerned, 
either  under  the  rules  of  the  company 
or  under  the  law,  with  its  operation. 
The  court  stated  that  it  was  useless  to 
contend  that  a  flagman  in  charge  of  a 
crossing,  who  signaled  a  traveler  to  pass 
over,  must  be  considered  as  simply  sig- 
nifjdng  the  safety  of  the  crossing  with 
reference  to  his  own  train,  and  not  as 
signifying  the  safety  of  the  crossing  gen- 
erally, as  the  reason  why  a  flagman  is 
kept  at  a  crossing  is  not  alone  to  protect 
the  travelers  from  his  own  train,  bat  to 
prevent  by  his  watchfulness  the  happen- 
ing of  accidents  from  the  approach  of 
any  train  whatsoever. 

A  rule  that  ^'freight  trainmen  miust  be 
in  proper  position  on  top  of  the  train  in 
approaching  yard  limits,  1  mile  before 
reaching  and  while  passing  railroad 
crossings  at  grade,  drawbridges,  and 
other  points  where  the  train  is  required 
to  stop,  also  in  descending  heavy  grades. 
At  places  on  the  road  where  the  train 
is  liable  to  break  apart  they  must  be  in 
a  position  to  immediately  notice  such 
an  occurrence  and  to  take  proper  meas^ 
ures  to  prevent  a  collision  of  the  de- 
tached portions.  One  of  the  freight  crew 
must  ride  in  the  caboose  at  all  times  and 
in  the  monitor  if  the  caboose  has  one," 
was  held  in  Poole  v.  Boston  &  M.  R.  C6. 
(1913)  216  Mass.  12,  1G2  N.  £.  918  (ac- 
tion for  personal  injuries  due  to  .  col- 
lision of  train  with  buggy),  to  have  been 
rightly  limited  to  the  last  sentence  of 
such  rule,  because  there  was  no  evidence 
that  there  were  yard  limits  or  railroad 
crossings  at  grade  or  drawbridges,  and 
the  train  was  not  required  to  stop  at 
the  next  station,  nor  was  there  a  heavy 
grade;  and  it  did  not  appear  that  the 
crossing  at  which  the  accident  took  place 
was  a  place  where  a  train  was  liable  to 
break  apart. 

3.  Backing  trains^ 

A  rule  requiring  a  light  upon  the  rear 
of  an  engine  moving  backwards  was 
held  to  have  been  improperly  admitted, 
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in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Downey 
(1901)  96  BL  App.  398  (action  for  death 
of  one  struck  by  a  backing  engine  while 
walking  along  or  crossing  the  track ), 
as  deceased  was  neither  directly  nor  in- 
directly in  the  service  of  the  company, 
nor  working  for  anyone  having  contrac- 
tual relations  with  it,  and  so  would  not 
be  presumed  to  have  had  knowledge  of 
the  rule  and  to  have  acted  in  reliance 
thereon. 

And  in  Merchants  Transfer  &  Storage 
Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  (1915) 
170  Iowa.  378, 160  N.  W.  720  (action  for 
injury  to  personal  property,  due  to  col- 
lision between  a  wagon  being  driven  out 
of  an  alley,  with  a  train  backed  along 
the  track  at  right  angles  with  such 
alley),  rules  of  the  railroad  company 
governing  the  backing  of  trains  were 
held  to  be  inadmissible  either  as  tending 
to  show  negligence  on  the  part  of  the 
company's  employees  or  as  admissions  or 
declarations  of  the  company. 

But  in  Texas  &  P.  R.  Co.  v.  Hilgartner 
(1912)  —  Tex.  Civ.  App.  — ,  149  S.  W. 
1091  (action  for  injuries  due  to  a  col- 
lision at  night  between  an  automobile 
and  a  train  being  pushed  backward 
across  a  railroad  crossing),  rules  govern- 
ing the  backing  of  trains  across  the 
crossings  were  held  to  have  been  prop- 
erly admitted  as  evidence,  as  against 
the  objection  ''that  they  are  irrelevant 
and  immaterial  and  were  not  the  law, 
were  not  made  for  the  benefit  of  plain- 
tiff, or  known  to  him  or  to  the  public, 
and  that  proof  of  the  violation  of  the 
same,  if  any,  would  not  establish  or  tend 
to  establish  that  the  servants  of  the  de- 
fendant were  not  using  due  care  in 
operating  said  cars,  and  that  the  intro- 
duction of  such  rules  was  calculated  to 
injure  the  defendant."  The  court,  in 
answer  to  such  objections,  said  that  it 
was  sufficient  to  say  that  they  were  prop- 
erly admitted  in  evidence,  because  they 
were  rules  made  and  promulgated  by  the 
railroad  company  for  the  government  of 
its  employees  in  operating  trains  within 
its  yards  so  as  to  properly  protect  and 
avert  injury  to  persons  lawfully  upon 
or  crossing  its  tracks.  And  added  that 
it  was  immaterial  whether  they  were 
made  for  the  particular  benefit  of  plain- 
tiff, or  known  to  him  or  to  the  public, 
but  they  were  evidence  of  the  proper 
precaution  that  should  be  taken  in 
operating  trains  at  the  place  this  acci- 
dent occurred,  and  the  violation  of  such 
regulation  would  be  a  proper  matter  for 
the  consideration  of  the  jury  in  passing 

upon  the  question  of  negligence. 
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o.  Injuries  to  trespasaerM  or  licefiseeM* 

Evidence  that  rules  of  the  railroad 
company  provided  that  turntables  should 
be  kept  locked  when  not  in  use,  and 
that  it  was  the  duty  of  agents  at  the 
stations  where  there  was  no  engine- 
house  foreman  to  see  that  such  turn- 
tables were  locked  after  being  used,  was 
held  in  Chicago,  B.  &  Q.  R.  Co.  v. 
Krayenbuhl  (1902)  66  Neb.  889,  59 
Ii.R.A.  920,  91  N.  W.  880,  12  Am.  Neg. 
Rep.  300,  to  have  been  properly  admitted 
in  an  action  for  personal  injuries  to  a 
child  while  playing  with  a  turntable,     i 

In  Georgia  R.  Co.  v.  Williams  (1886) 
74  Oa.  723  (action  for  injuries  sustained 
by  person  walking  on  track,  who  was 
run  over  by  backing  train),  it  was  held 
that  there  was  no  error  in  admitting  in 
evidence  a  rule  that  when  cars  are  being 
backed,  one  man  must  be  stationed  at 
front  end  of  first  car,  or  must  walk  or 
run  by  the  side  of  the  track,  abreast 
of  first  car.  It  was  contended  that  this 
rule  was  not  for  the  benefit  of  the  public, 
and  especially  not  for  men  walking  on 
railroad  tracks,  as  in  this  case,  but  the 
court  stated  that  the  rule  showed  that 
the  company  regarded  that  mode  of  mov- 
ing the  train  as  more  dangerous  and  as 
requiring  more  care,  and  so  it  was  ad- 
missible for  that  purpose,  if  for  no 
other.  I 

However,  a  railroad  company's  rules 
for  the  management  of  its  trains  were 
held  to  have  been  properly  excluded  in 
Chabott  V.  Grand  Trunk  R.  Co.  (1913) 
77  N.  H.  133,  88  Atl.  995  (action  for 
death  of  one  walking  along  tracks  of  a 
branch  line  to  a  mill  yard),  because  even 
though  they  had  any  bearing  upon  the 
company's  negligence,  there  was  nb 
ground  upon  which  it  could  be  assumed 
that  the  rules  were  known  to  and  relied 
upon  by  deceased.  i 

And  in  Burg  v.  Chicago,  R.  I.  &  P.  R.' 
Co.  (1894)  90  Iowa.  106,  48  Am.  St.  Rep. 
419,  57  N.  W.  680,  a  rule  that  "all  extra 
trains  or  engines  and  delayed  regular 
trains  must  sound  the  whistle  on  ap- 
proaching curves  and  obscure  places 
where  the  view  is  not  clear  for  at  least 
half  a  mile,  and  keep  a  sharp  lookout  for 
all  work  trains,  section  men,  and  others 
who  may  be  obstructing  the  track,"  was 
held  inadmissible  in  an  action  for  the 
death  of  a  trespasser,  and  so  a  demurrer 
to  an  amendment  to  a  petition  setting 
out  such  rule  was  properly  sustained.  It 
is  hardly  to  be  doubted,  the  court  stated, 
that  the  company  had  in  view  in  promul- 
gating the  rule  only  such  obstructions  to 
the  track  as  might  arise  from  the  con- 
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duct  and  management  of  the  road,  and 
not  obstructions  not  in  reason  to  be  an- 
ticipated. 

Also  in  Louisville  &  N.  R.  Co.  v. 
Howard  (1884)  82  Ky.  212  (action  for 
death  of  trespasser),  it  was  held  preju- 
dicial error  to  read  to  the  jury  as  evi- 
dence a  rule  of  a  railroad  company  re- 
quiring that  "all  special  and  irregular 
trains,  whether  running  by  telegraph  or- 
ders or  not,  must  be  run  w^ith  great  care, 
and  whistle  sounded  one  half  mile  from 
all  abrupt  curves  and  obscure  highway 
crossings,  and  when  approaching  sta- 
tions." The  court  stated  that  rules  and 
regulations  adopted  by  the  company  for 
the  protection  of  its  passengers  and 
trains  do  not  apply  to  trespassers  on  its 
road  whose  own  wrongful  and  negligent 
conduct  places  them  in  danger  and  the 
only  obligation  or  duty  on  the  part  of 
the  company  or  its  employees  in  such  a 
ease  is,  when  made  aware  of  the  danger, 
to  avoid  inflicting  any  injury  if,  by  the 
exercise  of  ordinary  diligence,  they  can 
prevent  it. 

And  in  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Da  vies  (1894)  56  Dl.  App.  41 
(action  for  personal  injury  to  boy  who 
had  been  stealing  rides  on  an  engine,  and, 
upon  jumping  off,  was  run  over  by  the 
engine),  as  the  action  was  grounded 
upon  the  alleged  negligence  of  company's 
employees  in  throwing  something  at  the 
boy,  which  frightened  him  and  caused 
him  to  jump,  it  was  held  reversible  error 
to  admit  on  behalf  of  such  injured  boy 
evidence  of  rules  and  regulations  of  the 
company  that  no  one  should  be  allowed 
to  ride  upon  its  engines  without  written 
permission  from  the  superintendent  or 
t^ain  master,  and  that  it  should  be  the 
duty  of  the  engineer  and  fireman  to  stop 
an  engine  and  put  off  anyone  who  might 
come  upon  it  without  the  requisite  writ- 
ten permission.  The  court  stated  that 
"this  evidence  did  not  tend  to  aid  the 
jury  to  determine  whether  the  fireman 
threw  coal  at  the  boys  and  thereby 
caused  them  to  jump  off,  but  was  wholly 
foreign  to  that  issue.  It,  however,  fur- 
nished the  basis  for  an  argument  that 
the  injury  to  the  boy  would  not  have 
occurred  had  the  engineer  or  fireman 
stopped  the  engine  and  made  the  boys 
get  off,  as  the  rule  required,  and  opened 
the  way  for  a  verdict  against  the  com- 
pany upon  that  theory.  It  afforded  the 
jury  the  means  of  avoiding  the  diflBcult 
task  of  determining  whether  the  plain- 
tiff has  sustained  his  ground  of  action 
by  a  preponderance  of  the  evidence,  and 
made  possible  a  verdict  for  the  plaintiff, 

though   it   might  have  been  impossible  * 
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for  the  jurors  to  agree  upon  the  one  fact 
upon  which  such  a  verdict  could  alone 
rest.  The  conflict  of  evidence  was  so 
great  and  the  right  of  plaintiff  below  to 
recover  so  uncertain  that  we  cannot  but 
regard  the  admission  of  this  irrelevant 
testimony  as  a  serious  and  just  cause  for 
complaint." 

So  that  the  law,  and  not  any  rule 
of  the  railroad  company,  is  the  test  of 
the  company's  duty,  is  the  decision  in 
Otto  V.  Milwaukee  Northern  B.  Co. 
(1912)  148  Wis.  54,  134  N.  W.  157,  and 
so  a  rule  of  the  company  for  the  guid- 
ance of  its  servants,  requiring  them  to 
exercise  the  highest  degree  of  care  in 
handling  cars  to  avoid  injuries,  is  in- 
admissible in  an  action  for  personal  in- 
juries by  a  licensee  on  the  company's 
cars;  as,  for  instance,  one  who  goes  on 
a  car  to  see  another  off  on  a  journey. 
But  see  Dublin,  W.  &  W.  R,  Co.  v.  Slat- 
tery  (1878)  L.  R.  3  App.  Cas.  (Eng.) 
1164,  39  L.  T.  N.  S.  365,  27  Week,  Rep. 
191,  referred  to  and  set  out  in  Deister 
V.  Atchison,  T.  &  S.  F.  R.  Co.  ante, 
784. 

d.  Injuries  from  erploBives. 

In  Southern  R.  Co.  v.  Adkins  (1909) 
133  Ky.  219,  117  S.  W.  321,  119  S.  W. 
820  (action  against  the  railroad  com- 
pany for  death  caused  by  explosion 
of  car  of  dynamite  in  its  yard), 
it  was  contended  by  the  railroad 
that  the  trikl  court  erred  in  permitting 
certain  rules,  the  nature  of  which  was 
not  disclosed,  to  be  read  to  the  jury  to 
show  negligence.  This  contention  the 
appellate  court  briefly  disposed  of  by 
stating  that  it  had  so  often  considered 
and  determined  this  question  against  the 
contention  of  the  railroad  company  that 
it  deemed  it  unnecessary  to  discuss  it 
and  cite  authorities  thereon. 

But  in  Southern  R.  Co.  v.  Stewart 
(1910)  141  Ky.  270,  132  S.  W.  435  (ac- 
tion for  injuries  from  same  explosion  of 
dynamite  as  that  in  the  Adkins  Case 
(Ky.)  supra),  in  holding  that  it  was  re- 
versible error  to  permit  to  be  read  to 
the  jury  a  rule  of  the  railroad  company 
adopted  by  it  for  the  purpose  of  govern- 
ing the  conduct  of  its  employees  in 
handling  a  dynamite  car  (apparently  the 
same  rule  as  that  involved  in  the  Adkins 
Case),  the  court,  following  Louisville  R. 
Co.  V.  Gaugh  (1909)  133  Ky.  467, 118  S. 
W.  276,  as  authority,  said  that  "it  may 
be  conceded  that  the  admission  of  this 
evidence  was  improper,  for  this  court 
is  committed  to  the  doctrine  that  the 
care  employees  of  companies  must  exer- 
cise in  the  operation  of  cars,  so  far  as 
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the  general  public  is  concerned,  is  to 
be  determined  by  the  principles  of  law, 
and  not  by  the  rules  adopted  by  the 
company  for  the  guidance  of  its  em- 
ployees.'' 

e.  Injuries  front  setting  out  fires. 

Rules  of  a  railroad  company  for  the 
government  of  its  employees  in  case  of 
fire  set  out  by  an  engine  were  held,  in 
Continental  Ins.  Co.  v.  Chicago  &  N.  W. 
R.  Co.  (1906)  97  Minn.  467,  6  L.R.A. 
(N.S.)  99,  107  N.  W.  548,  to  have  been 
properly  excluded,  as  they  regulated  the 
conduct  of  the  company's  own  business, 
and  did  not  tend  to  fix  the  standard  of 
duty  to  others.  This  case  was  distin- 
guished in  Alabama  G.  S.  R.  Co.  v.  Clark 
(1902)  136  Ala.  450,  34  S.  W.  917,  which 
holds  that  rules  are  admissible  on  the 
question  of  negligence,  but  are  not  con- 
clusive of  such  question. 

/.  Injuries  frorn^  flying  suHtches. 

In  Gillespie  v.  Great  Northern  R.  Co. 
(1914)  127  Minn.  234,  149  N.  W.  302, 
rules  adopted  by  the  railroad  company 
for  the  guidance  of  its  trainmen  in  the 
operation  of  its  trains  were  held  inad- 
missible in  an  action  for  the  death  of  one 
as  a  result  of  cars,  in  making  a  flying 
switch,  being  shoved  against  other  cars 
behind  which  deceased  was  attempting 
to  cross  the  track,  the  court  stating  that 
the  test  of  the  liability  of  a  railway  com- 
pany to  persons  on  public  highways  or 
crossing  its  tracks  i'^  fixed  by  the  law, 
and  not  by  the  rules  which  the  company 
chooses  to  prescribe  for  the  conduct  of 
its  employees. 

III.  Rules  of  street  railway  companies. 
a.  Injuries  to  passengers, 

t.  Generally. 

Rules  of  a  carrier  for  the  guidance  of 
its  employees  in  the  operation  of  cars 
were  held,  in  Virginia  R.  &  Power  Co. 
V.  Godsey  (1915)  117  Va.  167,  83  S.  E. 
1072,  to  be  inadmissible  in  an  action 
against  it  by  a  passenger  for  personal 
injuries,  as  there  was  no  evidence  that 
plaintiff  had  any  knowledge  of  the  exist- 
ence of  the  rules  or  of  any  custom  based 
upon  them,  and  therefore  her  conduct 
ooald  not  have  been  in  any  way  affected 
or  influenced  by  them.  (The  rules  in- 
volved were  not  disclosed  by  the  opin- 
ion.) 

So,  also,  in  Fonda  v.  St.  Paul  City 
R.  Co.  (1898)  71  Minn.  438,  70  Am.  St. 
Rep.  341,  74  N.  W.  166  (action  for  in- 
juries to  one  crossing  street  at  street  in- 
tersection in  order  to  board  car,  as  the 
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I  result  of  being  struck  by  a  car  approach- 
j  ing  on  a  parallel  track  as  he  passed 
around  the  standing  car),  a  rule  of  the 
railroad  company  as  to  the  manner  of 
operating  cars  (the  nature  of  which  is 
not  disclosed)  was  held  to  have  been 
improperly  admitted,  as  it  was  intended 
only  for  the  guidance  of  the  company's 
employees,  and  there  was  no  evidence 
that  plaintiff  had  any  knowledge  of  the 
rule.  The  court  stated  that  "the  theory 
upon  which  they  were  offered  was  that 
they  tended  to  show  what  duty  the  de- 
fendant owed  to  the  public  in  the  opera- 
tion of  its  cars,  and  hence  that  a  viola- 
tion of  any  of  them,  being  a  breach  of 
such  duty,  constituted  actionable  negli- 
gence, or  at  least  was  evidence  of  it. 
Private  rules  of  a  master,  regulating  the 
conduct  of  his  servants  in  the  manage- 
ment of  his  own  business,  although  de- 
signed for  the  protection  of  others, 
stand  on  an  entirely  different  footing 
from  statutes  and  municipal  ordinances 
designed  for  the  protection  of  the  pub- 
lic. The  latter,  as  far  as  they  go,  Ox 
the  standard  of  duty  towards  those  whom 
they  were  intended  to  protect,  and  a 
violation  of  them  is  negligence  in  law  or 
per  se.  But  a  person  cannot,  by  the 
adoption  of  private  rules,  fix  the  stand- 
ard of  his  duty  to  others.  That  is  fixed 
by  law,  either  statutory  or  common. 
Such  rules  may  require  more,  or  they 
may  require  less,  than  the  law  requires; 
and  whether  a  certain  course  of  conduct 
is  negligent,  or  the  exercise  of  reason- 
able care,  must  be  determined  by  the 
standard  fixed  by  law,  without  regard  to 
any  private  rules  of  the  party." 

In  Larson  v.  Boston  Elev.  R.  Co. 
(1912)  212  Mass.  262,  98  N.  E.  1048 
(action  for  personal  injuries  to  female 
passenger  about  to  leave  a  car,  due  to 
her  hand  being  caught  between  the  side 
of  the  door  and  the  jamb,  as  she  was 
thrown  by  a  sudden  lurch  of  the  car), 
a  rule  of  the  company  that  "passengers 
should  be  induced  to  leave  caif  by  the 
side  doors"  was  held  to  be  competent  be- 
cause "it  tended  to  show  the  necessity 
of  care  in  opening  the  door  in  question 
by  which  passengers  were  expected  to  go 
out." 

In  Blumenthal  v.  Union  Electric  Co. 
(1906)  129  Iowa,  322,  105  N.  W.  588,  19 
Am.  Neg.  Rep.  235  (action  for  injuries 
caused  by  jumping  from  a  car  while 
rapidly  descending  a  decline,  because  of 
a  flash  of  fire  at  switch  in  car),  where 
rules  of  the  company  regulating  the 
speed  of  cars  down  hill,  and  requiring 
stops  at  specified  points,  were  admitted 
over  the  defendant's  objection,  it  was 
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held  that  no  possible  prejudice  could 
have  resulted  from  their  consideration 
by  the  jury,  as  they  did  not  require  a 
higher  degree  of  care  than  is  imposed  i 
by  law,  and  further,  their  effect  was 
properly  limited  by  an  instruction. 

2,  Alighting  from  or  boarding  oars. 


(a)  Starting  car. 

A  rule  that  where  a  car  has  stopped, 
the  conductor  shall  give  the  signal  for 
it  to  start,  and  that  no  car  shall  be 
started  when  a  passenger  is  attempting 
to  board  or  to  alight  from  it,  was  held  to 
have  been  improperly  refused  as  evi- 
dence in  Frizzell  v.  Omaha  Street  R.  Co. 
(1903)  59  C.  C.  A.  382,  124  Fed.  176 
(action  for  personal  injury  alleged  to 
have  been  sustained  by  sudden  starting 
of  car  while  pasenger  was  attempting 
to  alight,  after  it  had  come  to  a  stop), 
because  the  existence  and  violation  of 
such  a  rule  had  a  natural  tendency  to 
prove  that  there  was  not  an  exercise  of 
reasonable  care. 

And  while  not  competent  for  the  pur- 
pose of  founding  a  substantive  cause  of 
action  upon  its  breach,  but  as  throwing 
light  upon  the  question  of  the  degree  of 
care  to  be  exercised  by  a  street  railway 
company  in  starting  its  car  while  a  pas- 
senger is  alighting  therefrom,  a  rule  of 
the  company  regarding  the  duties  of 
motormen  and  conductors  when  about  to 
cross  a  steam  railway  crossing,  and  re- 
quiring  the  bringin/of  cars  td  a  full 
stop  betwen  15  and  25  feet  from  such 
crossing,  and  making  the  gripman, 
motorman,  or  driver  responsible  for  the 
management  of  the  train  or  car  during 
the  conductor's  absence,  was  held,  in 
Chicago  City  R.  Co.  v.  Lowitz  (1905) 
218  EL  24,  75  K  E.  755  (an  action  for 
injuries  sustained  by  a  passenger  who 
was  thrown  to  the  ground  by  the  sudden 
starting  of  a  car  from  which  he  was  at- 
tempting to  alight,  after  it  had  stopped 
at  a  railroad  crossing),  to  have  been 
properly  admitted  to  show  a  practice 
and  custom  of  stopping  cars  at  the  point 
of  injury,  and  as  tending,  with  other 
evidence,  to  show  negligence  in  the  man- 
agement of  the  car. 

(h)   Approaching  standing  car. 

Rules  of  a  street  railway  company  de- 
fining the  duties  of  its  employees '  in 
approaching  a  car  which  is  standing  still 
were  held  admissible  as  part  of  the  res 
gestaB  in  Cincinnati  Street  R.  Co.  v.  Alte- 
meier  (1899)  60  Ohio  St.  10,  53  N.  E. 
300,  6  Am.  Neg.  Rep.  179   (action  for 

death  of  a  passenger  who,  after  alight- 
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ing  from  car,  passed  around  the  rear 
end  and  was  struck  by  a  car  coming  on 
a  parallel  track). 

Also  in  Atlanta  Consol.  Street  R.  Co. 
V.  Bates  (1897)  103  Ga.  333,  30  S.  E. 
41,  4  Am.  Neg.  Bep.  128  (following  as 
authority  Georgia  R.  Co.  v.  Williams 
(1885)  74  Ga.  723,  cited  in  earlier  note), 
a  rule  that  motormen  must  keep  car 
under  full  control  on  approaching  all 
street  crossings,  and  when  there  is  a 
car  standing  at  a  crossing,  taking  on 
or  letting  off  passengers,  was  held  ad- 
missible in  an  action  for  injury  to  a 
passenger  alighting  from  a  standing  car, 
as  the  result  of  being  struck  by  a  car 
approaching  on  a.  parallel  track;  as  tend- 
ing to  show  such  places  to  be  fraught 
with  dangler  to  passengers  or  others,  as 
against  the  objection,  inter  alia,  that  it 
was  a  private  rule,  made  by  the  com- 
pany for  the  guidance  and  instruction  of 
its  servants  and  employees,  failure  to 
observe  which  was  not  negligence  as  to 
third  persons,  and  also  that  there  was 
no  evidence  that  the  injured  passenger 
knew  of  such  rule,  or  that  its  existence 
in  any  way  regulated  his  conduct  on 
the  occasion. 

And  in  an  action  for  the  negligent 
death  of  one  who,  after  alighting  from  a 
car,  passed  around  the  rear  end,  and  was 
struck  by  a  car  coming  in  the  opposite 
direction,  a  rule  that  the  gong  of  the  car 
passing  a  standing  car  must  be  rung  and 
car  stopped  with  front  end  opposite 
rear  end  of  standing  car,  while  inadmis- 
sible to  establish  a  standard  of  negli- 
gence, is  properly  admitted  under  a 
count  alleging  negligence  generally,  as 
evidence  of  what  was  or  was  not  ordi- 
nary prudence  under  the  circumstances 
present.  Birmingham  R.  Light  &  P.  Co. 
V.  Morris  (1909)  163  Ala.  190,  50  So. 
198.  Such  rule,  however,  the  court  stat- 
ed, would  not  be  admissible  under  a 
count  charging  negligence  of  the  motor- 
man  in  not  avoiding  injury  after  the 
traveler's  peril  was  seen,  nor  in  answer 
to  a  charge  of  contributory  n^ligence 
on  the  part  of  the  traveler  in,  either  con- 
currently with  such  breach  of  the  rule, 
or  subsequently  thereto,  going  upon  the 
track  upon  which  the  car  was  being 
operated  in  violation  of  such  rule. 

So,  also,  the  violation  of  a  regulation 
that  motormen  shall  sound  alarm  gong 
upon  meeting  other  cars,  and  shall  con- 
tinue to  sound  it  until  the  two  cars  are 
clear  of  each  other,  was  held  to  be  an 
act  of  negligence,  in  Montreal  Street  R. 
Co.  V.  Deslongchamps  (1905)  Rap.  Jud. 
Quebec,  14  B.  R.  355,  affirmed  in  (1906) 
37  Can.  S.  C.  685  (action  for  injury  to 
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one  who,  after  alighting  from  car,  passed 
around  the  rear  end  and  was  struck  by 
a  car  approaching  on  parallel  tracks ), 
not  because  the  rule  was  violated,  but 
because  a  precaution  was  neglected 
which  the  company  recognized  as  import- 
ant for  the  safety  of  its  passengers  and 
of  the  public  who  have  occasion  to  cross 
the  tracks.  See  also  Bell  v.  Winnip^ 
Electric  Street  R.  Co.  (1905)  15  Mani- 
toba L.  R.  338,  afiarmed  in  (1906)  37 
Can.  S.  C.  515. 

3.  Cars  paaMng  on  curves. 

A  rule  adopted  by  a  street  railway 
company  prohibiting  ears  from  passing 
each  other  on  curves  was  held  to  have 
been  properly  admitted  in  evidence  as 
tending  to  show  negligence  on  the  part 
of  the  railway  company,  in  Boldt  v.  San 
Antonio  Traction  Co.  (1912)  —  Tex- 
Civ.  App,  — ,  148  S.  W.  831  (action  by 
passenger  for  injury  to  arm,  which  was 
partly  out  of  the  window,  by  being 
struck  by  another  car  while  passing 
ajround  a  curve) ;  and,  the  court  said, 
the  knowledge  or  lack  of  knowledge  on 
the  part  of  the  passenger  of  the  existence 
of  the  rule  would  not  affect  the  admissi- 
bility of  the  evidence,  or  its  probative 
foroe. 

4.  Speed  at  ttuHtches. 

In  an  action  for  injury  due  to  de- 
railment of  street  ear  at  switch,  a  rule 
of  the  company  to  reduce  speed  of  car 
over  a  switch  point  is  properly  admissi- 
ble in  evidence  as  tending  to  show  that 
it  is  negligence  to  operate  a  car  at  a 
higher  rate  of  speed  than  that  stated  in 
the  rule.  Texas  Traction  Co.  v.  Hanson 
(1912)  —  Tex.  Civ.  App.  — ,  143  S. 
W.  214. 

But  a  rule  of  a  street  car  company 
that  ''motormen  must  run  slowly  and 
with  great  care  over  all  curves,  frogs, 
switches,  crossings,  and  special  track 
work,  holding  car  well  in  hand  and  ap- 
plying only  such  amount  of  power  as 
may  be  necessary  for  its  proper  propul- 
sion," was  held  in  Hoffman  v.  Cedar 
Rapids  &  M.  C.  B.  Co.  (1912)  157  Iowa, 
655,  139  N.  W.  165,  Ann.  Cas.  1916C, 
905  (action  for  death  of  one  killed  by 
striking  trolley  pole  while  boarding  swift- 
ly moving  car,  which  was  approaching 
street  crossings),  to  have  been  properly 
refused  in  evidence  for  the  purpose  of 
showing  that  the  company  was  liable 
on  account  of  the  violation  of  such  rule, 
as  constituting  negligence,  as  deceased 
was  not  charged  with  knowledge  of  the 
rule,  and  did  not  act  in  reliance  thereon. 
L.R.A.1917G. 


"b.  Injuries  to  persons  on  street  or  cross^ 

ing  trades. 

S,  Generally, 

In  Chicago  City  R.  Co.  v.  Reddick 
(1908)  139  ni.  App.  160  (action  for 
injury  to  child  of  tender  years  while  at- 
tempting to  cross  street  car  tracks),  it 
was  held  that  there  was  no  error  in  ad- 
mitting evidence  of  rules  of  the  com- 
pany governing  motormen,  the  nature  of 
which  is  not  disclosed  in  the  opinion. 
•  And  in  Southern  Traction  Co.  v.  Wil- 
son (1916)  —  Tex.  Civ.  App.  — ,  187  S.  W. 
536  (action  for  injuries  due  to  collision 
between  wagon  and  street  car),  evidence 
of  violation  by  a  motorman  of  the  com- 
pany's rules  as  indicated  by  the  "slow'' 
sign  was  held  admissible  on  the  part  of 
plaintiff  as  tending  to  show  the  absence 
of  negligence  on  hi!}  part,  it  appearing 
that  he  knew  of  said  sign  and  rule  of 
the  company,  and  he  might  have  relied 
upon  the  observance  of  the  same  until 
he  discovered  the  contrary.  But  such 
violation,  the  court  added,  did  not  of  it- 
self give  a  cause  of  action,  such  cause 
of  action,  in  so  far  as  speed  is  concerned, 
depending  upon  whether  or  not  the  car 
was  being  operated  at  a  dangerous  rate 
of  speed;  and  the  rule  of  the  company 
neither  added  to  nor  took  from  his  cause 
of  action,  if  he  had  any.  And  see  to 
same  effect,  Hayward  v.  North  Jersey 
Street  R.  Co.  (1907)  74  N.  J.  L.  678,  8 
L.R.A.(N.S.)  1062,  66  Atl.  737. 

So,  also,  a  rule  requiring  the  sounding 
of  gong  when  car  is  passing  vehicles  was 
held  to  have  been  properly  admitted  on 
the  question  of  negligence  in  Stevens  v. 
Boston  Elev.  R.  Co. .  (1904)  184  Mass. 
476,  69  N.  E.  338^15  Am.  Neg.  Rep.  338 
(action  for  injuries  to  driver  of  vehicle, 
sustained  in  a  collision  with  a  street 
car). 

But  a  rale  of  a  street  car  company 
regulating  and  governing  its  employees 
in  the  operation  and  control  of  cars 
was  held  to  have  been  improperly  ad- 
mitted as  evidence  in  Louisville  B.  Co. 
V.  Gaugh  (1909)  133  Ky.  467, 118  S.  W. 
276  (action  for  injury  received  while 
crossing  the  company's  track),  because 
the  care  employees  of  companies  must 
exercise  in  the  operation  of  cars  so  far 
as  the  general  public  is  concerned  is  to 
be  determined  by  the  principles  of  law, 
and  not  by  the  rules  adopted  by  the 
company  for  the  guidance  of  its  em- 
ployees. 

So,  in  McKeman  v.  Detroit  Citizens' 
Street  R.  Co.  (1904)  138  Mich.  519,  68 
L.R.A.  347,  101  N.  W.  812,  it  was  held 
that  a  rule  of  a  street  car  company  that 
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cars  shall  pass  engine  houses  at  not  to 
exceed  4  miles  per  hour  does  not  add 
to  its  obligations  to  the  public,  so  as  to 
change  its  liability  in  case  of  injury  to 
a  fireman  because  of  collision  of  a  car 
with  apparatus  starting  for  a  £b:e.  The 
court  in  this  case  cites  with  approval 
Fonda  v.  St.  Paul  City  R.  Co.  (1898)  71 
Minn.  438,  70  Am.  St.  Rep.  341,  74  N. 
W.  166. 

So,  also,  a  rule  requiring  that  a  motor- 
man  must  keep  a  sharp  lookout  to  avoid 
running  into  pedestrians  and  vehicles, 
especially  at  cross  streets,  and  making 
him  responsible  for  the  safe  running  of 
the  car,  and  holding  him  responsible  for 
any  damage  arising  from  the  negligence 
on  his  part,  was  held  in  Isackson  v. 
Duluth  Street  R.  Co.  (1898)  75  Minn.  27, 
77  N.  W.  433,  5  Am.  Neg.  Rep.  178  (ac- 
tion for  injuries  to  pedestrian  while 
walking  on  track  in  public  street),  to 
have  been  improperly  admitted,  as  it 
requires  a  higher  degree  of  care  on  the 
part  of  the  motorman  than  the  law  im- 
poses upon  the  company  itself. 

And  violation  of  a  rule  of  a  street 
railway  company  that  its  cars  shall  come 
to  a  full  stop  at  a  certain  place  is  not 
available  to  one  who  was  killed  by  a 
street  car  while  crossing  tracks,  where, 
had  decedent,  before  he  stepped  upon 
the  track,  looked,  he  would  have  seen 
that  the  motorman  had  no  intention  of 
obeying  such  regulations.  West  v.  De- 
troit United  R.  Co.  (1909)  159  Mich. 
269,  123  N.  W.  1101.  The  court  stated 
that  one  cannot  rely  upon  compliance 
with  a  rule  of  the  instant  breach  of 
which  he  has  actual  notice. 

2,  Operators, 

Rule  that  motormen  must  not  allow 
others  to  operate  their  cars  except 
students,  when  under  instruction,  was 
held  to  have  been  properly  admitted  to 
show  negligence,  in  Sullivan  v.  Richmond 
Light  &  R.  Co.  (1908)  128  App.  Div. 
175,  112  N.  Y.  Supp.  648  (action  for  in- 
jury to  one  struck  by  car  operated  by 
clerk  in  employ  of  defendant,  but  not  one 
receiving  instructions  for  position  of 
motorman). 

3,  At  crossings  or  street  intersections. 

(a)   Speed, 

A  rule  requiring  cars  to  slacken  their 

speed   at   all   prominent    crossings   was 

held  to  have  been  properly  admitted  in 

Toledo  R.  &  Light  Co.  v.  Ward  (1903) 

25    Ohio    C.    C.    399,    affirmed    without 

opinion  in  (1904)  71  Ohio  St.  492,  74  N. 

E.  1142  (action  for  death  of  fireman 
L.R.A.1917C. 


killed  in  collision  between  fire  truck  and 
street  car). 

And  the  decision  in  Brenner  v.  To^ 
ronto  R.  Co.  (1908)  15  Cat.  L.  Rep.  195, 
aflarmed  in  (1908)  40  Caai.  S.  C.  540,  is 
to  the  effect  that  a  rule  of  a  street  rail- 
way company  that,  in  approaching  cross- 
ings and  crowded  places  where  there 
is  a  possibility  of  accident,  the  speed 
must  be  reduced  and  the  car  got  under 
control,  is  admissible  on  questions  of 
reasonableness  of  speed  of  car  and  of 
conduct  of  motorman  in  chaige,  in  an 
action  for  injury  to  person  crossing 
tracks  at  street  crossing. 

(h)   Sounding  gong. 

In  Hart  v.  Cedar  Rapids  &  M.  City 
R.  Co.  (1899)  109  Iowa,  631,  80  N.  W. 
662  (action  for  injuries  due  to  collision 
with  street  railway  company),  the  court 
refused  to  decide  as  to  whether  there 
was  error  in  the  admission  of  a  rule  of 
the  company  as  to  sounding  gongs  at 
street  crossings,  contenting  itself  with 
stating  that  if  there  was  any  error,  it 
was  not  prejudicial  under  the  evidence 
in  the  case. 

(c)   Spacing  oars. 

In  McCormick  v.  Columbia  Electric 
Street,  R.  Light,  &  P.  Co.  (1910)  85  S.  0. 
455,  67  S.  E.  562,  21  Ann.  Cas.  144  (ac- 
tion for  injuries  due  to  collision  between 
wagon  and  car  at  street  crossing),  a 
violated  rule  of  a  street  railway  com- 
pany, requiring  cars  to  be  spaced  200 
feet  except  at  terminals,  was  held  to 
have  been  properly  admitted  as  tending 
to  show  negligence. 

(d)   Right  of  way. 

A  rule  of  a  street  railway  company 
requiring  its  servants  in  charge  of  motor 
ears  to  yield  the  right  of  way  to  the 
fire  department  was  held,  in  Chicago  City 
R.  Co.  V.  McDonough  (1906)  221  lU.  69, 
77  X.  E.  577  (action  for  death  of  fireman 
as  result  of  collision  between  fire  engine 
and  street  car  at  street  intersection),  to 
have  been  properly  admitted  as  bearing 
on  the  question  of  contributory  negli- 
gence of  deceased  in  permitting  his 
engine  to  approach  such  intersection  at 
the  speed  he  did,  the  motorman  and 
deceased  both  having  been  shown  to  be 
familiar  with  such  rule. 

So,  also,  a  rule  requiring  street  cars  to 
give  the  fire  department  the  r^ht  of 
way  at  all  crossings,  and,  if  necessary, 
to  stop  and  allow  the  truck  or  engine  of 
the  fire  department  to  go  by,  was  held 
to  have  been  properly  admitted  on  the 
question  of  negligence,  in  Toledo  R.  & 
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Ligrht  Co.  V.  Ward  (1903)  25  Ohio  C.  C. 
391),  afiSrmed  without  opinion  in  (1904) 
71  Ohio  St.  492,  74  N.  E.  1142  (action 
for  death  of  fireman  killed  in  collision 
between  fire  truck  and  street  car). 

(e)   CrosHng  bridges. 

In  Carney  v.  Boston  Elev.  R.  Co. 
(1914)  219  Mass.  652,  107  N.  E.  411  (ac- 
tion for  death  of  bridge  tender  run  down 
by  a  street  car),  a  question  by  the  plain- 
tiff, put  to  another  bridge  tender,  as  to 
whether  or  not  it  was  a  matter  of  com- 
mon knowledge  among  drawbridge  tend- 
ers that  the  rules  of  the  Elevated  Rail- 
way Company  required  their  cars  to  run 
slowly  over  bridges  and  drawbridges, 
was  held  to  have  been  properly  excluded 
as  there  was  no  evidence  that  deceased 
knew  of  the  existence  of  the  rules  of 


defendant  as  to  speedy  or  that  he  acted 
in  reliance  on  them. 

Rules  defining  the  duty  of  a  motorman 
in  approaching  switches  were  held  inad- 
missible to  show  negligence  of  motorman 
in  Brown  v.  Detroit  United  R.  Co.  (1914) 
179  Mich.  404,  146  N.  .W.  278  (action 
for  injuries  due  to  a  street  car  splitting 
a  switch  and  the  rear  end  swerving 
around  and  hitting  an  automobile) ,  be- 
cause these  rules  are  essentially  private 
regulations  of  the  company  in  the  order- 
ly and  prudent  conduct  of  its  business, 
and  do  not  fix  tbe  obligation  and  liabil- 
ity of  the  company  to  third  persons  and 
the  public,  which  are  fixed  by  law,  and 
cannot  be  diminished  or  increased  by 
such  rule.  J.  H.  & 
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V, 

MELVIN  STEPHENS  et  aU  Appts. 

(214  N.  Y.  488,  108  N.  E.  856.) 

Corporation  ••  ultra  vires  —  power  to 
invoke. 

1.  One  who  has  let  a  corporation  into  pos- 
session of  property  under  a  lease  giving 
an  option  to  purchase  cannot,  after  improve- 
ments have  been  made  on  the  faith  of  the 
promise,  refuse  performance  on  the  ground 
that  the  purchase  by  the  corporation  would 
be  ultra  vires. 

For  other  cases,  see  CorporationSf  IV.  d,  2, 
in  Diff.  l'-52  N.  S. 

Specific  performance  —  of  contract  to 
appraise  premises. 

2.  Specific  performance  cannot  be  enforced 
of  a  provision  in  a  lease  for  the  appraisal 
of  the  value  of  the  premises  with  a  view 
to  enable  the  lessee  to  exercise  his  option 
to  purchase. 

For  other  cases,  see  Specific  Performance,  L 
e,  1,  in  Dig.  1-S2  N.  8. 

(April  13,  1916.) 

APPEAL  by  defendants  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  an  order 
of  a  Special  Term,  Part  III.,  for  New  York 
County,  in  plaintiff's  favor  in  an  action 
brought  to  compel  specific  performance  of  a 
provision  in  a  lease  for  the  appraisal  of 
certain  Iea8e4  premises.    Reversed. 

Note.  —  As    to    specific    performance    of 
provision  for  appraisal  of  property  prelimi- 
nary to  exercise  of  option,  see  annotation 
following  this  case,  post,  813. 
L.RA..1917C. 


Statement  by  Miller,  J.: 

The  action  is  brought  to  compel  specific 
performance  of  a  provision  of  a  lease  for 
the  appraisal  of  the  leased  premises.  On 
the  28th  of  February,  1896,  Anson  P. 
Stephens,  the  life  tenant,  and  all  persons 
having  any  interest  in  the  remainder,  vest- 
ed or  contingent,  executed  a  lease  of  71 
William  Street  to  Helen  L.  Phelps  Stokes 
for  a  term  of  forty  years  from  the  1st  .day 
of  May,  1897,  at  an  annual  rental  of 
$8,000.  The  lessee  was  to  be  permitted  "to 
alter,  enlarge,  improve,  remove,  destroy,  or 
rebuild  said  premises  in  such  manner  and 
to  such  an  extent  as  she  may  desire,''  and 
was  to  pay  the  Croton  water  rent,  all  regu- 
lar taxes,  and  one  half  of  any  assessment 
that  might  be  imposed  on  the  premises,  and 
was  to  keep  the  building  on  the  premises 
insured,  make  needful  ordinary  repairs,  and 
comply  with  all  laws  and  ordinances  relat- 
ing to  the  premises,  and  all  orders  and 
regulations  of  the  building  or  other  munici- 
pal departments.  The  lease  also  provided,  ^ 
as  far  as  material,  that  within  one  year 
after  the  receipt  of  notice  by  the  lessee  of 
the  death  of  the  life  tenant,  the  value  of 
the  demised  premises,  together  with  whaf^ 
ever  improvements  may  then  exist  thereon, 
exclusive  of  any  improvements  made  by  the 
lessee,  should,  if  the  lessee  desired,  be  ap- 
praised by  two  appraisers,  one  to  be  ap- 
pointed hy  a  majority  of  the  then  owners  of 
the  property,  and  the  other  by  the  lessee, 
with  power  to  appoint  a  third  in  case  they 
could  not  agree,  and  that  the  lessee  should, 
for  six  months  after  such  appraisal,  have 
the  option  of  purchasing  the  premises  at  the 
appraised  value.  By  mesne  assignments  the 
plaintiff,  a  domestic  life  insurance  corpora- 
tion, on  the  31st  day  of  Deoember,  1901, 
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became,  and  has  since  remained,  the  owner 
of  the  lease,  all  the  terms  of  which  were 
complied  with  by  the  lessee  and  her  as- 
signees down  to  the  time  of  the  coomience- 
ment  of  this  action.  The  life  tenant  died 
on  the  13th  day  of  December,  1912,  and  on 
the  17th  of  October,  1913,  the  plaintiff  noti- 
fied the  defendants,  the  remaindermen,  that 
it  elected  to  hav^  the  value  of  the  premises 
appraised,  together  with  whatever  improve- 
ments might  exist  thereon  exclusive  of  any 
improvements  made  by  the  said  Stokes  or 
her  successors  or  assigns,  but  the  defend- 
ants refused  to  appoint  an  appraiser.  The 
answer  alleges,  as  a  defense,  that  the  plain- 
tiff is  the  owner  in  fee  of  all  the  other  prop- 
erty in  the  block  in  which  said  premises  are 
situated;  that  it  maintains  its  principal 
office  in  a  part  or  portion  of  one  of  the 
buildings  standing  upon  the  premises  so 
owned,  and  leases  the  remainder  to  lessees 
who  are  disconnected  from  it  in  business; 
that  the  premises  in  question  are  not  oc- 
cupied by  the  plaintiff,  and  are  not  requisite 
for  its  convenient  accommodation  in  the 
transaction  of  its  business.  Two  questions 
are  certified,  viz.:  1.  Does  the  complaint 
state  facts  sufficient  to  constitute  a  cause 
of  action?  2.  Is  the  defense  consisting  of 
new  matter  contained  in  the  answer  suf- 
ficient in  law  upon  the  face  l^ereof  T 

Messrs.  Strauss,  Reicfa,  &  Boyer,  for 

appellants : 

A  corporation  cannot  compel  the  specific 
performance  of  a  contract  to  convey  to  it 
land  which  imder  the  law  it  has  no  power 
to  take. 

Case  V.  Kelly,  133  U.  S.  21,  83  L.  ed. 
613,  10  Sup.  Ct.  Rep.  216;  Chamberlain  v. 
Chamberlain,  43  N.  Y.  424;  Re  McGraw,  111 
N.  Y.  66,  2  L.RAl.  387,  19  N.  E.  233 ;  South 
&  North  Ala.  R.  Co.  v.  Highland  Ave.  & 
Belt  R.  Co.  119  Ala.  106,  24  So.  114;  Wilks 
v.  Georgia  P.  R.  Co.  79  Ala.  180;  Pacific 
R.  Co.  V.  Seely,  46  Mo.  212,  100  Am.  Dec. 
,  369;  Michigan  Bank  v.  Niles,  1  Dougl. 
(Mich.)  401,  41  Am.  Dec.  576;  Scott  v. 
Farmers'  &  M.  Nat.  Bank,  —  Tex.  Civ. 
App.  — ,  66  S.  W.  486;  Washington  L.  In& 
Co.  V.  Olason,  162  N.  Y.  306,  56  N.  E.  765. 

The  complaint  fails  to  set  forth  facts  suf- 
ficient to  constitute  a  cause  of  action. 

Case  V.  Kelly,  133  U.  S.  21,  33  L.  ed.  613, 
10  Sup.  Ct.  Rep.  216;  Chamberlain  ▼. 
Chamberlain,  43  N.  Y.  424;  Wilks  v.  Georgia 
P.  R.  Co.  79  Ala.  180;  Ancient  City  Sports- 
man's Club  V.  Miller,  7  Lans.  412;  Re  New 
York  Sabbath  Committee,  44  Misc.  422,  89 
N.  Y.  Supp.  992;  Miles  v.  Dover  Fturnace 
Iron  Co.  126  N.  Y.  294,  26  N.  E.  261;  Met- 
ropolitan Concert  Co.  v.  Abbey,  20  Jones  & 
S.  97;  Greason  v.  Keteltas,  17  N.  Y.  491; 
Levin  V.  Dietz,  194  N.  Y.  376,  20  LJI.A. 
L.RJL.1917C. 


(N.S.)  261,  87  N.  E.  454;  Sharkey  v.  Lar- 
kins,  52  N.  Y.  623;  Grosvenor  v.  Flint,  20 
R.  I.  21,  37  Atl.  304;  Ogden  v.  Fossick,  4 
De  G.  F.  &  J.  426,  45  Eng.  Reprint,  1249, 
1  New  Reports,  143,  32  L.  J.  Ch.  N.  S.  73, 

9  Jur.  N.  S.  288,  7  L.  T.  N.  S.  615,  11  Week. 
Rep.  128;  Baldwin  v.  Fletcher,  48  Mich. 
604,  12  N.  W.  873;  Young  Lock  Nut  Co.  v. 
Brownley  Mfg.  Co.  —  N.  J.  Eq.  — ,  34  Atl. 
947;  Lawrence  v.  Saratoga  Lake  R.  Co.  36 
Hun,  467;  Murdfeldt  v.  New  York,  W.  S. 
&  B.  R.  Co.  20  N.  Y.  Week.  Dig.  534,  af- 
firmed in  102  N.  Y.  703,  7  N.  E.  404;  Conger 
V.  New  York,  W.  S.  &  B.  R.  Co.  120  N.  Y. 
29,  23  N.  E.  983;  Phalen  v.  United  States 
Trust  Co.  186  N.  Y.  178,  7  L.R,A.(N.S.) 
734,  78  N.  E.  943,  9  Ann.  Cas.  595. 

The  separate  defense  pleaded  by  the  de- 
fendants raises  an  issue  of  fact,  and  there- 
fore it  was  error  to  grant  the  plaintiff's 
motion  for  judgment  on  the  pleadings. 

Kelly  V.  People's  Transp.  Co.  3  Or.  189; 
Case  V.  Kelly,  133  U.  S.  21,  33  L.  ed.  513. 

10  Sup.  Ct.  Rep.  216;  Rensselaer  &  S.  R. 
Co.  V.  Davis,  43  N.  Y.  137;  Re  New  York 
C.  &  H.  R.  R.  Co.  77  N.  Y.  248;  Michigan 
Bank  v.  Niles,  1  Dougl.  (Mich.)  401,  41 
Am.  Dec.  575;  New  York  &  C.  R.  Co.  v. 
Gunnison,  1  Hun,  496;  New  York  &  H.  R. 
Co.  V.  Kip,  46  N.  Y.  546,  7  Am.  Rep.  385. 

The  defendants  are  not  estopped  from  as- 
serting the  plaintiff's  incapacity  to  pur- 
chase the  premises  involved. 

Jacobus  V.  Jamestown  Mantel  Co.  211 
N.  Y.  164,  105  N.  E.  210 ;  Stewart  v.  Long 
Island  R.  Co.  102  N.  Y.  601,  55  Am.  Rep. 
844,  8  N.  E.  200;  Sayles  v.  Kerr,  4  App. 
Div.  150,  38  N.  Y.  Supp.  880;  Crowley  v. 
Gormley,  69  App.  Div.  256,  69  N.  Y.  Supp. 
676;  Ranger  v.  Bacon,  3  Misc.  95,  22  N. 
Y.  Supp.  551 ;  Case  v.  KeUy,  133  U  S.  21, 
33  L.  ed.  613,  10  Sup.  Ct.  Rep.  216;  As- 
sociate Presby.  Congregation  v.  Hanna,  113 
App.  Div.  12,  98  N.  Y.  Supp.  1082;  People 
ex  rel.  John  Single  Paper  Co.  v.  Edgcomb, 
112  App.  Div.  604,  98  N.  Y.  Supp.  965;  Mu- 
tual L.  Ins.  Co.  V.  Corey,  135  N.  Y.  326,  31 
N.  E.  1095. 

Messrs.  Frederick  L.  Allen  and  Murray 
Downs,  for  respondent: 

The  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action. 

Richmond  County  Soc.  v.  New  York,  73 
App.  Div.  607,  77  N.  Y.  Supp.  41;  Thomas 
Gordon  Malting  Co.  v.  Bartels  Brewing  Co. 
206  N.  Y.  528,  100  N.  E.  457,  461 ;  Jacobs  v. 
Monaton  Realty  Invest.  Corp.  212  N.  Y. 
48,  105  N.  E.  968;  Boswell  v.  Security  Mut. 
L.  Ins.  Co.  193  N.  Y.  465,  19  L.R.A.(N.S.) 
946,  86  N.  E.  532;  Adam  v.  Manhattan 
L.  Ins.  Co.  204  N.  Y.  357,  97  N,  E.  740; 
Touart  v.  Jett  Bros.  Contracting  Co.  169 
Ala.  638,  53  So.  751;  United  States  Mortg, 
Co.  V.  McClure,  42  Or.  190,  70  Pac.  543,  197 
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U.  S.  624,  49  L.  ed.  911,  25  Sup.  Ot.  Rep. 
798;  New  Iberia  Rice  Mill.  Co.  v.  Romero, 
105  La.  439,  29  So.  876;  Nashua  &  L.  R. 
Corp.  T.  Boston  &  L.  R.  Corp.  157  Mass. 
268,  31  N.  £.  1060;  Blackwood  v.  Lansing 
Chamber  of  Commerce,  178  Mich.  321,  144 
N.  W.  823;  Niles  v.  Benton  Harbor,  St.  J. 
R.  &  Light  Co.  154  Mich.  378,  117  N.  W. 
937;  Meholin  v.  Carlson,  17  Idaho,  742, 
134  Am.  St.  Rep.  286,  107  Pac.  755;  Cole- 
ridge Creamery  Co.  v.  Jenkins,  66  Neb.  129, 
92  N.  W.  123;  Glendale  Lumber  Co.  v.  Beek- 
man  Lumber  Co.  152  Mo.  App.  386,  133  S. 
W.  384. 

The  defense  consisting  of  new  matter  is 
not  sufficient  in  law  upon  the  face  thereof. 

Washington  L.  Ins.  Co.  v.  Clason,  162 
N.  Y.  305,  56  N.  E.  755;  Home  Ins.  Co.  v. 
Head,  30  Hun,  405;  Levy  v.  Mutual  Ij.  Ins. 
Co.  54  Hun,  315,  7  N.  Y.  Supp.  562;  Silver 
Lake  Bank  v.  North,  4  Johns.  Ch.  370; 
Spear  t.  Crawford,  14  Wend.  20,  28  Am. 
I>ec.  513. 

Except  in  cases  where  the  rights  of  the 
public  are  involved,  the  plea  of  ultra  vires, 
whether  interposed  for  or  against  a  cor- 
poration, will  not  be  allowed  to  prevail 
when  it  will  not  advance  justice,  but  will 
accomplish  a  legal  wrong. 

Washington  L.  Ins.  Co.  v.  Clason,  162  N. 
Y.  305,  56  N.  E.  766 ;  Bath  Gaslight  Co.  v. 
Claflfy,  151  N.  Y.  24,  36  L,R.A.  664,  45  N. 
E.  390;  Coleridge  Creamery  Co.  v.  Jenkins, 
66  Neb.  129,  92  N.  W.  123;  Harris  v.  In- 
dependence Gas  Co.  76  Kan.  750,  13  L.R.A. 
(N.S.)  1171,  92  Pac.  1123;  Springer  v. 
Chicago  Real  Estate  Loan  &  T.  Co.  202  111. 
17,  66  N.  E.  850;  Banks  v.  Poitiaux,  3 
Rand.  (Va.)  136,  15  Am.  Dec.  706;  Sey- 
mour ▼.  Slide  &  S.  Gold  Mines,  153  U.  S. 
523,  38. L.  ed.  807,  14  Sup.  Ct.  Rep.  847; 
Pittsburg,  J.  E.  &  E.  R.  Co.  v.  Altoona  & 
B.  C.  R.  Co.  196  Pa.  452,  46  Atl.  431 ;  Cam- 
den &  A.  R.  Co.  V.  May's  Landing  &  E.  H. 
City  R.  Co.  48  N.  J.  L.  530,  7  Atl.  523; 
Woodruff  V.  Erie  R.  Co.  93  N.  Y.  609;  New 
York  V.  Sonneborn,  113  N.  Y.  423,  21  N.  E. 
121;  Diamond  Match  Co.  v.  Roeber,  106  N. 
Y.  473,  60  Am.  Rep.  464,  13  N.  E.  419; 
Rider  Life  Raft  Co.  v.  Roach,  97  N.  Y. 
378;  Whitney  Arms  Co.  v.  Barlow,  63  N. 
Y.  62,  20  Am.  Rep.  504;  Home  L.  Ins.  Co. 
V.  Head,  30  Hun,  405;  Levy  v.  Mutual  L. 
Ins.  Co.  54  Hun,  315,  7  N.  Y,  Supp.  562; 
Silver  Lake  Bank  v.  North,  4  Johns.  Ch. 
370;  Cowell  v.  Colorado  Springs  Co.  100 
U.  S.  55,  25  L.  ed.  547 ;  Blackwood  v.  Lans- 
ing Chamber  of  Commerce,  178  Mich.  321, 
144  N.  W.  823;  Nashua  &  L.  R.  Corp.  v. 
Boston  &  L.  R.  Corp.  157  Mass.  268,  31  N. 
E.  1060;  New  Iberia  Rice  Mill  Co.  v.  Ro- 
mero, 105  La.  439,  29  So.  876;  Lake  Street 
Elev.  R.  Co.  V.  Carmichael,  184  111.  348,  56  J 
N.  E.  372;  Iowa  Business  Men's  Bldg.  &  L. 
L.R.A.1917C. 


Asso.  Y.  Berlau,  125  Iowa,  22,  98  N.  W. 
766;  United  States  Mortg.  Co.  v.  McClure, 
42  Or.  190,  70  Pac.  543;  Glendale  Lumber 
Co.  v.  Beekman  Lumber  Co.  152  Mo.  App. 
386,  133  S.  W.  384;  MehoUn  v.  Carlson,  17 
Idaho,  742,  134  Am.  St.  Rep.  286,  107  Pac. 
755;  Niles  v.  Benton  Harbor,  St.  J.  R.  & 
Light  Co.  154  Mich.  378,  117  N.  W.  937; 
Hess  v.  Sloane,  66  App.  Div.  522,  73  N.  Y. 
Supp.  313,  173  N.  Y.  616,  66  N.  E.  1110; 
Mason  v.  Standard  Distilling  &  Distribut- 
ing Co.  85  App.  Div.  520,  83  N.  Y.  Supp. 
343;  Touart  v.  Jett  Bros.  Contracting  Co. 
169  Ala.  638,  53  So.  751. 

A  party  may  not  plead  ultra  vires  unless 
he  offers  to  restore  all  benefits  received  and 
place  the  other  party  to  the  contract  in 
statu  quo. 

Appleton  V.  Citizens'  Cent.  Nat.  Bank, 
190  N.  Y.  417,  32  L.R.A.(N.S.)  543,  83  N. 
E.  470,  affirmed  in  216  U.  S.  196,  54  L.  ed. 
443,  30  Sup.  Ct.  Rep.  364;  Pittsburg,  J.  E. 
&  E.  R.  Co.  V.  Altoona  &  B.  C.  R.  Co.  196 
Pa.  452,  46  Atl.  431;  Harris  v.  Independ- 
ence Gas  Co.  76  Kan.  750,  13  L.R.A.(N.S.) 
1171,  92  Pac.  1123;  Bowers  v.  Ocean  Acci. 
&  Guarantee  Corp.  110  App.  Div.  691,  97 
N.  Y.  Supp.  485,  affirmed  in  187  N.  Y.  561, 
80  N.  E.  1105;  Seymour  v.  Spring  Forest 
Cemetery  Asso.  144  N.  Y.  341,  26  L.R.A. 
859,  39  N.  E.  365. 

Plaintiff  is  entitled  to  specific  perform^ 

Smith  V.  St.  Philip's  Church,  107  N.  Y. 
610,  14  N.  E.  825;  Greason  v.  Keteltas,  17 
N.  Y.  491;  Van  Beuren  v.  Wotherspoon,  12 
App.  Div.  421,  42  N.  Y.  Supp.  404,  22  App. 
Div.  628,  48  N.  Y.  Supp.  1117,  164  N.  Y. 
368,  57  N.  E.  633;  Weir  v.  Barker,  104  App. 
Div.  112,  93  N.  Y.  Supp.  732;  Wurster  v. 
Armfield,  175  N.  Y.  256,  67  N.  E.  584; 
Smith  V.  Cooley,  5  Daly,  401;  Van  Rens- 
selaer V.  Penniman,  6  Wend.  569;  Dunnell 
V.  Keteltas,  16  Abb.  Pr.  205;  Conger  v. 
Ensler,  85  App.  Div.  564,  83  N.  Y.  Supp. 
419. 

Miller,  J.,  delivered  the  opinion  of  the 
court : 

We  shall  assume  for  the  purposes  of  this 
appeal  that  the  statute  (Insurance  Law, 
Consol.  Laws,  chap.  28,  §  20),  does  not  au- 
thorize the  plaintiff  to  acquire  and  hold  the 
said  real  property.  It  now  has  an  estate 
for  years  in  the  property,  and  the  question 
arises  whether  a  court  of  equity  will  aid  it 
to  acquire  the  fee.  If  the  agreement  were 
wholly  executory,  the  answer  to  that  ques- 
tion would  not  be  doubtful.  Chamberlain 
V.  Chamberlain,  43  N.  Y.  424;  Re  McGraw, 
111  N.  Y.  66,  2  L.R.A.  387,  19  N.  E.  233; 
Case  V.  Kelly,  133  U.  S.  21,  33  L.  ed.  513, 
10  Sup.  Ct.  Rep.  216.  But  it  has  been  so 
far  executed  that  it  is  impossible  to  restore 
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the  parties  to  their  original  Bituation.  Im- 
provements have  been  made  on  tlie  faith  of 
the  agreement,  and  presumably  the  plain- 
tiff will  lose  the  value  of  its  investment,  in 
whole  or  in  part,  unless  the  agreement  is 
carried  out.  The  defendants  have  recog- 
nized the  plaintiff  as  their  tenant,  and  have 
accepted  performance  of  the  contract  from 
it.  They  should  not  now  be  permitted  to 
plead  its  ultra  vires  act  to  avoid  perform- 
ing their  part  of  the  agreement,  certainly 
not  without  first  paying  or  offering  to  pay 
the  value  of  the  improvements.  Appleton 
V.  Citizens'  Cent.  Nat.  Bank,  190  N.  Y.  417, 
32  L.RA.(N.S.)   543,  83  N.  E.  470. 

The  record  does  not  disclose  under  what 
circumstances  or  for  what  purpose  the 
plaintiff  acquired  the  lease.  We  assume 
that  it  exceeded  its  corporate  powers.  But 
the  act  was  not  malum  in  se,  nor  does  the 
statute  expressly  prohibit  the  acquisition 
of  real  property  by  insurance  corporations 
for  any  purpose.  On  the  contrary,  it  au- 
thorizes such  corporations  to  purchase,  hold, 
and  convey  real  property,  but  only  for  cer- 
tain enimierated  purposes.  The  acquisition 
of  the  lease  by  the  plaintiff,  assuming  that 
it  was  not  acquired  for  one  of  the  enumerat- 
ed purposes,  was  unlawful  only  in  the  sense 
that  it  was  ultra  vires.  As  the  Insurance 
Law  stood  when  the  plaintiff  acquired  the 
lease,  it  could  hold  such  real  property  in- 
definitely ^'as  shall  have  been  acquired  for 
the  accommodation  of  its  business."  Laws 
1892,  chap.  690,  §  20.  But  as  the  act  was 
amended  by  chapter  326  of  the  Laws  of 
1906,  it  is  required  to  sell  and  dispose  of 
such  property  within  five  years  after  ac- 
quiring title,  unless  it  sh'all  be  n^pessary  for 
its  accommodation  in  the  convenient  trans- 
action of  its  business,  or  unless  it  shall 
procure  a  certificate  from  the  superintend- 
ent of  insurance  extending  the  time  during 
which  it  may  hold  the  same.  If  the  proper- 
ty is  not  necessary  for  the  plaintiff's  ac- 
commodation in  the  convenient  transaction 
of  its  business,  it  will  be  for  the  superin- 
tendent of  insurance  to  see  that  the  statute 
is  complied  with  precisely  as  would  be  the 
case  if,  instead  of  acquiring  a  lease,  it  had 
taken  a  mortgage  which  it  had  to  foreclose. 
The  option  to  purchase  must  be  exercised 
now,  if  at  all.  Neither  public  policy  nor 
good  morals  require  that  the  plaintiff  shall 
be  burdened  with  a  lease  without  having 
the  privilege  to  exercise  the  right  thereby 
given  to  acquire  the  fee,  and  it  is  of  no 
concern  to  the  defendants  who  exercise  that 
right.  It  is  not  for  them  to  enrich  them- 
selves because  the  plaintiff  may  have  ex- 
ceeded its  corporate  powers,  but  it  is  solely 
for  the  state  to  challenge  the  plaintiff's 
ultra  vires  act.  Bath  Gaslight  Co.  v.  Claffy, 
161  N.  Y.  24,  36  L.R.A.  664,  45  N.  E.  390; 
L.RA..1917C. 


Washington  L.  Ins.  Co.  v.  Clason,  162  N. 
Y.  305,  56  N.  E;  755;  Appleton  v.  Citizens' 
Cent.  Nat.  Bank,  supra;  Union  Nat.  Bank  v. 
Matthews,  98  U.  S.  621,  25  L.  ed.  188;  Sey- 
mour V.  Slide  &  S.  Gold  Mines,  153  U.  S. 
623,  38  L.  ed.  807,  14  Sup.  Ct.  Rep.  847. 

However,  the  plaintiff  has  not  yet  de- 
termined whether  to  exercise  its  option  to 
purchase,  and  the  suit  is  really  one  to  com- 
pel the  specific  performance  of  a  merely  in- 
cidental provision  of  the  contract  for  the 
appraisal  of  the  property,  which  will  be 
useless  if  the  plaintiff  decides  not  to  pur- 
chase. True,  an  appraisal  may  aid  the 
plaintiff  to  decide  the  question,  and  the 
parties  stipulated  that  the  lessee  was  to 
have  six  months  after  the  appraisal  to 
make  its  decision;  but,  aside  from  other 
objections,  if  the  provision  for  an  appraisal 
is  of  such  substance  that  a  court  of  equity 
will  entertain  jurisdiction  of  a  suit  merely 
to  compel  its  enforcement,  it  is  so  sub- 
stantial a  part  of  the  contract  as  that  it 
must  be  enforced  in  the  manner  agreed 
upon,  namely,  by  the  appointment  of  an 
appraiser  by  each  party,  with  power  to 
choose  a  third  if  they  disagree,  and  yet 
courts  will  not  compel  parties  to  name  ap- 
praisers who  may  nullify  the  decree  by  re- 
fusing to  serve.  Greason  v.  Keteltas,  17 
N.  Y.  491.  There  have  been  numerous 
cases  in  which  the  courts  have  decreed 
specific  performance  of  agreements  in  leases 
to  renew  at  a  rental  value  to  be  fixed  by 
appraisers  chosen  by  the  parties,  or  to  con- 
vey the  premises  at  its  value  to  be  fixed  in 
like  manner.  But  in  such  cases  the  provi- 
sion for  an  appraisal  has  been  regarded  aa 
incidental  and  subsidiary  to  the  substan- 
tive part  of  the  agreement,  and  so  the  party 
refusing  to  name  an  appraiser  has  not  been 
heard  to  complain  of  not  having  the  ap- 
praisal made  in  the  way  agreed  upon;  but, 
treating  the  method  as  a  matter  of  form 
rather  than  substance,  the  courts  have,  by 
a  reference  or  otherwise,  determined  the 
value  for  the  purpose  of  enforcing  the  con- 
tract according  to  its  real  spirit  and  pur- 
pose. See  Kelso  v.  Kelly,  1  Daly,  419; 
Van  Beuren  v.  Wotherspoon,  12  App.  Div. 
421,  42  N.  Y.  Supp.  404;  Weir  y.  Barker, 
104  App.  Div.  112,  93  N.  Y.  Supp.  732; 
Grosvenor  v.  Flint,  20  R.  I.  21,  37  AtL 
304;  Kaufmann  v.  Liggett,  209  Pa.  87, 
67  L.R.A.  353,  103  Am.  St.  Rep.  988,  68 
Atl.  129;  Castle  Creek  Water  Co.  v.  Aspen, 
76  C.  C.  A.  516,  146  Fed.  8,  8  Ann.  Caa. 
660.  In  such  cases  the  appraisal  has  been 
made  as  a  mere  incident  to  the  main  relief 
granted,  i.  e.,  the  enforcement  of  the  agree- 
ment to  sell  or  renew. 

There  is  a  further  objection  to  the  main- 
tenance of  this  suit.  The  general  rule  is 
now   thoroughly   established  in   this   state 
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that  a  contract  must  be  mutual  in  its 
remedy  to  warrant  a  decree  for  its  specific 
performance.  Wadick  v.  Mace,  191  N.  Y. 
1,  83  N.  E.  571;  Levin  v.  Dietz,  194  N.  Y. 
376,  20  L.R^.(N.S.)  251,  87  N.  E.  454. 
We  do  not  say  that  there  may  not  be  eS^- 
ceptions  to  that  rule,  but  a  very  cogent  rea- 
son should  exist  to  justify  an  exception. 
Unlike  the  contracts  involved  in  those  cases, 
the  lease  in  suit  was  not  a  unilateral  con- 
tract, and  it  has  been  so  far  performed  that 
the  parties  cannot  be  restored  to  their  origi- 
nal positions.  The  defendants,  however, 
could  not  have  the  remedy  of  specific  per- 
formance either  to  compel  an  appraisal  or 
to  compel  the  plaintiff,  after  an  appraisal, 
to  exercise  its  option  to  purchase.  The  only 
reason  that  occurs  to  me  for  requiring  an 
appraisal  in  advance  of  the  determination 
by  the  plaintiff  to  purchase  is  that  one  is 
necessary  to  enable  the  plaintiff  to  make 
its  decision.  But  if  that  be  so,  the  pro- 
vision for  an  appraisal  must  be  such  an 
essential  part  of  the  contract  that  it  can  be 
enforced,  if  at  all,  only  in  the  manner  agreed 
upon.  If  it  is  a  mere  matter  of  form,  the 
plaintiff  can  decide  as  well  before  as  after 
an  appraisal  whether  it  desires  to  purchase 
the  property. 


However,  it  is  not  essential  that  the  mu- 
tuality of  remedy  shall  exist  at  the  incep- 
tion of  the  contract.  Owing  to  the  defend- 
ants' refusal  to  name  an  appraiser,  the 
plaintiff's  time  to  exercise  its  option  has 
not  expired.  It  may  still  elect  to  purchase, 
and  thus  supply  the  missing  quality  of 
mutuality  of  remedy,  which  will  entitle  it 
to  a  specific  performance.  See  Smith  ▼.. 
St.  Philip's  Church,  107  N.  Y.  610,  14  N. 
£.  825;  Van  BeUren  v.  Wotherspoon,  164 
N.  Y.  368,  378,  57  N.  E.  633;  Wurster  v. 
Armfield,  175  N.  Y.  266,  67  N.  E.  684; 
Woodruff  ▼.  Woodruff,  44  N.  J.  Eq.  349,  1 
L.R.A.  380,  16  Atl.  4.  It  cannot  resort  to 
equity  for  the  specific  performance  of  an 
agreement  and  remain  free  to  refuse  per- 
formance on  its  part. 

The  orders  of  the  Appellate  Division  and 
Special  Term  should  be  reversed  with  costs 
in  Appellate  Division  and  in  this  court,  and 
the  motion  denied  with  $10  costs,  and  both 
questions  certified  should  be  answered  in  the 
negative. 

Hlscock,  Chase,  Collin,  Cardozo,  and 
Scabnry,  JJ.,  concur;   Willard  Bartlett, 

Ch.  J.,  absent. 


Annotatkm — Specific  peif ormance  of  provisicHis  for  i^praisal  of  property 

prduninary  to  exercise  ci  option. 


It  has  been  stated  as  a  general  rule 
that  an  agreement,  an  essential  part  of 
which  is  that  a  matter  shall  be  submit- 
ted to  a  valnation,  as  for  a  sale  at  a 
price  to  be  fixed  by  valuers,  is  not  gen- 
erally specifically  enforceable,  nor  will 
the  court  fix  the  price  or  substitute  other 
valuers.  36  Cyc.  677.  But  where  the 
agreement  to  submit  to  valuers  is  a  sub- 
ordinate or  unessential  part  of  the  con- 
tract, it  may  be  dislregarded  and  the 
rest  of  the  contract  specifically  enforced. 
36  Cyc.  678. 

It  is  not  an  uncommon  provision  for 
a  sale  or  lease  to  be  made  at  a  price  to 
be  fixed  by  appraisers.  An  option  is 
sometimes  given  a  lessee  to  purchase  or 
to  renew  at  a  price  to  be  fixed  by  ap- 
praisers. In  other  eases  the  lessor  in 
a  lease  providing  for  the  erection  of 
buildings  by  the  lessee  is  given  the  op- 
tion to  purchase  the  buildings  at  the 
end  of  the  term  or  grant  a  renewal  at 
a  price  fixed  by  appraisers.  In  some  such 
cases  the  election  on  the  option  is  a 
condition  precedent  to  the  appraisal, 
that  is,  the  election  to  purchase  or  sell, 
or  renew,  is  made,  whereupon  the  ap- 
praisal is  to  be  made.  Such  oases  are 
beyond  the  scope  of  this  discussion. 
L.R.A.1017C. 


But  in  other  cases,  as  in  Mutual  L. 
Ins.  Co.  v.  Stephens,  ante,  809,  the  ap- 
praisal is  regarded  as  the  condition  prece- 
dent, the  optionee  having  the  right  after 
learning  the  amount  thereof  to  determine 
as  to  the  exercise  of  his  option.  Whether 
equity  will  by  a  decree  of  specific  per- 
formance compel  this  appraisal  so  that 
the  optionee  may  be  in  a  position  to  de- 
termine as  to  the  exercise  of  his  option 
is  the  subject  of  investigation  in  this  note. 
In  Mutual  L.  Ins.  Co.  v.  Stephens,  it 
is  held  that  specific  performance  will  not 
be  granted  for  this  purpose. 

A  similar  decision  appears  in  John- 
ston V.  Martin  (1894)  10  Misc.  399,  31 
N.  Y.  Supp.  34,  where  the  court  refused 
to  fix  a  price  upon  stock  which  the  de- 
fendant agreed  to  sell  to  the  plaintiffs 
at  a  price  to  be  fixed  by  arbitrators  in 
ease  of  disagreement  of  the  parties.  The 
plaintiffs  claimed  the  right  in  this  ease 
to  accept  or  reject  the  stock  after  learn- 
ing the  price  so  fixed,  and  the  court 
states  that,  ^^after  all,  when  the  court 
has  heard  the  cause  and  has  ascertained 
the  value  of  the  stock,  the  plaintiffs  may 
make  nugatory  its  action  by  refusal  to 
repurchase  at  the  price  determined." 

In  the  ease  of  leases  in  which  there 


814 


ANNO.— SPECIFIC  PERFORMANCE  OF  APPRAISAL  PROVISION. 


is  an  option  to  renew  or  to  purchase 
buildings  erected  by  the  lessee,  the  ques- 
tion as  to  the  right  to  specific  perform- 
ance has  arisen,  but  not  as  to  the  right 
to  that  remedy  to  secure  the  performance 
of  the  specific  part  of  the  agreement  as 
to  the  appraisal;  the  attempt  has  been 
made  to  secure  a  performance  of  the  de- 
fendant's covenants  generally.  In  Grea- 
son  V.  Keteltas  (1858)  17  N.  Y.  491,  a 
lease  was  involved  which  provided  for 
an  appraisal,  at  the  end  of  the  term,  of 
the  buildings  erected  by  the  lessee  upon 
the  leased  premises,  and  provided  further 
that  if  the  lessor  should  not  pay  the 
amount  thereof  within  a  stated  time,  the 
lease  should  be  renewed  for  a  further 
term  at  a  rent  to  be  determined  by  ap- 
praisers in  case  of  disagreement  of  the 
parties.  The  lessee  entered  and  erected 
a  building  in  compliance  with  his  cove- 
nant; at  the  end  of  the  term  he  nomi- 
nated an  appraiser  to  value  the  building 
and  gave  notice  to  the  lessor  to  nominate 
another.  The  lessor  refused  to  take  any 
steps  toward  an  appraisal,  whereupon 
the  lessee  brought  an  action  to  en- 
force a  specific  performance  of  the  cove- 
nants entered  into  by  the  lessor.  In 
denying  the  right  to  specific  perform- 
ance, Selden,  J.,  states  that,  ^had  the 
covenant  for  a  renewal  or  extension  of 
the  lease  been  made  to  depend  upon  a 
failure  or  refusal  on  the  part  of  the 
trustees  [lessors]  to  choose  an  apprais- 
er, there  would  perhaps  have  been  no 
difficulty  in  sustaining  the  action  in  that 
respect,  as  a  judgment  or  decree  that, 
unless  the  defendants  should  volunta- 
rily select  an  appraiser,  they  should  re- 
new the  lease,  would  have  been  unob- 
jectionable. As,  however,  the  covenant 
to  renew  is  dependent  entirely  on  the 
failure  to  pay,  and  there  could  be  no  such 
failure  until  the  value  was  ascertained, 
the  only  decree  for  a  specific  perform- 
ance which  the  court  could  make  would 
be  one  compelling  the  defendant  to 
choose  an  appraiser."  The  court  then 
states  that  ''it  is  well  settled  that  courts 
of  equity  will  never  entertain  a  suit  to 
compel  parties  specifically  to  perform  an 
agreement  to  submit  to  arbitration.'' 
Belief  was  granted  the  lessee,  however, 
upon  another  theory. 

In  Hopkins  v.  Gilman  (1868)  22  Wis. 
476,  a  lessor  had  the  option  to  have  im- 
provements made  by  the  lessee  upon  the 
leased  premises  appraised  at  the  expi- 
ration of  the  term,  and  pay  the  ap- 
praised value  thereof  to  the  lessee  or 
renew  the  lease.  At  the  expiration  of  the 
term  the  lessor  did  not  elect  to  take  and 
L.RA..1917C. 


pay  for  the  improvements,  and  no  new 
lease  was  given  or  other  contract  made, 
but  the  lessee  continued  in  possession 
paying  rent  according  to  the  terms  of 
the  original  lease  for  a  time,  when  the 
lessor  commenced  a  suit  for  restitution' 
of  the  premises.  An  action  was  then  in- 
stituted by  the  lessee  to  restrain  the 
prosecution  of  the  suit  pending  before 
the  justice  and  to  compel  the  execu- 
tion of  a  new  lease.  Relief  was  denied 
the  lessee  on  the  ground  that  it  amounted 
to  enforcing  an  agreement  to  arbitrate. 
The  court,  however,  held  that,  although 
the  facts  alleged  were  insufficient  to  jus- 
tify a  decree  for  a  specific  performance, 
it  would  retain  the  suit  for  the  purpose 
of  awarding  compensation  to  the  lessee 
for  the  value  of  the  improvement. 

It  thus  appears  in  the  two  preceding 
cases  that,  while  the  right  to  specific  per- 
formance was  denied,  the  party  seeking 
relief  was  not  left  without  a  remedy. 

In  Bunnell  v.  Keteltas  (1863)  16  Abb. 
Pr.  (N.  Y.)  205,  affirmed  by  the  court  of 
appeals  without  opinion  in  (1863)  26 
How.  Pr.  699,  the  court  refers  to  the 
statement  of  Judge  Selden  in  Greason 
V.  Keteltas  (N.  T.)  supra,  and  states: 
"As  those  observations  were  merely  obi- 
ter dieta,  and  it  being  unnecessary  that 
they  should  be  considered  or  even  en- 
tertained in  deciding  that  case,  we  are, 
of  course,  not  concluded  by  them." 

Accordingly,  in  the  Bunnell  Case,  in- 
volving a  lease  similar  to  that  involved 
in  the  Greason  Case,  relief  was  granted 
the  lessees,  who  brought  an  action 
against  their  lessors  ''to  restrain  the  de> 
fendants  from  proceeding  by  action  of 
ejectment,  or  by  any  other  process,  to 
dispossess  the  plaintiffs  or  any  of  their 
tenants  of  certain  lots,  or  of  any  of  the 
buildings  or  improvements  thereon, 
.  .  .  until  the  expiration  of  the  term 
for  which  renewed  leases  were,  by  the 
terms  of  certain  original  leases,  to  be 
granted;  and  that  the  defendants,  or 
some  of  them,  might  be  decreed  specifi- 
cally to  perform  the  covenants  in  rela- 
tion to  paying  for  buildings,  or  renew- 
ing and  granting  new  leases."  The  court 
concludes:  "It  would  thus  be  a  serious 
public  injury  if  these  contracts  could 
not  be  effectually  enforced."  Although 
affirming  the  right  to  enforce  such  a  con- 
tract, the  actual  relief  granted  in  this 
case  does  not  seem  to  have  been  a  spe- 
cific performance,  but  a  money  judg- 
ment for  the  value  of  the  buildings. 

In  Smith  V.  St.  Philip's  Church  (1888) 
^  107  N.  Y.  610,  14  N.  E.  825,  a  case  in- 
'  volving  a  lease  in  which  the  lessor  had 
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the  option  either  to  pay  the  value  of  a 
bnilding  erected  upon  the  leased  premi- 
ses, or  ezeottte  a  new  lease  in  accord- 
ance with  the  provisions  of  the  covenant 
of  renewal  in  the  original  lease,  an  ac- 
tion for  specific  performance  to  compel 
the  lessor  to  perform  his  covenant  was 
sustained.  The  action  seems  to  have 
been  regarded  as  one  for  specific  per- 
formance of  his  agreement  either  to  pay 
the  value  of  the  building'  or  execute  a 
new  lease,  and  in  answering  the  objec- 
tion that  the  lessee  could  not  maintain 
an  action  for  speoifie  performance  until 
he  had  procured  a  valuation  to  be  made 
in  the  manner  pointed  out  by  the  lease, 
the  court  states:  ^This  objection  is  in 
substance  that  the  action  is  premature. 
But  the  objection  was  not  taken  on  the 
trial,  and  it  seems  that  the  action  was 
brought  on  the  invitation  of  the  counsel 
for  defendant  ^6  facilitate  the  settle- 
ment of  the  points  of  difference'  between 
the  parties.  It  is  further  insisted  that 
a  court  of  equity  will  not  entertain  a 
bill  for  the  specific  performance  of  an 
agreement  for  airbitration.  The  judg- 
ment does  not  compel  the  defendant  to 
appoint  an  arbitrator.  It  permits  the 
defendant  to  name  an  appraiser,  and  if 
it  fails  to  do  so  provides  for  an  appoint- 
ment in  behalf  of  the  plaintiff  in  the 
manner  provided  in  the  lease.  The  ap- 
praisers, when  appointed,  will  be  the 
appraisers  selected  by  the  parties  in  pre-^ 
cise  accordance  with  their  agreement." 
The  judgment  authorized  the  lessor  to  ap- 
point an  appraiser  within  a  specified 
time  to  act  in  conjunction  with  the  ap- 
praiser appointed  by  the  lessee  in  fixing 
the  value  specified  in  the  lease,  and  pro- 
vided that  in  case  the  lessor  neglected  to 
make  such  appointment,  the  appraiser 
named  by  the  lessee  might  associate  with 
himself  another  appraiser  to  fix  the  val- 
uation. 

In  Biddle  v.  Ramsey  (1873)  52  Mo. 
153,  a  lessor  in  a  lease  by  the  terms  of 
which  the  lessee  should  erect  buildings 
on  the  leased  premises,  and  at  the  end  of 
the  term  the  fair  value  of  all  such  build- 
ings, also  the  fair  yearly  rental  on  the 
value  of  the  prismises  considered  as  a 
vacant  lot  of  ground,  should  be  de- 
termined by  appraisers,  and  the  lessor 
should  then  have  the  option  of  purchas- 
ing the  buildings  and  improvement,  or  of 
giving  to  the  lessee  a  further  lease  at  the 
yearly  rental  agreed  upon  by  the  ap- 
praisers, was  held  to  have  a  right 
to  equitable  relief  where  the  lessee 
had  fraudulently  appointed  an  ap- 
praiser who  would  not  agree  as  reqtured 
L.R.A.1917C. 


by  the  terms  of  the  lease.  The  prayer  of 
the  lessor's  complaint  was  that  the  court 
should  judicially  ascertain  the  value  of 
the  rental  and  also  of  the  building,  and 
that  he  should  then  have  the  option  re- 
served to  him  in  the  lease.  A  demurrer 
to  the  petition  was  sustained  by  the  lower 
court;  this  decision  was  reversed  by  the 
supreme  court,  and  the  cause  remanded 
for  further  proceeding.  .  Juat  what  re- 
lief was  granted  is  therefore  not  shown. 

The  lease  involved  in  Van  Beuren  v. 
Wotherspoon  (1896)  12  App.  Div.  421, 
42  N.  Y.  Supp.  404,  gave  the  lessor  the 
option  of  granting  a  renewal  thereof  at 
expiration,  or  paying  to  the  lessee  the 
value  of  certain  buildings  to  be  erected 
on  the  property,  the  rental  value  or  the 
value  of  the  buildings  to  be  deterinined 
by  appraisers,  and  expressly  provided 
that  the  lessor  need  not  mtfke  an  eleotion 
betwemi  granting  a. renewal  of  purehas- 
ing  the  buildings  until  the  valuation  pro- 
vided for  should  have  been  made.  In  an 
action  by  the  lessor  to  procure  the  valua- 
tion of  the  lot  and  buildings  according  to 
the  provisions  of  the  lease,  the  court 
interpreted  the  lease  to  provide  for  a 
valuation  by  the  two  arbitrators  alooie  if 
they  could  agree,  and  if  they  failed  to 
agree  as  to  the  value  they  were  to  ap- 
point an  umpire,  and,  this  being  done, 
the  duty  of  the  arbitrators  and  the  mat- 
ter of  value  rested  in  the  determination 
of  the  umpire  alone  f  and  it  held  that  a 
court  of  equity  would  by  appropriate 
remedy  secure  to  the  lessor  the  benefit  of 
the  provisions  of  the  lease,  although  it 
could  not  decree  specific  performance  of 
an  agreement  to  arbitrate.  According]^, 
the  court  appointed  a  person  to  appraise 
the  value  of  the  lot  and  buildings  as 
prayed  for  in  the  complaint.  This  action, 
however,  was  held  erroneous  by  the  court 
of  appeals  for  technical  reasons  not  im- 
portant in  this  connection,  in  (1900)  164 
N.  Y.  368,  57  N.  E.  633. 

In  the  case  of  leases  it  is  sometimes 
difficult  to  determine  from  the  reports  of 
the  cases  whether  the  optionee  had  the 
right  to  have  the  appraisal  made  before 
he  exercised  his  option.  This  is  the  case 
in  Copper  v.  Wells  (1830)  1  K.  J.  Eq.  10. 
Any  doubt  as  to  this,  however,  is  re- 
moved by  the  further  fact  that  the  lessee, 
in. whom  the  option  existed,  elected  to 
surrender  the  buildings  which  he  had 
erected  on  the  leased  premises,  and  de- 
manded an  appraisal  of  their  value,  so 
that  there  was  no  suit  for  specific  per- 
formance to  secure  an  appraisal  with  a 
right  in  the  optionee  thereafter  to  de* 
termine  whether  or  not  to  exercise  his 
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option.  Specific  performance  was  denied 
in  this  case. 

As  to  the  right  to  specific  performance 
of  option  as  affected  by  lack  of  mutu- 
ality, see  note  to  Pollock  v.  Brookover, 
6  L.R.A.(N.S.)  403. 

As  to  tender  or  payment  of  considera- 


tion as  a  condition  precedent  to  a  suit 
for  the  specific  performance  of  a  oon- 
traet  to  convey  realty  consummated  by 
the  vendee's  exercise  of  an  option,  see 
note  to  Rude  v.  Levy,  24  L.R.A.(N.S.) 
91.  W.  A.  E. 


NEW  YORK  COURT  OP  APl^EALS. 

PEOPLE  OF  THE  STATE  OF  NEW  YORK, 

Respt., 

V. 

WILUS  VERNON  COLE,  Appt. 

(219  N.  Y.  98,  113  N.  E.  790.) 

Physicians    and    surg^eons  —  Christian 
Science  treatment  —  reli^ons  tenet. 

1.  Christian  Science  healing  is  the  prac- 
tice of  a  religions  tenet  within  the  meaning 
oi  a  statute  forbidding,  without  licenee,  any- 
one to  hold  himself  out  as  being  able  to 
diagnose  or  treat  any  human  disease,  but 
providing  that  it  shall  not  affect  the  prac- 
tice of  any  religious  tenet  of  any  church. 
For  other  oaseSj  see  Physicians  and  Bur- 
geons, I.  h,  -J,  in  Dig.  l'-52  N,  8, 

Trial  —  question  for  Jury  —  practice  of 
religions  tenets. 

2.  The  jury  must  determine  whether  or 
not  one  giving  Christian  Science  treatments 
for  pay  at  an  office  apart  from  the  church 
edifice  is  practising  the  religious  tenets  of 
the  church,  or  merely  using  such  tenets  as 
a  shield  to  cover  a  business  undertaking. 
For  other  cases,  see  Trial,  II,  c,  5,  in  Dig. 

1-52  y.  S, 

(Octobers,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme  Court,  First  Department,  affirming  a 
judgment  of  a  Criminal  Trial  Term,  Part  I., 
for  New  York  County,  convicting  him  of 
practising  medicine  without  lawful  authori- 
sation and  registration  in  violation  of  the 
Public  Health  Law.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edmund  A.  ^Whitman  and  Clif- 
ford P.  Smith,  with  Messrs.  Samuel  J. 
Elder  and  Noble,  Estabrook,  &  HcHarg, 
for  appellant: 

The  definition  of  "the  practice  of  medi- 
cine" in  the  act  is  no  broader  than  that  of 
the  common  law,  and  does  not  include 
prayer  for  the  sick. 

People  V.  Allcutt,  117  App.  Div.  646,  102 
N.  Y.  Supp.  678,  affirmed  in  189  N.  Y. 
517,  81  N.  E.  1171;  Smith  v.  Lane,  24  Hun, 

Note. —  For  application  of  statutes  regu- 
lating the  practice  of  medicine  to  persons 
giving  special  kinds  of  treatment,  see  anno- 
tation following  this  ease^  post,  822, 
L.R.A.1917C. 


632;  Com.  t.  Jewelle,  199  Mass.  658,  85 
N.  E.  868;  O'Neil  v.  State,  116  Tenn.  427, 
3  L.RA.(N.S.)  762,  90  S.  W.  627;  Bragg 
V.  State,  134  Ala.  165,  58  L.R.A.  925,  32 
So.  767;  State  v.  Smith,  233  Mo.  242,  8S 
L.RJ^.(N.6.)  179,  135  S.  W.  465;  Swarts 
y.  Siveny,  36  R.  I.  1,  85  Atl.  33;  Oswald  v. 
Nehls,  233  111.  438,  84  N.  E.  619;  ColHns 
V.  Texas,  223  U.  S.  288,  56  L.  ed.  439,  32 
Sup.  Ct.  Rep.  286;  People  ▼.  Pierson,  176  N. 
Y.  201,  63  L.RJ1.  187,  98  Am.  St.  Rep.  666, 
68  N.  £.  243;  Dent  v.  West  Virginia,  129 
U.  S.  114,  32  L.  ed.  623,  9  Sup.  Ct.  Rep. 
231 ;  State  v.  Mylod,  20  R.  I.  632,  41  L.R.A. 
428»  40  Atl.  753,  11  Am.  Crim«  Rep.  238; 
Kansas  City  v.  Baird,  92  Mo.  App.  204; 
Smith  V.  State,  8  Ala.  App.  352,  63  So.  28 ; 
Harrison  v.  State,  102  Ala.  170,  15  So.  563. 

The  conviction  cannot  be  sustained  under 
the  statutory  definition  of  the  practice  of 
medicine,  because  the  acts  of  the  defendant 
are  expressly  excluded  therefrom. 

State  V.  Biggs,  133  N.  C.  .729,  64  URJ^. 
139,  98  Am.  St.  Rep.  731,  46  S.  E.  401; 
Ex  parte  Bohannon,  14  CaL  App.  321,  111 
Pac.  1039;  Medical  Examiners  v.  Freenor, 
—  Utah,  --,  154  Pac  941;  Pfeiffer  ▼. 
Board  of  Education,  118  Mich.  560,  42 
L.RA.  536,  77  N.  W.  260;  Humphrey  ▼. 
Burnside,  4  Bush,  215;  State  v.  Chandler,  2 
Harr.  (Del.)  553;  State  v.  South  Kingstown, 
18  R.  I.  258,  22  L.R.A.  66,  27  Atl.  599 ;  Peo> 
pie  V.  Silver,  158  App.  Div.  217,  143  N.  Y. 
Supp.  43;  People  v.  Firth,  157  App.  Div. 
492,  142  N.  Y.  Supp.  634;  Com.  v.  Jewelle, 
199  Mass.  558,  85  N.  E.  858;  Davis  v.  Rea- 
son, 133  U.  S.  333,  33  L.  ed.  637,  10  Sup. 
Ct.  Rep.  299,  8  Am.  Crim.  Rep.  89;  Glover 
V.  Baker,  76  N.  H.  393,  83  Atl.  916. 

If  the  prayers  offered  by  the  defendant  do 
not  constitute  the  practice  of  medicine,  their 
character  is  not  changed  because  the  de- 
fendant accepted  pay. 

State  V.  Marble,  72  Ohio  St.  21,  70  L.RA.. 
835,  106  Am.  St.  Rep.  570,  73  N.  E.  1063, 
2  Ann.  Cas.  898;  Smith  v.  People,  51  Colo. 
270,  36  UR.A.(N.S.)  158,  117  Pac.  612; 
State  V.  ;Peters,  87  Kan.  265,  123  Pac.  751 ; 
Du  Bois  V,  Decker,  130  N.  Y.  325,  14  L.RAl. 
429,  27  Am.  St.  Rep.  529,  29  N.  £.  313; 
Becker  v.  Janinski,  27  Abb.  N.  C.  45,  16  N. 
Y.  Supp.  675;  Peck  v.  Hutchinson,  88  Iowa» 
320,  55  N.  W.  611;  McNevins  v.  Lowe,  40 
111.  200;  Fox  V.  Dixon,  34  N.  Y.  S.  R.  710, 
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12  N.  Y.  Supp.  2e7;  Aecetta  v.  Zupa,  64 
App.  Div.  33,  66  N.  Y.  &ipp.  303;  Smith 
V.  Tracy,  2  Hall,  465;  Alcott  v.  Barber,  1 
Wend.  526;  Timmerman  y.  Morrison,  14 
Johns.  369. 

Mr.  Robert  €.  Taylor,  with  Mr.  £3d- 
"ward  Swann,  lor  the  People: 

The  eridence  showed  practio^  of  medicine 
by  defendant. 

Smith  V.  People,  61  Colo.  270,  36  L.RJ^. 
(N.S.)  158,  117  Pac.  612;  State  t.  Peters, 
87  Kan.  265,  123  Pac.  751;  People  v.  AU- 
cutt,  117  App.  Div.  646,  102  N.  Y.  Supp. 
678,  affirmed  in  180  N.  Y.  517,  81  N.  £. 
1171;  People  v.  Mulford,  140  App.  Div.  716, 
125  N.  Y.  Supp.  680,  aiBrmed  in  202  N.  Y. 
624,  96  N.  E.  1125;  Bra«|g  v.  State,  184  Ala. 
165,  68  URJii.  926,  32  So.  767 ;  O'Neil  v. 
State,  115  Tenn.  427,  3  L.R.A.(N.S.)  762, 
90  S.  W.  627;  State  ▼.  Buswell,  40  Neb. 
168,  24  L.R.A.  68,  68  N.  W.  728;  State  ▼. 
Marble,  72  Ohio  St.  21,  70  L.R.A.  836,  106 
Am.  St.  Rep.  570,  73  N.  £.  1063,  2  Ann. 
Cas.  898;  State  v.  Grayett,  65  Ohio  St.  289, 
55  L.R.A.  791,  87  Am.  St.  Rep.  605,  62  N.  E. 
325;  Singh  v.  State,  66  Tex.  Crim.  Rep. 
156,  146  S.  W.  891;  People  v.  Pierson,  176 
N.  Y.  201,  63  L,R.A.  187,  98  Am.  St.  Rep. 
666,  68  N.  E.  243. 

The  exeeption  in  Public  Health  Laws, 
§  163,  affords  no  defense. 

Reynolds  t.  United  States,  98  U.  6.  145, 
165,  166,  25  L.  ed.  244,  260;  Davis  v.  Rea- 
son, 133  U.  S.  333,  345,  33  L.  ed.  637,  641, 
10  Sup.  Ct.  Rep.  299,  8  Am.  Crim.  Rep.  80; 
Church  of  Jesus  Christ  of  L.  D.  S.  v.  United 
States,  136  U.  S.  1,  49,  60,  84  L.  ed.  478, 
493,  10  Sup.  Ct.  Rep.  792;  Smith  v.  People, 
61  Colo.  270,  36  L.R.A.(N.S.)  168,  117 
Pac.  612;  State  v.  Peters,  87  Kan.  265, 
123  Pac.  751;  People  v.  Spinella,  150  App. 
Div.  923,  135  N.  Y.  Supp.  1133,  affirmed  in 
206  N.  Y.  709,  99  N.  E.  1114. 

Chase,  J.,  delivered  the  opinion  of  the 
court: 

On  February  18,  1911,  on  an  application 
therefor  by  the  New  York  County  Medical 
Society,  a  warrant  was  obtained  against  the 
defendant,  charging  him  with  practising 
medicine  as  defined  by  §  160  of  the  Publie 
Health  Law  of  the  state  ol  New  York,  with- 
out being  duly  licensed  ^erefor.  People  v. 
Cole,  25  N.  Y.  Crim.  Rep.  360.  On  March 
21,  1911,  he  was  indicted  by  a  grand  jury 
of  the  county  of  New  York.  The  indictment 
charges  him  with  the  crime  of  practising 
medicine  without  lawful  authorisation  and 
registration,  and  alleges  that  suoh  lulawf  ul 
practising  of  medicine  occurred  on  the  19th 
day  of  January,  1911,  and  continually  there- 
after to  and  including  the  28th  day  of 
January,  1911.    The  defendant  was  tried  on 


court,  criminal  term,  but  tlie  jury  failed  to 
agree  and  was  discharged.  Another  trial 
was  had  in  the  same  court,  and  resulted  in 
a  verdict  of  guilty,  and  a  judgment  was 
accordingly  entered  against  the  defendant 
on  the  30th  day  of  March,  1912.  He  ap- 
pealed from  such  judgment  to  the  appellate 
division,  where  it  was  affirmed  by  a  divided 
court.  People  v.  Cole,  163  App.  Div.  292, 
148  N.  Y.  Supp.  708.  An  appeal  was  then 
taken  from  such  judgment  of  affirmance  to 
this  court. 

Practising  medicine,  when  unaccompanied 
by  acts  that  are  in  themselves  evil,  vicious, 
and  criminal,  is  not  a  crime  at  common  law. 
Practising  medicine  is  not  malum  in  se.  It 
is  important  in  the  interest  of  public  health 
and  public  welfare  that  a  person  holding 
himself  out  as  a  physician  or  healer  of  dis- 
eases should  have  the  education,  training, 
skill,  and  knowledge  adequate  for  such  pur* 
poses.  Statutes  designed  to  protect  public 
health  and  general  welfare  by  regulating 
the  practice  of  medicine  in  some  part  or  all 
ol  the  territory  constituting  this  state  have 
been  enaeted  from  time  to  time  since  1760. 
When  a  person  is  charged  with  practising 
medicine  without  a  license,  it  is  necessary  to 
examine  the  acts  of  the  legislature  to  as- 
certain whether  the  practices  complained  of 
are  in  violation  of  the  statute  law. 

The  Public  Health  Law  (Consol.  Laws, 
chap.  45)  of  this  state  provides,  and  did 
provide  at  all  the  times  mentioned  in  the 
indictment,  that: 

'*No  person  shall  practise  medicine,  imless 
registered,  and  legally  authorized  prior  to 
September  Ist,  1891,  or  unless  licensed  by 
the  regents  and  registered  under  article  8 
of  chapter  661  of  the  Laws  of  1893,  and 
acts  amendatory  thereto,  or  unless  li-» 
censed  by  the  regents  and  registered  as 
required  by  this  article.  •  .  ."  Public 
Health  Law,  §  161. 

"The  practice  of  medicine  is  defined  as 
follows:  A  person  practises  medicine  within 
the  meaning  of  this  article,  except  as  here- 
inafter stated,  who  holds  himself  out  as 
being  able  to  diagnose,  treat,  operate,  or 
presoribe  for  any  human  disease,  pain,  in- 
jury, deformity,  or  physical  condition,  and 
who  shall  either  offer  or  undertake,  by  any 
means  or  method,  to  diagnose,  treat,  op- 
erate, or  prescribe  for  any  human  disease, 
pain,  injury,  deformity,  or  physical  condi-' 
tion."    PubUc  Health  Law,  §  160,  subd.  7. 

The  statute  also  provides:   "This  article 
sliall  not  be  construed   to  affect     .     . 
the  practice  of  the  religious  tenets  of  any 
church.    .    .    ."    Public  Health  Law,  §  173. 

Our  Constitution  provides:  "The  free  ex- 
ercise and   enjoyment  of  religious   profes- 
sion and  worship,  without  discrimination  or 
such  indictment  in  the  New  York  supreme '  preference,  shall  forever  be  allowed  in  thid 
L.R.A.I917C.  62 
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state  to  all  mankind;  .  •  .  but  the  lib- 
erty of  conscience  hereby  secured  shall  not 
be  so  construed  as  to  excuse  acts  of  licen- 
tiousness, or  justify  practices  inconsistent 
with  the  peace  or  safety  of  this  state." 
Constitution  of  the  State  of  New  York,  art. 
1,  §3. 

The  defendant  was  never  registered  or 
licensed  as  a  practitioner  of  medicine.  He  is 
a  member  of  the  Christian  Science  Church 
and  a  recognized  practitioner  within  the 
rules  of  that  church.  For  about  seven  years 
he  maintained  an  office  in  the  city  of  New 
York.  At  the  times  mentioned  in  the  in- 
dictment, his  office  was  on  the  ninth  floor 
of  a  building  at  Fifth  avenue  and  Madison 
square.  It  consisted  of  two  rooms;  one,  a 
reception  room  containing  chairs,  tables,  a 
clock,  and  literature;  and  an  inner  office 
containing  a  desk,  two  chairs,  and  a  tele- 
phone. On  the  door  of  his  office  were  the 
words:  'Willis  Vernon  Cole,  Christian 
Scientist." 

The  evidence  taken  on  the  trial  consisted 
of  the  testimony  of  a  woman  who  for  seven 
years  had  been  employed  by  and  under  the 
direction  of  the  New  York  County  Medical 
Society  as  an  investigator,  and  the  testi- 
mony of  the  defendant.  The  investigator 
testified  that  at  her  first  interview  with  the 
defendant,  on  January  19,  1911,  she  waited 
in  the  reception  room  of  ■  his  office  with 
others  until  an  opportunity  to  see  him  ar- 
rived, and  then  she  went  into  the  inner 
office.  She  further  testified  as  follows:  "I 
asked  him  if  he  was  Dr.  Cole.  And  he  said 
he  was  Mr.  Cole,  a  Christian  Science  heal- 
er. ...  I  said  .  .  .  that  I  read  about 
him  in  the  newspapers;  that  I  called  to  see 
if  he  could  cure  my  eyes;  I  had  been 
troubled  with  eye  trouble.  And  he  said, 
'How  long  have  you  been  wearing  glasses?' 
And  I  said,.  'Ten  years.'  He  said,  'You 
understand  I  do  not  give  any  medicine;  I 
only  give  Christian  Science  treatment.'  .  .  . 
I  said  to  him,  'What  is  Christian  Science?' 
And  he  said,  'I  cure  by  prayer.'  He  said 
that  'you  must  have  faith  in  Qod;  that 
God  don't  make  us  to  have  any  disease; 
that  we  must  be  all  love  and  all  kindness  and 
that  Gk>d  would  cure  the  infidel  as  well  as 
the  confirmed  believer  in  his  Divine  Power.' 
And  I  said  what  would  be  the  fee?  And  he 
said  $2  for  the  first  treatment  and  all  sub- 
sequent treatments  $1.  .  .  .  The  defend- 
ant then  said,  'I  will  give  you  a  treatment.' 
So  Mr.  Cole  had  his  chair  facing  mine,  and 
he  closed  his  eyes  and  raised  his  hands  up 
to  his  face  and  remained  in  perfect  silence 
for  fifteen  or  twenty  minutes.  ...  He 
said,  'That  will  do  for  to-day's  treatment. 
J    .    .  You  come  back  on  Friday  any  time.' " 

On  Friday,  the  next  day,  she  returned  to 
his  office.  Her  testimony  as  to  what  OC'* 
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curred  is  as  follows:  "I  went  in  and  he  said 
to  me,  'Why,  you  are  looking  very  well.' 
And  I  said,  'I  feel  about  the  same.'  And 
after  that,  why,  he  spoke  about  God  is 
good,  and  we  must  have  love  and  faith  in 
God.  And  then  he  says,  why,  he  will  give 
me  a  treatment.  So  that  Mr.  Cole  placed 
his  chair  facing  mine  again,  closed  his  eyes, 
and  put  his  hands  up  to  his  face,,  and  we 
remained  in  ^rfect  silence  there  for  about 
fifteen  or  twenty  minutes." 

She  further  testified  that  before  the  treat- 
ment she  said  to  him:  "  'Mr.  Cole,  I  have  a 
pain  in  my  back.'  ...  I  then  said  that 
I  had  a  porous  plaster  on  my  back  at  that 
time;  and  I  said  to  him  what  did  he  think 
about  the  pain  I  had  in  my  back.  He  said 
it  was  some  kind  of  disease,  but  he  could 
not  tell  what  kind  it  was;  he  said,  'I  can 
cure  it.'  ...  He  said,  'You  must  now 
take  off  that  porous  plaster  because  Chris- 
tian Science  cannot  cure  with  plasters  on.' 
.  .  .  He  said  that  I  must  take  off  my 
glasses  as  well  as  remove  the  plaster  from 
my  back;  .  .  .  that  I  should  have  more 
faith  and  understanding;  that  I  must  have 
courage;  that  I  should  remove  the  glasses. 
.  .  .  I  said  I  must  keep  my  glasses,  as  I 
cannot  go  without  them.  .  .  .  He  said  if 
I  wanted  to  be  cured  by  Christian  Science  I 
must  remove  the  glasses.  ...  I  said, 
'How  can  you  cure  locomotor  ataxia?'  He 
said,  'Just  by  prayer  and  having  faith  in 
God.'  He  said,  '^^Hien  patients  are  given 
up  by  physicians  they  always  turn  to  Chris- 
tian Science  for  hdp.' " 

He  told  her  to  come  back  on  Monday, 
January  23d.  She  did  so.  She  said  to  him : 
"  'I  removed  the  plaster  that  was  on  my 
back  as  you  told  me  to.'  And  he  said,  'I 
want  you  also  to  remove  the  glasses.'  I 
says,  'I  have  to  keep  the  glasses  on.'  .  .  . 
I  said,  '.  .  .  When  I  eat  bread  and  po- 
tato I  would  distress  mv  stomach  very 
much.'  He  said,  'Leave  your  stomach  alone; 
you  go  home  and  eat  anything  you  want  to.' 


» 


She  returned  again  on  January  27th  and 
brought  her  little  girl  with  her.  The  little 
girl  wore  glasses.  She  further  testified:  "I 
said  to  Mr.  Cole  tliat  the  child  has  been 
wearing  glasses^  and  she  also  has  a  cold.  I 
said,  'Can  you  cure  her  by  Christian 
Science?'  and  he  said,  'Absolutely.'  I  said, 
'Well,  will  you  cure  her?'  And  he  replied, 
'Absolutely.'  So  I  said  that  the  child  had 
a  pair  of  roller  skates,  and  wearing  glasses, 
why,  if  she  should  fall  she  would  injure 
herself.  And  he  said,  'You  take  the  glasaea 
off  and  let  the  child  run  and  romp  like 
other  children;'  that  mothers  should  not 
put  such  fear  in  children.    .    .    ." 

He  gave  them  treatment  similar  to  the 
one  he  had  give  her  before. 
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The  defendant  during  the  interviewa 
Btated  to  the  witness  that  ahe  had  as  mueh 
power  to  heal  disease  as  he  had,  and  could 
do  BO  as  well  if  she  would  study  the  Bible 
and  rely  upon  its  promises  and  offer  the 
prayer  of  understanding  and  faith.  She  un- 
derstood him  when  he  asserted  that  he  could 
cure  disease  as  saying  that  he  could  Mng 
about  the  cure  by  means  of  prayer  to  Al- 
mighty God.  He  said  to  her  that  all 
diseases  are  alike  to  a  Ghri6tian  Scientist. 

The  defendant  testified  that,  at  the  first 
interview  with  the  investigator,  **she  told 
me  that  she  had  come  to  be  treated  for 
trouble  with  her  eyes  and  stcnnach  trouble. 
I  informed  her  that  Christian  Science  treat- 
ment was  prayer  to  God;  we  did  not  be- 
lieve in  drugs,  medical  treatment,  anything 
like  that,  and  she  asked  me  to  give  her 
treatment.  Something  was  said  in  regard 
to  the  basis  of  Christian  Science,  and  I  told 
her  substantially  that  Christian  Science 
was  the  truth  about  God,  and  the  truth 
about  man  and  the  truth  about  man's  rela- 
tionship to  God  and  the  truth  of  his  birth- 
right as  a  result  of  this  relationship,  which 
is  the  foundation  of  what  we  teach,  and  I 
told  her  that  on  this  basis  disease  was  no 
part  of  her  birthright,  or  inharmony,  and 
when  she  realisaed  her  oneness  with  God,  and 
got  in  harmony  with  God,  that  this  was 
the  treatment,  and  was  what  we  would  do. 
She  sat  there  for  about  fifteen  minutes.  I 
covered  my  face  with  my  hands,  or  sat  with 
my  head  partially  bowed  for  fifteen  min- 
utes," in  prayer. 

He  testified  that,  at  the  second  interview, 
"she  spoke  to  me  about  taking  off  her 
glasses,  and  I  told  her  that  there  was  no 
reason  that  she  should  not  take  off  her 
glasses,  and  I  casually  spoke  of  my  own 
healing;  that  I  had  worn  glasses  for  many 
years,  .  .  .  and  taken  them  off.  .  .  . 
I  told  her  I  had  trouble  with  my  eyes,  and 
had  several  other  diseases,  and  that  I 
had  been  to  a  numbet  of  physicians,  and 
that  I  had  been  healed  by  Christian  Sci- 
ence.'* 

He  further  testified  that,  on  the  second 
visit,  he  told  her  ''that  Christian  Science 
treatment  was  prayer  to  God.  I  told  her 
that  Christian  Science  realised  that  God 
was  omnipotent,  or  all  powerful;  that  He 
was  omniscient,  or  all-knowing;  that  he  was 
omnipresent,  or  ever-^present,  and  that 
because  God  was  omnipotent  and  omniscient 
and  omnipresent,  and  God  was  good,  it  must 
follow  that  evil,  disease^  inharmony,  sin, 
and  discord  were  no  part'  of  His  Being; 
and  had  no  real  existence,  and  I  told  her 
that  man  was  the  image  and  likeness  of 
God,  and  was  entitled  to  dominion,  and  that 
his  birthright  was  dominion,  and  that  he 
had  the  right  to  affirm  and  secure  immunity 
L.R.A.1917C. 


from  discord  of  whatever  name  and  nature, 
and  that  disease  was  like  a  shadow  that 
fiees  before  the  light.'' 

He  says  he  told  her  that  this  result  would 
follow  from  spiritual  understanding.  He 
says  he  spoke  to  her  about  keeping  her  life 
pure  and  Christlike  and  loving  and  good 
and  just  and  free  from  error.  He  says 
he  then  prayed  again,  and  that  prayer  is 
a  synonym  for  treatment.  He  further  tes- 
tified that,  at  the  first  interview,  "I  told 
her  I  could  not  cure  her;  that  I  had  no 
more  power  to  cure  her  than  anyone  else; 
that  God  was  the  only  power,  and  the  only 
healer,  ...  I  told  her  tiiat  she  could 
cure  herself  just  as  much  as  1  could  if  she 
would  study  and  purify  her  life  and  her 
thoughts  and  cleanse  from  her  consciousness 
fear  and  inharmony  and  false  thoughts. 
I  told  her  that  by  studying  and  gaining 
an  understanding  that  she  could  apply  the 
principle  and  law  of  Christian  Science  as 
well  as  anyone  else,  as  well  as  I  could. 
.  .  .  I  told  her  that  I  was  nothing,  and 
that  she  was  nothing,  it  was  God." 

His  testimony  as  to  what  was  said  at 
the  third  interview  is  as  follows:  "We  dis- 
cussed Christian  Science  and  I  picked  up 
Science  and  Health  with  Key  to  the  Scrip- 
tures by  Mrs.  Eddy,  which  is  recogniaied  in 
Christian  Science  as  the  standard  text- 
book; it  is  the  original  Christian  Science 
textbook,  which  we  accept  with  the  Holy 
Scriptures,  of  which  it  is  explanatory,  as 
the  basis  of  oar  great  religious  truth.  I 
asked  her  to  procure  a  copy  of  this  book." 

He  testified  that  he  read  to  her  from  that 
book:  "To  be  'present  with  the  Lord'  is  to 
have  not  mere  emotional  ecstasy  or  faith, 
but  the  actual  demonstration  and  imder* 
standing  of  life  as  revealed  in  Christian 
Science.  To  be  'with  the  Lord'  is  to  be  in 
obedience  to  the  law  of  God,  to  be  abso- 
lutely governed  by  Divine  Love, — by  Spirit, 
not  by  matter.  Become  conscious  for  a 
single  moment  that  life  and  intelligence 
are  purely  spiritual — ^neither  in  nor  of  mat- 
ter— and  the  l)ody  will  then  utter  no  con- 
scious complaints.  If  suffering  from  a 
belief  in  sickness,  you  will  find  yourself  sud- 
denly well.  Sorrow  is  turned  into  joy  when 
the  body  is  controlled  by  spiritual  life, 
truth  and  love.  .  .  .  Entirely  separate 
from  the  belief  and  dream  of  material  living 
is  the  Life  Divine,  repealing  spiritual  un- 
derstanding, and  the  consciousness  of  man's 
dominion  over  the  whole  earth.  This  under- 
standing casts  out  error  and  heals  the  sick, 
and  with  it  you  can  speak  'as  one  having 
authority.' " 

He  testified  that  he  was  practising  Chris- 
tian Science  as  laid  down  by  the  church. 
He  denied  that  he  was  practising  medicine. 

It  was  conceded  on  the  trial  that  Chris- 
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tiftn  Science  is  a  religion  based  upon  the 
Scriptures  and  founded  by  Mary  Baker 
Eddy  in  1866,  and  that  the  church  has 
about  a  million  members.  The  alleged  heal- 
ing of  moral,  mental,  and  physical  diseases 
by  prayer  was  practised  by  Christian  Sci- 
entists in  New  York  for  more  than  twenty 
years  before  the  times  mentioned  in  the 
indictment.  It  was  also  conceded  that  in 
order  to  obtain  entry  upon  the  list  of  prac- 
titioners of  the  Christian  Science  Church 
proof  must  be  furnished  satisfactory  to  the 
church  of  the  character  and  qualifications 
of  the  applicant,  but  that  the  education 
and  experience  of  the  applicant  is  not  an 
element  in  his  qualifications.  The  church 
relies  wholly  upon  the  sincerity  of  the 
applicant  and  his  reliance  and  faith  in  the 
power  and  efficacy  of  prayer  tp  heal  diseases. 
It  appears  from  the  statute  that  we  have 
quoted  that  a  person  practises  medicine 
when  he  ''holds  himself  out  as  being  able  to 
diagnose,  treat,  operate,  or  prescribe  for 
any  human  disease,  pain,  injury,  deformity 
or  physical  condition,  and  who  shall  either 
offer  or  undertake,  by  any  means  or  method, 
to  diagnose,  treat,  operate,  or  prescribe  for 
any  human  disease,  pain,  injury,  deformity, 
or  physical  condition." 

The  language  of  the  statute  is  very  gen- 
eral. It  bears  evidence  in  itself  that  the 
words  were  chosen  for  the  express  purpose 
of  prohibiting,  except  upon  registration  and 
authorization  of  the  practitioner,  as  by  the 
statute  provided,  every  means  and  method 
that  could  thereafter  be  used,  or  claimed  to 
be  used,  to  relieve  or  cure  disease  and  in- 
firmity by  any  person  individually,  or  aa  a 
representative  of  a  school,  religious  body, 
or  other  organization. 

It  does  not  appear  that  the  defendant 
attempted  to  diagnose  the  diseases  which 
the  investigator  stated  to  him  that  slie  had ; 
he  not  only  in  substance  denied  that  she 
had  any  diseases,  but  asserted  that  they 
rested  in  her  imagination,  or  were  mere 
evidence  of  a  lack  of  true  relation  to  her 
Qod.  There  was  no  inquiry  on  his  part 
into  the  symptoms  which  the  investigator 
claimed  that  she  had  as  indicating  the 
diseases.  There  was  no  laying  on  of  hands, 
manipulation,  massage,  or  outw^ard  cere- 
monial. His  direction  to  her  to  remove  her 
glasses  and  take  off  a  porous  plaster  which 
she  asserted  she  had  upon  her  back  were, 
as  also  asserted  by  him,  simply  to  bring 
about  complete  reliance  by  her  upon  the 
power  and  willingness  of  God  to  heal  her 
diseases.  Such  directions  were  not,  he  as- 
serts, intended  as  a  prescription  or  as  ad- 
vice. It  was  a  test  of  her  faith.  He,  how- 
ever, testified  that  prayer  was  a  synonym 
for  treatment.  He  habitually  termed  his 
interposition  by  prayer  a  treatment,  and 
L.Rj^.l917C. 


such  it  would  seem  to  have  been  in  the 
ordinary  meaning  of  the  word.  He  had 
a  place  where  interposition  by  prayer  to 
God  could  be  sought  through  him  at  a  price, 
either  as  a  compensation  or  as  an  honor- 
arium. He  asserts  that  he  made  inter- 
position with  Grod  by  prayer  to  take  away 
diseases,  or  what  he  alleges  to  be  wrong  rela- 
tionships between  persons  having  diseasefi 
and  their  God.  Hie  interposition  with  God 
as  explained  by  him  was  to  obtain  such 
divine  action  that  the  inharmony  between 
the  Divine  Being  and  the  person  who  sought 
to  be  relieved  of  diseases  and  infirmities 
might  be  adjusted.  The  duties  of  the  de- 
fendant as  a  practitioner  would  seem  to 
have  been  to  handle  the  claim  of  those  that 
came  to  him  with  their  ills  with  a  view 
to  obtaining  a  divine  cure.  Such  interpo- 
sition under  such  circumatanoes  was,  in  the 
language  of  the  defendant  himself,  a  "treat- 
ment." 

We  are  of  the  opinion  that  the  defendant 
did  "treat"  the  investigator  by  "any  [some] 
means  or  method,"  as  the  word  is  used  in 
the  general  prohibition  contained  in  the 
statute.  The  general  and  comprehensive 
definition  of  a  person  who  practises  medi- 
cine has  an  express  exception.  The  descrip- 
tive words  are  preceded  by  the  phrase  "ex- 
cept as  hereinafter  stated."  The  exception 
conoededly  refers  to  the  words  in  §  173 
of  the  Public  Health  Law  as  follows:  "This 
article  shall  not  be  construed  to  affect 
.  .  .  the  practice  of  the  religious  tenets 
of  any  church." 

The  exception  includes  every  person  in 
the  practice  of  the  religious  tenets  of  any 
church,  and  it  is  not  in  any  way  in  conflict 
with  the  Federal  or  state  Constitution. 
The  language  quoted  from  said  §  173  is 
not  in  any  sense  an  affirmative  license.  It 
is,  we  repeat,  an  exception  to  the  general 
prohibition.  Whether  the  practice  of  the 
religious  tenets  of  any  ehurch  should  have 
been  excepted  from  the  general  prohibition 
against  the  practice  of  medicine  unless  the 
practitioner  is  registered  and  authorized  so 
to  do,  or  whsther  the  exception  should  be 
continued  th^ein^  is  a  question  for  tlie  leg- 
islature, and  not  for  the  oourts.  The  pur- 
pose of  the  general  statute  is  to  protect 
citizens  and  others  of  the  state  from  being 
treated  in  their  physical  ailments  and  dis- 
eases by  persons  who  have  not  adequate 
or  proper  training,  education,  or  qualifica- 
tions to  treat  them. 

The  tenets  of  a  church  are  the  beliefs^ 
doctrines,  and  creeds  of  the  church.  The 
exception  relates  to  the  tenets  of  the  church 
as  an  organized  body  as  distinguished  from 
an  individual.  It  does  not  relate  to  or  ex- 
cept persons  practising  in  accordance  with 
individual  belief. 
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It  appears  from  the  record  that  it  ia  a 
tenet  of  the  Christian  Science  Church  that 
prayer  to  God  will  result  ia  complete  cure 
of  particular  diseases  in  a  prescribed, 
individual  case.  Healing  would  seem  to 
be  not  only  the  prominent  work  of  the 
church  and  its  member^  but  the  one  dis- 
tinctive belief  aroimd  which  the  church 
organization  is  founded  and  sustained. 

It  is  claimed  that  the  church  extends  its 
influence  and  spreads  knowledge  of  its  pow- 
er by  practical  demonstration  on  the  part 
of  its  sincere  practitioners  in  securing  the 
overthrow  of  moral,  mental,  and  physical 
disease.  It  disclaims  any  reliance  upon 
bkill,  education,  or  science.  In  view  of  the 
tenets  of  the  Christian  Science  Church  the 
exception  to  the  prohibition  in  the  statute 
is  broader  than  the  provision  of  the  Con- 
stitution of  this  state,  which  we  have 
quoted,  and  which  permits  the  free  exer- 
cise and  enjoyment  of  religious  profession 
and  worship  without  discrimination  or  pref- 
erence. 

The  exception  in  the  statute  is  not  con- 
lined  to  worship  or  belief,  but  includes  the 
practice  of  religious  tenets.  If  it  was  the 
intention  of  the  legislature  to  relieve  mem- 
bers of  the  Christian  Science  and  other 
churches  from  the  provisions  of  §§  160  and 
161  of  the  Public  Health  Law  to  the  extent 
of  permitting  them,  within  the  rules,  regu- 
lations, and  tenets  of  a  church,  to  maintain 
an  office  and  there  offer  prayer  for  the  heal- 
ing of  the  diseases  of  those  that  might 
come  to  such  church  members  for  treat- 
ment, and  the  defendant  has  in  good  faith 
acted  in  accordance  therewith,  he  is  not 
guilty  of  the  crime  alleged  in  the  indict- 
ment. 

The  Christian  Science  Church  Is  in  terms 
expressly  excepted  from  the  prohibition 
contained  in  the  Medical  Practice  Acts  of 
many  of  the  states.  It  is  so  expressly  ex- 
cepted in  the  statutes  of  Maine,  New  Hamp- 
shire, Massachusetts,  Connecticut,  North 
Carolina,  North  and  South  Dakota,  Ken- 
tucky, Tennessee,  and  Wisconsin. 

We  think  the  exception  in  the  statute  ia 
this  state  is  broad  enough  to  permit  offering 
prayer  for  the  healing  of  disease  in  accord- 
ance with  the  recognized  tenets  of  the  Chris* 
tian  Science  Church.  It  may  be  said  that 
if  the  exception  is  so  construed,  it  will  lead 
to  numberless  persons  assuming  to  cure 
diseases  in  the  name  of  a  church  for  the 
purpose  of  thereby  maintaining  a  business 
and  securing  a  livelihood.  The  religious 
tenets  of  a  church  must  be  practised  in  good 
faith  to  come  within  the  exception.  When 
such  practice  is  a  fraud  or  pretease  it.  is 
not  excppted  from  the  general  prohibition. ' 
L.R.A.1917C. 


When  wrong  is  practised  in  ths  name  of 
religion  it  is  not  protected  by  Constitution 
or  statute.  Reynolds  v.  United  States,  98 
U.  S.  145,  25  L.  ed.  244;  Davis  v.  Beason, 
133  U.  S.  833,  33  L.  ed.  837,  10  Sup.  Ct. 
Rep.  299,  8  Am.  Crim.  Rep.  89;  Church  of 
Jesus  Christ  of  L.  D.  S.  v.  United  States, 
136  U.  S.  1,  34  L.  ed.  481,  10  Sup.  Ct. 
Rep.  792.  Many  of  the  decisions  referred 
to  by  counsel  may  be  explained  by  the  fact 
that  the  persons  therein  severally  consid- 
ered were  frauds  and  shams.  See  People 
V.  Spinella,  150  App.  Div.  923,  135  N.  Y. 
Supp.  1133,  affirmed  ia  206  N.  Y.  709,  99 
N.  E.  1114. 

A  person  should  not  be  allowed  to  as- 
sume to  practise  the  tenets  of  the  Christian 
Science  or  any  church  as  a  shield  to  cover 
a  business  undertaking.  When  a  person 
claims  to  be  practising  the  religious  tenets 
of  any  church,  particularly  where  compen- 
sation is  taken  therefor  and  the  practice  is 
apart  from  a  church  edifice  or  the  sanctity 
of  the  home  of  the  applicant,  the  question 
whether  such  person  is  within  the  exception 
should  be  left  to  a  jury  aa  a  question  of 
fact.  In  this  case  the  court  charged  the 
jury:  "If  you  find  from  the  evidence  in 
this  case  that  this  defendant  did  engage 
in  the  practice  of  medicine  as  alleged  in 
the  indictment,  within  the  definition  which 
I  have  given  to  you,  it  is  no  defense  that 
he  did  what  he  did  from  any  sense  of  duty, 
or  that  he  did  these  acts  in  the  practice 
of  the  religious  tenets  of  the  Christian  Sci- 
ence Church." 

We  are  of  the  opinion  that  the  court  was 
in  error  in  so  charging  the  jury.  The  ex- 
ception was  intended  by  the.  legislature  to 
exclude  from  the  prohibition  the  praetice 
of  the  religious  tenets  of  the  Christian  Sci- 
ence and  other  churches.  It  was  necessary, 
as  we  have  seen,  that  the  praetice  be  of  the 
tenets  of  a  recognized  church,  and  the  court, 
instead  of  charging  the  jury  as  stated, 
should  have  left  to  the  jury  the  question 
whether  the  defendant  was  in  good  faith 
practising  the  tenets  of  such  a  church  within 
the  meaning  of  the  statutory  exception. 

The  judgment  should  be  reversed  and  a 
new  trial  ordered. 

Caddeback  and  Cardozo,  JJ.,  concur. 

WiUard  Bartlett,  Ch.  J.,  concurring: 
I  concur  in  Judge  Chase's  construction  of 
the  statute.     But  I  would  go  farther.    I 
deny  the  power  of  the  legislature  to  make 
it  a  crime  to  treat  disease  by  prayer. 

Collin,  J.,  not  voting.  Hog«n»  J.,  ab- 
sent.   Seabury,  J.,  not  sitting. 
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Annotation — ^Application  of  statutes  regulating  the  practice  of  medicine 

to  persons  giving  special  kinds  of  treatment. 


This  note  is  supplementary  to  earlier 
notes  on  the  same  point  appended  to  the 
cases  of  O'Neil  v.  State,  3  L.R.A.(N.S.) 
763;  State  v.  Bresee,  24  L.R.A.(N.S.) 
103;  Witty  v.  State,  25  L.R.A.(N.SO 
1297;  and  State  v.  Smith,  33  L.R.A. 
(N.S.)  179. 

As  to  whether  the  administration  of  a 
domestic  remedy  for  pay  constitutes 
practising  medicine,  see  note  to  State  v. 
Huff,  12  L.R.A.(N.S.)  1094. 

As  to  whether  Christian  Science  treat- 
ment constitutes  the  practice  of  medicine, 
see  State  v.  Buswell  (1894)  40  Neb.  158, 
24  L.R.A.  68,  58  N.  W.  728,  and  State  v. 
Marble  (1906)  72  Ohio  St.  21,  70  L.R.A. 
835, 106  Am.  St.  Rep.  570,  73  N.  E.  1063, 
2  Ann.  Cas.  898,  which  are  set  forth  in 
the  note  in  3  L.R.A.(N.S.)  763. 

As  to  whether  treatment  by  hypnotism 
constitutes  the  practice  of  medicine,  see 
State  V.  Lawson  (1906)  —  Del  — ,  65 
Atl.  593,  set  forth  in  the  note  in  24 
L.R.A.(N.S.)  103. 

Earlier  cases  as  to  the  applicability  of 
statutes  regulating  the  practice  of  medi- 
cine to  persons  giving  special  kinds  of 
treatment  other  than  those  herein  indi- 
cated by  catchlines,  are — 

—Davidson  v.  Bohlman  (1889)  37  Mo. 
App.  676,  set  forth  in  the  note  in  3  L.R.A. 
(N.S.)  763,  and  Bergman  v.  Bond  (1904) 
14  Manitoba  L.  R.  503,  set  forth  in  the 
note  in  33  L.R.A.(N.S.)  180  (electric 
treatments  \  * 

— O'Neil  V.  State,  3  L.R.A.(N.S.)  763, 
note,  and  Com.  v.  Jewelle  (1908)  199 
Mass.  558,  85  N.  E.  858,  which  is  set  out 
in  the  note  in  24  L.R.A.(N.S.)  103  (treat- 
ment by  exposure  to  rays  of  arc  lights) ; 

—People  v.  Lehr  (1902)  196  lU.  361, 
63  N.  E.  725,  set  forth  in  the  note  in  3 
L.R.A.(N.S.)  763  ("oxygenor,"  a  device 
claimed  to  generate  gas  and  introduce  it 
into  body  of  user) ; 

—Com.  V.  Jewelle  (1908)  199  Mass. 
558,  85  N.  E.  858,  set  forth  in  the  note  in 

24  L.R.A.(N.S.)  104  C'vitalizer^') ; 
—State  V.  Bresee,  24  L.R.A.(N.S.)  103 

(tissue  food) ; 

—State  V.  Heffeman  (1906)  28  E.  I. 
20,  65  Atl.  284,  set  out  in  the  note  in  24 
L.R.A.(N.S.)  at  p.  105  ("electro-magnet- 
ic nerve  food") ; 

—State  V.  Adkins  (1910)  145  Iowa, 
671, 124  N.  W.  627,  set  out  in  the  note  in 

25  L.R.A.(N.S.)  at  p.  1298  ("Vital  Heal- 
ing") ; 

—People  V.  AUcutt  (1907)  117  App. 

Div.  546,  102  N.  Y.  Supp.  678,  affirmed 
L.R.A.1917C. 


without  opinion  in  (1907)  189  K  Y.  517, 
81  N.  E.  1171,  set  forth  in  the  note  in  24 
L.R.A.(N.S.)  at  p.  104  ("Mechano-Neu- 
ral  TheraDv")  * 

—State  v.  Wilhite,  (1906)  132  Iowa, 
226,  109  N.  W.  730,  11  Ann.  Caa.  180, 
set  forth  in  the  note  in  24  L.R.A.(N.S.) 
at  p.  104  (treatment  by  methodical  rest 
and  dietetics) ; 

— Benham  v.  State  (1888)  116  Ind.  112, 
18  N.  E.  454,  set  forth  in  the  note  in  3 
L.R.A.(N.S.)  763  (cure  of  opium  habit) ; 

— Springer  v.  District  of  Columbia 
(1903)  23  App.  D.  C.  59,  set  out  in  the 
note  in  3  L.R.A.(N.S.)  763  (treatment  of 
alcoholism). 

One  who  does  not  give  medicine  for 
the  treatment  of  disease  may  neverthe- 
less come  within  the  provisions  of  the 
Texas  Medical  Practice  Act  (Act  30th 
Leg.  chap.  123),  which  provides  that 
"any  person  shall  be  r^arded  as  prac- 
tising medicine  within  the  meaning  of 
this  act  who  shall  publicly  profess  to  be 
a  physician  and  surgeon  and  shall  treat 
or  offer  to  treat  any  disease  or  disorder, 
mental  or  physical,  or  any  physical  de- 
formity or  injury,  by  any  system  or 
method,  or  to  effect  cures  thereof  .  .  . 
and  charge  therefor,  directly  or  indirect- 
ly, money  or  other  compensation."  Lewis 
V.  State  (1913)  69  Tex.  Crim.  Rep.  593, 
155  S.  W.  523. 

Osteopatlui. 

Earlier  cases  upon  the  question  wheth* 
er  osteopaths  may  be  considered  as  com- 
ing within  the  operation  of  statutes 
regulating  the  practice  of  medicine  are 
Little  V.  State  (1900)  60  Neb.  749,  51 
L.R.A.  717,  84  N.  W.  248,  15  Am.  Crim. 
Rep.  549;  State  v.  Gravett  (1901)  65 
Ohio  St.  289,  55  L.R.A.  791,  87  Am. 
St.  Rep.  605,  62  N.  E.  325;  Eastman 
V.  People  (1897)  71  HL  App.  236; 
Jones  V.  People  (1899)  84  HI.  App. 
453;  People  use  of  State  Bd.  of  Health 
V.  Jones  (1900)  92  HI.  App.  447; 
Bragg  V.  State  (1901)  134  Ala.  165,  58 
L.R.A.  925,  32  So.  767;  Ligon  v.  State 
(1905)  145  Ala.  659,  39  So.  662;  Smith 
'v.  Lane  (1881)  24  Hun  (N.  Y.)  232; 
Com.  v.  Thompson  (1900)  24  Pa.  Co.  Ct. 
667;  Nelson  v.  State  Bd.  of  Health 
(1900)  108  Ky.  769,  50  L.R.A.  383,  67 
S.  W.  501;  State  v.  McKnight  (1902) 
131  N.  0.  717,  59  L.R.A.  187,  42  S.  E. 
580;  Eastman  v.  State  (1897)  4  Ohio 
N.  P.  163,  6  Ohio  S.  &  C.  P.  Dee.  296; 
State  V.  liffring  (1899)  61  Ohio  St.  39, 
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46  L.B.A.  334,  76  Am.  St.  Bep.  358,  55 
N.  E.  138, 15  Am.  Crim.  Rep.  616;  State 
V.  Herring  (1903)  70  N.  J.  L.  34,  66  Atl. 
670,  1  Ann.  Gas.  51;  Hayden  y.  State 
(1902)  81  MiM.  291,  95  Am.  St.  Bep. 
471,  33  So.  653,  15  Am.  Crim.  Rep.  522, 
— ail  which  are  set  out  in  the  note  in  3 
L.R.A.(N.S.)  763;  Bx  parte  ColUns 
(1909)  57  T«.  Crim.  Bep.  2,  121  S.  W. 
501;  State  v.  Pollman  (1908)  51  Wash. 
110,  98  Pac.  88,— which  are  set  forth  in 
the  note  in  24  L.BA.(N.S.)  105;  and 
Rex  V.  Henderson  (1910)  16  Ont  Week. 
Rep.  1021,  set  forth  in  the  note  in  33 
L.B.A.(N.S.)  180. 

A  statute  defining  the  practice  of  med- 
icine and  making  it  imlawful  for  an 
unlicensed  person  to  hold  himself  out  as 
being  engaged  in  the  diagnosis  and  treat- 
ment of  diseases  and  injuries  of  human 
beings,  or  to  attach  the  title  ^^Doctor" 
or  the  abbreviation  ''Dr.''  to  his  name, 
but  declaring  that  ''nothing  in  this  act 
shall  be  construed  to  prohibit  .  •  . 
nor  shall  it  apply  to  .  .  .  the  practice 
of  osteopathy  when  not  prescribing  medi- 
cine or  administering  drugs,"  is  not  vio- 
lated by  one  engaged  in  the  practice  of 
osteopathy  only,  without  prescribing 
medicine  or  administering  drugs,  using 
the  word  "Doctor"  or  the  abbreviation 
"Dr."  as  a  prefix  to  his  name,  where  he 
does  not  do  so  except  in  connection  with 
the  word  "osteopath"  or  "osteopathic 
physician."  Jones  v.  People  (1912)  52 
Ook.  130,  120  Pac.  125. 

One  who  displays  the  following  sign, 
"Doctor  Julia  J.  Chase,  Osteopathic  Phy- 
sician," who  prominently  displays  in  her 
office  a  diploma  certifying  that  she  has 
received  the  degree  of  Doctor  of  Osteop- 
athy, and  who  does  not  use  drugs  nor 
perform  surgical  operations,  cannot,  as 
a  matter  of  law,  be  said  to  have  violated 
a  statute  prohibiting  persons  not  law- 
fully authorized  to  practise  medicine, 
and  registered  so  to  do,  to  assume  and 
advertise  the  title  of  "Dr."  in  sueh  a 
manner  as  to  convey  the  impression  that 
they  are  legal  practitioners  of  medicine. 
State  V.  Chase  (1913)  76  N.  H.  663,  86 
Atl.  144. 

Statutes  regulating  the  practice  of 
medicine,  and  providing  penalties  for 
failure  to  comply  with  conditions  im- 
posed upon  such  practice,  include  all  who 
practise  the  art  of  healing,  whether  the 
therapeutic  agency  employed,  and  there- 
fore one  practising  osteopathy  is,  at 
least  for  the  purpose  of  such  statutes, 
practising  medicine.  State  v.  Collins 
(1916)  —  Iowa,  — ,  159  N.  W.  604. 
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One  who,  for  remuneration,  attempts 
to  heal  another  by  manipulation  and  ad- 
justment of  nerves,  bones,  and  tissues  of 
the  body,  practises  medicine  within  the 
meaning  of  §  2724,  Rev.  Stat.  1913,  which 
provides  that  "any  person  shall  be  re- 
garded as  practising  medicine  within  the 
meaning  of  this  chapter  who  shall  oper- 
ate on,  profess  to  heal,  or  prescribe  for, 
or  otherwise  treat  any  physical  or  mental 
ailment  of  another."  Harvey  v.  State 
(1914)  96  Neb.  786,  148  N.  W.  924. 

CUropraetom. 

For  earlier  cases  upon  the  question 
whether  chiropractic  treatment  consti- 
tutes the  practice  of  medicine,  see  State 
v.  Smith  (1911)  233  Mo.  242,  33  L.R.A. 
(N.S.)  179,  133  S.  W.  465;  also  State  v. 
Johnson  (1911)  84  Kan.  411,  41  L.R.A. 
(N.S.)  539,  114  Pac.  390;  and  State  v. 
MUler  (1910)  146  Iowa,  521,  124  N.  W. 
167,  which  are  set  out  in  the  note  in  33 
L.R.A.(N.S.)  179. 

The  practice  of  chiropraistic,  which  is 
a  system  of  treatment  by  hand  manipu- 
lation of  anatomical  displacement,  espe- 
cially of  the  articulation  of  the  vertebral 
column,  is  not  the  practice  of  medicine 
within  a  statute  which  provides  that  any 
person  shall  be  regarded  as  practising 
medicine  in  any  of  its  departments  who 
shall  repeatedly  prescribe  or  direct,  for 
the  use  of  any  person  or  persons,  any 
drug  or  medicine  or  other  agency  for 
the  treatment,  cure,  or  relief  of  any  bod- 
ily injury,  deformity,  or  disease,  the  gen- 
eral term  "other  agency"  being  limited, 
under  the  ejusdem  generis  rule  of  con- 
struction, by  the  meaning  of  the  specific 
terms  "drug  or  medicine"  preceding  it, 
and  including  only  agencies  of  a  like  na- 
ture to  those  designated  by  sueh  words. 
State  V.  Gallagher  (1912)  101  Ark.  593, 
38  L.R.A.(N.S.)  328,  143  S.  W.  98.  ^ 

One  who,  for  compensation,  adminis- 
ters chiropractic  treatments,  consisting 
of  the  manipulation  of  the  region  of*  the 
patient's  spinal  column  with  the  hands 
of  the  practitioner,  without  the  use  of 
any  instrument  or  the  prescription  or 
administration  of  any  drugs  or  medicine, 
is  not  engaged  in  the  practice  of  medicine 
and  surgery  within  the  meaning  of  a 
statute  (Idaho  Pol.  Code,  chap.  17,  title 
8,  §  1353)  which  provides  that  "any  per- 
son shall  be  regarded  as  practising  medi- 
cine and  surgery,  or  either,  who  shall  ad- 
vertise in  any  manner,  or  hold  himself 
or  herself  out  to  the  public,  as  a  physi- 
cian and  surgeon,  or  either,  in  this  state, 
or  who  shall  investigate  or  diagnosticate, 
or  offer  to  investigate  or  diagnosticate, 
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any  physical  or  mental  ailment  of  any 
person  with  a  view  of  relieving  the  same 
as  is  commonly  done  by  physicians  and 
surgeons,  or  suggest,  recommend,  pre- 
scribe, or  direct,  for  the  use  of  any  per- 
son sick,  injured,  or  deformed,  any  drug, 
medicine,  means,  or  appliance  for  the 
intended  relief,  palliation,  or  cure  of  the 
same,  with  the  intent  of  receiving  there- 
for, either  directly  or  indirectly,  any  fee, 
gift,  or  compensation  whatsoever,"  the 
object  of  such  statute  being  only  to  pre- 
vent the  use  of  drugs,  medicines,  surgi- 
cal instruments,  and  appliances  by  per- 
sons unskilled  in  their  use.  State  v.  Fite. 
(1916)  29  Idaho,  463,  159  Pac.  1183. 

A  chiropractor  maintaining  a  regular 
office  and  receiving  remuneration  for  his 
services  may  be  convicted  of  practising 
a  system  and  mode  of  treating  the  sick 
and  afflicted  without  possessing  a  certifi- 
cate issued  by  the  State  Board  of  Medi- 
cal Examiners  entitling  him  so  to  do. 
People  V.  Vermillion  (1916)  30  Oal.  App. 
417,  158  Pac.  504. 

One  who  is  a  teacher  and  demonstrator 
of  the  chiropractic  system  of  healing  be- 
fore a  class  in  a  chiropractic  school,  the 
subjects  of  such  demonstration  being  the 
sick  and  af^icted  who  at  his  hands  sought 
and  received  treatment  free  of  charge, 
may  be  convicted  of  practising  a  system 
and  mode  of  treating  the  sick  and  afflict- 
ed without  possessing  a  certificate  issued 
by  the  State  Board  of  Examiners  enti- 
tling him  so  to  do.  People  v.  Oakley 
(1916)  30  OaL  App.  419,  158  Pac.  505. 

One  who  advertises  himself  as  a  chiro- 
practic, and  who  undertakes  to  heal  per- 
sons according  to  that  system  by  manip- 
ulation of  the  spinal  column,  practises  as 
a  physician  within  §  2579  of  the  Iowa 
Code,  defining  as  practitioners  of  medi- 
cine all  "who  shall  publicly  profess  to 
be  a  physician  or  surgeon  or  obstetri- 
cian, and  assume  the  duties,"  "who  shall 
make  a  practice  of  prescribing  and  fur- 
nishing medicine  for  the  sick,"  and  "who 
publicly  profess  to  cure  or  heal."  State 
V.  Corwin  (1911)  151  Iowa,  420,  131  N. 
W.  659. 

One  who  advertises  and  holds  himself 
out  as  a  chiropractic  may  be  found  guilty 
of  practising  medicine  without  a  license, 
under  Iowa  Code,  §  2579.  State  v.  Zech- 
man  (1912)  157  Iowa,  158,  138  N.  W. 
387. 

A  chiropractor  who  invites  sick  or  dis- 
eased persons  to  come  to  him  to  be  re- 
lieved from  sickness  or  bodily  infirmi- 
ties, and  who  receives  such  persons  into  . 
his  office  and  treats  or  adjusts  their  per- 1 
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sons  for  the  purpose  of  relieving  their 
ailments,  may  be  found  to  publicly  pro- 
fess to  cure  and  heal  within  the  meaning 
of  the  law  requiring  persons  so  profess- 
ing to  have  a  certificate  to  practise. 
State  V.  Frutiger  (1914)  167  Iowa,  550, 
149  N.  W.  634. 

In  State  v.  Booher  (1915)  —  Iowa,  — , 
155  N.  W.  167,  evidence  of  the  giving  of 
treatment  for  various  ailments  by  rub- 
bing and  adjusting  the  joints  of  the  spine 
was  held  sufficient  to  take  the  case  to  the 
jury  on  the  question  as  to  whether  the 
defendant  had  assumed  the  duties  of  a 
physician  and  had  publicly  professed  to 
cure  and  heal. 

A  chiropractor  practising  for  pay,  who 
first  examines  the  vertebras  of  the  spinal 
column  and  determines  whether  they  are 
in  a  normal  or  unnatural  position,  and 
then  .proceeds  to  manipulate  such  of  the 
vertebrw  as  are  found  to  be  out  of  po- 
sition, 80  that  they  will  become  regular 
and  correct  with  reference  to  each  other, 
may  b^  convicted  of  violating  a  statute 
(Bev.  Laws,  chap.  76)  imposing  a  penalty 
upon  whoever,  "not  being  lawfully  au- 
thorized to  practise  medicine  within  this 
commonwealth,  and  registered  as  afore- 
said, holds  himself  out  as  a  practitioner 
of  medicine,  or  practises  or  attempts  to 
practise  medicine  in  any  of  its  branches," 
although  he  does  not  prescribe  medicine, 
and  testifies  that  he  pays  no  attention  to 
the  patient's  description  of  symptoms  or 
disease;  and  such  practice  is  not  within 
an  exception  made  in  favor  of  persons 
practising  a  "eosmopathic  method  of 
healing."  Com.  v.  Zimmerman  (1915) 
221  Mass.  184,  108  N.  E.  893,  Ann.  Cas. 
1916A,  858. 

A  chiropractor  may  be  convicted  of 
practising  medicine  under  Michigan  Pub. 
Acts  1899,  No.  237,  Locke  v.  Ionia  Cir- 
cuit Judge  (1915)  184  Mich.  535,  151  N. 
W.  623. 

A  chiropractor  who  undertakes  to  di- 
agnose, treat,  and  prescribe  for  pain, 
disease,  and  injury  is  engaged  in  prac- 
tising  medicine  within  the  meaning  of  a 
statute  defining  a  practitioner  of  medi- 
cine as  a  person  "who  holds  himself  out 
as  being  able  to  diagnose,  treat,  operate, 
or  prescribe  for  any  human  disease,  pain, 
injury,  deformity,  or  physical  condition, 
and  who  shall  either  offer  or  undertake 
by  any  means  or  method  to  diagnose, 
treat,  operate,  or  prescribe  for  any  hu- 
man disease,  pain,  injury,  deformity,  or 
physical  condition."  People  v.  Ellis 
(1914)  162  App.  Div.  288, 147  N.  Y.  Supp. 
681. 
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A  statute  providing  for  the  examina- 
tion and  licensing  of  osteopaths,  which 
declares  that  its  provisions  shall  apply 
to  all  other  nondrug-giving  practitioners, 
by  whatever  name  known,  or  of  whatever 
school  they  claim  to  be  graduates  or  hold 
diplomas,  and  to  anyone  who  holds  him- 
self or  herself  out  to  be  able  to  diagnose, 
treat,  operate,  or  prescribe  for  any  hu- 
man diseases,  pain,  injury,  deformity, 
or  physical  condition,  and  who  shall  of- 
fer or  undertake  by  any  means  or  meth- 
od to  diagnose,  treat,  or  prescribe  for 
any  human  disease,  pain,  injury,  deform- 
ity, or  physical  condition  without  the 
use  of  drugs,  requires  one  engaging  in 
the  practice  of  "chiropractic  and  sug- 
gesto-therapy"  for  compensation,  to  ob- 
tain a  license.  State  v.  Siler  (1915)  169 
N.  C.  314,  84  S.  E.  1015. 

One  who,  for  compensation,  undertakes 
to  remove  the  causes  of  disease  by  chi- 
ropractic treatment,  may  be  found  to 
have  been  guilty  of  practising  medicine 
within  the  terms  of  a  statute  (  R.  I.  Gen. 
Laws,  chap.  193,  §  8)  which  provides  that 
"any  person  who,  not  being  then  law- 
fully authorized  to  practise  medicine 
within  this  state  and  so  registered  ac- 
cording to  law,  shall  practise  medicine 
or  surgery  or  attempt  to  practise  medi- 
cine or  surgery,  or  any  of  the  branches 
of  medicine  or  surgery,  after  having  re- 
ceived therefor  or  with  the  intent  of  re- 
ceiving therefor,  either  directly  or  indi- 
rectly, any  bonus,  gift,  or  compensation, 
or  who  shall  open  an  office  with  intent 
to  practise  medicine,  or  shall  hold  him 
self  out  to  the  public  as  a  practitioner 
of  medicine,  whether  by  appending  to 
his  name  the  title  of  doctor  or  any  ab- 
breviation thereof,  or  M.  D.  or  any  other 
title  or  designation  implying  a  practi- 
tioner of  medicine  or  in  any  other  way, 
shall  be  deemed  guilty  of  a  misdemean- 
or.'' Swarts  v.  Siveny  (1912)  35  B.  I. 
1,  85  Atl.  33. 

A  chiropractor  may  be  convicted  of 
practising  medicine  without  a  license  un- 
der a  statute  declaring  it  to  be  unlawful 
for  anyone  to  practise  medicine  in  any  of 
its  branches  upon  human  beings  without 
being  duly  licensed  and  registered,  and 
providing  that  any  person  shall  be  re* 
garded  as  practising  medicine  within  the 
meaning  of  the  act  who  shall  publicly 
profess  to  be  a  physician  or  surgeon,  or 
who  shall  treat  or  offer  to  treat  any  dis- 
ease or  disorder,  mental  or  physical,  or 
any  phydcal  deformity  or  injury,  by  any 
system   or   method,   or    to    effect   cures 

thereof  and  charge  therefor,  directly  or 
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indireetly,  money  ar  other  compensation, 
although  he  asserts  in  his  advertisements 
and  to  his  patients  that  he  is  not  a  doc- 
tor or  surgeon,  and  that  he  does  not  treat 
disease  or  deformity  or  injury  of  any 
kind,  but  by  adjustment  enables  nature 
to  effect  the  cure.  Teem  v.  State  (1916) 
—  Tex.  Crim.  Rep.  — ,  183  S.  W.  1144. 

In  Medical  Examiners  v.  Freenor 
(1916)  —  Utah.  -— ,  154  Pac.  941,  it  was 
held  that  a  chiropractor  practises  medi- 
cine within  the  meaning  of  a  statute 
(Utah  Comp.  Laws- 1907,  §  1739)  which 
provides  that  "any  person  shall  be  re- 
garded as  practising  medicine  witliin  the 
meaning  of  this  title  who  shall  diagnose, 
treat,  operate  upon,  ox  prescribe  or  ad« 
vise  for  any  physical  or  mental  ailment 
or  any  abnormal  mental  or  physical 
condition  of  another,  after  having  re- 
ceived or  with  the  intent  to  receive  there^ 
for,  either  directly  or  indirectly,  any  fee, 
gift,  compensation,  or  other  pecuniary 
benefit,  reward,  or  consideration ;  or  who 
shall  hold  himself  out  by  means  of  signs, 
cards,  advertisements,  or  otherwise  as 
a  physician  or  surgeon,"  such  statute 
not  being  restricted  to  the  prescribing, 
giving,  administering,  or  applying  af 
drugs,  medicine,  or  other  agency  or  rem- 
edy. 

See  also,  to  the  same  effect,  State  v. 
Erickson  (1916)  —  Utah,  — ,  154  Pae. 
948. 

A  chiropractor  may  be  convicted  un- 
der a  statute  (B^.  &  Bal.  Code,  §  8400) 
making  it  a  misdemeanor  for  any  per- 
son to  practise  or  attempt  to  practise  or 
hold  himself  out  as  practising  medicine 
and  surgery,  osteopathy,  or  any  other 
system  or  mode  of  treating  the  sick  or 
a£3icted,  without  being  duly  licensed. 
State  V.  Greiner  (1911)  63  Waflh.  46, 
114  Pac.  897. 

In  Cook  V.  Foreman,  9  West.  Week. 
Rep.  (Can.)  470  (as  reported  in  Can. 
Annual  Dig.  1915,  p.  546)  it  was  held 
that  a  chiropractor  not  registered  as  a 
medical  practitioner  cannot  recover  for 
his  services  as  a  chiropractor, 

Maflsevra. 

Earlier  cases  upon  the  question  wheth- 
er persons  giving  massage  treatment  may 
be  considered  as  practitioners  of  medi- 
cine are*State  v.  Lawson  (1906)  —  Del. 
— y  65  Atl.  593,  which  is  set  out  in  the 
note  in  24  L.R.A.(N.S.)  103;  Newman  v. 
State  (1910)  58  Tex.  Crim.  Rep.  223, 124 
S.  W,  966,  which  is  set  out  in  the  note  in 
25  L.R.A.(N.S.)  at  p.  1298;  and  Berg- 
man  v.  Bond  (1904)  14  Manitoba  L.  R. 
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503,  which  is  set  out  in  the  note  in  33 
L.R.A.(N.S.)  at  p.  180. 

The  Texas  statute  (Act  30th  Leg.  chap. 
123),  which  provides  that  "any  person 
shall  be  regarded  as  practising  medicine 
within  the  meaning  of  this  act  who  shall 
publicly  profess  to  be  a  physician  and 
surgeon  and  shall  treat  or  offer  to  treat 
any  disease  or  disorder,  mental  or  physi- 
cal, or  any  physical  deformity  or  injury, 
by  any  system  or  method,  or  to  effect 
cures  thereof,  .  .  .  and  charge  therefor, 
directly  or  indirectly,  money  or  other 
compensation,"  does  not  apply  to  mas- 
seurs in  their  particular  sphere  of  labor, 
who  publicly  represent  themselves  as 
such,  so  long  as  they  do  not  treat  or  offer 
to  treat  diseases  or  disorders,  mental  or 
physical,  or  to  effect  cures  thereof  for 
compensation.  Dankworth  v.  State 
(1911)  61  T«c  Grim.  Rep.  167, 136  S.  W. 
788;  Milling  v.  State  (1912)  67  Tox. 
Grim.  Kep.  661, 150  S.  W.  434. 

The  fact  that  one  advertises  and  holds 
himself  out  as  a  masseur  will  not  pre- 
vent the  state  from  showing  that  he 
treated  persons  resorting  to  him  by  other 
means  than  those  customarily  used  by  a 
masseur  in  his  particular  sphere  of  labor. 
Hyroop  v.  State  (1915)  —  Tex.  Grim. 
Rep.  — ,  179  S.  W.  878. 

One  may  be  convicted  of  practising 
medicine  without  a  license  where,  for  a 
sum  of  money,  he  administered  treat- 
ment by  rubbing  and  manipulation  to  a 
person  desiring  to  be  cured  of  tubercu- 
losis, although  he  made  no  claim  to  be 
a  doctor  or  surgeon,  and  did  not  assume 
to  diagnose  the  case.  Newman  v.  State 
(1914)  72  TeoL  Grim.  Rep.  367,  163  S. 
W.  427. 

Evidence  given  by  a  witness  that  she 
had,  for  compensation,  received  ^'mas- 
seur"  treatments  from  the  defendant  for 
floating  kidney,  and  proof  that  defend- 
ant ran  an  advertisement  reading,  "Come 
and  take  masseur  treatment  and  learn  to 
Uve  without  drugs,"  will  warrant  a  con- 
viction for  practising  medicine  without 
a  license  under  the  Texas  statute  above 
set  forth.  Newman  v.  State  (1911)  61 
Tex.  Grim.  Rep.  338, 134  S.  W.  688. 

While  the  mere  giving  of  ordinary 
massage  treatments  is  not  the  practice 
of  medicine,  one  who  advertises  himself 
as  a  "scientific  manipulator^'  and  as  will- 
ing and  ready  to  receive  and  treat 
patients  suffering  from  all  sorts  of  ail- 
ments, and  who  undertakes  to  treat 
various  forms  of  disease  by  rubbing  and 
manipulation,  practises  medicine  within 
the  meaning  of  Laws  of  Utah  1911,  chap. 
93.  p.  135,  defining  the  practice  of  medi- 
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cine  as  "diagnosing,  treating,  op>erating 
upon,  or  prescribing  or  advising  for  any 
physical  or  mental  ailment  or  abnormal 
condition  of  another."  State  Medical 
Examiners  v.  Terrill  (1916)  —  Utah, 
— ,  161  Pac.  45L 

Optometrista,      ophthalmolosists,      or 
oculists. 

As  to  whether  an  ophthamologist  may 
be  regarded  as  practising  medicine,  see 
State  V.  Yegge  (1905,)  19  S.  D.  234,  69 
L.R.A.  504,  103  N.  W.  17,  9  Ann.  Gas. 
202,  which  is  set  forth  in  the  note  in  3 
L.R.A.(N.S.)  763. 

Earlier  cases  upon  the  question  wheth- 
er oculists  may  be  considered  as  practis- 
ing medicine  are  State  v.  Edmunds 
(1905)  127  Iowa,  333,  101  N.  W.  431; 
People  use  of  State  Bd.  of  Health  v. 
Smith  (1904)  208  IlL  31,  69  N.  E.  810, 
which  are  set  forth  in  the  note  in  3 
L.R.A.(N.S.)  763  J  State  v.  Blumenthal 
(1910)  141  Mo.  App.  502, 125  S.  W.  1188, 
set  forth  in  the  note  in  25  L.R.A.(N.S.) 
at  p.  1298;  and  Rex  v.  Harvey  (1910)  16 
Ont.  Week.  Rep.  433,  which  is  set  forth 
in  the  note  in  33  L.R.A.(N.S.)  at  p.  180. 

The  Pennsylvania  statute  Acts  June  3, 
1911,  P.  L.  639)  enacting  that  "it  shall 
not  be  lawful  for  any  person  in  the  state 
of  Pennsylvania  to  engage  in  the  practice 
of  medicine  and  surgery,  or  to  hold  him- 
self or  herself  forth  as  a  practitioner  in 
medicine  and  surgery,  or  to  assume  the 
title  of  Doctor  of  Medicine  and  Surgery, 
or  doctor  of  any  specific  disease,  or  to 
diagnose  diseases,  or  to  treat  diseases  by 
the  use  of  medicines  and  surgery  .  .  . 
excepting  those  hereinafter  exempted, 
unless  he  or  she  has  first  fulfilled  the  re- 
quirements of  this  act,"  construed  with 
reference  to  the  purposes  of  the  statute 
as  set  forth  in  its  preamble,  which  re- 
cites, 'Whereas  the  safety  of  the  citizens 
of  this  commonwealth  is  endangered  by 
incompetent  ph3rsicians  and  surgeons, 
and  a  due  regard  for  public  health  and 
the  preservation  of  human  life  demands 
that  none  but  competent  and  properly 
qualified  physicians  and  surgeons  shall 
be  permitted  to  practise  their  pro- 
fession," does  not  require  the  licensing 
of  optometrists,  who,  by  means  of  exami- 
nation of  the  eyes  of  patients,  sometimes 
by  the  aid  of  instruments  of  various 
sorts,  endeavor  to  ascertain  the  range 
of  vision,  visual  powers  in  general,  the 
extent  of  the  visual  field,  the  refractive 
state  or  condition  of  the  eye,  and  the 
position  and  movements  of  the  eyeball, 
and  who  adjust  and  make  lenses  to  over- 
come defects  of  vision,  but  who  do  not 
use  medicines  in    the    performance    of 
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their  work,  nor  resort  to  anything  of  the 
nature  of  sni^eal  treatment,  notwith* 
standing  they  may  employ  certain  meth- 
ods which  specialists  treating  diseases 
and  defects  of  the  eye  also  resort  to. 
Martin  v.  Baldy  (1916)  249  Pa.  253,  94 
Atl.  1091,  affirming  (1913)  23  Pa.  Dist. 
B.  959. 

Ghiropodlats. 

One  who  examined  and  manipulated 
an  ankle,  diagnosing  the  ailment  as  the 
result  of  the  carelessness  of  a  physician 
in  a  previous  operation  properly  to  re- 
place the  veins  and  cords,  applying  salve 
and  bandaging  the  ankle,  chai^ng  for 
the  treatment  and  giving  the  patient  a 
pamphlet  entitled^  ^'Chiropody  .  .  . 
Pedaology,"  and  a  business  card  setting 
forth  the  office  address,  office  hours,  and 
tele|>hone  number,  and  stating  that  a 
foot  and  hand  hospital  is  conducted  and 
that  the  practitioner  is  an  ^'M.  S.  C.,^' 
which  the  practitioner  told  the  patient 
meant  '^medical  surgeon  chiropodist,''  is 
not  simply  engaged  in  the  business  of  i> 
chiropodist,  but  in  the  practice  of  medi- 
cine as  defined  in  §  7  of  the  Illinois  Act 
of  1899.  People  use  of  State  Bd.  of 
Health  v.  Powella  (1913)  176  DL  App. 
603. 

Mental,  atas&etto*  ^r  paycliie  liealers, 
and  tlie  Uke. 

Earlier  cases  upon  the  question  wheth- 
er magnetic  or  mental  healers  may  be 
considered  as  practising  medicine  are 
Parks  V.  State  (1902)  159  Ind.  211,  59 
L.R.A.  190,  64  N.  E.  862;  State  v.  Heath 
(1904)  125  Iowa,  585,  101  N.  W.  429; 
People  V.  Phippin  (1888)  70  Mich.  6,  37 
N.  W.  888;  Reg.  v.  Valleau  (1900)  3 
Can.  Crim.  Gas.  435,  which  are  set  forth 
in  the  note  in  3  L.R.A.(N.S.)  at  p.  764; 
Bennett  v.  Ware  (1908)  4  Oa.  App.  293, 
61  S.  E.  546,  set  forth  in  the  note  in  24 
L.R.A.(N.S.)    103;   People    v.    Trenner 

(1908)  144  m.  App.  275;  State  v.  Yates 
(1910)  145  Iowa,  332,  124  N.  W.  174, 
which  are  set  forth  in  the  note  in  25 
L.R.A.(N.S.)     1297;     Witty     v.     State 

(1909)  173  Ind.  404,  25  L.R.A.(N.S.) 
1297,  90  N.  E.  627;   People  v.  Mulford 

(1910)  140  App.  Div.  716,  125  N.  Y. 
Supp.    660,   affirmed  without  opinion  in 

(1911)  202  N.  Y.  624,  96  N.  E.  1117;  and 
Rex  V.  Couture  (1909)  15  Can.  Crim. 
Cas.  147,  which  are  set  out  in  the  note 
in  33  L.R.A.(N.S.)  at  p.  180. 

One  styling  himself  a  '^vitapathic  and 
scientific  healer,'*  who  attempts,  for 
compensation,  to  heal  diseases  by  the 
power  of  mental  suggestion,  using  harm- 
less pills  and  electric  treatment  merely 
L.RJ^.1917C. 


as  an  aid  to  the  suggestion,  and  who  does 
not  attempt  to  treat  cases  requiring 
surgieal  skill,  may  be  convicted  under 
statutes  (Ala.  Pol.  Code,  §§  1626  et  seq.; 
Crim.  Code,  §  7564)  imposing  a  penalty 
upon  ''all  persons  who  treat  or  offer  to 
treat  diseases  of  human  beings  by  any 
system  of  treatment  whatsoever"  with- 
out having  first  successfully  stood  exami- 
nation upon  certain  branches  of  medical 
science  or  learning.  Smith  v.  State 
(1913)  8  Ala.  App.  352,  63  So.  28,  writ 
of  certiorari  denied  in  (1913)  183  Ala. 
116,  63  So.  70. 

In  this  case  the  questions  whether  the 
statute  is  applicable  to  one  who  practises 
faith  or  mental  cures  not  for  compensa- 
tion, but  gratuitously,  out  of  a  sense  of 
religious  duty,  or  whether,  if  intended 
so  to  apply,  it  violates  the  constitution- 
al guaranty  of  religious  freedom,  were 
expressly  left  undecided. 

One  who  undertakes,  for  compensa- 
tion, to  treat  persons  suffering  from  dis- 
ease, by  prayer  and  the  laying  on  of 
hands,  may  be  convicted  of  violating  the 
provisions  of  Alabama  Code,  §  7564, 
above  stated,  although  the  compensation 
charged  goes  to  the  ohureh,  from  the 
treasury  of  which  the  practitioner  re- 
ceives a  salary  as  its  bishop.  Fealy  v. 
Birmingham  (1916)  —  Ala.  App.  — ,  73 
So.  296.  In  this  case  it  was  said,  how* 
ever,  that  where  no  charge  is  made  for 
the  service,  but  recourse  is  had  merely 
to  prayer  without  the  emplo3Tnent  of  ma- 
terial or  human  agencies,  it  cannot  be 
said  that  the  person  invoking  divine 
j  interposition  in  behalf  of  another  is 
treating  or  offering  to  treat  diseases  of 
human  beings  by  any  system  within  the 
meaning  of  the  statute,  and  therefore  he 
is  not  practising  medicine. 

One  who,  under  the  title  ''Healer,'* 
maintains  an  office  and  holds  himself  out 
as  a  curer  of  disease,  which  he  ac^ 
complishes  without  the  use  of  dn^^  or 
the  like,  by  the  power  of  the  Almighty, 
and  attempts  to  cure  such  as  apply  to 
him,  receiving  pay  from  some  of  his 
patients,  comes  within  a  statute  defining 
the  practice  of  medicine  as  holding  one's 
self  out  to  the  public  as  being  ^ogaged  in 
the  diagnosis  and  treatment  of  disease, 
or  the  suggestion,  recommendation,  or 
prescribing  any  form  of  treatment  for 
the  intended  palliation,  relief,  or  cure 
of  a  physical  or  mental  ailment  of  any 
person,  with  the  intention  of  receiving 
therefor  any  fee,  gift,  or  compensation 
whatever,  or  the  maintenance  of  any 
office  for  the  treatment  of  persons  suffer- 
ing from  disease,  or  attaching  any  word 
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to  one's  name  indicating  that  he  is  en- 
gaged  in  the  treatment  of  disease;  nor 
is  the  giving  of  such  treatment  within 
the  exemption  clause  of  such  statute, 
which  says,  "Nothing  in  this  act  shall  be 
construed  to  prohibit  .  .  .  the  prao* 
tice  of  the  religious  tenets  or  general  be- 
liefs of  any  church  whatsoever,  not  pre- 
scribing or  administering  drugs,''  such 
exemption  not  authorizing  one  under  the 
cover  of  religion  or  a  religious  exercise 
to  go  into  healing  commercially  for  hire, 
using  prayer  as  the  curative  agency  or 
treatment.  Smith  v.  People  (1911)  61 
Oolo.  270,  36  L.R.A.(N.S.)  158,  117  Pac. 
612. 

Evidence  that  defendant  had  distribut- 
ed from  house  to  house  a  circular  in 
which  he  claimed  to  have  power  to  heal 
through  prayer,  and  that  investigators 
submitting  to  treatment  as  patients  were 
charged  a  fee,  warrants  a  conviction  for 
practising  medicine  without  a  license. 
People  use  of  State  Bd.  of  Health  v. 
McTier  (1914)  184  HL  App.  635. 

One  who  proposed  to  treat  sick  and 
diseased  people,  maintaining  an  office 
for  that  purpose,  and  who  treated 
patients  for  the  cure  and  relief  of  bodily 
infirmities  or  disease  by  examination  of 
the  person  and  by  rubbing  the  parts  of 
the  body  supposed  to  be  aflfected,  doing 
it  as  a  business  for  fees  charged  there- 
for, is  engaged  in  practising  medicine 
within  the  meaning  of  a  statute  (Laws 
1908,  chap.  63,  §  1;  Gen.  Stat.  1909,  § 
1890)  which  provides  that  "any  person 
shall  be  regarded  as  practising  medicine 
and  surgery  within  the  meaning  of  this 
act  who  shall  prescribe  or  who  shall 
recommend  for  a  fee,  for  like  use,  any 
drug  or  medicine,  or  perform  any  surgi- 
cal operation  of  whatsoever  nature  for 
the  cure  or  relief  of  any  wounds,  frac- 
ture, or  bodily  injury,  infirmity,  or  dis- 
ease of  another  person,  ...  or  any 
person  representing  or  advertising  him- 
self by  any  means  or  through  any 
medium  whatsoever,  or  in  any  manner 
whatsoever,  so  as  to  indicate  he  is  author- 
ized to  or  does  practise  medicine  or  sur- 
gery in  this  state  or  that  he  is  authorized 
to  or  does  treat  the  sick  or  others  afflict- 
ed with  bodily  infirmities."  Such  person 
is  not  exempted  from  its  operation  by 
the  provision  therein  that  nothing  in  the 
act  shall  be  construed  as  interfering  with 
any  religious  beliefs  in  the  treatment  of 
diseases,  although  the  practitioner  be- 
lieves that  the  words  of  Jesus  in  regard 
to  healing  can  be  carried  out,  that  from 
Bible  study  and  supplemental  study  of 
^y  and  suggestive  therapeutics 


he  can  to  some  extent  carry  out  such 
healing  practices,  and  that  it  is  his  duty 
to  do  so.  State  v.  Peters  (1912)  87  Kan. 
265, 123  Pac.  751. 

A  "p«ychic  healer"  who  undertakes  to 
treat  disease  by  prayer  and  the  laying  on 
of  his  hands  may  be  convicted  of  practis- 
ing medicine  without  a  license  under  Act 
30th  Leg.  chap.  123,  which  provides  that 
any  person  shall  be  regarded  as  practis- 
ing medicine  within  the  meaning  of  the 
act  who  shall  treat  or  offer  to  treat  any 
disease  or  disorder,  mental  or  physical, 
or  physical  deformity  or  injury,  by  any 
system  or  method,  or  to  effect  cures 
thereof,  and  charge  therefor,  directly  or 
indirectly,  money  or  other  compensation. 
Singh  V.  State  (1912)  66  Tex.  Grim.  Hep. 
166,  146  S.  W.  891. 

The  practice  of  "suggestive  ther- 
apeutics," consisting  of  a  laying  on  of 
hands  upon  the  part  of  the  body  where 
the  trouble  is,  and  upon  certain  parts  of 
the  spine  from  which  nerves  run  to  the 
affected  organ,  and  the  giving  of  certain 
suggestions  which  go  from  the  practi- 
tioner's mind  to  the  mind  of  the  patient, 
is  "a  system  or  mode  of  treating  the 
sick"  within  the  meaning  of  a  statute 
which  declares  that  "any  person  who 
shall  practise  or  attempt  to  practise  or 
hold  himself  out  as  practising  medicine 
and  surgery,  osteopathy,  or  any  other 
system  or  mode  of  treating  the  sick  or 
afflicted  in  this  state,  without  having  at 
the  time  of  so  doing  a  valid  unrevoked 
certificate  as  provided  in  this  chapter, 
shall  be  guilty  of  a  misdemeanor." 
State  V.  Pratt  (1914)  80  Wash.  96,  141 
Pac.  318. 

One  who  maintains  a  place  known  as 
the  "Progressive  Healing  Institute," 
treating  persons  who  resort  to  him  by 
prayer  and  the  laying  on  of  hands,  may 
be  convicted  of  practising  medicine 
without  a  license  under  Rem.  &  Bal. 
Code,  §§  8400-8405.  State  v.  Pratt 
(1916)  92  Waah.  200,  158  Pac.  981. 

ClairraTttats  and  spiritual  mediuns. 

One  who  claims  to  be  able,  by  his 
clairvoyant  powers,  to  diagnose  disease, 
is  not  protected  by  the  exception  in  favor 
of  clairvoyants,  from  conviction  under 
a  statute  (Rev.  Laws,  chap.  76,  §  8) 
which  imposes  a  penalty  upon  unlicensed 
persons  who  hold  themselves  out  as 
practitioners  of  medicine,  or  who 
practise  or  attempt  to  practise  medicine 
in  any  of  its  branches,  if  he  undertakes 
to  prescribe  medicine  for  the  cure  of 
disease.  Com.  v.  Lindsey  (1916)  223 
Mass.  392,  111  N.  £.  869. 

One  who,  when  consulted  by  a  patient. 
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goes  into  a  trance  in  which  she  is  told 
by  **occult  force^  what  the  matter  with 
the  patient  is^  and  what  remedies  to  pre- 
scribe, and  who,  on  coming  out  of  the 
trance,  prescribes  what  has  been  reyealed 
to  her,  is  not  within  the  exception  made 
in  favor  of  "clairvoyants"  in  §  9  of  fiev. 
Laws,  chap.  76,  if,  for  the  cure  or  allevia- 
tion of  any  pain,  disease^  or  ailment  of 
those  seeking  treatment  from  her,  she 
prescribes  or  directs  any  drug  or  medi- 
cine with  the  expectation  of  receiving 
eompensation  therefor.  Com.  v.  De  Lon 
(1914)  219  Mass.  217, 106  N.  E.  846. 

One  who  professed  to  be  able,  with  the 
aid  of  spirits,  to  diagnose  another's  ail- 
ments, and  who  for  compensation  gave 
a  treatment  by  passing  his  hand  over 
the  neck  and  forehead,  and  who  handed 
the  patient  a  bottle  of  liquid  and  direct- 
ed her  to  take  a  tablespoonfnl  each  morn- 
ing and  before  bedtime,  may  be  convicted 
of  violating  a  statute  forbidding  the 
practice  of  medicine  without  a  license, 
and  providing  that  "any  person  shall  be 
regarded  as  practising  medicine   within 


the  meaning  of  this  act  who  shall  treat 
or  profess  to  treat,  operate  on,  or  pre- 
scribe for  any  physical  ailment  or  any 
physical  injury  to  or  deformity  of  an- 
other," though  it  also  provides  that  the 
act  shall  not  apply  "to  any  person  who 
ministers  to  or  treats  the  sick  or  suffer- 
ing by  mental  or  spiritual  means  with- 
out the  use  of  any  drug  or  material 
remedy."  People  use  of  State  Bd.  of 
Health  v.  Moser  (1913)  176  HL  App.  625. 

Herbalist. 

It  is  error  to  give  the  general  affirma- 
tive charge  in  :&vor  of  the  state  in  a 
prosecution  for  practising  medicine  with- 
out a  license,  where  the  defendant  has 
testified  on  his  own  behalf  that  he  has 
not  treated  or  offered  to  treat  any  dis- 
ease of  any  human  being  in  any  way 
whatever,  but  that  he  merely  made  his 
medicine  or  tea  from  roots  and  herbs 
gathered  from  woods  nearby  and  sold  it 
to  people  who  came  to  his  tent  for  it; 
but  the  question  of  guilt  is  one  for  the 
jury.  Carter  v.  State  (1912)  3  Ala.  App. 
112,  67  So.  1022.  E.  S.  0. 


OKLAHOMA  SUPREME  COURT. 

UNITED  STATES  BOND  &  MORTGAGE 
COMPANY,  Plff.  in  Err., 

V. 

IDA  M.  KEAHEY  et  aL 
(—  Okla.  -— ,  155  Pac.  537.) 

Mortgage  —  assignee  of  equity  ^  right 

to  attack. 

N^liere  one  purchases  land  subject  to  a 
mortgage  thereon,  the  land  conveyed  is  ef- 
fectually charged  with  the  enonmbrance  to 
the  same  effect  as  if  the  purehaser  had  ex- 
pressly assumed  the  payment  of  the  debt, 
or  ha!d  himself  made  a  mortgage  on  the 
land  to  secure  it;  and  under  such  circum- 
Btances  the  purchaser  will  not  be  permitted 
to  question  the  validity  of  the  mortgage  on 
the  ground  that  it  was  void  as  to  his  grant- 
or. 
For  other  easeSy  see  Morigo^^  III,  im  IHff- 

1^2  N,  a, 

(January  II,  1916.) 

ERROR  to  the  District  Court  for  McClain 
County  to  review  an  order  overruling 
a   motion   for    a  new   trial   of   an   action 

Headnote  by  Habdt,  J. 

Note.  ^  For  right  of  purchaser  of  land 
subject  to  a  mortgage  to  question  the  valid- 
ity of  the  mortgage,  see  annotation  follow 
in^  this  case,  post,  832. 
L.R.A.1917C. 


brought  to  recover  on  two  promissory  notes 
and  to  foreclose  a  real  estate  mortgage 
given  to  secure  the  same.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Burwell,  Crockett  it  Johnson, 
for  plaintiff  in  error: 

Tlie  mortgages  sought  to  be  foreclosed 
were  valid. 

22  Cyc.  538,  16  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  300;  Capps  v.  Hensley,  23  Okla.  311, 
100  Pac.  515;  Beck  v.  Jackson,  23  Okla. 
812,  101  Pac.  1109;  St.  Louis  A  S.  F.  R. 
Co.  V.  Swearingen,  31  Okla.  785,  123  Pac. 
1122. 

The  right  to  avoid  mortgages  on  the 
ground  of  infancy  is  personal  to  the  minor. 

22  Cyc.  547;  16  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  296. 

Defendants  Hacker  were  estopped  to  ques- 
tion the  validity  of  the  mortgages. 

Foy  V.  Armstrong,  113  Iowa,  629,  85  N. 
W.  753;  Jones,  Mortg.  §  751;  Selby  v.  San- 
ford,  7  Kan.  App.  781,  54  Pac.  17 ;  Trusdell 
V.  Dowden,  47  N.  J.  £q.  396,  20  Atl.  972; 
Fuller  V.  Hunt,  48  Iowa,  163;  Brosseau  v. 
Lowy,  209  111.  405,  70  N.  E.  901;  Hiner 
V.  Whitlow,  66  Ark.  121,  74  Am.  St.  Rep. 
74,  49  S.  W.  353;  Gerdine  v.  Menage,  41 
Minn.  417,  43  N.  W.  91 ;  Gregory  v.  Arma, 
48  Ind.  App.  562,  96  X.  E.  196;  Batts  v. 
Middlesex  Bkg.  Co.  26  Tex.  Civ.  App.  515, 
63  S.  W.  1046. 

Messrs.  Rennie,  Hooker,  A  Moore  for 
defendants  in  error. 
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Hardy,  J.,  delivered  the  opinion  of  tlie 
court: 

The  United  States  Bond  &  Mortgage  Com- 
pany,  who  will  bo  referred  to  as  plaintiff, 
brought  suit  against  Ida  M.  Keahey,  J.  J. 
Hacker,  and  wife,  to  recover  on  two  promis- 
sory notes  executed  by  defendant  Keahey, 
and  to  foreclose  a  real  estate  mortgage  given 
to  secure  the  same.  There  is  no  controversy 
as  to  the  material  facts.  The  notes  were 
executed  by  defendant  Keahey  on  October 
15,  1908,  to  H.  A.  Kahler,  who  afterwards 
transferred  the  same  to  the  Penn  Mutual 
Life  Insurance  Company,  which  company 
later  transferred  same  to  plaintiff.  The 
execution  of  the  notes  and  mortgage  was  ad- 
mitted by  defendant  Keahey,  while  the 
Hackers  defend  on  the  ground  that  the 
mortgage,  having  been  executed  by  defend- 
ant Keahey  while  a  minor,  was  void  be- 
cause of  the  fact  that  the  lands  were  her 
personal  allotment  as  a  member  of  the  Choc- 
taw Tribe  of  Indians.  Plaintiffs,  in  response 
to  this,  pleaded  that  defendants  Hacker 
were  estopped  from  questioning  the  valid- 
ity of  the  mortgage  for  the  reason  that  they 
purchased  the  premises  subject  thereto. 
Judgment  was  rendered  in  favor  of  defend- 
ants Hacker  and  against  plaintiff,  and  the 
mortgage  sought  to  be  foreclosed  was  de- 
clared to  be  void.  The  court  further  found 
in  favor  of  plaintiff  and  against  defendant 
Keahey  for  the  amount  of  the  notes  sued 
on.  From  the  order  of  the  court  overruling 
the  motion  for  new  trial,  plaintiff  prosecutes 
error. 

The  principal  assignment  of  error  is  that 
the  findings  and  judgment  of  the  court  are 
not  sustained  by  sufficient  evidence  and  are 
contrary  to  law.  Several  propositions  are 
argued  under  this  assignment,  but  the  only 
one  we  deem  it  necessary  to  consider  is 
whether,  under  the  evidence,  the  finding  of 
the  court  that  defendants  Hacker  did  not 
purchase  the  premises  subject  to  the  mort- 
gage is  sustained  by  the  evidence.  This  be- 
ing an  equity  case,  under  the  rule  in  Schock 
V.  Fish,  45  Okla.  12,  144  Pac.  584,  where  it 
is  clearly  shown  that  the  finding  and  decree 
are  against  the  weight  of  the  evidence,  this 
court  vrill  consider  the  entire  record  in  said 
case,  weigh  the  evidence,  and  render  such 
judgment  as  the  trial  court  should  have 
rendered.  The  allottee,  Ida  M.  Keahey, 
prior  to  the  date  of  the  defendant  Hacker's 
deed,  sold  the  land  to  her  father,  J.  H. 
Boatright,  who  had  assumed  the  plaintiff's 
mortgage  and  agreed  to  pay  the  same. 
Thereafter  Boatright  sold  to  Hacker,  but 
the  deed  was  made  direct  from  Ida  M.  Kea- 
hey to  defendant  J.  J.  Hacker,  and  in  the 
warranty  clause  of  the  deed  it  is  warranted 
that  the  lands  therein  described  "are  free, 
clear,  discharged,  and  unencumbered,  of  and 
L.R.A.1917C. 


1  from  all  former  grants,  titles,  chargefl>  judg- 
ments, taxes,  and  encumbrances,  of  what 
nature  and  kind  soever,  except  a  mortgage 
for  $1,600." 

J.  H.  Boatright  testified  in  reference  to 
the  transacti<m  between  him  and  Hacker 
as  follows: 

Q.  What,  if  anything,  was  agreed  to  be- 
tween you  and  Mr.  Hacker  as  to  this  $1,500 
mortgage  on  the  property? 

A.  I  will  answer  that  the  best  way  I 
know  how  to  answer  it.  It's  like  this: 
When  I  was  trading  with  Mr.  Hacker  this 
farm  property  for  this  city  property,  why 
I  mentioned  a  $1,500  mortgage  that  my 
daughter  had  placed  on  the  land. 

Q.  That  is  the  mortgage  that  is  being 
foreclosed  in  this  case? 

A.  That  is  my  understanding,  and  I  told 
him  like  this  that  the  $1,500  mortgage  was 
against  it,  and  I  would  trade  him  my  equity 
there  in  the  place  for  this  property  here^ 
just  even  up.    .    .    . 

Q.  I  will  ask  you,  Mr.  Boatright,  if  the 
question  came  up  as  to  whether  he  would 
assume  the  mortgage  or  not?     .     .     . 

A.  It  was  in  Mr.  Hacker's  office  at  that 
time;  we  were  up  there  to  fix  up  the  deed, 
and  the  mortgage  was  mentioned,  and  also 
spoken  of  as  void  and  of  no  effect,  illegal. 

Q.  Why? 

A.  Because  my  daughter  was  not  of  age, 
but  still  insisted  that  the  mortgage  be  made 
a  note  of  in  the  deed  in  order  that  I  would 
not  be  tied  up  for  anything.    .    .    . 

Q.  I  will  ask  you  if  Mr.  Hacker  did  not 
ask  you  to  have  your  daughter  sign  a  deed 
not  mentioning  the  mortgage? 

A.  He  did. 

Q.  I  will  ask  you  if  at  the  time  of  your 
trading  that  Mr.  Hacker  said  that  he  would 
not  accept  the  mortgage,  but  said  to  put 
it  in,  except  the  mortgage? 

A.  As  I  remember  it  he  didn't  recognize 
the  mortgage  as  amounting  to  anjrthing, 
but  I  wanted  the  mortgage  mentioned  in 
the  deed  so  that  I  would  be  clear. 

Q.  Then  the  deed  was  made  as  you  under- 
stood the  trade  to  be? 

A.  Yes,  sir.  I  just  felt  this  way,  tliat 
if  the  mortgage  was  all  right,  the  land  waa 
good  for  it,  and  of  course  I  wanted  to  be 
clear  from  it. 

By  the  Court: 

Q.  Now,  Mr.  Boatright,  Hacker  didn't 
think  the  mortgage  amounted  to  anything? 

A.  I  don't  know  whether  he  did  or  not, 
but  I  didn't  want  to  be  liable  on  the  mort- 
gage; that  is  correct. 

Q.  Now,  in  the  event  the  mortgage  had 
to  be  paid,  who  was  to  pay  it? 

A.  Well,  I  just  figured  on  it  this  way, 
that  the  land  was  good  for  the  mortgage  if 
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it  had  to  be  paid.  That  was  my  understand- 
ing. 

Q.  From  whom? 

A.  From  the  one  who  owned  the  land  at 
the  time  it  bad  to  be  paid. 

The  defendant  J.  J.  Hacker  testified: 

Q.  What  difference  did  it  make  if  you 
didn't  assume  the  mortgage? 

A.  It  was  against  the  land. 

Q.  If  you  hadn't  assumed  and  agreed  to 
pay  the  mortgage,  they  couldn't  have  held 
you  for  ity  could  they? 

A.  It  was  on  the  land.  I  thought  they 
oould  have  held  me.    .    .    . 

Q.  What  I  am  trying  to  get  at  is  this : 
You  knew  that  if  you  didnt  assume  and 
agree  to  pay  the  mortgage,  they  could  not 
make  you  pay  it,  didn't  you  T 

A.  I  thought  that  they  could  collect  it  off 
the  land>  I  knew  that  was  the  only  way 
they  could  get  it  out  of  me. 

Q.  Then,  why  in  writing  to  them  did  you 
not  tell  them  that  you  never  assumed  and 
agreed  to  pay  it,  and  that  they  sliould  look 
to  Mr.  Boatright? 

A.  Because  Mr.  Boatright  said  he  didn't 
want  the  responsibility  of  the  loan,  and 
that  it  was  to  be  on  the  land. 

In  addition  to  this  the  defendant  Hacker 
testified  that,  after  purchasing  the  land,  he 
wrote  to  the  agent  of  plaintiff,  directing 
that  all  communications  in  the  future  con* 
cerning  the  land  be  directed  to  him;  and 
on  April  13,  1910,  plaintiff  mailed  defendant 
J.  J.  Hacker  a  statement  of  interest  due  at 
that  time,  and  thereafter  said  defendant 
caused  a  draft  in  payment  of  the  interest 
due  to  be  mailed  to  plaintiff.  On  the  dd  day 
of  September,  1910,  defendant  J.  J.  Hacker 
wrote  plaintiff  that,  while  he  had  received 
from  them  letters  acknowledging  receipt  of 
payment  of  the  interest  coupon,  he  would 
be  better  satisfied  if  he  received  the  canceled 
coupons,  for  he  presumed  that  the  mortgagie 
had  passed  into  other  hands  by  assignment, 
and  indicating  bis  desire  in  the  future  to  re- 
ceive the  canceled  coupons,  or  else  he  would 
remit  direct  to  the  holder  of  the  mortgage 
indebtedness.  In  explanation  of  his  pay- 
ment of  the  interest  and  the  correspondence 
above  mentioned,  he  stated  that  the  reason 
he  paid  the  interest  was  plaintiff  was 
threatening  to  foreclose  the  mortgage,  and 
he  was  not  clear  in  his  mind  at  that  time 
whether  he  was  liable  for  its  payment,  and 
was  not  ready  to  have  same  foreclosed,  and 
he  paid  the  interest  in  order  to  avoid  the 
foreclosure.  From  this  review  of  the  testi- 
mony we  think  the  finding  of  the  court  that 
defendant  Hacker  did  not  purchase  the 
premises  subject  to  the  plaintiff's  mortgage 
was  clearly  against  the  evidence. 

There  is  no  controversy  that  when  Ida  M. 
L.RJ^-1917C. 


Keahey  sold  to  her  father,  J.  H.  Boatright, 
he  assumed  the  mortgage  and  agreed  to  pay 
it;  neither  is  there  any  controversy  that  at 
the  time  Boatright  sold  to  Hacker  it  was 
the  express  agreement  that  Boatright  was 
not  to  be  liable  on  the  mortgage,  nor  that 
the  deed  recited  the  encumbrance.  In  addi- 
tion to  this,  the  statement  of  Boatright  that 
he  traded  his  equity  of  redemption  in  the 
mortgaged  premises  for  the  property  re- 
ceived in  exchange  therefor  is  undisputed; 
and  a  circumstance  strongly  corroborating 
this  statement  is  that  the  property  received 
from  Hacker  in  exchange  for  the  mortgaged 
premises  was  valued  at  $4,500,  while  much 
testimony  that  is  not  contradicted  shows 
the  value  of  the  mortgaged  property  to  be 
$6,000  or  more.  Defendant  Hacker's  only 
contention  is  that  he  was  to  pay  the  moct^ 
gage  if  it  was  a  valid  one,  but  that  if  he 
could  avoid  its  payment  on  the  ground  of 
its  being  illegal,  he  intended  at  all  times  to 
do  so.  This  may  have  been  his  intention, 
but  we  think  that  the  court  was  not  justi- 
fied, under  the  evidence,  in  finding  that 
there  was  no  agreement  upon  the  part  of 
Hacker  to  purchase  subject  to  the  mortgage. 
When  one  purchases  land  subject  to  a  mort* 
gage  thereon,  the  land  conveyed  is  effectu- 
ally charged  with  the  encumbrance  to  the 
same  effect  as  if  the  purchaser  had  express- 
ly assumed  the  payment  of  the  debt,  or  had 
himself  made  a  mortgage  on  the  land  to 
secure  it,  and  under  such  eircmnstances  the 
purchaser  is  not  allowed  to  defend  against 
the  mortgage  he  has  assumed  to  pay  on  the 
ground  that  it  is  not  valid  against  his 
grantor,  for,  having  purchased  the  premises 
subject  to  the  mortgage,  he  is  precluded 
from  assailing  its  validity.  Jones  v.  Per- 
kins, 43  Okla.  734,  144  Pac  183;  1  Jones, 
Mortg.  §§  336,  744.  Having  purchased  the 
equity  of  redemption  in  the  mortgaged  prem- 
ises and  agreed  to  take  the  land  subject  to 
the  mortgage,  the  amount  of  the  mortgage 
indebtedness  entered  into  the  consideration 
therefor;  and,  if  he  be  permitted  to  defeat 
the  mortgage  on  the  ground  of  its  invalid- 
ity, he  would  thus  defraud  his  grantor  and 
the  mortgagee.  This  would  be  a  specula- 
tion upon  the  validity  of  a  contract  from 
which  he  had  suifiered  no  harm,  and  would 
permit  him  to  withhold  money  to  which  he 
has  no  right,  and  without  any  consideration. 
In  theory  he  has  deducted  the  amount  of 
the  mortgage  from  the  purchase  price,  and 
it  would  clearly  be  inequitable  to  allow  him 
to  urge  the  invalidity  of  the  mortgage  and 
retain  the  amount  thereof,  which  was  in 
effect  furnished  by  his  grantor,  and  not 
apply  it  to  the  discharge  of  the  mortgage. 
Selby  V.  Sanford,  7  Kan.  App.  781,  54  Pac. 
17 ;  Green  v.  Houston,  22  Kan.  35 ;  Johnson 
V.  Thompson,  129  Mass.  398;  Foy  v.  Arm« 
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strong,  113  Iowa,  629,  85  N.  W.  753;  Trus- 
dell  V.  Dowden,  47  N.  J.  Eq.  306,  20  Atl. 
072;  Fuller  v.  Hunt,  48  Iowa,  163;  Brosseau 
V.  Lowy,  209  111.  405,  70  N.  E.  901;  Hiner 
T.  Whitlow,  66  Ark.  121,  74  Am.  St.  Rep. 
74,  49  S.  W.  353;  Gerdine  v.  Menage,  41 
Minn.  417,  43  N.  W.  91;  Gregory  r.  Arms, 
48  Ind.  App.  562,  96  N.  E.  196;  Batts  v. 
Middlesex  Bkg.  Co.  26  Tex.  Civ.  App.  515, 
63  S.  W.  1046. 

These  views  render  unnecessary  any  con- 
sideration of  the  other  questions  urged. 


The  judgment  is  therefore  rerersed,  and 
the  cause  remanded  to  the  trial  court,  with 
instructions  to  render  judgment  in  favor 
of  pfadntiff,  decreeing  a  foreclosure  of  its 
mortgage  upon  the  premises  embraced  there- 
in. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  March  7, 
1916. 


Annotation — Right  of  purchaser  of  land  subject  to  a  mortgage  to  qoeslioB 

the  validity  of  the  mortgage. 


It  is  not  intended  to  include  herein 
cases  involving  the  estoppel  of  a  subse- 
quent purchaser  of  land  to  assert  the 
invalidity  of  the  obligation  to  pay,  in 
order  to  escape  personal  liability  on  his 
assumption  of  and  agreement  to  pay  the 
mortgage  debt.  The  question  of  the 
right  of  a  mortgagee  to  enforce  the  pur- 
chaser's promise  to  pay  the  mortgage, 
where  the  grantor  was  not  liable,  is  con- 
sidered in  notes  in  22  L.R.A.(N.S.)  492; 
39  L.R.A.(N.S.)  151;  and  L.R.A.1916B, 
164.  Neither  is  it  intended  to  include 
herein  cases  involving  the  estoppel  of 
a  vendee  of  land  ^ho  takes  the  same  sub- 
ject to  a  mortgage,  to  assert  the  inva- 
lidity of  the  mortgage  on  the  ground  of 
usury.  For  cased  involving  this  point, 
see  notes  in  8  L.R.A.(N.S.)  814  and  48 
L.R.A.(N.S.)  840. 

Where  deed  contains  no  recitals  as  to 
encumbrances. 

No  estoppel  arises  against  the  grantee 
in  a  deed  with  full  warranties  of  title, 
which  does  not  refer  to  a  mortgage,  the 
amount  of  the  mortgage  not  being  de- 
ducted from  the  purchase  price  nor  as- 
sumed by  the  grantee.^. 

Nor  is  he  estopped  because  he  knew 
of  the  existence  of  the  mortgage  at  the 
time  he  accepted  his  deed,  where  he  did 
not  assume  or  agree  to  pay  the  mort- 
gage,*  or  because  he  knew  of  encum- 
brances on  the  land  and  purchased  it 
with  the  expectation  of  paying  those 
which  were  valid.*  Some  defenses  to  a 
mortgage  have  been  held  to  be  personal 
to  the  mortgagor,  and  hence  not  to  pass 
to  his  grantee.    For  example,  a  defense 


by  the  maker  of  a  note  secured  by  a 
mortgage,  of  duress,  illegal  considera- 
tion, or  the  coverture  of  one  of  the  mort- 
gagors, is  personal,  and  cannot  be  made 
by  a  subsequent  vendee  of  the  mortgaged 
premises.*  Nor  may  the  vendee  of  mort- 
gaged premises  who  purchases  with  no- 
tice of  a  mortgage  thereon  question  its 
validity  on  the  ground  that  it  was  made 
without  consideration  and  for  the  fraud- 
ulent purpose  of  defeating  the  claims 
of  the  mortgagor's  creditors/^  But  where 
the  mortgagor,  after  commencing  pro- 
ceedings to  set  aside  a  mortgage  for  fail- 
ure of  consideration  and  duress,  sold  the 
land  and  agreed  to  continue  the  proceed- 
ing to  cancel  the  mortgage,  the  grantee 
is  not  estopped  from  continuing  the  pro- 
ceeding after  the  nK>rtgagor's  death 
prior  to  the  final  termination  thereof.* 
Where  it  does  not  appear  that  the  gpran- 
tee  deducted  the  amount  of  the  mort- 
gage from  the  purchase  price,  the  fact 
that  he  withheld  a  much  less  sum  of 
money  for  the  purpose  of  defraying  the 
expense  of  contesting  the  mortgage,  in- 
stead of  amounting  to  a  recognition  of 
the  lien,  which  would  estop  him,  indi- 
cates that  he  did  not  intend  to  take  sub- 
ject to  the  mortgage.'^ 

Effect   of   general   recitals   or   agree- 
ments as  to  enonmbrances. 

To  estop  the  grantee  of  mortgaged  real 
estate  from  contesting  the  validity  of 
the  mortgage  it  must  be  described  in 
the  deed,  and  its  assumption  by  the  gran- 
tee must  be  in  the  nature  of  a  contract 
based  upon  a  valuable  consideration. 
Where  the  assumption  is  general  of  all 
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liens  and  encumbrances  on  the  premises, 
it  includes  only  valid  liens,  and  the  gran- 
tee is  not  bound  to  pay  a  mortgage 
which  does  not  constitute  part  of  the 
consideration  of  the  purchase  price,  and 
is  not  definitely  described.® 

A  conveyance  reciting  that  it  is  sub- 
ject to  all  liens  of  mortgages  does  not 
constitute  an  admission  that  there  are 
any  such  liens,  and  the  recital  does  not 
estop  the  grantee  from  denying  the  va- 
lidity of  a  lien  upon  the  premises;  nor 
can  the  grantor  by  a  subsequent  certifi- 
cate acknowledge  the  validity  thereof.^ 

The  purchaser  of  property  subject  to 
a  mortgage  which  contains  a  pact  de 
non  alienando  cannot  contest  its  validity 
upon  the  groimd  of  nonacceptance  by 
the  mortgagee,  where  the  mortgagor  was 
not  in  a  position  to  make  such  a  claim.^^ 
But  a  provision  of  this  character  does 
not  preclude  the  vendee  from  question- 


ing the  validity  of  the  mortgage,  since 
the  provision  does  not  have  the  effect 
of  making  that  a  mortgage  which  is  not 
one  in  fact.** 

Effeot   of   reoital   In   deed   tliat   It  Is 
subject  to  a  speolflo  mortsase* 

The  question  as  to  the  effect  of  a  re- 
cital in  a  deed  that  it  is  subject  to  a 
mortgage  to  estop  the  grantee  to  deny 
the  validity  of  the  mortgage  is  involved 
in  some  doubt.  In  New  York  it  is  held 
that  the  grantee  of  mortgaged  premises 
who  takes  a  deed  of  the  same  subject 
to  the  mortgage,  and  assumes  and  agrees 
to  pay  it,  is  thereby  estopped  from  con- 
testing the  consideration  and  validity 
thereof."  And  it  has  been  held  in  some 
jurisdictions  that  the  mere  recital  that 
the  deed  is  subject  to  a  mortgage  is  suf- 
ficient to  estop  the  grantee  therein  from 
contesting  its  validity  or  the  considera- 
tion.*'   The  extent  of  the  application  of 
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Am.  St.  Rep.  491,  17  N.  E.  352,  reversing 
(1886)    13  Daly,  449. 

10  Webre  v.  Bourgeois  (1892)  44  La.  Ann. 
334,  10  So.  728. 

libtflte  v.  Citizens'  Bank  (1881)  33  La. 
Ann.   705. 

w  Parkinson  v.  Sherman  (1878)  74  W.  Y. 
88^  30  Am.  Rep.  268.  In  this  case  the 
mortgage  was  alleged  to  be  invalid  on  the 
ground  that  the  mortgagor  did  not  have 
title  to  the  premises  at  the  time  of  the 
execution  of  the  mortgage.  Another  ground 
for  sustaining  the  estoppel,  however,  was 
that  the  grantee  had  entered  into  posses- 
sion of  the  premises  and  was  in  possession 
at  the  time  of  the  foreclosure  of  the  mort- 
gage, and  hence  he  could  not  assert  want 
of  title  in  the  grantor  as  against  the  mort- 
gage executed  by  the  latter  for  a  portion 
of  the  purchase  price. 

Compare  with  Bennett  y.  Bates  (1884) 
I,.RJ^.1917C.  63 


94  N.  Y.  354,  holding  that  a  recital  that 
the  conveyance  was  subject  to  a  certain 
mortgage  if  there  should  be  found  any- 
thing owing  upon  the  same  does  not  es- 
top the  grantee  from  disputing  the  amount 
of  the  mortgage  although  the  amount  wau 
deducted  from  the  purchase  price.  The 
general  rule  is  asserted  that  a  grantee  in 
a  conveyance  subject  to  the  payment  of  a 
mortgage  is  not  at  liberty  to  contest  the 
existence  or  validity  of  such  mortgage. 
This  rule  is  said  to  be  based  upon  the  the- 
ory that  the  grantee  labors  under  a  dis- 
ability imposed  upon  him  by  the  grantor, 
who  has  intentionally  retained  to  him- 
self the  privity  which  enables  a  party  to 
dispute  the  validity  of  an  apparent  Hen  on 
the  premises  granted.  The  court  adds: 
"We  see  no  reason  why  the  grantor  does  not 
possess  the  power  to  remove  this  disability 
by  afterward  conferring  the  right  which 
by  his  prior  conveyance  he  simply  with- 
held from  his  grantee.  While  we  have  been 
referred  to  no  case  which  holds  that  the 
mere  deduction  of  the  amount  of  a  mort- 
gage from  the  purchase  price  on  the  sale  of 
lands  imposes  upon  the  grantee  the  duty 
of  suffering  his  land  to  be  taken  in  payment 
of  such  mortgage,  yet  we  are  of  the  opinion 
that  this  fact  affords  some  evidence  of  the 
intention  of  the  grantor  to  subject  the 
property  conveyed  to  the  payment  of  such 
mortgage.  But  we  also  think  that  such  a 
fact  unaccompanied  by  an  agreement  to 
pay  the  mortgage  debt  is  merely  evidence 
of  the  existence  of  the  intention,  and  is 
neither  controlling  nor  conclusive.  It  may 
very  well  be  inferred  that  such  deduction 
was  made  for  the  protection  of  the  vendee 
against  the  questionable  encumbrance,  in 
which  case  the  mortgagee  could  derive  no 
benefit  from  it.*' 

18  American  Waterworks  Co.  v.  Farmers' 
Loan  &  T.  Co.  (1896)  20  C.  C.  A.  133,  36 
U.  S.  App.  563,  73  Fed.  956  (deed  described 
mortgage  and  contained  a  stipulation  that 
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this  rule  is  not  clear.  It  is  clear,  how- 
ever, that  if,  in  addition  to  the  recital 
that  the  deed  is  subject  to  the  mortgage, 
it  recites  that  the  grantee  assumed  it,^* 
or  it  appears  that  the  amount  thereof 
was  deducted  from  the  purchase  price 
and  the  mortgagor  remains  liable  to  the 


mortgagee  therefor,  the  grantee  is 
estopped  from  questioning  its  validity.** 
But  it  has  been  held  that  the  mere  recital 
in  a  deed  that  it  is  subject  to  a  mortgage 
does  not  estop  the  grantee,**  at  least  un- 
less he  assumed  and  agreed  to  pay  it.*^ 
And   it   has   been   held   that,   where   a 


It  was  subject  thereto;  defense,  lack  of  au- 
thority in  mortgagor,  a  corporation,  to 
execute  mortgage). 

Holmes  v.  Bennett  (1900)  14  Ariz.  208, 
127  Pac.  753,  holding  that,  where  real  es- 
tate was  purchased  subject  to  a  mortgage 
and  the  conveyance  ran  to  a  third  person, 
neither  the  purchaser «  nor  the  grantee 
can  make  the  defense  that  the  mortgage 
was  barred  by  the  Statute  of  Limitations 
at  the  time  the  land  was  acquired. 

Rramp  v.  Kramp  (1914)  185  111.  App. 
464   (conveyance  subject  to  mortgage). 

Johnson  v.  Thompson  (1880)  129  Mass. 
398  (deed  recited  that  the  conveyance  was 
subject  to  a  certain  mortgage). 

Tuite  v.  Stevens  (1867)  98  Haas.  305 
(sale  of  partnership  assets  by  assignee  of 
partnership,  subject  to  a  mortgage;  defense 
that  mortgage  was  fraudulent). 

Disbrow  v.  Jones  (1836)  Harr.  Ch. 
(Mich.)  48  (grantee  took  subject  to  mort- 
gage; defense  that  mortgage  was  not  signed 
by  a  sufficient  number  of  witnesses). 

Pittman  v.  Hall  (1886)  6  N.  Y.  S.  R.  853 
(the  grantee  purchased  subject  to  the  mort- 
gage, and  attempted  to  assert  its  invalid- 
ity on  the  ground  that  it  was  given  to 
defraud  the  creditors  of  the  mortgagor). 

Mott  v.  Maris  (1894)  —  Tex.  Civ.  App. 
— ,  29  S.  W.  826  (subject  to  trust  deed; 
defense,  lack  of  authority  in  mortgagor  to 
execute  mortgage). 

And  see  Garrett  v.  Puckett  (1860)  15 
Ind.  485,  holding  that,  where  the  grantor 
conveyed  the  mortgaged  premises  subject 
to  the  mortgage,  so  far  as  concerns  the 
rights  of  the  grantee,  it  is  immaterial 
whether  or  not  the  mortgage  was  at  that 
time  recorded. 

It  is  to  be  noted  in  connection  with 
some  of  the  foregoing  cases,  however,  that 
the  invalidity  of  the  mortgages  involved 
defenses  which  might  be  regarded  as  per- 
sonal to  the  mortgagor,  and  hence  could 
not  be  asserted  by  the  grantee.  See  su- 
pra, note  5.  And  the  Massachusetts  cases 
are  distinguishable  on  the  ground  that  in 
that  state  a  mortgage  operates  to  trans- 
fer the  legal  title  to  the  land  to  the  mort- 
gagee, and  a  subsequent  deed  would  there- 
fore operate  only  to  convey  the  equity  of  re- 
demption of  the  mortgagor.  See  infra, 
"Where  deed  is  for  mortgagor's  equity  of  re- 
demption." 

"Davis  ▼.  Davis  (1912)  19  Cal.  App. 
797,  127  Pac.  1051,  holding  that  the  gran- 
tee cannot  claim  that  the  mortgage  indebt- 
edness was  not  owing  or  was  barred  by 
the  Statute  of  Limitations  at  the  time  of 
the  conveyance  to  him,  where  he  took  sub- 
ject to  and  assumed  it. 

«Selby  V.  Sanford  (1898)  7  Kan.  App. 
L.RA..1917C. 


781,  54  Pac.  17,  holding  that  where  the 
grantee  takes  land  subject  to  a  mortgage 
and  deducts  the  amount  thereof  from  the 
purchase  price,  he  is  estopped  to  question 
its  validity,  if  the  mortgagor  is  personally 
liable  on  the  obligation  secured  by  the 
mortgage. 

w  Thompson  v.  Morgan  (1861)  6  IQnn. 
292,  Gil.  199,  holding  that,  in  a  proceeding 
to  foreclose  a  mortgage,  the  mere  fact  that 
a  deed  for  the  mortgaged  premises  exe- 
cuted subsequently  thereto  recited  that  it 
was  subject  to  the  mortgage  does  not 
estop  the  grantee  from  asserting  the  in- 
validity of  the  mortgage  on  the  ground 
that  it  was  not  signed  by  a  sufficient  num- 
ber of  witnesses,  since  such  a  mortgage  did 
not  pass  any  interest  in  the  land.  It  is 
recognized  that  the  grantee  might  have 
estopped  himself  from  questioning  the  va- 
lidity of  the  mortgage  by  any  appropriate 
clause  in  the  deed  recognizing  it  as  a  sub- 
sisting lien  and  waiving  its  defects. 

In  Calkins  v.  Copley  (1892)  29  Minn. 
471,  13  N.  W.  904,  it  is  pointed  out  that 
the  Thompson  Case  is  not  in  harmony  with 
the  doctrine  in  Massachusetts  and  else- 
where, and  the  rule  is  asserted  that  it  is 
"unquestionably  true  that  a  grantee  who 
accepts  a  conveyance  expressly  reciting  a 
prior  deed  or  mortgage  should  not  be  al- 
lowed to  impeach  the  title  of  such  prior 
grantee  or  mortgagee.  This  follows  as  a 
necessary  result  from  the  fact  that  a  grant- 
or may  impose  any  conditions  or  burdens 
upon  the  grant  that  he  chooses,  and  the 
'one  who  accepts  the  conveyance  and  de- 
rives title  under  it  cannot  in  such  case 
impeach  it." 

And  in  Ross  v.  Worthington  (1866)  11 
Minn.  438,  Gil.  323,  88  Am.  Dec.  95,  it  is 
held  that  a  defectively  executed  mortgage 
may  be  remedied  in  equity  not  only  as 
against  the  mortgagor,  but  also  as  against 
a  purchaser  of  the  land  who  had  notice 
thereof.  While  the  Thompson  Case  vras 
seemingly  disposed  of  on  the  ground  that 
the  mortgage  involved  was  not  effective  to 
pass  any  interest  in  the  land,  yet  the  sub- 
sequent holding  of  that  court  would  seem 
to  indicate  that  the  real  distinction  be- 
tween that  case  and  subsequent  cases  is 
that,  in  the  Thompson  Case,  the  proceed- 
ing was  by  a  statutory  action  at  law  to 
foreclose  the  mortgage,  and  that  the  rule 
there  announced  would  not  apply  if  relief 
was  sought  in  equity. 

"Robinson  Bank  v.  Miller  (1894)  1.53 
111.  244,  27  L.R.A.  440,  46  Am.  St.  Rep.  883, 
38  N".  E.  1078,  holding  that  a  grantee  may 
show  in  such  case  that  it  was  not  a  good 
faith  encumbrance. 

Brooks  V.  Owen   (1892)  112  Mo.  251,  19 


ANNO.— PURCHASEK'S  EIGHT  TO  QUESTION  VALIDITY  OF  MORTGAGE.         835 


mortgage  is  invalid  beeause  not  signed 
by  the  mortgagor,  a  subsequent  pur- 
chaser of  the  premises  under  a  convey- 
ance reciting  that  it  is  subject  to  this 
mortgage,  which  is  part  of  the  considera- 
tion for  the  Conveyance,  is  not  thereby 
estopped  from  showing  that  the  mortgage 
in  fact  has  no  existence,  and  hence  is  not 
a  lien  ttpon  the  land.**  If,  after  convey- 
ing  a  part  of  the  mortgaged  premises 
subject  to  the  mortgage,  the  mortgagor 
ascertains  that  neither  he  nor  the  land 
is  liable  on  the  mortgage  because  of  the 
fraud  practised  upon  him  in  securing  it, 
he  may  reaeind  the  arrangement  by 
which  the  grantee  assumed  the  mortgage 
and  relieve  him  from  his  obligation  in 
this  regard.  In  such  case  the  doctrine 
of  estoppel  of  the  grantee  will  not  ap- 
ply." 

The  general  rule  that,  where  a  pur- 
chaser of  real  estate  accepts  a  convey- 
ance describing  an  encumbrance  there- 
on, and  stipulating  that  the  Conveyance 
is  made  subject  thereto,  he  cannot  ques- 
tion the  validity  thereof,  has  been  based 
on  the  ground  that  he  has  no  right  to 
challenge  the  validity  of  a  lien  on  the 
premises  which  his  grantor,  by  the  terms 
of  his  conveyance,  did  not  see  fit  to 
challenge,  but  in  effect  recognized  in  the 
most  formal  manner  by  stipulating  that 
the  property  was  conveyed  subject  there- 


to. Under  sneh  circumstances  and  iq 
contemplation  of  law,  the  vendee  ac- 
quires only  an  equity  of  redemption  in 
the  mortgaged  land,  and  it  would  be  a 
breach  of  good  faith  on  his  part,  after 
purchasing  this  right  and  nothing  more, 
to  deny  the  validity  of  the  lien  to  which 
his  purchase  was  subject.*^  And  it  has 
been  reasoned  that  the  effect  of  a  recital 
in  a  deed  that  the  land  thereby  conveyed 
is  subject  to  a  certain  mortgage  which 
the  grantee  agrees  to  pay  is  to  charge  the 
land  with  a  lien  as  effectually  as  though 
the  grantee  had  himself  executed  a  mort- 
gage of  that  purport.'* 

Effeet  of  «M»]nLptiom  of  speoifle  mort- 


It  has  been  held  that  an  agreement  in 
a  deed  by  the  grantee  to  pay  a  mortgage 
on  the  land  conveyed  out  of  the  purchase 
price  constitutes  an  assumption  of  the 
mortgage,  and  precise  and  formal  words 
are  not  necessary  to  impose  upon  the 
grantee  a  duty  to  pay  the  mortgage, 
even  though  it  is  invalid  as  to  the 
mortgagor.**  The  express  assumption 
by  the  grantee  of  a  mortgage  upon 
the  land  described  in  his  deed  oper- 
ates to  estop  him  from  asserting  its 
invalidity,**  especially  where  the 
amount  of  the  mortgage  is  deducted  from 
the  purchase  price,**  or  the  grantee  ex- 


8.  W.  723,  iW  8.  W.  402,  holding  that  a 
recital  in  a  deed  that  it  is  subject  to  a 
certain  mortgage  does  not  estop  the  gran- 
tee from  asserting  its  invalidity,  where  he 
did  not  expressly  assume  it  and  it  was 
not  deducted  from  or  made  a  part  of  the 
consideration.  Defense  was  failure  of  con- 
sideration to  mortgagor. 

Brunswick  Realty  Co.  v.  University 
Invest.  Co.  (1913)  43  Utah,  75,  134  Pac. 
608,  holding  that,  where  it  is  not  made  to 
appear  that  any  part  of  the  mortgage  in- 
debtedness was  deducted  from  the  pur- 
chase price  of  the  land  covered  thereby,  the 
fact  that  the  grantee  took  his  conveyance 
subject  to  the  mortgage  does  not  estop 
him  from  showing  the  amount  actually 
owing  on  the  mortgage  by  the  mortgagor 
at  the  time  of  the  conveyance  to  the 
grantee. 

"Goodman  v.  Randall  (1877)  44  Conn. 
321.  In  thia  case  the  court  expressly  re- 
fused to  pass  upon  the  question  as  to 
whether  or  not  the  grantee  was  liable  upon 
his  promise  to  pay  the  debt  secured  by  the 
mortgage. 

And  see  Campbell  v.  Benjamin  (1873) 
60  III.  244,  holdmg  that,  although  a  con- 
veyance of  land  contains  no  provision  by 
which  the  grantee  assumes  a  trust  deed 
encumbering  the  premises  or  a  recital  that 
his  conveyance  is  subject  thereto,  never- 
theless where  the  amount  of  the  trust  deed 
is  deducted  from  the  purchase  price  and 
L.RAl.1917C. 


there  is  evidence  that  he  agreed  with  his 
grantor  to  pay  the  encumbrance,  he  will 
not  be  permitted  to  attack  the  validity 
thereof  on  the  ground  of  the  lack  of  title 
in  his  grantor. 

WMagie  V.  Reynolds  (1893)  61  N.  J.  Eq.* 
113,  26  Atl.  160. 

•w  American  Waterworks  Co.  v.  Farmers' 
Loan  ft  T.  Co.  (1894)  20  C.  C.  A.  133,  36 
U.  S.  App.  663,  73  Fed.  966. 

«iAlvord    V.     Spring    Valley    Gold    Co.' 
(1896)  106  Cal.  647,  40  Pac.  27. 

MBrosseau  v.  Lowy  (1904)  209  lU.  406, 
70  N.  E.  901. 

•BFigart  v.  Haldennan  (1881)  75  Ind.' 
664  (grantee  assumed  mortgage;  defense 
that  mortgage  did  not  definitely  and  ac- 
curately describe  the  lajid  of  mortgagor). 
Gowans  v.  Pierce  (1896)  67  Kan.  180,  45 
Pac.  686  (the  deed  contained  a  recital  that 
the  grantee  assumed  the  mortgage,  which 
was  made  part  of  the  purchase  price). 

Brown  v.  Avery  (1899)  119  Mich.  384, 
78  N.  W.  331  (grantee  assumed  mortgage 
as  part  of  purchase  price;  defense,  subse- 
quently acquired  tax  title). 

Smith  v.   Graham    (1876)    34  Mich.   302 
(grantee    took    land    subject    to    mortgage 
and   subsequently  recognised  it   by   agree-  * 
ing  with  the  mortgagee  for  forbearance). 

MHadley  v.  Clark  (1902)  8  Idaho,  497, 
69  Pac.  319  (deed  recited  that  land  was 
conveyed  subject  to  a  mortgage,  and  the 
amount    thereof    was    deducted    from    tho 
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purchase  price;  defense,  informality  of  exe- 
cution by  husband  and  wife). 

Hill  v.  Minor  (1881)  79  Ind.  48  (vendee 
assumed  the  mortgage  as  part  of  the  pur- 
chase price;  defense  that  unpaid  notes  had 
been  merged  in  a  foreclosure  before  the 
time  of  his  purchase). 

Freeman  v.  Auld  (1914)  44  N.  Y.  30,  38 
Atl.  763  (conveyance  was  subject  to  mort- 
gage and  the  amount  was  deducted  from 
the  purchase  price;  claim  that  only  a  por- 
tion of  the  amount  of  the  mortgage  had 
ever  been  advanced  by  the  mortgagee). 

Batts  V.  Middlesex  Bkg.  Co.  (1901)  26 
Tex.  Civ.  App.  515,  63  S.  W.  1046  (con- 
veyance was  subject  to  a  mortgage  which 
formed  part  of  the  oonaideration ;  defense 
that  land  was  a  homestead  when  the  mort- 
gage was  given). 

» Reeves  v.  Vinacke  (1880)  1  McCrary, 
213,  Fed.  Gas.  No.  11,663  (the  grantee  stip- 
ulated that  the  premises  were  covered  by 
a  mortgage  which  he  agreed  to  pay;  de- 
fective description  of  premises). 

Kennedy  v.  Brown  (1878)  61  AU.  296 
(the  grantee  expressly  assumed  and  agreed 
to  pay  the  mortgage  and  the  amount  was 
deducted  from  the  purchase  price). 

Pidgeon  v.  Trustees  of  Schools  (1867) 
44  111.  601  (grantee,  who  assumed  and 
agreed  to  pay  a  mortgage  upon  the  land 
therel)y  conveyed,  cannot  assert  the  in- 
validity of  the  mortgage  on  the  ground 
that  the  grantors  did  not  waive  their  home- 
stead rights  as  required  by  statute). 

Kellums  v.  Hawkins  (1890)  36  IlL  App. 
161  (vendee  for  a  sufficient  consideration 
expressly  agreed  to  pay  a  mortgage  on 
premises  conveyed,  held  estopped  to  ques- 
tion its  validity  on  the  ground  of  inaccur- 
acy of  description ) . 

P  Price  V.  Pollock  (1874)  47  Ind.  362  (land 
conveyed  subject  to  a  mortgage  which  the 
vendee  assumed  and  agreed  to  pay;  at- 
tempt to  contest  validity  of  mortgage  on 
the  ground  of  failure  of  consideration  to 
mortgagor). 

Green  v.  Houston  (1879)  22  Kan.  36 
(rule  applies  to  subsequent  purchaser  from 
the  original  grantee,  where  both  he  and 
hia  grantor  had  assumed  and  agreed  to  pay 
the  mortgage  as  part  of  the  purchase  price; 
defense  that  mortgage  was  void  under  pre- 
emption laws). 

Terry  v.  Durand  Land  Co.  (1897)  112 
Mich.  665,  71  N.  W.  625  (grantee  assumed 
and  agreed  to  pay  the  mortgage;  defense 
that  assignment  of  mortgage  was  void). 

Crawford  v.  Edwards  (1876)  33  Mich. 
364  (the  deed  recited  that  it  was  subject 
to  a  certain  mortgage,  which  the  grantor 
assumed  and  agreed  to  pay;  defense  that 
mortgage  was  without  consideration). 

Moulton  V.  Haskell  (1892)  50  Minn.  367, 
52  N.  W.  960  (grantee  took  subject  to  the 
mortgage  and  agreed  to  pay  the  same; 
defense,  invalidity  and  insufficiency  of  con- 
sideration). 

Alt  V.  Banhobser  (1886)  36  Minn.  57,  29 
N.  W.  674   (the  grantee  had  notice  of  the  i 
L.R.A.1917C. 


mortgage  and  took  his  deed  subject  there- 
to and  agreed  to  pay  the  same;  defense 
that  wife  of  mortgagor  did  not  join  in  the 
execution  of  the  mortgage). 

Curry  v.  Lafon  (1908)  133  Mo.  App.  163, 
113  S.  W.  246  (grantee,  a  joint  mortgagor, 
assumed  and  agreed  to  pay  the  mortage; 
defense,  invalidity  of  the  note  secured  by 
the  mortgage). 

Skinner  v.  Reynick  (1880)  10  Neb.  323. 
35  Am.  Rep.  479,  6  N.  W.  369  (the  grantee 
purchased  subject  to  the  mortgage  and 
agreed  to  pay  the  same). 

Bond  V.  Dolby  (1885)  17  Neb.  401,  23 
N.  W.  351  (the  grantee  assumed  and  agreed 
to  pay  the  mortgage  and  retahied  the 
amount  thereof  from  the  purchase  price; 
defense,  lack  of  title  in  the  mortgagor). 

Goos  V.  Goos  (1898)  57  Neb.  294,  77  N. 
W.  687  (grantee  assumed  and  agreed  to 
pay  the  mortgage  and  the  amount  was  de- 
ducted from  the  purchase  price;  defense 
that  mortgage  was  fraudulent). 

McGregor  y.  Eastern  Bldg.  ft  L.  Aaso. 
(1904)  5  Neb.  (Unof.)  563,  99  N.  W.  509 
(grantee  assumed  and  agreed  to  pay  the 
mortgage;  defense  that  mortgagor  was  a 
foreign  corporation  not  authorized  to  trans- 
act business  in  the  state). 

Cummings  v.  Jackson  (1897)  55  N.  J. 
Eq.  805,  38  Atl.  763  (the  grantee  assumed 
and  agreed  to  pay  the  mortgage  and  the 
amount  thereof  was  deducted  from  the  pur- 
chase price;  defense  that  in  form  the  mort- 
gage was  insufficient  to  create  a  lien  upon 
real  estate). 

Clark  V.  Davis  (1880)  32  N.  J.  Eq.  530 
(grantee  assumed  and  agreed  to  pay  the 
mortgage,  and  attempted  to  defend  on  the 
ground  that  it  was  given  for  a  portion  of 
the  purchase  price  of  land  and  that  the 
land  fell  short  of  the  quantity  contracted 
for  in  the  deed). 

McConihe  v.  Fales  (1887)  107  N.  Y.  404, 
14  N.  £.  285  (grantee  taking  subject  to 
mortgage  and  agreeing  to  pay  it  cannot 
question  consideration  or  validity  of  mort- 
gage, and,  while  continuing  in  possession  of 
the  land  under  his  deed,  he  cannot  ques- 
tion the  mortgagor's  title).  Parkinson  v. 
Sherman  (1878)  74  N.  Y.  88,  30  Am.  Rep. 
268  (srantee  took  subject  to  mortgage  and 
agreed  to  pay  it;  defense  that  mortgagor 
had  no  title  to  premises  mortgaged). 

Ritter  v.  Phillips  (1873)  53  N.  Y.  586 
(grantee  assumed  and  agreed  to  pay  the 
mortgage). 

Newton  v.  Evers  (1911)  143  App.  Div. 
673,  128  N.  Y.  Supp.  327,  reversing  (1010) 
68  Misc.  364,  123  N".  Y.  Supp.  1009  (gran- 
tee, who  assumed  and  agreed  to  pay  the 
mortgage,  cannot  assail  mortgagor's  title). 

National  SUte  Bank  v.  Hibbard  (1873) 
45  How.  Pr.  (N.  Y.)  280  (the  grantee  as- 
sumed and  agreed  to  pay). 

Johnson  v.  Parmely  (1878)  14  Hun  (N. 
Y.)  398  (conveyance  subject  to  mortgage, 
which  the  grantee  assumed  and  agreed  to 
pay  as  part  of  the  purchase  price;  defense 
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knowledge ••  or  recognition*'  of  the 
mortgage  by  the  grantee,  together  with 
his  promiee  to  pay  it,  will  also  estop  him 
from  asserting  its  invalidity.  Where  the 
grantee  is  estopped  to  assert  the  invidid- 
ity  of  a  mortgage,  persons  claiming 
through  him,  inelnding  purchasers  under 
a  foreclosure  of  his  interest  in  the  land, 
are  likewise  estopped  to  the  same  er* 
tent,^  and  the  estoppel  of  the  vendee  of 
land  who  has  assumed  and  agreed  to  pay 
a  mortgage  against  it,  to  dispute  the 
validity  of  the  mortgage,  extends  to 
persons  succeeding  to  the  vendee's  title 
under  Statutes  of  Descent.^ 


Sfleet  of  exooptloB.  •£  aiortsase  fvom 

According  to  the  weight  of  authority, 
the  exception  of  a  mortgage  from  cove- 
nants of  warranty  does  not  indicate  the 
intention  to  convey  only  the  grantor's 
interest  in  the  land  exclusive  of  the  mort- 
gage, but  the  purpose  of  the  exception  is 
merely  to  protect  the  grantor  from  lia- 
bility upon  his  covenants  of  title,  a&d 
hence  such  an  exception  in  and  of  itself 
is  not  sufficient  to  estop  the  grantee  from 
asserting  the  invalidity  of  the  mort- 
gage.'^ And  it  has  been  held  that,  where 
a  mortgage  has  been  excepted  in  a  cove- 


that  mortgage  bad  been  paid  and  satisfled 
prior  to  conveyance).    . 

Midland  Sav.  &  L.  Co.  v.  Neighbor  (ldl6) 
—  Olda.  — ,  154  Pao.  606  (the  grantee  ex* 
pressly  assumed  and  agreed  to  pay  the 
mortgage) . 

Holmes  v.  Ferguson  (1856)  1  Or.  220 
(deed  recited  the  existence  of  the  mortgage 
and  contained  an  agreement  by  the  gran* 
tee  to  pay  the  same;  grantee  estopped  to 
deny  the  existence  of  the  mortgage). 

Mitchell  V.  National  R.  Bldg.  A  U  Asso. 

(1899)  Tex.  Civ.  App.  — ,  49  S.  W.  624 

(grantee  assumed  and  agreed  to  pay  the 
deed  of  trust  and  the  grantor  remained 
liable  for  the  mortgage  indebtedness). 

Brown  v.  Elwell  (1897)  17  Wash.  442,  49 
Pac.  1068  (grantee  assumed  payment  of 
the  mortgage;  defense  that  mortgage  was 
not  properly  executed  to  create  lien  on 
homestead) . 

<6Hill  v.  Moulton  (1886)  76  6a.  831  (the 
vendee  knew  of  the  mortgage  and  as  part 
of  the  purchase  price  agreed  to  pay  it). 

^'Alvord  V.  Spring  Valley  Gold  Co. 
(1895)  106  CaL  547,  40  Pac.  27  (deed  recog- 
nized a  mortgage  on  the  land  conveyed  to 
be  a  valid  subsisting  obligation,  and  con- 
tained a  promise  to  pay  it;  defense,  lack 
of  authority  in  mortgagor,  a  corporation,  to 
execute  mortgage). 

2«  Key  West  Wharf  &  Coal  Co.  v.  Porter 
(1912)  63  Fla.  448,  58  So.  599,  Ann.  Cas. 
1914A,  173. 

SBLang  V.  Dietz  (1901)  191  IlL  161,  60 
N.  £.  841,  affirming  (1901)  03  111.  App.  148. 

MStough  V.  Badger  Lumber  Go.  (1905) 
70  Kan.  713,  79  Pac.  737,  holding  that, 
where  the  mortgaged  premises  are  con- 
veyed by  warranty  deed,  the  mere  fact  that 
mortgages  upon  the  property  are  excepted 
in  the  warranty  clause  does  not  estop  the 
grantee  to  contest  the  validity  of  the  mort- 
gages, if  the  land  is  not  conveyed  subject 
thereto,  or  the  grantee  does  not  expressly 
assume  and  agree  to  pay  them. 

Weed  Sewing  Mach.  Co.  v.  iBmereon 
(1874)  115  Mass.  554,  holding  that  the 
description  of  mortgaged  premises  as  sub- 
ject to  a  mortgage,  and  the  exception  of 
the  mortgage  in  the  covenants  of  warranty, 
are  for  the  purpose  of  protecting  the  grant- 
or from  liability  upon  his  covenants,  and 
do  not  have  the  effect  of  charging  the 
«rrantee. 
L.R.A.1917C. 


Gerdine  v.  Menage  (1889)  41  Minn.  417, 
43  N.  W.  91,  holding  that  the  purpose  of 
the  egieeption  ol  a  mortgage  in  a  warranty 
clause  is  to  qualify  the  liability  of  the 
grantor.  In  fact  the  deed  constitutee  a 
conveyance  of  the  equity  of  redemption^ 
and  it  will  be  presumed  that  the  purchase 
price  is  adjusted  accordingly,  and  that  it 
is  for  the  purchaser  to  pay  the  mortgage; 
but  since  the  conveyance  is  not  made  in 
terms  subject  to  the  mortgage,  the  grantee 
is  not  estopped  to  contest  its  validity. 

Calkins  v.  Copley  (1882)  29  Minn.  471, 
13  N.  W.  904,  holding  that  a  recital  in  a 
deed  that  the  land  conveyed  is  free  from 
all  encumbrances  except  a  mortgage  does 
not  estop  the  grantee  from  denying  the 
existence  or  validity  of  a  mortgage,  al- 
though he  would  be  estopped  if  the  eon« 
veyance  were  subjeet  to  uie  mortgage  an4 
he  agreed  to  pay  it. 

Boyer  v.  Price  (1907)  45  Wash.  667,  8S 
Pac.  1106,  holding  that  the  exception  of  a 
designated  mortgage  in  a  warranty  of  title 
clause  in  a  deed  does  not  estop  the  grantee 
from  asserting  the  invalidity  of  the  mort- 
gage, and  the  defense  that  the  foreclosure 
action  was  barred  by  the  Statute  of  Limi- 
tations. 

Bennett  v.  Keehn  (1886)  67  Wis.  154,  29 
N.  W.  207,  30  N.  W.  112,  holding  that'  the 
mere  exception  of  a  mortgage  in  the  war* 
ranty  of  title  clause  does  not  of  itself 
estop  the  grantee  from  making  any  defense 
to  the  mortgage  which  his  grantor  might 
have  made. 

But  in  Riley  v.  Rice  (1884)  40  Ohio  St. 
441,  it  is  held  that  the  exception  of  a  mort- 
gage, in  the  warranty  of  title  clause  oper* 
ates  to  estop  the  grantee  from  asserting 
the  invalidity  of  the  mortgage  because 
defectively  executed,  where  it  is  neverthe- 
less valid  as  between  parties,  owing  to  the 
provisions  of  a  remedial  statute.  Refer- 
ring to  the  effect  of  the  recitals  in  the  deed, 
the  court  said  that  they  are  particular  and 
style  the  instrument  referred  to  a  mort- 
gage, and  recognize  it  as  an  encumbrance« 
and  a  lawful  claim  on  the  premises  for  the 
full  amoimt,  and  that  the  further  stipula- 
tion that  the  grantee  assumes  and  agreea 
to  pay  the  mortgage  has  no  greater  effect 
to  subject  the  premises  than  the  preced- 
ing rentals. 
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nant  againat  eocumbrances,  a  grantee  is 
not  estopped  to  assert  the  invalidity  of 
.the  mortgage,  although,  in  fixing  the 
purchase  price,  the  amount  of  the  mort- 
gage was  withheld  from  the  vendor.** 

But  it  has  been  held  that  the  exception 
of  a  designated  mortgage  from  the  war- 
ranty of  title  clause  estops  the  grantee 
where  the  amount  of  the  mortgage  was 
Considered  in  fixing  the  amount  the  gran- 
tee was  to  pay  the  grantor,  since  in  ef* 
feet  the  sale  was  of  the  latter's  equity 
of  redemption.  Another  important  ele» 
ment  in  this  case  was  the  fact  that  the 
mortgagor  remained  personally  liable  on 
the  indebtedness  secured  by  the  mort- 
gage.*" 

Wbere  deed  is  for  mortsasor^s  equity 
of  redemption. 

The  doctrine  of  the  cases  holding  that 
the  grantee  is  estopped  to  assert  the  in- 
validity of  a  mortgage  to  which  his  deed 
is  expressly  made  subject,  or  which  he 
expressly  assumes  and  agrees  to  pay,  is 
generally  based  upon  the  ground  that 
such  a  conveyance  in  effect  is  merely  of 
the  mortgagor's  equity  of  redemption  in 
the  land  and  that,  where  the  puipose  of 
the  parties  to  convey  only  a  limited 
estate  is  thus  disclosed,  the  grantee  can- 
not subsequently  claim  that  a  larger 
estate  was  actually  conveyed.  For  ex- 
ample, where  only  a  definite  and  ascer- 
tained equity  is  conveyed,  it  is  an  al- 
most irresistible  conclusion  that  allow- 
ance has  been  made  by  deducting  the 
amount  of  the  mortgage  from  the  price 


of  the  land,  and  that  hence,  if  the 
grantee  is  allowed  to  claim  a  deduction 
from  the  amount  of  the  mortgage,  he 
gets  something  whioh  he  never  bought 
and  which  was  never  conveyed  to  huu. 
Hence,  where  the  conveyance  is  merely 
of  the  mortgagor's  equity  of  redemption, 
the  grantee  cannot  assail  the  validity  of 
a  mortgage  thereon.** 

Wl&ere   pnrcliaBe   is   under   ezeoutioift 
sale. 

Where  a  creditor  levies  upon  and  sells 
his  debtor's  land  subject  to  a  mortgage 
thereon,  he  in  effect  recognizes  the  va- 
lidity of  the  mortgage,  and  he  cannot 
thereafter  assert  its  invalidity.*^  This 
rule  undoubtedly  applies  where  the  aU 
leged  invalidity  was  that  the  mortgage 
was  executed  to  defraud  the  creditors 
of  the  mortgagor.**  It  has  been  held, 
however,  that  the  effect  of  such  a  levy 
and  sale  is  to  convey  to  the  purchaser 
all  right,  title,  and  interest  of  the  mort- 
gago;r  in  the  premises,  and  that  the  gran- 
tee in  the  creditor's  deed  is  not  estopped 
from  asserting  the  invalidity  of  a  mort- 
gage where  it  does  not  constitute  a  valid 
Hen  upon  the  property.** 

The  mere  fact  that  upon  an  execution 
sale  of  land  a  certificate  of  the  recorder 
was  read  showing  the  existence  of  a 
mortgage  on  the  land  does  not  estop  the 
purchaser  from  contesting  the  vaUdity 
of  the  mortgage,  where  the  land  was  sold 
subject  to  the  mortgage  and  the  amount 
paid  does  not  appear  to  have  been  for 
the  land  over  and  above  the  mortgage.*' 


siRallam  v.  Telleran  (1808)  56  Neb. 
255,  75  N.  W.  560. 

M  United  States  Bonb  &  Mobtg.  Co. 
V.  Keahey,  ante,  829;  Jones  ^.  Perkins 
(1915)  4S  Okla.  734,  144  Pac  183. 

SSKnoop  V.  Kelsey  (1890)  102  Mo.  291, 
22  Am.  St.  Rep.  777,  14  S.  W.  110,  holding 
that  the  purchaser  of  the  equity  of  redemp- 
tion cannot  assail  the  validity  of  a  mort- 
gage on  the  land  conveyed,  on  the  ground 
that  it  was  given  to  defraud  creditors. 

Peterson  v.  Reid  (1912)  80  N.  J.  Eq.  460, 
85  Atl.  250,  holding  that,  where  the  pur- 
pose of  a  conveyance  subject  to  a  mort- 
gage is  to  convey  the  grantor's  equity  in 
the  land,  the  grantee  cannot  assert  in  his 
own  behalf,  as  a  defense  to  the  mortgage, 
an  equity  which  existed  in  favor  of  his 
gp-antor. 

M  Willis  V.  Terry  (1894)  15  Ky.  L.  Rep. 
753,  24  S.  W.  621,  holding  that  the  pur- 
chaser of  land  under  an  execution  sale  can- 
not assert  the  invalidity  of  the  mortgage 
thereon,  on  the  ground  that  the  land  is  not 
properly  described,  where  the  sale  is  sub- 
ject to  the  mortgage. 

Brown  v.  Snell  (1869)  46  He.  490. 

Taylor  v.  Dean  (1868)  7  Allen  (Mass.) 
L.R.A.1917C. 


251  (levy  upon  and  sale  under  execution 
of  debtor's  equity  of  redemption  in  land). 

Conkling  v.  Secor  Sewing  Mach.  Co. 
(1878)  55  How.  Pr.  (N.  Y.)  289  (execution 
levy  upon  and  sale  of  the  right  and  title 
of  the  mortgagor  subject  to  a  mortgage). 

Crooks  V.  Douglass  (1868)  56  Pa.  51 
(purchaser  at  execution  sale  retained  from 
the  purchase  price  the  amount  of  the  mort- 
gage). 

Washington,  0.  &  W.  R.  Co.  v.  CJazenove 
(1887)  83  Va.  744,  3  S.  E.  433  (the  pur- 
chase of  real  estate  at  a  croditoi's  sale 
subject  to  the  lien  of  a  mortgasje). 

W  Lord  V.  Sill  (1854)  23  Conn.  319,  hold- 
ing that,  where  a  creditor  levies  upon  land 
subject  to  a  mortgage  thereon,  he  cannot 
thereafter  assert  that  the  mortgage  is  in- 
valid as  to  creditors,  although  the  mort- 
gage was  in  fact  void  as  to  creditors. 

86  Osborne  v.  Rice  (1899)  107  Ga.  281, 
33  S.  E.  64,  holding  that  the  purchaser  of 
land  at  an  execution  sale  is  entitled  to 
attack  the  validity  of  a  mortgage  executed 
by  a  judgment  debtor,  on  the  ground  that 
it  does  not  sufficiently  describe  the  land. 

*7Peets  V.  Wilson  (1841)  19  La.  478. 
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■ales. 

The  purchaser  of  land  at  a  receiver's 
sale  subject  to  a  mortgage  thereon  exe- 
cuted by  a  corporation  cannot  assail  the 
invalidity  of  the  mortgage  on  the  ground 
that  the  act  of  the  corporation  in  exe- 
cuting it  was  ultra  vires.^'  But  the  mere 
recital  in  a  receiver's  sale  that  the  prop- 
erty is  sold  subject  to  all  legal  liens  and 
encumbrances  does  not  estop  the  pur- 
chaser from  denying  the  validity  of  a 
lien  on  the  premises?* 

Wker*   pnrohafle   is   nnder  mortgrac^ 
f  oveoloBiure  sale. 

It  has  been  held  that  a  purchaser  un- 
der th«  foreclosure  sale  upon  a  junior 
mortgage  acquires  only  the  mortgagor's 
equity  in  the  land  subject  to  the  senior 
mortgage,  and  hence  he  cannot  assail 
the  validity  of  the  senior  mortgage.** 
But  a  purcRaser  of  land  on  a  sale  in  fore- 
closure of  a  trust  deed  may  make  the 
defense  of  payment,  in  whole  or  in  part, 
of  a  prior  Mortgage  in  proceedings  to 
foreclose  the  same.** 

"Wliere  only  part  of  mortgaged  prem- 
ises is  oonveyed. 

Where  a  conveyance  is  for  part  only 
of  the  mortgaged  premises,  a  presump- 
tion arises  that  the  land  retained  is  to 
answer  for  the  whole  or  part  of  the  debt 
Hence  the  grantee,  although  taking  sub- 
ject to  the  mortgage,  is  nevertheless  en- 
titled to  assert  any  defense  thereto  which 
the  mortgagor  might  have  asserted.** 

Where    eoATeyanoe    is    by    qnitolaim 
deed. 

It  has  been  held  that  the  grantee  in  a 
quitclaim  deed  cannot  assert  the  invalid- 
ity of  a  mortgage  existing  against  the 


land  at  the  time  it  was  conveyed  to  him, 
where  he  had  notice  of  it,  the  invalidity 
being  due  to  the  fact  that  the  land  was 
being  homesteaded  by  the  grantor  and  he 
had  not  secured  the  legal  title  to  it  at 
the  time  he  executed  the  mortgage,  since 
the  grantee  is  a  stranger  to  the  mortgage 
transaction.**  And  where  a  grantee  in  a 
quitclaim  deed  has  knowledge  of  the  ex- 
istence of  a  mortgage  on  the  land  oon^ 
veyed,  and  deducts  the  amount  thereof 
from  the  purchase  price,  equity  will  not 
permit  him  to  assert  the  invalidity  of  the 
mortgage,  unless  it  is  void  on  the  ground 
of  public  policy.**  Nor  can  the  grantee 
in  a  quitclaim  deed  attack  the  validity 
of  a  mortgage  on  the  land  conveyed  on 
the  ground  of  fraud  practised  on  the 
mortgagor^  since  such  a  deed  does  not 
pass  any  right  of  action  which  the  mort- 
gagor may  have  had  against  the  mort- 
gagee in  this  regard;  nor  does  it  furnish 
any  grouad  for  reducing  the  amount  of 
the  mortgage.*'^ 

Extent  of  estoppel. 

Where  the  grantee  as  part  of  the  pur- 
chase price  for  land  assumes  and  agrees 
to  pay  a  certain  mortgage  on  the  land,  he 
is  estopped  to  assert  that  prior  to  such 
time  the  mortgage  had  been  paid.**  So, 
where  the  deed  recites  that  the  grantee 
assumes  and  agrees  to  pay  a  mortgage  on 
the  premises  conveyed,  and  it  recites 
the  amount  thereof,  he  cannot  dispute  the 
amount  thus  specified.*''  And  where  the 
grantee  assumed  and  agreed  to  pay  a 
mortgage  up  to  a  certain  amount,  upon 
the  lands  conveyed,  he  is  estopped  to  as- 
sert the  invalidity  of  the  mortgage  or  the 
amount  thereof,  if  the  amount  claimed 
does  not  exceed  the  amount  he  agreed  to 
pay.**    If  the  full  amount  of  the  mort- 


M  Camden  Safe  Deposit  &  T.  Co.  v.  Citi- 
zens' lee  A  Cold  Storage  Co.  (1007)  71  N. 
J.  £q.  221,  65  Atl.  980,  affirming  (1905) 
69  N.  J.  lilq.  718,  61  AU.  529  (land  pur- 
chased  at  receiver's  sale  subject  to  a  mort- 
gage thereon;  the  defense  was  that  the 
mortgage  was  executed  by  a  corporation 
and  its  act  in  this  regard  was  ultra  vires). 

«•  Hackensack  Water  Co.  v.  DeKay  (1883) 
36  N.  J.  Eq.  648,  holding  that,  where  in 
the  conditions  of  sale  and  in  the  order  of 
confirmation  it  is  recited  that  the  prop- 
erty sold  by  the  receiver  was  subject  to  all 
legal  liens  and  encumbrances,  the  pur- 
chaser is  not  estopped  to  deny  the  validity 
of  a  lien  on  the  premises. 

^•Brinsmade  v.  Hurst  (1864)  3  Duer  (N. 
Y.)  206  (foreclosure  sale  subject  to  certain 
mortgages,  including  the  one  being  fore- 
closed);  Pass  v.  Lynch  (1895)  117  N.  C. 
453,  23  S.  £.  357  (defense  that  senior  mort- 
gage was  fraudulent  as  to  creditors  of 
roortgafisor). 
L.R.A.1917C. 


tt  Huston  v.  Stringham  (1866)  21  Iowa, 
36. 

tfMagie  v.  Reynolds  (1893)  61  N.  J.  Eq. 
113,  26  Atl.  150  (deed  executed  by  mort- 
gagor without  consideration  to  a  corpora- 
tion of  which  he  was  the  principal  stock- 
holder. The  corporation  was  not  estopped 
to  assert  that  the  mortgage  was  procured 
from  the  mortgagor  through  fraud). 

Peterson  v.  Reid  (1912)  80  IT.  J.  Eq.  450, 
85  Atl.  250  (rule  stated,  and  Magie  v. 
Reynolds  is  cited  therefor). 

«Forgy  V.  Merryman  (1883)  14  Neb. 
613,  16  N.  W.  836. 

44  Puller  V.  Hunt  (1878)  48  Iowa,  163. 

46  Fairfield  v.  McArthur  (1860)  15  Gray, 
Kass    526 

4eHaile  V.  Nichols  (1878)  16  Hun  (N.  Y.) 

37. 
47MUler   V.   Thompson    (1876)    34  Hidu 

10. 
48Ritter  V.  PhUlips  (1873)  53  N.  Y.  686. 
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gage  has  been  deducted  from  the  pur- 
chase price,  and  the  deed  is  made  sub- 
ject to  the  mortgage,  the  grantee  cannot 
assert,  as  a  partial  defense  thereto,  the 
fact  that  the  mortgage  advanced  only 
a  portion  of  the  amount  of  the  mortgage, 
and  hence  that  it  was  a  lien  for  only 
such  amount.  The  mortgagee  is  entitled 
to  recover  from  the  grantee  the  full 
amount  of  the  mortgage,  and  for  such 
amount  as  he  recovers  over  and  above  the 
amount  he  actually  advanced  on  the 
mortgage,  he  is  a  trustee  of  the  mort- 
gagor.** But  the  fact  that  land  was  con- 
veyed subject  to  a  mortgage  does  not 
estop  the  vendee  from  showing  that  a 
portion  of  the  mortgage  had  been  paid.*^ 
It  has  been  held  that  a  recital  in  a  deed 
that  it  is  subject  to  a  designated  mort- 
gage for  a  certain  amount,  which  the 
grantee,  as  part  of  the  consideration, 
agrees  to  pay,  does  not  estop  him  from 
showing  the  actual  amount  due  on  the 
mortgage,  since  the  recital  is  merely  de- 
scriptive of  the  mortgage  and  is  not  in- 
tended to  fix  the  amount  due  thereon;  ^^ 


and  that  a  clause  in  a  deed  of  conveyance 
that  it  is  subject  to  a  mortgage  consti- 
tutes an  admission  of  the  existence  of 
the  mortgage,  and  subjects  the  grantee 
to  its  force  as  it  actually  is.  If,  however, 
it  is  subject  to  conditions  or  a  defeas- 
ance, or  if  a  part  has  been  paid,  the 
grantee  is  entitled  to  the  benefit  of  the 
defeasance  or  the  payment.**  It  has 
been  held  that,  where  a  deed  contains  a 
recital  that  the  conveyance  is  subject  to 
a  certain  mortgage,  if  anything  should 
be  found  due  and  owing  upon  it,  the 
grantee  is  not  thereby  estopped  from  as- 
serting against  the  mortgage  an  oBtaiet  in 
favor  of  the  grantor  for  damages  eaused 
by  the  fraud  practised  on  the  latter  by 
the  mortgagee,  even  though  the  amount 
of  the  mortgage  was  deducted  from  the 
purchase  price.^  The  fact  that  a  subse- 
quent deed  recited  that  the  conveyance 
was  subject  to  a  desig^^ated  trust  deed 
does  not  estop  the  grantee  from  setting 
up,  as  a  defense  thereto,  laches  of  the 
holder  or  the  staleness  of  the  demand.'^ 


« Freeman  v.  Auld  (1870)  44  N.  Y.  50. 
W  Hartley   v.    Tatham    (1864)    1   Keyes 
(N.  Y.)  222,  2  Abb.  App.  Dec.  333. 
«lBrigg8  v.  Seymour  (1863)  17  Wis.  266. 
M  RuBsell  V.  Kinney  (1843)  1  Sandf.  Ch. 


(N.  Y.)  34,  affirmed  in  (1845)  2  Sandf.  Ch. 
81,  note. 

M  Bennett  v.  Bates  (1884)  94  N.  Y.  364. 

MMott  V.  Maris  (1894)  —  Tex.  Civ.  App. 
— ,  29  S.  W.  826.  A.  G.  S. 


TENNESSEE   SUPREME   COURT. 

CITIZENS'  TRUST  COMPANY,  Appt., 

V. 

ALBERT  McDOUGALD. 

(132  Tenn.  323,  178  S.  W.  432.) 

Bills  and  notes  — >  note  as  collateral  to 
worthless  debt  ^  consideration. 

1.  A  bank  cannot  enforce  a  note  secured 
by  its  cashier  through  friendship  with  the 
maker  for  the  alleged  accommodation  of 
the  bank  but  in  reality  as  collateral  to  a 
worthless  note  of  a  corporation  in  which 
the  cashier  was  interested,  although  by  stat- 
ute a  pre-existing  debt  may  furnish  a  valua- 
ble consideration  for  a  promissory  note. 
For  other  caseSf  see  BilU  and  Notes,  I.  c,  in 

Dig,  1-52  N.  8. 

Pleading  —  amendment   of    answer  — 
when  permitted. 

2.  An  amendment  to  the  answer  in  a  suit 
to  enforce  payment  of  a  promissory  note  may 
be  permitted  where  the  original  answer  was 
prepared  without  negligence  from  memo- 
randa of  deceased's  counsel  for  the  nonresi- 
dent defendant  while  the  difference  between 

the  answers  was  merely  in  statement  of  evi- 

^ ^ -' 

Note.  —  As   to   enforceability  of   a  note 
^ven  in  payment  of  a  worthless  pre-exist- 
ing obligation  of  another,   see  annotation 
following  this   case,   post,   842. 
L.Rji.l917C. 


dentiary  facts  and  the  amendment  set  up 
the  theory  on  which  complainant  had  pre- 
pared its  case  so  that  it  would  suffer  no 
harm  or  inconvenience. 
For  other  cases,  see  Pleading,  /.  n,  in  Dig, 
1-52  N.  8, 

(July  16,  1016.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Chancery  Court  for  Shelby  Coun- 
ty dismissing  a  suit  filed  to  enforce  pay- 
ment of  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boyd  &  Bejach,  for  appellant: 

After  one  defense  has  been  set  up  and 
proof  taken  thereon,  the  court  will  not  al- 
low another  and  inconsistent  defense  to  be 
set  up  by  way  of  amendment,  or  by  a  sup- 
plemental answer. 

Gibson,  Suits  in  Ch.  Rev.  ed.  §  435; 
Hardwick  v.  American  Can  Co.  115  Tenn. 
393,  1  L.R.A.(N.S.)   1029,  89  S.  W.  735. 

A  note  executed  and  used  to  pay  the  debt 
of  a  third  person  is  for  a  valuable  considera- 
tion and  the  payee  can  collect  on  such  a 
note  in  a  suit  against  the  maker,  even 
though  the  maker  himself  received  no  bene- 
fit therefrom. 

Lookout  Bank  ▼.  Anil,  93  Tenn.  645,  42 
Am.  St.  Rep.  934,  27  S.  W.  1034;   Stain- 
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back  T.  Junk  Bros.  Lumber  ft  Mfg.  Co.  98 
Tenn.  306,  39  S.  W.  530;  Sorib&er  v.  £tanke, 
116  Cal.  613,  48  Pac.  714;  Jennings  v.  Law, 
199  Mass.  124,  86  N.  £.  157;  Hermanxi  ▼. 
Gregory,  131  Ky.  819,  116  S.  W.  809. 

A  payee  may  be  a  holder  in  due  course, 
aa  much  so  as  an  indorsee. 

Lookout  Bank  t.  Aull,  supra;  Jordan  v. 
Jordan,  10  Lea,  124,  43  Am.  Rep.  294; 
Rea  V.  McDonald,  68  Minn.  187,  71  N.  W. 
11;  Hermann  v.  Gregory,  131  Ky.  819,  115 
S.  W.  809;  Boston  Steel  &,  I.  Co.  v.  Steuer, 
183  Mass.  140,  97  Am.  St.  Rep.  426,  66  N. 
£.  646. 

In  obtaining  the  defendant's  note  from 
him  A.  C.  Tindle  did  not>  and  could  not, 
under  the  circumstances,  act  as  the  agent 
of  the  bank. 

5  Cyc.  466;  Ruohs  v.  Third  Nat.  Bank,  94 
Tenn.  67,  28  S.  W.  303 ;  City  Electric  Street 
R.  Co.  y.  First  Nat.  Bank,  65  Ark.  543,  47 
S.  W.  855;  Lilly  v.  Hamilton  Bank,  29 
L.RA.(N.S.)  668,  102  C.  C.  A.  1,  178  Fed. 
63. 

A  cashier  has  no  power  or  authority  to 
bind  his  bank  by  a  promise,  made  to  any 
party  to  negotiable  paper  taken  by  the  bank, 
that  such  party  will  not  be  held  liable  on  it. 

State  Bank  v.  Forsyth,  41  Mont.  249,  28 
L.R.A.(N.S.)  501,  108  Pac.  914;  First  Nat. 
Bank  v.  Lowther-Kaufman  Oil  &.  Coal  Co. 
66  W.  Va.  506,  28  LR.A.(N.S.)  611,  66  S. 
E.  713;  1  Morse^  Banks  &  Bkg.  4th  ed. 
§  167;  BoUes,  Bkg.  pp.  361,  362. 

Messrs.  Israel  H.  Peres  and  L.  C. 
Going  for  appellee. 

Neil,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Bill  to  recover  on  a  promissory  note  of 
$16,000  executed  by  McJDougald  to  the 
Pemiscot  County  Bank,  of  Pemiscot  county, 
Missouri.  Judgment  was  rendered  below  in 
favor  of  the  defendant,  dismissing  the  suit. 

1.  The  judgment  was  correct.  There  was 
no  consideration  for  the  note.  It  is  true 
that,  under  the  Negotiable  Instruments 
Law,  contrary  to  the  rule  formerly  pre- 
vailing in  this  state,  a  pre-existing  debt  may 
now  stand  for  value;  but  this  is  not  true 
where  such  pre-existing  debt  was  worthless 
at  the  time,  and  the  obligation  of  a  third 
party.  Williams  v.  Nichols,  10  Gray,  83; 
Gilbert  v.  Brown,  123  Ky.  703,  7  L.RA. 
(N.S.)  1053,  97  S.  W.  40;  Didlake  v.  Robb, 
1  Woods,  680,  Fed.  Cas.  No.  3,899;  Paxson 
V.  Nields,  137  Pa.  385,  21  Am.  St.  Rep. 
888,  20  Atl.  1016;  Schroeder  v.  Fink,  60 
Md.  436;  Smith  v.  Paris,  53  Mo.  274;  1 
Dan.  N^.  Inst.  6th  ed.  266,  267.  Such  was 
the  present  case.  The  bank  was  not,  there- 
fore, a  holder  for  value.  Elgin  City  Bkg. 
Co.  V.  Hall,  119  Tenn.  548,  564,  565,  108 
8.  W.  1068. 
L.RA.1917C. 


In  the  case  before  us  it  appears  the  note 
was  made  payable  directly  to  the  bank. 
Nominally  there  was  a  loan  to  McDougald, 
but  the  bank  paid  out  no  money.  It  sim- 
ply credited  the  proceeds  on  a  worthless 
note  which  it  held  on  the  People's  Gin  Com- 
pany, an  insolvent  corporation,  for  whose 
obligations  McDougald  was  in  no  way  re- 
sponsible. This  fraudulent  scheme  was 
made  effective  through  the  machinations  of 
one  Tindle,  the  bank's  cashier,  who  took 
advantage  of  McDougald's  kinfihip  to  him, 
his  friendship  for  him,  and  his  confidence 
in  him. ,  Tindle  was  practically  the  owner 
of  the  insolvent  corporation  referred  to.  He 
induced  McDougald  to  make  the  note  to 
the  Pemiscot  County  Bank  for  its  "accom- 
modation.'' This  "accommodation"  turned 
out  to  be  a  plan  to  enable  the  bank  to  col- 
lect its  insolvent  note  on  the  People's  Gin 
Company.  McDougald  had  no  notice  or 
intimation  that  such  use  was  to  be  made 
of  his  note.  He  was  simply  tricked  by  Tin- 
dle. The  bank  can  stand  no  higher  than 
Tindle,  since  it  gave  no  value  for  the  notice. 
The  complainant  is  receiver  of  the  bank, 
and  can  assert  no  higher  rights. 

2.  Error  is  assigned  on  the  action  of  the 
chancellor  in  permitting  the  filing  of  an 
amended  answer.  There  was  no  error  in 
this,  since  there  was  no  negligence,  and  jus- 
tice required  the  amendment.  Gibson,  Suits 
in  Ch.  2d  ed.  §§  434,  436.  A  sufficient  rea- 
son was  given  in  the  affidavit  for  the  mis- 
take made  in  the  original  answer.  This 
was,  in  substance,  that  the  counsel  now  rep- 
resenting the.  defendant,  a  nonresident,  act- 
ed on  certain  memoranda  found  among  the 
papers  of  Mr.  Percy  Finley,  the  original 
counsel,  who  had  died.  Moreover,  there  was 
no  such  incongruity  between  the  original 
and  amended  answers  as  was  shown  in  the 
case  of  Hardwick  v.  American  Can  Co.  115 
Tenn.  393,  1  L.RA.(N.S.)  1029,  89  S.  W. 
735,  cited  by  complainant's  counsel.  The 
substance  of  each  of  the  answers  was  that 
there  was  no  consideration  for  the  note. 
The  difference  was  merely  in  the  evidentiary 
facts  stated  as  proof  of  the  absence  of  con- 
sideration. Besides  this,  no  harm  or  in- 
convenience was  suffered  by  complainant 
through  the  amoidment.  The  bank  all  the 
time  knew  the  real  facts,  and  the  case  was 
prepared  on  each  side,  from  the  beginning, 
in  view  of  the  theory  of  defense  set  forth 
in  the  subsequently  filed  amended  answer. 
Furthermore^  the  relation  of  Mr.  McDougald 
to  the  matter  was  such  as  to  entitle  him  to 
some  indulgence,  inasmuch  as  he  was  wholly 
in  the  dark  as  to  the  real  transaction, 
Tindle  having  procured  the  note  by  the 
means  previously  stated,  and  having  used 
it  in  a  manner  which  could  not  have  been 
anticipated  by  his  victim. 
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Annotation — ^Enforceability  of  a  note  given  in  payment  of  a  wortfaleM  pre- 

eadsting  obligation  of  another. 


It  is  assumed  in  the  present  discussion 
that  the  note  in  suit  is  given  by  one  who 
was  in  no*  way  liable  on  the  pre-existing 
obligation  for  which  it  is  given  in  pay- 
ment or  as  collateraL  As  stated  above, 
it  also  assumes  that  the  pre-existing 
obligation  is  of  no  value.  This  latter 
assumption  requires  the  exclusion  of  a 
class  of  cases  having  to  do  with  estates. 
An  estate  may  be  insolvent  and  still 
.make  a  payment  upon  claims.  The  mere 
fact  that  the  claim  is  against  an  insolv- 
ent estate  does  not  render  it  a  worthless 
claim,  so  that  unless  the  further  fact 
appears,  that  the  claim  was  in  fact 
worthless,  the  case  has  been  excluded. 
As  illustrative  of  the  class  of  cases  ex- 
cluded, is  the  case  of  York  v.   Pearson 

(1874)  63  Me.  587,  in  which  a  note  given 
by  a  widow,  who  was  administratrix  of 
her  deceased  husband's  estate^  which  was 
insolvent,  for  a  claim  against  the  estate, 
was  held  to  be  upon  a  sufficient  con- 
sideration, the  consideration  being  the 
suspension  by  the  creditor  of  his  right 
to  enforce  his  claim  until  the  note  was 
due.  The  court  in  this  case  does  not 
consider  whether  or  not  the  claim  was 
worthless,  nor  does  it  appear  that  it  was 
worthless,  although  the  estate  appears  to 
have  been  insolvent. 

In  accordance  with  the  limitation  that 
the  note  be  given  by  some  one  not  in  any 
way  liable  thereon,  another  class  of  cases 
has  in  general  been  excluded,  which  has 
to  do  with  notes  given  by  personal  repre- 
sentatives, trustees,  etc.,  in  which  the 
former  liability  of  the  person  giving  the 
note  is  assumed,  as  was  the  case  in 
Wheaton  v.  Wilmarth  (1847)  13  Met. 
(Mass.)  422,  and  McKelvey  v.  Tate 
(1831)  3  Rich.  L.  (S.  C.)  339,  infra, 
which  have  been  included  for  illustrative 
purposes.    See  also  Mull  v.   Van   Trees 

(1875)  50  Cal.  547,  and  McGrath  v. 
Barnes  (1880)  13  S.  C.  328,  36  Am.  Rep. 
687,  infra,  in  which  the  ground  of  the 
decision  is  not  clear. 

A  claim  may  be  worthless  because  of 
inability  of  the  debtor  to  pay,  or  because 
it  is  legally  unenforceable.  There  are 
iBome  oases  which  hold,  in  accord  with 
Citizens'  Trust  Co.  v.  McDougald,  ante, 
840,  that  a  note  given  by  a  third  person 
in  payment  of  a  claim  that  is  worthless 
in  the  former  sense  is  without  considera- 
tion. It  would  seem,  however,  that  if 
the  note  is  taken  in  settlement  of  the 
Worthless  claim,  the  claim   itself   being 

•surrendered,  so  that  the  creditor  loses ' 
L.R.A.1017C. 


his  right  to  enforce  the  same,  there  is  a 
consideration  for  the  note  in  the  detri* 
ment  to  the  promisee  in  surrendering 
what  may  at  a  future  time  acquire  value. 
Where  there  is  no  legal  foundation  for 
the  claim,  or  it  is  barred  by  some  legal 
principle,  such  as  the  Statute  of  Limi- 
tations, it  seems  clear  that  there  is  no 
consideration  for  the  note. 

As  stated  in  the  preceding  pan^aph, 
some  cases  hold  that  there  is  no  con- 
sideration where  the  claim  is  worthless 
in  the  sense  that  the  debtor  is  without 
property  to  satisfy  it.  Thus,  a  promis- 
sory note  given  by  the  widow  of  a  de- 
cedent in  settlement  of  a  claim  against 
the  decedent  is  without  consideration, 
where  the  husband  left  no  estate,  real 
or  personal,  liable  to  the  payment  of  his 
debt  or  subject  to  distribution  among 
his  heirs,  or  which  might  be  applied  by 
way  of  an  allowance  to  his  widow  in 
any  form,  since  there  is  no  possible  bene- 
fit to  result  to  the  widow,  and  no  XK)S8ible 
damage  suffered  by  the  payee  of  the 
note.  Williams  v.  Nichols  (1867)  10 
Gray  (Mass.)  83;  Kireher  v.  Sprenger 
(1895)  4  Pa.  Dist.  R.  144. 

In  Paxson  v.  Nields  (1891)  137  Pa.  385, 
21  Am.  St.  Rep.  888,  20  Atl.  1016,  where 
a  widow  gave  a  note  in  settlement  of  a 
debt  against  her  deceased  husband's  in- 
solvent estate,  which  was  credited  with 
a  dividend  paid  by  the  estate,  and  also 
with  payments  made  by  the  widow,  there 
was  held  to  be  no  right  of  recovery  for 
the  balance  since  there  was  no  considera- 
tion, as  the  promise  to  pay  the  pre- 
existing debt  of  another  person  requires 
a  new  consideration  to  support  it.  In 
this  case,  the  note  when  paid  was  to  be 
in  full  of  the  demand  against  the  estate. 

So  a  note  given  by  the  widow  of  a 
judgment  debtor  in  satisfaction  of  the 
judgment  is  without  consideration  and 
void,  where  the  judgment  debtor  left  no 
property  which  could  have  been  subject- 
ed to  the  payment  of  the  judgment. 
MauU  V.  Vaughn  (1871)  45  Ala.  134.  It 
is  stated  that  the  widow  could  have  suf- 
fered no  injury  by  the  further  prosecu- 
tion of  the  judgment,  nor  did  the  judg- 
ment creditor  suffer  any  detriment  by 
receipting  the  judgment.  The  widow  was 
induced  to  sign  the  note  upon  the  repre- 
sentation that  by  the  use  of  certain  prop- 
erty of  her  deceased  husband  she  had 
become  liable  for  the  payment  of  the 
judgment.  The  court  said  that  if  the 
receipting  of  the  judgment  had  been  done 
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at  the  request  of  the  widow,  it  might 
have  been  disposed  to  hold  that  it  was  a 
suffleient  eonsideration  to  support  the 
note,  and  cited,  Chitty  on  Contracts,  7th 
American  from  3d  London  ed.  p.  32,  to 
the  effect  that  a  detriment  or  charge  to 
the  promisee,  even  of  the  most  trifling 
description,  furnishes  a  consideration, 
provided  it  be  not  utterly  worthless  in 
fact  and  in  law.  The  opinion  emphasizes 
the  point  that  the  widow  did  not  request 
the  discharge  of  the  judgment.  This  fact, 
perhaps,  furnishes  a  gronnd  of  distinc- 
tion from  Nowlin  v.  Wesson  (Ala.) 
infra. 

A  note  given  by  heirs  in  pa3ncnent  of  a 
note  of  their  ancestor  is  without  eon^ 
sideration  where  there  were  no  assets 
of  the  decedent's  estate  from  which  the 
note  could  have  been  realized,  and  this 
is  true  although  the  creditor  gave  up 
the  original  note.  Schroeder  v.  Fink 
(1883)  60  Md.  436.  Compare  with  Now- 
lin V.  Wesson  (Ala.)  infra. 

A  note  signed  by  a  surety  with  the 
principal  debtor  and  given  in  ]>a3anent 
of  a  worthless  pre-existing  obligation  of 
the  latter  was  held  not  to  be  upon  a  suf- 
ficient consideration  in  Stewart  v.  Small 
(1848)  2  Barb.  (N.  Y.)  569.  The  conrt 
observed  that  if  the  surety  was  dis- 
charged from  the  note,  it  would  still  be 
as  valuable  as  against  the  principal  as 
would  the  original  draft,  on  which  it  was 
allied  credit  was  given  for  the  note. 

On  the  contrary,  a  claim  which  is  sur- 
rendered to  the  maker  of  the  note  has 
been  held  sufficient.  Thus,  a  note  execut- 
ed by  a  widow  in  payment  of  a  claim 
against  her  deceased  husband,  which  is 
surrendered  to  her  and  treated  as  no 
longer  binding  on  his  estate,  is  upon  a 
valuable  consideration  and  valid,  al- 
though the  estate  of  her  deceased  hus- 
band is  absolutely  insolvent.  Nowlin  v. 
Wesson  (1890)  93  Ala.  609,  8  So.  800. 
It  seems  that  the  estate  was  not  only  in- 
solvent, but  that  there  was  no  property 
at  all  out  of  which  the  claim  could  have 
been  satisfied.  Reliance  is  placed  upon 
earlier  Alabama  decisions,  to  the  effect 
that  the  surrender  by  the  creditor  of  his 
claim  is  sufficient  detriment  to  furnish 
a  consideration.  It  does  not  appear,  how- 
ever,  that  the  surrender  claim  in  the 
earlier  cases  was  worthless,  nor  does  the 
court  in  this  case  consider  this  fact, 
although  the  widow  pleaded  want  of  con- 
sideration, and  testified  that  the  claim 
was  worthless.  Compare  with  Schroeder 
V.  Fink  (Md.)  supra. 

A  note  under  seal  given  by  the  chil- 
dren of  a  mother  in  satisfaction  of  her 
L.RA.1917C. 


indebtedness^  on  which  there  could  be 
no  recovery  because  of  her  coverture,  is 
not  without  consideration  where  the  in- 
debtedness of  the  mother  was  included 
with  valid  indebtedness  of  the  father 
and  the  time  for  the  payment  of  the 
whole  indebtedness  extended.  Leonard 
V.  Duffin  (1880)  94  Pa.  218. 

A  demand  that  has  no  real  existencfs 
is  no  consideration  for  the  note  of  a 
third  party  given  in  discharge  thereof. 
Thus,  a  note  given  for  a  supposed  demand 
due  from  the  son-in-law  of  the  maker  to 
the  payee  is  invalid,  where  such  demand 
does  not  in  fact  exist.  Bullock  v.  Og- 
burn  (1848)  13  Ala^  346. 

A  note  given  by  a  person  interested  in 
a  corporation  in-  renewal  of  one  which 
had  been  given  for  an  unfounded  claim 
against  the  corporation  was  held  with- 
out eonsideration,  and  therefore  unen- 
forceable, in  Pacific  B.  Adv.  Co.  v.  Carr 
(1916)  29  Oal  App.  722, 167  Pac.  629. 

A  claim  that  has  been  discharged  in 
bankruptcy  does  not  furnish  a  sufficient 
consideration  for  the  note  of  a  third  peis 
son.  Thus,  a  note  given  by  a  wife  as 
surety  for  her  husband  to  a  creditor  of 
her  husband,  who  has  been  discharged 
in  bankruptcy,  as  collateral  security, 
rather  than  as  payment  of  the  husband's 
debt,  is  iarvalid.  Widger  v.  Baxter 
(1906)  190  liasB.  130,  3  L.R.A.(N.S.) 
436,  76  N.  E.  609.  The  moral  obligation 
resting  upon  the  debtor  to  discharge  the 
obligation  in  etich  a  case  is  not  a  suf- 
ficient consideration  to  support  a  promise 
of  a  third  person  to  discharge  it. 

So  the  sons  of  a  father  who  had  been 
discharged  in  bankruptcy  and  left  no 
estate  at  all  at  his  death,  and  who,  so 
far  as  the  record  discloses,  never  gave 
these  sons  any  of  the  property  upon  the 
strength  of  which  credit  was  given  the 
father,  are  not  under  so  strong  a  moral 
obligation  to  pay  the  father's  debts  from 
which  he  was  discharged  in  bankruptcy 
as  to  support  a  promise  to  pay  those 
debts  without  the  slightest  benefit  pass- 
ing to  themselves.  McElven  v.  Sloan 
(1876)  56  Ga.  208. 

So  a  claim  against  a  solvent  estate, 
that  has  been  barred  by  failure  to  file 
it  in  administration  proceedings  within 
the  prescribed  time,  is  not  a  sufficient 
consideration  for  a  note  given  by  the 
widow  and  daughter  and  the  husband  of 
the  daughter  of  the  decedent,  who  are 
not  shown  to  have  received  any  property 
from  the  estate.  State  Bank  v.  Living- 
ston (1913)  182  BL  App.  529  (original 
note  was  not  surrendered,  but  no  point 
is  made  of  this  fact). 
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The  same  rule  applies  in  ease  of  obli- 
gations of  a  third  person  barred  by  the 
Statute  of  Limitations. 

Notes  given  by  the  heirs  of  a  decedent 
in  payment  of  notes  of  their  ancestor  are 
without  consideration,  where  the  old 
notes  were  outlawed  and  the  estate  was 
insolvent,  so  that  the  holders  would  have 
been  unable  to  collect  the  original  note. 
The  promise  of  the  holder  to  make  the 
estate  of  the  decedent  no  trouble  does  not 
constitute  a  valid  legal  consideration  for 
the  new  note ;  the  holder  of  the  note  lost 
nothing  by  such  promise.  Anderson  v. 
Nystrom  (1908)  103  Minn.  168, 13  L.R.A. 
(N.S.)  1141,  123  Am.  St.  Rep.  320,  114 
.N.  W.  742. 

A  note  given  by  a  widow  in  payment 
of  a  claim  against  the  estate  of  her  de- 
ceased husband  which  is  barred  by  the 
Statute  of  Limitations  is  not  upon  a  suffi- 
cient consideration,  although  the  holder 
of  the  claim  refrained  from  filing  it 
against  the  estate  of  the  husband  upon 
the  promise  of  the  widow  to  reimburse 
him  out  of  h^  estate,  and  she  subse- 
quently executed  the  note  in  question. 
Taylor  v.  Weeks  (1901)  129  Mich.  233, 
SS  N.  W.  466.  A  similar  decision  appears 
in  Fellers  v.  Penrod  (1899)  67  Neb.  463, 
77  N.  W.  1085. 

That  a  note  of  a  son  given  in  liquida- 
tion and  satisfaction  of  an  obligation  of 
his  deceased  father  which  is  barred  by 
the  Statute  of  Limitations  is  not  upon  a 
sufficient  consideration  to  sustain  it,  is 
held  also  in  Bissinger  v.  Lawson  (1879) 
57  Miss.  36. 

There  is  no  consideration  for  a  note 
given  by  the  widow  and  heirs  in  renewal 
of  a  note  of  the  deceased  husband  and 
father  which  is  barred  by  limitation  at 
the  death  of  maker.  Didlake  v.  Kobb 
(1874)  1  Woods,  680,  Fed.  Cas.  No.  3,899. 

The  syllabus  of  Clark  v.  Hampton 
(1874)  1  Hun  (N.  Y.)  612,  which  is  all 
that  appears  in  the  report  of  this  case,  is 
to  the  effect  that  a  "guaranty  written 
upon  a  promissory  note  in  the  words,  ^I 
hereby  guarantee  that  the  above  note  is 
not  outlawed  according  to  the  laws  of 
the  state.  (Signed)  Isaac  Hampton,'  is 
invalid,  no  consideration  being  expressed 
in  it.  In  an  action  thereon  it  is  proper 
to  show  on  the  question  of  damages,  that 
the  maker  of  the  note  is  insolvent,  and 
that  a  judgment  against  him  cannot  be 
collected." 

On  the  contrary,  a  note  given  by  a 
widow,  who  was  executrix  of  her  hus- 
band^s  will,  for  a  balance  due  on  a  note 
L.R.A.1917C. . 


of  her  husband,  which  was  barred  by  the 
Statute  of  limitations,  but  which  was 
believed  both  by  herself  and  the  owner 
of  the  note  not  to  be  so  barred,  was  held 
to  be  upon  a  valuable  consideration. 
Mull  V.  Van  Trees  (1875)  50  CaL  547. 
The  ground  of  this  decision  is  not  clear. 
It  is  stated  in  the  dissentiog  opinion  that 
the  courts  are  not  authorLEcd  to  assume 
a  violation  of  law  by  the  executrix  by 
not  pleading  the  Statute  of  Limitations, 
for  the  purpose  of  giving  a  possible  value 
to  the  note,  and  this  would  indicate  that 
the  decision  is  on  the  theory  that  the 
possibility  that  the  Statute  of  Limita^ 
tions  would  not  be  pleaded  gave  the  note 
some  value.  The  fact  that  the  estate 
consisted  of  community  property  is  men- 
tioned in  the  statement  of  facts.  No 
opinion  is  rendered  by  the  court. 

A  note  given  by  an  administrator  to 
the  widow  of  the  decedent  and  by  her 
indorsed  to  a  creditor  of  the  decedent's 
estate,  whose  debt  was  barred  by  the 
Statute. of  Limitations,  was,  in  an  action 
against  the  widow  upon  her  indorsement, 
held  a  note  upon  a  sufficient  considera- 
tion in  Wheaton  v.  Wilmarth  (1847)  13 
Met.  (Mass.)  422,  on  the  theory  that  the 
administrator,  who  was  one  of  the  heirs, 
was  liable  to  be  sued  on  the  original 
note,  and,  therefore,  was  under  a  moral 
obligation  and  a  former  legal  liability, 
which  was  a  sufficient  consideration  for 
the  new  note. 

In  McGrath  v.  Barnes  (1880)  13  S.  0. 
328,  36  Am.  Rep.  687,  it  is  stated  that  a 
debt  which  becomes  barred  by  the  Stat- 
ute of  Limitations  after  the  executor 
has  qualified  is  a  good  consideration  for 
a  promise  to  pay,  and  there  is  nothing 
to  prevent  the  executor  from  binding 
himself  by  a  written  promise  to  pay.  So, 
in  McKelvey  v.  Tate  (1831)  3  Rich.  L. 
(S.  C.)  339,  a  note  given  by  a  trustee,  in 
settlement  of  a  claim  against  the  trust 
estate  which  had  become  barred  after 
the  trustee  assumed  the  trust,  was  held 
to  be  upon  a  sufficient  consideration. 
See  explanation  at  beginning  of  note. 

As  to  whether  a  moral  obligation  aris- 
ing from  relationship  is  a  sufficient  con- 
sideration to  support  a  promise  to  be- 
come responsible  for  another's  debt,  seo 
note  to  Widger  v.  Baxter,  3  L.R.A.(N.S.) 
436. 

As  to  the  validity  of  a  new  promise 
by  a  woman  after  discoverture  to  pay  a 
debt  incurred  during  coverture,  see  note 
to  Gilbert  v.  Brown,  7  L.R.A.(N.S.)  1053. 

W.  A.  E. 
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imiTE3>  STATES  CIRCUIT  COURT  OF 
APPRAIiS,  EIIGHTH  CIRCUIT. 

WILLIAM  J.  CREEKMORE,  PlflP.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA. 

(287  Fed.  743.) 

Contempt  —  verification  on  information 
and  belief. 

1.  A  public  prosecutor  may  institute  a 
prosecution  to  show  cause  why  one  should 
not  be  punished  for  criminal  contempt  by 
an  information  positive  and  specific  in  its 
charges,  which  is  verified  upon  information 
and  belief. 

Fw  other  coMes,  see  Contempt,  IL  in  Dig, 
1-52  N.  8. 

Pleading  —  information  for  oontemipt  •« 
prayer  for  pnni8iiment» 

2.  A  prayer  in  an  information  for  con- 
tempt is  sufiioient  which  merely  requires 
defendant  to  show  cause  why  he  should  not 
iie  punished,  without  specifying  how,  where 
the  statute  empowers  the  court  to  punish 
contempt  by  fine  or  imprisonment  at  its 
discretion. 

For  other  cases,  see  Contempt,  IL  in  Dig, 
1-52  V,  8, 

Appeal  —  failure  to  compel  election  •— 
striking:  ont  evidence. 

3.  Error,  if  any,  in  refusing  to  require 
the  government  to  electa  in  a  proceeding  for 
contempt  in  bribing  jurors^  is  cured  by 
striking  out  all  evidence  bearing  upon  any 
charge .  except  the  bribing  of  one  juror. 
For  other  cases,  see  Appeal  and  Error,  VII, 

k,  in  Dig.  1^2  N.  8, 

Contempt  ^  bribing  Juror. 

4.  The  bribing  of  a  juror  is  a  gross  con- 
tempt of  court. 

For  other  cases,  see  Contempt,  I.  a,  in  Dig, 
1-52  N,  8. 

Same  —  place  of  imprisonment. 

5.  VMiere  by  statute  the  court  has  dis- 
cretion as  to  the  length  of  the  imprison- 
ment to  be  imposed  for  contempt,  and  all 
offenses  punished  by  imprisonment  for  a 
term  exceeding  a  year  are  felonies  punish- 
able by  imprisonment  in  the  penitentiary, 
one  found  guilty  of  criminal  contempt  may 
be  sentenced  for  more  than  a  year  and  con- 
fined in  the  penitentiary. 

For  other  cases,  see  Contempt,  IV,  in  Dig. 
1-52  N.  8. 

(October  17,  1916.)' 

ERROR  to  the  District  CJourt  of  the  Unit- 
ed States  for  the  Eastern  District  of 
Oklahoma,  Campbell,  District  Judge,  to  re- 

Note. —  As  to  alBdavit  or  complaint  in 
contempt  proceedings  on  information  and 
belief,  see  annotation  following  this  case, 
post,  854. 

For  misconduct  toward  juror  as  a  con- 
tempt, see  notes  in  46  L.R.A.(N.S.)  517,  and 
L.R.A.1916D,  1193. 


view  a   judgment  convicting  defendant  of 
criminal  contempt.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Hook  and  Smith,  Circuit 
Judges,  and  Amidon,  District  Judge. 

Messrs.  James  C.  Denton,  Frank  Lee, 
E.  G.  McAdams,  and  Norman  R.  Has- 
kell, for  plaintiff  in  error: 

The  verification  to  the  affid9.vit  and  peti<> 
tion  was  insufiicient,  and  defendant's  mo- 
tion to  quash  by  demurrer  and  by  objection 
to  the  introduction  of  evidence  should  have 
been  sustained. 

Re  Wood,  82  Mich.  75,  45  N.  W.  1113; 
Rnssell  ▼.  Wayne  Circuit  Judge,  136  Mich. 
624,  99  K.  W.  864;  Herdman  v.  State,  54 
Neb.  626,  74  N.  W.  1097,  11  Am.  Grim.  R^. 
298;  Ludden  v.  State,  31  Neb.  429,  48  N. 
W.  61 ;  Belangee  t.  State,  97  Neb.  184,  149 
N.  W.  416;  Sargeant  v.  Warren,  22  N.  Y. 
Week.  Dig.  473 ;  State  ex  rri.  Jones  v.  Conn, 
37  Or.  596,  62  Pae.  289;  State  ex  rel. 
Thompson  v.  Lavery,  31  Or.  77,  49  Pac. 
862;  State  v.  Heiser,  20  N.  D.  357,  127  N. 
W.  72;  State  ex  rel.  Harvey  v.  Newton,  16 
N.  D,  151,  112  N.  W.  52,  14  Ann.  Cas.  * 
1035;  Freeman  v.  Huron,  8  S.  D.  435,  66 
N.  W.  928;  Ex  parte  Landry,  65  Tex.  Grim. 
Rep.  440,  144  S.  W.  962;  Davidson  v.  Mnn- 
sey,  29  Utah,  181,  80  Pac.  743;  State  ex 
rel.  Cashing  y.  Hungerford,  8  Wis.  345;  Re 
Judson,  3  Blatchf .  148,  Fed.  Cas.  No.  7,563 ; 
Parkhurst  v.  Kinsman,  2  Blatchf.  76,  Fed. 
Cas.  No.  10,759;  Snyder  ▼.  State,  151  Ind. 
553,  62  N.  E.  152;  Early  v.  People,  117  111. 
App.  608;  State  v.  Root,  5  N.  D.  487,  57  Am. 
St.  Rep.  568,  67  N.  W.  590;  Re  Nickell,  47 
Kan.  734,  27  Am.  St.  Rep.  315,  28  Pac. 
1076;  Re  McKenna,  47  Kan.  738,  28  Pac. 
1078;  Thomas  v.  People,  14  Colo.  254,  9 
L.R.A.  669,  23  Pac.  326^  State  v.  Nathans, 
49  S.  O.  199,  27  S.  E.  52;  Re  Rice,  181  Fed. 
217;  Sona  ▼.  Aluminum  Castings  Co.  131 
C.  0.  A.  232,  214  Fed.  936;  Gompers  v. 
Buck's  Stove  A  Range  Co.  221  U.  S.  418, 
441,  56  K  ed.  797,  806,  34  L.R.A.(N.S.)  874, 
31  Sup.  Gt  Rep.  402;  Ex  parte  Wilson,  114 
U.  S.  418,  29  L.  ed.  89,  5  Sup.  Ct.  Rep.  935, 
4  Am.  Grim.  Rep.  283;  United  States  v. 
Baumert,  170  Fed.  735;  United  States  ▼. 
Wells,  163  Fed.  313;  Phillips  Sheet  &  Tin 
Plate  Co.  T.  Amalgamated  Asso.  I.  S.  T.  W. 
208  Fed.  337. 

That  remarks  made  by  defendant  were 
intended  to  induce  the  Braleys  to  use  their 
influence  upon  the  juror  Seymour,  and  that 
he  intended  that  in  the  exertion  of  such  in- 
fluence the  said  Braleys  should  use  any  and 
all  means  available  to  them  in  reaching  and 
influencing  said  juror,  is  an  unwarranted 
deduction. 

Wells  V.  District  Ct.  126  Iowa,  340,  102 
N.  W.  106;  Ex  parte  McRae,  46  Tex.  Grim. 
Rep.  285,  77  S.  W.  211;  Frowley  v.  Superior 
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Ot.  158  Cal.  220,  110  Pac.  817;  Ex  parte 
Wright,  64  Tex.  Crim.  Rep.  171,  141  S.  W. 
971. 

The  court  below  exceeded  ite  power  in 
sentencing  defendant  to  Imprisonment  in 
the  penitentiary  for  the  term  of  one  year 
and  one  day. 

Ex  parte  Cain,  20  Okla.  125,  93  Pac.  974; 
Re  Bonner,   151  U.  S.  242,  38  L.  ed.  149, 
14  Sup.  Ct.  Rep.  323;   E4X  parte  Robinson, 
10  Wall.  505,  22  L.  ed.  205;   Rogers  Mfg. 
Co.  V.  Rogers,  38  Conn.  121;  Morrissey  v. 
Providence  Telegram  Pub.  Co.  19  R.  I.  124, 
32  Atl.  19;  Re  Mills,  135  U.  S.  263,  34  L. 
ed.  107,  10  Sup.  Ct.  Rep.  762^  Ex  parte  Wil- 
son, 114  U.  S.  417,  29  L.  ed.  89,  5  Sup.  Ct, 
Rep.  936,  4  Am.  Crim.  Rep.  283;  Mackin  v. 
United  States,  117  U.  S.  348,  29  L.  ed.  909, 
6  Sup.  Ct.  Rep.  777;  United  Statea  v.  De- 
Walt,  128  U.  S.  393,  32  I*,  ed.  486,  9  Sup. 
Ct.  Rep.  Ill;  Parkinson  v.  United  States, 
121  U.  S.   281,  30  L.  ed.  959,  7   Sup.  Ct. 
Rep.  896;  Re  Bain,  121  U.  S.  1,  30  L.  ed. 
849,  7  Sup.  Ct.  Rep.  781,  6  Am.  Crim.  Rep. 
ia2;   Wong  Wing  v.  United  States,  163  U. 
S.  228,  41  L.  ed.  140,  16  Sup.  Ct.  Rep.  977 ; 
Kx  parte  Robinson,  19  Wail.  506,  511,  22 
L.  ed.  205,  208,  Weems  v.  United  States,  217 
U.  S.  349,  54  L.  ed.  793,  30  Sup.  Ct.  Rep. 
644;   Fain  v.  United  States,  126  O.  C.  A. 
347,   209   Fed.   525;    Johnson  v.   State,   87 
Ark.  45,  18   L.R.A..(N.S.)    621,  112  S.  W. 
143,  15  Ann.  Cas.  631 ;  Passaic  Print  Works 
V.  Ely  &  W.  Dry  Goods  Co.  62  L.R.A.  673, 
44  C.  C.  A.  426,   106  Fed.  163;   Oates  v. 
United  States,  139  C.  C.  A.  389,  223  Fed. 
1013 ;  Gompers  v.  Buck's  Stove  &  Range  Cq. 
221  U.  S.  418,  439,  440,  65  L.  ed.  797,  805, 
34  L.R.A.(N.S.)  874,  31  Sup.  Ct.  Rep.  492; 
Pettibone  v.  United  States,  148  U.  S.  197, 
37  L.  ed.  419,  15  Sup.  Ct.  Rep.  642;  Atwell 
V.  United  States,  17  L.R.A.(N.S.)   1049,  89 
C.  C.  A.  97.  162  Fed.  97,  16  Ann.  Cas.  253. 
Messrs.  Paul  Pinson  and  W*  P.  Mc- 
Ginnls,  for  the  United  States: 

The  affidavit  and  petition  in  contempt  are 
entirely  sufficient  as  the  moving  papers  in 
such  a  procedure. 

Re  Savin,  131  U.  S.  267,  278,  33  L.  ed. 
150,  153,  9  Sup.  Ct.  Rep.  699;  Aaron  v. 
United  States,  84  C.  C.  A.  67,  155  Fed.  833; 
Re  Cuddy,  131  U.  S.  280,  33  L.  ed.  154,  9 
Sup.  Ct.  Rep.  703;  Anargyros  v.  Aitargyros, 
191  Fed.  208;  Re  Kahn,  123.  C.  C.  A.  107, 
204  Fed.  581;  Phillips  Sheet  &  Tin  Plate 
Co.  y.  Amalgamated  Asso.  I.  S.  T.  W^.  208 
Fed.  337. 

£ven  though  the  appellate  court  might 
noit  from  the  cold  record  agree  with  the 
trial  cQurt  that  the  guilt  of  respondent  was 
shown  beyond  a  reasonable  doubt,  yet  if 
there  be  competent  evidence  reasonably  tend 


302,  64  L.  ed.  1049,  30  L.R.A.(N.S.)  1176, 
31  Sup.  Ct.  Rep.  21;  Humes  v.  United 
States,  170  U.  S.  210,  42  L.  ed.  1011,  18 
Sup.  Ct.  Rep.  602;  Tarn  Shi  Yan  v.  United 
States,  140  C.  C.  A.  116,  224  Fed,  422; 
Tapack  v.  United  States,  137  0.  C.  A.  39, 
220  Fed.  445;  Lee  Dock  v.  United  States, 
140  C.  C.  A.  126.  224  Fed.  431. 

Contempt  of  court  may  be  punished  sum- 
marily by  imprisonment  in  the  penitentiary. 

Eilenbecker  v.  District  Ct.  134  U.  S.  31, 
36,  33  L.  ed.  801,  803,  10  Sup.  Ct.  Rep. 
424;  Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  489,  38  L.  ed.  1047, 
1061,  4  Inters.  Com.  Rep.  545,  14  Sup.  Ct. 
Rep.  1125;  Anderson  v.  Dunn,  6  Wheat. 
204,  223,  5  L.  ed.  242,  247;  Re  Debs,  158 
U.  S.  664,  594,  39  L.  ed.  1092,  1106,  15  Sup. 
Ct.  Rep.  900^  Gompers  v.  Buck^  Stove  Sc 
Range  Co.  221  U.  8.  418,  450,  56  L.  ed. 
797,  809,  34  L.R.A.  (N.S.)  874,  31  Sup.  Ct. 
Rep.  493;  Thomas  v.  Kansas,  205  U.  S.  535, 
61  L.  ed.  919,  27  Sup.  Ct.  Rep.  789;  Tins- 
ley  V.  Anderson,  171  U.  S.  101,  107,  43  L. 
ed.  91,  97^  18  Sup.  Ct.  Rep.  805;  Spaugh  v. 
Fitts,  205  U.  S.  540,  51  L.  ed.  921,  27  Sup. 
Ct.  Rep.  794;  Dreyer  v.  Pease,  176  U.  S. 
681,  44  L.  ed.  637,  20  Sup.  Ct.  Rep.  1025. 

Mr.  D.  H#  I/inebangh  also  for  the  Unit- 
ed States. 

Smith,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  adjudged  guilty 
of  contempt  by  the  district  court  and  sen- 
tenced to  be  confined  a  year  and  a  day  in 
the  Leavenworth  Penitentiary,  and  he  sued 
out  a  writ  of  error  in  this  case.  He  will 
be  hereafter  styled  the  defendant. 

The  information  for  contempt  was  against 
William  J.  Creekmore,  Ben  Green,  J.  O 
Ammerman,  W.  B.  Robinson,  and  J.  D. 
Lane.  The  petition  or  information  for  con- 
tempt particularly  and  specifically  charged 
in  detail  the  facts  constituting  the  alleged 
contempt,  of  which  the  defendant  was  sub- 
sequently adjudged  guilty.  It  was  verified 
by  the  United  States  attorney  for  the  dis- 
trict, to  ihe  effect  that  the  facts  stated  were 
true  and  correct  upon  information  and  be- 
lief. There  was  no  warrant  of  arrest  is- 
sued, but  the  court  ordered  that  the  charges 
be  investigated  by  the  court,  and  issued  a 
nile  to  the  defendants  to  show  cause.  The 
defendant  Creekmore  appeared,  and,  with- 
out waiting  for  the  investigation  ordered, 
demurred. to  the  petition  and  afiidavit,  be- 
cause the  latter  was  made  upon  informa- 
tion and  belief.  This  was  overruled.  He 
then  made  an  oral  motion  to  quash  the  peti- 
tion and  affidavit  on  the  same  ground,  which 
was  likewise  overruled.     He  objected  to  the 


ing  to  sustain  the  judgment,  it  must  stand.  |  introduction    of    any    evidence    upon    the 
Ling  Su  Fan  v.  United  Sta,te8,  ^18,  U,  S.    same  ground,  and  this  was  also  overruled^ 
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and  to  eacli  of  these  rulings  he  at  the  time 
excepted. 

In  Merchants'  Stock  &  Grain  Co.  v.  Board 
of  Trade,  120  C.  C.  A.  582,  201  Fed.  20,  we 
somewhat  extensively  considered  the  numer- 
ous points  on  which  it  has  been  held  that 
criminal  contempt  cases  are  not  crimes  un- 
der the  5th  Amendment,  and  are  not  crimi- 
nal proceedings  under  the  6th  Amendment, 
to  the  Federal  Constitution.  It  will  not  be 
necessary  for  us  to  review  the  decision  in 
that  case.  In  England,  in  cases  of  this  kind, 
the  charge  could  be  made  by  the  King  in 
his  courts,  without  any  evidence  and  against 
all  evidence.  It  is  true  the  4th  Amendment 
to  the  Federal  Constitution  provides  that 
no  warrant  shall  issue  but  upon  probable 
cause  supported  by  oath  or  affirmation. 
Conceding  for  the  purposes  of  this  ease, 
and  for  it  alone,  that  the  4th  Amendment 
applies  to  contempt  oases,  there  never  was 
any  warrant  issued,  but  simply  a  rule  to 
show  cause  until  after  the  taking  of  all 
the  testimony,  which  was  an  ample  com- 
pliance with  the  provision  of  the  4th 
Amendment.  The  court  specially  found: 
"The  defendant  Creekmore  sought  to  in- 
fluence the  juror  Seymour  in  his  action, 
conduct,  and  vote  as  a  juror  in  said  cause 
in  his  ( Creekmore's )  favor,  and  that  this 
conduct  on  the  part  of  defendant  Creekmore 
amounts  to  misbehavior,  if  not  in  the  very 
presence  of  the  court,  so  near  thereto  as  to 
obstruct  the  administration  of  justice." 

It  is  therefore  gravely  doubtful  whether 
the  court  found  that  this  was  anything  but 
a  direct  contempt.  Let  us  assume,  however, 
as  most  favorable  to  the  contention  of  the 
defendant  Creekmore,  that,  if  the  defendant 
was  guilty  at  all,  it  was  of  a  constructive 
contempt,  rather  than  a  direct  one.  It  is 
said:  "Although  statements  or  affidavits 
made  on  information  and  belief  have  been 
held  sufficient,  the  better  practice  requires 
the  material  allegations  to  be  made  of  per- 
sonal knowledge,"    9  Cyc.  39. 

And  again:  '"While  an  instance  is  given 
where  an  accusation  was  deemed  sufficient, 
though  only  on  information  and  belief,  it 
is  a  rule  in  most  jurisdictions  that  such  an 
affidavit  is  wholly  insufficient  upon  which  to 
base  constructive  contempt  proceedings,  and 
that  no  jurisdictiaii  can  be  acquired  by  the 
court  thereunder."    6  R.  C.  L.  532. 

In  support  of  tbe  first  of  these  propoed- 
tions,  C^o.  cites,  in  the  original  note  and 
the  subsequent  ones,  Re  Acock,  84  Cal.  50, 
23  Fac.  1029;  Jordan  v.  Gircolt  Ct.  69  Iowa, 
177,  28  N.  W.  648;  Hughes  v.  Territory, 
10  Arik.  119,  6  L.R.A.(N.S.)  572,  85  Pac. 
1068;  State  e:t  rel.  (Jrice  v.  District  Ct.  87 
Mont.  590,  97  Fac;  1032.  To  the  same  effect, 
as  applied  to  an  infornmtion  by  a  publie 
L.RJ^.1917C. 


prosecutor,  is  Emery  v.  State,  78  Neb.  547, 
9  L.R.A.(N.S.)  1124,  111  N.  W.  374. 

It  thus  appears  that  California,  Iowa, 
Nebraska,  Montana,  and  Arizona  are  all 
committed  to  the  theory  of  the  sufficiency 
of  the  information  in  this  case.  It  will  ap- 
pear that  substantially  all  of  these  deci- 
sions  upon  this  subject  have  been  decisions 
in  the  state  courts.  Many  of  them  have 
been  governed  by  state  statutes.  Many 
state  laws  provide  that  the  affidavits  shall 
be  evidence,  and  of  course  they  cannot  per- 
form that  office  if  made  upon  information 
and  belief;  but  we  will  now  proceed  to  con- 
sider the  cases  cited  in  Cyc.  and  Ruling 
Case  Law  to  sustain  the  converse  of  the 
last  proposition  considered. 

The  first  case  cited  is  Re  Wood,  82  Mich. 
76,  45  N.  W.  1113.  This  case  does  not  at 
all  sustain  the  text.  It  did  not  involve  a 
question  as  to  the  effect  of  an  affidavit  upon 
information  and  belief,  for  in  that  case 
there  was  no  affidavit  filed  at  all,  and  one 
was  explicitly  held  to  be  necessary  under 
two  sections  of  the  Michigan  statutes.  The 
same  is  true  of  Russell  v.  Wayne  Circuit 
Judge,  136  Mich.  624,  99  N.  W.  864. 

In  Ludden  v.  State,  31  Neb.  429,  48  N.  W. 
61,  the  text  is  sustained,  where  the  affidavit 
was  filed  by  one  not  a  public  prosecutor; 
and  the  same  is  true  of  Herdman  v.  State, 
54  Neb.  626,  74  N.  W.  1097,  11  Am.  Crim. 
Rep.  298.  The  same  is  true  of  Belangee  v. 
State,  97  Neb.  184,  149  N.  W.  415,  but  in 
the  last  case  three  judges  out  of  seven  dis- 
sented, and,  as  already  indicated,  it  was 
held  by  a  unanimous  court  in  Emery  v. 
State,  supra,  that,  where  the  charge  of  con- 
tempt of  court  is  set  forth  in  an  information 
in  positive  and  direct  terms,  the  statement 
by  the  public  prosecutor  in  his  verification 
thereto,  "that  the  allegations  and  charges 
in  the  within  information  are  true,  as  he 
verily  believes,"  does  not  render  such  in- 
formation void. 

The  case  of  State  ex  rel.  Jones  v.  Conn, 
37  Or.  596,  62  Pac.  289,  did  not  involve  the 
question  now  under  consideration  at  all,  but 
was  a  question  of  the  construction  of  the 
Oregon  statute. 

In  State  ex  rel.  Harvey  ▼.  Newton,  16 
N.  D.  151,  112  N.  W.  52,  14  Ann.  Cas.  1039, 
by  a  vote  of  two  to  one,  the  supreme  court 
of  that' state  sustained  the  text.  In  State 
v.  Heiser,  20  N.  D.  357,  127  N.  W.  72,  the 
court  distinguished  the  case  of  State  ex 
rel.  Harvey  v.  Newton. 

The  case  of  Freeman  v.  Huron,  8  S.  D. 
435,  66  N.  W.  928i 'measurably  sustains  the 
text,  the  court  saying:  "Persons  should 
not  be  required  to  answer  an'  essentially 
criminal  charge  based  merely  upon  the  be- 
lief of  a  private  prosecutor." 

In  Ex  parte  Landry,  65  Tex.  Crim.  Rep. 
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440,  144  S.  W.  962,  in  the  Texas  court  of 
criminal  appeals,  in  the  opinion  may  be 
found  an  expression  that  the  affidavit  should 
be  positive,  and  not  on  information  and  be- 
lief. This  was  clearly  dictum,  as  there 
was  no  affidavit  at  all  filed  in  that  case. 

In  Davidson  v.  Munsey,  29  Utah,  181, 
186,  80  Pac.  743,  744,  the  court  expressly  re- 
fused to  pass  upon  the  question,  saying: 
"Therefore,  the  question  as  to  whether  the 
affidavit  made  by  Davidson  upon  informa- 
tion and  belief  was  sufficient  to  give  the 
court  authority  to  act  in  the  matter  be- 
comes unimportant." 

The  only  two  Federal  cases  cited  are  He 
Judson,  3  Blatchf.  148,  Fed.  Gas.  No.  7,663, 
and  Parkhurst  v.  Kinsman,  2  Blatchf.  76, 
Fed.  Cas.  No.  10,759.  Neither  of  these  cases 
tends  in  any  degree  to  support  the  text. 

The  plaintiff  in  error  cites,  as  to  the  same 
effect,  Snyder  v.  State,  151  Ind.  553,  62  N. 
E.  152;  Early  v.  People,  117  111.  App.  608; 
State  V.  Root,  5  N.  D.  487,  57  Am.  St.  Rep. 

568,  67  N.  W.  590;  Re  Nickell,  47  Kan. 
734,  27  Am.  St.  Rep.  315,  28  Pac.  1076; 
Re  McKenna,  47  Kan.  738,  28  Pac.  1078; 
Thomas  v.  People,  14  Colo.  254,  9  L.R.A. 

569,  23  Pac.  326;  State  v.  Nathans,  49  S. 
C.  199,  27  S.  E.  57.  None  of  said  cases  tend 
in  any  manner  to  sustain  the  proposition 
that  informations  charging  criminal  con- 
tempt must  be  verified,  not  upon  informa- 
tion and  belief,  but  absolutely. 

It  thus  appears  that,  while  the  statement 
in  Cyc,  that  "the  better  practice  requires 
the  material  allegations  to  be  made  of  per- 
sonal knowledge,"  may  be  true,  it  is  only 
sustained  by  North  and  South  Dakota,  and 
possibly  Texas  and  Nebraska,  though  Ne- 
braska has  squarely  held  that  where  the 
information  is  filed  by  the  public  prose- 
cutor the  form  used  in  this  case  is  sufficient. 

The  statement  in  Ruling  Case  Law,  that 
"it  is  a  rule  in  most  jurisdictions  that  such 
an  affidavit  is  wholly  insufficient  upon  which 
to  base  constructive  contempt  proceedings, 
and  that  no  jurisdiction  can  be  acquired  by 
the  court  thereunder,''  is  not  sustained, 
either  by  the  authorities  cited,  or  by  any 
that  have  been  called  to  our  attention. 

There  are  no  Federal  statutes  on  the 
procedure  in  contempt  cases,  except,  in  rela- 
tion to  the  court  of  claims  (Judicial  Code, 
36  Stat,  at  L.  1139,  §  157,  Comp.  Stat.  1913, 
§  1148),  that  "it  may  punish  for  contempt 
in  the  manner  prescribed  by  the  common 
law."  All  other  contempt  cases  in  the  Fed- 
eral courts  are  under  §  268  of  the  Judicial 
Code  and  its  predecessors.  The  people  in 
this  country  succeeded  to  the  sovereignty 
of  the  King,  and  it  would  perhaps  be  difficult 
to  make  clear,  where  no  warrant  is  sought 
for  the  arrest  of  the  defendant  until  after 
trial,  why  any  different  rule  should,  in  the 
L.R.A.1917C. 


absence  of  statute,  prevail  from  that  which 
prevailed  in  England.     See  the  very  inter- 
esting aud  able  opinion  by  Rogers,  Circuit 
Judge,  in  Weeks  v.  United  States,  L.RJL 
1915B,  651,  132  C.  C.  A.  436,  216  Fed.  292. 

Assuming,  however,  the  necessity  of  an 
affidavit,  or  information  supported  by  affi- 
davit, as  the  basis  of  the  proceeding,  even 
if  filed  by  a  private  prosecutor,  there  seems 
no  ground  to  hold,  in  the  absence  of  a  stat- 
ute, that  a  verification  of  the  information 
upon  information  and  belief  is  not  sufficient. 
It  is  not  our  purpose  to  discuss  these  ques- 
tions, interesting  as  they  may  be  when  they 
arise. 

The  only  American  case  that  we  have  been 
able  to  find  on  the  very  question  here  be- 
fore us,  namely,  how  must  an  information 
by  a  public  prosecutor  be  verified,  is  Emery 
V.  State,  78  Neb.  647,  9  L.R.A.(N.S.)  1124, 
111  N.  W.  374.  The  defendant  was  charged 
with  influencing  a  juror  in  a  criminal  case 
in  which  he  was  a  party  by  agreeing  to  pay 
and  subsequently  paying  him  cash.  Mani- 
festly the  public  prosecutor  would  have  no 
personal  knowledge  of  the  truth  of  such  a 
charge.  It  is  doubtful  if  he  could  accumu- 
late affidavits  that  would  positively  state 
the  facts  showing  such  guilt.  Many  states 
have  laws  providing  for  compulsory  affi- 
davits, but  our  attention  has  not  been  called 
to  any  such  Federal  statute.  To  say  that 
voluntary  affidavits  must  be  obtained  be- 
fore the  public  prosecutor  can  start  such 
proceedings  is  to  say  that  one  of  the  most 
heinous  offenses  known  to  the  law,  that  of 
"jury  fixing,"  shall  go  wholly  unpunished. 
Confronted  by  such  a  danger,  we  have  no 
hesitancy  in  holding  that  the  public  prose- 
cutor can  file  an  information  for  contempt, 
positive  and  specific  in  its  charges,  and 
verify  it  upon  information  and  belief,  and, 
while  such  information  may  not  justify  the 
issuance  of  a  warant  of  arrest,  it  is  not 
void,  and  where  a  rule  is  issued  upon  such 
information  that  defendant  show  cause,  and 
upon  the  hearing,  upon  the  testimony  of 
sworn  witnesses,  the  evidence  shows  the 
defendant  guilty,  he  may  be  so  adjudged, 
and  that  a  warrant  of  arrest  issued  upon 
the  conclusion  of  the  case  is  upon  "oath  or 
affirmation,"  as  provided  in  the  4th  Amend- 
ment to  the  Constitution.  See  Sona  ▼. 
Aluminum  Castings  Co.  181  C.  C.  A.  232, 
214  Fed.  936. 

The  prayer  to  the  information  is  that  the 
defendants  be  required  ''to  show  cause,  if 
any  they  have,  why  they,  or  either  of  them, 
should  not  be  punished  as  for  contempt  of 
this  court  for  and  on  account  of  the  matters 
and  things  as  above  set  forth."  The  case 
made  in  the  information  was  clearly  one  of 
criminal  contempt.  One  of  the  chief  func- 
tions of  a  prayer  in  such  informations  is 
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to  show  whether  it  is  sought  to  conyict  the 
defeiidant  of  a  civil  or  criminal  contempt, 
but  it  was  wholly  unnecessary  lor  that  pur- 
pose here.  Section  268  of  the  Judicial  Code 
provides:  "The  said  courts  shall  have  pow- 
er ...  to  punish,  by  fine  or  imprison- 
ment, at  the  discretion  of  the  court,  eon- 
tempts  of  their  authority." 

With  the  statute  thus  vesting  almost  im- 
limited  discretion  in  the  court  as  to  the 
character  and  extent  of  punishment,  no 
benefit  would  be  derived  from  requiring  the 
prosecutor  to  specially  pray  for  a  given 
kind  of  punishment,  or  attempt  to  limit  the 
degree  of  such  punishment.  The  prayer  was 
sufficient  under  all  the  circumstances  of  this 
case. 

The  defendant  next  contends  the  informa* 
tion  was  duplicitouB,  and  the  court  erred 
for  that  reason  in  overruling  the  demurrer 
and  in  overruling  a  motion  to  require  the 
government  to  elect.  It  has  been  said: 
'*The  court  will  never  be  keen  to  hold  an 
indictment  bad  for  duplicity."  5  R.  C.  L. 
1031. 

The  same,  with  at  least  equal  certainty, 
may  be  said  of  an  information  for  contempt. 

Subsequently  the  court  sustained  the  mo- 
tion of  the  defendant,  made  at  the  close  of 
the  government's  case,  to  strike  all  the  evi- 
dence bearing  on  other  contempts  than  the 
bribery  of  the  juror  Seymour,  and  on  final 
hearing  adjudged  this  defendant  not  guilty 
of  all  the  specifications  of  contempt,  save 
upon  that  particular  charge.  This  was  in 
all  respects  equivalent  to  sustaining  his 
motion  to  require  the  government  to  elect» 
and  if  it  should  be  conceded  that  the  in- 
formation was  duplieitous»  and  we  only  con- 
cede it  for  the  purposes  of  this  question  in 
this  case,  and  the  demurrer  and  motion  to 
require  an  election  should  have  been  suft- 
tained,  there  was  no  prejudiceu 

We  shall  now  turn  to  the  evidence,  as  the 
other  questions  will  be  better  understood 
and  more  readily  disposed  of  with  the  facts 
in  mind. 

An  indictment  was  returned  in  the  dis- 
trict court  of  the  United  States  for  the 
eastern  district  of  Oklahoma  against  the 
defendant  Creekmore  and  twenty-seven  oth- 
ers, charging  them  with  having  conspired 
to  violate  the  law  of  the  United  States  pro- 
hibiting the  introduction  of  intoxicating 
liquors  from  without  the  state  into  what 
was  formerly  Indian  Territory.  Act  March 
1,  1896,  chap.  145,  28  Stat,  at  h.  693.  This 
case  was  numbered  1,507.  Moses  £.  Miller, 
one  of  the  defendants,  secured  a  continu- 
ance; but  that  case,  as  against  this  defend- 
ant and  others,  was  set  down  for  trial  at 
Muskogee  on  J'ebruary  8,  1915.  That  case 
was,  of  course,  triable  to  a  jury,  and  the 
jury  was  ordered  k^t  togetfao'  in  the 
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charge  of  two  bailiffs  from  the  time  it  was 
impaneled  until  it  was  finally  discharged. 
During  this  period,  however,  Mr.  John  H. 
Seymour  was  permitted  night  and  morning 
to  call  his  wife  up  by  telephone  from  the 
hotel  where   the   jury   were   stopping,   pri- 
marily, at  least,  to  inquire  as  to  the  condi- 
tion of  their  baby.     At,  and  for  some  time 
prior  to,  the  time  of  that  trial,  Mr.  Creek - 
more  lived  at  Joplin,  Missouri,  which  was 
130  miles  northeast  of  Muskogee  upon  the 
line   of    the   Missouri,    Oklahoma,    &    Gulf 
Railroad.     Between  the  two,  and  some  30 
miles  from  Muskogee  on  the  same  railroad, 
was  Locust  Grove.    It  infercntially  appears 
from  the  evidence  that   at  one   time  Mr. 
Creekmore    lived    in    Oklahoma,    that    his 
wife's  people   lived  at  Locust  Grove,   and 
Peter  Bagby  also  at  one  time  lived  at  Locust 
Grove  and  was  a  friend  of  Creekmore.    Just 
where   Creekmore   lived,    aside   from   this, 
would  be  purely  a  matter  of  speculation. 
E.   H.   Braley   and   his   wife,   Mrs.    E.   H. 
Braley,  lived  at  716  Capitol  Place,  in  Mus- 
kogee.     Mrs.    Braley    was   not   acquainted 
with  Mr.  Creekmore,  and  probably  not  ac- 
quainted with  Mr.  Creekmore's  wife,  Mrs. 
Creekmore,  until  Mr.  Peter  Bagby  obtained, 
in  December,  1914,  an  invitation  to  the  two 
daughters  of  the  Braleys,  one  married  and 
the  other  single,  to  spend  the  week-end  of 
Christmas  week  as  the  guests  of  the  Creek- 
mores.    During  this  visit  Peter  Bagby  gave 
a  list  of  the  regular  panel  of  trial  jurors 
at  the  January  term,  1915,  to  one  of  the 
daughters  of  the  Braleys,  and  told  her  to 
give  it  to  her  father.    Mr.  Creekmore,  on  a 
visit  to  Muskogee,  also  gave  Mr.  Braley  a 
list  of  those  jurors.     During  this  visit  the 
Braley  girls  invited  Mr.  and  Mrs.   Creek- 
more to  come  to  their  home  at  the  time  of 
the  trial  of  the  case  1,507,  and  they  did  so. 
They  remained  at  the  Braley  house  about 
five  days,  when  Mrs.  Creekmore  was  called 
away,  probably  on  Friday,  by  the  illness  of 
her  mother,  and  it  was  then  arranged  that 
Mrs.  Braley  would  go  up  to  Joplin  and  take 
some    things    that    Mrs.    Creekmore    had 
bought  at  an  auction  at  Muskogee.     Mrs. 
Braley  first  met  Mr.  Creekmore  when  he 
thus  came  to  her  house  the  first  day  of  the 
trial.     About  the  second  day  of  the  trial 
Mr.  Creekmore  and  Mr.  Braley  came  into 
the  Braley  dining  room,  and  Mr.  Creekmore 
said,  "One  of  your  good  friends  is  on  my 
jury,"  and  Mrs.  Braley  said,  "Who  is  it?" 
and  Mr.  Creekmore  said,  "What's  his  name?" 
and  Mr.  Braley  said,  "John  Seymour."    On 
the  first  day  of  the  trial  Mrs.  Creekmore 
and  Mrs.  Braley  went  down  to  the  auction 
at  one  Miesch's  jewelry  store.    They  there 
met  a  Mrs.  Blodgett,  who  inquired  of  Mrs. 
Creekmore  what  she  was  doing  there,  and 
Mrs.  Creekmore  said,  "Don't  you  know  that 
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Creekmore  is  having  his  trial?"     She  ex- 
pressed her  worry  over  the  matter,  and  Mrs. 
Blodgett  said  to  Mrs.  Braley,  "Mr.  Seymour 
is  on   that  jury,  why  can't  you  do  some- 
thing?" About  noon  one  day  Mr.  Creekmore 
suggested  that  his  wife  and  Mrs.  Braley  go 
up  to  the  court  room  together,  so  that,  John 
Seymour  would  see  them  in  company.     In 
the  afternoon  of  the  first  day  of  the  trial, 
Mrs.  Braley  and  Mrs.  Creekmore  met  Mrs. 
Seymour  on  the  street  with  another  lady. 
Mrs.  Braley  introduced  Mrs.  Creekmore  to 
Mrs.   Seymour.     Mrs.   Braley  said  to  Mrs. 
Seymour,  "I  want  to  speak  to  you  a  min- 
ute," and  they  stepped  to  the  edge  of  the 
sidewalk,    and    Mrs.    Braley    said    to    Mrs. 
Seymour,  "I  would  give  $500  to  whisper  in 
your  husband's  ear."     Mrs.   Seymour  said, 
"I  will  do  it  for  a  whole  lot  less."     Mrs. 
Braley  said,  "Do  you  talk  to  him?"  and 
Mrs.   Seymour  said,   "I  talk  to  him  every 
evening;  what  do  you  want  me  to  tell  him?" 
Mrs.   Braley   said,   "Tell   him   that   Creek- 
more is  a  friend  of  ours,  and  to  stick  with 
the  Creekmore  interests,  and  you  can  have 
anything  you  want."    Mrs.  Braley  testified 
they  left  Mrs.  Seymour,  and  she  immediate- 
ly told  Mrs.  Creekmore,  and  said,  "I  might 
have  to  spend  some  money  for  you  on  that;" 
and   Mrs.   Creekmore   said,   "That   was   all 
right,  you  go  ahead,  and  Mr.  Creek  he  will 
back  any  financial  obligations  that  you  have 
to  make."    Mrs.  Braley  and  Mts.  Creekmore 
arranged   to   call    on   Mrs.   Seymour   after 
she  had  conferred  with  her  husband;   but 
that   evening  Mrs.   Creekmore  got   a   tele- 
phone call  from  her  father  at  Locust  Grove, 
and  while  she  was  waiting  for  the  connec- 
tion she  could  not  leave,  and  Mrs.  Braley 
and  her  husband  went  down  to  see  Mrs. 
Seymour,  who  was  to  talk  with  her  husband 
at  7:30  and  tell  Mrs.  Braley  what  he  had 
to   say.     After   their   return,   Mrs,   Braley 
told   Mrs.   Creekmore   what  Mrs.   Sejrmour 
had  told  her.     That  night  Mr.  Creekmore 
and    Mrs.    Creekmore    both    occupied    the 
same  room  in  the  Braley  house  as  they  did 
every  night  while  they  were  there.     After 
Mrs.  Creekmore  was  called  away  from  the 
Braley  house,  or  probably  on  Friday  night, 
Mrs.   Seymour   telephoned   to   Mrs.   Braley 
that  everything  was  going  all  right.     Mr. 
Creekmore  called  up  the  Braley  house  about 
an  overcoat  he  had  lost,  and  Mrs.  Braley 
said,  "I  have  got  some  good  news  for  you," 
and  he  wanted  to  know  what  it  was,  and  she 
told  him  that  she  could  not  tell  him  over  the 
phone,  to  come  out,  and  he  came  out  in  a 
taxicab,    and    Mrs.    Braley    then    told   him 
that  Mrs.  Seymour  said  everything  was  all 
right.     Thereupon    Mr.    Creekmore    simply 
shrugged    his    shoulders,    and    laughed,    as 
though  he  were  highly  pleased  over  the  way 
things  were  going.    About  one  or  two  weeks  ' 
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after   the   trial,    s6me   one,    who   gave   his 
name  as  Cre^more,  invited  Mrs.  Braley  by 
phone  to  come  for  a  visit  to  Joplin  and  to 
bring  Mrs  .Seymour  with  her;  that  he  want- 
ed to  make  Mrs.  Seymour  a  present.     Mr. 
Braley  testified  that  he  was  at  the   Sey- 
mours with  his  wife,  and  that  he  was  out 
of  town  the  most  of  the  week,  and  returned 
the  last  day  of  the  trial.     This  was  after 
Mrs.   Creekmore  had  been  called  away  by 
her  mother's  illness,  and  Mr.  Creekmore  had 
left  the  Braley  home;  and  Mr.  Creekmore 
phoned  to  Mr.  Braley  at  his  house  to  come 
down  to  his  lawyer's  office,  as  he  wanted 
to  see  him  there,  and  Mr.  Braley  went  down, 
and  Mr.  Creekmore  told  him  he  would  like 
for  Mrs.  Braley  and  Mrs.  Seymour  to  come 
up  to  Joplin,  as  he  wanted  to  make  Mrs. 
Se3rmour  a  present;  that  she  had  been  very 
nice  to  him  during  the  trial.     About  two 
weeks  after  this  time,  Mr.  Creekmore  called 
Mr.  Braley  up  by  long-distance  telephone 
and  said,  "This  is  Creek,"  and  that  he  and 
his  wife  had  been  out  of  town,  and  they 
wanted  to  be  at  home  when  Mrs.  Braley  and 
Mrs.  Seymour  came  up.     Mr.   Braley  told 
him  that  Mr.  Seymour  said  he  did  not  think 
Mrs.    Seymour   could   go.     Mr.   Creekmore 
said  he  wanted  to  make  Mrs.  Seymour  a 
present,  and  Mr.  Braley  said,  "What  do  you 
want  to  give  her?"  and  Mr.  Credcmore  said, 
"$200;"  and  Mr.  Braley  said,  "All  right, 
how  do  you  want  to  give  it  to  her?     Mr. 
Creekmore  said,  "Well,  I  will  send  you  a 
check;"  but  Mr.  Braley  said,  "No,  give  that 
to  me  when  I  am  at  Joplin  again   some 
time;"  and  that  was  the  end  of  that  con- 
versation.   About  two  weeks  after  that,  Mr. 
and  Mrs.  Braley  were  going  down  the  street 
one  afternoon  and  met  Mrs.  Seymour,  and 
Mrs.  Braley  said  to  Mr.  Braley,  "She  did 
not  speak  to  me,  and  I  feel  like  Mrs.  Sey- 
mour is  expecting  something,  and  I  think 
that  we  have  done  her  wrong;"  and  Mr. 
Braley  said,  "Well,  if  she  feels  that  way,  I 
would  rather  pay  it  out  of  my  own  pocket, 
if  I  never  get  it  back."    Mr.  Braley  then,  on 
March  16th,  gave  his  personal  check  to  Mrs. 
Braley   for   $200.      It   appears   that    Mrs. 
Braley  cashed  this  and  took  $150  in  cur- 
rency  into  the  store  where  Mr.   Seymour 
was  working  and  handed  it  to  him.    About 
two  or  three  weeks  later,  Mr.   Braley  re- 
ceived a  long-distance  call,  and  the  party 
said,  "This  is  Creek"    (which  was  a  name 
frequently  ifipplied  to  Creekmore),  and  the 
person    talking   said   he   was   going   to    be 
away  again,  and  wanted  to  know  what  had 
been  done  about  the  Seymour  case,  and  Mr. 
Braley  said,  "I  have  paid  it;"  and  the  party 
talking    said,    "I    will    send    you   a   ehedc 
down."     About  April   7th  Mr.   Braley  re- 
ceived a  draft  drawn  by  the  First  National 
Bank  of  Tulsa  on  the  Southwest  National 
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Bank  of  Commerce  of  Kansas  City  payable 
to  Mr.  Braley.  It  was  receired  by  mail  and 
was  unaccompanied  by  any  letter.  Mr. 
Braley  states  that  no  one  else  owed  him 
just  $200  except  Mr.  Creekmore,  and  the 
money  was  accepted  in  payment  of  the 
amount  he  had  advanced  to  his  wife. 

The  records  of  the  bank  at  Tulsa  show 
that  this  draft  was  issued  for  Moses  E. 
Miller,  who  was  one  of  the  defendants  in  the 
case  1,507;  but  the  case  was  contiUued  as 
to  him  on  account  of  his  illness,  of  which 
he  subsequently  died,  and  he  was  not  at 
Tulsa  when  this  draft  was  drawn,  and  was 
imable  to  transact  any  business  at  that  time. 
Mr.  and  Mrs.  Seymour  were  both  witnesses, 
and  in  all  substantial  respects  testified  to 
the  same  state  of  facts  as  the  Braleys,  so 
far  as  the  facts  were  within  their  knowl- 
edge. Mrs.  Seymour  testified  that  after  her 
first  talk  with  Mrs.  Braley,  and  in  her 
talk  that  evening-  with  Mr.  Sfeymour,  she 
told  him  that  she  had  been  approached,  and 
he  told  her  to  keep  still,  to  be  rery  careful 
about  what  she  said;  that  later  that  night 
the  Braleys  came  to  her  house,  and  Mrs. 
Braley  told  her,  **You  just  tell  him  for  us 
that  we  have  been  here,  and  it  will  be  worth 
his  while  if  he  will  hang  the  jury;"  that 
Mrs.  Braley  insisted,  and  Mrs.  Seymour 
was  talked  into  it,  and  she  spoke  to  her 
husband  the  next  morning,  and  he  said, 
"Nothing  doing;"  that  one  day  her  hus- 
band came  home  and  gave  her  $150,  said 
Mrs.  Braley  came  into  the  store  and  handed 
him  this  bundle  of  money,  and  she  deposited 
it  to  her  credit  in  the  First  National  Bank 
of  Muskogee.  Mr.  Se3rmour  testified  that 
at  the  time  he  was  manager  of  the  Varsity 
Clothes  Shop.  He  testified  that  his  wife 
telephoned  him  that  their  friends  on  Capitol 
Hill  had  suggested  to  her  that  she  say  to 
him  that  they  would  make  it  worth  his 
while  if  he  would  hang  the  jury  in  the 
Creekmore  case;  that  he  told  her  to  keep 
still,  and  the  next  morning  she  ^vised  him 
that  their  friends  had  been  to  their  home, 
and  talked  to  her  as  they  had  in  the  after- 
noon, and  that  they  would  make  it  worth 
his  while  to  vote  for  acquittal  or  hang  the 
Creekmore  jury;  that  he  then  told  her  there 
was  nothing  doing;  that  subsequently,  when 
he  was  in  the  store  where  he  was  employed, 
Mrs.  Braley  came  into  the  store  to  make 
some  purchases,  actually  or  Ostensibly,  and 
she  handed  him  a  roll  of  money  containing 
$150  without  any  remarks  whatever;  that 
the  next  morning,  March  16th,  he  deposited 
the  money  in  his  wife's  name;  that  Mrs. 
Braley  did  not  owe  him  anything  at  the 
time  she  made  this  payment,  and  no  one 
else  owed  him  that  sum.  The  Braleys  and 
the  Sevmours  had  never  exchanged  calls 
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prior  to  this  event,  but  Mr.  Braley  was  a 
customer  of  the  Varsity  Store. 

From  the  evidence,  of  which »  we  have 
given  but  a  brief  synopsis,  we  think  it  was 
shown  beyond  all  reasonable  doubt  that  a 
successful  effort  was  made  to  corrupt  the 
juror  Seymour;  that  this  was  well  known 
to  Mrs.  Creekmore,  and  that  her  husband 
must,  by  his  whole  course  of  conduct,  have 
been  deemed  to  have  knowledge  of  it;  that 
he  was  informed  by  Mrs.  Braley  that  things 
were  going  all  right  with  Seymour,  before 
the  trial  ended ;  that  he  sent  for  Mr.  Braley 
for  the  sole  purpose  of  arranging  to  have 
Mrs.  Seymour  go  up  to  Joplin,  that  he 
might  there  make  her  a  present;  that  the 
invitation  was  extended  indirectly  to  Mrs. 
Seymour  to  go  to  Joplin  for  that  purpose; 
that  he  subsequently  decided  that  $200  was 
the  amount  he  wanted  to  pay  her;  that 
twice  or  three  times  he  called  up  the  Bra- 
leys, ISO  miles  away,  by  tdephone;  that 
finally,  when  Braley  had  paid  the  money, 
he  promised  to  send  a  check  for  it;  that  tho 
draft  for  $200,  which  was  sent  from  Tulsa, 
was  sent  by  him;  that  this  was  a  gross 
contempt  of  court,  and  one  which,  if  toler- 
ated, would  bring  more  of  disgrace  upon  it 
than  was  brought  upon  the  English  coiurts 
by  the  corruption  of  Lord  Bacon. 

Numerous  objections  were  made  and  over- 
ruled to  the  evidence  to  which  we  have  re- 
ferred, and  a  demurrer  was  filed  to  the  evi- 
dence at  the  close  of  all  of  it,  but  none  of 
them  were  in  our  judgment  well  taken. 

Error  is  assigned  upon  the  findings  of  the 
court,  but  we  think  they  were  well  sustained 
by  the  evidence. 

It  is  insisted  that  the  court  exceeded  its 
power,  in  sentencing  the  defendant  to  im- 
prisonment in  the  penitentiary  for  the 
term  of  a  year  and  a  day.  We  have  seen 
that  the  Judicial  Code  authorized  the 
Federal  courts  to  punish  by  fine  or  im- 
prisonment, at  the  discretion  of  the  court, 
for  contempt  of  their  authority.  Tliero 
is  nothing  in  the  statute  which  limits 
where  the  imprisonment  shall  take  place, 
except  the  discretion  of  the  court.  While 
it  is  true  that  this  statute  limited  the  power 
to  punish  for  conteinpt,  it  is  either  declara- 
tory of  the  common  law  or  broadened  it  as 
to  punishment  in  contempt  cases.  It  ex- 
pressly declared  that  the  length  of  imprison- 
ment and  its  place  should  be  in  the  discre- 
tion of  the  court. 

This  court  having,  in  Merchants' '  Stock 
&  Grain  Co.  v.  Board  of  Trade,  120  C.  C. 
A.  582,  201  Fed.  20,  with  some  elaboration 
set  forth  some  seven  or  eight  matters  in 
which  the  authorities  settle  that  a  criminal 
contempt  proceeding  is  not  a  criminal  case 
or  a  criminal  proceeding,  it  now  becomes 
necessary  to  turn  to  the  question  as  to  in 
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what  respectB  such  a  criminal  contempt  pro- 
ceeding may  be  said  to  be  a  criminal  case 
or  a  criminal  proceeding. 

In  Durant  v.  Washington  County,  1 
Woolw.  377,  Fed.  Cas.  No.  4,191,  Mr.  Jus- 
tice Miller,  delivering  the  opinion  for  the 
district  court  of  the  United  States  for  the 
district  of  Iowa,  said:  "We  are  satisfied, 
however,  upon  consideration,  that  a  prose- 
cution for  contempt  of  court  is  a  criminal 
proceeding,  in  which  the  government  is  in- 
terested as  plaintiff,  and  that,  whenever  it 
becomes  necessary  for  the  government's  at- 
torney to  appear  to  vindicate  its  authority 
as  represented  in  the  courts,  it  is  his  duty 
to  do  so." 

In  Gompers  v.  United  States,  233  U.  S. 
604,  610,  58  L.  ed.  1116,  1119,  34  Sup.  Ct. 
Rep.  693,  696,  Ann.  Cas.  1915D,  1044,  the 
court,  by  Mr.  Justice  Holmes,  said:  "It  is 
urged,  in  the  first  place,  that  contempts  can- 
not be  crimes,  because,  although  punishable 
by  imprisonment  and  therefore,  if  crimes,  in- 
famous, they  are  not  within  the  protection 
of  the  Constitution  and  the  Amendments 
giving  a  right  to  trial  by  jury,  etc.,  to  per- 
sons charged  with  such  crimes.  But  the 
provisions  of  the  Constitution  are  not 
mathematical  formulas  having  their  essence 
in  their  form;  they  are  organic,  living  in- 
stitutions transplanted  from  English  soil. 
Their  significance  is  vital,  not  formal;  it  is 
to  be  gathered,  not  simply  by  taking  the 
words  and  a  dictionary,  but  by  considering 
their  origin  and  the  line  of  their  growth. 
Robertson  v.  Baldwin,  165  U.  S.  275,  281, 
282,  41  L.  ed.  715,  717,  17  Sup.  Ct.  Rep. 
326.  It  does  not  follow  that  contempts  of 
the  class  under  consideration  are  not  crimes, 
or,  rather,  in  the  language  of  the  statute, 
offenses,  because  trial  by  jury,  as  it  has  been 
gradually  worked  out  and  fought  out,  has 
been  thought  not  to  extend  to  them  as  a 
matter  of  constitutional  right.  These  con- 
tempts are  infractions  of  the  law,  visited 
with  punishment  as  such.  If  such  acts  are 
not  criminal,  we  are  in  error  as  to  the  most 
fundamental  characteristic  of  crimes,  as 
that  word  has  been  understood  in  English 
speech.  So  truly  are  they  crimes  that  it 
seems  to  be  proved  that  in  the  early  law 
they  were  punished  only  by  the  usual  crimi- 
nal procedure  (3  Transactions  of  the  Royal 
Historical  Society  (N.  S.)  p.  147  (1885)), 
and  that,  at  least  in  England,  it  seems  that 
they  still  may  be  and  preferably  are  tried 
in  that  way.  See  7  Laws  of  England  (Hals- 
bury)  280,  sub,  V.  Contempt  of  Court 
(604);  Clements  v.  Erlanger,  46  L.  J.  Ch. 
N.  S.  375,  383,  36  L.  T.  X.  S.  332;  Re  Mac- 
leod,  6  Jur.  461;  Schreiber  v.  Lateward,  2 
Dick.  592,  21  Eng.  Reprint,  401 ;  Welleslcy's 
Case,  2  Russ.  &  M.  639,  667,  39  Eng.  Re- 
print, 538:  Re  Pollard,  L.  R.  2  P.  C.  106, 
L.Rw\.1917C. 


-120,  5  Moore,  P.  C.  C.  N.  S.  Ill;  Bx  parte 
Kearney,  7  Wheat.  38,  43,  5  L.  ed.  391,  392; 
Bessette  v.  W.  B.  Conkey  Co.  194  U.  S.  324* 
328,  331,  332,  48  L.  ed.  997,  1002-1004,  24 
Sup.  Ct.  Rep.  665 ;  Grompers  t.  Buck'a  Stove 
&  Range  Co.  221  U.  S.  418,  441,  66  L.  ed. 
797,  34  L.R.A.(N.S.)  874,  31  Sup.  Ct.  Rep. 
492." 

In  that  case  the  oourt  held  that  the  Stat- 
ute of  Limitations  with  reference  to  ordi- 
nary crimes  (Rev.  Stat.  §  1044,  Cktmp.  Stat. 
1913,  §  1708) :  "No  person  shall  be  prose* 
cuted,  tried,  or  punished  for  any  olffense, 
not  capital  .  .  .  unless  the  indictment  is 
found,  or  the  information  is  instituted  with- 
in three  vears  next  after  such  offense  shall 
have  been  committed," — applies  to  criminal 
contempt  cases. 

With  the  exceptions  noted  in  our  opinion 
in  Merchants'  Stock  k  Grain  Co.  v.  Board 
of  Trade,  supra,  and  perhaps  some  others, 
a  criminal  contempt  is  a  crime,  and  a  crim- 
inal contempt  proceeding  ib  a  criminal  pro- 
ceeding, for  all  purposes,  and  one  adjudged 
guilty  of  a  criminal  contempt  nuiy  be  prop- 
erly characterized  as  a  convict.  Webster's 
New  International  Dictionary  defines  '*con- 
vict"  as:  '*A  person  proved  guilty,  by  a 
competent  tribunal,  of  a  criminal  offenae; 
esp.,  a  person  convicted  of,  and  under  sen* 
tence  for,  a  felony  or  serious  crime." 

There  is  no  doubt  that  the  defendant  has 
been  ''proved  guilty  of  a  criminal  offense,'* 
and,  if  we  turn  to  the  more  restricted  def- 
inition, the  bribery  of  a  juror  is  a  "serious 
crime."  It  is  provided  in  §  336  of  the  Crim- 
inal (Dode  that  "all  offenses  which  may  be 
punished  by  death,  or  imprisonment  for  a 
term  exceeding  one  year,  shall  be  denned 
felonies.  All  other  offenses  shall  be  deemed 
misdemeanors.*'  Act  March  4,  1909,  chap. 
321  (35  SUt.  at  L.  1152,  Comp.  SUt.  1913, 
§  10,509). 

Assuming  that  criminal  contempts  are 
offenses  in  the  meaning  of  this  statute,  as 
they  are  in  the  holding  of  the  Supreme 
Court  in  tft  Gompers  Case,  supra,  under 
Revised  Statutes,  §  1044,  we  must  either  as- 
sume that  a  defendant  may  be  sentenced  to 
prison  for  more  than  a  year,  or  that  a  statute 
which  provides  that  the  defendant  may  be 
punished  by  imprisonment  at  the  discretion 
of  the  court  in  some  mysterious  way  means 
that  the  discretion  is  limited  to  one  year, 
witliout  that  thought  being  expressed.  It 
will  be  observed  that  §  335,  in  defining  fel- 
onies, said  nothing*  about  penitentiaries.  It 
is  the  length  of  possible  imprisonoMnt  that 
fixes  whetlier  the  offenae  is  a  felony  or  a 
misdemeanor.  It  must  be  borne  in  mind 
that,  while  nearly  all  of  the  states  have  both 
penitentiaries  and  jails,  the  United  States 
has  no  prisons  except  its  penitentiaries,  save 
as  it  has  the  use  of  state  institutions.  We 
see  no  reason  why,  under  Judicial  Code,  f 
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268,  the  court  could  not  sentence  a  guilty 
party  for  a  year  and  a  day,  and  if  it  had 
this  power,  then  §  335  of  the  Criminal  Code 
made  it  a  felony.  With  this  conclusion,  sub- 
stantially the  entire  ar^unient  against  his 
sentence  to  the  penitentiary  falls  to  the 
ground. 

It  seems  to  be  conceded  that  if  the  court 
could  sentence  a  defendant  in  a  criminal 
contempt  case  for  more  than  a  year,  and  if 
his  guilt  was  an  offense  under  Rev.  Stat. 
§  5541,  Comp.  Stat.  1913,  §  10,527,  then,  un- 
der that  section  as  amended,  he  could  be 
sentenced  to  the  penitentiary.  The  Supreme 
Court  has  held  that  a  criminal  contempt 
ia  an  offense  under  Rev.  Stat.  S  1044,  and 
we  see  no  reason  for  holdii^  that  it  is  not 
an  "offense"  under  Criminal  Code,  §  335, 
and  under  Rev.  l^tat.  §  5541.  In  Re  Savin, 
131  U.  S.  267,  33  L.  ed.  150,  9  Sup.  Ct.  Rep. 
699,  for  an  unaccepted  offer  to  bribe  a  wit- 
ness, Savin  was  sentenced  to  a  year  in  jail, 
and  the  judgment  was  affirmed. 

The  question  therefore  at  once  arises:  Is 
an  order  that  a  defendant  in  a  criminal  con- 
tempt case  be  imprisoned  a  year  within  the 
'^discretion  of  the  court,''  but  a  sentence  for 
a  year  and  a  day  beyond  it?  We  have 
neither  seen  nor  heard  any  argument  which 
so  convinces  us,  and  if  a  sentence  of  a  year 
and  a  day  is  within  the  discretion  of  the 
courts  we  find  that  it  is  an  offense  within 
§  5541  and  the  various  amendments  there- 
of, and  the  sentence  could,  and  n^ust,  be  in 
the  penitentiary.  Even  under  state  laws, 
many  persons  are  confined  in  the  peniten- 
tiary for  safe-keeping  and  the  like,  who  have 
never  been  convicted  of  any  offense,  and  may 
never  be. 

Under  the  act  on  contempt  the  defendant 
might  be  sentenced,  according  to  the  period 
of  the  sentence,  to  imprisonment  in  the  cus- 
tody of  the  marshal,  or  in  jail,  or  in  the 
penitentiary.  Substantially  none  but  state 
court  decisions  are  cited  to  the  contrary, 
and,  of  course,  they  are  not  binding  upon 
the  Federal  courts.  Notable  among  the 
cases  thus  cited  are  Rogers  Mfg.  Co.  v. 
Rogers,  38  Conn.  121,  123,  a  contempt  case; 
Cheaney  v.  State,  36  Ark.  74,  4  Am.  Crim. 
Rep.  264;  State  v.  McNeill,  75  N.  C.  16; 
Horner  v.  State,  1  Or.  267;  Brooks  v.  Peo- 
ple, 14  Colo.  413,  24  Pac.  553;  and  Ex  parte 
Cain,  20  Okla.  125,  93  Pac.  974,  misdemea- 
nors. Nor  are  we  oblivious  of  the  fact  that 
the  supreme  court  of  Iowa  rendered  a  some- 
what similar  decision  in  Flannagan  v.  Jep- 
son,  —  Iowa,  — ,  L.R.A. — ,  — ,  168  N.  W. 
641,  in  a  cont^npt  case. 

While  we  could,  if  we  saw  fit>  point  out 
many  reasons  why  these  cases  are  either  un- 
sound or  inapplicable,  suffice  it  to  say  that 
tiiey  do  not  attempt  to  pass  upon  the  ques- 
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tion  of  the  power  of  a  Federal  Court  to  sen- 
tence to  the  penitentiary  for  contempt.     ' 

The  defendant  has  argued  that,  if  a  con- 
tempt be  a  felony  and  the  defendant  a  con- 
vict, the  provisions  of  the  various  Amend- 
ments to  the  Constitution  of  the  United 
States  will  protect  him  against  a  summary 
trial;  but  we  have  already  pointed  out  in 
Merchants'  Stock  &  Grain  Qo.  ▼.  Board  of 
Trade  of  Chicago,  supra,  that  this  is  not 
true.  If  there  seems  to  be  any  conflict  be- 
tween declaring  a  criminal  contempt  a  fel- 
ony and  then  declaring  that  the  defendant 
is  not  entitled  to  the  protection  of  the 
Amendments  to  the  Constitution,  the  expla- 
nation is  to  be  found  in  the  announcement 
first  made  by  Chief  Justice  Fuller  in  O'Neal 
V.  United  States,  190  U.  S.  86,  47  L.  ed.  945, 
14  Am.  Crim.  Rep.  303,  23  Sup.  Ot.  Rep.  776, 
and  repeated  in  Bessette  v.  W.  B.  Conkey 
Co.  194  U.  S.  324,  48  L.  ed.  997,  24  Sup.  Ct. 
Rep.  665,  that  "proceedings  in  contempt  may 
be  said  to  be  sui  generis."  In  passing,  at- 
tention may  be  called  to  the  fact  that  in  this 
case  of  O'Neal  v.  United  States,  supra,  it 
was  held  that  contempt  cases  were  criminal 
cases  within  the  law  with  reference  to  writs 
of  error. 

A  most  careful  and  elaborate  argument 
has  been  filed  for  the  purpose  of  establish- 
ing that  Act  March  1,  1895,  28  Stat,  at  L. 
693,  chap.  145,  was  repealed  in  toto  by  the 
admission  of  Oklahoma  into  the  Union,  and, 
there  being  no  crime  known  to  the  law  such 
as  the  defendant  and  others  were  indicted 
for,  the  court  had  no  jurisdiction,  and  there- 
fore it  was  not  a  contempt  of  court  to  in- 
fluence one  of  the  jurors  in  that  case.  While 
this  argument  is  very  interesting,  it  cannot 
be  accepted  by  us.  The  Supreme  Court  has 
at  least  three  times  held  the  statute  in  ques- 
tion was  not  repealed,  except  in  part,  by 
the  admission  of  Oklahoma.  Ex  parte  Webb, 
225  U.  S.  663,  56  L.  ed.  1248,  32  Sup.  Ct. 
Rep.  769;  United  States  v.  Wright,  229  U. 
8.  226,  67  L.  ed.  1160,  33  Sup.  Ct.  Rep.  630; 
tToplin  Mercantile  Co.  v.  United  States,  236 
U.  S.  531,  59  L.  ed.  705,  35  Sup.  Ct.  Rep. 
291,  And  until  the  Supreme  Court  shall 
modify  that  holding,  if  ever,  its  decisions 
are  conclusive  upon  us. 

If  we  have  failed  to  note  in  this  opinion 
any  of  the  points  raised  in  the  350  printed 
pages  of  brief  and  argument,  it  is  not  be- 
cause they  have  not  been  considered,  as  they 
have  been  gone  over  with  all  the  care  pos- 
sible. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

Petition  for  writ  of  certiorari  denied  by 
the  Supreme  Court  of  the  United  States 
(242  U.  S.  646,  61  L.  ed.  — ,  37  Sup.  Ct. 
Rep.  240)   January  8,  1917. 
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ANNOTATION— AFFIDAVIT  IN  CONTEMPT  PBOCEEDINGS. 


Annotation — ^Affidavit  or  complaint  in  contempt  proceedings  on  informa- 
tion and  belief. 


For  the  general  subject  of  complaint 
or  information  based  on  information  and 
belief  as  the  basis  for  the  issuance  of 
a  warrant,  or  for  an  examination  pre- 
liminary thereto,  see  the  notes  to  People 
ex  rel.  Livingston  v.  Wyatt,  10  L.R.A. 
(N.S.)  159,  and  to  Salter  v.  State 
(1909)  25  L.R.A.(N.S.)  60. 

The  present  note  does  not  in  general 
include  cases  holding  that  no  affidavit 
at  all  is  necessary,  although  one  or  two 
of  such  eases  are  cited. 

There  is  a  direct  conflict  of  authority 
as  to  the  sufficiency  of  an  affidavit  or 
complaint  on  information  and  belief 
in  contempt  proceedings.  It  seems 
clear,  however,  that  on  reason  and  au- 
thority, positive  averments  should  be  re- 
quired as  a  basis  for  contempt  proceed- 
ings. The  quotation  from  the  opinion 
in  Belangee  v.  State  (1914)  97  Neb.  184, 
149  N.  W.  415,  infra,  shows  why  such 
a  rule  is  necessary  even  where  the  in- 
formation is  made  by  a  public  officer. 
It  is  to  be  regretted  that  the  court  in 
Creekmore  v.  United  States,  ante,  845, 
while  citing  the  Belangee  Case,  omitted 
to  notice  that  the  information  in  that 
case  was  by  the  prosecuting  attorney. 

Information  considered  sufficient. 

Some  of  the  cases  hold  that  a  com- 
plaint or  information  in  contempt  pro- 
ceedings is  sufficient,  although  made  on 
information  and  belief. 

Employers'  Teaming  Co.  v.  Teamsters' 
Joint  Council  (1905)  141  Ted.  679  (sup- 
porting order  to  show  cause) ;  Hughes  v. 
Territory  (1906)  10  Ariz.  119,  6  L.R.A. 
(N.S.)  572,  85  Pac.  1058  (sufficient  to 
put  accused  to  his  denial) ;  Golden  Gate 
Consol.  Hydraulic  Min.  Co.  v.  Superior 
Ct.  (1884)  65  Cal.  187,  3  Pac.  628  (sup- 
porting order  to  show  cause,  violation  of 
injunction) ;  Jordon  v.  Circuit  Ct. 
(1886)  69  Iowa,  177,  28  N.  W,  548  (sup- 
porting order  to  show  cause). 

In  two  Montana  cases  where  the  pro- 
ceedings were  dismissed  but  it  does  not 
appear  that  the  question  as  to  averments 
on  information  and  belief  was  in  the 
case,  one  case  being  for  violation  of  an 
injunction,  the  other  for  issuing  a  cer- 
tain publication,  it  was  observed  in  sub- 
stance that  there  should  be  some  direct 
charge  made,  either  positively  or  upon 
information  and  belief,  that  the  defend- 
ant committed  an  act  constituting  a  con* 
tempt.  Boston  &  M.  Consol.  Copper  & 
S.  Min.  Co.  V.  Montana  Ore  Purchasing 
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Co.  (1900)  24  Mont.  117,  60  N.  W.  807, 
20  Mor.  Min.  Rep.  492;  State  ex  rel. 
Grice  v.  District  Ct.  (1908)  37  Mont. 
590,  97  Pac.  1032. 

In  People  ex  rel.  Darby  v.  District  Ct. 
(1894)  19  Ooio.  343,  36  Pac.  731,  the 
judgment  of  contempt  for  violation  of 
an  injunction  was  sustained  where  part 
of  the  charging  affidavit  was  on  in- 
formation and  belief,  but  this  question 
is  not  referred  to-  in  the  opinion. 

In  Ex  parte  Acock  (1890)  84  GaL  50, 
23  Pac.  1029,  where  it  was  held  that 
after  judgment  fdr  contempt  for  abuse 
of  process  the  point  was  not  well  taken 
that  some  of  the  charges  in  the  affidavit 
were  made  on  information  and  belief, 
the  court  said:  "It  would  be  impossible 
in  many  cases  of  contempt  committed 
out  of  the  presence  of  the  court  to 
secure  the  apprehension  or  conviction  of 
the  guilty  parties,  if  every  fact  essential 
to  sustain  the  judgment  were  required 
to  be  stated  in  positive  terms.  In  the 
case  at  bar,  if  the  moving  parties  had 
been  required  to  state  positively  upon 
oath  that  the  petitioner  was  the  person 
who  removed  the  grain,  the  proceedings 
probably  could  not  have  been  instituted.'' 

In  Jordan  v.  Circuit  Ct.  (Iowa)  supra, 
contempt  for  violation  of  injunctions,  it 
was  objected '  that  the  affidavit  was  "in- 
sufficient, because  it  merely  shows  the 
facts  constituting  the  violation  of  the  in- 
junctions, and  does  not  show  that  the 
affiant  had  personal  knowledge  of  the 
facts,"  the  statute  providing  that  "an 
affidavit  showing  the  nature  of  the  trans- 
action is  necessary."  The  court  said: 
"In  our  opinion,  however,  the  affidavit 
complies  with  the  statute.  It  is  not  ex- 
pressly provided  that  the  affiant  shall 
show  that  he  had  personal  knowledge  of 
the  facts,  and  the  only  action  of  the 
court  which  can  be  based  upon  the 
affidavit  is  of  a  formal  character;  the 
evidence  upon  which  the  defendant  is 
to  be  adjudged  guilty,  if  at  all,  being 
still  to  be  adduced," 

The  Jordan  Case  was  apparently  ap- 
proved in  Koch  v.  District  Ct.  (1911) 
150  Iowa,  151,  139  N.  W.  740,  where  the 
court  sustained  an  information  under  a 
statute  requiring  "an  information  under 
oath,  setting  out  the  alleged  facts  con- 
stituting such  violation"  of  an  injunc- 
tion as  to  intoxieating  liquor.  The 
court,  however,  apparently  held  the  in- 
formation to  be  more  positive  than  on 
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information  and  belief,  but  stated  that 
''where  the  facts  required  in  an  affidavit 
are  of  such  a  character  that  positive 
knowledge  on  the  part  of  an  affiant  is 
impossible,  such  affidavit  may  be  made 
on  information  and  belief." 

In  California,  Colorado,  and  Montana, 
the  statute  of  civil  procedure  required 
'  that  an  affidavit  shall  be  presented  to 
the  court  or  judge,  of  the  facts  consti- 
tuting the  contempt,  and  the  first  Iowa 
case,  supra,  was  under  a  statute  requir- 
ing ''an  affidavit  showing  the  nature  of 
the  transaction." 

An  affidavit  showing  on  information 
and  belief  that  payment  of  alimony  by 
the  husband  cannot  be  enforced  by 
security  or  by  sequestration  is  sufficient 
as  a  basis  for  an  order  to  show  cause 
why  the  husband  should  not  be  punished 
for  contempt,  where  the  statute  provides 
that  an  order  may  be  made  if  the  above 
facts  appear  presumptively  to  the  satis- 
faction of  the  court.  Kahl  v.  Bahl 
(1882)  14  N.  Y.  Week.  Dig.  560. 

In  Flannery  v.  People  (1907)  225  m. 
62,  80  N.  E.  60,  where  an  order  to 
show  cause  was  issued,  the  court  said 
of  the  petition:  "The  petition  oonsisted 
of  thirteen  paragraphs,  and,  so  far  as 
we  ean  see,  some  of  them^  at  least, 
specifically  charged  the  defendants  with 
being  guilty  of  violating  the  injunetion. 
It  is  said,  however,  that  the  affidavit  at- 
tached thereto  is  defective,  in  that  it 
states  that  the  affiant  verily  'believes' 
the  same  to  be  true.  It  does  state  that 
the  affiant  knows  the  contents  thereof, 
and  we  think  the  objection  that  he 
'believes,'  etc.,  exceedingly  technical, 
especially  in  view  of  the  fact  that  the 
defendants  appeared  and  answered  the 
objection  by  way  of  a  general  denial, 
making  no  objection  whatever  to  the 
sufficiency  of  the  petition.  The  affidavits 
filed  in  support  of  the  charge  certainly 
tended  to  prove  their  guilt,  and  of  them- 
selves were  sufficient  to  bring  to  the 
attention  of  the  court  the  claim  that 
the  injunction  had  been  violated." 

—  by  offleial. 

As  may  be  seen,  it  is  held  in  Ci^ickk- 
MOORE  V.  United  States,  ante,  845,  that 
an  information  or  petition  in  the  Federal 
court  by  the  United  States  district  at- 1 
ioiney,  positive  and  specific  in  its 
charges  of  contempt,  but  verified  upon 
information  and  belief,  is  sufficient  basis 
for  an  order  to  show  cause. 

It  was  held  in  People  ex  rel.  Atty. 

Gen.  V.  News-Times  Pub.  Co.  (1906)  35 

Colo.  253,  84  Pac.  912,  that  an  unverified 

information  in  criminal  contempt  by  the 
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attorney  general  was  sufficient  on  which 
to  base  an  order  to  show  cause,  as  the 
matter  was  governed  by  the  common  law, 
under  which  a  verification  was  not  neces- 
sary, the  court  considering  that  it  might 
act  on  the  matter  of  contempt  being 
brought  to  its  attention  in  any  man- 
ner. 

It  has  been  held  that  an  unverified 
complaint  in  contempt  proceedings  by 
an  assistant  district  attorney  is  sufficient 
to  justify  iudicial  action,  as  it  has  the 
sanction  of  his  oath  of  office.  Hurley 
V.  Com.  (1905)  188  Mass.  443,  74  N.  E. 
677,  3  Ann.  Cas.  757. 

In  a  jurisdiction  where  a  citation  stat- 
ing the  facts  is  sufficient,  it  was  said  that 
the  information  under  the  official  oath 
of  the  prosecuting  attorney  was  suf- 
ficient, though  not  specially  verified. 
Poindexter  v.  State  (1913)  109  Ark.  179, 
46  L.R.A.(N.S.)  617, 159  S.  W.  197. 

It  may  be  observed  that  cases  hold- 
ing that  an  information  by  the  prosecut- 
ing officer  does  not  require  any  verifica- 
tion at  all  are  not  necessarily  authority 
for  the  proposition  that  an  information 
by  a  prosecuting  officer  is  good  when 
made  on  information  and  belief,  as,  if 
the  statement  is  positive ,  and  is  deemed 
to  rest  on  the  official  oath  of  the  officer, 
it  might  be  claimed  that  it  was  sworn  to 
positively. 

Informatioii    mnA    Ibelief    •oasidered 
ittsalHeient. 

Other  cases  hold  that  a  complaint  or 
information  in  contempt  proceedings  is 
insufficient  if  made  only  on  information 
and  belief.  Ludden  v.  State  (1891)  31 
Neb.  429,  48  N.  W.  61;  Herdman  v. 
State  (1898)  54  Neb.  626,  74  N.  W.  1097, 
11  Am.  Crim.  Rep.  298;  State  ex  rel. 
Harvey  v.  Newton  (1907)  16  N.  D.  151, 
112  N.  W.  62,  14  Ann.  Cas.  1035  (under 
statute  requiring  that  affidavit  for  con- 
tempt in  liquor  cases  shall  make  a  prima 
facie  case  for  the  state) ;  State  ex  rel. 
Harvey  v.  Davies  (1907)  16  N.  D.  106, 
112  N.  W.  60  (the  same) ;  State  ex  rel. 
Jones  V.  Conn  (1900)  37  Or.  696,  62  Pac. 
289  (under  statute  providing  that  "the 
facts  constituting  the  contempt  must  be 
shown  by  an  affidavit,"  overruling  dic- 
tum in  State  ex  rel.  Mahoney  v.  Mc- 
Kinnon  (1880)  8  Or.  487) ;  Freeman  v. 
Huron  (1896)  8  B.  D.  435,  66  N.  W.  928; 
Ex  parte  Landry  (1912)  65  Tex,  Crim. 
Rep.  440,  144  S.  W.  962  (dictum). 

The  rule  of  positive  allegations  is  rec- 
ognized in  Re  Rice  (1910)  181  Fed.  217, 
where  the  court,  however,  held  that  the- 
objection  was  waived;  see  infra,  "Waiv- 
er." 
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In  Sargeant  v.  Warren  (1885)  22  N. 
Y.  Week,  Dig.  473,  it  was  held  to  be 
error  to  refuse  to  set  aside  a  warrant 
issued  on  an  affidavit  of  an  injunction, 
— ^plaintiff  stating  the  violation  of  the 
injunction  on  information  and  belief,  no 
excuse  being  made  why  the  affidavit  of 
his  informant  was  not  presented. 

A  verification  on  information  and  be- 
lief  is  insufficient  where  the  statute  pro- 
vides that  ''the  court  shall  be  satisfied 
by  due  proof,  by  affidavit  of  the  facta 
charged."  Russell  v.  Wayne  Circuit 
Judge  (1904)  136  Mich.  624,  99  N.  W. 
864.  In  that  case  the  proceeding  was 
begun  by  a  petition  based  wholly  on  in- 
formation and  belief,  which  was  accom- 
panied by  affidavits,  and  the  court  ap- 
pointed an  officer  to  prepare  interroga- 
tories, who  did  so  on  the  affidavits.  In 
refusing  to  allow  other  interrogatories 
proposed  by  the  petitioner,  the  court 
said:  ''The  affidavits,  not  the  petition, 
conferred  jurisdiction  upon  the  court. 
Without  the  affidavits  the  proceeding 
would  have  been  quashed.  Re  Wood 
(1890)  82  Mich.  82,  45  N.  W.  1113.  Al- 
legations  in  the  petition  not  supported 
by  the  affidavits  will  be  ignored.  When 
one  charges  another  with  the  serious 
crime  of  interfering  with  the  due  course 
of  justice  by  corrupting  or  intimidating 
witnesses,  he  must  have  positive  evi- 
dence to  present  to  the  court  upon  which 
to  base  the  charge.  Rumors  will  not  do. 
Allegations  upon  information  and  belief 
are  not  sufficient  to  put  the  party 
charged  upon  answer." 

In  Re  Wood  (1890)  82  Mich.  75,  45 
N.  W.  1113,  the  court  said  that  con- 
tempts "not  committed  in  its  immediate 
view  and  presence  must  be  brought  be- 
fore the  court  by  affidavit  of  the  persons 
who  witness  them,  or  have  knowledge 
of  them." 

In  Montgomery  v.  Palmer  (1894)  100 
Mich.  436,  59  N.  W.  138,  however,  the 
court,  referring  to  the  contention  by 
one  accused  of  contempt,  said:  "It  is 
said  by  respondent  .  .  .  that  charges 
must  be  supported  by  positive  state- 
ments in  affidavits  made  by  persons  hav- 
ing knowledge  of  the  facts, — that  state- 
ments on  information  and  belief  are  not 
sufficient.  This  is  true,  but  the  rule 
does  not  exclude  the  drawing  of  infer- 
ences from  established  facts.  Each  of 
the  facts  recited  was  shown  by  positive 
testimony,  and  the  inference  to  be  drawn 
from  these  statements  was  one  which 
Judge  Dickerman  certainly  had  the  right 
to  draw;  and  his  decision  as  to  whether 
there  was  sufficient  basis  for  issuing  the 

order  to  show  cause  can  only  be  reversed 
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in  case  of  a  total  absence  of  a  showing 
of  facts  justifying  such  action." 

Where  the  statute  provides  that  "be- 
fore any  proceedings  can  be  taken  there- 
in, the  facts  constituting  the  contempt 
must  be  shown  by  an  affidavit  presented 
to  the  court,"  a  charge  in  an  affidavit, 
that  in  a  certain  newspaper  "it  is  al- 
leged" that  the  sheriff  used  contempt- 
uous language,  is  not  sufficient  on  which 
to  base  a  contempt  proceeding  against 
the  sheriff.  State  v.  Canutt  (1901)  26 
Wash.  68,  66  Pac.  130,  where  the  court 
said:  "The  affidavit  cannot  be  said  to 
be  more  than  a  sworn  statement  that 
some  one  else  said  the  accused  did  the 
things  mentioned.  We  think  a  hearsay 
statement  of  this  kind  is  not  sufficient 
to  invoke  the  jurisdiction  of  the  court 
for  the  arrest  and  punishment  of  one 
under  a  grave  and  opprobrious  charge. 
Before  the  court  can  assume  jurisdiction 
of  such  a  proceeding,  it  must  receive 
its  information  through  the  affidavit  of 
some  one  who  is  prepared  to  state  the 
facts  without  referring  to  a  third  per- 
son as  his  informant." 

—  Iby  •AoiaL 

An  information  or  affidavit  in  con- 
tempt proceedings  by  a  prosecuting  offi- 
cer verified  upon  information  and  belief 
is  insufficient.  State  v.  Gallup  (1895) 
1  Kan.  App.  618,  42  Pac.  406;  Belangee 
V.  State  (1914)  97  Neb.  184,  149  N.  W. 
415. 

In  Emery  v.  State  (1907)  78  Neb.  547, 
9  L.R.A,(N.S.)  1124,  111  N.  W.  374. 
however,  where  the  information  charged 
directly,  but  the  verification  by  the 
county  attorney  was  that  the  allegations 
and  charges  "are  true  as  he  verily  be- 
lieves," it  was  held  that  "this  defect,  if 
it  be  such,  was  waived"  as  not  raised 
until  a  motion  for  new  trial. 

In  State  v.  Gallup  (Kan.)  supra, 
where  an  attachment  was  issued  on  an 
affidavit  by  the  county  attorney  "that 
information  has  come  to  him  as  such 
county  attorney  that," — stating  the  vio- 
lation of  a  liquor  injunction  constituting 
a  contempt,  the  court  said:  "There  is 
no  affidavit  or  information  filed  stating 
the  facts  constituting  the  alleged  con- 
tempt in  the  case  at  bar.  The  county 
attorney  filed  his  affidavit,  containing  a 
statement  that  information  had  come 
to  him  that  such  facts  existed.  This 
is  mere  hearsay.  The  question  of  the 
issuance  of  a  warrant  upon  such  an 
affidavit  is  fully  discussed  in  State  v. 
Gleason  (1884)  32  Kan.  245,  4  Pac.  363, 
5  Am.  Grim.  Rep.  172.  Among  other 
very  pertinent  statements  made  by  Chief 
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Justice  Horton,  in  delivering  the  opin- 
ion^  is  the  following,  to  be  found  on 
page  251:  *If  a  warrant,  in  the  first 
instance,  may  issue  upon  mere  hearsay 
or  belief,  then  all  the  guards  of  the  com- 
mon law  and  of  the  Bill  of  Rights  of 
our  own  Constitution,  to  protect  the  lib- 
erty and  property  of  the  citizen  against 
arbitrary  power,  are  swept  away.' "  It 
was  held  in  the  Gleason  Case,  which  was 
a  prosecution  for  the  violation  of  the 
Liquor  Law,  that  the  charging  complaint, 
verified  by  the  county  attorney  upon  in- 
formation and  belief,  was,  notwith- 
standing statutes  authorizing  the  county 
attorney  so  to  verify,  not  sufficient  to 
justify  the  issuance  of  a  warrant,  as 
against  a  constitutional  provision  (simi- 
lar to  the  4th  Amendment),  to  wit: 
"The  right  of  the  people  to  be  secure  in 
their  persons  and  property  against  un- 
reasonable searches  and  sei2UTes,  shall 
be  inviolate;  and  no  warrant  shall  issue 
but  on  probable  cause,  supported  by 
oath  or  affirmation  particularly  describ- 
ing the  place  to  be  searched,  and  the 
person  or  property  to  be  seized/' 

In  Belangee  v.  State  (Neb.)  supra, 
the  information,  as  in  Cr&ekmore  v. 
United  States,  ante,  846,  and  in  Emery 
V.  State  (Neb.)  supra,  stated  the  charge 
positively  but  did  not  verify  it  positive- 
ly, the  verification  being  that  "the 
facts  set  forth  in  said  information  are 
true,  to  the  best  of  my  knowledge  and 
belief;"  the  court  said,  inter  alia:  "In 
this  case  the  information,  filed  by  the 
county  attorney,  must  be  taken  as  the 
affidavit  upon  which  the  jurisdiction  de- 
pends. .  .  .  The  affidavit  of  verifica- 
tion was  made  by  the  county  attorney. 
We  know  of  no  rule  of  law  requiring 
the  affidavit  to  be  made  by  him,  nor  do 
we  find  any  provision  or  decision  mak- 
ing it  his  special  duty  so  to  do.  The 
affidavit  must  be  treated  the  same  as 
if  made  by  any  private  person.  It  is 
the  settled  law  that  'the  affidavit  must 
state  positive  knowledge;  if  on  informa- 
tion and  belief,  it  is  insufficient.'  .  ,  . 
The  law  governing  the  verification  of  in- 
formation in  criminal  prosecutions  is 
upon  an  entirely  different  basis.  It  is 
required  that  the  charge  be  made  by 
the  prosecuting  attorney,  after  a  pre- 
liminary examination  in  which  the  facts 
are  established^  often  by  a  great  number 
of  witnesses  testifying  to  separate  and 
distinct  facts  consisting  of  circum- 
stances, which  would  be  impossible  if 
personal  knowledge  by  the  prosecutor 
was  required.  In  such  cases  the  accused 
party  is  entitled  to  a  jury  trial,  the 
jurv,  and  not  the  court,  deciding  all 
LRJk.l917C. 


questions  of  fact,  but  this  is  not  true  in 
contempt  proceedings.  The  law  seeks 
to  protect  the  citizen  from  such  prosecu- 
tions unless  some  one  make  the  charge 
upon  his  personal  knowledge,  when  the 
case  is  brought  before  the  court,  heard 
and  decided  by  the  court,  not  by  a  jury, 
and  in  a  summary  way  disposed  of.  The 
law  upon  that  subject,  as  declared  by 
the  courts,  is  reasonable, — a  necessary 
and  just  protection  to  the  penson 
charged."  (Neither  the  opinion  of  the 
court  nor  the  dissenting  opinion  refers 
to  Emery  v.  State  (Neb.)  supra.) 

WaiTer. 

It  has  been  held  that  the  point  will 
be  deemed  waived  by  appearance  and 
answer  (Re  Rice  (1910)  181  Ted.  217, 
infra;  People  ex  rel.  Barnes  v.  Court  of 
Sessions  (N.  Y.)  infra;  see  also  Flan- 
nery  v.  People  (1906)  226  DL  62,  80  N. 
E.  60,  supra) ;  that  the  point  may  not 
be  first  raised  on  a  motion  for  a  new 
trial  (Emery  v.  State  (1907)  78  Neb. 
547,  9  L.R.A.(N.S.)  1124,  HI  JT.  W.  374, 
supra) ;  and  that  it  may  not  be  first 
raised  after  judgment  (Ex  parte  Acock 
(1890)  84  CaL  50,  23  Pac.  1029,  supra). 

On  the  contrary,  it  was  held  in  State 
ex  rel.  Harvey  v.  Newton  (1907)  16  N. 
D.  151, 112  N.  W.  52,  14  Ann.  Cas.  1035. 
that  even  after  sentence  upon  a  plea  ox 
guilty,  one  accused  of  constructive  con- 
tempt may  raise  the  objection  that  the 
accusing  affidavit  was  made  only  on  in- 
formation and  belief. 

In  People  ex  rel.  Barnes  v.  Court  of 
Sessions  (1895)  147  N.  Y,  290,  41  N.  E. 
700,  reversing  (1894)  82  Hun,  242,  31 
N.  Y.  Supp.  323,  the  court,  while  revers- 
ing a  judgment  of  contempt  and  dismiss- 
ing the  proceedings  on  another  ground, 
considered  that  any  objection  to  the 
charging  affidavit  of  the  district  attor- 
ney as  made  on  information  and  belief, 
and  on  which  an  order  to  show  cause 
was  made,  was  waived  by  appearance 
and  answer. 

In  Re  Rice  (Fed.)  supra,  the  coui^ 
said:  "The  objection  that  the  charge  of 
a  violation  of  the  order  upon  which  the 
rule  issued  was  made  on  information 
and  belief,  supported  only  by  an  affidavit 
of  the  same  character,  comes  too  late, 
when  the  alleged  contemnor,  without 
raising  that  point,  admits  the  act 
charged,  and  defends  himself  on  the 
ground  that  the  act  was  done  in  ignor- 
ance of  the  existence  of  the  order.  The 
exaction  of  positive  allegations  to  sup- 
port the  rule  to  show  cause  is  intended 
to  protect  the  court  from  the  improvi- 
dent institution  of  contempt  proceedings. 
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and  useless  investigation  as  to  the  breach 
of  their  orders,  which  the  proof  may 
show  were  not  violated.  The  reason  of 
the  rule  ceases  when  the  respondent  an- 
swers, admitting  the  act  charged,  and  the 
omission  to  make  a  positive  charge  in 
the  beginning  is,  therefore,  not  of  the 
slightest  consequence  in  the  subsequent 
phases  of  the  prosecution," 

Statutes. 

It  will  have  been  observed  that  the 
statutes  do  not,  in  the  main,  seem  to  con- 
trol the  general  question. 

Thus,  though  averments  upon  infor- 
mation and  belief  have  been  held  suf&- 
eient  where  the  statute  provided  that 
*'an  affidavit  shall  be  presented  to  the 
court  or  judge  of  the  facts  constitut- 
ing the  contempt"  (Golden  Gate  Consol. 
Hydraulic  Min.  Co.  v.  Superior  Ct. 
(1884)  65  CaL  187,  3  Pac.  628,  supra; 
see  also  People  ex  rel.  Darby  v.  District 
Ct.  (1894)  19  Colo.  343,  35  Pac.  731, 
supra;  and  Montana  cases  cited  in  the 
early  part  of  this  note),  the  contrary 
was  held  where  the  statute  provided 
that  ''the  facts  constituting  the  offense 
must  be  shown  by  an  affidavit"  (State 
ex  rel.  Jones  v.  Conn  (1900)  37  Or.  596, 
62  Pac.  289,  supra;  see  also  State  v. 
Canutt  (1901)  26  Wash.  68,  66  Pac.  130, 
supra) . 

Averments  of  the  first  class  have  been 
also  approved  where  the  statute  required 
''an  affidavit  showing  the  nature  of  the 
transaction"  (Jordan  v.  Circuit  Ct. 
(1886)  69  Iowa.  177,  28  N.  W.  548,  su- 
pra), or  provided  for  an  order  if  "it 
appears  presumptively  to  the  satisfac- 
tion of  the  court,"  etc.  (Rahl  v.  Rahl 
(1882)  14  N.  Y.  Week.  Dig.  560,  supra) ; 
but  such  averments  have  been  held  in- 
sufficient where  the  statute  provided  that 
the  affidavit  shall  make  a  prima  facie 
case  for  the  state  (State  ex  rel.  Harvey 
V.  Newton  (1907)  16  N.  D.  151,  112  N. 
W.  52,  14  Ann.  Cas.  1035 ;  State  ex  rel. 
Harvey  v.  Davies  (1907)  16  N.  D.  106, 
112  N.  W.  60),  or  provided  that  "the 
court  shall  be  satisfied  by  due  proof  by 
affidavit,  of  the  facts  charged"  (Russell 
V.  Wayne  Circuit  Judge  (1904)  136 
Mich.  624,  99  N.  W.  864). 

Opinion  in  the  principal  oase. 

The  review  of  decisions  in  the  princi- 
pal case  is  not  entirely  satisfactory.  In 
State  ex  rel.  Griee  v.  District  Ct.  (1908) 
37  Mont.  590,  97  Pac.  1032,  supra,  the 
matter  was  obiter;  State  ex  rel.  Jones 
V.  Conn  (1900)  37  Or.  596,  62  Pac.  289, 
supra,   while   it   construed   the   Oregon 

statute,  in  view  of  the  language  of  that 
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statute,  is  not  to  be  omitted  in  a  gen- 
eral discussion  of  the  subject.  The  same 
is  true  of  the  Michigan  cases. 

Coming  to  the  Nebraska  cases,  in  the 
first  place,  the  actual  holding  in  Emery 
V.  State  (1907)  78  Neb.  547,  9  L.R.A. 
(N.S.)  1124,  111  N.  W.  374,  was  that 
the  defect,  "if  it  be  such,"  was  waived 
as  not  raised  until  a  motion  for  a  new 
trial;  in  the  second  place  in  Belangee  v. 
State  (1914)  97  Neb.  184, 149  N.  W.  415, 
the  verification  was  made  by  the  county 
attorney,  the  public  prosecutor,  and 
deals  at  length  with  that  question,  where- 
as the  court  in  the  Creekmore  Case, 
while  citing^  the  Belangee  Case,  states 
that  the  only  American  case  it  finds,  up- 
on how  an  information  by  a  public  prose- 
cutor must  be  verified,  is  Emery  v.  State 
(Neb.)  supra. 

Bliftcellaneona. 

In  Koch  V.  District  Ct.  (1911)  150 
Iowa,  151,  129  N.  W.  740,  supra,  while 
the  court  held  that  in  the  attack  on  the 
information  as  not  in  accord  with  the 
Constitution,  which  is  similar  to  the  4th 
Amendment  to  the  United  States  Consti- 
tution, the  proper  practice  had  not  been 
followed,  and  the  objection  had  been 
waived,  it  also  considered  that  the  in- 
formation was  more  positive  than  on  in- 
formation and  belief. 

In  State  v.  Blackwell  (1878)  10  S.  0. 
35,  the  court  said:  "The  rule  to  show 
cause  appears  to  have  been  made  with- 
out affidavits.  This  is  a  fatal  objection. 
All  parties  charged,  otherwise  than  by 
the  oath  of  the  grand  jury,  with  offenses, 
other  than  contempts  committed  in  the 
presence  of  the  court,  are  entitled  to 
have  the  matters  charged  stated  under 
oath,  the  penalties  for  false  swearing 
being  regarded  as  a  safeguard  to  the 
liberties  of  the  citizen."  B.  B.  B. 


IOWA  SUPRBMB  COURT. 

MARY   C.   TEEPLE 

V. 

FRATERNAL  BANKERS'  RESERVE 
SOCIETY,  Appt. 

(—  Iowa,  — ,  161  N.  W.  102.) 

Insurance  —  statements  as  to  relatives 
—  warranties. 

1.  Statements  by  an  applicant  for  insur* 
ance  as  to  the  health  and  caufie  of  death  of 
his  relatives  will,  if  made  in  good  faith,  be 

Note.^As  to  statements  in  contract  of 
insurance  respecting  family  history,  see  an- 
notation following  this  case,  post,  800. 
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treated  as  repreflent&tions  and  not  warran- 
ties, although  the  polioy  proTides  that  erery 
statement  in  the  examination  shall  be  held 
to  be  a  strict  warranty. 
For  other  caaee,  see  Jnaurance,  IIL  e,  2,  in 
Dig.  1-52  N.  8, 

Same  —  provision  for  forfeiture  ^  ef- 
fect. 

2.  Under  a  provision  of  an  insurance  pol- 
icy avoiding  it  for  false  statements  as  to 
the  health,  personal  habits,  or  physical 
condition  of  applicant,  false  statements 
as  to  the  cause  of  death  of  the  applicant's 
ancestors  will  not  have  that  effect,  although 
the  policy  provides  that  such  statements 
shall  be  held  to  be  warranties. 
f*or  other  eases,  see  Iiuuranee,  III,  e,  2,  in 

Dig.  i-5«  N.  8. 


(January  20,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Jackson  Coun- 
ty in  plaintiffs  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due 
on  a  certificate  of  membership  in  the  de- 
fendant society.     Affirmed. 

Statement  by  Weaver,  J.: 

Action  at  law  to  recover  upon  a  policy  or 
certificate  of  insurance  issued  by  the  appel- 
lant to  Marvin  W.  Teeple.  There  was  a  di- 
rected verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. 

Messrs.  Robert  Taylor,  O.  If.  Ely,  R. 
P.  Thomas,  W.  H.  Palmer,  and  Tour- 
tellot  &  Donnelly,  for  appellant: 

The  court  erred  in  sustaining  plaintiff's 
motion  for  a  directed  verdict. 

Sargent  v.  ModoTi  Brotherhood,  148 
Iowa,  607,  127  N.  W.  62;  Smith  v.  Su- 
preme Lodge,  K.  L.  G.  P.  123  Iowa,  676,  99 
N.  W,  563;  Morey  v.  Laird,  108  Iowa,  670, 
77  N.  W.  835;  Kern  v.  Des  Moines  City  R. 
Co.  141  Iowa,  620,  118  N.  W.  461;  Ney  v. 
Eastern  Iowa  Teleph.  Co.  162  Iowa,  626, 
144  N.  W.   38S. 

Messrs.  F.  D.  Kelsey  and  F.  M.  Fort, 
for  appellee: 

In  construing  the  policy  it  must  be  given 
the  meaning  most  favorable  to  the  insured; 
it  is  to  be  strictly  construed  against  the 
company. 

Miller  v.  Mutual  Ben.  L.  Ins.  Co.  31  Iowa, 
216,  7  Am.  Rep.  122;  Sargent  v.  Modern 
Brotherhood,  148  Iowa,  607,  127  N.  W.  62; 
Moulor  V.  American  L.  Ins.  Co.  Ill  U.  S. 
335,  28  L.  ed.  447,  4  Sup.  Ct.  Rep.  466; 
Collins  V.  Merchants'  &  B.  Mut.  Ins.  Co.  95 
Iowa,  640,  58  Am.  St.  Rep.  438,  64  N.  W. 
602;  Meyer  v.  Fidelity  So  C.  Co.  96  Iowa, 
378,  59  Am.  St.  Rep.  874,  65  K  W.  328; 
Connecticut  Mut.  L.  Ins.  Co.  v.  McWhirter, 
19  C.  C.  A.  519,  44  U.  S.  App.  492,  73  Fed. 
L.RA.1917C. 


444;   JStna  Ins.  Co.  v.  Simmogu,  49  Neb. 
811,  6d  N.  W.  126. 

The  alleged  misstatement  should  be  con- 
strued as  representations,  and  not  warran- 
ties. 

Lalclca  v.  Modern  Brotherhood,  163  Iowa, 
169,  49  L.R.A.(N.S.)  002,  143  N.  W.  513; 
Mouler  v.  American  L.  Ins.  Co.  Ill  U.  S. 
335,  28  L.  ed.  447,  4  Sup.  Ct.  Rep.  466; 
Ofiineer  v.  Brotherhood  of  Amerioan  Yeo- 
men, 109  Mo.  App.  72,  83  S.  W.  67;  Sar- 
gent V.  Modem  Brotherhood,  148  Iowa,  607, 
127  N.  W.  52;  JEtnti  Ins.  Co.  v.  Simmons, 
49  Neb.  811,  69  N.  W.  126;  Globe  Mut. 
Life  Ins.  Asso.  v.  Wagner,  188  111.  133,  52 
L.R.A.  649,  80  Am.  St.  Rep.  169,  68  N.  £. 
970;  Peterson  v.  Des  Moines  Life  Asso. 
116  Iowa,  668,  87  N.  W.  397. 

When  the  nature  of  the  question  neces- 
sarily calls  for  an  opinion,  aU  that  could 
be  required  is  an  honest  answer. 

Connecticut  Mut.  L.  Ins,  Co,  v.  McWhir- 
ter, 19  C.  C.  A.  519,  44  U.  S.  App.  492,  73 
Fed,  444;  3  Cooley,  Briefs  on  Ins.  pp.  1955, 
1956;  Globe  Mut.  Life  Ins.  Asso.  v.  Wag- 
ner, 188  111.  133,  52  L.R.A.  649,  80  Am.  St. 
Rep.  169,  58  N.  E.  970;  Rogers  v.  Phenix 
Ins.  Co.  121  Tnd.  570,  23  N.  E.  498;  Phenix 
Ins.  Co.  V.  Wilson,  132  Ind.  449,  26  N.  E. 
592. 

Though  the  answers  of  the  applicant  are 
made  warranties,  a  false  answer  will  not 
avoid  the  policy,  if  there  is  a  qualification 
that  the  answer  was  made  to  the  best  of 
the  applicant's  knowledge  and  belief. 
3  Cooley,  Briefs  on  Ins.  1966. 
The  inclusion  of  specific  thing*  going  to 
render  the  certificate  void  excludes  all  oth- 
ers. 

Supreme  Lodge,  K.  P.  v.  Kalinski,  6  Cl 
C.  A.  373,  13  U.  S.  App.  674,  67  Fed.  34S; 
Fita^erald  v.  Burden  Benev.  Aaso.  69  Hon, 
632,  23  N.  Y.  Supp.  647;  Muller  v.  Orden 
Germania,  29  Jones  &  S.  43, 18  N.  Y.  Supp. 
794;  Purdy  v.  Bankers'  Life  Asso.  101  Mo. 
App.  91,  74  S.  W.  486;  Hart  v.  Niagara  F. 
Ins.  Co.  9  Wash.  620,  27  LJIA..  86,  38  Pac 
213;  St.  Landry  State  Bank  v.  Meyers,  62 
La.  Ann.  1769,  28  So.  136;  Ancient  Order 
of  Gleaners  v.  Bury,  165  Mich.  1,  34  L.R.A 
(N.S.)   277,  130  N.  W.  191. 

Weaver,  J.  delivered  the  opinion  of  the 
court: 

On  June  6,  1913,  Marvin  W.  Teeple,  a 
young  man  twenty-one  years  and  six 
months  of  age,  was  admitted  to  member- 
ship in  the  defendant  society,  and  received 
from  defendant  a  certificate  providing,  sub- 
ject to  certain  conditions  hereinafter  men- 
tioned, that  upon  satisfactory  proof  of  the 
fact  and  cause  of  such  member's  death 
while  in  good  standing  in  the  society,  de- 
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fendant  would  pay  to  his  mother,  Mary  C. 
Teeple,  the  Bum  of  $1,000.  Thereafter, 
on  December  12,  1014,  Marvin  W.  Teeple 
died  while  in  good  standing  as  a  mem- 
ber of  the  society.  Thereupon  the  plain- 
tiff, as  the  beneficiary  of  said  insurance, 
demanded  payment  thereof,  and  upon  its 
refusal  brought  this  action  for  its  col- 
lection. 

In  answer  to  plaintiff's  petition  the  de* 
fendant  denied  its  liability  upon  the  cer- 
tificate,   averring   that   it    is    a    fraternal 
beneficiary  society,  and  not  a  life  insurance 
company,  and,  as  an  affirmative  defense  to 
plaintiff's  action,  alleged  that  the  contract 
of  insurance  was  not  contained  in  the  cer- 
tificate alone,  but  also  in  the  application  by 
the  deceased  for  membership  in  the  society 
and  in  his  medical  examination,  which  is  a 
part  of  such  application.     It  was  further 
alleged  that  'by  the  terms  of  such  contract 
deceased    warranted    that    all    his    state- 
ments and  answers  made  in  his  said  appli- 
cation  and  upon  his  medical  examination 
were  strictly  and  literally  true,  and  agreed 
that  if  any  of  them  should  prove  untrue  or 
false,  it  would   work   an  entire  forfeiture 
of  the  insurance.     This  warranty,  it  was 
further  alleged,  was  broken  in  the  follow- 
ing particulars:     In  reply  to  a  question  as 
to  the  cause  of  the  death  of  his  father,  de- 
ceaaed   answered,   "Pneumonia,"   and,    fur- 
ther, that  the  previous  health  of  the  father 
was  "good"  and  the  duration  of  his  fatal 
sickness   was  a   "short   time."     Defendant 
avers  that  these  answers  were  untrue,  be- 
cause the  father  did  not  die  of  pneumonia, 
but  of  consumption,  or  with  hemorrhage  of 
the  lungs,  and  that  prior  to  his  death  he 
had   been   ill    for    a   long   time.     Further 
pleading   affirmatively,    it   was    alleged    in 
the  answer  that  in  response  to  a  question 
to    the    deceased    whether    either    of    his 
parents  or  any  of  his  grandparents,  broth- 
ers, sisters,  axuits,  or  uncles  had  been  af- 
flicted with  or  died  of  consumption  or  any 
other   hereditary   disease,   the   insured   an- 
swered, **No,"  when,  in   truth,  other  rela- 
tives of  the  deceased  related  to  him  within 
the  specified  degrees  had  been  afflicted  with 
consumption    and    other    kindred    diseases. 
To  another  question,  asking  when  and  by 
what  physician  he  was  last  attended,  and 
for  what  complaint,  he  answered,  "Never 
had  any  in  late  years  since  I  can  remem- 
ber."   The  truth  of  this  answer  was  denied, 
and  defendant  alleged  upon  information  and 
belief  that  deceased  had  consulted  a  phy- 
sician at  various  times,  for  treatment  or 
advice,  within  three  years  before  the  date  I 
of  his  said  application.    Finally,  it  was  al-  ■ 
L.R.A.1917C. 


leged  that  deceased  untruthfully  stated 
that  he  was  aware  of  nothing  which  should 
be  made  known  in  order  to  fairly  estimate 
the  risk  on  his  life,  when  he  knew  that  his 
father  and  others  of  his  near  relatives  had 
been  afflicted  with  consumption,  tubercu- 
losis, and  kindred  diseases. 

On  the  trial,  the  evidence  offered  by  the 
defendant  was  directed  solely  to  the  death 
of  the  father  of  the  insured,  and  of  its 
cause,  and  the  prior  state  of  his  health. 
Ko  attempt  was  made  to  show  any  false  or 
untrue  statements  by  the  plaintiff  as  to  his 
own  health  or  personal  history,  or  that  he 
had  in  fact  ever  consulted  or  been  treated 
by  a  physician  prior  to  his  becoming  a 
member  of  the  defendant  society,  or  that 
he  was  then,  in  fact,  aware  of  any  other 
thing  which  should  have  been  made  known 
to  enable  the  insiurer  to  properly  estimate 
the  risk  on  his  life.  The  proofs  of  death 
indicate  that  the  deceased  died  of  Bright's 
disease.  No  claim  or  evidence  appears  in 
the  record,  that  the  disease  of  which  the 
insured  died  was  of  an  hereditary  charac- 
ter, or  that  its  origin  was,  or  could  be 
traced  to,  the  pulmonary  disease  of  which 
defendant  claims  the  father  died.  Defend- 
ant does  not  aver,  nor  does  it  offer  evidence, 
that,  had  the  alleged  facts  concerning 
the  father  been  revealed  in  the  appli- 
cation made  by  the  insured,  the  informa- 
tion so  obtained  would  have  made  any  dif- 
ference in  the  aetion  ot  the  insurer  upon 
the  application  for  menrbership. 

At  the  close  of  the  evidence  the  defendant 
moved  for  a  directed  verdict  in  its  favor, 
on  grounds  stated  as  follows:  That  it  ap- 
pears from  the  whole  evidence,  and  is  not 
contradicted,  that  the  father  of  the  in- 
sured died  of  hemorrhage,  and  not  of 
pneumonia,  as  represented  in  the  applica- 
tion by  the  assured;  that  said  application 
shows,  in  answer  to  the  questions  as  to 
what  disease  the  father  of  the  assured  died 
of,  that  it  was  pneumonia,  and  that  the 
evidence  in  this  case  shows  that  it  was 
not  of  pneumonia  that  he  died,  nor  has 
there  been  any  evidence  introduced  show- 
ing that  the  father  had  pneumonia,  or 
that  he  died  of  said  disease,  but  that,  on  the 
contrary,  he  died  of  hemorrhage;  that  in 
answer  to  interrogatory  or  question  21  in 
said  application,  the  applicant  and  in- 
sured answered  the  question  that  there  was 
no  hereditary  or  chronic  ailment  on  the 
part  of  his  father;  that  the  evidence  does 
show  that  there  had  been  a  long-standing 
ailment  of  hemorrhage,  and  that  he  had  died 
at  a  time  and' under  circumstances  showing 
nothing  other  than  hemorrhage. 
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This  motion  b€izig  oTerruled,  plaintiff  then 
moved  for  a  directed  verdict  in  her  favor  on 
the  theory  that  she  had  shown  a  clear  prima 
facie  case  for  recovery,  and  that  defendant 
had  offered  no  evidence  on  which  the  jury 
oould  find  there  were  any  misrepreeenta- 
tiona,  intentional  or  otherwise,  made  by  the 
insured  in  his  application,  and  that  upon 
the  entire  record  there  was  no  material 
question  of  fact  to  be  submitted  to  the 
jury.  The  court  sustained  the  motion,  and 
there  was  a  verdict  and  judgment  accord- 
ingly. 

I.  It  will  be  observed  that  in  the  motions 
filed  for  a  directed  verdict  both  defendant 
and  plaintiff  speak  of  the  answers  made  by 
the  insured  person  concerning  the  death  of 
his  father  as  representations  rather  than 
warranties,  but  it  is  to  be  admitted  that 
defendant,  both  in  pleading  and  argu- 
ment, relies  upon  the  proposition  that  such 
answers  constitute  strict  warranties. 

Turning  to  the  record  a3  shown  by  the 
abstracts,  we  find  that  in  the  application 
proper  the  insured  was  asked  no  question 
concerning  the  death,  or  cause  of  death,  of 
his  father,  and  the  only  language  therein 
on  which  any  claim  of  warranty  can  be 
based  is  the  following:  "I,  the  under- 
signed, hereby  apply  to  the  Fraternal  Bank- 
ers' Reserve  Society  for  membership  and  a 
benefit  certificate  therein.  I  declare  and 
warrant  that  I  am  to  the  best  of  my  knowl- 
edge and  belief  in  sound  health  and  physical 
condition,  and  I  further  declare  and  war- 
rant that  the  above  statements,  together 
with  the  statements  and  answers  made  by 
me  to  the  physician  in  other  parts  of  this 
application,  are  true;  and  I  hereby  agree 
that  any  untrue  statements  or  answers  or 
suppression  of  facts  in  regard  to  my  health, 
personal  habits,  or  physical  condition  in  this 
application  ar  in  any  application  for  renew- 
al or  reinstatement  hereafter  made,  or  any 
neglect  to  make  any  payment  required  by 
said  society  within  the  time  provided  shall 
render  void  and  of  no  effect  any  benefit  cer- 
tificate issued  on  this  applidation,  and  in 
such  case  that  all  payments  or  assessments 
made  thereon  shall  be  forfeited  to  said  so- 
ciety except  as  provided  in  said  certificate. 
I  declare  and  warrant  that  I  am  engaged  in 
a  lawful  occupation,  and  that  I  am  not 
now,  either  occasionally  or  continuously,  di- 
rectly or  indirectly,  engaged  or  employed  in 
any  occupation  prohibited  by  the  by-laws  of 
aaid  society." 

The  abstract  does  not  set  out  or  contain 
the  medical  examination  in  full,  and  so 
much  of  the  part  shown  as.  has  any  rela- 
tion to  the  single  issue  which  was  in  fact 
tried  is  as  follows: 
L.R.A.1917C. 
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(20)  Family   History: 


Father. 

£■9 

State  of 
Health. 

25 

Specific 

Cause  of 

Death. 

Duration 

and 

Oharao- 

ter  of 

Fatal 
lUnesB. 

Previous 
Health. 

Pneumo- 
nia. 

Short 
time. 

Good. 

(21)  Have  either  of  your  parents,  or  any 
of  your  grandparents,  brothers^  sisters, 
aunts,  or  uncles,  been  afflicted  with  or 
died  of  consumption,  apoplexy,  heart  dis- 
ease, cancer,  insanity,  or  any  hereditary 
disease,  or  committed  suicide?    Ans.  No. 

(24)  Are  you  aware  of  anything  not  al- 
ready stated  that  should  be  known  in  or- 
der to  fairly  estimate  the  risk  on  your  lifeY 
Ans.  No. 

I  hereby  further  declare  that  I  have  read 
.and  understand  all  of  the  above  questions 
put  to  me  by  the  medical  examiner,  and 
answers  thereto,  and  that  the  same  are 
warranted  by  me  to  be  true,  and  that  I  am 
the  same  person  described  as  above. 

(Applicant  sign  name  in  full) 

Marvin  W.  Teeple. 

The  certificate  or  policy  contains  a  state- 
ment that  it  is  issued  "in  pursuance  of  the 
articles  of  incorporation  and  constitution 
and  by-laws  of  the  Fraternal  Bankers'  Re- 
serve Society,  and  upon  the  representations 
contained  in  the  application  for  member- 
ship, a  copy  of  which  is  attached  hereto; 
and  the  said  articles  of  incorporation,  eon- 
stitution,  and  by-laws,  and  all  auMud- 
ments  hereafter  made  thereto,  and  said  ap- 
plication, and  the  provisions,  requirements, 
and  benefits  stated  on  the  second  page 
hereof,  are  hereby  referred  to  and  made  a 
part  hereof;  and  the  said  member  accepts 
this  certificate  upon  the  following  express 
warranties,  conditions,  and  agreements: 
That  the  said  application  and  medical  ex- 
amination (a  copy  of  which  is  hereto  at- 
tached) are  true  in  all  respects,  and  that 
every  statement  and  answer  made  in  said 
application  and  medical  examination,  and 
each  and  every  part  thereof,  shall  be  held 
to  be  a  strict  warranty,  and  to  form  the 
basis  of  the  liability  of  this  society  to  such 
member  or  such  beneficiary." 

The  doctrine  or  rule  as  to  warranties  in 
contracts  of  insurance,  as  stated  in  the 
earlier  cases,  is,  in  substance,  that  if  any 
warranted  statement  in  the  application  is 
shown  not  to  be  the  exact  and  literal  truth, 
the  insurance  is  forfeited,  and  that  this  re- 
sult must  follow  even  though  the  state- 
ment be  made  in  the  utmost  good  faith,  and 
relates  to  a  fact  which  is  in  no  manner  ma^ 
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terial  to  the  risk  against  which  the  insur- 
ance  is  taken.  In  most  jurisdictions  where 
the  legislature  has  not  interfered  to  change 
it,  the  same  statement  of  the  rule  is  still  ad- 
hered to,  but  its  manifest  harshness,  to  say 
nothing  of  its  absurd  extreme  of  techni- 
cality, has  led  the  courts  to  greatly  limit 
its  application,  by  emphasizing  the  distinc- 
tion between  warranties  and  representa- 
tions, and  by  holding  strictly  to  that  other 
rule,  which  requires  contracts  of  insurance 
to  be  taken  most  strongly  against  the  in- 
surer, and  that  courts  should  so  interpret 
the  contract,  if  it  be  fairly  possible,  as  to 
avoid   a  forfeiture. 

It  is  now  well  settled  that  the  use  of  the 
word  "warrant,"  or  "warranty,"  in  the  ap- 
plication or  policy  is  of  itself  by  no  means 
conclusive  upon  the  question  whether,  in 
view  of  the  entire  record,  any  given  answer 
or  statement  of  the  insured  is  to  be  given 
technical  effect  as  a  warranty,  rather  than 
as  a  representation.  Lakka  v.  Modem 
Brotherhood,  163  Iowa,  159,  49  L.R.A.(N.S.) 
902,  143  N.  W.  513;  Sargent  v.  Modem 
Brotherhood,  148  Iowa,  607,  127  N.  W.  52; 
Peterson  v.  Des  Moines  L.  Asso.  115  Iowa, 
673,  87  N.  W.  397;  Moulor  v.  American  L. 
Ins.  CJo.  Ill  U.  S.  341,  28  L.  ed.  449,  4  Sup. 
Ct.  Rep.  466;  Port  Blakely  Mill  Co.  v. 
Springfield  F.  &  M.  Ins.  Co.  56  Wash.  681, 
28  L.R.A.(N.S.)  693,  106  Pac.  194,  s.  c.  59 
Wash.  501,  28  L.R.A.(N.S.)  596,  140  Am. 
St.  Rep.  863,  110  Pac.  36;  Redman  v.  Hart- 
ford F.  Ins.  Co.  47  Wis.  89,  32  Am.  Rep. 
751,  1  N.  W.  393.  Indeed,  in  the  Port 
Blakely  Mill  Co.  Case,  supra,  the  court  goes 
to  the  extent  of  saying  that  the  word 
"warranty"  is  of  such  general  signification 
and  of  such  general  and  discursive  use  that, 
except  as  it  may  be  restrained  or  explained 
by  the  writing  as  a  whole,  it  is  "absolutely 
without  legal  significance."  Again,  it  is 
said  that  the  "rule  is  universal  that  state- 
ments contained  in  the  application  will  not 
be  construed  to  be  warranties,  if  elsewhere 
in  the  contract  there  can  be  found  reason  to 
suppose  that  such  was  not  the  clear  under> 
standing  of  the  parties."    [59 -Wash.  511.] 

Even  where  it  is  provided  by  statute,  as 
in  California,  that  a  "statement  in  a  policy, 
of  a  matter  relating  to  the  person  or  thing  in- 
sured, or  to  the  risk,  as  a  fact,  is  an  express 
warranty  thereof"  (Cal.  Civ.  Code,  §  2607), 
the  courts  hold  that  if,  taking  the  entire 
policy  in  all  its  terms  and  language,  it  can 
be  perceived  that  such  was  not  the  inten- 
tion of  the  parties,  an  expression  which 
might  otherwise  be  held  a  warranty  will 
not  'be  given  that  construction;  and  where 
there  is  any  doubt  as  to  the  construction, 
the  court  will  lean  against  the  one  which 
imposes  upon  the  assured  the  obligations  of 
a  warranty.  National  Bank  v.  Union  Ins. 
L.R.A.1917C. 


Co.  88  Cal.  497,  22  Am.  St.  Rep.  324,  2d 
Pac.  509. 

If  the  answer  alleged  to  be  a  warranty  ift 
one  which  from  the  very  nature  of  the  sub- 
ject of  inquiry  must  necessarily  be  an  ex- 
pression of  opinion,  the  warranty  will  not 
be  held  to  extend  further  than  to  the  good 
faith  of  the  answer.  Supreme  Ruling,  F. 
M.  C.  V.  Crawford,  32  Tex.  Civ.  App.  603, 
75  S.  W^.  844;  Lakka  v.  Modem  Brother* 
hood,  163  Iowa,  169,  49  L.R.A.(N.S.)  902, 
143  N.  W.  513;  Fisher  v.  Crescent  Ins.  Co. 
(C.  C.)  33  Fed.  549;  Owen  v.  Metropolitan 
L.  Ins.  Co.  74  N.  J.  L.  770,  122  Am.  St,  Rep. 
413,  67  Atl.  26. 

The  rxile  which  forbids  the  construction  of 
a  statement  or  answer  as  a  warranty  if 
•upon  any  reasonable  theory  it  may  be 
treated  as  no  more  than  a  representation  is 
nowhere  more  convincingly  stated  and  ap- 
plied than  in  Moulor  v.  American  L.  Ins. 
Co.  Ill  U.  S.  335,  28  L.  ed.  447,  4  Sup.  a. 
Rep.  466.  In  that  case  the  assiured,  after 
answering  in  the  negative  questions  whether 
he  had  ever  been  afflicted  with  any  of  cer- 
tain named  diseases,  whether  his  father, 
mother,  brothers,  or  sisters,  or  any  of  them, 
had  been  afflicted  with  certain  diseases,  and 
whether  there  were  any  circumstances  in 
his  personal  or  family  history  with  which 
the  company  ought  to  be  made  acquainted, 
was  then  asked:  'Has  the  applicant  re- 
viewed the  answers  to  the  foregoing  ques- 
tions, and  is  it  clearly  understood  .  .  . 
that  any  untrue  or  fraudulent  answers,  or 
any  suppression  of  facts  in  regard  to  health, 
habits,  or  circumstances,  .  .  .  will,  ac- 
cording to  the  terms  of  the  policy,  vitiate 
the  same?** 

And  to  this  he  answered,  "Yes."  Fol- 
lowing this  is  the  declaration:  '*It  is  here- 
by declared  and  warranted  that  the  above 
are  fair  and  true  answers  to  the  foregoing 
questions;  and  it  is  acknowledged  and 
agreed  .  .  .  that  this  application  shall 
form  part  of  the  contract  of  insurance,  and 
that  if  there  be,  in  any  of  the  answers  here- 
in made,  any  untrue  or  evasive  st(itements, 
or  any  misrepresentations  or  concealment 
of  facts,  then  any  policy  granted  upon  this 
application  shall  be  null  and  void.'' 

The  policy  itself  recited  that  it  was  is- 
sued upon  consideration  of  the  representa- 
tions made  in  the  application  and  the  pay- 
ment of  the  stipulated  premiums.  It  also 
provided  that,  if  the  representations  made 
to  the  company  should  be  found  to  be  un- 
true in  any  respect,  or  if  there  had  been 
any  concealment  of  the  facts,  then  the 
policy  should  be  void.  The  defense  relied 
upon  Jt)y  the  company  was  that  the  in- 
sured had  been  afflicted  with  scrofula, 
asthma,  and  consumption  prior  to  applying 
for  the  insurance,  and  that  for  that  reason 
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the  policy  was  by  its  terms  void.  It  will 
be  seen  that  in  most  essential  respects  the 
issues  there  presented  were  quite  like  those 
we  have  now  to  consider.  The  court,  speak- 
ing by  Mr.  Justice  Harlan,  held  that,  not- 
withstanding the  repeated  use  of  the  word 
"warranty,''  the  statements  in  the  appli- 
cation and  policy  were  to  be  given  effect  aa 
representations  only.  To  better  appre- 
ciate the  application  of  that  decision  we 
will,  before  quoting  therefrom,  call  atten- 
tion to  some  of  the  provisions  of  the  appli- 
cation and  policy  in  the  present  case.  In 
the  application  the  insured  says:  "I  declare 
and  warrant  that  I  am  to  the  best  of  my 
knowledge  and  belief  in  soimd  health  and 
plxysical  condition,  and  I  further  declare  and 
warrant  that  the  above  statements,  to- 
gether with  the  statements  and  answers 
made  by  me  to  the  physician  in  other  parts 
of  this  application,  are  true,  and  I  hereby 
agree  that  any  untrue  statements  or 
answers  or  suppression  of  facts  in  regard 
to  my  health,  personal  habits,  or  physical 
condition  in  this  application  .  .  .  shall 
render  void  and  of  no  effect  any  benefit  cer- 
tificate issued  on  this  application." 

Among  other  things  in  the  medical  exam- 
ination is  the  following:  *'Are  you  aware 
of  anything  not  already  stated  that  should 
be  known  in  order  to  fairly  estimate  the 
risk  on  your  life?    Ans.    No." 

The  policy  itself  declares  that  it  is  issued 
in  pursuance  of  the  articles  of  incorporation 
and  constitution  and  by-laws  of  the  society, 
and  upon  "the  representations  contained  in 
the  application  for  membership."  It  may 
also  be  added  here  that,  while  the  applica- 
tion and  policy  refer  to  the  defendant's  ar- 
ticles of  incorporation,  constitution,  and 
by-laws,  making  them  a  part  of  the  con- 
tract, neither  appears  to  have  been  offered 
in  evidence,  nor  are  they  embodied  in  the 
abstract,  and  we  are,  therefore,  without 
anything  in  the  record  to  inform  us  as  to 
what  extent,  if  any,  they  affect  the  terms 
of  the  'insurance.  Bearing  in  mind  this 
condition  of  the  record,  we  return  to 
Judge  Harlan's  discussion  oi  the  principle 
governing  such  contracts.  It  will  be  re- 
membered that,  in  the  application  there 
made,  the  insured  had  been  asked  whether 
he  himself,  or  his  parents,  brothers,  or 
sisters,  had  ever  been  afflicted  with  cer- 
tain named  diseases,  and  to  each  inquiry  he 
had  answered,  "No."  He  was  also  asked 
the  same  general  question  concerning  the 
existence  of  any  other  fact  bearing  upon 
the  risk,  and  of  which  the  company  ought 
to  be  informed,  and  this  he  also  answered  in 
the  negative,  and  this  was  followed  by 
practically  the  same  words  of  alleged  war- 
ranty used  in  this  case.  The  opinion  says: 
"There  was  undoubtedly  evidence  tend* 
L.R.A.19a7C. 


I  ing  to   show  that   the   insiured   had   been 
i  aflSJfited  w^th   those   diseases,  or  some  of 
them,  prior  to  his  application." 

In  submitting  the  case  to  the  jury,  the 
trial  court  had  instructed  that  the  state- 
ments oi  the  insured  were  warranties,  and 
that  if  not  strictly  true,  the  insurance  was 
forfeited,  even  though  the  insured  answered 
the  questions  in  good  faith.  In  passing 
upon  this  question,  the  Supreme  Ck)urt  con- 
cedes the  ride  as  to  strict  warranties  to  be 
as  stated  by  the  trial  court,  but  says  that 
"unless  clearly  demanded  by  the  estab- 
lished rules  governing  the  construction  of 
written  agreements,  such  an  interpretation 
ought  to  be  avoided.  In  the  absence  of  ex-, 
plicit,  unequivocal  stipulations  requiring 
such  an  interpretation,  it  should  not  be  in- 
ferred that  a  person  took  a  life  policy  with 
the  distinct  understanding  that  it  should 
be  void  and  all  premiums  paid  thereon  for- 
feited»  if  at  any  time  in  the  past,  however 
remote,  he  was,  whether  conscious  of  the 
fact  or  not»  afflicted  with  some  one  of  the 
diseases  mentioned  in  the  question  to  which 
he  was  required  to  make  a  categorical 
answer.  If  those  who  organize  and  con- 
trol life  insurance  companies  wish  to  exact 
from  the  applicant,  a^  a  condition  prece- 
dent to  a  valid  contract,  a  guaranty  against 
the  existence  of  diseases,  of  the  presence  of 
which  in  his  system  he  has,  and  can  have, 
no  knowledge,  and  which  even  skilful  physi- 
cians are  often  imable,  after  the  most  care- 
ful examination,  to  detect,  the  terms  of  the 
contract  .  .  .  must  be  so  clear  as  to  ex- 
clude any  other  conclusion." 

Again,  the  court  says:  "When  a  policy 
of  insurance  contains  contradictory  pro- 
visions, or  has  been  so  framed  as  to  leave 
room  for  construction  rendering  it  doubtful 
whether  the  parties  intended  the  exact 
truth  of  the  applicant's  statements  to  be  a 
condition  precedent  to  any  binding  contract, 
the  court  should  lean  against  that  construc- 
tion which  imposea  upon  the  assured  the 
obligation  of  a  warranty.  .  .  .  These 
rules  of  interpretation  .  .  .  forbid  the 
conclusion  that  the  answers  to  the  questions 
in  the  application  constituted  warranties, 
to  be  literally  and  exactly  fulfilled,  as  dis- 
tinguished from  representations  which 
must  be  substantially  performed  in  all  mat- 
ters material  to  the  risk,  that  is,  in  mat- 
ters which  are  of  the  essence  of  the  con- 
tract. We  have  seen  that  the  application 
contains  a  stipulation  that  it  shall  form  a 
part  of  the  contract  of  insurance;  aiao  that 
the  policy  purports  to  have  been  issued 
upon  the  faith  of  the  representations  and 
answers  in  that  application.  Both  instru- 
ments, therefore,  may  be  examined  to  as- 
certain whether  the  contract  furnishes  a 
uniform  fixed  rule  of  interpretation,  and 


864 


IOWA  SUPREME  COtJRT. 


what  was  the  intention  of  the  parties. 
Taken  together,  it  cannot  be  said  that  they 
have  been  so  framed  as  to  leave  no  room  for 
construction.  The  mind  does  not  rest  firm- 
ly in  the  conviction  that  the  parties  stip- 
ulated for  the  literal  truth  of  every  state- 
ment made  by  the  insured." 

Summing  up  its  conclusions  in  this  re- 
spect, the  court  then  says:  "Looking  into 
the  application  upon  the  faith  of  which  the 
policy  was  issued  and  accepted,  we  find 
much  justifying  the  conclusion  that  the 
company  did  not  require  the  insured  to  do 
more,  when  applying  for  insurance,  than 
observe  the  utmost  good  faith,  and  deal 
fairly  and  honestly  with  it,  in  respect  of 
all  material  facts  about  which  inquiry  is 
made,  and  as  to  which  he  has,  or  should  be 
presumed  to  have,  knowledge  or  informa- 
tion. .  .  .  The  entire  argument  in  be- 
half of  the  company  proceeds  upon  a  too 
literal  interpretation  of  those  clauses  in  the 
policy  and  application  which  declare  the 
contract  niill  and  void  if  the  answers  of  the 
insured  to  the  questions  propounded  to  him 
were  in  any  respect  untrue.  What  was 
meant  by  'true'  and  'untrue'  answers  T  In 
one  sense,  that  only  is  true  which  is  con- 
formable to  the  actual  state  of  things.  In 
that  sense  a  statement  is  untrue  which  does 
not  express  things  exactly  as  they  are. 
But  in  another  and  broader  sense,  the  word 
*true'  is  often  used  as  a  synonym  of  'hon- 
est,' 'sincere,*  'not  fraudulent.*  Looking  at 
all  of  the  clauses  of  the  application,  in  con- 
nection with  the  policy,  it  is  reasonably 
clear — certainly  the  contrary  cannot  be  con- 
fidently asserted — that  what  the  company 
required  of  the  applicant,  as  a  condition 
precedent  to  any  binding  contract,  was  that 
he  would  observe  the  utmost  good  faith  to- 
wards it,  and  make  full,  direct,  and  honest 
answers  to  all  questions,  without  evasion 
or  fraud,  and  without  suppression,  misrepre- 
sentation, or  concealment  of  facts  with 
which  the  company  ought  to  be  made  ac- 
quainted." 

The  principle  which  is  recognized  through- 
out all  this  discussion  by  our  court  of  last 
resort  was  adopted  and  followed  by  this 
court  in  the  Lakka  Case,  163  Iowa,  159,  49 
L.R.A.(N.S.)  902,  143  N.  W.  613.  In  that 
case  the  provisions  of  the  contract  which  the 
insurer  sought  to  rely  upon  as  a  warranty, 
while  not  identical  in  language,  do  not  dif- 
fer materially  from  that  employed  in  the 
contract  here  sued  upon.  There,  as  here, 
the  insured  first  warranted  his  present 
physical  condition  to  the  best  of  his  knowl- 
edge and  belief,  and  then  added  a  general 
phrase  applicable  to  his  answers  generally, 
and  agreed  that  any  untrue  statement  or 
answer,  or  concealment  of  fact,  intentional 
or  otherwise,  should  forfeit  the  insurance. 
L.R.A.1917C. 


The  insured,  among  other  things,  had 
answered  that  he  was  never  afflicted  with 
pleurisy,  pneumonia,  or  heart  disease. 
Within  ten  days  after  taking  out  the  in- 
surance, he  died  from  the  formation  of  a 
blood  clot  in  the  heart.  An  autopsy  dis- 
closed also  a  congested  lung,  and  evidences 
of  pleurisy.  There,  as  here,  was  a  directed 
verdict  and  judgment  for  plaintiff.  To  the 
plea  of  warranty  we  held  that,  to  sustain 
the  defense,  or  to  be  entitled  to  go  to  the 
jury  thereon,  there  must  be  some  evidence 
of  bad  faith  in  the  statements  made  by  the 
insured,  and  said:  "We  do  not  overlook  the 
fact  that  the  warranty  is  repeated  a  num- 
ber of  times  throughout  the  application, 
and  that  it  is  very  sweeping  in  form,  and 
that  it  is  so  repeated  without  the  qualifi- 
cation which  we  have  noted.  We  think, 
nevertheless,  that  such  qualification  should 
be  deemed  to  run  with  the  declaration 
wherever  repeated.     .     .  [See   also   2 

Ck>oley,  Briefs  on  Ins.  p.  1146,  and  cases 
there  cited.]  Indeed,  if  the  qualification 
were  wholly  absent,  we  are  impressed  with 
the  view  that  the  legal  effect  of  the  declara- 
tion of  warranty  would  still  be  the  same, 
and  that  we  could  not  give  to  these  words 
the  literal  and  absolute  effect  contended  for 
by  the  defendant.  ...  If  such  a  pro- 
vision were  enforceable  regardless  of  good 
faith  of  the  insured  and  regardless  of  his 
knowledge  of  hidden  infirmities,  no  person 
could  know  whether  he  was  insured  or  not. 
.  .  .  The  form  of  the  question  necessarily 
calls  for  an  opinion,  and  an  agreement  to 
warrant  the  truthfulness  of  the  answer 
is  no  more  than  to  warrant  that  the  ap- 
plicant will  make  a  bona  fide  answer  aa 
to  his  opinion  of  the  character  of  his  a.il- 
ment." 

It  is  true  that  the  representation  in  the 
cited  cases  had  reference  to  matters  pertain- 
ing to  the  health  and  physical  condition 
of  the  insured  himself,  while  in  this  case 
the  representation  relied  on  as  a  warranty 
pertained  to  the  disease  of  which  his 
father  died;  but  if  an  applicant,  when  (as 
in  this  case)  he  is  faced  with  a  list  of 
more  than  fifty  diseases  and  called  to 
answer  categorically,  "Yes,"  or  "No," 
whether  he  is,  or  ever  has  been,  afflicted 
therewith,  can  at  best  but  express  an 
opinion,  how  much  more  will  his  answer  be 
a  matter  of  opinion,  when  called  upon  to 
tell  the  name  or  nature  of  the  disease  or 
health  of  another  person,  and  that,  too, 
when  upon  the  face  of  the  record  he  must 
speak  from  hearsay,  if  at  all.  In  this  case, 
the  answers  of  the  applicant  show  that  he 
was  but  a  child  of  eight  years  when  his 
father  died.  He  could  not  speak  of  the 
cause  of  death,  or  of  the  previous  health  of 
his  father,  except  as  he  had  acquired  his 


TEEPLE  ▼.  FRATEBNAL  BANKERS'  RESERVE  SOC. 


800! 


knowltdgid  tbrovgk  family  tradition,  talk^ 
and  understanding.  Even  if  it  be  true  that 
the  father  died  of  some  other  disease,  yet, 
if  it  appears  that  his  Btatements  in  this 
respect  were  made  in  the  lioneat  belief  of 
their  truth,  and  there  is  not  a  word  of  evi- 
dence to  challenge  his  good  faith,  the  au- 
thorities,  as  we  have  seen,  justify  us  in 
treating  them  as  representations,  rather 
than  warranties.  It  may  be  that)  under  some 
circumstances,  a  mere  misrepresentation, 
though  not  a  warranty,  may  be  of  a  char- 
acter so  ritally  affecting  the  risk  that, 
though  made  in  good  faith,  it  wiU  afford  a 
defense  to  an  action  on  the  policy;  but» 
if  so,  the  record  here  does  not  reveal  such 
a  case,  for  it  is  not  made  to  appear  that 
the  answers  alleged  to  be  untrue  were  in 
any  manner  material  to  the  risk. 

II.  Again,  it  will  be  noted  that  the  eon* 
tract  is  framed  in  language  of  the  com- 
pany's selection^  On  reading  it,  we  find  the 
only  express  and  unequivocal  condition  lor 
a  forfeiture  of  the  insurance,  and  the  con- 
dition thereof  is  as  follows:  ''And  I  heace* 
by  agree  that  any  untrue  statements  or 
answers  or  suppressions  of  fact  in  regard  to 
my  health,  personal  habits,  or  physical 
condition  in  this  application,  or  in  any  ap- 
plication for  renewal  or  reinstatement  here" 
after,  or  any  neglect  to  make  any  payment 
required  by  said  society  within  the  time 
provided,  shall  render  void  and  of  no  effect 
any  benefit  certificate  issued  on  this  ap- 
plication." 

Under  the  maxim,  "Expressio  unius  est 
exclusio  alterius,"  it  may  well  be  said  that, 
the  insurer  having  thus  attached  an  ex- 
press condition  for  fwfeiture  for.  any  un- 
true statements,  as  to  the  health,  habits,  or 
physical  condition  of  the  insured,  it  fol- 
lows quite  of  necessity  that  such  penalty 
was  not  intended  to  apply  to  other  con- 
ditions not  there  mentioned,  and  that  other 
statements,  even  though  called  warranties, 
should  be  given  the  legal  effect  of  repre- 
sentations only.  This  principle  seems  to 
have  been  applied  by  this  court  in  Eddy  v. 
Hawkeye  Ins.  Co.  70  Iowa,  475,  59  Am. 
Rep.  444,  30  N.  W,  808.  There  the  policy 
in  express  terms  provided  that  ''the  basis 
of  this  contract  is  the  .  .  .  application 
and  obligation,  which  shall  be  deemed 
.  .  .  a  warranty  on  the  part  of  the  as- 
sured, and  any  false  or  untrue 
statements  therein  material  to  the  hazard 
of  the  risk  shall  render  this  policy  null  and 
void;"  and  it  was  held  that,  notwithstand- 
ing the  express  declaration  of  warranty, 
and  the  admitted  fact  that  some  of  the 
statements  in  the  application  were  not  true, 
yet  a  forfeiture  could  not  be  declared,  ex- 
cept upon  showing  a  violation  of  the  added 
clause.  So,  too,  where  the  contract  declares 
L.R.A.1017C. 


thAt  the  statements  by  the  applicant  arft 
warranties,  it  is  quite  generally  held  that^ 
if  the  assured  further  states  that  he  haa 
made  a  full  and  true  statement  of  the  facts 
so  far  as  known  to  him,  the  courts  will  not 
construe  the  agreement  as  imposing  iq>on 
him  the  obligation  of  a  strict  warranty. 
Noone  v.  Trans -Atlantic  F.  Ins.  Co.  88  CaL 
152,  26  Pac  103;  Garcelon  v.  Hampden  F. 
Ins.  Co.  50  Me.  680.  The  same  rule  has 
been  applied  where,  in  the  contract  con- 
taining the  alleged  warranty,  the  assured 
also  represents  that  no  circumstance  touch^ 
ing  his  past  or  present  state  of  healthy 
habits  of  life,  or  physical  condition  has  been 
ooneesled  or  withheld,  which  might  render 
an  assiirance  more  than  usually  haaardous,. 
or  with  which  the  insurer  ought  to  be  made 
acquainted.  Continental  L.  Ins.  Co.  v. 
Thoena,  26  111.  App.  495.  It  will  be  noted 
that  the  contract  in  the  cited  case  is  quite 
like  the  one  we  are  now  construing^  .  Tha 
fact  that  the  contract  in  this  case  makes  ex- 
press provision  for  forfeiture  of  the  insur- 
ance for  any  misrepresentation  as  to  the 
physical  health  or  condition  of  the  insuredi 
but  makes  no  such  express  provision  cox^- 
cerning  the  health  or  cause  of  death  of  his 
father,  accords  well  with  tiie  reason  and 
logic  of  the  situation.  It  was  the  life  of  thq 
applicant  alone  which  the  defendant  was 
about  to  insure,  and  his  '^health,  habits, 
and  physical  condition,"  and  a  complete 
revelation  of  the  truth  in  respect  thereto, 
was  the  matter  of  first  and  most  funda- 
mental importance.  While  his  answers  to 
the  questions  in  this  regard  must  in  many 
respects  partake  largely  of  opinion,  yet, 
generally  speaking,  no  other  person  could 
answer  them  as  fully  or  intelligently  as 
he;  and  if  his  answers  were  given  fuJUy* 
honestly,  and  in  good  faith,  they  would 
afiTord  the  most  substantial  ground  avail- 
able for  determining  whether  his  life  was 
an  insurable  risk.  It  was  therefore  both 
natural  and  wise  that  the  truth  and  good 
faith  of  his  answers  concerning  himself 
should  be  assured  by  imposing  a  penalty  of 
forfeiture  upon  their  untruth.  On  the 
other  hand,  the  death  of  the  father  and 
the  cause  thereof  were,  at  best,  matters  of 
only  secondary  importance,  and  the  same 
necessity  for  imposing  a  forfsitnre  upon 
any  misrepresentation  with  respeot  thereto 
did  not  exist.  As  we  have  already  notedi 
the  insured  was  a  mere  child  when  his 
father  died*  defendant's  inquiries  were  ex* 
panded  to  the  health,  sickness,  and  death, 
not  only  of  his  father,  but  of  all  his  grand- 
parents, uncles,  aimta,  brothers,  and  sisters, 
concerning  much  of  which  he  could  not  pos- 
sibly answer  except  in  the  most  general 
way  from  family  repute,  and  it  would  be 
the-  extreme  of  unreason  to  say  that  the 
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company  intended  to  exact,  or  that  he  in- 
tended to  consent  to,  a  forfeiture  of  his  in* 
sura  nee  in  case  his  answers,  or  opinions 
with  respect  thereto  were  not  the  literal 
and  exact  fact.  No  doubt,  an  applicant  can 
make  a  warranty  so  sweeping  and  unequiv- 
ocal that  his  insurance  will  be  forfeited  if 
his  statement,  though  made  in  the  best  of 
faith,  be  found  not  to  accord  with  the  fact, 
but  the  intention  to  so  bind  himself  must 
be  so  clear  and  unambiguous  as  to  admit  of 
no  other  reasonable  construction.  Such,  as 
we  have  already  said,  is  not  the  record  in 
this  case.  To  go  to  the  extent  contended 
for  by  appellant  would  be  to  sustain  a  rule 
by  which  every  life  insurance  company  or 
organization  could  render  itself  practically 
immune  against  liability  in  every  case 
where  it  did  not  voluntarily  admit  liability 
upon  its  policy,  and,  as  suggested  by  this 
court  in  the  Lakka  Case,  no  policy  holder 
could  ever  feel  any  confidence  that  his  in- 
surance provided  any  protection  for  his 
beneficiaries. 

III.  Finding  as  we  do,  that  the  state- 
ment made  by  the  insured  with  reference 
to  the  sickness  and  death  of  his  father  was 
a  representation,  and  not  a  strict  warranty, 
we  think  the  record  shows  nothing  in  the 
evidence  calling  for  the  intervention  of  a 
jury.  There  is  no  evidence  that  the  health, 
habits,  and  physical  condition  of  the  as- 
sured were  in  any  respect  otherwise  than 
he  represented  them  to  be,  or  that  the  dis- 
ease of  which  he  died  was,  or  could  have 
been,  due  to  hereditary  taint  or  weakness, 


or  that  the  certificate  would  not  have  been 
issued  had  the  answer  to  the  question  been 
in  accordance  with  the  fact  alleged  in  the 
answer.  There  is  evidence  tending  fairly  to 
show  that  the  father  died  of  hemorrhage  of 
the  lungs,  and  that  on  one  other  occasion, 
years  before  that  date,  he  had  a  former 
attack  of  that  nature.  But  there  is  nothing 
to  show  that  after  the  first  occasion  the 
man  had  not  to  all  appearance  recovered 
his  health,  or  that  the  statement  in  the  ap- 
plication, that  he  had  been  sick  but  a  ''short 
time"  prior  to  his  death,  was  not  literally 
true.  It  may  be  true  that  the  insured  was 
not  correct,  according  to  the  language  of 
the  medical  profession,  in  naming  the  fatal 
sickness  pneumonia,  but  there  is  nothing 
to  show  that  such  was  not  the  cause  to 
which  the  death  was  attributed  at  the 
time,  or  was  not  the  general  understanding 
among  the  members  of  the  family  and  the 
friends  of  the  deceased*  Even  if  the  ques- 
tion had  been  submitted  to  the  jury,  ajid 
a  special  finding  made  that  the  father  of 
the  insured  died  from  hemorrhage,  and  not 
from  pneumonia,  the  result  based  upon  the 
record  as  a  whole  would  not  be  different. 

This  finding  renders  it  unneceaaary  for 
us  to  rule  upon  the  errors  assigned  with 
respect  to  rulings  upon  the  admission  of 
evidence. 

The  judgment  of  the  district  court  is 
right,  and  must  therefore  be  affirmed. 

Gay  nor,  Ch.  J.,  and  Bvans  and  Pres* 
ton,  J  J.,  concurring. 


Annotation — Intarance:  statanenti  respecting  family  history. 


This  note  does  not  cover  the  question 
as  to  the  agency  of  the  medical  examin- 
er in  filling  up  his  report;  as  to  whether 
medical  examiner  is  the  agent  of  the  in- 
surer or  insured,  see  annotation  to  Ma- 
sonic Life  Asso.  v.  Robinson,  41  L.R.A. 
(N.S.)  605.  Neither  does  the  note  cover 
the  question  of  the  admissibility  of  pub- 
lic records,  etc.,  to  prove  family  history. 

Oomstraetioa  of  atatemeata  «•  repro* 
■entetiona  or  wanaaties. 

Generally,  as  to  when  statements  may 
be  regarded  as  representations,  although 
expressly  denominated  in  the  policy  as 
warranties,  see  annotation  to  Reppond 
V.  National  L.  Ins.  Co.  11  L.B.A.(N.S.) 
081. 

Statements  in  applications  for  insur- 
ance are  either  warranties  or  represen- 
tations. The  question  under  which  head- 
ing the  statements  fall  is  of  importance, 
since  if  they  are  warranties  their  ma- 
teriality or  want  of  materiality  has 
L.R.A.1917C. 


nothing  to  do  with  the  contract,  the  pol* 
icy  in  either  event  being  avoided  if  the 
answers  are  untrue;  whereas,  if  the 
statements  are  merely  representations, 
in  order  to  avoid  the  policy  on  the 
ground  that  they  are  untrue  they  must 
relate  to  matters  material  to  the  risk, 
or  have  been  fraudulently  made. 

In  determining  whether  statements  in 
insurance  policies  respecting  family  his- 
tory are  warranties  or  representations, 
as  in  other  contracts,  the  use  of  the  word 
"warranty"  is  not  controlling,  but  the 
solution  of  the  question  depends  upon 
the  intention  of  the  parties  as  shown  by 
the  entire  contract. 

—  as  representations. 

It  will  be  noted  that  in  Tjbbple  v.  Fra- 
TBBNAL  Bankers'  Reserve  See.  ante,  858, 
statements  as  to  the  health  and  cause  of 
death  of  the  applicant's  relatives  made 
in  good  faith  were  regarded  as  represen- 
tations, and  not  warranties,  although  the 
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policy  provided  that  every  statement  in 
the  examination  should  be  held  to  be  a 
strict  warranty. 

And  in  the  following  cases  also,  state- 
ments as  to  family  history  were  held 
representations  and  not  warranties: 

— Sinclair  v.  Phcenix  Mut.  L.  Ins.  Co. 
(1879)  Fed.  Cas.  No.  12,896,  where  the 
policy  provided  that  if  any  of  the  dec- 
larations or  statements  made  in  the  ap- 
plication should  be  found  in  any  respect 
untrue  the  policy  should  be  null  and 
void,  and  the  application  provided  that 
the  answers  given  were  fair  and  true 
and  that  any  untrue  answer  should  ren- 
der the  policy  void; 

— Globe  Mut.  L.  Ins.  Asso.  v.  Wagner 
(1900)  188  nL  133,  52  L.R.A.  649,  80 
Am.  St.  Rep.  169,  68  N.  E.  970,  where 
the  statement  was  on  the  back  of  the 
medical  examiner's  report  and  that  re- 
port was  certified  to  be  in  the  handwrit- 
ing of  the  examining  physician,  and  just 
preceding  the  report  insured  certified 
that  he  warranted  the  answers  to  be 
true,  and  the  application  stated  that  as 
an  inducement  to  the  issuance  of  a  pol- 
icy the  insured  made  the  warranties  con- 
tained in  the  medical  certificate; 

— Ferine  v.  Grand  Lodge,  A.  O.  U.  W. 
(1892)  61  Minn.  224,  63  N.  W.  367, 
where  the  exact  provisions  of  the  appli- 
cation and  policy  are  not  stated. 

And  where  the  statements  in  the  ap- 
plication and  medical  examiner's  report 
are  not  referred  to  in  the  policy,  state- 
ments made  in  the  application  and  medi- 
cal examination  with  referenee  to  fanuly 
history  do  not  constitute  warranties,  al- 
though the  application  provides  that  the 
declarations  therein  and  the  answers 
given  in  the  medical  examination  should 
form  the  basis  of  the  agreement,  and 
that  if  any  misrepresentations  or  fraud- 
ulent or  untrue  answers  were  made  the 
agreement  should  become  void.  Fitsr. 
gerald  v.  Supreme  Council,  C.  M.  B.  A« 
(1899)  39  App.  Div.  251,  56  N.  Y.  Supp. 
1005,  affirmed  without  opinion  in  (1901) 
167  N.  Y.  668,  60  N.  E.  1110.  The  court 
in  this  cane  stitted  that  it  could  not  be 
held  as  a  matter  of  law  that  no  recovery 
could  be  had  simply  because  a  statement 
made  with  reference  to  the  family  his- 
tory in  the  application  was  untrue,  but 
that  in  order  to  avoid  the  policy  the 
statement  must  be  shown  to  have  been 
fraudulently  made,  as  otherwise  the 
words  "misrepresentations  or  fraudu- 
lent" were  superfluous. 

In  reaching  its  decision  that  the  an- 
swers in  the  application  and  medical 
report  were  not  warranties,  the  court,  in- 
the  Fitzgerald  case,  took  into  consider- 
L.RJ1.1917C. 


ation  the  form  of  the  question,  which 
requested  the  applicant  to  state,  ^so  far 
as  you  know,''  the  age  at  death,  etc.,  of 
his  relatives,  and  said  that  they  thought 
it  clear  that  the  answers  could  not  be 
regarded  as  warranties,  and  that  they 
could  not  be  regarded  as  implying  abso- 
lute truthfulness,  but  that,  on  the  con- 
trary, such  statements,  when  considered 
in  connection  with  the  question  pro- 
pounded, should  be  held  only  to  mean 
that  the  insured  was  required  to  answer 
such  question  in  good  faith,  honestly, 
and  as  he  then  understood  the  fact  to 
be. 

The  decision  in  this  case  was  followed 
in  Keefe  v.  Supreme  Council,  C.  M.  B.  A. 
(1900)  62  App.  Div.  616,  64  N.  Y.  Supp. 
1012,  where  the  insured's  statements  in 
his  application  concerning  the  cause  of 
his  sister's  death  were  construed  as 
representations,  and  not  warranties,  and 
it  was  held  that  the  good  faith  of  the 
insured  was  a  pertinent  issue,  and  that 
proof  tending  to  show  his  knowledge  of 
the  cause  of  his  sister's  death  was  compe- 
tent. 

In  Buell  V.  Connecticut  Mut.  L.  Ins. 
Co.  (1875)  2  Flipp.  9,  Fed.  Cas.  No. 
2,104,  where  the  insured  agreed  in  his 
application  that  the  answers  to  questions 
should  be  the  basis  of  and  form  part  of 
the  contract,  and  that  if  they  were  not 
in  all  respects  true  and  correctly  stated 
the  policy  should  be  void,  and  the  policy 
contained  a  like  provision,  the  court 
laid  down  the  rule  that  where  answers 
are  responsive  to  direct  questions  they 
should  be  regarded  as  warranties,  and 
that  where  they  are  not  responsive,  but 
are  volunteered  without  being  called  for, 
they  are  mere  representations,  and  held 
that  a  question  whether  the  applicant's 
father  had  been  afflicted  with  consump- 
tion, or  any  disease  of  the  lungs,  or  in- 
sanity, reading,  "if  so.  state  full  par- 
ticulars of  each  case,'*  meant  whether 
he  had  died  of  one  of  the  diseases  desig- 
nated, and  that  "no"  was  a  complete  an- 
swer, and  that  a  further  statement  in 
the  answer,  that  the  father  had  died  at 
a  certain  age,  was  uncalled  for  and  not 
responsive  to  the  question,  and  was  a 
mere  representation,  and  that  its  falsity 
did  not  constitute  a  defense  unless  it 
was  shown  to  be  material. 

See  also  Loesch  v.  Supreme  Tribe,  B. 
H.  under  heading,  "Materiality,"  and 
Knights  of  Honor  v.  Dickson,  under 
heading,  'knowledge  and  intent  of  in- 
sured." 

-*«•  wamntiea. 

In    the    following    cases,    statements 
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with  respect  to  family  history  were  held 
to  be  warranties,  which  i£  untrue  avoid- 
ed the  policy: 

— ^Metropolitan  L.  Ins.  Co.  v.  Ruther- 
ford (190Q)  98  Va.  196,  35  S,  E.  361, 
corrected  on  other  grounds  on  rehearing 

(1900)  2  Va.  Dec.  707,  35  S,  E.  719, 
where  the  policy  provided  that  the  an- 
swers contained  in  the  application  were 
all  made  warranties  and  part  of  the  con- 
tract, and  it  was  provided  that  if  any 
of  the  statements  or  warranties  referred 
to  in  the  policy,  or  upon  which  it  was 
granted,  were  untrue,  it  should  be  void; 

— Kansas  Mut.  L.  Ins.  Co.  v.  Pinson 

(1901)  94  Tex.  653,  63  S,  W.  531,  and 
subsequent  appeal  (1901)  —  Tex.  Civ. 
App.  — ,  64  S.  W.  818,  where  the  appli- 
cation stated  that  it  was  agreed  that 
the  statements  and  answers  were  war- 
ranted to  be  true  and  offered  as  a  con- 
sideration of  the  contract,  and  the  ap- 
plicant certified  that  he  had  read  the 
answers  and  that  they  were  true  and 
oorrectly  recorded,  and  the  policy  pro- 
vided that  it  was  issued  in  consideration 
of  the  statements  in  the  application, 
which  were  made  a  part  of  the  contract ; 

— Doll  V.  Equitable  life  Assur.  Soc. 
(1905)  71  C.  C.  A.  121,  138  Fed.  705, 
where  the  policy  provided  that  the  in- 
surance was  granted  in  consideration  of 
the  written  and  printed  application, 
which  was  made  a  part  of  the  contract, 
and  the  application  provided  that  all 
statements  and  answers  therein  were 
warranted  to  be  true; 

— ^Bloomington  Mut.  Life  Ben.  Asso. 
V.  Cummins  (1894)  53  HL  App,  630, 
where  the  application  stated  that  the  an- 
swers were  made  a  part  of  the  contract, 
''as  warranted  statements  on  the  faith 
of  which  this  certificate  was  issued," 
and  the  certificate  provided  that  if  such 
statements  ^^are  not  in  all  respects  true 
ox  in  case  of  any  facts  relating  to  health, 
habits,  or  circumstances  being  sup- 
pressed then  in  either  case  the  certifi- 
cate shall  be  null  and  void,''  the  court 
holding  that  answers  as  to  matters  ma- 
terial to  the  risk  inquired  about  should 
be  treated  as  warranties. 

And  in  Jerrett  v.  John  Hancock  Mut. 
L.  Ins.  Co.  (1894)  18  R.  L  764^  30  Atl. 
793,  where  the  policy  and  the  applica- 
tion made  a  part  of  it  both  provided 
that  if  any  of  the  statements  made  were 
untrue  the  policy  should  be  void,  the  an- 
swers were  held  warranted,  at  least  as 
to  important  subjects,  and  where  the  ap- 
plicant was  asked  whether  her  parents 
or  brothers  or  sisters  had  been  afflicted 
with  consumption  and  stated  that  her 

mother  had  died  with  that  disease,  but 
L.R.A.1917C. 


failed  to  state  that  a  sister  had  also 
died  with  the  same  disease,  it  was  held 
that  the  policy  was  avoided,  it  appear- 
ing that  the  insured  also  died  of  con- 
sumption. 

And  in  National  Council,  K.  L.  S.  v. 
O'Brien  (1904)  112  HI  App.  40,  it  was 
admitted  that  the  statements  and  repre- 
sentations with  reference  to  the  disease 
from  which  the  insured's  sisters  died 
were  warranties,  and  that  if  they  were 
found  to  be  untrue  no  recovery  could  be 
had,  the  question  there  under  consider- 
ation being  the  admissibility  of  certain 
evidence. 

In  McGowan  v.  Supreme  Court,  L  O. 
F.  (1900)  107  Wis.  462,  83  N.  W.  775, 
where  the  insured  stated  in  his  applica- 
tion that  the  answers  to  eacli  and  all  of 
the  questions  were  true  and  correct,  and 
that  no  intentional  omission,  conceal- 
ment, or  mental  reservation  had  been 
made  of  any  material  fact  or  circum- 
stances relating  to  his  family  history, 
and  agreed  that  the  questions  and  an- 
swers should  form  a  part  of  the  contract, 
and  the  certificate  stated  that  it  was  is- 
sued in  consideration  of  the  application 
and  the  statements  contained  therein, 
and  the  warranty  that  they  were  mater- 
ial to  the  risk  and  in  all  respects  true 
and  correct,  the  jury  found  that  certain 
answers  relating  to  the  family  history 
were  untrue,  but  there  was  no  intention- 
al omission,  eoncealment,  or  mental  res- 
ervation on  the  part  of  the  applieant, 
and  it  was  attempted  to  maintain  a  judg- 
ment for  the  plaintiff  on  the  theory  that 
the  statements  were  not  warranties,  but 
that  each  was  a  mere  representation, 
and,  although  false,  was  made  without 
intentional  omission,  concealment,  or 
mental  reservations,  such  theory  being 
sought  to  be  supported  by  reason  of  the 
fact  that,  after  the  applicant  had  de- 
clared that  his  answers  were  true  and 
correct,  he  further  stated  ''that  no  inten- 
tional omission,  concealment,  or  mental 
reservation"  had  been  made  of  any 
material  fact  relating  to  his  family  his- 
tory. The  theory  was  rejected,  how- 
ever, the  court  holding  that  this  state- 
ment related  merely  to  some  omission, 
concealment,  and  mental  reservation, 
and  it  was  held  that  the  answers  were 
warranties,  and  that  the  policy  was 
avoided  by  reason  of  their  falsity. 

Materiality. 

In  the  following  cases,  the  statements 
by  applicants  with  reference  to  family 
history  were  held  representations  as  to 
material  facts:  Fraternal  Tribunes  v. 
Hanes  (1902)  100  HL  App.  1  (statement 
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as  to  caase  o£  death  of  applicant's 
father);  Nedved  v.  Court  of  Honor 
(1913)  183  ZIL  App.  390  (as  to  number 
of  brothers  and  sisters  dead,  and  whether 
death  resulted  from  consumption) ;  Ko* 
tek  V.  Court  of  Honor  (1909)  162  HL 
App.  92  (as  to  eause  of  death  of  appii- 
eant's  parents);  MeGowan  v.  Supreme 
Court,  I.  O.  P.  (1899)  104  Wis.  173,  80 
N.  W.  603,  8ubse(|uent  appeal  in  (1900) 
107  Wis.  463,  83  N.  W.  775  (as  to  health, 
eause  of  death,  and  age  of  applicant's 
brothers  and  sisters). 

And  in  Enright  r.  National  Council, 
K.  L.  6.  (1912)  293  HL  460,  97  N.  E.  681, 
the  answer  to  the  question,  whether  any 
of  the  brothers  or  blood  relatives  of  the 
insured  had  been  afflicted  with  c<Misump- 
tion,  was  held  material  to  the  risk,  and 
the  policy  was  held  avoided,  where  the 
undisputed  evidence  showed  that  a 
brother  and  a  cousin,  who  lived  in  the 
same  city  with  the  applicant,  had  died 
of  consumption,  and  there  waas  nothing 
to  show  that  his  negative  answer  to  the 
question  was  not  given  as  written  down 
by  the  medical  examiner. 

In  Johnson  v.  Maine  ft  N.  B.  Ins.  Co. 
(1891)  83  lie.  182,  22  Atl.  107,  it  was 
held  that  the  question  of  the  materiality 
of  an  answer  as  to  the  insanity  of  r^a- 
tives  was  not  open  for  consideration,  but 
that  the  question  was  closed  by  the  par- 
ties themselves,  by  their  contract,  which 
stipulated  that  all  statements  were  ma- 
terial. 

In  Loesch  v.  Supreme  Tribe,  B.  H. 
(1916)  —  Tex.  CTiv.  App.  — ,  190  S.  W. 
506,  where  the  constitution  of  the  in- 
surer, which  was  a  part  of  the  policy, 
gave  the  executive  committee  power  to 
cancel  any  certificate  for  any  fraud 
practised  or  misrepresentation  made  in 
its  procurement,  or  for  any  false  answer 
made  by  an  applicant,  it  was  held  that 
the  warranties  recited  in  the  applica- 
tion were  intended  to  protect  the  insur- 
er only  against  misrepresentation  of 
facts  material  to  the  risk,  and  that  it 
could  not  be  held  as  a  matter  of  law 
that  the  jwliey  was  avoided  because  the 
applicant  did  not  state  that  his  mother 
had  died  from  a  cancerous  affection,  al- 
though a  miscroscopic  examination  by 
the  physician  who  attended  her  might 
have  disclosed  such  a  condition. 

In  New  Era  Asso.  v.  Mactavish  (1903) 
183  Mich.  68,  94  N.  W.  599,  there  was 
evidence  introduced,  tending  to  prove 
that  the  insured,  being  over  forty  years 
of  age,  and  not  living  in  the  family  of 
his  idster,  who  had  consumption,  would 
have  been  an  acceptable  risk  according 
to  the  rules  and  practice  of  ordinary 
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insurance  companies,  notwithstanding 
the  faet  that  his  sister  had  such  disease; 
and  the  eourt  stated  that  they  had  been 
referred  to  no  authorities  which  author- 
ised them  to  disregard  this  testimony 
and  assume  on  their  own  knowledge  that 
the  minr^resentation  with  regard  to  the 
health  of  the  sister  was  material,  and 
that  th^  did  not  believe  that  they  could 
make  any  such  assumption,  and  there- 
fore decided  that  the  misrepresentation 
was  immatevial  and  did  not  avoid  the 
contract. 

And  in  Bagby  t.  Court  of  Honor 
(1909)  151  m.  App.  371,  it  was  held 
that  it  could  not  be  said  as  a  matter  of 
law  that  etat^nents  as  to  the  cause  of 
the  death  of  the  insurer's  mother  and 
father,  and  their  age  at  the  time  of 
death,  were  material  to  the  risk. 

The  policy  in  Qermania  Ins.  Co.  ▼• 
Rudwig  (1882)  80  Sy.  223,  provided 
that  if  the  declarations  made  by  the  in- 
sured or  any  part  thereof  forming  a 
part  of  the  contract  should  be  found  in 
any  respect  untrue  the  policy  should 
cease,  and  in  the  application  it  was  stat- 
ed ^tnat  all  the  answers  and  declarations 
made  are  true  and  that  we  have  not 
omitted  to  communicate,  nor  ooncealed 
any  material  circumstance."  It  was 
held  that,  following  the  ordinary  rule 
in  regard  to  the  limrpretatioii  of  con- 
tracts, it  was  evident  that  the  parties 
were  looking  to  facts  that  were  material 
to  the  risk,  and  not  to  minute  statements 
as  to  the  precise  age  of  the  ancestors  of 
the  insured,  their  nationality,  or  any 
statement  not  calculated  to'  affect  the 
risk  in  the  slightest  degree.  The  jury 
in  this  case  found  that  the  insured's 
statements  with  reference  to  his  father's 
and  mother's  ages  and  the  diseases  from 
which  they  di^  were  true;  and  it  was 
held  unnecessary  to  consider  whether 
there  was  error  in  refusing  to  instruct 
the  jury,  as  a  matter  of  law,  that  the 
statements  contained  in  the  application 
were  made  material  by  the  contract  of 
insurance,  and  if  not  substantially  true, 
although  immaterial  to  the  risk,  the  pol- 
icy was  avoided.. 

See  also  Kasprzyk  v.  Metropolitan  L. 
Ins.  Co.  under  heading,  ''Knowledge  and 
intent  of  insured,"  and  Bridgman  v. 
London  Assur.  Co.  under  heading,  "Ques- 
tions for  jury  and  findings." 

KnoirleAse  mMd  ifttamt  of  insured* 

Where  statements  as  to  family  history 
are  made  warranties,  or  material  by  the 
contract,  or  are  construed  as  being  ma- 
terial, the  knowledge  or  good  faith  of 
the  insured  has  been  held  immaterial. 
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Thus,  in  Doll  v.  Equitable  Life  Assur. 
Soc.  (1905)  71  C.  C.  A.  121,  138  Fed. 
705,  where  the  application  warranted 
statements  made  to  be  true,  and  an  an- 
swer that  there  was  no  consumption  in 
his  family  was  held  a  warranty,  the 
court  said  that  the  language  of  the  pol- 
icy and  application  was  perfectly  clear 
and  unequivocal,  that  there  was  an  un* 
qualified  undertaking  on  the  part  of  the 
insured  that  the  facts  allied  by  him 
were  as  he  r^resented  them  to  be,  and 
that  they  were  facts  about  which  he 
could  well  have  exact  information;  that 
there  was  nothing  in  the  language  used 
in  the  whole  instrument  to  indicate  that 
the  question  between  the  insurer  and  the 
insured  was  one  merely  of  good  faith 
and  honest  dealing,  or  of  belief  on  the 
part  of  the  insured  in  the  truth  of  his 
statement. 

And  in  Johnson  v.  Maine  &  N.  B.  Ins. 
Co.  (1891)  83  Me.  182,  22  Atl.  107, 
where  it  was  contended  that,  although 
the  applicant  knew  the  facta  as  to  his 
brother's  mental  condition,  he  did  not 
know  that  such  condition  was  one  con- 
templated by  the  word  '^insanity,"  and 
that  his  negative  answer  was  correct  ac- 
cording to  his  best  belief  and  knowledge, 
the  court  held  that  although  if  the  ap- 
plicant was  sincere  in  his  belief  it  might 
acquit  him  of  fraud  in  his  answer,  yet 
his  sincerity  was  not  enough  to  uphold 
a  contract  such  as  that  before  them, 
which  provided  that  it  was  based  on  the 
actual  correctness  of  the  applicant's  an- 
swers; but  that  the  stipulation  in  the 
contract,  that  his  answers  were  ''full, 
complete,  and  true,"  called  for  truth  in 
fact,  not  merely  for  his  knowledge  and 
belief. 

And  in  Baker  v.  Home  L.  Ins.  Co. 
(1876)  64  N.  Y.  648,  affirming  (1874)  2 
Hun,  402,  where  the  policy  provided  that 
the  statements  in  the  application  were 
made  warranties,  and  the  evidence  estab- 
lished that  the  mother  and  one  or  more 
of  the  applicant's  brothers  and  sisters 
had  been  afiOicted  with  consumption  and 
pulmonary  and  scrofulous  diseases, 
which  the  insured  stated  in  his  applica- 
tion none  of  his  relatives  had  had,  it  was 
held  that  the  policy  was  avoided, 
whether  the  falsity  of  the  statements 
was  known  to  the  insured  or  not. 

In  Kasprzyk  v.  Metropolitan  L.  Ins. 
Co.  (1913)  79  Misc.  263, 140  N.  Y.  Supp. 
211,  where  the  policy  provided  that  it 
was  issued  in  consideration  of  the  ap- 
plication, which  was  made  a  part  of  the 
policy,  and  that  ''all  statements  made  by 
the  insured  shall  in  the  absence  of  fraud 

be  deemed  representations  and  not  war- ' 
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ran  ties,"  and  the  application  stated, 
"that  the  foregoing  statements  and  an- 
swers and  also  the  statements  and  an- 
swers to  the  medical  examiner  are  cor- 
rect and  wholly  true  and  that  they  shall 
form  the  basis  of  a  contract  of  insur- 
ance," it  was  held  that  the  insured's 
statement,  that  he  had  but  two  brothers 
and  one  sifter,  and  that  one  of  the 
brothers  had  died  of  brain  fever  and  the 
other  of  a  cause  unknown  to  him,  were 
misrepresentations  concerning  matters 
vital  to  the  risks  and  rendered  the  policy 
void,  whether  the  applicant  knew  of  their 
falsity  or  not,  it  appearing  that  the 
brothers  had  died  of  consumption,  and 
also  that  nine  other  brothers  and  sis- 
ters had  died  before  attaining  the  age 
of  three  and  one-half  years. 

The  court  in  this  case  stated  that 
where  the  misrepresentation  is  practical- 
ly immaterial,  or  where  its  bearing  is 
only  technical  and  remote,  good  faith  on 
the  part  of  the  insured  does  and  should 
have  a  considerable  bearing,  and  that 
where  the  misrepresentation  goes  to  the 
very  essence  of  the  contract,  then  the 
vital  consideration  is  that  the  insured, 
in  issuing  its  policy,  relied,  and  intend- 
ed to  rely,  on  the  facts  disclosed. 

And  in  Bloomington  Mut.  Life  Ben. 
Asso.  V.  Cummins  (1894)  58  IlL  App. 
530,  it  was  held  that  where  a  constitu- 
tional taint  is  not  determinable  from  an 
examination  of  an  applicant  for  insur- 
ance, but  is  by  his  family  history,  the 
knowledge  of  which  the  insurer  has  a 
right  to  assume  rests  with  the  insured, 
his  answers  to  direct  inquiries  in  rela- 
tion to  such  matters  as  are  material  to 
the  risk  must  be  true,  and  if  untrue, 
without  regard  to  actual  knowledge  or 
good  faith,  the  policy  will  be  avoided. 

And  in  Hartford  Life  &  Annuity  Ins. 
Co.  V.  Gray  (1878)  91  HI.  169,  where 
the  insured  answered  a  question,  wheth- 
er either  of  his  parents,  or  brothers  or 
sisters,  had  "ever  had  pulmonary,  scrof- 
ulous, or  any  mental  or  constitutional 
or  hereditary  disease,"  in  the  negative, 
the  court  stated  that  the  insured  ought 
to  have  had  the  knowledge,  with  refer- 
ence to  the  disease  from  which  his  par- 
ents died,  to  answer  such  question  in- 
telligently and  accurately,  and  that  his 
answer  assumed  that  he  had  such  knowl- 
edge, and  therefore  precluded  the  right 
of  the  plaintiff  to  allege  his  want  of 
knowledge  as  an  excuse  for  his  answer. 

And  in  Hoagland  v.  Supreme  Council, 
R.  A.  (1905)  70  N.  J.  Eq.  607,  61  AtL 
982,  where  the  applicant,  before  he  was 
examined,  was  informed  by  a  printed  ex- 
tract from  the  rules  of  the  order  that  "if 
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there  had  been  a  ease  of  consumption 
among  his  parents  he  was  not  eligible  to 
membership/'  and  he  replied  that  there 
was  no  consumption  among  his  parents, 
and  stated  that,  having  knowledge  of 
the  above  rule,  he  desired  to  undergo 
the  medical  examination,  and  in  the 
course  of  such  examination  stated  that 
his  mother  died  of  pneumonia,  when  in 
faet  she  died  of  consomption,  and  in 
reply  to  a  question  as  to  whether  there 
had  been  consumption  among  his  near 
relatives  he  answered,  ''No,''  it  was  held 
that  the  insurance  contract  was  void, 
whether  the  statements  were  regarded 
as  warranties  or  representations.  The 
eonrt  stated  that  where  an  i^9plieant 
who  has  been  warned  with  respect  to 
matters  which  the  insurer  deems  vital 
assumes  knowledge  and  negatives  the 
existoDLce  of  an  hereditary  disease,  the 
contract  must  be  avoided  i£  such  state- 
ment is  false. 

In  Gilroy  v.  Supreme  Court,  I.  O.  F. 
(1907)  75  N.  J.  L.  584,  14  L.B.A.(N.S.) 
632,  67  Atl.  1037,  where  the  insured  was 
asked  in  his  application  if  any  of  his 
grandparents,  or  uncles,  or  aunts,  or  par- 
ents, or  brothers,^  or  sisters,  or  other  re- 
latives, had  been  afflicted  with  certain 
enumerated  diseases,  of  which  phthisis 
was  one,  the  constitution  and  by-laws 
provided  that  if  the  applicant  made  any 
false  statement,  or  gave  any  untrue  an- 
swer, or  concealed  or  neglected  to  dis- 
close any  material  facts  relating  to  him- 
self or  to  any  of  his  kindred,  in  his 
medical  examination,  he  should  ipso 
facto  forfeit  all  payments  and  benefits, 
it  was  held  that  the  inquiries  in  the  ap- 
plication were  meant  to  ascertain  the 
applicant's  honest  belief  only.  The  in- 
surer in  this  case  attempted  to  avoid  lia- 
bility on  the  ground  that  the  insured  had 
falsely  represented  that  his  father  died 
of  pneumonia,  when  in  fact  he  died  of 
phthisis.  The  court  referred  to  Hoag- 
land  V.  Supreme  Council  R.  A.  (N.  J.) 
supra,  and  stated  that  the  provisions  of 
the  policy  in  that  case  seemed  to  have 
been  different  from  those  in  the  one  be- 
fore them,  but  that  if  the  opinion  in  that 
case  was  to  be  read  as  holding  that  in 
every  case  the  statement  as  to  the  cause 
of  the  parent's  death  must  be  absolutely 
true,  on  pain  of  forfeiture,  they  could 
not  adopt  it,  stating  that  the  question 
must  in  each  case  be  determined  by  the 
nature  of  the  inquiry  and  by  the  lan- 
guage of  the  whole  contract. 

And  other  cases  have  regarded  state- 
ments as  to  family  history  merely   as 
matters  of  opinion,  and  have  held  that  | 
if  the  insured  acted  honestly  and  with- 
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out  intent  to  deceive  in  moving  them, 
the  risk  is  not  avoided  because  the  state- 
ments are  untrue. 

Thus,  in  Knights  of  Honor  v.  Dick- 
son (1899)  102  Tenn.  255,  52  S.  W.  862, 
it  was  held  that  an  answer  to  a  ques- 
tion as  to  the  disease  from  which  the 
applicant's  mother  died  related  to  a  mat- 
ter of  opinion,  and  was  a  representation 
and  not  a  warranty^  and  that  if  it  was 
made  in  good  faith  it  would  not  vitiate 
the  policy,  although  incorrect;  the  court 
said:  ''It  is  true  that  any  statement 
made  of  a  material  fact  which  forms  the 
basis  of  the  contract  must  be  considered 
as  a  warranty,  and  if  false  will  vitiate 
the  contract,  whether  made  in  good  faith 
though  ignorantly,  or  wilfully  and  with 
knowledge  of  the  falsity.  But  there  is 
a  difference  between  statements  of  fact 
as  such  and  statements  of  opiinion  on 
matters  where  only  opinion  can  be  ex- 
pressed. Falsehood  may  be  predicated 
of  a  misstatement  of  fact,  but  not  of  a 
mistaken  opinion  as  to  whether  a  man 
has  a  disease,  when  it  is  latent  and  it 
can  only  be  a  matter  of  opinion.  As  to 
what  a  person  may  have  died  of  may  be 
lai^ely,  if  not  altogether,  a  matter  of 
opinion,  about  which  attending  physi- 
cians often  disagree;  and  as  to  such  mat- 
ters their  statement  made  can  only  be 
treated  as  representations,  and  not  as 
warranties,  and  if  made  in  good  faith 
and  on  the  best  information  had  or  ob- 
tainable, they  will  not  vitiate  a  policy 
if  incorrect  and  not  wilfully  untrue." 

And  in  Daniel  v.  Modem  Woodmen 
(1909)  53  Tex.  Civ.  App.  570, 118  S.  W. 
211,  where  by  the  terms  of  the  applica- 
tion and  policy  it  was  stated  that  the 
answers  of  the  applicant  were  warrant- 
ed to  be  true,  it  was  held  that  a'  state- 
ment that  the  applicant's  maternal 
grandmother  had  not  been  afflicted  with 
insanity  was  not  a  statement  of  fact, 
but  of  opinion  merely,  and  that  if  the 
applicant  in  good  faith  believed  his  state- 
ment to  be  true  its  falsity  would  not 
avoid  the  policy. 

And  in  Ranta  v.  Supreme  Tent,  EL  M. 
(1906)  97  Minn.  454,  107  N.  W.  156,  it 
was  held  that  the  insured's  answers  as  to 
the  good  health  of  his  mother  were  war- 
ranties only  of  his  bona  fide  belief  and 
judgment.  The  court  recognized  that 
the  parties  had  the  right  to  warrant  the 
truth  of  their  statements,  and  that  un- 
true warranties  avoid  a  life  insurance 
policy,  and  said:  ^^Accordingly,  when 
the  warranty  is  of  fact,  like  the  age  of 
the  applicant,  he  insures  the  literal  truth 
of  his  statement  .  .  .  but  if  we  as- 
sume that  the  applicant  warranted  an 
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expert  <^iiiioii  oi  to  his  mother's  health, 
he  did  not  thereby  insure  the  coiueidenee 
of  his  statement  with  fact,  but  only  his 
honest  judgment.  Any  other  rule  would 
be  obviously  bad  logic.  It  would  be 
solemn  nonsense  to  hold  that  an  ordinary 
applicant  insures  the  exact  reality  of 
physical  conditions  and  causes  at  a  time 
when  the  greatest  pathologists  might 
di£fer,  or  even  when  they  might  be  im- 
possible of  definite  determination.'^ 

And  in  Globe  Mut.  L.  Ins.  Asso.  v. 
Wagner  (1900)  188  IlL  133,  52  L.R.A. 
649,  80  Am.  St.  Rep.  169,  58  N.  £.  970, 
where  the  applicant's  statement  that 
none  of  his  brothers  were  dead  was  held 
a  representation,  it  was  held  that,  in  the 
absence  of  proof  by  the  insurer  of  fraud, 
or  intentional  misstatement  on  the  part 
of  the  insured  that  none  of  his  brothers 
were  dead,  the  policy  was  not  rendered 
invalid  because  the  answer  proved  to  be 
false,  it  being  held  that  his  statement 
was  not  a  guaranty  that  none  of  his 
brothers  were  dead. 

And  in  Citizens'  Nat.  L.  Ins.  Co.  v. 
Swords  (1915)  109  IfiBS.  635,  68  So.  920, 
a  policy  providing  that  it  contained  the 
entire  contract,  and  that  '^all  statements 
by  the  insured  should  in  the  absence  of 
fraud  be  deemed  representations  and  not 
warranties,"  was  held  not  avoided  by 
reason  of  the  untruthfulness  of  state- 
ments as  to  family  history  of  the  in- 
sured, where  there  was  no  fraud  on  his 
part  in  making  the  statements. 

See  also  Keef  e  v.  Supreme  Council,  C. 
M.  B.  A.  under  heading,  "Construction 
of  statements  as  representations  or  as 
warranties." 

Effeot  of  statenents  quallfiedly  made. 

Generally,  as  to  effect  of  qualifying 
statements  or  warranties  by  words,  ''to 
best  of  my  knowledge  and  belief,"  or 
words  of  like  import,  see  annotation  to 
Smith  V.  Prudential  Ins.  Co.  43  UR-A. 
(N.S.)  431. 

Where  the  insured  expressly  qualifies 
his  answer  with  respect  to  family  history 
by  language  implying  that  his  statement 
is  based  merely  on  his  belief,  the  pol- 
icy will  not  be  avoided  although  his  an- 
swer is  untrue,  unless  fraud  is  shown. 

Thus,  where  a  question  simply  calls 
for  the  knowledge  of  an  applicant  as  to 
whether  certain  relatives  have  died  of 
consumption,  his  statement,  that  neither 
of  his  parents,  nor  any  of  the  paternal 
or  maternal  grandparents  or  descend- 
ants, so  far  as  known  to  him,  have  died 
of  that  disease,  will  not  avoid  the  policy, 
although  suoh  relatives  died  of  consump- 
tion, if  the  applicant  did  not  know  of 
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this  at  the  time  he  gave  his  answer. 
Davis  V.  Supreme  Lodge,  £•  H.  (1898) 
85  App.  Div.  354,  54  N.  Y.  Supp.  1023, 
affirmed  on  other  points  in  (1900)  165 
N.  Y.  159,  58  N.  E.  891. 

And  although  an  applicant  states  to 
the  medical  examiner  that  neither  of  his 
parents  had  to  his  knowledge  been 
afflicted  with  mental  derangement,  lia- 
bility is  not  avoided  by  showing  that 
the  applicant's  mother  had  been  insane, 
where  it  is  not  shown  that  the  applicant 
knew  of  this  fact.  Higbee  v.  Guardian 
Mut  L.  Ins.  Co.  (1873)  66  Barb.  (N.  Y.) 
462,  affirmed  in  (1873)  53  K  Y.  603. 

So,  where  an  applicant  answered  a 
question  as  to  what  disease  his  mother 
died  from,  by  stating  that  at  the  time 
he  was  very  young  and  was  taken  among 
strangers  and  did  not  know  the  disease, 
if  his  answer  is  wilfully  untrae  the 
fraudulent  eoncealment  will  avoid  the 
contract,  but  in  the  absence  of  fraud 
the  untruthfulness  of  the  answer  will  not 
impair  the  validity  of  the  contract  Fer- 
ine V.  Grand  Lodge,  A.  O.  U.  W.  (1822) 
51  Minn.  224,  53  N.  W.  367. 

And  in  Copiin  v.  Woodmen  of  World 
(1913)  105  MiM.  115,  62  So.  7,  Ann.  Caa 
1916D,  1295,  it  was  held  that  the  poUey 
should  not  be  held  void  because  of 
erroneous  statements  relative  to  the 
number  of  the  insured's  brothers  and 
sisters  and  their  deaths,  where  the  an- 
swers in  the  application  relative  to  these 
facts  were  written  by  the  examining 
physician,  and  the  answers  showed  that 
the  applicant  knew  nothing  of  any  of 
his  ancestors  back  of  his  father  and 
mother,  and  opposite  a  question  relative 
to  his  brothers  and  sisters  it  waa  stated 
that  the  insured  did  not  know,  and,  fol- 
lowing the  certificate,  the  physician  stat- 
ed that  the  applicant  did  not  seem  to 
know  much  about  his  family,  but  said 
that  he  had  been  away  from  home  for 
years. 

And  in  Northwestern  Mut.  L.  Ins.  Co. 
V.  Qridley  (1879)  100  U.  8.  614,  25  L. 
ed.  746,  an  instruction  to  find  for  the 
plaintiff  was  sustained,  where  the  appli- 
cant answered  a  question  whether  cer- 
tain mc;nbers  of  his  family  had  been 
afflicted  with  insanity,  or  any  other 
hereditary  disease,  in  the  negative,  and 
stated  that  there  was  no  hereditary  taint 
of  any  kind  in  the  family  to  his  knowl- 
edge, although  it  was  shown  that  an 
uncle  was  insane  for  more  than  a  year 
preceding  his  death,  and  that  he  died 
in  an  insane  asylum  more  than  twenty 
years  before  the  application  was  made, 
it  being  held  that  to  make  out  a  defense 
three  things  must  be  8hawn^---tlie   in- 
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sanity  of  the  uncle,  that  it  was  heredi* 
tary,  and  that  both  of  these  were  known 
to  the  applicant, — and  that  the  only  one 
that  was  proved  was  the  insanity  of  the 
uncle. 

See  also  Fitzgerald  v.  Supreme  Coun- 
cil, C.  M.  B.  A.  under  heading,  "Con- 
struction of  statements  as  r^resenta*- 
tions  or  as  warranties.^ 

Construotion  of  questiom  wlietlier 
relatives  Tktiwe  4ied  of  oertain  dis- 
eases, ''or  any  other  hereditary  dis- 


ease 


M 


Questions  are  commonly  found  in  poli- 
cies, whether  relatives  of  the  applicant 
have  been  afflicted  with  certain  diseases^ 
such  as  consumption,  insanity,  ''or  any 
other  hereditary  disease,"  and  these  have 
generally  been  held  to  refer  to  the  dis- 
eases mentioned  as  hereditary. 

Thus,  questions  of  this  kind  have  been 
held  to  inquire  only  as  to  insanity  which 
is  hereditary  in  its  nature,  and  not  to 
include  insanity  which  resulted  from 
disease,  and  it  has  consequently  been 
held  that  a  negative  answer  will  not 
avoid  the  policy  where  the  insanity  of 
the  relative  was  caused  by  disease, 
Claver  v.  Woodmen  of  World  (1911)  152 
Mo.  App.  155,  133  S.  W.  153  (mother's 
insanity  caused  by  scarlet  fever,  a  stroke, 
and  senile  decay) ;  Peaslev  v.  Safety  De- 
posit L.  Ins.  Co.  (1878)  15  Hun  (N.  Y.) 
227  (mother's  insanity  due  to  temporary 
sickness  and  accidental  causes) ;  West- 
over  V.  iEtna  L.  Ins,  Co.  (1883)  2  How. 
Pr.  N.  S.  (N.  Y.)  163  (sister's  insanity 
produced  by  physical  causes  not  consti- 
tutional) . 

The  court,  in  Claver  v.  Woodmen  of 
World  (Mo.)  supra,  said:  ''If  it  was  not 
intended  to  qualify  each  of  the  diseases 
named  with  the  adjective  'hereditary,' 
what  function  in  the  sentence  was  per- 
formed by  the  adverb  'other  f  The  im- 
port of  the  question  is  the  same  as  it 
would  be  were  the  word  'hereditary' 
placed  before  each  of  the  mentioned  dis- 
eases. Defendant  says  this  cannot  be 
so  because  some  of  the  diseases  named, 
e.  g.,  gout,  are  not  hereditary.  Oout  may 
not  be  hereditary  in  the  sense  that  the 
seeds  of  the  disease  are  transmitted 
from  parent  to  child,  but  there  is  abund- 
ant scientific  authority  for  the  theory 
that  it  is  hereditary  in  the  sense  that 
a  predisposition  to  contract  it  does  run 
in  certain  families.  The  same  may  be 
said  of  consumption,  cancer,  or  insanity. 
There  is  much  plausibility  in  the  theory 
that  none  of  these  diseases  is  inherit- 
able, but  only  the  tendency  to  contract 
them.  It  is  but  fair  to  Claver  to  infer 
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that  he  understood  the  question  to  relate 
only  to  diseases  that  were  a  taint  in 
the  family  blood, — to  insanity  that  re» 
curred  habitually  or  occasionally  in  the 
line, — but  not  to  a  mere  sporadic  in- 
stance, where  it  ai^ared  from  some 
special  cause  peculiar  to  the  individual. 
It  is  reasonable  to  suppose  that  the 
insurer  might  not  eare  to  be  informed  of 
a  case  where  insanity  was  of  traumatic 
origin,  was  caused  by  disease,  or  was 
merely  a  form  of  s»iile  dementia  brought 
on  by  old  age  and  feebleness.  We  do 
not  think  the  meaning  of  the  question  is 
ambiguous;  but  if  it  were,  we  would 
adopt  the  meaning  most  favorable  to  the 
insured.  A  truthful  answer  was  given, 
Indi^utably  the  insanity  of  the  appli<- 
cant's  mother  was  caused  by  disease  and 
senility,  and  was  not  due  to  any  heredi- 
tary taint." 

And  in  Sinclair  v.  Phoenix  Mut.  L. 
Ins.  Co.  (1879)  Fed.  Cas.  No.  12,896,  the 
question  whether  the  parents,  brothers, 
or  sisters  of  the  applicant  had  been 
"aiflicted  with  insanity,  or  with  pulmo* 
nary,  scrofulous,  or  any  other  constitu- 
tional disease  hereditary  in  its  ehar* 
aeter,"  was  held  intended  to  procure 
information  as  to  whether  the  disease 
mentioned  had  developed  in  an  heredi- 
tary form  among  the  applicant's  rela« 
tives,  and  that  the  words  "hereditary 
diseases"  qualified  the  whole  question. 

And  it  was  held  that,  to  establish  a 
defense  xmAer  this  provision,  it  must  be 
proved,  not  only  that  the  relatives  of  the 
deceased  died  of  one  of  the  specified  dis- 
eases, but  that  it  was  hereditary. 

In  Newton  v.  Mutual  Ben.  L.  Ins.  Co. 
(1879)  76  K.  Y.  426,  32  Am.  Rep.  335, 
where  an  applicant  for  insurance  an- 
swered in  the  negative  a  question  wheth- 
er his  father  had  been  afflicted  with  in- 
sanity or  other  hereditary  disease,  but  in 
the  same  paper  stated  that  his  father 
had  died  of  a  brain  disease  caused  by  a 
hurt,  and  there  was  evidence  introduced 
of  the  record  of  a  court,  from  which  it 
appeared  that  the  father  had  been  ad- 
jured an  insane  person  and  ordered 
sent  to  an  asylum,  but  there  was  further 
evidence  that  he  had  been  injured  when 
a  child  and  later  showed  signs  of  weak- 
ening of  his  mental  powers,  which  con- 
tinued and  increased  until  his  death,  that 
he  was  placed  in  an  asylum  through  the 
kindness  of  friends  for  quiet  and  treat- 
ment, and  while  th^e  was  not  confined 
with  other* patients,  but  worked  in  the 
bakery,  it  was  held  upon  this  evidence 
that  there  was  very  slight,  if  any,  ground 
for  holding  that  the  applicant's  answer 
that  hds  father  had  died  of  disease  of  the 
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brain  as  distinguished  from  insanity  was 
not  a  fair  and  tme  answer,  especially 
when  the  insanity  inquired  of  in  the 
question  was  classified  among  hereditary 
diseases;  but  it  was  held  that  if  there 
was  any  question  upon  the  point,  it  was 
one  of  fact  for  the  jury. 

And  in  Peasley  v.  Safety  Deposit  L. 
Ins.  Co.  (N.  Y.)  supra,  where  there  was 
strong  evidence  that  the  disease  with 
which  the  applicant's  mother  had  been 
on  several  occasions  afflicted  was  due  to 
accidental  causes  solely,  and  did  not 
show  any  hereditary  taint  which  would 
be  likely  to  be  transmitted  to  her  off- 
spring, it  was  held  that  the  question 
whether  the  insanity  with  which  she  was 
afflicted  was  of  an  hereditary  character 
should  have  been  submitted  to  the  jury. 

But  in  Enright  v.  National  Council, 
K.  L.  S.  (1912)  263  DI.  460,  97  N.  E.  681, 
the  meaning  of  a  question  in  an  appli- 
cation, "Have  either  of  your  parents, 
or  any  of  your  uncles,  aunts,  brothers, 
or  sisters,  or  other  blood  relatives,  been 
afflicted  with  consumption,  scrofula,  can- 
cer, insanity,  epilepsy,  gout,  rheumatism, 
or  any  other  hereditary  disease?"  was 
held  to  be,  whether  any  of  the  specified 
relatives  had  been  afflicted  with  either 
of  the  diseases  mentioned,  or  with  any 
other  disease,  not  mentioned,  that  was 
hereditary;  and  it  was  held  that  to 
avoid  the  risk  by  reason  of  a  false  an- 
swer that  no  relative  had  died  of  con- 
sumption, it  was  not  necessary  to  show 
that  the  consumption  was  of  a  kind  that 
was  hereditary.  The  court  said:  "The 
question  did  not  imply  that  the  diseases 
mentioned  were  hereditary,  and  it  would 
be  irrational  to  say  that  the  fraternal 
society  was  seeking  information  from 
the  applicant  as  to  whether  gout,  rheu- 
matism, or  consumption  were  hereditary. 
What  the  society  wanted  to  know,  and 
required  him  to  answer,  was  whether  any 
of  the  relatives  had  had  any  of  those 
particular  diseases.  As  to  other  dis- 
eases, he  was  not  required  to  answer 
unless  they  were  hereditary,  which 
would  exclude  contagious  or  infectious 
diseases,  and  such  others  as  were  not 
considered  hereditary,  and  which  were 
of  no  interest  to  the  insurer." 

In  Johnson  v.  Maine  &  N.  B.  Ins.  Co. 
(1891)  83  Me.  182,  22  Atl.  107,  where 
the  insured  answered  a  question^  "Have 
either  of  your  parents,  brothers,  or 
sisters  ever  had  insanity,  consumption, 
or  any  constitutional  or  hereditary  dis- 
eased' in  the  negative,  but  it  appeared 
that  his  brother  was  at  the  time  an  \ 
inmate  of  an  insane  asylum  to  which  he } 

had  been  committed,  Jdut  that  he  was 
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quiet  and  harmless,  it  was  argued  that 
the  word  "insanity"  meant  only  such 
forms  of  insanity  as  affected  physical 
health  and  tended  to  shorten  physical 
life,  and  did  not  include  a  case  of  chronic 
dementia,  where  the  patient  was  quiet 
and  harmless  and  in  physical  good 
health ;  but  the  term  was  held  to  si^iif  y 
any  derangement  of  the  mind  that  de- 
prived a  person  of  the  power  to  reason 
or  will  intelligently. 

In  South  Atlantic  L.  Ins.  Co.  v.  Hurt 
(1913)  115  Va.  398,  79  S.  E.  401,  the  ap- 
plicant was  asked  a  number  of  ques- 
tions, among  which  were,  whether  any 
intimate  associate  or  person  in  his  fam- 
ily was  ill  with  consumption,  whether 
any  of  them  had  recently  been  ill  or  died 
of  that  disease,  and,  following  these, 
"Have  any  of  your  uncles  or  aunts  had 
consumption,  or  any  hereditary  disease  T" 
The  court  said  that  this  last  question,  in 
view  of  those  preceding  it,  would  natu- 
rally be  regarded  as  referring  wholly  to 
physical  diseases,  and  that  it  would  be 
most  natural  for  a  layman  to  understand 
from  the  question  that  hereditary  dis- 
eases of  a  like  nature  were  referred  to, 
and  not  such  diseases  as  insanity. 

The  court  stated  that  there  was  no 
evidence  that  the  insured  knew  that  he 
had  uncles  or  aunts  who  had  had  heredi- 
tary insanity,  that  he  doubtless  knew 
that  he  had  relatives  who  had  been  in- 
sane ;  but  that  it  was  not  to  be  presumed 
that  the  applicant,  who  was  a  layman, 
knew  the  character  of  their  insanity, 
when  experts  who  had  testified  in  the 
case  differed  as  to  the  hereditary  nature 
of  insanity,  all  agreeing  that  certain 
kinds  of  insanity  were  not  hereditary. 

It  appeared  in  this  case  that  the  medi- 
cal examiner,  who  wrote  the  answers  in 
the  application,  was  well  acquainted  with 
the  applicant's  relatives,  and  thoroughly 
familiar  with  their  mental  condition; 
and  it  was  held  that  his  knowledge  was 
imputable  to  the  insurer,  and  that  it, 
therefore,  could  have  had  through  him 
all  the  information  that  it  desired,  re- 
lating to  the  hereditary  insanity  of  the 
applicant's  relatives. 

MeaxiiiLS  o'  Kood  or  soirnd  healtli. 

It  has  been  held  that  a  warranty  that 
an  applicant's  brother  is  in  good  health, 
made  in  an  application,  does  not  mean 
that  it  is  good  in  fact,  or  that  he  is  actu- 
ally free  from  illness  or  diesase,  but 
means  that  the  relative  inquired  about 
indicates  in  his  actions  and  appearance 
no  symptoms  or  traces  of  disease,  and 
to  the  observation  of  an  ordinary  friend 
or  relative  is,  in  truth,  well.    Grattan  v. 
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Metropolitan  L.  Ins.  Co.  (1883)  02  2f.  Y. 
274,  44  Am.  Rep.  372. 

In  this  case  it  was  held  that  if  from 
all  the  appearances  of  the  applicant's 
brother  he  was  in  good  health,  so  that 
every  one  would  so  pronounce  him,  and 
there  was  nothing  to  indicate  to  any  per- 
son that  he  was  not  in  good  health,  the 
applicant's  warranty  that  his  brother 
was  in  good  health  was  not  broken, 
although  in  fact  the  germs  of  a  lurking 
disease  existed. 

Where  the  evidence  in  this  case  was 
conflicting  as  to  the  good  health  of  the 
brother,  and  as  to  whether  his  appear- 
ance indicated  ill  health,  the  question 
whether  the  brother  was  in  good  health 
was  held  properly  left  to  the  jury. 

In  Jacklin  v.  National  Life  Asso. 
(1894)  75  Hun,  595,  27  N.  Y.  Supp. 
1112,  a  decision  that  there  was  no  breach 
of  warranty  was  affirmed  where  a  ques- 
tion, "What  is  the  condition  of  health 
of  your  mother  f'  was  answered, 
''Sound,"  although  the  mother  was  at 
the  time  in  a  lunatic  asylum,  afSicted 
with  a  serious  form  of  insanity,  but  a 
physician  testified  that  at  the  time  of 
her  admission  she  was  in  fair  physical 
condition,  and  that  at  the  time  of  the 
application  she  was  eating  and  sleeping 
well,  except  when  she  had  periods  of 
mental  disturbanee.  The  parties  in  this 
case  treated  the  question  as  one  of  law, 
and  the  court  held  that  it  could  not  de- 
termine as  a  question  of  law  that  an  in- 
sane person  was  necessarily  in  unsound 
physical  condition  where  no  evidence 
was  given  to  show  whether  such  a  per- 
son was  considered  among  medical  men 
as  in  an  unsouijd  condition  of  health,  it 
being  stated  that  the  extent  to  which 
mental  disturbance  will  destroy  or  inter- 
fere with  the  functions  of  the  body  must 
depend  upon  the  circumstances  of  each 
ease,  and  is  a  question  of  fact,  to  be 
solved  in  each  instance  from  the  evi- 
dence. 
Btfeet   of  ambifinMiiifl   iaquiriM   as  to 

f  aaiily  history* 

Where  the  questions  asked  with  refer- 
ence to  family  history  are  ambiguous 
or  open  to  more  than  one  construction, 
the  policy  will  not  be  avoided  if  the 
insured  in  good  faith  adopts  one  of  the 
constructions,  and  makes  truthful  an- 
swers according  to  his  understanding  of 
the  question. 

Thus,  where  a  question  as  to  the  num- 
ber of  brothers  and  sisters  living  and 
dead  is  open  to  the  construction  that 
only  those  of  the  full  blood  are  meant, 
an  answer  giving  the  number  of  those  of 
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the  full  blood,  but  omitting  those  of  the 
halfblood,  is  not  to  be  regarded  as  un» 
true.  Blaekatene  v.  Kansas  City  L.  Ins. 
Co.  (1916)  —  Tex.  — ,  174  S.  W.  821, 
reversing  (1912)  —  Tex.  Civ.  App.  — , 
143  S.  W,  702. 

In  Spitz  V.  Mutual  Ben.  Life  Asso. 
(1893)  5  Misc.  245,  25  N.  Y.  Supp.  469, 
it  was  held  that  it  could  not  be  legally 
assumed  that  the  term  "brother"  neces- 
sarily and  at  all  times  comprehends  a 
half  brother,  and  where  the  insured,  in 
answer  to  an  inquiry  eone^ning  the 
age,  conditions  of  health,  etc.,  of  living 
brothers,  failed  to  disclose  that  he  had 
three  haJf  brothers,  it  was  held  for  the 
jury  to  say  whether  he  was  justified  in 
understanding  the  inquiry  to  mean  whole 
brothers,  and  whether  or  not  the  answers 
involved  a  concealment  of  matters  which 
should  have  been  disclosed. 

The  meaning  of  the  word  "brothers,'' 
as  used  in  a  question  as  to  how  many 
brothers  an  applicant  for  insurance  had, 
was  discussed  in  Bridgman  v.  London 
Life  Assur.  Co.  (1879)  44  U.  0.  Q.  B. 
536,  but  no  decision  upon  the  point  was 
necessary.  Two  of  the  judges  were  of 
the  opinion  that  in  answer  to  such  a 
question  they  would  mention  half  broth- 
ersy  while  one  believed  that  he  would 
not. 

It  has  been  held  that  a  question  as 
to  the  number  of  brothers  living  is  open 
to  the  construction  that  it  calls  for  the 
number  of  brothers  in  the  family  living, 
including  the  applicant,  and  that  an 
answer  based  on  this  construction  will 
not  avoid  the  policy.  Blackstone  v. 
Kansas  City  L.  Ins.  Co.  (Tex.)  supra. 

In  Mutual  L.  Ins.  Co.  v.  Baker  (1895) 
10  Tex.  Civ.  App.  515,  31  S.  W.  1072, 
there  was  a  question  headed,  "Family 
record  of  the  applicant,"  followed  by 
some  lines  and  a  few  catchwords,  which 
would  be  understood  by  one  not  acquaint- 
ed with  the  insurance  business  as  intend- 
ed only  to  elicit  such  information  in 
regard  to  the  applicant's  family  as  might 
reasonably  affect  the  risk,  and  the  in- 
surer practically  admitted  that  it  re- 
ceived such  information,  but  sought  to 
avoid  the  risk  because  the  insured  failed 
to  make  any  mention  of  a  brother  bom 
about  fifteen  years  prior  to  the  insured's 
birth,  who  lived  only  about  two  years. 
It  was  held  that  the  real  meaning  and 
scope  of  the  question  was  so  doubtful 
that  it  was  properly  left  to  the  jury  to 
decide  whether  or  not  it  had  been  truth- 
fully answered. 

In  Fitzgerald  v.  Supreme  Council,  C. 
M.  B.  A.  (1899)  39  App.  Div.  251,  56 
N.  Y.  Supp.  1006,  affirmed  without  opin- 
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ion  in  (1901)  167  N.  T.  568,  60  N..  E. 
1110,  the  insured  made  no  ans^rer  to  the 
question  in  the  first  and  seeond  column 
of  a  form,  or  schedule,  as  to  how  many 
brothers  and  sisters  he  had,  but  in  the 
third  column,  headed,  "Age  if  living,"  he 
answered,  "Six,"  opposite  the  inquiry 
as  to  how  many  brothers,  and  "One," 
opposite  the  question  as  how  many 
sisters,  and  in  the  next  column,  headed, 
"Condition  of  health,"  the  words  "Very 
good"  appeared,  and  in  the  next  column, 
headed,  "Age  at  death,"  the  insured  stat* 
ed  that  there  were  two  dead,  giving  their 
ages,  and  made  other  answers  under  the 
headings  as  to  cause  of  death,  the  length 
of  the  sickness,  and  their  previous 
health.  It  was  held  that  it  was  impossi- 
ble to  say  as  a  matter  of  law  that  the 
insured  stated  that  he  had  had  only 
six  brothers,  and  that  only  two  of  them 
were  dead,  or  that  he  had  had  only  one 
sister;  and  that  the  insurer,  having 
made  the  questions  and  answers  ambigu- 
ous, could  not  defeat  a  recovery  because 
of  the  apparent  discrepancy  made  by 
the  insured  in  stating  the  facts. 

Pleading. 

An  answer  alleging  that  the  insured 
answered  the  question,  whether  any  near 
relative  had  been  afflicted  with  consump- 
tion, in  the  negative,  when,  in  fact,  he 
"had  near  relatives  who  were  afflicted 
and  died  of  consumption,"  merely  states 
a  conclusion  of  law,  and  is  bad.  In  order 
to  stand,  it  should  name  the  near  rela- 
tives alleged  to  have  been  afflicted  with 
the  disease,  or  state  the  degree  of  rela- 
tionship of  the  persons  to  the  insured. 
Penn  Mut.  L.  Ins.  Co.  v.  Wiler  (1884) 
100  Ind.  92,  50  Am.  Rep.  769. 

And  in  Studwell  v.  Charter  Oak  L. 
Ins.  Co.  (1879)  17  Hun  (K.  Y.)  602, 
an  answer,  in  an  action  on  a  policy, 
alleging  that  the  insured's  negative 
answer  to  a  question  whether  certain 
relatives  had  been  afflicted  with  con- 
sumption, scrofula,  rheumatism,  gout,  in- 
sanity, or  other  hereditary  disease,  was 
false,  was  held  not  to  correctly  set  forth 
a  defense;  but  it  was  held  that  the  an- 
swer should  state  particularly  the  viola- 
tion relied  upon,  as  whether  the  relative 
was  afflicted  with  consumption,  or 
scrofula,  rheumatism,  gout,  or  some 
hereditary  disease,  and  not  class  these 
all  together,  and  thereby  put  the  plaintiff 
to  the  necessity  of  preparing  to  show 
that  not  one  of  these  numerous  diseases 
existed  in  the  family. 

BurAmi  of  proof. 

The  burden  of  proof  is  on  the  insurer 

of  establishing  the  defense  that,  stato* 
L.RA.1917C. 


menis  as  to  the  family  history  are  un- 
true. Sinclair  v.  Phcanix  Mut.  L.  Ina.  Co. 
(1879)  Fed.  Cas.  No.  12,896;  Ferine  v. 
Grand  Lodge,  A.  O.  U.  W.  (1892)  51 
Minn.  224,  53  N.  W.  367;  Spitz  v.  Mu- 
tual Ben.  Life  Asso.  (1893)  5  Muse.  245, 
25  K.  Y.  Supp.  469;  Loeseh  ▼.  Supreme 
Tribe,  B.  H.  (1916)  —  Tex.  Civ.  App. 
— ,  190  S.  W.  506. 

And  it  is  not  necessary  for  the  plain- 
tiff in  an  action  on  a  policy  either  to 
allege  or  prove  the  truth  of  sueh  state- 
ments. Continental  L.  Ins.  Co.  v.  Rogers 
(1887)  119  m.  474,  59  Am.  Rep,  810, 
10  N.  E.  242;  Guiltiman  v.  Mutual  L. 
Ins.  Co.  (1897)  69  Vt.  469,  38  AtL  315. 

Proof    «•    to    falsity    of    statomoAt, 
kaowlodse  of  inomrod,  ote. 

In  Spitz  V.  Mutual  Ben.  Life  Asso. 
(1893)  6  Misc.  245,  25  K.  Y.  Supp.  469, 
it  was  held  that  evidence  that  the  in- 
sured had,  in  his  application  for  other 
insurance,  stated  that  his  father's  death 
was  due  to  Bright's  disease,  and  that  it 
occurred  when  he  was  fifty-four  years 
old,  did  not  prove  the  falsity  of  his 
statement  in  a  later  application  that  his 
father  died  of  pneumonia  at  the  age  of 
fifty-five  years,  it  being  held  that  his 
statements  concerning  his  father's  age 
were  mere  approximations,  and  that  in 
that  sense  it  might  be  true  that  the 
father  was  both  fifty-four  and  fifty-flve 
years  of  age,  being  past  fifty-four  and 
not  yet  having  attained  fifty-five,  and  it 
being  possible  that  one  of  the  diseases 
stated  might  have  been  the  general,  and 
the  other  the  specific,  cause  of  the 
father's  death,  so  that  the  untruthful- 
ness of  his  statements  could  not  be 
assumed.  » 

In  this  case  there  was  no  evidence 
from  which  it  could  be  inferred  that 
the  applicant  had  knowledge  of  the  cause 
of  his  mother's  death,  and  it  did  not 
appear  that  he  was  sufficiently  skilled  in 
medical  science  to  have  an  opinion  of 
his  own  from  observation;  and  althou^ 
he  had  stated  in  another  application  that 
his  mother  died  of  heart  disease,  it  was 
held  that  his  answer  that  the  cause  of 
his  mother's  death  was  unknown  to  him 
was  not  shown  to  be  false. 

In  Sinclair  v.  Phoenix  Mut.  L.  Ins.  Co. 
(1879)  Fed.  Cas.  No.  12,896,  it  was  held 
that  a  statement  by  an  applicant,  that 
he  did  not  know  of  the  cause  of  his 
father's  and  sister's  death,  was  not  dis- 
proved by  evidence  that  he  was  at  home 
when  they  died,  that  other  members  of 
the  family  knew  it,  and  that  he  was 
fourteen  years  old  at  the  date  of  his 
father's  death. 
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In  Loeseh  v.  Supreme  Tribe,  B.  H. 
(1916)  —  TeaL  Civ.  App.  — ,  190  S.  W. 
506^  it  was  hdd  that  the  evidence  failed 
to  establish  the  suicidal  death  of  the 
applicant's  sister,  or  to  show  that  the 
applicant  wilfully  concealed  any  knowl- 
edge with  reference  to  her  diseased 
sister,  and  also  failed  to  show  that  it 
was  not  the  family  history  that  the  ap- 
plicant's mother  died  of  typhoid  fever, 
as  stated  in  the  application. 

In  Doll  y.  Equitable  Life  Assur.  Soe. 
(1905)  71  C.  C.  A.  121,  138  Fed.  705, 
where  the  undisputed  evidence  showed 
that  the  applicant's  sister  died  of  con- 
sumption, which  she  had  for  two  years, 
that  the  applicant  lived  at  home  with 
his  father,  and  had  visited  his  sister^s 
home,  a  breach  of  the  warranty  that  his 
sister  had  not  had  mich  disease  was  held 
to  be  shown. 

And  in  Jerrett  v.  John  Hancock  Mut. 
L.  Ins.  Co.  (1894)  18  B.  L  754,  30  AtL 
793,  the  court  stated  that  if  it  was  neces- 
sary to  prove  that  the  insured  knew  that 
her  sister  died  of  consumption,  from 
the  proof  showing  the  friendly  rdations 
of  the  insured  with  her  family,  and 
that  she  had  been  at  home  caring  for 
her  mother  after  her  sister's  death  in  a 
place  near  by,  they  were  satisfied  that 
the  insured  must  have  known  of  the 
cause  of  her  sister's  death. 

In  Metropolitan  L.  Ins.  Co.  v.  Ruther- 
ford (1900)  98  Va.  195,  35  S.  E.  361, 
where  the  proofs  of  loss  showed  that 
the  death  of  the  father  of  the  applicant 
was  caused  by  a  disease  other  than  that 
stated  in  the  application,  and  no  attempt 
was  made  to  show  that  the  statement  and 
the  proof  of  loss  were  the  result  of  a 
mistake,  it  was  held  that  the  falsity  of 
the  answer  must  be  treated  as  estab- 
lished, and  that  the  policy  was  therefore 
avoided. 

And  in  Shannon  v.  Knights  of  Maca- 
bees  (1913)  54  Pa.  Super.  Ct.  634,  where 
the  insured  answered  negatively  a  ques- 
tion whether  his  father,  mother,  broth- 
ers, or  sisters  had  been  afflicted  with,  or 
died  from  consumption,  and  stated  the 
diseases  from  which  they  died,  it  was 
conceded  that  the  insured  warranted  the 
truth  of  his  statements  in  the  applica- 
tion; and  it  was  held  that  a  verdict 
should  have  been  directed  for  the  de- 
fendant, where  it  was  stated  in  the  proof 
of  death  that  the  insured  and  his  two 
brothers  died  from  consumption,  and 
these  facts  were  clearly  established  by 
direct,  unimpeached,  and  practically  un- 
contradicted testimony. 

And  in  Bloomington  Mut.  L.  Ben. 
Asso.  V.  Cummins  (1894)  53  HL  App. 
L.RJ1.1917C. 


530,  where  the  testimony  showed  that 
three  'sisters,  a  brother,  the  insured's 
father,  and  his  mother  had  all  died  of 
consumption,  from  which  the  -insured 
also  died,  and  that  he  lived  in  his  father's 
family  at  the  time  of  the  death  of  his 
father,  mother,  brother,  and  sisters,  such 
evidence  was  held  to  bar  a  recovery,  it 
appearing  that  the  insured  had  stated 
that  the  relatives  in  question  had  died 
of  other  diseases,  and  that  his  answers 
were  material. 

In  Supreme  Council,  A.  L.  H.  v.  Lar- 
mour  (1891)  81  Ter.  71,  16  S.  W.  633, 
it  was  held  that,  although  the  insured's 
answers,  that  her  mother  died  from  pneu- 
monia and  that  none  of  her  relatives  had 
been  afflicted  with  consumption,  were 
regarded  as  warranties,  the  evidence  was 
sufficient  to  show  that  the  finding  of  the 
eoBit,  to  the  effect  that  they  were  not 
untrue,  was  sustained. 

In  Knights  of  Honor  v.  Dickson 
(1899)  102  Tenn.  255,  52  S.  W.  862,  evi- 
dence by  the  beneficiary  tending  to  show 
that  the  applicant's  mother  died  of  the 
disease  stated  in  the  application,  and 
that  he  was  not  at  home  at  the  time  of 
the  death,  but  was  told  of  the  cause  by 
the  witness,  was  held  admissible  to  show 
the  truth  of  the  answers  in  the  applica- 
tion, and  the  good  faith  on  the  part  of 
the  applicant  in  making  them. 

In  Keef  e  v.  Supreme  uouncil,  C.  M.  B. 
A.  (1899)  37  App.  Div.  276,  55  N.  Y. 
Supp.  827,  where  the  insured  stated  that 
none  of  his  sisters  had  died  of  con- 
sumption, but  proof  was  introduced  that 
one  of  them  had  died  from  that  disease, 
it  was  held  that  evidence  by  certain 
witnesses  that  physicians  and  relatives 
had  stated  that  she  was  afflicted  with 
the  disease  which  the  applicant  had 
given  as  the  cause  of  her  death  was 
competent  solely  as  bearing  upon  the 
insured's  good  faith  in  making  the  an- 
swer to  his  question,  but  was  incompe* 
tent  upon  the  question  as  to  the  disease 
with   which  the  sister  was   afflicted. 

Questioss  for  Jnvy  amd  ftndiai^s. 

In  Ranta  t*  Supreme  Tent,  K.  M. 
(1906)  97  mnn.  464,  107  N.  W.  156,  it 
was  held  ^  question  for  the  jury,  whether 
the  doctor's  diagnosis  of  the  disease 
from  which  the  insured's  mother  died 
as  consumption  was  communicated  to  the 
family  before  the  application  was  made. 

And  in  this  case  the  question  whether 
the  applicant  knew  that  his  mother  had 
eonsumptioB,  and  made  the  statements 
in  question  falsely  and  with  int^t  to 
deceive,  was  held,  upon  the  evidence, 
iidiieh  tdiowed  that  the  applicant's  mothtf 
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died  of  consumption  two  weeks  after 
the  application  was  made  and  tlmt  she 
had  been  on  her  deathbed  five  days  when 
the  application  was  signed,  properly  sub- 
mitted to  the  jury,  and  a  verdict  for  the 
plaintiff  was  afl^med. 

In  Bridgman  v.  London  Life  Absut. 
Co.  (1879)  44  U.  0.  Q.  B.  536,  the  ques- 
tion of  the  materiality  of  the  failure  of 
the  applicant  to  disclose  the  number  of 
his  half  brothers  and  the  number  dead 
was  held  properly  left  to  the  jury,  as 
was  the  question  of  his  good  faith,  and 
a  finding  against  the  insurer  was  sus- 
tained. 

And  in  Ferine  v.  Grand  Lodge,  A.  O. 
U.  W.  (1892)  51  Minn.  224,  53  N.  W. 
367,  it  was  held  that  the  question, 
whether  the  insured  misstated  the  cause 
of  his  mother's  death,  was  properly  sub- 
mitted to  the  jury,  and  the  evidence, 
which  was  not  set  out)  was  held  to 
justify  a  finding  that  there  was  no 
fraudulent  concealment. 

In  Swift  V.  Massachusetts  Mut.  L. 
Ins.  Co.  (1873)  2  Thomp.  &  C.  (N.  Y.) 
302,  where  the  words  "not  known,"  as 
used  in  the  answer  to  a  question  as  to 
the  disease  of  which  the  insured's 
brother  died,  were  susceptible  of  the  con- 
struction that  no  person  knew  of  the 
cause  of  his  death,  and  also  the  con- 
struction that  the  cause  of  death  was 
not  known  to  the  insured,  it  was  held 
that  the  question  should  be  left  to  the 
jury  to  determine  which  was  the  correct 
construction. 

In  O'Farrell  v.  Metropolitan  L.  Ins. 
Co.  (1899)  44  App.  Div.  554,  60  N.  Y. 
Supp.  945,  affirmed  in  (1899)  168  N.  Y, 
592,  60  N.  E.  1117,  where  it  appeared 
that  the  negative  answer  to  the  ques- 
tion whether  relatives  had  died  of  con- 
sumption was  written  by  the  medical 
examiner,  and  there  was  evidence  that 
the  insured  stated  to  the  examiner  that 
he  did  not  know  when  asked  the  ques- 
tion, but  the  examiner  testified  that  he 
put  down  the  answers  as  given,  and  read 
them  over,  and  that  the  insured  signed 
them,  it  was  held  that  the  question 
\^hether  the  insured  stated  that  he  did 
not  know  was  one  of  fact  for  the  jury. 

In  Provident  Sav.  Life  Assnr.  Soc.  ▼. 

Beyer  (1902)   23  Ky.  L.  Rep.  2460,  67 

8.   W.   827,   there   was   held   to   be  no 

error  in  not  submitting  to  the  jury  the 

question  whether  or  not  the  insured  made 

false  representations  in  his  application 

as    to    the    physical    condition    of    his 

father  prior  to  his  death,  where  there 

was  no  evidence  that  the  insured  ever 

made    any    representations    as    to    the 

liealtfa  of  his  fatiber  except  as  they  were 
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alleged  to  appear  in  the  application  made 
by  him,  and  the  application  was  no  part 
of  the  contract,  because  it  was  not  re- 
cited in  the  policy  or  attached  thereto,  as 
provided  by  statute,  and  was  consequent- 
ly not  admissible. 

And  as  an  additional  reason  for  up- 
holding the  lower  court's  decision,  re- 
fusing to  submit  the  case  to  the  jury, 
there  was  held  to  be  no  evidence  that 
the  father  of  the  insured  died  of  con- 
sumption, which  it  was  alleged  the  in- 
sured represented  his  father  did  not 
have,  where  the  physician  who  attend- 
ed the  father  testified  that  two  or  three 
years  before  his  death  he  spoke  of  hav- 
ing spit  blood,  bat  refused  to  testify 
that  he  had  consumption  and  explained 
that  the  blood  might  have  come  from 
other  sources  than  his  lungs,  and  stated 
further  that  he  treated  the  father  in  his 
last  illness,  and  that  he  died  of  malarial 
fever,  and  the  only  other  witnesses  testi- 
fied that  they  heard  the  father  complain 
of  not  being  well  daring  the  last  year 
or  two  of  his  life. 

In  Germania  Ins.  Co.  v.  Rudwig  (1882) 
80  Ky,  223,  special  findings  of  the  jury, 
that  the  insured's  statements  with  re- 
spect to  the  ages  and  diseases  from 
which  his  mother  and  father  died  were 
true,  were  held  to  be  sustained  by  the 
evidence,  although  a  deposition  of  the 
keeper  of  the  register  of  births  and 
deaths  of  a  foreign  country  was  in  evi- 
dence, in  which  the  ages  and  causes  of 
death  were  different  from  those  stated 
by  the  insured  in  his  application. 

Miscellaueou*. 

A  question  in  the  application,  "Is  any 
member  of  your  household  affected  with 
consumption  or  been  so  affected  during 
the  past  two  years?"  refers  to  all  who 
have  been  members  of  the  insured's 
household  at  any  time  during  the  preced- 
ing two  years,  and  includes  members 
who  have  died  from  consumption  within 
the  two  years  preceding  the  date  of  the 
application.  O'Brien  v.  Brotherhood* of 
Ajnerican  Yeomen  (1914)  183  Mich.  86, 
150  N.  W.  130. 

In  Swift  V.  Massachusetts  Mut.  L.  Ins. 
Co.  (1873)  2  Thomp.  &  C.  (N.  Y.)  302, 
where  the  plaintiff  made  an  application 
for  insurance  on  the  life  of  her  husband, 
it  was  held  that  her  negative  answer  to 
a  question,  whether  his  parents,  broth- 
ers, or  sisters  had  been  afflicted  with 
scrofulous  or  any  constitutional  disease, 
did  not  avoid  the  policy  because  his 
brother  and  sister  had  died  of  scrofula, 
where  in  subsequent  answers  it  was  stat- 
ed that  her  husband's  mother  died  of 
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acvdfiila  and  that  his  sister  died  of  a 
disease  of  the  blood,  as  the  existence  of 
serof ula  in'  the  family  was  clearly  stated 
and  disclosed  to  the  insurer. 

In  Hartford  Life  &  Annuity  Ins.  Co. 
V.  Gray  (1878)  91  DL  159,  the  material- 
ity of  representations  as  to  the  diseases 
from  which  the  applicant's  parents  died 
and  their  ages  was  conceded,  and  their 
falsity  was  clearly  proved,  and  the  only 
qnestiiHi  before  the  court  was  whether  in 
fact  they  were  made,  it  being  contended 
that  the  copy  of  the  application  produced 
in  which  the  answers  were  made  was  n6t 
an  exact  copy  of  the  one  made  by  the 
insured.  The  only  evidence  tending  to 
contradict  it  was  that  of  a  witness  who 
testified  only  to  modifications  having  no 
reference  to  the  diseases  or  ages  of  the 
parents,  and  a  judgment  for  the  plaintiff 
was  reversed. 

In  Maclin  v.  New  England  Mut.  L. 
Ins.  Co.  (1881)  33  La.  Ann.  801,  where 
it  was  sought  to  avoid  the  policy  be- 
cause the  insured  stated  that  his  father 
had  died  of  paralysis,  whereas  in  truth 
he  had  died  of  Bright^s  disease,  there 
was  held  to  be  no  misstatement  as  to 
the  cause  of  his  father's  death,  it  being 
held  that  the  applicant  merely  deelared 
that  which  he  had  heard  and  seen,  and 
thought  was  the  truth, — ^that  is>  that  his 
father  died  of  paralysis,  which  was  a 
s3anptom  and  not  a  disease;  and  it  was 


held  that  this  declaration  was  -suffieient 
to  put  the  insurer  upon  inquiry  into 
the  cause  of  the  effect. 

In  Connecticut  Mut.  L.  Ins.  Co.  v. 
Luchs  (1883)  108  U.  S.  498,  27  L.  ed. 
800,  2  Sup.  Ct.  Rep.  949,  where  one  ap- 
plying for  insurance  on  the  life  of  his 
partner  made  no  answer  to  the  questions 
as  to  the  nnmber  of  brothers  and  the 
causes  of  their  death,  the  court  stated 
that  it  was  sufficient  with  regard  to 
the  alleged  misstatement  to  observe  that 
there  was  no  allegation  on  the  subject 
in  the  answers,  and  that  the  point  in 
the  case  was  taken  simply  because  in  an- 
swer to  a  previous  application  made  by 
the  insured  he  had  stated  that  one  of 
his  brothers  had  died  from  an  accident, 
whereas  he  had  committed  suicide,  but 
that  this  misstatement  as  to  the  cause 
of  death  of  the  brother  could  not  be  in- 
corporated into  the  policy  in  suit. 

In  Callies  v.  Modem  Woodmen  (1903) 
98  Mo.  App.  621,  72  S.  W.  713,  where 
the  applicant  was  required  to  give  full 
answers,  but  there  was  no  direct  ques- 
tion whether  anv  of  his  brothers  were 
dead,  the  court  stated  that  there  was  no 
warranty  that  one  of  his  brothers  was 
not  dead,  but  held  that  the  contract 
would  be  avoided  if  such  fact  was 
fraudulently  concealed  to  'induce  the 
issuance  of  the  policy.  J.  T.  W. 


OKTjAHOMA  SITPREntfG  COURT. 

E.  A.  ROSS  et  al.,  Plffa.  in  Err., 

v. 

CHARLES  A.  SANDERSON. 

(—  Okla.  — ,  162  Pac.  709.) 

Cflond  on  title  —  forfeiture  —  bill  to 
quiet. 

1.  Notwithstanding  its  abhorrence  of  for- 
feitures, a  eourt  of  equity  will  take  jurta- 
dietioD.^  not  to  declare  a  forfeiture,  but  to 

?[uiet  a  title  already  forfeited  for  nonper- 
ormance  of  a  condition  subsequent,  when 
the  plain  language  of  the  instrument  shows 
that  it  was  the  purpose  of  the  parties  to 
declare  that  a  breach  should  operate  as  a 
forfeiture. 

Far  other  cases,  $ee  Cloud  on  Title,  I,  in 
Dig,  1-52  y.  8, 

Headnotes  by  Kane,  3. 


Note.— For  necessity  of  enta*y  or  formal 
declaration  of  forfeiture  as  a  condition  of 
maintaining  action  other  than  for  damages, 
based  on  breach  of  or  condition  subsequent 
in  a  ooitveyance  of  freehold,  see  annotation 
lollowiag  this  case,  port,  882. 
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Covenant  —  effect  of  condition  subse- 
quent. 

2.  Where  a  condition  subsequent  is  raised 
by  apt  and  sufficient  words,  the  estate  con- 
veyed remains  defeasible  until  the  condi- 
tion be  performed,  destroyed,  or  barred  by 
the  Statute  of  Limitation  or  by  estoppel. 
For  other  oasea,  see  Ooventmte  und  Condi- 
Hone,  II.  a,  in  Dig,  1-52  N,  8, 

Same  —  breaeb  —  demand  ■«  action. 

3.  By  the  weight  of  authority,  an  actioa 
may  be  maintained,  possessory  or  otherwise, 
upon  the  breach  of  a  condition  subsequent, 
without  re-entry,  demand,  or  possession,  or 
notice  of  forfeiture;  the  commencement  of 
an  action  being  deemed  equivalent  thereto. 
For  other  cases,  see  Covenants  and  Condi- 
tions, III.  o,  i»  Dig.  1-52  N,  8. 

Same  ^  waiver. 

4.  Generally,  the  breaeh  of  a  condition 
dubsequedt  may  be  waived  by  acts  showing 
an  intention  to  continue  the  estate  in  t\w 
grantee:  but  no  waiver  is  occasioned  by 
mere  indulgence  or  mere  silent  acquiescence, 
where  it  does  not  appear  that  the  grantee 
understood  there  was  a  waiver,  or  that  he 
relied  thereon  in  proceeding  to  do  the  act 
claimed  to  operate  as  a  forfeiture. 

For  other  oases,  see  Covenants  and  Condi- 
tions, III,  a,  •»  Dig.  1-52  N.  8.  ' 
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Appeal  ^  Inequitable  judgment, 

5.  Record  examined,  and  held  tha.U  in 
view  of  the  purpose  of  the  forfeiture  clause 
and  the  facts  and  circumstances  of  the  case, 
the  portion  of  the  judgment  which  requires 
the  defendant  to  replace  upon  the  lots  the 
building,  the  erection  of  which  breached  the 
condition  subsequent,  which  was  removed 
therefrom  during  the  pendency  of  the  suit, 
or  pay  the  plaintiff  the  value  thereof,  is 
inequitable,  and  should  be  set  aside. 

(January  9,  1917.) 

ERROR  to  the  District  Court  for  Tulsa 
County  to  review  a  decree  in  plaintiffs 
favor  in  a  suit  to  quiet  a  title  alleged  to 
have  been  forfeited  for  nonperformance 
of  a  condition  subsequent  contained  in  a 
deed.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  J.  Biddison  and  Harry 
Campbell,  for  plaintiffs  in  «rror: 

Since  equity  uses  its  powers  to  prevent 
forfeitures,  equity  in  no  circumstances  will 
aid  in  declaring  or  decreeing  forfeitures. 

16  Cyc.  80;  1  Pom.  £q.  Jur.  §  459. 

Plaintiff  by  his  conduct  estopped  himself 
by  acquiescence  in  the  erecting  and  main- 
taining of  a.  building  on  the  lot  in  contro- 
versy. 

Minnetonka  Oil  Co.  v.  Cleveland  Vitrified 
Brick  Co.  27  Okla.  180,  111  Pae.  826; 
Knight  V.  Hallinger,  68  N.  J.  £q.  223,  42 
Atl.  1045;  Adams  v.  Birmingham  Realty 
Co.  154  Ala.  457,  45  So.  891 ;  Winnetka  v. 
Chicago  A  M.  Electric  R.  Co.  204  111.  297, 
68  N.  E.  407;  Sharkey  v.  Cadiani,  48  Or. 
112,  7  I..R.A.(N.S.)  793,  85  Pac.  219;  Cross- 
land  V.  Powers,  —  Ark.  — ,  13  S.  W.  722; 
Hammond  v.  Haskell,  14  Cal.  App.  522,  112 
Pac  576;  McCleery  v.  Highland  Boy  Gold 
Min.  Co.  140  Fed.  951 ;  Marine  Iron  Works 
y.  Wiess,  78  C.  C.  A.  279,  148  Fed.  146; 
Maginnis  v.  Knickerbocker  Ice  Co.  112  Wis. 
385,  69  L.R.A.  833,  88  N.  W.  300;  Bonni- 
well  V.  Madison,  107  Iowa,  86,  77  N.  W. 
630;  Roberts  v.  Northern  P.  R.  Co.  158  U. 
8.  1,  39  L.  ed.  873,  15  Sup.  Ct.  Rep.  756; 
16  Cyc.  785. 

Messrs.  Davidson  Sk  Williams,  for  de- 
fendant in  error: 

Equity  has  abundant  power  to  declare 
that  by  certain  acts  a  forfeiture  has  already 
taken  place. 

Shannon  ▼.  Long,  180  Ala.  128,  60  So. 
273 ;  St.  Charles  College  v.  Carroll,  121  Md. 
464,  88  Atl.  277}  13  Cyc.  709. 

Whenever  the  language  in  a  deed  with 
reference  to  a  forfeiture  is  clear  and  con* 
vincing,  equity  will  always  declare  that  a 
forfeiture  has  been  made,  if  the  facts  come 
up  to  the  conditions  set  forth  in  the  deed. 

Wann^  v.  Wanner,  115  Wis.  196,  91  N. 
W.  671 ;  Quatman  v.  MeCray,  128  Cal.  285, 
L.R.A.1917C. 


60  Pac.  866;  Lowrey  T.  Finkleston,  148  Wia 
222,  134  N.  W.  344;  Glocke  t.  Qlocke,  113 
Wis.  303,  67  L.R.A.  468,  89  N.  W.  118; 
Firth  V.  Marovich,  160  Cal.  267,  116  Pac 
729,  Ann.  Cas.  1912D,  1190;  Latham  v. 
Illinois  C.  R.  Co.  253  111.  93,  97  N.  £.  264; 
Hartman  v.  Wells,  267  111.  167,  100  N.  £. 
600,  Ann.  Cas.  1914 A,  901. 

Where  there  are  express  words  in  a  deed 
which  of  themselves  make  a  condition  subse- 
quent, there  is  no  use  of  a  clause  reserving 
a  right  of  re-entry  for  breach  thereof,  in 
order  to  enable  the  grantor  to  avail  hin&self 
of  a  forfeiture. 

13  Cyc.  690,  note  46;  Adams  v.  Ore  Knob 
Copper  Co.  4  Hughes,  689,  7  Fed.  684»  3 
Mor.  Min.  Rep.  183;  Mash  v.  Bloom,  14 
L.R.A.(N.6.)  1188  and  note,  138  Wis.  646, 
114  N.  W.  457,  14  Ann.  Cas.  1012;  CoweU 
V.  Colorado  Springs  Co.  100  U.  S.  56,  25  L. 
ed.  547;  Seeck  v.  Jakel,  71  Or.  36,  L.R^. 
1915A,  679,  141  Pac.  211. 

Kane,  J.,  delivered  the  opinion  of  the 
court : 

This  was  a  suit  in  equity  commenced  by 
the  defendant  in  error,  plaintiff  below, 
against  the  plaintiffs  in  error,  defendants 
below,  for  the  purpose  of  quieting  a  title 
forfeited  for  nonperformance  of  a  condition 
subsequent  contained  in  a  deed.'  Upon  trial 
to  the  court  there  was  a  decree  in  favor  of 
the  plaintiff,  to  reverse  which  this  proceed- 
ing in  error  was  commenced. 

Hereafter  the  parties  will  be  designated 
"plaintiffs"  and  "defendants,"  respectively, 
as  they  appeared  in  the  court  below. 

It  seems  that  the  plaintiff  was  the  owner 
of  certain  lands  which  he  platted  into  an 
addition  to  the  city  of  Tulsa,  known  as 
"Buena  Vista  Park  addition."  The  lots  in 
question,  together  with  a  large  number  of 
other  lots  in  the  same  addition,  were  con- 
veyed by  the  plaintiff  t>y  quitclaim  deed  to 
J.  Fred  Dee  for  a  stated  money  consideration 
of  $1,  subject,  however,  to  the  following  con- 
ditioBS  and  restrictions:  "All  buildings 
erected  on  above-deseribed  lots  to  have  a 
foundation  not  less  than  20x36  feet  in  size; 
studding  on  said  building  not  to  be  leas 
than  16  feet  high,  and  no  house  erected  on 
said  lots  to  cost  less  than  $2,000,  and  that 
no  building  shall  be  erected  on  said  lots  to 
be  nearer  than  25  feet  from  front  lot  line, 
without  the  consent  of  grantor  in  writing. 
Any  violations  of  the  foregoing  conditions 
and  restrictions  by  the  grantee,  his  lieirs 
or  assigns,  shall  work  a  forfeiture  to  all 
title  in  and  to  said  lots,  and  that  the  above 
conditions  and  restrictions  shall  extend  to 
and  are  hereby  made  obligatory  upon  the 
party  of  the  second  part^  his  heirs  and  as- 
signs,  forever,  together  with  all  and  sia- 
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gnlar  and  hereditaments  and  appurtenances 
thereunto  belonging." 

The  deed  containing  this  restriction  was 


b7  the  Statute  of  Limitations  or  by  estoppel. 
Memphis  ft  C.  R.  Ck>.  t.  Neighbors,  61  Miss. 
412,   eiting  Warner  t.   Bennett,   31    Conn. 


duly  recorded  in  the  proper  office;  and  there- 1  468;  Nicoll  v.  New  York  ft  B.  R.  Co.  12  N. 


after  Dee  conveyed  the  lots  in  controversy 
herein  to  H.,  who  breached  the  condition 
subsequent  by  nonobservance  of  its  terms  as 
to  certain  buildings  which  he  erected  on  the 
lots.  Thereafter  the  lots  were  conveyed  by 
n.  to  these  defendants,  who  were  the  owners 
at  the  time  this  suit  was  commenced,  some 
four  years  after  the  condition  subsequent 
had  been  breached. 

Counsel  for  defendants  summarize  their 
grounds  for  reversal  substantially  as  fol- 
lows: (1)  A  court  of  equity  will  not  inter- 
fere on  behalf  of  a  party  entitled  thereto 
for  the  purpose  of  enforcing  a  forfeiture; 
(2)  That  the  plaintiff  Sanderson  by  his 
conduct  estopped  himself  from  enforcing 
said  forfeiture;  (^)  Defendant  in  error 
claimed  that  the  plaintiffs  in  error  had  vio- 
lated the  building  restrictions  in  the  deed 
by  having  a  house  on  the  lots  of  smaller 
dimensions  than  those  required  by  the  deed, 
and  the  defendant  in  error  did  not  claim 
to  be  in  possession  of  the  lots,  nor  did  he 
claim  to  have  ever  made  any  re-entry  or 
demand  for  possession  of  the  lots;  and 
eqiffly  will  not  grant  him  r^af  while  he 
is  oat  of  possessioB  and  until  he  has  made 
re-entry  or  done  some  act  equivalent  there« 
to. 

It  is  true  that  conditions  subsequent 
worlcing  a  forfeiture  of  the  estate  conveyed 
should  be  strictly  construed,  as  such  condi- 
tions are  not  favored  in  either  law  or  equity. 
But,  notwithstanding  its  abhorrence  of  for- 
feitures, a  court  of  equity  will  take  jurisdic- 
tion, not  to  declare  a  forfeiture,  but  to 
quiet  a  title  already  forfeited  for  nonper- 
formance of  a  condition  subsequent,  when 
the  plain  language  of  the  instrument  shows 
that  it  was  the  purpose  of  the  parties  to  de- 
clare that  a  breach  should  operate  as  a  for- 
feiture. Shannon  v.  Long,  180  Ala.  128,  60 
So.  273;  Quatman  v.  McCray,  128  Cal.  286, 
60  Pac.  856;  Firth  v.  Marovich,  160  Cal. 
267,  116  Pac.  729,  Ann.  Cas.  1912D,  1390; 
Lowrey  v.  Finkleston,  149  Wis.  222,  1S4 
N.  W.  344;  Glocke  v.  Glocke,  113  Wis.  309, 
57  L.R.A.  458,  89  N.  W.  118;  Latham  T. 
Illinois  C.  R.  Co.  253  111.  M,  97  N.  E.  254; 
Hartman  v.  Wells,  257  111.  167,  100  N.  B. 
500,  Ann.  Cas.  1914A,  901. 

The  condition  annexed  to  the  deed  before 
us  is  couched  in  such  dear  and  concise  lan- 
guage as  to  leave  no  room  for  construction 
as  to  its  purpose  or  the  intention  of  the  par- 
ties in  relation  thereto.  It  being  determined 
that  a  condition  subsequent  was  raised  by 
apt  and  sufficient  words,  it  follows  that  the 
estate  conveyed  remains  defeasible  until  the 


Y.  121. 

On  the  second  proposition,  the  rule  seems 
to  be  that,  where  there  are  express  words 
in  a  deed  which  of  themselves  made  a  con- 
dition subsequent,  there  is  no  use  of  a 
clause  reserving  a  right  of  re-entry  for 
breach  thereof  in  order  to  enable  the  grantor 
to  avail  himself  of  a  forfeiture.  Adams  v. 
Ore  Knob  Copper  Co.  4  Hughes,  589,  7  Fed. 
634,  3  Mor.  Min.  Rep.  183.  In  a  note  to  the 
case  in  14  L.R.A.(N.S.)  1188,  it  is  said: 
'The  weight  of  authorilrf,  however,  .  .  . 
seems  to  be  that  an  action  may  ...  be 
maintained,  possessory  or  otherwise,  upon 
the  breach  of  a  condition  subsequent,  with- 
out a  re-entry,  demand  of  possession,  or 
notice  of  forfeiture;  the  oommenceaMnt  of 
an  action  being  deemed  equivalent  thei^to." 

The  following  authorities  are  in  point  to 
the  same  effect :  Union  P.  R.  Go.  v.  Cook,  39 
C.  C.  A.  86,  98  Fed.' 281;  Ritchie  v.  Kansas, 
N.  ft  D.  R.  Co.  55  Kan.  86,  30  Pac.  718;  Lit- 
tle Falls  Water  Power  Co.  v.  Mahan,  69 
Minn.  253,  72  N.  W.  69;  Bllis  ▼.  Kyger,  90 
Mo.  600,  3  S.  W.  23;  Bouvier  v.  Baltimore  ft 
N.  Y.  E.  Co.  47  N.  J.  Ll  291,  60  LJELA.  750, 
61  AU.  781 ;  Plumb  v.  Tubbs,  41  N.  Y.  442 ; 
Union  College  v.  New  York,  173  N.  Y.  38, 
93  Am.  St.  Rep.  569,  65  N.  8.  853;  Gulf, 
C.  ft  S.  F.  R.  Co.  V.  Dunman,  74  Tex.  266, 
11  S.  W.  1094;  Ruch  v.  Roek  Island,  97  U. 
8.  693,  24  L.  ed.  1101. 

Of  eourse,  it  is  well  settled  that  a  eondi- 
tion  may  be  waived  or  a  forfeitura  saved 
not  only  by  express  agreement,  bat  also  by 
acts  showing  an  intention  to  continue  the 
estate  in  the  grantee,  or  to  voluntarily  fore- 
go the  benefits  of  the  condition,  espeeially 
where  the  grantor's  declarations,  conduct,  or 
failure  to  act,  when  he  ought  to  act,  has 
been  at  variance  or  inconsistent  with  his 
right  to  enforce  a  forfeiture,  or  has  so  con- 
tinued for  a  long  period  of  time.  13  Cye. 
707;  Duryee  v.  New  York,  96  N.  Y.  477; 
Huntington  v.  Titus,  160  N.  Y.  579,  61  N. 
E.  1135;  Carbon  Block  Coal  Co.  v.  Murphy, 
101  Ind.  115;  Maginnis  v.  Knickerbocker 
Ice  Co.  112  Wis.  885,  69  L.R.A.  833,  88  N. 
W.  300;  Adams  v.  Ore  Knob  Copper  Co. 
(C.  C.)  4  Hughes,  589,  7  Fed.  634,  3  Mor. 
Min.  Rep.  183.  But  it  is  also  well  settled 
that  no  waiver  is  occasioned  by  mere  indul- 
gence, mere  silent  acquiescence,  or  mere 
parol  assent,  especially  where  it  does  not  ap- 
pear that  the  grantee  understood  that  there 
was  a  waiver,  or  that  he  relied  thereon  in 
proceeding  to  do  the  act  claimed  to  operate 
as  a  forfeiture.    13  Oyc.  707,  and  cases  cited. 


We  have  examined  the  record  herein  very 
condition  be  performed,  destroyed,  or  barred  '  earefully,  and  are  satisfied  that  the  evideoce 
L.R.A.1917C.  56 
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adduced  at  the  trial,  at  most,  discloses  but 
passive  acquiescence  on  the  part  of  the 
plaintiff  in  the  breach  of  the  condition  sub- 
sequent for  a  period  approximating  four 
years  before  commencing  his  suit,  and  that 
it  does  not  appear  therefrom  that  the  de- 
fendant understood  that  there  was  a  waiver 
or  that  he  relied  thereon  in  purchasing  the 
lots  from  H. 

There  is  a  portion  of  the  judgment  below, 
however,  which  we  think  it  would  be  In^ 
equitable  to  enforce.  It  seems  that  after  the 
commencement  of  this  action  the  defendant, 
without  the  consent  of  the  plaintiff,  removed 
the  objectionable  building  from  the  lots  in 
controversy,  placing  it  upon  other  lots 
owned  by  him  in  an  unrestricted  district; 
thereupon  the  plaintiff  prayed  that  the  de< 
fendant  be  required  to  restore  the  building 
to  its  former  site,  or  that  he  have  judgment 
for  the  value  thereof,  which  prayer  was 
granted  by  the  trial  court.  Mr.  Elliott,  in 
his  work  on  Contracts  ( §  2528 ) ,  states  that 
the  theory  on  which  building  restrictions 
in  deeds  are  enforced  is  that  these  restric- 
tions are  part  of  a  scheme  for  insuring  a 
good  class  of  buildings  on  property  being 
sold  by  a  person  who  has  platted  same  and 


as  an  inducement  for  purchasers  to  buy. 
Considering  the  purpose  of  the  condition, 
it  seems  to  us  that  in  the  circumstances  dis- 
closed by  the  record  a  court  of  equity  may 
justly  decline  to  exert  its  power  in  belialf 
of  the  plaintiff  for  the  purpose  of  returning 
this  building  to  a  restricted  addition,  where 
the  erection  of  such  a  building  subverts  the 
purpose  sought  to  be  attained  by  the 
grantor.  In  Crane  v.  Dwyer,  9  Mich.  350, 
80  Am.  Dec.  87,  where  the  vendor  in  a  land 
contract  declared  it  forfeited  for  nonpay- 
ment, a  court  of  equity  declined  to  lend  its 
aid  for  the  purpose  of  restraining  the  vendee 
from  removing  improvements  placed  by 
him  on  the  land  pending  proceedings  to 
recover  possession  thereof.  It  is  true  that 
the  court  refused  its  aid  upon  the  ground 
that  to  grant  the  relief  prayed  for  would 
aid  in  enforcing  a  forfeiture;  but  still  we 
think  there  is  some  analogy  between  the  two 
cases. 

With  the  modification  above  suggested, 
the  judgment  of  the  court  below  will  be 
affirmed. 

All  the  Justices  concur. 


Annotatioii — Necessity  ol  entry  or  formal  declaratioii  of  f orf eitsore  «s  a 
condition  of  maintaining  action  other  than  for  damages,  based  on 
breach  of  condition  subsequent  in  a  conveyance  of  freehold. 


This  annotation  is  merely  supple- 
mentary to  the  notes  to  Mash  v.  Bloom, 
14  L.R^.(N.S.)  1189,  and  Moore  v. 
Sharpe,  23  L.R.A.(N.S.)  938,  where  the 
earlier  cases  on  this  subject  are  coUecteil 
and  fully  considered.  It  remains  in  this 
place,  therefore,  only  to  add  the  eases 
decided  since  the  publication  of  those 
notes. 

The  following  cases  hold  that  the 
breach  of  a  condition  subsequent  in  a 
deed  does  not  of  itself  revest  the  estate, 
but  that  a  re-entry,  or  some  act  equiva- 
lent thereto,  is  necessary  for  that  pur- 
pose :  Firth  v.  Los  Angeles  Pacific  Land 
Co.  (1915)  28  Oal.  App.  399,  152  Pac. 
935;  Golconda  Northern  R.  Co.  v.  Gulf 
Lines  Connecting  R.  Co.  (1914)  265  SI. 
194, 106  N.  E.  818,  Ann.  Cas.  1916A,  833; 
Hart  v.  Lake  (1916)  273  HL  60,  112  N. 
E.  286;  Huffman  v.  Rickets  (1916)  60 
Ind.  App.  526,  111  N.  E.  322 ;  Kentland 
Coal  &  Coke  Co.  v.  Keen  (1916)  168  Ky. 
836,  L.R.A.1916D,  924,  183  S.  W.  247: 
Bredell  v.  Kerr  (1912)  242  Mo.  317,  147 
S.  W.  105 ;  Yazoo  &  M.  VaUey  R.  Co.  v. 
Lakeview  Traction  Co.  (1911)  100  MiflS. 
281,  56  So.  393 ;  Southwick  v.  New  York 
Christian  Missionary  Soc.  (1912)  151 
App.  Div.  116,  136  N.  Y*  Supp.  392,  af- 
L.RJ^.1917C. 


firmed  in  (1914)  211  N.  Y.  515, 105  N.  E. 
204,  which  has  reargument  denied  in 
(1914)  212  N.  Y.  564,  106  N.  E.  1043; 
Brittain  v.  Taylor  (1915)  168  N.  0.  271, 
84  S.  E.  280. 

In  Bryan  v.  Bliss-Cook  Oak  Co.  (1910) 
101  C.  C.  A.  577, 178  Fed.  217,  it  is  said 
that  the  breach  of  a  condition  subsequent 
does  not  per  se  produce  a  reversion  of 
the  title;  that  re-entry  for  condition 
broken  is  still  a  proper  method  of  effect- 
ing a  forfeiture,  not  because  it  is  neces- 
sary as  a  resumption  of  seisin  and  es- 
sential to  a  transfer  of  title,  but  because 
it  is  an  open  and  unequivocal  manifesta- 
tion of  the  purpose  of  the  grantor  to  take 
advantage  of  the  breach  of  the  condition 
subsequent;  and -that  any  other  method 
possessing  these  characteristics  would 
suffice. 

But  in  Board  of  Education  v.  Baker 
(1910)  124  Tenn.  39, 134  S.  W.  863,  it  is 
said  that  the  only  mode  of  taking  ad- 
vantage of  a  breach  of  a  condition  in  a 
deed,  which  has  the  effect  to  defeat  or 
work  a  forfeiture  of  an  estate,  is  by 
entry;  and  this  is  true  upon  the  princi- 
ple that  it  requires  as  solemn  an  act  to 
defeat  as  to  create  an  estate. 

In  accord  with  the  decision  in  Moore 
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y.  Sharpe  (1909)  91  Aj^  407,  23  L^.A. 
(N.S.)  937,  121  S.  W.  341,  that  neither 
re-eDtry  nor  declaration  of  forfeiture  is 
necessary  to  terminate  a  conditional 
estate  where  the  common-law  doctrine  of 
livery  of  seisin  is  abolished  by  a  statute 
authorizing  the  conveyance  of  land 
whether  held  in  posaession  or  not,  it  is 
said  in  St.  Louis  Southwestern  R.  Co.  ▼. 
Curtis  (1914)  113  Ark.  92, 167  S.  W.  489, 
that,  upon  a  breach  of  the  condition 
subsequent,  the  title  ipso  facto  reverted 
to  and  was  vested  in  the  grantor,  and 
that  it  was  not  necessary  for  the  grantor 
to  take  possession  of  the  land  in  order 
'to  effect  a  forfeiture  for  breach  of  the 
condition  by  the  grantee. 

An  action  for  the  possession  of  the 
premises,  like  ejectment,  being  deemed 
equivalent  to  a  re-entry,  ma^  be  main- 
tained upon  breach  of  a  condition  subse- 
quent without  actual  prior  re-entry 
(Hart  V.  Lake  (1916)  273  HI.  60,  112  N. 
E.  286;  Brittain  v.  Taylor  (1915)  168  N. 
0.  271,  84  S.  E.  280;  Southwick  v.  New 
York  Christian  Missionary  Soc. .  (1912) 

151  App.  Div.  116,  135  N.  Y.  Supp.  392; 
Seeck  v.  Jakel  (1914)  71  Or.  35,  L.R.A. 
1915 A,  679, 141  Pac.  211),  or  demand  of 
possession  (Brittian  v.  Taylor  (N.  0.) 
and  Seeck  v.  Jakel  (Or.)  supra). 

Likewise,  it  has  been  held  that  a  for- 
mal entry  upon  the  land  is  not  a  neces- 
sary prerequisite  to  the  bringing  of  an 
action  to  quiet  title  after  breach  of  a  con- 
dition subsequent.  Firth  v.  Los  Angeles 
Pacific  Land  Co.  (1915)  28  OaL  App.  399, 

152  Pac.  935. 

But  before  being  entitled  to  a  bill  for 
partition  on  breach  of  a  condition  subse- 
quent, the  grantor,  it  seems,  must  make 
a  re-entry  or  its  equivalent.  Hart  v. 
Lake  (1916)  273  DL  60, 112  N.  E.  286. 

Where  the  party  to  be  benefited  by 
the  breach  of  a  condition  subsequent  is 
already  in  possession  of  the  premises 
when  the  condition  is  breached,  so  that 
he  cannot  make  a  formal  entry,  the  law 
presumes  that  he  holds  for  the  purpose 
of  enforcing  the  forfeiture,  in  the  ab- 


sence of  proof  to  the  oontrary.  Brittain 
V.  Taylor  (1915)  168  N.  0.  271,  84  S.  B. 
280. 

In  Adkins  v.  Adkins  (1916)  171  Ky. 
76Z,  180  S.  W.  843,  it  is  said  that  while, 
under  the  older  doctrine,  the  grantor,  to 
devest  the  title  of  the  g^ntee  upon 
breach  of  the  condition,  must  re-enter 
the  premises  before  he  could  maintain 
an  action  for  their  recovery,  according 
to  the  modern  weight  of  authority  a  de* 
mand  for  the  premises,  or  a  notification 
that  the  grantor  is  claiming  on  account 
of  the  breach  of  the  condition  subse- 
quent, is  sufBoient  to  authorize  the  main- 
tenance of  the  action,  wh^re  the  breach 
works  a  forfeiture. 

And  in  Huffman  v.  Rickets  (1916)  60 
Ind.  App.  526,  111  N.  E.  322,  it  is  held 
that  demand  for  possession  is  equivalent 
to  re-entry. 

So,  where  one  of  the  grantees  of  a 
deed  conditioned  to  support  the  grantor 
died,  and  the  other  became  insane,  de- 
mand for  possession  by  the  grantor  be- 
fore bringing  suit  to  cancel  the  deed, 
made  of  the  guardian  of  the  insane 
gfrantee,  who  had  no  authority,  under  the 
statute  prescribing  his  powers,  to  deliver 
possession  of  the  land  for  condition 
broken,  was  equivalent  to  a  re-entry. 
Ibid. 

But  where  a  deed  was  conditioned 
that  no  intoxicating  liquor  should  be 
sold  on  the  premises,  and  provided  that, 
upon  an  adjudication  of  a  court  of 
competent  jurisdiction  that  such  con- 
dition had  been  violated,  the  title  to  the 
premises  should  revert  to  and  revest  in 
the  grantor,  its  successors  and  assigns, 
it  was  held  that  a  demand  for  possession 
or  claim  or  entry  upon  the  land  by  the 
grantor  was  not  essential  before  insti- 
tuting an  action  to  forfeit  the  grantee's 
title,  as  an  action  and  adjudication  were 
necessary  to  revest  the  title  in  the 
grantor.  Fusha  v.  Dacono  Town  Site 
Co.  (1915)  60  Oolo.  316,  153  Pac.  226. 

W.  W.  A. 


WEST   VIRGINIA  srPKEBfE  COURT 
OF  APPEALS. 

K.  B.  MARSHALL 

V. 

J.  O.  McDERMITT  et  al.,  Appta. 

(—  W.  Va.  — ,  90  8.  E.  830.) 

JAen  ^  enforceaietit  •«  adverse  ctelm- 
ant. 

1.  UiMB  a  party  t»  a  suit  to  enloree  liene 

Headnotes  by  Ltitch,  J. 
L.RJ^.1917C. 


derolves  the  duty  to  implead  therein  any 
title  or  equity  to  which  he  may  deem  him- 
self entitled  in  land  sought  to  he  charged; 
and  if  he  suffers  confirniation  of  a  salt 
made  under  a  decree  therein,  without  pre- 
senting his  title  or  equity  for  adjudication 
by  proper  procedure,  and  accepts  the  bene- 
fits of  the  proceeds  paid  by  the  purchaser, 

Note.  —  As  to  the  right  of  the  plaintiff 
in  a  suit  in  which  a  decree  of  sale  was  ren- 
dered   to    assert,   as   against   a    purchaser 
*  thereunder,  a  title  or  interest  not  litigated 
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the  latter  acquires  the  land  exempt  from 
such  legfiX  or  equitable  claim. 
For  other  cases,  see  Estoppel,  III.  g,  2,  a; 
III.  *,  in  Dig,  1-52  N.  8. 

£stoppel  —  permitting  judicial  sale  — 
effect. 

2.  One  who  knows  land  in  which  he  has 
an  equity  not  disclosed  therein  is  advertised 
for  sale  under  a  decree  entered  in  a  suit 
to  which  he  is  a  party,  whether  brought 
with  or  without  his  authority  or  knowledge, 
and  does  nothing  therein  to  secure  an  ad- 
judication of  the  equity  claimed,  will  not, 
after  confirmation  of  the  sale  and  accept- 
ance of  the  Jbenefits,  be  entertained  in  an 
independent  proeeeding  to  assert  such  claim 
against  the  purchaser  of  the  land.  His  in- 
activity or  negligence  operates  to  estop  him. 
For  other  ccues,  see  Estoppel,  III,  g,  2,  a; 

III.  k,  in  Dig.  1-52  N.  8. 

Judicial  sale  ~  acceptance  of  proceeds 
^  effect. 

3.  Acceptance  of  the  proceeds  of  sale  by 
a  party  to  the  suit  operates  as  an  affirma- 
tion that  the  title  has  vested  in  the  pur- 
chaser at  a  judicial  sale;  and  equity  will 
not  thereafter  sanction  a  contrary  conten- 
tion by  such  party  to  the  detriment  or 
prejudice  of  the  purchaser,  who  paid  the 
consideration  on  faith  in  the  validity  of 
the  decree  of  sale  and  confirmation. 

For  other  cases,  see  Estoppel,  III,  k,  i»  Dig, 
1-52  N,  8. 

Records  —  protection  «-  trnstee  for  cred* 
Itors. 

4.  Trustees  in  deeds  to  secure  creditors 
and  the  creditors  secured  are  ''purchasers 
for  value,"  within  the  provisions  of  our  re- 
cording acts,  and  are  entitled  to  their  pro- 
tection. 

J^or  other  oases,  see  Records  and  Recording 
LatDS,  III.  c,  in  Dig.  1-52  N.  8. 

Notice  —  possession  of  real  estate. 

6.  Although  accompanied  by  possession 
and  improvements,  an  unrecorded  written 
contract  of  sale  of  real  estate  confers  no 
equities  superior  to  the  rights  of  a  subse- 
quent purchaser  for  value  without  notice 
whose  aeed  is  recorded,  or  an  encumbrancer 
whose  lien  is  docketed. 
For  other  cases,  see  Records  and  Recording 

Laws,  IIL  0,  in  Dig,  1-52  N.  8. 

Evidence  ^  presumption  —  notice. 

6.  Unless  the  contrary  is  charged,  and  if 
denied  proved,  it  will  be  assumed  that  trus- 
tees and  creditors  secured  by  the  trust  are 
purchasers  without  notice  of  any  pre-exist- 
ent  equities. 
For  other  oases,  see  Evidence^  II,  e,  5,  in 

Dig.  1-52  N,  8, 


Jadg3Dient  *«•  scope  —  questions  adjudi- 
cated. 

7.  Where  a  court  has  jurisdictioB,  its 
decree  operates  as  an  adjudication  of  the 
antecedent  rights  of  the  parties  thereto  ac- 
tually involved  upon  the  pleadings,  and  also 
those  which  are  determinable  <£erein,  and 
ought  to  have  been  presented  for  adjudica- 
tion by  any  party  thereto. 
For  other  cases,  see  Judgment,  IL  d,  in  Dig. 

1-52  N,  S. 

(November  14,  1916.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Mason  County  in. 
i  plaintiff's  favor  in  an  action  brought  to  en- 
force specific  performance  of  an  unrecorded 
written  contract  for  the  sale  of  real  estate, 
entered  into  between  plaintiff  and  defend- 
ant J.  0.  McDermitt.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Townsend  A  Bock,  B.  H. 
Blass,  and  Donald  O.  Blagg,  for  appel- 
lants: 

The  contract  sued  on  is  unenforceable  be- 
cause of  lack  of  certainty  and  completeness. 

Hinchman  v.  Ballard,  7  W.  Va.  152. 

The  property  has,  since  the  date  of  the 
alleged  contract,  been  transferred  to  inno- 
cent holders,  including  judgment  creditors. 

36  Cyc.  763;  Pom.  Spec.  Perf.  §  466; 
Bates  V.  Swiger,  40  W.  Va.  420,  21  S.  £. 
874;  Davis  v.  Sims,  1  Va.  Dec.  390;  Davis 
V.  Beazley,  75  Va.  491 ;  Weinberg  v.  Rempe, 
15  W.  Va.  829;  Abney  v.  Ohio  Lumber  & 
Min.  Co.  46  W.  Va.  446,  32  S.  E.  256 ;  Guer- 
rant  v.  Anderson,  4  Rand.  (Va.)  208; 
Weekly  v.  Hardesty,  48  W.  Va.  39,  35  S.  E. 
880;  Delaplainv.  Wilkinson,  17  W.  Va. 
242. 

Defendant  Townsend  is  subrogated  to  the 
rights  of  the  innocent  purchasers  and  cred- 
itors who  had  secured  liens  against  the  land 
superior  to  any  equity  plaintiff  may  have 
had. 

McNeil  V.  Miller,  29  W.  Va.  480,  2  S.  E. 
335;  Armentrout  v.  Gibbons,  30  Gratt.  632; 
Blair  v.  Mounts,  41  W.  Va.  700,  24  S.  E. 
620;  Guerrant  v.  Anderson,  4  Rand.  (Va.) 
208;  Eaton,  Eq.  Jur.  162;  Wolf  v.  McGugin, 
37  W.  Va.  563,  16  S.  E.  797. 

Plaintiff's  claim  is  barred  by  laches. 

Clark  V.  Gordon,  35  W.  Va.  735,  14  S.  E. 
255;  Lowther  Oil  Co.  v.  Miller-Sibley  Oil 
Co.  53  W.  Va.  601,  97  Am.  St.  Rep.  1027, 
44  S.  E.  433,  22  Mor.  Min.  Rep.  656. 


in  the  suit,  see  annotation  following  this 
case,  post,  888. 

As  to  estoppel  in  pais  against  assertion 
of  title  or  interest  in  real  property  by  con- 
cealing the  same  or  representing  tt  to  be  in 
another,  see  note  to  Kanuf  &  T.  Co.  v.  Elk* 
hart  Lake  Sand  A  Gravel  Co.  48  L.R.^. 
(N.S.)  745. 
L.RJ^.1917C. 


For  possession  of  land  as  notice  of  title, 
see  note  to  Niles  v.  Cooper^  13  liJlA^iN.S.) 
49. 

The  burden  of  proof  m  to  bona  Mtn  of 
purchaser  claiming  against  prior  unrecord- 
ed conveyance  or  endunbranee  is  tpsated  in 
the  note  to  Conklin  v.  Kruse,  36  L.R.A. 
(N.S.)  1124. 


BIAKSHALL  v.  McDSRMIXT. 
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The  questioDB  involved  in  thiB  ca«e  are 
res  judicata. 

Bodkin  v.  RoUjfon,  48  W.  Va.  455,  37 
S.  E.  617;  Tracej  v.  Shumate,  22  W.  Va. 
474;  McCoy  v.  McCoy,  29  W.  Va.  794,  2  8. 
E.  809. 

Plaintiff  ig  estopped  by  hie  conduct  to 
aesert  the  claim  he  attempts  to  make. 

Le  Comte  v.  Freshwater,  56  W.  Va.  336, 
40  S.  £.  238. 

An  oral  contract  by  a  married  woman  for 
the  sale  of  her  land  cannot  be  speciiloaUy 
enforced  unless  acknowledged  for  recorda- 
tion. 

Amick  v.  EUis,  53  W.  Va.  421,  44  S.  E. 
257;  Rosenour  v.  Rosenour,  47  W.  Va.  554, 
35  S.  £.  918. 

This  is  not  such  a  case  as  calls  for  the* 
equitable  remedy  of  specific  performance. 

Bryaa  v.  Lofftus,  1  Rob.  (Va.)  12,  39 
Am.  Bee.  242. 

Messrs.  Mua^raiFe  A  Blessing  and 
8oinerville  A  Sooierville  for  appellee. 

ttynchp  J.,  delivered  the  opinion  of  the 
court: 

To  enforce  specific  performance  of  an  un- 
recorded written  contract  for  sale  of  real 
estate,  entered  into  between  him  and  J.  O. 
McDermitt,  R.  £.  Marshall  brought  this  suit 
July  8,  1914.  Two  years  later  he  obtained 
a  decree  granting  the  relief  prayed,  and  de- 
fendants have  appealed. 

The  language  of  the  contract,  so  far  as  it 
discloses  the  consideration,  terms  of  pay- 
ment, and  the  lands  sold,  is:  "This  is  to 
certify  that  I  have  this  20th  day  of  Jan- 
uary, 1909,  sold  to  R.  £.  Marshall  a  cer- 
tain tract  of  land  known  as  the  Dillard  land, 
on  hill  above  railroad,  and  also  6  acres  of 
river  bottom  on.  other  side  of  railroad,  and 
to  come  off  the  lower  end  of  my  farm.  Deed 
to  be  made  later  when  convenient  to  J.  O. 
McDermitt.  Purdiase  price  $1,700.  Re- 
ceived payment  of  $1,316.70,  to  deduct  from 
purchase  price." 

Upon  this  agreement,  coupled  with  alleged 
actual,  continued,  and  uninterrupted  posses- 
sion of  the  lands  since  February,  1909,  is 
predicated  the  compulsory  requirement  of  a 
conveyanoe  to  the  plaintiff. 

To  add  other  defendants  and  enlarge  the 
averments  of  the  original  bill,  and  in  lieu 
of  one  of  the  three  tracts  therein  described 
to  substitute  another  and  different  tracts 
plaintiff  filed  two  amended  and  supplemen- 
tal bills,  to  which  and  to  the  original  bill  de- 
fendants demurred,  and  for  grounds  thereof 
alleged  ambiguity  in  the  contract  terms,  in- 
sufficiency of  the  description  of  the  lands 
therein  purported  to  be  sold,  laches,  and  es- 
tc^pet  In  their  answers  they  also  rely  on 
the  same  defensive  grounds. 

Defendants,  aver^  and  the  testimony  tends 
L.R.A.1917C. 


strongly  to  e^tablish^  the  insolvent^  of  Mc- 
Dermitt at  the  time  he  entered  into  the 
contract  of  sale,  and  deny  the  right  of  Mar- 
shall to  the  relief  he  asks,  because,  if  grant- 
ed, he  would  obtain  for  his  claim  of  indebt- 
edness a  preference  to  the  prejudice  of  other 
creditors,  in  contravention  of  the  provisions 
of  chap.  74  (§§  382»>3840)  of  the  Code.  To 
their  answers  plaintiff  did  not  reply  either 
generally  or  specially.  However,  to  avail 
as  a  defense,  tlie  invocation  of  that  statute 
must  be  made  within  the  tinoie  prescribed  by 
it.  A  delay  of  six  years  renders  unimpeach- 
able a  pjrelerence  void  at  its  inception.  If, 
by  a  transfer  of  his  prc^erty  or  any  part  of 
it  while  insolvent,  McDermitt,  with  the 
knowledge  and  participation  of  Marshall, 
intended  to  prefer  a  debt  due  the  latter,  or 
did  what  in  legal  effect  operated  as  a  pref- 
erence, his  act  in  that  regard  would,  after 
the  lapse  of  one  year,  become  valid  by  rea- 
son of  the  failure  of  any  other  creditor  of 
the  insolvent  debtor  to  institute  suit  with- 
in the  time  required  to  avoid  the  same,  not- 
withstanding its  initial  invalidity.  This 
apparently  contradictory  transmutation 
from  a  void  to  a  valid  act  results  from  the 
very  terms  of  §  2,  chap.  74  (§  3830),  Code. 

McDermitt  virtually  admits  his  insolv- 
ency in  January,  1909,  and  claims  to  have 
then  advised  Marshall  he  could  not  in  jus- 
tice to  other  creditors  attempt  to  perform 
the  contract  of  sale,  as  that  act  would  in- 
volve him  in  litigation,  the  embarrassment 
and  expense  of  which  he  desired  to  avoid. 
This  admission  of  insolvency  is  not  contro- 
verted. Moi-eover,  the  lands  claimed  by 
Marshall  were  encumbered  with  a  vendors' 
lien  reserved  by  the  Dillards,  and  also  soon 
thereafter,  with  other  lands  of  McDermitt, 
by.  a  deed  of  trust  to  secure  the  payment  of 
loans  negotiated  by  him,  one  of  $6,000  pay- 
able to  the  Bank  of  Grantsville,  and  one 
of  $3,000  to  the  Poca  Valley  Bank,  and,  be- 
sides others,  a  judgment  lien  approximately 
Aggi'egating  $20,000  recovered  at  the  suit 
of  the  state  for  the  i|se  of  the  county  court 
of  Mason  county  against  Marshall  and  oth- 
ers, sureties  on  the  oipicial  bond  of  Mc- 
Dermitt as  sheriff  pf  that  county  for  the 
term  expiring  December  31,  1906.  To  this 
action  Marshall  and  McDermitt  were  de- 
fendants,—one  aa  sfieriff,  the  other  as  sure- 
ty on  his  official  bond.  Tbeee  liens  tend  to 
demonstrate  the  financial  delinquencies  of 
McDermitt  at  the  date  of  the  sale  to  Mar- 
shall. It  is  also  equaUy  manifest  they  arose 
out  of  McDermitt's  administration  of  the 
office,  and  accrued  prior  to  the  expiration 
of  his  official  term. 

Whether  the  sureties  paid  the  judgment 
recovered  by  the  county  court  in  full  or  in 
part  only  is  not  disclosed  except  inferential* 
ly.    Presumably  they  paid.it  all;  for  later 


886 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


they  instituted  a  suit  in  the  circuit  court  of 
Mason  county  praying  to  be  subrogated  to 
the  rights  and  equities  of  the  lien  creditor, 
for  whose  debt  they  were  bound,  in  which 
proceeding  they  made  parties  defendant  all 
other  lien  creditors,  and  obtained  a  decree 
ascertaining  all  the  lands  owned  by  McDer- 
mitt,  including  those  claimed  by  Marshall, 
as  shown  by  the  report  of  the  commissioner 
to  whom  the  cause  was  referred,  and  direct- 
ing a  sale  thereof  to  satisfy  the  liens  so  as- 
certained and  fixed.  It  is  not  clear  whether 
the  proceeds  of  the  lands  decreed  to  be  sold 
were  sufficient  to  extinguish  all  the  encum- 
brances thereon,  although  it  is  reasonably 
certain  that  out  of  the  sale  at  least  $3,000, 
and  probably  a  greater  amount,  were  ap< 
plied  to  the  reimbursement  of  the  sureties 
who  paid  the  county  court  judgment. 
Whatever  may  be  the  fact  as  to  the  suffi- 
ciency of  the  proceeds,  the  plaintiffs  therein 
did  obtain  a  decree  directing  a  release  of  the 
liens,  thereby  exempting  from  further  lia- 
bility by  reason  thereof  the  lands  decreed  to 
be  sold. 

For  reasons  later  stated,  it  is  not  neces- 
sary now  to  determine  whether,  because  of 
indefiniteness  in  the  description  of  the  real 
estate  Marshall  claims  to  have  purchased, 
the  contract  is  enforceable.  It  mav,  how- 
ever,  be  said  that,  in  part  at  least,  the  at- 
tempted identification  of  the  lands  evidently 
is  obscure,  and  hence  as  to  that  part  the 
contract  may  be  too  indefinite  for  enforce- 
ment, according  to  many  decisions  of  this 
and  other  courts.  But,  if  it  be  true,  as  al- 
leged in  the  bill,  that  Marshall  entered  upon 
the  property,  and  without  interruption  has 
since  held  possession  of  it,  expended  money 
in  improvements  thereon,^  and  otherwise 
exercised  the  dominion  and  control  that  ex- 
emplifies complete  o^vner8hip,  the  acts  and 
conduct  of  the  parties  may  have  minimized 
or  removed  the  deficiency  in  the  description 
to  an  extent  requiring  a  conveyance,  if  other^ 
circumstances  do  not  render  inequitable  spe- 
cific performance  of  the  contract  at  this 
time. 

What  may  have  been  the  equities  of  Mar- 
shall had  he  recorded  his  contract,  or  had 
it  been  verbal  only,  need  not  be  considered, 
further  than  to  say  a  valid  verbal  contract 
of  sale,  coupled  with  possession  and  im- 
provements indicative  of  an  unqualified 
dominion,  confers  equities  superior  to  those 
appertaining  to  an  unrecorded  written 
contract  under  the  same  or  similar  circum- 
stances. The  claimant  under  a  written  con- 
tract may  conserve  his  equities  by  recorda- 
tion. The  difference  stated  arises  out  of  the 
interpretation  of  our  Statute  of  Frauds  and 
Recording  Acts,  as  pointed  out  with  accu- 
racy and  distinctness  in  Delaplain  v.  Wilkin- 
son, 17  W.  Va.  242;  Snyder  v.  Martin,  17 
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W.  Va.  276,  41  Am.  Rep.  670;  Pack  t.  Hana- 
barger,  17  W.  Va.  313;  and  Anderson  v. 
Nagle,  12  W.  Va.  08.  The  numerous  other 
decisions  cited  in  8  Ene.  Dig.  383,  note,  fur- 
ther the  same  distinction.  As  especially 
pertinent  to  the  facts  before  us,  Judge  Ray- 
mond in  the  Delaplain  Case,  after  stating 
the  general  rule  as  to  the  superiority  of  the 
equities  of  a  purchaser  of  lands  under  an 
unrecorded  written  contract  to  the  rights  of 
subsequent  encumbrancers  with  knowledge 
or  notice  thereof,  observed :  'This  equitable 
ground  of  priority  to  relief  is  not  admitted 
against  the  positive  provisions  of  a  statute'* 
declaring  invalid  as  to  purchasers  and  lien 
creditors  an  unrecorded  contract  or  deed  of 
conveyance.  A  written  executory  contract, 
not  recorded,  surely  cannot  stand  on  a  higher 
equitable  plane  than  a  contract  carried  into 
entire  execution  by  deed  made  and  delivered 
so  as  to  pass  the  fee,  and  not  recorded. 
Lands  conveyed  by  an  unrecorded  deed  made 
in  conformity  witb  an  tmrecorded  contract 
in  writing  for  the  sale  of  land  are  subject 
to  the  lien  of  judgments  subsequently 
docketed  against  the  vendor,  as  to  which  the 
deed  and  contract  are  void  under  the  stat- 
ute. Anderson  v.  Nagle,  supra;  Floyd  v. 
Harding,  28  Oratt.  401.  Trustees  in  a  deed 
to  secure  creditors,  and  the  creditors  there- 
by secured,  are  purchasers  for  value,  and  if 
without  notice,  actual  or  constructive,  they 
take  and  hold  the  land,  under  §  6,  chap.  74 
(§  3835),  Code,  acquit  of  prior  unrecorded 
conveyances  and  written  contracts  of  sale. 
Weinberg  v.  Rempe,  16  W.  Va.  820;  Harden 
V.  Wagner,  22  W.  Va.  356;  Duncan  v.  Cus- 
tard, 24  W.  Va.  730;  Zell  Guano  Co.  v. 
Heatherly,  38  W.  Va.  411,  18  S.  E.  611. 

Apparently  the  vital,  and  we  think  con- 
trolling, question  arises  out  of  the  proceed- 
ings had  in  the  chancery  cause  brought  by 
Wood,  Marshall,  and  others,  as  sureties  on 
the  official  bond  of  McDermitt,  to  be  sub- 
rogated to  the  rights  of  the  county  court 
and  to  enforce  the  lien  of  the  judgment  re- 
covered at  the  suit  of  the  state  for  their 
reimbursement.  To  obviate  the  legal  effect 
of  his  participation  as  plaintiff  in  that  pro- 
ceeding, Marshall  now  denies  knowledge  of 
the  pendency  thereof  until  after  the  decree 
of  sale  was  entered.  But  not  by  any  plead- 
ing filed  therein  does  he  deny  notice  or 
knowledge  of  that  proceeding,  or  that  he 
authoriEed  the  use  of  his  name  as  plaintiff, 
or  seek  relief  from  its  legitimate  conse- 
quences. Merely  as  a  witness  he  says :  "I 
knew  nothing  of  it  until  after  it  was 
brought.  They  never  asked  me  anything 
about  it."  "I  did  not  authorize  anyone  to 
proceed  with  it  in  my  name."  "I  never 
heard  anything  of  it"  until  after  the  decree 
was  entered  authorising  the  release  of  the 
lien  sought  to  be  enforced  therein. 
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While  cm  ctt>e8-examination  he  at  first 
denied  recollection  "of  anyone  telling  him 
until  after  they  said  it  was  advertised  for 
sale/'  yet  he  admitted  seeing  the  advertise- 
ment in  the  newspaper,  and  was  aware  that 
the  tract  claimed  by  him  was  advertised  for 

By  resort  to  this  method  alone  he  cannot 
obtain  relief  from  a  decree  entered  in  that 
cause,  whether  he  knew  it  or  not;  and  cer- 
tainly not  one  the  benefit  of  which  he  after- 
wards received  without  protest  or  objection, 
after  knowledge  of  the  decree  and  ample  op- 
portunity to  seek  relief  from  it. 

A  defendant  in  an  action  wherein  a  judg- 
ment has  been  rendered  against  him  upon 
the  unauthorized  appearance  of  an  attorney 
cannot  be  discharged  from  liability  thereon 
except  through  a  direct  attack  against  it; 
a  collateral  attack  being  deemed  insufficient 
by  the  great  weight  of  authority.  Wand- 
ling  V.  Straw,  25  W.  Va.  693;  8  Cyc  569. 
Equally  cogent  reasons  require  the  same 
formality  where  a  plaintiff  whose  rights  and 
equities  may  be  prejudiced  desires  to  be  re- 
lieved from  the  consequences  of  an  un- 
authorized appearance  in  the  institution  or 
prosecution  of  a  suit.  To  obtain  the  altera- 
tion or  modification  of  a  decree,  a  notice  and 
petition  therefor,  or  a  notice  in  form  suffi- 
cient to  constitute  a  petition,  is  essential. 
Kendrick  v.  Whitney,  28  Gratt.  646. 
Promptness  in  making  the  application  and  a 
just  consideration  of  the  rights  of  the  ad- 
verse party  have  a  controlling  effect  in  a 
denial  of  relief  where  to  grant  it  would  prej- 
udice rights  subsequently  acquired.  16  Cyc. 
514.  An  unreasonable  delay,  operating  to 
the  embarrassment  of  another  litigant  or  to 
the  detriment  of  a  subsequent  purchaser, 
will  warrant  denial  of  relief.  To  impeach 
a  decree  for  fraud  or  other  like  causes,  par- 
taking as  they  do  in  some  respects  of  the 
nature  of  bills  of  review,  the  proceeding 
must  conform  with  sound  equitable  princi- 
ples. Besides,  the  unauthorized  appearance 
renders  the  attorney  liable  to  the  client  if 
injury  ensues  therefrom,  but  not  if  the  ap- 
pearance proves  beneficial  to  him.  4  Cyc. 
967.  Indeed,  in  some  circumstances  a  client 
is  estopped  to  deny  the  authority  of  an  at- 
i«raey  to  represent  him.  Marrow  v.  Brinks 
ley,  85  Va.  55,  6  S.  E.  605. 

Notwithstanding  notice  of  the  suit  and 
the  entry  of  the  decree,  Marshall  did  noth- 
ing to  prevent  sale  of  the  lands,  except  to 
nc^ify  the  prospective  purchaser  of  the 
pendency  and  purpose  of  this  suit,  and  to 
prepare  a  bill  praying  an  injunction  to  en- 
join the  sale  and  a  notice  of  a  motion  there- 
for. That  bill  he  did  not  file,  or  attempt 
to  obtain  the  injunction,  or  carry  into  effect 
any  purpose  he  may  have  had  to  protect 
himself  from  such  embarrassment  as  mi^t 
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result  from  the  enforcement  of  the  decree. 
Nor  did  he  in  the  injunction  bill  prepared 
allege  lack  of  authority  to  institute  and 
prosecute  that  suit  in  his  name  or  for  his 
benefit. 

The  inquiry  then  is  whether  or  not  plain- 
tiff is  estopped  to  deny  the  validity  of  the 
sale  of  McDermitt's  lands  to  Townsend  un- 
der the  decree  entered  in  the  Wood  chancery 
cause,  to  which  Marshall  was  a  party  plain- 
tiff. The  commissioners  appointed  to  exe- 
cute the  decree  of  sale  experienced  difficulty 
in  securing  a  purchaser  after  due  advertise- 
ment of  the  property  and  several  attempts 
made  by  them  to  sell  at  public  outcry. 
Townsend  thereupon  entered  into  negotia- 
tions directly  with  McDermitt,  with  their 
knowledge  and  assent,  to  effect  a  purchase 
of  the  lands  decreed  to  be  sold.  The  avowed 
and  undenied  purpose  in  view  in  dealing  di- 
rectly with  him,  with  the  knowledge  and 
acquiescence  of  the  commissioners,  was, 
first,  to  secure  the  joinder  of  Mrs.  Mc- 
Dermitt in  the  deed  of  conveyance  in  order 
to  pass  her  moiety  in  the  lands  conveyed 
by  the  Dil lards;  and,  secondly,  to  avoid 
payment  of  commissions.  But  the  parties 
treated  the  sale  as  one  made  under  the  de- 
cree. To  the  commissioners  Townsend  paid 
the  purchase  money,  and  they,  pursuant  to 
his  insistence  and  under  his  personal  obser- 
vation, applied  it  in  exoneration  of  the  liens 
against  the  lands  purchased  by  him.  More- 
over, the  defendants  in  their  answers  affirm, 
and  the  affirmation  stands  unimpeached, 
that  the  sale  was  reported  by  the  commis- 
sioners and  confirmed  by  the  court  as  if 
actually  made  by  them  pursuant  to  its  di- 
rection. The  encumbrances  so  discharged 
were  numerous  and  large  in  amount.  They 
consisted  of  the  Dillard  vendors'  lien  di- 
rectly affecting  the  lands  claimed  by  Mar- 
shall, the  $0,000  due  the  two  banks,  the 
$20,000  recovered  by  the  county  court,  and 
perhaps  others,  without  payment  of  which 
ho  could  not  in  any  event  obtain  an  un- 
encumbered title. 

By  a  decree  and  deed  the  purchaser  at  a 
judicial  sale  acquires  the  title  held  by  the 
parties  to  the  suit  in  the  lands  sold.  Mason 
V.  Patterson,  74  III.  191 ;  Harryman  v.  Starr, 
^6  Hd.  63  J  Peck  v.  Chambers,  44  W.  Vt. 
270,  28  S.  E.  706.  They  included  all  the 
lands  the  legal  title  to  which  remained 
vested  in  MeDermitt,  as  asoertained  in  that 
cause.  On  Marshall  devolved  the  duty  of 
initiating  therein  such  procedure  as  would 
secure  an  adjudication  of  the  validity  of  his 
claim  to  any  part  of  the  lands  so  decreed, 
and  the  exoneration  or  exclusion  of  that 
part  from  the  effect  of  the  decree.  That 
course  was  feasible  and  available.  A  de- 
cree in  a  cause  operates  to  cure  all  errors 
except  such  as  arise  from  want  of  jurisdlc- 
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tion,  and,  as  an  adjudication  of  the  rights 
of  the  parties  thereto,  not  alone  as  to  such 
rights  as  are  actually  involved,  but  those 
which  affect  the  equities  of  any  party,  and 
are  such  as  might  have  been  adjudicated 
therein.  6  Enc.  Dig.  341,  366;  Hudson  v. 
Iguano  Land  &  Min.  Co.  71  W.  Va.  402,  407, 
76  S.  E.  797.  Besides,  a  judicial  sale  con- 
firmed confers  upon  the  purchaser  a  vested 
right  to  the  property  sold,  rights  of  which 
he  cannot  be  deprived  except  by  defects 
rendering  the  decree  void  or  ineffectual  in 
devolution  of  the  title.  Allison  v.  Allison, 
88  Va.  328,  13  S.  E.  540.  If  the  defects  or 
irregularities  are  due  to  the  inactivity  or 
negligence  of  a  party  to  the  suit,  or  he  has 
failed  to  present  the  equities  to  which  he 
may  deem  himself  entitled  for  determina- 
tion, when  litigable  therein,  the  title  will 
pass  to  and  vest  in  the  purchaser  ^cempt 
from  such  equities.  Klapneck  v.  Keltz,  60 
W.  Va.  331,  40  8.  E.  570;  Castleman  ▼. 
Castleman  (Singleton  v.  Castleman)  67  W. 
Va.  407,  28  L.R.A.(N.S.)  393,  68  S.  E.  34. 
One  who  as  a  party  is  interested  in  real 
estate  sold  at  a  judicial  sale,  and,  with  full 
knowledge  of  all  the  essential  facts,  accepts 
without  objection  the  benefits  of  the  sale, 
the  proceeds  of  which  are  applied  to  his  re* 
lief,  is  estopped  to  question  the  validity  of 
the  decree.  Howery  ▼.  Helms,  20  Gratt.  1; 
Langhyer  v.  Patterson,  77  Va.  470;  Robert- 
son v.  Smith,  94  Va.  260,  64  Am.  St.  Rep. 
723,  26  S.  E.  579.  If,  with  knowledge  of 
the  pendency  and  purpose  of  the  suit,  wheth- 
er authorized  by  him  or  not,  he  accepts  the 
benefits  of  a  decree  rendered  therein,  al- 
though void,  his  act  thereafter  will  be 
treated  as  an  irrevocable  confirmation .  of 
the  sale  of  his  lands  made  thereunder.  Free- 
man, Void  Judicial  Sales,  §  50.  Acceptance 
of  part  of  the  proceeds  of  sale  operates  as 
an  affirmation  that  the  title  has  passed  to 
the  purchaser;  and  he  cannot  thereafter  be 
received  to  allege  the  contrary  to  the  detri- 
ment or  prejudice  of  the  grantee,  who  paid 
the  money  on  the  faith  of  the  validity  of 
the  decree.  Equity  does  not  sanction  the  re- 
ceipt of  the  proceeds  and  retention  or  re- 
covery of  the  land  sold.    Id.  p.  172.    Or,  as 


said  in  Smith  ▼.  Warden,  19  Pa.  420,  the 
receipt  of  the  money  with  knowledge  thai 
the  purchaser  is  paying  it  upon  an  under- 
standing that  he  is  purchasing  a  good  title 
touches  the  conscience,  and  therefore  binda 
the  rights  of  the  party  receiving  it.  In- 
deed, OUT  statute  is  so  solicitous  of  the 
rights  of  a  purchaser  at  a  judicial  sale  that 
it  provides  his  title  shall  not  fail  although 
the  decree  may  afterwards  be  vacated  and 
annulled  for  irregularities,  unless  they  ren- 
der it  Toid.  Code,  §  8,  chap.  132  (§  4942). 
When  applied  to  the  facts  of  this  caae,  these 
equitable  principles  deny  right  in  Marshall 
to  enforcement  of  the  contract  of  sale  on 
which  he  relies.  Obviously  he  is  estopped 
by  his  failure  to  protect  his  equities  by  an 
adjudication  in  the  former  suit  to  which  he 
was  a  party. 

As  Townsend  acquired  by  purchase  an 
indefeasible  title  to  the  lands  of  McDermitt, 
acquit  of  the  claim  of  plaintiff,  it  is  not 
necessary  to  enter  into  prolonged  discussion 
of  the  further  contention  that  the  contract 
entered  into  between  Townsend  and  McDer- 
mitt contemporaneously  with  consummation 
of  the  sale  under  the  decree,  for  repurchase 
after  the  lapse  of  two  years  of  the  lands 
sold,  in  effect  operates  together  with  the 
sale  as  a  mortgage.  But  that  agreement  on 
its  face  does  not  exhibit  the  essential  ele- 
ments or  characteristics  of  an  instrument  of 
that  nature.  It  doea  not,  nor  does  any 
averment  or  proof,  show  it  arose  out  of  ne- 
gotiations for  the  loan  of  money,  or  to  se- 
cure a  debt,  or  tha£  it  created  the  relation 
of  debtor  and  creditor,  or  was  a  sale  for  an 
inadequate  price,  or  that  the  parties  thereto 
intended  the  inatrument  to  operate  other- 
wise  than  as  a  conditional  sale.  These  are 
some  of  the  features  which  will  induce  the 
conclusion  that  a  deed  or  other  agreement 
absolute  in  form  ia  in  reality  a  mortgage. 
Their  absence  stamps  the  contract  aa  a  con- 
ditional sale,  and  not  a  mere  security  for 
a  debt.    10  Enc.  Dig.  31. 

The  several  reasona  assigned  lead  to  the 
o<mclnsion  that,  as  the  decree  is  erroneous, 
it  must  be  revwaed,  and  the  oause  dismissed. 


Annotatioii — ^Right  of  plaintiff  in  a  suit  in  wUdi  a  decree  of  sale  wat 
rendered  to  assert,  as  against  a  purchaser  thereunder,  a  title  or  interest 
not  litigated  in  the  suit. 


In  view  of  the  f  aet  that  the  piinoiple 

applied    in    Marshall    v.    McDermitt, 

ante,  883,  that  the  purchaser  at  a  judicial 

sale  obtains  the  title  of  the  parties  to 

the    suit,   is   generally    recognized    and 

finds    many    diverse   applications,   this 

note  does  not  assome  to  be  exhaustive 

of  the  cases  on  the  subject,  but  simply 
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undertakes    to    present   yariooB   other 
instances  of  its  application. 

In  Nickels  v.  Mineral  Development 
Co.  (1907)  31  Ky.  L,  Rep.  1224,  104  S. 
W.  1033,  it  is  said  that  the  rule  is  ele- 
mentary that  the  purchaser  at  a  judicial 
sale^  when  the  sale  has  been  confirmed 
and  the.  deed  has  been  made  to  him,  takes 
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by  virtue  of  his  pnrehase  all  the  rights  of 
the  parties  to  the  action  in  the  land  con- 
veyed to  him. 

That  a  foreclosure  and  sale  of  mort- 
gaged  premises  for  a  part  of  the  mort- 
gage debt  exhaust  the  lien,  and  the 
purchaser  takes  the  property  entirely 
discharged  from  the  mortgages,  unless 
the  decree  of  sale  is  so  drawn  as  to  pre- 
serve the  lien,  see  note  in  37  L.R.A.  at  p. 
763. 

The  same  rule  has  been  applied  where 
Land  contracts  have  been  foreclosed  upon 
default  in  payment  of  part  of  the  pur- 
chase money. 

ThuSy  where  a  decree  foreclosing  a 
land  contract  directed  a  sale  of  the  land 
for  the  purpose  of  satisfying  a  judgment 
rendered  for  the  interest  unpaid^  and 
under  this  decree  the  land  was  sold 
without  limitation,  condition,  or  reserva- 
tion,  the  purchaser  at  the  sheriff's  sale 
took  the  land  discharged  of  the  lien  for 
the  balance  of  the  purchase  money  re- 
maining unpaid  after  the  application  of 
the  proceeds  of  the  sale.  Poweshiek 
County  V.  Dennison  (1873)  36  Iowa,  244, 
14  Am.  Rep.  621. 

Other  decisions  to  the  same  effect  are 
Amory  v.  Reilly  (1867)  9  Ind.  491;  Cod- 
wise  V.  Taylor  (1857)  4  Sneed  (Tenn.) 
346;  Horbach  v.  Riley  (1847)  7  Pa.  81. 

As  to  waiver  of  junior  lien  by  failure 
to  assert  it  in  foreclosure  proceedings, 
see  note  in  68  L.R.A.  323. 

And  in  Ames  v.  Storer  (1898)  98  Wis. 
372,  67  Am.  St.  Rep.  813,  74  N.  W.  101, 
it  was  held  that,  since  a  foreclosure  sale 
devests  the  title  of  all  the  parties  to  the 
suit,  the  mortgagee  cannot  assert  against 
the  purchaser  tax  titles  held  by  him 
prior  to  such  sale. 

In  Young  v.  Brand  (1884)  15  Neb.  601, 
19  N.  W.  494,  it  was  held  that  a  mort- 
gagee of  real  estate  cannot  purchase  the 
mortgaged  premises  at  a  tax  sale  prior 
to  the  foreclosure  by  him,  and  after  fore- 
closure take  a  tax  deed  and  compel  the 
purchaser  at  foreclosure  sale  to  redeem, 
but  that  the  tax  lien,  if  foreclosed  at  all, 
must  be  foreclosed  with  the  mortgage. 

When  one  having  a  reversionary  inter- 
est in  real  estate  prosecutes  a  foreclosure 
action  against  a  mortgagor  whose  inter- 
est is  subject  to  that  right,  without  claim- 
ing the  reversion  or  referring  to  it  in  any 
manner,  and  causes  the  property  to  be 
sold,  he  is  estopped  from  asserting  title 
afterwards  under  the  reversion.  Fergu- 
son V.  Cloon  (1913)  89  KasL  202,  131 
Pac.  144,  Ann.  Cas.  1914D,  281. 

In  Cosby  v.  Newby  (1907)  30  Ky.  L. 
Rep.  1375,  101  S.  W.  306,  it   was   held 

that  the  interest  of  a  husband  who  is 
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aviong  the  plaintiffs  in  an  action  to  par« 
tition  real  property  of  which  his  wife  is 
a  tenant  in  common  with  others,  con- 
tingent on  his  surviving  her,  will  pass 
by  the  commissioner's  deed. 

In  Zollman  v.  Moore  (1871)  21  Gratt. 
(Va.)  313,  it  was  held  that  a  widow  who 
was  a  party  plaintiff  to  a  suit  brought  in 
the  names  of  herself  and  her  adult  chil- 
dren for  the  partition  of  certain  prop- 
erty which  had  been  conveyed  to  her  and 
her  husband,  the  bill  in  which  alleged 
that  she  was  the  owner  of  a  one-half 
interest  therein,  and  that  the  children 
were  the  owners  of  the  other  half  by  in- 
heritance from  their  father,  could  not 
thereafter  claim,  as  against  the  purchas- 
er under  a  decree  of  sale  made  in  the 
partition  suit,  that  she  was  entitled  to 
the  entire  property  by  right  of  survivor- 
ship, even  though  she  had  no  active 
agency  in  bringing  or  prosecuting  the 
partition  suit,  never  saw  the  bill  or  heard 
it  read,  and  was  totally  ignor«nt  of  her 
legal  rights  in  the  premises. 

Where  a  creditor  holds  several  judg- 
ments of  the  same  date^  and  on  one  of 
them  enforces  sale  under  execution  and 
shares  in  its  proceeds,  the  purchaser 
will  take  title  free  from  the  liens  of  the 
other  judgments.  Hartle  v.  Peterman 
(1891)  107  Mo.  355, 17  S.  W.  894. 

In  Nickels  v.  Minwal  Development 
Co.  (1907)  31  Ky.  L.  Rep.  1224,  104  S. 
W.  1033,  it  was  held  that  the  holder  of 
a  prior  lien  who  had  been  made  a  party 
to  an  action^to  enforce  a  subsequent  lien, 
in  which  he  appeared  and  filed  his  an- 
swer setting  up  his  lien,  and  joined  with 
the  plaintiff  in  paying  for  a  sale  of  the 
land  to  satisfy  the  liens,  could  not  there- 
after assert  his  lien  as  against  a  ptir- 
chaser  at  the  judicial  sale. 

The  heirs  at  law  of  a  decedent  who  had 
a  homestead  set  aside  are  estopped  from 
maintaining  an  action  for  the  possession 
of  the  homestead  against  a  purchaser  at 
a  probate  sale  in  aid  of  assets  to  pay 
debts,  to  which  proceeding  they  were 
parties.  Culler  v.  Crim  (1898)  52  S.  0. 
574,  30  S.  E.  635. 

Other  cases  not  falling  within  the 
direct  scope  of  this  note,  which  may^ 
however,  possibly  be  of  use  to  the  reader, 
are  Mason  v.  Patterson  (1874)  74  Dl. 
191,  in  which  it  was  held  that  where,  in 
a  proceeding  by  a  creditor  to  reach  the 
equitable  interest  of  a  vendee  of  realty 
under  a  land  contract,  the  vendor  was 
made  a  party,  and  both  the  original  and 
the  cross  bills  alleged  full  payment  of  the 
contract  price  of  the  land,  and  the  vend- 
or, by  failing  to  appear  and  answer,  ad* 
mitted  the  truth  of  the   allegationi   he 
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would  not  be  permitted  to  assert,  as 
against  bona  fide  purchasers  under  the 
decree,  that  he  had  not  been  fully  paid 
the  purchase  price  for  the  land;  and 
Overcast  v.  Lawrence  (1910)  141  Ky.  25, 
131  S.  W.  1029,  where  it  was  held  that 
the  vendor  of  real  property  who  was 
made  a  party  defendant  to  a  suit  brought 
by  the  vendee's  trustee  in  bankruptcy  to 
subject  the  vendee's  equitable  interest 


therein  to  the  payment  of  his  debts  was 
bound  by  a  deeree  directing  the  property 
to  be  sold  by  the  trustee  and  adjudging 
to  the  vendor  a  preferred  lien  thereon 
for  the  unpaid  purchase  price;  and  that 
the  sale  by  virtue  of  the  decree  invested 
the  purchaser  with  the  complete  title  of 
both  the  vendor  and  the  vendee. 

E.  S.  0. 
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THOMAS  J.  SMITH,  Banking  Commission- 
er of  Kentucky,  Appt., 

V. 

T.  H.  JONES. 

(173  Ky.  776^  191  S.  W.  600.) 

Bank  —  stock  —  subscription  secared  by 
fraud  —  rescission. 

One  defrauded  into  the  purchase  of  stock 
of  an  insolvent  bank  by  false  representation 
of  its  officers  as  to  its  solvency  may  defeat 
an  action  on  the  note  given  for  the  purchase 
price,  by  the  bank  commissioner,  and  have 
the  transaction  rescinded,  if  he  has  received 
no  benefit  from  the  stock,  has  been  guilty  of 
no  laches  in  failing  to  discover  the  true 
condition  of  the  bank,  or  in  seeking  rescis- 
sion after  such  discovery,  and  no  additional 
indebtedness  has  been  incurred  by  the  bank 
on  tlie  faith  of  his  note. 
For  other  cases,  see  Banks,  11.  in  Dig.  1^2 

tf,  8. 

(February  9,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Muhlenberg 
County  dismissing  an  action  brought  to 
recover  an  amount  alleged  to  be  due  on  a 
note  given  for  the  purchase  price  of  bank 
stock.    Affirmed. 

llie  facts  are  stated  in  the  opinion. 

Messrs.  Taylor,  Eaves,  &  Sparks  and 
Walker  Wllkins,  for  appellant: 

The  loss  falls  upon  the  stockholder  who 
purchases  stock  in  an  insolvent  bank  by 
reason  of  fraudulent  representation,  but  who 
has  not  been  diligent  to  rescind  his  con- 
tract after  the  insolvency  was  known,  and 
not  upon  innocent  creditors  and  depositors 
of  the  bank  in  which  he  held  the  stock. 

Reid  V.  Owensboro  Sav.  Bank  k  T.  Co. 
141  Ky.  444,  132  S.  W.  1026. 

Messrs.  Belcher  Sk  Belcher  for  appellee. 

Note.  —  Fraud  as  a  ground  of  release 
from  subscription  to  stock  after  insolvency 
of  corporation  is  discussed  in  the  notes  to 
Gress  v.  Knight,  31  L.R.A.(N.S.)  900,  and 
Morrisey  v.  Williams,  L.RA.1015D,  792. 
L.R.A.1917C. 


Settle,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  February  «,  1916,  the  Central  City 
Deposit  Bank,  a  corporation  organized 
under  the  laws  of  Kentucky  and  conduct- 
ing a  banking  business  at  Central  City,  was 
declared  by  the  appellant,  Thomas  J.  Smith, 
then  banking  conunissioner  of  the  state,  and 
the  board  of  directors,  to  be  insolvent. 
Whereupon  the  banking  commissioner  under 
authority  conferred  by  §  165a,  subsec.  17, 
Kentucky  Statutes,  took  charge  of  the  bank, 
its  property  and  assets,  for  the  purpose  of 
winding  up  its  affairs,  and,  to  the  extent 
of  its  assets,  discharging  its  indebtedness. 
Among  its  assets  the  banking  commissioner 
found  a  note  of  $500  of  date  July  1,  1914, 
and  due  six  months  thereafter  with  inter- 
est from  its  maturity,  which  the  appellee,  T. 
H.  Jones,  had  executed  to  the  Central  City 
Deposit  Bank  for  five  shares  of  its  capital 
stock  of  the  par  value  of  $100  per  share, 
which  he  purchased  of  C.  D.  Vincent,  cashier 
of  the  bank.  Appellee,  when  requested  to 
pay  the  note  by  the  banking  commissioner, 
refused  to  do  so,  which  caused  that  officer  to 
bring  suit  against  him  upon  the  note  in 
the  Muhlenberg  circuit  court.  The  latter's 
answer  to  the  petition  denied  liability  upon 
the  note,  and  alleged  that  it  was  without 
consideration,  and  its  execution  by  him 
procured  by  the  following  false  and  fraud- 
ulent representations  made  by  the  president 
and  cashier  of  the  Central  City  Deposit 
Bank;  viz.,  that  the  bank  was  in  a  solvent 
and  prosperous  condition  and  its  capital 
stock  well  worth  $1.15,  or  more,  on  each 
dollar  thereof,  and  that  the  bank  was 
able  to  pay,  aad  would  lawfully  pay,  large 
dividends  on  such  stock;  that  he  was 
ignorant  of  the  true  condition  of  the  bank, 
and  believed  and  relied  upon  the  truth  of 
the  representations  thus  made  to  him  at 
the  time  he  purchased  the  stock  and  at  all 
times  thereafter,  until  the  bank  was  closed 
by  the  banking  commissioner,  and  was  in- 
duced thereby  to  execute  the  note  in  ques- 
tion; that  all  of  the  representations  thus 
made  to  him  by  the  president  and  cashier 
of  the  Central  City  Deposit  Bank  were  false 
and  Iraudulent;  were  at  that  time  known 
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by  them  to  be  sq>  and  were  made  far  the 
purpose  of  defrauding  appellee.  The  an- 
swer contains  the  further  averments  that 
at  the  time  of  appellee's  purchase  of  the 
stock  and  delivery  of  the  note,  the  Central 
City  Deposit  Bank  was  wholly  insolvent 
and  its  capital  stock,  including  the  five 
shares  purchased  by  appellee,  utterly  worth- 
less; that  appellee  only  owned  the  five 
shares  of  stock  purchased  by  him  for  a  few 
months  before  and  until  the  Central  City 
Deposit  Bank  was  closed  for  liquidation  by 
the  banking  commissioner;  that  he  could 
not,  by  the  exercise  of  ordinary  care,  or 
even  the  highest  degree  of  care  of  which  he 
was  capable,  have  ascertained  the  true  con- 
dition of  the  bank,  or  that  its  capital  stock 
was  worthless,  at  the  time  he  received  the 
five  shares  for  which  the  note  of  $500  was 
executed;  nor  could  these  facts  by  any  sort 
of  diligence  have  been  known  to  him  at  any 
time  thereafter  before  the  bank  was  taken 
in  charge  by  the  banking  commissioner, 
on  account  of  its  insolvency;  that  its  in- 
solvency had  existed  for  more  than  five 
years  prior  to  the  execution  of  the  note 
sued  on,  and  was  so  skilfully  concealed  by 
forgeries  and  other  devices  committed  and 
practised  by  the  president  of  the  bank  as 
to  prevent  its  insolvent  condition  from  be- 
ing discovered  until  a  few  days  before  it 
went  into  the  hands  of  the  banking  com- 
missioner, although  repeated  investigations 
of  its  affairs  and  business  wore  made  by 
expert  bank  examiners  acting  for  the  state 
banking  commissioner.  It  was  also  alleged 
in  the  answer  that  the  note  sued  on  was 
void  by  reason  of  the  fraud  practised  by 
the  officers  and  agents  of  the  Central  City 
Deposit  Bank  in  procuring  its  execution  by 
appellee.  The  answer  was  made  a  counter- 
claim and  cross  petition  against  the  Cen- 
tral City  Deposit  Bank  and  the  banking 
commissioner,  and  by  the  prayer  thereof  the 
rescission  of  the  contract  by  which  appellee 
became  the  purchaser  of  the  stock,  and 
cancelation  ol  the  note,  were  asked.  All 
affirmative  matter  of  the  answer,  counter- 
claim, and  cross  petition  was  controverted 
by  appellant's  reply,  and  the  action,  by 
agreement  of  the  parties,  transferred  to 
the  equity  docket  and  submitted  to  the  eourt 
upon  an  agreed  statement  of  facts,  which 
substantially  shows: 

(1)  That  the  Central  City  Deposit  Bank 
was  insolvent  and  its  capital  stock  worth- 
less when  the  note  sued  on  was  executed 
by  appellee,  and  for  several  years  prior 
thereto. 

(2)  That  appellee's  testimony  would  be 
to  the  effect  that  its  insolvency  and  the 
worthlessness  of  its  capital  stock  were 
unknown  to  him  and  all  others  except  the 
bank's  president,  and  were  so  concealed 
L.R.A.1917C. 


then,  and  down  to  within  a  few  days  of  the 
banking  conunissioner's  taking  charge  of 
the  bank,  by  means  of  notes  forged  by  its 
president  purporting  to  be  of  sufficient  value 
to  render  the  bank  solvent  and  prosperous, 
as  to  prevent  detection  by  ei^rt  examiners 
of  the  banking  commission,  notwithstand- 
ing their  repeated  examinations  of  the  bank, 
one  or  more  of  which  were  made  after 
execution  by  appellee  of  the  note  sued  on. 

(3)  That  appellee  was  induced  to  pur- 
chase the  five  shares  ol  capital  stock  of  the 
Central  City  Deposit  Bank  and  execute  his 
note  for  same  upon  the  representations  of 
C.  D.  Vincent,  its  cashier,  that  it  was  then, 
and  would  continue  to  be,  in  a  solvent  and 
prosperous  condition,  its  capital  stock  worth 
$1.15  on  each  dollar  ol  par  value  thereof, 
and  that  the  bank  would  legally  pay  large 
dividends  to  the  owners  of  such  atodc;  that 
the  representations  of  the  cashier,  Vincent, 
were  supported  by  the  loUowing  writing 
signed  by  the  president  of  the  bank^  which 
Vincent  then  showed  and  delivered  to  ap- 
pellee, viz.,  "The  Central  City  Deposit  Bank 
has  just  paid  a  30  per  cent  stock  dividend, 
thereby  increasing  our  capital  stock  from 
$25,000  to  $32,500.  We  have  also  been  au- 
thorized a  capital  of  $40,000,  consequently 
have  $7,500  worth  of  stock  for  sale.  This 
stock  our  Mr.  C.  D.  Vincent  will  offer  to 
selected  people  at  par,  $100  per  share,  and 
since  we  have  a  surplus  fund  of  $5,000  and 
an  undivided  profit  account,  our  stock  is 
worth  more  than  $115  book  value  per  share 
at  the  present  time.  I  am  very  respect- 
fully." 

(4)  That  the  foregoing  statements  of 
Vincent  and  those  contained  in  the  writing 
from  the  president  were  fal^e,  and  known 
to  the  latter,  if  not  to  Vincent,  to  be  false, 
but  were  believed  and  relied  on  by  appeUee, 
who  was  induced  thereby  to  purchase  the 
five  shares  of  capital  stock  and  execute  his 
note  therefor,  which  he  would  not  have  done 
but  for  such  representations. 

(5)  That  appellee,  during  the  few  months 
he  was  a  stookholder  in  the  Central  City 
Deposit  Bank,  was  never  present  at  any 
meeting  of  the  directors  or  stockholders 
thereof;  was  never  notified  of  any  such 
meeting,  and  had  no  knowledge  thereof. 

( 6 )  That  appellee  was,  and  is,  unacquaint- 
ed with  the  signatures  of  any  of  the  persons 
whose  names  are  said  to  appear  upon  the 
forged  notes  held  by  the  Central  City  De- 
posit Bank,  and  that  the  president  of  the 
bank  is  now  serving  a  term  in  the  state 
penitentiary  under  a  voluntary  plea  of 
guilty  to  an  indictment  chai;ging  him  with 
the  forgery  of  one  of  the  notes  found  in 
the  bank  when  taken  charge  of  by  the  bank- 
ing commissioner  i  and  there  are  now  pend- 
ing in  the  Muhlenberg  circuit  court  <^her 
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indictments  against  the  president,  charging 
him  with  other  forgeries  made  by  him  as 
president  of  the  bank,  for  the  purpose  of 
concealing  its  insolvency. 

By  the  judgment  rendered  the  circuit 
court  rescinded  the  contract  whereby  ap- 
pellee had  become  the  purchaser  of  the  five 
shares  of  bank  stock,  canceled  the  note 
which  he  executed  therefor,  and  dismissed 
the  appellant's  petition  at  his  cost.  Being 
dissatisfied  with  the  judgment,  the  banking 
commissioner  appealed. 

It  is  patent  from  the  foregoing  agreed 
statement  of  facts  that  the  Central  City 
Deposit  Bank  was  insolvent  when  it  sold  to 
appellee  the  sto<^  for  which  he  gave  it 
his  note;  that  its  insolvency  was  known 
to  its  president,  at  whose  instigation  the 
cashier,  armed  with  the  letter  furnished 
by  him  containing  the  numerous  false  state- 
ments as  to  the  solven<7  of  the  bank  and 
its  prosperous  condition,  sought  out  and 
defrauded  the  appellee  by  selling  him  the 
worthless  stock  and  procuring  his  note 
therefor.  Whether  the  cashier  had  knowl- 
edge of  the  insolvency  of  the  bank  or  of 
the  falsity  of  the  representations  contained 
in  the  letter  referred  to,  and  made  by  him 
as  well,  which  induced  appellee  to  pur- 
chase the  stock  and  execute  the  note,  is  not 
material.  The  falsity  of  the  representations 
and  the  circumstances  attending  the  per- 
petration of  the  fraud  demonstrate  that 
it  was  deliberately  planned  by  the  president 
and  executed  through  the  agency  of  the 
cashier. 

It  is  equally  patent  from  the  agreed  facts 
that  appellee  was  wholly  ignorant  of  the  in- 
solvency of  the  bank  at  the  time  of  the 
transaction  in  question  and  down  to  the 
time  of  its  declared  insolvency  by  the  state 
banking  commissioner,  February  6,  1916, 
seven  months  after  his  purchase  of  the 
stock,  and  one  month  after  the  maturity 
of  his  note,  and  that  during  this  interval 
of  seven  months  no  sort  of  diligence  upon 
his  part,  not  even  the  greatest  that  could 
have  been  exercised  by  a  person  of  ordinary 
prudence  and  capacity,  would  have  enabled 
him  to  discover  the  insolvency  of  the  bank, 
the  worthlessness  of  the  stock  he  had  pur- 
chased, or  the  fraud  that  was  prepetrated 
upon  him  in  the  sale  thereof.  It  does  not 
appear  from  the  evidence  furnished  by  the 
agreed  facts  that  during  this  period  of 
seven  months,  or  at  any  time  prior  there- 
to, there  existed  in  Central  City,  Muhlen- 
Kerg  county,  or  elsewhere,  any  doubt  as 
to  the  integrity  of  the  president  and  other 
officers  of  the  bank,  any  rumor  as  to 
the  insolvency  of  the  bank,  or  even  a  suspi- 
cion in  the  mind  of  a  single  individual  that 
it  was  not  a  solvent  and  prosperous  insti- 
tution. Indeed,  with  such  skill  did  its' 
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president,  by  the  use  of  forged  notes  or 
other  devices,  conceal  the  true  condition  of 
the  bank,  that  not  even  repeated  investiga- 
tions of  its  affairs  by  bank  examiners  dis- 
closed its  insolvency;  and  it  was  not  until 
within  a  day  or  two  of  February  6,  1915, 
that  its  true  condition  was  discovered  from 
the  final  investigation  then  made  by  the 
examiner,  which  resulted  from  the  acci- 
cidental  discovery  of  the  forgeries  by  one 
or  more  persons  whose  names  had  been  used 
in  committing  them. 

It  is  also  to  be  remarked  that  appellee 
never  received  any  dividends  upon  his 
stock,  was  never  a  director  of  t1^  bank, 
and  never  attended,  or  was  notified  to  at- 
tend, a  meeting  of  its  stockholders.  Nor 
does  it  appear  that  during  the  few  months 
of  appellee's  possession  of  the  stock  pur- 
chased by  him  from  the  bank,  or  that 
during  the  bank's  possession  of  the  note 
executed  by  him  for  such  stock,  it  incurred 
any  additional  indebtedness  by  reason  of 
its  having  the  note  or  holding  it  out  as  an 
asset  of  the  bank. 

Without  further  discussion  of  the  facts, 
it  is  sufficient  to  say  that  they  seem  to 
fully  entitle  appellee  to  the  relief  granted 
him  by  the  judgment  of  the  lower  court, 
as  they  show  that  his  purchase  of  the  stock 
of  the  bank  and  the  execution  of  his  note 
therefor  were  induced  by  false  and  fraud- 
ulent representations  upon  the  part  of  its 
officers,  and,  at  the  same  time,  fail  to  show 
any  want  of  diligence  on  his  part,  either 
in  discovering  the  fraud  or  in  taking  steps 
to  obtain  relief  therefrom  when  the  fraud 
was  discovered.  This  being  true,  the  case 
comes  clearly  within  the  rule  announced 
by  us  in  the  cases  of  Kentucky  Mut.  Invest. 
Co.  V.  fichaefer,  320  Ky.  227,  86  S.  W.  1098, 
and  Reid  v.  Owensboro  Sav.  Bank  k  T.  Co. 
141  Ky.  444,  182  S.  W.  1026. 

In  each  of  these  cases  it  was,  in  sub- 
stance, held  that,  where  there  has  been 
fraud  inducing  a  subscription  to  stock,  and 
there  haa  been  a  failure  on  the  part  of  the 
person  subscribing  for  the  stock  to  ex- 
ercise care  to  discover  the  fraud,  and  the 
rights  of  innocent  parties*  will  suffer,  thai 
he  whose  negligence  has  caused  the  loss 
should  bear  it;  but  where  the  subseriber 
for  stock  is  in  no  fault,  and  is  himself  the 
innocent  victim  of  a  fraud,  which  he  did 
not,  and  could  not,  discover  before  the  per- 
petrator of  the  fraud  fi&iled,  he  will  be 
entitled  to  relief  against  the  consequences 
of  such  fraud.  In  Kentueky  Mut.  Invest. 
Co.  V.  Schaefer,  the  purchaser  of  the  capital 
stock  of  the  corporation  was  held  entitled 
to  a  rescission  of  the  contract  of  purchase, 
because  the  contract  was  procured  by  the 
fraud  et  the  corporatioti's  officers  when  ft 
was  insolvent,  a»d  but  "a  few  months"  be- 
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lore  its  insoivencjr  was  disclosed  by  an 
assignment  for  the  benefit  of  its  creditors, 
and  that  the  purchaser  had  not  failed  to 
exercise  due  care  to  dlscoTSr  the  fra4id.  In 
Redd  Y.  Owensboro  Sav.  Bank  &  T.  Co.,  the 
rescission  of  the  purdhases  of  stock  was 
refused  because  they  had  been  made  a 
sufficient  length  of  time  before  the  bank  was 
placed  in  the  hands  of  a  receiver  to  afford 
the  purchasers  thereof  ample  opportunity 
to  investigate  and  ascertain  the  condition  of 
the  bank,  and  take  such  action  as  would 
have  enabled  them  to  obtain  relief  against 
the  fraud  which  had  been  practised  by  the 
officers  of  the  bank  in  the  sale  to  them  of 
the  stock.  In  distinguishing  that  case  from 
the  Schaefer  Case,  we,  in  the  opinion,  said: 
'This  case  [Kentucky  Mut.  Invest.  Co.  v. 
Schaefer],  although  strongly  relied  upon  by 
counsel  for  appellants  in  support  of  their 
contention  that  they  should  have  a  kscIb- 
sion,  does  not,  in  our  opinion,  meet  tlie 
question  here  presented.  In  that  case 
Schaefer  became  a  stockholder  in  the  Ken* 
tucky  corporation  only  ft  f^^  months  before 
it  went  into  liquidation.  It  does  not  appear 
that  he  had  any  time  or  opportunity  to 
inquire  into  its  affairs  before  it  became  in- 
solvent, or  that  he  derived  any  benefit  from 
his  connection  with  it.  He  was  not  guilty 
of  any  laches,  nor  chargeable  with  lack  of 
diligence  in  any  respect.  But,  in  the  case 
before  us,  both  of  the  complaining  stock- 
holders subscribed  for  a  part  of  their  stock 
in  the  corporation  more  than  two  years  be* 
fore  it  went  into  liquidation,  and  Reid 
became  the  owner  of  a  part  of  his  stock 
more  than  one  year  before  the  bank  be- 
came insolvent.  During  this  time  they  not 
only  had  the  right,  but  ample  opportunity, 
to  investigate  and  ascertain  the  condition 
of  the  bank  and  take  such  action  as  ap* 
peared  to  them  to  be  necessary  to  protect 
their  interest)  but  they  were  content  to  ac- 
cept as  true  the  representations  as  to  the 
condition  of  the  bank  made  by  its  officers 
and  receive  regularly  large  dividends  on 
their  stock.  It  ii  furthermore  entirely 
probable  that  persons  were  influenced  to 
give  the  bank  credit  or  put  their  money 
on  deposit  with  it  upon  the  faith  of  the 
knowledge  that  these  shareholders  were 
interested  in  it,  as  it  is  a  matter  of  com- 
mon knowledge  that  corporations  do  ob- 
tain credit  and  do  get  business  from  friends 
and  acquaintances  of  stockholders  on  the 
strength  of  their  connection  with  it.  Nor 
should  it  be  overlooked  that  the  officers  of 
corporations  are  elected  by  the  stockholders, 
whose  agents  they  are,  and  that  these  stock- 
holders have  the  power  to  remove  them  at 
pleasure,  while  creditors  and  depositors 
have  not  the  privilege  of  either  inspection  I 
or  control.  They  must,  as  %  rule,  act  on 
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appearances.  They  generally  take  it  for 
granted  that  the  stoekholdera  would  not 
select  or  retain  men  to  manage  theur  cor« 
porate  affairs  unless  they  were  capable^ 
honest,  and  prudent.  They  depend  for  pro* 
tection,  in  a  measure  at  least,  not  only  on 
the  character  and  standing  of  the  officers, 
but  their  knowledge  of  the  stockholders  as 
well.  And  so  it  seems  to  us  that  every  con- 
sideration of  justios  demands  that  when 
it  comes  to  a  question  whether  the  stock- 
holder who  has  been  guilty  of  laches  or 
the  innocent  creditor  shall  suffer,  the  stock- 
holder should  bear  the  loss..  So  that,  while 
fully  adhering  to  the  rule  laid  down  in  the 
Schaefer  Case,  we  are  not  disposed  to  ex- 
tend the  doctrine  therein  announced  so  as 
to  enable  the  stockholder  to  have  a  re- 
scission after  insolvency  proceedings  have 
been  instituted,  when  he  has  not  been  dil- 
igent to  protect  his  rights,  and  when  to 
grant  him  such  relief  would  be  prejudicial 
to  creditors." 

The  analogy  between  the  facts  attend- 
ing  the  purchase  by  the  appellee,  Jones, 
of  the  stock  of  the  Central  City  Deposit 
Bank,  as  presented  in  this  caee,  and  those 
with  respect  to  the  purchase  of  the  stock 
shown  in  Kentucky  Mut.  Invest.  Co.  v. 
Schaefer,  is  obvious.  As  in  the  case  of 
Schaefer,  Jones,  after  his  purchase  of  the 
stock  of  the  Central  City  Deposit  Bank, 
had  neither  time  nor  opportunity  to  in- 
quire into  its  affairs  or  discover  its  oon- 
diti(m  before  it  became  insolvent;  nor  did 
he  derive  any  benefit  in  the  way  of  div- 
idends, or  otherwise,  in  consequence  of  his 
purchase  of  the  stock;  nor  was  he  guilty  of 
any  laches  or  chargeable  with  any  lack  of 
diligence  in  any  respect.  Hence  he  was 
clearly  entitled  to  the  relief  given  him  by 
the  judgment  of  the  circuit  court. 

While  in  England,  and  s<»ne  of  the  states 
of  this  country,  the  courts  seem  to  be  com- 
mitted to  the  doctrine  that  a  stock  sub- 
scription cannot  be  repndinted  -on  the 
ground  of  fraud  after  the  corporation  has 
become  insolvent  and  made  an  assignment; 
though  the  fraud  was  not  discovered  before 
insolvency,  and  there  was  no  laches  in  fail* 
ing  to  discover  it,  it  is  manifest  that  the 
qualification  given  the  doctrine  in  Kentucky 
Mut.  Invest.  Co.  v.  Schaefer  and  Reid  v. 
Owensboro  Sav.  Bank  A  T.  Co.  supra,  is 
the.  rule  of  law  obtaining  in  this  jurisdio^ 
tion,  which  rule  is  that,  where  a  subscriber 
for  stock  is  the  innocent  victiih  of  the  fraud 
practised  upon  him  in  procuring  the  sub- 
scription, he  is  not  estopped  to  obtain 
relief  against  the  fraud  after  the  insolvency 
of  the  bank  or  other  corporation,  has  been 
declared,  provided  he  derived  no  benefit 
from  his  purchase  of  the  stock  and  did  not 
discover,  and  by  the  exercise  of  the  utmost 
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care  could  not  hare  discovered,  the  fraud 
before  the  bank  or  corporation  became  in- 
solvent. Hie  above  rule,  as  shown  by  the 
following  cases,  seems  to  have  been  also 
approved  in  several  other  jiirisdictions: 
Gress  v.  Knight,  135  Ga.  60,  31  L.R.A. 
(N.S.)  900,  «8  S.  E.  834;  Newton  Nat. 
Bank  v.  Newbegin,  33  L.R.A.  727,  20  C.  C. 
A.  339,  40  U.  S.  App.  1,  74  Fed.  135;  Meho- 
lin  V.  Carlson,  17  Idaho,  742,  134  Am.  St. 


Rep.  286,  107  Pac.  765;  Chamberlain  V. 
Trogden,  148  N.  C.  190,  61  S.  E.  628,  1« 
Ann.  Cas.  177;  Fear  v.  Bartlett,  81  Md. 
435,  33  L.R.A.  721,  32  Atl.  322. 

As  the  application  of  this  rule  to  the 
pleadings  and  a^jeed  facts  appearing  in 
the  record  before  us  establishes  the  correct- 
ness of  the  conclusions  reached  by  the  Cir- 
cuit Court,  the  judgment  is  affirmed. 


liOUISIANA  SUPREMi:  COURT. 

LOUISIANA   STATE    BOARD   OF   AGRI- 
CULTURE  AND  IMMIGRATION 

V. 

J.    C.   TANZMANN,   Appt. 
(—  La.  — ,  73  So.  854.) 

Statute  —  duplicity. 

1.  Article  31  of  the  Constitution  does 
not  prohibit  the  embracing  in  a  statute 
of  the  means  provided  for  the  accomplish- 
ment of  its  object;  nor  does  the  fact  that 
such  provision  is  made  render  the  statute 
obnoxious  to  the  objection  that  it  embraces 
more  than  one  object. 

For  Qther  cases,  tee  Statutes,  7.  /,  in  Dig. 
l'-52  N,  8. 

Constitutional     law  —  destruction     of 
diseased  trees  ^  taking  of  property. 

2.  The  destruction  by  legislative  author- 
ity of  orange  trees  affected  by  a  disease  for 
which  no  cure  has  been  discovered,  and 
which  is  highly  contagious  and  infectious, 
is  not  a  taking  of  private  property  for  a 
public  purpose  without  previous  adequate 
compensation,  nor  a  taking  of  such  prop- 
erty without  due  process  of  law,  but  is  a 
competent  exercise  of  the  police  power  of 
the  state. 

For  other  cases,  see  Constitutional  Law,  II. 
h,  2,  a;  IL  c,  3,  in  Dig.  1^2  N.  8. 

Same  ^  right  to  search  for  cure. 

3.  The  proposition  that,  though  all  tlie 
orange  groves  in  the  state  may  in  the  mean- 
while be  destroyed  by  citrus  canker,  de- 
fendant should  be  allowed  to  maintain  that 
disease  in  his  grove,  upon  the  chance  that 
he  may  discover,  and  until  he  does  discover, 
a  remedy  for  it  which  may  be  less  drastic 
than  the  burning  of  the  trees,  is  untenable. 
The  owners  of  other  groves  are  entitled  to 
protection  now  before  the  destruction  ema- 

Headnotes  by  Mokbob,  Ch.  J. 

Note.  ^  The  validity  and  construction  of 
statutory  regulations  as  to  infected  trees 
or  crops  are  discussed  in  the  notes  to 
Balch  V.  Glenn,  43  LR.A.(N.S.)  1080,  and 
Colvill  V.  Fox,  L.R.A.1915F,  894,  and  see 
references  in  those  notes  to  annotation  on 
related  questions. 
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nating    from    defendant's    place    overtakes 
their  groves 

For  other  cases,  see  Constitutional  Law,  II. 
h,  2,  a;  II.  c,  S,  in  Dig.  1-52  N.  8. 

(January  15,  1917.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Judicial  District  Court  for  the 
Parish  of  Plaquemines  enjoining  him  from 
interfering  with  plaintiff  in  the  work  of 
entering  upon  his  property  and  destroying 
certain  trees  affected  with  citrus  canker. 
Affirmed. 

Statement  by  Monroe,  Ch.  J.: 

Defendant  prosecutes  this  appeal  from  a 
judgment  enjoining  him  from  interfering 
with  plaintiff  in  the  work  of  entering  upon 
his  property  and  destroying  certain  orange 
and  other  citrus  trees  affected  with  citrus 
canker. 

Plaintiff  was  proceeding  under  the  au- 
thority of  Act  36  of  1910,  p.  55,  entitled: 

"An  Act  to  Provide  Measures  Relative  to 
Fruit  and  Crop  Peats  and  Diseases;  to 
Divide  the  Work  Incident  to  said  Subject 
between  the  Louisiana  State  Board  of  Ag- 
riculture and  Immigration  and  the  Experi- 
ment Stations  of  the  Louisiana  State 
University  and  Agricultural  and  Mechanical 
College;  to  Delegate  to  the  Louisiana  State 
Board  of  Agriculture  and  Immigration 
Power  to  Make  Rules,  Ordinances,  and 
Regulations  and  Providing  Penalties  for 
the  Violation  thereof;  and  to  Repeal  Act 
No.  6  of  the  Extra  Sessions  of  the  General 
Assembly  of  1903.'' 

The  act  provides  for  the  transfer  to  the 
"experiment  stations"  of  the  apparatus, 
literature,  and  other  property  of  the  "State 
Crop  Pest  Commission,''  repeals  Act  No.  6, 
Ex.  Sess.  1903,  which  created  that  com- 
mission, and  divides  the  entomological  work 
of  the  state  between  those  stations  and  the 
plaintiff  board,  declares  that  the  commis- 
sioner of  agriculture  shall  see  that  the 
regulationfi  of  the  board  are  executed,  and 
vests  him  with  authority  to  take  steps  to 
that  end  during  the  intervals  between  the 
meetings  of  the  board.    It  further  declarea 
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(§4)  that  said  board  ''shall  hav6  full  and 
plenary  power  to  deal  with  all  crop  and 
fruit  pests  and  such  contagioua  and  infec- 
tious crop  and  fruit  diseases  as  in  the 
opinion  of  the  entomologist,  may  be  pre-* 
vented,  controlled,  or  eradicated;  with  full 
power  to  make,  promulgate,  and  enforce 
such  rules,  ordinances,  and  regulations,  and 
to  do  and  perform  such  acts  as,  in  the  judg- 
ment of  the  entomologist,  may  be  necessary 
to  control,  eradicate,  or  prevent  the  in- 
troduction, spread,  or  dissemination  of  all 
injurious  crop  and  fruit  pests  and  diseases, 
and  all  the  rules,  ordinances,  and  regula- 
tions of  said  board  shall  have  the  force 
and  effect  of  law  so  far  as  they  conform  to 
the  general  laws  of  the  state  and  of  the 
United  States,  five  days  after  their  promul- 
gation in  the  official  journal  of  the  state. 
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That  (§  5)  "said  board  .  .  .  shall 
have  power  ...  to  enforce  its  .  .  . 
regulations  in  any  court  of  competent 
jurisdiction  by  civil  as  well  as  criminal 
prcweedings,  and  if  the  remedy  elected  to 
be  pursued  be  by  writ  of  injunction,  no 
court  of  this  state  shall  have  the  right 
previous  to  a  trial  upon  the  merits,  to  set 
aside  such  a  writ  on  bond.     ..." 

That  (§6)  "the  entomologist  shall  pre- 
pare and  publish  a  list  of  dangerous  crop 
and  fruit  pests,  and  infectious  and  conta- 
gious plant  diseases,  known  or  suspected  to 
be  present  within  the  state,  or  which  might 
be  introduced;  .  .  .  that  said  entomo- 
logist, with  the  approval  of  the  commission- 
er of  agriculture,  shall  have  printed  from 
time  to  time  bulletins  containing  such  in- 
formation, remedies,  preventatives,  etc.,  as 
he  may  consider  necessary,  .  .  .  also  the 
regulations  of  the  said  board, 
.  .  .  which  said  bulletins  shall  be  dis- 
tributed to  all  farmers  and  other  interested 
persons.     .     .  When   the  entomologist 

suspects  that  any  pest  or  plant  disease 
listed  by  him  as  dangerous  exists  in  any 
part  of  the  state,  he  shall  verify  such  sus- 
picion, and,  if  same  be  well  founded,  said 
entomologist  shall  take  immediate  charge 
of  said  infested  or  infected  property  and 
adopt  such  measures  for  the  treatment 
or  eittermination  of  such  pest  or  disease 
as  he  may  deem  advisable;  said  entomol- 
ogist, or  any  of  his  duly  authorized  as- 
sistants, shall  have  authority  to  inspect 
any  building,  warehouse,  depot,  or  other 
place  where  property  is  located,  or  premises, 
nurseries,  orchards,  groves,  or  fields  sus- 
pected to  be  infested  or  infected  by  any 
crop  pest  or  disease  listed  or  bulletined 
...  by  said  entomologist,  and  if,  in  his 
opinion  it  ia  necessary  to  destroy  the  prop* 
erty  so  infested  or  infected  in  order  to  pre- 
vent the  further  spread  of  said  injurious 
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crop  pest  or  disease,  he  shall  have  aui^ority 
to  destroy  said  property  and  \(rithout  com- 
pensation to  the  owner  or  owners.  .  .  .  Any- 
one who  shall  seek  to  prevent  any  inspection 
under  the  direction  of  said  state  board  .  .  . 
by  said  entomologist,  or  his  authorized  as- 
sistants, or  who  shall  otherwise  interfere 
with  the  agents  or  employees  of  said  board 
or  said  entomologist  while  in  the  perform- 
ance of  their  duties,  shall  be  deemed  guilty 
of  a  misdemeanor  and  shall,  upon  con* 
viction  thereof,  be  punished  by  a  fine  of 
such  ...  or  imprisonment  for,  .  .  . 
or  by  both  fine  and  imprisonment.  ..." 
In  the  petition  herein  filed  plaintiff  al- 
leges that  in  1913  it  was  reported  to  it  and 
to  the  entomologist  that  a  pest  or  plant 
disease  not  theretofore  listed  by  him,  but 
thereafter  listed,  and  known  as  '^citrus 
canker,"  existed  in  the  orange  districts  of 
the  state,  and  that  the  entomologist  verified 
the  report;  that  he  and  his  associates,  in 
collaboration  with  the  scientists  of  the  De- 
partment of  Agriculture  of  the  United 
States,  made  a  thorough  and  systematic 
study  of  the  disease,  its  causes  and  rem- 
edies, and  reached  the  conclusion  that  the 
only  effective  treatment  was  to  exterminate 
it  by  burning  the  infected  trees;  that,  upon 
the  completion  of  said  investigation,  the 
parties  th^eto  caused  to  be  printed  a 
bulletin  containing  such  information,  pre- 
ventatives, and  remedies  relating  to  said 
disease  as  were  considered  necessary,  list- 
ing the  same  as  infectious  and  contagious, 
and  giving  notice  that  it  threatened  the 
destruction  of  the  citrus  fruit  industry  of 
the  state  and  that  all  infected  growth  was 
subject  to  destruction,  which  bulletin  was 
distributed  among  farmers  and  other  in- 
terested persons;  and  that  thereupon,  with 
full  authority  from  petitioner,  the  entomol- 
ogist b^an  the  burning  of  such  growth; 
that,  in  the  discharge  of  his  duty  in  the 
premises,  he  caused  to  be  inspected  the 
orange  grove  of  the  defendant,  situated  on 
the.  Mississippi  river,  in  the  parish  of 
Plaquemines,  and  in  April,  1916,  it  was 
found  that  a  large  number  of  the  trees 
were  infected  with  said  disease,  which  find- 
ing was  confirmed  upon  a  personal  inspec- 
tion by  the  entomologist,  who  found  the 
disease  to  be  prevalent  to  such  an  extent 
as,  in  his  opinion,  to  render  it  necessary 
for  the  protection  of  the  other  groves  in 
the  vicinity  and  of  the  state  at  large  that 
the  infected  trees  be  destroyed,  which  opin- 
ion was  communicated  to  defendant,  who 
thereupon  stated  that  he  would  not  permit 
their  destruction,  in  which  determination 
he  has  since  persisted;  that,  if  said  trees 
are  permitted  to  stand  as  they  are,  the 
disease  with  which  they  are  infected  will 
necessarily  be  communicated  to  others,  and 
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will  spread  throughout  the  parish  and 
state,  and  that  their  destruction  is  the 
only  possible  means  by  which  said  disease 
can  foe  eradicated,  or  even  checked;  that, 
if  it  be  not  eradicated,  shipments  of  oranges 
and  orange  trees  from  this  to  other  states 
will  be  prohibited  by  quarantine,  and  the 
orange  industry  in  this  state  will  be 
destroyed. 

Wherefore  petitioner  prayed  that  defend- 
ant  be  required  to  show  cause  why  he  should 
not  be  enjoined  from  interfering  with  the 
action  proposed  to  be  taken  by  petitioner. 

By  way  of  return  to  the  order  nisi  which 
was  served  on  him,  defendant  alleges  that 
Act  36  of  1010  is  unconstitutional  in  that 
the  objects  disclosed  by  §§  5  and  6  are 
multifarious,  and  are  not  expressed  in  the 
title  of  the  act;  that  said  §  5  does  not 
authorize,  or  purport  to  authorize,  the  em- 
ployment of  the  writ  of  injunction  for  the 
admission  of  a  trespass;  that  §  6  is  void, 
in  that  it  purports  to  authorize  the  de- 
struction of  private  property  wittiout  previ- 
ous compensation  and  without  due  process 
of  law ;  that  the  petition  does  not  disclose 
a  case  justifying  the  destruction  of  re- 
spondent's growing  fruit  trees  by  judicial 
decree,  inasmuch  as  it  does  not  thereby 
appear  that  destruction,  by  fire  is  the  only 
means  of  eradicating  citrus  canker  from 
orange  trees,  but,  on  the  contrary,  appears 
that  plaintiff  and  its  experimenters  have 
dealt  with  the  problem  involved  for  less 
than  three  years,  and  are  therefore  incom- 
petent, either  from  experience  or  from  the 
superficial  knowledge  tiius  acquired,  to  ad- 
vise the  court  that  the  destruction  of  the 
trees  by  fire  or  violence  and  trespass  is  the 
only  means  of  eradicating  the  disease  in 
question;  that  respondent  has  been  a  prac- 
tical orange  grower  for  sixteen  years,  has 
made  a  special  study  of  the  diseases  incident 
to  the  growth  of  orange  trees,  has  kept  in 
touch  with  the  progress  of  experiment  in 
the  treatment  of  citrus  canker,  and  has 
applied  and  is  still  applying  to  his  own 
trees  approved  methods  to  prevent  said 
disease. 

Mr.  Giranlt  Farrar  for  appellant. 

Messrs.  A.  V.  Coco,  Attorney  General, 
H.  P.  Gamble,  Assistant  Attorney  Gen- 
eral, and  Sanders^  Brian,  &  Sanders* 
for  appellee: 

Under  article  31  of  the  Louisiana  Con- 
stitution plaintiff  had  authority  to  destroy 
the  crops  or  trees  of  a  citizen  which  are 
infected  with  a  dangerous  and  incurable 
pest  or  disease. 

Shreveport  v.  Kahn,  136  La.  370,  67  So. 
S6 ;  State  v.  Foto,  134  La.  154,  63  So.  650 ; 
Thomas  v.  School  Directors,  136  La.  604, 
L.RJ1.1017C. 


67  So.  345;  State  v.  Doremua,  137  La.  £69, 

68  So.  605. 

The  state,  in  the  exercise  of  its  polioe 
power,  may  destroy,  without  oompensotioh, 
the  property  of  a  citizen  which,  by  reason 
of  its  vices  or  disease,  has  become  dangerous 
to  the  health,  welfare,  or  comfort  of  otiier 
citizens. 

New  Orleans  v.  Charouleau,  121  La.  800, 
18  L.R.A.(N.S.)  368,  126  Am.  St.  Rep. 
332,  46  So.  Oil,  15  Ann.  Om.  46;  New 
Orleans  Gaslight  Co.  v.  Hart,  40  La.  Ann. 
475,  8  Am.  St.  Rep.  544,  4  So.  215 ;  Lawton 
V.  Steele,  152  U.  S.  133,  38  L.  ed.  386,  14 
Sup.  Ct.  Rep.  400;  North  American  Cold 
Storage  Co.  ▼.  Chicago,  211  U.  S.  806,  53 
L.  ed.  106,  20  Sup.  Ct.  Rep.  101,  15  Ann. 
Gas.  276;  Cooley,  Const.  Lim.  877;  Houston 
v.  SUte,  08  Wis.  481,  42  L.R.A.  30,  74  N. 
W.  Ill;  Los  Angeles  Berry  Growers'  Co-op. 
Asso.  ▼,  Huntley,  84  Wash.  155,  146  Pac. 
37a;  Police  Comrs.  v.  Wagner,  03  Md.  182, 
52  L.R.A.  775,  86  Am.  St.  Rep.  423,  48  Atl. 
455;  Com.  v.  Essex  County,  13  Gray,  230; 
Parsons  v.  Pettingell,  11  Allen,  507;  Salem 
y.  Eastern  R.  Co.  08  Mass.  431,  06  Am. 
Dec.  650$  Blair  v.  Forehand,  100  Mass. 
136,  07  Am.  lyeti.  82,  1  Am.  Rep.  04;  Lewis 
V.  Shelby  County,  116  Tenn.  454,  02  S.  W- 
1008;  Lowe  T.  Conrqy,  120  Wis.  151,  66 
L.R.A.  007,  102  Am.  St.  Rep.  083,  07  N. 
W.  042,  1  Ann.  Cas.  341;  State  t.  Main^ 
60  Conn.  123,  36  L.R.A.  623,  61  Am.  St. 
Rep.  30,  37  Atl.  80;  Grimes  y.  Eddy,  126 
Mo.  168,  26  L.R.A.  638,  47  Am.  St.  Rep. 
653,  28  S.  W.  756;  Newark  k  S.  O.  Horse 
Car  R.  Co.  y.  Hunt,  50  N.  J.  L.  308,  12 
Atl.  607. 

Monroe,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

It  is  shown  that  of  defendant's  grove  of 
perhaps  2,200  trees,  exclusive  of  young  trees 
in  his  nursery,  something  like  57  per  cent 
were  infected  with  citrus  canker  when  this 
case  was  tried,  and,  notwithstanding  the 
averment  of  defendant's  return  that  he  "has 
applied  and  is  still  applying  to  his  own 
trees  approved  methods  to  prevent  said 
disease,"  he  did  not  take  the  stand  to  in- 
form the  trial  court  what  these  methods 
are,  or  whether  they  proved  to  be  worth 
trying;  in  fact,  he  offered  no  evidenes  in 
support  of  either  the  denials  or  the  aver- 
ments of  his  return.  Plaintiff,  on  ihid 
other  hand,  called  the  plant  patholpgiat 
and  the  entomologist  and  several  inspectors 
of  the  experiment  station,  and  it  appears 
from  their  testimony  that  citrus  canker 
was  recognized  in  this  country  some  three 
or  four  years  ago,  and  has  eince  that  time 
been  the  subject  of  much  serious  considera- 
tion by  scientists  and  by  those  engaged  in 
the  citrus  fruit  industry  in  different  parts 
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of  tlie  country;  that  it  is  a  bacterial 
disease  and  exceedingly  infections;  that  no 
means  have  been  discovered  of  eradicating 
or  even  checking  it,  save  the  destruction  of 
the  trees;  and  that  over  2,000,000  of  trees 
h»ve  been  destroyed,  to  that  end,  in  Florida, 
and  a  great  many  in  Louisiana. 

Dr.  Edgerton,  the  plant  pathologist,  says 
in  his  testimony: 

The  scientific  men  in  Florida  and  Al- 
abama and  the  United  States  department 
at  Washington  have  been  working.  They 
have  tried  out  all  the  known  methods  of 
treating  plant  diseases  by  using  fungi 
sprays  and  also  by  burning.  None  of  them 
have  in  any  way  checked  the  disease,  and 
in  most  cases  it  has  tended  to  increase  the 
spread  of  the  disease.  .  .  .  The  only 
treatment  that  has  been  found  successful 
and  proved  successful  is  burning  the  trees. 

Q.  How  is  this  disease  transmitted  from 
one  tree  to  another? 

A.  From  all  experiments  and  observa- 
tions that  have  been  carried  on,  the  most 
important  factor  in  spreading  the  disease 
is  the  nursery  stock;  that  is,  shipping 
diseased  stock  into  healthy  territory.  The 
next  most  important  factor  is  the  human 
agency.  A  man  picking  fruit  and  working 
among  the  trees  will  get  it  on  his  hands 
and  clothes  and  spread  it  among  the  trees. 
Then  storms  are  very  influential,  especially 
heavy  storms,  like  the  September  hurricane. 
.  .  .  Animals  of  any  kind,  anything  that 
goes  from  tree  to  tree,  will  help  spread  the 
disease. 

The  attadc  u))on  the  constitutionality  of 
the  act  under  which  plaintiff  is  proceeding 
as  based  upon  the  ground  of  multifarious- 
ness of  objects  is  without  merit.  The  act 
has  but  one  object  within  the  meaning  of 
the  Constitution^  which  is  to  provide  meas- 
ures of  prevention  and  protection  against 
fruit  and  crop  pests  and  diseases,  and  that 
object  is  declared  in  its  title.  All  else, 
whether  in  the  title  or  the  body  of  the  act. 


is  but  means  to  the  end  so  declared.  State 
V.  Foto,  134  La.  154,  63  So.  869;  Shreveport 
V.  Kahn,  136  La.  371,  67  So.  35;  Thomas 
V.  School  Directors,  136  La.  499,  67  So, 
345;  State  v.  Doremus,  137  La.  269,  68 
So.  605. 

Equally  without  merit  is  the  attack  as 
based  upon  the  grounds  that  the  act  con«, 
templates  the  taking  of  private  property 
without  due  process  of  law  and  without 
compensation  previously  made.  The  case 
is  well  within  the  doetrine  recognized  by 
this  court  in  New  Orleans  v.  Cha rouleau, 
121  La.  890,  18  L.R.A.<N.S.)  368,  126  Am. 
St.  Rep.  332,  46  So.  911,  15  Ann.  Cas.  46, 
in  which  it  was  held  competent  for  .the 
state,  in  the  exercise  of  its  police  power,  to 
authorise- the  eity  council  to  require  cow^ 
to  be  inspected,  and,  if  found  tuberculous, 
to  he  destroyed,  without  compensation  to 
the  owner.  See  also  Mugler  v.  Kansas,  123 
U.  6.  623,  31  L.  ed.  205,  8  Sup.  Gt.  Rep. 
273;  Lawton  v.  Steele,  152  U.  fi.  133,  38 
L.  ed.  385,  14  Sup.  Ct.  Rep.  499;  Balch  v. 
Glenn,  85  Kan.  735,  43  L.R.A.(N.S.)  1080, 
119  Pac.  67,  Ann.  Cas.  1013A,  406;  SUte 
V.  Main,  69  Conn.  123,  36  L.R.A.  623,  61 
Am.  St.  Rep.  30,  37  Atl.  80;  Grimes  v. 
Eddy,  126  Mo.  108,  26  L.R.A.  638,  47  Am. 
St.  Rep.  053,  28  S.  VV.  756 ;  Cooley,  Const. 
Lfan.  p.  877. 

The  proposition  that,  though  all  the 
orange  groves  in  the  state  may  in  the 
meanwhile  be  destroyed  by  citrus  canker, 
the  defendant  should  be  allowed  to  main* 
tain  that  disease  in  his  grove,  on  the  dianoe 
that  he  miay  discover,  and  until  he  does  dis^ 
cover,  a  remedy  for  it  which  may  be  less 
drastic  than  the  burning  of  the  trees,  is 
untenable.  The  owners  of  the  other  groves 
are  entitled  to  protection  now  before  the 
destruction  emanating  from  defendant's 
place  overtakes  their  groves. 

Judgment  affirmed. 

Petition  for  rehearing  denied. 


NORTH  DAKOTA  SUPREMB  COURT.  I 

CASS  COUNTY  et  al.,  Appts., 

V. 

BESSIE  R.  NIXON,  Respt. 
(35  N.  D.  601,  161  N.  W.  204.) 

€k>iirta  ^  constitutional  jurisdiction. 

1.  Section  111  of  the  Constitution  of  the 
state  of  North  Dakota,  so  far  as  it  is  ger- 

Headnotes  by  Grace,  J. 


mane  to  the  issues  in  this  case,  is  as  Al- 
lows; to. wit:  "The  county  court  shall  have 
exclusive  jurisdiction  in  probate  and  testa- 
mentary matters,  the  appointment  of  ad- 
ministrators and  guardians,  the  settlement 
of  the  accounts  of  executors,  administrators, 
and  guardians,  the  sale  of  land  by  execu- 
tors, administrators,  and  guardians,  and 
such  other  probate  jurisdiction  as  may  be 
conferred  by  law." 

For  other  cases,  see  Courts,  IL  a,  6,  in^  Dig^ 
1-^2  N.  8. 


Note.  —  A  mother's  pension  law,  similar 
to  that  involved  in  Cass  County  v.  Nixox, 
so-called,  was  upheld  and  applied  in  State 
L.R.A.1917C.  57 


ex  rel.  Stearns  County  v.  Klasen,  49  L.R.A. 
(N.S.)  597;  and  see  Veferences  in  the  foot- 
note to  that  case. 
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Constitutional  law  —  mother*8  pensions. 

2.  Chapter  186  of  the  Session  Laws  of 
1915,  commonly  called  Mother's  Pension 
Act,  is  not  in  conflict  with  §  111  of  the  Con- 
stitution; the  persons  to  be  protected  and 
benefited  by  chapter  185  are  minors  of  ten- 
der years  whose  natural  guardians  are  un- 
able to  furnish  such  minors  the  absolute 
necessities  of  life;  such  minors  and  their 
estates  are  proper  subjects  of  guardianship. 
For  other  cases,  see  Courts,  11.  a>  5,  in  Dig, 

i-52  N,  8, 

Same  ^  delegation  of  power. 

3.  Chapter  185  of  the  Laws  of  1915  is  not 
in  contravention  of  §  172  of  the  Constitu- 
tion of  the  state  of  North  Dakota,  and  there- 
fore is  not  unconstitutional. 

For  other  cases,  see  Constitutional  Lato,  L 
d,  3,  in  Dig,  1-^2  N,  8. 

Guardian  and  ward  ^  minors'  estates. 

4.  Whenever  any  matters  concerning  the 
persons  or  estates  of  minors  become  the  sub- 
ject of  legislation  or  judicial  investigation 
and  determination,  or  when  such  matters 
are  considered  or  acted  upon  by  other  than 
a  legislative  or  judicial  body,  they  are  each 
nevertheless  dealing  with  matters  of  guard- 
ianship. 

For  other  cases,  see  (htardian  and  Ward,  in 
Dig.  1-52  N.  8, 

Courts  ^  probate  —  guardianship. 

5.  The  state,  by  chapter  185,  recognized 
the  pure  and  valuable  influence  of  maternal 
parental  protection  in  the  proper  develop* 
ment  of  such  minors,  and  therefore  provides 
where  such  indigent  mother  is  a  fit  and 
proper  person  for  leaving  her  indigent 
minors  in  her  possession  and  control,  she 
being  by  the  very  laws  of  nature  closely  at- 
tached to  them,  rather  than  take  such  in* 
digent  minors  and  place  them  under  the 
guardianship  of  strangers. 

For  other  cases,  see  Guardian  and  Ward,  I. 
in  Dig.  1-52  N.  8. 

Same  ^  Jurisdiction. 

6.  The  county  court  of  Cass  county,  sit- 
ting as  a  probate  court,  had  jurisdiction  of 
the  subject-matter  of  the  petition. 

For  other  cases,  see  Courts,  11.  a,  5,  ta  Dig, 
1''52  N.  8. 

(January  16,  1917.) 

APPEAL  by  the  County  et  al.  from  an 
order  of  the  District  Court  for  Cass 
County  aflfirming  an  order  of  the  County 
Court  allowing  a  mother's  pension  to  pe- 
titioner, and  from  an  order  overruling  a 
demurrer  to  her  petition.     AflSrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  W.  Fowler  and  William 
C.  Green,  for  appellants: 

Assuming  that  the  functions  to  be  ex- 
ercised by  the  court  under  the  provisions  of 
the  act  are  judicial  functions,  the  act  is 
unconstitutional  for  the  reason  that  it  at- 
tempts to  vest  in  the  county  court,  a  court 
of  limited  jurisdiction,  powers  not  granted 
L.R.A.1917C. 


to  it  by  the  Constitution  of  the  state  of 
North   Dakota. 

11  Cyc.  772;  Mead  v.  First  Nat.  Bank, 
24  N.  D.  13,  138  N.  W.  365. 

The  act  in  question  does  not  refer  to  pro- 
bate or  guardianship  matters. 

State  ex  rel.  Kol  v.  North  Dakota  Chil- 
dren's Home  Soc.  10  N.  D.  493,  88  N.  W. 
273;  State  ex  rel.  Stearns  County  v.  Klasen, 
123  Minn.  382,  49  L.R.A.(N.S.)  597,  143 
N.  W.  984;  Debrot  v.  Marion  County,  164 
Iowa,  208,  145  N.  W.  467. 

The  functions  to  be  exercised  by  the 
county  court  in  the  administration  of  this 
law  are  judicial  in  character,  and  not  ad- 
ministrative. 

State  ex  rel.  Standard  Oil  Co.  v.  Blais- 
dell,  22  N.  D.  86,  132  N.  W.  769,  Ann.  Cas. 
1913E,  1089;  Payton  v.  McQuown,  97  Ky. 
757,  31  L.R.A.  33,  53  Am.  St.  Rep.  437,  31 
S.  W.  874;  Territory  ex  rel.  French  v.  Cox, 
6  Dak.  501 ;  Church  v.  South  Kingstown,  22 
R.  I.  381,  53  L.R.A.  739,  48  Atl.  3;  Zanes- 
ville  V.  Zanesville  Teleg.  &  Teleph.  Co.  64 
Ohio  St.  67,  52  L.R.A.  150,  83  Am.  St.  Rep. 
725,  59  N.  JE.  781. 

Messrs.  Pierce,  Tenneson,  &  Cupler, 
for  respondent: 

Mother's  pension  laws  have  been  sus- 
tained as  constitutional  by  the  supreme 
courts  of  Minnesota  and  Iowa. 

State  ex  rel.  Stearns  County  v.  Klasen, 
123  Minn.  382,  49  L.R.A.(N.S.)  597,  143 
N.  W.  948;  Debrot  v.  Marion  County,  164 
Iowa,  208,  145  N.  W.  467. 

The  act  is  for  the  benefit  of  the  children, 
not  the  mother.  It  is  essentially  a 
guardianship  proceeding  and  clearly  within 
the  jurisdiction  of  the  county  court. 

State  ex  rel.  Stearns  County  v.  Klasen, 
123  Minn.  382,  49  L.R.A.(N.S.)  697,  143  N. 
W.  986;  State  ex  rel.  Kol  v.  North  Dakota 
Children's  Home  Soc.  10  N.  D.  600,  88  N. 
W.  273. 

The  proceeding  is  not  judicial  but  ad- 
ministrative. Therefore,  even  if  not  a 
guardianship,  jurisdiction  is  properly  given 
the  county  court. 

Kermott  v.  Bagley,  19  N.  D.  345,  124  N. 
W.  397 ;  State  ex  rel.  Sheeks  ▼.  Hilliard,  10 
N.  D.  436,  87  N.  W.  980. 

Grace,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  before  this  court  by  an 
appeal  from  an  order  and  judgment  of  the 
district  court  of  Cass  county,  North  Dakota, 
which  affirmed  an  order  of  the  county  court 
of  Cass  county,  which  order  of  the  county 
court  made  an  allowance  to  the  respondent, 
Bessie  R.  Nixon  under  the  provisions  of 
chap.  185,  Sess.  Laws  1915;  and  the  appeal 
is  also  from  an  order  of  said  county  court 
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<yverruling  the  demumor  interppsed  by  ap- 1 
pellants  to  the  petition  of  the  respondent. 

All  the  facts  involved  in  this  case  are 
stipulated  or  conceded  by  the  respective 
parties  to  the  action*  Among  the  control- 
ling facts  so  stipulated  or  conceded  are 
those  admitting  the  indigency  of  the 
mother,  the  minority  of  the  children  of 
such  mother;  that  such  minor  children 
are  under  the  age  of  fourteen  years;  and 
that  the  county  court,  after  investigation 
of  all  the  facts  of  the  case;  made  its 
order  allowing  certain  amounts  of  money 
for  the  support  and  maintenance  of 
each  child,  said  amount  to  be  paid  to  the 
mother  for  such  purpose;  and  that  she  was 
a  fit  and  proper  person  to  whom  to  pay  it 
for  the  support  of  such  children. 

The  question  involved  and  presented  upon 
this  appeal  are  purely  questions  of  law. 
The  dominant  question  of  law  hire  pre* 
sented  is:  Is  chapter  186  of  the  Session 
Laws  of  11^15  unconstitutional  t  The  de- 
cision of  this  major  question  will  virtually 
decide  all  other  questions  of  law  presented 
in  this  case.  Section  111  of  the  state  Con- 
stitution, so  far  as  it  is  appliciU>le  to  this 
case,  is  as  follows;  to  witc  ^^fhe  county 
court  shall  have  exclusive  original  juris- 
diction in  probate  and  testamentary  mat* 
ters,  the  appointment  of  administrators  and 
guardians,  the  settlement  of  the  accounts  of 
executors,  administrators  and  guardians, 
the  sale  of  lands  by  executors,  administra- 
tors and  guardians,  and  such  other  probate 
jurisdiction  as  may  be  conferred  by  law.** 

Chapter  186,  Sees.  Laws  1915  (common- 
ly called  Mother's  Pension  Act),  is  not  in 
contiot  with  §  111  of  the  state  Constitu- 
tion.. The  pefrsons,  in  fact  the  real  and  ac- 
tual recipients  of  the  protection  and  bene- 
fits eonferred  by  chap.  185,  Sees.  Laws 
1915,  are  indigent  minors  of  tender  years, 
who  are  placed  in  such  condition  that  by 
reason  of  the  poverty  of  the  mother  and 
her  inability  to  supply  such  minors  with 
those  absolute  necessities  of  life,  such  as 
proper  clothing  to  protect  the  bodies  of  such 
infants  from  the  wintry  winds  of  this  north- 
em  region,  where  climatic  conditions  at 
certain  seasons  become  so  exceedingly  frigid^ 
and  the  indigent  mother  not  having  the 
financial  ability  to  procure  fuel  for  the 
home  of  such  infants,  or  food  to  appease 
their  pangs  of  hunger,  and  from  these 
causes  the  very  existence  of  su6h  children 
and  moral  welfare,  their  health  and  physi- 
cal  development,  becomes  greatly  endan- 
gered. These  minors^  mere  infants,  cannot 
supply  themselves.  Their  indigent  mother, 
reduced  to  the  depths  of  penury  and  want, 
cannot  do  so,  and  the  lives  of  these  minors 
of  tender  years  become  imperiled  unless  the 
state  takes  an  interest  in  this  regrettable 
L.R^.1917C. 


eondition,  too  frequently  found  i&  this 
land,  where  the  necessities  of  life  are  pro-v 
duoed  in  such  abundance. 

The  laws  of  the  state  regarding  the  per- 
sons or  estates  of  minors  were  enacted  by 
reason  of  the  authority  found  in  §  111  of 
the  state  Constitution,'  and  jurisdiction  iA 
matters  concerning  either  the  person  or  es- 
tates or  both,  of  minors,  was  given  to  the 
county  court.  The  law  under  oonsidera- 
tion  is  ^apter  185,  being  one  which  in- 
Ycrfves  the  care  and  protection  of  estates  of 
minors  of  very  tender  years,  and  the  care  o£ 
the  estate  of  such  minors  being  one  of  the^ 
cardinal  duties  of  county  courts;  chapter 
185  having  appointed  the  county  court  to 
perform  and  execute  the  duties  set  forth  in 
chapter  185  toward  and  oonceming  the  es- 
tate of  such  minora,  the  rendition  of  said 
duty  by  the  county  court  towards  suoih 
Minors  is  the  exereise  of  a  judicial  function, 
or  the  exercise  of  a  power  lakigely  partak- 
ing of  the  natui«  of  a  judicial  function^ 
and  is  not,  properly  speaking,  an  administra- 
tive function.  The  exact  line  of  demarca* 
tion  where  ju4icial  functions  end  and  ad»< 
ministrative  functions  begin  is  not  easily 
discernible,  and  is  fraught  with  many  dif- 
ficulties, just  as  perplexing  as  it  is  to  ae* 
curately  determine  the  exact  Une  of  de* 
maroation  which  segregates  the  animal 
ttom  the-  vegetable  kingdom,  and  as  we 
draw  near  the  tictremity  of  one  the  shadows 
of  the  other,  figuratively  speakmg,  are  fall- 
ing across  our  pathway.  I 

The  duties  prescribed  by  chapter  185  for 
the' county  court  are  judicial,  and  not  ad- 
ministrative in  their  intent,  nature,  and  ef- 
fect, «(nd  are  in  the  nature  of  guardianshifp 
fi)nctions;  the  persons  to  be  assisted  and 
protected  being  minors.  For  authority  as 
to  nature  of  this  character  of  guardianship, 
see  State  ex  rel.  Kol  v.  North  Dakota 
Childrens  Home  Soe«  10  N.  D.  493,  88  N.  W. 
273;  State  ex  rel.  Stearns  County  v.  Klasen, 
123  Minn.  382,  49  Lll.A.(N.S.)  597,  148 
N.  W.  984;  and  laws  of  North  Dakota  re-^ 
lating  to  the  persons  and  estates  of  minorst 
Assuming  that  chapter  185  had  provided 
that  where  mothers  were  indigent  and  there- 
by unable  to  care  for  her  minor  children 
under  fourteen  years  of  age,  said  children 
should  be  taken  away  from  the  mother  by 
the  state^  and  a  guardian  appointed  for 
them,  and  an  allowance  similar  in  nature, 
amount,  and  terms  to  that  in  chapter  185 
provided  for  the  use,  benefit,  and  protec- 
tion of  said  children,  thus  creating  an  es- 
tate for  such  minors,  then  there  could  he 
no  doubt  of  the  county  court's  authority 
and  jurisdiction  in  such  case,  nor  that  its 
function  therein  would  be  other  than  ju- 
dicial. The  same  meaning  and  intention  is 
in   chapter    185,   except   the    mother,    the 
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natural  guardian  when  fit,  is  left  in  charge 
,  of  8uch  minor  children  and  infants  of  such 
tender  years,  for  many  excellent  reasons; 
her  natural  affection  and  mother  love  are 
potent  and  good  forces,  and  are  exceedingly 
Taluable  to  the  child  in  its  evolution  from 
childhood  to  a  more  mature  state,  and  no 
artificial  contrivance  or  invention  of  law 
can  supplant  the  valuable  influence  and 
beneficent  effect  of  motherly  affection  in 
such  cases;  and  the  state  has  been  all  too 
tardy  in  enacting  a  humane  law  upon  this 
subject  that  would  harmonize  with  the  laws 
of  human  nature. 

In  the  construction  of  a  statute,  as  a 
general  rule,  the  meaning  and  intent  of  Uie 
legislature  should  be  sought  from  the  whole 
law,  and  not  from  the  title  of  the  act 
alone.  Perhaps,  in  special  oases,  we  may 
look  to  the  title  alone,  as  where  there  is 
the  contention  a  law  is  unconstitutional  on 
the  ground  that  the  title  of  the  law  em- 
braces  more  than  one  subject.  The  laws 
enacted  by  the  legislature  should  be  upheld, 
where  possible,  and  unless  such  law  is  in 
direct  conflict  with  some  express  provision 
of  the  state  or  Federal  Constitutions,  it 
should  be  upheld,  but  where  a  legislative  act 
does  conflict  with  an  express  provision  of  a 
state  Constitution,  or  an  express  provision 
0f  the  Federal  Constitution,  such  legisla- 
tive  act  should  and  must  be  by  the  courts 
held  to  be  unconstitutional  and  therefore 
inoperative  and  void.  The  authority  of  the 
'courts  to  declare  legislative  acts  void  is  not 
an  express  power,  granted  to  courts  by  the 
state  Constitution,  and  unless  a  legislaf^ve 
act  contravenes  an  express  provision  of 
our  state  Constitution  it  should  be  upheld, 
and,  conversely,  if  the  legislative  act  do^ 
contravene  an  express  provision  of  our 
state  Constitution  or  the  express  powers  of 
a  Federal  Constitution,  it  should  be,  and 
must  be,  held  to  be  unconstitutional  and 
void.  An  observance  of  this  rule  will 
operate  to  preserve  to  each  division  of  gov- 
ernment its  respective  functions;  that  is, 
the  executive  branch  will  exercise  jurisdic- 
tion and  power  only  in  the  proper  execution 
of  laws  and  proper  enforcement  of  laws;  the 
legislative  branch,  jurisdiction  and  power 
only  in  the  enactment  of  laws;  and  the  ju- 
dicial branch,  jurisdiction,  and  power  only 
in  the  interpretation  of  laws.  The  intent 
of  the  legislature  in  enacting  into  law 
chapter  185  is  founded  upon  sound,  most 
progressive,  and  scientific  principles  of  pub- 
lic policy,  and  the  law  is  a  monument  of 
credit  to  the  legislature  which  enacted  it. 
Two  of  the  most  important,  weighty,  and 
far-reaching  problems  with  which  the  state 
has  to  deal  are  the  public  health  and  the 
elimination  of  crime.  It  is  a  sociological 
truth  that  if  the  environment  of  childhood 
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is  extreme  poverty  and  continual  want  and 
penury,  accompanied  by  scanty  clothing, 
unnutritious,  unwholesome,  and  scanty  food, 
we  may  expect  such  an  environment  must 
of  necessity  waste  the  energies  of  child- 
hood and  subject  it  to  the  inroads  of  dis- 
ease, which  may  be  communicated  to  part  of 
the  publia  Meantime  this  continued  want 
and  misery  must  weaken  the  moral  fiber  of 
childhood,  at  the  very  period  in  life  when 
the  child's  mind  and  being  are  most  sus- 
ceptible to  impressions,  either  good  or  bad. 
As  was  well  said  by  the  noted  Italian 
criminologist,  Ferri:  "Want  is  the  strong- 
est poison  for  the  human  body  and  souL  It 
is  the  fountainhead  of  all  inhuman  and  an- 
tisocial feeling.  Where  want  spreads  out 
its  wings,  the  sentiments  of  love  and  affec- 
tion of  brotherhood  are  impossible.'' 

Therefore  the  public  policy  of  chapter 
186  is  the  protection  of  the  public  health 
and  the  elimination  of  an  environment 
which  has  a  tendency  to  weaken  the  moral 
firber  of  thoee  of  tender  years,  and  thus 
superinduce  crime.  In  conclusion  we  also 
may  say  we  are  convinced  the  duties  im- 
posed upon  the  county  court  by  chapter 
186  are  judicial  in  their  nature,  but  if  to 
some  extent  they  appear  to  be  and  in  a 
small  degree  partake  of  the  nature,  in  some 
slight  respects,  to  that  of  administrative 
powers,  yet  nevertheless  the  granting  of 
the  exercise  of  these  powers  to  the  county 
court  in  the  case  here  presented  in  no  way 
contravenes  the  express  provisions  of  §  172 
of  the  state  Constitution. 

Even  if  the  duties  prescribed  for  the 
county  courts  in  chapter  186  should  be  eon- 
ceded  in  some  respects  to  consist  and  be 
of  the  nature  of  administrative  duties,  can 
it  he  said  that  the  legislature,  standing  as 
the  direct  representative  of  the  people, — of 
the  whole  publie, — has  not  the  authority  to 
delegate  those  powers  to  the  county  court 
when  it  is  to  the  direct  interest  of  publie 
policy  and  the  welfare,  life,  and  perpetuity 
of  the  state  itself  to  do  so,  and  where,  as  in 
this  case,  the  power  delegated  in  no  way 
directly  contravenes  §  172  of  the  Constitu- 
tion, either  expressly  or  indireetly.  The 
legislature  unquestionably  has  the  author- 
ity to  distribute  much  minor  power  where, 
in  its  judgment,  it  may  accomplish  the 
greatest  good  in  the  interest  of  the  state 
itself.  Upon  this  proposition  see  Martin  v. 
Tyler,  4  N.  D.  278,  25  L.R.A.  838,  60  N. 
W.  392.  See  also  State  ex  rel.  Linde  v. 
Taylor,  33  N.  D.  76,  L.R.A.  — ,  — ,  166  N. 
W.  561;  Kermott  v.  Bagley,  19  N.  D.  345, 
124  N.  W.  397.  For  instance,  boards  of 
health  act  within  the  county,  create  debts 
and  bills  while  in  the  performance  of  their 
duty  and  when  trying  to  maintain  the  pub- 
lic  health;    and  suoh   bills   and   debts   so 
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(treated  Iby  the  board  of  health  are  audited 
by  the  board  of  health  and  certified  to  the 
county  commiBsioners,  and  they  must  pay 
them  aa  othter  county  expense;  and  many 
examples  might  be  given  if  it  were  deemed 
neceseaj-y. 

We  think,  for  the  foregoing  reasona,  on 
the  whole  the  law  is  eonatitntional  and 
grounded  in  the  deepest  interests  of  the 
public  good  and  welfare,  and  is  in  the  in- 
tereats  of  the  protection  and  perpetuity  of 
the  state  itadif .  For  the  reasons  stated,  the 
order  and  judgment  of  the  District  Court  of 
Casa  County,  North  Dakota,  affirming  the 
order  of  the  County  Court  of  Cass  County, 
making  an  allowance  to  respondent,  Bessie 
R.  Nixon,  is  affirmed;  and  the  order  of  the 
District  Court  of  Cass  County,  North  Da* 
kota,  affirming  the  order  of  said  County 
Court  overruling  the  demurrer  interposed 
by  appellants  to  the  petition  of  respondent, 
is  also  affirmed. 

Bmce,  Gh.  J.i 

I  concur  in  the  opinion  of  Mr.  Justice 
Grace.  I  merely  desire  to  add  that  in  my 
opinion  the  word  ^'probate,"  as  used  in  the 
clause,  ''such  other  probate  jurisdiction  as 
may  be  conferred  by  law/'  does  not  merely 
apply  to  the  proof  of  wills,  but  is  much 
more  comprehensive  in  its  terms,  and  is  in«- 
tended  to  include  such  powers  as  are  usual- 
ly exercised  by  probate  and  county  courts. 
See  Bouvier's  Law  Diet.  2728;  Johnson  v. 
Harrison,  47  Minn.  575,  28  Am.  St.  Rep. 
382,  60  N.  W.  923  and  the  various  editions 
of  the  statutes  of  North  Dakota  in  which 
the  term  '^probate  code''  has  been  used,  and 
as  so  used  has  included  much  more  than  the 
mere  proof  of  wills. 


ClirfsUanson,  J.,  concurring  specially  r  * 

I  concur  in  the  result  announced  in  the 
foregoing  opinion.  It  is  conceded  by  counsel 
for  appellant  that  public  moneys  may  be 
lawfully  expended  for  pensions  for  indigent 
mothers.  The  sole  complaint  is  that  the 
k^slature  chose  the  wrong  tribunal  of 
bo«rd  to  administer  the  law. 

I  do  not  believe  that  the  duties  to  be  per«- 
formed  under  the  Mother's  Pension  Act  are 
necessarily  embraced  within  that  class  ol 
govtmnental  functicms  designated  in  the 
Constitution  as  the  ''fiscal  affairs"  of  the 
county,  and  required  to  be  performed  by 
the  board  of  county  commissioners.  But  1 
am  not  wholly  satisfied  that  the  duties  im- 
posed  upon  the  county  court  fall  within  the 
'^probate  jurisdiction"  conferred  upon  coun- 
ty courts  by  §  111  of  the  state  Constitur 
tion.  It  seems  to  me  that  the  duties  im^ 
posed  are  neither  wholly  administrative  nor 
wholly  judicial,  but  rather  that  they  are  ol 
sMch  nature  as  to  permit  the  legislature 
to  choose  such  instrumentality  as  it  deems 
best  to  carry  out  its  will.  See  Bair  v. 
Struck,  29  Mont.  45,  63  L.R.A.  481,  74  Pac 
71,  and  authorities  cited  therein. 

The  law  is  presumed  to  be  constitutionaL 
This  presumption  becomes  conclusive^  un« 
leas  it  is  shown  that  the  enactment  is  pro* 
hibited  by  the  Constitution  of  the  state  or 
of  the  United  States.  And  the  party  as* 
serting  the  statute  to  be  unconstitutional 
must  point  to  the  .particular  constitutional 
provision  vli^ted.  State  ex  rel.  Linde  v. 
Taylor,  33  N.  D.  70,  L.R.A.— ,  ^,  166  N. 
W.  564.  Appellant  in  this  case  has  failed 
to  point  to  any  constitutional  provision 
violated  by  the  law. 
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Z.  L.  McFARLAND,  Plff.  in  Err., 

V. 

J.  W.  MAYO  et  al. 
(—  OkU.  — ,  162  Pac.  753.) 

I/andlord  and  tenant  ^  assignment  of 

lease  —  release  of  tenant. 

1.  Where  one  enters  into  a  lease  contract 
whereby 'he  covenants  and  obligates  himself 
to  pay  rent,  the  assignment  of  the  lease  by 
him  and  the  agreement  of  the  assignee  to 
fulfil  the  covenants  of  the  lease,  the  pay- 
ment of  the  rent  as  same  matures,  and  the 
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acceptance  thereof  by  the  landlord,  do  not 
release  the  lessee  from  the  terms  of  his 
lease. 

For  other  oases,  see  Landlord  and  Tenant, 
III.  d,  in  Dig.  1-52  N,  8, 

Contract  ^  novation  —  leasehold. 

2.  In  order  to  show  a  novation  of  a  con* 
tract,  there  must  be  a  substitution  of  the 
new  and  a  release  of  the  old  tenant  by  the 
agreem^it  of  the  parties,  or  the  existence 
of  such  facts  and  circumstances  which  create 
a  surrender  and  acceptance  of  the  leased 
premises  by  operation  of  law,  and  the  evi- 
dence  here  examined,  and  it  is  held,  same 
fails  to  establish  a  novation. 
For  other  cases,  see  Novation,  in  Dig,  i-5ii 

N,  8. 

(September  12,  1916.) 


Note.  —  The  liability  of  a  lessee,  sub- 
lessee, or  assignee  for  rent  accruing  after 
an  assignment  or  sublease,  is  considered  in 
the  note  to  Kanawha<6auley  Coal  A,  Coke 
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Co.  V.  Sharp,  52  L.R.A.(N.S.)  968;  and 
see  especially,  as  to  the  effect  of  lessee's 
covenant  to  pay  rent,  pages  971  et  seq.  of 
that  note. 
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ERROR  to  the  District  Court  for  Grady 
County  to  review  a  judgment  sustain- 
ing a  demurrer  to  the  evidence  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  certain  lease  contract  for  rent 
of  hotel  property  subsequently  purchased 
by  plaintiff  Mayo,  and  to  recover  money 
expended  for  repairs  made  on  the  property. 
Modified  and  affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Riddle  &  Hanunerly  tot  plain- 
tiff in  error. 

Messrs.  Holding  A  Herr  and  Bond, 
Melton,  &  Melton,  for  defendant  in  error 
Mayo: 

The  evidence  fails  to  establish  that  there 
was  a  novation  of  the  contract,  and  that 
W.  E.  Cecil,  prior  to  the  time  he  sold  the 
building  in  question  to  the  plaintiff  Mayo, 
accepted  Jones  and  Cross  as  his  tenants 
In  lieu  and  instead  of  the  defendant,  and 
agreed  to  release  and  discharge  the  defend* 
ast. 

24  Gyc.  1177;.  Brosnan  v.  Kramer,  135 
Oal.  36,  66  Pac.  »7d;  Bonetti  v.  Treat,  91 
Cal.  223,  14  L.R.A.  161,  27  Pac.  612;  Wilson 
y.  Gerhardt,  9  Colo.  585,  13  Pac.  705; 
Grommes  v.  St.  Paul  Trust  Co.  147  111. 
684,  37  Am.  St.  Rep.  248,  35  N.  £.  820; 
Jordan  v.  Indianapolis  Water  Co.  159  Ind. 
337,  64  N.  E.  680;  Harris  v.  Heaekman, 
62  Iowa,  411,  17  N.  W.  592;  Wineman  v. 
Phillips,  93  Mich.  223,  53  N.  W.  168;  Os- 
wald V.  Fratenburgh,  36  Minn.  270,  31  N, 
W.  173;  Holliday  v.  Noland,  93  Mo.  App. 
403,  67  S.  W.  663;  Edwards  v.  Spalding,  20 
Mont.  54,  49  Pac.  443;  Bouscaren  v.  Brown, 
40  Neb.  722,  69  N.  W.  386;  Wall  v.  Hinds, 
4  Gray,  256,  64  Am.  Dec.  64;  Bailey  v. 
Wells,  8  Wis.  141,  76  Am.  Dec.  233;  Stewart 
v.  Sprague,  71  Mich.  50,  38  N.  W.  673; 
Decker  v.  Hartshorn,  60  N.  J.  L.  548,  38 
Atl.  678;  Ballou  v.  Baxter,  4  Silv.  Sup. 
Ct.  582,  8  N.  Y.  Supp.  15;  Wallace  v. 
Dinniny,  11  Misc.  317,  32  N.  Y.  Supp.  159; 
Hoolcs  V.  Bailey,  5  Ga.  App.  211,  62  S.  E. 
1054;  Schachter  v.  Tuggle  Co.  8  Ga.  App. 
€61,  70  S.  E.  93;  Spycher  v.  Werner,  74 
Wis.  456,  5  L.R.A.  414,  43  N.  W.  161 ;  Lowe 
V.  Blum,  4  Okla,  260,  45  Pac.  1063;  Mc- 
Farland  v.  Lanier,  —  Okla.  — ,  150  Pac. 
1097. 

Hooker,  C,  filed  the  following  opinion: 
On  the  1st  day  of  April,  1909,  the  plain- 
tiff in  error  entered  into  a  written  con- 
tract ^ith  W.  E.  Cecil,  whereby  he  leased 
the  real  estate  involved  here  for  a  period 
of  five  years,  payable  at  the  rate  of  $150 
per  month.  Under  the  terms  of  the  con- 
tract, plaintiff  in  error  was  to  keep,  and 
maintain  at  his  own  expense  said  buildings 
in  proper  repair  during  the  life  of  the  lease, 
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and  under  the  contract  the  right  of  Me* 
Farland  to  assign  or  sublet  was  not  men- 
tioned. 

The  said  McFarland  took  possession  of 
said  property  on  the  1st  day  of  April,  1909, 
and  used  and  occupied  the  same  under  said 
contract  from  that  time  until  March,  1910, 
when  he  sold  a  one-half  interest  in  his  lease 
contract  to  one  J.  S.  Jones,  and  on  Noivem- 
ber  18,  1910,  he  sold  his  remaining  one-half 
interest  to  one  Ella  Cross.  At  the  time  of 
the  sale  to  Mrs.  Cross  the  plaintiff  in  error 
assigned  the  lease  contract  executed  be- 
tween him  and  Mr.  Cecil  by  proper  indorse- 
ment on  the  back  thereof.  During  the  time 
the  plaintiff  in  error  occupied  the  premises 
he  deposited  the  rents  to  the  credit  of  W. 
E.  Cecil,  the  owner,  in  a  bank  in  Chickasha, 
with  which  one  Ben  F.  Johnson  was  oonnect- 
ed. 

After  the  assignment  of  all  his  interest  In 
said  lease,  the  assignee  of  the  lease  contin- 
ued to  pay  the  rent  for  some  time  in  the 
same  manner  as  the  plaintiff  in  error  had 
formerly  paid,  that  is,  by  depositing  the 
same  to  the  credit  of  Mr.  Cecil  in  said  bank 
at  Ohickasha.  Subsequently  the  assignee 
failed  to  pay  said  rent,  and  this  suit  was 
instituted  by  one  J.  W.  *Mayo,  who  pur- 
chased the  property  after  the  assignment  of 
the  lease  by  the  plaintiff  in  error  from  the 
said  Cecil,  to  recover  the  rent  due  thereon 
at  the  time  of  tiie  institution  of  this  suit, 
and  for  repairs  made  on  the  property  dur- 
ing the  life  of  the  lease. 

The  answer  of  the  plaintiff  in  error  sets 
up  the  fact  that  prior  to  the  time  plaintiff 
purchased  said  property  that  the  defendant, 
McFarland,  transferred  the  lease  to  one 
Jones  and  one  Cross,  who  assumed  all  lia- 
bility and  expressly  agreed  to  perform  all 
the  conditions  of  said  lease  contract,  which 
was  assented  to  by  W.  E.  Cecil,  the  then 
owner  of  the  property,  and  that  by  common 
understanding  of  all  parties  the  original 
contract  made  by  plaintiff  in  error  with 
the  then  owner  of  the  property  was  canceled 
and  surrendered,  and  a  new  contract  was 
impliedly  consented  to  by  the  then  owner, 
W.  E.  Cecil,  whereby  the  plaintiff  in  error 
was  to  be  released  from  all  liability  and  the 
said  Jones  and  Cross  accepted  as  the  ten- 
ants of  said  property.  This  was  denied  by 
the  plaintiff,  and  said  cause  came  on  for 
trial,  whereupon  the  said  McFarland,  as- 
suming the  burden  of  proof,  introduced  the 
following  testimony;  to  wit: 

The  witness  Z.  L.  McFarland  testified 
that  in  1909  lie  rented  said  property  for  a 
period  of  five  years,  and  agreed  to  pay 
therefor  $150  per  month  and  keep  up  re- 
pairs of  buildings  while  he  occupied  the 
same;  that  subsequent  to  the  execution  of 
the  lease  he  assigned  his  interest  to  Jones 
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and  Cross  and  delivered  to  them  bis  con- 
tract, which  he  has  not  seen  since;  that  he 
thereupon  turned  tlie  property  over  to  them 
and  had  nothing  further  to  do  with  it,  nor 
has  he  exercised  any  act  of  control  or  pos- 
session over  said  property  from  that  time 
until  now;  that  he  thereupon  notified  by 
letter  the  then  owner  of  the  property,  W. 
E.  Cecil,  at  his  postoffice  address  in  Ari- 
zona, to  the  effect  that  he  had  sold  the 
property  and  assigned  his  lease,  and  did 
not  intend  to  have  anything  further  to  do 
with  it,  and  that  he  must  look  to  Jones 
and  Cross  for  his  rent,  and  that  they  would 
pay  him  the  rent;  that  during  the  time 
he  occupied  the  property  he  paid  the  rent 
to  the  First  National  Bank  with  which 
one  Ben  F.  Johnson  was  connected,  as  he 
was  instructed  to  do  by  Mr.  Cecil;  that  he 
never  heard  anything  from  the  letter. 

Ben  F.  Johnson  testified  that  he  was  vice 
president  of  the  First  National  Bank  of 
Chickasha,  and  had  been  for  fifteen  years; 
that  he  was  acquainted  with  the  real  estate 
involved  here,  and  one  Mr.  Cecil  at  the  time 
he  owned  said  property;  that  the  monthly 
rentals  on  said  property  were  deposited  in 
the  First  National  Bank  to  the  credit  of 
Mr.  Cecil  as  same  were  paid,  and  the  de- 
posit tickets  made  to  show  by  whom '  said 
rent  was  paid;  and  that  the  bank  notified 
Mr.  Cecil  of  said  payment  by  sending  him 
a  copy  of  the  deposit  ticket. 

This  is  substantially  all  the  evidence  that 
was  introduced  upon  the  trial  of  said  cause 
seeking  to  establish  a  novation  of  the  orig- 
inal contract  or  substitution  of  Jones  and 
Cross  as  the  tenants  of  Cecil,  instead  of 
McFarland.  At  the  conclusion  of  this  ev- 
idence the  plaintiff  demurred  thereto,  which 
demurrer  was  by  the  court  sustained,  and 
judgment  entered  in  favor  of  the  plaintiff 
and  against  the  defendant  below  for  the 
amount  due  under  said  contract.  To  which 
ruling  of  the  court  McFarland  excepted  and 
has  appealed  here.  It  is  asserted  that  the 
lower  court  committed  an  error,  for  the 
reason  that  plaintiff  in  error  had  the  right 
to  have  a  jury  pass  upon  the  question  of 
fact  presented  by  this  evidence,  and  that  he 
was  entitled  to  all  of  the  reasonable  in- 
ferences from  the  evidence  that  was  'intro- 
duced. 

It  must  be  conceded  that  if  this  evidence 
thus  introduced,  or  any  inference  that  can 
reasonably  be  drawn  therefrom,  is  capable 
of  two  constructions  of  meanings,  that  the 
trial  court  committed  an  error  in  refusing 
to  permit  a  jury  to  pass  upon  the  same; 
for  it  is  only  permissible  to  direct  a  verdict 
where  the  evidence  is  such  that  all  men 
will  reach  the  same  conclusion.  We  have 
carefully  considered  this  evidence;  and  the 
most  favorable  construction  that  we  can 
L.RJk.l917C. 


place  upon  it,  so  far  as  the  plaintiff  in 
error  is  concerned,  is  that  he  assigned  his 
lease  to  Jones  and  Cross,  notified  the  owner 
of  the  property  of  that  fact,  and  refused  to 
hare  anything  further  to  do  with  the  real 
estate  that  he  had  leased.  The  evidence 
further  shows  that  Jones  and  Cross  paid 
the  rent  just  as  McFarland  had  paid  it 
before,  by  depositing  the  same  to  the  credit 
of  Cecil  in  the  First  National  Bank,  to 
whom  deposit  slips  were  sent  showing  by 
whom  the  deposits  were  made. 

It  is  not  claimed  here  that  Cecil,  the 
then  owner  of  the  property,  ever  consented 
or  agreed  to  release  McFarland  or  to  accept 
Jones  and  Cross  as  his  tenants  instead  of 
McFarland,  further  than  what  consent 
might  arise  by  silence  or  failure  to  object 
to  the  propositions  advanced  by  McFarland. 
So  far  as  this  record  is  concerned,  Jones 
and  Cross  were  strangers  to  McFarland, 
and  their  ability  to  comply  with  said  lease 
contract  unknown  to  him;  and  we  must 
say,  as  under  the  evidence  as  we  view  it, 
a  novation  of  the  contract  is  not  shown 
here,  nor  did  Cecil  do  or  fail  to  do  any  act 
which  could  reasonably  be  construed  as  an 
indication  upon  his  part  to  release  McFar- 
land from  his  contract,  or  to  substitute 
in  his  stead  Jones  and  Cross  as  his  tenants. 

One  branch  of  this  case^was  evidently  be- 
fore the  supreme  court  in  the  case  of  Mc- 
Farland V.  Lanier,  —  Okla.  — ,  150  Pac. 
1097,  wherein  this  court  Said:  "To  efiTect 
a  novation  of  a  lease  contract,  there  must 
be  a  substitution,  by  agreement  of  parties, 
of  a  new  and  a  release  of  the  old  tenant, 
or  the  existence  of  facts  and  circumstances 
which  create  a  surrender  and  acceptance  of 
the  leased  premises  by  operation  of  law; 
and  such  novation  must  be  proved  by  a  clear 
preponderance  of  the  evidence." 

In  24  Cyc.  1183,  it  is  held:  "The  fact  that 
a  lessee  sublets  the  premises  does  not  affect 
his  liability  to  the  lessor  for  the  rent,  un- 
less the  subtenant  is  accepted  by  the  land- 
lord as  his  immediate  tenant,  in  which  case 
the  original  lessee  is  discharged  from  lia- 
bility from  rent  accruing  subsequent  to 
such  acceptance.  A  mere  agreement,  how- 
ever, to  pay  rent  to  the  lessor,  or  the  mere 
acceptance  of  rent  by  the  landlord  from  a 
subtenant,  is  not  of  itself  sufficient  to  re- 
lieve the  lessee  from  liability  for  future 
rent." 

This  question  was  before  the  supreme 
court  of  California  in  Brosnan  v.  Kramer, 
135  Cal.  36,  66  Pac.  979,  wherein  the  court 
held:  "The  mere  accepting  rent  from  one 
in  possession  under  the  lease  would  not 
have  that  effect.  The  lessee  cannot,  by 
assigning  his  lease,  rid  himself  of  liability 
under  the  covenants.  The  effect  of  the 
assignment  is  to  make  the  lessee  a  surety 
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to  the  lessor  for  the  assignee;  who,  as  be- 
tween himself  and  the  lessor,  is  the  principal 
bound  whilst  he  is  assignee,  to  pay  the  rent 
and  perform  the  covenants.' " 

Also  in  the  case  of  Decker  v.  Hartshorn, 
60  N.  J.  L.  548,  38  Atl.  678,  it  is  held: 
"The  mere  receipt  of  rent  by  a  landlord 
from  an  underlessee  does  not  evidence  his 
assent  to  the  abandonment  of  the  demised 
premises  by  the  original  lessee,  and  is  no 
proof  of  his  acceptance  of  such  underlessee 
as  tenant." 

Also  the  appellate  court  of  Indiana  in 
Aberdeen  Coal  &  Min.  Co.  v.  JbiVansville,  14 
Ind.  App.  621,  43  N.  E.  316,  said:  "Where 
a  lessee  of  a  wharf  from  a  city  had  aban- 
doned it,  the  collection  of  wharfage  by  the 
city  from  a  shipper  who  used  it  occasionally 
during  the  remainder  of  the  term  would  not 
operate  as  a  surrender  of  the  lease,  and  re- 
lease the  lessee  from  pajrment  of  rent." 

In  the  case  of  Schachter  ▼.  Tuggle  Co.  8 
Ga.  App.  561,  70  S.  £.  93,  the  court  of  ap- 
peals of  Greorgia  said:  "Even  where  there 
is  no  provision  for  the  subletting  of  the 
premises,  a  substitution  of  tenants  does  not 
necessarily  take  place  merely  because  the 
landlord  receives  the  payment  of  the  rent 
from  an  undertenant,  to  whom  the  original 
tenant  has  subleased  the  property.  It  re- 
quires a  contract,  express  or  implied,  to 
bring  about  a  substitution  of  tenants. 
Cuesta  V.  Goldsmith,  1  Ga.  App.  48,  57  S. 
E.  983.  'Where  the  lease  contains  an  ex- 
press agreement  or  covenant  by  the  lessee 
to  pay  rent,  he  remains  liable  for  rents  to 
accrue,  though  he  assigns  the  lease.  And 
this  liability  of  the  lessee  is  not  affected 
by  the  fact  that  the  landlord  accepts  pay- 
ment of  the  rent  from  the  assignee.' " 

In  the  case  of  Bees  v.  Lowy,  57  Minn. 
381,  59  N.  W.  310,  the  supreme  court  of 
Minnesota  said:  "A  surrender  by  opera- 
tion of  law  can  only  be  built  up  by  invok- 
ing and  relying  on  the  doctrine  of  estoppel, 
— ^upon  a  condition  of  facts,  voluntarily  as- 
sumed, incompatible  with  the  existence  of 
the  relation  of  landlord  and  tenant  between 
parties  who  have  occupied  that  position. 
Nothing  is  better  settled  than  that  a  sur- 
render of  the  lease,  or  a  release  of  the  lessee, 
is  not  to  be  implied  from  the  mere  facts 
that  the  lessor  assented  to  the  assignment 
of  the  lease,  and  accepted  rent  from  the 
assignee  in  possession;  and  this  is  the  very 
most  which  the  evidence,  admitted  or 
offered,  tended  to  prove  that  plaintiff  had 
done,  at  least,  until  after  the  June  rent 
was  due,  and  fully  earned." 

And  in  the  syllabus  of  that  case  it  was 
held: 

"1.  That  there  was  no  evidence  tending 
to  prove  a  surrender  of  a  lease,  and  a  release 
of  the  lessee  from  its  covenants,  either  by 
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the  contract,  of  the  parties  or  by  operation 
of  law." 

"2.  A  surrender  of  a  lease  by  operartion 
of  law  cannot  be  implied  from  the  mere 
fact  that  the  lessor  assented  to  an  assign- 
ment of  the  lease,  and  subsequently  accepted 
rent  from  the  assignee  in  possession." 

In  the  case  of  Jones  y.  Barnes,  45  Mo. 
App.  590,  it  is  said: 

"1.  Where  there  is  an  express  covenant 
to  pay  rent,  the  mere  assignment  of  the 
lease  by  the  lessee,  though  with  the  con- 
sent of  the  landlord,  and  collection  of  rent 
from  the  subtenant  by  the  landlord,  will 
not  amount  to  a  surrender." 

**2.  When  a  tenant  is  not  under  express 
covenant  to  pay  rent  to  his  landlord,  and 
is  <Nily  liable  by  reason  of  his  use  and  occu- 
pation, such  liability  results  from  privity 
of  estate,  and|  if  this  is  broken  by  hia  as- 
signment of  the  lease  by  the  consent  of 
the  landlord  and  acceptance  of  rent  from 
the  assignee,  it  ia,a  surrender  by  operation 
of  law." 

"3.  Where  there  is  an  express  covenant 
to  pay  the  rent,  the  mere  breaking  of  the 
privity  of  estate  will  not  release  the  lessee. 
There  must  be  an  assent  of  the  landlord  to 
the  assignment  and  the  acceptance  of  the 
subtenant  by  the  landlord  with  the  intent 
to  substitute  him  in  the  place  of  the  orig- 
inal lessee.  By  merely  collecting  rents  from 
the  assignee  or  sublessee,  the  landlord  does 
not  discharge  the  original  lessee,  who  is 
bound  by  an  express  promise." 

In  the  case  of  Ghegan  v.  Young,  23  Pa. 
18,  it  is  said:  "1.  An  action  of  debt  by  a 
landlord  against  a  tenant  for  rent,  being 
founded  upon  the  actual  enjoyment  of  the 
premises,  an  assignment  by  the  lessee  to 
another,  with  the  assent  of  the  landlord, 
would  be  a  defense  in  such  an  action;  but 
where  the  action  is  not  founded  on  the  priv- 
ity of  estate,  but  on  the  lease  itself  and 
the  covenants  or  promises  contained  in  it, 
an  assignment  of  the  term  by  the  lessee 
even  with  the  assent  of  the  landlord  does 
not  discharge  the  lessee  from  his  express 
contract  to  pay  rent,  even  though  the  land- 
lord received  some  rent  from  the  assignee, 
no  discharge  of  the  lessees  from  their  con- 
tract appearing." 

In  the  case  of  Ranger  v.  Bacon,  3  Misc. 
95,  22  N.  Y.  Supp.  651,  it  is  held: 

"1.  In  an  action  for  rent  reserved  in  a 
sealed  lease,  it  appeared  that  the  lessees 
assigned  the  lease  to  C,  with  the  written 
consent  of  the  lessor,  as  required  by  tlie 
lease.  C.  covenanted  to  assume  the  rent, 
and  thereafter  the  lessor,  with  the  knowl- 
edge of  the  assignment,  accepted  the  next 
month's  rent  from  C.  Held,  that  such  facts 
do  not,  as  a  matter  of  law,  establish  a  sur- 
render and  acceptance  of  the  lease." 
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^.  Nor  does  the  substitution  of  one  ten- 
ant in  the  place  of  another  operate,  as  a 
matter  of  law,  to  discharge  the  latter  from 
future  performance  of  his  express  cove- 
nants." 

In  Underhill  on  Land,  ft  T.  660,  it  is  said : 
''In  case  a  lease  contains  an  express  cove- 
nant which  binds  the  lessee  to  pay  rent,  the 
assignment  of  the  lease,  with  the  assent  of 
the  lessor,  does  not  release  the  assignor 
from  the  express  covenant  to  pay  r«it, 
though  the  assignee  expressly  assumes  all 
the  covenants  of  the  lease,  and  though  the 
lessor  subsequently  to  the  assignment  col- 
lects the  rents  accruing  from  the  assignee. 
Thus  the  consent  to  an  assignment,  given  by 
the  landlord,  where  it  is  given  solely  to  pre- 
vent a  forfeiture,  does  not  release  the  lessee 
from  his  liability  on  the  covenants  of  the 
lease.  The  receipt  by  the  lessor  of  rent  from 
an  assignee  of  a  lease,  who  has  expressly 
covenanted  to  pay  the  rent,  does  not  dis- 
charge the  lessee  from  his  express  contract 
to  pay  rent;  for  it  is  nothing  more  than  ac- 
cepting the  payment  of  the  rent  from  the 
assignor  through  the  hands  of  another  per- 
son. The  assignor  of  the  lease  is  primarily 
liable  to  the  lessor  on  his  covenant  for  the 
rent,  as  it  accrues  subsequently  to  the  as* 
signment,  and  the  assignor  continues  liable 
as  a  surety  of  the  assignee  unless  the  land- 
lord in  fact  accepts  a  surrender  from  the 
assignor  or  enters  into  an  express  stipula- 
tion releasing  him  from  liability.  Not  only 
is  the  lessee  primarily  liable  on  the  covenant 
to  pay  rent,  but  his  surety  still  continues 
liable  for  a  default  subsequent  to  the  as- 
signment, and  is  not  discharged  by  an  as- 
signment or  by  the  acceptance  of  rent  of  the 


assignee  by  the  assignor,  unless  a  new  lease 
or  a  surrender  is  shown.  But  where  the 
obligation  of  the  original  lessee  to  pay  rent 
is  only  that  which  is  implied  by  the  law 
from  the  privity  of  estate  which  is  created 
by  his  occupation  of  the  premises  under  an 
assignment,  his  subsequent  assignment, 
though  without  the  assent  of  the  lessor, 
extinguishes  this  privity  which  existed  be- 
tween him  and  the  lessor,  and  he  is  no 
longer  liable  primarily  or  as  a  surety  for 
the  payment  of  the  rent  by  his  assignee." 

We  are  of  th4  opinion  that  the  evidence 
introduced  in  the  court  below  did  not  en- 
title plaintiff  in  error  to  have  this  cause 
submitted  to  a  jury,  and  the  judgment  of 
the  trial  court  in  directing  a  verdict  was 
proper. 

Upon  the  item  of  repairs,  for  which  judg- 
ment was  rendered  against  the  plaintiff  in 
error,  we  are  of  the  opinion  that  the  same 
was  not  justified  by  this  record;  for  under 
the  pleadings  it  was  incumbent  upon  the 
defendant  in  error  Mayo  to  introduce  some 
evidence  fixing  liability  upon  the  plaintiff 
in  error,  which  was  not  done.  The  judg- 
ment here  as  to  $73,  with  interest  at  the 
rate  of  6  per  cent  from  the  2d  of  May,  1912, 
was  improperly  rendered,  and  the  judgment 
of  the  court  will  be  modified  to  that  extent. 
In  all  other  things,  that  judgment  is  af- 
firmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  January  SO, 
1917. 
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G.  W,  LIVENGOOD  et  al.,  Plffs.  in  Err., 

v. 

C.  R.  BALL  et  al. 

(—  Okla.  — ,  162  Pac.  768.) 

Writ  ^  nonresident  plaintiff  ^  attend- 
ing trial. 

Nonresident  plaintiffs  who  voluntarily 
come  within  the  jurisdiction  of  the  courts 
of  this  state  to  attend  the  trial  of  litiga- 
tion commenced  by  them  against  citizens  of 
this  state  are  not  exempt  from  service  of  a 

Headnote  by  Habdy,  J. 

— «—  ■   !■  ■         i  I  II   .      ■  ■  » 

Note. «- The  exemption  of  a  nonresident 
party  from  service  of  civil  process  while  in 
the  state  in  connection  with  a  case,  is  dis- 
cussed in  the  notes  to  Long  v.  Hawken,  42 
L.RAl.(N.S.)  1101;  Vaughn  v.  Boyd,  L.R.A. 
1915A,  694;  and  Buroughs  v.  Cocke,  L.R.A. 
1916E,  1173. 
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summons  in  an  action  by  defendants  for 
relief  connected  with  the  subject  of  the 
litigation  commenced  by  them,  when  a  full 
and  complete  adjustment  of  the  rights  of 
the  parties  cannot  be  had  in  the  first  ac- 
tion, and  where  full  relief  would  be  denied 
the  citizens  of  this  state  in  coiurts  of  the 
state  of  plaintiffs'  residence. 
For  other  cases,  see  Writ  and  Process,  IL 
d,  2,  in  Dig,  1-52  N.  S. 

(December  5,  1916.) 

ERROR  to  the  District  Court  for  Okla- 
homa County  to  review  a  judgment  in 
plaintiffs'  favor  in  an  action  brought  to 
recover  a  penalty,  interest,  and  attorneys' 
fees  for  the  exaction  of  usurious  interest. 
Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  ETverest  &  Campbell,  for  plain- 
tiffs in  error : 

Defendants  were  exempt  from  service  of 
process,   and   their  motion   to  quash   that 
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service  should  have  been  sustained  by  the 
trial    court. 

Martin  v.  Bacon,  76  Ark.  158,  113  Am. 
St.  Rep.  81,  88  S.  W.  863,  6  Ann.  Cas. 
33<>;  Wilson  v.  Donaldson,  117  Ind.  356, 
3  L.R.A,  266,  10  Am.  St.  Rep.  48,  20  N. 
E.  250;  Fox  v.  Hale  &  N.  Silver  Min.  Co. 
108  Cal.  369,  41  Pac.  306;  Bolz  v.  Crone, 
64  Kan.  670,  67  Pac.  1108;  Bolgiano  v. 
Gilbert  Lock  Co.  73  Md.  132,  25  Am.  St. 
Rep.  582,  20  Atl.  788;  Mitchell  v.  Huron 
Circuit  Judge,  53  Mich.  541,  19  N.  W,  176; 
Letherby  v.  Shaver,  73  Mich.  600,  41  N.  W. 
677;  Sherman  v.  Gundlach,  37  Minn.  118, 
33  N.  W.  549 ;  First  Nat.  Bank  v.  Ames,  39 
Minn.  179,  39  N.  W.  308;  Linton  v.  Cooper, 
54  Neb.  438,  69  Am.  St.  Rep.  727,  74  N.  W. 
842;  Ela  v.  Ela,  68  N.  H.  312,  36  AtL  15; 
Richardson  v.  Smith,  74  N.  J.  L.  Ill,  65  Atl. 
162 ;  Person  v.  Grier,  66  N.  Y.  124,  23  Am, 
Rep.  35;  Goldsmith  v.  Haskell,  120  App. 
DiT.  403,  105  N.  Y.  Supp.  327;  Powell  v. 
Pangborn,  161  App.  Div.  453,  145  N.  Y. 
Supp.  1073;  Cooper  v.  Wyman,  122  N.  C* 
784,  65  Am.  St.  Rep.  731,  29  S.  E.  947; 
Barber  v.  Knowles,  77  Ohio  St.  81,  14  L.R.A. 
(N.S.)  663,  82  N.  E.  1065,  11  Ann.  Cas. 
1144;  Andrews  v.  Lembeck,  46  Ohio  St.  38, 
16  Am.  St.  Rep.  547,  18  K  E.  483;^  Sofge  v. 
Lowe,  131  Tenn.  626,  L.R.A.1916A,  734,  176 
S.  W.  106;  Cameron  v.  Roberts,  87  Wis.  291, 
41  Am.  St.  Rep.  43,  58  N.  W.  376;  Skinner 
&  M.  Co.  V.  W^aite,  155  Fed.  828;  Roschynial- 
ski  V.  Hale,  201  Fed.  1017;  Peet  v.  Fowler, 
170  Fed.  618;  Re  Smith  Constr.  Co.  224 
Fed.  228;  Pearce  v.  Sutherland,  3  Alaska, 
302. 

Messrs.  B.  O.  Young  and  Warren  K. 
Snyder  for  defendants  in  error. 

Hardy,  J.,  delivered  the  opinion  of  the 
court : 

This  case  presents  for  review  a  judgment 
of  tlie  district  court  of  Oklahoma  county  in 
favor  of  defendants  in  error,  who  were  plain- 
tiffs below,  against  plaintiffs  in  error,  who 
were  defendants  below,  for  the  sum  of  $3,- 
041.60,  interest  and  attorneys*  fees,  as  a 
penalty  for  the  exaction  of  usurious  interest. 
The  parties  will  be  referred  to  as  they  ap- 
peared in  the  trial  court.  The  case  of 
Livengood  v.  Ball,  —  Okla.  —,  162  Pac. 
766,  presents  some  of  the  questions  involved 
herein.  That  case  was  a  suit  to  recover 
upon  a  note  and  foreclose  a  mortgage  given 
as  security  therefor,  in  which  the  defense 
was  urged  that  said  note  was  usurious, 
and  that  defendants  therein  had  paid  to 
plaintiffs  therein  an  amount  more  than  suffi- 
cient to  discharge  the  indebtedness  which 
they  were  legally  entitled  to  recover.  This 
action  grows  out  of  the  same  transaction; 
and  it  is  conceded  by  counsel  that,  so  far 
as  the  facts  out  of  which  the  controversy 
L.RJ^.1917C. 


grew  are  concerned,  this  case  is  governed 
by  the  decision  in  No.  5540. 

The  question  whether  the  defendants  were 
exempt  from  service  of  process  in  this  suit 
remains  for  determination.  They  were  in 
attendance  upon  the  district  court  of  Okla- 
homa county  at  the  trial  had  in  No.  5540, 
when  they  were  served  with  summons,  and 
it  is  claimed  they  were  exempt  therefrom, 
and  their  motion  to  quash  the  service  of 
summons  herein  should  have  been  sustained. 

A  certain  phase  of  this  question  was  be- 
fore this  court  in  Burroughs  v.  Cocke,  — 
Okla.  —,  L.R.A.1916E,  1170,  156  Pac.  196, 
where  it  was  held  that  a  nonresident  who 
voluntarily  came  within  this  state  for  tho 
purpose  of  attending  upon  the  taking  of 
depositions  to  be  used  in  the  trial  of  a  case 
pending  in  another  jurisdiction  in  whicb 
he  was  plaintiff  was  privileged  from  serv- 
ice of  summons  while  within  the  state  upon 
that  business,  and  that  he  did  not  forfeit 
this  privilege  merely  because  he  transacted 
other  business  not  connected  with  the  tak- 
ing of  the  depositions,  provided  the  controll- 
ing cause  of  his  being  within  the  state  was 
the  taking  of  the  depositions;  but,  because 
the  trial  court  found  that  the  controlling 
motive  which  brought  him  within  the  juris- 
diction of  the  courts  of  this  state  was  not 
the  taking  of  such  depositions,  the  party- 
there  was  denied  the  exemption  claimed. 
It  was  suggested  by  counsel  that  this  doc< 
trine  of  immunity  had  been  generally  ex- 
tended only  to  defendants,  and  not  plain- 
tiffs, but  in  the  opinion  by  Mr.  Commis- 
sioner Mathews,  it  was  said:  '*Our  investi- 
gation leads  us  to  the  conclusion  that  no 
distinction  has  generally  been  made  between 
a  plaintiff  and  a  defendant,  the  reason  for 
the  rule  including  both  alike." 

And  the  opinion  cites  in  support  of 
this  conclusion  the  case  of  Fisk  v.  Wfest- 
over,  4  S.  D.  233,  46  Am.  St.  Rep.  780,  55 
N.  W.  961.  Defendants  contended  that  they 
are  within  the  rule  as  thus  generally  stated. 
Without  going  into  an  extensive  discussion 
of  the  origin  and  history  of  this  rule,  it  may 
be  stated  that  a  large  number  of  the  courts 
have  in  general  terms  declared  that  suitors 
attending  court  in  a  jurisdiction  other  than 
that  of  their  residence  are  entitled  to  this 
privilege,  and  make  no  distinction  between 
parties  plaintiff  and  defendant.  This  is  not 
a  universal  rule,  however;  for  in  a  number 
of  cases  the  rule  is  denied  where  the  person 
claiming  the  exemption  is  plaintiff  in  a 
suit  within  the  jurisdiction  of  the  state  in 
which  the  exemption  is  claimed.  Bishop  v. 
Vose,  27  Conn.  1;  Mullen  v.  Sanborn,  79 
Md.  364,  25  L.R.A.  721,  47  Am.  St.  Rep. 
421,  29  Atl.  522;  Capwell  v.  Sipe,  17  R.  L 
475,  33  Am.  St.  Rep.  890,  23  Atl.  14;  Bald- 
win V.  Emerson,  16  R.  I.  304,  27  Am.  St 
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Kep.  741,  15  Atl.  88;  Baisley  ▼.  Baisley^ 
113  Mo.  544,  35  Am.  St.  Rep.  726,  21 
S.  W.  29;  Guynn  v.  McBaneld,  4  Idaho,  605, 
95  Am.  8t.  Hep.  158,  43  Pao.  74;  Tiedemann 
▼.  Tiedemann,  35  Nev.  259,  129  Pac.  313; 
Nichola  v.  Horton  (C.  C.)  4  MoCrary,  667, 
14  Fed.  327 ;  Iron  Dyke  Copper  Min.  Co.  v. 
Iron  Dyke  R.  Co.  (C.  C.)  132  Fed.  208. 

The  exemption  was  sustained  in  case  of  a 
noaresident  plaintiff  in  Roberta  v.  Thomp- 
son,  149  App.  Div.  437,  134  N.  Y.  Supp. 
963,  but  the  court  stated  they  were  not 
prepared  to  say  the  courts  of  New  York 
would  not  take  jurisdiction  of  a  nonresident 
plaintiff  if  it  should  appear  necessary  for 
the  full  protection  of  citizens  of  that  state 
against  whom  the  nonresident  plaintiff  had 
brought  his  action. 

One  of  the  defendants  lives  in  Missouri, 
while  another  Uvea  in  Pennsylvania.  By 
the  laws  of  this  state  a  person  who  had  paid 
usurious  interest  upon  a  contract  was  not 
permitted  at  the  time  the  litigation  in  No. 
5540  was  commenced  to  recover  such  usury 
in  an  action  upon  the  contract  claimed  to 
be  usurious,  by  way  of  counterclaim  or  cross 
petition  therein,  but  was  required  to  seek 
the  recovery  thereof  in  a  separate  action. 
Miller  v.  Oklahoma  State  Bank»  —  Okla. 
— ,  157  Pac.  767.  Hence  plaintiffs  could 
not  in  that  action  obtain  a  recovery  of  the 
usurious  interest  paid  by  them;  and  if  the 
exemption  be  allowed,  and  plaintiffs,  who 
are  citizens  of  the  state,  be  required  to 
seek  redress  in  the  courts  of  the  respective 
states  of  defendants*  residence,  they  will 
be  met  with  this  situation:  By  the  laws 
of  the  state  of  Missouri  one  who  has  volun- 
tarily paid  unlawful  interest  upon  a  usur- 
ious contract  cannot  recover  it  back  by  suit. 
Ransom  v.  Hays,  39  Mo.  445;  Rutherford 
v.  Williams,  42  Mo.  18;  Corby  v.  Bean, 
44  Mo.  379;  Ferguson  v.  Soden,  111  Mo. 
208,  33  Am.  St.  Rep.  512,  19  S.  W.  727. 
Therefore  plaintiffs  would  be  denied  a  reme- 
dy in  that  state.  By  the  laws  of  Pennsyl- 
vania an  action  n.ay  be  brought  to  recover 
usurious  interest  paid  within  six  months 
from  the  date  of  such  payment;  and  should 
this  case  be  reversed,  and  plaintiffs  rele- 
gated to  an  action  in  the  courts  of  that 
state,  their  cause  of  action  would  be  barred 
by  the  Statute  of  Limitations.  Purdon's 
Dig.  13th  ed.  p.  1988,  title  "Interest." 
There  is  this  additional  difference  between 
the  laws  of  this  state  and  that  of  Pennsyl- 
vania: By  the  laws  of  this  state  a  person 
who  has  paid  usurious  interest  may  recover 
double  the  entire  amount  of  interest  so 
paid,  while  the  recovery  in  Pennsylvania 
would  be  limited  to  the  actual  amount  of 
interest  in  excess  of  the  legal  rate  which 
he  had  paid. 

In  Burroughs  v.  Cocke,  supra,  it  is  stated : 
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'The  reason  for  granting  this  immunity  to 
suitora  is  varied,  aome  placing  it  as  a  per* 
sonal  privilege  to  the  suitor,  and  others  as 
good  public  policy  that  courts  should  not 
be  hampered  by  having  those  in  attendance 
upon  it  pounced  upon  by  other  litigants." 

Whatever  the  reason  for  the  rule  may  be 
in  the  present  case,  we  think  it  should  not 
be  applied;  otherwise  it  would  be  giving  a 
nonresident  an  undue  advantage  over  a  resi- 
dent of  this  state  in  the  courts  of  this  juris- 
diction by  permitting  such  nonresident  to 
c<»ie  into  oar  ooavts  and  maintain  an  aetioH 
upon  a  contract  tainted  with  uaury  in  violii^ 
tion  of  the  law  of  this  state  in  which  full  we-* 
lief  could  not  be  graated  to  our  citizeiMy 
aad  be  exempt  from  an  action  against  hia 
to  recover  a  penalty  imposed  by  the  law«  ol 
thia  state  for  the  unlawful  exaction  of  sncli 
usury,  when  a  remedy  would  be  denied  to 
the  citiaens  of  this  state  should  they  be 
required  to  seek  redress  in  the  eonrte  of  the 
states  of  defendants'  residence. 

It  will  not  do  to  flay  that  in  no  event  can 
a  foreign  litigant  be  subject  to  process  in 
this  eliate.  fiiioald  nonieeidemts  in  attend- 
ance upon  a  trial  of  a  case  wherein  he  was 
pladntiff  violate  any  of  the  criminal  laws 
of  this  state,  he  would  be  subject  to  arreaft 
flond  proaecution  therefor;  and  should  he 
commit  any-  civil  wrong  during  his  sojourn, 
it  would  be  folly  to  say  that  a  citizen  of 
this  state  could  not  invoke  the  aid  of  ita 
courta  to  redress  such  wrongs,  but  must 
wait  until  the  nonresident  returns  to  hie 
home,  which  may  in  some  cases  be  in  a 
foreign  country  entirely  out  of  the  reach 
and  beyond  the  means  our  own  citizens  pur- 
sue. 

The  motion  to  quash  service  was  properly 
overruled,   and   the   judgment   is   affirmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  January  30, 
1917. 


UNITED   STATES  CIHCDXT  COURT 
OF  APPEALS,  THIRD  CIRCUIT. 

Du  BOIS  ELECTRIC  COMPANY,  Plff.  is 

Err., 
v. 

FIDELITY  TITLE  ft  TRUST  COMPANY, 
Ancillary  Adm.,  etc.,  of  Vernon  W.  Pan- 
coast,  Deceased. 

(238  Fed.   129.) 

Negligence  —  contractor  —  surrender  of 
property  —  liability  to  stranger. 

One  who  erects  a  banner  across  a  publio 

Note. —  The  liability  of  a  contractor  to 
a  third  person  for  defects  in  his  work  after 
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street  for  a  political  party,  being  paid  for 
his  services  and  terminating  his  connection 
with  the  job  as  soon  as  it  is  done  except  to 
place  lights  upon  it  under  similar  contract 
at  a  later  date,  is  not  liable  for  injury  to 
a  pedestrian  oa  the  highway  by  the  fall  of 
the  banner  during  a  wind  storm,  although 
the  work  was  negligently  done. 
For  other  cases,  see  Master  and  Servant,  IV, 
in  Di^,  1-52  N.  8. 

(December  26,  1016.) 

FT^RROR  to  the  District  Court  of  the  Unit- 
!i  ed  States  for  the  Western  District  of 
Pennsylvania  (Thomson,  District  Judge)  to 
review  a  judgment  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  ia- 
juries  resulting  from  the  fall  of  a  banner 
which  had  been  erected  by  defendant.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Bufflng^n,  McPherson,  and 
Woolley,  Circuit  Judges. 
'   Messrs.  A.  li.  Cole  and  H.  B.  Hartswick 
for  plaintiff  in  error. 

Messrs.  Sterrett  &  Acbeson  and  Charles 
Alvin  Jones,  for  defendant  in  error: 

The  rule  relieving  a  contractor  from  lia* 
bility  for  negligence  when  out  of  control  of 
the  negligent  condition  has  no  application 
where  the  negligent  work  or  condition 
amounts  to  a  nuisance. 
'  Smith  V.  Elliott,  9  Pa.  345;  Young  v. 
Smith  k  K.  Co.  124  Ga.  475,  110  Am.  St. 
Rep.  186,  52  S.  E.  765,  4  Ann.  Cas.  226, 
19  Am.  Neg.  Rep.  132;  Marquardt  v.  Ball 
Engine  Co.  68  C.  C.  A.  462,  122  Fed.  374; 
Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep. 
311;  Pennsylvania  Steel  Co.  v.  Elmore  A 
H.   Contracting  Co.   175   Fed.   176. 

McPherson,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

On  October  12,  1912,  a  banner  stretched 
across  a  street  in  the  borough  of  Du  Bois 
fell  and  severely  injured  Vernon  W.  Pan- 
coast,  a  citizen  of  New  York.  In  the  fol- 
lowing March  he  sued  the  borough,  and  in 
August,  1914,  obtained  a  judgment,  which 
was  removed  to  this  court  by  a  writ  of 
vcjroT  and  afterward  reversed.  Du  Bois  v. 
Pancoast,  133  C.  C.  A.  662,  218  Fed.  60. 
On  October  6,  1914,  while  the  writ  of  error 
was  pending,  he  brought  a  second  suit, 
naming  the  Du  Bois  Electric  Company,  the 
Deposit  National  Bank,  and  Joseph  Ben- 
singer  (who  we  understand  was  the  tenant 
of  the  Conuncrcial  Hotel)  as  defendants, 
^e   suit   against   the   borough   was   aban- 

its  completion  and  acceptance  is  discussed 
in  the  notes  to  First  Prcsby.  Congregation 
y.  Smith,  26  L.R.A.  504;  Thornton  v.  Dow, 
82  L.R.A.(N.S.)  968;  and  Wood  v.  Sloan, 
L.R.A.1915E.  768. 
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doned,  and  the  second  action  was  discon- 
tinued so  far  as  the  bank  and  Bensinger 
were  concerned.  Pancoast  died  in  Novem- 
ber, 1915,  and  the  Fidelity  Title  &  Trust 
Company  carried  on  the  action  as  ancillary 
administrator.  A  verdict  and  judgment  for 
the  plaintiff  having  been  obtained  in  Au- 
gust, 1916,  the  present  writ  of  error  was 
taken  out.  The  following  facts,  which  are 
quoted  from  the  former  opinion,  appeal^ 
also  in  substance  on  the  last  trial: 

"In  October,  1912,  a  banner  of  a  political 
party  was  stretched  across  one  of  the  prin- 
cipal streets  in  the  borough  of  Du  Bois. 
One  end  of  the  supporting  cable  was  fas- 
tened to  a  chimney  that  extended  above 
the  roof  of  the  Commercial  Hotel,  a  four- 
story  brick  building  abutting  on  the  street. 
.     .     • 

"The  banner — ^which  was  of  considerable 
size,  was  made  of  rope  mesh,  and  carried 
a  portrait  on  cloth  of  one  of  the  candidates 
for  president — had  been  stretched  across  the 
street  only  a  few  days  before  October  12th. 
It  was  suspended  from  a  wire  rope  or  cable, 
and  one  end  of  the  cable  was  fastened  to 
the  chimney  in  question.  The  chimney  was 
an  extension  of  the  hotel  wall,  and  was 
about  21  inches  square,  and  probably  from 
3  to  4  feet  in  height.  The  roof  of  the 
building  was  nearly  flat,  and  a  cornice  ex- 
tended beyond  the  chimney  about  3  feet, 
overhanging  the  sidewalk  to  this  extent. 
Two  turns  were  taken  about  the  base  of 
the  chimney,  and  a  loop  was  formed  by 
clamping  the  end  to  the  body  of  the  cable. 
Witnesses  testified  that  on  the  day  in 
question  the  weather  was  Very  stormy,'  and 
described  the  wind  as  'pretty  strong*  and 
as  'unusual.'  Whatever  may  have  been  the 
cause  of  the  accident,  the  chimney  broke 
about  6  or  8  inches  above  the  roof,  and  the 
loop  probably  slipped  upward  off  the  chim- 
ney, thus  letting  the  ba,nner  down.  The 
plaintiff  was  injured,  not  by  the  banner, 
but  by  one  or  more  of  the  falling  bricks." 

On  the  trial  now  under  review  it  ap- 
peared further  that  the  electric  company 
had  put  up  the  banner  and  had  fastened 
the  supports  on  October  7th.  The  com- 
pany had  been  employed  by  M.  0.  Skinner, 
the  local  chairman  of  the  party  referred  to, 
Skinner  himself  having,  no  doubt,  obtained 
the  necessary  permission  to  use  the  build- 
ings on  each  side  of  the  street.  The  com- 
pany had  no  connection  with  the  matter 
except  lianging  the  banner,  and,  having  done 
that  work,  it  withdrew  from  the  premises, 
and  on  the  same  evening  reported  to  Skin- 
ner. On  October  12th,  the  day  the  banner 
fell.  Skinner  employed  the  company  to  string 
electric  lights  along  the  supporting  wire, 
and  this  work  was  done  in  the  morning,  the 
accident  taking  place  in  the  afternoon.   The 
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eompany  was  not  the  owner  or  occupier  of 
either  building,  and,  after  finishing  the 
work  of  erection,  it  did  not  control  or 
supervise  the  hanner  or  the  supports.  On 
the  two  occasions  named,  the  company  was 
engaged  by  Skinner  to  do  a  few  hours' 
work,  and  thereupon  left  the  premises,  and 
was  afterward  paid  for  its  services. 

The  evidence  leaves  some  room  for  doubt 
whether  the  company  should  be  regarded 
as  an  independent  contractor,  or  as  a  mas- 
ter whose  servants  are  permitted  to  accept 
temporary  employment  under  another's  con- 
trol and  direction.  It  was  testified,  with- 
out contradiction,  that  Skinner  called  at 
the  company's  office  and  asked  to  have  the 
banner  put  up;  that  the  company  sent 
two  men  to  do  the  work;  that  one  of  them 
met  Skinner  the  same  evening  and  told  him 
how  the  cable  had  been  fastened,  to  which 
Skinner  replied  that  it  was  all  right;  that 
the  company  charged  for  the  work  by  the 
hour,  paying  the  men  their  regular  wagc>4, 
and  was  afterwards  repaid  by  Skinner;  and 
that  the  company  had  no  access  to  the 
buildings  and  no  control  over  the  banner 
after  it  had  been  hung.  For  present  pur- 
poses we  shall  treat  the  contract  as  an 
independent  employment,  but  clearly  it  had 
a  very  limited  object.  The  company  was 
to  furnish  laborers  for  a  few  hours'  work 
and  to  be  repaid  the  ordinary  wages  for 
their  services.  Notliing  more  was  contem- 
plated, and  the  slightness  of  the  thing  to 
be  done,  and  the  brevity  of  time  required 
to  do  it,  go  far,  in  themselves,  to  forbid 
the  inference  that  the  company  was  in- 
tended to  have,  or  actually  did  have,  any 
further  control  after  the  men  had  finished 
the  job  and  had  left  the  premises. 

Under  all  this  evidence,  was  the  company 
liable  for  the  injury?  The  verdict  neces- 
sarily implies  that  the  work  was  negligent, 
and  for  the  legal  consequences  thereof  the 
company  may  have  been  liable  on  its  con- 
tract with  Skinner.  But  it  had  no  con- 
tract with  Pancoast,  and  if  it  is  bound  to 
make  reparation  for  his  injury,  this  must 
be  for  the  reaaon  that  it  owed  him  a  du^ 
as  a  person  lawfully  using  the  street.  But, 
as  we  decided  in  133  C.  C.  A.  662,  218  Fed. 
60,  the  banner  was  not  in  itself  a  nuisance, 
and  the  only  ground,  therefore,  for  holding 
the  defendant  liable  lo  Pancoast  would  be 
a  continuing  duty  resting  on  the  company 
so  to  maintain  the  banner  that  persons  on 
the  street  should  not  be  endangered.  Tlie 
plaintiffs  difficulty  is  that  no  facts  were 
proved  to  support  the  inference  of  such  a 
duty.  The  company's  only  relation  to  the 
work  grew  out  of  its  employment  by  Skin- 
ner, which  was  limited  in  scope  and  time, 
and  had  been  fully  performed.  T)ie  com- 
L.RJ1.1917C. 


pany  had  no  further  control  over  the  ban- 
ner.    It  had  nothing  to  do  with  the  sup- 
porting   buildings,    and    had    no    right    to 
enter  them  without  permission  from  the  oc- 
cupiers.    Its  connection  with  the  transac- 
tion had  ceased, — ^the  stringing  of  the  lights 
was  a  second  and  separate  employment,  and 
does  not  strengthen  the   plaintiff's  case,-— 
and  we  can  find  no  evidence  to  support  the 
theory  on  which  the  jury  was  allowed  to 
find  a  verdict.    A  Pennsylvania  decision  in 
point  is  Curtin  v.  Somerset,  140  Pa.  70,  19 
L.R.A.  322,  23  Am.  St.  Rep.  220,  21  Atl. 
244.     There,  a  contractor  to  erect  a  hotel 
disobeyed  the  specifications  and  built  the 
porch  negligently.    After  the  hotel  liad  beef 
turned  over  to  a  tenant  of  the  owner,  a 
guest   who   suffered   injury    by    reason    of 
the  contractor's  conduct  sued  him  for  dam- 
ages, but  was  not  allowed  to  recover,  the 
court  saying:     "The  question  arises,  what 
is  the  responsibility  of  the  contractor  un- 
der such  circumstances?    That  he  would  b^ 
responsible   to   the  company   for  any   loss 
sustained  by  it  in  consequence  of  his  failure 
to  erect  the  building  in  conformity  to  the 
plans  and  specifications  may  be  conceded* 
There  was  a  contractual  relation  between 
them,  and   for  breach  of  a  contract^   not 
known  to  and  approved  by  the  company, 
he  would  he  liable.     Is  he  also  liable  for 
an  injury  to  a  third  person  not  a  party  to 
the  contract,  sustained  by  reason  of  defec- 
tive construction?    It  is  very  clear  that  he 
was  not  responsible  by  force  of  any  con- 
tractual relation,  for,  as  before  observed, 
there  was  no  contract  between  these  par- 
ties, and  hence  there  could  have  been   no 
breach.    If  liable  at  all,  it  can  only  be  for 
a  violation  of  some  duty.    It  may  be  stated, 
as  a  general  proposition,  that  a  man  is  not 
responsible  for  a  breach  of  duty  where  he 
owes  no  duty.     What  duty  did  the  defend; 
ant  owe  to  the  plaintiff?     The  latter  was 
not  upon  the  porch  by  the  invitation  of  the 
defendant.    The  proprietor  oi  the  hotel,  or 
whoever  invited  or  procui«d  the  presence  of 
the  plaintiff  there^  may  be  said  to  have, 
owed  him  a  duty, — ^the  duty  of  ascertain- 
ing that  the  porch  was  of  sufficient  strength 
to  safely  hold  the  guests  whom  he  had  in- 
vited.     The    plaintiff    contended,    however, 
that  as  the  hotel  company  was  not  respon- 
sible, the  contractor  must  necessarily  be  so. 
This,  however,  is  moving  in  a  circle.    It  by 
no  means   follows  that,  because  A   is  not 
responsible  for  an  accident,  B  or  some  other 
person  must  be." 

See  also  Fitzmaurice  v.  Fabian,  147  Pa. 
199,  23  Atl.  444;  First  Presby.  Congrega- 
tion V.  Smith,  163  Pa.  561,  30  Atl.  279; 
and  the  collection  of  cases  to  be  found  in 
26  L.R.A.  505,  43  Am.  St.  Rep.  808;  Thorn- 
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ton  V.  Dow,  60  Wash.  622,  32  L:R.A.(N.8  ) 
968,  111  Pac.  899. 
The  jury  should  have  been  inBtructed  to 


find  &  verdiet  for  the  defendMit,  «iid  the 
judgment  is  therefore  reversed  aakd  a  new 
trial  awarded. 


SOUTH  CAROLINA  SUPR£M£ 
COURT, 

LEVI  F.  TAYLOR,  Respt., 

V. 

SOUTHERN  STATES  LIFE  INSURANCE 
COMPANY,  Appt 

(— .  S.  C.  — ,  91  S.  E.  326.) 

Insurance  <—  total  disability  <»  farmer. 

A  small  farmer  sixty  years  old,  illiterate 
and  wholly  dependent  for  support  upon  his 
physical  ^certions,  comes,  when  strickea 
with  disease  so  as  to  be  unable  to  do  farm- 
ing, within  the  provision  of  an  insurance 
policy  maturing  it  when  insured  becomes 
physically  disabled,  and  wholly,  continuous- 
ly, and  permanently  incapacitated  from 
carrying  on  any  gainful  occupation,  al- 
though he  is  able  to  drive  a  team,  feed  cows, 
run  a  small  dairy  business  with  the  help 
of  a  boy,  and  make  arrangements  for  farm 
purchases. 
For  other  oases,  see  Insuronoe,  VI.  c,  i,  m 

Dig,  1-52  N.  8. 

(February  10,  1917) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Common  Pleas  Circuit  Court  for 
Marion  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  benefits  under  the 
disability  clause  of  a  life  insurance  policy. 
Afiirmed. 

The  facts  are  stated  in  the  opinion. 
'     Messrs.  Aqullla  J.  Orme  and  James  W. 
Johnson,  for  appellant: 

Plaintiff  under  the  policy  in  this  case 
cannot  recover  upon  proof  of  partial  dis- 
ability. 

Fidelity  k  C.  Co.  v.  Getzendaaner,  93 
Tex.  487,  68  S.  W.  838,  65  S.  W.  179,  56 
S.  W.  826;  Smith  v.  Supreme  Lodge,  O. 
S.  F.  62  Kan.  75,  61  Pac.  416;   Bylow  v. 


t  Note.  —  Although  the  contract  involved 
in  Taylor  v.  Southern  States  L.  Ins.  Co. 
was  a  policy  of  life  insurance  with  a  clause 
maturing  it  in  part  upon  the  specified  con- 
dition of  disability,  the  question  as  to  what 
constitutes  such  liability  appears  to  be  sub- 
stantially the  same  as  that  covered  in  the 
notes  to  Turner  v.  Fidelity  &  C.  Co.  38 
L.R.A.  529;  Keith  v.  Chicago,  B.  &  I.  R.  Co. 
23  L.R.A.(N.S.)  352;  Industrial  Mut.  In- 
demnity Co.  V.  Hawkins,  29  L.R,A.(N.S.) 
636,  and  Brotherhood  of  Locomotive  Fire- 
men &  Bnginemen  ▼.  Aday,  34  L.R.A.(N-S.) 
126;  and  Holcomb  v.  Grand  Lodge,  B.  R. 
T.  L.R.A.1917B,  107,  as  to  what  constitutes 
disability  within  the  meaning  of  an  accident 
or  health  policy. 
L.R.A.1917C. 


Union  Casualty  &  Surety  Co.  72  Vt.  325, 
47  Atl.  1066;  Coad  v.  Travelers*  Ins.  Co.  61 
Neb.  563,  85  N.  W.  558;  McKinley  v.  Bank- 
er's Acci.  Ins.  Co.  106  Iowa,  81,  75  N.  W. 
670;  ^tna  L.  Ins.  Co.  v.  Lasseter,  153  Ala. 
630,  15  L.R.A.(N.S.)  252,  45  So.  166. 

The  contract  of  insurance  is  expressed 
in  the  policy,  which  speaks  for  itself;  the 
court  has  no  power  to  import  into  it  pro- 
visions not  inserted  by  the  contract  of  the 
parties. 

Roberts  v.  Willink,  21  Ga.  97;  North 
British  &  M.  Ins.  Co.  v.  Tye,  1  Ga.  App. 
380,  58  S.  E.  110;  Hartford  F.  Ins.  Co.  v. 
Winbish,  12  Ga.  App.  712,  78  S.  E.  265. 

Where  right  to  recover  rests  upon  tes- 
timony of  the  plaintiff  alone,  and  his  testi- 
mony is  contradictory  or  inconsistent,  that 
view  of  his  testimony  which  is  most  strong- 
ly opposed  to  his  right  of  recovery  will  be 
applied. 

Western  &  A.  R.  Co.  v.  Evans,  96  Ga. 
481,  23  S.  E.  494;  Atlanta  R.  &  Power  Co. 
V.  Owens,  119  Ga.  835,  47  S.  E.  213;  Farm- 
er V.  Davenport,  118  Ga.  289,  45  S.  E.  244. 

The  term  ''total  disability"  as  used  in  a 
policy  of  insurance  must  be  construed 
strictly  against  assured. 

Lyon  V.  Railway  Pass.  Assur.  Co.  46 
Iowa,  633;  Saveland  v.  Fidelity  ft  C.  Co. 
67  Wis.  174,  58  Am.  Rep.  863,  30  N.  W. 
237. 

Mr.  Hoyt  McMillan,  for  respondent: 

If  the  plaintiff  was  disabled  to  do  such 
work,  as,  considering  his  ordinary  employ- 
ment, qualifications  for  affairs,  and  station 
in  life,  could  have  been  expected  of  him, 
he  was  totally  disabled  within  the  meaning 
of  the  policy. 

McMahon  v.  Supreme  Council,  0.  O.  F. 
54  Mo.  App.  468;  Hutchinson  T.  Supreme 
Tent,  K.  M.  68  Hun,  366,  22  N.  Y.  Supp. 
801;  Wolcott  V.  United  Life  ft  Acci.  Ins. 
Asso.  55  Hun,  98,  8  N.  Y.  Supp.  263;  Gor- 
don V.  United  States  Casualty  Co.  —  Tenn. 
— ,  54  S.  W.  98;  Wall  v.  Continental  Cas- 
ualty Co.  Ill  Mo.  App.  504,  86  S.  W.  491; 
Chester  v.  National  Surety  Co.  91  S.  G.  17, 
74  S.  E.  37;  Dennis  v.  Columbia  Electric 
Street  R.  Light  ft  P.  Co.  93  S.  C.  299,  76 
S.  B.  711. 

Gage,  J.,  delivered  the  opinion  of  the 
court: 

Action  upon  a  contract  of  insurance. 
Verdiot  for  the  plaintiff  for  $531.33.  Ap- 
peal by  the  defendant.  The  insurance  was 
of  the  plaintiffs'  life,  and  for  $2,000;   but 
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tire  eoatrttct  evldenoed  by  the  polioy  had 
this  clause  written  in  it,  to  wit:  "If  the 
insured  shall  furnish  to  the  company  due 
proof  that  he  has  become  physically  dis- 
abled, and  wholly,  continuously,  and  perma- 
nently incapacitated  from  carrying  on  any 
gainful  occupation,  then  in  such  case,  im- 
mediately on  such  proof  as  aforesaid  being 
furnished  to  the  ccMupany,  the  policy  sliall 
mature  as  an  endowment  to  the  extent  of 
one  fourth  of  the  amount  insured  here- 
iinder,  which  shall  thereupon  be  paid  in 
eaah  to  the  insured,  in  part  payment  of  the 
amount  insured  hereunder." 

The  operation  of  that  clause  on  the  testi- 
mony in  the  case  makes  this  lawsuit.  The 
company  insists  that  the  testimony  offered 
by  the  plaintiff  does  not  tend  to  prove  that 
he  *'has  become  physically  disabled,  and 
wholly,  continuously,  and  permanently  in- 
capacitated from  carrying  on  any  gainful 
occupation."  Therefore  the  defendant  es- 
teems that  it  was  entitled  to  have  the  trial 
court  to  so  direct  the  jury.  Andi  while 
there  are  three  exceptions,  the  appellant's 
counsel  stated  at  the  hearing  that  the  chief 
ground  of  the  appeal  was  for  the  court's 
refusal  to  direct  a  verdict.  To  that  alone 
we  shall  direct  our  attention;  fpr  we  are 
of  the  opinion  that  the  first  and  third  ex- 
ceptionfi  are  so  devoid  of  merit  aa  to  need 
no  discussion. 

It  was  9tated  by  the  general  counsel  of 
the  company,  and  in  the  oral  argument, 
that  clauses  like  that  in  issue  first  began 
to  be  written  in  1906,  and  that  there  ha^ 
been  no  general  construction  of  the  clause 
by  the  courts  of  last  resort.  The  insistence 
of  the  defendant  is  that  the  plaintiff's  own 
testimony,  instead  of  proving  total  dis- 
ability, negatives  that  conclusion.  So  the 
case  depends  upon  what  the  plaintiff  has 
said  and  the  operatioH  of  his  ooatract  there- 
upon. If  there  may  be  two  reasonable  opin- 
ions about  the  result  of  this  process  of 
deduction,  then  the  court  was  right  to  leave 
the  inference  to  the  jury.  Th«it  rule,  like 
rules  of  law  generally,  is  plain  enough ;  the 
rub  comes  in  its  application  to  the  facts. 

We  are  satisfied  that  the  court  was  right 
to  submit  the  issue  to  a  jury.  The  setting 
of  the  case  is  this:  The  plaintiff  is  a 
man  of  sixty  years;  he  is  a  tliree-horse 
farmer;  he  never  learned  to  read  and  he 
only  learned  to  write  his  name,  and  he 
cannot  do  that  now;  he  was  suddenly  strick- 
en down  during  January  while  doing  man- 
ual labor,  was  carried  to  a  hospital  at 
Florence,  and  began  to  mend  only  in  Sep- 
tember following;  he  has  never  since  the 
atta<^  been  able  to  do  farmwork;  since  the 
ilrst  attack  he  has  been  sick  '*all  the  time 
most/*  On  cross-examination  the  plaintiff 
LJ1^.1917C. 


testified  that  when  his  wagon  waa  loaded 
he  drove  it  out  to  his  farm;  that  he  some- 
times rode  in  a  buggy  with  a  boy  who  de- 
livered milk  for  him;  that  he  looked  after 
the  feeding  of  the  cows ;  that  he  ran  a  dairy 
business  with  four  cows,  with  the  help  of  a 
fourteen-year  old  boy;  that  he  made  ar- 
rangements for  farm  purchases,  etc.  It  is 
this  testimony  upon  which  the  defense  re- 
lies to  negative  total  disability. 

The  policy  itself  is  evidence  that  the 
words  of  the  disability  clause  are  not  to  be 
literally  construed.  That  instrument  sug- 
gests several  instances  of  what  are  deemed 
total  disablements,  to  wit:  "Permanent 
loss  of  the  sight  of  both  eyes,  or  the  loss  of 
both  hands  at  or  above  the  wrist,  or  the 
k>e6  ol  both  foot  at  or  above  the  ankle,  or 
the  loss  of  one  hand  at  or  above  the  wrist 
and  one  foot  at  or  above  the  ankle,  or  be- 
ing permanently  totally  paralyzed,  are  some 
of  the  causes  which  will  be  admitted  by 
the  company  as  a  total  disablement  under 
this  clause." 

An  illiterate  three-horse  farmer,  depend- 
ent in  large  measure  on  his  own  strong 
arm  for  a  livelihood,  accustomed  and 
trained  only  to  bodily  labor,  made  by  dis- 
ease suddenly  and  generally  unfit  for  bodily 
labor,  eomes  within  the  meaning  of  the  con- 
tract; he  is  deemed  totally  disabled  when 
he  ia  no  longer  able  to  do  his  accustomed 
task,  and  such  work  aa  he  has  only  been 
trained  to  do,  and  upon  which  he  must 
depend  for  a  living.  The  man  of  waning 
years,  of  small  means^  of^  no  eduoation, 
totally  dependent  upon  the  strength  of  his 
body  for  a  livelihood,  is  bankrupt  when  the 
marvelous  and  mysterious  parts  of  his  or- 
ganism go  wrong.  If  they  do  not  answer 
the  summons  of  his  will,  if  indeed  it  is 
able  to  summon  them,  to  do  the  common 
tasks,  he  is  undone,  and  for  his  purposes 
totally  undone.  It  would  be  like  squaring 
the  circle  for  a  judge  to  undertake  to  say 
just  at  what  juncture  a  part  became  a 
whole,  at  what  period  a  disability  is  en- 
larged from  partial  to  total. 

We  think  the  circuit  judge  compassed 
the  whole  case  when  he  ruled  on  the  mo- 
tion for  a  directed  verdict.  He  said:  "I 
think  the  case  will  have  to  go  to  the  jury. 
I  think  every  case  will  have  to  stand  on  its 
own  bottom  as  to  disability.  I  am  almost, 
prepared  to  say  that  what  might  be  dis- 
ability to  one  person  might  not  be  to  an- 
other. For  example,  leaving  out  the  special 
case  mentioned  in  the  policy,  take  a  lawyer 
that  loses  both  of  his  legs;  he  could  still 
pursue  his  vocation ;  but  if  he  was  a  farmer 
or  a  carpenter  he  could  not.  So,  it  de- 
pends entirely  on  the  individual,  I  think, 
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and  that,  of  couree,  would  be  a  matter  for 
the  jury." 

The  judgment  of  the  Circuit  Court  ia  af- 
firmed. 


Hydrick,  Watts,  and  F^mseor,  JJ.,  eon- 


cur. 


The  Chief  Justice  did  not  ait* 


WISCONSIN  SUPREME  COURT. 

WISCONSIN   BRICK   COMPANY 

V. 

NATIONAL  SURETY  COMPANY,  Respt. 

CHICAGO,  MILWAUKEE,  k  ST.  PAUL 
RAILWAY  COMPANY,  Appt. 

(164  Wis.  685,  160  N.  W.  1044.) 

Bond  ~  contractors  —  freight  chargres. 

A  statutory  hond  given  by  a  contractor 
for  a  public  building,  conditioned  for  the 
paying  of  all  claims  for  labor  and  material, 
does  not  cover  a  claim  for  freight  charges 
for  transporting  material  to  the  building. 
For  other  cases,  see  Bonds,  II,  a,  in  Dig. 

1-62  N,  8, 

(January  16,  1917.) 

APPEAL  by  the  Railway  Company  from 
a  judgment  of  the  Circuit  Court  for 
Dane  County  dismissing  its  cross  complaint 
in  an  action  brought  to  recover  of  the  Sure- 
ty Company  for  services  rendered  a  con- 
tractor in  and  about  the  construction  of 
certain  buildings.    Affirmed. 

Statement  by  Wlnslow,  Ch.  J. : 
The  action  is  brought  to  recover  upon  two 
bonds  given  pursuant  to  §  3327a,  Stat.  Wis. 
to  the  Board  of  Regents  of  the  University 
of  Wisconsin  by  the  firm  (rf  W.  H.  Grady  & 
Company,  as  principals  and  the  National 
Surety  Company  as  surety  to  insure  the 
carrying  out  of  two  contracts  by  said  firm 
to  erect  two  buildings  for  the  University. 
The  bonds  were  each  conditioned  for  the 
payment  by  the  contractor  of  "all  of  the 
claims  for  work  or  labor  performed  and 
materials  furnished  in  and  about  the  erec- 
tion or  construction  of  such  building  to 
each  and  every  person  entitled  thereto." 
The  firm  of  Grady  &  Company  defaulted 
on  their  contract  aiid  went  into  bankruptcy, 
and  the  regents  took  possession  of  the  ma- 
terial and  machinery  on  the  ground  and 

Note. —  The  nature  of  labor  or  materials 
which  will  support  an  action  upon  a  con- 
tractor's bond  is  discussed  in  notes  to 
Standard  Boiler  Works  v.  National  Surety 
Co.  43  L.R.A.(N.S.)  162,  and  United  States 
Rubber  Co.  v.  Washington  Engineering  Co. 
L.R.A.1915F,  951;  and  see  later  cases,  Na- 
tional Surety  Co.  v.  United  States,  L.R.A. 
1917A,  336;  and  Southern  Surety  Co.  v. 
Municipal  Excavator  Co.  L.R.A.1917B,  558. 
L.RJ^.1917C. 


completed  the  building.  Grady  ft  Company 
were  largely  indebted  to  subcontractors  and 
materialmen,  and  the  Wisconsin  Brick  Com- 
pany brought  this  action  on  the  bond  against 
the  surety  company  alone  to  recover  for 
brick  furnished  to  Grady  &  Company  for 
the  buildings.  Upon  petition  all  laborers 
and  materialmen  having  unpaid  claims 
against  Grady  &,  Company  for  work  or  ma- 
terial on  the  two  buildings  were  joined  as 
parties  defendant  and  directed  to  file  their 
claims.  Trial  by  jury  was  waived,  and 
the  issues  arising  on  the  various  claims 
were  tried  by  the  court.  The  appellant, 
Chicago,  Milwaukee,  ft  St.  Paul  Railway 
Company  filed  its  claim  by  way  of  cross 
complaint  against  the  surety  company  to  re- 
cover the  sum  of  $838.35  for  freight  charges 
on  materials  transported  by  it  over  its  rail- 
road, which  materials  were  admittedly  used 
in  the  construction  of  the  buildings.  The 
materials  aforesaid  consisted  principally  of 
sand  and  gravel,  and  were  delivered  to 
Grady  ft  Company  upon  the  premises  at  the 
immediate  point  where  they  were  required 
for  use,  upon  a  temporary  side  track  which 
the  railway  company  had  constructed  for 
the  purpose.  The  facts  were  undisputed, 
but  the  trial  court  concluded  that  no  part 
of  the  claim  was  "for  work  or  labor  per- 
formed or  materials  furnished  in  or  about 
the  erection  or  construction"  of  either  of  the 
buildings,  and  dismissed  the  claim.  From 
this  judgment,  the  railway  company  ap- 
peals. 

Messrs.  Sanborn  tt  Blake,  O.  H.  Van 
AlBtine,  and  M.  J.  KiUilea,  for  appellant: 

The  court  erred  in  holding  that  no  part 
of  appellant's  claim  is  for  work  or  labor 
performed  or  materials  furnished  in  and 
about  the  erection  of  the  buildings. 

27  Cyc.  44;  Buehler  v.  Staudenmayer, 
146  Wis.  25,  130  N.  W.  965,  131  N.  W.  986; 
Barker  ft  6.  Lumber  Co.  v.  Marathon  Paper 
Mills  Co.  146  Wis.  12,  36  L.R.A.(N.S.) 
876,  130  N.  W.  866;  McKeen  v.  Hasdtine, 
46  Minn.  426,  49  N.  W.  195;  Brace  ft  H. 
Mill  Co.  V.  Burbank,  87  Wash.  356, 151  Pac. 
803;  Kehoe  v.  Hansen,  8  S.  D.  198,  59  Am. 
St.  Rep.  769,  65  N.  W.  1076;  Hill  v.  Twin 
Falls  Salmon  River  Land  ft  Water  Co.  22 
Idaho,  274,  126  Pac.  204;  Hill  v.  Newman, 
38  Pa.  161,  80  Am.  Dec.  473;  McClain  v. 
Hutton,  131  Cal.  132,  61  Pac.  273,  63  Pac. 
182,  622;  Fowler  v.  Pompelly,  26  Ky.  L. 
Rep.  616,  76  &  W.  173;  Davis  v.  Mial<  86 
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N.  J.  L.  167,  »0  Atl.  315,  Ann.  Cas.  191AE, 
1028. 

Messrs.  Rldimond,  Jackman,  A  Swan- 
sen  and  W.  C.  Owen  for  respondent. 

Wlnslow,  C3h.  J.,  delivered  the  opinion 
of  the  court: 

The  question  presented  is  not  free  from 
difiicultyi  but  we  think  the  trial  court 
reached  the  correct  amclusion. 

The  bonds  in  question  were  given  pursu- 
ant to  §  3327a,  Statutes  of  Wisconsin. 
This  section  provides  in  substance  that  all 
contracts  for  %he  building  of  buildings  for 
the  state  shall  contain  a  provision  "for  the 
payment  by  the  contractor  of  all  claims  for 
labor  and  material,"  and  further  that  no 
such  contract  shall  be  let  unless  a  sufficient 
bond  be  given  for  the  faithful  performance 
of  the  contract  "and  the  payment  of  all 
the  claims  for  work  or  labor  performed  and 
material  furnished  in  and  about  the  erec- 
tion, construction  ...  of  such  build- 
ing to  each  and  every  person  entitled 
thereto." 

This  section  was  first  passed  in  1890, 
Laws  1899,  chap.  292,  and  took  its  place  in 
chap.  143  of  the  statutes  treating  of  the 
subject  of  "Liens"  in  Sanborn  &  Sanborn's 
Supplement  to  the  Wisconsin  Statutes  pub- 
lished in  1906.  It  has  retained  its  place  in 
that  chapter  in  all  the  editions  of  the  gen- 
eral statutes  published  since  that  time. 

It  is  quite  apparent  that  it  was  passed 
in  order  that  materialmen  and  laborers  em- 
ployed upon  state  buildings  should  not  be 
remediless  in  case  of  bankruptcy  of  the 
principal  contractor.  It  was  well  under- 
stood that  there  qould  be  no  m^cb^Luics'  lien 
on  a  government  building.  Wilkinson  v. 
Hoffman,  61  Wis.  637,  21  N.  W.  816.  It 
was  felt  that  materialmen  and  laborers  on 
such  buildings  were  as  much  entitled  to 
protection  as  those  who  furnished  materials 
or  labor  in  the  construction  of  a  building 
owned  by  private  parties.  While  thjs  is 
the  plain  intention  of  the  act,  there  is  no 
indication  that  it  was  intended  to  give  any 
more  extensive  remedy  than  that  furni&hed 
by  the  Mechanics'  Lien  Law,  nor  to  give  a 
remedy  to  any  different  classes  of  persons, 
but  rather  there  is  every  indication  that 
the  remedy  was  intended  to  be  coextensive 
with  the  mechanics'  lien  remedy. 

The  clearest  indication  of  this  intent  is 
to  be  found  in  the  fact  that  the  wording 
of  the  contract  and  the  bond  as  laid  down 
by  the  statute  is  to  all  intents  and  pur- 
poses identical  with  the  wording  of  that 
part  of  the  Mechanics'  Lien  Statute  which 
gives  a  lien  to  materialmen  and  laborers 
who  perfdrm  work  or  furnish  materials  in 
the  erection  of  a  private  building.  The  in- 
clusion of  the  section  in  the  chapter  on 
L.R.A.1917C.  68 


''Liens"  in  the  statutee,  in  immediate  eon- 
nection  with  the  section  relating  to  mechan- 
ics' liens  in  every  authorised  edition  of  the 
statutes,  is  another  very  convincing  indica- 
tion of  the  legislative  thought.  Identical 
words  in  the  two  statutes  should  doubtless 
receive  identical  construction.  If  there 
would  be  no  mechanics'  lien  here  were  the 
building  owned  by  private  parties,  there 
ought  to  be  no  liability  on  the  bond^ 

We  are  not  referred  to  any  authority 
which  holda  a  common  carrier  entitled  to  a 
mechanics'  lien  for  freight  charges  on  ma- 
terial used  in  the  work.  It  is  true  that 
it  has  been  frequently  held  that  where 
freight  charges  are  really  or  in  substance 
a  piurt  of  the  purchase  price  of  materials, 
they  ciin  properly  be  allowed  to  the  ma- 
terialman. Barker  A  S.  Lumber  Co.  v. 
Marathon  Paper  Mills  Co.  146  Wis.  12,  36 
L.R.A.(N.S.)  875,  130  N.  W.  866;  Brace 
&  H.  Mill  Co.  V.  Burbank,  87  Wush.  356, 
151  Pac.  803.  It  has  also  been  held  that 
where  one  imder  contract  with  the  owner 
or  principal  contractor  hauls  material  for 
the  construction  or  repair  of  a  building,  he 
is  entitled  to  a  lien  therefor.  Hill  v.  New- 
man, 38  Pa.  151,  80  Am.  Dec.  473;  Kehoe 
v.  Hansen,  8  S.  D.  198,  59  Am.  St.  Rep. 
759,  65  N.  W.  1075;  Hill  v.  Twin  Falls, 
Salmon  River  Land  &  Water  Co.  22  Idaho, 
274,  125  Pac.  204;  McClain  v.  Button,  131 
Cal.  132,  61  Pac.  273,  63  Pac.  182,  622; 
Davis  V.  Mial,  86  N.  J.  L.  167,  90  Atl.  315, 
Ann.  Cas.  1916E,  1028;  Fowler  v.  Pompel- 
ly,  25  Ky.  L.  Rep.  615,  76  S.  W.  173.  In 
the  present  ease  there  was  no  contract  be- 
tween either  the  state  or  Grady  &  Company 
and  the  railway  company,  ^e  company, 
in  the  Exercise  of  its  ordinary  functions  as 
a  common  carrier,  received  at  a  distant  sta- 
tion dand  shipped  by  various  persons  and 
consigned  to  the  contractor,  and  transport- 
ed the  same  to  Madison,  and  placed  the  cars 
containing  it  on  the  temporary  side  track 
aforesaid;  it  unquestionably  had  a  carrier's 
common-law  lien  thereon  for  its  freight 
charges  (Warehouse  &  B.  Supply  Co.  ▼. 
Galvin,  96  Wis.  523,  65  Am.  St.  Rep.  57, 
71  N.  W.  804),  but  it  waived  that  lien  by 
allowing  the  contractor  to  take  possession 
of  it  without  prepayment  of  the  freight 
charges.  Would  it  be  entitled  to  a  lien  on 
the  building  if  it  had  been  owned  by  private 
persons?  We  think  not.  The  lien  law  was 
doubtless  intended  to  give  a  lien  to  those 
who  otherwise  would  have  no  security,  not 
to  give  an  additional  lien  to  a  party  who 
was  amply  secured  before. 

The  sand  and  gravel  must  necessarily 
have  been  taken  from  the  cars  by  the  con- 
tractors' employees,  in  barrows  or  other 
appliances,  and  moved  to  the  concrete  mixer 
or   mortar   bed,   notwithstanding   the   cars 
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were  placed  on  the  sidetrack  near  the 
building.  Had  the  cars  been  sidetracked 
in  the  yards  of  the  company,  the  situation 
would  have  been  logically  the  same;  in 
that  case  the  sand  and  gravel  would  have 
been  unloaded  in  the  yard  by  the  contrac- 
tors' employees,  and  transported  by  wagon 
to  the  same  mixer  or  mortar  bed.  The  car- 
riage of  the  material  by  the  railway  com- 
pany would  have  been  jnst  as  truly  work 
and  labor  *'in  and  about  the  erection  or 
construction  of  the  building"  in  the  latter 


case  as  in  the  case  before  us.  Such  a  con- 
struction of  the  statute  would  open  a  broad 
door  for  the  enf oroement  of  liens  on  build- 
ings by  common  carriers  for  ftrei||it  charges 
on  building  materials  which  are  to  be  used 
in  such  buildings.  We  do  not  ieel  that  it 
was  intended  that  there  should  be  any  such 
open  door.  If  we  are  wrong  in  our  con- 
struction of  the  legislative  intention,  our 
error  can  be  readily  and  easily  corrected  by 
the  legislature  itself. 
Judgment  affirmed. 


ARKANSAS   SUPREME   COURT. 

ANCIENT  ORDER  OF  UNITED  WORK- 
MEN OF  ARKANSAS,  Appt., 

V. 

MRS.  LILLIE  DAVIDSON. 
(^  Ark.  — ,  191  S.  W.  961.) 

Insurance  —  selling  liquor  ^  waiver. 

llie  receipt  by  officers  of  the  grand  lodge 
of  a  mutual  benefit  society  of  dues  from  one 
who,  to  their  knowledge,  is  engaged  in  the 
business  of  selling  intoxicating  liquor,  and 
his  acceptance  as  a  member  of  the  grand 
lodge,  waives  a  provision  in  his  certificate 
that  such  act  shall  avoid  it,  although  the 
certificate  also  provides  that  receipt  of  as- 
sessments shall  not  continue  the  certificate 
in  force  or  oonstitute  a  waiver  of  his  en- 
gaging in  such  business. 
For  other  cases,  see  Insurance^  V.  6,  5,  d,  in 

Dig,  1-52  y.  a. 

(January  22>  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Pulaski  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
benefit  certificate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  C  Powers  for  appellant. 

Mr.  T.  N.  Robertson,  for  appellee: 

The  defendant  order  recognized  Davidson 
as  a  member  in  good  standing  and  his  cer- 
tificate as  a  binding  obligation  of  the  order, 
and  thereby  waived  its  right  to  set  up  as 
a  defense  to  the  claim  of  plaintiff  the  plea 
that  her  husband,  by  engaging  in  the  saloon 
business  during  his  lifetime^  forfeited  his 
certificate. 

German  Ins.  Co.  v.  Gibson,  63  Ark.  499, 
14  6.  W.  672;  Arkansas  Mut.  F.  Ins.  Co. 

V.  Claiborne,  82  Ark.  163,  100  S.  W.  761; 

» I  I  '  ..II  I         . 

Note.  —  For  waiver  of  provision  as  to 
change  of  occupation  by  continued  receipt 
of  dues,  see  notes  to  Johnson  v.  Modern 
Brotherhood,  27  L.R,A.(N.S.)  446,  and 
Peterson  v.  Grand  Lodge,  A.  O.  U.  W.  I/.R.A. 
1916F,  766,  and  references  therein  for  notes 
on  rdated  questions. 
L.R.A.1917C. 


Queen  of  Arkansas  Ins.  Co.  ▼.  Forlines,  94 
Ark.  232,  126  S.  W.  719;  Peebles  v.  Emi- 
nent Household,  C.  W.  Ill  Ark.  435,  164 
S.  W.  296;  Supreme  Tent.  K.  M.  v.  Volkert, 
25  Ind.  App.  627,  57  N.  E.  203 ;  Warnebold 
V.  Grand  Lodge,  A.  O.  U.  W.  83  Iowa,  23, 
48  N.  W.  1069;  Htus  V.  Glens  Falls  Ins. 
Co.  81  N.  y.  410;  Taylor  v.  American 
Patriots,  152  111.  App.  578;  Orient  Ins.  Co. 
V.  McKnight,  197  111.  190,  64  N.  E.  339; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Amerman, 
119  111.  329,  69  Am.  Rep.  799,  10  N.  E.  226; 
Burlington  Voluntary  Relief  Dept.  v.  White, 
41  Neb.  547,  43  Am.  St.  Rep.  701,  69  N.  W. 
747;  Coverdale  v.  Royal  Arcanum,  193  111. 
91,  61  N.  E.  915;  29  Cyc.  186;  Matt  v. 
Roman  Catholic  Mut.  Protective  Soc.  70 
Iowa,  455,  30  N.  W.  799;  Gray  v.  Stone, 
102  Ark.  151,  143  8.  W.  114;  Supreme 
Court  of  Honor  v.  Sullivan,  —  Ind.  — ,  69 
N.  E.  37;  Order  of  Columbus  v.  Fuqua,  — 
Tex.  Civ.  App.  — ,  60  8.  W.  1020;  Wiberg 
V.  Minnesota  Scandinavian  Relief  Asso.  73 
Minn.  297,  76  N.  W.  87;  Mee  v.  Bankers' 
Life  Asso.  69  Minn.  210,  72  N.  W.  74; 
Watts  V.  Equitable  Mut.  Life  Aseo.  Ill 
Iowa,  90,  82  N.  W.  441;  Seibel  v.  North- 
western Mut.  Relief  Asso.  94  Wis.  263,  68 
N.  W.  1009;  Gray  v.  National  Ben.  Asso. 
Ill  Ind.  631,  11  N.  E.  477. 

Humphreys,  J.,  delivered  the  opinion  of 

the  court: 

Appellant  is  a  fraternal,  benevolent  asso- 
ciation, incorporated  under  the  laws  of  the 
state  of  Arkansas.  Mrs.  Lillie  DaWdson, 
appellee,  is  the  widow  of  dias.  O.  Davidson, 
who  held  a  beneficiary  certificate  payable 
to  his  wife,  the  appellee  herein,  for  the  sum 
of  $1,000  in  said  order.  Chas.  O.  David- 
son died  on  the  day  of  December, 

1914,  a  member  in  good  standing  of  said 
order,  having  paid  all  his  dues  in  said 
order  on  said  certificate  of  insurance.  In 
his  application  for  membership  he  agreed 
"that  if  I  should  enter  into  the  business  or 
occupation  oi  selling,  by  retail,  intoxicat- 
ing liquors,  as  a  beverage,  I  shall  stand 
'  8juspeii4ed  from  any  and  all  rights  to  par- 
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tieipate  in  the  benfeflciary  fund  of  the  or- 
der, and  my  beneficiary  certificate  shall  be- 
come null  and  void  from  and  after  the  date 
of  my  so  engaging  in  said  occupation,  and 
no  action  of  the  lodge  of  which  I  am  a  mem- 
ber,* or  of  the  Grand  Lodge,  or  any  officer 
thereof,  shall  be  necessary  or  a  condition 
precedent  to  any  such  suspension.  In  case 
any  assessment  shall  be  received  from  me 
while  so  engaged  in  such  occupation,  re- 
ceipt thereof  shall  not  continue  my  bene- 
ficiary certificate  in  force,  nor  shall  it  be 
a  waiver  of  my  so  engaging  in  such  oocu- 
pat  ion." 

In  so  far  as  the  payment  of  claims  is  con- 
cerned the  Grand  Lodge  of  the  Ancient  Or- 
der of  United  Workmen,  of  Arkansas,  is  a 
jurisdiction  unto  itself.  It  is  an  Arkan- 
sas corporation.  The  supreme  lodge  of  this 
order  has  no  jurisdiction  or  control  over 
the  grand  lodge  of  Arkansas  with  reference 
to  the  payment  of  claims.  In  other  words, 
the  Grand  Lodge  of  Arkansas  of  the  A.  0. 
TJ.  W.  is  supreme  with  reference  to  the  in- 
surance feature  of  the  order.  It  has  a 
board  of  directors  consisting  of  the  grand 
master  workman,  who  is  president^  the 
grand  recorder,  who  is  secretary,  the  grand 
receiver,  who  is  treasurer,  and  the  chair- 
man of  the  law  committee.  In  this  board 
is  vested  the  genei'al  management  and  con- 
trol of  the  entire  business  matters  of  the 
grand  lodge,  and  they  exercise  all  the  pow- 
ers and  functions  of  the  grand  lodge  when 
the  same  is  not  in  session,  save  and  except 
the  power  to  amend  the  charter,  constitu- 
tion, and  general  laws  of  the  order;  said 
management  to  be  according  to  the  laws  of 
the  order. 

Ko  person  is  permited  to  become  a  bene- 
ficiary member  in  the  order  who  is  engaged 
in  the  sale,  by  retail,  of  intoxicating  li- 
quors as  a  beverage. 

By  the  laws  of  the  order  no  member  who 
shall  engage  in  the  retail  sale  of  intoxicat- 
ing liquor  as  a  beverage  after  August  1, 
1898,  shall  participate  in  the  beneficiary 
fund  of  the  order,  and  his  beneficiary  cer- 
tificate shall  become  null  and  void  from  and 
after  the  date  of  so  engaging  in  said  occu- 
pation; and  it  is  also  provided  that  no  ac- 
tion of  the  lodge  of  which  he  is  a  member, 
or  of  the  grand  lodge  or  any  officer  thereof, 
shall  be  necessary  or  a  condition  precedent 
to  any  suspension  for  said  cause;  and  it  is 
also  provided  that  a  receipt  for  the  pay- 
ment of  any  assessment  after  said  date  shall 
not  continue  the  beneficiary  certificate  of 
such  member  in  force,  nor  shall  be  a  waiver 
of  his  so  engaging  in  such  liquor  business. 

When  the  certificate  of 'insurance  sued  on 
in  this  case  was  first  issued,  Chas.  O.  David- 
son was  a  member  of  the  Batesville  lodge 
of  the  A.  O.  U.  W.;  that  lodge  became  de- 
L.RA..1917C. 


funct,  and  in  1911  he  was  transferred  to 
the  grand  lodge  at  Little  Rock  and  paid  his 
dues  to  the  grand  recorder,  William  Mur- 
ray. Later  he  was  transferred  out  of  the 
grand  lodge  into  Home  Lodge  No.  5  of  Lit- 
tle Rock  by  the  officers  of  the  grand  lodge. 
At  the  time  the  beneficiary  certificate  was 
issued  to  him  he  was  a  locomotive  engineer 
on  the  St.  Louis,  Iron  Mountain,  &  South- 
em  Railway  Company.  He  received  an  in- 
jury, and  in  1907  he  engaged  in  the  retail 
sale  of  whisky  in  Memphis^  and  in  the  fol- 
lowing year  engaged  in  the  same  business 
in  Little  Rode  He  tilken  moved  to  St.  Louis 
and  continued  in  the  biielneas  in  both  St. 
Louis  and  East  St.  Louis  up  to  the  date  of 
his  death.  He  was  killed  by  a  footpad  in 
the  place  of  his  business.  While  a  member 
of  the  grand  lodge  in  Little  Rook  he  paid 
his  dues  to  William  Murray,  who  was  grand 
recorder.  John  R.  Frazier  was  at  the  same 
time  grand  master  workman  Off  the  order, 
and  at  the  time  of  the  introduction  of  this 
suit  still  occupied  that  position.  William 
Murray,  grand  recorder,  was  a  member  and 
secretary  of  the  board  of  directors  of  the 
appellant,  and  John  R.  Frtusier,  grand  mas- 
ter workman,  was  a  member  and  president 
of  said  board.  They  both  knew  at  the  time 
Davidson  waa  paying  his  dues  into  the  or- 
der that  Davidson  was  engaged  in  the  re- 
tail liquor  business^  and  that  he  had  been 
engaged  in  it  for  several  years.  When  ap- 
pellee made  proof  of  the  deatii  of  her  hus- 
band and  applied  for  the  insurance,  the 
grand  recorder,  H.  L.  Gross,  wrote  her  the 
following  letter: 

Little  Rock,  Arkansas,  2— -24 — ^1916. 
Mrs.  0.  O.  Davidson,  City. 

Dear  Mrs.  Davidson: 

The  death  proof  of'  your  husband,  0.  O. 
Davidson,  formerly  a  member  of  home  lodge 
No.  5,  was  submitted  to  the  financial  com- 
mittee, and  OR .  investigation  they  have  de- 
cided it  not  a  legal  clain)*  Owing  to.  the 
fact  that  he  had  entered  the  saloon  business 
and  had  been  in  the  business  over  four 
years,  as  per  statement  of  the  death  papers, 
this  is  a  notice  to  you  of  the  refusal  of 
the  grand  lodge  to  pay  said  claim. 

Fraternally  yours, 
H.  L.  Gross,  Grand  Recorder. 

The  position  assumed  by  appellant  in  this 
letter  caused  appellee  to  bring  suit  upon 
the  beneficiary  certificate  against  appellant 
in  the  Pulaski  circuit  court,  third  division, 
wherein  she  recovered  a  judgment  of  $1,000 
and  interest.  Proper  pi'oceedings  were 
had,  and  this  cause  m  here  on  appeal. 

Under  the  terms  of  the  application  and 
beneficiary  certificate,  the  application  and 
the  constitution  and  by-laws  of  the  order 


916 


ARKANSAS  SUPR£3|£  OOURT. 


became  a  part  of  the  contract.  It  was  the 
duty  of  the  insured  to  live  up  to  it.  Having 
breached  tlie  contract  by  engaging  in  the 
liquor  traffic  contrary  to  its  provisions,  no 
right  could  accrue  to  the  beneficiary,  ap- 
pellee herein,  unless  appellant  is  estopped 
from  pleading  the  breach  of  accepting  dues 
and  otherwise  treating  insured  as  a  mem- 
ber in  good  standing  after  it  discovered  the 
fact  that  the  insured  was  engaged  in  the 
liquor  business  contrary  to  the  contract. 
The  insured  in  this  case  ran  a  saloon  open- 
ly and  above  board  for  more  than  four 
years  before  he  was  killed,  with  knowledge 
of  two  of  the  supreme  officers  of  the  A.  O. 
U.  W. 

Appellant  strenuously  insists  that  this 
case  is  controlled  by  the  several  declara- 
tions of  law  made  by  this  court  in  the  case 
of  Woodmen  of  World  v.  Hall,  104  Ark. 
638,  41  L,R.A.(N.S.)  617,  148  6.  W. 
626.  The  case  at  bar  is  distinguished  from 
that  case.  In  rendering  the  opinion  in 
that  case  Judge  Frauenthal  said  that 
the  appellant  or  its  supreme  officers  had 
no  knowledge  of  the  facts  set  i^>  in  the  de- 
fenses. In  that  case  the  beneficiary  cer- 
tificate was  obtained  by  a  misrepresenta- 
tion, Hall  stating  in  his  application  that 
he  was  a  farmer,  when  in  fact  he  was  in  the 
liquor  business,  and  had  been  for  several 
years.  It  was  held  in  that  case  that  the 
officers  and  subordinate  lodges  of  a  mutual 
benefit  society  had  no  authority  to  waive 
the  provisions  of  its  by-laws  and  constitu- 
tion, which  relate  to  the  substance  of  the 
contract  between  an  applicant  and  the  as- 
sociation; having  reference  to  the  case  in 
hand  where  a  misstatement  had  been  made 
in  the  procurement  of  the  contract,  and  not 
to  such  a  case  as  the  case  at  bar. 

In  the  case  of  German  Ins.  Ck).  v.  Gibson, 
63  Ark.  490,  14  S.  W.  672,  Mr.  Justice 
Battle  quoted  approvingly  from  Mr.  Justice 
Bradley,  who  said :  "We  have  recently  [re- 
ferring to  the  Supreme  Court  of  the  United 
States]  in  the  case  of  Knickerbocker  L.  Ins. 
Co.  V.  Norton,  96  U.  S.  284,  24  L.  ed.  689, 
shown  that  forfeitures  are  not  favored  in 
the  law;  and  that  courts  are  always  prompt 
to  seize  hold  of  any  circumstances  that  in- 
dicate an  election  to  waive  a  forfeiture,  or 
an  agreement  to  do  so  on  which  the  party 
has  relied  and  acted.  Any  agreement,  dec- 
laration, or  course  of  action,  on  the  part  of 
an  insurance  company,  which  leads  a  party 
insured  honestly  to  believe  that  by  conform- 
ing thereto  a  forfeiture  of  his  policy  will 
not  be  incurred,  followed  by  due  conformity 
on  his  part,  will  and  ought  to  estop  the 
company  from  insistiii^g  upon  the  forfeiture, 
though  it  might  be  claimed  under  the  ex- 
press letter  of  the  contract.  The  company 
L.R.A.1917C, 


I  is  therdl^  ^stepped  from  enforcing  the  for- 
feiture." 

Provisions  of  this  character  in  certificates 
or  policies  are  regarded  in  the  law  as  con- 
ditions for  the  protection  and  benefit  of  the 
association  or  insurance  company.  Tlte  in- 
surer can  take  charge  of  them  and  declare 
forfeitures  in  case  of  a  breach  of  the  c<»- 
tract,  but  the  association  itself  acting  by 
its  supreme  officers  can  waive  the  breach. 
There  ia  no  difference  between  this  contract 
and  any  other  contract.  Individuals  and 
business  corporations  can  waive  favorable 
provisions  in  their  contracts,  and  there  is 
no  reason  why  fraternal  organizations 
should  not  be  permitted  to  waive  forfeitures 
in  their  contracts. 

In  the  ca«e  of  Peebles  v.  Eminent  House- 
hold, C.  W.  Ill  Ark.  435,  164  S.  W.  296, 
oiur  court  said:     "As  stated  in  the  case  of 
Masonic  Life  Asso.  v.   Robinson,   149   Ky.< 
80,  41  L.RJk.(N.S.)    605,   147   S.  W.  882,  | 
when  an  insurance  company  has  in  forma-  ; 
tion  of  facts  that  would  avoid  a  policy  of  i 
insurance,  in  justice  to  the  insured  and  in  ' 
the  honest  conduct  of  its  business,  it  ought  ' 
to  at  once  notify  the  insured  of  the  facts  i 
in  its  possession  and  advise  him  that  his  j 
policy  is  canceled,  or  take  such  action  as  i 
may  be  necessary  and  proper  to  inform  the  I 
insured  of  the  condition  of  his  policy  and  >i 
his  relation  to  the  company.    The  court  fur-  /l 
ther  said  that  it  would  be  manifestly  unfair    | 
to  permit  an  insurance  company,  with  full 
possession  of  facts  that  it  intended  to  rely 
on  to  defeat  the  collection  of   the  policy 
whenever   it  matured,   to  continue  to   de- 
mand  and   receive   from  the   insured   pre- 
miums, as  if  his  policy  was  a  valid  and 
binding  contract  that  it  intended  to  per- 
form when  the  time  of  performance  came." 

This  doctrine  is  in  accord  with  the  weight 
of  authority.  Supreme  Tent,  K.  M.  v.  Vol- 
kert,  26  Ind.  App.  637,  57  N.  £.  203;  In- 
dependent Order  of  Foresters  v.  Cunning- 
ham, 127  Tenn.  521,  L.R.A.— ,  — ,  156  S. 
W.  103;  Thomas  v.  Modern  Brotherhood, 
25  S.  D.  632,  127  N.  W.  572;  Pringle  v. 
Modern  Woodmen,  76  Neb.  384,  107  X.  W. 
750,  113  N,  W.  231;  Warnebold  v.  Grand 
Lodge,  A.  O.  U.  W.  83  Iowa,  23,  48  X.  \V. 
1069;  Titus  v.  Glens  Falls  Ins.  Co.  81  X. 
Y.  410;  Taylor  v.  American  Patriots,  152 
III.  Af^.  678;  Orient  Ins.  Co.  v.  McKnight, 
197  111.  190,  64  K.  £.  339. 

We  think  the  law  as  stated  by  Judge 
Frauenthal  in  the  case  of  Woodmen  of 
World  V.  Hall,  104  Ark.  539,  41  L.R.A. 
(N.S.)  517,  148  S.  W,  526,  in  no  way  con- 
flicts with  the  opinion  in  this  case.  That 
case  deals  with  the  powers  of  subordinate 
officers  and  lodges  to  waive  the  provisions 
of  the  by-laws  and  constitution  of  the  as- 
sociation which  relate  to  the  aubstance  of 
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tl&e  contract  between  ^e  applicant  and  the 
association,  and,  as  heretofore  stated,  Judge 
Frauenthal  took  partionlar  pains  to  say 
that  in  that  case  it  did  not  appear  either 
that  the  appellant  or  ita  supreme  officers 
had  any  knowledge  of  the  facts  set  up  in 
the  defenses.  In  the  case  at  bar  the  appel- 
lant through  its  supreme  officers  did  know 
that  Chas.  O.  Davidson  had  been  openly 
engaged  in  the  retail  sale  of  liquors  for 
several  years,  and  during  that  time  received 


him  into  the  grand  lodge  of  Little  Rock 
out  of  the  Batesville  lodge,  and  afterwards 
transferred  him  out  of  the  grand  lodge  into 
a  local  lodge  in  Little  Rock,  and  while  in 
the  grand  lodge  at  Little  Rock  received  his 
dues  directly  for  several  years. 

Lender  our  view  of  the  law  the  findings 
and  declarations  of  the  Circuit  Court  are  in 
all  things  correct,  and  the  judgment  is  af- 
firmed. 


OKLAHOMA  SXJPREME  COURT. 

KANSAS  CITY  LIFE  INSURANCE  COM- 
PANY, Plff.  in  Err., 

V. 

CLARENCE  B.  LEEDT. 
(—  Okla.  ^,  162  Pkc.  760.)' 

Insurance  —  grace  —  premium  note. 

The  provision  in  an  insurance  policy 
granting  to  the  insured  a  grace  of  thirty 
days  within  which  to  pay  all  premiums  ex- 
cept the  first,  and  stipulating  that  said  in- 
surance shall  remain  in  force  during  said 
time,  held  not  to  allow  thirty  days  of  grace 
after  the  maturity  of  a  note  executed  by  the 
insured  to  the  company  for  a  premium  due 
at  the  date  thereof,  where  the  policy  pro- 
vides that  upon  a  failure  to  pay  such  pre* 
mium  note  when  due  the  policy  will  become 
null  and  void. 
For  other  cases,  see  Insurance,  III,  f,  2,  in 

Dig.  1-52  N.  8. 

(January  16,  1917.) 

ERROR  to  the  District  Court  for  Ellis 
County  to  review  a  judgment  in  plain* 
titf's  favor  in  a  suit  to  compel  defendant 
to  accept  payment  of  a  premium  note,  sur- 
render it  for  cancelation,  and  give  plaintiff 
credit  for  a  premium  due  on  his  policy. 
Reversed. 

The  facts  are  stated  in  the  CcHnmissioner's 
opinion. 

Messrs.  T.  J.  HoGomb  and  Stepben  O. 
Treadwell,  for  plaintiff  in  error: 

Plaintiff  was  not  entitled  to  the  thirty 
days  of  grace  after  the  due  date  of  the 
note,  and  by  the  terms  of  the. policy  itself, 
the  note  not  having  been  paid  at  maturity, 
defendant  had  the  right  to  forfeit  the  policy. 

Vance,  Ins.  p.  234;  3  Cooley,  Ins.  p.  2269; 
Thompson  v.  Knickerbocker  L.  Ins.  Co.  104 
U.  8.  252,  26  L.  ed.  766;  Imperial  L.  Ins. 
Co.  ▼.  Glass,  96  Ala.  568,  11  So.  671;  Sulli- 
van   V.   Connecticut   Indemnity    Asso.    101 

Headnote  by  Hookeb,  C. 

Note.  —  As  to  grace  for  payment  of  pre- 
mium aff^r  maturity  of  premium  note,  see 
annotation  following  this  case,  post,  921. 
L.RJ^.1917C. 


6a.  809,  29  S.  E.  41;  National  L.  Ins. 
Asso.  V.  Brown,  103  Ga,  382,  29  S.  K  927; 
Union  Cent.  L.  Ins.  Co.  v.  Whetzel,  29  Ind. 
App.  658,  65  N.  E.  15;  Union  Cent,  L.  Ins. 
Co.  V.  Loughmiller,  33  Ind.  App.  309>  69 
N.  E.  264;  Bennett  v.  Union  Cent.  L.  Ins. 
Co.  104  III.  App.  402;  Union  Cent.  L.  InSi 
Co.  V.  Duvall,  16  Ky.  L.  Rep.  398;  Man- 
hattan L.  Ins.  Co.  V.  Myers,  109  Ky.  372, 
59  S.  W.  30;  Hudson  v.  Knickerbocker  L. 
Ins.  Co.  28  N.  J.  Eq.  167;  How  v.  Union 
Mut.  L.  Ins.  Co.  80  N.  Y.  32;  Robert  v. 
New  England  Mut.  L.  Ins.  Co.  2  Disney 
(Ohio)  106;  National  L.  Ins.  Co.  v.  Rep* 
pond,  —  Tex.  Civ.  App.  — ,  81  S.  W.  1012; 
Union  Cent.  L.  Ins.  Co.  v.  Hughes,  —  Tex. 
Civ.  App.  — ,  70  S.  W.  1010;  Union  Cent. 
L.  Ins.  Co.  V.  Chowning,  8  Tex.  Civ.  App. 
455,  28  S.  W.  117;  Behling  v.  Northwestern 
Nat.  L.  Ins.  Co.  117  Wis.  24,  93  N.  W.  800; 
Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  S.  335,  47 
L.  ed.  204,  23  Sup.  Ct.  Rep.  126;  Williams 
V.  Empire  Mut.  Annuity  &  L.  Ins.  Co.  8  Ga. 
App.  303,  68  S.  E.  1082;  New  York  L. 
Ins.  Co.  V.  Evans,  136  Ky.  391,  124  S.  W. 
376;  Lesseps  v.  Fidelity  Mut.  L.  Ins.  Co. 
120  La.  610,  45  So.  522;  Mercer  v.  South 
Atlantic  L.  Ins.  Co.  Ill  Va.  699,  69  S.  E. 
961;  Kelsey  v.  Union  Cen^.  L.  Ins.  Co.  116 
C.  C.  A.  27,  196  Fed.  195;  Stephenson  v. 
Empire  L.  Ins.  Co.  139  Ga.  82,  76  S.  E. 
592 ;  Shawnee  Mut.  Fire  Ins.  Go.  v.  Qannedy, 
36  Okla.  733,  44  L.R.A.(N.S.)  376,  129  Pao. 
865;  Security  Life  k  Annuity  Co.  v.  Under- 
wood, —  Tex.  Civ.  App.  — ,  150  S.  W.  293 ; 
Dibrell  v.  Citizens  Nat.  L.  Ins.  Co.  152  Ky. 
206,  153  S.  W.  428;  Manhattan  L.  Ins.  Co. 
V.  Wright,  61  C.  C.  A.  138,  126  Fed.  82; 
Bank  of  Commerce  v.  New  York  L.  Ins.  Co. 
125  Ga.  552,  54  S.  E.  643;  Sexton  v.  Greens- 
boro L.  Ins.  Co.  157  N.  C.  142,  72  S.  E.  863 ; 
Mercer  v.  South  Atlantic  L.  Ins.  Co.  Ill 
Va.  699,  69  S.  E.  961;  2  May,  Ins.  4th  ed. 
^  341;  Pioneer  L.  Ins.  Co.  v.  Cox,  112  Ark. 
582,  166  S.  W.  951;  Stephenson  v.  Empire 
L.  Ins.  Co.  139  Ga.  82,  76  S.  £.  692;  Jackson 
V.  Mutual  L.  Ins.  Co.  108  C.  C.  A.  369,  186 
Fed.  447;  Reed  ▼.  Bankers'  Reserve  L.  Ins. 
Co.  192  Fed.  406;  Equitable  Life  Assur. 
Soc.  V.  Ellis,  105  Tex.  526,  147  S.  W.  1156, 
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152  S.  W.  625;  Wichita  Southern  L.  Ins. 
Co.  V.  Roberts,  —  Tex.  Civ.  App.  — ,  186 
S.  W.  413;  Schmedding  v.  Northern  AsBur. 
Co.  170  Mich.  528,  136  N.  W.  361 ;  Stewart 
V.  Home  L.  Ins.  Co.  146  App.  Div.  700,  131 
N.  Y.  Supp.  504. 

Mesars.  Charles  Swlndall  and  C.  B. 
licedy,  for  defendant  in  error: 

Policies  of  insurance  will  be  liberally 
construed  to  uphold  the  contract,  and  con- 
ditions contained  in  them  which  create  for- 
feitures will  be  construed  most  strongly 
against  the  insurer,  and  will  never  be  ex- 
tended beyond  the  strict  words  of  the  policy. 

Haas  V.  Mutual  L.  Ins.  Co.  84  Neb.  682, 
26  L.R.A.(N.S.)  747,  121  N.  VV.  996,  19 
Ann.  Cas.  58;  Connecticut  F.  Ins.  Co.  v. 
Jeary,  60  Neb.  338,  51  L.R.A.  698,  83  N. 
W.  78;  Jensen  v.  Palatine  Ins.  Co.  81  Neb. 
523,  116  N.  W.  286;  Burleigh  v.  Gebhard 
P.  Ins.  Co.  90  N.  Y.  220;  State  Ins.  Co. 
V.  Maackens,  38  N.  J.  L.  664;  Franklin  L. 
Ins.  Co.  V.  Wallace,  93  Ind.  7;  North- 
western Mut.  L.  Ins.  Co.  V.  Hazelett,  105 
Ind.  212,  55  Am.  Rep.  192,  4  N.  E.  582; 
Preferred  Acci.  Ins.  Co.  v.  Fielding,  35 
Colo.  19,  83  Pac.  1013,  9  Ann.  Cas.  916; 
Travelers*  Ins.  Co.  v.  Murray,  16  Colo.  296, 
25  Am.  St.  Rep.  267,  26  Pac.  774;  Strauss 
V.  Phenix  Ins.  Co.  9  Colo.  App.  386,  48  Pac. 
822;  Atlantic  Ins.  Co.  v.  Manning,  3  Colo. 
224;  Queen  Ins.  Co.  v.  Excelsior  Mill.  Co.  69 
Kan.  115,  76  Pac.  423;  Welch  v.  British- 
American  Assur.  Co.  148  Cal.  223,  113  Am. 
St.  Rep.  223,  82  Pac.  964,  7  Ann.  Cas.  396 ; 
Mickle  v.  Sanchez,  1  Cal.  202;  Bickford  v. 
^tna  Ins.  Co.  101  Me.  124,  63  Atl.  552,  8 
Ann.  Cas.  92;  Herrman  v.  Merchants'  Ins. 
Co.  81  N.  Y.  184,  37  Am.  Rep.  488;  Allen 
V.  St.  Louis  Ins.  Co.  85  N.  Y.  473;  Rann 
V.  Home  Ins.  Co.  59  N.  Y.  387;  Hoffman  v. 
^Etna  F.  Ins.  Co.  32  N.  Y.  405,  88  Am.  Dec. 
337. 

Hooker,  C,  filed  the  following  opinion: 
In  consideration  of  an  annual  premium 
of  $118.44  payable  on  the  8th  day  of  March, 
of  each  year  the  Kansas  City  Life  Insurance 
Company  on  the  8th  day  of  March, 
1909,  issued  to  Clarence  B.  Leedy  a  twenty - 
pay  life  participating  policy,  and  the  said 
Clarence  B.  Leedy  on  the  8th  day  of  March, 
1909,  and  for  every  year  thereafter  until 
1914,  paid  the  annual  premium  provided  by 
said  policy. 

It  appears  from  an  examination  of  the 
record  here  that  when  the  premium  upon 
this  policy  matured  on  March  8,  1914,  the 
same  was  not  paid  when  due,  but  a  note  was 
exeeuted  by  the  said  Clarence  B.  Leedy  to 
the  company  therefor  due  on  September  8, 
1914.  When  said  note  matured  the  same 
was  not  paid,  but  on  or  about  the  28th  day 
of  September,  1914,  the  said  Clarence  B. 
L.R.A.1017C. 


Leedy  tendered  to  the  company  the  full 
amount  of  said  note  and  interest^  and 
demanded  that  the  company  accept  said 
money,  and  cancel  said  note,  and  apply 
the  same  as  the  premium  upon  said  policy. 
This  the  company  refused  to  do,  unless  the 
defendant  in  error  would  make  a  written 
application  accompanying  the  same,  with 
evidence  of  insurability  satisfactory  to  the 
company,  together  with  the  payment  of  the 
premium,  with  interest  thereon,  as  provided 
by  the  policy.  This  the  said  Leedy  refused 
to  do,  and  he  thereupon  instituted  suit 
to  compel  it  to  comply  with  his  demands, 
as  stated  above,  contending  that  by  a 
clause  of  the  policy  which  is  a«  follows: 

Orace  in  Payment  of  Premiums. — A  grace 
of  thirty  days,  during  which  t^e  insurance 
will  remain  in  full  force,  will  be  allowed  in 
the  payment  of  all  premiuma  except  the 
first. 

— ^he  was  entitled  to  thirty  days  of  grace 
after  the  maturity  of  the  note  given  by 
him  in  satisfaction  of  the  premium,  in 
which  to  pay  the  same;  while  the  company 
asserted  that  under  §  2  of  the  policy,  which 
is  as  follows:  "Upon  failure  to  pay  a 
premium  on  or  before  the  date  when  due, 
or  upon  failure  to  pay  premium  note  when 
due,  this  policy  will  become  null  and  void 
without  action  of  a  notice  by  the  company, 
and  all  rights  shall  be  forfeited  to  the  com- 
pany, except  as  to  the  options  herein  stated" 
— when  said  note  matured  and  was  not  paid, 
by  the  provision  of  the  policy  it  became 
null  and  void  without  action  or  notice  by 
the  company,  and  all  rights  thereunder 
were  forfeited  to  the  company;  and  that 
this  provision  of  the  policy  providing  for 
thirty  days  of  grace  applied  only  to  the 
premium,  and  not  to  any  note  executed  by 
the  insured  in  satisfaction  of  the  premium. 
The  premium  upon  this  policy  became  due 
March  8th  of  each  year,  and  it  is  evident 
by  the  terms  of  the  policy  that  the  insured 
had  thirty  days  of  grace  in  which  to  pay 
this  premium ;  and  it  is  asserted  here  by  the 
company  that  when  the  insured  obtained 
an  extension  in  the  time  of  the  payment 
of  this  premium  by  executing  his  note  to 
September  8th  thereafter  he  obtained  not 
only  thirty  days  of  grace  provided  by  the 
policy,  but  a  longer  time  than  the  policy 
itself  contemplates,  and  that  to  extend  to 
him  now  an  additional  thirty  days  of  grace 
after  the  maturity  of  the  note  would  be 
giving  to  him  more  days  of  grace  than 
the  policy  or  the  contract  of  the  parties 
contemplated. 

It  will  be  observed  that  §  2  of  the 
policy,  in  dealing  with  the  question  of  for- 
feituret,  designates  the  times  when  the  for- 
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feiture  will  take  place:  First,  upon  a  fall' 
ure  to  pay  a  premitun  on  or  before  the  date 
when  due;  second,  upon  failure  to  pay  any 
premium  note  when  due.  In  other  words,, 
this  proTision  of  the  contract  ol  iiiAUiwnce 
recognizes  a  distinction  between  tihe  pre- 
mium and  the  premium  note,  and  this  pro- 
vision ot  the  contract  deals,  with  these  two 
items  as  separate  and  distinct  obligations. 
With  this  apparent  distinotion  confronting 
us,  are  we  justified  in  saying  that  the  sub- 
sequent prorvision  of  the  policy  whereby  a 
grant  of  thirty  days  during  which  the  in- 
surance remained  in  full  force  was  allowed 
in  the  payment  ol  the  notes  executed  in  lieu 
of  the  premium?  We  are  aware  ol  that 
rule  of  law  that,  where  any  am^biguilfy  exists 
in  an  insarance  contract,  the  oonatruction 
most  faTorable  to  the  insured  should  be 
adopted.  With  this  wise  and  salutory  ques- 
tion of  the  law  we  have  no  quarrel,  but  we 
do  not  think  it  applicable  here.  As  we  view 
the  provision  of  this  policy  providing  for 
grace  in  payment  of  premium,  the  same  is 
applicable  only  to  the  premiums^  and  not 
to  any  note  executed  by  the  insured  where 
by  the  terms  the  day  of  payment  of  the 
premium  was  extended  for  a  longer  time 
than  the  thirty  daya  of  grace  provided  lor 
in  the  policy. 

There  is  no  question  here  as  to  the  right 
of  an  insurance  company  under  a  given  state 
of  facts  to  forfeit  a  policy  for  a  failure  to 
pay  the  premium.  Tlie  courts  uniformly  up- 
hold this  provision  of  the  law,  and  this 
court  in  the  ease  of  Travelers'  Fire  Ins.  Co. 
V.  Mercer,  32  Okla.  603,  122  Pac.  134,  said: 
"A  provision  in  a  contract  of  insurance 
that  provides  that,  where  a  note  given  for 
a  premium  is  not  paid  when  due,  the  fail- 
ure to  pay  shall  work  a  forfeiture  of  the 
contract,  is  a  valid  one,  and  will  be  eo- 
forced.** 

It  must  be  admitted  here  tliat,  unless 
the  provision  of  the  policy  allowing  grace 
in  payment  of  premiums  may  be  extended  so 
as  to  apply  to  premium  notes,  tiie  company 
had  the  right  to  forfeit  the  policy  in  ques- 
tion. This  question  has  been  before  the 
courts,  and  has  been .  decided  is  follows: 

The  supreme  court  ol  Georgia  in  Baitk  of 
Commerce  v.  New  York  Ia  Ins.  Ck>.  105  €ki. 
.552,  54  a  £.  643,  said:  ^The  policy  of 
insurance  provides  that  one  moiith's  grace 
shall  be  allowed  for  the  payment  ol  premi* 
mms  after  the  date  of  their  maturity.  When 
the  second  annual  premium  became  due, 
the  insured,  being  unable  to  pay  the  lul) 
amount,  paid  $21  in  cash  amd  gave  his  noie 
for  the  balance,  due  tve  months  aiter  date. 
.  .  .  The  note  was  not  paid  when  due, 
but  a  tender  of  the  amount  was  made  with* 
in  thirty  days  after  the  maturity  of  the 
note.  It  is  the  contention  of  the  plaintiff  * 
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that  the  stipulation  for  one  month's  grace 
in  the  payment  of  premiums,  contained  in 
the  policy,  applied  to  the  payment  of  this 
note*  We  think  this  contention  is  clearly 
contrary  to  the  intent  of  the  policy  and  the 
note.  The  insured  was  not  only  given  his 
one  month's  grace,  but  really  an  extension 
of  ^e  months  for  a  portion  of  his  premium, 
and  there  was  no  stipulation  that  he  should 
be  entitled  to  any  further  extension  of 
time.  The  note  specifically  provided  that 
it  shall  be  paid  on  the  date  of  maturity, 
without  grace,  and  the  clause  'except  as 
otherwise  provided  in  the  policy  itself  does 
not  relieve  it  of  this  condition.  The  policy 
and  the  note  should  be  construed  together, 
aiid  it  would  be  a  violent  construction 
which  would  liold  that  when  the  company, 
in  lieu  of  the  one  month's  grace,  accepted 
the  note  without  other  consideration,  and 
extended  the  grace  to  five  months,  it  further 
bound  itself  to  an  additional  month's  grace, 
in  plain  contradiction  to  the  very  terms  of 
the  note  itself." 

Also  in  Sexton  v.  Greensboro  L.  Ins.  C!o. 
157  N.  a  142,  72  S.  E.  863,  the  supreme 
court  of  North  Carolina  held  that  "where 
a  note  for  a  part  of  an  annual  premium 
for  a  policy  stipulated  that>  should  the 
note  not  be  paid  at  jtnaturity,  the  policy 
should  become  ^void  without  notice,  a  fail- 
ure to  pay  at  maturity  worked  a  forfeiture 
of  the  policy;  the  note  being  merely  an 
extension  of  the-  time  of  payment." 

In  Reed  v.  Bankers'  Reserve  L.  Ins.  Co. 
(C.C.)  192  Fed.  408,  the  circuit  court  for 
tiie  eastern  district  of  Washington  said: 
"A  provision  of  a  life  insurance  policy  giv- 
ing the  insured  a  month  of  grace  for  pay- 
ment of  each  annual  premium,  after  it  be- 
comes due  by  the  terms  of  the  policy,  does 
not  apply  to  notes  given  for  a  past-due 
premium,  after  the  month  of  grace  for  pay- 
ment of  such  premium  has  expired." 

In  Stewart  v.  Home  L.  Ins.  Co.  146  App. 
Div.  709,  131  N.  Y.  Supp.  504,  the  supreme 
court  of  New  York  said:  "A  policy  pro- 
vided that  grace  of  one  month  would  be 
allowed  in  the  payment  of  premiums,  and 
that  if  any  premium  due  was  not  paid 
withiu  the  month  of  grace  the  policy  should 
be  void.  •  .  .  An  insurer  mailed  due 
notice  of  a  semiannual  premium  falling  due 
February  27th,  and  on  the  last  day  of  grace, 
March  27th,  accepted  one  fifth  of  the  premi- 
um, and  on  April  27th  the  same  amount, 
and  extended  payment  of  the  balance  until 
May  27th«  at  which  time,  it  being  still  un- 
paid, the  insurer  treated  the  policy  as 
lapsed.  Held,  that  the  extensions,  which 
were  upon  condition  that  the  balance  should 
be  paid,  did  not  relieve  the  insured  from 
the  forfeiture  .or  entitle  him  to  any  further 
grace." 
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Ib  the  case  of  Sdimedding  ▼.  Northern 
Aaflur.  Co.  170  Mich.  628,  186  N.  W.  361, 
it  is  said:  ''Where  an  insured,  upon  giring 
his  notes  for  his  annual  premium  when  it 
became  due,  was  granted  an  extension  of 
several  months,  and  then  failed  to  pay  the 
notes  at  maturity,  his  policy  lapsed  and  be- 
came void  at  once.  Public  Acts  1907,  No. 
187,  §  1,  which  requires  that  every  insur- 
ance policy  shall  contain  a  provision  giving 
the  insured  one  month's  grace  for  the  pay- 
ment of  every  premium  after  the  first  year, 
and  the  policy,  which  conformed  to  this 
statute,  not  entitling  the  insured  to  two 
periods  of  grace." 

And  in  the  body  of  the  opinion  of  this 
case  it  is  said:  "We  are  of  opinion  that 
he  is  in  no  position  to  complain  that  he 
did  not  have  all  the  grace  which  is  con* 
templated  either  by  the  statute  or  the  con- 
tract of  insurance.  We  do  not  think  that 
he  was  entitled  to  two  periods  of  grace. 
We  do  not  think  there  is  anything  in  the 
statute  or  contract  of  insurance  that  pro- 
hibits the  respondent  from  giving  the  ex- 
tended grace  that  was  granted  to  relator 
in  the  manner  it  was  in  this  case,  so  long 
as  the  policy  was  kept  in  full  force  for  its 
full  amount  during  the  grace  period.  Cer- 
tainly the  relator  is  in  no  position  to  com- 
plain of  it.  To  hold  otherwise  would  be 
to  punish  the  respondent  for  its  apparent 
attempt  at  fairness  in  extending  the  grace." 

In  the  case  of  Sharpe  v.  New  York  L.  Ins. 
Co.  5  Neb.  (Unof.)  278,  98  N.  W.  69,  the 
supreme  court  of  Nebraska  said:  "There 
is  another  reason  under  the  facts  disclosed 
by  this  record  why  the  plaintiff  cannot  re- 
cover. As  we  have  heretofore  stated,  when 
the  second  annual  premium  became  due  the 
assured  could  not  pay  it,  and  was  compelled 
to  ask  the  company  for  further  time  to  meet 
this  obligation,  so  the  note  which  we  have 
quoted  above  was  given.  By  the  terms  of 
this  note  the  time  for  the  payment  .  .  . 
was  extended  to  a  day  certain;  and  it  was 
provided  by  the  mutual  agreement  of  the 
insurance  company  and  the  assured  that  in 
case  the  note  was  not  paid  at  maturity  all 
claims  to  further  insurance,  and  all  bene- 
fits whatever  which  full  payment  in  cash 
of  the  premium  would  have  secured,  should 
become  immediately  void  and  be  forfeited 
to  the  company,  except  as  otherwise  pro- 
vided in  the  policy  itself.  The  note  was 
never  paid,  and  it,  together  with  the  policy, 
was  canceled  for  nonpayment.  From  that 
time  to  the  present  all  the  acts  of  the  de- 
fendant have  been  consistent  with  its  claim 
of  a  forfeiture  of  the  insurance.  The  agree- 
ment contained  in  this  note  was  made  sole- 
ly for  the  benefit  of  the  assured.  Its  terras 
were  fair  and  reasonable,  and  could  not  be 
misunderstood,  and  we  see  no  reason  why 
L.RJ^.1917C. 


it  flhoald  not  be  enforced.  This  identical 
question  was  before  the  New  York  oouit  of 
appeals  in  the  ease  of  Holly  v.  Metrofiolitan 
L.  Ins.  Co.  105  N.  Y,  437,  11  N.  E.  507. 

The  court  said  in  the  body  of  the  opin- 
ion: "It  is  argued  that  taking  the  first 
note  had  the  effect  of  deeignating  a  new 
period  .from  which  the  default  in  payment 
of  the  premium  should  sfterwarda  be 
measured,  and  that,  as  the  premiiiin  only 
became  dne  under  the  final  arrangement 
on  the  16th  of  August,  1877,  the  plaintiff 
by  the  policy  had  the  right  to  a  paid-up 
policy  within  thirty  days  after  that  time. 
This  reasoning  wholly  ignores  the  eoodition 
contained  in  the  note,  and  renders  the  lan- 
guage thereof  meaningless.  The  note  not 
only  extended  the  time  of  payment  of  the 
premium,  but  it  distinctly  stated,  not  that 
failure  to  pay  at  maturity  should  be  treated 
as  a  default,  but  the  language 

used  was  entirely  explicit  and  free  from 
doubt,  making  an  unambiguous  agreement 
to  absirfutely  and  immediately  forfeit  aU 
right  to  further  insurance,  if  tiie  note  were 
not  paid  at  maturity.  ...  If  language 
as  plain  and  unambiguous  as  this  is  not 
only  to  be  twieted  out  of  its  natural  mean- 
ing, but  is  to  be  wholly  ignored  by  courts 
of  justice,  it  will  be  useless  in  the  future 
for  companies  to  make  any  efforts  to  bind 
policy  holders  to  perform  their  contracts. 
The  use  of  language  is  to  express  ideas,  and 
writing  is  resorted  to  in  order  to  furnish 
conclusive  proof  of  what  language  was  used. 
Being  certain  of  the  language  used,  and 
tiie  case 'being  free  from  fraud  or  mistake, 
if  such  language  is  plain  and  susceptible  of 
but  one  meaning,  that  meaning,  even  in 
cases  of  contracts  regarding  life  insurance, 
must  control,  though  a  forfeittire  should  be 
the  result." 

The  court  of  appeals  in  Kentucky  in  New 
York  L.  Ins.  Co.  v.  Meinken,  25  Ky.  L. 
Rep.  2118,  80  S.  W.  175,  held:  "A  life 
policy  provided  that,  if  any  annual  premium 
should  not  be  paid  as  required,  the  policy 
would  be  continued  for  its  fuU  amount  up 
to  a  specified  date,  or  that,  if  any  such  pre- 
mium should  not  be  paidt  the  policy  would 
be  indorsed  for  a  reduced  amount  of  paid-up 
insurance,  provided  demscnd  should  be  made, 
with  surrender  of  the  policy,  within  six 
months  after  the  time  when  the  premium 
should  have  been  paid.  On  the  date  when 
an  annual  premium  was  due,  insured  gave  a 
note  for  the  premium,  and,  after  the  expira- 
tion of  the  period  within  which  the  full 
amount  of  insurance  was  oontinued  in  force, 
he  died ;  the  note  not  having  been  paid,  and 
no  demand  having  been  made  for  paid-up  in- 
surance. Held,  in  an  action  on  the  policy, 
that  a  judgment  for  the  full  amount  thereof, 
on  the  theory  that  the  company  was  ia- 
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debted  to  the  ingured  for  the  paid-up  inaur- 
ance  at  the  date  of  the  default,  and  that  it 
should  have  applied  the  insurance  on  the 
note,  was  erroneous  ^  since,  having  failed  to 
demand  the  paid-up  insurance,  the  policy 
was  in  force  for  a  definite  period,  after 
which  it  was  forfeited  because  of  nonpay- 
ment of  the  note." 

In  view  of  the  authorities  above  quoted, 
we  are  of  the  opinion  that  the  defendant 
in  error  was  not  entitled  to  thirty  days  of 
grace  within  which  to  pay  the  note  executed 
by  him  for  the  premium  upon  his  policy,  and 


that  by  the  terms  of  the  policy  itself,  the 
note  not  having  been  paid  at  maturity,  the 
company  had  the  right  to  forfeit  the  policy, 
and  that,  inasmuch  as  the  defendant  did  not 
avail  himself  of  the  opportunity  given  by 
the  policy  to  have  the  same  reinstated,  he  is 
not  entitled  to  recover  in  this  action,  and 
the  judgment  of  the  lower  court  is  there- 
fore reversed. 

Per  Curiam: 

Adopted  in  whole. 


Annotatioii— Grace  lor  payntieiit 


of  piretiiiiiiii  itfter  mataity  of  pfMnhim 
note* 


As  to  computation  of  days  of  grace 
allowed  for  payment  of  insurance  pre- 
mium or  assessment,  where  date  of  pay- 
ment or  expiration  of  such  period  falls 
on  Sunday  or  holiday,  see  annotation  to 
^tna  L.  Ins.  Co,  v.  Wimberly,  23  L.RA. 
(N.S.)  759. 

A  clause  is  commonly  found  in  in- 
surance policies  providing  for  an  allow- 
ance of  a  specified  number  of  days  after 
premiums  become  due  in  which  to  make 
payment,  and  for  the  continuance  of 
the  insurance  during  that  period.  The 
days  thus  allowed  are  called  ''days  of 
grace/' 

It  will  be  noted  that  in  EIaksas  City 
L.  Ins.  Co  v.  Leedt,  ante,  917,  a  pro- 
vision of  the  character  stated,  which  al- 
lowed a  grace  of  thirty  days  within 
which  to  pay  premiums,  was  held  not  to 
give  a  right  to  thirty  days'  grace  after 
the  maturity  of  a  note  which  was  exe- 
cuted for  a  premium  due  at  the  date  of 
the  note,  where  the  policy  provided  that 
upon  a  failure  to  pay  a  premium  note 
when  due  the  policy  should  become  void. 

Other  cases  involving  similar  provi- 
sions for  grace  have  reached  a  like  con- 
clusion as  to  the  right  to  the  allowance 
of  grace  after  the  maturity  of  a  note 
given  to  extend  the  insurance. 

Thus,  in  Bank  of  Commerce  v.  New 
York  L.  Ins.  Co.  (1906)  126  Oa.  552,  54 
S.  E.  643,  although  the  life  insurance 
policy  involved  provided  that  one 
month's  grace  should  be  allowed  for  the 
payment  of  premiums  after  the  date  of 
their  maturity,  the  insured  was  held  not 
entitled  to  thirty  days'  grace  from  the 
maturity  of  a  note  given  in  part 
payment  for  the  second  annual  premium, 
■which  provided,  "Without  grace  five 
months  after  date  I  promise  to  pay," 
and  further  provided  that  all  benefits 
which  full  payment  in  cash  of  the  premi- 
um would  have  secured  should  become 
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immediately  void  and  be  forfeited  if  the 
note  was  not  paid  at  maturity,  ezc^t 
as  otherwise  provided  in  the  policy. 

And  in  McGeachie  v.  North  American 
L.  Assur.  Co.  (1892)  20  Ont  App.  Rep. 
187,  aflirmed  (1893)  23  Can.  S.  C.  148, 
a  provision  of  the  policy  allowing  a 
grace  of  one  month  in  the  payment  of 
premiums  was  held  inapplicable  where 
four  notes  extending  the  payment  of 
premiums  had  been  given;  and  the  fail- 
ure to  pay  the  last  note  at  maturity  was 
held  to  avoid  the  policy. 

And  where,  after  a  premium  had  be- 
come due,  and,  within  the  thirty  days  of 
grace  provided  for  in  the  policyj^  the 
insurer  accepted  a  note  in  part  payment 
of  the  premium,  provided  that  it  was 
given  ''with  the  understanding  that  all 
claims  to  further  insurance  and  all  bene- 
fits whatever  which  full  payment  in  cash 
of  said  premium  would  have  secured 
shall  become  inmiediately  void  and  be 
forfeited  ...  if  this  note  is  not  paid 
at  maturity,"  and  the  insured  failed  to 
pay  the  note  at  maturity,  ^nd  gave  a 
second  one  containing  the  same  provi- 
sion, it  was  held  that  his  failure  to  pay 
the  last  note  at  maturity  forfeited  the 
policy  and  the  right  to  a^  paid-up  pol- 
icy. Holly  V.  Metropolitan  L.  Ins.  Co. 
(1887)  105  N.  Y.  437,  11  N.  E.  507. 

The  facts  in  Mercer  v.  South  Atlantic 
L.  Ins.  Co.  (1911)  111  Va.  699,  69  S.  E. 
961,  were  the  same  as  those  in  Holly 
V.  Metropolitan  L.  Ins.  Co.  and  it  was 
apparently  conceded  that  the  period  of 
grace  provided  for  in  the  policy  had  no 
application  to  a  note  given  for  extending 
the  insurance;  at  least  there  was  no 
such  contention  made. 

And  in  Lefler  v.  New  York  L.  Ins.  Co. 
(1906)  74  C.  C.  A.  488,  143  Fed.  814,  a 
provision  of  a  policy  for  a  grace  of  one 
month  in  the  payment  of  premiums,  read 
in  connection  with  a  note  given  in  part 
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payment  of  the  second  premium,  and 
providing  that  it  was  payable  -without 
grace  and  that  if  not  paid  at  maturity 
all  benefits  should  be  forfeited,  was  held 
not  to  show  an  intention  that  the  pro- 
vision allowing  grace  should  apply  to 
the  payment  of  the  second  premium  by 
a  note. 

It  was  urged  in  this  case  that  the 
words,  "without  grace,"  in  the  note,  had 
reference  to  the  three  days  of  grace  al- 
lowed by  the  law  merchant,  and  not  the 
month  of  grace  provided  for  in  the  pol- 
icy; but  the  contention  was  held  to  be 
without  mtoit,  the  oouirt  Btaling  ^M 
the  words,  "without  grace,"  obviously  in- 
cluded the  grace  provided  for  in  the 
policy. 

And  it  has  been  held  that  a  provision 
inserted  in  a  life  insurance  policy  in 
accordance  with  the  requirements  of  a 
statute  allowing  a  grace  of  thirty-one 
days  in  the  payment  of  premiums  does 
not  give  the  insured  the  right  to  two 
periods  of  grace;  and  that  where  the 
insured  was  unable  to  pay  his  premium 
when  due,  and  was  allowed  to  give 
premium  notes  payable  several  months 
after  the  premium  was  due,  his  failure 
to  pay  such  notes  at  maturity  avoided 
his  policy.  Schmedding  v.  Northern  As- 
sur.  Co.  (1912)  170  Mich.  528, 136  N.  W. 
361. 

In  Reed  v.  Bankers'  Reserve  L.  Ins. 
Co.  (1911)  192  Fed.  408,  where  a  pre- 
mium had  not  been  paid  at  maturity  and 
subsequently  three  notes  containing  pro- 
visions  that  if  they  were  not  paid  at  ma- 
turity the  policy  should  ipso  facto  be 
null  and  void  were  given  and  the  policy 


I  reinstated,  the  theory  was  advanced  that 
the  notes  were  executed  under  provisions 
of  the  policy  giving  the  insured  the  op- 
tion at  any  time  to  pay  the  premium  an- 
nually, semiannually,  or  quarterly;  and 
that  the  provision  of  the  policy  allowing 
a  grace  of  one  month  in  the  payment  of 
premiums  applied  to  the  notes  given. 
This  position,  however,  was  held  unten- 
able, the  court  stating  that  the  notes 
were  given  for  a  premium  long  past  due, 
and  that  by  an  express  provision  con- 
tained in  them  the  policy  was  forfeited 
ipso  facto  upon  a  failure  to  pay  one  of 
theai  at  niatuiii;^. 

Where  a  note  is  given  and  accepted 
in  payment  of  an  initial  premium  on  a 
policy  providing  for  an  allowance  of  one 
month^  grace  ih  the  payment  of  pre- 
miums, it  appears  that  the  insured  will  be 
entitled  to  the  benefit  of  the  provision 
as  to  grace.  McDougald  v.  New  York 
L.  Ins.  Co.  (1906)  77  C.  C.  A.  100,  146 
Fed.  674. 

It  has  been  held  that  the  maker  of  a 
premium  note  which  is  negotiable  is  en- 
titled to  the  days  of  grace  allowed  in 
case  of  other  commercial  paper.  Jar- 
man  V.  St.  Louis  Mut.  L.  Ins.  Co.  (1876) 
Fed.  Cas.  No.  7,221. 

And  it  was  further  held  in  this  case 
that  the  maker  was  entitled  to  the  same 
time  in  which  to  pay  the  interest  that 
he  had  to  pay  the  principal,  and  that  a 
tender  of  the  interest  on  the  note  within 
the  days  of  grace  was  sufficient  to  pre- 
vent the  forfeiture  provided  for  in  case 
of  a  failure  to  pay  interest  on  premium 
notes,  J.  T.  W. 


DISTRICT  OF  COIitJMBIA  COURT  OF 

APPEAIiS. 

SUSAN  H.  HOTOHKISS,  Plflf.  in  Err., 

V. 

DISTRICT  OF  COLUMBIA. 

(44  App.  D.  C.  73.) 

Master  and  servant  —  £lght-Hoar  Law 
^  dressmaking  shop. 

1.  A  shop  kept  hy  a  woman  on  the  second 
floor  of  her  dwelling  in  which  from  five  to 
ten  girls  are  employed  in  making  dresses 
18  a  mknufacturing  establishment  within  the 


meaning  of  a   statute   forbidding  the  em- 
ployment of  females  in  such  establishment 
more  than  eight  hours  per  day. 
For  other  casesr,  see  Muster  and  Servanty  /. 
«r>  in  JHg,  i-52  N.  8. 

Same  —  mercantile  establishment. 

2.  One  maintaining  in  her  dressmaking 
shop  goods  and  trimmings  for  the  accom- 
modation of  customers,  which  are  sold  only 
for  gowns  to  be  made  on  the  premises,  is 
not  within  a  statute  forbidding  the  em- 
ployment of  females  in  mercantile  estab- 
lishments more  than  eight  hours  per  day. 
For  other  cases,  see  Master  and  Servant,  I. 

tf,  in  Diff.  1-52  N.  8. 


Note. ^ The  construction,,  applicability, 
and  effect  of  hours  of  service  laws  is  con- 
sidered in  the  notes  to  Great  Northern  R. 
Co.  V.  United  States,  L.R.A.1915D,  408,  and 
Northern  P.  R.  Co.  v.  United  States,  L,R.A. 
1917  A,  1202;  and  see  later  case,  State  ▼. 
Bunting,  L.R.A. — ,  — , 
L,R.A.1917C. 


As  to  the  constitutionality  of  those  laws, 
see  note  to  Miller  v,  Wilson,  L.R.A.1915F, 
829,  and  earlier  notes  there  referred  to;  and 
see  also  later  casa,  State  ▼.  Legendre,  L.KJL 
1916B,  1270. 
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lAdlcUneiit  •-  dtMpUaitf  -»  condition*  oC 
offense. 

3.  An  information  for  requiring  »  female 
to  work  more  than  eight  hours  in  one  day 
is  not  defective  for  charging  in  one  count 
the  operation  of  both  a  manufacturing  and 
mercantile  establishment,  since  the  character 
of  the  eetabiishment  is  merelv  a  condition 
under  which  the  offense  may  be  ccmimitted, 
and  any  number  of  sueh  oonditionfl  may  be 
stated  in  one  count. 
For  other  cases ^  see  Indictment^  etc,  11,  d, 

m  Dip*.  1^2  xV.  J8f. 

(November  1,  1915.) 

ERROR  to  the  Police  Court  to  review  a 
judgment  convicting  defendant  of  vio- 
lating the  provisions  of  the  Eight-Hour 
Law.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tracy  L.  Jeffords  and  liomuel 
Fugitt,  for  plaintiff  in  error: 

PlaintifTs  home  and  dressmaking  do  not 
constitute  a  mercantile  and  manufacturing 
establishment. 

Graham  v.  Hendricks,  22  La.  Ann.  523; 
Lawrence  ▼.  Allen,  7  How.  785,  794,  12  L. 
ed.  914,  917;  Schriefer  v.  Wood,  5  Blatchf. 
216,  Fed.  Cas.  No.  12,481 ;  United  States  v. 
112  Casks  of  Sugar,  8  Pet.  277,  8  L.  ed. 
944;  Elliott  v.  Swartwout,  10  Pet.  137,  151, 
9  L.  ed.  373,  378;  United  States  v.  Breed,  1 
Sumn.  159,  Fed.  Cas.  No.  14,638;  200 
Chests  of  Tea,  9  Wheat.  430,  438,  6  L.  ed. 
128,  129 ;  Curtis  v.  Martin,  3  How.  106,  11 
L.  ed.  516;  Franklin  F.  Ins.  Co.  v.  Brock, 
67  Pa.  74;  14  Am.  &  Eng.  Enc.  Law,  p. 
256;  26  Cyc.  521;  State  v.  Johnson,  20 
Mont.  367,  51  Pac.  820;  New  Orleans  v. 
Mannessier,  32  La.  Ann.  1076;  State  v. 
Eckendorf,  46  La.  Ann.  131,  14  So.  518. 

This  Eight-Hour,  Law  is  not  constitution- 
al because  discriminatory. 

Curry  v.  District  of  Columbia,  14  App. 
B.  C.  423;  Lappin  v.  District  of  Columbia, 
22  App.  D.  C.  68;  McGuire  v.  District  of 
Columbia,  24  App.  D.  C.  22,  05  L.R.A.  430; 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064;  Barbier  y. 
Connolly,  113  U.  S.  27«  28  L.  ed.  923,  5 
Sup.  Ct.  Rep.  357. 

Messrs.  Conrad  H.  Syme  and  Roger  J, 
White  ford,  for  defendant  in  error: 

The  house  of  the  plaintiff  is  a  manufac* 
turing  establishment. 

Richie  ▼.  People,  155  111.  98,  20  L.R.A. 
79,  46  Am.  St.  Rep.  315,  40  N.  £.  454;  Al- 
len's Estate,  2  Pa.  Diet.  R.  87;  26  Cyc.  519; 
People  ex  rel.  L.  E.  Waterman  Co.  ▼. 
Morgan,  48  App.  Div.  395,  63  N.  Y.  Supp. 
76;  Norris  Bros.  ▼.  Com.  27  Pa.  494; 
Tide  Water  Oil  Go.  v.  United  States, 
171  U.  S.  216,  43  L.  ed.  140,  18  Sup.  Ct. 
Rep.  837;  Radebaugh  y.  Plain  City,  11 
L.RJL.1917C. 


Ohio  Dec.  Reprint,  612;  United  States  v. 
F.  W.  Myers  4  Co.  1S9  Fed.  344;  State 
V.  Johnson,  20  Mont.  367,  61  Pac.  820; 
Laadgraf  v.  Kuh,  188  111.  484,  59  N.  £. 
501;  Murphy  v.  Arnson,  96  U.  8.  134,  24 
L.  ed.  773;  Be  lYoy  Steam  Laundering  Co. 
132  Fed.  266;  Josselyn  v.  Parson,  L.  R.  7 
Exch.  129,  41  L.  J.  Exch.  N.  S.  60,  26  L.  T. 
N.  S.  912,  20  Wedc.  Rep.  316;  State  v. 
West,  34  Mo.  424;  Dolese  &  S.  Co.  v.  O'Con- 
nell,  257  111.  43,  100  N.  E.  '236;  Re  First 
Nat.  Bank,  81  C.  C.  A.  200,  152  Fed.  64,  11 
Ann.  Cas.  365;  Re  Capital  Pub.  Co.  3 
MacArth.  405. 

An  indictment  which  follows  the  language 
of  the  statute  and  informs  the  defendant 
with  substantial  certainty  of  the  time, 
place,  and  character  of  the  offense  charged, 
ia  sufficient. 

Knoll  V.  United  States,  26  App.  D.  €. 
457;  Benson  v.  United  States,  27  App.  D. 
C.  331. 

The  Eight-Hour  Law  is  not  unconstitu- 
tional. 

Re  Miller,  162  Cal.  687,  124  Pac.  427; 
Muller  V.  Oregon,  208  U.  S.  410,  62  L.  ed. 
561,  26  Sup.  Ct.  Rep.  324,  13  Ann.  Cas.  957 , 
Hawley  v.  Walker,  232  U.  S.  718,  68  L.  ed 
813,  34  Sup.  Ct.  Rep.  479. 

Mr.  Justice  Van  Orsdel  delivered  the 
opinion  of  the  court: 

This  case  is  here  on  writ  of  error  to  the 
police  court  of  the  District  of  Columbia. 
Plaintiff  in  error,  Susan  H.  Hotchkiss,  was 
convicted  of  violating  the  following  provi- 
sions of  what  is  known  as  the  Sight-Hour 
Law  of  the  District  of  Columbia:  ''That  no 
female  ^all  be  employed  in  any  manufac* 
turing,  mechanical,  or  mercantile  establish- 
ment, laundry,  hotel,  or  restaurant,  or  tele- 
graph or  telephone  establishment  or  office, 
or  by  any  express  or  transportation  com- 
pany in  the  District  of  Columbia  more  than 
eight  hours  in  any  one  day  or  more  than 
six  days  or  more  than  forty-eight  hours  in 
any  one  week.  .  .  .  That  every  employ- 
er shall  post  and  keep  posted  in  a  conspicu- 
ous place  in  every  room  in  any  establish- 
ment or  occupation  named  in  §  1  of  this  act 
in  which  any  females  are  employed  a  printed 
notice  stating  the  number  of  hours  such  fe- 
males are  required  or  permitted  to  work 
on  eadi  day  of  the  week,  and  the  hours  of 
beginning  and  stopping  such  work,  and  the 
hours  of  beginning  and  ending  tiie  recess 
allowed  for  meals.  .  .  .  That  every  em- 
ployer shall  keep  a  time  book  or  record  for 
every  female  employed  in  any  establishment 
or  occupation  named  in  §  1  of  this  act,  stat- 
ing the  wages  paid,  the  number  of  hours 
worked  by  her  on  each  day  of  the  week,  the 
hours  of  beginning  and  stopping  sueh  work, 
and  the  hours  of  beginning  and  ending  the' 
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recess  allowed  for  meals.  Such  time  book 
or  record  shall  be  open  at  all  reasonable 
hours  to  the  inspection  of  the  officials  au- 
thorized to  enforce  this  act/'  [38  Stat,  at 
L.  201,  ohap.  28.]  Penalties  are  prescribed 
for  the  violation  of  these  provisions  of  the 
act. 

Plaintiff  in  error  was  tried  on  an  infor- 
mation charging  her,  in  the  first  count,  with 
employing  females  more  than  eight  hoiirs  a 
day  in  a  manufacturing  or  mercantile  es- 
tablishment; in  the  third  count,  with  fail- 
ing and  neglecting  to  post  the  notices  re- 
quired, and,  in  the  fourth  count,  with  fail- 
ing to  keep  a  time  book  and  record  of  wages, 
as  required.  She  was  found  guilty  on  each 
of  these  counts. 

Testimony  was  adduced  at  the  trial,  upon 
which  the  jury  may  well  have  based  its 
verdict,  to  the  effect  that  plaintiff  in 
error  conducted  her  business  on  the  second 
floor  of  her  residence  where  she  had  five 
sewing  machines,  which  were  used  in  the 
making  of  dresses;  that  she  had  employed 
for  this  w^ork  from  five  to  ten  girls;  that 
she  kept  on  hand  bolts  of  dress  goods,  bolts 
of  lace,  linings,  and  silks,  trimmings,  hooks 
and  eyes,  beads,  China  silk,  and  other  drees 
goods,  all  of  which  were  used  in  making 
or  trimming  gowns  for  customers;  that,  in 
some  instances,  the  customers  furnished 
their  own  materials  complete,  while  in 
others  the  customer  furnished  part  and  the 
defendant  part;  that  salesmen  from  New 
York  and  from  local  stores  called  on  plain- 
tiff in  error  for  the  purpose  of  selling  dress 
goods;  that  there  were  made  in  this  estab- 
lishment what  is  known  as  stock  dresses,  or 
dresses  which  were  shipped  to  a  perfection 
shop  in  North  Carolina,  where  a  sister  of 
plaintiff  in  error  sold  them,  and  in  case 
they  were  not  sold,  they  were  returned  and 
made  over;  that  on  the  outside  of  the  es- 
tablishment was  a  sign, — "Miss  Hotchkiss, 
Gowns,  Importer."  No  evidence  was  of- 
fered on  behalf  of  plaintiff  in  error,  and  the 
testimony  conclusively  shows  that  the  girls 
working  in  this  establishment  worked  for  a 
longer  period  daily  than  that  permitted  by 
the  act. 

The  only  error  assigned  worthy  of  con- 
sideration relates  to  the  question  whether 
or  not  the  place  thus  conducted  by  plaintiff 
in  error  was  a  mercantile  or  manufacturing 
establishment.  We  think  the  evidence 
shows  that  she  conducted  a  manufacturing 
establishment.  It  is  not  easy  to  define  just 
what  constitutes  manufacture.  It  may, 
however,  be  defined  to  consist  not  alone  of 
converting  raw  material  into  the  manufac- 
tured article,  but  of  converting  a  manufac- 
tured article  into  a  different  product.  In 
Tide  Water  Oil  Co.  v.  United  States,  171  U. 
*S.  210,  43  L.  ed.  139,  18  Sup.  Ct.  Rep.  837, 
L.R.A.1917C. 


the  word  ^'manufaotarQ''  i»  defined  as  fol- 
lows: "The  primary  meaning  of  the  word 
'manufacture'  is  something  made  by  hand, 
as  distinguished  from  a  natural  growth ;  but 
as  machinery  has  largely  supplanted  this 
primitive  method,  the  word  is  now  ordinar- 
ily used  to  denote  an  article  upon  the  ma- 
terial of  which  labor  has  been  expended  to 
make  the  finished  product.  Ordinarily  the 
article  so  manufactured  takes  a  different 
form,  or  at  least  subserves  a  different  pur- 
pose from  the  original  materials;  and 
usually  it  is  given  a  different  name.  Raw 
materials  may  be  and  often  are  subjected 
to  successive  processes  of  manufacture,  each 
one  of  which  is  complete  in  itself,  but 
several  of  which  may  be  required  to  make 
the  final  product.  Thus,  logs  are  first 
manufactured  into  boards,  planks,  joists, 
scantlings,  etc.,  and  then  by  entirely  dif- 
ferent processes  are  fashioned  into  boxes, 
furniture,  doors,  window  sashes,  trinunings, 
and  the  thousand'  and  one  articles  manu- 
factured wholly  or  in  part  of  wood.  The 
steel  spring  of  a  watch  is  made  ultimately 
from  iron  ore,  but  by  a  large  number  of 
processes  or  transformations,  each  succes- 
sive step  in  which  is  a  distinct  process  of 
manufacture,  and  for  which  the  article  so 
manufactured  receives  a  different  name." 

In  the  present  case,  in  order  to  consti- 
tute plaintiff  in  error  a  manufacturer  of 
dresses,  it  is  not  necessary  that  she  should 
weave  the  cloth  that  enters  into  the  finished 
article.  The  material  entering  into  the 
finished  product  may  pass  through  many 
stages  of  manufacture  before  the  completed 
article  is  produced.  These  various  steps 
employed  in  making  the  cloth  and  other 
articles  entering  into  a  dress  constitute 
manufacture,  just  as  the  conversion  of  the 
cloth  and  trinunings  into  a  dress  likewise 
constitutes  manufacture. 

But  it  is  hot  to  be  understood  that  every 
one  who  may  be  employed  to  make  a  dress 
within  the  District  of  Columbia  comes  with- 
in the  limitations  of  the  statute.  The  act 
applies  only  to  manufacturing  establish- 
ments. The  word  ''establishment"  in  this 
connection  has  a  well-defined  meaning.  It 
is  a  place  devoted,  as  in  the  present  case,  to 
dressmaking, — a  place  where  the  public  is 
invited  to  come  and  have  its  work  done, — a 
fixed  place  where  plaintiff  in  error  conduct- 
ed her  business,  as  distinguished  from  a 
mere  itinerant  dresoaiaker,  who  maintains 
no  fixed  place  in  which  to  conduct  her 
business. 

The  term  "mercantile  establishment"  may 
be  said  to  refer  to  a  place  where  the  buying 
and  selling  of  articles  of  merchandise  as  an 
employment  are  conducted.  "It  implies 
operations  conducted  with  a  view  of  realiz- 
ing the  profits  which  come  from  skilful  pur- 
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cfaas€,  barter,  ipeealation,  and  sale."  Gra- 
ham V.  Hendricks,  22  La.  Ann.  523. 

It  is  clear,  ve  think,  ^at  plaintiff  in 
error  was  engaged  in  the  business  of  manu- 
facturing, but  was  not  conducting  a  mer- 
cantile establishment.  The  goods  she  pur- 
chased and  kept  in  her  place  of  business 
were  not  kept  there  for  sale,  but  to  be  used 
in  the  manufacture  of  dresses.  In  a  case 
closely  analogous  (State  v.  West,  34  Mo. 
424),  tiie  court  said:  '*One  who  manufac- 
tures and  supplies  goods  alone  to  the  previ- 
ous order  of  his  customers,  although  he 
keeps  on  hand,  but  not  for  sale,  the  ma- 
terials from  which  the  manufactured  arti* 
cles  are  produced,  is  not  a  merchant  within 
the  meaning  of  the  statute.  The  facts 
agreed  in  this  case  show  that  the  business 
of  the  appellant  consisted  exclusively  in 
fabricating  suits  and  pi^rts  of  suits  of  cloth- 
ing for  his  customers,  upon  their  previous 
orders*  He  was  a  manufacturer,  and  not 
a  merchant.'' 

It  is  not  important  that  plaintiff  in  error 
may  have  ocoasionally  shipped  dresses  to 
North  Carolina,  where  they  were  sold. 
These  transactions  were  not  different  in 
legal  effect  from  the  sale  of  manufactured 
dresses  to  those  for  whom  they  were  tnade 
to  order.  There  is  no  evidence  that  she 
purchased  goods  and  subsequently  sold 
them  for  profit  or  speculation.  They  all 
entered    into    the    articles    manufactured. 


Her  profit  accrued  not  through  mercantile 
transactions,  but  from  manufacturing  the 
product  sold. 

The  contention  is  without  merit  that  the 
information  is  defective  in  that  it  charged 
plaintiff  in  error  in  a  single  count  with  op- 
erating both  a  manufacturing  and  a  mercan- 
tile establishment.  It  is  elementary  that 
two  crimes  cannot  be  charged  in  the  same 
count,  but  here  only  one  crime  is  charged; 
namely,  the  requiring  of  female  employees 
to  work  more  than  eight  hours  a  day.  The 
statute  enumerates  a  number  of  conditions 
under  which  ^e  crime  may  be  committed, 
one,  at  least,  of  which  must  be  shown  to 
exist  before  the  charge  can  be  sustained; 
but  more  than  one  of  the  conditions  may 
exist  in  a  given  case.  It  is  competent, 
therefore,  to  allege  any  number  or  all  of 
the  conditions  enumerated,  any  one  of 
which,  if  proved,  being  sufficient  to  establish 
the  eommission  of  the  single  offense  defined 
in  the  statute. 

The  evidence  is  amply  sufficient  to  sup- 
port the  verdict  of  the  jury  finding  plain- 
tiff in  error  guilty  of  the  commission  of  the 
offenses  charged  in  the  first,  third,  and 
fourth  counts  of  the  information.  The 
judgment  is  affirmed  with  costs. 

A  petition  for  the  allowance  of  a  writ  of 
error  from  the  Supreme  Court  of  the  Unit- 
ed States  was  denied  November  13,  1915. 


MAINE  SUPREME  JUDICIAL  COURT. 

SUPREME  LODGE,  NEW  ENGLAND 
ORDER  OF  PROTECTION 

V. 

LAURA  E.  SYLVESTER  et  aL 

and 
ALBERT  J.  LiARRABEfi,  Appt. 

(—   Me.   — ,    99    AU.    655.) 

Insurance  —  mutual  benefit  ^-  depend- 
ent —  housekeeper. 

The  sister-in-law  of  a  member  of  a  mu- 
tual benefit  society  who  continues  to  reside 
with  and  keep  house  for  him  after  his 
wife's  death,  with  no  other  means  of  sup- 
port, but  wiUiout  contract  aa  to  the  duration 
of  the  arrangement,  is  not  a  dependent  with- 
in the  meaning  of  a  benefit  certificate  allow- 
ing only  dependents  to  be  beneficiaries. 
For  other  casea,  see  Inaurance,  11.  b,  in  Dig, 

1-^2  N.  8. 

(January  20,  1917.) 


I 

APPEAL  by  defendant  Larrabee  from  a 
decree  of  the  Supreme  Judicial  Court 
for  Knox  County  in  favor  of  defendant 
Sylvester  in  an  interpleader  action  to  de- 
termine their  claims  to  the  amount  due  on 
a  benefit  certificate  held  by  plaintiff.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  H.  Ingraham,  for  appellant : 

If  Laura  E.  Sylvester  is  i^t  a  de^i^dent 
she  is  not  entitled  to  take  the  fund,  and 
neither  the  act  of  the  insured  member  ixi 
naming  her,  nor  the  act  of  the  corporation 
in  making  the  certificate  payable  to  her, 
can  deprive  the  brother,  Albert  J.  I^rra^ 
bee,  of  his  right  to,  or  interest  in,  the 
fund. 

Alexander  ▼.  P«rker,  144  111.  355,  19 
L.R.A.  187,  33  N.  E.  183. 

Therefore,  if  Laura  E.  Sylvester  is  not  a 
dependent,  the  supreme  lodge  caausot  pay 
the  benefit  fund  to  her,  because  by  the  terms 
of  the  certificate  itself  payment  can  only 


Xote.  —  The  question  as  to  who  is  a  de- 
pendent within  a  statute  defining  bene- 
ficiaries of  mutual  benefit  societies  is  dis- 
cussed In  the  notes  to  Caldwell  v.  Grand 
Lodge,  A.  O.  U.  W.  2  L.R.A.(N.S.)  653; 
L.RA.1917C. 


Royal  League  v.  Shields,  36  L.R.A.(N.S.) 
208,  and  Goff  v.  Supreme  Lodge,  R.  A.  37 
L.R.A.  (N.S.)  1191,  and  Duesner  v.  Supreme 
Council,  R.  A.  61  L.R.A.(N.S.)  726. 
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be  made  to  her  if  all  the  conditions  and 
laws  have  been  complied  with. 

Alexander  v.  Parker,  144  111.  363,  19 
L.R.A.  187,  33  N.  £.  183;  Supreme  Coun- 
cil, A.  li.  H.  V.  Perry,  140  Mass.  680,  5 
N.  E.  634;  Palmer  v.  Welch,  132  111.  141, 
23  N.  E.  412;  Royal  League  v.  Shields,  251 
111.  260,  36  L.R.A.(N.S.)  208,  96  N.  E. 
46;  Keener  v.  Grand  Lodge,  A.  O.  U.  W. 
38  Mo.  App.  643 ;  Britton  v.  Supreme  Coun- 
cil, R.  A.  46  N.  J.  Eq.  102,  19  Am.  St. 
Rep.  376,  18  Atl.  675. 

Mrs.  Sylvester  was  independent,  rather 
than  dependent,  when  the  benefit  certificate 
was  taken  out. 

Royal  League  v.  Shields,  36  L.R.A.(N.S.) 
208,  note;  Alexander  v.  Parker,  144  111. 
356,  19  L.RA..  187,  33  N.  £.  183;  Modem 
Woodmen  v.  Comeaux,  79  Kan.  493,  25 
L.R.A.(N.S.)  814,  101  Pac  1,  17  Ann.  Cae. 
866;  Royal  League  v.  Shields,  261  111.  263, 
36  L.R.A.(N.S.)  208,  96  N.  E.  46;  Faxon 
v.  Grand  Lodge,  B.  L.  F.  87  111.  App.  262; 
Groth  V.  Central  Verein,  95  Wis.  140,  70 
N.  W.  80;  Skillings  v.  Massachusetts  Ben. 
Aeso.  146  Mass.  217,  16  N.  E.  566;  Grand 
Lodge,  A.  0.  U.  W.  v.  Gandy,  63  N.  J. 
Eq.  692,  53  Atl.  142;  Miller  y.  Pence,  132 
111.  141,  23  N.  E.  1030;  Faxon  v.  Grand 
Lodge,  B.  L.  F.  87  111.  App.  262;  Severa  v. 
Beranak,  138  Wis.  144,  119  N.  W.  814. 

Messrs.  Frank  B.  Miller  and  Arthiur  S.. 
lAttlefleld,  for  defendant  Sylvester: 

The  question  involved  is  one  of  fact. 

Alexander  v.  Parker,  144  111.  366,  19 
L.R.A.  187,  33  N.  E.  183;  Bacon,  Ben.  Soc. 
J  261 ;  Supreme  Council,  A.  L.  H.  v.  Perry, 
140  Mass.  580,  5  N.  E.  634;  Ballou  v. 
Gile,  60  Wis.  614,  7  N.  W.  561. 

The  statute  provisions  with  reference  to 
policies  of  this  kind  should  be  given  a 
liberal  construction,  in  order  that  the  in- 
tention and  desire  of  the  insured  may  be 
carried  out,  and  the  word  "dependent"  is, 
therefore^  liberally  construed. 

Ballau  ▼.  Giles,  supra;  Alexander  v. 
Parker,  144  111.  366,  19  L.R.A.  187,  33  N. 
E.  183;  McCarthy  v.  Supreme  Lodge,  N.  E. 
O.  P.  163  Mass.  318,  11  L.R.A.  144,  26 
Am.  St.  Rep.  637,  26  N.  E.  866;  Wilber 
v.  Supreme  Lodge,  K.  E.  0.  P.  192  Mass. 
477,  78  N.  E.  445;  Daly  v.  New  Jersey 
Steel  &  I.  Co.  165  Mass.  5,  29  N.  E.  607. 

Messrs.  Oakea,  Pnlslfer,  Ss  Imdden 
for  complainant. 

8aT8ce»  Ch.  J^  delivered  the  opinion  of 
the  court: , 

This  is  a  bill  of  interpleader  wherein  the 
plaintiif  asks  that  the  defendants  be  re- 
quired to  interplead  respecting  their  claims 
to  the  sum  of  $1,000,  which  it  has  in  its 
hands  as  ttte  amount  of  the  death  benefit 
named  in  his  benefit  certificate  issued  to 
L.RA..1917C. 


Horace  A.  Larrabee,  <me'  oi  its  members. 
The  claimants  are  Laura  E.  Sylvester  and 
Albert  A,  Larrabee.  The  parties  have  in- 
terpleaded. 

The  cause  was  heard  by  a  sitting  justice 
upon  bill,  answers,  and  proof,  and  he  found 
that  the  defendant  Laura  E.  Sylvester  was 
entitled  to  the  amount  dUiSon  the  benefit 
certificate.  From  his  decree,  Albert  J.  Lar< 
rabee>  the  other  defendant,  appealed. 

The  plaintiff  order  was  organized  under 
the  laws  oi  Massaohusetts  which  provide 
that  the  death  benefit  may  be  payable  to 
''persons  dependent  upon  the  memb^  named 
in  the  benefit  certificate."  And  the  ocm- 
stitution  of  the  order  also  provides  that 
the  benefit  fund  may  be  paid  to  "persons 
dependait  upon  such  member."  Mr*  Lar- 
rabee's  benefit  oevtificate  in  the  first  in- 
stance was  made  payable  to  his  wife.  Up- 
on her  decease  he  procured  a  new  certificate, 
which  is  the  one  now  in  question,  and 
which  provided  that  the  benefit  should  be 
paid  at  his  death  '%o  Laura  E.  Sylvester, 
related  to  the  said  Horace  A.  Larrabee  aa 
dependent"  And  Mrs.  Sylvester  claims  the 
fund  under  the  certificate.  The  other  claim- 
ant, Albert  J.  Larrabee,  was  the  sole  heir 
and  next  of  kin  of  the  deceased,  and  as 
such  he  claims  the  fund.  He  denies  that 
Mrs.  Sylvester  was  a  dependent  within  the 
meaning  of  the  laws  of  Massachusetts,  un- 
der which  the  society  was  incorporated.  II 
Mrs.  Sylvester  was  not  a  dependent,  then 
Mr.  Larrabee  is  entitled  to  the  fund. 

What  is  dependency  within  the  meaning 
of  the  statute  which  authorizes  the  society 
to  make  their  death  benefits  payable  to 
dependents  is  a  question  of  mixed  law  and 
fact.  The  situation  of  the  parties,  their 
relation  in  fact  to  each  other,  present  ques- 
tions of  fact.  The  interpretation  of  the 
statute  and  the  meaning  of  the  word  in  the 
statutory  sense  present  questions  of  law. 
The  findings  of  the  single  justice  as  to  the 
facts  will  not  lightly  be  disturbed.  W^heth- 
er  these  facts,  as  found  bv  the  justice,  con- 
stitute dependency  as  denned  by  law,  that 
is  to  say,  the  legal  effect  of  the  facts,  is  a 
question  of  law.  The  facts  in  this  case  are 
not  seriously  in  dispute. 

Mrs.  Sylvester  was  a  sister  of  Mr.  Larra- 
bee's  deceased  wife,  who  in  her  lifetime  was 
the  beneficiary  designated  by  him.  She 
had  been  a  widow  since  1887.  Ihiring  the 
last  years  of  her  sister's  life  she  was  a 
nurse,  but  when  not  at  work  she  made  her 
home  at  Mr.  Larrabee's.  She  never  paid 
any  board,  but  used  to  help  about  the 
housework,  and  took  care  of  her  sister  at 
times  when  she  was  sick.  Mrs.  Larrabee 
died  in  Boston,  September  27,  1910.  Mra 
Sylvester  was  then  at  the  Larrabee  house, 
and  stayed  there  until  Mr.  Larrabee  died. 
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April  5»  1915.  After  Mrs.  Larraboe's  death, 
Mr,  Larrabee  eaid  to  Mrs.  Sylvest^  that 
he  was  not  going  to  break  up  his  home, 
and  aaked  her  to  stay.  She  stayed.  Noth- 
ing was  said  about  wages,  and  none  were 
ever  paid.  She  says;  *'I  did  the  house- 
work; I  kept  the  house  just  the  same 
as  my  sister  did,  and  I  kept  it  just  the 
same  as  I  would  for  my  brother."  When 
they  went  to  Boston  on  a  visiting  trip  to 
her  relatives,  he  bought  the  tickets.  He 
usually  gave  her  some  little  change,  if  she 
was  going  down  the  street,  for  car  fares 
and  like  that.  Mr.  Larxabee  made  his  will, 
in  which  he  gave  to  Mrs.  Sylvester  tJbue 
house  and  lot  where  he  lived,  half  of  a 
barn  and  lot,  a  double  tenement  house,  a 
single  tenement  house,  the  household,  fur- 
niture and  furnishings  in  the  house  where 
he  lived,  and  the  contents  of  the  barn.  He 
gave  to  Albert  J.  Larrabee^  his  brother, 
the  other  claimant,  the  rest  of  his  estate. 

After  the  will  was  made,  Mr.  Larrabee 
handed  it  to  Mrs.  Sylvester,  saying:  ^'Take 
care  of  this.  It  is  yours."  Afterwards 
she  read  it.  She  oontinued  to  stay  as  be-« 
fore.  Some  time,  after  the  will  waa  made, 
he  had  his  certificate  in  the  plaintiff  order 
changed,  and  had  the  new  certificate  made 
payable  "to  Laura  E,  Sylvester,  related  to 
8aid  Horace  A.  Larrabee  as  dependent." 
He  handed  the  new  certificate  to  her,  say* 
ing;  "That  ia  made  out  to  you."  While 
she  lived  with  Mr.  Larrabee  she  had  no 
other  means  of  support  than  that  which 
waa  furnished  by  Mr.  Larrabee.  She  was 
related  to  Mr.  Larrabee  only  by  marriage. 
She  says  that  she  did  not  expect  any  wages 
until  after  she  saw  what  he  had  done  when 
he  made  the  will.  Mrs^  Sylvester  had  a 
policy  of  endowment  insurance  on  her  own 
life,  and  the  last  of  his  life  Mr.  Larrabee 
gave  her  some  money  to  pay  the  premiumei 
She  says:  "I  didn't  have  the  moxkey,  and 
he  said  he  would  help  me  with  it."  This 
is  Mrs.  Sylvester's  whole  story. 

It  is,  of  course,  unquestioned  that  no 
one  can  be  a  beneficiary,  except  those  in 
the  classes  designated  by  statute  and  hy 
the  laws  of  the  society.  Supreme  Council, 
A.  L.  H.  V.  Perry,  140  Mass.  680,  6  N.  £. 
634;  Britton  v.  Supreme  Council,  R.  A. 
46  N.  J.  Eq.  102,  19  Am.  St.  Rep.  376,  18 
Atl.  675.  In  this  case  Mrs.  Sylvester  must 
fall  within  the  designated  class  of  depend- 
ents, or  fall  outside  of  the  case.  And  in 
that  event,  the  benefit,  aeoording  to  the 
laws  of  the  society,  will  belong  to  Albert  J. 
Larrabee,  the  other  claimant. 

Who  is  a  "dependent!"  The  term  is  de- 
fined in  several  classes  of  cases,  and  not 
always  with  precisely  the  same  meaning. 
There  are  cases  where  the  question  arises 
under  homestead  statutes,  or  exemption 
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statutes,  or  statutea  giving  remedy  to  de- 
pendents for  death  by  wrongful  act,  as  well 
as  under  statutes  and  by-laws  governing 
fraternal  benefit  societies.  In  fraternal 
benefit  society  cases  the  courts  in  many 
instances,  in  detarminiag  the  question  of 
dependency,  have  referred  in  expresa  terms 
to  the  b^evolent  character  and  purposes 
of  such  societies.  These  societies  exist,  and 
are  permitted  by  the  statutes  of  most  states 
to  exists  only  to  enable  men  to  protect  their 
wives,  children,  and  relatives,  and  their  de- 
pendents to  whom  they  are  under  some 
obligation  to  protect  or  support.  The  obli- 
gation need  not  be  a  legal  one.  It  may 
be  legal,  moral,  or  equitable.  It  must  flow 
from  some  kind  of  a  duty. 

In  some  of  the  earlier  cases  a  dependent 
ia  said,  somewhat  loosely,  to  be  *'a  person 
dependent  for  support  in  some  way"  upon 
another.  Ballou  v.  Gile,  50  Wis.  614,  7  N. 
W.  561;  Alexander  v.  Parker,  144  111.  355, 
19  L.R.A.  187,  33  N.  E.  183;  Murphy  v. 
Nowak,  223  111.  301,  7  L.R.A.(N.S.)  393, 
79  N.  E.  112. 

In  many  of  the  later  cases  attempts  have 
been  made  to  define  the  term  more  clearly 
with  reference  to  ito  meaning  in  the  stat- 
utes relating  to  fraternal  societies.  In  Mc- 
Carthy ▼.  Supreme  Lodge,  N.  E.  0.  P.  153 
Mass.  314,  11  L.R.A.  144,  25  Am.  St.  Rep. 
637,  26  N.  E.  866,  the  court  said:  'Trivial, 
or  casual,  or  perhaps  wholly  charitable  as- 
sistance would  not  create  a  relation  of  de- 
pendency, within  the  meaning  of  the  statute 
or  by-lawB.  Something  more  is  undoubted- 
ly required.  The  beneficiary  must  be  de- 
pendent upon  the  member  in  a  material 
degree  for  support,  or  maintenance,  or  as^ 
siatance,  and  the  obligation  on  the  part 
of  the  member  to  furnish  it  must,  it  would 
seem,  rest  upon  some  m<val,  or  legal,  or 
equitable  grounds,  and  not  upon  the  purely 
voluntary  or  charitable  impulses  or  dis* 
position  of  the  member." 

This  language  is  quoted  with  approval  in 
several  cases,  and  its  substance  seems  to 
meet  with  general  acceptance.  See  Wilber 
V.  Supreme  Lodge,  N.  E.  O.  P.  192  Mass. 
477,  78  N.  E.  445;  Modern  Woodmen  v. 
Gomeaux,  79  Kan.  493,  25  L.R.A.(N.S.) 
814,  17  Ann.  Gas.  865,  101  Pac.  1;  Cald- 
well V.  Grand  Lodge,  U.  W.  148  CaL  195, 
2  L.R.A.(N.S.)  653,  113  Am.  St.  Rep.  219, 
82  Pac.  781,  7  Ann.  Cas.  356.  In  the  lat^ 
ter  case,  after  quoting  the  foregoing  from 
the  McCarthy  Case,  the  court  said:  "Such 
is  the  accepted  rule,  .  .  .  and  consider* 
ing  the  charitable  and  benevolent  nature  of 
these  associations,  it  is  the  just  rule." 

It  should  be  observed  that  the  defendant 
in;  the  case  of  McCarthy  ▼.  Supreme  Lodge; 
N.  E.  O.  P.  supra,  is  the  plaintiff  in  this 
case.     The   court   in  the   McCarthy   Case 
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interpreted  the  Massachusetts  statute  un- 
der which  this  benefit  certificate  was  issued, 
and  by  its  interpretation  of  the  laws  of 
Massachusetts  we  feel  bound. 

In  some  of  the  cases,  the  rule  is  stated 
to  be  that  dependency  must  rest  upon  some 
moral,  legal,  or  equitable  ground,  and  not 
on  favor,  caprice,  or  whim,  which  may  be 
cast  aside  without  violating  any  legal  or 
moral  obligation.  Caldwell  v.  Grand  Lodge, 
U.  W.  148  Cal.  195,  2  L,R.A.(N.S.)  653, 
113  Am.  St.  Rep.  219,  82  Pac.  781,  7  Ann. 
Cas.  356 ;  Palmer  v.  Welch,  132  111.  141,  23 
N.  E.  412;  Morey  v.  Monk,  145  Ala.  301, 
40  So.  411;  Supreme  Council,  A.  L.  H.  v. 
Perry,  140  Mass.  580,  5  N.  E.  634;  Mc- 
Carthy V,  Supreme  Lodge,  N.  E.  O.  P.  153 
Mass.  314,  11  L.R.A.  144,  25  Am.  St.  Rep. 
637,  26  N.  E.  866;  Le^vigne  v.  Ligue  des 
Patriotes,  178  Mass.  25,  54  L.R.A.  814,  86 
Am.  St.  Rep.  460,  59  N.  E.  674;  Wilber  v. 
Supreme  Lodge,  N.  E.  O.  P.  192  Mass.  477, 
78  N.  E.  445. 

This  rule  is  supported  by  the  general 
run  of  authority,  although  not  all  cases  use 
the  same  phraseology.  See  Royal  League  v. 
Shields,  251  111.  250,  36  L.R.A.(N.S.)  208, 
96  N.  E.  45;  Alexander  v.  Parker,  144  III. 
355,  19  L.R.A.  187,  33  N.  E.  183;  Grand 
Lodge,  A.  0.  U.  W.  v.  Gandy,  63  N.  J.  Eq. 
692,  53  Atl.  142,  note  36  L.R.A.(N.S.)  208; 
Modern  Woodmen  v.  Comeaux,  79  Kan.  493, 
25  L.R.A.(N.S.)  814,  101  Pac.  1,  17  Ann, 
Cas.  865;  Faxon  ▼.  Grand  Lodge,  B.  L.  F. 
87  III.  App.  262;  Elsey  v.  Odd  Fellows 
Mut.  Relief  Asao.  142  Mas6.  224,  7  N.  £. 
844;  Severa  v.  Beranak,  138  Wis.  144,  119 
N.  W.  814;  Ownby  v.  Supreme  Lodge,  K. 
H.  101  Tenn.  16,  46  S.  W.  758;  McGin- 
ness  v.  Supreme  Council,  C.  B.  L.  59  Ohio 
St  631,  53  N.  E.  64. 

In  some  cases  moral  obligation  of  the 
deceased  to  keep  a  promise  of  support 
which  he  made  to  the  beneficiary  has  been 
deemed  sufficient  to  create  the  relation  of 
dependency.  Such  a  case  was  the  McCarthy 
Case,  already  referred  to.  In  that  case  the 
woman  was  engaged  to  be  married.  At  her 
intended  husband's  request  she  left  her  em- 
ployment, which  afforded  her  a  comfortable 
support,  for  one  in  which  her  earnings  were 
insufficient  to  make  up  the  difference.  When 
he  asked  her  to  change  her  employment, 
one  reason  being  that  he  could  not  see  he)r 
where  she  was  as  often  as  he  wished,  he 
told  her  that  if  she  would  do  so  he  would 
supply  her  with  such  sums  as  in  addition 
to  what  she  could  earn  would  be  sufficient 
to  afford  her  a  comfortable  support.  The 
court  said  that  "in  view  of  the  relation 
between  them  [we  think]  she  had  a  right 
to  receive  and  depend  on  his  assistance,  and 
that  he  was  under  a  moral  obligation,  after 
promising  it^  to  continue  to  furnish  it." 
L.RA..1917C. 


The  court  in  Alexander  t.  Parker,  144 
III.  355,  19  L.R.A.  187,  33  N.  E.  183,  said 
of  the  McCarthy  Case,  that  ''it  goes  aa 
far  in  the  direction  of  a  liberal  interpreta- 
tion of  the  statute  as  correct  rules  of  con- 
struction will  warrant." 

In  Wilber  v.  Supreme  Lodge,  N.  E.  O.  P. 
supra,  a  case  not  unlike  the  McCarthy  Case, 
it  appears  that  there  were  three  sisters. 
The  member  married  one  of  th^m,  with  an 
express  understanding  that  they  should  all 
go  to  his  home  and  be  one  family.  The 
wife,  as  long  as  she  lived,  and  one  of  the 
sisters,  did  the  housework.  The  member 
contributed  his  earnings.  The  third  sister, 
to  whom  he  made  the  benefit  payable,  con- 
tributed what  she  could.  It  was  held  that 
she  was  a  dependent,  on  the  ground  of  his 
moral  obligation  to  keep  his  promise  when 
he  married  the  sister,  and  to  make  a  home 
for  all  of  them. 

We  think  the  correct  rule  of  interpreta- 
tion of  the  statutory  term  "dependent''  in 
fraternal  society  cases  is  that  stated  by 
the  Massachusetts  court  in  the  McCarthy 
Case.  It  has  seemed  to  meet  with  general 
acceptance.  It  is  a  suitable  rule  to  effec- 
tuate the  purposes  of  these  beneficiary  so- 
cieties. And  tiiat  rule  is  that  there  must 
be  some  duty  or  obligation,  either  legal, 
equitable,  or  moral»  on  the  part  of  the 
member  to  furnish  support,  or  to  aid  in 
doing  80,  on  account  of  which  the  claimant 
has  some  reasonable  grounds  of  expectancy 
of  support  as  a  basis  of  l^gal  dependency. 

In  this  case  we  are  unaible  to  find  any 
duty,  either  legal,  equitable,  or  moral,  on 
the  part  of  Mr.  Larrabee  to  support  Mrs. 
Sylvester.  There  was  no  contract.  He  made 
no  promise.  They  lived  together,  she  aa 
housekeeper,  for  Uieir  mutual  convenience. 
While  the  arrangement  lasted  she  would  do 
the  housework  and  have  a  home.  But  there 
was  nothing  that  she  had  a  right  to  depend 
upon  except  his  good  will.  He  might  end 
it  any  day,  or  she  might  leave  any  day, 
without  the  violation  of  any  duty  on  the 
part  of  either.  It  was  purely  voluntary 
on  boUi  sides.  If  it  be  suggested  that  there 
was  a  mutual  expectation  that  the  relation 
established  would  continue  during  life,  it 
was  an  expectation  that  either  mig^t  dis- 
appoint without  the  violation  of  any  duty. 

The  will  shows  th^r  real  relation,  ao  far 
as  they  had  any,  though  this  waa  made 
after  the  arrangement  began,  and  not  in 
pursuance  of  any  a^eement  he  had  made. 
By  ^e  will  he  gave  her  a  large  amount  of 
property.  She  knew  it.  From  that  time  on 
she  lived  in  the  expectation,  not  of  support 
of  whk^  his  death  would  deprive  her,  but 
of  the  enjoyment  of  the  property  which  the 
will  gave  to  her.  We  think  that  she  was 
not  in  any  legal  sense  his  dependent  within 
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the  meaning  of  the  definition  in  the  Mc- 
Carthy Case. 

We  conclude  that  Albert  J.  Larrabee,  the 
sole  heir  and  next  of  kin,  is  entitled  to  the 
amount  due  up<m   this  benefit  certificate. 


So  much  of  the  decree  below  as  awarded 
the  fund  to  Laura  £.  Sylveater  must  be  re- 
versed.    A  decree  will  be  entered  below  in 
accordance  with  the  opinion. 
So  ordered. 


MARYIiAXD  COURT  OF  APPEALS. 

STANDARD  BREWING  COMPANY,  Appt., 

V. 

REBECCA  U.  WEIL. 

(120  Md.  487,  00  Atl.  661.) 

Iiandlord  and  tenattt  <»  right  to  set  up 
illesAlHj  ot  lease. 

1.  A  brewing  company  cannot  avoid  lia- 
bility for  rent  for  premises  leased  for  saloon 
business  because  by  law  it  cannot  engage  In 
that  business,  if  the  lease  expressly  pro- 
vides that  the  business  shall  be  conducted 
in  compliance  with  law,  and  the  businest 
ia  conducted  by  a  sublessee. 
For  other  eaaea,  aee  Landlord  <md  Tenant, 

IlL  d,l,m  Dig,  1-52  N.  8. 

Same  luroliiblting  use  of  bulldlDLS  «*•  ef- 
fect. 

2.  The  prohibition  by  the  proper  authori- 
ties of  the  further  use  of  premises  for  the 
sale  of  liquor,  which  have  been  let  for  pur- 
poses of  a  saloon  and  restaurant,  does  not 
relieve  the  lessee  from  liability  for  the  stip- 
ulated rent  for  the  remainder  of  the  term. 
For  other  oaaea,  aee  Landlord  and  Tenant, 

IL  d,  ffi  Dig.  1^2  N.  8. 

(December  13,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Baltimore  City  Court  sustaining 
a  demurrer  to  the  pleas  in  an  action  brought 
to  recover  rent  for  premises  leased  for  the 
purposes  of  a  saloon  and  restaurant.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  B.  Siesnamnd  for  appel- 
lant. 

Messrs.  Raphael  Walter  and  Moses  R. 
Walter  for  appellee. 

Urner,  J.,  delivered  the  opinion  of  the 
court : 

In  June,  1910,  the  appellee  leased  to  the 
appellant  a  building  in  Baltimore  by  an 
agreement  under  seal  which  contained  a 
covenant  that  the  property  should  be  used 

Note.  —  As  to  effect  upon  lease  of  prop- 
erty for  saloon  purposes  of  passage  of  pro- 
hibitory laws  during  term,  see  annotation 
following  The  Stratford  v.  Seattle  Brewing 
&  Malting  Co.  post,  935. 

The  power  of  a  brewing  company  to  pur- 
chase or  lease  property  to  be  used  by  re- 
tailers of  its  products  is  treated  in  the  note 
to  United  States  Brewing  Co.  v.  Dolese  A 
S.  Co.  47  L.R.A.(N.S.)  898. 
L.R.A.1017C.  69 


solely  for  the  purposes  of  a  saloon  and 
restaurant,  which  should  be  conducted  in 
an  orderly  manner  and  in  compliance  with 
all  laws  in  force  in  the  city  relating  to  busi- 
ness of  that  nature.  It  was  agreed  that  the 
leased  premises  should  not  be  sublet  with- 
out the  lessor's  written  consent.  The  lease 
was  for  an  original  term  of  two  years,  be- 
ginning on  the  1st  day  of  August,  1910,  but 
provision  was  made  for  its  renewal  for  an 
equal  period  at  the  option  of  the  lessee,  and 
for  successive  extensions  of  two  years  each 
thereafter  in  the  absence  of  a  notice  to  the 
contrary  by  either  party  prior  to  the  ex- 
piration of  a  current  term.  The  agreement 
called  for  rental  payments  of  $100  monthly 
in  advance.  With  the  lessor's  knowledge 
and  acquiescence  the  premises  were  occu- 
pied and  used  for  saloon  and  restaurant 
purposes  by  subtenants  of  the  lessee  from 
the  beginning  of  the  original  term  until 
about  November  1,  1914;  the  lease  having 
been  twice  renewed  upon  the  same  terms  in 
accordance  with  its  provisions  to  that  end. 
Diu*ing  the  whole  of  that  period  the  rent 
was  paid  by  the  lessee,  and  it  continued  to 
make  the  stipulated  monthly  payments  un- 
til April,  1915.  This  suit  is  for  the  re- 
covery of  rent  accruing  since  that  time. 
The  defenses  interposed  by  special  pleas  are, 
first,  that  the  lease  is  void  because  the  lessee 
is  a  brewing  company,  and  as  such  is  pro- 
hibited by  statute  from  engaging  in  the 
saloon  business  (Acts  1908,  chap.  196;  Acts 
1914,  chap.  853;  Baltimore  City  Code, 
§  678) ;  and,  secondly,  that  the  Board  of 
Liquor  License  Commissioners  for  Balti- 
more City  on  or  about  the  Ist  day  of  No- 
vember, 1914,  refused  to  permit  a  saloon 
to  be  further  conducted  on  the  leased  prem- 
ises, and  has  since  adhered  to  that  de- 
termination. The  pleas  allege  also  that  in 
the  following  April  the  lessee  tendered  pos- 
session of  the  property  to  the  lessor.  A  de- 
murrer to  the  pleas  was  sustained,  and,  the 
defendant  having  declined  to  plead  over,  a 
judgment  by  default  was  entered,  and  was 
later  extended  for  the  amount  of  the  rent 
claimed.  The  ruling  on  the  demurrer  to  the 
pleas  is  the  only  subject  for  review  on  this 
appeal. 

The  terms  of  the  lease  admit  of  the  con- 
struction that  the  lessee  company  itself  was 
to  conduct  a  saloon  and  restaurant  in  the 
leased  building.  But  this  was  not  the  in- 
terpretation adopted  by  the  parties  to  the 
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agreement,  as  indicated  by  their  conduct. 
They  acted  from  the  outset  upon  the  theory 
that  the  proper  and  practical  method  of  op- 
erating under  the  lease  was  for  the  lessee 
company  to  sublet  the  property  to  a  tenant 
who  could  legally  engage  in  the  designated 
business.  One  of  the  provisions  of  the 
agreement  was  that  it  should  be  performed 
with  due  regard  to  existing  law.  While  it 
was  formally  agreed  that  the  premises 
should  not  be  sublet  without  the  written 
consent  of  the  lessor,  this  condition  has  been 
continuously  waived,  and  is  therefore  not 
now  effective.  Reid  v.  John  F.  Wiessner 
Brewing  Co.  88  Md.  237,  40  Atl.  877.  In- 
asmuch as  any  illegality  in  connection  with 
the  use  of  the  property  for  the  specified 
object  was  distinctly  forbidden  by  the 
agreement,  and  as  it  appears  from  the  prac- 
tical construction  and  application  of  its 
terms  by  the  parties  that  it  was  capable  of 
being  legally  performed,  it  is  entirely  clear 
that  the  lessee  is  not  entitled  to  be  dis- 
charged from  liability  upon  the  ground  that 
the  lease  was  illegal  and  void  from  its  in- 
ception. 

In  allying  that  the  Board  of  Liquor  Li- 
cense Commissioners  had  prohibited  the 
further  use  of  the  rented  property  for 
saloon  purposes,  the  pleas  seek  to  interpose 
a  defense  which  is  incomplete  and  unten- 
able. There  are  various  considerations 
which  unite  in  supporting  this  conclusion. 
In  the  first  place,  there  is  no  suggestion 
that  the  lessor  was  in  any  way  responsible 
for  the  passage  of  the  prohibitory  order. 
There  is  no  allegation  whatever  as  to  the 
conditions  which  induced  that  action.  If  it 
was  due  to  a  possible  default  on  the  part 
of  the  lessee  in  the  observance  of  the  cove- 
nant that  the  business  should  be  lawfully 
conducted,  the  lessor  would  certainly  not  be 
chargeable  with  the  consequences  of  such  a 
breach. 

But  if  we  assume,  as  doubtless  we  should 
in  the  absence  of  any  averment  or  proof  to 
the  contrary,  that  the  refusal  of  the  liquor 
license  commissioners  to  allow  a  saloon  to 
be  longer  operated  on  the  leased  premises 
was  not  because  of  any  neglect  of  contrac- 
tual duty  on  the  part  of  the  lessee  company, 
we  nevertheless  fail  to  find  in  that  action 
a  sufficient  reason  for  declaring  the  lease 
terminated.  The  lessee  has  not  been  en- 
tirely deprived  of  the  beneficial  interest 
which  the  lease  conferred.  The  saloon  busi- 
ness was  not  the  only  use  to  which  the 
property  was  agreed  to  be  devoted.  It  was 
leased  for  the  double  purposes  of  a  saloon 
and  restaurant,  and  there  is  no  prohibition 
against  its  continued  use  for  the  latter  ob- 
ject. The  specified  lines  of  business  were 
not  identical  or  inseparable.  A  "restau- 
rant" is  an  establishment  where  meals  and 
L.R.A.1917C. 


refreshments  are  served;  while  a  "saloon," 
as  the  term  is  here  used,  is  a  place  where 
intoxicating  liquors  are  sold  and  consumed. 
Webster's  New  International  and  Century 
Dictionaries.  There  being  consequently  a 
serviceable  use  for  which  the  property  is 
still  available  consistently  with  the  limita- 
tions of  the  demise,  the  lessee  company  is 
not  in  a  position  to  assert  that  it  is  totally 
deprived  of  the  benefit  of  the  tenancy. 

It  is  further  to  be  observed  that»  while 
the  possibility  of  a  failure  to  secure  a  li- 
cense for  the  saloon  on  the  rented  premises 
during  the  whole  of  the  original  and  re- 
newal terms  of  the  lease  might  have  been 
reasonably  anticipated,  no  provision  is  made 
in  the  agreement  for  such  a  contingency. 

There  are  cases  in  which  the  considera- 
tions we  have  mentioned  have  been  severally 
treated  as  of  controlling  importance  in  the 
decision  of  questions  an&logous  to  the  one 
now  under  discussion. 

In  a  note  to  Taylor  ▼.  Finnigan,  2  L.RJL 
(N.S.)  973,  the  ruling  there  made  that  the 
enforcement  by  public  officers  of  restrictions 
as  to  the  use  of  leased  premises  does  not 
amount  to  an  eviction,  suspending  liability 
to  pay  rent,  is  said  to  be  uniformly  support- 
ed by  other  adjudications  on  the  subject, 
following  '^the  basic  principle  that,  to  con- 
stitute a  constructive  eviction,  the  act  com- 
plained of  must  have  been  done  by  the  land- 
lord or  by  his  procurement,  with  the  in- 
tention and  effect  of  depriving  the  lessee 
of  the  use  and  enjoyment  of  the  demised 
premises,  in  whole  or  in  part."  This  was 
tha  theory  of  the  decision  in  Miller  v. 
Maguire,  18  R.  I.  770,  30  Atl.  966,  holding 
that  a  tenant  was  not  constructively  evict- 
ed because  a  license  for  the  sale  of  intoxi- 
cating liquors  on  the  leased  premises  could 
no  longer  be  procured  by  reason  of  the 
erection  of  a  public  school  in  that  vicinity. 
In  Lawrence  v.  White,  131  Ga.  840,  19 
L.R.A.(N.S.)  966,  63  S.  E.  631,  16  Ann. 
Cas.  1097,  the  same  doctrine  was  applied  to 
a  case  where  the  operation  of  a  leased  bar* 
room  had  to  be  discontinued  in  consequence 
of  the  enactment  of  a  prohibitory  law.  On 
the  other  hand,  in  Grabenhorst  v.  Nicode- 
mus,  42  Md.  236,  where  property  was  rented 
for  use  as  a  distillery,  and  the  lessor  re- 
fused to  give  his  written  consent,  as  a  legal 
prerequisite,  to  such  user,  it  was  held  that 
the  refusal  of  the  lessor  amounted  to  a 
constructive  eviction. 

In  the  case  of  O'Byrne  v.  Henley,  161 
Ala.  620,  23  L.R.A.(N.S.)  496,  50  So.  83, 
it  was  held  that  a  lease  of  property  solely 
for  saloon  purposes  was  not  terminated  by 
the  taking  effect  during  the  term  of  a  pro- 
hibitory liquor  law,  where,  by  construction 
of  the  parties,  the  right  was  conferred  upon 
the  lessee  to  sell  upon  the  premises  nonin- 
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ioxicating  beverages  and  tobacco,  so  that 
the  lessee's  user  of  the  property  was  not 
totally  destroyed.  The  case  of  Hecht  v. 
Acme  Coal  Co.  19  Wyo.  18,  34  L.RJl.(N.S.) 
773,  777,  113  Pac.  788,  117  Pac.  132,  Ann. 
Cas.  1913E,  258,  is  to  the  same  effect. 

There  are  also  cases  in  which  it  has  been 
held  without  qualification  that  the  enforced 
discontinuance  of  a  saloon  business  on 
leased  premises,  in  consequence  of  a  pro- 
hibitory law  enacted  subsequent  to  the 
lease,  does  not  relieve  the  tenant  of  liability 
to  pay  rent,  although  the  use  of  the  prop- 
erty is  restricted  to  that  business  by  the 
terms  of  the  lease.  The  main  theory  of 
such  decisions  is  that,  the  sale  of  intoxicat- 
ing liquors  being  subject  to  regulation  or 
prohibition  under  the  police  power  of  the 
state,  a  lease  of  property  for  saloon  pur- 
poses must  be  considered  as  being  made 
subject  to  the  exercise  of  that  power,  and  if 


the  tenant  desires  to  protect  himself  against 
a  change  in  the  liquor  laws,  he  should  so 
stipulate  in  the  agreement,  and  if  he  omits 
to  provide  for  such  a  contingency,  he  is 
bound  by  the  contract  as  executed.  J.  J. 
Goodrum  Tobacco  Co.  v.  Potts-Thompson 
Liquor  Co.  133  Ga.  776,  26  L.R.A.(X.S.) 
498,  66  S.  E.  1081 ;  Houston  Ice  &  Brewing 
Co.  V.  Keenan,  99  Tex.  79,  88  S.  W.  197. 

The  decision  we  render  in  the  case  now 
before  us  does  not  rest  alone  upon  any 
one  of  the  series  of  reasons  we  have  re- 
ferred to,  nor  upon  the  principle  of  the 
ruling  in  any  of  the  individual  cases  cited, 
but  upon  the  presence  here,  in  combination, 
of  all  the  considerations  we  have  mentioned, 
which  undoubtedly  afford  ample  ground  for 
the  conclusion  that  the  defense  interposed 
was  not  sufficient,  and  that  the  demurrer  to 
the  pleas  was  properly  sustained. 

Judgment  affirmed,  with  costs. 


WASHINGTON  SUPREMB  COURT. 
(Department  No.  1.) 

THE  STRATFORD,  Respt., 

V. 

SEATTLE  BREWING  A  MALTING  COM- 
PANY et  al.,  Appts. 

(—  Wash.  — ,  162  Pac.  31.)' 

liancllord  and  tenant  ^  lease  for  saloon 
^  effect  of  prohibition  law. 

1.  The  adoption  of  a  law  prohibiting  the 
sale  of  intoxicating  liquors  and  making  it 
unlawful  to  lease  premises  for  such  busi- 
ness terminates  a  lease  of  premises  which 
provides  that  they  shall  not  be  used  for  any 
other  purpose  than  that  of  a  saloon,  al- 
though the  lessee  has  been  given  permis- 
sion to  use  the  premises  for  a  bootblack 
and  cigar  stand  and  restaurant  purposes'  in 
addition  to  the  saloon. 

For  other  easeSf  see  LtMdlord  «md  Tenant, 
II,  d,  in  Dig.  1-52  N,  S. 

Deftnitlon  —  saloon  business. 

2.  A  lease  of  property  for  conducting  a 
saloon  business  means  a  business  of  selling 
intoxicating  liquors;  at  least,  where  the 
lessee  is  required  to  procure  from  the  lessor 
all  its  beer  during  the  term  of  the  lease. 
For  other  cases,  see  Landlord  and  Tenant, 

II.  a,  in  Dig.  1-52  N.  8. 

Landlord  and  tenant  ~  waiver  of  con- 
dition as  to  business  to  be  conducted. 

3.  One  who  has  let  property  for  a  saloon 
business  cannot,  upon  the  adoption  of  a 
prohibiton  law,  waive  the  provison  as  to 
character  of  business  to  be  conducted  on 
the  premises^  and  require  the  lessee  to  keep 
the    premises    for    conducting    some    other 

Note.  —  As  to  effect  upon  lease  of  prop- 
erty for  saloon  purposes  of  passage  of  pro- 
hibitory laws  during  term,  see  annotation 
following  this  case,  post,  935. 
L.RJ^.1917C. 


business,  for  conducting  which  he  had  be- 
fore the  adoption  of  the  prohibition  law  se- 
cured permission,  as  incidental  to  the  saloon 
business. 

For  other  cases,  see  Landlord  and  Tenant, 
IL  d,  in  Dig,  1-52  N.  S. 

(December  29,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought  to 
compel  defendants  to  apply  a  deposit  made 
by  plaintiff  to  the  payment  of  rent,  in  ac- 
cordance with  the  covenants  of  a  lease. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kerr  A  McCord,  for  appellants: 

Change  in  the  liquor  legislation  is  so 
common  that  the  promisor  is  in  duty  bound 
to  anticipate  that  danger. 

Gaston  v.  Gordon,  208  Mass.  265,  94  N.  E. 
307;  Abadie  v.  Bergea,  41  La.  Ann.  281,  6 
So.  529;  Lawrence  v.  White,  131  Ga.  840, 
19  L.R,A.(N.S.)  966,  63  S.  E.  631,  15  Ann. 
Caa.  1097;  Barghman  v.  Portman,  12  Ky. 
L.  Rep.  342,  14  S.  W.  342 ;  Kerley  v.  Mayer, 
10  Misc.  718,  31  N.  Y.  Supp.  818;  Chris- 
tian Moerlein  Brewing  Co.  v.  Roeer,  160 
Ky.  198,  183  S.  W.  479;  Burgett  v.  Loeb, 
43  Ind.  App.  657,  88  N.  E.  346;  Burke  v. 
San  Francisco  Breweries,  21  Cal.  App.  198, 
131  Pac.  83. 

Clianges  in  the  law  do  not  relieve  the 
tenant  from  his  obligation  to  pay  rent. 

Christian  Moerlein  Brewing  Co.  v.  Roser, 
169  Ky.  198,  183  S.  W.  479;  Hayton  v.  Seat- 
tle Brewing  &  Malting  Co.  66  Wash.  248,  37 
L.R.A.(N.S.)  432,  119  Pac.  739;  Oldfield 
V.  Angeles  Brewing  A  Malting  Co.  62  Wash. 
260,   35   L.R.A.(N.S.)    426,   113   Pac.   630, 
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Ann.  Caa.  1912C,  1050;  Kerley  v.  Mayer, 
10  Misc.  718,  31  N.  Y.  Supp.  818;  Miller 
V.  Maguire,  18  R.  I.  770,  30  Atl.  966;  Kel- 
logg V.  Lowe,  38  Wash.  293,  70  L.R.A.  510, 
80  Pac.  468;  Gaaton  v.  Gordon,  208  Mass. 
265,  94  N.  E.  307 ;  Teller  v.  Boyle,  1 32  Pa. 
66,  18  Atl.  1069;  Burke  v.  San  Franciaco 
Breweries,  21  Cal.  App.  198,  131  Pac.  83; 
Brewer  &  H.  Brewing  Co.  v.  Boddie,  181 
111.  622,  55  N.  E.  49. 

The  covenant  not  to  aaaign  without  the 
written  consent  of  the  landlord  is  a  restric- 
tive covenant  imposed  for  the  lessor's  in- 
terest ;  yet  it  may  be  waived  either  express- 
ly or  by  implication. 

Batley  v.  Dewalt,  66  Wash.  431,  105  Pac. 
1029;  Beebe  v.  Tyra,  49  Wash.  167,  94  Pac. 
940;  San  Antonio  Brewing  Asao.  v.  Brents, 
89  Tex.  Civ.  App.  443,  88  S.  W.  368;  Gaa- 
ton V.  Gordon,  208  Mass.  265,  94  N.  E.  307; 
Teller  v.  Boyle,  132  Pa.  66,  18  Atl.  1069. 

The  defendant  brewing  company  is  not 
asking  that  the  plaintiff  aell  intoxicating 
liquor;  it  is  asking  that  the  tenant  con- 
tinue in  possess  ion  of  the  storeroom  and 
pay  rent. 

Teller  v.  Boyle,  supra;  Burke  ▼.  San 
Francisco  Breweries,  21  Oal.  App.  198,  131 
Pac.  83;  Koen  v,  Fairmont  Brewing  Co.  69 
W.  Va.  94,  70  S.  E.  1098. 

Even  if  the  defendants  knew  that  plain- 
tiff was  using  the  premises  for  the  illegal 
sale  of  intoxicating  liquor,  it  should  not 
be  a  foregone  conclusion  that  no  rent  could 
be  recovered. 

Miller  v.  Maguire,  18  R.  I.  770,  30  Atl. 
966;  Way  v.  Pacific  Lumber  &  Timber  Co. 
74  Wash.  332,  49  L.R.A.  (N.S.)  147,  133 
Pac.  595. 

The  landlord  does  not  warrant  against 
changes  of  law,  nor  is  there  an  implied 
agreement  that  in  event  of  such  change  the 
lease  shall  terminate. 

Kellogg  V.  Lowe,  38  Wash.  293,  70  L.R.A. 
510,  80  Pac.  458;  Abadie  v.  Berges,  41  La. 
Ann.  281,  6  So.  529;  Burke  v.  San  Fran- 
cisco Breweries,  21  Cal.  App.  198,  131  Pac. 
83;  Gaston  v.  Gordon,  208  Mass.  265,  94 
N.  E.  307;  Taylor  v.  Finnigan,  189  Mass. 
668,  2  L.R.A.(N.S.)   973,  76  N.  E.  203. 

The  restriction  is  as  to  the  manner  of 
conducting  business  on  the  premises,  and 
not  for  the  purpose  of  preventing  any  legit- 
imate occupation. 

Burgett  V.  Loeb,  43  Ind.  App.  667,  88 
N.  E.  346;  San  Antonio  Brewing  Asso.  v. 
Brents,  39  Tex.  Civ.  App.  443,  88  S.  W. 
368. 

Mr.  William  Wray,  for  respondent: 

.The  passage  of  Initiative  Measure  No.  3 
canceled  the  lease  existing  between  tlie  par- 
ties hereto. 

Kahn  v.  Wilhelm,  118  Ark.  239,  177  S. 
W.  403;  Heart  v.  East  Tennessee  Brewing 
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Co.  121  Tenn.  69,  19  L.R.A.(N.S.)  964,  130 
Am.  St.  Rep.  753,  113  S.  W.  364;  Ham- 
mond, Contr.  p.  346,  §  210;  Cowley  ▼. 
Northern  P.  R.  Co.  68  Wash.  664,  41  L.R.A. 
(N.S.)  659,  123  Pac.  998;  Adler  v.  Miles, 
69  Misc.  601,  126  N.  Y.  Supp.  185;  Hooper 
V.  Mueller,  168  Mich.  596,  133  Am.  St.  Rep. 
399,  123  N.  W.  24. 

Holcomb,  J.,  delivered  the  opinion  of  the 
court : 

The  one  queation  for  consideration  on  this 
appeal  is  whether  the  enactment  by  the 
people  at  the  general  election  in  1914  of 
Initiative  Measure  No.  3,  taking  effect  Jan- 
uary 1,  1916  (Laws  1915,  p.  2,  §§  1  et 
seq.;  Rem.  Code  §§  6262 — 1  et  seq.)  ren- 
dered a  certain  lease  for  saloon  purposes 
void.     The  lower  court  held  it  did. 

The  leaae  in  question  was  originally  exe- 
cuted on  July  1,  1912,  by  appellant  Sween- 
ey to  the  firm  of  Deatkin  ft  Goldie,  for  the 
premises  at  910  Second  avenue  in  Seattle, 
for  a  term  of  four  years,  seven  montha,  and 
twenty- six  days,  with  certain  stipulated 
rentals,  and  a  provision  that  a  deposit  of 
$2,500  ahould  be  made,  and  which  was 
made,  to  be  held  and  applied  to  the  last 
three  months  of  the  rental  for  the  leased 
term.  There  was  a  condition  in  the  leaae 
that  "said  lessees  should  not  use  said  prem- 
ises for  any  other  purpose  than  that  of  a 
saloon."  On  July  9th,  eight  days  after 
the  execution  of  the  lease,  the  lessees  ap- 
plied to  lessor  for  permission  to  use  the 
leased  premises  for  a  bootblack  and  cigar 
stand  and  for  restaurant  purposes  in  addi- 
tion  to  the  saloon,  which  permission  was 
granted,  and  the  lease  was  so  modified. 
Thereafter  the  premises  were  used  for  such 
several  purposes.  The  lessees  with  their 
wives  incorporated  their  business  under  the 
name  of  The  Stratford,  Incorporated,  and 
own  all  its  stock.  After  it  was  modified 
as  above  stated,  the  lease  was  assigned  by 
Deatkin  ft  Goldie  to  the  appellant  brew- 
ing company,  wMch  company  thereafter  let 
the  demised  premises  to  the  respondent  up- 
on the  same  terms  with  one  additional  con- 
dition; viz.,  that  respondent  should  "pur- 
chase all  its  beer  from  appellant  brewing 
company  during  the  term  of  the  lease."  To 
sustain  their  contention  that  a  lease  is  not 
avoided  by  the  subsequent  intervention  of 
laws  prohibiting  saloons  or  the  sale  of  in- 
toxicating liquors  in  the  locus  in  quo,  ap- 
pellants advance  the  following  propositions 
and   cite  cases   in   support  thereof: 

A  lease  of  property  solely  for  saloon  pur- 
poses is  not  terminated  by  the  taking  effect, 
during  the  term,  of  a  prohibitory  liquor 
law,  where,  by  the  construction  of  the  par- 
ties, the  right  was  conferred  on  the  lessee 
of  selling  upon  the  property  nonintoxicat- 
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ing  beverages  and  tobacco^  so  that  the  right 
of  the  lessee  was  not  totally  destroyed. 
O'Byrne  v.  Henley,  161  Ala.  620,  23  L.R.A. 
(N.S.)  496,  60  So.  83;  Lawrence  y.  White, 

131  Ga.  840,  19  L.R.A.(N.a)  966,  63  S.  E. 
631,  15  Ann.  Gas.  1097;  Houston  Ice  ft 
Brewii]^  Go.  t.  Keenan,  99  Tex.  79,  88  S.  W. 
197 ;  Barghman  t.  Portman,  12  Ky,  L.  Rep. 
342,  14  S.  W.  342;  San  AAtonio  Brewing 
Aaao.  V.  Brents,  39  Tex.  Giv.  App.  443,  88 
S.  W.  368;  Heeht  t.  Acme  Goal  Co.  19 
Wyo.  18,  34  L.R.A.(N.S.)  773,  U3  Pac. 
788,  117  Pac.  182,  Ann.  Gaa.  1913E,  268; 
J.  J.  Goodnin  Tobacco  Go.  v.  Potts-Thomp- 
son Liquor  Go.  133  Ga.  776,  26  L.R.A. 
(N.S.)  498,  66  S.  E.  1081;  Shreveport  Ice 
A  Brewing  Go.  ▼.  Handel  Bros.  128  La.  314, 
54  So.  831;  Gaston  v.  Gordon,  208  Mass. 
266,  94  N.  E.  307. 

The  tenant  of  a  saloon,  in  the  absence  of 
a  stipulation  therefor,  is  not  entitled  to 
an  abateneBt  in  rent  becauise  of  the  pas- 
sage of  a  law  making  the  sale  of  liquor 
illegal.  Barghman  v.  Portman,  12  Ky.  L. 
Rep.  342,  14  S.  W.  342;   Teller  ▼.  Boyle, 

132  Pa.  66,  18  Atl.  1069;  Kellogg  y.  Lowe, 
38  Wash.  293,  70  LJI.A.  610,  80  Pac.  468; 
Fleming  ▼.  King,  100  Ga.  440,  28  S.  E. 
239;  Taylor  y.  Finnigan,  189  Mass.  668,  2 
L.R.A.(N.6.)  973,  76  N.  E.  203;  Miller  y. 
Maguire,  18  R.  I.  770,  30  AtL  966;  Ghris- 
tian  Moerlein  Brewing  Go.  y«  Boser,  169 
Ky.  198,  183  S.  W.  479. 

In  effecting  a  lease  of  real  estate  to  be 
used  for  saloon  purposes,  it  is  the  duty  of 
the  lessee  to  have  inserted  in  the  lease  such 
clause  as  will  protect  him  in  event  the  sale 
of  liquors  on  the  premises  during  the  lease 
may  be  prohibited  by  law.  Houston  Ice  ft 
Brewing  Go.  v.  Keenan,  9i9  Tex.  79,  88  8. 
W.  197;  Abadie  v.  Berges,  41  La»  Ann.  281, 
6  So.  629;  Miller  v.  Maguire,  18  R.  L  770, 

30  Atl.  966;  Kerley  v.  Mayer,  10  Misc.  718, 

31  N.  Y.  Supp.  818;  Heeht  v.  Acme  Goal 
Co.  19  Wyo.  18,  34  L.R.A.(N.8.)  773,  113 
Pac.  788,  117  Pac.  132,  Ann.  Gas.  1913E, 
268;  Oldfield  v.  Angeles  Brewing  &  Malt- 
ing Go.  62  Wash.  260,  36  L.R.A.(N.S.)  426, 
113  Pac.  630,  Ann.  Gas.  1912G,  1060. 

A  lease  of  property  permitting  its  use  for 
saloon  purposes  is  not  nullified  by  the  adop- 
tion of  a  statute  forbidding  further  sales  of 
liquor  in  the  locality.  Hayton  v.  Seattle 
Brewing  k  Malting  Go.  66  Wash.  248,  37 
L.RJL(N.S.)    432,   119  Pac.   739. 

Respondent's  position  is  that  the  per- 
formance of  the  contract  is  excused  by  a 
supervening  condition  brought  about  by  the 
operation  of  a  change  in  the  law  making 
its  performance  illegal.  Great  reliance  is 
placed  by  appellants  upon  our  own  case  of 
Hayton  v.  Seattle  Brewing  ft  Malting  Go. 
supra.  That  case  involved  a  lease  contain- 
ing a  permission  to  use  the  premises  for  a 
L.RJ^.1917G. 


retail  saloon  business.  There  was  nothinig 
in  it  indicating  that  it  was  the  principal 
object  of  the  lease  and  intention  of  the 
parties  that  it  be  used  for  that  purpose. 
During  the  term  of  the  lease,  Mt.  Vernon, 
wherein  the  leased  property  was  situate, 
voted  to  prohibit  saloons  under  the  Local 
Option  Laws  then  in  force.  The  lessee 
th^i  abandoned  the  premises  and  refused 
to  pay  rent,  claiming  an  eviction  by  opera- 
tion of  law  in  that  the  retail  saloon  busi- 
ness had  been  prohibited.  W^e  said:  "It 
is  argued  that,  the  purpose  'for  which  the 
premises  were  leased  becoming  unlawful  up- 
on the  result  of  the  local  option  election 
being  ascertained,  the  lease  contract  there- 
by ceased  to  be  binding  upon  appellant. 
It  seems  to  us  that  this  argument  is  rested 
upon  an  erroneous  view  of  the  effect  of  the 
Language  of  the  lease  relating  to  the  use  of 
the  premises  by  appellant.  It  is  appar- 
ently assumed  by  counsel  for  appellant  that 
the  provisions  of  the  lease  above  quoted 
restrict  the  use  of  the  premises  to  saloon 
business.  We  think  that  provision  does  not 
have  such  an  effect.  It  is  only  permissive 
in  that  respect,  and  clearly  does  not  pre- 
vent appellant  from  using  the  premises  for 
any  lawful  purpose.  The  decisions  of  the 
coiuts  appear  to  be  harmonious  in  support 
ol  the  view  that,  under  suoh  circumstances 
aa  are  disclosed  by  this  defense,  the  lessee 
cannot  regard  the  lease  as  terminated  by 
the  changed  legal  status  of  the  liquor  traf- 
fic, and  thus  avoid  payment  of  the  rent 
agreed  upon  by  the  terms  of  the  lease." 

We  there  clearly  based  our  decision  upon 
the  permissive  character  of  the  use  granted 
by  the  lease,  and  that  it  did  not  prevent 
appellant  (lessee)  from  using  the  premises 
for  any  lawful  purpose,  and  was  not  in- 
tended  to  restrict  the  «se  of  the  premises 
to  saloon  purposes. 

We  are  urged  to  keep  in  mind,  in  view  of 
that  decision,  that,  under  the  terms  of  the 
lease  here  involved  as  modified,  the  de- 
mised premises  may  be  used  during  the 
entire  term  for  restaurant,  cigar,  and  boot- 
black business,  even  though  its  use  for  a 
saloon  where  intoxicating  liquors  are  sold 
may  be  prohibited. 

There  is  no  doubt  that  there  are  courts 
of  the  highest  authority  sustaining  appel- 
lants' contentions.  Gases  are  numerous, 
but  conflicting.  It  is  well-settled  law,  how- 
ever, that,  while  the  business  of  selling  in- 
toxicating liquors  may  be  lawful  at  a  given 
time  and  place,  it  is  equally  true  that  the 
business  is  one  that  the  law  only  coiuite- 
naneed  and  always  held  subject  to  regula- 
tion and  control  or  prohibition  under  the 
police  power  of  the  state.  It  is  a  privilege 
that  creates  no  vested  rights  and  that  the 
state  can  and  will  give,  withhold,  or  with- 
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draw  at  pleasure.  We  think  it  must  be 
conceded  that  the  covenant  by  the  lessee 
that  it  "'should  not  use  said  premises  for 
any  other  purpose  than  that  of  a  saloon" 
was  not  wholly  modified  into  a  purely  per- 
missive use  therefor  by  the  modification  in- 
f^fted  thereon  after  the  lease  had  gone 
into  effect,  that  the  lessee  might  sublet  a 
portion  of  the  demised  premises  for  a 
restaurant,  cigar,  and  bootblack  business. 
It  is  apparent  that  the  principal  use  of  the 
premises  desired  by  both  parties  was  that 
of  a  saloon  business.  The  other  businesses 
were  only  secondary  and  incidental  thereto. 
It  is  shown  in  another  similar  ease  now 
before  us  that  the  Charter  of  Seattle  limited 
the  number  of  saloons  to  315  distributed 
in  315  locations  in  the  city,  and  limited  the 
number  in  a  block;  and  the  subject-matter 
of  this  lease  was  one  of  those  permitted 
locations  and  a  very  prominent  one.  Thus, 
a  sort  of  monopoly  for  saloons  was  created 
in  certain  locations,  the  business  thereby 
made  very  lucrative,  and  such  locations 
thereby  commanded  the  highest  rentals  for 
such  use.  It  was  therefore  to  the  interest 
of  the  lessor  that  the  premises  be  rented 
for  and  devoted  to  that  use  principally, 
and  such  was  manifestly  the  diief  object 
of  both  parties,  and  the  condition  there- 
fore was  not  a  special  condition  for  the 
benefit  of  the  lessor  only,  but  a  mutual 
covenant.  In  Beebe  v.  Tyra,  49  Wash.  157, 
94  Pac.  040,  we  held  that  a  stipulation  pro- 
hibiting the  lessee  from  selling  any  intoxi- 
cating liquors  on  the  premises  was  only  a 
condition  subsequent  for  the  benefit  of  the 
lessor. 

But  a  stipulation  for  the  us«  for  such 
purpose  is  otherwise. 

Nor  are  we  impressed  with  the  idea  ad- 
vanced by  appellants  that  the  "saloon  busi- 
ness"' does  not  necessarily  mean  a  business 
of  selling  intoxicating  liquors,  but  may 
mean  a  business  or  place  for  the  sale  of 
nonintoxicating  drinks.  The  word  "saloon'* 
had  acquired  a  very  definite  general  mean- 
ing in  this  and  neighboring  states  as  a 
place  where  intoxicating  liquors  were  sold, 
and  was  generally  so  understood.  It  was 
generally  so  designated  in  the  license  stat- 
utes. The  fact  that  what  are  commonly 
called  "soft  drinks"  are  also  generally  sold 
at  such  places  does  not  alter  the  character 
of  such  places  as  "saloons,"  nor  is  a  place 
where  soft  drinks  only  can  be  sold  common- 
ly known  as  a  "saloon."  Furthermore,  the 
condition  in  the  lease  that  the  lessee  should 
purchase  beer  and  malt  liquors  only  of  the 
appellant  brewing  company,  and  that  it 
should  furnish  all  beer  and  malt  liquors 
that  lessee  should  sell,  of  itself,  would  fix 
the  character  of  the  saloon  contemplated 
by  both  lessor  and  lessee  as  a  siUoon  where 
L.R.A.1917C. 


intoxicating  liquors  would  be  sold.  Kahn 
v.  Wilhelm,  118  Ark.  239,  177  S.  W.  403; 
Greil  Bros.  Co.  v.  Mabson,  179  Ala.  444, 
43  L.R.A.(N.S.)    664,  60  So.  876. 

It  is  a  general  rule  of  law,  as  said  in 
Cowley  V.  Northern  P.  R.  Co.  68  Wash.  558, 
41  L.R.A.(N.S.)  569,  123  Pac.  998,  quot- 
ing from  an  old  case:  "That  no  contract 
can  properly  be  carried  into  effect  which 
was  originally  made  contrary  to  the  provi- 
sions of  law,  or  which,  being  made  consist- 
ently with  the  rules  of  law  at  the  time, 
has  become  illegal  in  virtue  of  some  sub- 
sequent law,  are  propositions  which  admit 
of  no  doubt." 

While,  when  this  lease  was  entered  into, 
it  was  lawful  to  lease  premises  for  the 
sale  of  intoxicating  liquors  in  the  state  and 
in  the  place  covered  by  this  lease,  before  the 
term  expired  it  became  unlawful  for  saloons 
to  sell  intoxicating  liquors,  and  by  and  ex- 
press provision  of  the  law  (Initiative  Meas- 
ure No.  3,  §  5;  Laws  1915,  p.  2,  9  5;  Rem. 
Code,  §  6262 — 5),  it  was  made  illegal  to 
lease  premises  for  the  purpose  of  such  busi- 
ness, or  to  knowingly  permit  the  use  of 
leased  premises  for  such'  purpose.  This 
change  in  the  law  annulled  and  aroided 
that  portion  of  the  lease  requiring)  or,  aa 
appellants  say,  permitting,  the  use  of  tlie 
demised  premises  for  the  conducting  of  a 
retail  saloon,  or  the  sale  of  intoxicating 
liquors  as  contemplated. 

It  is  also  true,  as  asserted  by  appellanta^ 
that  the  lessor  did  not  guarantee  that  the 
lessee  should  be  preserved  the  continuous 
right  to  conduct  a  retail  saloon  for  the 
sale  of  intoxicating  liquors.  This  the  les- 
sor could  not  do.  To  so  contract  would 
have  been  just  as  unavailing  by  reason  of 
the  principle  that  the  state,  in  the  exer- 
cise of  its  undoubted  police  power,  could 
always  intervene  and  render  such  a  guar- 
anty nugatory,  and  it  would  be  unenforce- 
able as  against  public  policy.  Probably,  if 
there  had  been  a  clause  in  the  contract  of 
lease  stipulating  that,  in  the  event  that  the 
saloon  business  should  become  unlawful  in 
that  location,  the  lease  should  terminate  at 
once,  but  the  lessee  should  pay  all  rents 
reserved  for  the  term,  no  different  question 
would  be  presented.  Appellants,  however, 
would  have  the  lease  construed  as  so  imply- 
ing, and  urge  that  the  lessee  could  have 
protected  itself  against  such  a  contingency, 
but  did  not,  and  that  the  condition  to  con- 
duct a  saloon  on  the  premises  was  a  con- 
dition for  the  exclusive  benefit  of  the  les- 
sors. Exactly;  and  so  could  the  leaaora 
have  protected  themselves  by  a  provision 
contrary  to  the  kind  above  supposed;  and 
we  do  not  agree  that  the  provision  in  such 
a  lease  as  that  before  us,  with  the  prin- 
cipal purpose  that  lessee  should  conduct  a 
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saloofi  on  the  leased  premises,  constitutes 
a  condition  for  the  use  of  the  premises 
exclusively  for  the  benefit  of  the  lessor, 
which  it  might  either  enforce  or  waive  as 
it  saw  fit,  or  as  circumstances  demanded. 

Although,  as  said,  many  cases  are  found 
which  put  the  entire  burden  and  hazard 
upon  the  lessee  leasing  premises  for  saloon 
purposes,  which  afterwards  becomes  unlaw- 
ful by  operation  of  law,  either  locally  or 
generally,  many  of  the  cases  are  based  up- 
on the  permissive  character  of  the  use,  and 
others  are  not  well  grounded  upon  either 
reason  or  law. 

The  broad  principle  generally  applicable 
is  that  stated  in  Cowley  v.  Northern  P.  R. 
Co.  supra,  and  cases  cited  therein.  That 
principle  has  been  applied  to  contracts  of 
this  character,  and  it  has  been  held  for  that 
reason  that  the  rent  contracted  for  could 
not  be  collected.  Heart  v.  East  Tennessee 
Brewing  Co.  121  Tenn.  69,  19  L.R.A.(N.S.) 
964,  130  Am.  St.  Rep.  753,  113  S.  W.  364; 
Kahn  v.  Wilhelm,  supra;  Greil  Bros.  Co.  v. 
Mabson,  179  Ala.  444,  43  L.R.A.(N.S.) 
664,  60  So.  876. 

Where  the  performance  of  an  executory 
contract  which  was  lawful  in  its  inception 
is  made  unlawful  by  subsiKiuent  enactment, 
the  agreement  is  thereby  dissolved  and  the 
parties  discharged  from  its  obligations. 
Hammon,  Contr.  §  210;  3  Elliott,  Contr. 
§  1901;  Pom,  Spec.  Perf.  of  Contr.  §  280; 
Bishop,  Contr.  §  594;  Clark,  Contr.  §  681; 
Brantly,  Contr.  2d  ed.  p.  482;  Lawson, 
Contr.  §§  423,  424;  9  Cyc.  629;  Wharton, 
Contr.  §  305;  Gray  v.  Sims,  3  Wash.  C.  C. 
276,  Fed.  Cas.  No.  6,729. 

But,  appellants  urge,  they  have  waived 
the  condition  that  a  saloon  business  should, 
be  conducted  on  the  premises,  and  have  de- 
manded that  lessee  continue  in  possession 


and  use  the  premises  for  a  restaurant,  cigar 
stand,  and  bootblack  stand.  The  original 
lease  was  for  a  saloon.  A  very  large  month- 
ly and  total  rental  was  reserved  in  the 
lease  for  tliat  purpose.  Afterwards  the 
lease  was  somewhat  enlarged  in  terms  by 
the  permission  to  sublet  a  portion  for  the 
other  purposes.  We  do  not  know  what 
part,  if  any,  of  the  rental  which  lessee 
agreed  to  pay,  could  be  considered  as  the 
rental  for  those  other  businesses.  It  takes 
two  parties  to  make  a  contract.  The  lessee 
contracted  to  rent  certain  premises  and  use 
them  for  a  saloon  originally,  and  contract- 
ed definitely  for  that  purpose,  as  did  lessors 
also.  The  lessee  has  definitely  refused  to 
accept  lessors'  waiver  of  the  condition  to 
conduct  an  unlawful  business,  and  one  of 
the  parties  can  no  longer  perform  its  eon- 
tract  with  the  lessee;  viz.,  to  furnish  beer 
and  malt  liquors  for  sale.  It  would  cer- 
tainly be  harsh  and  inequitable  for  a  court 
to  force  a  contract  upon  either  party  that 
neither  party  contemplated  when  they  con- 
tracted in  the  premises.  Kahn  v.  Wilhelm, 
supra. 

All  things  considered,  and  without  multi- 
plying reasons  or  authorities,  and  regard- 
less of  authorities  to  the  contrary,  we  think 
justice  and  equity  are  with  the  respond- 
ent. 

We  are  impelled  to  hold  that  the  prohibi- 
tion law  by  its  terms  and  in  its  general 
effect  dissolved  such  a  lease  as  the  one  be- 
fore us,  and  discharged  the  parties  from 
its  obligations. 

Judgment  affirmed. 

Morris,  Ch.  J.,  and  Main,  Ellis,  and 
Chadwick,  JJ.,  concur. 

Petition  for  rehearing  denied. 


Annotatioii — ^Effect  upon  lease  of  property  for  saloon  purposes  of  passage 

of  prohibitory  la¥rs  during  term. 


The  present  annotation  is  supple- 
mentary to  the  notes  to  Heart  v.  East 
Tennessee  Brewing  Co.  19  L.R.A.(N.S.) 
964;  O'Byrne  v.  Henley,  23  L.R.A.(N.S.) 
497;  and  Hecht  v.  Acme  Coal  Co.  34 
L.R.A.(N.S.)  773,  wherein  the  earlier 
cases  are  treated. 

As  in  the  earlier  cases,  the  recent  de- 
cisions seem  to  turn  upon  the  question 
whether  the  grant  of  the  use  for  the  sale 
of  intoxicating  liquors  is  exclusive  or  is 
merely  permissive,  the  rule  being  that 
when  the  lease  is  exclusive  the  passage 
of  prohibitory  laws  terminates  it,  but 
that  where  the  use  of  the  premises  for 
the  purposes  of  selling  intoxicants  is 
merely  permissive,  the  beneficial  use  is 
L.rX1917C. 


not  affected  by  such  laws  so  as  to  avoid 
the  lease.  There  is  some  conflict,  how- 
ever, as  to  what  phraseology  renders  ex- 
clusive a  lease  of  premises  for  the  sale 
of  intoxicating  liquors. 

Thus,  in  Alabama  the  rule  is  that  the 
enactment  of  a  prohibitory  intoxicating 
liquor  law  does  not  terminate  a  prior 
lease  of  premises  to  be  occupied  and  used 
"only"  for  the  purpose  of  a  "saloon,"  the 
theory  being  that  the  word  "saloon"  as 
used  in  such  a  lease  is  not  confined  to  a 
place  where  intoxicating  liquors  are 
offered  for  sale,  but  means  a  place  where 
nonintoxicants  as  well  as  intoxicants  are 
sold,  together  with  cigars,  tobaeco,  and 
cigarettes,   and,   therefore,   that   a   law 
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prohibiting  the  sale  of  intoxieating 
liquors  is  bat  a  partial  destruction  of  the 
subject-matter  of  the  lease,  which,  ac- 
cording to  the  well-settled  rule  of  the 
state,  does  not  relieve  from  a  payment  of 
rent  in  full  unless  the  lease  itself  so 
stipulates  where  the  leased  premises 
have  been  used,  up  to  the  time  of  the 
prohibition,  for  the  sale  of  intoxicants  as 
well  as  nonintoxicants,  cigars,  tobacco, 
and  cigarettes.  This  rule  was  announced 
in  the  recent  case  of  Re  Bradley  (1915) 
225  Fed.  307,  which  arose  in  Alabama, 
and  relied  upon  earlier  Alabama  cases, 
specially  O'Byme  v.  Henley  (1909)  161 
Ala.  620,  23  L.R.A.(N.S.)  496,  50  So.  83. 
And  the  meaning  given  to  the  term 
''saloon"  in  these  cases  was  again  recog- 
nized as  correct  in  Greil  Bros.  Co.  v. 
Mabson  (1912)  179  Ala.  444,  43  L.R.A. 
(N.S.)  664,  60  So.  876,  which  definition 
it  will  be  observed  is  in  direct  conflict 
with  that  laid  down  in  The  Stratford 
V.  Seattle  Brewing  &  Malttno  Co.  ante, 
931,  and  other  cases  concurring  therewith. 

But  in  Alabama  the  rule  is  otherwise 
where  the  lease  is  so  worded  as  to  indi- 
cate an  intention  to  confine  the  use  of 
the  leased  premises  to  a  place  for  the 
sale  of  intoxicating  liquors.  Thus,  in 
Greil  Bros.  Co.  v.  Mabson  (Ala.)  supra, 
it  was  held  that  a  lease  ''of  a  barroom 
and  fixtures''  of  a  certain  hotel  ''for 
occupation  as  a  bar,  and  not  otherwise,'' 
was  terminated  by  the  Alabama  pro- 
hibitory law,  the  court  expressly  dis- 
tinguishing the  case  from  one  where  the 
lease  was  merely  for  "saloon"  purposes, 
saying  that  the  terms  "bar"  and  "bar- 
room" have  a  more  restricted  meaning 
than  the  word  "saloon." 

And  in  some  recent  instances  leases  of 
premises  for  use  exclusively  for  "saloon" 
purposes  have  been  held  to  have  been 
terminated  by  the  enactment  of  pro- 
hibitory laws,  the  term  "saloon,"  con- 
trary to  the  Alabama  rule  set  out  supra, 
being  held  to  mean  a  place  for  the  sale  of 
intoxicating  liquors  and  the  lease  to  be 
one  for  a  single  purpose.  To  this  effect 
are  Kahn  v.  Wilhelm  (1915)  118  Ark, 
239,  177  S.  W.  403,  holding  that  a  lease 
of  premises  for  use  as  a  "hotel  and  sa- 
loon, and  for  no  other  purpose  what- 
ever," was  terminated  by  a  prohibitory 
liquor  law,  and  that  the  phrase,  '^hotel 
and  saloon,"  referred  to  a  single  indi- 
visible purpose;  and  The  Stratford 
V.  Seattle  Brewing  &  Malting  Co. 
And  under  this  rule  it  has  been  held  that 
it  is  immaterial  that  the  lessor  was  will- 
ing that  the  premises  should  be  used  for 
other  and  lawful  purposes,  the  stipu- 
lation in  the  lease  as  to  the  use  of  the 
L.RA.1917C. 


building  not  being  solely  for  his  benefit 
(Kahn  v.  Wilhelm  (Ark.)  sapra),  and 
that  the  rule  is  not  altered  by  the  fact 
that  prior  to  the  passage  of  the  law  the 
lessee  had  been  granted  permission  to 
use  the  premises  for  a  bootblack  and 
cigar  stand  and  restaurant  purposes  in 
addition  to  the  saloon  (The  Stratford  v. 
Seattle  Brewing  ft  Malting  Co.).  And 
upon  the  question  of  waiver  by  the  land- 
lord of  a  lease  for  exclusive  saloon  pur- 
poses, by  permission  to  conduct  other 
businesses  as  incidental  tiiereto,  so  as  to 
permit  him  to  require  the  lessee  to  keep 
the  premises  after  passage  of  prohibitory 
liquor  laws,  see  The  Strattoed  Case.  ^ 

But  contrary  to  the  conclusion  reached 
in  Kahn  v.  Wilhelm  (Ark.)  supra,  where 
the  term  "hotel  and  saloon"  was  held  to 
indicate  a  single  purpose,  it  was  held  in 
Standard  Brewing  Co.  v.  Weil  (Md.) 
ante,  929,  that  a  lease  of  property  to  be 
used  solely  for  the  purpose  of  conducting 
a  "saloon  and  restaurant"  was  not  tei^i- 
nated  by  prohibiting  the  use  of  the 
property  as  a  saloon,  the  court  saying 
that  it  was  leased  for  a  double  purpose, 
and  that  the  lessee  had  not  been  deprived 
of  the  beneficial  purpose  which  the  lease 
conferred,  as  he  could  still  continue  the 
restaurant  business,  that  not  being 
identical  with  or  inseparable  from  the 
saloon  business. 

It  seems  to  be  universally  admitted 
that,  where  the  lease  is  not  exclusive  as 
to  the  use  to  be  made  of  the  leased 
premises,  the  passage  of  prohibitory  laws 
during  the  term  does  not  terminate  the 
lease.  It  was  so  held  in  Be  Bradley 
^1915)  225  Fed.  307,  which  is  set  out 
*supra;  Harper  v.  Young  (1916)  123  Ark. 
162,  184  S.  W.  447,  where  the  premises 
were  leased  for  the  purposes  of  a  "saloon 
and  dramshop,"  with  the  proviso  that 
"they  may  be  used  for  any  other  legal 
purpose  with  the  written  consent  of  the 
said  lessor,"  the  court  holding  it  to  be 
the  lessee's  duty  to  make  some  lawful  use 
of  the  building  or  ask  if  such  might  be 
done,  and  that  in  the  case  of  no  refusal 
for  such  a  permission  the  lessee  con- 
tinued liable  for  the  rent;  Standard 
Brewing  Co.  v.  Weil  (Md.)  supra;  Hyatt 
V.  Grand  Rapids  Brewing  Co.  (1912)  168 
Mich.  360,  134  N.  W.  22,  holding  that 
the  phrase,  '*for  the  purpose  of  oper- 
ating and  conducting  a  retail  liquor  busi- 
ness and  saloon,"  in  a  lease,  was  permis- 
sive, and  not  restricted,  and  therefore 
that  the  passage  of  a  prohibitory  liquor 
law  did  not  terminate  the  lease,  as  the 
property  could  be  used  by  the  lessee  for 
some  other  purpose;  and  Hayton  v. 
Seattle  Brewing  &  Malting  Co.   (1911) 
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66  Wash.  248,  37  L.R.A.(N.S.)  432,  119 
Pac.  739,  holding  that  a  lease  permitting 
the  carrying  on  of  a  retail  saloon  busi- 
ness on  the  premises,  provided  the  busi- 
ness is  carried  on  in  accordance  with 
law,  is  permissive,  and  does  not  prevent 
the  use  of  the  premises  for  other  busi- 
ness, so  that  the  passage  of  a  prohibitory 
liquor  law  does  not  terminate  the  lease 
(see  this  case  as  set  out  and  quoted  in 
The  Stratford  v.  Seattle  Brewing  & 
Malting  Co).  And  see  Potts-Thompson 
Liquor  Co.  v.  Capital  City  Tobacco  Co. 
(1912)  137  Ga.  648,  74  S.  E.  279,  where 
a  lease  of  a  storehouse  rented  for  use  in 
the  liquor  business  was  held  not  to  have 
been  terminated  by  the  prohibiting  of 
the  manufacture  and  sale  of  intoxicating 
liquors,  in  the  absence  of  a  stipulation 
in  the  lease  for  relief  therefrom  after  the 
happening  of  such  a  contingency.  And 
see  also  Burke  v.  San  Francisco  Brew- 
eries (1913)  21  CaL  App.  198,  131  Pac. 
83,  in  which  the  same  conclusion  reached 
in  Harper  v.  Young  (Ark.)  supra,  was 
reached  upon  similar  arguments,  but  in 
which  the  lease  was  alleged  to  have  been 
terminated  because  of  the  refusal  of  the 
authorities  to  renew  the  lessee^s  license. 
Of  course,  the  parties  may  expressly 
stipulate  in  the  lease  that  the  lessee  may  ' 


at  his  option  terminate  the  same  in  ease 
he  is  prevented  from  carrying  on  the 
business  by  the  enactment  of  prohibitory 
laws  during  the  term.  This  was  the 
situation  in  L.  &  E.  Wertheimer  v. 
Citizens  Bank  Bldg.  (1915)  117  Ark.  50, 
173  S.  W.  841 ;  Christian  Moerlein  Brew- 
ing Co.  V.  Roser  (1916)  169  Ky.  198,  183 
S.  W.  479;  and  Fred  Miller  Brewing  Co. 
V.  Fleming  (1911)  —  Tex.  Civ.  App.  — , 
143  S.  W.  300,  and  the  laws  were  held 
to  permit  the  lessees  to  terminate  their 
leases.  And  see  to  the  same  effect 
Bloomington  Opera  House  v.  Peter 
Schoenhofen  Brewing  Co.  (1912)  171  HL 
App.  7,  and  Omensky  v.  George  J.  Cook 
Co.  (1912)  172  m.  App.  507,  both  of 
which  involved  the  effect  of  inability  to 
obtain  licenses  from  the  authorities  rath- 
er than  a  prohibition  of  the  issuing  of 
licenses. 

Or  the  parties  may  stipulate  for  a 
reasonable  rebate  of  rent  in  case  of  a 
prohibitive  liquor  law  being  passed.  See 
Hessey  v.  Quinn  (1910)  15  Ont.  Week, 
Rep.  505,  modified  on  question  of  amount 
of  damages  in  (1910)  16  Ont.  Week.  Rep. 
628.  an  appeal  from  which  was  dismissed 
in  (1911)  19  Ont.  Week.  Rep.  901. 

G.  J.  C. 


MARYLAND  COURT  OF  APPEALS. 

AMERICAN    COLONIZATION    SOCIETY, 

Appt., 

V. 

ROBERT  SOULSBY  et  al. 


FERDINAND  C.  LATROBE,  Ja.,  et  al.. 
Trustees,  Appts., 

V. 

SAME. 
(129  Md.  605,  99  Atl.  944.)^ 

Perpetuity  —  Talldlty. 

1.  An  attempt  to  create  an  active  trust 
to  continue  beyond  the  period  limited  by 
the  rule  against  perpetuities  is  void. 

For  other  cases,  see  Perpetuities,  /.  t«  Dig. 
1-52  N,  8. 

AdTerse    possession    —   by    trustees   — 
effect  on  perpetuity. 

2.  The  adverse  possession  by  the  trustees 
of  trust  property  for  more  than  twenty 
years  bars  recovery  by  the  heirs  of  the 
creator  of  the  trust  on  the  ground  that  the 

Note.  ^  The  enforcement  of  a  general  be- 
quest for  charity  or  religion  is  treated  in 
the  notes  to  Hadley  v.  Forsee,  14  KR.A. 
(N.S.)  49,  and  Buchanan  v.  Kennard,  37 
L.R.A.(N.S.)  993;  and  see  later  case,  Re 
MacDowell,  L.R.A.  1916E,  1246. 
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trust  was   void   because   against  the  rule 
against  perpetuities. 

For  other  caseSf  see  Adverse  Poeseesion,  II. 
in  Dig^  l-^t  N.  S. 

Trust  —  impossibility  of  performance  — 
unreasonable  standard. 

3.  A  trust  to  provide  means  to  transport 
to  Liberia  such  colored  persons  as  may  de- 
sire to  emigrate  is  not  shown  to  be  impos- 
sible  of  accomplishment  by  evidence  that 
no  acceptable  applicants  were  found  because 
those  taken  were  limited  to  those  with  the 
highest  of  moral  and  religious  qualifica- 
tions. 
For  other  cases,  see  Charities,  11,  a,  in  Dig, 

(January  10,  1917.) 

A  PPEAL  by  the  society  and  trustees  from 
-lX  an  order  of  the  Circuit  Court  of  Balti- 
more City  overruling  their  demurrers  to  a 
petition  filed  to  have  a  trust  declared  void. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  K.  £ste  Fisher  and  William 
O.  Johnson,  for  appellant  society: 

The  specification  of  the  uses  to  which  the 
appellant  was  to  put  the  rents  when  paid 
to  it  did  not  create  a  trust. 

Gray  v.  Peter  Gray  Orphans'  Home,  128 
Md.  592,  98  Atl.  202;   Snowden  v.  Crown 
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Cork  &  Seal  Co.  114  Md.  666,  80  Atl.  610, 
Ann.  Cas.  1912A,  679;  Baltzell  v.  Church 
Home,  110  Md.  244,  73  Atl.  151;  Doan  v. 
Ascension  Parish,  103  Md.  662,  7  L.R.A. 
(X.S.)  1119,  115  Am.  St.  Rep.  379,  64  Atl. 
314;  Erhardt  v.  Baltimore  Monthly  Meet- 
ing, 93  Md.  669,  49  Atl.  561 ;  Woman's  For- 
eign Missionary  Soc.  v.  Mitchell,  93  Md. 
199,  53  L.R.A.  711,  48  Atl.  737;  Bennett 
v.  Baltimore  Humane  Impartial  Soc.  91 
Md.  10,  45  Atl.  888. 

There  are  no  averments  in  the  amended 
petition  which,  if  proved,  would  sustain  a 
decree  that  the  trusts  can  no  longer  be  per- 
formed, or  that  the  trusts  should  be  ter- 
minated by  the  court. 

Gumbert's  Appeal,  110  Pa.  496,  1  Atl. 
437 ;  Baltzell  v.  Church  Home,  110  Md.  244, 
73  Atl.  151;  Sharp  Street  Station  v.  Bother, 
83  Md.  294,  34  Atl.  843;  Hanson  v.  Little 
Sisters  of  the  Poor,  79  Md.  434,  32  L^.A. 
293,  32  Atl.  1052;  Re  Strickney  (Congrega- 
tional Church  Bldg.  Soc.  v.  Everitt)  85 
Md.  79,  35  L.R.A.  693,  60  Am.  St.  Rep.  308, 
36  Atl.  654;  Dulaney  v.  United  R.  & 
Electric  Co.  104  Md.  423,  65  Atl.  45; 
Reddington  v.  Lanahan,  59  Md.  429;  Hamil- 
ton V.  Mercer  Home,  228  Pa.  410,  77  Atl. 
630;  Huger  v.  Protestant  Episcopal  Church, 
137  Ga.  206,  73  S.  E.  385;  Green  v.  Black- 
well,  —  N.  J.  Eq.  — ,  35  Atl.  375;  Potter  v. 
Thornton,  7  R.  I.  262;  Wright  v.  Linn,  9 
Pa!  433;  Woodroof  v.  Hundley,  147  Ala. 
287,  39  So.  907 ;  Stuart  v.  Easton,  21  C.  C. 
A.  146,  39  U.  S.  App.  238,  74  Fed.  854. 

If  the  deed  be  void,  the  court  is  without 
jurisdiction  to  grant  any  relief. 

Appellees  have  a  plain  and  adequate  rem- 
edy at  law. 

Oook  v.  Brown,  11  Md.  158;  Polks  v. 
Pendleton,  31  Md.  118;  Hecht  ▼.  Colquhoun, 
57  Md.  563;  Clayton  v.  Shoemaker,  67  Md. 
216,  9  Atl.  635;  McCoy  v.  Johnson,  70  Md. 
490,  17  Atl.  387;  Mountain  Lake  Park  Asso. 
V.  Shartzer,  83  Md.  10,  34  Atl.  536;  Cars- 
well  V.  Swindell,  102  Md.  636,  62  Atl.  956; 
Carter  v.  Woqlfork,  71  Md.  283,  17  Atl. 
1041;  Levis  V.  Cocks,  23  Wall.  466,  23  L. 
ed.  70;  Grand  Chute  v.  Winegar,  16  Wall. 
373,  21  L.  ed.  174. 

There  was  no  jurisdiction  to  remove  the 
deed  of  trust  as  a  cloud  upon  title. 

Peirsoll  v.  Elliott,  6  Pet.  95,  8  L.  ed. 
332;  Hannewinkle  v.  Georgetown,  16  Wall. 
647,  21  L.  ed.  231;  Crook  v.  Brown,  11  Md. 
158;  Livingston  v.  Hall,  73  Md.  386,  21 
Atl.  49;  Carswell  v.  Swindell,  102  Md»  636, 
62  Atl.  956;  Textor  v.  Shipley,  77  Md.  473, 
26  Atl.  1019,  28  Atl.  1060;  Helden  v.  Hel- 
len,  80  Md.  616,  45  Am.  St.  Rep.  371,  31 
Atl.  506;  Keys  v.  Forrest,  90  Md.  132,  45 
Atl.  22. 

The  amended  petition  shows  a  good  title 
against  the  expellees  by  adverse  posBeesion. 
L.R.A.1917C. 


Gump  v.  Sibley,  70  Md.  165,  28  Atl.  977 ; 
Kopp  v.  Herrman,  82  Md.  339,  33  Atl.  646; 
Zion  Church  v.  Hilken,  84  Md.  170,  35  AU. 
9;  University  of  Mar^'land  v.  Calvary  M. 
E.  Church,  South,  104  Md.  635,  65  Atl. 
398;  Dickerson  v.  Kirk,  105  Md.  638,  60 
Atl.  494;  Mills  v.  Zion  Chapel,  119  Md. 
610,  87  Atl.  257 ;  Needles  v.  Martin,  33  Md. 
609;  Xovak  v.  Orphans'  Home,  123  Md.  161, 

90  Atl.  997,  Ann.  Cas.  1915C,  1067. 

The  deed  is  not  violative  of  the  rule 
against  perpetuities. 

Gambrill  v.  Gambrill,  122  Md.  663,  80 
Atl.  1094;  Novak  v.  Orphans'  Home,  supra; 
Yingling  v.  Miller,  77  Md.  104,  26  Atl.  491. 

Messrs.  £ugene  0*Danne,  Charles  F. 
Stein,  and  Donald  B.  Creecy  for  appel- 
lant trustees. 

Messrs.  Richard  S.  Culbreth  and  Lieish 
Bonsai,  for  appellees: 

The  trust  was  void  because  perpetual. 

Barnum  v.  Barnum,  26  Md.  119,  90  Am. 
Dec.  88;  Missionary  Soc.  v.  Humphreys,  91 
Md.  131,  80  Am.  St.  Rep.  432,  46  Atl.  320; 
Stannard  v.  Barnum,  51  Md.  449;  Heald  v. 
Heald,  56  Md.  309;  Collins  v.  Foley,  63 
Md.  162,  62  Am.  Rep.  505;  Albert  v.  Albert, 
68  Md.  372,  12  Atl.  11;  Dulany  v.  Middle- 
ton,  72  Md.  78,  19  Atl.  146;  Thomas  v. 
Gregg,  76  Md.  174,  24  Atl.  418;  Trinity 
M.  E.  Church,  South  v.  Baker,  91  Md.  573, 
46  Atl.  1020;  Lee  v.  O'Donnell,  95  Md.  538, 
62  Atl.  979;  Brown  v.  Reeder,  108  Md.  653, 
71  Atl.  417;  Lyon  v.  Safe  Deposit  &  T.  Co. 
120  Md.  514,  87  Atl.  1089;  Novak  v.  Or- 
phans' Home,  123  Md.  161,  90  Atl.  997, 
Ann.  Cas.  1915C,  1067;  Graham  v.  Whit- 
ridge,  99  Md.  275,  66  L.R.A.  408,  67  Atl. 
609,  58  Atl.  36;  Pratt  v.  Sheppard  &  E.  P. 
Hospital,  88  Md.  618,  42  Atl.  51;  Gambrill 
v.  Gambrill,  122  Md.  663,  89  Atl.  1094. 

The  trust  is  void  because  vague  and  in- 
definite in  the  sense  that  the  two  purposes 
are  so  associated  or  intermingled  that,  one 
of  them  being  void,  both  are  void. 

State  use  of  Methodist  Episcopal  Church 
V.  Warren,  28  Md.  338;  Meade  v.  Beale, 
Taney,  339,  Fed.  Cas.  No.  9,371;  Orrick  v. 
Boehm,  49  Md.  72:  Methodist  Episcopal 
Church  ▼.  Smith,  56  Md.  362;  Rizer  v. 
Perry,  68  Md.  112;  Dumfries  v.  Abercrom- 
bie,  46  Md.  180;  Baltzell  v.  Church  Home, 
110  Md.  270,  73  Atl.  151;  Halsey  v.  Protest- 
aftt  Episcopal  Church,  76  Md.  275,  23  Atl. 
781;  Y'ingling  v.  Miller,  77  Md.  104,  26 
Atl.   491;    Missionary   Soc.   v.   Humphreys, 

91  Md.  131,  80  Am.  St.  Rep.  432,  46  Atl. 
320;  Dashiell  v.  Atty.  Gen.  5  Harr.  &,  J. 
392,  9  Am.  Dec.  572;  Dashiell  v.  Atty.  Gen. 
6  Harr.  &  J.  1 ;  Pratt  v.  Sheppard  &  E.  P. 
Hospital,  88  Md.  610,  42  Atl.  51;  Wilder- 
man  V.  Baltimore,  8  Md.  555;  Dulany  v. 
Middleton,  72  Md.  74,  19  Atl.  146;  Gam- 
bell  V.  Trippe,  75  Md.  254,  15  L.R.A.  235, 
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32  Am.  St.  Bep.  388,  23  Atl.  461;  Eutaw 
Plac«  Baptist  Church  v.  Shively,  67  Md. 
496,  1  Am.  St.  Rep.  412,  10  Atl.  244. 

If  the  trugt  is  void,  the  declaration  of 
trust  must  he  treated  as  a  nullity,  therefore 
the  real  controversy  is  hy  parties  out  of 
possession  against  parties  in  possession, 
and  their  remedy  is  by  ejectment,  and  not 
by  bill  in  equity. 

Dashiell  v.  Atty.  Gen.  6  Harr.  &  J.  1; 
Wilderman  v.  Baltimore,  8  Md.  555;  State 
use  of  Methodist  Episcopal  Church  v.  War- 
ren, 28  Md.  354;  Needles  v.  Martin,  33  Md. 
618;  Dumfries  v.  Abercrombie,  46  Md.  179; 
Rizer  v.  Perry,  68  Md.  116;  Maught  v.  Get- 
zendanner,  65  Md.  532,  57  Am.  Rep.  362, 
5  Atl.  471;  Pratt  v.  Sheppard  &  £.  P.  Hos- 
pital, 88  Md.  627,  42  Atl.  58;  Missionary 
Soc.  ▼.  Humphreys,  91  Md.  131,  80  Am.  St. 
Rep.  432,  46  Atl.  320;  Young  v.  Mackall, 
4  Md.  362;  Northern  C.  R.  Co.  t.  Keighler, 
29  Md.  572;  Abell  v.  Abell,  75  Md.  44,  23 
Atl.  71,  25  Atl.  389;  Day  v.  PosUl  Teleg. 
Co.  66  Md.  354,  7  Atl.  608. 

Pattlaon,  J.,  delivered  the  opinion  of  the 
court; 

The  appeals  in  these  cases  are  from  an 
order  of  the  circuit  court  of  Baltimore  city 
overruling  the  appellants'  demurrer  to  the 
amended  petition  of  the  appellees. 

As  the  demurrers  assail  the  sufficiency  of 
the  petition,  it  will  be  necessary  for  us  to 
state  fully  the  facts  alleged  in  the  petition. 
These  facts  are  substantially  as  follows: 
On  June  22,  1886,  Caroline  Donovan,  then 
eighty-two  years  of  age,  executed  a  ''decla- 
ration of  trust,"  which  was  on  the  follow- 
ing day  duly  recorded  among  the  Land 
Records  of  Baltimore  City.  This  declara- 
tion of  trust  is  in  the  following  words;  to 
wit,  "Whereas  I,  Caroline  Donovan,  of  the 
state  of  Maryland,  am  possessed  of  certain 
real  estate  in  the  city  of  Baltimore  .  .  . 
which  at  present  is  occupied  by  warehouses 
numbered,  respectively,  85,  87,  89,  91,  93,  and 
95  South  Charles  street,  at  the  northeast 
corner  of  Charles  and  Camden  streets;  and 
whereas,  for  divers  considerations  me  there- 
unto moving  I  intend  that  the  American 
Ck»lonization  Society  shall  have  the  benefit 
of  said  real  estate  to  the  extent  and  in  the 
noanner  hereinafter  described:  Now,  there- 
fore, that  the  said  society  nuty  be  at  once 
informed  of  the  above  intention,  and  become 
possessed  of  a  vested  interest  in  the  prop- 
erty aforesaid  beyond  peradventure,  to  this 
end  I  do  hereby  declare  that  I  hold  the 
above  property  in  trust  for  myself  during 
my  natural  life,  I  receiviug  the  rente  and 
income  thereof  as  though  this  declaration 
of  trust  had  not  been  made.  And  after  my 
death  then  in  trust  for  Ferdinand  C.  La- 
trobe  and  James  W.  Harvey,  Jr.,  and  the 
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survivor  of  them,  and  the  heirs  and  as* 
signs  of  the  survivor,  in  special  trust  and 
confidence,  nevertheless,  to  pay  to  the 
American  Colonization  Society  the  net  in- 
come, rents,  and  profits  of  the  said  real  es- 
tate ascertained  under  the  supervision  of 
a  court  of  equity,  for  the  transportation 
annually  to  Liberia  of  such  colored  persons 
as  may  desire  to  emigrate  to  that  country, 
the  said  trustees  and  the  survivor,  and  the 
heirs  and  assigns  of  the  survivor,  to  have 
the  power,  should  the  interest  of  the  trust 
so  require,  by  and  with  the  approbation  and 
consent  of  a  court  of  equity  first  had  and 
obtained,  to  sell  and  dispose  of  the  said 
property,  or  any  portion  thereof,  from  time 
to  time,  for  reinvestment,  with  the  appro- 
bation of  the  court  of  such  reinvestment, 
for  the  purposes  that  are  herein  expressed 
and  declared.  And  if  in  any  year  the  trans- 
portation of  colored  persons  for  that  year 
should  not  require  the  net  income  of  the 
said  property  for  the  'same  year,  such  in- 
come, or  any  balance  remaining,  shall  be 
appropriated  by  the  said  society  to  the 
maintenance  of  public  schools  for  the  educa- 
tion of  colored  children  in  Liberia." 

Caroline  Donovan  died  on  March  5,  1890, 
without  issue,  leaving  a  last  will  and  testa- 
ment executed  on  the  day  before  her  death, 
in  which  she,  after  confirming  a  gift  of  her 
furniture,  previously  made,  to  one  of  her 
nieces,  directed  that  her  entire  estate  should 
be  converted  into  cash  by  her  executors,  of 
which  she  bequeathed  to  the  Washington 
Lee  University,  of  the  state  of  Virginia,  the 
sum  of  $10,000;  and  to  the  Little  Sisters 
of  the  Poor  of  Baltimore  City  the  sum  of 
$1,000.  She  then  directed  that  ''all  the  rest 
and  residue  of  the  proceeds  from  the  sale 
of  my  estate  as  above  directed,  together 
with  all  rents,  income,  profits,  cash  left  by 
me,  and  the  proceeds  of  all  debts,  dues, 
and  credits  that  may  be  collectable  or  con- 
verted into  money  without  sale,  I  hereby 
authorize  and  direct  my  said  executors  toi 
divide  into  nine  equal  parts,  and  one  of 
said  parte  I  give  and  bequeath  absolutely 
to  each  one  of  my  several  nephews  and 
nieces,  following;  namely,  to  Carrie  M. 
Crowle,  John  D.  Crowle,  Emily  P.  Edmund- 
son,  Laura  Wamaling,  Charles  T.  Wamal- 
ing,  Lewis  R.  Wamaling,  Frances  Wamal- 
ing, Charles  Soulsby,  and  Robert  Soulsby, 
that  is  to  say,  to  each  one  of  them  one  part 
or  one  ninth  of  the  whole."  » 

The  American  Colonization  Society, 
named  in  the  declaration  of  trust  as  al- 
leged in  the  petition,  started  in  December, 
1816,  but  was  first  incorporated  by  an  act 
of  the  General  Assembly  of  Maryland  passed 
at  its  December  session  in  1831  (Laws 
1830,  chap.  189).  That  act  was  repealed 
and  a  new  charter  granted  by  the  Act  of> 
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1836  (Laws  1836,  chap.  274),  passed  March 
14,  1837.  The  corporation  was  empowered 
by  the  latter  act  "to  purchase,  have,  and 
enjoy  to  them  and  their  successors,  in  fee 
or  otherwise,  any  land,  tenements,  or  here- 
ditaments, by  the  gift,  bargain,  sale,  de- 
vise, or  other  act  of  any  person  or  persons, 
etc.,  to  take  and  receive  any  sum  or  sums 
of  money,  goods,  or  chattels  that  shall  be 
given,  sold,  or  bequeathed  to  them  in  any 
manner  whatsoever;  to  occupy,  use,  and 
enjoy  or  sell,  transfer,  or  otherwise  dis- 
pose of,  according  to  the  by-laws,  etc.,  all 
Buch  lands,  tenements,  or  hereditaments, 
money,  goods,  or  chattels,  as  they  (the  cor- 
poration) shall  determine  to  be  most  con- 
ducive to  the  colonizing,  with  their  own 
consent  in  Africa,  of  the  free  people  of 
color  residing  in  the  United  States,  and 
for  no  other  uses  or  purpose  whatsoever." 

Upon  the  death  of  Caroline  Donovan  her 
will  was  probated,  and  six  days  thereafter 
the  trustees  filed  their  petition  in  the  cir- 
cuit court  of  Baltimore  city,  alleging  the 
execution  of  the  declaration  of  trust,  with 
the  provisions  therein  contained,  the  death 
of  Caroline  Donovan,  and  the  right  of  the 
American  Colonization  Society,  in  conse- 
quence of  her  death,  to  the  rents  and  profits 
mentioned  in  the  declaration  of  trust,  and 
concluded  by  asking  the  court  to  supervise 
the  execution  of  the  trust.  The  society  filed 
its  answer  thereto,  admitting  the  facts  al- 
leged in  the  petition  and  consenting  to  the 
passage  of  a  decree  as  prayed.  The  court 
thereupon  filed  its  order,  assuming  super- 
vision of  the  trust,  and  in  such  order  it 
directed  that  Ferdinand  C.  Latrobe  and 
James  W.  Harvey,  Jr.,  trustees,  "report  an- 
nually to  the  court  during  the  continuance 
of  the  trust.'*  The  rents  derived  from  the 
warehousea  have  ever  since  been  collected 
by  the  trustees,  and  the  net  rents  paid  to 
the  American  Colonization  Society. 

It  is  charged  by  the  petitioners  that  the 
trust  attempted  to  be  created  is  void  be- 
cause vague  and  indefinite  and  in  conflict 
with  the  rule  against  perpetuities;  "that  it 
is  void  also  because  it  is  not  within  the  cor- 
porate powers  or  purposes  of  said  Ameri- 
can Colonization  Society  to  maintain  'pub- 
lic schools  for  the  education  of  colored  peo- 
ple in  Liberia,'  because  the  maintenance  of 
such  schools  is  in  no  way  connected  with 
the  colonizing  in  Africa  of  the  free  people 
of  color  residing  in  the  United  States,  and 
because  the  maintenance  of  public  schools 
in  Liberia  for  the  education  of  colored  chil- 
dren would  necessarily  be  largely  devoted 
in  the  future  to  the  education  of  colored 
natives  of  Liberia  whose  ancestors  were 
never  in  the  United  States;"  and  if  this 
feature  of  the  trust,  which  is  so  inseparably 
connected  with  the  provision  authorizing 
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the  expenditure  of  the  net  income,  rents » 
and  profits  of  the  real  estate,  for  the  trans- 
portation annually  to  Liberia  of  such  col- 
ored persons  as  may  desire  to  emigrate  to 
that  country,  is  void,  then  this  latter  pro- 
vision is  also  void,  thereby  making  the  en- 
tire trust  void.  The  petitioners  charge, 
however,  that  if  the  trust  was  ever  valid, 
it  is  no  longer  a  valid  subsisting  trust,  in- 
asmuch as  its  objects  and  purposes  can  no 
longer  be  accomplished.  In  support  of  this 
charge  they  allege  that  the  American  Colo- 
nization Society  has  always  experienced 
difficulty  in  getting  negroes  of  a  reputable 
character  to  colonize  in  Africa,  which  fact 
it  is  said  is  borne  out  by  its  reports  issued 
from  time  to  time.  Its  report  of  1894  calls 
attention  to  the  fact  that  there  are  few 
remunerative  employments  in  Liberia,  and 
in  its  report  for  the  year  1901  it  said  that 
"Liberia,  like  every  other  state,  needs  good 
citizens,  .  .  .  but  this  society  cannot 
take  the  responsibility  of  sending  any  emi- 
grants to  Liberia  unless  they  have  proved 
themselves  to  be  men  and  women  of  good 
character,  of  intelligence,  of  at  least  an 
elementary  education,  industrious  and  per- 
severing. But  how  can  such  a  class  of 
emigrants  be  obtained?  Your  committee 
would  suggest  that  our  honored  secretary 
be  authorized  to  correspond  with  the  prin- 
cipals of  a  large  number  of  the  most  reputa* 
ble  African  seminaries  in  this  country  and 
the  management  of  our  principal  religious 
denominations,  and  to  ask  them  to  recom- 
mend sudx  of  their  pupils  as  may  possess 
the  very  highest  moral  and  religious  quali- 
fications, and  who  may  wish  to  take  up 
their  residence  in  Liberia.  And  that  from 
these  pupils  the  selection  to  be  made  of 
such  a  number  as  it  may  be  thought  desir- 
able to  send  to  Africa  during  the  coming 
year." 

In  the  same  report  is  found  tlie  statement 
that  "there  have  been  many  applications  for 
assistance  in  emigrating  to  Liberia  during 
the  past  season.  Most  of  them,  however, 
have  been  from  the  same  class  of  people  as 
for  this  purpose  has  sought  the  assistance 
of  this  society  during  the  past  few  years. 
They  appear  to  think  that  a  residence  in 
Africa  will  furnish  them  with  all  that  is 
desirable  in  life.  We  think  that  people 
who  cannot  do  well  in  this  country  cannot 
reasonably  expect  to  do  better  in  Africa, 
and  we  are  obliged  to  inform  them  that  this 
society  is  no  longer  the  recipient  of  large 
sums  for  the  purpose  of  sending  colonists 
to  Africa.  Such  contributions  have  long 
since  ceased  to  come  into  our  treasury,  and 
we  now  have  only  such  funds  as  have  come 
to  use  for  special  purposes,  and  chiefly  for 
education.  During  the  past  year  the  so- 
ciety has  sent  out  three  negroes  to  Liberia." 
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Tbe  reports  «kow,  as  it  in  alleged,  that 
the  transportation  of  negroes  from  this 
country  to  Liberia  eame  entirely  to  an  end. 
As  shown  by  the  reports  of  1005  and  1906, 
not  a  single  colored  person  waa  transported 
to  Liberia  during  either  of  those  years, 
while  the  report  of  1007  shows  that  a  man 
and  his  wife  were  sent  over  in  that  year, 
but  none  were  transported  in  either  of  the 
years  1008  and  1009  as  shown  by  the  re- 
ports of  those  years.  It  is  alleged  that  since 
1009  no  public  reports  of  the  operations  of 
the  society  have  been  issued,  and  therefore 
the  petitioners  have  no  knowledge  of  what 
has  been  done  since  that  time,  although 
they  have  asked  the  society  for  information, 
but  have  reeeived  none. 

The  cost  of  sending  an  emigrant  to  Li- 
beria was  from  $65  to  $75;  it  being  the 
cost  of  a  steerage  passenger  from  New  York 
via  Liverpool  to  Liberia.  The  petition  al- 
leges that,  as  indicated  by  the  reports  of 
the  society,  the  amount  paid  by  the  trustees 
to  it  during  the  years  1803  to  1909  was 
$63,362.36,  an  average  for  each  of  the  seven- 
teen years  of  $3,727.10,  and  durii^g  these 
years  the  total  amount  expended  by  the  so- 
ciety for  the  tran^ortation  of  colored  peo- 
ple from  this  country  to  Liberia  wa« 
$4^768.32. .  This  amount,  the  petitioners  be- 
lieve, and  so  allege,  was  the  total  sum 
expended  by  the  society  for  this  purpose 
received  from  all  sources.  Durii^  this 
same  period  the  reports  ^ow  there  was  ex- 
pended by  the  society  lor  the  education  of 
negroes  in  Liberia  the  sum  of  $15,598.16, 
which  included  all  money  expended  by  the 
society,  whether  received  from  the  Daaovan 
trust  or  otherwise,  and  the  average  amount 
expended  in  each  of  these  years  was  $017.54. 
It  is  thus  shown,  as  the  petitioners  allege, 
that  the  total  average  amount  for  the  trans- 
portation of  negroes  and  for  the  education 
of  negroes  in  Liberia  amounted  to  $1,108.03 
annually,  which  was  $2,529.16  less  per  year 
than  the  alleged  amount  received  from  the 
trustees  from  the  Donovan  trust,  as  the 
average  annual  income  from  that  fund  was 
$3,727.19,  or,  stating  the  matter  in  another 
way,  the  receipts  of  the  American  Coloniza- 
tion Society  from  the  "Donovan  Trust"  in 
these  seventeen  years  exceeded  by  $42,995.88 
the  total  amount  expended  by  the  society 
for  the  two  objects  named  in  the  declaration 
of  trust.  The  office  expenses  of  the  society 
as  shown  by  the  reports  during  these  seven- 
teen years  averaged  more  than  $3,000,  no 
part  of  which  the  petitioners  allege  should 
have  been  borne  by  the  Donovan  fund.  It 
is  shown  that  the  income  of  the  society 
from  securities  other  than  the  income  re- 
ceived from  the  Donovan  trust  estate 
amounted  to  $2,236^2,  not  including  the 
income  for  that  year  of  $1,236,  received 
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from  the  building  owned  by  tihie  society  on 
Penn^lvania  avenue,  in  the  city  of  Wash- 
ington. The  petition  further  alleges  that 
in  the  last  printed  r^ort,  as  stated  above, 
the  interest  on  securities  put  down  at  $2,- 
236.22  would  indicate  a  principal  of  in- 
vested funds  held  by  the  society  of  about  $45,- 
000,  or  an  increase  of  about  $28,000  above 
the  amount  stated  to  be  held  by  it  in  1893. 
The  petitipners  also  allege  that  so  far  as 
they  have  been  able  to  discover  the  Ameri- 
can Colonization  Society  has  at  no  time 
made  any  publie  statement  of  what  has  been 
done  with  the  money  received  from  the 
trustees  of  Mrs.  Caroline  Donovan.  In  fact 
"the  reports  of  the  society  do  not  even  men- 
tion the  name  of  Mrs.  Donovan  until  the 
year  1908,  when  for  the  first  time  the  money 
received  from  the  trustees  in  Baltimore  is 
put  down  under  the  name  of  'Donovan.' 
Before  that  time  the  money  so  received  was 
put  under  the  head  ei  'Annuities,'  although 
apparently  kept  separate  and  distinct  from 
others  received."  It  further  alleges  that 
the  petitioners*  "acting  through  their  at- 
torney, have  asked  the  society  to  give  a  full 
statement  of  the  money  received  and  ex- 
pended for  the  years  1910  to  1915,  similar 
to  the  statetnents  that  were  printed  before 
1910.  But  the  treasurer  of  the  society  has 
informed  your  petitioners'  attorney  that  un- 
til a  meeting  of  the  directors  of  the  society 
can  take  place  in  the  fail,  he  is  not  in  a  posi- 
tion either  to  grant  or  refuse  the  request  as 
made."  It  is  also  stated,  as  indicating  that 
the  activity  of  the  American  Colonization 
Society  has  been  greatly  curtailed  in  recent 
years,  that  the  publication  of  the  "African 
Repository,"  an  official  paper  of  the  so- 
ciety, has  been  discontinued  for  want  of 
subscribers.  After  discontinuing  its  pub- 
lication, bulletins  were  regularly  issued 
from  time  to  time.  These,  too,  have  appar- 
ently been  discontinued,  and,  as  we  have 
said,  the  annual  printed  reports,  showing 
the  operations  of  the  society,  ceased  with 
the  year  1909.  The  office  4)f  the  society  is 
said  to  be  515  Colorado  Building,  in  tho 
city  of  Washington.  This  is  shovni  by  the 
statement  on  its  letter  paper,  but  upon  ex^ 
amiaation  it  is  found  that  "nowhere  on  the 
door  of  said  office,  or  elsewhere  in  said  o^ 
flee,  does  the  name  of  American  Coloniza- 
tion Society  appear,  but,  as  a  matter  of 
fact,  the  said  office  is  the  law  office  of  the 
secretary  of  said  society." 

It  is  also  alleged  tliat  until  recently  the 
petitioners  had  no  knowledge  of  the  at- 
tempted creation  of  the  trust,  "or  any  of 
the  facts  hereinbefore  alleged  in  relation 
thereto,"  and  that  "it  is  only  within  the  last 
six  months  that  they  had  knowledge  of  the 
fact  that  there  are  no  longer  negroes  in  the 
United  States  who  desire  to  be  aided  by 
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the  American  Colonisation  Society  and  trans- 
ported to  Liberia,  and  that  until  now  the 
petitioners  have  had  no  knowledge  what- 
ever of  the  corporate  powers  of  the  Ameri- 
can Colonization  Society,  and  that  imme- 
diately upon  acquiring  this  knowledge  they 
have  taken  steps  to  file  this  petition." 

The  petition  was  filed  on  July  30,  1915, 
and  asked  that  the  court  declare  the  trust 
void  and  of  no  effect,  and  that  all  right  and 
title  therein  of  the  trustees  and  of  the 
American  Colonization  Society  is  at  an  end, 
and  that  the  property  so  held  in  trust  there- 
under "is  the  property  of  the  heirs  at  law 
and  residuary  devisees  of  Caroline  Donovan 
named  in  her  will;  and  of  the  heirs,  devisees, 
and  representatives  of  the  said  heirs  at 
law  and  devisees  now  living."  It  also 
prays  that  the  Colonization  Society  give  a 
full  account  of  all  moneys  received  by  it 
from  said  trustees,  how  the  same  has  been 
disbursed  by  'it,  and  how  much  of  the  same 
has  been  invested  by  it  and  is  now  in  its 
hands,  in  order  that  such  sums  may  be  de- 
creed to  be  the  property  of  the  aforesaid 
heirs  at  law  and  devisees  of  Caroline  Dono- 
van, etc.;  and  the  petition  concludes  with 
a  general  prayer  for  relief. 

The  trustees,  as  well  as  the  American 
Colonization  Society,  filed  their  demurrer 
to  the  petition,  the  ground  of  their  demurrer 
being  the  same  as  those  found  in  the  de- 
murrer filed  by  the  society.  These  demur- 
rers being  overruled,  the  trustees  and  the 
society  each  appealed  from  the  order  over- 
ruling them,  and  the  two  cases  have  been 
docketed  in  this  court.  The  two  appeals, 
however,  will  be  considered  and  disposed  of 
together. 

As  stated  in  the  petition,  the  appellees 
contend  that  the  declaration  of  trust  vio- 
lates the  rule  against  perpetuities,  and  is 
void  for  indefiniteness.  They  assert,  how- 
ever, that  if  the  trust  was  ever  valid,  it  has 
since  become  inoperative  and  void  because 
the  objects  and  purposes  for  which  it  was 
created  can  no  longer  be  accomplished. 

In  Needles  v.  Martin,  83  Md.  618,  the  de- 
vise was  for  a  charitable  purpose.  The  prop- 
erty was  devised  to  Needles,  Tyson,  and 
Jessop  and  their  heirs  and  assigns,  but  si- 
multaneously with  the  execution  of  his  will, 
the  testator  executed  another  paper  in  the 
form  of  a  letter  of  instructions  to  the  dev- 
isees, which  was  attested  by  those  who  wit- 
nessed the  will.  In  his  letter  he  said:  "It 
is  my  desire  and  will  that  you  will  hold 
the  same  in  trust,  invested  in  such  manner 
and  in  such  security  as  yon  may  deem  most 
safe  and  advantageous,  and  that  the  net  in- 
come and  proceeds  thereof,  as  fast  as  the 
same  may  accrue,  be  applied  by  you  to  the 
education  of  free  colored  persons  in  the  city 
of  Baltimore." 
L.RJV.1917C. 


The  paper  then  provided  for  the  filling  of 
any  vacancy  which  might  occur  by  the 
death,  disqualification,  or  resignation  of  any 
of  the  trustees  "for  the  purpose  of  carrying 
into  effect  and  perpetuating  his  intention 
in  relation  to  the  education  of  free  colored 
persons."  In  ascertaining  the  intention  of 
the  testator  the  letter  was  regarded  as  part 
of  the  will,  and  was  considered  with  it,  and 
the  court  held  that  the  trust  thereby  created 
was  a  "perpetuity." 

In  the  case  of  Missionary  Soc.  v.  Humph- 
reys, 91  Md.  131,  80  Am.  St.  Rep.  432,  46 
Atl.  320,  where  the  devise  was  held  void, 
the  testator  devised  lands  to  persons  named 
in  the  will  in  trust  to  hold  the  same,  and 
to  collect  the  rents  and  income  therefrom, 
and,  after  paying  the  taxes,  the  cost  of 
keeping  the  property  in  repair,  and  the 
debts  of  the  testator,  the  balance  of  the 
rent  was  to  be  paid  each  year  to  the  incor- 
porated religious  and  charitable  institu- 
tions therein  named,  in  the  proportions 
stated.  The  contention  was  there  made, 
that  is  made  in  this  case,  that  the  devise 
was  void  because  it  created  a  trust  to  which 
there  was  no  limit  of  time.  This  court 
said,  as  to  such  contention:  "Upon  an 
examination  of  the  will  itself  we  not  only 
fail  to  find  an  express  limitation  to  the 
duration  of  the  trust,  but  the  testatrix 
makes  express  provision  for  its  indefinite 
continuance  ...  by  providing  for  the 
appointment  of  trustees  to  succeed  those 
she  had  named  in  case  of  the  death,  resig- 
nation, or  refusal  of  the  latter  to  serve. 
We  think  there  can  be  no  doubt  as  to  the 
intention  of  the  testatrix.  She  intended  by 
the  creation  of  this  trust  to  make  a  per- 
petual provision  for  the  objects  of  her  boun- 
ty." 

The  court  further  said,  quoting  from  De- 
ford  V.  Deford,  36  Md.  178,  in  which  the  de- 
vise was  held  to  be  void,  that  "power  is 
given  to  the  trustee  to  appoint  some  one 
to  succeed  her  in  the  trust  after  her  death, 
and  this  of  itself  would  render  possible  the 
continuance  of  the  trust  far  beyond  the  pre- 
scribed limit.  But,  besides  this,  if  the  trust 
were  valid,  and  the  testator's  intention 
could  be  carried  into  effect,  a  court  of  equity 
would  be  bpund  to  supply  a  trustee  to  exe- 
cute the  trust  ...  to  remote  genera- 
tions." 

It  was  said  in  Missionary  Soc.  v.  Humph- 
reys and  Deford  v.  Deford,  the  fact  that  the 
trustees  were  authorized  to  sell  the  prop- 
erty, with  the  approval  of  the  court,  does  not 
change  the  character  of  the  trust.  In  the 
latter  case  the  court  said:  "The  fact  that 
th«  testator,  in  another  clause  of  his  will, 
empowers  his  trustees  to  change  the  invest- 
ments  and  reinvest  as  often  as  may  be 
deemed  proper,  by  making  sales  or  other- 
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i^ide,  does  not  change  the  nature  of  the 
trust,  which  may  extend  beyond  the  time 
limited,  and  does  not  therefore  extricate 
the  case  from  the  operation  of  the  rule;  the 
possibility  of  such  continuance  the  law  re* 
^rds  as  decisive  in  determining  the  ques- 
tion of  perpetuity  or  not." 

The  contention  was  also  made  in  the  case 
of  the  Missionary  Soc.  v.  Humphreys  that 
the  rule  did  not  apply  to  devises  and  be- 
quests to  religious  and  charitable  usesi  but 
the  court  answered,  saying  that,  if  ^it  did 
not  apply  in  such  cases,  "this  court  in  the 
case  of  Mr.  Pratt's  will  could  have  decided 
the  question  very  easily  by  holding  that 
whether  there  was  a  trust  or  not  was  im- 
material, because  if  there  was  no  trust,  the 
rule  confessedly  did  not  apply,  and  if  there 
was  a  trust,  it  did  not  apply  becaufle  the 
devise  was  in  favor  of  a  charitable  institu- 
tion." And  this  may  be  said  of  other  sim- 
ilar cases  decided  by  this  court,  including 
the  recent  case  of  Gray  v.  Peter  Gray  Or- 
phans^ Home,  128  Md.  592,  98  Atl.  202, 
where  the  devises  have  been  held  valid  be- 
cause there  was  no  trust. 

Whatever  may  be  the  law  elsewhere,  we, 
following  the  decieions  of  this  court,  must 
hold  the  trust  in  this  case  to  be  void  be« 
cause  it  is  a  perpetuity  in  that  it  attempts 
to  create  an  active  trust  which  is  required  to 
continue  beyond  the  period  limited  by  the 
rule,  but  although  the  trust  is  void  for  the 
reason  stated,  the  petitioners  are  barred 
from  recovery  upon  the  ground  of  its  in- 
Talidity,  resulting  from  such  cause,  because 
of  the  adversary  possession  of  the  trustees 
of  the  trust  property  for  a  period  of  more 
than  twenty  years  prior  to  the  institution 
of  these  proceedings. 

In  Needles  v.  Martin,  a  case  very  similar 
to  the  one  before  us,  this  court  said:  "As 
a  general  rule,  the  Statute  of  Limitations 
will  not  apply  to  cases  of  express  and  con- 
tinuing trusts,  for  the  very  obvious  reason 
that,  as  the  title  of  the  trustee  is  the  title 
of  the  ceatui  que  trust,  his  holding  and  pos- 
session will  not  be  presumed  to  be  hbstile 
and  adverse,  and,  the  trust  being  a  subsist- 
ing, continuing  one,  no  lapse  of  time  will 
bar.  But  this  rule  is  subject  to  limitations 
and  restrictions,  and  whenever  a  trustee 
sets  up  an  open,  public,  adverse  claim 
against  his  cestui  que  trusty  and  denies  that 
the  trust  any  longer  subsists,  or  where  a 
trustee  recognizes  another  person  as  cestui 
que  trust,  long  possession  and  continued 
enjoyment  of  the  property  under  such  recog- 
nition will  be  a  bar  in  equity.  Angell, 
Limitations,  171,  172;  Robinson  v.  Hook,  4 
Mason,  152,  Fed.  Cas.  No.  11,956  ;  Farnam 
▼.  Brooks*  9  Pick.  212;  Kane  v.  Bloodgood, 
7  Johns.  Ch.  128,  124,  11  Am.  Dec.  417.'' 

The  trustees  in  this  case,  ever  since  they 
L.RA1917C. 


entered  and  took  possession,  have  held  this 
property  adversely  to  any  and  all  claims  of 
the  petitioners,  and  during  this  whole  period 
have  recognized  the  American  Colonization 
Society  as  their  cestui  que  trust>  by  paying 
to  it  the  net  rent  and  income  from  such 
property.  Such  holding,  we  think,  was  a 
bar  in  equity  to  the  assertion  of  the  right 
of  the  petitioners  to  such  property,  upon 
the  ground  of  the  invalidity  of  the  trust 
caused  by  its  being  a  perpetuity. 

It  now  remains  to  be  seen  whether  it  is 
shown  by  the  allegations  of  the  petition 
that  the  objects  and  purposes  for  which 
the  trust  was  created  can  no  longer  be  ac- 
complished. The  primary  object  and  pur- 
pose of  the  trust  was  to  provide  means  "for 
the  transportation  annually  to  Liberia  of 
such  colored  persons  as  may  desire  to  emi- 
grate to  that  country."  It  was,  however, 
provided  by  the  grantor  that  "if  in  any  year 
the  transportation  of  colored  persons  for 
that  year  should  not  require  the  net  income 
of  the  said  property  for  the  same  year,  such 
inomne,  or  any  balance  remaining,  shall  be 
appropriated  by  the  said  society  to  the 
maintenance  ol  public  schools  for  the  edu- 
cation of  colored  children  in  Liberia." 

It  is  not  sufficient  that  the  allegations 
of  the  petition  show  that  the  grantor's  ob- 
jects and  purposes  are  not  being  carried 
out  or  accomplished,— possibly  owing  to  the 
neglect  or  mismanagement  of  those  intrust- 
ed with  the  affairs  of  the  society, — ^but  they 
must  show  that  such  purposes  cannot  be 
carried  out  or  accomplished  by  a  proper 
management  of  its  affairs.  It  is  shown  by 
the  petition  that  in  the  years.  1905  and  1906 
none  were  transported,  and  only  two  in  the 
year  1907,  and  none  in  the  years  1908  and 
1909.  Whether  there  were  any  transported 
in  the  succeeding  years  is  unknown  to  the 
petitioners,  as  they  allege,  but  the  petition, 
quoting  from  one  of  the  reports  of  the  soci- 
ety, says  that  "there  have  been  many  ap- 
plications for  assistance  in  emigrating  to 
Liberia  during  the  past  season." 

These  applications,  however,  were  denied, 
because  it  was  thought  that  the  applicants 
were  not  proper  persons  to  be  sent  to  Liberia. 
It  may  be  that  the  standard  fixed  by  the 
society  as  to  the  qualifications  of  persons  to 
be  sent  was  too  high,  and  we  think  it  was, 
for  it  says  in  its  report:  "This  society  can- 
not take  the  responsibility  of  sending  any 
emigrants  to  Liberia  unless  they  have 
proved  th^nselves  to  be  men  and  women 
of  good  character,  of  intelligence,  of  at  least 
an  elementary  education,  industrious  and 
persevering." 

And  it  is  then  suggested  that  their  secre- 
tary communicate  "with  the  principals  of 
a  large  number  of  the  most  reputable  Afri; 
can   seminaries   in   this   country,   and   the 
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manag^ement  of  our  principal  religioas  de- 
nominations,  and  to  ask  them  to  recom- 
mend such  of  their  pupils  as  may  possess 
the  very  highest  religious  and  moral 
qualifications  and  who  may  wish  to  take 
up  their  residence  in  Liberia.  And  that 
from  these  persons  the  selection  to  be  made 
of  such  a  number  as  it  may  be  thought  de* 
sirablc  to  send  to  Africa  during  the  coming 
year." 

If  the  policy  outlined  above  was  adopted 
and  pursued  by  the  society  and  only  those 
that  possessed  the  qualifications  mentioned 
were  considered  as  persons  to  be  transported, 
this  in  itself  may  have  been  the  cause  of 
the  alleged  failure  of  the  society  to  carry 
out  the  provisions  of  the  trust. 

In  the  case  of  Hamilton  v.  John  C.  Mercer 
Home,  228  Pa.  410,  77  Atl.  630,  there  was  a 
devise  of  the  property  and  money  for  the 
creation  and  maintenance  of  a  home  for  the 
''clergymen  of  the  Presbyterian  faith  who 
are  decayed  by  age  or  disabled  by  infirmity, 
and  who  do  not  use  tobacco  in  any  shape  or 
form."  Proceedings  similar  to  these  were 
instituted  in  that  case,  asking  for  the  termi- 
nation of  the  trust,  because  of  the  failure  of 
those  intrusted  with  the  affairs  of  the  insti- 
tution to  accomplish  the  purposes  of  the  tes- 
tator in  said  home.  The  difficulty  in  that 
case  was  that  the  wives  of  the  clergymen 
were  not  admitted  to  the  institution,  and 
as  the  clergymen  would  not  leave  their 
wives,  those  in  charge  of  the  institution 
could  not  get  clergyman  in  sufficient  num- 
bers to  enter  the  home.  The  court  there 
said:  ^To  'support  and  maintain'  an  old 
clergyman  means  to  enable  him  to  keep 
himself  and  wife." 

It  would  have  been  easy  to  specify  the 
eontrary,  if  the  contrary  had  been  meant. 


( In  such  event  the  benefit  w^uld  have  been 
confined  to  single  men  or  to  widowers,  but 
while  she  was  careful  to  exclude  tobacco 
users,  the  testatrix  said  nothing  about  the 
more  important  matter. 

"There  seems  to  be  no  doubt  that  if  this 
restriction  were  removed,  the  home  would 
be  too  small  for  the  applicants,  and  against 
the  removal  of  this  restriction  there  is  no 
valid  reason.  If,  therefore,  the  benefits  of 
the  defendants'  fund  have  been  unduly  small, 
the  remedy  is  to  be  sought,  not  in  the  de- 
struction .of  the  charity,  but  in  its  more 
efficient  administration." 

The  grantor  in  this  oase  provides  for 
the  transportation  of  such  colored  persons 
as  desire  to  emigrate^  etc.  She  does  not  at- 
tempt to  define  their  qualifications.  Of 
course  the  society  was  not  expected  to  trans- 
port to  Liberia  persons  that  would  be  a  men- 
ace to  its  society  or  institutions,  and,  on 
the  other  hand,  they  were  not  to  plaoe  the 
standard  of  qualifications  too  high,  by  ac- 
cepting only  those  of  the  "highest  moral  and 
religious  qualifications."  If  the  society  is 
improperly  managed  in  respect  to  the  busi- 
ness placed  upon  it,  in  consequence  of  the 
grant,  then  the  aid  of  a  court  of  equity 
may  be  invoked  in  order  that  the  evils  ex- 
isting may  be  corrected  and  the  provisions 
of  the  grant  executed,  if  possiUe.  Hamilton 
V.  John  C.  Mercer  Home,  supra. 

In  our  opinion  the  allegations  of  the  pe- 
tition are  not  sufficient  to  entitle  the  peti- 
tioners to  the  relief  sought,  and  the  demur- 
rers should  have  been  sustained.  Therefore 
the  order  of  the  court  overruling  the  de- 
murrers will  be  reversed,  and  the  cause  re- 
manded. 

Order  reversed,  and  cases  remanded,  the 
appellees  to  pay  the  oosts. 


0KE60X  SUPKBMB  COURT. 

(In  Banc.) 

FRANK  0.  STETTLER,  Appt., 

V. 

EDWIN  V.  O'HARA  et  al..  Constituting  the 
Industrial  Welfare  Conunission  of  the 
fitate  of  Oregon,  Respts. 

(69  Or.  519,  139  Pac.  743.) 

Constitutional  law  -^  minimum  wage 
for  women^  validity  of  statute. 

1.  A  statute  fixing  the  maximum  hours  of 
labor  and  minimum  wage  for  women  and 


children  being  within  the  police  power  of 
the  state  does  not  unconstitutionally  abridge 
the  privileges  of  citizenship,  or  interfere 
with  the  rights  of  liberty  or  property. 
For  other  ca^ea,  see  ConstitutiotiU  Lmw,  IL 
e,  4,  c,  in  Diff,  1-52  N.  8, 

Same  -^  partial  application  ^  discrimi- 
nation. 

2.  The  fact  that  the  order  of  a  commis- 
sion fixing  maximum  hours  and  a  minimum 
wage  for  women  applies  to  only  one  city  in 
a  state  does  not  render  invalid  as  discrimi- 
natory a  statute  forbidding  the  employment 
of  women  for  unreasonably  long  hours  or 
inadequate  wages  and  appointing  a  commis- 


Note. -^  The  validity  of  statute,  ordi- 
nance, or  contract  fixing  minimum  wage  for 
persons  employed  upon  public  work  is  dis- 
cussed in  the  note  to  Malette  v.  Spokane, 
61  L.R.A.(N.S)  686.  Since  the  date  of  that 
note  it  has  been  held  in  Norris  v.  Lawton 
(1915)  —  Okla.  — ,  148  Pac.  123,  that  a 
L.RJL.1917C. 


contract  for  paving  between  a  city  and  con- 
tractor is  not  void  because  of  a  provision 
therein  requiring  that  common  laborers  be 
paid  not  less  than  a  prescribed  wage  per 
hour,  it  being  shown  that  the  rate  of  wages 
fixed  by  the  contract  was  the  current  rate 
of  wages  prevailing  in  the  ci^  at  tiie  time 
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aion  to  ascertain  and  declare  what  the  maxi- 
mum hours  and  minimum  wage  shaU  be 
when  it  finds  a  substantial  number  of 
women  working  for  unreasonably  long  hours 
or  inadequate  wages,  where  there  is  nothing 
to  indicate  that  the  forbidden  conditions  ex- 
ist elsewhere. 

For  other  ifaaes,  8te  Constitutional  Law,  II, 
a,  5,  e,  in  Dig.  1-^2  N.  8, 

Statutes  —  deleg:atioii     of     legislatiTe 
power  »  Talldlty. 

3.  Legislative  authority  is  not  delegated 
to  a  commission  by  a  statute  which  forbids 
the  employment  of  women  for  unreasonably 
long  hours  or  inadequate  wages  and  ap- 
points a  commission  to  ascertain  facts  which 
will  determine  the  localities,  businesses, 
hours,  and  wages  to  which  the  law  will  ap- 
ply. 
For  other  cases,  see  Constitutional  Law,  I. 

d,  h  in  Diff.  1-52  N.  8. 


Constitutional    law   —   due 
deprlTUtion  of  right  to  appeal. 

4.  An  employer  is  not  deprived  of  his 
property  without  due  process  of  law  by  a 
statute  denying  him  a  right  to  appeal  from 
findings  of  facts  by  an  industrial  commis- 
sion fixing  a  minimum  wage  for  employees 
if  he  has  the  right  to  a  hearing  before  thu 
commission. 
For  other  cases,  see  Constitutional  Law,  II. 

6,  7,  a,  in  Dig.  1-52  N.  8. 

(March  17,  1914.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Multnomah  County 
dismissing  a  suit  to  vacate  and  annul  an 
order  of  the  commission,  fixing  minimum 
wages  and  maximum  hours  of  labor  for 
women,  and  to  enjoin  its  enforcement.  Af- 
firmed. 

Statem^t  by  Eakln,  J.s 

On  February  17,  1913,  the  legislative  as- 
sembly passed  an  act  entitled,  "To  Protect 
the  Lives  and  Health  and  Morals  of  Women 
and  Minor  Workers,  and  to  Establish  an  In- 
dustrial Welfare  Commission  and  Define  Its 
Powers  and  Duties^  and  to  Provide  for  the 


Fixing  of  Minimum  Wages  and  Maximum 
Hours  and  Standard  Conditions  of  Labor 
for  Sneh  Workers,  and  to  Provide  Penalties 
lor  Violation  of  This  Act."  The  title  is 
followed  by  a  declaration  of  the  evils  that 
it  is  desired  to  remedy,  as  follows: 
^'Whereas,  the  welfare  of  the  state  of  Ore- 
gon requires  that  women  and  minors  should 
be  protected  from  conditions  of  labor  which 
have  a  pernicious  effect  on  their  health  and 
morals,  and  inadequate  wages  and  unduly 
long  hours  and  unsanitary  conditions  of 
labor  have  such  a  pernicious  effect;  there- 
fore, be  it  enacted  by  the  people  of  the 
state  of  Oregon."  The  first  section  pro- 
vides: "It  shall  be  unlawful  to  employ 
women  or  minors  in  any  occupation  within 
the  state  of  Or^|on  for  unreasonably  long 
hours;  and  it  shall  be  unlawful  to  employ 
women  or  minors  in  any  occupation  within 
the  state  of  Oregon  under  such  surround- 
ings or  conditions — sanitary  or  otherwise — 
as  may  be  detrimental  to  their  health  or 
morals;  and  it  shall  be  unlawful  to  employ 
women  in  any  occupation  within  the  state 
of  Oregon  for  wages  wiiich  are  inadequate 
to  supply  the  necessary  cost  of  living  and 
to  maintain  them  in  health;  and  it  shall  be 
unlawful  to  employ  minors  in  any  occu- 
pation within  the  state  of  Oregon  for  un- 
reasonably low  wages."  Then  follows  the 
creation  of  the  commission  under  the  name 
of  "Industrial  Welfare  Commission,"  to  be 
appointed  by  the  governor,  and  provisions 
defining  its  duties.  Section  4  provides; 
"Said  Commission  is  hereby  authorized  and 
empowered  to  ascertain  and  declare,  in  the 
manner  hereinafter  provided,  the  following 
things:  (a)  Standards  of  hours  of  employ- 
ment for  women  or  for  minors  and  what 
are  unreasonably  long  hours  for  women  or 
for  minors  in  any  occupation  within  the 
state  of  Oregon;  (b)  standards  of  condi- 
tions of  labor  for  women  or  for  minors  in 
any  occupation  within  the  state  of  Oregon 
and  what  surroundings  or  conditions — sani- 


the  contract  was  entered  into.  The  statute 
here  involved  prescribed  the  number  of 
hours  that  should  constitute  a  day's  work, 
and  provided  that  not  less  than  the  current 
rate  of  wages  should  be  paid  for  this  day's 
work. 

As  stated  in  the  note  to  which  reference 
has  been  made,  the  constitutionality  of  a 
minimum  wage  law  was  sustained  by  the 
supreme  court  of  Oregon  in  Stettleb  v. 
O'Haxa,  which  provided  for  the  regulation 
of  the  wages  of  empl<^eee  in  ordinary  pri- 
vate employment.  As  will  be  seen  by  a  refer- 
ence to  that  case,  ante,  the  statute  was  con- 
fined in  its  operation  to  the  wages  of  women 
and  minors,  and  upon  the  theory  that  it 
was  within  the  police  power  of  the  state, 
the  statute  was  sustained.  This  statute 
was  again  before  the  supreme  court  of  Ore- 
L.R.A.1917C.  60 


gon  in  Simpson  v.  CHara,  70  Or.  261,  141 
Pac.  158,  and  it  was  there  sustained  as 
against  the  objection  that  it  violated  that 
portion  of  §  1  of  the  14th  Amendment  to 
the  Federal  Constitution  which  provides  that 
"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States," 
the  court  stating  that  while  this  particular 
clause  of  the  amendment  is  not  specially 
discussed  in  Stettleb  v.  O'Hara,  it  was 
certainly  intended  by  that  opinion  to  ex- 
press the  conviction  of  the  court  that  the 
act  in  question  violated  no  precept  of  the 
14th  Amendment.  Upon  appeal  to  the  Unit- 
ed States  Supreme  Court,  —  U.  S.  — ,  61 
L.  ed.  — ,  37  Sup.  Ct.  Rep.  476,  these  deci- 
sions of  the  Oregon  court  were  affirmed  by 
an  equally  divided  court. 
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tary  or  otherwise — are  detrimental  to  the  i 
health  or  morals  of  women  or  of  minors  in 
any  such  occupation;  (c)  standards  of 
minimum  wages  for  women  in  any  occupa- 
tion within  the  state  of  Oregon  and  what 
wages  are  inadequate  to  supply  the  neces- 
sary cost  ,of  living  to  any  such  women 
workers  and  to  maintain  them  in  good 
health;  and  (d)  standards  of  minimum 
wages  for  minors  in  any  occupation  within 
the  state  of  Oregon  and  what  wages  are 
unreasonably  low  for  any  such  minor  work- 
^s."  Section  8  provides,  among  other 
things,  that  the  "Commission  may  call  and 
convene  a  conference  for  the  purpose  and 
with  the  powers  of  considering  and  inquir- 
ing into  and  reporting  on  the  subject  in- 
vestigated by  said  Commission  and  submit- 
ted by  it  to  such  conference.  Such  confer- 
ence shall  be  composed  of  not  more  than 
three  representatives  of  the  employers  in 
said  occupation  and  of  an  equal  number  of 
the  representatives  of  the  employees  in  said 
occupation  and  of  not  more  than  three  dis- 
interested persons  representing  the  public 
and  of  one  or  more  commissioners/'  and  the 
duticfi  of  such  conference,  which  shall  re- 
port the  result  of  its  investigations,  with 
recommendations  to  the  Commission.  Sec^ 
tion  9  provides  that,  upon  the  receipt  of  the 
report  from  the  conference,  and  the  ap- 
proval of  its  recommendations,  the  Com- 
mission may  make  and  render  such  order 
as  may  be  proper  or  necessary  to  adopt 
such  recomm^idations,  and  to  carry  the 
same  into  effect,  and  require  all  employers 
in  the  occupation  affected  thereby  to  ob- 
serve and  comply  witli  such  recommenda- 
tions and  said  order.  The  act  contains 
other  provisions  giving  the  Commission  and 
conference  power  and  authority  to  investi- 
gate the  matters  being  considered,  and 
that,  from  the  matters  so  determined  by 
the  Commission,  there  shall  be  no  appeal 
on  any  question  of  fact,  but  that  there  shall 
be  a  right  of  appeal  from  the  Commission 
to  the  circuit  court  from  any  ruling  or 
holding  on  a  question  of  law  included  or 
embodied  in  any  decision  or  order  by  the 
Commission,  and  from  the  circuit  court  to 
the  supreme  court.  The  defendants  were 
duly  appointed  by  the  governor  as  such 
Commission.  It  thereafter  called  a  confer- 
ence as  provided,  which  reported  to  the 
Commission,  making  certain  recommenda- 
tions, which  were  approved,  and  based  upon 
such  reconunendations  it  made  the  follow- 
ing order:  "The  Industrial  Welfare  Com- 
missioii  of  the  state  of  Oregon  hereby  or- 
ders that  no  person,  firm,  corporation,  or 
association  owning  or  operating  any  manu- 
facturing establishment  in  the  city  of 
Portland,  Oregon,  shall  employ  any  woman 
in  said  establishment  for  more  than  nine 
L.R.A.1917C. 


hours  a  day,  or  fifty  hours  a  week;  or  fix, 
allow,  or  permit  for  any  woman  employee 
in  said  establishment  a  noon  lunch  period 
of  less  than  forty-five  minutes  in  length; 
or  employ  any  experienced  adult  woman 
worker,  paid  by  time  rates  of  payment,  in 
said  establishment,  at  a  weekly  wage  of 
less  than  $8.64,  any  lesser  amount  being 
hereby  declared  inadequate  to  supply  the 
necessary  cost  of  living  to  such  woman  fac- 
tory workers,  and  to  maintain  them  in 
health.''  The  amended  complaint  sets  out 
all  these  matters  in  greater  detail,  to  which 
the  defendants  demurred  on  various 
grounds,  the  first  of  which  raises  the  ques- 
tions here  discussed,  namely:  That  "it  does 
not  state  facts  showing  that  the  act  and 
order  complained  of  is  an  unreasonable 
exercise  of  the  police  power  of  the  state." 
The  demurrer  was  sustained,  and  the  plain- 
tiff elected  to  stand  on  the  amended  com- 
plaint. Judgment  was  rendered  dismissing 
the  suit,  and  the  plaintiff  appeals. 

Messrs.  Fulton  &  Bowerman  for  appel- 
lant. 

Mr.  A.  M.  Crawford,  Attorney  General, 
for  respondent: 

Women  and  children  being  under  state 
tutelage,  the  legislature  is  vested  with 
power  to  enact  all  reasonable  laws  and 
regulations  needful  for  their  health  and 
education.  It  is  pertinent  to  the  intrinsic 
welfare  of  the  state. 

State  V.  Muller,  48  Or.  252,  120  Am.  St. 
Rep.  805,  85  Pac.  855,  11  Ann.  Cas.  88,  af- 
firmed in  208  U.  S.  412,  52  L.  ed.  551,  28 
Sup.  Ct.  Rep.  324,  13  Ann.  Cas.  957;  State 
V.  Buchanan,  29  Wash.  603,  59  L.R.A.  342, 
92  Am.  St.  Rep.  930,  70  Pac.  52;  Wenham 
V.  State,  65  Neb.  400,  58  L.R.A.  825,  91  N. 
W.  421;  Com.  v.  Hamilton  Mfg.  Co.  120 
Mass.  383;  Ex  parte  KubaCk,  85  Cal.  274, 
9  L.R.A.  482,  20  Am.  St.  Rep.  226,  24  Pac. 
737;  State  v.  Williams  (State  v.  Thomp- 
son) 160  Mo.  333,  54  L.R.A.  950,  83  Am.  St. 
Rep.  468,  60  S.  W.  1077;  Freund.  Pol. 
Powers,  §  310;  State  v.  Shorey,  48  Or.  396, 
24  L.R.A.(N.S.)  1121,  86  Pac.  881;  1  Tiede- 
man,  State  &  Federal  Control  of  Persons  k. 
Property,  p.  335. 

For  the  legislature  to  appoint  a  com- 
mis'sion  to  determine  certain  facts  upon 
which  the  law  becomes  effective  is  not  a 
delegation  of  legislative  power,  even  when 
the  commission  is  to  fix  a  maximum  freight 
or  passenger  rate,  or  a  minimum  wage  for 
women  and  children. 

State  V.  Briggs,  45  Or.  366,  77  Pac.  750, 
78  Pac.  361,  2  Ann.  Cas.  424;  Sandys  v. 
Williams,  46  Or.  327,  80  Pac.  642;  State  v. 
Corvallis  &  E.  R.  Co.  59  Or.  450,  117  Pac. 
980;  Oregon  R.  k  Nav.  Co.  v.  Campbell, 
230  U.  S.  525,  57  L.  ed.  1604,  33  Sup.  Ct. 
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Rep.  1026;  LotWs  Appeal,  72  Pa.  4M, 
13  Am.  R«p.  716;  State  t.  WilUama  (State 
▼.  Thompaon)   160  Mo.  333,  54  L.R.A.  950, 

83  Am.  St.  Rep.  468,  60  8.  W.  1077;  Lo- 
throp  y.  Stedman,  42  Conn.  583,  Fed.  Gas. 
No,  8,519. 

The  poliee  power  of  the  state  is  stiffioient- 
ly  broad  to  authorial  the  enactment  of  this 
law.  And  saeh  enactment  is  reasonable, 
and  hence  legal. 

Ex  parte  Mon  liuck,  29  Or.  421,  32  L.RA. 
738,  54  Am.  St.  Rep.  804,  44  Pac.  693;  Port- 
land T.  Meyer,  32  Or.  368,  67  Am.  St.  Rep. 
538,  62  Pac.  21 ;  State  t.  Schumaa,  36  Or. 
16,  47  L.RA.  153,  78  Am.  St.  Rep.  754,  58 
Pac.  661;  £x  parte  Northrup,  41  Or.  489, 
69  Pac.  445;  State  v.  Buchanan,  29  Wash. 
603,  59  L.R.A.'342,  92  Am.  St.  Rep.  930,  70 
Pac.  52;  People  ▼.  Havnor,  149  N.  Y.  195, 
31  L.R.A.  68&,  52  Am.  Si.  Rep.  707,  43  N. 
£.  541;  State  ex  rel.  Beek  ▼.  Wagener,  77 
Minn.  494,  46  L.RJl.  442,  77  Am.  St.  Rep. 
681,  80  N.  W.  633,  778,  1134;  €om.  y.  Hamil- 
ton Mfg.  Go.  120  Mass.  383;  People  y.  Ewer, 
141  N.  Y.  129,  25  L.RJ^.  794,  88  Am.  St. 
Rep.  788,  36  N.  £.  4;  Holden  y.  Hardy,  160 
U.  S.  366,  42  L.  ed.  780,  18  Snp.  Ot.  Rep. 
383;  Allgeyer  y.  Louisiaiia,  165  U.  S.  578, 
41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427;  Gooley, 
Gonst.  Lim.  7th  ed.  pp.  884,  889. 

The  act  does  not  depriye  plaintiff  of  prop- 
erty "without  due  process  of  law,"  nor  can 
this  objection  be  urged  as  to  contracting 
with  persons  under  state  tutelage. 

Ex  parte  Northrup,  41  Or.  489,  69  Pac. 
445;  Gooley,  Gonst.  Lim.  7th  ed.  889  and 
note;  Barbier  v.  Gonnotly,  113  U.  S.  27,  31, 
28  L.  ed.  928,  924,  5  Sup.  Gt.  Rep.  357 ;  Re 
Kemmler,  136  U.  S.  436,  448,  34  L.  ed.  519, 
524,  10  Sup.  Ot.  Rep.  930;  Holden  y.  Hardy, 
169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Gt. 
Rep.  383. 

The  act  operates  upon  citizens  and 
classes  of  citizens  alike,  hence  is  not  objec- 
tionable as  class  legislation. 

Re  Oberg,  21  Or.  406,  14  L.R.A.  577,  28 
Pac.  180;  McAunich  y.  Mississippi  ft  M.  R. 
Co.  20  Iowa,  338;  Brooks  y.  Hyde,  87  Gal. 
366;  State  y.  Donaldson,  41  Minn.  74,  42 
N.  W.  781;  Soon  Hing  y.  Growley,  113  U. 
S.  703,  28  L.  ed.  1145,  5  Sup.  Ot.  Rep.  730; 
Barbier  y.  Conley,  113  U.  8.  27,  28  L.  ed. 
923,  5  Sup.  Gt.  Rep.  357;  State  ex  rel.  Bell 
y.  Frazier,  36  Or.  178,  59  Pac.  6;  State  y. 
Thompson,  47  Or.  492,  4  L.R.A.(N.S.)   480, 

84  Pac.  476,  8  Ann.  Gas.  646;  State  v. 
MuUer,  48  Or.  252,  120  Am.  St.  Rep.  805,  85 
Pac.  855,  11  Ann.  Gas.  88. 

llie  right  to  contract  is  subject  to  limita- 
tions, and  particularly  so  in  the  case  of 
women  and  children. 

State  y.  Baker,  60  Or.  381,  13  L.R.A. 
(N.8.)  1040,  92  Pac.  1076;  Freund,  Pol. 
Power,  §§  260,  310;  Wenham  y.  State,  66 
L.RJ^.1917G. 


Neb.  304,  58  L.R.A.  826,  91  N.  W.  421; 
Slate  y.  Buchanan,  29  Wash.  603,  59  L.R.A. 
342,  92  Am.  St.  Rep.  980,  70  Pac.  52;  Loch- 
ner  y.  New  York,  198  U.  S.  45,  49  L.  ed.  937, 
25  Sup.  Ot.  Rep.  539,  3  Ann.  Caa.  1133; 
State  y.  Glottu,  33  Ind.  409;  People  y. 
Ewer,  141  N.  Y.  129,  25  L.R.A.  794,  38  Am. 
St.  Rep.  788,  36  N.  E.  4;  United  States  y. 
Martin,  94  U.  S.  400,  24  L.  ed.  128;  Com. 
y.  Alger,  7  Gush.  53;  Com.  y.  Beatty,  15 
Pa.  Super.  Gt.  5. 

The  policy  of  a  statute  as  well  as  the 
wisdom  and  expedieney  thereof  is  for  tiie 
legislature. 

State  y.  Glottu,  33  Ind.  412;  Ex  parte 
Boyce,  27  Ney.  299,  65  L.R.A.  47,  75  Pac.  1, 
1  Ann.  Gas.  66. 

A  law  will  not  be  declared  unconstitu- 
tional unless  clearly  so,  and  any  doubt  as  to 
its  inyalidity  must  be  in  fayor  of  the  law. 

Cliae  y.  Greenwood,  10  Or.  230;  Crowley 
y.  State,  11  Or.  512,  6  Pac.  70;  Brooks  y. 
Hyde,  37  Gal.  366. 

Messrs.  Walter  H.  £y»n8  and  Malar- 
key,  Seabrook,  A  Dibble  also  for  respond- 
ents. 

Mr.  Joseph  N.  Teal,  amicus  oari«: 

Arbitrariness  of  action  on  the  part  of  a 
commission  is  not  ground  for  judicial  inter- 
ference with  its  action  when  such  action 
does  not  appear  to  be  arbitrary  except  in 
the  sMise  in  which  many  honest  and  sensible 
judgments  are  so. 

Chicago,  B.  &  Q.  R.  Go.  y.  Babcock,  204 
U.  S.  585,  598,  51  L.  ed.  636,  640,  27  Sup. 
Ct.  Rep.  326. 

In  addition  to  railroad  and  public  seryice 
commissions,  commissions  haying  yarious 
administratiye  duties,  as  well  as  officers  of 
the  goyernment,  are  endowed  by  the  l^s- 
lature  with  authority  to  pass  on  facts  and 
enforce  their  orders. 

Monongahela  Bridge  Go.  y.  United  States, 
216  U.  S.  177,  54  L.  ed.  435,  30  Sup.  Ct. 
Rep.  356;  Buttfield  y.  Stranahan,  192  U. 
8.  492,  48  L.  ed.  534,  24  Sup.  Ct.  Rep.  349 ; 
Union  Bridge  Co.  y.  United  States,  204  U. 
S.  364,  51  L.  ed.  523,  27  Sup.  Gt.  Rep.  367 ; 
St.  Louis,  I.  M.  &  S.  R.  Co.  y.  Taylor,  210 
U.  S.  281,  52  L.  ed.  1061,  28  Sup.  Ct.  Rep. 
616,  21  Am.  Neg.  Rep.  464;  United  States 
V.  Grimaud,  220  U.  S.  506,  56  L.  ed.  563,  31 
Sup.  Ct.  Rep.  480;  Red  "C"  Oil  Mfg,  Co.  y. 
Board  of  Agriculture,  222  U.  S.  380,  56 
L.  ed.  240,  32  Sup.  Ct.  Rep.  152. 

Reasonable  notice  and  a  fair  opportunity 
to  be  heard  before  some  tribunal  before  the 
issues  are  decided  on  are  the  essentials  of 
due  process  of  law,  .. 

Louisville  &  N.  R.  Co.  y.  Garrett,  231  U. 
S.  298,  58  L.  ed.  229,  34  Sup.  Ct.  Rep.  48 ; 
New  York  &  N.  E.  R.  Co.  v.  Bristol,  151  U. 
S.  556,  671,  38  L.  ed.  260,  274,  14  Sup.  Ct. 
Rep.  437;  Davidson  y.  New  Orleans,  96  U. 
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S.  97|  102,  24  L.  ed.  616,  618;  Brown  v. 
New  Jersey,  175  U.  S,  172,  176,  44  L.  ed. 
119,  121,  20  Sup.  Ct.  Rep.  77;  Reetz  v. 
Michigan,  188  U.  S.  505,  508,  47  L.  ed. 
563,  566,  23  Sup.  Ct.  Rep.  390;  Public 
Clearing  House  v.  Coyne,  194  U.  S.  497, 
508,  48  L.  ed.  1092,  1098,  24  Sup.  Ct.  Rep. 
789;  Dent  v.  West  Virginia,  129  U.  S. 
114,  32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231. 

The  right  of  appeal  is  not  an  essential 
element  in  due  process  of  law. 

School  Dist.  V.  Irwin,  34  Or.  431,  56  Pac. 
413 ;  Clay  v.  Clay,  66  Or.  638,  108  Pac.  119, 
109  Pac.  129;  Reetz  v.  Michigan,  188  U. 
S.  505,  508,  47  L.  ed.  563,  566,  23  Sup. 
Ct.  Rep.  390. 

The  guaranties  of  the  14th  Amendment 
do  not  entitle  one  aggrieved  to  the  exercise 
by  the  courts  of  extrajudicial  authority, 
such  as  acting  as  a  reviewing  body  on  ques- 
tions of  the  reasonableness  of  the  order. 

Louisville  &  N.  R.  Co.  v.  Garrett,  231  U. 
S.  298,  58  L.  ed.  229,  34  Sup.  Ct.  Rep.  48. 

Where  part  of  a  statute  is  unconstitu- 
tional, that  fact  does  not  authorize  the 
courts  to  declare  the  remainder  void  also, 
unless  all  the  provisions  are  connected  in 
subject-matter,  depending  on  each  other,  op- 
erating together  for  the  same  purpose,  or 
otherwise  so  closely  connected  in  meaning 
that  it  cannot  be  presumed  that  the  legisla- 
ture would  have  passed  the  one  without  the 
other,  and  this  though  the  constitutional 
and  imcottstitutional  provisions  be  con- 
tained even  in  the  same  section,  if  distinct 
and  separable. 

Cooley,  Const.  Lim.  7th  ed.  246;  Reagan 
V.  Farmers'  Loan  k  T.  Co.  154  U.  S.  362, 
395,  38  L.  ed.  1014,  1022,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047;  Willcox 
V.  Consolidated  Gas  Co.  212  U.  S.  19,  53, 
54,  53  L.  ed.  382,  400,  48  L.R.A.(N.S.)  1134, 
29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034; 
Fleischner  v.  Chadwick,  5  Or.  152;  State  v. 
Wiley,  4  Or.  184;  Chicago,  B.  &  Q.  R.  Co. 
V.  Jones,  149  111.  361,  24  L.R.A.  141,  4 
Inters.  Com.  Rep.  683,  41  Am.  St.  Rep.  278, 
37  N.  E.  247;  State  ex  rel.  Oregon  R.  & 
Nav.  Co.  ▼.  Railroad  Commission,  52  Wash. 
17,  100  Pac.  179;  St.  Louis  &  S.  F.  R.  Co. 
V.  Hadley,  168  Fed.  317;  Southern  P.  Co. 
V.  Railroad  Comrs.  78  Fed.  236;  Railroad 
Commission  v.  Central  of  Georgia  R.  Co. 
95  C.  C.  A.  117,  170  Fed.  225;  Southern  P. 
Co.  V.  Campbell,  230  U.  S.  537,  553,  57  L. 
ed.  1610,  1625,  33  Sup.  Ct.  Rep.  1027; 
Louisville  k  N.  R.  Co.  v.  Garrett,  231  U.  S. 
298,  68  L.  ed.  229,  34  Sup.  Ct.  Rep.  48. 

Mr.  Rome  6.  Brown  also  amicus  curis^. 

Eakin,  J.,  delivered  the  opinion  of  the 
court: 

The  purpose  of  this  suit  is  to  have  deter- 
mined judicially  whether  either  the  14th 
L.R^.1917C. 


Amendment  of  the  Federal  Constitution  or 
§  20,  art.  1,  of  the  Oregon  Constitution  is 
an  inhibition  against  the  regulation  by  the 
legislature  of  the  hours  of   labor   daring 
which  women  may  be  employed  in  any  me- 
chanical   or    manufacturing    establishment, 
mercantile  occupation,  or  other  employment 
requiring    continuous    physical    labor,    or 
against   the   establishment  of  a  minimum 
wage  to  be  paid  therefor.     Some  features 
of  these  questions  are  practically  new  in 
the   courts   of   this   country.      There   have 
been  some  utterances  by  the  courts  of  last 
resort  to  the  effect  that  it  is  such  an  in- 
hibition.    Some  of  these  cases  relate  exclu- 
sively to  the  limitation  of  the  hours  of  em- 
ployment, others  to  the  wages  to  be  paid 
on  contracts  with  the  stat^  or  municipal- 
ity;   but  the   cases   so   holding  are   ba«ed 
largely  on  the  fact  that  such  regulation 
deprives  the  individual  of  liberty  and  prop- 
erty without  due  prooeas  of  law,  namely: 
That  it  is  not  within  the  police  power  of 
the  state,  and  violates  the  liberty  of  con- 
tract.   The  first  ease  holding  audi  a  stat- 
ute   unconstitutional    is    Loehner    v.    New 
York,  198  U.  8.  45,  49  L.  ed.  937,  25  Sup. 
Ct.  Ilep.  539,  annotated  in  3  Ann.  Caa.  1133. 
A  similar  ease  is  Ritchie  v.  People,  155  111. 
98,  29  L.R.A.  79,  46  Am.  St.  Rep.  315,  40 
N.  £.  454.    In  the  former  case,  in  the  appel- 
late division  of  the  state  oourt>  two  of  five 
judges  were  in  favor  of  upholding  the  law; 
in  the  supreme  court  of  the  state,  three  of 
the  seven  judges  were  so  minded;  and  in 
the  United  States  court,  four  of  the  nine 
judges  favored   such  a  disposition  of  the 
case.     Tlie  opinions  in  those  decisions  are 
based  upon  very  different  theories,  showing 
that  judicial  opinion  has  not  reached  any 
settled  or  stable  basis  upon  which  to  rest. 
It  has  only  been  during  the  last  few  years 
that  the   matter    of   legislation   upon   the 
question  of  the  limitation  of  hours  of  labor 
has  been  agitated  in  legislative  bodies  or 
in  the  courts.    The  decisions  of  the  courts 
have  been  based  upon  first  impression,  and 
may  be  liable  to  fluctuation  from  one  ex- 
treme to  the  other  before  the  extent  of  the 
power  of  legislation  on  these  questions  is 
finally  settled.     The  entry  of  woman  into 
the  realm  of  many  of  the  employments  for- 
merly filled  by  man,  in  which  she  attempts 
to  compete  with  him,  is  a  recent  innova- 
tion, and  it  has  created  a  condition  which 
the  legislatures  have  deemed  it  their  duty 
to  investigate,  and  to  some  extent  to  gov- 
ern.    It  is  conceded  by  all  students  of  the 
subject,  and  they  are  many,  and  their  writ- 
ings extensive,  that  woman's  physical  strue- 
ture  and  her  position  in  the  economy  of  the 
race   renders   her    incapable   of    competing 
with  man  either  in  strength  or  in  endur- 
ance.   This  ia  weU  emphasized  by  Mr.  Jua- 
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tice  Brevrear  in  MttUer  ▼.  Oregon,  208  U.  S. 
412,  &2  L.  ed.  553,  28  Sup.  Ct.  Rep.  324, 
13  Ann.  Cas.  057,  an  appeal  from  Oreg<w 
questioning  the  constitutionality  o£  the  law 
fixing  the  maximum  hours  of  labor  for 
woman,  where  he  says:  "That  woman's 
physieal  structure  and  tke  performance  of 
maternal  functions  place  her  at  a  disad- 
vantage in  the  struggle  for  snhsistenoe  is 
obvious.  This  is  especially  true  when  the 
burdens  of  motherhood  are  upon  her.  Bveo 
when  they  are  not,  by  abundant  testimony 
of  the  medical  fraternity,  oontinuanee  for 
«  long  time  on  her  feet  at  work,  repeating 
this  from  day  to  day,  tenda  to  iAjurioua 
effects  upon  the  body,  and  as  healthy 
mothers  are  essen^l  to  yig<Nrou8  oftispring* 
the  physical  well-being  of  woman  becomes 
an  object  of  public  interest  and  care  in 
order  to  preserve  the  strength  and  vigor 
oi  the  race.  Still  again,  history  discloses 
the  fact  that  woman  has  always  been  de- 
pendent upon  man.  He  established  his  con- 
trol at  tiie  outset  by  aaperior  physical 
strength,  and  this  control  in  various  forms, 
with  diminishing  intensity,  has  continued  to 
the  present.  As  minora,  though  not  to  the 
same  extent,  she  has  been  looked  upon  in 
the  courts  aa  needing  especial  care  that  her 
rights  may  be  preserved.  .  .  .  Differ- 
entiated by  these  matters  from  the  other 
sex,  she  is  properly  placed  in  a  class  by 
herself,  and  legislation  designed  for  her  pro- 
tection may  be  sustained,  even  when  like 
legislation  is  not  necessary  for  men,  and 
could  not  be  sustained.  It  is  impossible  to 
close  one's  eyes  to  the  fact  that  she  still 
looks  to  her  brother  and  depends  upon  him; 
.  .  .  that  her  physieal  structure  and  a 
proper  discharge  of  her  maternal  functions 
— having  in  view  not  merely  her  own 
health,  but  the  well-being  of  the  raoe^^ 
justify  legislation  to  protect  her  fram  the 
greed  as  well  as  the  passion  of  man.  The 
limitations  which  this  statute  places  upon 
her  contractual  powers,  upon  her  right  to 
agree  with  her  employer  as  to  the  time  she 
shall  labor,  are  not  imposed  solely  for  her 
benefit,  but  also  largely  for  the  benefit  of 
all.  Many  words  cannot  make  this  plainer, 
.  .  .  This  difference  justifies  a  difference 
in  legislation,  and  upholds  that  which  is 
designed  to  compensate  for  some  of  the  bur- 
dens which  rest  upon  her."  The  conditions 
mentioned  in  the  above  quotation  lie  at  the 
foundation  of  all  legislation  attempted  for 
the  amelioration  of  woman's  condition  in 
her  struggle  for  subsistence.  In  many  of 
the  states,  as  well  as  in  foreign  countries, 
special  study  and  investiigation  have  been 
given  to  this  question  as  to  the  effect  of 
long  hours  of  labor  and  inadequate  wages 
upon  the  health,  morals,  and  welfare  of 
woman,  with  a  view  to  remedy  the  evil  re-  • 
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suits  aa  far  as .  possible.  There  seems  to 
be  a  very  strong  and  growing  sentiment 
tiiroughout  the  land,  and  a  demand,  that 
something  must  be  done  by  law  to  counter- 
act the  evil  effects  of  these  conditions. 

In  the  case  of  Lochner  v.  New  York, 
supra,  in  which  the  constitutionality  of  the 
labor  law  of  New  York,  limiting  the  hours 
of  labor  in  bakeries,  is  questioned,  Mr.  Jus- 
tice Peckham  wrote  the  opinion,  holding  the 
law  invalid.  Mr.  Justice  Harlan  filed  a 
dissenting  opinion,  which  should  not  be 
overlooked,  as  the  parta  here  quoted  are 
general  statements  of  the  law  recognixed 
by  judicial  opinion,  and  not  in  conflict  with 
the  main  opinion.  Justices  White  and  Day 
coniQurred  therein,  Mr.  Justice  Holmes  also 
dissenting.  In  that  opinion  it  is  said: 
''While  this  court  has  not  attempted  to 
mark  the  precise  boundaries  of  what  la 
called  the  police  power  of  the  state,  the  ex- 
istence .of  the  power  has  been  uniformly 
reeognized,  both  by  the  Federal  and  state 
courts."  In  quoting  from  Patterson  v. 
Kentucky,  97  U.  S<  501,  24  U  ed.  1JLI5,  he 
says:  "'It  [this  court]  has  nevertheless, 
with  marked  distinctness  and  uniformity, 
recognized  the  necessity,  growing  out  of  the 
fundamental  conditions  ol  civil  society,  of 
upholding  state  police  regulations  which 
were  enacted  in  good  faith,  and  had  appro- 
priate and  direct  connection  with  that  pro- 
tection to  life,  health,  and  property  which 
each  state  owes  to  her  citizens.'  .  .  .  'But 
neither  the  [14th]  Amendm^At,  broad  and 
comprehensive  as  it  is,  nor  any  other 
Amendment,  was  designed  to  interfere  with 
the  power  of  the  state,  sometimes  termed 
its  police  power,  to  prescribe  regulati^s  to 
promote  the  health,  p(»ace,  morals,  educa- 
tion, and  good  order  of  the  people.'  .  .  . 
Granting,  then,  that  there  is  a  liberty  of 
contract  which  cannot  be  violated  even  un- 
der the  sanction  of  direct  legislative  enact- 
ment, but  assuming,  as  according  to  settled 
law  we  may  assume,  that  such  liberty  of 
contract  is  subject  to  such  regulations  as 
the  state  may  r^aaonably  prescribe  for  the 
common  good  and  the  well-being  of  society, 
what  are  the  conditions  under  which  the 
judiciary  may  declare  such  regulations  to 
be  in  excess  of  legislative  auth<wity,  and 
void?  Upon  this  point  there  is  no  room 
for  dispute,  for  the  rule  is  universal  that  a 
legislative  enactment.  Federal  or  state,  is 
never  to  be  disregarded  or  held  invalid,  un- 
less it  be,  beyond  question,  plainly  and  pal- 
pably in  excess  of  legislative  power."  The 
opinions  of  the  justices  who  hold  the  maxi- 
mum hours  laws  unconstitutional  are  based 
largely  upon  the  fact  that  they  violate  the 
liberty  of  contract,  holding  that  such  acts 
are  not  within  the  fair  meaning  of  the  term 
"a  health  law,"  but  are  an  illegal  interfer- 
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ence  with  the  rights  of  the  individual,  and 
are  not  within  the  police  power  of  the  leg- 
islature to  enact.  The  right  of  the  state  to 
prescribe  the  number  of  hours  one  may 
work  or  be  employed  on  public  works  is 
generally  upheld,  for  the  reason  that  the 
state  may  determine  for  itself  what  shall 
constitute  a  day's  work  of  a  laborer  on 
public  works,  which  violates  no  individual 
right  of  property  or  liberty  of  contract. 
Penn  Bridge  Co.  v.  United  States,  20  App. 
D.  C.  452,  10  Ann.  Cas.  720;  Byars  v.  State, 
2  Okla.  Crim.  Rep.  481,  102  Pac.  804,  Ann. 
Cas.  1912A,  766;  People  v.  Chicago,  256 
111.  668,  43  L.R.A.(N.S.)  964,  100  N.  E.  194, 
Ann.  Cas.  1913E,  306. 

So  it  is  held  that  work  underground  or 
in  a  smelter  is  unhealthy,  and  may  be  regu- 
lated, in  Ex  parte  Boyce,  27  Nev.  299,  65 
L.R«A.  47,  75  Pac.  1,  1  Ann.  Cas.  66;  Hol- 
den  V.  Hardy,  169  U.  S.  366,  42  L.  ed.  780, 
18  Sup.  Ct.  Rep.  383;  Ex  parte  Kair,  28 
Nev.  127,  113  Am.  St.  Rep.  817,  80  Pac. 
463,  6  Ann.  Cas.  893;  Id.  28  Nev.  426,  82 
Pac.  453,  6  Ann.  Cas.  893.  In  the  Lochner 
Case,  198  U.  S.  46,  49  L.  ed.  937,  25  Sup. 
Ct.  Rep.  539,  annotated  in  3  Ann.  Cas.  1133, 
employment  in  a  bakery  and  candy  factory 
is  held  not  to  be  unhealthv,  and  that  a 
statute  limiting  the  hours  of  labor  therein 
is  void.  A  statute  fixing  the  hours  of  labor 
for  women  is  held  valid  in  State  v.  Muller, 
48  Or.  252,  120  Am.  St.  Rep.  805,  85  Pac. 
855,  annotated  in  11  Ann.  Cas.  88,  which 
case  is  affirmed  in  208  U.  S.  412,  62  L.  ed. 
651,  28  Sup.  Ct.  Rep.  324,  and  annotated 
in  13  Ann.  Cas.  957.  In  Ritchie  v.  People, 
155  111.  98,  29  L.R.A.  79,  46  Am.  St.  Rep. 
315,  40  N.  E.  454,  the  law  limiting  hours  of 
work  for  women  was  held  void.  However, 
in  W.  C.  Ritchie  &  Co.  v.  Wayman,  244  111. 
509,  27  L.R.A.(N.S.)  994,  91  N.  E.  695, 
such  a  law  was  held  valid,  as  within  the 
police  power  of  the  legislature;  and  again, 
in  People  v.  Chicago,  supra,  and  in  People 
v.  Elerding,  254  III.  579,  40  L.R.A.(N.S.) 
893,  92  N.  E.  982,  the  law  was  upheld. 
Thus  it  appears  that  Illinois  has  wholly 
receded  from  the  decision  in  the  case  of 
Ritchie  v.  People,  supra,  and  it  may  now  be 
considered  as  established  that  a  statute 
which  limits  the  hours  of  labor  of  certain 
occupations,  or  for  certain  classes  of  per- 
sons, for  the  protection  of  the  health  and 
welfare  of  society,  is  within  the  police 
power  of  the  state.  Com.  v.  Riley,  210 
Mass.  387,  97  N.  E.  367,  Ann.  Cas.  1912D, 
388;  State  v.  Somerville,  67  Wash.  638,  122 
Pac.  324.  It  was  said  in  People  v.  Eler- 
ding, supra,  within  a  statute  limiting  the 
working  hours  per  day  for  males  was  held 
constitutional  as  a  valid  exercise  of  the 
police  power:  "That  under  the  police  power 
of  the  state  the  general  assembly  may  en- 
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act  legislation  to  prohibit  all  things  hurt- 
ful to  the  health,  welfare,  and  safety  of 
society,  even  though  the  prohibition  invade 
the  right  of  liberty  or  property  of  the 
individual,  is  too  well  settled  to  require 
discussion,  or  the  citation  of  authority. 
.  .  .  While,  in  its  last  analysis,  it  is  a 
judicial  question  whether  an  act  is  a  proper 
exercise  of  the'  police  power,  it  is  the  prov- 
ince of  the  l^slature  \.q  determine  when 
an  exig<ency  exists  calling  for  the  exercise 
of  this  power.  When  the  legislative  au- 
thority has  decided  an  exigency  exists  call- 
ing for  the  exercise  of  the  power,  and  has 
adopted  an  act  to  meet  the  exigency,  the 
presumption  is  that  it  is  a  valid  enactment, 
and  courts  will  sustain  it>  unless  it  ap- 
pears, beyond  any  reasonable  doubt,  that  it 
is  in  violation  of  some  constitutional  limi- 
tation." On  the  same  subject,  it  is  said  in 
Lochner  v.  New  York,  supra,  quoting  from 
Jacobson  v.  Massachusetts,  197  U.  S.  11, 
49  L.  ed.  643,  25  Sup.  Ct.  Rep.  368,  3  Ann. 
Cas.  766,  relatifng  to  the  vaccination  stat- 
ute, that  "the  power  of  the  courts  to  review 
legislative  aetion  in  respect  of  a  matter 
affecting  the  general  welfare  exists  only 
Vhen  that  which  the  legislature  has  done 
comes  within  the  rule  that,  if  a  statute 
purporting  to  have  been  enacted  to  pro- 
tect the  public  health,  the  public  morals, 
or  the  public  safety  has  no  real  or  sub- 
stantial relation  to  those  objects,  or  is, 
beyond  all  question,  a  plain,  palpable  in- 
vasion of  rights  secured  by  the  fundamental 
law.'  ...  If  there  be  doubt  as  to  the 
validity  of  the  statute,  that  doubt  must 
therefore  be  resolved  in  favor  of  its  validity, 
and  the  courts  must  keep  their  hands  off, 
leaving  the  legislature  to  meet  the  respon- 
sibility for  unwise  legislation."  In  Re 
Spencer,  149  Cal.  396,  117  Am.  St.  Rep. 
137,  S6  Pac.  896,  9  Ann.  Cas.  1105,  it  is 
said:  ^'The  presumption  always  is  that  an 
act  of  the  legislature  is  constitutional,  and 
when  this  depends  on  the  existence  or  non- 
existence of  some  fact,  or  state  of  facts,  the 
determination  thereof  is  primarily  for  the 
legislature,  and  the  courts  will  acquiesce 
in  its  decision,  unless  the  error  dearly  ap- 
pears." The  legislative  power  of  the  state 
is  not  derived  by  grant  of  the  Constitution, 
but  exists  as  to  all  subjects  not  inhibited 
by  the  state  or  Federal  Constitution. 

There  is  only  one  Federal  inhibition 
urged  against  this  statute,  namely:  ''No 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States;  nor  shall 
any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  14th 
Amendment.     It  may  probably  be  conceded 
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that  the  publie  welfare  statute  in  queation 
here  violates  this  clause,  as  abridging  privi- 
leges of  citizens,  if  it  cannot  be  justified  as 
a  police  measure;  and  we  will  assume, 
without  entering  into  a  discussion  of  that 
question  or  citation  of  authorities,  that  pro- 
visions enacted  by  the  state  under  its  police 
power  that  have  for  their  purpose  the  pro- 
tection or  betterment  of  the  public  health, 
morals,  peace,  and  welfare,  and  reasonabJiy 
tend  to  that  end,  are  within  the  power  of 
the  state,  notwithstanding  they  may  ap- 
parently conflict  with  the  14th  Amendment 
of  the  Federal  Constitution. 

So  that  the  first  and  principal  question 
for  decision  is*  whether  the  provisions  of 
the  act  before  us  are  within  the  police 
power  of  the  state.  Professor  Tucker,  in 
8  Cyc.  863,  says :  "Police  power  is  the  name 
given  to  that  inherent  sovereignty  which  it 
ia  the  right  and  duty  of  the  government  or 
its  agents  to  exercise  whenever  public  pol- 
icy, in  a  broad  sense,  demands,  for  the  bene- 
fit of  society  at  large,  regulations  to  go»rd 
its  morals,  safety,  health,  order,  or  to  in- 
sure in  any  respect  such  economic  condi- 
tions as  an  advancing  civilisation  of  a 
highly  complex  character  requires."  This 
is  a  comprehensive  definition,  and  we  will 
accept  it  without  further  detailed  analysis, 
or  citation  of  authority. 

As  will  appear  from  the  cases  cited  above, 
we  can  accept  as  settled  law  statutes  hav- 
ing for  their  purpose,  and  tending  to  that 
end,  provision  for  a  maximum  hours  law  of 
labor  for  employees  upon  public  works,  a 
maximum  hours  law  for  women  and  chil- 
dren employed  in  mechanical,  mercantile, 
or  manufacturing  establishments,  a  maxi- 
mum hours  law  for  laborers  in  mines  or 
smelters,  a  law  fixing  minimum  wages  for 
employees  upon  public  works.  The  latter  is 
held  in  Malette  v.  Spokane,  77  Wash.  205, 
51  L.R.A.(N.S.)  686,  137  Pac.  600,  Ann. 
Cas.  1915D,  225,  even  where  the  expense 
is  borne  by  private  individuals,  so  that  the 
only  question  for  decision  here  is  as  to  the 
power  of  the  legislature  to  fix  the  minimum 
wage  in  such  a  case.  We  use  the  language 
of  Mr.  Malarkey :  "The  police  power,  which 
is  another  name  for  the  power  of  govern- 
ment, is  as  old  and  unchanging  as  govern- 
ment itself.  If  its  existence  be  destroyed, 
government  cases.  There  have  been  many 
attempts  to  define  the  police  power  and  its 
scope;  but,  because  of  confusing  the  power 
itself  with  the  changing  conditions  calling 
for  its  application,  many  of  the  definitions 
are  inexact  and  unsatisfactory.  The  courts 
have  latterly  eliminated  much  of  this  con- 
fusion by  pointing  out  that,  instead  of  the 
power  being  expanded  to  apply  to  new 
conditions,  the  new  conditions  are,  as  they 
arise,  brought  within  the  immutable  and 
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unchanging  principles  underlying  the  power. 
When  new  conditions  arise  which  injuri- 
ously affect  the  health  or  morals  or  welfare 
of  the  public,  we  no  longer  say  that  we 
will  expand  the  police  power  to  reach  and 
remedy  the  evil.  Instead,  we  say  that  a 
new  evil  has  arisen,  which  an  old  princi- 
ple of  government — the  police  power — will 
correct."  If  the  statute  tends  reasonably 
to  accomplish  the  purposes  intended  by  the 
legislature,  it  should  be  upheld  by  the 
court.  Mr.  Justice  Harlan,  in  Jacobson  v. 
Massachusetts,  supra,  quoting  from  Be 
Viemeister,  179  N.  Y.  235,  70  L.R.A.  796, 
103  Am.  St.  Rep.  859,  72  N.  £.  97,  1  Ann. 
Cas.  334,  states:  "A  common  belief,  like 
conunon  knowledge,  does  not  require  evi- 
dence to  establish  its  existence,  but  may  be 
acted  upon  without  proof  by  the  legislature 
and  the  courts.  .  .  .  The  fact  that  the 
belief  is  not  universal  is  not  controlling, 
for  there  is  scarcely  any  belief  that  is  ac- 
cepted by  every  one.  The  possibility  that 
the  belief  may  be  wrong,  and  that  science 
may  yet  show  it  to  be  wrong,  is  not  con- 
clusive, for  the  legislature  has  the  right  to 
pass  laws  which,  according  to  the  common 
belief  of  the  people,  are  adapted  to  prevent 
the  spread  of  contagious  diseases.  In  a 
free  country,  where  the  government  is  by 
the  people,  through  their  chosen  representa- 
tives, practical  legislation  admits  of  no 
other  standard  of  action;  for  what  the  peo- 
ple believe  is  for  the  common  welfare  must 
be  accepted  as  tending  to  promote  the  com- 
mon welfare,  whether  it  does,  in  fact,  or 
not.  Any  other  basis  would  conflict  with 
the  spirit  of  the  Constitution,  and  would 
sanction  measures  opposed  to  a  republican 
form  of  government.  While. we  do  not  de- 
cide, and  cannot  decide,  that  vaccination  is 
a  preventive  of  smallpox,  we  take  judicial 
notice  of  the  fact  that  this  is  the  common 
belief  of  the  people  of  the  state,  and,  with 
this  fact  as  a  foundation,  we  hold  that  the 
statute  in  question  is  a  health  law,  enacted 
in  a  reasonable  and  proper  exercise  of  the 
police  power."  In  speaking  of  the  Oregon 
ten-hour  law,  Mr.  Chief  Justice  Bean,  in 
the  case  of  State  v.  Muller,  48  Or.  252,  120 
Am.  St.  Rep.  805,  85  Pac.  855,  11  Ann.  Cas. 
88,  says:  "Such  legislation  must  be  taken 
as  expressing  the  belief  of  the  legislature, 
and  through  it  of  the  people,  that  the  labor 
of  females  in  such  establishments  in  excess 
of  ten  hours  in  any  one  day  is  detrimental 
to  health,  and  injuriously  affects  the  pub- 
lic welfare.  The  only  question  for  the  court 
is  whether  such  a  regulation  or  limitation 
has  any  real  or  substantial  relation  to  the 
object  sought  to  be  accomplished,  or 
whether  it  is  'so  utterly  unreasonable  and 
extravagant'  as  to  amount  to  a  mere  arbi- 
trary  interference  with  the  right  to   con- 
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tract.    On  this  question  we  are  not  without 
authority." 

These  are  some  of  the  grounds  upon 
which  maximum  ten-hour  laws  are  sus- 
tained, and  we  have  cited  them  here  as 
applying  with  equal  force  to  sustain  the 
Women's  Minimum  Wage  Law,  and  as 
bringing  it  within  the  police  power  of  the 
legislature.  The  state  should  be  as  zealous 
of  the  morals  of  its  citizens  as  of  their 
health.  The  "whereas  clause"  quoted  above 
is  a  statement  of  the  facts  or  conclusions 
constituting  the  necessity  for  the  enact- 
ment, and  the  act  proceeds  to  make  pro- 
vision to  remedy  these  causes.  ^'Common 
belief"  and  *'common  knowledge"  are  suffi- 
cient to  make  it  palpable  and  beyond  doubt 
that  the  employment  of  female  labor  as  it 
has  been  conducted  is  highly  detrimental  to 
public  morals,  and  has  a  strong  tendency 
to  corrupt  them.  Elizabeth  Beardsley  But- 
ler, in  her  "Women  of  the  Trades,"  says: 
"Yet  the  fact  remains  that»  for  the  vast 
bulk  of  salesgirls,  the  wages  paid  are  not 
sufficient  for  self-support,  and,  where  girls 
do  not  have  families  to  fall  back  on,  some 
go  undernourished,  some  sell  themselves. 
And  the  store  employment  which  offers 
them  this  two-homed  dilemma  is  replete 
with  opportunities  which,  in  gradual,  easy, 
attractive  ways,  beckon  to  the  second 
choice;  a  situation  which  a  few  employers 
not  only  seem  to  tolerate,  but  to  encour- 
age." The  legislature  of  the  state  of  Massa- 
chusetts appointed  a  commission,  known  as 
the  Commission  on  Minimum  Wage  Boards, 
to  investigate  conditions.  In  the  report  of 
that  Commission  in  January,  1912,  it  is 
said:  "Women  in  general  are  working  be- 
cause of  dire  necessity,  and  in  most  cases 
the  combined  income  of  the  family  is  not 
more  than  adequate  to  meet  the  family's 
cost  of  living.  In  these  cases  it  is  not 
optional  with  the  woman  to  decline  low- 
paid  employment.  Every  dollar  added  to 
the  family  income  is  needed  to  lighten  the 
burden  which  the  rest  are  carrying.  .  .  . 
Wherever  the  wages  of  such  a  woman  are 
less  than  the  cost  of  living  and  the  rea- 
sonable provision  for  maintaining  the  work- 
er in  health,  the  industry  employing  her  is 
in  receipt  of  the  working  energy  of  a  human 
being  at  less  than  its  cost,  and  to  that  ex- 
tent is  parasitic.  The  balance  must  be 
made  up  in  some  way.  It  is  generally  paid 
by  the  industry  employing  the  father.  It 
is  sometimes  paid  in  part  by  future  ineffi- 
ciency of  the  worker  herself,  and  by  her 
children,  and  perhaps  in  part  ultimately  by 
charity  and  the  state.  .  .  .  If  an  indus- 
try is  permanently  dependent  for  its  exist- 
ence on  underpaid  labor,  its  value  to  the 
commonwealth  is  questionable."  Many 
more  citations  might  be  made  from  the  same 
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authorities,  and  from  such  students  of  the 
question  as  Miss  Caroline  Gleason,  of  Port- 
land, Oregon,  Louise  B.  More,  of  New  York, 
Irene  Osgood,  of  Milwaukee,  and  Robert  C. 
Chapin,  of  Beloit  College.  With  this  com- 
mon belief,  of  which  Mr.  Justice  Harlan 
says,  "We  take  judicial  notice,"  the  court 
cannot  say,  beyond  all  question,  that  the 
act  is  a  plain,  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  and  has 
no  real  or  substantial  relation  to  the  pro- 
tection of  public  health,  the  public  morals, 
or  public  welfare.  Every  argument  put  for- 
ward to  sustain  the  Maximum  Hours  Law, 
or  upon  which  it  was  established,  applies 
equally  in  favor  of  the  constitutionality 
of  the  Minimum  Wage  Law,  as  also  within 
the  police  power  of  the  state,  and  as  a  regu- 
lation tending  to  guard  the  public  morals 
and  the  public  health. 

Plaintiff,  by  his  complaint,  questions  the 
law  also  as  a  violation  of  §  20  of  article  1 
of  the  Constitution  of  Oregon.  As  we  un- 
derstand this  contention,  it  is  that  the  order 
applies  to  manufacturing  establishments  in 
Portland  alone,  that  other  persons  in  the 
same  business  in  other  localities  are  unaf- 
fected by  it,  and  that  it  is  discriminatory. 
The  law  by  which  plaintiff  is  bound  is  con- 
tained in  §  1  of  the  act  quoted  above.  If 
he  will,  he  can  comply  with  this  proviiiton 
without  any  action  by  tiie  Commission,  and 
it  applies  to  all  the  state  alike.  TTie  other 
provisions  of  the  act  are  for  the  purpose  of 
ascertaining,  for  those  wfio  are  not  comply- 
ing with  it,  what  are  reasonable  hours  of 
labor,  and  what  is  a  reasonable  wage,  in 
the  various  occupations  and  localities  in 
the  state,  to  govern  in  the  application  of 
§  1  of  the  act,  and  for  the  purpose  of  fix- 
ing penalties  for  violations  thereof.  Coun- 
sel seem  to  consider  the  order  of  the  Com- 
mission as  a  law  which  the  Commission  has 
been  authorized  to  promulgate;  but  we  do 
not  understand  this  to  be  its  province. 
Section  4  provides:  "Said  Commission  is 
hereby  authorized  and  empowered  to  ascer- 
tain and  declare  .  .  .  (a)  standards  of 
hours,"  etc.  By  §  8>  it  is  only  after  inves- 
tigation by  the  Commission,  and,  whoi  it 
is  of  opinion  therefrom  that  any  substan- 
tial number  of  women  in  any  occupation 
are  working  unreasonably  long  hours  or 
for  inadequate  wages,  that  it  shall,  by 
means  of  a  conference,  aseertain  what  is  a 
reasonable  number  of  hours  for  work  and 
a  minimum  rate  of  wages,  when  it  may 
make  such  an  order  as  may  be  necessary  to 
adopt  such  regulation  as  to  hours  of  work 
and  minimum  wages;  and  §  1  of  the  act 
shall  be  enforced  on  that  basis.  There  is 
nothing  in  the  record  suggesting  that  tibere 
is  a  substantial  number  of  women  workers 
in  the  same  occupation  a«  those  included 
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in  the  order  complained  ol  here,  working 
unreasonably  l6ng  hours,  or  for  an  inade- 
quate wage,  in  any  other  locality  than  Port- 
land. Other  cases,  as  they  are  discovered, 
are  to  be  remedied  as  provided  therefor,  but 
the  law  is  state-wide,  and  it  does  not  give 
to  plaintiff  imequal  protection  of  the  law, 
nor  grant  to  others  privileges  denied  to 
him;  neither  does  it  delegate  legislative 
power  to  the  Commission.  It  is  authorized 
only  to  ascertain  faots  that  will  determine 
the  localities,  businesses,  hours,  and  wages 
to  which  the  law  shall  apply.  Counsel 
nrges  that  the  law  upon  this  question  inter- 
feres with  plaintiff's  freedom  of  contract, 
and  refers  to  the  language  used  in  Be  Ja- 
cobs, 98  N.  Y.  98,  60  Am.  Rep.  636,  to  wit: 
"Liberty,  in  its  broad  sense  as  understood 
in  this  country,  means  the  ri^ht,  not  only 
of  freedom  from  actual  servitude,  imprison- 
ment, or  restraint,  but  the  right  of  one  to 
use  his.  faculties  in  all  lawful  ways,  to  live 
and  work  where  he  will,"  etc.,  as  a  change 
brought  a^ut  by  the  larger  freedom  en- 
joyed in  this  country,  and  guaranteed  by 
the  Federal  Constitution  and  the  Constitu- 
tions of  the  various  states,  in  comparison 
with  conditions  in  the  earlier  days  of  the 
cemmon  law,  when  it  was  found  necessary 
to  prevent  extortion  and  oppression  by  roy- 
al proclamation  or  otherwise,  and  to  es- 
tablish reasonable  compensation  for  labor; 
but  he  fails  to  take  note  that  by  reason  of 
this  larger  freedom  the  tendency  is  to  re- 
turn to  the  earlier  conditions  of  long  hours 
and  low  wages,  so  that  some  classes  in  some 
employments  seem  to  need  protection  from 
the  same  conditions  for  which  royal  procla- 
mation was  found  necessary.  The  legisla- 
ture has  evidently  concluded  that  in  certain 
localities  these  conditions  prevail  even  in 
Oregon;  that  there  are  many  women  em- 
ployed at  inadequate  wages, — employment 
not  secured  by  the  agreement  of  iiie  work- 
er at  satisfactory  compensation,  but  at  a 
wage  dictated  by  the  employer.  The  worker 
in  such  a  case  has  no  voice  in  fixing  the 
hours  or  wages,  or  choice  to  refuse  it,  but 
must  accept  it,  or  fare  worse.  As  is  said 
in  Wells  v.  Great  Northern  R.  Co.  59  Or. 
165,  34  L.RA.(N.S.)  818,  826,  114  Pac.  92, 
116  Pac.  1070,  1  N.  C.  C.  A.  659,  as  to  a  bag- 
gage contract  printed  on  the  ticket  of  a  pas- 
senger: ''In  this  case,  neither  was  it  the 
subject  of  agreement  between  the  company 
and  the  carrier  [passenger],  but  was  im- 
posed by  the  company  as  a  condition  of  the 
sale  of  the  ticket,  send  in  signing  the  ticket 
the  plaintiff  was  laboring  under  such  an 
inequality  of  conditions  as  that  he  was 
compelled  to  enter  into  the  contract,  wheth- 
er he  would  or  noit."  In  the  dissenting 
opinionr  In  the  Lochner  Case,  198  U.  S.  46, 
49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3  Ann.  * 
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Cas.  1133,  it  is  said:  "It  is  plain  that  this 
statute  was  enacted  in  order  to  protect 
the  physical  well-being  of  those  who  work 
in  bakery  and  confectionery  establishments. 
It  may  be  that  the  statute  had  its  origin, 
in  part,  in  the  belief  that  employers  and 
employees  in  such  establishments  were  not 
upon  an  equal  footing,  and  that  the  neces- 
sities of  the  latter  often  compelled  them  to 
submit  to  such  exactions  as  unduly  taxed 
their  strength.  Be  this  as  it  may,  the  stat- 
ute must  be  taken  as  expressing  the  belief 
of  the  people  of  New  York  that,  as  a  gen- 
eral rule,  and  in  the  case  of  the  average 
man,  labor  in  excess  of  sixty  hours  during 
a  week  in  such  establishments  may  endan- 
ger the  health  of  those  who  thus  labor." 

Counsel  suggest  it  is  only  quite  recently 
that  it  has  been  seriously  contended  that 
the  states  may  lawfully  establish  a  mini- 
mum wage  in  private  employments.  This 
is  undoubtedly  true,  and  it  may  be  that 
there  is  an  occasion  for  it.  The  legislature 
seems  to  have  acted  on  the  idea  that  con- 
ditions have  changed,  or  that  private  enter- 
prises have  become  so  crowded  that  their 
demands  amount  to  unreasonable  exactions 
from  women  and  children;  that  occasion  has 
arisen  for  relief  through  its  police  power; 
and  that  it  has  determined  the  public  wel- 
fare demands  the  enactment  of  this  stat- 
ute. Justice  Washington,  in  Ogden  v. 
Saunders,  12  Wheat.  269,  6  L.  ed.  625,  says 
that  the  question  which  he  has  been  ex- 
amining is  involved  in  difficulty  and  doubt; 
"but,  if  I  could  rest  my  opinion  in  favor  of 
the  constitutionality  of  the  law  on  which 
the  question  arises  on  no  other  ground  than 
this  doubt  so  felt  and  acknowledged,  that 
alone  would,  in  my  estimation,  be  a  satis- 
factory vindication  of  it.  It  is  but  a  decent 
respect  due  to  the  wisdom,  the  integrity, 
and  the  patriotism  of  the  legislative  body, 
by  which  any  law  is  passed,  to  presume  in 
favor  of  its  validity,  until  its  violation  of 
the  Constitution  is  proved  beyond  all  rea- 
sonable doubt." 

Plaintiff  further  contends  that  the  stat- 
ute is  void  for  the  reason  that  it  makes  the 
findings  of  the  Commission  on  all  ques- 
tions of  fact  conclusive,  and  therefore  takes 
his  property  without  due  process  of  law, 
relying  on  the  decision  of  Chicago,  M.  &,  St. 
P.  R,  Co.  V.  Minnesota,  134  U.  S.  418,  33 
L.  ed.  970,  3  Inters.  Com.  Rep.  209,  10  Sup. 
Ct.  Rep.  462,  702,  as  conclusive  upon  that 
question.  That  case  was  an  attack  upon 
the  law  creating  a  Railway  and  Warehouse 
Commission,  which  was  held  valid  by  the 
state  of  Minnesota;  but  the  United  States 
court  reversed  the  judgment  there  for  the 
reason  that  the  law  does  not  provide  for  a 
hearing  by  the  parties  affected  by  the  order, 
which  is  not  due  process  of  law,  and  that  no 
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notice  and  opportunity  to  be  heard  are  pro- 
vided for,  which  is  the  principal  ground 
•  upon  which  the  state  court  was  reversed. 
Louisville  &  N.  R.  Co.  v.  Garrett,  231  U. 
S.  298,  58  L.  ed.  229,  34  Sup.  Ct.  Rep.  48, 
is  a  case  very  much  in  point,  in  which  was 
had  a  hearing  before  the  Railroad  Commis- 
sion of  Kentucky,  fixing  freight  rates  be- 
tween certain  points  within  the  state.  The 
plaintiff  attacked  the'  legality  of  these 
orders  because  they  were  final  and  conclu- 
sive without  right  of  appeal,  and  that  by 
reason  thereof  plaintiff  was  deprived  of 
property  without  due  process  of  law.  In 
deciding  this  question,  the  court  said:  "It 
[the  law]  required  a  hearing  .  .  .  and 
a  determination  by  the  Commission  wheth- 
er the  existing  rates  were  excessive.  But, 
on  these  conditions  being  fulfilled,  the  ques- 
tions of  fact  which  might  arise  .  .  . 
would  not  become,  as  such,  judicial  ques- 
tions to  be  re-examined  by  the  courts.  The 
appropriate  questions  for  the  courts  would 
be  whether  the  Commission  acted  within  the 
authority  duly  conferred."  Thus,  in  €he 
present  case,  plaintiff  was  given  the  right 
and  opportunity  to  be  heard  before  the 
Commission,  as  provided  for  by  §  9  of  the 
act.  In  the  third  subdivision  of  the  opinion 
in  the  latter  case,  it  is  held  that,  even 
though  the  law  gives  no  right  of  appeal 
from  the  final  finding  of  facts,  a  party  ag- 
grieved is  not  without  remedy  as  to  mat- 
ters that  would  be  the  appropriate  subject 
of  judicial  inquiry,  namely,  if  the  rates  fixed 
are  confiscatory;  but  where  such  a  board 
has  fully  and  fairly  investigated,  and  fixed 


what  it  believes  to  be  reasonable  rates,  the 
party  affected  thereby  has  not  been  deprived 
of  due  process  of  law.  San  Diego  Land  & 
Town  Co.  V.  National  City,  174  U.  S.  739, 
43  L.  ed.  1154,  19  Sap.  Ct.  Rep.  804;  Spring 
Valley  Waterworks  v.  San  Francisco,  82 
Cal.  286,  6  L.R.A.  766,  16  Am.  St.  Rep.  116, 
22  Pac.  910,  1046;  Louisville  A  N.  R.  Co.  v. 
Garrett,  supra.  Many  other  cases  are  cited 
in  the  briefs  of  defendants  fully  supporting 
their  contention.  Due  process  of  law  mere- 
ly requires  such  tribunals  as  are  proper  to 
deal  with  the  subject  in  hand.  Reasonable 
notice,  and  a  fair  opportunity  to  be  heard 
before  some  tribunal  before  it  decides  the 
issues,  are  the  essentials  of  dne  process  of 
law.  It  b  sufficient  for  the  protection  of 
his  constitutional  rights  if  he  has  notice 
and  is  given^  an  opportunity  at  some  state 
of  the  proceeding  to  be  heard.  Towns  v. 
Klamath  County,  33  Or.  225,  53  Pac.  604. 

We  think  we  should  be  bound  by  the  judg- 
ment of  the  legislature  that  there  is  a  neces- 
sity for  this  act,  that  it  is  within  the  police 
power  of  the  state  to  provide  for  the  pro- 
tection of  the  health,  morals,  and  welfare  of 
women  and  children,  and  that  the  law 
should  be  upheld  as  constitutional. 

The  decree  of  the  Circuit  Court  is  af- 
firmed. 

McBride,  Ch.  J.,  not  sitting. 

Affirmed  by  the  Supreme  Court  of  the 
United  States  in  —  U.  S.  — ,  61  L.  ed.  — , 
37  Sup.  Ct.  Rep.  475,  by  an  equally  divided 
court,  April  9,  1917. 
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JIMMY  PAYTES,  Plff.  in  Err., 

V. 

STATE  OF  TENNESSEE. 

(—  Tenn.  — ,  191  S.  W.  976.) 

Perjury   —  contradictory   testimony   — 
sufficiency. 

One  cannot  be  convicted  of  perjury  upon 
proof  of  contradictory  testimony  given  be- 
fore the  grand  jury  and  at  the  trial  of  the 
indictment  returned  by  it. 
For  other  casea,  see  Evidence,  XIL  I,  in  Dig. 

1-52  ^^  8. 

(February  10,  1917.) 

I?  RROR  to  the  Criminal  Court  for  David- 
J   son  County  to  review  a  judgment  con- 
victing defendant  of  perjury,  and  overrul- 

Note  —  For   conviction   of   perjury   upon 
proof  that  accused  made  contradictory  state- 
ments, see  annotation   following  People  v. 
McClintic,  ante,  52. 
L.RJV.1917C. 


ing  her  motions  for  new  trial  and  in  arrest 
of  judgment.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Chester  K.  Hart  and  E.  F. 
Langford,  for  plaintiff  in  error: 

Upon  the  charge  of  perjury  the  defend- 
ant cannot  be  convicted  merely  upon  proof 
showing  that  the  defendant  had  made  con- 
tradictory statements. 

30  Cyc.  1451;  subd.  g;  22  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  696,  §  4;  18  Am.  & 
Eng.  Enc.  Law,  pp.  323,  324;  Freeman  v. 
State,  19  Fla.  652,  4  Am.  Crim.  Rep.  470; 
SUte  V.  Williams,  30  Mo.  364;  Peterson  v. 
SUte,  74  Ala.  34;  1  Greenl.  Ev.  p.  354,  § 
259. 

Mr.  J.  Washington  Moore,  Assistant 
Attorney  General,  for  the  State. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  in  error  was  convicted  of  per- 
jury, which  crime  is  alleged  to  have  been 
committed  by  her  in  the  case  of  the  state 
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against  one  Henry  Finley,  vbieh  involted 
a  prosecution  for  the  illegal  selling  of  in- 
toxicating liquors.  Paytes  was  introduced 
by  the  state  in  that  case  and  relied  on  as 
the  witness  who  made  the  purchase  of  the 
liquor,  but  she  gave  testimony  denying  that 
she  had  done  so. 

The  foreman  of  the  grand  jury,  before 
which  plaintiff  in  error  had  testi^ed  when 
the  indictment  of  Finley  was  found,  was 
called  as  a  witness  for  the  state  on  the  trial 
for  perjury,  and  he  stated  that  Paytes  had 
sworn  before  that  body  that  she  had  on  the 
occasion  in  question  brought  one-half  pint  of 
whisky  from  Finley,  paying  therefor  35 
cents. 

Is  guilt  of  perjury  sufficiently  established 
by  proof  of  such  contradictory  oaths  of 
the  accused? 

The  early  English  rulings  were  to  the  ef- 
fect that  an  accused  could  be  convicted  for 
perjury  upon  mere  proof  of  the  fact  that 
he  had  made  contradictory  statements  un- 
der oath.  In  Rex  v.  Hook,  8  Cox,  C.  C. 
5,  Pollock,  C.  B.,  said:  "There  is  no  doubt 
that  what  may  be  called  the  common-sense 
conclusion  is  that  if  a  man  deliberately  and 
wilfully  on  one  occasion  swore  that  it  was 
so,  and  on  another  occasion  deliberately 
swore  that  it  was  not  so,  no  doubt  he  must 
have  been  guilty  of  perjury  on  one  or  the 
other  occasion." 

This  rule  was  approved  by  Justices  Yates, 
Wilmot,  and  Aston,  and  by  Lord  Mansfield; 
but  later  cases  in  that  jurisdiction  an- 
nounce and  enforce  the  contrary  view.  Reg. 
V.  Wheatland,  8  Car.  &  P.  238;  Reg.  v. 
Hughes,  1  Car.  &  K.  519, 


In  this  country  the  New  York  courts  hold 
to  the  earlier  English  doctrine,  that  where 
the  same  person  has  by  opposite  oaths  as- 
serted and  denied  the  same  fact,  the  proof 
of  one  should  be  sufficient  to  establish  the 
falsity  of  the  other.  People  v.  Burden,  9 
Barb.  467;  People  v.  Doody,  172  N.  Y. 
165,  64  N.  E.  807,  15  Am.  Crim.  Rep.  576. 

But  by  a  decided  weight  of  authority, 
the  courts  of  this  country  declare  the  rule 
that  in  order  to  a  conviction  for  perjury  it 
is  not  sufficient  to  prove  merely  that  the 
accused  at  different  times  made,  er  testi- 
fied to,  two  statements  that  cannot  be  re- 
conciled; and  that  there  must  be  some 
additional  testimony  as  to  the  falsity  of  the 
matter  in  respect  of  which  perjury  is 
averred.  Schwartz  v.  Com.  27  Gratt.  1025, 
21  Am.  Rep.  365;  Peterson  v.  State,  74  Ala. 
34;  State  v.  Williams,  30  MO.  364;  Billings- 
ley  V.  State,  49  Tex.  Crim.  Rep.  620,  95  S. 
W.  520,  13  Ann.  Oas.  730,  and  note;  9  Enc. 
Ev.  764;  4  Elliott,  Ev.  §  3088. 

This  in  our  opinion  is  the  better  doctrine. 
When  the  fact  of  the  making  of  the  con- 
tradictory statements  is  established,  it  re- 
mains to  be  shown  which  of  two  is  false. 
It  seems  just  to  require  some  corroboration 
touching  the  falsity  of  the  oath  relied  on 
for  conviction,  such  as  the  oath  of  one 
witness,  or  circumstances  tending  fairly 
to  show  the  truth  of  the  version  relied 
upon  to  establish  that  the  oath  to  the  op- 
posite was  false. 

Sufficient  corroboration  does  not  appear 
in  the  record  to  sustain  the  conviction  of 
plaintiff  in  error,  and  a  reversal  of  the  case 
results.     Remanded. 


WASHINGTON  SUPmCBfB  COURT. 
(Department  No.  2.) 

GROCETERIA  STORES  COMPANY,  Appt., 

V. 

M.  C.  TEBBETTS,  Respt. 
(—  Wash.  — ,  162  Pac.  54.) 

Trademark  —  groceteria. 

1.  The  owner  of  a  number  of  self-serving 
grocery  stores,  who  adopts  and  files  a  label 
containing  the  word  "groceteria"  which  he 
places  upon  all  goods  sold  therein  is  en- 
titled to  the  protection  of  a  statute  making 
it  unlawful,  when  any  person  adopts  and 
files  any  title,  trademark,  or  term  for  the 

Eurpose'of  designating  any  goods  as  having 
een  packed  or  put  on  sale  by  him,  for  an- 
other to  imitate  it. 

For  other  cases,  see  Trademark,  21.  in  Dig. 
Dig.  1-52  2V.  8. 

Note.  —  As  to  protection  of  name  descrip- 
tive of  the  kind  or  character  of  business,  see 
annotation,  following  this  case,  post,  958. 
L.RJV.1917C. 


Bame  — >  Infringement. 

2.  The  term  ^'Pacific  Groceteria"  Is  an  in- 
fringement of  the  trademark  "Groceteria" 
followed  by  the  number  of  the  store  in 
which  it  is  used. 

For  other  cases,  see  Trademark,  IV.  in  Dig. 
Dig.  1-52  N.  8. 

Same  — >  absence  Of  business  location  — 
effect. 

3.  That  the  owner  of  a  trademark  has  no 
established  place  of  business  in  a  city  in 
which  he  is  attempting  to  enjoin  the  use 
of  an  infringement  of  his  trademark  will 
not  deprive  him  of  relief  if  he  is  in  fact 
doing  business  with  persons  residing  there. 
For  other  cases,  see  Trademark,  V.  in  Dig. 

Dig.  1-52  N.  8. 

(December  29,  1916.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Pierce  Coun- 
ty sustaining  a  demurrer  to  and  dismiss- 
ing the  complaint  in  an  action  brought  to 
enjoin  defendant  from  in  any  manner  us- 
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ing  the  trademark  or  tradename  '"Gh^oce- 
teria."     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  Jndd  and  H.  R.  Harrl- 
man  for  appellant. 

Mr.  E.  D.  Hodge,  for  respondent: 

Plaintiff  has  nothing  to  trademark. 

Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co. 
138  U.  S.  637,  34  L.  ed.  997,  11  Sup.  Ct. 
Rep.  396;  Amoskeag  Mfg.  Co.  v.  Trainer, 
101  U.  S.  51,  25  L.  ed.  993;  Burke  v. 
Cassin,  45  Cal.  467,  13  Am.  Rep.  204; 
Woodcock  V.  Guy,  33  Wash.  234,  74  Pac. 
358;  Eastern  Outfitting  Co.  v.  Manheim, 
59  Wash.  428,  36  L.R.A.(N.S.)  261,  110 
Pac.  23;  Derringer  v.  Plate,  29  Cal.  292, 
87  Am.  Dec.  170;  Elgin  Nat.  Watch  Co.  v. 
Illinois  Watch  Case  Co.  179  U.  S.  665,  45 
L.  ed.  365,  21  Sup.  Ct.  Rep.  270. 

If  plaintiff  has  anything  to  trademark, 
the  name  "groceteria"  is  not  such  a  name 
as  could  be  trademarked,  because  it  is  pure- 
ly descriptive,  and  intended  as  such. 

.38  Cyc.  708,  B,  721  If  6;  Bolander  v.  Pet- 
erson, 136  ni.  215,  11  L.R.A.  350,  26  N.  E. 
603;  Woodcock  v.  Guy,  33  Wash.  234,  74 
Pac.  358;  Ledanche  Battery  Co.  v.  West- 
ern Electric  Co,  23  Fed.  277;  Choynski  v. 
Cohen,  39  Cal.  501,  2  Am.  Rep.  476;  John 
T.  Dyer  Quarry  Co.  v.  Schuylkill  Stone  Co. 
185  Fed.  668;  Lawrence  Mfg.  Co.  v.  Ten- 
nessee Mfg.  Co.  138  U.  S.  537,  34  L.  ed. 
997,  11  Sup.  Ct.  Rep.  396;  Computing  Scale 
Co.  V.  Standard  Computing  Scale  Co.  55  C. 
0.  A.  469,  116  Fed.  9«5;  Holzapfel's  Com- 
position Co.  Y.  Rahtjens  American  Composi- 
tk)n  Co.  183  U.  8.  1,  8,  46  L.  ed.  49,  54,  22 
Sup.  Ct.  Rep.  6. 

The  complaint  does  not  show  an  infringe- 
ment of  plaintifi^s   alleged  tradename. 

Pacific  Coast  Condensed  Milk  Co.  v.  Frye 
&  Co.  85  Wash,  133,  147  Pac.  865;  Allen 
B.  Wrisley  Co.  v.  Iowa  Soap  Co.  122  Fed. 
796;  Eastern  Outfitting  Co.  v.  Manheim, 
59  Wash.  428,  36  L.R.A.(N.S.)  251,  110 
Pac.  23. 

Holcombf  J.)  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  appellant,  a 
corporation,  for  the  purpose  of  restraining 
respondent  from  in  any  manner  using  the 
trademark  or  tradename  "Groceteria."  The 
complaint  alleges  that  appellant  has 
opened  up  several  grocery  stores  in  the 
city  of  Seattle,  which  are  designated  as 
"Groceteria  No.  1,"  "Groceteria  No.  2,"  and 
'^Groceteria  No.  3;"  that  it  has  been  select- 
ing and  procuring  leasehold  interests  in  the 
city  of  Tacoma  preparatory  to  going  into 
business  in  that  city,  and  that  it  has  been 
doing  business  from  its  Seattle  ofiice  with 
people  in  the  city  of  Tacoma;  that  appel- 
lant's stores  are  operated  in  such  a  manner 
L.R.A.1917C. 


that  no  deliveries  are  made  to  purchasers 
and  no  clerks  employed,  each  purchaser 
making  his  selection  and  paying  for  the 
same  on  his  exit,  thus  greatly  reducing  the 
operating  expenses  of  the  store  and  allow- 
ing appellant  to  sell  groceries  at  a  greatly 
reduced  price,  and  that  the  trademark  of 
appellant  is  marked  upon  the  container  in 
which  the  goods  are  sold;  that  appellant 
is  the  first  person  in  the  state  of  Wash- 
ington to  use  the  method  of  operating  a 
grocery  store  as  described  above,  and  has 
used  large  sums  of  money  to  advertise  the 
same;  that  it  is  the  first  person  in  the 
state  of  Washington  to  use  the  word  ^'groce- 
teria" as  a  trademark  or  tradename,  and 
that  on  November  10,  1915,  the  secretary 
of  state  granted  a  certificate  of  registra- 
tion of  such  trademark  to  appellant;  that 
respondent  M.  C.  Tebbetts  is  engaged  in  con- 
ducting a  grocery  business  in  the  city  of 
Tacoma,  and  has  placed  on  the  windows  of 
his  store  large  signs  containing  the  words 
"Pacific  Groceteria,"  giving  particular  prom- 
inence to  the  word  "groceteria;"  that  re- 
spondent is  using  the  trademark  and  trade- 
name of  appellant  in  order  to  convey  to 
the  public  the  idea  that  he  is  merchandis- 
ing and  trading  in  the  goods  of  the  plain- 
tiff, and  is  attaching  the  name  and  word 
"Groceteria"  to  the  goods  sold  in  respond- 
ent's store.  A  demurrer  to  this  complaint 
was  sustained.  As  appellant  elected  to 
stand  upon  the  complaint,  a  judgment  of 
dismissal  was  entered,  from  which  this  ap- 
peal is  taken. 

In  an  attempt  to  justify  the  ruling  of 
the  trial  court,  and  also  to  distinguish  the 
instant  case  from  Martell  v.  St.  Francis 
Hotel  Co.  51  Wash.  376,  98  Pac.  1116,  16 
Ann.  Cas.  593*  respondent  first  claims  that 
appellant  had  nothing  to  trademark.  This 
claim  is  advanced  by  respondent  on  the 
theory  that  the  word  "trademark"  is  so 
restricted  in  its  meaning  that  its  only  of- 
fice is  to  point  out  distinctively  the  origin 
and  ownership  of  a  certain  product  or  prod- 
ucts to  which  it  is  affixed,  in  other  words, 
to  give  notice  who  the  producer  was;  and 
that  under  this  definition  no  trademark 
could  be  acquired  by  a  person  who  did  not 
produce  or  manufacture  the  goods,  but  only 
displayed  and  sold  the  same,  which  is  all, 
it  is  argued,  appellant  did  in  this  case. 
Granting  for  the  sake  of  argument  that 
appellant  would  not  be  entitled  at  common 
law  to  trademark  this  word,  it  would,  never- 
theless, be  entitled,  under  the  facts  here 
pleaded,  to  some  relief;  for  even  when  for 
any  reason  a  word  is  not  capable  of  being 
trademarked,  still,  when  by  reason  of  its 
original  and  long  use  by  the  person  at- 
tempting to  acquire  it  for  a  trademark  or 
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a  tradenftne  it  has  ftoquiMd  a  saondar^ 
Bignification  in  reference  to  this  use  aa  a 
tradename  by  such  person,  its  use  in  this 
connection  will  be  protected  by  restraining 
any  use  of  the  word  or  any  infringemeiit 
which  would  tend  to  deceiye  the  public,  or 
those  to  whom  the  use  of  the  word  in  its 
special  meaning  has  become  attached.  El- 
gin Nat.  Watch  Co.  y.  Illinois  Watch.  Case 
Co.  179  U.  S.  666,  45  L.  ed.  366,  21  Sup.  Ct. 
Rep.  270;  lAwrence  Mfg.  Co.  v.  Tennessee 
Mfg.  Co.  138  U.  S.  537,  84  L.  ed.  997,  11 
Sup.  Ct.  Rep.  396. 

But  by  the  terms  of  Rem.  ft  BaL  Code, 
§  9492,  not  only  in  a  ease  of  this  char- 
acter is  appellant  protected  in  the  use  of 
the  word  attempted  to  be  trademarked  by 
the  restraint  of  others  from  using  the 
word  in  a  manner  which  tends  to  deceive 
the  public,  but  also  it  is  the  proper  sub- 
ject of  a  trademark.  This  statute  reads  as 
follows:  "Whenever  any  person,  or  any 
association  or  union  of  workingmen  has 
heretofore  adopted  or  used,  or  shall  here- 
after adopt  or  use,  and  has  filed  as  here- 
inafter provided  any  label,  trademark,  term, 
design,  device  or  form  of  advertisement 
for  the  purpose  of  designating,  making 
known,  or  distinguishing  any  goods,  wares, 
merchandise,  or  other  product  of  labor,  as 
having  been  made,  manufactured,  produced, 
prepared,  packed  or  put  on  sale  by  such 
person  or  association  or  union  of  working- 
men  or  by  a  member  or  members  of  such 
association  or  union,  it  shall  be  unlawful 
to  counterfeit  or  imitate  such  label,  trade- 
mark, term,  dissign,  device  or  form  of  ad- 
vertisement, or  to  use,  sell,  offer  for  sale, 
or  in  any  way  utter  or  circulate  any  coun- 
terfeit or  imitation  of  any  such  label,  trade- 
mark, term,  design,  device  or  form  of  ad- 
vertisement." 

There  can  be  no  doubt  that  by  the  ex- 
press terms  of  the  statute  a  person  is  en- 
titled to  a  trademark  and  the  protection 
afforded  thereby,  not  only  when  he  is  the 
originator  and  manufacturer  of  the  goods 
bearing  the  trademark,  but  also  as  a  label 
when  the  goods  are  only  packed  and  ''put 
on  sale"  by  such  person,  which  was  exactly 
what  was  done  by  appellant  in  this  case, 
as  all  the  goods  sold  by  appellant  were 
put  in  wrappers  marked  with  the  label 
'K^roceteria,"  to  distinguish  the  goods  so 
sold  by  appellant. 

Respondent's  second  assertion  is  based  on 
the  groimd  that  the  word  "groceteria"  is 
descriptive  of  the  grocery  business,  and 
therefore  is  not  such  a  word  as  could  be- 
come the  subject  of  a  trademark.  It  would 
seem  that  the  statute  above  quoted  would 
be  controlling  here,  and  answer  this  argu- 
ment contrary  to  respondent's  contention; 
but  in  any  event,  we  think  this  argument 
L.Rw^.l917C. 


withmit  merits  f^ism'  nether  the  wvrd 
"groceteria,"  nor  any  syllable,  nor  any  suc- 
cessive syllables  thereof,  constitutes  any 
word  in  the  English  language,  and  it  is 
admitted  that  appellant  was  the  first  to 
use  this  word.  It  is  therefore  a  fictitious 
or  fanciful  and  original  name,  and  ap- 
propriate for  a  trademark  label,  so  far  as 
this  contention  is  concerned,  and  respond- 
ent has  pirated  that  word.  Paul,  Trade- 
marks, §  49 ;  Sebastian,  Trademarks,  pp.  66- 
64. 

Respondent's  argument  that  '^Pacific 
Groceteria"  is  not  an  iitfringement  of  ap- 
pellant's alleged  trademark^  "Groceteria  No. 
1,"^  etc.,  because  these  terms  are  not  identi- 
cal, is  completely  answered  in  Rosenbui'g 
V.  Fremont  Undertaking  Co.  63  Wash.  62, 
56,  114  Pac.  887,  wherein  this  court  said: 
"Kor  need  one  tradename,  in  order  to  be  an 
infringement  upon  another,  be  exactly  like 
it  in  form  and  sound.  It  is  enough  if  the 
one  so  far  resembles  the  other  as  to  deceive 
persons  of  ordinary  caution  into  the  belief 
that  they  are  dealing  with  the  one  concern 
when  they  use  the  name  of  the  other." 

Relying  on  the  rule  announced  in  East- 
em  Outfitting  Co.  V.  Manheim,  69  Wash. 
428,  35  L.R.A.(N.S.)  251,  110  Pac.  23,  re- 
spondent asserts  that,  as  appellant  has  es- 
tablished no  place  of  business  in  the  city 
of  Tacoma  and  has  done  no  business  there, 
it  is  net  entitled  to  the  exclusive  use  of 
the  word  "groceteria"  in  that  community. 
It  is  true,  in  Eastern  Outfitting  Co.  v.  Man- 
heim, we  held  that  the  fact  to  be  ascer- 
tained was,  what  is  the  market  of  the 
complaining  party  T  and  his  protection  in 
the  use  of  his  tradename  is  coextensiTe 
with  his  market.  The  court  then  found 
that  the  plaintiff's  place  of  business  was 
in  Seattle,  and  it  was  doing  no  business 
whatever  in  Spokane,  and  was  therefore 
not  entitled  to  the  use  of  the  tradename 
in  Spokane  as  against  defendant,  who  had, 
at  a  large  expense,  established  a  business 
in  Spokane.  The  rule  as  laid  down  in  the 
Eastern  Outfitting  Co.  Case,  supra,  in  any 
event  is  not  applicable  here,  as  it  is  al- 
leged in  the  complaint,  and  admitted  by 
the  demurrer,  that  appellant  is  doing  busi< 
ness  with  the  people  of  Tacoma,  which 
makes  Tacoma  a  part  of  its  market. 

It  is  not  here  intended  to  ^oin  and  pro- 
hibit the  method  of  doing  business  pttrsued 
by  respondent,  but  only  the  piratical  use  of 
the  tradename  or  trademark  and  label  "Gro* 
ceteria"  within  the  state. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  incon- 
sistent herewith. 

MorrlB,  Ch.  J.,  and  Mount,  Parker,  and 
FuUerton,  JJ.,  concur. 
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A  somewhat  similar  question  is  con- 
sidered in  a  note  appended  to  Dyment  v. 
Lewis,  26  L.R.A.(N.S.)  73,  as  to  the 
right  to  protect  a  geographical  name. 

It  is  not  intended  to  include  herein 
cases  involving  the  protection  of  terms 
descriptive  of  a  place,  or  the  character 
or  nature  of  the  goods  manufactured,  or 
cases  in  which  a  term  descriptive  of  a 
business  was  used  in  combination  with 
other  words,  where  the  effect  of  the  fact 
that  a  portion  of  the  words  were  descrip- 
tive of  a  business  was  not  considered  by 
the  court. 

There  is  a  distinction  between  the  use 
of  a  name  which  merely  describes  the 
business  and  which  is  generic  in  its  na- 
ture, and  a  name  which,  although  de- 
scriptive of  a  business,  nevertheless 
depends  upon  a  figure  of  speech  and  asso- 
ciation of  ideas,  and  is  not  merely  a 
literal  description  of  a  business.  In  the 
former  case,  the  name  is  publiei  juris, 
and  may  be  used  by  every  one  in  an 
honestly  nondescriptive  manner.  In  the 
latter  case,  where  the  name  is  odd,  unusu- 
al, fanciful,  or  striking,  it  may  be  appro- 
priated by  a  trader,  even  though  it  is 
descriptive  of  the  business  he  carries  on. 
If  there  is  in  it  any  element  of  original- 
ity, it  will  entitle  the  trader  to  its  use 
as  against  a  competitor  adopting  it  for 
the  purpose  of  securing  business  by  rea- 
son of  the  similarity  of  the  names.  Fur- 
niture Hospital  v.  Dorfman  (1914)  179 
Mo.  App.  302,  166  8.  W.  861  (protecting 
term  "Furniture  Hospital"). 

The  following  cases  are  illustrative  of 
cases  where  the  name  adopted  is  descrip- 
tive of  a  business  and  yet  is  sufficiently 
odd,  unusual,  or  fanciful,  to  entitle  the 
user  to  protection  against  infringement 
by  a  competitor: 

Groceteria  Storks  Co.  v.  Tbbbetts, 
ante,  956,  holding  one  entitled  to  pro- 
tection in  the  use  of  the  word  "groce- 
teria" to  designate  a  self-serving  gro- 
cery store. 

Basket  Stores  v.  Allen  (1915)  99  Neb. 
217, 155  N.  W.  893,  holding  that  the  term 
"Basket  Store,"  indicating  a  store  where 
groceries  were  sold  to  people  who  carried 
them  away,  there  being  no  deliveries 
made,  was  descriptive,  and  hence  could 
not  be  defended  on  the  ground  that  it 
was  a  trademark.  It  was,  however,  pro- 
tected on  the  ground  that  the  user  had 
built  up  a  prosperous  business  under  the 
name,  and  it  constituted  unfair  compe- 
tition for  a  competitor  to  make  a  similar 
use  of  it. 
L.R.A.1917C. 


And  see  Duke  y.  Cleaver  (1898)  19 
Ttt  Civ.  App.  218>  46  S.  W.  1128,  hold- 
ing that  the  term  "Niekle  Store"  was  not 
used  to  designate  the  kind  or  character 
of  the  business  carried  on  in  a  general 
store,  and  hence  could  be  appropriated 
for  a  tradename,  and  was  entitled  to  pro- 
tection as  such. 

Compare  with  Choynski  v.  Cohen 
(1870)  39  CaL  501,  2  Am.  Rep.  476,  hold- 
ing that  the  term  "Antiquarian  Book- 
store" indicates  to  the  public  that  a  par« 
ticular  class  of  merchandise,  different 
from  other  merchandise  of  the  same  gen- 
eral description,  is  for  sale  there,  and  it 
is  merely  an  advertisement  that  the  user 
deals  in  a  certain  class  of  goods,  hence 
he  cannot  acquire  an  exclusive  right  to 
its  use;  and  Ball  v.  Broadway  Bazaar 
(1909)  194  N.  Y.  429,  87  N.  E,  674,  re- 
versing (1907)  121  App.  Div.  546,  106 
N.  Y.  Supp.  249,  holding  that  although 
the  word  "Lilliputian"  is  of  purely  fan- 
ciful origin,  nevertheless  it  has  become 
a  part  of  the  English  language  and  is 
used  to  denote  persons  of  a  diminutive 
size,  and  that  the  word  "bazaar"  is  de- 
scriptive of  places  where  goods  are  sold, 
hence  the  combination  of  the  words  "Lil- 
liputian Bazaar"  cannot  be  exclusively 
appropriated,  to  designate  a  place  where 
infants'  and  small  children's  wearing  ap- 
parel is  sold.  In  these  cases,  however, 
the  point  was  apparently  not  presented 
or  considered  that  the  name  adopted  was 
sufficiently  odd  or  fanciful  to  be  enti- 
tled to  protection  even  though  it  was  de- 
scriptive of  the  business  carried  on. 

As  indicated  by  the  holding  in  Choyn- 
ski V.  Cohen  (CaL)  and  Ball  v.  Broad- 
way Bazaar  (N.  Y.)  supra,  there  is  a 
difference  of  opinion  as  to  the  right  to 
protect  a  term  descriptive  of  a  business, 
even  though  in  a  sense  it  may  be  odd  or 
fanciful.  The  cases  are  agreed,  however, 
that  a  name  purely  descriptive  of  the 
business  carried  on  cannot  be  protected 
as  a  trademark  or  tradename,  and  the 
holding  in  some  of  them  indicates  that 
such  a  term  is  not  entitled  to  protec- 
tion on  the  ground  of  unfair  competition. 

Thus,  in  following  this  doctrine  it  has 
been  held  that  the  tradename,  "Interna- 
tional Banking  Company,"  is  apparent- 
ly descriptive  of  a  banking  business  and 
indicates  that  it  is  in  some  sense  inter- 
national, and  since  the  name  presump- 
tively denotes  the  nature  of  the  busi- 
ness, its  exclusive  use  cannot  be  protect- 
ed as  a  trademark  or  name.  The  court 
said  that  in  its  application  to  the  busi- 


ANNO.— PROTECTION  OF  NAME  DESCRIPTIVE  OF  KIND  OF  BUSINESS.      959 


ness  its  well-ksown  use  was  suoh  as  to 
render  it  publiei  juris.  Koehler  v.  San- 
ders (1890)  122  N.  Y.  65,  9  L.R.A.  576, 
25  N.  E.  235. 

To  the  same  effect  see — 

— Farmers'  Loan  &  T.  Co.  v.  Farm- 
ers' Loan  &  T.  Co.  (1888)  21  Abb.  N.  C. 
104,  1  N.  Y.  Supp.  44,  holding  that  the 
term  '4oan  and  trust  company"  is  de- 
scriptive and  cannot  be  exclusively  used 
by  any  one  company,  and  also  Be  Unit- 
ed States  Mortg.  Co.  (1895)  83  Hun, 
672,  32  N.  Y.  Supp.  11,  as  to  the  term 
"mortgage  and  trust  company ;'' 

— Nebraska  Loan  -&  T.  Co.  v.  Nine 
(1889)  27  Neb.  507,  20  Am.  St.  Rep.  686, 
43  N.  W.  348,  denying  the  right  to  have 
protected  the  name  "Nebraska  Loan  & 
Trust  Company."  The  court  said  that 
the  term  "loan  and  trust  company,"  was 
simply  indicative  of  the  business  carried 
on,  and  no  special  property  or  right 
could  be  acquired  in  it.  In  this  case  the 
places  of  business  of  the  parties  to  the 
action  were  considerable  distances  apart ; 

—Car  Adv.  Co.  v.  New  York  City 
Car  Adv.  Co.  (1907)  57  Misc.  105,  107 
N.  Y.  Supp.  547,  affirmed  in  (1908)  123 
App.  Div.  926,  108  N.  Y.  Supp.  1131, 
holding  that  the  term  "car  advertising" 
is  a  general  term  appropriately  descrip- 
tive of  a  business,  and  h^iee  it  cannot 
be  appropriated  by  anyone; 

— Travelers  Ins.  Mach.  Co.  v.  Travel- 
ers Ins.  Co.  (1911)  143  Ky.  216,  136  S. 
W.  154,  holding  that  the  term  "travelers 
insurance"  was  generic,  and  not  subject 
to  exclusive  use.  And  see  Continental 
Ins.  Co.  V.  Continental  Fire  Asso. 
(1889)  96  Fed.  846,  as  to  the  term  "Con- 
tinental Insurance  Company;" 

— Bolander  v.  Peterson  (1891)  136  HL 
215,  11  L.R.A.  350,  26  N.  E.  603,  affirm- 
ing (1890)  35  111.  App.  561,  denying  the 
right  to  have  protected  the  term  "Sven- 
ska  Sunsmagasiat,"  which,  translated 
into  English,  means  "Swedish  Snuff 
Store."  The  holding  is  based  on  the 
ground  that  the  term  is  descriptive  of 
the  business  carried  on,  and  hence  can- 
not be  used  by  one  person  to  the  exclu- 
sion of  others  engaged  in  the  same  line 
of  business; 

— Eg^ers  V.  Hink  (1883)  63  OaL  446, 
49  Am.  Rep.  96,  holding  that  a  sign  read- 
ing "Depot  of  the  Celebrated  Philadel- 
phia Beer"  relates  only  to  the  descrip- 
tion of  the  beverage  dealt  in  by  the  user, 
and  therefore  cannot  be  protected  as  a 
tradename ; 

— Colonial  L.  Ins.  Co.  v.  Home  &  Co- 
lonial Ins.  Co.  (1864)  33  Beav.  548,  55 
Eng.  Reprint,  482,  10  Jur.  N.  S.  967,  33 

L.  J.  Ch.  N.  S.  741,  10  L,  T.  N.  S.  448, 
L.R.A.1917C. 


4  New  Reports,  129,  12  W^ek.  Rep.  783» 
holding  that  the  term  "Colonial  Life  As- 
surance Company"  is  descriptive,  and 
cannot  be  used  to  the  exclusion  of  com- 
peting companies  doing  a  similar  busi- 
ness. 

In  United  States  Frame  &  Picture  Co. 
V.  Horowitz  (1906)  51  Misc.  101,  100  N. 
Y.  Supp.  705,  affirmed  in  (1910)  139  App. 
Div.  895,  123  N.  Y.  Supp.  476,  which  is 
affirmed  in  (1912)  204  N.  Y.  630,  97  N. 
E.  1117,  the  court  refused  to  protect  the 
term  "New  York  Frame  &  Picture  Co." 
from  use  by  a  competitor,  although  it 
prohibited  other  acts  by  the  latter  tend- 
ing to  induce  the  public  to  believe  that 
his  place  of  business  was  that  of  the 
plaintiff. 

In  Aerators  v.  Tollitt  [1902]  2  Ch. 
(Bug-)  319,  71  L.  J.  Ch.  N.  S.  727,  86 
L.  T.  N.  S.  651, 10  Manson,  95,  18  Times 
L.  R.  637,  50  Week.  Rep.  584,  19  Rep. 
Pat.  Cas.  418,  on  the  ground  that  it  is 
descriptive  of  the  character  of  the  ar- 
ticles sold,  protection  is  refused  the  word 
"aerators,"  and  a  competing  company 
was  permitted  to  register  as  its  trade- 
name the  term  "Automatic  Aerators,  Pat- 
ents Limited."  The  court  remarked  that 
it  should  be  made  almost  impossible  for 
anyone  to  obtain  the  exclusive  right  to 
the  use  of  a  word  or  term  which  is  in 
ordinary  use  and  descriptive. 

In  view  of  the  holding  in  Choynski 
V.  Cohen  (1870)  39  CaL  501,  2  Am.  Rep. 
476,  an  interesting  case  is  the  later  de- 
cision of  that  court  in  Dunston  v.  Los 
Angeles  Van  &  Storage  Co.  (1913)  165 
Oal.  89,  131  Fac.  115,  holding  that  the 
tradename  "Los  Angeles  Van  Truck  & 
Storage  Company"  is  a  combination  of 
terms  descriptive  both  of  the  place  and 
character  of  the  business,  and  hence  not 
entitled  to  protection  as  a  trademark 
or  tradename.  It  is,  however,  held  that 
such  a  name  will  be  protected  on  the 
groimd  of  unfair  competition,  where  it 
is  shown  that  the  subsequent  user  of 
the  name  is  guilty  of  fraud  upon  the 
first  user  and  the  public.  The  doctrine 
is  asserted  "that  in  the  interest  of  fair 
commercial  dealing,  courts  of  equity, 
where  one  has  been  first  in  the  .field  do- 
ing business  under  a  given  name,  will 
protect  that  person  to  the  extent  of  mak- 
ing competitors  use  reasonable  precau- 
tions to  prevent  deceit  and  fraud  upon 
the  public  and  upon  the  business  first  in 
the  field."  And  see  Weinstock,  L.  &  Co. 
V.  Marks  (1895)  109  CaL  529,  30  L.R.A. 
182,  50  Am.  St.  Rep.  57,  42  Pac.  142, 
holding  that  the  term  "Mechanics  Store" 
may  be  properly  used  as  a  tradename  to 
designate  a  retail  business,  and  infringe- 
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ment  by  the  use  of  the  term  ''Mechani- 
cal Store"  by  a  competitor  will  be  re- 
strained,  where  the  latter  makes  his 
store  resemble  in  appearance  that  of  the 
original  user  of  the  term. 

And  in  line  with  the  doctrine  of  the 
Dunston  Case,  it  has  been  held  that  al- 
though words  are  descriptive  of  the 
character  of  the  business  carried  on  and 
also  of  the  product  offered  to  the  pub- 
lic, and  a  right  to  the  exclusive  use  there- 
of cannot  be  acquired,  nevertheless, 
where  one  dealer  has  adopted  and  ac- 
quired the  right  to  use  as  a  tradename 
a  combination  of  words  which  indicates, 
his  place  of  business  and  also  describes 
its  character,  if  a  competitor  combines 
such  words  into  a  tradename  for  himself 
so  nearly  similar  as  to  mislead  the  pub- 
lic, .  it  constitutes  unfair  competition. 
The  second  user  in  point  of  time  must 
use  the  words  in  such  form  or  combina- 
tion with  other  words  that  his  trade- 
name will  be  fairly  distinguishable  from 
that  of  his  competitor.  Rodseth  v.  North- 
western Marble  Works  (1915)  129  Minn. 
472^  152  N.  W.  885,  Ann.  Cas.  1917A, 
257  (protecting  use  of  tradename 
''Crookstown      Marble     &      Monument 

Works''). 

In  the  following  cases  words  descrip- 
tive of  the  business  carried  on  were  also 
protected  on  the  ground  of  unfair  use  by 
a  competitor,  where  the  latter's  use  of 
the  trademark  or  tradename  was  in  such 
a  manner  as  to  indicate  the  intent  and 
purpose  on  his  part  to  deceive  the  pub- 
lic, and  thereby  obtain  the  benefit  of  the 
good  will  of  the  original  user  of  the 
term: 

— Merchant's  Detective  Asso.  v.  De- 
tective Mercantile  Agency  (1887)  25  HI. 
App.  250,  protecting  the  corporate  name, 
"The  Merchants'  Association,"  against 
the  unfair  use  by  a  competitor  of  the 
same  words,  although  differently  ar- 
ranged, where  such  use  was  for  the 
fraudulent  purpose  of  gaining  a  part  of 
the  plaintiff's  business; 

— Material  Men's  Mercantile  Asso.  v. 
New  York  Material  Men's  Mercantile 
Asso.  (1915)  169  App.  Div.  843,  155  N. 
Y.  Supp.  706,  holding  that  the  use  of 
the  term  "material  men's"  as  part  of 
the  tradename  "Material  Men's  Associa- 
tion" was  entitled  to  be  protected  from 
simulation  by  a  competitor,  although  the 
plaintiff  did  not  have  the  right  to  the 
exclusive  use  of  the  term ;  United  States 
Mercantile  Reporting  Co.  v.  United 
States  Mercantile  Reporting  &  Collect- 
ing Asso.  (1888)  21  Abb.  N.  C.  (N. 
Y.)   115,  holding  that   the  use  of  the 

term  "Mercantile  Reporting  &  Collect- 
L.R.A.1917C. 


ing  Association"  by  a  competitor  would 
be  enjoined  on  the  ground  of  competi- 
tion, where  the  latter  in  using  it  evi- 
denced a  disposition  to  make  unduly 
prominent  that  portion  of  its  name  which 
was  similar  to  that  of  the  plaintiff;  and 
see  Elbs  v.  Rochester  Egg  Carrier  Co, 
(1912)  134  N.  Y.  Supp.  979,  holding  that 
although  the  term  *^egg  carrier  and  tray 
manufacturing  company"  is  descriptive 
and  cannot  be  appropriated  exclusively, 
nevertheless,  where  the  words  are  used 
in  the  name  of  the  manufacturing  com- 
pany and  have  acquired  a  secondary  and 
predominating  meaning  throughout  the 
trade,  and  signify  a  specific  and  exclu- 
sive source  of  a  well-known  special  prod- 
uct, the  intentional  use  by  a  competitor 
of  the  same  terms  in  connection  with  its 
name  for  the  purpose  of  deceiving  the 
public  constitutes  unfair  competition, 
and  will  be  restrained  to  the  extent  nec- 
essary to  prevent  deception; 

— Cady  V.  Schultz  (1859)  19  E.  L  193, 
29  L.R.A.  524,  61  Am.  St  Rep.  763,  32 
Atl.  915,  holding  that  the  term  "United 
States  Dental  Rooms"  consists  of  a  geo- 
graphical name  coupled  with  a  descrip- 
tive term  and.  cannot  be  used  as  a  trade- 
mark or  name,  but  it  will  nevertheless 
be  protected  from  unfair  use  and  simula- 
tion by  a  competitor.  To  the  same  effect, 
see  Sanders  v.  Utt  (1884)  16  Mo.  App. 
322;  Sanders  v.  Jacob  (1885)  20  Mo. 
App.  96 ;  Sapp  v.  New  York  Dental  Par- 
lors (1898)  4  Lack.  Leg.  News  (Pa.) 
114,  protecting  against  unfair  competi- 
tion the  use  of  the  term  "New  York 
Dental  Parlors." 

In  the  following  cases  words  descrip- 
tive of  a  business,  either  alone  or  in  com- 
bination with  other  words,  were  protect- 
ed on  the  ground  of  unfair  competition, 
although  the  objection  was  apparently 
not  presented  or  considered  that  the  term 
was  not  entitled  to  protection  because  de- 
scriptive of  the  business  carried  on :  Ball 
V.  Best  (1905)  135  Fed,  434  (Lilliputian 
Bazaar);  Mossier  v.  Jacobs  (1896)  66 
BL  App.  571  (Six  Little  Tailors);  In- 
ternational Soc.  V.  International  Soc. 
(1899)  59  N.  Y.  Supp.  785  (Intemation- 
al  Society) ;  Rosenburg  v.  Fremont  Un- 
dertaking Co.  (1911)  63  Wash.  52,  114 
Pac.  886  (Fremont  Undertaking  Co.): 
Eastern  Outfitting  Co.  v.  Manheim 
(1910)  59  Wash.  428,  35  L.R.A.(N.S.) 
251,  110  Pac.  23  (Eastern  Outfitting 
Co.) ;  North  Cheshire  &  M.  Brewery  Co. 
V.  Manchester  Brewery  Co.  [1899]  A.  C. 
(Eng.)  83,  68  L.  J.  Ch.  N.  S.  74,  79  L. 
T.  N.  S.  645, 15  Times  L.  R.  110  (North 
Cheshire  Brewery  Co.  v.  Manchester 
Brewery  Co.). 


ANNO.— PROTECTION  OF  NAME  DESCRIPTIVE  OF  KIND  OF  BUSINESS.      061 


Where  a  term  is  descriptive  of  a  basi- 
ness,  and  hence  is  generic,  and  not  enti- 
tled to  protection  as  a  trademark  or 
tradename,  it  cannot  be  protected  on  the 
ground  of  unfair  competition  unless 
fraudulent  simulation  by  a  competitor  is 
shown.  Motor  Accessories  Mfg.  Co.  ▼. 
Marshalltown  Motor  Material  Mfg.  Co. 
(1914)  167  Iowa,  202,  149  N.  W.  184, 
den3dng  relief  to  a  company  manufac- 
turing and  retailing  spark  plugs  under 
the  tradename  of  ''Motor  Accessories 
Manufacturing  Company,"  against  the 
use  by  a  competitor  of  the  term  ''Mar- 
shalltown Motor  Material  Manufac- 
turing Company."    In  dresa  and  appear- 


ance the  plugs  manufactured  by  one  com- 
pany did  not  resemble  those  sold  and 
manufactured  by  the  other,  and  the  first 
user  had  not  been  in  business  long 
enough  for  his  tradename  to  have  become 
seeondary.  And  see  Bingham  School  v. 
Gray  (1898)  122  N.  C.  699,  41  L.E.A. 
243,  30  S.  £.  304,  holding  that  one  per- 
son using  the  name  "Bingham  School" 
was  not  entitled  to  the  exclusive  use 
thereof,  as  against  another  person  named 
Bingham,  where  the  schools  were  locat- 
ed some  distance  apart,  and  there  was  no^ 
evidence  of  unfair  competition. 

A.  G.  S. 


CAIilFORNIA  SUPR£BfB  COURT. 
(In  Banc.) 

JOHN  N.  HUNT,  Treaaurer  of  the  County 
of  Lo8  Angeles,  Appt., 

V. 

MATHILDE  WICHT,  Exrx.,  etc.,  of  Ulrica 
Garmfl,  Deceased,  Respt. 

(—  Cal.  — ,  162  Pac.  639.) 

Tax  —  Inheritance  —  on  title  already 
transferred. 

No  inheritance  tax  can  be  imposed  upon 
a  conyeyance  of  real  estate  bj  a  deed  placed 
in  escrow  passing  a  present  title  to  take 
effect  in  possession  at  testator's  death,  by 
a  statute  passed  after  delivery  of  the  deed 
to  the  custodian. 
For  other  cases,  see  Statutes,  in  Dig.  1-52 

N.  S. 

(January  12,  1917.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  sustaining  a  demurrer  to  and  dis- 
missing a  petition  filed  to  recover  inherit- 
ance taxes  alleged  to  be  due  on  account  of 
a  transfer  of  certain  real  property  to  Ulrica 
Garms,  deceased,  by  her  husband.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  IT.  S.  Webb,  Attorney  General, 
Robert  A.  Waring,  John  W.  Carrigan, 
and  Jay  E.  Randall,  for  appellant: 

The  transfer  of  the  property  to  Ulrica 
Garms  by  her  husband  was   taxable. 


Re  Cornell,  66  App.  Div.  162,  73  N.  Y. 
Supp.  32,  modified  in  170  N.  Y.  423,  68  N. 
E.  445;  Re  Brandreth,  16a  N.  Y.  437,  58 
L.R.A.  148,  62  N.  E.  563;  Re  Green,  153 
N.  Y.  225,  47  N.  E.  292;  Re  Seaman,  147 
N.  Y.  77,  41  N.  B.  401 ;  Stete  Street  Trust 
Co.  y.  Stevens,  209  Mass.  373,  95  N.  E. 
851;  Merrifield  v.  People,  212  111.  400,  72 
N.  E.  446;  People  v.  Kelley,  218  111.  509, 
75  N.  E.  1038;  Reish  v.  Com.  106  Pa.  621; 
Re  Cruger,  64  App.  Div.  406,  66  N.  Y.  Supp. 
636;  Re  Masury,  28  App.  Div.  680,  51  N. 
Y.  Supp.  331;  Crocker  v.  Shaw,  174  Mass. 
266,  54  N.  E.  549. 

Messrs.  Frederick  H.  GrifRth  and 
Ernest  C.  Griffith,  for  respondent: 

In  the  case  of  inheritance  tax  statutes, 
which  are  special  tax  statutes,  they  must 
be  given  a  strict  construction  against  the 
government  and  in  favor  of  the  citizen,  and 
in  doubtful  cases  the  statute  is  to  be  con« 
sidered  as  imposing  no  tax.  > 

English  V.  Crenshaw,  120  Tenn.  531,  17 
LR.A.(N.S.)  753,  127  Am.  St.  Rep.  1025, 
110  6.  W.  210;  Crenshaw  v.  Moore,  124 
Tenn.  628,  34  L.R.A.(N.S.)  1161,  137  S.  W. 
924,  Ann.  Cas.  1913A,  165;  People  y. 
Koenig,  37  Colo.  283,  85  Pac.  1129,  11  Ann. 
Cas.  140;  Bailey  v.  Henry,  125  Tenn.  390, 
143  S.  W.  1124;  Pennsylvania  Co.  v.  Mc- 
Clain,  105  Fed.  367. 

The  rule  requiring  a  prospective  construc- 
tion of  inheritance  tax  statutes  is  there- 
fore strictly  applied  and  adhered  to.  ' 

Re  Hendricks,  18  N.  Y.  S.  R.  989,  3  N. 


Note.  —  For  inheritance  or  succession  tax 
on  conveyance  to  take  effect  after  grantor's 
death,  see  note  to  Keeney  v.  Comptroller, 
38  L.R.A.(N.S.)  1139.   . 

The  retrospective  operation  of  succession 
tax  laws  is  discussed  in  the  note  to  Com. 
V.  Wellfo'rd,  44  L.R.A.(N.S.)  419,  and  other 
notes  there  referred  to. 

The  effect  of  the  delivery  of  a  deed  to  a 
third  person  to  be  delivered  to  the  grantee 
upon  the  death  of  the  grantor  is  treated  at 
L.R^.1917C.  61 


length  in  the  notes  to  Munro  y.  Bowles,  64 
L.R.A.  866;  Pentico  v.  Hays,  9  L.R.A.(N.S.): 
224;  and  Renehan  v.  McAvoy,  38  L.R.A. 
(N.S.)  941;  and  see  later  case,  Hagen  v. 
Hagen,  post,  964.  A  special  phase  of  the 
question  presented  where  the  delivery  after 
the  grantor's  death  is  dependent  upon  per- 
formance of  conditions  by  the  grantee  is 
treated  in  the  note  to  Nolan  ▼.  Otney,  9. 
L.R.A.(N.S.)  317. 
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Y.  Supp.  281;  Folsom  v.  United  States,  21 
Fed.  37;  Com.  v.  Wellford,  114  Va.  372,  44 
L.R.A.(N.S.)  419,  76  S.  E,  917;  Re  Webber, 
161  App.  Div.  539,  136  N.  Y.  Supp.  83; 
Re  Howe,  112  N.  Y.  100,  2  L.R.A.  825,  19 
N.  E.  613;  Re  Pell,  171  N.  Y.  48,  57  L.R.A. 
640,  89  Am.  St.  Rep.  791,  63  N.  E,  789; 
Re  Craig,  97  App.  Div.  289,  89  N.  Y.  Supp. 
971,  affirmed  in  181  X.  Y.  551,  76  N.  E. 
1116;  Re  Smith,  150  App.  Div.  805,  135  K 
Y.  Supp.  240;  State  ex  rel.  Tozer  v.  Probate 
Ct.  102  Minn.  268,  113  N.  W.  888;  Lacey 
V.  State,  152  Iowa,  477,  132  N.  W.  843. 

Angcllotti,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  proceeding  was  instituted  against 
Ulrica  Garms  in  the  superior  court  of  Los 
Angeles  county  for  the  purpose  of  having  it 
determined  that  a  tax  was  due  the  state 
from  her  under  our  act  establishing  a  tax  on 
gifts,  inheritances,  transfers,  etc.  (Stat. 
Ill,  p.  713),  on  account  of  the  transfer  of 
certain  real  property  to  her  by  her  hus- 
band, William  Garms,  having  the  amount 
of  such  tax  fixed,  and  collection  of  such 
amount  enforced.  A  demurrer  to  the  peti- 
tion was  sustained,  and  .  petitioner  refus- 
ing to  amend,  judgment  was  given  that  the 
proceeding  be  dismissed.  We  have  here  an 
appeal  from  such  judgment. 

The  whole  theory  of  the  petition  is  that 
there  was  an  effectual  transfer  by  deed 
which  was  subject  to  a  tax  under  our  law. 
It  is  on  the  theory  only  of  such  a  transfer 
that  the  proceeding  is  based,  and  any  tax 
claimed.  The  material  facts  as  to  the  tx^ns- 
fer  are  substantially  stated  in  the  petition, 
as  follows:  On  April  12,  1905,  William 
Garms  was  the  owner  of  three  small  parcels 
of  land  in  Los  Angeles  county.  On  that 
day  he  "executed  a  deed  conveying  to"  said 
Ulrica  Garms  all  of  said  property,  "and 
thereupon  delivered  said  deed  to  one  Mat- 
hilde  Wicht  in  escrow,  to  be  delivered 
to  the  grantee  therein  named, 
upon  the  death  of  said  William  Garms." 
On  April  18,  1913,  he  died,  and  on  the 
same  day  Mathilde  Wicht  delivered  the 
deed  to  the  grantee  named  therein.  The  al- 
legations of  these  facts  are  followed  in  the 
petition  by  the  following,  viz.:  "Your 
petitioner  is  informed  and  believes  and 
therefore  alleges  that  said  deed  was  made, 
executed,  and  delivered  by  said  decedent 
as  aforesaid,  in  contemplation  of  his  death 
and  without  valuable  consideration,  and 
that  the  same  was  intended  to  take  effect  in 
possession  and  in  enjoyment  as  to  the 
grantee  therein  named,  respondent  herein, 
after  the  death  of  said  grantor." 

So  far  as  the  statement  herein  contained 
as  to  the  intention  of  the  grantor  with  re- 
gard to  the  taking  effect  of  the  deed  is  con- 
L.RwA..1917C. 


cerned,  it  must  necessarily  be  limited  to  his 
intention  as  to  the  mere  actual  possession 
and  enjoyment  of  the  property  conveyed  in- 
cidental to  the  ownership  of  a  life  estate 
therein,  and  cannot  be  taken  as  alleging  an 
intention  that  title  to  the  property  should 
not  immediately  pass  to  the  grantee  upon 
the  delivery  of  the  deed  in  escrow.  Other- 
wise we  would  have  no  operative  transfer 
at  all,  and  consequently  nothing  whatever 
upon  which  to  base  this  claim  for  a  tax. 
The  case  would  fall  within  the  rule  declared 
in  Williams  v.  Kidd,  170  Cal.  631,  637,  161 
Pac.  1,  Ann.  Cas.  1016E,  703,  as  follows: 
"So,  too,  if  it  be  the  intention  of  the  grantor 
when  he  deposits  a  deed  that  it  shall  only 
be  delivered  to  the  grantee  by  the  depositary 
after  the  death  of  the  grantor,  and  that 
the  title  is  to  vest  only  upon  such  delivery 
after  his  death,  then  the  deed  is  entirely 
inoperative,  as  constituting  an  attempt  by 
the  grantor  to  make  a  testamentary  dispo- 
sition of  his  property.  This  may  only  be 
done  by  will  executed  as  required  by  the 
law  of  wills  of  this  state,  and  a  deed,  the 
purpose  of  which  is  intended  to  be  testamen- 
tary, cannot  be  given  effect." 

The  petition  must  be  taken  as  present- 
ing the  case  of  one  making  an  absolute, 
unconditional  conveyance  of  property  and 
delivering  it  to  a  third  party  to  be  delivered 
to  the  grantee  on  the  death  of  the  grantor, 
with  the  intention  on  his  part  of  making  the 
delivery  absolute,  and  placing  it  beyond  his 
power  thereafter  to  revoke  or  control  the 
deed.  Such,  clearly,  was  the  intention  of 
the  pleader. 

Concededly,  such  a  transfer  may  be  taxed 
by  the  state.  The  difficulty  in  the  case  at 
bar  is  that  at  the  time  the  deed  was  so  exe- 
cuted and  delivered  to  Mathilde  Wicht  In 
escrow  there  was  no  law  imposing  any  tax 
on  such  a  transfer  as  was  here  made.  At 
that  time  the  so-called  "Collateral  Inherit- 
ance Act"  of  1893  (Stat.  1893,  p.  193)  was 
in  force,  the  subsequent  act,  approved  March 
20,  1905  (Stat.  1905,  p.  374),  which  con- 
tained a  provision  repealing  the  Act  of  1893, 
being  made  by  its  express  terms  to  take 
effect  only  from  and  after  July  1,  1905. 
There  was  no  effectual  repeal  of  the  Act  of 
1893  prior  to  the  date  last  named.  The 
Act  of  1893  expressly  excepted  from  the 
operation  of  its  provisions  any  transfer  to 
specific  relatives,  including  the  wife,  of  a 
grantor.  It  is  conceded  here  that  the 
grantee  was  the  wife  of  the  grantor  at  the 
time  of  the  execution  and  delivery  of  the 
deed  in  escrow,  and  that  if  reliance  must 
be  based  on  the  Act  of  1893  there  is  no  lia- 
bility for  a  tax  on  account  theilBof.  The 
claim  is  that  the  act  in  force  at  the  time  of 
the  death  of  the  grantor;  viz.,  the  act  ap- 
proved April  7,  1911   (Stat.  1911,  p.  713), 
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is  the  one  that  governs,  especially  as  that 
act  in  terms  provides  for  a  tax  on  any 
transfer  by  deed  '*made  without  valuable 
and  adequate  consideration  in  contempla- 
tion of  the  death  of  the  grantor,  .  .  . 
or  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  such  death,"  when 
the  party  taking  "becomes  beneficially  en- 
titled in  possession  or  expectancy  to  any 
property  or  the  income  thereffom,  by  any 
such  transfer,  whether  made  before  or  after 
the  pasaaffe  of  this  act.'*  The  words  we 
have  italicized  are  relied  on  as  clearly 
showing  an  intention  to  impose  the  tax  on 
transfers  previously,  fully  and  effectually 
made.  It  may  be  conceded  for  the  pur- 
poses of  this  decision  that  such  was  the 
intent.  The  question,  then,  is  whether  such 
a  retroactive  effect  may  lawfully  be  given 
to  the  statute. 

The  well-settled  effect  of  such  a  trans- 
action as  is  shown  by  the  petition  is  well 
stated  by  Mr.  Justice  Lorigan  in  the  opin- 
ion in  Williams  v.  Kidd,  170  Cal.  631,  151 
Pac.  1,  Ann.  Gas.  1916E,  703,  which  was 
concurred  in  by  all  the  members  of  the 
court.  It  was  said :  "It  is  well  settled  that 
a  person  may  make  a  conveyance  of  property 
and  place  it  in  the  hands  of  a  third  party, 
to  be  delivered  to  the  grantee  named  in  it 
on  the  death  of  the  grantor,  and  that  Much 
a  delivery  tnll  be  effectual  to  pass  a  present 
title  to  the  property  to  the  grantee,  if  the 
intention  of  the  grantor  is  to  make  such 
delivery  absolute,  and  place  it  beyond  the 
power  thereafter  to  revoke  or  control  the 
deed.  Where  delivery  is  made  under  these 
circumstances  and  with  this  intention,  it  is 
fully  operative  and  effective  to  vest  a  pres- 
ent  title  in  the  grantee,  the  grantor  re- 
taining only  a  life  estate  in  the  property, 
and  the  third  party,  or  depositary,  holds 
the  deed  as  a  trustee  for  the  grantee  named 
in  it.  Bury  v.  Young,  98  Gal.  451,  35  Am. 
St.  Rep.  186,  33  Pac.  338;  Moore  v.  Trott, 
156  Cal.  353,  134  Am.  St.  Rep.  131,  104 
Pac.  578.     (Tlie  italics  are  ours.) 

Other  decisions,  such  as  Keyes  v.  Meyers, 
147  Cal.  702,  82  Pac.  304,  Re  Cornelius,  151 
Cal.  550,  91  Pac.  329,  and  Husheon  v.  Kel- 
ley,  162  Cal.  666,  124  Pac.  231,  may  be 
cited  in  support  of  this  statement  of  the 
law  in  this  state.  We  have,  then,  the  case 
of  a  grant  of  land  so  executed  and  delivered 
on  April  12,  1905,  as  to  be  fully  operative 
and  effective  on  that  date  to  vest  a  present 
title  in  the  grantee,  subject  only  to  a  life 
Interest  in  the  grantor;  "an  executed  con- 
veyance" (Re  Cornelius,  supra)  of  this 
property  in  fee-simple  absolute,  subject 
only  to  this  life  interest.  Could  the  legisla- 
ture subsequently  lawfully  impose  a  suc- 
cession tax  upon  this  fully  executed  transfer 
of  title,  such  tax  accruing  at  the  termina- 
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tion  of  the  grantor's  reserved  life  estate, 
simply  because  in  the  meantime  the  grantee 
was  debarred  by  the  intervening  life  estate 
from  actual  possession  of  the  property  con- 
veyed and  the  other  incidents  of  a  life 
estate?  It  appears  to  us  that  to  state  the 
question  is  to  answer  it.  The  succession 
to  the  property  by  the  grantee,  which  is 
the  thing  attempted  to  be  taxed,  was  com- 
plete upon  the  delivery  of  the  deed  in 
escrow,  notwithstanding  the  reservation  of 
the  life  estate.  The  whole  estate  conveyed 
vested  irrevocably  in  interest  at  once,  not- 
withstanding that  actual  possession  of  the 
property  itself  and  enjoyment  of  the  profits 
thereof  were  deferred  until  the  death  of 
the  life  tenant.  His  death  added  nothing 
to  the  title  theretofore  acquired  by  the 
grantee,  and  there  was  no  transfer  of  any 
property,  in  any  legal  sense,  at  the  time 
of  such  death,  or  at  any  time  subsequent  to 
the  delivery  in  escrow.  The  right  of  the 
grantee  to  have  actual  physical  possession 
of  the  property  itself,  and  enjoyment  of  the 
other  incidents  of  an  estate  for  life  upon 
the  death  of  the  life  tenant,  was  absolutely 
vested  by  the  delivery  of  the  deed  in  escrow, 
and  nondefeasible,  and  the  legislature  could 
not  thereafter  lawfully  destroy,  impair,  or 
burden  this  property  right  under  the  guise 
of  a  suceessioQ  tax  on  account  of  the  trans- 
fer. As  said  in  Re  Craig,  97  App.  Div. 
289,  89  N.  Y.  Supp.  071,  affirmed  in  181  N. 
Y.  551,  74  N.  E.  1116:  "The  underlying 
principle  which  supports  the  tax  is  that 
such  right  [the  right  of  succession]  is  not 
a  natural  one,  but  is,  in  fact,  a  privilege 
only,  and  that  the  authority  conferring  the 
privilege  may  impose  conditions  upon  its 
exercise.  But  when  the  privilege  has  rip- 
ened into  a  right  it  is  too  late  to  impose 
conditiona  of  the  character  in  question,  and 
when  the  right  is  conferred  by  a  lawfully 
executed  grant  or  contract  it  is  property, 
and  not  a  privilege,  and  as  such  is  protected 
from  legislative  encroachment  by  constitu- 
tional guaranties." 

It  is  the  vesting  in  interest  that  con- 
stitutes the  succession,  and  the  question  of 
liability  to  such  a  tax  must  be  determined 
by  the  law  in  force  at  that  time.  This 
view  is  not  opposed  to  Re  Woodard,  153 
Cal.  39,  94  Pac.  242,  cited  by  appellant, 
where  the  statute  in  force  at  the  time  of 
death  of  a  testator  was  held  applicable, 
rather  than  a  later  act,  simply  because  it 
was  at  the  time  of  such  death  that  the  estate 
vested  in  the  devisee  and  legatee.  What 
we  have  said  appears  perfectly  clear  on 
principle,  and  is  sustained  by  practically 
all  of  the  authorities  in  other  states  where 
the  question  has  arisen.  In  New  York  the 
matter  is  thoroughly  settled  by  several 
decisions.     In  Re  Pell,   171   N.  Y.  48,  55, 
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57  L.R.A.  540,  89  Am.  St.  Rep.  791,  $3  N. 
E.  789,  it  is  said  that  such  a  transfer  tax 
being  one  not  imposed  on  property,  but 
upon  the  right  to  succession,  it  "follows 
that  where  there  was  a  complete  vesting  of 
a  residuary  estate  before  the  enactment  of 
the  Transfer  Tax  Statute,  it  cannot  be 
reached  by  that  form  of  taxation;"  and 
also,  "if  these  estates  in  remainder  were 
vested  prior  to  the  enactment  of  the  Trans- 
fer Tax  Act,  there  could  be  in  no  legal 
sense  a  transfer  of  the  property  at  the  time 
of  possession  and  e'hjoyment.  This  being 
so,  to  impose  a  tax  based  on  the  succession 
would  be  to  diminish  the  value  of  these 
vested  estates;  to  impair  the  obligation  of 
a  contract,  and  take  private  property  for 
public  use  without  compensation."  See 
also  Re  Craig,  supra. 

It  was  said  in  Re  Delano,  176  N.  Y.  486, 
64  L.R.A.  279,  68  N.  E.  871,  referring  to 
Re  Pell,  supra:  "In  that  case  the  transfer 
was  completed  without  the  aid  of  a  will, 
and  the  effect  was  the  same  as  a  deed  inter 
vivos.  There  was  no  foundation  for  a  sue- 
cessioa  tax." 

There  is  no  New  York  decision  that  can 


fairly  be  construed  as  opposed  to  this  view. 
It  is  clearly  recognized  as  correct  in  People 
V.  Carpenter,  264  111.  400,  106  N.  E.  302,  a 
case  relied  on  for  a  contrary  conclusion,  and 
we  have  found  no  case  which  would  sustain 
a  conclusion  that  where  an  estate  is  fully 
vested  by  reason  of  a  lawfully  executed 
grant  or  contract,  the  legislature  may  sub- 
sequently lawfully  impose  a  succession  tax 
on  account  of  the  transfer. 

It  is  immaterial  so  far  as  the  question 
we  have  discussed  is  concerned,  that  it  is 
alleged  that  the  transfer  was  made  ''in 
contemplation  of  his  death  and  without 
valuable  consideration!"  The  estate  con- 
veyed  fully  vested  at  the  time  of  the  de- 
livery of  the  deed  in  escrow,  entirely 
regardless  of  the  motives  of  the  grantor 
for  the  confeyance,  and  without  regard  to 
whether  the  transfer  was  without  valuable 
consideration,  and  there  was  then  no  law 
imposing  a  tux  on  any  such  transfer. 

The  judgment  is  affirmed. 

We  concur:  Sliaw»  J.;  Helvln,  J.; 
SIoss,  J.;  "LorigAU,  J.;  Henshaw,  J.; 
liawlor,  J. 


1 


MINNESOTA  SUPBEMB  COURT. 

HENRY  OTTO  HAGEN  et  al.,  Appts., 

V. 

EPHRAIM  HAGEN  et  al.,  Respts. 

(—  Minn.  — ,  161  N.  W.  380.) 

Deed  —  to  be  held  until  death  of  grant- 
or —  effect. 

After  the  words  of  grant  and  warranty  in 
a  short-form  warranty  deed  is  found  the  fol- 
lowing clause:  "This  deed  to  be  held  in 
escrow  by  August  Bjorklund  until  the  death 
of  the  said  Knut  O.  Hagen  when  it  becomes 
operative."  On  the  day  the  said  deed  was 
signed  and  acknowledged  by  the  grantor, 
said  Knut  O.  Hagen  and  his  wife,  three 
other  deeds  were  also  executed  by  them  con- 
taining similar  provisions.  The  grantees 
in  all  the  deeds  were  children  of  the  sec- 
ond marriage  of  Knut  0.  Hagen.  At  the 
same 'time  he  also  executed  a  will,  giving 
substa^itial  sums  to  the  tw^o  children  of  his 
first  marriage,  and  a  nominal  sum  to  each 
of  the  other  children.  By  the  grantor's 
direction  the  deeds  were  given  to  August 
Bjorklund  with  instruction  to  deliver  this 

Headnote  by  Holt,  J. 


deed  to  defendant,  the  grantee  therein,  upon 
the  death  of  said  Knut  O.  Hagen.  It  is 
held: 

The  provision  above  quoted  in  the  deed 
did  not  destroy  the  estate  granted  by  what 
precedes;  it  merely  reserved  a  life  estate  in 
the  grantor.  The  instrument  is  therefore 
not  testamentary  in  character,  but  a  deed 
capable  of  effective  delivery  by  such  an  one 
as  here  made,  for  the  grantor  reserved  no 
dominion  or  control  over  the  deed  after  it 
passed  to  the  depositary. 
For  other  caaea,  see  Deeds,  I.  h;  WiUe,  /.  a, 

2,  in  Dig.  1-52  N,  S. 

(February  16,  1917.) 

APPEAL  by  plaintiffs  from  an  order  of 
the  District  Court  for  Waseca  County 
denying  their  motion  for  amended  findings 
and  a  new  trial  in  an  action  brought  to  set 
aside  a  purported  deed  alleged  to  have  been 
procured  by  fraud  and  undue  influ«ice. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  W.  Johnson  and  John  F.  D. 
Meighen,  for  appellants: 

The  purported  deed  to  Ephraim  Hagen 
is   invalid    because   testamentary   in   char- 


<  Note,  —  The  effect  of  the  delivery  of  a 
deed  to  a  third  person,  to  be  delivered  to 
the  grantee  upon  the  death  of  the  grantor, 
is  treated  at  length  In  the  notes  to  Munro 
▼.  Bowles,  64  L.R.A.  865;  Pentico  v.  Hays, 
9  L.R.A.(N.S.)  224;  and  Renehan  v.  Mc- 
Avoy,  38  L.R.A.(N.S.)  941;  and  see  later 
case.  Hunt  v.  Wicht,  ante,  961.  Specifically, 
L.R.A.1917C. 


as  to  reservation  of  life  estate  as  illustrat- 
ing grantor's  intent,  see  page  884  of  the 
note  first  referred  to. 

The  special  phase  of  the  question  pre- 
sented where  delivery  after  the  grantor's 
death  is  dependent  upon  performance  of  con- 
ditons  by  the  grantee  is  treated  in  the  note 
to  Nolan  v.  Otney,  9  L.R.A.(N.S.)  317. 
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acter,  being  rendered  so  by  an  express  pro- 
vision in  the  said  instroment  that  it  is 
not  to  become  operative  until  the  death  of 
the  purported  grantor,  Enut  0.  Hagen. 

Thomas  v.  Williams,  105  Minn.  88,  117 
N.  W.  166;  Conrad  v.  Douglas,  59  Minn. 
498,  61  N.  W.  673;  Vessey  v.  Dwyer,  116 
Minn.  246,  133  N.  W.  613;  Ekblaw  v.  Nel- 
son, 124  Minn.  335,  144  N.  W.  1094;  Leon> 
ard  V.  Leonard,  145  Mich.  563,  108  N.  W, 
985;  Mclntyre  v.  Mclntyre,  156  Mich.  240, 
120  N.  W.  587;  Moody  v.  Macomber,  159 
Mich.  657,  134  Am.  St.  Rep.  755,  124  N. 
W.  549;  Pinkham  v.  Pinkham,  55  Neb. 
729,  76  N.  W.  411;  Leaver  v.  Gauss,  62 
Iowa,  314,  17  N.  W.  522;  Wilson  v.  Carter, 
132  Iowa,  442,  109  N.  W.  886;  Ransom  v. 
Pottawattamie  County,  168  Iowa,  670,  150 
N.  W.  657;  Shaull  v.  Shaull,  —  Iowa,  — , 
L.R.A.--,  — y  160  N.  W.  36;  Saunders  v. 
Saunders,  115  Iowa,  275,  88  N.  W.  329; 
Turner  v.  Scott,  51  Pa.  126;  Coulter  ▼. 
Shelmadine,  204  Pa.  120,  53  Atl.  638; 
Murphy  v.'  Gabbert,  166  Mo.  596,  89  Am. 
St.  Rep.  738,  66  S.  W.  536;  Aldridge  v. 
Aldridge,  202  Mo.  565,  101  S.  W.  42; 
Givens  v.  Ott,  222  Mo.  395,  121  S.  W.  23; 
Donald  v.  Nesbit,  89  Ga.  290,  15  S.  E.  367; 
Sperber  v.  Balster,  66  Ga.  317;  De  Baj- 
ligethy  v.  Johnson,  23  Tex.  Civ.  App.  272, 
66  S.  W.  95;  Sappingfield  v.  King,  49  Or. 
102,  8  L.R.A.(N.S.)  1066,  89  Pac.  142,  90 
Pac.  150;  Hazleton  v.  Reed,  46  Kan.  73, 
2e  Am.  St.  Rep.  86,  26  Pac.  450;  McGar- 
rigle  V.  Roman  Catholic  Orphan  Asylum, 
145  Cal.  694,  1  L.R.A.(N.S.)  315,  104  Am. 
St.  Rep.  84,  79  Pac.  447. 

The  purported  deed  to  Ephraim  Hagen 
was  incapable  of  any  valid  delivery  by  rea- 
son of  the  express  provisions  on  its  face. 

Messrs.  Henry  M.  Gallagher  and 
Moonan  A  Moonan,  for  respondents: 

The  provision  in  the  deed  that  it  is  not 
to  become  operative  until  the  death  of  the 
grantor,  Knut  O.  Hagen,  doernot  render  it 
invalid,  or  testamentary  in  character. 

Innes  v.  Potter,  130  Minn.  320,  L.R.A. — , 
— ,  153  N.  W.  604;  Haeg  v.  Haeg,  63  Minn. 
33,  56  N.  W.  1114;  Wicklund  v.  Lindquist, 
102  Minn.  321,  113  N.  W.  631;  Dickson  v. 
Miller,  124  Minn.  346,  145  N.  W.  112; 
Ekblaw  V.  Nelson,  124  Minn.  335,  144  N. 
W.  1094;  Smith  v.  Wold,  125  Minn.  190, 
145  N.  W.  1067;  Vessey  v.  Dwyer,  116 
Minn.  245,  133  N.  W.  613;  Blanchard  v. 
Morey,  56  Vt.  170;  Graves  v.  Atwood,  52 
Conn.  512,  52  Am.  Rep.  610;  Dismukes  v. 
Parrott,  56  Ga.  513;  Wilson  v.  Carrico, 
140  Ind.  533,  49  Am.  St.  Rep.  213,  40  N. 
E.  50;  Pentico  v.  Hays,  75  Kan.  76,  9 
L.R.A.  (N.S.)  224,  88  Pac.  738;  White  v. 
Hopkins,  80  Ga.  154,  4  S.  E.  863;  Abbott 
V.  Holway,  72  Me.  298;  Shackleton  v.  Seb- 
ree,  86  111.  616;  Thomas  v.  Williams,  106 
L.R.A.1917C. 


Minn.  88,  117  N.  W.  155;  Owen  v.  Wil- 
liams, 114  Ind.  179,  15  N.  E.  678;  Gates 
r.  Gates,  135  Ind.  272,  34  N.  B.  967;  Wy- 
man  v.  Brown,  50  Me.  139;  Nolan  v. 
Otney,  75  Kan.  311,  9  L.R.A. (N.S.)  317, 
89  Pac.  690;  West  v.  Wright,  115  Ga.  277, 
41  S.  E.  602 ;  Hunt  v.  Hunt,  119  Ky.  39,  68 
L.R.A.  180,  82  S.  W.  998,  7  Ann.  Cas.  788; 
Merck  v.  Merck,  83  S.  C.  329,  137  Am.  St. 
Rep.  815,  65  S.  E.  347;  Wimpey  v.  Led- 
ford,  —  Mo.  -^,  177  S.  W.  302;  Jones  v. 
Caird,  153  Wis.  384,  141  N.  W.  228,  Ann. 
Cas.  1914A,  88;  Trumbauer  v.  Rust,  36  S. 
D.  301,  154  N.  W.  801. 

Holt,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  set  aside  a  purported  deed  on 
the  grounds  that  the  grantor  was  mentally 
incompetent  to  execute  the  same;  that  it 
was  procured  by  fraud  and  undue  influence; 
that  it  was  never  delivered;  and  that  it 
was  testamentary  in  character.  Plaintiffs 
appeal  from  the  order  denying  their  motion 
for  amended  findings  and  a  new  trial. 

The  findings  upon  the  issues  of  mental 
competency  and  undue  influence  are  acqui- 
esced in,  but  the  validity  of  the  deed  is 
attacked  on  the  ground  that  it  is  testa- 
mentary in  character,  rendered  so  by  the 
express  provision  contained  therein,  and 
therefore  its  delivery  can  in  no  manner  aid 
in  transmitting  title  to  real  property. 

The  facts  developed  at  the  trial  are  these: 
Knut  O.  Hagen,  a  farmer  of  Waseca  county, 
owning  360  acres  of  land  and  considerable 
personal  property,  had  been  ill  for  some 
time.  In  December,  1913,  when  told  that 
death  might  be  near,  he  made  a  will,  dis- 
posing of  his  property  among  his  heirs; 
Afterwards,  in  February,  1914,  by  another 
will,  he  altered  the  disposition  somewhat. 
Less  than  two  months  thereafter  he  called 
in  an  attorney,  who,  at  his  request,  drew  a 
will  and  four  deeds,  conveying  all  of  his 
real  estate.  The  instruments  were  signed, 
attested,  and  acknowledged.  He  died  May 
29,  1914,  when  sixty-two  years  of  age.  He 
had  been  married  twice.  Plaintiffis  are  the 
children  of  his  first  wife.  The  children  of 
his  second  wife  are  the  grantees  in  the 
four  deeds.  In  the  will  he  bequeathed 
$1,700  to  plaintiff  Henry  0.  Hagen,  $1,500 
to  the  other  plaintiff,  and  $1  to  each  of  the 
six  children  of  the  second  marriage.  There 
is  evidence  tending  to  show  that  Knut  O. 
Hagen  thought  his  property  oould  be  so 
managed  that,  after  debts  and  mortgages 
were  paid,  each  child  might  get  a  portion 
worth  about  $1,500.  Plaintiff  Henry  0. 
Hagen  was  to  receive  $200  more  than  thia 
amount  under  the  will,  but  this  additional 
sum  was  to  be  in  payment  of  services  ren- 
dered as  a  physician  to  his  father  and  the 
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family.  Mrs.  Hagen  did  not  assent  to  the 
will.  Some  of  the  grantees  in  the  deeds 
were  minors.  Two  of  the  deeds  conveyed 
the  homestead.  The  two  last-mentioned  con- 
tained this  clause  at  the  end,  and  above  the 
date  and  signatures:  **This  deed  to  be 
held  in  escrow  by  August  Bjorklund  until 
the  death  of  the  grantors  above  named, 
when  it  becomes  operative." 

In  the  other  two,  one  of  which  is  the  deed 
here  involved,  the  provision  reads:  "This 
deed  to  be  held  in  escrow  by  August  Bjork- 
lund until  the  death  of  the  said  Knut  0. 
Hagen,  when  it  becomes  operative." 

Our  decisions  settle  that  a  person  may 
make  a  valid  conveyance  by  signing  and 
acknowledging  a  deed  and  delivering  the 
same  to  a  third  party  with  instructions  to 
deliver  to  the  grantee  upon  the  grantor's 
death,  provided  the  delivery  to  the  third 
party  is  such  that  the  grantor  retains  no 
right  to  recall  it  or  control  its  delivery.  A 
deed  so  made  and  delivered  vests  the  fee 
in  the  grantee  and  reserves  a  life  estate  in 
the  grantor,  and  is  not  testamentary  in 
character.  Haeg  v.  Haeg»  53  Minn.  33,  55 
N.  W.  1114;  Wicklund  v.  Lindquist,  102 
Minn.  321,  113  N.  W.  631;  EkbUw  v.  Nel- 
son, 124  Minn.  335,  144  N.  W.  1094;  Dick- 
son V.  Miller,  124  Minn.  346,  146  N.  W. 
112;  Wortz  v.  Wortz.  128  Minn.  251,  150 
N.  W.  809;  Innes  v.  Potter,  130  Minn.  320, 
L.R.A.  — ,  — ,  153  N.  W.  604.  In  such  a 
case  the  delivery  to  the  depositary  is  con- 
sidered a  delivery  to  the  grantee.  We 
think  the  evidence  fully  sustains  such  de- 
livery here,  and  that  the  grantor  reserved 
no  right  to  recall  the  deed.  He  relinquished 
all  control  over  it  when  he  caused  it  to  be 
given  to  Mr.  Bjorklund,  with  direction  to 
deliver  to  the  grantee  on  the  happening  of 
the  event  specified.  That  the  word  "es- 
crow" is  used  does  not  signify  much.  In 
Foster  v.  Mansfield,  3  Met.  412,  37  Am. 
Dec.  154,  Chief  Justice  Shaw  says,  of  a  deed 
delivered  to  a  third  party:  "Where  the 
future  delivery  is  to  depend  upon  the  pay- 
ment of  money,  or  the  performance  of  some 
other  condition,  it  will  be  deemed  an  es- 
crow. Where  it  is  merely  to  await  the 
lapse  of  time,  or  the  happening  of  some 
contingency,  and  not  the  performance  of 
any  condition,  it  will  be  deemed  the  grant- 
or's deed  presently." 

But  the  contention  is  that  the  last  four 
words,  in  the  provision  already  quoted  from 
the  instrument,  establish  its  character  as 
testamentary;  hence  not  a  deed,  and  inca- 
pable of  delivery  so  as  to  vest  title.  The  in- 
strument is  in  the  short  warranty  deed 
form.  Presumptively,  the  grantor  intended 
it  as  a  conveyance,  for  otherwise  it  is  mere- 
ly waste  paper  of  no  effect.  If  two  con- 
structions of  a  written  instrument  be  per- 
L.R.A.1917C. 


missible,  one  of  which  renders  it  void  and 
the  other  valid,  that  construction  which  re- 
sults in  holding  it  valid  and  effective  should 
be  adopted.  Thomas  v.  Williams,  105  Minn. 
88,  117  N.  W.  155.  We  do  not  think  the 
clause  referred  to  should  be  construed  to 
nullify  the  instrument.  By  the  very  na- 
ture of  the  transaction  a  grantor  reserves 
possession  during  life,  or  a  life  estate,  when 
he  delivers  a  deed  to  a  third  person  for  the 
grantee,  with  direction  to  give  it  to  the  lat- 
ter upon  the  death  of  the  grantor.  Rowley 
V.  Bowyer,  .75  N.  J.  Eq.  80,  71  Atl.  398. 
That  presupposes  vesting  in  the  grantee 
the  rest  of  the  estate.  We  find  the  instru- 
ment here  undertook  to  convey  and  war- 
rant a  present  interest  in  the  land,  and  the 
subsequent  statement  therein  as  to  when  it 
should  become  operative  must  be  held  to 
refer  to  the  time  it  operates  upon,  and  de- 
termines the  use  and  occupation  reserved  to 
the  grantor.  The  provision  here  involved 
is,  in  substance,  similar  to  the  ones  held 
not  to  render  -the  instrument  ineffective  as 
a  deed  in  Vessey  v.  Dwyer,  116  Minn.  245, 
133  N.  W.  613,  and  Ekblaw  v.  Nelson,  124 
Minn.  335,  144  N.  W.  1094 ;  and  the  folk>w- 
ing  cases  from  other  jurisdictions,  in  some 
of  which  the  language  is  almost  identical 
with  the  case  at  bar,  are  to  the  same  effect: 
Abney  v.  Moore,  106  Ala.  131,  18  So.  60; 
Bunch  V.  Nicks,  50  Ark.  367,  7  S.  W.  563; 
White  V.  Hopkins,  80  Ga.  154,  4  S.  E.  863 ; 
West  V.  Wright,  115  Ga.  277,  41  S.  E. 
602;  Brice  V.  Sheffield,  118  Ga.  128,  44  S.  E. 
843 ;  Love  v.  Blauw,  61  Kan.  496,  48  L.R.A. 
257,  78  Am.  St.  Rep.  334,  59  Pac.  1059; 
Durand  v.  Higgins,  67  Kan.  110,  72  Pac. 
567 ;  Pentico  v.  Hays,  75  Kan.  76,  9  L.RA. 
(N.S.)  224,  88  Pac.  738;  Hunt  v.  Hunt,  119 
Ky.  39,  68  L.R.A.  180,  82  S.  W.  998,  7  Ann. 
Cas.  788;  Shackelton  v.  Sebree,  86  111.  616; 
Wilson  V.  Carrico,  140  Ind.  533,  49  Ahl.  St. 
Rep.  213,  40  N.  E.  50;  Kelley  v.  Shimer, 
152  Ind.  290,  53  N.  E.  233;  Wyman  v. 
Brown,  50  Me.  139;  Abbott  v.  Holway,  72 
Me.  298;  Foster  v.  Mansfield,  3  Met.  412, 
37  Am.  Dec.  164;  Merck  v.  Merck,  83  S.  C. 
329,  137  Am.  St.  Rep.  815,  65  S.  E.  347; 
Trumbauer  v.  Rust,  36  S.  D,  301,  154  N.  W. 
801 ;  Lauck  v.  Logan,  45  W.  Va.  251,  31  S. 
E.  986;  Jones  v.  Caird,  153  Wis.  384,  141 
N.  W.  228,  Ann.  Cas.  1914A,  888.  There 
are  cases  from  Michigan,  Nebraska,  Oregon, 
Pennsylvania,  Texas,  Iowa,  and  Missouri, 
holding  like  provisions  in  an  instrument  to 
destroy  its  character  as  a  conveyance^ 
But  in  the  two  last-named  states  we 
find  decisions  going  far  to  sustain  the  deed, 
before  as;  viz.,  Saunders  v.  Saunders,  115 
Iowa,  275,  88  N.  W.  329;  Wimpey  ▼.  Led- 
ford,  —  Mo.  — ,  177  S.  W.  302. 

In  Dickson  v.  Miller,  124  Minn.  346,  145 
N.  W.  112,  several  theories  are  stated  upon 
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which  different  courts  have  proceeded  in 
arriving  at  the  result  that  a  grantor  may 
pass  title  by  a  deed  delivered  to  a  deposi- 
tary with  direction  not  to  give  the  same  to 
the  grantee  until  after  the  death  of  the 
grantor.  The  opinion  is  also  therein  ven- 
tured "that  the  most  carefully  considered 
.cases  are  based  upon  tlie  theory  that  a 
^  present  interest  passes  upon  the  delivery 
to  the  depositary,  though  enjoyment  of  the 
estate  is  postponed,  and  that  upon  delivery 
at  the  death  of  the  grantor  the  title  in  the 
grantee  is  absolute."  Although  we  had  thus 
expressed  a  preference,  so  to  speak,  as  to 
the  theory  upon  which  different  courts  have 
proceeded  some  two  months  before  Knut  0. 
Hagen  made  the  deeds,  it  is  not  likely  that 
knowledge  thereof  had  reached  the  attorney 
who  advised  him.  If  Mr.  Hagen  and  his 
attorney  acted  upon  the  theory  of  law  ad- 
vanced by  courts  of  very  high  standiibg, 
the  words  used  in  the  quoted  provision  of 
the  deed  seem  to  be  quite  apt  for  the  pur- 
pose of  conveying  a  title  in  fee  to  the 
grantee  with  a  life  estate  in  the  grantor. 
In  Stonehill  v.  Hastings,  202  N.  Y.  115,  94 
K.  £.  1068,  where  the  grantor  had  delivered 
a  deed  to  a  depositary  with  direction  to  de- 
liver to  the  grantee  after  grantor's  death, 
the  conclusion  of  the  referee  that  the  deed 
"was  to  take  effect  upon  the  death  of  the 
grantor,  and  that  the  latter  died  seised  of 
the  premises,"  is  held  to  be  'in  accordance 
with  the  fact  of  the  final  delivery  of  the 
deed  and  the  law  as  established  by  well- 
ronsidered  cases;"  and  the  decision  quotes 
from   Hathaway   v,    Payne,   34   N.   Y.    02, 


where  Chief  Judge  Denio  uses  this  lan- 
guage: ''They  [the  authorities]  do  .  .  . 
prove  that  a  deed  may  be  delivered  to  a 
third  person,  as  this  was,  with  instructions 
to  be  finally  delivered  to  the  grantee  after 
the  death  of  the  grantor.  In  such  a  case, 
the  weight  of  authority  is  that  no  title 
passes  until  the  final  delivery,  and  that 
then,  and  thereafter,  the  title  is,  by  rela- 
tion, deemed  to  have  vested  as  of  the  time 
of  the  first  delivery  to  the  third  person." 

We  hold  that  the  quoted  provision  found 
in  the  deed  should  not  be  construed  so  as  to 
annul  the  estate  previously  therein  granted. 
And  being  a  deed,  its  delivery  was  effica- 
cious. 

The  result  may  not  be  entirely  fair  to 
plaintiffs,  because  Knut  O.  Hagen  undoubt- 
edly overestimated  the  property  left  for  the 
will  to  operate  on.  But,  on  the  other 
hand,  if  the  deeds  are  set  aside,  the  will, 
which  has  been  duly  admitted  to  probate, 
gives  plaintiffs  a  preference  of  $3,200,  and 
then  permits  them  to  share  equally  with 
the  other  children  in  the  residue.  This 
would  appear  to  be  unjust  to  the  children 
of  the  second  marriage,  especially  to  those 
of  them  who  have  remained  these  many 
years  on  the  farm  and  largely  helped  to  ac- 
cumulate the  property,  while  during  that 
time  plaintiffs  were  permitted  to'  attend 
college  and  acquire  a  professional  education 
and  training.  We,  how^ever,  see  no  valid 
legal  ground  for  reversing  the  order  of  the 
trial  court. 

Order  affirmed. 


WEST   YIBGINIA   SUPREME   COITKT 
OF  APPEAIjS, 

COUNTY  COURT  OF  WETZEL  COUNTY 

V. 

BALTIMORE  &   OHIO  RAILROAD   COM- 
PANY, Appt. 

(—  w.  Va.  — ,  87  S.  E.  884.) 

Highway  — >  occapation  by  railroad  — 
ouster. 

1.  Acquiescence  of  a  county  court  in  the 
appropriation  of  one  of  its  highways  by  a 
railroiid  company,  without  its  consent,  or 
acquisition  of  the  right  by  condemnation, 
until  after  the  railroad  has  been  constructed 

Headnotes  by  Poffenbabqeb,  J. 

,        r  _  ■       ■  I-  1     - -  -■ 

Note.  —  As  to  duty  of  railroad  company 
in  respect  to  restored  or  substituted  high- 
way, see  annotation  following  this  case,  post, 
971. 

Generally,  as  to  duty  to  provide  barriers 
or   highway,  see  •  Indexes  to  L.R»^.  Notes, 
under  the  title,  "Highways." 
L.R.A.1917C. 
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and  put  in  operation  upon-  the  location  so 
taken,  does  not  preclude  right  in  the  former 
to  require  the  latter,  by  way  of  restoration 
of  the  public  right,  to  construct  a  substi- 
tute road,  as  nearly  equal  as  is  practicable, 
in  point  of  utility,  to  the  road  so  taken  and 
occupied ;  but  the  county  court,  in  such  case, 
has  no  right  to  oust  the  railroad  company 
from  its  location  on  the  site  of  the  former 
road,  notwithstanding  the  wrongfulness  of 
the  appropriation,  since  the  railroad  com- 
pany has  by  law  the  superior  right  of  loca- 
tion, enforceable  by  proper  procedure. 
For  other  cases,  see  Estoppel,  III.  g,  2; 
Highways,  II.  d,  in  Dig,  1-52  N,  8. 

Same  —  substitntion  —  acquiescence. 

2.  Long  acquiescence  of  a  county  court 
in  the  substitution  by  a  railroad  company 
of  a  inferior  and  insufficient  road  for  the 
one  BO  taken  does  not  preclude  its  right  to 
compel  the  railroad  company  so  to  improve 
the  substitute  road  as  to  make  it  legally 
sufficient. 

For  other  cases,   see  Estoppel,   III,   g,   2; 
Highways,  II.  d,  in  Dig,  1-52  N,  8. 

Same  —  statutory  duty. 

3.  Clause  6,  §  50,  chap.  54,  of  the  Code! 
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(ser.  §  2940)  does  not  impose  duty  upon  a 
railroad  company,  crossing  or  appropriat- 
ing a  public  road,  to  make  a  better  road 
Uian  the  one  so  crossed  or  appropriated,  nor 
to  maintain  a  sufficient  substitute  road  after 
it  has  been  constructed. 
For  other  cases,  see  Railrocuis,  II,  h,  in  Dig, 
1-52  N,  8, 

Same  —  barrier  along  embankment. 

4.  If,  in  the  restoration  of  a  public  high- 
way at  a  railroad  crossing,  or  the  substitu- 
tion of  a  new  road  for  one  taken  by  a  rail- 
road company,  the  restored  or  substituted 
road  is  made  narrow  and  built  along  the 
brink  of  a  steep  declivity,'  for  any  reason, 
so  as  to  be  dangerous,  in  view  of  the  minor 
accidents  incident  to  highway  travel,  provi- 
sion of  a  guard  or  barrier  along  the  side 
thereof  next  to  the  precipice  is  a  part  of 
the  work  of  restoration  or  reconstruction. 
For  other  cases,  see  Highways,  II,  d,  in  Dig. 

1-52  y,  8, 

(February   1,  1916.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Wetzel  County  in 
plaintiff's  favor  in  a  suit  to  compel  defend- 
ant to  restore',  rebuild,  or  repair  a  certain 
county  road  utilized  by  it  for  railroad  pur- 
poses.   Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  P.  Jacobs  and  Frank 
V.  lams  for  appellant: 

To  restore  the  highway  to  its  former 
condition  means  that  the  highway  must 
be  brought  back  to  its  former  usefulness 
and  rendered  as  passable  as  before,  so  as 
not  unnecessarily  to  impair  its  usefulness 
for  ordinary  travel. 

Moundsville  v.  Ohio  River  R.  Co.  87  W. 
Va.  92,  20  L.R.A.  161,  16  S.  E.  614;  People 
ex  rel.  Green  v.  Dutchess  &  C.  R.  Co.  58 
N.  Y.  165. 

There  is  no  reason  to  require  the  company 
to  keep  in  repair  substituted  roads. 

Eyler  t.  Allegany  County,  49  Md.  257, 
33  Am.  Rep.  ^9;  People  ex  rel.  Blooming- 
ton  V.  Chicago  &  A.  R.  Co.  67  111.  118. 

Messrs.  Hall  &  Hall>  for  appellee: 

A  railroad  company  must  either  obtain 
the  express  consent  of  the  county  court,  or 
if  it  cannot  agree  with  the  said  court,  the 
railroad  company  must  condemn. 

Armstrong  v.  Taylor  County,  64  W.  Va. 
602,  46  S.  E.  131;  State  v.  Monongahela 
River  R.  Co.  37  W.  Va.  108,  16  S.  E.  619; 
Arbenz  v.  Wheeling  &  H.  R.  Co.  33  W.  Va. 
1,  5  L.R.A.-371,  10  S.  E.  14;  Ohio  River 
R.  Co.  V.  Gibbens,  35  W.  Va.  57,  12  S.  E. 
1093;  Watson  v.  Fairmont  k  Suburban  R. 
Co.  49  W.  Va.  528,  39  S.  E.  193 ;  Belington 
&  N.  R.  Co.  V.  Alston,  64  W.  Va.  697,  46 
S.  E.  612. 
L.RJ1.1917C. 


Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

This  appeal  is  from  a  decree  requiring 
the  Baltimore  &  Ohio  Railroad  Company, 
successor  in  title  to  the  West  Virginia 
Short  Line  Railroad  Company,  to  relocate, 
rebuild,  and  improve  certain  portions  of  the 
public  road  constructed,  about  the  year 
1900,  by  the  latter  company,  in  lieu  of  a- 
portion  of  a  pre-existing  public  road,  which, , 
in  building  its  line,  it  appropriated  and 
occupied;  and  to  improve  another  portion 
of  the  same  road,  which  tht  Baltimore  & 
Ohio  Railroad  Company,  in  the  year  1911, 
had  removed  and  rebuilt  a  second  time,  in 
order  to  make  room  for  the  establishment 
of  a  yard  for  the  assembling  of  coal  cars 
for  shipment,  consisting  of  six  or  seven 
sidetracks. 

Neither  the  defendant  nor  its  predecessor 
in  title  complied  with  the  statute  providing 
for  the  taking  or  alteration  of  a  highway  in 
the  process  of  construction  of  a  railroad. 
In  such  cases  it  is  the  duty  of  the  railroad 
company  either  to  obtain  the  consent  of  the 
local  authorities  having  control  or  juris- 
diction of  the  road  taken,  or  condemn  the 
same  under  the  provisions  of  §  43  of  chap- 
ter 64  of  the  Code  (S  2947).  Clause  6, 
§  50,  chap.  64,  Code  (ser.  §  2949).  Dis- 
regarding the  statute,  the  West  Virginia 
Short  Line  Railroad  Company  simply  built 
its  line  of  railroad  on  certain  portions  of 
the  highway  in  question,  and  made  altera- 
tions therein,  so  as  not  wholly  to  cut  off 
public  travel.  Later  the  defendant  railroad 
company,  in  the  process  of  enlargement  of 
its  facilities  at  a  certain  point  on  the  line, 
proceeded  in  the  same  manner.  Having 
purchased  certain  land  adjoining  the  right 
of  way  as  it  had  been  originally  acquired, 
it  graded  a  location  for  the  sidetracks  and 
put  them  in,  and,  in  order  to  do  so,  relocated 
a  portion  of  the  road  as  it  then  found  it^ 
and  as  it  had  been  built  by  its  predecessor. 
Not  having  granted  permission  to  take  the 
original  road,  and  assuming  wrongfulness 
of  the  conduct  of  the  two  railroad  companies 
in  taking  portions  bf  it,  the  county  court, 
according  to  its  present  contention,  ab- 
stained from  doing  any  work  on  the  altered 
portion  thereof,  so  as  to  be  in  position  to 
deny  its  acceptance  of  the  alteration  made, 
which  might  have  been  regarded  as  an  im- 
plied assent  to  the  taking.  On  the  other 
hand,  the  railroad  company  invokes  the 
doctrine  of  estoppel,  in  view  of  its  long  use 
of  the  old  road,  with  knowledge  and  ac- 
quiescence of  the  county  court.  It  also 
charges  nonmaintenance  of  the  old  road 
before  it  was  appropriated.  In  this  con- 
nection it  is  said  the  alleged  road  had  never 
been  more  than  a  trail.  The  proof  is  that 
it   had    always    been   neglected.      It   rans 
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through  a  rough,  mountainous  portion  of 
Wetzel  county,  and  near  the  Harrison  coun- 
ty line.  The  portion  altered  by  the  railroad 
companies  followed  the  bank  of  a  small 
stream,  a  tributary  of  Fishing  creek,  almost 
to  the  head  thereof,  at  which  point  the 
Short  Line  Railroad  Company  established 
the  western  portal  of  a  long  tunnel  under 
a  ridge  separating  Wetzel  county  from 
Harrison  county.  There  the  old  road 
ascended  the  hill  for  some  distance  and 
turned  south.  The  road,  as  reconstructed, 
follows  the  northern  side  of  the  railroad 
along  the  hillside,  and  passes  over  the  portal 
of  the  tunnel  by  a  steep  ascent. 

While  the  character  of  the  old  road  and 
the  conduct  of  the  county  court  respecting 
it  are  severely  criticized  in  the  brief,  there 
is  no  denial,  either  in  argument  or  in  the 
answer,  that  the  road  was  a  public  highway. 
The  criticism  is  interpreted  as  being  argu- 
ment in  support  of  the  contention  that  the 
road,  as  altered  and  rebuilt,  though  bad, 
is  no  worse  than  it  formerly  was.  The 
wrongful  and  unwarranted  appropriation 
and  occupancy  of  the  road  by  the  defendant 
and  its  predecessor  in  title  constitute  no 
ground  of  ouster  of  the  railroad  company 
from  its  present  location,  in  accordance  with 
the  prayer  of  the  amended  bill,  and  the 
court  properly  sustained  a  demurrer  thereto. 
The  statute  above  referred  to  confers  upon 
railroad  companies  right  of  location  for 
their  roads  superior  to  that  of  county  courts 
for  ordinary  highways.  If  a  county  court 
refuses  permission  to  cross  or  alter  a  high- 
way, the  railroad  company  may  obtain  the 
location  it  desires  for  its  railroad  track  by 
condemnation;  but  in  such  case  it  must 
restore  the  highway  to  its  former  condition 
as  nearly  as  may  be,  or  construct  another 
road  in  lieu  thereof.  In  other  words,  the 
two  railroad  companies  had  the  power  and 
right,  by  proper  procedure,  to  obtain  the 
location  they  have  taken.  No  doubt  the 
county  court  could  have  restrained  and 
prevented  the  occupancy  thereof  until 
the  right  of  occupancy  should  have  been 
obtained  by  proper  procedure;  but  it  did 
not  do  so.  For  a  period  of  about  thirteen 
years  it  permitted  them  to  occupy  the  for- 
mer location  of  one  of  its  roads.  To  permit 
it  now  to  oust  the  defendant  from  that  lo- 
cation would  be  a  subordination  of  sub- 
stantial right  to  technical  procedure.  By 
its  failure  to  interpose  a  timely  objection 
to  the  occupancy  by  proper  procedure,  the 
county  court  has  waived  its  right  to  prevent 
it.  It  is  estopped  now  to  deny  the  right 
of  the  defendant  to  hold  its  present  location. 
Its  situation  is  the  same,  in  principle,  as 
that  of  a  landowner  who  stands  by  and 
permits  a  railroad  to  locate  on  his  land. 
He  does  not  lose  all  of  his  rights  by  such 
L.R.A.1917C. 


acquiescence,  but  he  does  lose  the  right  to 
prevent  such  occupancy  of  his  land,  and  is 
not  entitled  to  an  injunction  inhibiting 
the  use  thereof  for  railroad  purposes.  Briar 
Creek  R.  Co.  v.  Kanawha  R.  Co.  70  W.  Va. 
226,  73  S.  E.  726. 

That  the  second  relocation,  made  by  the 
defendant  in  the  year  1911,  covering  a  por- 
tion of  the  road  in  question,  was  a  full  and 
complete  discharge  of  its  duty  as  to  that 
part  of  the  road,  is  fully  established  by  the 
evidence.  As  relocated  and  rebuilt,  it  was 
well  graded  and  made  sufficiently  wide,  16 
to  22  feet.  The  engineer  under  whose  super- 
vision it  was  constructed  testifies  that  at 
no  point  was  the  grade  more  than  8  per  cent. 
The  railroad  Y,  built  at  one  end  of  the  yard 
and  extending  up  into  a  hollow,  necessitated 
the  running  of  the  county  road  around  it, 
along  the  hillside  in  the  cove  or  hollow,  and 
the  declivity  from  the  road  down  to  the  Y 
at  one  point  was  very  steep.  By  way  of 
provision  against  accident  at  that  place, 
loeust  posts  were  set  on  the  lower  side  and 
2-inch  boards  nailed  to  them,  so  as  to  con- 
stitute a  guard  or  railing.  The  cost  of  the 
work,  less  than  a  mile  in  length,  was  more 
than  $5,000.  The  evidence  of  proper  con< 
struetion  of  this  portion  of  the  road  is  not 
contradicted,  and  it  is  clear,  definite,  and 
full.  Notwithstanding  the  obvious  suffi- 
ciency of  this  work,  the  county  court  ne- 
glected it  for  more  than  a  year,  and  allowed 
it  to  deteriorate.  Small  slides  from  the 
embankment  were  permitted  to  remain  in 
it.  The  drainways  were  not  cleaned  out, 
nor  any  effort  made  to  keep  the  surface 
smooth  and  in  order.  The  decree  com- 
plained of  requires  the  railroad  company 
to  widen  this  portion  of  the  road  at  one 
point,  and  to  improve  the  grade  at  another. 
There  is  no  proof  of  lack  of  sufficient  width 
at  the  point  at  which  it  is  required  to  be 
widened.  Though  it  is  near  the  railroad 
excavation,  it  is  shown  to  have  been  made 
wide  enough,  and  there  is  no  proof  of  any 
subsequent  railroad  excavation.  The  grade 
in  this  part  of  the  road,  which  the  decree 
requires  to  be  improved,  was  originally  not 
over  8  per  cent,  according  to  the  proof,  and 
if  it  is  greater  now,  the  defect  is  attribu- 
table to  the  neglect  and  refusal  of  the  county 
court  to  take  charge  of  the  road  and  keep  it 
in  repair. 

No  suggestion  or  intimation  of  any  duty 
or  obligation  on  the  part  of  a  railroad  com- 
pany to  maintain  or  keep  in  repair  a  new 
or  substitute  road,  after  it  has  made  it, 
can  be  found  in  the  statute.  That  falls 
within  the  province  of  the  county  court, 
under  the  general  statutes,  and  the  special 
statute  giving  to  railroads  the  right  of  ap- 
propriation makes  it  their  duty  to  maintain 
and  keep  in  repair  the  crossings,  but  not 


970 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


the  other  portions  of  the  roads.  It  says  a 
railroad  company  constructing  its  railroad 
across,  along,  or  upon  any  stream  of  water, 
water  course,  street,  highway,  road,  turn- 
pike, or  canal  it  thus  intersects  or  touches 
shall  restore  it  to  its  former  state,  or  to 
such  state  as  does  not  unnecessarily  im- 
pair its  usefulness,  and  keep  such  crossing 
in  repair.  This  must  be  taken  and  regarded, 
under  a  familiar  rule  of  construction,  as  a 
full  and  complete  expression  of  the  legis- 
lative will  respecting  the  matter.  Impliedly 
it  says  that,  after  a  railroad  company  has 
restored  the  highway  to  its  former  state 
as  nearly  as  practicable,  and  left  its  use- 
fulness unimpaired,  the  county  court  shall 
take  charge  of  it  and  keep  it  in  repair  to 
the  same  extent  and  in  the  same  manner 
as  if  it  had  never  been  altered.  As  the 
Baltimore  &  Ohio  Railroad  Company  fully 
performed  its  duty  under  the  statute  as  to 
so  much  of  the  road  as  it  altered  in  the 
year  1911,  the  decree,  in  so  far  as  it  re- 
quires additional  work  by  the  defendant 
upon  that  portion  of  the  road,  is  clearly  er- 
roneous. However  remiss  or  derelict  its 
predecessor  may  have  been  respecting  that 
section  of  road,  the  defect  has  been  rem- 
edied, and  neither  th^  statute  nor  the  com- 
mon law  imposes  any  additional  duty  by 
way  of  compensation  or  punishment  for  past 
injuries  occasioned  by  the  delay. 

The  decree  describes  the  portion  of  the 
road  it  requires  to  be  remedied  by  a  plat 
exhibited  with  the  bill,  not  by  any  point 
designated  upon  the  ground.  Though  some- 
what indefinite  in  certain  respects,  the  plat 
may  be  a  sufficient  index  to  the  parts  treat- 
ed as  being  defective.  Thus  framed,  the 
decree  requires  relocation  and  reconstruc- 
tion of  the  road  from  station  Ko.  1,  the 
beginning  of  the  new  road  above  the  tunnel 
portal,  to  station  No.  12,  a  distance  of 
about  1,397  feet.  This  seems  to  include 
about  800  feet  of  the  section  relocated  and 
rebuilt  by  the  defendant.  No  part  of  that 
section  should  have  been  included.  For 
this  conclusion,  what  has  been  said  about 
it  amply  suffices.  Nobody  denies  that  it  was 
a  reasonably  good  road,  as  completed  in 
the  fall  of  1911,  and  there  is  clear,  definite, 
and  detailed  proof  that  it  was.  The  stat- 
ute does  not  require  a  railroad  company  to 
provide  a  better  road  than  formerly  existed, 
nor  the  best  one  possible  under  the  cir- 
cunlkstances.  The  distance  from  the  point 
on  the  hill  above  the  tunnel  to  the  terminus 
of  the  work  done  by  the  defendant  in  1911 
may  not  be  definitely  established  by  the 
evidence,  but  it  seems  to  extend  from  sta- 
tion No.  1  to  station  No.  7,  covering  about 
600  feet.  Crossing  above  the  tunnel  in  a 
northerly  direction,  that  part  of  the  road 
turns  west,  descends  obliqu)?ly,  and  runs 
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along  the  edge  of  an  enormous  railroad 
cut  leading  into  the  tunnel.  Its  condition 
is  described  as  being  very  bad,  and  no  effort 
is  made  by  the  defendant  to  rebut  or  refute 
the  impeaching  testimony.  At  one  place, 
the  cut  along  its  side  is  from  25  to  35  feet 
deep,  and  the  declivity  almost  perpendic- 
ular. The  road  on  the  edge  of  this  prec- 
ipice is  not  more  than  8  feet  wide,  and  the 
grade  is  very  steep.  The  roadbed,  though 
rough  and  steep,  must  be  firm  and  solid, 
since  the  witnesses  say  it  was  blasted  out 
of  solid  rock.  There  is  no  proof  that  the 
grade  is  greater  than  was  that  of  the  old 
road,  which  also  ascended  the  hill  from 
about  the  level  of  the  railroad,  a  point 
lower  than  that  at  which  the  ascent  now 
begins.  As  the  new  road  follows  the  hill- 
side, and  is  a  good  many  feet  higher  than 
the  railroad  opposite  the  point  at  which  tlie 
old  one  started  up  the  hill,  the  grade  is 
probably  lighter  than  it  formerly  was. 

The  gravity  of  the  palpable  and  obvious 
danger  of  such  a  location  manifestly  im- 
pairs the  usefulness  of  the  road.  Certain 
injury  and  probable  death  would  result 
from  a  fall  from  such  a  place,  and  any  of 
a  number  of  conceivable  ordinary  accidents 
incident  to  travel  would  likely  precipitate 
a  team  and  its  load,  or  a  horse  and  its 
rider,  from  it.  Ordinary  road  construction 
on  such  ground  requires  a  roadbed  wider 
than  8  feet,  and  a  substantial  guard  or 
barrier  of  some  sort  on  the  side  next  to  the 
precipice.  To  be  useful  a  public  road  must 
be  reasonably  safe,  and  numerous  decisions 
attest  the  unsafeness,  in  a  legal  sense,  of 
narrow,  unguarded  roads  on  the  edges  of 
high,  precipitous  banks,  whether  in  close 
proximity  to  railroads  or  not.  Biggs  v. 
Huntington,  32  W.  Va.  55,  9  S.  E.  51 ;  Hill 
V.  Boston,  122  Mass.  349,  23  Am.  Rep.  332: 
Burnham  v.  Boston,  10  Allen,  290;  Niblett 
V.  Nashville,  12  Heisk.  684,  27  Am.  Rep. 
755.  Moreover,  guards,  when  necessary,  are 
a  part  of  the  work  of  necessary  restoration 
of  a  highway  to  a  reasonably  safe  condition 
at  a  railway  crossing.  Evansville  &,  I.  R. 
Co.  V.  Allen,  34  Ind.  App.  636,  73  N.  E. 
630;  Lake  Shore  &  M.  S.  R.  Co.  v.  Mc- 
intosh, 140  Ind.  261,  38  N.  E.  476;  Pitts- 
burgh, C.  &  Y.  R.  Co.  V.  Moses,  X  Sadler 
(Pa.)  319,  17  W.  N.  C.  76,  2  Atl.  188; 
Veazie  v.  Penobscot  R.  Co.  49  Me.  119; 
Atlanta  &  R.  Air  Line  R.  Co.  v.  Wood,  48 
Ga.  565.  As  the  statute  makes  the  old  road 
the  criterion  for  the  new,  no  duty  to  es- 
tablish on  the  latter  a  better  grade  than  the 
former  possessed  is  imposed  upon  the  rail- 
road company.  Nor  is  there  any  duty  to 
make  the  substitute  road  wider  or  better 
than  the  original  was.  But  it  must  be 
made  reasonably  safe,  else  its  usefulness  is 
unnecessarily  impaired,  for  if  a  road  can 
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be  made  at  all  it  can  be  made  safe,  and  the 
expense  of  the  work  is  no  legal  excuse  for 
omission  of  the  duty.  Moundsville  v.  Ohio 
River  R.  Co.  37  W.  Va.  92,  20  L.R.A.  161, 
16  S.  E.  514.  The  principles  stated  give 
the  plaintiff  right  to  have  the  portion  of 
the  road  last  described  put  in  better  con- 
dition, unless  its  long  delay  and  acquies- 
cence have  precluded  such  right.  There  is 
no  serious  contention  that  they  have,  and 
principles  declared  in  State  v.  Western 
Maryland  R.  Co.  74  W.  Va.  266,  81  S.  E. 
1030;  State  v.  Dry  Fork  R.  Co.  60  W.  Va. 
236,  40  S.  £.  447 ;  and  Ralston  v.  Weston, 
46  W.  Va.  644,  76  Am.  St.  Rep.  834,  33 
S.  E.  326,  affirm  the  existence  of  the  right, 
notwithstanding  the  delay. 

In  so  far  as  the  decree  requires  improve- 
ment of  portions  of  the  road  therein  deeig* 
nated  as  being  between  stations  Nos.  21 
and  22  and  stations  Nos.  23  and  24,  and 
relocation  and  reconstruction  of  the  road 


from  station  No.  1  to  station  No.  12,  it 
will  be  reversed,  set  aside,  and  annulled; 
and,  by  way  of  modification  thereof,  a  pro- 
vision will  be  inserted  in  it,  requiring  the 
defendant  to  widen  the  road  from  the  point 
on  the  hill  above  the  tunnel  portal,  in  the 
bill  and  proceedings  mentioned,  at  which 
the  subatitute  road  constructed  by  the  West 
Virginia  Short  Line  Railroad  Company 
connects  with  the  original  road,  to  the 
eastern  terminus  of  the  road  as  relocated 
and  reconstrncted  by  the  Baltimore  &  Ohio 
Railroad  Company  in  the  year  1911,  to  such 
an  extent  as  may  be  necessary  to  allow 
room  for  a  safe  and  substantial  guard  or 
barrier  between  it  and  the  precipice  along 
the  south  side  thereof,  and  to  provide  and 
construct  such  a  guard  or  barrier;  and, 
as  so  modified,  the  decree  will  be  affirmed^ 
and  the  cause  remanded  for  execution  there- 
of. As  the  appellant  substantially  prevails 
here,  coats  in  this  court  will  be  decreed  to  it. 


Annotation — Duty  of  railroad  company  in  respect  to  a  restored  or  sub- 
stituted highway. 


The  duty  of  a  railroad  company  with 
respect  to  a  restored  or  substituted  high- 
way is  almost  exclusively  governed  by 
statutes  or  charter  provisions,  and  the 
judicial  questions  which  have  arisen 
have  had  to  do  with  the  construction  of 
the  governing  statute  or  charter. 

This  note  does  not  consider  the  numer- 
ons  cases  dealing  with  the  duty  of  a 
railroad  company  as  to  highways  at 
crossings,  but  is  confined  to  cases  in 
which  the  location  of  the  road  required 
the  substitution  or  at  least  alteration,  of 
the  highway  for  other  than  mere  crossing 
purposes.  Neither  does  the  note  con- 
sider the  duty  of  railroad  companies 
with  respect  to  city  streets. 

The  right  to  substitute  a  road  in  the 
first  instance  is  derived  from  statute,  or 
from  charter  provisions.  In  some  in- 
stances commissioners  are  provided  for, 
whose  consent  must  be  obtained  to  the 
alteration.  So  long  as  such  commis- 
sioners are  acting  within  their  jurisdic- 
tion and  without  fraud  it  has  been  held 
that  their  action  is  final,  and  not  review- 
able by  the  court.  Waterbury  v.  Hart- 
ford, P.  &  F.  R.  Co.  (1858)  27  Conn.  146. 
In  this  case  the  highway  taken  was  lo- 
cated through  a  narrow  gorge,  the  com- 
missioners would  not  consent  to  have  the 
substitute  highway  made  in  the  gorge, 
but  directed  that  it  be  made  out  of  the 
gorge,  over  an  old,  discontinued  high- 
way. Upon  this  state  of  facts  the  court 
-was  held  to  have  no  authority  by  a  man- 
damus to  direct  the  railroad  company  to 
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lay  the  road  in  the  gorge,  since  the  com- 
missioners had  refused  this  and  directed 
otherwise.  The  substituted  highway  was 
a  circuitous  route  between  the  termini 
between  which  the  highway  ran,  and  in 
a  dissenting  opinion  which  appears  in 
this  case  the  position  is  taken  that  ^^the 
defendants  (railroad  company)  had  in 
effect  discontinued  the  middle  portion 
of  what  the  finding  says  'was  a  distinct, 
specific  public  highway  with  well-known 
termini,'  and  that  they  had  substituted 
nothing  in  its  place." 

See  State  v.  New  Haven  &  N.  Co. 
(1877)  45  Conn.  331,  infra. 

Under  the  Virginia  statutes  providing 
for  the  alteration  of  roads  by  a  railroad, 
the  board  of  supervisors  of  the  county 
are  authorized  to  consent  to  the  altera- 
tion before  the  railroad  company  need 
proceed  to  obtain  the  right  of  way  for 
the  new  or  substituted  road  and  con- 
struct the  same.  Carolina,  C.  &  0.  R. 
Co.  V.  Scott  County  (1909)  109  Va.  34, 
63  S.  E.  412. 

In  Richmond,  N.  I.  &  B.  R.  Co.  v.  Estill 
County  (1899)  105  Ky.  808,  49  S.  W.  805, 
an  action  by  a  county  against  a  railroad 
company  for  damages  to  a  county  road 
on  account  of  danger  to  those  traveling 
upon  the  highway  from  the  proximity 
of  the  railroad,  it  is  stated  that  there  can 
be  no  recovery  for  that  part  of  the  road 
which  had  been  located  by  the  railroad 
under  the  order  of  the  county  court,  un- 
less it  appears  that  the  new  road  had 
not  been  put  in  order,  and  then  the  re- 
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covery  is  limited  to  the  reasonable  cost 
of  putting  it  in  order.  No  statute  is  re- 
ferred to  in  this  case. 

In  Snow  V.  Deerfield  Twp.  (1875)  78 
Pa.  181,  an  agreement  by  a  railroad  com- 
pany, which  had  occupied  a  public  high- 
way with  its  road,  and  the  township,  by 
which  the  township  released  the  railroad 
company  from  all  responsibility  and  lia- 
bility for  the  construction  and  repair  of 
this  and  all  other  roads  made  necessary 
by  the  obstruction,  or  occupancy,  or  in- 
jury, caused  by  the  building  of  the  rail- 
road, was  held  to  be  a  contract  beyond 
the  scope  of  the  power  of  the  commis- 
sioners who  made  the  agreement  on  be- 
half of  the  township;  consequently,  the 
commissioners  who  expended  money  in 
the  construction  of  a  substituted  road 
were  held  not  entitled  to  be  credit- 
ed with  the  sum  so  spent.  The  com- 
missioners, however,  did  not  comply  with 
the  law  in  constructing  the  substitute 
road. 

In  Rice  v.  Chicago,  B.  &  N.  B.  Co. 
(1888)  30  HI.  App.  481,  there  was  held 
to  be  no  right  to  substitute  one  road  for 
another  under  a"  statute  conferring  upon 
a  railroad  company  power  "to  construct 
its  railway  across,  along  or  upon  any 
.  .  .  highway,  plank  road,  turnpike 
.  .  .  which  the  route  of  such  railway 
shall  intersect  or  touch,''  but  requiring 
the  company  to  restore  the  highway, 
plank  road,  or  turnpike  thus  intersected 
or  touched  to  its  former  state,  "or  to 
such  as  not  unnecessarily  to  have  im- 
paired its  usefulness,  and  keep  such 
crossing  in  repair,"  and  providing  fur- 
ther that  in  case  of  constructing  a  rail- 
way along  highways,  such  railway  com- 
pany shall  either  first  obtain  the  consent 
of  the  lawful  authorities  having  control 
or  jurisdiction  of  the  same,  or  condemn 
the  sanie  by  eminent  domain.  It  was 
accordingly  held  in  this  case  that,  al- 
though the  railroad  company  had  ob- 
tained the  consent  of  the  highway  com- 
missioners, who  had  vacated  the  road  in 
question  and  accepted  a  substituted  road 
constructed  by  the  railroad  company, 
the  railroad  company  was  liable  for  ob- 
structing a  public  highway. 

A  railroad  company  which,  upon  a  con- 
veyance to  it  of  the  fee  in  a  highway  by^ 
a  landowner,  covenants  with  the  land- 
owner to  restore  the  highway  along  the 
side  of  a  strip  conveyed,  is  bound  to  so 
restore  the  highway,  or  pay  damages 
for  failure  to  do  so,  although  the 
highway  commissioner  objected  to  this 

location  of  the  highway,  and  there- 
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upon  it  was  located  at  another  point  by 
the  railroad  company,  upon  land  pur- 
chased for  this  purpose  of  the  landowner. 
Post  V.  West  Shore  R.  Co.  (1890)  123 
N.  y.  580,  26  N.  E.  7.  The  landowner 
upon  making  the  second  deed  expressly 
refused  to  release  the  company  from  its 
obligation  under  the  agreement  in  the 
original  conveyance. 

There  is  considerable  variation  in  the 
statutory  provisions  with  reference  to 
the  duty  of  a  railroad  company  that  has 
appropriated  a  highway.  A  conunon  pro- 
vision makes  it  the  duty  of  the  company 
to  put  the  road  as  thus  altered  in  as 
good  repair  as  the  old  one  at  the  time  of 
removing  the  same.  Waterbury  v.  Hart- 
ford, P.  &  F.  R.  Co.  (1858)  27  Goiul  146 
(provision  contained  in  charter,  and  also 
in  general  statute) ;  Gear  v.  C.  C.  &  D.  R« 
Co.  (1876)  43  Iowa,  83.  See  Hall  v. 
Houston  &  T.  C.  R.  Co.  (1908)  52  Tex, 
Civ.  App.  90,  U4  S.  W.  891,  infra.  In 
other  cases  the  company  is  required  to 
restore  the  highway  to  its  former  state, 
''or  in  sufficient  manner  not  to  impair  its 
usefulness.''  State  v.  New  Haven  &  X. 
Co.  (1877)  46  Oonn.  331.  See  Evans- 
viUe  &  T.  H  E.  Co.  v.  Crist  (1888)  116 
Ind.  446,  2  L.R.A.  450,  9  Am.  St.  Rep. 
865,  19  N.  E.  310,  infra.  Such  a  pro- 
vision does  not  require  a  railroad  com- 
pany whose  road  covers  a  portion  of  the 
layout  of  a  highway,  without  disturbing 
or  interfering  with  the  traveled  part 
thereof,  to  restore  the  highway,  in  the 
sense  of  removing  all  danger  incident  to 
the  operation  of  its  trains.  State  v.  New 
Haven  &  N.  Co.  (Conn.)  supra. 

But  it  has  been  held  that  a  railroad 
company  is  bound  to  make  the  substitut- 
ed road  of  the  same  width  as  the  origi- 
nal road,  under  a  statute  requiring  it  to 
cause  the  road  to  be  reconstructed  upon 
the  most  favorable  location  and  in  as 
perfect  a  manner  as  the  original  road. 
Com.  V.  Delaware,  L.  &  W.  R.  Co.  (1906) 
215  Pa.  149,  64  Atl.  417.  It  must  have 
the  same  legal  width  as  the  original  road, 
although  the  original  road  was  not  used 
to  its  full  legal  width.  A  construction 
which  merely  provides  a  road  equal  to 
the  used  portion  of  the  original  road  is 
not  sufficient. 

In  directing  the  jury  upon  the  trial  of 
an  indictment  for  a  nuisance  in  obstruct- 
ing a  highway,  Maule,  J.,  says,  with 
reference  to  the  duty  of  the  railroad 
company  as  to  the  substituted  highway, 
that  the  company  is  not  bound  to  lay  out 
enormous  sums  of  money  to  procure  a 
slight  accommodation  to   some  persons. 
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and  that  the  proper  rule  is  that  if  the 
company  cannot  make  the  road  as  con- 
venient as  before  without  a  very  dis- 
proportionate and  unwarrantable  ex- 
penditure, it  should  make  it  as  nearly 
so  as  it  can.  In  this  case  the  levels  of 
the  adjacent  lands  made  it  impracticable 
to  give  a  more  convenient  line,  except  at 
an  expense  unreasonably  great.  Reg.  v. 
Scott  (1842)  3  Q.  B.  858,  114  Eng.  Re- 
print, 615.  The  statute  in  this  case  re- 
quired the  substituted  road  to  be  put  in 
as  good  order  as  the  road  taken,  or  ''as 
near  thereto  as  may  be.'' 

A  railroad  company  was  restrained 
from  constructing  a  substitute  road  in 
Atty.  Gen.  v.  Condon  &  S.  W.  R.  Co. 
(1849)  3  De  G.  &  S.  439,  64  Eng.  Reprint, 
552, 13  Jur.  467,  where  the  proposed  road 
contained  curves,  the  court  holding  that 
the  proposed  road  was  not  as  convenient 
as  the  existing  road,  or  as  near  thereto  as 
circumstances  would  allow. 

It  is  stated  in  Com.  v.  Bessemer  &  L. 
E.  R.  Co.  (1908)  36  Pa.  Super.  Ct.  540, 
on  the  question  of  the  sufficiency  of  the 
compliance  with  the  statutory  requisite 
that  a  road  taken  by  a  railroad  be  recon- 
structed, that  if  the  railroad  in  good 
faith  has  undertaken  to  perform  its 
statutory  duty,  and  the  portion  of  the 
road  supplied  is  honestly  accepted  by  the 
then  township  authorities  as  a  perform- 
ance of  its  duty,  that  furnishes  a  com- 
plete defense  against  an  indictment  for 
failure  to  relocate  and  reconstruct  a 
portion  of  the  public  road  thus  ap- 
propriated. 

Whether  a  public  road  has  been  re- 
stored to  its  former  condition  as  nearly 
as  may  be,  or  rendered  reasonably  safe 
for  travel  and  use,  agreeably  to  the  re- 
quirements of  such  a  statute,  is  held  to 
be  a  question  of  law  and  fact  which 
county  courts  in  West  Virginia,  not  hav- 
ing adequate  judicial  powers  and  proc- 
ess, cannot  well  determine,  and,  there- 
fore, the  enforcement  of  this  duty  may 
be  vested  in  the  circuit  court.  Davis  v. 
Twin  Mountain  &  P.  R.  Co.  (1915)  — 
W.  Va.  — ,  87  S.  E.  544. 

If  the  railroad  company  fails  to  con- 
struct the  road  as  required,  the  township 
may  do  so,  and  collect  the  cost  thereof 
from  the  railroad  company;  but  where 
the  road  has  been  constructed  partly 
upon  the  right  of  way  of  the  railroad 
company,  and  partly  just  outside  that 
right  of  way,  the  entire  cost  cannot  be 
so  collected,  but  only  so  much  as  was  in- 
curred in  widening  the  road  outside  the 
right  of  way.  Sugar  Creek  Twp.  v.  Erie 
R.  Co.  (1914)  242  Pa.  573,  89  Atl.  683. 

A  railroad  company  was  held  liable 
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in  damages  in  Louisville  &  N.  R.  Co.  v. 
Whitley  County  Ct.  (1894)  95  Ky.  215, 
44  Am.  St.  Rep.  220,  24  S.  W.  604,  for 
Constructing  its  road  along  a  mountain 
so  as  to  remove  the  support  of  a  high- 
way, as  a  result  of  which  landslides  oc- 
curred and  the  highway  was  rendered 
useless. 

The  duty  of  a  railroad  company  which 
finds  it  necessary  to  change  the  site  of 
any  portion  of  any  turnpike  or  public 
road,  to  cause  the  same  to  be  reconstruct- 
ed forthwith  at  their  expense  on  the 
most  favorable  location  and  in  as  perfect 
a  manner  as  the  original  mode,  remains 
on  the  railroad  corporation,  although 
after  the  location  of  the  road  and  before 
its  actual  construction  the  highway 
taken  is  included  within  the  limits  of  a 
city.  Pitteburgh,  V.  &  C.  R.  Co.  v.  Com. 
(1882)  101  Pa.  192. 

It  has  been  held  that  the  duty  devolv- 
ing upon  a  railroad  company  to  recon- 
struct a  road  upon  the  most  favorable 
location  devolves  upon  a  lessee  of  such 
road,  and  such  lessee  is  indictable  for 
failure  to  comply  with  its  duty.  Com.  v. 
Pennsylvania  R.  Co.  (1888)  117  Pa.  637, 
12  Atl.  38. 

It  has  also  been  held  that  this  duty  to 
provide  a  substitute  road  devolves  upon 
a  successor  to  the  company  which  occu- 
pied the  highway.  Com.  v.  Allegheny 
Valley  R.  Co.  (1900)  14  Pa.  Super.  Ct. 
336. 

And,  likewise,  it  has  been  held  to  de- 
volve upon  a  purchaser  of  the  road  at  a 
foreclosure  sale  where  the  statute  in 
force  at  the  time  of  the  purchase  de- 
volves all  such  duties  as  would  have  been 
or  should  have  been  performed  by  the 
first  company  but  for  such  sale  and  con- 
veyance upon  the  purchasing  corpora- 
tion, and  its  charter  likewise  imposes 
upon  it  the  duties  of  the  first  company. 
Norfolk  &  W.  R.  Co.  v.  Carroll  County 
(1909)  110  Va.  95,  65  S.  E.  531.  The 
road  involved  was  along  the  side  of  a 
mountain,  and  it  was  held  necessary  for 
the  railroad  company  to  place  proper 
safeguards  on  the  lower  side  for  the  pro- 
tection of  the  traveling  public. 

Whether  the  substituted  road  must  be 
constructed  before  the  highway  is  ap- 
propriated depends  upon  the  form  of 
statute.  Certain  statutes  so  require. 
But  an  injunction  will  not  be  granted 
where  it  does  not  appear  that  the  com- 
pany intends  to  break  up  the  old  road 
before  constructing  the  new,  and  where 
the  convenience  of  the  new  roads  as 
compared  to  the  old  can  be  more  readily 
determined  after  the  construction  of  the 
new.     Kemp  v.  London    &    B.    R.    Co. 
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(1839)  3  Jur.  403,  1  Eng.  Ry,  &  C.  Cas. 
495  (private  road). 

In  Atty.  Gen.  v.  Barry  Dock  &  R,  Co. 
(1887)  L.  R.  35  Ch.  Div.  (Eng.)  673,  51 
J.  P.  644,  56  L.  J.  Ch.  N.  S.  1018,  56  L.  T. 
N.  S.  558,  35  Week.  Rep.  830,  where  a 
railroad  had  constructed  a  substitute 
highway  which,  being  cut  out  of  the  side 
of  a  hill,  was  insufficient  and  dangerous 
by  reason  of  stones  that  fell  on  it  from 
the  freshly  cut  side  of  the  hill,  which  was 
of  shale,  it  was  held  to  be  the  duty  of 
the  railroad  company  to  construct  a 
substitute  road  that  was,  at  any  rate,  not 
a  dangerous  road.  The  action  was  one  to 
restrain  the  railroad  company  from  using 
that  part  of  their  railway  on  the  site  of 
the  original  highway  until  a  sufficient 
substitute  road  had  been  constructed. 
The  railroad  company,  however,  was  not 
enjoined  from  using  their  road  while 
constructing  a  sufficient  substitute  road, 
as  they  were  to  undertake  forthwith  to 
do. 

In  Atty.  Gen.  v.  Widnes  E.  Co.  (1874) 
30  L.  T.  N.  S.  (Eng.)  449,  22  Week.  Rep. 
607,  a  railroad  company  whose  plans 
showed  that  the  railway  was  to  pass 
along  a  part  of  the  public  highway,  but 
which  had  laid  its  rails  and  was  running 
trains  upon  a  part  of  the  highway  with- 
out constructing  a  substitute  road,  was 
enjoined  from  continuing  this  use  of  the 
highway,  the  court  holding  that  the 
condition  was  a  dangerous  and  extra- 
ordinarily inconvenient  one  to  passengers 
along  the  road,  and,  therefore,  it  was  the 
company's  duty  to  construct  a  substitute 
highway. 

Under  a  statute  giving  the  railroad 
company  power  to  occupy  a  public  high- 
way with  its  road  and  providing  that  in 
such  case  the  highway  shall  be  recon- 
structed forthwith  on  the  most  favorable 
location  and  as  in  perfect  a  manner  as 
the  original  road,  the  railroad  company 
need  not  construct  the  substituted  road 
before  occupying  the  existing  road. 
Danville,  H.  &  W.  R.  Co.  v.  Com.  (1873) 
73  Pa.  29. 

It  has  been  held  to  be  the  duty  of  the 
railroad  company  not  only  to  restore  the 
highway  to  its  former  condition,  but  to 
maintain  the  condition  in  a  reasonable 
way,  at  least  so  far  as  its  safety  or  use- 
fulness is  affected  by  its  own  acts  and 
the  ordinary  operation  of  its  business, 
under  a  statute  requiring  the  railroad 
company  to  restore  the  highway  to  its 
former  state,  or  to  such  state  as  not  to 
have  unnecessarily  impaired  its  useful- 
ness. Allen  V.  Buffalo,  R.  &  P.  E.  Co. 
(1897)  151  N.  Y.  434,  45  N.  E.  846, 1  Am. 
Neg.  Hep.  150.  In  this  case  the  high- 
L.R.A.1917C. 


way  was  built  at  the  edge  of  a  cut  made 
by  the  railroad  right  of  way  and  subse- 
quently the  bank  was  undermined,  thus 
causing  the  roadbed  to  slide  into  the  cut, 
leaving  a  dangerous  pit  or  opening  in 
the  highway.  It  is  stated  by  the  court 
that  a  highway  laid  out  on  the  top  of  a 
bank  of  gravel  which  is  being  under- 
mined by  drawing  off  the  material  for 
the  use  of  the  railroad  track  should  be  so 
secured  and  guarded  by  proper  supports 
and  barriers  as  to  make  it  reasonably 
certain  that  the  roadbed  will  not  fall 
into  the  cut,  and  if  the  new  road  is  left 
in  such  state  that  such  a  result  may 
reasonably  be  anticipated,  the  railroad 
has  not  complied  with  the  spirit  of  the 
statute.  It  is  stated  that  it  cannot  be 
affirmed  as  a  matter  of  law  that  the  rail- 
road ever  performed  its  duty.  It  is  true 
that  it  laid  out  a  new  road  in  another 
place,  but  whether  this  road,  in  view  of 
all  the  circumstances,  and  with  refer- 
ence to  the  new  condition  of  things  and 
the  dangers  to  be  apprehended,  was  such 
a  restoration  of  the  old  one  as  the  statute 
contemplates  was,  upon  all  the  evidence 
of  the  case,  a  question  of  fact;  to  be  de- 
termined by  the  jury. 

It  has  been  held  that  the  railroad  com- 
pany must  maintain  a  bridge  made  neces- 
sary by  the  relocation  of  a  highway. 
Pennsylvania  R.  Co.  v.  Irwin  (1877)  85 
Pa.  336.  It  is  stated  that  not  only  did 
the  occupation  of  the  original  highway 
by  the  railroad  company  give  rise  to  the 
necessity  for  the  bridge,  but  that  neces- 
sity is  continued  for  the  benefit  of  the 
railroad  company;  that  if  the  company 
occupied  the  old  road  in  the  first  place, 
it  still  continues  the  occupancy  thereof, 
and  if  it  was  necessary  for  it  to  build 
the  bridge,  it  is  just  as  necessary  for  it 
to  rebuild  when  dilapidation  and  decay 
make  rebuilding  proper.  A  statute  is 
referred  to,  providing,  in  case  of  the  re- 
location of  a  public  highway  by  a  rail- 
road company  which  has  occupied  the 
original  highway,  that  it  shall  "cause 
the  same  to  be  reconstructed  forthwith 
at  its  own  proper  expense  on  the  most 
favorable  location  and  in  as  perfect  a 
manner  as  the  original  road."  This  is 
stated  to  manifest  an  intention  that  no 
additional  or  unwanted  burden  should  be 
cast  upon  the  public  by  the  company's 
use  of  the  old  road. 

But  where  *a  railway  company  which 
by  its  charter  is  to  so  erect  its  road  as  to 
not  obstruct,  impede,  or  endanger  the 
safety  of  the  public  upon  a  highway 
along  which  it  runs  has  applied  and  had 
appointed  commissioners  under  the  pro- 
visions of  its  charter  to  determine  wheth- 
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er  it  has  complied  with  the  provisions 
with  reference  to  the  highway,  the  de- 
cision of  such  commissioners  upon  this 
question  is  res  judicata,  and  the  railway 
company  cannot  thereafter  be  compelled 
to  relocate  its  road,  although  there  is 
more  travel  on  the  highway,  and  also  on 
the  railroad,  and  the  trains  run  much 
faster  on  the  railroad,  so  that  the  danger 
is  increased.  State  v.  New  Haven  &  N. 
Co.  (1877)  45  ConiL  331. 

The  duty  of  a  railroad  company  im- 
posed by  statute  may  be  enforced  by 
mandamus.  State  ex  rel.  Morris  v. 
Hannibal  &  St.  J.  R.  Co.  (1885)  86  Mo. 
13.  In  this  case  the  railroad  company 
had  occupied  the  entire  highway,  to  the 
exclusion  of  the  public  The  statute  in- 
volved made  it  the  duty  of  the  railroad 
company  to  so  construct  its  road  as  not 
to  prevent  the  public  from  using  any 
street,  road,  or  highway  along  or  across 
which  it  may  pass.  It  is  stated,  how- 
ever, that  the  duty  to  so  construet  the 
road  would  be  the  same  without  statute. 
The  mandatory  writ  may  specify  the  de- 
tails of  the  restoration.  People  ex  rel. 
Green  v.  Dutchess  &  C.  B.  Co.  (1874)  58 
N.  Y.  152. 

A  town  in  whose  limits  a  highway  is 
situated,  and  whose  duty  it  is  to  preserve 
and  protect  the  highways,  may  maintain 
an  action  to  compel  the  railroad  com- 
pany to  restore  a  highway  taken  by  it 
to  its  former  state  of  usefulness,  as  re- 
quired by  statute.  Jamestown  v.  Chi- 
cago, B.  &  N.  R.  Co.  (1887)  69  Wis.  648, 
34  N.  W.  728. 

It  has  been  held  that  laches  does  not 
run  against  the  public  in  favor  of  a  rail- 
road which  has  occupied  a  public  high- 
way without  constructing  a  substitute 
road  as  required  by  statute.  Norfolk  & 
W.  R.  Co.  V.  Carroll  County  (1909)  110 
Va.  95,  65  S.  B.  531.  Consequently,  the 
board  of  supervisors  could  insist  upon 
the  railroad  company  constructing  a 
substitute  road,  or  restoring  the  old 
highway  to  the  county,  although  it  had 
for  more  than  sixteen  years  been  con- 
tinuously running  trains  upon  the  road 
built  upon  the  bed  of  the  old  highway, 
and  a  substitute  highway  which  had  been 
provided  had  been  used  by  the  public. 
The  authorities  in  this  case,  upon  court 
procedure  at  the  time  of  constructing  the 
substitute  road,  refused  to  accept  it,  but 
the  matter  was  then  allowed  to  lapse. 
The  county  authorities  from  time  to  time 
worked  and  repaired  the  road  which  was 
constructed,  but  this  held  not  an  ac- 
ceptance of  the  road,  in  the  face  of  the 
express  refusal  of  record  by  the  county 
court  to  approve  and  accept  the  road  as 
L.R.A.1917C. 


a  proper  discharge  of  its  obligation  by 
the  railroad  company. 

The  failure  of  the  railroad  company 
to  comply  with  its  statutory  duty  to  put 
the  substituted  road  in  as  good  condition 
as  the  original  road  renders  it  liable  in 
damages  for  injuries  to  a  traveler  caused 
by  such  failure.  Hall  v.  Houston  &  T. 
C.  R.  Co.  (1908)  52  Twl  Civ.  App.  90, 
114  S.  W.  891.  The  statute  involved  in 
this  case  made  it  the  duty  of  the  com*- 
pany  to  restore  the  road  to  its  former 
state,  or  to  such  state  as  not  to  unneces- 
sarily impair  its  usefulness. 

In  Evansville  &  T.  H.  R.  Co.  v.  Crist 
(1888)  116  Ind.  446,  2  L.R.A.  450,  9  Am. 
St.  Rep.  866,  19  N.  E.  310,  it  was  held 
negligence,  for  which  the  railroad  com- 
pany was  liable  to  one  injured  thereby, 
for  the  railroad  company  to  fail  to  re- 
store to  its  former  state  a  highway  which 
it  had  occupied  for  a  distance  of  three- 
quarters  of  a  mile  with  its  road. 

The  owner  of  one  half  of  a  private 
road  was  held  entitled  to  recover  the 
penalty  under  a  statute  making  it  the 
duty  of  a  railroad  company  to  furnish 
a  substitute  road  in  case  it  was  neces- 
sary for  it  to  cross,  raise,  or  use  any  part 
of  any  road,  either  public  or  private,  so 
as  to  render  it  impassable  for,  or  danger- 
ous or  inconvenient  to,  persons  entitled 
to  the  use  thereof.  Llewellyn  v.  Glam- 
organ R.  Co.  [1898]  1  Q.  B.  (Eng.)  473, 
67  L.  J.  Q.  B.  N.  S.  305,  78  L.  T.  N.  S.  70, 
46  Week.  Rep.  290, 14  Times  L.  R.  204. 

It  being  the  duty  of  the  railroad  to  re- 
store the  highway,  it  has  been  held  that 
damages  to  a  landowner  for  noncompli- 
ance with  this  duty  cannot  be  recovered 
in  condemnation  proceedings  of  adjacent 
land  for  a  right  of  way.  Gear  v.  C.  C. 
&  D.  R.  Co.  (1876)  43  Iowa,  83. 

W.  A.  E. 
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Tax  —  inheritance  —  exercise  of  power 
of  appointment. 
Where  the  will  of  a  testator  who  died 
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Note.  —  For  inheritance  or  succession  tax 
on  property  cx>vered  by  power  of  appoint- 
mentt  see  note  to  Minot  v.  Stevens,  33  L.R.A. 
(N.S.)  236;  and  later  case,  State  ex  rel. 
Smith  V.  Probate  Gt.  50  L.R.A.(N.S.)  262. 
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before  the  enactment  of  the  Inheritance  Tax 
Law  created  a  life  estate  in  certain  stocks 
of  a  Kansas  corporation  in  favor  of  his 
widow,  and  bequeathed  the  remainder  to 
such  beneficiaries  as  might  be  named  in  a 
power  of  appointment  created  by  his  will 
and  conferrea  upon  his  widow,  the  remain- 
der thus  taken  is  part  of  the  testator's  es- 
tate, and  is  specifically  exempted  from  the 
payment  of  the  inheritance  tax  by  §  23  of 
the  act,  notwithstanding  the  power  of  ap- 
pointment was  exercised  after  the  act  took 
e£Fect. 

For  other  o^ues,  %ee  TaaseSf  V,  e,  m  Dig, 
1-62  N.  B. 

<  February  10,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Ck)urt  for  Shawnee 
County  in  plaintiff's  favor,  in  an  action 
brought  to  collect  an  amount  alleged  to  be 
due  under  the  Inheritance  Tax  Law  upon 
the  transfer  of  certain  shares  of  stock  in 
the  Santa  Fe  Railway.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  W.  Blair,  C.  A.  Magaw,  and 
T.  M.  LiUard,  for  appellant: 

Under  the  terms  of  §  13  of  the  statute 
defendant  is  not  liable  in  this  action. 

Long  V.  Culp,  14  Kan.  412;  Walker  v. 
The  Treasurer,  221  Mass.  600,  109  N.  E. 
647. 

The  exercise  of  power  of  appointment  is 
not  subject  to  the  inheritance  tax  under  the 
Kansas  statute. 

Blakemore  k  B.  Inheritance  Taxes,  116; 
Re  Harbeck,  161  N.  Y.  211,  55  N.  E.  850; 
Com  V.  Duffield,  12  Pa.  277;  Com.  v.  Wil- 
liams, 13  Pa.  29;  Emmons  v.  Shaw,  171 
Mass.  410,  50  N.  E.  1033 ;  Hoyt  v.  Hancock, 
65  N.  J.  Eq.  688,  55  Atl.  1004;  Black  v. 
State,  113  Wis.  205,  90  Am.  St.  Rep.  853, 
89  N.  W.  522 ;  Harmon  v.  Weston,  215  Mass. 
242,  102  N.  E.  470. 

The  Kansas  statute  is  not  retroactive. 

Ross,  Inheritance  Taxn.  52;  Blakemore 
&  B.  Inheritance  Taxes,  p.  69;  Re  Harbeck, 
161  N.  Y.  211,  55  N.  E.  850;  Walker  v. 
The  Treasurer,  221  Mass.  600,  100  N.  E. 
647;  Winn  v.  Schenck,  33  Ky.  L.  Rep.  615, 
110  S.  W.  827. 

Messrs.  S.  M.  Brewster,  Attorney  Gen- 
eral, S.  N.  Hawkes  and  J.  L.  Hunt,  Assist- 
ant Attorney  General,  for  appellee: 

The  tax  is  upon  the  succession. 

State  ex  rel.  Ise  v.  Cline,  91  Kan.  416,  50 
L.R.A.(N.S.)  991,  137  Pac.  932;  United 
SUtes  V.  Perkins,  163  U.  S.  625,  41  L.  ed. 
625,  16  Sup.  Ct.  Rep.  1073;  State  ex  rel. 
Taylor  v.  Guilbert,  70  Ohio  St.  229,  71  N. 
E.  636,  1  Ann.  Cas.  25;  Nunnomacher  v. 
State,  120  Wis.  190,  9  L.R.A.(N.S.)  121, 
108  N.  W.  627,  9  Ann.  Cas.  711;  Kingsbury 
V.  Chapin,  196  Mass.  533,  82  N.  E.  700,  13 
L.RJV.1917C. 


I  Ann.  Cas.  738 ;  State  v.  Mollier,  96  Kan. 
514,  L.R.A.1916C,  551,  152  Pac.  771. 

The  exercise  of  the  power  of  appoint- 
ment creates  the  succession. 

Re  Tillingbast,  94  Misc.  60,  157  N.  Y. 
Supp.  379;  Chanler  v.  Kclsey,  205  U.  8. 
466,  51  L.  ed.  882,  27  Sup.  Ct  Rep.  550; 
Mi  not  V.  Treasurer  ft  Receiver  General 
(Minot  v.  Stevens)  207  Mass.  588,  33  L.R.A 
(N.S.)  236,  93  N.  £.  973. 

Appointments  are  subject  to  taxation 
under  the  Kansas  law. 

2  Washb.  Real  Prop.  302;  Gibbons  v. 
Ogden,  9  Wheat.  1,  191,  6  L.  ed.  23,  69. 

The  law  is  not  retroactive. 

Chanler  v.  Kelsey,  205  U.  S.  466,  51  L. 


ed.  882,  27  Sup.  Ct.  Rep.  550;  Minot  v. 
Treasurer  &  Receiver  General  (Minot  v. 
Stevens)  207  Mass.  588,  83  L.R.A.(NJ3.) 
236,  93  N.  B.  973;  State  v.  Mollier,  96 
Kan.  514,  L.R.A.1916C,  551,  152  Pao.  771. 

Defendant  is  liable  regardless  of  the 
terms  of  §  13  of  the  statute. 

Re  Bronson,  150  N.  Y.  1,  34  L.R.A.  238, 
55  Am.  St.  Rep.  6S2,  44  N.  E.  707;  Greves 
V.  Shaw,  173  Mass.  205,  53  N.  B.  372; 
Moody  V.  Shaw,  173  Mass.  375,  53  N.  E. 
891;  Blaokstone  v.  Miller,  188  U.  S.  189, 
47  L.  ed.  439,  23  Sup.  Ct.  Rep.  277. 

Dawson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  the  state  to  collect  a 
sum  of  money  alleged  to  be  due  under  the  In- 
heritance Tax  Law  of  1915  upon  the 
transfer  of  certain  sliares  of  stock  in  the 
Santa  Fe  Railway.  The  state's  claim  to 
the  tax  is  thus  founded:  Simon  Lavan- 
burg,  a  citizen  of  New  York,  died  in  1904, 
bequeathing  a  life  interest  in  this  stock  and 
other  property  to  his  widow,  and  liestowing 
upon  her  the  power  of  appointment  of 
beneficiaries  to  enjoy  the  remainder  of  his 
estate  after  her  death.  To  these  bene* 
ficiaries  to  be  named  by  her  he  bequeathed 
this  remainder,  and  provided  for  the  dis- 
position of  that  renuiinder  if  his  widow 
failed  to  exeroise  the  power  of  appoint- 
ment.    The  will  reads: 

"Third.  Upon  the  death  of  my  said  wife 
I  direct  my  executors  to  pay  over  the  prin- 
cipal of  such  trust  fund,  or  as  much  thereof 
as  may  then  remain  in  their  hands,  to  such 
corporations  or  individuals,  and  in  such 
amounts,  as  my  said  wife  shall  by  her  last 
will  and  testament  direct,  and  I  give,  de- 
vise and  bequeath  the  same  acoordingly. 

"In  the  event  of  the  failure  of  my  said 
wife  to  dispose  of  the  whole  or  a  part  of 
said  principal  of  said  trust  fund,  then  sad 
in  that  case  I  direct  my  executors  to  divide 
the  same  in  manner  hereinafter  provided." 

Simon  Lavanburg's  widow,  also  a  resident 
of  New  York,  died  in  May,  1915,  and  in  her 
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will  she  exercised  the.  power  of  appoint- 
ment conferred  upon  her  by  her  husband's 
will.  Pursuant  thereto  the  Santa  Fe  stock 
belonging  to  her  husband's  estate  has  been 
transferred  by  the  defendant  trust  com- 
pany, and  the  question  for  review  is  whether 
the  state 'is  entitled  to  the  tax  under  these 
circumstances.  Pending  the  outcome  of 
this  action  the  sum  in  controversy  has  been 
deposited  in  a  Topeka  bank  by  negotiations 
of  counsel  for  the  parties. 

The  first  Inheritance  Tax  Law  of  1909 
(Laws  1909,  chap.  248,  Gen.  Stat.  1909, 
§§  9265,  9291),  repealed  by  chap.  330  of 
tlie  Laws  of  1913,  has  no  bearing  on  the 
case.  The  present  Inheritance  Tax  Law 
(Laws  1915,  chap.  357,  Gen.  Stat.  1916,  §§ 
U203-11229),  which  took  effect  on  April 
10,  1915,  governs,  if  the  state's  claim  falls 
within  its  terms. 

The  district  court  rendered  judgment  for 
the  plaintiff  on  an  agreed  statement  of 
facts,  and  the  defendant  appeals.  Only  the 
questions  of  law  require  our  attention,  and 
the  chief  and  controlling  one  of  these  arises 
on  the  effect  of  §  23  of  the  act,  which  pro- 
vides: "This  act  shall  not  apply  to  estates 
of  persons  deceased  prior  to  the  taking  ef- 
fect hereof." 

It  seems  clear  that  the  legislature  intend- 
ed that  this  statute  was  to  operate  pros- 
pectively. That  would  ordinarily  follow, 
not  because  a  retroactive  effect  could  not  be 
given,  but  that  such  construction  is  never 
given  unless  the  legisl&tiYe  intent  to  do  so 
is  clear  and  unequivocal.  I>ougla8  County 
V.  Woodward,  73  Kan.  238,  84  Pac.  1028; 
Wichita  v.  Wichita  R.  k  Light  Co.  96  Kan. 
606,  162  Pac.  768;  Lightner  v.  Prudential 
Ins.  Co.  97  Kan.  97,  102,  164  Pac.  227. 

To  whose  estate  did  this  Santa  Fe  stock 
belong;  to  that  of  Simon  Lavanburg,  who 
died  long  before  the  enactment  of  the  In- 
heritance Tax  Law,  or  to  that  of  his  widow, 
who  died  after  its  enactment?  Undoubted- 
ly the  stock  belonged  to  the  estate  of  Si- 
mon. He  disposed  of  it  absolutely  by  his 
will, — a  life  estate  to  his  widow,  and  the 
remainder  as  set  forth  ab6ve. 

It  is  true  that  it  was  after  the  enact- 
ment of  the  Law  of  1915  that  Latanburg's 
widow  exercised  the  power  of  appointment, 
but  it  is  not  possible,  without  ignoring  or 
minimizing  the  fair  intendment  of  §  23,  to 
find  language  in  the  statute  to  warrant  the 
imposition  of  the  tax  upon  the  exercise  of 
that  power  or  upon  the  taking  of  the  stock 
by  the  beneficiaries  under  its  exercise. 
What  language  in  the  statute  will  bear 
that  interpretation?  Counsel  lor  the  state 
contend  that  §  1  of  the  act  fixes  the  tax  and 
§  2  fixes  the  liability  of  the  executor  to  pay 
it.  We  doi  not  thus  read  §  1.  It  merely 
provided  that  all  property  (of  persons  * 
L.R.A.1917C.  62 


dying  after  the  act  takes  effect)  which 
passes  by  will  or  intestate  succession,  and 
gifts  made  in  contemplation  of  death,  with 
certain  exceptions,  are  liable  to  the  tax  in 
the  specified  classes  and  percentages  there- 
in set  forth.  Section  2  concerns  the  pay- 
ment of  the  taxes  due  under  the  act.  Sec- 
tion 3  touches  the  proposition.  It  reads: 
"In  every  <jase  where  IJiere  shall  be  a  be- 
quest or  grant  of  personal  estate  made  or 
intended  to  take  effect  in  possession  or  en* 
joyment  after  the  death  of  the  grantor,  to 
take  effect  in  possession  or  come  into  actual 
enjoyment  after  the  expiration  of  one  or 
more  life  estates  or  a  term  of  years,  wheth- 
er conditional  upon  the  happening  of  a 
contingency  or  dependent  upon  the  exercise 
of  a  discretion  or  subject  to  a  power  of  ap- 
pointment or  otherwise,  the  executor,  ad- 
ministrator or  grantor  may  deposit  with 
the  county  treasurer  a  sum  of  money  suf- 
ficient in  the  opinion  of  the  tax  commission 
to  pity  all  taxes  which  may  become  due 
upon  such  bequest  or  grants,"  etc. 

Section  27  contains  some  definitions  and 
rules  of  interpretation:  **The  words  'es- 
tate' and  'property,'  as  used  in  this  act, 
shall  be  taken  to  mean  the  real,  personal 
and  mixed  property  or  interest  therein  of 
the  testator,  intestate,  grantor,  bargainor, 
vendor  or  donor  which  shall  pass  or  be 
transferred  to  legatees,  devisees,  heirs,  next 
of  kin,  grantees,  donees,  vendees,  or  succes- 
sors, and  shall  include  all  personal  property 
within  or  without  the  state.  The  word 
'transfer,'  as  used  in  this  act,  shall  be  taken 
to  include  the  passing  of  property  or  any 
interest  therein  in  possession  or  enjoyment, 
present  or  future,  by  inheritance,  descent, 
devise,  succession,  bequest,  grant,  deed,  bar- 
gain, sale,  gift  or  appointerant  in  the  man- 
ner herein  prescribed.  The  word  'deced- 
ent,' as  used  in  this  act,  shall  include  the 
testator,  intestate,  grantor,  bargainor,  vend- 
or or  donor." 

Another  section  somewhat  pertinent 
reads:  "Sec.  13.  If  a  foreign  executor, 
administrator  or  trustee  assigns  or  trans- 
fers any  stock  in  any  national  bank  located 
in  this  state  or  in  any  corporation  or- 
ganized under  the  laws  of  this  state,  owned 
by  a  deceased  nonresident  at  the  date  of  his 
death  and  liable  to  a.  tax  under  the  pro- 
visions of  this  act,  the  tax  shall  be  paid  to 
Hm  county  treasurer  of  the  proper  county 
at  the  time  of  such  assignment  or  transfer ; 
and  if  it  is  not  paid  when  due,  sueh  execu- 
tor, administrator  or  trustee  shall  be  per- 
sonally   liable   therefor    until    it    is    paid. 


i> 


Section  3  relates  to  the  estates  of  per- 
sons who  have  died  since  the  enactment  of 
the  statute,  and  the  language,  "whether  con-^ 
ditional  upon  the  happening  of  a  eontin- 
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gency  or  dependent  upon  the  exercise  of  a 
discretion  or  subject  to  a  power  of  ap- 
pointment or  otherwise,"  is  a  dependent  and 
qualifying  phrase  which  relates  to  the  be- 
quests and  grants  made  by  the  grantor,  and 
which  take  effect  after  the  grantor's  death. 
The  shares  of  stock  sought  to  be  taxed  are 
of  that  nature,  except  that  they  pertain  to 
an  estate  of  one  who  died  prior  to  the  enact- 
ment. The  bequest  of  the  remainder  of 
them  was  to  take  effect  according  to  the 
will  of  Simon  "after  the  expiration  of  one 
or  more  life  estates  or  a  term  of  years,"  as 
the  statute  reads,  and  were  "dependent  up- 
on the  exercise  of  a  discretion"  and  "sub- 
ject to  a  power  of  appointment."  And  §  27 
declares  that  the  word  "  'property*  .  .  . 
shall  be  taken  to  mean  the  .  .  .  interest 
.  .  .  of  the  testator  ...  or  donor. 
.  .  .  The  word  'transfer*  .  .  .  shall 
.  .  .  include  the  passing  of  property  [of 
the  testator]  or  any  interest  therein  .  .  . 
by  .  .  .  gift  or  appointment  in  the 
manner  herein  prescribed." 

Read  this  statute  as  we  may,  we  arc 
turned  back  on  every  view  to  the  "estate  of 
the  testator,"  the  "property"  of  the  "testa- 
tor" or  "donor,"  the  "property"  or  "inter- 
est" of  the  "donor"  upon  which  the  legis- 
lature would  impose  a  tax  before  it  will 
consent  to  the  passing  of  the  testator's  or 
decedent's  property  to  the  beneficiary,  and 
the  act  avowedly  does  not  care  how  it 
passes,  whether  by  will,  intestate  succes- 
sion, or  by  appointment.  Not  only  does  the 
act  expressly  exempt  from  its  terms  the  es- 
tate and  property  of  persons  deceased  be- 
fore its  enactment,  but  it  must  be  held  that 
it  exempts  every  interest  therein.  §  27. 
Certainly  a  power  of  appointment — the 
right  to  designate  a  beneficiary  of  a  bequest 


of  property — is  an  interest  in  the  property. 
In  whose  property  is  it  an  interest?  Sure- 
ly it  is  an  interest  in  the  property  of  the 
testator,  of  the  person  who  created  the  pow- 
er of  appointment. 

We  are  asked  to  hold  that  the  tax  is  due 
because  the  property  of  one  who  died  be- 
fore the  law  was  enacted  now  passes  to  a 
person  named  in  a  power  of  appointment 
created  before  the  adoption  of  the  act,  but 
not  exercised  until  after  the  act  took  effect. 
No  fair  interpretation  of  the  act  will  war- 
rant this.  One  cannot  read  the  earlier  and 
later  decisions  in  New  York  and  Massachu- 
setts, based  upon  earlier  and  later  statutes 
of  those  states,  cited  and  discussed  in  Ross 
on  Inheritance  Taxation,  §§  40,  78,  79,  and 
in  an  instructive  note  in  33  L.R'. A.  ( N.S. ) 
236,  without  feeling  that  our  legislature  in- 
tended to  eliminate  the  probability  of  such 
controversies  when  it  incorporated  §  23  in 
the  Kansas  statute,  a  provision  not  found 
in  other  inheritance  tax  acts,  and  one  log- 
ically conflicting  with  the  inclusive  lan- 
guage of  the  later  New  York  and  Massachu- 
setts statutes  (N.  Y.  Laws  1897,  chap. 
284;  Mass.  Laws,  1909,  chap.  527),  which 
purposely  reach  out  to  tax  the  taking  of 
property  under  the  exercise  of  the  power  of 
tlie  donee  notwithstanding  the  property  be- 
longs to  the  estates  of  persons  who  died  be- 
fore the  adoptioDr  of  the  inheritance  tax 
laws  of  those  states.  The  plain,  unequivocal 
terms  of  §  23  intend  that  the  Act  of  1915 
should  not  affect,  either  directly  or  indirect- 
ly, the  estates  of  persons  who  died  before  its 
enactment. 

The  judgment  is  reversed,  with  instruc- 
tions to  enter  judgment  for  the  defendant 
on  the  agreed  statement  of  facts. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 

COMPANY,  Appt, 

v. 

KITTY  COMLEY. 

(173  Ky.  4;69,  191  S.  W.  96.) 

Railroad  —  defective  bell  at  croflsln^  — * 
Injury  —  liability. 

1.  A  railroad  company  which  maintains 
at  a  highway  crossing  a  defective  electric 
signal  which  will  sound  after  a  train  has 
passed  the  crossing  and  its  sounding  for 
the  approach  of  the  train  has  ceased  is 
liable  for  injury  to  one  attempting  to  drive 
across  the  track  after  the  passage  of  the 

^^,  ,  -  II        _— ^n  -    ----     • — ^ 

Note.  —  As  to  liability  of  railroad  com- 
pany for  frightening  horse  on  highway  by 
flagman  or  warning  device  at  crossing,  see 
annotation  following  this  case,  post,  982. 
L.RA..1917C. 


train  by  the  frightening  of  his  horse  by 
such  sounding. 

For  other  cases,  see  Railroads,  II.  d,  5,  in 
Dig.  1-52  K.  8. 

Same  —  duty  to  maintain  bell. 

2.  A  railroad  company  cannot  escape  lia- 
bility for  injury  to  one  attempting  to  drive 
across  its  track  at  a  highway  crossing  be- 
cause of  a  defective  electric  bell  maintained 
as  a  crossing  signal,  on  the  ground  that  it 
was  its  legal  duty  to  maintain  the  bell, 
since  it  had  a  choice  of  the  kind  of  protec- 
tion it  would  accord  travelers  at  the  cross- 
ing. 

For  other  cases,  see  Railroads,  II.  d,  S,  b,  in 
Dig.  1-52  N.  S. 

Evidence  •^  burden  of  proof  —  freedom 
from  fanlt. 

3.  A  railroad  company  which  maintains  a 
defective  electric  bell  at  a  highway  cross- 
ing, to  the  injury  of  one  attempting  to  drive 
across  its  track  by  its  unnecessary  ringing 
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when   no   train   was  approaching,   has  the  t 
burden  of  showing  freedom  from  fault  in 
the  maintenance  of  the  device. 
For  other  cases ^  see  Evidence,  II.  h,  1,  c,  in 
Dig.  1-52  N.  8, 

Damages  —  broken  hip. 

4.  An  award  of  $2,500  to  a  woman  sixty 
years  of  age,  of  previous  good  health  and 
reasonable  strength,  for  a  broken  hip,  which 
compels  her  to  walk  on  crutches,  is  not  ex- 
cessive. 
For  other  cases,  see  Damages,  HI.  i,  4»  <*>  *** 

Dig.  1-52  y.  8. 

(January  26,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Franklin  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligent  maintenance  of  a  defective  bell 
at  a  grade  crossing.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Guy  H.  Brlggs  and  Benjamin 
I>.  Warfield,  for  appellant: 

It  was  defendant's  legal  duty  to  have  the 
electric  bell  at  the  crossing. 

Chesapeake  &  0.  R.  Co.  v.  Gunter,  108 
Ky.  362,  56  S.  W.  527;  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  V.  Champ,  31  Ky.  L.  Rep.  1054, 

104  S.  W.  988;  Central  Kentucky  Traction 
Co.  V.  Glass,  144  Ky.  279,  137  S.  W.  1054; 
Southern  R.  Co.  v.  Winchester,  127  Ky.  144, 

105  S.  W.  167;  Southern  R.  Co.  v.  Thacker, 
156  Ky.  483,  161  S.  W.  236;  2  Thomp.  Neg. 
1901,  ed.  203 ;  Cleveland  C.  C.  &  St.  L.  R.  Co. 
V.  Sivey,  27  Ohio  C.  C.  248,  6  Ohio  C.  C.  N. 
S.  221,  33  Cyc.  1166,  1167;  3  Elliott,  Rail- 
roads, §  1264,  p.  630. 

There  is  no  evidence  that  defendant  failed 
to  exercise  ordinary  care  in  the  construc- 
tion and  maintenance  of  the  bell.  There- 
fore, the  court  should  have  told  the  jury, 
as  matter  of  law,  that  plaintiff  was  not 
entitled  to  recover. 

Louisville  &  N.  R.  Co.  v.  Mink,  168  Ky. 
394,  182  S.  W.  188;  Cincinnati,  N.  O.  k  T. 
P.  R.  Co.  V.  Frogg,  167  Ky.  6,  179  S.  W. 
1062;  Osborne  v.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  158  Ky.  176,  164  S.  W.  818,  Ann. 
Gas.  1915D,  449;  Stuart  v.  Nashville,  C. 
&  St.  L.  R.  Co.  146  Ky.  127,  142  S.  W. 
232;  Hughes  v.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  91  Ky.  626,  16  S.  W.  275;  Hurt  v. 
Louisville  &  N.  R.  Co.  116  Ky.  545,  76  S. 
W.  502;  Early  v.  Louisville,  H.  &  St.  L. 
R.  Co.  115  Ky.*13,  72  S.  W.  348;  Conway 
V.  Louisville  &  N.  R.  Co.  135  Ky.  229,  119 
S.  W.  206,  122  S.  W.  136;  Louisville  & 
N.  R.  Co.  V.  Long,  139  Ky.  299,  117  S.  W. 
359;  Caldwell  v.  Chesapeake  &  O.  R.  Co. 
155  Ky.  609,  160  S.  W.  158;  Brandenburg 
V.  Louisville  &  N.  R.  Co.  160  Ky.  59,  183 
S.  W.  246;  Chesapeake  k  O.  R.  Co.  v.  Steph- 
L.RJJL.1917C. 


ens,  168  Ky.  782,  182  S.  W.  938;  Louisville 
k  N.  R.  Co.  v.  Stewart,  131  Ky.  665,  116 
S.  W.  775;  Louisville  k  N.  R.  Co.  v.  Morton, 

121  Ky.  398,  89  S.  W.  243;  Interstate  Coal 
Co.  V.  Shelton,  152  Ky.  92,  153  S.  W.  1; 
Black  Diamond  Coal  &  Min.  Co.  v.  Price,  33 
Ky.  L.  Rep.  334,  108  S.  W.  345;  Bell-Knox 
Coal  Co.  V.  Gregory,  152  Ky.  415,  153  S. 
W.  465;  3  Elliott,  Railroads,  §  1177,  p.  382; 
Kentucky  Traction  k  Terminal  Co.  v. 
Humphrey,  168  Ky.  611,  182  S.  W.  854; 
Taylor  Coal  Co.  v.  Miller,  168  Ky.  719,  182 
S.  W.  920;  Louisville  &  N.  R.  Co.  v.  Daniel, 

122  Ky.  266,  3  L.R.A.(N.S.)  1190,  91  S. 
W.  69L 

There  is  no  presumption  of  negligence 
against  a  railroad  company  where  the  elec- 
tric gong  at  a  crossing  fails  to  ring,  and 
thereby  fails  to  warn  a  highway  traveler 
of  the  approach  of  a  train. 

Palmer  v.  Erie  R.  Co.  22  Ohio  C.  C.  N. 
S.  235. 

Messrs.  0*Rear  &  Williams,  for  appel- 
lee: 

It  was  the  dutv  of  defendant  to  use  such 
means  to  give  warning  of  the  approach  of 
trains  as,  considering  the  character  of  the 
crossing,  were  reasonably  sufficient  to  warn 
travelers  of  their  approach;  and  the  jury 
are  the  judges  of  the  reasonable  sufficiency 
of  the  means  actually  employed. 

Chesapeake  &  0.  R.  Co.  v.  Gunter,  108 
Ky.  366,  56  S.  W.  527;  Louisville,  H.  k  St. 
L.  R.  Co.  v.  Lyon,  22  Ky.  L.  Rep.  544,  58 
S.  W.  434. 

Whenever  a  thing  which  causes  injury  is 
shown  to  be  under  the  management  of  the 
defendant,  and  the  accident  is  such  as,  in 
the  ordinary  course  of  things,  does  not 
happen  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  an  explanation  by 
the  defendant,  that  the  accident  arose  from 
a  want  of  care. 

Esberg-Gunst  Cigar  Co.  v.  Portland,  34 
Or.  282,  43  L.R.A.  435,  75  Am.  St.  Rep.  651, 
55  Pac.  961;  Shearm.  k  Redf.  Neg.  5th  ed. 
§  59;  Louisville  Lighting  Co.  v.  Owens,  32 
Ky.  L.  Rep.  283,  105  S.  W.  435;  Paducah 
Traction  Co.  v.  Baker,  130  Ky.  360,  18 
L.R.A.{N.S.)  1185,  113  S.  W.  449. 

Evidence  of  vagaries  of  this  bell  at  other 
times  was  competent. 

Georgetown  k  D.  R.  Turnp.  Road  Co.  v. 
Cannon,  12  Ky.  L.  Rep.  257;  Carpenter  v. 
Laswell,  23  Ky.  L.  Rep.  686,  63  S.  W.  609. 

Sampson,  J.,  delivered  the  opinion  of  the 
court: 

Alleging  that  she  received  a  serious  in- 
jury to  her  person,  due  to  the  back-ringing 
of  a  signal  bell  maintained  by  appellant  at 
a  grade  crossing,  the  appellee,  Mrs.  Kitty 
Comley,  instituted  this  action  in  the  Frank- 
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lin  circuit  court  to  recover  damages.  The 
injury  of  which  she  complains  happened  in 
May,  3913,  at  a  point  on  the  Glenn's  Creek 
pike  where  the  defendant  railroad  company's 
track  crosses  the  same,  at  grade,  about  1 
mile  east  of  the  city  of  Frankfort.  At  this 
point,  an  admittedly  dangerous  crossing, 
the  railroad  company  had  theretofore  erect- 
ed and  was  maintaining  an  electric  signal 
bell,  which  was  intended  to  and  did,  on  the 
approach  of  trains  from  either  side  of  the 
crossing,  ring  so  as  to  warn  travelers  on 
the  highway  of  the  coming  train.  The  bell 
is  about  9  or  10  inches  in  diameter,  and 
can  be  heard  about  600  yards.  The  ringing 
would  begin  when  a  train,  approaching  the 
crossing  from  either  side,  reached  a  point 
about  2,000  feet  distant  therefrom.  On 
either  side  of  the  crossing  the  track  curves, 
and  passes  through  a  cut,  which  is  of  such 
depth  as  to  obstruct  the  view  and  prevent 
a  traveler  on  the  pike  from  seeing  the  on- 
coming train,  as  well  as  to  obstruct  the  view 
of  the  enginemen  in  charge  of  the  trains. 
To  warn  the  traveling  public,  and  thus 
avoid  injury,  the  railroad  company  installed 
the  electric  signal  bell,  complained  of  in 
the  petition. 

The  plaintiff,  Mrs.  Comley,  and  two  neigh- 
bors, were  driving  on  the  pike  in  an  open 
top  buggy,  towards  Frankfort.  The  vehicle 
was  drawn  by  a  single  horse,  which  Mrs. 
Comley  had  often  driven  on  the  same  road, 
and  which  she  alleges  was  reasonably  safe, 
gentle,  and  a  well-broken  animal.  As  they 
approached  the  crossing  in  question,  the 
electric  signal  bell  was  ringing,  indicating 
the  approach  of  a  train  to  the  said  crossing, 
and  in  fact  said  train  was  making  such 
noise  as  to  warn  her  that  it  was  coming. 
To  avoid  injury  she  caused  the  horse  to  be 
stopped  about  30  feet  before  it  reached  the 
track,  and  there  remain  until  the  train 
passed,  and  the  signal  bell  ceased  to  ring. 
Thereupon  she  directed  the  young  man  in 
the  buggy  to  drive  on,  which  he  did.  The 
signal  bell  was  located  on  a  post  8  or  10 
feet  high,  situated  near  the  edge  of  the 
highway,  and  on  the  right  of  way  of  the 
railroad  company.  When  the  buggy  had 
crossed  the  track,  and  the  head  of  the  horse 
was  opposite  and  near  the  post  on  and  to 
which  the  signal  bell  was  attached,  the  bell, 
without  warning  to  plaintiff,  again  suddenly 
commenced  to  ring,  which  ringing  frightened 
the  horse,  causing  it  to  shy  and  whirl 
around,  throwing  or  causing  Mrs.  Comley  to 
fall  from  the  buggy  to  the  ground,  and 
breaking  her  leg  near  her  hip.  This  last 
ringing  of  the  bell  is  called  in  the  record 
**back-ringing,"  and  this  resulted  from  a 
defective  condition  of  the  mechanism  operat- 
ing the  bell.  At  this  time  she  was  a  woman 
about  sixty  years  of  age,  but  in  good  health 
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and  of  reas(Miable  strength.  From  this  in- 
jury she  had  not,  at  the  time  of  the  trial  in 
the  lower  court  in  September,  1915,  fully 
recovered,  but  was  obliged  to  go  about  on 
crutches. 

The  question  is:  Can  the  plaintiff  recover 
for  an  injury  occasioned  her  by  unnecessary 
back-ringing  of  a  defective  signal  bell  at  a 
railroad  croesing,  frightening  her  horse  and 
causing  her  to  be  thrown  from  the  buggy 
to  the  ground.  This  question  appears  to  be 
res  Integra  in  this  jurisdiction.  The  defend- 
ant company,  prosecuting  this  appeal  to 
reverse  the  judgment,  relies  upon  the  fol- 
lowing five  grounds:  First.  The  plaintiff's 
petition  does  not  support  the  verdict  and 
judgment.  Second.  It  was  defendant's  legal 
duty  to  have  the  electric  bell  at  the  crossing, 
and  it  is  not,  therefore,  liable  for  the  in- 
jury. Third.  There  is  no  evidence  that  the 
defendant  failed  to  exercise  ordinary  care 
in  the  construction  and  maintenance  of  the 
bell;  therefore  the  court  should  have  told 
the  jury,  as  a  matter  of  law,  that  plaintiff 
was  not  entitled  to  recover.  Fourth,  The 
damages  are  excessive.  Fifth.  The  court 
gave  the  jury  erroneous  instructions  on 
plaintiff's  motion.  These  will  be  considered 
in  the  order  named. 

The  plaintiff  in  her  petition,  omitting  the 
formal  parts,  alleges  that  this  highway  was 
much  frequented  by  people  going  to  and  re- 
turning from  the  city  of  Frankfort  and  else- 
where, and  "the  plaintiff  says  that  at  the 
intersection  of  the  said  pike  and  railroad 
crossing  this  defendant  negligently  placed, 
constructed,  managed,  and  operated  an  elec- 
tric alarm  or  signal  bell,  which  was  origi- 
nally so  improperly  and  faultily  constructed, 
or  was  suffered  and  permitted  to  be  and  re- 
main out  of  repair, — ^plaintiff  does  not 
know  which, — as  that  same  would  ring 
loudly,  and  make  unusual  and  startling 
noises,  such  as  would  and  did  frighten 
horses  of  ordinary  gentleness."  Continuing, 
plaintiff  in  substance  alleges  that  the  horse 
was  of  ordinary  gentleness;  that  the  bell 
suddenly  and  unnecessarily,  when  no  train 
was  approaching,  began  to  ring  loudly  and 
make  frightening  noises,  and  did  frighten 
her  horse,  and  cause  it  to  suddenly  turn 
the  buggy  and  throw  the  plaintiff  to  the 
ground,  and  cripple  her,  from  which  she  has 
suffered  and  will  suffer  great  pain.  The  de- 
fendant company  is  charged  with  negligence 
in  the  installation,  maintenance,  and  con- 
trol of  the  signal  bell,  with  having  at  the 
said  crossing  a  defective  signal  bell,  that 
unnecessarily  back-rang,  giving  off  loud 
noises,  at  an  unexpected  moment,  and  when 
to  do  so  was  reasonably  calculated  to  fright- 
en a  horse  of  ordinary  gentleness,  at  a  time 
when  the  plaintiff  was  driving  along  the 
highway,  as  she  had  a  right  to  do,  which 
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noise  caused  her  horse  to  suddenly  turn 
the  buggy,  with  the  resuUiog  injury.  When 
the  train  passed,  the  plaintiff  had  the  right 
to  presume  thi^t  the  way  was  clear,  and  to 
proceed  on  her  way.  The  bell  had  ceased 
to  ring.  The  crossing  was  clear  and  ap- 
parently safe.  She  was  guilty  of  no  wrong 
or  violation  of  duty  in  attempting  to  pro- 
ceed. She  could  not  foresee  the  back -ringing 
of  the  bell,  or  know  of  the  defective  condi- 
tion of  the  device.  Undoubtedly  the  allega- 
tions of  the  petition  are  sufficient  to  support 
the  judgment. 

It  was  the  right  of  the  defendant  company 
to  have  and  maintain  the  signal  bell  at  the 
crossing,  but  it  was  not  required  to  do  so. 
It  might  have  placed  there  a  flagman  or 
gate  to  warn  the  public  of  approaching 
trains,  but  instead  it  chose  to  rely  up- 
on the  signal  bell.  If  the  crossing  was 
extrahazardous,  as  appears  here  to  be 
the  case,  it  was  incumbent  upon  the  defend- 
ant company  to  exercise  extra  care, — care 
commensurate  with  the  extra  danger;  and 
likewise  it  was  the  duty  of  the  plaintiff, 
and  others  using  the  said  crossing,  to  exer- 
cise care  in  keeping  with  the  added  danger. 
While  the  defendant  company  had  the  right 
to  maintain  the  signal  bell,  it  was  its  duty 
to  do  so  in  a  manner  not  calculated  to 
bring  injury  to  a  member  of  the  public,  hav- 
ing the  right  to  and  using  the  highway. 
The  bell  was  exclusively  under  its  control 
and  management.  The  defendant,  having 
created  at  that  crossing  extraordinary  dan- 
ger, was  required  to  exercise  extraordinary 
care.  Chesapeake  &  0.  R.  Co.  v.  Gunter,  108 
Ky.  362,  66  S.  W.  627. 

There  is  some  contrariety  of  evidence  as 
to  what  care  the  defendant  company  em- 
ployed to  have  the  signal  bell  in  condition 
to  perform  its  functions,  and  defendant  com- 
pany asserts  that  tliere  is  no  evidence  for 
the  plaintiff  that  the  bell  was  not  properly 
installed  or  maintained.  The  wrong  com- 
plained of  is  the  back-ringing  of  the  bell. 
The  bell  did  not  back-ring  except  when  out 
of  order.  Defendant  says,  however,  that  it 
cannot  be  held  liable  because,  by  the  exer- 
cise of  ordinary  care,  it  did  not  and  could 
not  have  discovered  the  defect  in  the  bell 
in  time  to  have  saved  the  accident.  Evi- 
dence was  introduced  on  this  point  and  was 
passed  upon  by  the  jury. 

It  must  be  conceded,  however,  that  this 
bell  is  to  the  public  a  strange  device,  but 
slightly  understood  in  its  mechanical  con- 
struction, and  exclusively  under  the  man- 
agement and  control  of  the  company.  In 
such  cases,  it  has  been  repeatedly  held  that 
where  the  accident,  injury,  and  the  circum- 
stances under  which  they  occur  are  shown 
by  the  plaintiff,  and  whether  the  injury  re- 
sulted from  negligence  is  peculiarly  within 
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the  knowledge  of  the  defendant  company, 
the  burden  shifts  upon  it  to  establish  its 
freedom  from  fault.  This  doctrine  has  often 
been  applied  by  the  courts,  not  only  in  this 
state,  but  generally  throughout  the  several 
states.  This  signal  bell  rang  at  an  inoppor- 
tune and  unnecessary  time,  through  some 
fault  in  the  bell  or  its  mechanism,  and  its 
ringing  was  the  proximate  cause  of  the 
injury.  The  bell  was  out  of  order;  of  this 
there  is  no  doubt.  It  unnecessarily  back- 
rang;  this  resulted  from  a  defect  in  the 
bell  or  its  attachments;  it  was  not  intended 
so  to  do,  and  did  not,  in  the  usual  and  ordi- 
nary course,  under  proper  care,  management, 
and  inspection.  Plaintiff  was  not  in  fault, 
but  was  exercising  due  care.  If  defendant 
company,  instead  of  the  bell,  had  placed  a 
flagman  at  the  crossing,  and  as  plaintiff 
drove  across  the  tracks  the  flagman  had 
suddenly,  unexpectedly,  and  unnecessarily 
thrown  his  signal  flag  in  the  face  of « the 
horse,  frightening  it,  and  injury  had  re- 
sulted, would  it  be  contended  that  defend- 
ant was  not  liable? 

Defendant,  however,  insists  that  the  plain- 
tiff had  the  burden  of  proof,  and  did  not 
sustain  it  by  evidence,  and  did  not  show 
negligence  on  the  part  of  the  company,  and 
negligence  cannot  be  presumed.  Ordinarily 
negligence  cannot  be  presumed;  but,  as 
above  stated,  in  oases  of  this  character, 
when  the  accident,  injury,  and  surrounding 
circumstances  are  shown,  it  rests  with  the 
defendant  to  make  the  explanaticm,  if  it 
so  desires,  and  to  show  it  exercised  due  care. 
''Res  ipsa  loquitur."  The  thing  speaks  for 
itself.  The  bell  was  wholly  and  completely 
under  the  control  and  management  of  the 
defendant  company,  and  whether  the  bell 
and  its  attachments  were,  or  not,  properly 
inspected  and  kept  in  order,  was  peculiarly 
within  the  knowledge  of  the  defendant  com- 
pany and  its  servants,  and  not  in  plaintiff, 
and  when  plaintiff  produced  evidence  of  the 
accident,  injury,  and  surrounding  circum- 
stances, the  burden  was  cast  upon  the  de- 
fendant company  to  show  it  is  not  guilty 
of  the  negligence  charged. 

Proof  of  an  injury  occurring  as  the  proxi- 
mate result  of  an  act  of  the  defendant 
which  could  not  usually,  if  done  with  due 
care,  have  injured  anyone,  is  enough  to 
make  out  a  presumption  of  negligence. 
When  a  thing  which  causes  an  injury  is 
shown  to  be  under  the  management  of  the 
defendant,  and  the  accident  is  such  as,  in 
the  ordinary  course  of  things,  does  not 
happen  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  of  the 
defendant,  that  the  accident  arose  from  a 
want  of  care.  Shearm.  St  Redf.  Neg.  §  69; 
*  Paducah  Traction  Co.  v.  Baker,   130  Ky. 
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360,  18  L.R.A.(N.S.)  1185,  113  S.  W.  449;  | 
Shinn  Glove  Co.  v.  Sanders,  147  Ky.  349, 
144  S.  W.  11;  Louisville  Lighting  Co.  v. 
Owens,  32  Ky.  L.  Rep.  283,  105  S.  W.  435; 
Louisville  &  N.  R.  Co.  v.  Mink,  168  Ky. 
394,  182  S.  W.  188;  Griffen  v.  Manice, 
166  N.  Y.  188,  52  L.R.A.  922,  82  Am.  St. 
Rep.  630,  59  N.  E.  926,  9  Am.  Neg.  Rep. 
336. 

The  defendant  company  had  the  right  to 
show,  and  did  in  fact  undertaJce  to  show, 
by  the  evidence,  that  the  bell  was  properly . 
installed,  and  was  thereafter  kept  in  good 
working  order;  and  this  was  one  of  the  is- 
sues submitted  to  the  jury  on  the  evidence. 
The  jury  heard  all  of  this,  and  in  its  pro- 
vince as  judge. of  the  facts  found  against 
the  defendant,  as  it  might  well  have  done 
under  the  evidence.  The  prima  facie  case 
made  by  the  plaintiff,  like  any  other  such 
case,  may  be  overcome  by  the  proof  from 


defendant.  The  jury  is  not  constrained  to 
find  in  favor  of  the  prima  facie  case.  Tliat 
depends  upon  the  inference  drawn  from  the 
weight  of  the  evidence. 

The  plaintiff,  Mrs.  Comley,  suffered  a 
very  severe  injury.  At  her  age  and  time  of 
life  a  broken  hip  is  indeed  a  calamity.  Ac- 
cording to  the  evidence  had  on  the  trial,  she 
is  compelled  to  walk  on  crutches.  In  view 
of  these  facts,  we  do  not  think  'the  verdict  of 
$2,500  is  excessive,  or  that  it  could  be  said 
that  the  verdict  appears  to  have  been  ren- 
dered under  the  influence  of  passion  or  prej- 
udice. 

The  instructions  given  by  the  lower  court 
fairly  present  the  law  of  the  case, ,  and  we 
perceive  no  prejudicial  error  to  the  defend- 
ant therein.  The  court  gave  all  instructions 
offered  by  defendant's  counsel,  and  that  ful- 
ly presented  its  side  of  the  case. 

Judgment  affirmed. 


Aimotatioii — Liability  of  railroad  company  for  frightening  horse  on  high- 
way by  flagman  or  warning  device  at  eroeting. 


Qenerally  as  to  frightening  of  horse, 
see  Index  to  L.R.A.  Notes,  "Horses.*' 
Generally  as  to  conduct  of  flagman  as 
ajffecting  liability  for  injury  at  crossing', 
see  note  to  Roby  v.  Kansas  City  Southern 
R.  Co.  41  L.R.A.(N.S.)  355.  As  to  opera- 
tion of  safety  gates,  see  note  to  McLen- 
nan V.  North  Carolina  R.  Co.  33  L.R.A. 
(N.S.)  988;  and  as  to  duty  of  traveler 
going  upon  railroad  crossing  when  gates 
are  open,  see  notes  to  Koch  v.  Southern 
California  R.  Co.  4  L.R.A.(N.S.)  521,  and 
Delaware,  L.  &  W.  R.  Co.  v.  Welshman, 
L.R.A.1916E,  821. 

The  present  annotation  does  not  cover 
cases  of  fright  caused  by  lights  or  sig- 
nals from  locomotives,  cars,  or  trains, 
but  is  conflned  to  methods  of  signaling 
maintained  at  crossings,  such  as  bells, 
fl^s,  gates,  etc. 

Louisville  &  N.  R.  Co.  v.  Comlet, 
ante,  978,  seems  to  have  been  the  only 
case  to  pass  upon  the  question  of  the 
liability  of  a  railroad  company  for  the 
frightening  of  a  horse  by  the  "back- 
ringing''  of  an  automatic  electric  sig- 
nal bell  negligently  maintained  at  a 
crossing. 

However,  a  few  other  cases  have  in- 
volved the  question  of  liability  where 
the  fright  was  caused  by  the  operation 
or  action  of  other  forms  of  signaling  de- 
vices. 

Thus,  in  Gray  v.  New  York  C.  &  H.  R. 

R.  Co.  (1902)  77  App.  Div.  1,  78  N.  Y. 

Supp.  653,  where  a  traveler,  as  a  matter 

of  precaution,  drove  into  a  yard  to  avoid 

fright  of  his  horse  at  a  train  standing 

•^ear  a  crossing,  and,  as  the  train  began 
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to  move,  drove  back  into  the  highway, 
and,  upon  being  invited  to  cross  by  the 
crossing  gateman,  who  raised  his  gates 
as  the  train  cleared  the  crossing,  drove 
forward  at  a  slow  trot,  watching  the 
horse,  the  crossing,  and  the  gateman,  but, 
as  the  crossing  was  neared,  the  gates 
were  suddenly  lowered  in  front  of  the 
horse  because  of  another  approaching 
train,  causing  it  to  take  fright  and  run 
away,  it  was  held  error  for  the  court  to 
nonsuit  the  plaintiff,  the  court  saying 
that  it  was  for  the  jury  to  say  whether 
the  conduct  of  the  gateman  was  or  was 
not  improper  and  negligent.  In  this  case 
there  was  also  some  evidence  to  indicate 
that  the  fright  of  the  horse  was  caused 
by  the  approaching  train  rather  than  the 
sudden  lowering  of  the  gates,  but  it  was 
held  that  it  was  not  of  special  imjwrt- 
ance  whether  the  horse  was  scared  by 
the  passage  of  the  train  or  by  the  un- 
expected and  abrupt  lowering  of  the 
gates,  or  by  both  together.  And  in  Put- 
man  V.  New  York  C.  &  H.  R.  R.  Co. 
(1888)  47  Hun  (N.  Y.)  439,  where,  after 
plaintiff  had  driven  upon  the  tracks  at  a 
crossing  guarded  by  gates,  the  gateman, 
seeing  an  approaching  engine,  lowered 
the  gates  and  then  stopped  and  raised 
them  a  little,  making  such  a  noise  as  to 
cause  the  plaintiff's  horse  to  run  away, 
a  judgment  based  upon  the  negligent  acts 
of  the  defendant  in  managing  the  gate 
was  upheld.  So,  in  Phillips  v.  New  York 
C.  &  H.  R.  R.  Co.  (1889)  53  Hun,  634,  3 
Silv.  Sup.  Ct.  5,  6  N.  Y.  Supp.  621,  which 
arose  out  of  the  same  accident  involved 
in  the  Putman  CasOi  but  in  which  the 
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jury  specifically  found  that  the  gate  hit 
the  horse  in  the  head  when  it  was 
lowered,  the  railroad  company  was  held 
liable,  the  decision  being  based  upon  the 
negligent  operation  of  the  gate  by  de- 
fendant's servant.  Another  case  where- 
in a  horse  was  frightened  by  being  struck 
by  a  lowering  gate  is  MoLellan  v.  North 
Carolina  R.  Co.  (McLennan  v.  North 
Carolina  R.  Co.)  (1911)  156  N.  C.  1,  33 
L.R.A.(N.S.)  988,  70  S.  E,  1066,  where- 
in it  was  held  that  a  railroad  company 
which  begins  to  lower  a  safety  gate  at  a 
street  crossing  upon  the  approach  of 
a  train  at  a  time  when  a  traveler,  driving 
a  horse,  is  upon  the  track,  and  who,  hav- 
ing been  warned  by  a  gong  sounded  ac- 
cording to  the  custom  of  the  company  as 
a  warning  to  get  off  the  tracks  because 
the  gates  are  about  to  be  lowered,  is  at- 
tempting to  hasten  his  horse  off  the 
track^  is  bound  to  arrest  the  descent  of 
the  gate  so  as  to  give  the  traveler  oppor- 
tunity to  escape;  and  that  where  it  does 
not  do  so,  but  continues  to  lower  the  gate 
until  it  strikes  the  horse,  causing  it  to 
plunge  forward,  to  the  traveler's  injury, 
it  is  negligent  and  liable  for  the  dam- 
ages resulting  from  such  injury  (general- 
ly as  to  the  duty  of  a  railroad  company 
as  to  operation  of  safety  gates  at  cross- 
ings, see  note  to  this  case  in  33  L.R.A. 
(N.S.)  988). 

But  it  seems  that  a  railroad  company 
is  not  liable  for  fright  of  a  horse  caused 
by  a  proper  crossing  signal  where  the 
driver  voluntarily,  and  acting  upon  his 
own  responsibility,  approaches  a  cross- 
ing, as  in  such  a  ease  the  fright  would 
be  the  result  of  risks  naturally  and 
reasonably  incident  to  the  operation  of  a 
railroad.  See  dicta  in  Gray  v.  New  York 
C.  &  H.  R.  R.  Co.  (N.  Y.)  supra,  to  the 
effect  that  no  recovery  could  be  had  in 
such  a  case  for  fright  caused  by  the 
proper  lowering  of  crossing  gates. 


But  it  has  been  held  that  even  the 
operation  of  a  crossing  signal  in  the 
manner  intended  and  as  a  warning  of  an 
approaching  train  will  not  relieve  the 
railroad  company  from  liability  for 
frightening  a  horse  where  such  oper- 
ating in  itself  constitutes  a  negligent  or 
improper  mode  of  warning.  Thus,  in 
Johnston  v.  New  York  &  L.  B.  R.  Co. 
(1900)  65  N.  J.  L.  421,  47  Atl.  586,  it  was 
held  to  be  a  question  of  fact  for  the  jury 
whether  or  not  the  maintenance  by  a 
railroad  company  of  a  mechanical  con- 
trivance in  a  public  highway  for  raising 
a  red  flag  as  a  warning  against  the  ap- 
proach of  a  train,  and  the  sudden  raisins: 
of  such  flag  without  warning,  in  front  of 
plaintiff's  horse,  whereby  the  horse  was 
frightened,  resulting  in  injury,  constitut- 
ed negligence  which  was  the  proximate 
cause  of  the  injury. 

The  question  of  the  liability  of  a  rail- 
road company  for  fright  of  a  horse 
caused  by  a  crossing  sign  was  also  in- 
volved in  Thompson  v.  New  York  C.  A  H. 
R.  R.  Co.  (1914)  164  App.  Div.  117,  149 
K.  Y.  Supp.  611,  but  in  this  case  the 
fright  was  due  to  the  rattling  of 
the  sign  by  a  sudden  gust  of  wind  as  the 
plaintiff's  horse  was  passing,  the  boards 
and  braces  on  the  sign  having  become 
loose  or  ^^shaky"  so  that  the  wind  would 
cause  it  to  rattle  or  creak.  For  the  in- 
juries resulting  from  this  fright  it  was 
held  that  the  railroad  company  was  not 
liable,  the  court  maintaining  that  the 
ordinary  care  required  of  the  company 
with  respect  to  the  condition  of  the  cross- 
ing sign  would  not  hare  led  it,  in  the 
ezercifie  of  reasonable  prudence  and  fore- 
sight, to  apprehend  that  a  creaking  or 
rattling  caused  by  a  loosening  up  of  the 
parts  would  so  frighten  a  horse  as  to 
cause  an  accident.  G.  J.  C. 


UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS,    EIGHTH    CIRCUIT. 

CHICAGO,     BURLINGTON,     &     QUINCY 
RAILROAD  COMPANY,  Plff.  in  Err., 

▼. 
DAVID  A.  GELVIN. 

(238  Fed.  14.) 

Damages  •*  injury  to  cattle  -^  conjec- 
tural lOflS. 

1.  The  difference  in  value  of  cattle  immedi- 
ately before  and  after  a  fire  which  stamp- 
eded and  injured  them,  for  which  defendant 
is  liable,  cannot  be  determined  by  evidence 
L.R.A.1017C. 


as  to  their  probable  weight  at  time  of  mar- 
keting several  months  later,  in  view  of  their 
class  and  the  food  given  them,  if  there  had 
been  no  fright,  as  compared  with  what  they 
actually  weighed,  and  the  advantage  which 
the  assumed  greater  weight  would  have 
given  them  on  the  market;  at  least,  where 
there  is  also  evidence  of  conditions  causing 
their  illness  for  which  defendant  was  not 
responsible. 

For  other  caaea^  see  Damages^  III.  j,  in  Dig, 
1-52  N.  8. 

Note.  *-  As  to  liability  for  injury  to  ani* 
mal  from  fright  caused  by  wrongful  act,  see 
annotation  following  this  case,  post,  991. 
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Proximate  cause  — ■  setting  out  fire  — 
fright. 

2.  Negligently  setting  fire  to  a  pasture  is 
not  the  proximate  cause  of  the  stampeding 
and  injury  of  cattle  therein  when  frightened 
by  the  fire,  so  that  they  subsequently  fail 
to  take  on  flesh,  since  such  result  could  not 
have  been  anticipated  from  the  negligence. 
For  other  cdses,  see  Proximate  Cause,  X,  in 

Dig.  1-52  y.  8. 

Fright  —  injury  to  animal  by  —  liabil- 
ity for. 

3.  One  frightening  cattle  by  negligently 
setting  fire  to  the  pasture  where  they  are 
kept,  so  that  they  stampede  and  become 
overheated,  is  not  liable  for  their  consequent 
failure  to  develop  as  they  otherwise  would 
have  done,  so  that  they  are  light  in  weight 
when  they  are  sent  to  market. 

For  other  oases,  see  Fright,  in  Dig,  1-52 
N.  8, 

Damages  —  destruction  of  pasture. 

4.  The  damages  for  destruction  of  the 
pasture  on  a  tract  of  land  is  the  fair  rental 
value  of  the  land  for  the  season  or  part  of 
season  during  which  the  destruction  took 
place,  together  with  the  time  necessary  to 
restore  the  pasture  by  reseeding. 

For  other  cases,  see  Damages,  III.  k,  2,  in 
Dig.  1-52  y.  8. 

(November  10,  1916.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  St.  Joseph  Divi- 
sion of  the  Western  District  of  Missouri, 
Van  Valkenburgh,  District  Judge,  to  review 
a  judgment  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  stam- 
pede of  an  injury  to  plaintiff's  cattle,  al- 
leged to  have  been  caused  by  the  negligent 
setting  out  of  a  fire  by  defendant,  and  to 
recover  damages  for  the  destruction  of  the 
grass  in  plaintiff's  pasture  by  said  fire.  Re- 
versed in  part. 

The  facts  are  stated  in  the  opinion. 

Argiied  before  Hook  and  Adams,  Circuit 
Judges,  and  Elliott,  District  Judge. 

Messrs.  M.  6.  Roberts,  Culver  A 
Phillip,  O.  M.  Spencer,  and  E.  M.  Spen- 
cer for  plaintiff  in  error. 

Messrs.  B.  R.  Martin  and  John  E.  Dol- 
man, for  defendant  in  error: 

It  was  for  the  jury  to  determine,  under 
proper  instructions  from  the  court,  what 
was  the  proximate  cause  of  the  injuries 
complained  of. 

IkOssouri,  K.  k  T.  R.  Co.  v.  Byrne,  40  C. 
C.  A.  402,  100  Fed.  359;  Milwaukee  ft  St. 
P.  R.  Co.  V.  Kellogg,  94  U.  S.  489,  24  L. 
ed.  256;  Union  P.  R.  Co.  v.  Fuller,  122  C. 
C.  A.  369,  204  Fed.  48;  The  Santa  Rita 
(Soci4t6  Nouvelle  D'Armement  v.  United 
States  S.  S.  Co.)  30  L.R.A.(N.S.)  1210,  100 
C.  C.  A.  360,  176  Fed.  890;  Choctaw,  0.  & 
G.  R.  Co.  V.  Holloway,  191  U.  S.  334-339, 
48  L.  ed.  207-210,  24  Sup.  Ct.  Rep.  102,  15 
L.RJ^.1917C. 


Am.  Neg.  Rep.  235;  Texas  k  P.  R.  Co.  t. 
Bigger,  239  U.  S.  330,  60  L.  ed.  310,  36  Sup. 
Ct.  Rep.  127. 

The  cattle  were  injured  as  a  direct  and 
proximate  result  of  the  fire,  and  while  the 
first  count  of  the  petition  alleges  negligence 
it  also  states  a  good  cause  of  action  under 
the  statute. 

Campbell  v.  Missouri  P.  R.  Co.  121  Mo. 
348,  25  L.R.A.  175,  ^2  Am.  St.  Rep.  530,  25 
S.  W.  936;  Taylor  v.  St.  Louis  Merchants' 
Bridge  Terminal  R.  Co.  207  Mo.  495,  105 
S.  W.  740;  Mathews  v.  St.  Louis  &  S.  F.  R, 
Co.  121  Mo.  298,  25  L.R.A.  161,  24  S.  W. 
591,  165  U.  a  1,  41  L.  ed.  611,  17  Sup.  Ct. 
Rep.  243. 

The  true  measure  of  damage  for  the  in- 
jury to  the  pasture  was  the  cost  of  reseed- 
ing and  the  loss  of  rental  value  during  the 
period  consumed  in  the  restoration  of  the 
pasture. 

Steckman  v.  Quincy,  0.  &  K.  C.  R.  Co. 
178  Mo.  App.  375,  165  S.  W.  1122;  Adam 
V.  Chicago,  B.  k  Q.  R.  Co.  139  Mo.  App. 
204,  122  S.  W.  1136;  Doty  v.  Quincy,  0.  & 
K.  C.  R.  Co.  136  Mo.  App.  254,  116  S.  W. 
1126;  Knight  Bros.  v.  Chicago,  R.  I.  &  P. 
R.  Co.  122  Mo.  App.  38,  98  S.  W.  81 ;  Mat- 
tis  V.  St.  Louis  A  S.  F.  R.  Co.  138  Mo.  App. 
61,  119  S.  W.  998;  Couch  v.  Kansas  City 
Southern  R.  Co.  252  Mo.  34,  46  L.R.A. 
(N.S.)  655,  158  S.  W.  347;  St.  Louis  &  S. 
F.  R.  Co.  V.  Jones,  59  Ark.  105,  26  S.  VV. 
595;  Black  t.  Minneapolis  k  St.  L.  R.  Co. 
122  Iowa,  32,  96  N.  W.  984;  Pittsburgh,  C. 
ft  St.  L.  R.  Co.  V.  Hixon,  110  Ind.  225,  11 
N.  E.  285;  Bradley  v.  Iowa  C.  R.  Co.  Ill 
Iowa,  562,  82  N.  W.  996;  Broussard  v.  Sa- 
bine A  E.  T.  R.  Co.  80  Tex.  329, 16  S.  W.  30. 

The  nature  and  disposition  of  cattle  are 
not  to  take  on  flesh  under  the  circumstances 
detailed  in  evidence,  and  it  was  proper  for 
the  court  to  charge  the  jury  that  it  might 
take  this  element  into  consideration  in  as- 
sessing the  damage. 

English  ▼.  Missouri  P.  R.  Co.  73  Mo.  App. 
232;  Oliphant  v.  Brearley,  64  N.  J.  L.  521, 
24  AtL  660;  Oleson  v.  Brown,  41  Wis.  413; 
2  Joyce,  Damages,  §  1061;  Ingham,  Ani- 
mals, 253,  254. 

Elliott,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  action  brought  by  the  defend- 
ant in  error,  David  A.  Celvin  (hereinafter 
referred  to  as  the  plaintiff),  against  the 
plaintiff  in  error,  Chicago,  Burlington,  k 
Quincy  Railroad  Company  (hereinafter  re- 
ferred to  as  the  defendant),  upon  a  petition 
containing  two  causes  of  action,  set  forth 
in  counts  numbered  1  and  2  of  the  petition. 

Count  1  of  the  petition  contained  proper 
averments  as  to  the  incorporation  of  the 
defendant  railway,  its  ownership  and  oper- 
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ation  of  a  railroad  line  in  and  through  the 
county  of  Holt,  state  of  Misaonri,  adjoining 
lands  therein  referred  to,  belonging  to  the 
plaintiff,  over  which  it  ran  and  operated 
locomotive  engines  and  trains  of  cars;  that 
plaintiff's  said  lands,  consisting  of  about 
800  acres,  were  pasture  lands,  heavily  set 
in  blue  grass  of  the  iinest  quality;  that  on 
the  10th  day  of  August,  1912,  the  defend- 
ant, its  servants  and  employees,  were  oper- 
ating a  locomotive  over  and  along  defend- 
ant's said  line  of  railway,  through  and  ad- 
joining plaintiff's  lands,  and  so  carelessly 
and  negligently  managed  and  operated  said 
engine  as  to  allow  fire  to  escape  therefrom, 
and  that  defendant  and  employees  were  neg- 
ligent and  careless  in  using  and  operating 
on  its  said  line  of  railway  a  defective  en- 
gine, improperly  equipped  and  out  of  re- 
pair, so  that  fire  was  permitted  and  allowed 
to  escape  and  did  escape,  setting  fire  to  the 
dry  weeds,  grass,  and  dead  vegetation  which 
defendant  carelessly  and  neglig^tly  per- 
mitted to  grow  and  accumulate  and  remain 
on  its  right  of  way,  adjoining  plaintiff's 
said  pasture  and  meadow  land,  which  fire 
was  communicated  to  plaintiff's  meadow  and 
pasture  and  spread  over  and  burned  and 
totally  destroyed  146.87  acres  of  said  blue 
grass  meadow  and  pasture,  and  totally  de- 
stroyed the  roots  and  setting  of  said  blue 
grass,  which  was  alleged  to  have  been  firm- 
ly set,  rooted,  and  embedded  in  the  soil; 
that  at  the  time  of  the  setting  of  said  fire 
plaintiff  was  the  owner  of  391  head  of  high 
grade  fat  cattle,  feeding  and  fattening  upon 
said  blue  grass  meadow;  that  the  fire,  con- 
suming and  destroying  said  blue  grass  mea- 
dow, pasture,  and  mulch,  caused  immense 
volumes  of  smoke,  flames,  and  sparks  to  rise 
upward  therefrom,  causing  a  rumbling  and 
roaring  noise,  by  reason  whereof  plaintiff's 
cattle  were  "caused  to  become  and  did  be- 
come scared,  terrified,  and  frightened,  and 
then  and  there  stampeded  in  their  efforts 
to  escape  from  said  fire,  smoke,  and  noise, 
and  said  entire  herd,  containing  391  head  of 
fat  cattle,  as  aforesaid,  ran  and  stampeded 
in  a  body  over  and  through  said  pasture 
lands,  and  through  timber  then  and  there 
growing  thereon,  and  over  and  through  deep 
ravines  and  streams  which  then  and  there 
extended  and  meandered  through  said  pas- 
ture lands,  and  over  logs  and  fallen  trees 
and  stumps  then  and  there  being  and  lying 
upon  said  pasture  lands,  and  said  fat  cattle 
in  said  frightened,  terrified,  and  feverish 
condition  ran  and  stampeded  for  a  distance 
of  3  miles;  that  the  weather  on  said  date 
was  excessively  hot,  humid,  and  oppressive, 
and  that  said  cattle,  by  reason  of  the  afore- 
said conditions,  were  caused  to  become  and 
did  become  excessively  heated,  feverish, 
nervous,  and  excitable,  and  many  of  them 
L.R.A.1917C. 


were  bruised,  maimed,  and  crippled  by  rea- 
son of  tlieir  aforesaid  stampede,  and  one 
steer  died  as  a  result  of  injuries  received 
therefrom;  that  because  and  on  account  of 
the  aforesaid  conditions  said  cattle  lost 
heavily  in  weight,  became  sick,  distempered, 
nervous,  uncontrollable,  and  excitable,  and 
they  became  frightened  and  terrified  there- 
after at  slight  noises,  and  upon  six  different 

occasions    within    days    thereafter 

stampeded  together  over  said  lands;  because 
and  on  account  of  all  the  aforesaid  condi- 
tions resulting  directly  from  the  negligent 
setting  out  of  the  aforesaid  fire  in  plain- 
tiff's said  pasture  by  defendant, 
said  cattle  were  caused  to  and  did  lose  large 
quantities  of  flesh  and  weight,  and  refused 
to  eat  and  take  food,  water,  and  nourish- 
ment of  any  kind,  to  the  great  damage  of 
plaintiff  in  the  sum  of  $10,000,"  with  a 
prayer  for  judgment  in  that  sum. 

llie  second  count  contained  similar  alle- 
gations as  to  the  incorporation  of  the  rail- 
way defendant,  its  ownership  and  manage- 
ment of  trains  over  and  across  the  blue  grass 
pasture  owned  by  the  plaintiff,  the  setting 
of  the  fire,  the  carelessness  and  negligence 
of  the  defendant;  and  it  was  further  al- 
leged that  said  pasture  lands  were  heavily 
set  in  blue  grass  of  finest  quality,  and  that 
there  were  produced  from  the  roots  thereof 
large  crops  of  pasture  and  grass  seed  an- 
nually, without  reseeding;  the  roots  of  said 
grass  at  all  times  being  thoroughly  fertil- 
ised and  enriched  from  many  years  usage 
as  pasture  lands  for  many  thousand  head 
of  cattle;  that  said  fire  spread  over  and 
burned  and  totally  destroyed  146.87  acres 
of  said  blue  grass  meadow  and  pasture,  de- 
stroying the  roots  and  setting  of  said  blue 
grass,  so  firmly  set,  rooted,  and  embedded 
in  said  soil  as  aforesaid,  and  burning,  con- 
suming, and  totally  destroying  said  mulch 
being  formed  upon,  covering,  and  forming 
a  part  of  said  soil,  as  aforesaid,  by  reason 
whereof  plaintiff  averred  he  had  sustained 
damages  in  the  sum  of  $7,000,  and  demand- 
ed judgment  for  that  sum. 

To  tills  petition  the  defendant  filed  its 
answer,  consisting  of  a  general  denial. 
Thereafter,  at  the  September,  1914,  term, 
this  cause  was  heard,  and  on  September  29, 
1914,  the  jury  returned  the  following  ver- 
dicts: 

We,  the  jury  find  the  issues  for  the  plain- 
tiff and  assess  his  damages  at  $5,400  on  the 
first  count  of  the  petition. 

[Signed]  J.  P.  Tucker,  Foreman. 

We,  the  jury,  find  the  issues  for  the  plain- 
tiff and  assess  his  damages  at  $2,115.65  on 
the  second  count  of  the  petition. 

[Signed]  J.  P.  Tucker,  Foreman. 
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Judgment  was  thereafter,  on  January  8, 
1915,  entered  in  favor  of  the  plaintiff  and 
against  the  defendant  upon  the  two  verdicts, 
for  the  aggregate  sum  of  $7,515.65,  together 
with  his  costs.  Defendant  had  theretofore 
moved  for  a  new  trial,  the  same  having  been 
denied,  and  defendant  prosecutes  this  writ 
of  error. 

Assuming  that  there  is  a  cause  of  action 
stated  in  the  first  count  of  the  petition  for 
damages  to  personal  property,  to  wit,  the 
cattle  of  the  plaintiff,  there  is  little  dispute 
between  the  parties  as  to  the  proper  meas- 
ure of  damages  and  the  law  applicable  in 
the  ascertainment  of  the  damage  in  such 
cases.  It  seems  to  be  conceded  by  all  par- 
ties that  the  true  measure  of  damage  to 
personal  property  that  has  not  been  entirely 
destroyed,  as  applicable  to  the  plaintiff's 
cattle  in  this  case,  is  the  difference  between 
the  value  of  the  cattle  in  the  plaintiff's  pas- 
ture on  the  10th  day  of  August,  1912,  im- 
mediately before  the  ftre,  and  their  value  on 
the  farm  there  at  Maitland  after  the  fire, 
if  there  was  any  such  difference. 

The  controversy  presented  here  arises  up- 
on the  objections  of  the  defendant  to  the 
method  employed  by  the  plaintiff  in  proving 
this  damage.  The  plaintiff,  having  estab- 
lished the  fire,  the  negligence  of  the  defend- 
ant, and  the  injury  to  the  cattle,  the  simple 
issue  for  determination  by  the  jury  was  the 
amount  of  damage  suffered  by  the  plaintiff 
by  reason  of  the  injury  shown,  and  that 
damage  should  have  been  measured  by  the 
difference  in  value  immediately  preceding 
the  fire  and  immediately  after  the  fire,  at 
the  place  where  the  cattle  were  kept.  In- 
stead of  confining  the  proof  to  the  value  of 
the  cattle  before  the  fire  and  the  value  of 
the  cattle  after  the  fire,  the  plaintiff  was 
permitted,  over  the  objection  of  the  defend- 
ant, to  testify,  in  substance,  the  kind  and 
quantity  of  feed  he  fed  the  cattle  both  prior 
and  subsequent  to  the  fire,  and  was  permit- 
ted to  state  his  opinion  based  upon  the  con- 
ditions surrounding  the  feeding  of  the  cat- 
tle as  they  existed  prior  to  the  fire,  and  if 
there  had  been  no  fire,  and  upon  his  ex- 
perience and  observation  in  previous  years 
as  a  cattle  feeder,  as  to  the  amount  of 
weight  or  fiesh  that  these  cattle  would  each 
have  put  on  per  day  if  fed  continuously  on 
the  same  feed  and  pasture  from  the  date  of 
the  fire  until  he  sold  them,  in  October  of  the 
same  year. 

He  was  further  permitted  to  testify  that 
skilled  and  experienced  cattlemen  can  tell, 
with  a  reasonable  degree  of  accuracy,  the 
amount  of  weight  a  steer  will  put  on  and 
ought  to  put  on  when  fed  a  given  amount 
of  corn  or  other  feed;  then  to  describe  the 
kind,  character,  size,  and  weight  of  these 
cattle  when  he  put  them  in  this  pasture  the 
L.R.A.1917C. 


February  before  the  fire ;  that  they  were 
large-framed  cattle;  and  that,  taking  into 
consideration  the  kind  of  cattle,  the  breed 
of  cattle,  the  frame  of  the  cattle,  and  the 
character  of  the  cattle  that  he  had  in  his 
pasture,  and  the  kind  and  quantity  of  feed 
that  he  fed  them  both  before  and  after  the 
fire,  he  was  permitted  to  state  that  they 
would  probably  have  put  on  and  ought  to 
have  put  on  2^  pounds  of  fiesh  each  per 
day;  that  he  sold  the  cattle  in  Chicago  in 
October  upon  four  different  dates,  from  the 
5th  to  the  23d,  inclusive. 

He  was  further  permitted  to  testify  to  the 
weight  of  the  cattle  in  Chicago,  that  the 
selling  price  averaged  $9.16  per  hundred- 
weight, and  then  to  testify  to  what,  in  his 
opinion,  tliose  cattle  would  have  weighed 
in  Chicago  at  the  time  of  the -sale,  if  fed  as 
he  had  fed  them,  the  amount  that  he  speci- 
fied that  he  did  feed  them  per  day  per  head, 
had  the  ^re  not  occurred.  He  was  permit- 
ted to  testify,  in  substance,  that  the  class  of 
cattle  that  these  cattle  were  rated  with,  as 
they  actually  were,  when  he  sold  them  in 
Chicago,  was  a  -different  class  from  that 
which  they  would  have  been  in,  had  they 
not  suffered  the  damage  claimed  by  plain- 
tiff; that  they  would  have  been  heavier,  if 
it  had  not  been  for  this  damage,  by  taking 
on  a  greater  quantity  of  fiesh,  and  using 
plaintiff's  language:  ''These  cattle,  if  they 
had  had  the  proper  handling,  would  have 
come  right  up  the  length  of  time  they  were 
fed;  they  didn't  have  to  be  fine;  they  had 
the  weight  and  feed.  They  couldn't  get 
heavy  cattle.  They  were  scarce,  and  they 
commanded  a  high  price.  Their  contracts 
were  out  for  heavy  cattle,  and  they  couldn't 
get  them.  These  cattle  would  have  brought 
$10.75  per  hundred  quick,  if  they  had  had 
the  weight  that  they  would  have  had  if  they 
hadn't  been  in  the  fire." 

There  was  other  testimony  of  expert  cat- 
tle feeders,  corroborating  the  estimates  as 
to  the  amount  of  flesh  these  cattle  would 
and  should  have  put  on  under  the  conditions 
under  which  they  were  fed,  if  there  had  been 
no  fire,  and  also  testimony  supporting  the 
testimony  of  the  plaintiff  that  the  entire 
herd  of  cattle  sold  in  a  different  classifica- 
tion than  they  would  if  they  had  taken  on 
this  extra  fiesh  more  than  they  did,  and 
that  they  sold  for  a  price  of  more  than  $1.50 
per  hundredweight  less  than  they  would  if 
they  had  put  on  the  additional  flesh,  and 
thereby  had  been  subject  to  classification 
with  the  heavier  cattle,  and  that  the  plain- 
tiff therefore  was  damaged  on  every  hun- 
dredweight of  cattle  that  he  sold,  the  differ- 
ence between  what  they  did  sell  for  and 
what  it  was  alleged  they  would  have  sold 
for  if  they  were  heavier. 

The  plaintiff,  on  cross-examination,  stated 
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that  the  one  steer  that  it  was  alleged  in  the 
petition  had  died  was  tramped  by  the  other 
cattle  on  the  6th  day  of  September ;  that  the 
cattle  were  never  treated  for  injuries;  that 
all  of  the  cattle  were  fed  right  along  after 
the  fire,  and  that  immediately  after  the  fire 
the  cattle  did  not  go  off  their  feed ;  that  the 
time  the  cattle  went  off  their  feed  was  when 
they  got  to  nipping  the  short  grass  that 
grew  in  the  pasture  where  it  was  burned 
over,  and  that  made  .their  teeth  sore,  and 
they  went  to  scouring,  and  then  they  went 
off  their  feed ;  that  he  didn't  notice  anything 
about  their  eating  after  the  fire,  and  before 
they  got  to  scouring  from  eating  the  short 
grass,  which  was  some  weeks  after  the  fire; 
that  the  cattle  ate  well  up  to  the  time  of 
their  eating  the  short  grass,  making  their 
teeth  sore  and  scouring  them. 

Upon  cross-examination  of  the  plaintiff, 
the  record  discloses  the  following  questions 
and  answers: 

Q.  And  that  is  what  made  them  lose 
fiesh? 

A.  Well,  first  they  was  overheated,  and 
all  of  it  coupled  together. 

Q.  Well,  you  say  that  their  feed  was  nor- 
mal up  to  the  time  they  went  on  this  burned 
spot  ? 

A.  They  ate;  but  they  can  eat,  and  still 
not  do  any  good. 

Q.  I  say  that  they  ate  normally  from  the 
time  of  the  fire  up  to  the  time  they  went 
back  to  eat  on  this  burned  spot? 

A.  I  understand  you  now.  I  didn't  no- 
tice anything  but  what  they  ate  what  they 
needed. 

Q.  You  didn't  notice  anything  oat  of  the 
ordinary  7 
k       A.  No,  sir;  I  didn't. 

Q.  But  when  they  went  back  on  this 
burned  spot,  then  you  noticed  that  they 
were  off  their  feed,  and  that  they  were 
scouring? 

A.  Yes,  sir. 

Q.  And  from  that  time  on  they  didn't 
take  on  any  more  fiesh? 

A.  No,  sir. 

Q.  And  in  your  opinion  as  a  stockman 
that  was  what  caused  it, — their  going  back 
on  that  burned  spot  and  getting  off  their 
feed? 

A.  No,  I  don't  say  that;  I  say  that  from 
getting  overheated  and  that  together,  both 
of  them  together. 

There  was  other  testimony  of  this  char- 
acter, but  this  is  sufficient  to  show  the  ap- 
plication by  the  court,  upon  the  trial  of  the 
case,  of  the  law  governing  the  ascertain- 
ment of  damages  sustained  by  the  plaintiff. 
In  instructing  the  jury  the  court  said:  "The 
court  instructs  the  jury  that,  if  you  find  for 
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the  plaintiff  on  the  first  count  of  the  peti- 
tion, then  your  verdict  should  be  for  the  dif- 
ference in  the  value  of  the  cattle  immediately 
before  the  fire  and  their  value  immediate- 
ly after  the  fire,  if  there  was  any  such  dif- 
ference. Of  course,  that  is  taken  in  connec- 
tion with  what  the  court  has  already  said 
as  to  what  the  value,  of  the  cattle  would 
have  been  according  to  rules  which  you  must 
deduce  from  the  evidence,  whatever  you  may 
deduce  from  the  evidence  as  to  their  value 
at  the  time  they  were  placed  upon  the  mar- 
ket, the  place  of  their  value,  of  course,  being 
at  the  pasture  at  Maitland,  in  Holt  county, 
Missouri,  and  governed  by  such  other  rules 
respecting  the  ascertainment  of  value  as  the 
court  has  stated  and  as  appear  from  the 
evidence." 

We  think  the  inquiry  as  to  the  probable 
gain  of  these  cattle  in  the  event  there  had  ^ 
been  no  fire,  and  therefore  the  probable 
weight  at  the. time  of  their  sale  in  Chicago, 
in  the  fall  succeeding  the  fire,  the  classifica- 
tion of  the  cattle  as  to  weight,  placing  tliem 
in  the  lighter  class,  the  fact  that  heavy  cat- 
tle, in  the  fall,  at  the  time  of  marketing  the 
cattle,  were  in  better  demand,  and  therefore 
brought  a  higher  price  at  that  time  and 
place,  without  even  a  suggestion  that  the 
heavier  cattle  were  in  better  demand  than 
lighter  cattle  at  the  time  of  the  fire,  or  that 
heavier  cattle  had  a  greater  value  at  Mait- 
land either  before  or  after  the  fire,  are  not 
proper  elements  to  be  considered  by  the 
jury  in  determining  the  value  of  the  cattle 
just  prior  to  the  alleged  injury  and  the 
value  just  subsequent  thereto;  the  damage 
being  the  difference,  if  any. 

The  alleged  damage  to  the  cattle,  through 
failure  to  take  on  flesh,  consequent  loss  of 
profits  by  reason  thereof,  the  fact  that 
heavier  cattle  sold  for  more  than  light  cat- 
tle at  Chicago  some  months  subsequent  to 
the  fire,  the  price  received  for  these  cattle 
at  that  time  and  place,  in  the  absence  of 
anything  like  definite  proof  that,  even  if  the 
cattle  did  not  take  on  as  much  flesh  as  it 
was  thought  by  the  owner  and  others  that 
they  should,  this  was  caused  solely  by  rea- 
son of  any  injury  sustained  by  the  cattle  as 
a  direct  consequence  of  the  flre, — ^are  un- 
certain, conjectural,  and  purely  speculative, 
and  in  our  judgment  the  jury  should  not 
have  been  permitted  to  consider  either  of 
these  elements  in  the  ascertainment  of  the 
value  of  the  cattle  in  the  pasture  at  Mait- 
land after  the  fire.  Davidson  v.  Michigan 
C.  R.  Co.  49  Mich.  428,  13  N.  W.  804;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Biggs,  50  Ark. 
169,  6  S.  W.  724;  Lewis  v.  Burlington  Ins. 
Go.  80  Iowa,  259,  45  N.  W.  749. 

It  is  admitted  by  the  plaintiff  in  his 
cross-examination  that  the  cattle  went  off 
their  feed,  not  immediately  after  the  fire. 
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but  Bome  weeks  later,  when  they  were  per- 
mitted to  feed  upon  the  strip  that  had  been 
burned  orer.  The  weeds  and  fresh  grass 
made  their  teeth  sore,  scoured  them,  and 
they  went  off  their  feed.  It  is  true  the  court 
instructed  the  jury  that  nothing  could  be 
allowed  the  plaintiff  by  reason  of  this  fact, 
but  that  does  not  relieve  the  record  of  the 
fact,  nor  does  it  deprive  the  defendant  of 
the  benefit  of  the  self-evident  fact  that  in- 
jury must  have  followed  this  throwing  them 
off  their  feed  and  scouring. 

There  is  no  contention  in  this  record  that 
if  these  cattle  ate  this  new  grass  and  weeds 
some  weeks  after  the  fire,  and  were  damaged 
thereby,  that  the  fire  was  the  proximate 
cause  of  the  injury,  and  therefore  that  plain- 
tiff can  recover  from  the  defendant.  That 
such  an  alleged  damage  would  be  too  re- 
mote is  conceded,  and  the  fact  that  these 
cattle  did  eat  this  new  grass  and  weeds, 
that  it  did  affect  them,  with  nothing  in  the 
record  to  determine  the  amount  of  the  ef- 
fect, or  the  relative  bearing  that  this  effect 
had  to  the  original  injury,  if  any,  nothing 
upon  which  a  jury  could  predicate  the  def- 
inite and  certain  determination  of  the  in- 
jury as  it  originally  existed,  demonstrates, 
we  think,  the  necessity  for  the  rule  that  we 
here  invoke,  that  all  of  this  evidence  of 
value  in  Chicago,  and  estimated  weight  and 
estimated  price  of  heavy  cattle  in  excess  of 
light  cattle,  some  months  later  than  the  date 
of  the  fire,  constitutes  no  basis  upon  which 
to  predicate  such  damage,  is  conjectural,  and 
purely  speculative. 

There  was  not  only  no  attempt  to  show 
just  how  much  of  this  damage  occurred  from 
the  fire,  but,  in  addition  to  the  eating  of  this 
grass  and  the  sore  teeth  and  scouring  of  the 
cattle,  the  fact  that  they  would  not  eat,  tes- 
tified to  by  the  plaintiff,  one  of  the  expert 
witnesses  qualified  his  statement  as  to  what 
they  should  have  gained  per  day  per  head, 
upon  the  statement  "if  the  flies  didn't  both- 
er them."  There  was  no  evidence  as  to 
whether  or  not  the  flies  did  bother  them.  All 
of  this  simply  illustrates  the  uncertainty 
of  this  class  of  testimony,  and  the  impos- 
sibility of  determining  therefrom  with  any 
reasonable  degree  of  certainty  the  value  at 
a  time  immediately  succeeding  the  fire. 

In  addition  to  the  foregoing,  we  may  add 
that  it  is  alleged  in  the  pleading  of  the 
plaintiff,  as  a  part  of  its  issue,  that  at  other 
times,  subsequently  and  before  the  sale  in 
October,  these  cattle  repeatedly  stampeded. 
These  facts,  too,  are  too  remote  to  be  con- 
sidered as  elements  of  damage,  and  the 
court  80  instructed  the  jury;  but  that  does 
not  alter  the  situation  as  to  the  uncertainty 
of  the  proofs  that  were  received,  and  is  an 
additional  fact  in  the  light  of  which  they 
must  necessarily  be  considered. 
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On  the  face  of  this  record,  then,  the  cattle 
stampeded  at  various  times  at  a  date  some 
time  subsequent  to  the  fire,  these  cattle  suf- 
fered damage  from  scouring  through  eating 
green  grass,  their  teeth  became  sore,  and 
j  they  refused  to  eat.  Yet  no  damage  is  predi- 
cated by  the  plaintiff  upon  these  incidents. 
The  plaintiff,  however,  seeks  to  recover  for 
the  loss  of  flesh,  attributing  it  to  the  one 
cause,  and  to  prove  it  by  testimony  of  val- 
ues, first,  at  a  time  other  than  immediately 
succeeding  the  injury;  second,  by  showing 
the  prices  received  for  the  cattle  at  a  place 
different  and  at  a  date  long  succeeding  the 
date  of  the  injury;  third,  by  showing  the 
gain  of  these  cattle  succeeding  the  fire,  and, 
by  expert  testimony,  attempting  to  show 
what  they  ought  to  have  gained,  and  there- 
fore a  loss  of  the  difference;  fourth,  by 
showing  the  prices  of  heavy  cattle  at  Chica- 
go at  a  time  long  subsequent  to  the  date  of 
the  injury  in  question,  with  no  showing  as 
to  comparative  market  conditions,  and  show- 
ing that  these  cattle  were  actually  light,  as- 
suming that  th^y  would  have  been  heavy  if 
they  had  not  been  injured,  and  therefore 
that  a  loss  of  more  than  $1.50  per  hundred 
was  sustained  by  the  plaintiff  upon  the  en- 
tire herd  of  cattle. 

Instead  of  this  record,  it  was  incumbent 
upon  the  plaintiff  to  show,  with  reasonable 
certainty,  what  damage  flowed  from  the  al- 
leged injury,  by  showing  the  value  of  the 
cattle  immediately  before  and  immediately 
after  the  injury,  at  the  farm  of  the  plain- 
tiff. The  record  showing  different  condi- 
tions occurring  subsequent  to  the  fire,  nat- 
urally affecting  the  gain  in  weight  of  these 
cattle,  for  which  it  is  conceded  the  defend- 
ant could  not  be  held  responsible,  without 
any  proof  of  how  much  of  the  damage  re- 
sulted from  these  conditions  as  distin-  ' 
guished  from  the  damage  resulting  from  the 
alleged  injury,  with  nothing  in  tie  way  of 
testimony  of  any  witness  pretending  to  even 
estimate  the  proportion  of  the  damage  re- 
sulting from  either  of  the  causes,  is  far 
short  of  that  reasonable  certainty  required 
by  law,  and  upon  such  a  record  a  jury  can- 
not arbitrarily  apportion  a  part,  or  all,  of 
the  proven'  damages  to  the  cause  for  which 
the  defendant  is  responsible  (Knowlton  t. 
Chicago  &  N.  W.  R.  Co.  116  Minn.  71,  131 
N.  W.  868 ) ,  and  the  verdict  of  the  jury  up- 
on the  first  cause  of  action,  predicated  up- 
on a  consideration  of  this  evidence.  Is  erro- 
neous. 

This  record  presents  a  further  question 
upon  this  first  cause  of  action,  upon  which 
decisions  in  various  courts  have  not  been 
uniform.  It  is  whether,  in  an  action  to 
recover  damages  for  an  injury  stfstained 
through  the  negligence  of  another,  there  can 
be  a  recovery  for  an  alleged  injury  caused 
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bj  mere  frigbt.  It  will  be  noted  that  the 
cause  of  recovery  allied  in  the  petition  in 
this  case  is  for  damages  sustained  by  the 
plaintiff  by  reason  of  "fire  .  .  .  spread- 
ing over  the  .  .  •  pasture  and  meadow 
lands,  .  .  .  caused  immense  volume  of 
smoke,  flame,  and  sparks  to  arise  upward 
therefrom,  causing  a  rumbling  and  roaring 
noise,  by  reason  whereof  plaintifiF's  said  cat- 
tle •  .  .  were  caused  to  become  and  did 
become  scared,  terrified,  and  frightened,  and 
then  and  there  stampeded  in  their  efforts 
to  escape  from  said  fire,  smoke,  and  noise, 
and  said  entire  herd,  containing  391  head 
of  fat  cattle,  as  aforesaid,  ran  and  stam- 
peded in  a  body  over  and  tii rough  said  pas- 
ture lands  and  through  timber  then  and 
there  growing  thereon,  and  over  and  through 
deep  ravines  and  streams  which  then  and 
there  extended  and  meandered  through  said 
pasture  lands,  and  over  logs  and  fallen  trees 
and  stumps,  then  and  .tiiere  being  and  lying 
upon  said  pasture  lands,  and  said  fat  cat- 
tle in  said  frightened,  terrified,  and  feverish 
condition  ran  and  stampeded  for  a  distance 
of  3  miles;  that  the  weather  on  said  date 
was  excessively  hot,  humid,  and  oppressive, 
and  that  said  cattle,  by  reason  of  the  afore- 
said conditions,  were  caused  to  become  pnd 
did  become  excessively  heated,  feverish,  ner- 
vous, and  excitable,  and  many  of  them  were 
bruised,  maimed,  and  crippled  by  reason 
of  their  aforesaid  stampede,  and  one  steer 
died  as  a  result  of  injuries  received  there- 
from; that  because  and  on  account  of  the 
aforesaid  conditions  said  cattle  lo^t  heavily 
in  weight,  became  sick,  distempered,  nerv- 
ous, uncontrollable,  and  excttable,  and  they 
became  frightened  and  terrified  thereafter 
at  slight  noises,  and  upon  six  different  oc- 
casions within days  tiiereafter  stam- 
peded together  over  said  lands;  because  and 
on  account  of  all  the  aforesaid  conditions 
resulting  directly  from  the  negligent  setting 
out  of  the  aforesaid  fire  in  plaintiff's  said 
pasture  by  defendant,"  etc. 

It  is  contended  by  the  defendant  that  this 
damage  alleged  to  have  been  sustained  by 
the  plaintiff  is  not  the  natural  and  probable 
consequence  of  the  act  of  negligence  on  the 
part  of  defendant  in  setting  out  the  fire 
complained  of;  that  the  alleged  injury  is 
not  one  that  could  have  been  foreseen  or 
reasonably  anticipated  as  the  probable  re- 
sult of  the  alleged  act  of  negligence  on  the 
part  of  the  defendant  in  setting  out  the  fire. 
It  will  be  observed  that  the  cause  of  action 
alleged  in  the  first  count  of  the  petition  is 
predicated  upon  the  fright  of  the  cattle  by 
reason  of  the  negligence  of  the  defendant, 
and  in  this  class  of  cases  it  has  been  held 
that  if  the  wrong  and  resulting  damage  are 
not  known  by  common  experience  to  be  nat- 
ural and  usual  in  sequence,  and  the  damage 
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does  not,  according  to  the  ordinary  course 
of  events,  follow  from  the  wrong,  then  the 
wrong  and  the  damage  are  not  sufficiently 
conjoining  and  concatenated  as  cause  and 
effect  to  support  an  action.  Teis  v.  Smug- 
gler Min.  Co.  16  L.R.A.(N.S.)  893,  85  C.  C. 
A.  478,  158  Fed.  260. 

Things  or  results  which  are  only  possible 
cannot  be  spoken  of  as  either  probable  or 
natural,  for  tha  latter  are  those  things  or 
events  which  are  likely  to  happen,  and 
which,  for  that  reason,  should  be  foreseen. 
Things  which  are  possible  may  never  hap- 
pen, but  those  which  are  natural  or  probable 
are  those  which  do  happen,  and  happen  with 
such  frequency  and  regularity  as  to  become 
a  matter  of  definite  inference.  To  impose 
such  a  standard  of  care  as  requires,  in  the 
ordinary  affairs  of  life,  precaution  on  the 
part  of  individuals  against  all  the  possibil- 
ities which  may  occur,  is  establishing  a  de- 
gree of  responsibility  quite  beyond  any  legal 
limitations  which  have  yet  been  declared. 
South  Side  Pass.  R.  Co.  v.  Trich,  117  Pa. 
390,  2  Am.  St.  Rep.  672,  11  Atl.  627. 

Was  the  fright  of  the  plaintiff's  cattle 
from  the  roar  of  the  fire,  and  their  stampede 
caused  thereby,  and  their  consequent  failure 
to  take  on  flesh  as  they  otherwise  should 
have  done,  the  natural  and  probable  conse- 
quence which  a  reasonable  man  might  have 
foreseen,  as  engineer  of  this  engine  that  set 
the  fire,  as  a  probable  result  of  such  negli- 
gence? That  such  results  are  not  usual,  not 
the  common  experience,  is  evidenced  by  the 
suggestion  that  able  counsel  appearing  for 
both  plaintiff  and  defendant  in  this  case 
have  been  unable  to  cite  a  single  case  of 
the  report  of  a  fire  having  such  results,  and 
no  testimony  whatever  was  offered  upon  the 
trial  to  prove  that  such  results  were  the 
natural  consequence  of  the  alleged  negli- 
gence of  the  defendant,  or  that  the  injury 
complained  of  by  the  plaintiff  was  the  prob- 
able consequence  of  the  alleged  negligence 
of  the  defendant,  or  that  it  was  likely  to 
occur,  according  to  the  usual  experiences  of 
mankind.  That  this  is  the  true  test  which 
must  be  applied  to  the  pleadings  and  record 
as  it  appears  here,  and  that  such  test  of 
responsibility  is  applicable  to  a  case  like 
this,  has  been  held,  and  that  such  wrong- 
doer is  not  responsible  for  a  consequence 
which  is  merely  possible  according  to  occa- 
sional experience,  but  only  for  a  consequence 
which  is  probable  according  to  ordinary  and 
usual  experience.  Teis  v.  Smuggler  Min. 
Co.  supra;  Stone  v.  Boston  k  A.  R.  Co.  171 
Mass.  536,  41  L.R.A.  794,  51  N.  £.  1,  4  Am. 
Neg.  Rep.  490. 

If  this  alleged  injury  to  the  cattle  of  the 
plaintiff  was  one  that  could  not  have  been 
foreseen  or  reasonably  anticipated  as  the 
probable  result  of  the  alleged  act  of  negli- 
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gence  on  the  part  of  the  defendant,  it  is  not 
actionable,  being  either  the  remote  cause  or 
no  cause  whatever  of  the  injury.  Cole  v. 
German  Sav.  &  L.  Soc.  63  L.R.A.  416,  59 
C.  C.  A.  593,  124  Fed.  113,  14  Am.  Neg. 
Rep.  676. 

The  facts  in  this  case  are  not  in  dispute, 
and  we  think  the  court  is  abie  upon  this 
record  to  say  that  the  injury  is  the  remote, 
and  not  the  proximate,  result  of  the  defend- 
ant's acts,  and  therefore  it  would  have  been 
proper  for  the  trial  court  to  so  direct  the 
jury.  Stone  v.  Boston  &  A.  R.  Co.  supra; 
St.  Louis  Cattle  Co.  v.  Gholson,  —  Tex.  Civ. 
App.  — ,  30  S.  W.  270;  South  Side  Pass  R. 
Co.  V.  Trich,  supra,  and  citations;  Brandon 
V.  Gulf  City  Cotton  Press  &  Mfg.  Co.  51 
Tex.  121. 

Considering  this  last  question  from  an- 
other angle,  no  claim  is  made  by  the  plain- 
tiff in  his  proof  that  these  cattle  were 
burned  by  the  fire,  or  came  into  physical 
contact  therewith,  or  received  physical  in- 
jury as  a  result  of  the  negligent  act  of  start- 
ing the  fire.  The  alleged  damage  is  predica- 
ted upon  the  claim  that  the  cattle  were 
frightened,  suffered  nervous  shock  from  the 
roar  and  noise  of  the  flames,  and  as  a  con- 
sequence of  such  nervousness  ran  and  be- 
came overheated,  and  subsequently,  during 
the  period  of  eighty  days,  gained  about  a 
pound  a  day  instead  of  2|  to  3  pounds  a 
day.  Is  this  consequence  too  remote  from 
the  carelessness  of  the  engineer  in  allowing 
the  sparks  to  escape,  and  the  carelessness 
of  the  section  men  in  failing  to  burn  the 
weeds  along  the  right  of  way? 

It  has  been  held  that  redress  for  nervous 
shocks  and  fright,  and  their  consequent  bod- 
ily ailments,  is  not  permitted,  for  the  rea- 
son that  such  damages  are  too  remote,  and 
to  hold  a  defendant  liable  for  failure  to 
guard  against  fright  and  the  consequences 
of  fright  would  open  a  wide  door  for  unjust 
claims  which  could  not  be  successfully  met. 
Courts  practically  universally  hold  that 
bodily  ailments  to  human  beings  due  to 
fright  caused  by  negligence  are  not  action- 
able, and  it  has  been  held  that  no  exception 
should  be  made  to  dumb  brutes, — on  the 
contrary,  that  the  same  rule  applies  to 
them.  Lee  v.  Burlington,  113  Iowa,  356,  86 
Am.  St.  Rep.  379,  85  N.  W.  618.  To  the 
same  effect,  see  Mitchell  v.  Rochester 
R  Co.  151  N.  Y.  107,  34  L.R.A.  781,  56  Am. 
St.  Rep.  604,  45  N.  E.  354,  1  Am.  Neg.  Rep. 
121. 

Assuming,  therefore,  the  negligence  of  the 
defendant  in  the  management  of  its  train, 
and  failure  to  burn  the  dry  grass  upon  its 
right  of  way,  and  that  the  fire  was  set  neg- 
ligently, is  the  plaintiff  entitled  to  recover 
for  such  negligence  as  occasioned  the  fright 
and  alarm  on  the  part  of  plaintiff's  cattle, ' 
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resulting  in  the  injury  above  mentioned? 
Though  the  authorities  are  not  entirely  har- 
monious on  this  question  as  applied  to  per- 
sons, we  think  the  more  dependable  and  bet- 
ter considered  cases,  together  with  public 
policy,  unite  to  sustain  us  in  holding  that 
the  plaintiff  cannot  recover  for  injury  oc- 
casioned by  fright.  Mitchell  v.  Rochester 
R.  Co.  supra;  Western  U.  Teleg.  Co.  v. 
Wood,  21  L.R.A.  706,  6  C.  C.  A.  432,  13  U. 
S.  App.  317,  57  Fed.  471. 

The  foregoing  cases  apply  the  rule  to  per- 
sons, but  we  can  see  no  good  reason  for  fail- 
ure to  apply  the  same  rule  to  animals.  If 
it  be  admitted  that  no  recovery  can  be  had 
for  fright  occasioned  by  the  negligence  of 
another,  it  is  exceedingly  difficult  for  us  to 
understand  how  a  defendant  would  be  lia- 
ble for  its  consequences.  If  an  action  can- 
not be  predicated  upon  fright,  it  would  seem 
that  it  necessarily  follows  that  a  recovery 
cannot  be  had  for  injuries  resulting  from 
such  fright.  That  the  result  may  be  a  real 
damage  does  not  change  the  principle.  That 
results  might  be  serious  merely  shows  the 
degree  of  fright  or  the  extent  of  the  damage. 
It  seems  to  us  dear  that  the  right  of  action 
must  still  depend  upon  the  question  whether 
a  recovery  may  be  had  for  fright.  If  it  can- 
not, then  an  action  ought  not  to  be  main- 
tained whether  the  consequences  are  grave 
or  trivial.  It  seems  to  us  the  logical  result 
is  that  no  recovery  can  be  had  for  mere 
fright,  and  further  that  none  can  be  had  for 
injury  which  is  the  direct  consequence  of  it. 
In  Mitchell  v.  Rochester  R.  Co.  supra,  the 
court  said  r  "If  the  right  of  recovery  in  this 
class  of  cases  should  be  once  established,  it 
would  naturally  result  in  a  flood  of  litiga- 
tion in  cases  where  the  injury  complained  of 
may  be  easily  feigned  without  detection, 
and  where  the  damages  must  rest  upon  mere 
conjecture  or  speculation." 

We  think  this  suggestion  of  this  court 
meets  the  situation  as  we  find  it  upon  the 
record  in  this  case, — a  verdict  resting  upon 
proofs  largely  founded  upon  conjecture  and 
speculation.  We  are  therefore  of  the  opin- 
ion that  no  recovery  can  be  had  under  the 
first  cause  of  action  set  forth  in  plaintifl^s 
petition  herein,  and  therefore  that  the  judg- 
ment upon  the  first  count  of  the  petition 
should  be  reversed. 

We  now  come  to  a  consideration  of  the  as- 
signments of  error  upon  the  cause  of  action 
stated  in  the  second  count  of  the  petition. 
Defendant  objects  to  the  measure  of  dam- 
ages adopted  by  the  court  for  the  determin- 
ation of  the  issue  of  the  amount  of  damage 
sustained  by  plaintiff  by  reason  of  the  de- 
struction of  the  grass  in  the  pasture. 

We  have  carefully  examined  the  record  of 
the  trial,  together  with  the  instructions  of 
the  court  upon  this  count,  and  especiallj 
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with  reference  to  the  law  as  to  the  measure 
of  damage.  This  is  a  question  that  is  not 
open  to  discussion  in  the  light  of  the  re- 
peated decisions  of  the  courts  of  the  state  of 
Missouri,  cited  and  relied  upon  by  counsel 
for  hoth  plaintiff  and  defendant;  and  an  ex- 
amination of  the  court's  instructions,  to- 
gether with  a  careful  reading  of  all  of  the 
testimony,  convinces  us  that  no  error  ap- 
pears in  the  record.  We  find  that  the 
trial  court  stated  the  general  rule  in  con- 
formity with  decisions  of  the  courts  of  that 
state, — in  substance,  that  for  the  destruc- 
tion of  the  pasture  the  measure  of  damages 
must  be  the  fair  cash  rental  value  of  the 
land  for  the  season  or  part  of  season  dur- 
ing which  the  destruction  took  place,  togeth- 
er with  such  time  as  was  essential  to  re- 
store the  pasture  by  process  of  reseeding; 
and  then  the  court  qualified  this  general  in- 
struction as  follows,  in  substance:  "Be- 
yond the  year  1913  you  are  not  permitted 
to  extend  any  estimate  of  damages.  It  may 
be  that,  because  of  injury  to  the  soil,  the 
crop  during  the  succeeding  years  would 
not  be  as  strong ;  but  as  you  have  seen  from 
what  I  have  stated,  and  from  what  I  have 
read,  the  law  contemplates  that  the  process 
of  reseeding  in  the  usual  course  restores 
a  crop  of  this  kind  where  there  is  no  dam- 
age or  injury  to  the  land  itself,  and  that,  as 


I  have  said  to  you,  we  are  not  considering 
in  this  case.    .    .    ." 

Remembering  that  this  fire  occurred  in 
August,  1912,  we  think  the  court,  in  these 
instructions,  and  during  the  entire  conduct 
of  the  trial  of  the  issue,  gave  to  the  de- 
fendant the  utmost  it  could  ask,  consistent 
with  said  decisions  of  the  courts  of  Mis- 
souri, cited  by  both  parties  to  the  record, 
there  being  no  disagreement  as  to  what 
these  decisions  hold.  There  is  therefore  no 
necessity  for  citing  them  here.  The  estab- 
lished rule  of  damage  having  been  properly 
applied  by  the  trial  court,  we  find  no  error 
in  the  record  upon  the  trial  of  the  issue 
set  forth  in  the  second  count  of  the  pe- 
tition. The  judgment  upon  the  second  count 
of  the  petition  is  affirmed. 

The  case  is  remanded  for  proceedings  con- 
sistent herewith,  and  with  the  opinion  of 
the  Supreme  Court  of  the  United  States  in 
Slocum  V.  New  York  L.  Ins.  Go.  228  U.  S< 
364,  57  L.  ed.  879,  33  Sup.  Ct.  Rep.  023, 
Ann.  Gas.  1914D,  1029. 

Hook,  Circuit  Judge,  concurs  in  the  re- 
sult. 

Petition  for  rehearing  denied  January  13, 
1917. 


Aimotalion — '. 


for  injury  to  animal  from  fright  cawed  by  wrongful 

act. 


The  present  annotation  is  intended  to 
cover  merely  the  question  of  liability  for 
present  injury  to  an  animal  by  fright 
itself,  and  does  not  include  cases  where 
the  fright  resulted  in  or  was  followed  by 
wounds  or  other  actual  physical  injuries 
by  the  reason  of  something  which  the 
fright  caused  the  animal  to  do. 

It  will  be  observed  that  the  court  in 
Chicago,  B.  &  Q.  R.  Co,  v.  Gelvin,  ante, 
983,  applied  a  rule  that  has  been  laid 
down  as  to  human  beings,  namely,  that 
no  recovery  may  be  had  from  injuries  re- 
sulting from  fright  caused  by  the  negli- 
gence of  another,  where  no  immediate 
physical  injury  is  received,  remarking, 
as  in  the  Iowa  case  of  Lee  v.  Burlington 
(1901)  113  Iowa,  356,  86  Am.  St.  Rep. 
379,  85  N.  W.  618,  that  it  could  see  no 
reason  why  such  rules  should  not  be  ap- 
plied to  animals.  In  the  Lee  Case  the 
negligent  operation  of  a  steam  roller  so 
frightened  a  horse  being  driven  along  a 
street  that  it  caused  a  rupture  of  the 
heart  and  the  death  of  the  horse,  and  the 
court  expressly  ruled  that  the  defendant 
was  not  liable  for  the  death  of  a  horse 
caused  through  fright  alone,  placing  the 
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decision  upon  the  ground  that  death  from 
fright  is  such  an  unusual  occurrence  that 
the  law  will  not  consider  it  the  proximate 
result  of  the  alleged  negligence,  and  say- 
ing that,  although  one  be  possessed  of  the 
most  vivid  imagination,  he  could  hardly 
anticipate  such  a  result.  This  conclusion, 
however,  conflicts  with  some  other  eases 
which  have  passed  upon  the  question  of 
frightening  an  animal  to  death  (see 
Louisville  &  N.  R.  Co.  v.  Melton,  23 
L.R.A.(N.S.)  183,  and  the  note  appended 
thereto  wherein  such  cases  are  treated), 
but,  even  conceding  that  a  correct  con- 
clusion was  reached  therein,  it  would 
seem  that  the  statement  that  the  same 
broad  rule  should  be  applied  to  animals 
as  was  said  in  that  case  to  be  applicable 
to  human  beings  is  subject  to  valid  ex- 
ception. For  instance,  it  does  not  require 
a  "vivid  imagination"  to  anticipate  that 
an  uncontrolled  and  extensive  grass  fire 
might  cause  a  stampede  of  cattle  graz- 
ing near  by  (Chicago,  B.  &  Q.  R.  Co.  v. 
Gelvin  was  a  case  of  this  kind),  or  that 
such  a  stampede  would  result  in  injury 
to  such  cattle.  However,  the  Gelvik 
Case,  while  it  holds  that  recovery  could 
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not  be  had  for  the  injury  to  the  cattle 
and,  as  above  noted,  broadly  states  that 
the  better  considered  cases  and  public 
policy  unite  to  sustain  the  rule  as  to 
persons  that  no  recovery  can  be  had  for 
injury  caused  by  fright  alone,  and  that 
the  same  rule  should  be  applied  to 
animals,  is  somewhat  tempered  when  one 
considers  the  conclusion  reached  in  con- 
nection with  all  the  facts  upon  which  it 
was  based,  for  it  appears  that  there  was 
evidence  that  the  effect  upon  the  cattle 
was  caused  by  conditions  other  than  the 
fire,  for  which  defendant  was  not  re- 
sponsible, thus  making  it  doubly  specu- 
lative as  to  whether  or  not  the  damages 
allege4  were  the  proximate  resiilt  of  the 
negligent  setting  of  the  fire.  No  other 
eases  which  fall  within  the  scope  of  this 
annotation  seem  to  have  expressly  dis- 
cussed the  question  of  similarity  between 
the  negligent  frightening  of  persons  and 
of  animals,  but  should  the  rule  of  Lee  v. 
Burlington  (Iowa)  supra,  and  Chicago, 
B.  &  Q.  R.  Co.  V.  Qblvin,  be  followed, 
valuable  information  upon  the  present 
question  will  be  found  in  the  notes  listed 
in  Index  to  L.R.A.  Notes,  title  Fright. 
It  might  also  be  worthy  of  note  that  this 
question  of  similarity  between  animals 
and  persons  has  been  discussed  in  cases 
which  involve  injuries  other  than  those 
caused  by  fright,  and  that  there  is  not  a 
concensus  of  judicial  opinion.  For  in- 
stance, see  Davidson  v.  Michigan  C.  R. 
Co.  (1882)  49  Mich.  429,  13  N.  W.  804, 
wherein  it  was  said  that  '^injuries  to 
human  beings  and  the  rules  applied  in  re- 
dressing them  can  furnish  no  uniform 
guide  in  dealing  with  animals  or  other 
chattels." 

The  question  of  liability  of  a  railroad 
company  for  negligently  causing  cattle 
to  run,  lose  flesh,  and  fail  to  take  on 
flesh,  as  they  would  have  done,  was  also 
raised  in  Gibson  v.  Louisville  &  N.  R.  Co. 
(1908)  32  Ky.  L.  Eep.  769, 106  N.  W.  838. 
In  this  case  the  stampede  was  caused  by 
the  alleged  unnecessary  and  imprudent 
blowing  of  whistles  and  permitting  steam 
to  escape,  and  the  court,  in  affinning  a 
judgment  for  defendant,  discussed  the 
question  of  liability  in  such  a  case  as 
follows:  ''As  to  the  damage  caused  by 
frightening  the  cattle,  the  petition  does 
not  disclose  where  the  cattle  were, 
whether  upon  the  right  of  way  of  ap- 
pellee or  in  appellant's  pastures,  or  else- 
where. Nor  does  it  show  whether  the 
trainmen  were  aware  of  the  presence  of 
the  cattle.  Unless  the  trainmen  knew, 
or  had  reason  to  foresee,  the  result  of  the 
acts  complained  of  as  they  affected  the 

cattle,  their  master  would  not  be  liable, 
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as  the  acts  were  not  per  se  wrongful,  hut 
would  be  wrong  only  when  done  for  the 
purpose  and  with  the  effect  of  frighten- 
ing and  injuring  the  cattle  needlessly,  or 
with  the  knowledge  that  it  was  doing  so, 
which  is  the  same  thing.  Whistling  of 
locomotives  might  be  indulged  in  so  need- 
lessly and  continuously  as  to  become  a 
common  nuisance,  when  an  injury  sus- 
tained by  it  would  be  actionable,  without 
reference  to  the  purpose  of  the  perpe- 
trator; but,  unless  it  is  so,  it  will  be 
classed  as  innocent  folly,  unless  it  ap- 
pears to  the  perpetrators  that  it  is  injur- 
ing, or  is  likely  to  cause  injury  to,  an- 
other." 

And  a  few  cases  have  involved  the 
question  of  liability  for  injury  to  the 
disposition  of  horses  by  negligently 
frightening  them,  such  a  liability  being 
held  to  exist  not  only  where  there  was  an 
actual  physical  injury,  but  also  where 
the  animals  in  question  were  not  wound- 
ed or  otherwise  bodily  injured.  Thus,  in 
Van  Wagoner  v.  New  York  Cement  Co. 
(1885)  36  Hun  (N.  Y.)  552,  where  a 
horse  was  negligently  frightened,  but  not 
wounded  or  physically  injured,  by  a 
tramway  car,  and  caused  to  run  away, 
the  court  recognized  a  rule  allowing  re- 
covery for  depreciation  in  market 
value  where  the  accident  adversely  af- 
fected the  habits  of  the  horse,  but  held 
that  in  the  instant  case  the  trial  court 
had  adopted  an  improper  mode  of  reach- 
ing the  amount  of  such  injury.  And  in 
Baltimore  &  Y.  Tump.  Road  v.  Crowther 
(1885)  63  Md.  558,  1  Atl.  279,  where  a 
horse  became  frightened  at  a  four-horse 
wagon  and  ran  away,  it  was  held  that 
evidence  as  to  the  liability  of  the  horse 
running  away  again  whenever  an  oppor- 
tunity afforded  was  admissible  on  the 
question  of  damages  as  tending  to  show 
a  depreciation  in  market  value.  So,  in 
Oleson  v.  Brown  (1877)  41  Wis.  413, 
where  defendant  wrongfully  struck 
plaintiff's  horses  with  a  whip,  causing 
them  to  run  away,  it  was  held  that  the 
damages  allowed  should  cover  the  les- 
sened value  arising  from  the  liability  of 
acquiring  the  vicious  habit  of  running 
away,  although  the  horses  did  not  receive 
any  bodily  injuries  from  the  runaway  in 
question. 

And  in  Montgomery  Street  R.  Co.  v. 
Hastings  (1903)  138  Ala.  432,  35  So.  412, 
where  a  horse  was  frightened  and  struck 
by  a  negligently  operated  street  car,  it 
was  held  that,  in  assessing  damages  re* 
ferable  to  the  impairment  of  the  animaPs 
usefulness,  the  jury  could  take  into  con- 
sideration any  change  in  its  disposition 
due  to  the  accident,  such  as  that,  instead 
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of  being  docile  and  not  afraid  of  cars, 
it  became  wild,  unsafe,  and  vicious, 
being  very  afraid  of  cars  and  given  to 
backing,  kicking,  and  running  when  an 
attempt  was  made  to  drive  near  them. 
So,  in  Weiller  v.  Weiss  (1915)  124  Md. 
461,  92  Atl.  1028,  where  a  gentle,  easily 
driven,  and  fearless  race  horse  was 
frightened  and  struck  by  an  automobile, 
it  was  held  that,  under  a  general  alle- 
gation of  damages,  the  owner  could  prove 
that  after  the  accident  the  horse  was 
highly  excitable  and  nervous,  easily 
frightened  and  unsafe  to  drive,  and 
valueless  as  a  race  horse  because  thereof, 
the  court  saying :  "It  is  a  matter  of  com- 
mon knowledge  that  horses  once  hurt  or 
badly  frightened  by  automobiles  are  al- 
most invariably  rendered  useless  for 
driving  purposes,  and  it  should  readily 
suggest  itself  to  one's  mind  that  one  of 
the  natural  results  to  a  racer  would  be 
his  diminution  in  value  because  of  hav- 
ing  been  struck  by  an  automobile."  And 
in  English  v.  Missouri  P.  R.  Co.  (1898) 


73  Mo.  App.  232,  it  was  held  that  a  kind 
and  gentle  harness  horse  which  became 
vicious  and  unsafe  and  given  to  fighting 
and  kicking  as  a  result  of  having  become 
frightened  and  kicking  a  buggy  was  dam- 
aged to  the  value  of  the  destroyed  over 
the  acquired  qualities,  as  impaired  quali- 
ties were  such  damages  as  naturally  and 
immediately  followed  the  negligence  of 
the  defendant  and  were  not  too  remote, 
speculative,  and  conjectural.  In  this 
case  a  defect  in  the  highway  caused  the 
buggy  shaft  to  fall  upon  the  horse's 
heels,  whereby  he  became  frightened  and 
unmanageable  and  began  kicking.  And 
again  in  Oliphant  v.  Brearley  (1892)  54 
N.  J.  L.  521,  24  Atl.  660,  it  was  held  that 
injuries  to  the  disposition  of  a  horse 
caused  by  fright  are  not  too  remote  and 
uncertain  for  consideration.  Here  a 
gentle  and  kind  horse  was  collided  with, 
thrown  down,  and  greatly  frightened, 
causing  it  to  become  nervous  and  un- 
reliable and  harder  to  handle. 

G.  J.  C. 


KANSAS  SUPREMB  COURT. 

PATRICK  CREYHON  et  al. 

V. 

BOARD  OF  EDUCATION  OF  THE  CITY 
OF  PARSONS.  KANSAS. 

(99  Kan.  824,  163  Pac.  145.) 

Mandamus  —  to  admit  pupils  to  school. 

1.  Where  a  writ  of  mandamus  is  asked  to 
compel  a  board  of  education  to  allow  gradu- 
ates of  a  parochial  school  to  enter  the  city 
high  school  without  an  examination,  and 
the  whole  controversy  is  over  the  existence 
of  their  right  in  that  regard,  the  time  set 
for  the  examination,  and  detailed  regula- 
tions  regarding  it.  are  not  material. 
For  other  cases,  see  Mandamus,  L  g,  in  Dig. 

i-52  N.  B. 

School  —  examination  —  pupils   from 
parochial  school. 

2.  A  board  of  education,  under  the  power 
granted  to  it  to  make  rules  for  the  govern- 
ment of  city  schools,  may  require  the  gradu- 
ates of  parochial  schools  to  pass  an  exam- 
ination for  admission  to  the  high  school, 
while  admitting  graduates  of  public  schools 
ivithout  such  an  examination. 
For  other  cases,  see  Schools,  /.  h,  in  Dig, 

1^2  N,  fif. 

Same  —  equality  of  training  —  effect. 

3.  Where  such  a  rule  exists,  graduates  of 

Headnotes  by  Mason,  J. 

Note.  —  For  requirement  of  examination 
AS  a  condition  of  admission  or  promotion 
Bi    pupils,    see    annotation    following    this 
case,  post,  907. 
£*R.A.1917C.  63 


a  parochial  school  cannot  obtain  a  right  to 
be  admitted  to  the  high  school  without  an 
examination,  by  establishing  to  the  satis- 
faction of  a  court  that  their  school  afifords 
training  equal  to  that  of  the  public  schools. 
For  other  cases,  see  Schools,  I.  h,  in  Dig. 

Same  —  compelling  admission. 

4.  Where,  in  an  action  brought  to  require 
a  board  of  education  to  admit  to  the  city 
high  school  without  examination  graduates 
of  a  parochial  school,  the  board  admits  that 
such  applicants  have  studied  the  same  text- 
books and  been  given  the  same  tests  and 
examinations,  in  the  same  manner  and  to 
the  same  extent  as  the  graduates  of  the 
public  schools^  who  are  received  without 
examination,  such  admissions  justify  an 
order  allowing  such  applicants  to  enter  the 
high  school  without  further  examination. 
For  other  cases,  see  Schools,  L  h,  in  Dig. 

1-^2  N.  8. 

Same  —  effect  of  statute. 

6.  The  controversy  referred  to  is  not  af- 
fected by  a  statute  authorizing  the  gradu- 
ates of  certain  public  schools,  upon  passing 
an  examination  therein  provided  for.  to  re- 
ceive diplomas  admitting  them  to  any  high 
school  in  the  state. 
For  other  cases,  see  Schools.  /.  b,  in  Dig, 

1''52  N.  8. 

(February  10,  1917.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  defendant  to  admit  plain- 
tiffs' children  to  the  city  high  school  with- 
out further  examination.  Judgment  for 
plaintiffs. 

The  facts  are  stated  in  the  opinion. 
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Messrs.  John  Madden  and  C.  £.  Coop- 
er, for  plaintiffs: 

All  children  in  the  township,  within  the 
prescribed  ages  for  admission  to  the  public 
schools,  have  equal  rights  of  admission  to 
the  high  school  when  they  are  sufficiently 
advanced  to  need  its  instruction. 

Trustees  of  Schools  v.  People,  87  111.  303, 
29  Am.  Rep.  55. 

A  rule  is  not  reasonable  that  will  deprive 
children  of  school  except  as  a  punishment 
for  a  breach  of  discipline  or  an  offense 
against  good  morals. 

Perkins  v.  Independent  School  Diet.  56 
Iowa,  476,  9  N.  W.  356;  King  v.  Jefferson 
City  School  Board,  71  Mo.  628,  36  Am.  Rep. 
499 ;  Miller  v.  Dailey,  136  Cal.  212,  68  Pac. 
3029;  State  ex  rel.  Kelley  v.  Ferguson,  95 
Neb.  63,  50  L.R.A.(N.S.)  266,  144  N.  W 
1039;  School  Board  Diat.  v.  Thompson,  24 
Okla.  1,  24  L.R.A.(N.S.)  221,  138  Am.  St. 
Rep.  861,  103  Pac.  578,  19  Ann.  Cas.  1188. 

The  right  to  refuse  to  admit  a  pupil, 
child  of  a  taxpayer,  to  equal  educational 
advantages,  or  interpose  technical  objec- 
tion, is  unreasonable  and  discriminatory  as 
a  matter  of  law.  It  invades  the  constitu- 
tional right  of  equal  protection  of  the  laws. 

6  R.  C.  L.  §  364;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct. 
Rep.  1064;  Gulf,  C.  k  S.  F.  R.  Co.  v.  Ellis, 
165  U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct. 
Rep.  255;  Potts  v.  Breen,  167  111.  67,  39 
L.R.A.  152,  69  Am.  St.  Rep.  262,  47  N.  E. 
81;  State  ex  rel.  Flowers  v.  Board  of  Edu- 
cation, 35  Ohio  St.  368;  Perkins  v.  Inde- 
pendent School  Dist.  56  Iowa,  476,  9  N.  W. 
356. 

Messrs.  E.  li.  Barton  and  W.  D.  Atkin- 
son, for  defendant: 

The  defendant  board  of  education  has 
not  discriminated  against  pupils  of  the 
parochial  school  of  which  plaintiffs'  chil- 
dren are  pupils.  The  rule  as  made  and 
promulgated  is  a  general  rule  by  which 
examination  is  required  to  determine  the 
classification  of  the  pupils  of  all  private 
schools  who  seek  admission  to  the  city  nigh 
school. 

Board  of  Education  v.  Purse,  101  Ga.  422, 
41  L.R.A.  593,  65  Am.  St.  Rep.  312,  28  S. 
E.  896;  Barnard  v.  Shelburne,  216  Mass. 
19,  102  N.  £.  1095,  Ann.  Cas.  1915A,  751; 
Alvord  v.  Chester,  180  Mass.  20,  61  N.  £. 
263;  Scripture  ▼.  Bums,  59  Iowa,  70,  12 
N.  W.  760;  35  Cyc.  1110,  1111. 

A  board  of  education  of  cities  of  the  first 
class  "are  vested  with  large  discretion  in 
all  matters  pertaining  to  the  management 
of  the  schools  under  their  control." 

Board  of  Education  v.  Welch,  51  Kan. 
793,  33  Pac.  654;  Williams  v.  Board  of 
Education,  81  Kan.  593,  106  Pac.  36. 

Mandamus  ought  not  to  lie  in  this  case. 
L.R.A.1917C. 


State  ex  rel.  Ross  v.  Robinson,  1  Kan. 
188;  Martin  v.  Ingham,  38  Kan.  651,  17 
Pac.  162 ;  Bwelling-House  Ins.  Co.  v.  Wilder, 
40  Kan.  561,  20  Pac.  265;  26  Cyc.  168. 

The  legislature  has  not  concerned  itself 
with  private,  denominational,  or  parochial 
schools  further  than  to  prescribe  that  they 
must  be  taught  by  competent  instructorR. 

State  v.  Will,  99  Kan.  167,  160  Pac.  1025. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

The  parents  of  several  children  who  had 
successfully  completed  the  work  in  the 
eighth  grade  of  a  parochial  school  in  Par- 
sons applied  for  their  admission  to  the  city 
high  school.  The  board  of  education  re- 
fused to  admit  them  without  their  taking 
an  examination  in  accordance  with  its  rules. 
The  parents  obtained  from  this  court  an 
alternative  writ  of  mandamus  requiring 
such  action,  unless  reason  to  the  contrary 
should  be  shown.  The  board  filed  an  an- 
swer, in  which  a  part  of  the  allegations  of 
the  writ  are  admitted.  The  plaintiffs  ask 
for  a  judgment  upon  these  admissions,  and 
the  case  has  been  heard  and  submitted  upon 
that  motion. 

1.  The  rule  and  practice  of  the  board  is 
to  admit  to  the  high  school,  without  exam- 
ination, applicants  having  a  county  super- 
intendent's diploma  or  a  certificate  of  gradu- 
ation from  the  eighth  grade  of  the  Parsons 
city  schools,  "or  any  other  public  school  of 
equal  rank,''  and  to  require  examinations 
of  all  other  applicants.  In  August,  1916, 
notice  was  given  by  publication  in  local 
newspapers  that  opportunity  for  such  an 
examination  would  be  given  on  September 
6th,  and  that  applicants  were  required  to 
furnish  certain  information  by  August  28th. 
In  the  course  of  the  plaintiffs'  argument 
some  criticism  is  made  of  these  details,  but 
no  question  of  their  reasonableness  is  in- 
volved in  this  proceeding.  It  does  not  ap- 
pear that  any  especial  inconvenience  would 
have  resulted  therefrom,  if  the  applicants 
had  been  willing  to  submit  to  any  examina- 
tion at  all.  But,  however  that  may  be,  the 
court  is  not  asked  to  require  that  the  ap- 
plicants be  given  an  opportunity  to  be  "ex- 
amined at  another  time  or  under  other 
conditions,  but  to  order  their  admission 
without  that  preliminary,  and  the  manifest 
purpose  of  the  action  is  to  test  their  right 
in  that  regard. 

2.  The  principal  contention  of  the  plain- 
tiffs is  that  the  board  has  no  power  to 
make  or  enforce  a  rule  which,  while  allow- 
ing the  graduates  of  the  city  schools,  or 
other  public  schools  of  equal  rank,  to  enter 
the  high  school  at  onoe,  denies  admission 
to  the  graduates  of  parochial  and  other 
private  schools  of  whatever  rank,  until  they 
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have  passed  an  examination,  thereby  arbi- 
trarily discriminating  against  the  pupils 
of  the  private  schools,  and  denying  to  them 
and  to  their  parents  the  equal  protection 
ol  the  law.  We  cannot  regard  the  conten- 
tion as  well  founded.  That  children  of  suit- 
able age  are  entitled  to  attend  the  public 
schools  at  the  place  of  their  residence  is 
not  doubted,  but  the  department  to  which 
they  are  to  be  assigned  is  a  matter  to  be 
determined  under  appropriate  regulations 
adopted  by  the  governing  body.  The  board 
of  education  is  charged  with  the  duty  of 
making  rules  for  the  government  of  the 
city  schools.  Gen.  Stat.  1915,  §  9108.  It  is 
proper,  if  not  absolutely  necessary,  that 
some  provision  should  be  made  for  deter- 
mining* whether  an  applicant  who  presents 
himself  for  admission  to  a  particular  de- 
partment has  had  the  preliminary  train- 
ing to  justify  his  assignment  thereto.  Two 
obvious  methods  for  accomplishing  this  re- 
sult present  themselves.  One  is  to  test  the 
prospective  pupil's  actual  qualifications  by 
aji  examination;  the  other  is  to  act  upon 
the  presumption  in  his  favor  arising  from 
the  character  of  the  schools  he  has  attend- 
ed. There  is  room  for  the  exercise  of  in- 
dividual judgment  as  to  the  manner  and 
extent  to  which  the  latter  method  should 
be  applied.  There  is  a  fair  basis  for  the 
classification  of  schools  in  this  respect,  and 
making  a  certificate  of  graduation  from 
schools  of  one  class  a  substitute  for  an  ex- 
amination of  a  pupil,  while  denying  that 
effect  to  such  a  certificate  from  schools  of 
another  class.  For  instance,  if  the  board 
had  seen  fit  to  dispense  with  an  examina- 
tion in  the  case  of  graduates  of  schools  iu 
the  city,  while  requiring  it  of  the  graduates 
of  outside  schools  of  a  similar  kind,  a  just 
basis  for  the  distinction  could  be  found  in 
the  fact  that  the  board  could  more  conven- 
iently determine  the  quality  of  work  done 
by  a  school  that  was  near  at  hand  than  by 
one  at  a  distance.  And  such  a  distinction 
might  reasonably  be  made  between  the  pub- 
lic schools  of  the  city  and  other  schools 
located  therein,  because  the  board  of  educa- 
tion, having  full  control  of  the  management 
of  the  public  schools,  would  necessarily  be 
fully  advised  of  the  character  of  work  they 
were  doing,  so  that  further  examination  of 
their  graduates  would  be  superfluous.  The 
same  character  of  difi'erence,  though  of  less 
degree,  exists  between  public  and  private 
schools,  in  whatever  part  of  the  state  they 
may  be  situated.  While  the  board  of  edu- 
cation of  Parsons  has  no  control  over  pub- 
lie  schools  outside  of  the  city,  its  schools 
are  a  part  of  the  same  general  system,  all 
portions  of  which  are  subject  to  official 
visitation  and  regulation.  The  board  has 
means  for  investigating  and  determining 
L.R.A.1917C. 


I  the  evidential  value  of  a  certificate  of 
graduation  from  a  public  school  anywhere 
in  Kansas,  that  are  not  available  with  re- 
spect to  any  school  not  imder  public  man- 
agement. The  courses  of  study,  the  general 
methods  pursued,  the  establishment  of 
standards,  are  subject  to  legal  regulation. 
How  far  in  a  particular  instance  they  are 
conformed  to  may  always  be  determined  by 
investigation  conducted  as  a  matter  of  right. 
However  efficient  a  private  school  may  act- 
ually, be,  the  board  does  not  have,  and  can- 
not have,  the  same  facilities  for  satisfying 
itself  on  the  point.  Any  opportui^ity  af- 
forded it  for  investigating  the  question 
would  depend  upon  courtesy,  and  not  upon 
law, — would  be  a  privilege,  and  not  a  right. 
And  while  it  might  well  avail  itself  of  such 
an  oppoi^tunity  and  treat  the  diploma  of 
such  a  school  as  a  substitute  for  an  exami- 
nation if  in  its  judgment  the  information  ac- 
quired justified  that  course,  a  court  cannot 
control  its  action  in  that  regard. 

Reported  cases  which  are  cited  seem  to 
have  but  little  direct  bearing  upon  the 
question  just  considered.  For  illustration, 
our  attention  is  called  to  two  decisions, 
seemingly  to  the  efi'ect  that  a  rule  is  un- 
reasonable which  prescribes  the  branches  a 
pupil  in  a  public  schoo.1  shall  study.  School 
Board  Dist.  v.  Thompson,  24  Okla.  1,  24 
L.RJV.(N.S.)  22J,  138  Am.  St.  Rep.  861,  103 
Pac.  678,  19  Ann.  Cas.  1188;  Trustees  of 
Schools  V.  People,  87  111.  303,  29  Am. 
Rep.  56.  It  is  doubtless  competent  for  the 
legislature  to  authorize  those  in  the  con- 
trol of  the  public  schools  to  regulate  that 
matter,  and  whether  it  has  done  so  would 
seem  to  be  a  question  of  statutory  con- 
struction. In  any  event  a  solution  of  that 
problem  would  throw  little  light  upon  that 
now  imder  discussion. 

3.  The  purpose  of  the  examination  of  an 
applicant  for  admission  to  the  high  school 
is  to  determine  whether  he  has  received  suf- 
ficient preparatory  training  to  warrant  ac- 
cepting him.  But  he  cannot  dispense  with 
the  occasion  for  an  examination  by  estab- 
lishing the  existence  of  that  fact  to  the 
satisfaction  of  a  court.  The  determination 
of  the  matter  is  a  function  of  the  school 
authorities,  and  its  correctness,  if  arrived 
at  by  the  exercise  of  their  fair  and  candid 
judgment,  is  not  open  to  judicial  review. 
Williams  v.  Board  of  Education,  81  Kan. 
693,  106  Pac.  36. 

4.  However,  the  general  principles  al- 
ready announced  are  not  decisive  of  this 
case,  by  reason  of  certain  admissions  made 
by  the  defendant.    In  the  answer  it  is  said: 

"Defendant  for  the  purpose  of  this  action 
admits,  as  averred  in  said  writ,  that  'the 
teachers  of  said  parochial  school  are  hold- 
ers of  public  diplomas  and  certificates  en- 
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titling  them  to  teach  in  the  public  or  com- 
mon schools  of  the  state  of  Kansas/  and 
that  'the  educational  advantages  of  the 
pupils  in  all  the  grades'  of  the  parochial 
school  *are  equal  to  those  in  the  public  or 
common  schools  of  the  city  of  Parsons.' 

"Defendant  admits,  as  averred  in  said 
writ,  that  *in  said  parochial  school  up  to 
and  including  the  eighth  grade  the  pupils 
have  been  classified  the  same  as  in  the  pub- 
lic or  common  scliools  of  the  city  of  Parsons, 
the  same  curriculum  has  been  adopted,  the 
textbooks  adopted  by  the  state  are  used, 
and  that  the  same  tests  and  examinations 
are  required  and  made,'  but  defendant  avers 
that  the  said  tests  and  examinations  are 
made  by  the  teachers  in  said  parochial 
school  only.     .     .     . 

''Defendant  admits,  as  averred  in  said 
writ,  that  'the  plaintiffs  herein  are  the 
parents  of  children ;  to  wit,  Jame»  Creyhon, 
Mary  Moffat,  Frank  Tipton,  and  Mary 
Doherty,  pupils  who  have  finished  success- 
fully the  work  in  the  eighth  grade  of  said 
parochial  school,  have  studied  the  same  text- 
books, have  been  given  the  same  tests  and 
examinations,  in  the  same  manner  and  to 
the  same  extent  as  the  pupils  who  have 
successfully  completed  the  work  in  the 
eighth  grade  of  the  public  or  common 
schools  of  the  city  of  Parsons,'  but  defend- 
ant avers  that  said  tests  wad  examinations 
have  been  given  and  made  by  the  teachers 
of  said  parochial  schools  only." 

That  these  admissions  were  not  intended 
as  mere  disclaimers  of  knowledge  as  to  the 
matters  to  which  they  refer  is  made  clear 
by  the  difference  in  the  language  used  with 
regard  to  other  allegations  of  the  alter- 
native writ.  Two  other  para^aphs  of  the 
answer  read: 

»  "Defendant  avers  it  is  not  informed  as  to 
whether,  as  averred  in  said  writ,  that  'upon 
the  completion  of  the  eighth  grade  in  said 
parochial  school  the  pupils  are  equal  in 
educational  qualifications  to  the  pupils  in 
the  public  or  common  schools  of  the  city  of 
Parsons,  and  are  fitted  to  enter  the  high 
school  of  said  city  on  an  equality  with  the 
pupils  of  the  public  or  common  schools  who 
have  passed  through  the  eighth  grade,'  but 
defendant  avers  that  fact  should  be  de- 
termined by  an  examination  provided  there- 
for by  rule  of  defendant  board,  as  herein- 
after more  specifically  stated,  or  as  provided 
by  chapter  271,  Laws  of  Kansas,  1913,  as 
amended  by  chapter  300,  Laws  of  Kansas, 
1935.     .     .     . 

i,  ''Defendant  avers  it  is  not  informed  as  to 
whether,  as  averred  in  said  writ,  that  'said 
pupils  are  entitled  to  the  same  right  and 
stand  upon  the  same  equal  footing  in  the 
way  of  educational  advantages  as  the  pupils 
who  have  finished  the  eighth  grade  in  the 
L.RJL.1917C. 


public  or  common  schools,  and  are  entitled 
without  further  examination  to  be  admitted 
to  the  high  school  of  said  city,'  and  defend- 
ant avers  that  fact  should  be  determined 
by  an  examination  therefor,  by  rule  of  de- 
fendant board,  as  hereinafter  more  specific- 
ally stated,  or  as  provided  by  chapter  271, 
Laws  of  Kansas  1913,  as  amended  by  chap- 
ter 300,  Laws  of  Kansas  1915." 

In  view  of  the  distinction  in  phraseology 
noted,  the  specific  admissions  must  be  treat- 
ed, not  only  as  affirmatively  establishing  the 
facts  to  which  they  relate,  so  far  as  this 
litigation  is  concerned,  but  as  indicating 
that  these  facts  are  known  to  the  board  as 
a  body.  As  already  stated,  an  examination 
of  an  applicant  for  admission  to  the  high 
school  is  designed  to  enable  the  board  to 
determine  whether  he  has  received  sufficient 
preparatory  training  to  warrant  his  accept- 
ance. It  is  a  means  to  that  end,  and  not 
an  ultimate  object  in  itself.  If  the  fact 
exists,  and  the  board  has  definite  and  of- 
ficial knowledge  of  it,  the  purpose  of  the 
examination  is  fulfilled,  and  the  admission 
of  a  pupil  to  the  privileges  of  the  school 
should  not  be  denied  or  delayed  merely  in 
order  that  a  barren  formality  may  be  gone 
through  with.  The  board  formally  admits, 
thereby  implying  its  definite  and  official 
knowledge,  that  the  children  of  the  plain- 
tiffs have  finished  successfully  the  eighth 
grade  of  a  school  whose  teachers  are  quali- 
fied for  public  school  work,  whose  educa- 
tional advantages  are  equal  to  those  of  the 
public  schools,  whose  pupils  are  classified 
in  the  same  manner  as  in  the  public  schools, 
and  where  the  same  curriculum  has  been 
adopted,  the  same  textbooks  used,  and  the 
same  tests  and  examinations  required  and 
made;  that  these  applicants  "have  been 
given  the  same  tests  and  examinations,  in 
the  same  manner  and  to  the  same  extent  as 
the  pupils  who  have  successfully  completed 
the  work  in  the  eighth  grade"  of  the  city 
schools.  To  say  that  these  pupils  have  been 
given  the  same  tests  and  examinations  as 
those  of  the  public  schools  fairly  means, 
not  merely  that  substantially  the  same  ques- 
tions have  been  asked  of  them,  but  that 
their  answers  have  been  graded  according 
to  substantially  the  same  standards.  The 
circumstance  that  the  tests  and  examina- 
tion^ were  made  by  teachers  in  the  parochial 
schools,  which  seems  to  be  relied  upon  as 
a  basis  for  a  distinction,  is  therefore  with- 
out practical  effect.  An  applicant  for  ad- 
mission to  the  high  school  who  presents  a 
certificate  of  graduation  from  the  eighth 
grade  of  the  city  school  is  admitted  upon 
the  strength  of  that  document,  which  is 
simply  evidence  that  he  has  successfully 
sustained  certain  tests  and  examinations. 
When  it  is  conclusively  established  by  other 
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evidence  that  an  applicant  has  successfully 
sustained  exactly  the  same  tests  and  exam- 
inations, the  mere  fact  that  the  individuals 
'who  conducted  them  were  not  employed 
by  the  public  is  not  a  sufficient  basis  for 
requiring  further  proof  to  the  same  effect 
as  a  basis  for  official  action.  It  is  true 
that  one  who  has  been  graduated  from  the 
parochial  school  may,  in  fact,  not  have  re- 
ceived sufficient  preliminary  training  to 
qualify  him  for  entrance  to  the  high  school. 
But  the  same  is  true  of  one  who  has  been 
graduated  from  the  city  school.  The  tests 
and  examinations  are  not  infallible  by 
whomsoever  made.  But  where  certain  tests 
and  examinations  are  accepted  as  prima 
facie  evidence  of  qualification  if  they  have 
been  made  by  the  teachers  of  one  school, 
they  ought  not  to  be  denied  the  same  effect 
when  made  by  the  teachers  of  another 
school.  The  theory  that  a  discrimination 
might  be  warranted  by  the  possibility  that 
the  results  of  the  tests  might  vary  in  pro- 
bative force  according  to  the  personality 
of  the  individuals  by  whom  they  were  made 
is  precluded  by  the  condition  that  the  tests 


are  the  same.  As  already  suggested,  if  the 
questions  asked  were  the  same,  but  the  basis 
of  marking  were  not,  the  tests  would  not 
be  identical  or  equivalent,  but  substantially 
different. 

5.  The  controversy  is  not  affected  by  the 
statute  referred  to  in  the  answer  (Gen. 
Stat.  1915,  §§  9436-9440).  That  relates  to 
examinations  to  be  given  those  who  have 
completed  the  course  of  study  prescribed  by 
the  state  board  of  education  for  rural 
schools  and  the  grades  in  schools  having  two 
or  more  teachers,  and  provides  that  such 
persons,  upon  meeting  the  requirements  of 
the  act,  shall  be  given  diplomas  admitting 
them  to  any  high  school  in  the  state. 

For  the  reasons  stated,  the  plaintiffs  are 
adjudged  to  have  the  right  to  enter  their 
children  in  the  high  school  without  exami- 
nation, but  as  the  judgment  is  based  upon 
admissions  which  were  made  for  the  pur- 
poses  of  this  proceeding,  it  does  not  con- 
stitute an  adjudication  that  future  gradu- 
ates of  the  parochial  school  are  entitled  to 
that  privilege. 


Annotatioii— Schools:  requirinflr  examination  as  condition  of  admission  or 

promotion  of  pnpib. 


A  diligent  search  has  diselosed  no  case 
precisely  in  point  with  Crethon  v.  Board 
OF  Education,  ante,  993,  as  to  pupils 
coming  from  parochial  schools. 

Except  in  so  far  as  is  expressly  reg- 
ulated by  statnte,  the  board  or  officers 
having  control  and  supervision  of  the  ad- 
mission of  pupils,  as  a  general  rule,  have 
a  discretionary  power  to  establish  rea- 
sonable mles  and  regulations  for  their 
admission,  snch  as  rules  and  r^nlations 
by  which  a  classification  of  pupils  ac- 
cording to  sex  is  made,  or  by  which  the 
assignment  of  children  to  schools  afford- 
ing equal  advantages  shall  be  determined, 
or  to  require  pupils  to  apply  to  such 
board  or  officers  for  orders  for  admis- 
sion ;  and  the  exercise  of  such  discretion- 
ary powers  will  not  be  interfered  with 
by  the  court  except  in  cases  of  manifest 
abuse.    35  Cyc.  1110. 

The  decision  in  Trustees  of  Schools  v. 
People  (1877)  87  Dl.  303,  29  Am.  Rep. 
65,  cited  in  Crethon  v.  Board  op  Educa- 
tion, holds  unreasonable  and  unenforce- 
able a  rule  excluding  a  pupil  from  a  high 
school  because  of  his  inability  to  pass 
a  satisfactory  examination  in  grammar, 
where  he  passed  a  satisfactory  examina- 
tion and  was  sufficiently  proficient  in 
all  branches  of  study  except  grammar, 
and  his  father  had  forbidden  him  to  take 
that  subject,  and  did  not  want  him  to 
L.R.A.1917C. 


{pursue  any  study  necessitating  a  pre- 
vious knowledge  of  it. 

The  other  case,  School  Dist.  v.  Thomp- 
son (1909)  24  Okla.  1,  24  L.R.A.(N.S.) 
221,  130  Am.  St.  Rep.  861,  103  Pac.  578, 
19  Ann.  Cas.  1188,  cited  in  the  Creyhon 
Case,  upholds  the  right  of  the  parent,  as 
against  school  officers  and  teachers,  to 
make  a  reasonable  selection  from  the 
prescribed  course  of  study  for  his  child. 
See  on  this  question  notes  to  Board  of 
Education  v.  Purse,  41  L.R.A.  599,  and 
State  ex  rel  Kelley  v.  Ferguson,  50 
L.R.A.(N.S.)  267. 

A  rule  which  provides  for  the  proper 
examination  at  the  end  of  the  school 
year  of  pupils  jointly  by  the  teacher  of 
the  grade  in  which  such  pupils  have  been 
students  and  the  superintendent  of  the 
schools,  and  for  the  promotion  of  pu- 
pils to  the  next  higher  grade  upon  the 
recommendation  of  such  teacher  and  su- 
perintendent, the  same  being  based  on 
merit,  is  held  in  Board  of  Education  v. 
State  (1909)  80  Ohio  St.  133,  88  N.  E. 
412,  a  reasonable  rule. 

It  is  stated  in  the  above  case  that  ^a 
pupil  who  has  favorably  passed  examina- 
tion, and  been  given  a  proper  certificate 
authorizing  him  to  enter  the  next  higher 
grade,  is  without  right,  in  the  absence  of 
authority  from  the  board  of  education, 
to  omit  such  grade,  to  which  he  has  been 
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promoted,  and  pass  to  a  higher  one;  that 
where,  by  direction  of  the  parent  of  the 
pupil  thus  promoted,  the  pupil,  without 
authority  of  the  board,  enters  the  room 
of  such  higher  grade  for  the  purpKJse  of 
remaining  there,  it  is  the  right  and  duty 
of  the  superintendent  to  refuse  to  al- 
low the  pupil  to  remain,  and  direct  him 
to  go  to  the  room  of  the  grade  to  which 
he  has  been  promoted;  that  in  the  ab- 
sence of  any  showing  that  application 
had  been  made  to  the  board  for  permis- 
sion to  the  pupil  to  enter  such  higher 
grade,  and  in  the  absence  of  showing 


that  the  board  had  before  it  a  report 
of  its  superintendent  recommending  the 
promotion  of  the  pupil  to  such  higher 
grade,  mandamus  will  not  lie  to  compel 
the  board  to  order  such  promotion,  even 
though  it  be  shown  that  the  pupil  was, 
at  the  time  of  such  attempted  entry,  in 
fact  fitted  to  enter  such  grade. 

Other  annotations  analogous  to  the 
question  indicated  in  the  title  of  the 
present  note  may  be  found  by  consulting 
Index  to  L.R.A.  Notes  and  cross  refer- 
ences under  "Schools."  J.  D.  C. 


WASHINGTON    SUPREME    COURT, 

(Department  No.   1.) 

E.  M.  RAMPON 

V. 

WASHINGTON    WATER    POWER    COM- 
PANY, Appt. 

(—  Wash.  — ,  162  Pac.  514.) 

Highways  —  nngraarcled   excavation  — 
failure  to  keep  near  curb. 

Breach  of  a  municipal  ordinance  requir- 
ing vehicles  to  keep  as  near  the  right-hand 
curb  as  possible  will  not  prevent  recovery 
by  one  whose  vehicle  is  injured  by  falling 
into  an  unguarded  excavation  in  the  high- 
way, although  if  the  ordinance  had  been 
obeyed  the  excavation  would  have  been 
passed  in  safety. 
For  other  cases,  see  Highways,  IV.  c,  in  Dig. 

1-52  N.  a. 

(January  29,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injuries  to 
his  car  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Post,  Russell,  Carey,  A  Hlg- 
^ns,  for  appellant: 

Failure,  without  excuse,  to  observe  a 
traffic  ordinance,  is  negligence  per  se. 

Engelker  v.  Seattle  Electric  Co.  50  Wash. 
196,  96  Pac.  1039;  Ballard  v.  Collins,  63 
Wash.  493,  115  Pac.  1050;  Hillebrant  v. 
Manz,  71  Wash.  250,  128  Pac.  892;  Lud- 
wigs  V.  Dumas,  72  Wash.  68,  129  Pac.  903; 
Lloyd  V.  Calhoun,  78  Wash.  438,  139  Pac. 
231,  rehearing,  82  Wash.  35,  143  Pac.  458; 
Franey  v.  Seattle  Taxicab  Co.  80  Wash.  396, 
141    Pac.    890;    Anderson   v.   Kinnear,    80 

Note.  •»  For  violation  of  ordinance  as  to 
part  of  street  or  highway  to  be  used  by 
vehicles  as  negligence  or  contributory  negli- 
gence, see  annotation  following  this  case^ 
post,  999. 
L.R.A.1917C. 


Wash.  638,  141  Pac.  1151 ;  Hiscock  t.  Phin- 
ney,  81  Wash.  117,  142  Pac.  461,  Ann.  Cas. 
1916E,  1044;  Mickelson  v.  Fischer,  81  Wash. 
423,  142  Pac.  1160;  Moy  Quon  v.  Furuya 
Co.  81  Wash.  526,  143  Pac.  99;  TookerV. 
Perkins,  86  Wash.  567,  150  Pac.  1138; 
Johnson  v.  Heitman,  88  Wash.  595, 153  Pae. 
331;  Harrington  v.  Los  Angeles  R.  Co.  140 
Cal.  514,  63  LJt.A.  238,  98  Am.  St  Bep.  85, 
74  Pac.  15;  Broschart  v.  Tuttle,  59  Conn.  1, 
11  L.R.A.  33,  21  Atl.  925 ;  Weller  v.  Chica- 
go, M.  &  St.  P.  R.  Co.  120  Mo.  635,  23  S. 
W.  1061,  25  S.  W.  532;  Osgood  v.  Max- 
well, —  N.  H.  — ,  95  Atl.  954. 

Messrs.  3Iulllg:an  A  Bardsley  and  Rob- 
ertson A  Mlllen,  for  respondent: 

The  city  ordinance  was  merely  a  regula- 
tion of  traffic  on  the  street,  and  could  not 
be  invoked  by  defendant,  which  had  neg- 
ligently left  the  street  in  a  dangerous  con- 
dition. 

Puget  Sound  Traction  Light  &  P.  Co.  v. 
Hunt,  139  C.  C.  A.  432,  223  Fed.  952;  Berry. 
Automobiles,  §  149;  Watts  v.  Montgomery 
Traction  Co.  175  Ala.  102,  67  So.  471. 

Chadvirick,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  operates  a  double-track 
street  railway  system  in  the  city  of  Spo- 
kane. It  had  made  an  excavation  between 
the  rails,  and  for  a  short  distance  on 
either  side,  of  its  track  at  the  intersection 
of  Post  street  and  Riverside  avenue.  Hie 
dirt  from  the  excavation  had  been  piled 
on  the  south  side  of  the  south  track.  On 
the  night  of  November  8,  1915,  at  the  hour 
of  about  1:30  in  the  morning,  plaintiff  left 
his  place  of  business  in  company  with 
others  to  go  to  his  home.  He  drove  his 
machine  west  along  Riverside  avenue  a 
little  to  the  north  of  the  north  rail  of  the 
north  track.  It  was  raining  hard,  and  there 
was  some  fog.  Plaintiff  was  driving  his 
car  at  a  speed  estimated  at  from  7  to  15 
miles  an  hour.  The  street  car  company  had 
placed  lights  upon  the  pile  of  dirt  which  had 
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been  excavated  so  as  to  protect  traffic  go- 
ing east  on  Riverside  avenue.  There  were 
no  danger  signals  on  the  north  side  of  the 
track,  but  there  was  a  street  lamp  at  the 
intersection  of  the  streets,  and  an  electro- 
lier at  one  of  the  street  corners.  The  ex- 
cavation, which  was  from  8  to  12  inches 
deep,  appeared  dark,  and  plaintiff  drove  in- 
to it,  assuming  it  to  be  water.  The  car  was 
so  damaged  that  a  verdict  in  the  sum  of 
$208  is  not  challenged  as  excessive.  The 
jury  found  with  plaintiff  on  the  issues  of 
negligence,  but  it  is  contended  that  plain- 
tiff cannot  recover  because  of  his  own  neg- 
ligence which  contributed  to  the  injury. 

Appellant  relies  on  that  part  of  §  24  of 
the  Spokane  traffic  ordinance,  which  pro- 
vides: "A  vehicle,  except  when  passing  a 
vehicle  ahead,  shall  habitually  keep  as  near 
the  righthand  curb  as  possible." 

The  evidence  shows,  without  controversy, 
that  Riverside  avenue  is  a  very  wide  street, 
and  that  there  was  an  intervening  space  be- 
tween the  north  track  and  the  curb  of  ap- 
proximately 30  feet.  Appellant  insists,  in- 
asmuch as  respondent  was  not  driving  as 
near  the  curb  as  possible,  that  he  is  guilty 
of  contributory  negligence,  citing  many  de- 
cisions of  this  court  to  the  effect  that  one 
who  violates  a  city  traffic  ordinance  is  neg- 
ligent; that  respondent's  nonobservance  of 
the  rule  of  the  road  is  negligence  per  se, 
citing  Hillebrant  v.  Manz,  71  Wash.  250, 
128  Pac.  892;  Ludwig  v.  Dumas,  72  Wash. 
68,  129  Pac.  903;  Mickelson  v.  Fischer,  81 
Wash.  423,  142  Pac.  1160;  Johnson  v.  Heit- 
man,  88  Wash.  595,  153  Pac.  331. 

But  the  authority  of  these  cases  and  the 
principle  relied  on  will  not  avail  appellant. 


They  are,  without  exception,  cases  where  ve- 
hicles have  collided  one  with  the  other  or 
with  pedestrians.  The  object  of  the  traffic 
ordinance  is  to  protect  pedestrians  and  ve- 
hicles, and  to  avoid  collisions.  It  cannot  be 
applied  without  doing  violence  to  fundament- 
al principles,  to  the  facts  of  the  case  at  bar. 
We  have  held  that  similar  ordinances  had 
no  application  unless  the  one  invoking  the 
ordinance  can  say  that  the  ordinance  was 
enacted  for  his  benefit.  Wherefore  it  has 
been  frequently  held  that  it  is  not  negli- 
gence per  se  for  a  person  to  drive  at  an  un- 
lawful rate  of  speed,  or  upon  the  wrong 
side  of  the  street,  if  the  nonobservance  of 
the  traffic  ordinance  did  not  result  in  in- 
jury to  the  one  for  whose  benefit  it  had 
been  enacted.  Segerstrom  v.  Lawrenc^,  64 
Wash.  245,  116  Pac.  876;  Beeman  v.  Puget 
Sound  Traction  Light  A  P.  Co.  79  Wash. 
137,  139  Pac.  1087;  Mickelson  v.  Fischer, 
81  Wash.  423,  142  Pac.  1160. 

With  no  passing  traffic,  respondent  was 
within  his  lawful  right  when  he  drove  his 
car  on  the  open  unoccupied  street  at  any 
place  best  suiting  his  convenience  so  long 
as  he  followed  a  way  to  the  north  of  the 
north  track. 

Appellant  was  clearly  negligent.  In  fact, 
we  do  not  understand  that  its  negligence 
is  seriously  denied.  Its  act  was  the  ef- 
ficient cause  without  which  the  accident 
would  not  have  happened. 

We  find  no  merit  in  the  plea  of  contribu- 
tory negligence,  and  the  judgment  is  af- 
firmed. 

Ellis,  Ch.  J.,  and  Morris,  Main,  and 
Fullerton,  JJ.,  concur. 


Annototioii— Violation  of  ordinance  aa  to  part  of  street  at  bighway  to  be 
used  by  vehicles  as  negligence  or  contributory  negligence. 


This  note  does  not  include  cases  involv- 
ing statutes  requiring  observance  of 
rules  of  the  road  as  to  meeting  or  pass- 
ing vehicles  or  turning  corners  at  street 
intersections,  but  for  such  cases  see 
Smith  V.  Barnard,  41  L.R.A.(N.S.)  322, 
and  note  thereto  as  to  rules  of  the  road 
governing  vehicles  proceeding  in  opposite 
directions;  Hackett  v.  Alamito  Sanitary 
Dairy  Co.  41  L.R.A.(N.S.)  337,  and  the 
note  thereto  as  to  the  rule  of  the  road 
governing  vehicles  proceeding  in  the 
same  direction;  and  Molin  v.  Wark,  41 
L.R.A.(N.S.)  346,  and  the  note  thereto 
as  to  rules  of  the  road  governing  vehicles 
at  the  intersection  of  streets  and  when 
turning  across  a  street. 

Generally,  for  violation  of  police  ordi- 
nances regulating  travel  and  traffic  on 

the  streets  as  ground  for  private  action,  1 
L.R.A.1917C. 


see  note  in  5  L.R.A.(N.S.)  253,  and  for  a 
similar  question  as  to  violation  of  a  stat- 
ute, see  notes  in  9  L.R.A.(N'.S.)  338,  and 
L.R.A.1915E,  500. 

Other  collateral  questions  arising  from 
violation  of  statutes  or  ordinances  in  re- 
lation to  automobiles  are  treated  in  notes 
in  this  series  indexed  under  the  title, 
"Automobiles." 

Municipal  ordinances  are  admissible  in 
an  action  for  negligence,  not  as  sub- 
stantive and  sufficient  proof  of  a  defend- 
ant's negligence,  but  as  evidence  of  mu- 
nicipal expression  of  opinion  on  a  mat- 
ter on  which  municipal  authorities  had 
agreed  that  the  defendant  was  negligent, 
and,  as  such  expression,  they  are  to  be 
taken  into  consideration  witl)  all  other 
facts  of  the  case.  But  this  is  not  the 
case  where  the  ordinance  in  question  has 
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no  relation  to  the  particular  negligent 
act  under  investigation.  So  in  an  action 
for  injuries  by  one  struck  while  on  the 
running  board  of  a  street  car  by  the  end 
gates  of  a  wagon  which  was  standing  on 
the  left  side  of  the  street,  swinging  out 
as  the  car  came  along  so  that  it  struck 
plaintiff,  the  admission  in  evidence  of  an 
ordinance  requiring  that  vehicles  be 
stopped  only  on  the  right-hand  side  of 
the  street  was  properly  refused,  as  the 
purpose  of  the  ordinance  could  not  have 
been  to  require  end  gates  of  wagons  to 
swing  over  the  pavement  rather  than 
over  the  streets  in  order  to  avoid  such 
accidents  as  the  one  in  question,  but  to 
secure  an  orderly  movement  of  traffic 
along  streets  without  interruption  or 
congestion,  and  therefore  it  was  not  re- 
lated to  the  acts  complained  of  as  negli- 
gence, and  was  not  a  municipal  expres- 
sion of  opinion  on  such  a  state  of  facts 
as  was  presented  in  the  case.  Shaffer  v. 
Roesch  (1906)  215  Pa.  287,  64  Atl.  611. 

This  principle  is  also  well  illustrated 
by  Rampon  v.  Washington  Water 
Power  Co.  ante,  998. 

So  in  Blair  v.  Granger  (1902)  24  B.  L 
17,  51  Atl.  1042,  an  action  by  a  driver  of 
a  laundry  wagon  for  injuries  received 
when  his  horse  became  frightened  by  the 
negligent  operation  of  a  steam  roller 
while  driving  in  a  public  park  of  the  city, 
in  which  the  trial  court  granted  a  nonsuit 
on  the  ground  that  plaintiff  was  using 
the  park  for  the  purpose  of  business,  in 
violation  of  an  ordinance  prohibiting 
such  use,  the  court  expressed  the  opinion 
that  this  was  not  a  proper  reason  for 
granting  a  nonsuit,  inasmuch  as  the  in- 
jury complained  of  and  the  transgres- 
sions of  the  ordinance  were  independent 
or  disconnected,  except  in  time  and  place, 
in  their  relation  to  each  other.  The  non- 
suit was,  however,  sustained  on  other 
grounds. 

And  the  negligence  of  a  driver  in  stop- 
ping his  vehicle  with  its  left  side  to  the 
curb  in  violation  of  an  ordinance  would 
not  prevent  him  from  recovering  for  an 
injury  to  the  horse  by  its  being  run  into 
by  another  horse  which  came  from  a  side 
street  at  high  speed,  as  such  injury  was 
not  one  that  he  ought  reasonably  to  have 
anticipated  as  a  natural  and  probable 
consequence  of  his  negligence.  Marx  v. 
Chicago  Daily  News  Co.  (1915)  194  HL 
App.  322. 

And  the  violation  by  a  teamster  of  an 

ordinance  prohibiting  the  standing  of  a 

vehicle  at  right  angles  with  the  curb  for 

purposes  of  unloading  would  not  prevent 

him  from  recovering  damages  for  injury 

to  his  horse  by  the  driving  of  another 
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team  against  it,  where,  by  the  exercise  of 
proper  care,  defendant  could  have  avoid- 
ed such  injury.  Steele  v.  Burkhardt 
(1870)  104  Mass.  59,  6  Am.  Rep.  191. 

But  in  Newcomb  v.  Boston  Protective 
Dept.  (1888)  146  Mass.  596,  4  Am.  St. 
Rep.  354,  16  N.  E.  555,  an  action  for  in- 
jury to  plaintiff's  vehicle  while  it  was 
standing  in  the  street  in  violation  of  an 
ordinance  requiring  that  such  vehicles, 
when  stopping  in  a  street,  be  placed 
lengthwise  with  the  street,  as  near  as 
possible  to  the  sidewalk,  it  was  held  that 
the  court  should  have  instructed  the  jury 
that,  if  the  unlawful  act  contributed  to 
cause  the  injury,  plaintiff  was  not  in  the 
exercise  of  due  care,  and  therefore  could 
not  maintain  his  action. 

In  Grinnell  v.  Taylor  (1895)  86  Hun, 
85,  32  N.  Y.  Supp.  684,  affirmed  without 
opinion  in  (1898)  155  N.  Y.  653,  49  N.  E. 
1097,  an  action  by  a  pedestrian  for  in- 
juries received  by  being  kicked  by  a 
horse  which  defendant  was  leading  along 
the  edge  of  the  sidewalk,  he  walking  on 
the  sidewalk  and  the  horse  occasionally 
stepping  thereon,  it  was  held  that  an 
ordinance  making  it  unlawful  to  lead  or 
drive  any  horse  on  any  of  the  sidewalks 
in  the  village  was  properly  received  in 
evidence  as  bearing  upon  the  question  of 
the  alleged  negligence  of  defendant. 

In  Arey  v.  Newton  (1889)  148  Mass. 
598,  12  Am.  St.  Rep.  604,  20  N.  E.  327, 
an  action  for  an  injury  received  by  plain- 
tiff in  driving  against  a  post  which  was 
set  just  outside  of  the  driveway  of  a 
street,  while  he  was^endeavoring  to  pass 
another  team  in  the  nighttime,  there 
being  an  ordinance  prohibiting  driving 
upon  a  sidewalk,  the  court  said  that  if 
plaintiff  intentionally  and  uxmeeeasarily 
drove  on  the  sidewalk,  and  that  was  a 
contributing  cause  of  the  injury,  he 
could  not  recover. 

In  Williams  v.  St.  Joseph  (1912)  166 
Mo.  App.  299, 148  S.  W.  459,  it  was  held 
that  one  riding  a  bicycle  along  a  path 
used  by  pedestrians  at  the  side  of  a  street 
in  violation  of  an  ordinance  making  it 
unlawful  to  ride  a  bicycle  upon  or  over 
any  sidewalk,  byway,  or  path  used  as  a 
public  way  for  pedestrians,  was  a  tres- 
passer, and  not  entitled  to  recover  for 
injuries  received  while  so  riding. 

In  Russell  v.  Kemp  (1916)  95  Misc. 
582,  159  N.  Y.  Supp.  865,  an  action  for 
damages  to  an  automobile  which  was  run 
into  from  the  rear  by  another  auto- 
mobile, it  was  held  that  plaintiff's  driver 
was  guilty  of  contributory  negligence  in 
giving  two  stop  signals  and  only  stopping 
upon  the  second  one,  and  in  violating  an 
ordinance  which  required  him  to  keep  aa 
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near  the  right-hand  curb  as  possible 
while  running  along  the  road,  and  also,  if 
he  intended  to  stop,  in  violating  an  ordi- 
nance which  required  him  to  do  so  at  the 
curb,  and,  further,  if  he  intended  to  turn 
instead  of  stop  as  he  testified,  in  violat- 
ing an  ordinance  which  required  that  in 
turning  he  should  keep  as  near  as  possi- 
ble to  the  right-hand  curb. 

In  Harnau  v.  Haight  (1915)  189  Mich. 
600, 156  N.  W.  563,  an  action  by  one  who 
was  riding  a  bicycle  and  was  struck  by 
an  automobile  which  overtook  him  on  a 
dark  night,  where  the  theory  of  plaintiff 
was  that  defendant  was  driving  without 
a  lig^t  and  ran  into  plaintiff,  who  was 
unaware  of  defendant's  approach  until 
too  late  to  turn  out  of  the  way,  and  de- 
fendant's theory  was  that  he  had  his 
pilot  lights  burning  and  would  have  seen 
plaintiff  had  he  been  directly  in  his  path, 
but  that  plaintiff,  in  turning  to  avoid  car 


tracks,  ran  into  the  side  of  the  auto- 
mobile, it  was  held  that  an  ordinance 
providing  that  vehicles  moving  slowly 
shall  keep  as  close  as  possible  to  the  curb 
pn  the  right,  allowing  more  swiftly  mov- 
ing vehicles  free  passage  to  their  left, 
was  immaterial,  since,  if  defendant  reck- 
lessljr  ran  plaintiff  down,  contributory 
negligence  was  no  defense,  although 
plaintiff  was  riding  out  near  the  center 
of  the  street. 

See  also  Bennison  v.  Miner  (1886)  1 
Sadler  (Pa.)  399, 17  W.  N.  C.  561,  2  Atl. 
561,  in  which  it  was  held  that  the  fact 
that  an  ordinance  prohibited  the  use  of 
a  hand  or  pushcart  on  the  sidewalk  did 
not  prevent  one  pushing  such  a  cart 
along  the  street  from  trying  to  avoid 
being  run  over  by  a  rapidly  approaching 
horse  and  wagon,  even  at  the  risk  of 
violating  the  ordinance.  B.  L.  S. 
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G.  F.  PARK  et  al.,  Appta., 

V. 

WILLIAM  R.  POVVLEDGE  et  aL 
(—  Ala.  — ,  73  So.  483.) 

Will  —  cutting  down  estate  by  codicil. 

A  codicil  to  a  will  which  has  given  testa- 
tor's estate  to  his  widow  absolutely  and 
in  fee  simple  does  not  create  a  valid  execu- 
tory devise  as  to  the  money  by  providing 
tliat  all  money  on  hand  at  the  wife's  death 
shall  be  divided  between  certain  persons 
named. 
Fwr  other  cases,  see  Wills,  L  f,  in  Dig. 

1-^2  N.  8. 

(December  21,  1916.)'. 

APPEAL  by  complainants  from  a  judg- 
ment of  the  Law  and  Equity  Court  for 
Lee  County  sustaining  a  demurrer  to  an 
amended  bill  filed  to  enforce  a  resulting 
trust  in  and  to  certain  real  estate.  Af- 
firmed. 

Statement  by  Gardner,  J.: 

Bill  by  complainants  G.  F,,  J.  T.,  and  R. 
O.  Park,  appellants  here,  against  W.  R. 
Powledge  and  others  for  the  enforcement  of 


a  resulting  trust  in  and  to  certain  real 
estate  situated  in  the  city  of  Opelika.  The 
bill  shows  that  these  complainants  are 
nephews  of  one  David  J.  Taylor,  who  died 
in  1912,  leaving  a  will  bearing  date  August 
3,  1872,  to  which  was  attached  a  codicil 
executed  October  28,  1910,  both  instruments 
having  been  duly  probated  in  Lee  county 
probate  court.  It  is  further  shown  that 
at  the  time  of  his  death  Taylor  was  the 
owner  of  large  and  valuable  farm  lands, 
much  personal  property,  and  live  stock 
worth  about  $5,000;  that  there  was  on 
hand  100  bales  of  cotton  and  a  considerable 
amount  of  money  in  bank,  and  that  the 
rents  and  income  from  his  farms  amounted 
annually  to  $5,000,  or  more. 

Items  3  and  7  of  the  will  read  in  part  as 
follows : 

"<3)  .  •  .  I  do  hereby  devise  and  be- 
queath  unto  my  well-beloved  wife,  Mary 
Louisa  Taylor,  all  my  real,  personal,  and 
mixed  estate  that  I  may  have  at  the  time  of 
my  death,  and  all  moneys,  choses  in  action, 
rights,  credits,  and  all  other  interests  what- 
soever I  may  then  possess  or  may  be  entitled 
to  in  any  way  or  manner,  absolutely  and  in 
fee  simple." 

"(7)  It  is  further  my  will  and  desire 
that  after  this  my  last  will  and  testament 


Note.  —  The  validity  of  a  gift  over  after 
an  absolute  devise  or  bequest  is  discussed 
in  a  note  in  5  L.R.A.(N.S.)  323,  in  which 
it  appears  that  the  invalidity  of  such  a 
gift  is  well  settled;  though  difficulty  in 
determining  whether  a  case  is  one  for  its 
application  is  occasioned  by  the  fact  that 
devises  are  sometimes  so  framed  that  it  is 
not  easy  to  say  whether  the  first  taker  has 
an  absolute  interest,  or  only  a  life  estate 
L.R^.1917C. 


with  a  power  of  disposition  annexed.  In 
solving  this  difficulty  the  reader  will  find 
use  for  the  note  to  Re  Welen,  18  L.R.A. 
(N.S.)  463,  on  "Power  of  disposition  be- 
stowed on  devisee  as  indicative  of  quantum 
of  estate  intended  to  be  devised,"  and  notes 
in  6  L.R.A.(N.S.)  1186,  and  39  L.R.A. 
(N.S.)  805,  on  "Power  to  create  remainder 
after  life  estate  with  absolute  power  of  dis- 
posal;" 
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shall  have  been  fully  probated  and  recorded, 
that  my  said  executrix,  Mary  Louisa  Taylor, 
may  sell,  transfer,  convey,  and  dispose  of 
in  any  way  or  manner  she  may  wish,  any 
part  or  all  of  my  said  estate  without  any  or- 
der or  intervention  in  any  manner  of  any 
court,  or  without  application  on  therefor, 
for  any  purpose  that  she  may  wish.  All 
of  which  I  do  ordain  and  publish  as  my  last 
will  and  testament  for  the  disposition  of 
any  property  which  I  may  have  at  my 
death  or  be  entitled  to  at  that  time  in  any 
way  or  manner." 

And  so  much  of  the  codicil  as  is  here 
pertinent  reads  as  follows: 

"Comes  the  undersigned,  D.  J.  Taylor,  and 
adds  to  the  foregoing  will  ...  a  codicil 
not  revoking  said  will,  but  confirming  the 
same,  except  as  changed  by  said  codicil  to 
be  as  follows: 

"Item  1.  The  farm  lands  ...  be- 
queathed to  my  wife  in  fee  simple,  I 
now  will  and  desire  shall  be  hers  only  dur- 
ing her  natural  life,  and  at  her  death  it  is 
my  will  that  the  320  acres  known  as  the 
home  place  and  the  285  acres  known  as  the 
Jesse  Taylor  place,  and  160  acres  known  as 
Moore  place  but  formerly  known  as  the  John 
Mitchell  place,  and  the  160  acres  known 
as  the  Payne  place,  and  40  acres  being  a 
part  of  the  John  Mitchell  place  and  known 
as  the  widow's  dower,  and  55^  acres  known 
as  part  of  the  West  place, — all  in  Lee  coun- 
ty, Alabama,  descend  to  my  nephew  I.  B. 
Mitchell. 

"Item  2.  At  the  death  of  mv  said  wife  it 
is  my  will  that  the  170  acres  known  as  the 
old  John  Skinner  place,  the  240  acres  known 
as  the  Walter  Collins  place,  the  236}  acres 
known  as  the  old  John  Hanson  place,  the 
80  acres  known  as  the  Critty  Cherry  place 
and  the  160  acres  known  as  the  Henderson 
place,  and  06  acres  known  as  the  Gillispie 
place,  purchased  of  Hugh  Gillispie, — all  in 
Lee  county,  Ala.,  descend  to  my  nephew 
V.  D.  Mitchell. 

"Item  3.  It  is  my  will  and  desire  that  at 
my  death  my  niece  Mrs.  Ophelia  Fincher, 
have  in  fee  simple  that  120  acres  of  land  in 
Lee  county,  Ala.,  known  as  the  L.  A.  Wright 
place. 

"Item  4.  It  is  my  will  and  desire  that  at 
the  death  of  my  said  wife  all  the  money  on 
-hand  shall  be  equally  divided  between  G. 
F.  Park,  J.  T.  Park,  and  R.  0.  Park,  my 
nephews,  and  W.  R.  Pow ledge,  her  nephew, 
share  and  share  alike." 

The  bill  avers  that  it  was  the  intention 
of  said  Taylor  to  make  ample  provision  for 
the  support  and  comfort  of  his  wife,  Mary 
L.  Taylor,  during  her  lifetime;  that  after 
his  death  his  widow  took  possession  of 
all  the  lands  and  personal  property  of  the 
estate,  converting  the  latter  into  money, 
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amounting  to  the  sum  of  about  $15,000 ;  and 
that  the  life  of  the  testator  was  insured  in 
the  sum  of  $10,000,  payable  to  his  widow. 
It  is  further  averred  that  bv  the  codicil  the 
testator  willed  only  a  life  estate  to  the 
widow  in  the  lands,  and  that  it  appears 
from  item  4  of  the  codicil  that  it  was  in- 
tended that  she  should  have  a  life  interest 
only  in  the  money  belonging  to  the  estate, 
and  that  at  her  death' it  should  become  the 
property  of  complainants,  nephews  of  the 
testator,  and  of  respondent,  a  nephew  of 
the  widow. 

The  bill  further  averred  that  soon  after 
the  testator's  death  the  said  widow  moved 
into  the  home  of  her  nephew,  said  Powledge, 
she  being  then  seventy  years  of  age  ana  un- 
able to  look  after  the  business  affairs  of 
the  estate;  that  Powledge  undertook  the 
management  of  the  estate  for  her,  and,  be- 
ing  informed  of  the  contents  of  the  will  and 
knowing  there  would  be  a  large  sum  of 
money  on  hand  at  her  death  for  division 
between  complainants  and  himself,  he  in- 
fluenced the  said  widow  to  invest  the  money 
realized  from  the  sale  of  the  personal  prop- 
erty and  otherwise  raised  on  the  estate  in 
the  purchase  of  other  real  estate,  for  the 
fraudulent  purpose  of  defeating  complain- 
ants' rights  and  the  intention  of  the  tes- 
tator as  expressed  in  item  4  of  the  codicil; 
that  Mary  L.  Taylor,  for  a  like  purpose, 
did  invest  the  money  in  real  estate  in  the 
city  of  Opelika,  which  property  is  described 
in  exhibit  B  to  the  bill;  and  that  a  short 
time  before  her  death  she  withdrew  from  the 
bank  the  sum  of  $7,000  and  invested  it  in 
real  estate,  the  description  of  which  is  un- 
known to  complainants. 

The  bill  then  showed  that  Mary  L.  Taylor 
died  in  1914,  and  her  property  was  disposed 
of  under  a  will  of  date  August  12,  1914,' — 
which  is  made  exhibit  C, — ^under  the  terms 
of  which  the  property  described  in  exhibit  B 
was  devised  to  W.  R.  Powledge,  or  his  chil- 
dren.' The  bill  charged  that  under  the  provi- 
sions of  the  codicil  the  said  Mary  L.  Taylor 
had  a  life  estate  only  in  said  money,  and 
had  no  right  to  invest  it  in  the  real  estate 
described,  and  thereby  destroying  the  rights 
of  complainants,  and  that  in  equity  cund 
good  conscience  the  said  property  should  be 
held  subject  to  the  trust  and  to  the  equitable 
title  as  alleged  to  be  owned  by  complain- 
ants. 

An  amendment  to  the  bill  merely  made 
more  specific  the  averments  as  to  fraud  on 
the  part  of  Powledge,  and  demurrer  to  the 
bill  as  amended  was  sustained  by  the  court 
below.  From  this  judgment  the  appeal  is 
prosecuted. 

Mr.  George  A.  Sorrell  for  appellants. 
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Hessrs.  X.  D.  Denson  &  Sons,  for  ap- 
pellees : 

A  repugnant  restriction  or  remainder 
after  an  absolute  gift  may  be  beld  void. 

McRee  v.  Means,  34  Ala.  349;  40  Cyc. 
141d;  Thompson  v.  Adams,  205  111.  552,  69 
N.  E.  1;  Talbot  v.  Snodgrass,  124  Iowa,  681, 
100  N.  W.  600;  Blackshere  v.  Samuel  Ready 
School,  94  Md.  773,  61  Atl.  1056. 

Where  property  is  given  absolutely  by 
will,  a  gift  over  of  what  remains  undisposed 
of  is  void  for  inconsistency. 

Browning  v.  Southworth,  71  Conn.  224, 
41  Atl.  768;  McKenzie's  Appeal,  41  Conn. 
6C7,  19  Am.  Rep.  625 ;  McRee  v.  Means,  34 
Ala.  349. 

The  bequest  of  the  money,  if  it  is  a  be- 
quest, only  operates  as  an  executory  devise, 
and  the  giving  of  absolute  power  of  dispo- 
sition to  the  widow,  or,  rather,  giving  her 
an  absolute  estate  in  it,  with  an  express 
power  of  disposition ;  and  it  appearing  from 
the  bill  that  she  did  dispose  of  it,  item  4 
of  the  codicil  must  fail  as  being  invalid  be- 
cause of  the  doctrine  of  repugnancy. 

McRee  v.  Means,  supra;  Whorton  v. 
Moragne,  62  Ala.  201 ;  Young  v.  Sheldon, 
139  Ala.  444,  101  Am.  St.  Rep.  44,  36  So.  27 ; 
Underwood  v.  Underwood,  162  Ala.  553, 
136  Am.  St.  Rep.  61,  50  So.  305;  Howard 
V.  Carusi,  109  U.  S.  725,  27  L.  ed.  1089,  3 
Sup.  Ct.  Rep.  676;  Stowell  v.  Hastings,  69 
Vt.  494,  59  Am.  Rep.  748,  8  Atl.  738;  Brad- 
ley V.  Games,  94  Tenn.  27,  45  Am.  St.  Rep. 
696,  27  S.  W.  1007;  Bernstein  v.  Bramble, 
81  Ark.  4«0,  8  L.R.A.(N.S.)  1028,  99  S. 
W.  682,  11  Ann.  Caa.  343;  Flinn  v.  Davis, 
18  Ala.  132. 

Gardner,  J.,  delivered  the  opinion  of  the 
court: 

The  result  of  this  appeal  turns  upon  the 
construction  of  the  will  of  D.  J.  Taylor,  the 
important  provisions  of  which  are  set  out 
in  the  above  statement  of  the  case.  In  the 
will  as  originally  executed,  the  testator  de- 
vised and  bequeathed  to  his  wife,  Mary  L. 
Taylor,  his  entire  estate,  '^real,  personal, 
and  mixed,  .  .  .  and  all  moneys,  choses 
in  action,  rights,  credits,  and  all  other  inter- 
ests whatsoever,  .  .  .  absolutely  and  in 
fee  simple." 

Mary  L.  Taylor  was  appointed  executrix 
without  bond  and  exempted  from  making 
inventories  of  the  property,  and  under  the 
provisions  of  item  7  she  was  given  full  pow- 
er of  disposition  of  the  property. 

By  a  codicil  executed  in  1910,  the  gift  to 
the  wife  of  the  fee- simple  title  to  the  real 
estate  was  expressly  cut  down  to  a  life  es- 
tate, and  the  testator  there  disposed  of  sev- 
eral parcels  of  said  real  estate  to  his  neph- 
ews and  niece,  effective  upon  the  death  of 
his  widow.  No  reference  was  made  in  the 
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codicil  to  the  personal  property,  nor  as  to 
the  widow's  fee-simple  title  thereto;  but  by 
the  fourth  item  of  the  codicil  it  is  provided 
that  at  the  death  of  the  widow  ''all  money 
on  hand  shall  be  equally  divided"  between 
complainants  and  respondent,  and  it  is  up- 
on the  language  of  this  item  that  complain- 
ants must  rest  their  case.  They  insist  that 
in  it  the  testator  cut  down  the  widow's  in- 
terest in  the  personal  property,  or  at  least 
in  the  money,  from  a  fee-simple  title  to  that 
for  life  only,  or  in  trust  for  complainants. 

It  is  a  well-settled  rule  that  "a  clear  gift 
is  not  to  be  cut  down  by  anything  which 
does  not,  with  reasonable  certainty,  indicate 
an  intention  to  cut  it  down."  0*Connell  v. 
O'Connell,  —  Ala.  — ,  72  So.  81. 

The  cardinal  rule  of  construction,  of 
course,  is  that  the  intention  of  the  testator, 
as  gathered  from  the  language  used  in  the 
will  and  from  the  four  comers  of  the 
instrument,  is  to  be  given  effect  if  not  incon- 
sistent with  the  law.  My  rick  v.  Williamson, 
190  Ala.  485,  67  So.  273.  If  valid,  the  lim- 
itation over  to  these  complainants  of  all 
money  on  hand  at  the  death  of  the  widow  is 
an  executory  devise.  The  principle  applica- 
ble to  cases  of  this  character  is  treated  in 
the  case  of  McRee  v.  Means,  34  Ala.  349, 
from  which  we  take  the  following  quotation : 
"It  is  a  principle  of  law,  too  well  settled  to 
be  controverted,  that  an  absolute  power  of 
disposition  or  alienation  in  the  first  taker 
defeats  a  limitation  over  by  way  of  execu* 
tory  devise.  .  .  .  What  is  meant  by  the 
absolute  power  of  disposition  which  defeats 
an  executorv  devise  can  best  be  ascertained 
by  referring  to  the  reason  upon  which  the 
principle  is  founded.  One  of  the  distin- 
guishing properties  of  an  executory  devise 
is  its  indestructibilitv,  and  its  total  ex- 
emption  from  the  power  and  control  of  the 
first  taker.  ...  As  a  consequence  of 
this  characteristic  of  executory  devises, 
when  the  testator's  intention  to  place  the 
limitation  over  under  the  power  of  dispo- 
sition of  the  first  taker  appears,  the  exec- 
utory devise  is  void.  The  absolute  power 
of  disposition,  which  defeats  the  limitation 
over,  is,  therefore  a  power  to  destroy  it  by 
alienation,  and  not  merely  a  power  to  alien 
the  estate  vested  in  the  first  taker.  This 
will  be  apparent  by  a  recurrence  to  the  au- 
thorities, which  show  that  an  absolute  pow- 
er of  disposition  makes  the  limitation  over 
repugnant,  only  because  an  executory  devise 
18  indestructible;  and  that  the  doctrine  of 
repugnancy  never  has  been  applied,  except 
in  cases  where  the  power  of  disposition  in- 
fringed the  limitation  over.  Kent's  state- 
ment of  the  doctrine  is  as  follows:  'The 
executory  interest  is  wholly  exempted  from 
the  power  of  the  first  devisee  or  taker.  If» 
therefore,  there  be  an  absolute  power  <^  dis- 
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position  given  by  the  will  to  the  first  taker, 
as  if  an  estate  be  devised  to  A  in  fee,  and 
if  he  dies  possessed  of  the  property  without 
lawful  issue,  the  remainder  over,  or  remain- 
der over  of  the  property  which  he,  dying 
without  heirs,  should  leave,  or  without  sell- 
ing or  devising  the  same,  in  all  such  cases, 
the  remainder  over  is  void  as  a  remainder, 
because  of  the  preceding  fee;  and  it  is  void 
by  way  of  executory  devise,  because  the 
limitation  is  inconsistent  with  the  absolute 
estate  or  power  of  disposition  expressly 
given,  or  necessarily  Implied  by  the  will.  A 
valid  executory  devise  cannot  exist  under  an 
absolute  power  of  disposition  in  the  first 
taker/  " 

The  opinion  in  the  McKee-Means  Case 
cites  by  way  of  illustration  many  English 
and  American  cases  where  the  limitation 
over  has  been  held  void  for  repugnancy, 
among  them  being  Jackson  ex  dem.  Brew- 
ster V.  Bull,  10  Johns.  10,  where  the  limi- 
tation was  of  such  estate  as  the  first  taker 
might  leave,  and  Melson  v.  Doe,  4  Leigh, 
408,  where  the  limitation  was  of  so  much  of 
the  estate  as  might  remain  undisposed  of  by 
the  first  taker. 

The  case  of  Howard  v.  Carusi,  109  U.  S. 
725,  at  730,  27  L.  ed.  1089,  1091,  3  Sup.  Ct. 
Rep.  57$,  at  578,  is  of  interest  in  this  con- 
nection, and  recognized  the  general  rule 
above  stated,  as  is  shown  by  the  following 
paragraph:  "The  rule  is  well  established 
that,  although  generally  an  estate  may  be 
devised  to  one  in  fee  simple  or  fee  tail,  with 
a  limitation  over  by  way  of  executory  de- 
vise, yet  when  the  will  sho^s  a  clear  pur- 
pose of  the  testator  to  give  an  absolute 
power  of  disposition  to  the  first  taker,  the 
limitation  over  is  void." 

Many  authorities  are  reviewed  in  that 
case. 

Another  case  of  interest  is  that  of  Bern- 
stein V.  Bramble,  81  Ark.  480,  8  L.R.A. 
(N.S.)  1028,  99  8.  W.  682,  11  Ann.  Cas. 
343,  which  contains  many  quotations  from 
other  jurisdictions  and  from  textbooks  on 
the  subject,  from  which  we  take  the  follow- 
ing excerpts :  "  'A  testator  by  the  second 
paragraph  of  his  will  gave  his  whole  estate 
to  his  wife  "absolutely  and  forever."  In 
the  following  paragraph  he  provided  that 
it  was  his  will  that  if  any  of  the  property 
regained  undisposed  of  after  her  death,  it 
should  go  to  his  blood  relations.  Held,  that 
the  wife  took  a  fee  simple,  and  that  hence 
the  attempted  disposition  over  was  void, 
and  the  blood  relations  took  nothing  there- 
by.' ...  'It  is  the  rule  that  where  prop- 
erty is  given  in  clear  language  sufiiclent 
to  convey  an  absolute  fee,  the  interest  thus 
given  shall  not  be  taken  away,  cut  down,  or 
diminished  by  any  subsequent  vague  and 
general  expressions.  This  rule  is  applied 
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where  a  fee  is  given  either  expressly  by 
words  of  limitation,  as  to  a  person  and  his 
heirs,  or  by  implication  by  a  devise  in  gen- 
eral language  through  the  operation  of  the 
modern  statutes.  If  it  is  clearly  the  inten- 
tion of  the  testator  that  the  devisee  shall 
own  the  fee  simple,  his  subsequent  language, 
directing  that  what  remains  of  the  property 
at  the  death  of  that  devisee  shall  devolve 
upon  a  particular  person  or  class  of  persons, 
will  not  cut  down  the  fee  to  a  life  estate. 
The  fee,  being  vested  by  express  and  appro- 
priate words,  will  not  be  diminished  by  sub- 
sequent words  of  a  vague  and  general  char- 
acter which  are  absolutely  repugnant  to  the 
estate  granted.'  ...  2  Underbill,  Wills, 
§  689.  ...  It  not  infrequently  happens 
that  a  testator  disposes  of  property  in  fee, 
and  then  attempts  to  provide  for  the  dispo- 
sition of  the  property  after  the  death  of 
the  devisee  in  fee  simple.  A  provision  of 
this  sort  is  to  be  carefully  distinguished 
from  the  cases  where  a  fee  simple  is  cut 
down  to  a  life  estate  by  a  devise  over  after 
the  death  of  the  first  taker.  The  distinc- 
tion between  the  two  classes  of  cases,  though 
not  strongly  marked,  is  well  recognized  by 
the  courts.  If  the  devise  over  upon  the 
death  of  A  is  intended  to  pass  the  entire 
property,  it  is  evident  that  the  testator  con- 
templated that  A  should  take  only  a  life 
estate,  without  any  power  of  disposing  of 
his  property  for  a  longer  term  than  his  own 
life.  But  where  the  devise  over  upon  the 
death  of  A  shows  that  A  was  vested  with 
a  fee-simple  estate,  and  that  testator  wishes 
him  to  have  such  an  estate,  but  to  direct  the 
course  of  its  descent  upon  his  death,  the  lim- 
itation over  after  the  fee  is  repugnant  to 
the  nature  of  the  estate,  and  void.* " 

The  cases  of  Bradley  v.  Carnes,  94  Tenn. 
27,  45  Am.  St.  Rep.  696,  27  S.  W.  1007; 
Stowell  V.  Hastings,  59  Vt.  494,  59  Am.  Rep. 
748,  8  Atl.  738,  and  McKenzie's  Appeal,  41 
Conn.  607,  19  Am.  Rep.  625,  are  very  much 
in  point.  In  the  latter  is  cited  Ramsdell  v. 
Ramsdell,  21  Me.  288,  where  it  was  held 
that  the  intention  to  authorize  a  legatee  to 
dispose  of  property  absolutely  and  without 
limitation  was  clearly  implied  by  the  words, 
"if  any  remains,"  in  the  devise  over.  Also 
Harris  v.  Knapp,  21  Pick.  416,  where  it  was 
said  that  by  the  words,  "whatever  shall 
remain,"  the  implication  is  inevitable  that 
the  legatee  had  power  to  make  such  dispo- 
sition, and  that  this  was  inconsistent  with 
the  supposition  that  the  whole  was  to  re- 
main undiminished  in  the  hands  of  the  exec- 
utor, or  other  trustee,  for  the  purpose  of 
satisfying  the  gift  over.  In  the  Stowell- 
Hastings  Case,  the  court  said:  **Where  the 
jus  disponendi  is  conditional,  as  in  those 
cases  where  the  property  is  given  for  sup- 
port only,  with  power  over  the  principal 
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for  that  purpose,  or  the  estate  given  the 
first  taker  is  one  for  life  only,  a  different 
rule  may  prevail,  and  the  gift  in  remainder 
be  valid.  ...  In  such  cases  no  absolute 
estate  is  given  the  first  taker." 

Our  own  case  of  Smith  v.  Cain,  187  Ala. 
174,  65  So.  367,  seems  to  belong  to  this 
class,  as  the  will  there  construed  was  held 
to  indicate  that  the  property  was  given  to 
the  widow  ''for  her  support  and  comfort 
.     .     .    during  her  natural  life." 

The  rule  is,  therefore,  well  established, 
that  a  valid  executory  devise  cannot  exist 
under  an  absolute  power  of  disposition  in 
the  first  taker,  as  a  limitation  over  would 
be  void  for  repugnancy.  The  rule  above 
quoted  from  Underbill  on  the  Law  of  Wills, 
that  where  the  property  is  given  in  clear 
language,  so  as  to  convey  a  fee-simple  title, 
the  interest  thus  given  shall  not  be  taken 
away,  or  cut  down  or  diminished,  by  any 
subsequent  vague  and  general  expression, — 
which  rule  was  given  application  in  our 
recent  case  of  0*Connell  v.  O'Connell,  supra, 
— should  be  kept  in  view  in  the  construc- 
tion of  wills  of  this 'character.  It  but  re- 
mains  to  apply  these  rules  to  the  will  here 
under  consideration. 

The  Taylor  will  as  originally  drawn  gave 
the  entire  estate  to  the  widow,  ''absolutely 
and  in  fee  simple."  She  therefore  had  the 
absolute  power  of  disposition  over  the  per- 
sonal property  and  the  real  estate.  In  the 
codicil  to  the  will  the  original  devise  was 
not  revoked,  but  expressly  confirmed,  except 
as  changed  therein.  So  far  as  the  title  vest- 
ed in  the  widow  is  concerned,  the  only 
change  made  was  the  cutting  down  of  her 
fee-simple  estate  in  the  land  to  a  life  estate. 
Her  absolute  ownership  and  full  control 
over  the  personal  property  was  unchanged. 
The  testator,  anticipating  that  at  the  death 
of  the  widow  there  would  remain  money  on 
hand,  attempted  to  make  disposition  thereof. 
The  expression,  "money  on  hand,"  could  cer- 
tainly be  held  to  have  no  stronger  meaning 
than  the  phrase,  "possessed  of  the  prop- 
erty," found  in  the  above  quotation  from 
Mr.  Kent,  or  "such  estate  as  the  first  taker 
might  leave,"  quoted  in  the  McRee-Means 
Case,  supra. 

To  hold  to  the  view  insisted  on  by  com- 
plainants it  must  be  affirmed  by  this  court 
that  the  testator  meant  by  the  codicil  to  re- 
voke so  much  of  the  will  as  gave  to  the 
widow  the  absolute  fee-simple  title  to  the 
money  and  other  personal  property,  and  in- 
tended to  substitute  therefor  that  she  oould 
use  it.  only  for  her  life, — ^for  her  support 
and  comfort, — and  yet  there  is  no  language 
indicating  such  intention,  although  he  ex- 
pressly cuts  down  her  fee-simple  title  in  the 
real  estate  to  that  of  life  interest  only. 
The  expression,  "all  the  money  on  hand," 
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must  be  held  to  mean  the  money  which  she 
"might  leave"  or  "be  possessed  of,"  or  which 
she  had  not  disposed  of,  but  it  cannot  in 
our  opinion  l)e  construed  so  as  to  cut  down 
her  fee-simple  title  to  merely  a  life  estate. 
Had  the  testator  foreseen  such  a  situation 
as  presented  here,  he  might  have  guarded 
against  it  and  limited  the  widow's  power  of 
disposition  over  the  estate;  but  to  thus  en- 
ter into  the  field  of  conjecture  is  not  per- 
missible where  the  language  of  the  will  is 
clear  and  intelligible.  This  is  rather  forcibly 
illustrated  in  the  following  quotation  from 
Sherrod  v.  Sherrod,  38  Ala.  537,  found  in 
Hollingsworth  v.  Hollingsworth,  65  Ala. 
321 :  "The  court  cannot  resort  to  conjecture, 
when  the  terms  of  the  will  are  of  intelligible 
import.  To  do  so  would  be  to  make  a  will^ 
conforming  to  what  it  is  supposed  the  testa- 
tor intended, — not  to  search  for  the  inten- 
tion in  the  construction  of  what  is  said. 
.  .  .  It  is  not  the  province  of  a  court  to 
incorporate  into  a  will  provisions  which 
it  may  be  supposed  the  testator  would  have 
adopted,  if  they  had  occurred  to  him.  Nor 
is  it  the  province  of  the  court  to  provide  for 
a  contingency  neglected  in  the  will,  because 
there  is  room  for  conjecture  that  the  testa- 
tor would  have  done  so,  had  he  anticipated 
it." 

Courts  are  not  permitted,  under  a  pre- 
tense of  interpretation,  to  incorporate  pro- 
visions in  the  will,  unless  the  will  itself 
clearly  shows  such  intention  on  the  part  of 
the  testator.  While  we  recognize  the  force 
of  appellants'  argument  from  a  moral  stand- 
point, we  cannot  give  the  force  and  effect 
to  item  4  of  the  codicil  contended  for,  with* 
out  entering  the  field  of  conjecture  and  in- 
serting in  the  will  provisions  not  expressed 
therein,  and  not  shown  by  clear  and  neces- 
sary implication  to  have  been  the  intention 
of  the  testator.  We  therefore  conclude  that 
item  4  of  the  codicil  is  void  for  repugnancy. 

It  results  that  the  decree  sustaining  the 
demurrer  will  be  here  afiirmed. 

Anderson,  Ch.  J.,  and  McClellan  and 
Sayre,  JJ.,  concur. 


IOWA  supreacb:  coitrt. 

FIRST  PRESBYTERIAN  CHURCH  OF  MT. 
VERNON,  IOWA,  Appt, 

V. 

WILLIAM  DENNIS,  Exr.,  etc.,  of  John  B. 
Lehi^,  Deceased. 

(—  Iowa,  — ,  161  N.  W.  183.) 

Will  — •  note  — •  testamentary  character. 

1.  An  instrument  reciting,  "As  a  bequest 
I   promise  to  pay"   a  specified   sum   to  a 
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named  payee,  to  be  payable  after  decease  of 
"myself  and  wife,"  is  not  testamentary  in 
character. 

For  other  cases,  see  Wills,  I.  a,  2,  in  Dig. 
1-62  N.  8. 

Bills  and  notes  «-  reTocatlon  of  proTl- 
sion  for  payment  ^-  effect. 

2.  The  revocation  of  the  provision  in  a 
will  for  the  payment  of  testator's  promis- 
sory note  does  not  make  the  note  unenforce- 
able. 

For  other  cases,  see  Bills  and  Notes,  VI.  c,  in 
Dig.  1-52  N.  8. 

Same  ^-  consideration  ^-  note  to  cbnreh. 

3.  A  note  to  a  church  is  not  shown  to  be 
without  consideration  by  a  recital  that  the 
promise  to  pay  is  ^'as  a  bequest,"  since  to 
the  presumption  of  consideration  raised  by 
the  statute  from  the  execution  of  the  note, 
may  be  added  the  presumption  that  an  un- 
conditional written  promise  of  a  member  to 
pay  a  stated  sum  to  the  church  to  which 
he  is  morally  pledged  to  render  support  rests 
upon  a  consideration. 

For  other  cases,  see  Evidence,  IT.  k,  1,  in 
Dig.  1-52  N.  8. 

Appeal  ^-  absence  of  evidence  «-  effect 
of  finding?. 

4.  A  finding  by  the  trial  court  of  absence 
of  consideration  in  a  promissory  note  is  not 
binding  on  the  appellate  court  if  there  is 
no  evidence  to  support  it. 

For  other  cases,  see  Appeal  and  Error,  VII. 
I,  3,  a,  in  Dig.  1-52  N.  8. 

(January  20,   1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Linn  County,  re- 
jecting its  claim  filed  against  the  estate 
of   John   B.   Leigh,   deceased,   for  payment 

of  a  certain  promissory  note.    Reversed. 

I 

i 

Statement  by  Weaver,  J.: 

The  defendant  is  the  executor  of  the  will 
of  John  B.  Leigh,  deceased.  The  plaintiff 
filed  a  claim  against  the  estate  of  Leigh 
lor  the  payment  of  a  promissory  note.  Il^e 
claim  was  contested  by  the  executor,  and 
upon  trial  to  the  court  it  was  rejected,  and 
plaintiff  appeals. 

Messrs.  Dawley,  Jordan,  &  Davrley,  for 

appellant : 

There  was  a  consideration  for  the  execu- 
tion of  the  instrument  sued  on. 

Re  Chismore,  —  Iowa,  — ,  157  N.  W.  139; 
Upper  Iowa  Conference  v.  Noyes,  165  Iowa, 
601,  146  N.  W.  848;  Luke  v.  Koenen,  120 
Iowa,  105,  94  N.  W.  278;  Schulte  v.  Coult- 
hurst,  94  Iowa,  421,  62  N.  W.  770. 

Note.— As  to  effect  of  words  in  obliga- 
tion for  payment  of  money  indicating  that 
it  was  intended  as  a  bequest,  see  annota- 
tion following  this  case,  post,  1011. 

As  to  validity  and  enforceability  of  sub- 
scription for  charity,  see  note  to  Y.  M.  C.  A. 
v.  Estill,  48  L.R.A.(N.S.)   783. 
L.R.A.1917C. 


As  a  matter  of  fact,  the  instniment  was 
not  testamentary  in  character. 

Tucker  v.  Tucker,  138  Iowa,  344,  116  N. 
W.  119;  McNally  v.  McAndrew,  98  Wis. 
62,  73  N.  W.  315;  Abegg  v.  Hirst,  144 
Iowa,  196,  138  Am.  St.  Rep.  285,  122  X.  W. 
838;  20  Cyc  1215;  Foxworthy  v.  Adams, 
136  Ky.  403,  27  L.R.A.(X.S.)  308,  124 
S.  W.  381,  Ann.  Cas.  1912A,  327. 

Plaintiff  was  entitled,  as  a  conclusion  of 
law,  to  a  finding  that  it  was  not  testamen- 
tarv  in  character,  and  therefore  it  was  un- 
necessary  that  it  should  be  executed  as  a 
will. 

Tucker  v.  Tucker,  138  Iowa,  344,  116  N. 
W.  119;  McNally  v.  McAndrew,  98  Wis. 
62,  73  N.  W.  316 ;  Abegg  v.  Hirst,  144  Iowa, 
196,  138  Am.  St.  Rep.  285,  122  N.  W.  838; 
20  Cyc.  1215;  Foxworthy  v.  Adams,  136 
Ky.  403,  27  L.R.A.(N.S.)  308,  124  S.  W. 
381,  Ann.  Cas.  1912A,  327. 

Messrs.  William  Bennls,  G.  P.  Lln- 
vllle,  and  F.  L.  Anderson,  for  appellee: 

The  instrument  was  testamentary  in  char- 
acter, and  was  without  valuable  consider- 
ation. 

Craven  v.  Winter,  38  Iowa,  478;  Burling- 
ton University  v.  Barrett,  22  Iowa,  72,  92 
Am.  Dec.  376;  40  Cyc.  1084;  Ransom  v. 
Pottawattamie  County,  168  Iowa,  570,  150 
N.  W.  657;  Wilson  v.  Carter,  132  Iowa, 
442,  109  N.  W.  886;  Leaver  v.  Gauss,  62 
Iowa,  314,  17  X.  W.  522;  Ferris  v.  Neville, 
127  Mich.  444,  54  L.R.A.  464,  89  Am,  St. 
Rep.  480,  86  N.  W.  960;  Re  Longer,  108 
Iowa,  35,  75  Am.  St.  Rep.  206,  78  N.  W. 
834;  Cover  v.  Stem,  67  Md.  449,  1  Am.  St. 
Rep.  406,  10  Atl.  231;  Carey  v.  Dennis,  13 
Md.  17;  Cawley's  Estate,  136  Pa.  628,  10 
L.R.A.  96,  20  Atl.  567;  Smith  v.  Ferguson, 
90  Ind.  229,  49  Am.  Rep.  216;  Stevenson  ▼. 
Earl,  65  N.  J.  £q.  721,  103  Am.  St.  Rep. 
790,  55  Atl.  1091,  1  Ann.  Cas.  49;  De  Goey 
V.  Van  Wyk,  97  Iowa,  496,  66  N.  W.  787; 
Lane  v.  Richards,  119  Iowa,  26,  91  N.  W. 
786;  Peck  v.  Brummagin,  31  Cal.  440,  80 
Am.  Dec.  195;  University  of  Des  Moines 
V.  Livingston,  57  Iowa,  307,  42  Am.  Rep. 
42,  10  N.  W.  738. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

The  instrument  on  which  the  plaintiff's 
claim  is  based  is  in  th^  following  form: 

$500.  As  a  bequest  I  promise  to  pay  the 
First  Presbyterian  Church  of  Mt.  Vernon, 
Iowa,  the  sum  of  five  hundred  ($600)  dol- 
lars, to  be  due  and  payable  after  the  de- 
cease of  both  myself  and  my  wife,  Elisa- 
beth  A.  Leigh,  without  interest.  Dated  at 
Mt.  Vernon  this  27th  day  of  February, 
1899.  [Signed]  John  B.  Leigh. 
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On  the  back  of  this  note  there  is  written 
the  following: 

The  within  beqtiest  is  provided  for  in  a 
will  of  even  date  herewith. 

[Signed]  C.  M.  Sessions. 

This  indorsement  is  not  in  the  handwrit- 
ing of  John  B.  Leigh,  and  of  the  fact  as  to 
when  and  by  whom  written,  and  the  circum- 
stances  thereof,  tliere  is  no  direct  evidence. 

To  this  claim  the  executor  answered,  deny- 
ing the  same,  but  admitting  that  both  John 
B.  Leigh  and  his  wife,  Elizabeth  A.  Leigh, 
mentioned  in  the  note,  died  in  the  year 
1914.  Further  answering,  he  alleges  that 
the  note  was  given  without  consideration, 
and  that  it  is  testamentary  in  character, 
and  is  not  executed  or  witnessed  as  re- 
quired by  law. 

After  hearing  the  evidence,  the  trial  court 
found  for  the  defendant  and  dismissed  the 
claim. 

The  plaintifTs  evidence  in  chief  consisted 
of  the  note  itself,  and  of  evidence  tending 
to  show  that  the  signature  thereto  was  in 
the  handw^riting  of  John  B.  Leigh.  On  the 
part  of  the  defense,  the  executor  intro- 
duced the  will  of  John  B.  Leigh,  bearing 
date  in  the  year  1906,  and  codicil  thereto, 
executed  in  the  year  1914.  Paragraph  2 
of  this  will  is  as  follows:  "I  give,  devise, 
and  bequeath  to  the  First  Presbyterian 
Church  of  Mt.  Vernon,  Iowa,  the  sum  of 
five  hundred  ($500)  dollars,  to  be  paid 
after  the  death  of  both  myself  and  wife, 
Elizabeth  A.  Leigh." 

The  codicil,  so  far  as  relevant,  is  in  these 
words:  "I,  John  B.  Leigh,  of  Mt.  Vernon, 
Linn  county,  Iowa,  hereby  execute  this  in- 
strument as  a  codicil  to  my  last  will  and 
testament.  I  hereby  revoke  and  cancel  the 
bequest  made  by  me  in  my  last  will  and  tes- 
tament to  the  First  Presbyterian  Church  of 
Mt.  Vernon,  Iowa,  or  to  the  trustees  of 
such  church." 

The  executor  as  a  witness  testified  that  he 
knew  John  B.  Leigh  in  his  lifetime,  and 
that  he  also  knew  C.  M.  Sessions,  who  also 
is  dead;  that  Sessions  was  a  justice  of  the 
peace,  who  did  more  or  less  business  for 
Leigh,  and  that  the  body  of  the  note  in 
suit  and  the  indorsement  thereon  are  in 
his  (Sessions's)  handwriting.  The  witness 
drew  the  will  of  1906  and  the  codicil  of 
1914,  and  was  permitted,  over  plaintiff's 
objection,  to  testify  that  when  this  will 
was  drawn  Leigh  told  him  he  had  made  a 
former  will,  in  which  was  a  bequest  of  $500 
to  the  Presbyterian  Church,  and  wished  to 
make  the  same  provision  in  the  will  then  be- 
ing prepared.  In  rebuttal  plaintiff  pro- 
duced witnesses  testifying,  in  substance, 
that  Leigh  had  been  a  member  or  adherent 
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of  the  local  Presbyterian  church  from  a 
time  ante^or  to  the  date  of  the  note;  that 
a  church  building  enterprise  had  been  in- 
augurated about  the  year  1895,  and  con- 
tinued over  a  considerable  period;  that  dur- 
ing all  this  time  Leigh  was  a  member  of  the 
building  committee,  and  was  also  one  of  the 
soliciting  committee  to  raise  the  needed 
money;  that  some  of  the  expense  was  paid 
by  money  borrowed  on  mortgage  security, 
and  this  debt  was  not  finally  discharged  un- 
til the  year  1902.  Leigh  is  said  by  some 
of  the  witnesses  to  have  taken  a  very  decided 
interest  in  the  enterprise,  being  the  most  ac- 
tive member  of  the  building  committee,  and 
also  active  in  soliciting  subscriptions.  It 
is  also  shown  that  at  or  about  the  date  of 
this  note  there  was  a  movement  being  made 
to  pay  off  the  debt  or  debts  thus  incurred, 
and  that  the  church  relied  upon  the  note 
as  one  of  its  resources  to  meet  its  obliga- 
tions and  expenses.  The  note  since  its  orig- 
inal delivery  has  at  all  times  been  in  the 
hands  of  the  church,  or  of  its  proper  offi- 
cer or  custodian.  The  pastor  of  the  church, 
living  at  the  time,  and  to  whom  some  of  the 
evidence  tends  to  show  the  note  was  first 
delivered,  is  dead.  There  is  no  living  wit- 
ness who  undertakes  to  speak  of  his  own 
knowledge  concerning  the  immediate  cir- 
cumstances attending  the  making  and  de-> 
livery  of  the  note. 

The  court  found  that  the  plea  of  want  of 
consideration  of  the  note  had  been  sus^ 
tajned,  and  that  the  writing  is  testamentary 
in  character,  but  invalid  because  not  duly 
executed  or  witnessed,  and  that,  if  other- 
wise valid,  it  w^as  revoked  and  rendered 
void  by  the  codicil  to  the  will  of  1906 

I.  Following  the  order  of  argument  pur- 
sued by  counsel,  we  will  first  consider 
whether  the  note  in  suit  is  upon  its  face 
testamentary  in  character. 

This  inquiry,  we  are  quite  clear,  must  be 
answered  in  the  negative.  It  contains  a 
clearly  expressed  "promise  to  pay"  a  defi- 
nite sum  of  money.  The  fact  that  the  pay- 
ment was  not  to  become  due  until  the  death 
of  Leigh  and  his  wife  is  not  sufficient  to 
give  the  instrument  character  as  a  will  or 
testament,  nor  is  it  sufficient  to  deprive  such 
instrument  of  its  character  as  a  promis- 
sory note.  See  Story,  Promissory  Notes,  § 
46;  Hegeman  v.  Moon,  131  N.  Y.  462,  30 
N.  E.  487;  Carnwright  v.  Gray,  127  N.  Y. 
92,  12  L.R.A.  845,  24  Am.  St.  Rep.  424,  27 
N.  E.  835;  Martin  v.  Stone,  67  N.  H.  367, 
29  Atl.  845;  Upper  Iowa  Conference  v. 
Noyes,  165  Iowa,  601,  146  N.  W.  848.  Nor 
can  we  see  that  the  words,  "as  a  bequest," 
which  appear  in  this  note,  have  any  effect 
to  change  its  otherwise  apparent  character 
as  a  promissory  note  or  simple  promise  to 
pay.     As  according  to  the  terms  of  the  in*! 
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BtrumeBt  the  sum  named  therein  would  not  i 
become  payable  until  the  maker's  death, 
these  words  may  fairly  imply  his  purpose 
or  intent  to  make  provision  for  such  pay- 
ment in  his  will.  A  failure  to  make  such 
provision  could  of  itself  have  no  effect  to 
discharge  his  promise  to  pay,  or  relieve  his 
estate  from  liability,  unless  a  sufficient  de- 
fense thereto  is  found  to  exist  upon  other 
grounds.  In  other  words,  an  unconditional 
promise  to  pay  made  to  mature  at  or  after 
the  death  of  the  promisor  is  none  the  less 
a  present,  valid,  and  binding  promise  be- 
cause at  the  same  time  or  in  the  same  in- 
strument he  expresses  his  purpose,  or  makes 
the  further  promise,  to  make  testamentary 
provision  for  meeting  and  discharging  his 
promise  to  pay.  Such  promise  to  pay,  as 
we  have  seen  by  the  authorities  above  cited, 
has  none  of  the  elements  of  a  testamentary 
gift,  and  the  instrument  need  not  be  exe- 
cuted with  the  formalities  required  in  the 
making  of  a  will. 

Even  if  the  note  contained  a  direct  and 
express  agreement  to  make  a  will,  such 
agreement,  if  made  upon  sufficient  consider- 
ation, would  not  have  to  be  executed  with 
the  formalities  of  a  will  to  give  it  validity. 
Even  oral  contracts  to  make  a  will  are  fre- 
quently specifically  enforced  in  equity,  or 
made  the  foundation  of  valid  claims  at  law. 
In  other  words,  an  agreement  or  promise 
is  not  testamentary  simply  because  the 
party  executing  or  making  it  undertakes  at 
some  time  in  the  future  to  make  a  specified 
devise  or  bequest. 

II.  Does  the  evidence  sustain  the  finding 
of  the  trial  court  that  the  note  is  without 
consideration  ? 

As  the  promise  is  in  writing,  duly  signed 
by  the  deceased,  it  follows  that  under  the 
rule  prevailing  in  this  state  ( Code,  §  3097 ) , 
we  must  at  the  outset  give  to  plaintiff  the 
benefit  of  the  presumption  that  the  promise 
of  John  B.  Leigh  was  supported  by  a  con- 
sideration, and  the  burden  of  sustaining  the 
answer  in  this  respect  by  a  preponderance 
of  the  evidence  is  upon  the  executor.  In- 
deed, the  presumption  of  consideration  at- 
taches to  a  promissory  note  even  at  com- 
mon law.     I  Randolph,  Com.  Paper,  §  562. 

The  rule  thus  stated  is  not  seriously  de- 
nied, but  it  is  argued  that  the  paper  it- 
self reveals  the  lack  of  consideration,  be- 
cause the  promise  to  pay  is  introduced  or 
prefaced  by  the  words,  "as  a  bequest,"  and 
because  of  the  memorandum  indorsed  there- 
on and  signed  by  a  third  person,  to  the 
effect  that  the  "within  bequest  is  provided 
for  in  a  will  of  even  date  herewith."  It 
is  said  that  the  words,  "as  a  bequest,"  mean 
no  more  than  would  the  words,  "as  a  gift," 
or  "as  a  promise"  to  make  the  church  a 
gift  by  will.  This  contention  unduly  limits 
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the  scope  and  definition  of  the  word  "be- 
quest." We  may  for  the  purposes  of  this 
case  concede  that  ordinarily  it  has  reference 
to  a  testamentary  provision  by  which  a  per- 
son or  legatee  named  becomes  entitled  to 
receive  certain  money,  property,  or  other 
benefits  from  the  estate  of  a  testator.  Or- 
dinarily also,  when  technically  employed,  it 
means  a  testamentary  disposition  of  the  tes- 
tator's personalty.  In  one  sense  of  the 
word  it  is,  as  counsel  say,  a  gift  of  person- 
alty by  will,  but  the  word  "gift"  is  not 
here  used  in  the  narrow  sense  of  a  volun- 
tary act  of  charity  or  love  or  good  will 
which  the  testator  is  at  liberty  to  extend 
or  withhold,  and  for  which  no  legal  consider- 
ation exists.  It  may  be,  and  very  often  is, 
applied  to  testamentary  benefits  bestowed  or 
provided  for  in  a  will  to  discharge  or  satisfy 
a  valid  promise  or  obligation  incurred  by 
the  testator  in  his  lifetime.  If  a  man  may 
enter  into  a  valid  promise  to  dispose  of  his 
entire  estate  by  will,  surely  he  makes  a 
valid  promise  to  provide  in  his  will  for 
the  application  of  a  fraction  of  his  estate 
to  the  payment  of  an  obligation  which  on 
sufficient  consideration  he  has  taken  upon 
himself  to  perform.  It  follows  that  if  a 
man  may  make  a  valid  promise  for  the 
payment  of  a  certain  sum  of  money  at  or 
after  his  death,  then  his  promise  to  leave  in 
his  will  a  legacy  to  the  promisee  to  cover 
or  discharge  the  debt  is  not  a  mere  promise 
to  make  a  gift  pure  and  simple,  and  there- 
fore without  consideration.  So  long  as  the 
promise  to  make  a  bequest  may  be  a  valid 
legal  obligation,  then  the  use  of  the  word 
"bequest,"  as  used  in  the  note,  operates  not 
in  the  least  to  overcome  tbe  presumption 
of  consideration  which  our  statute  and 
practice  attach  to  a  written  promise  to  pay. 

Nor  is  this  situation  affected  by  the  words 
indorsed  on  the  note  over  the  signature 
of  the  man  Sessions.  It  is  true  he  speaks 
of  the  "within  bequest,**  but  his  character- 
ization of  the  instrument,  and  the  language 
or  word  employed  by  him,  constituted  no 
part  of  the  written  promise  by  Leigh.  It 
is,  at  most,  a  memorandum  recording  the 
fact  that  on  that  date  a  will  was  made  in 
accordance  with  the  promise  or  suggestion 
embodied  in  the  note.  Still,  presuming  a 
consideration  for  the  promise,  neither  the 
subsequent  revocation  of  the  will,  nor  the 
execution  of  another  will,  nor  the  final  rev- 
ocation of  the  bequest  by  codicil,  could  af- 
fect the  validity  of  the  note,  or  its  enforce- 
able character  when  matured  by  the  death 
of  the  maker. 

The  case  of  Cover  v.  Stem,  67  Md.  449, 
1  Am.  St.  Rep.  406,  10  Atl.  231,  cited  by 
the  appellee,  does  not  support  the  position 
taken  by  him.  The  instrument  there  being 
considered  was,  at  most,  a  mere  order  or 
request  directed  to  the  maker's  "estate  or 
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executor"  to  pay  a  sum  of  money  to  the 
claimant.  In  the  case  at  bar  we  have  an 
unconditional  promise  to  pay.  The  distinc- 
tion is  clearly  pointed  out  in  the  opinion 
in  the  very  case  cited.  It  is  there  said 
that  to  uphold  the  instrument  sued  upon, 
"there  must  be  terms  employed  to  create 
a  debitum  in  prsesenti,  though  the  solven- 
dum  may  be  in  futuro.  ...  It  would 
seem  to  be  clear  that  the  relation  of  debtor 
and  creditor  must  be  created  and  subsist  in 
the  lifetime  of  the  parties,  .  .  .  though 
the  time  of  payment  may  be  deferred  until 
after  the  death  of  one  of  the  parties.'' 

The  case  at  bar  aptly  fills  the  requirement 
of  the  rule  thus  stated.  The  note,  as  we 
have  said,  is  an  explicit  promise  to  pay  a 
certain  sum  of  money,  though  the  day  of 
payment  was  postponed  until  the  maker's 
death.  From  the  moment  of  its  execution 
and  delivery  the  relation  between  him  and 
the  payee  was  that  of  debtor  and  creditor. 
This  fact  takes  the  case  out  of  the  category 
of  Cover  y.  Stem,  and  other  cases  of  that 
class. 

The  case  of  Burlington  University  v.  Bar- 
rett, 22  Iowa,  72,  92  Am.  Dec.  376,  also 
cited  by  appellee,  affords  little  or  no  light 
on  the  case  before  us.  There  no  valid  will 
was,  in  fact,  ever  made;  and  the  paper  on 
which  the  claim  was  based  was  construed, 
and  in  so  far  as  it  contained  an  explicit 
promise  to  pay  it  was  upheld  as  a  valid  con- 
tract, and  to  that  extent  enforced.  It  is 
true  the  court  there  gives,  and  properly, 
some  weight  to  the  use  of  the  word  "be- 
quest," but  the  circumstanees  there  con- 
sidered are  not  in  any  essential  respect  par- 
allel to  those  presented  by  this  record,  and 
the  decision  there  rendered  is  not  a  con- 
trolling precedent  for  us  in  disposing  of  this 
appeal. 

Longer's  Case,  108  Iowa,  35,  75  Am.  St. 
Rep.  206,  78  N.  W.  834,  goes  no  further  than 
to  hold  that  a  writing  which  is  otherwise  in 
all  respects  sufficient  to  dispose  of  the  es- 
tate of  a  person  after  death,  and  is  duly 
signed  and  witnessed,  is  none  the  less  a 
valid  will  because  it  is  inartificially  drawn 
and  is  prefaced  by  the  words,  "I  agree  to 
will;"  it  being  held  that  the  clear  effect  of 
these  words  was  the  equivalent  of  "I  do 
will." 

The  cases  which  hold  against  the  position 
of  the  appellee  as  to  the  character  of  the 
instrument  in  suit  are  numerous,  but  we 
cannot  stop  to  review  them  at  length.  We 
call  attention,  however,  to  the  following:  In 
Hegeman  v.  Moon,  131  N.  Y.  462,  30  N.  E. 
487,  Cornelia  Hegeman  gave  Joseph  Hege- 
man a  writing  directing  her  executors  one 
year  after  her  death  to  pay  a  stated  sum 
of  money  to  Joseph  as  balance  due  him  for 
advances  made.  After  her  death  plaintiff 
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filed  his  claim  against  her  estate,  and  pay- 
ment was  refused  and  the  claim  contested 
on  the  grqund  that  the  written  promise  was 
testamentary  only.  The  objection  was  held 
not  good,  the  court  saying:  "The  instru- 
ment is  in  its  nature  and  substance  a  prom- 
issory note  payable  one  year  after  the 
maker's  death." 

A  writing  in  which  the  maker  says,  "I 
promise  to  pay  Nellie  F.  Sanborn  or  order 
ten  hundred  dollars  to  be  allowed  at  my 
decease,"  has  been  held  by  the  New  Hamp- 
sliire  court  to  be  a  promissory  note,  and  to 
import  a  sufficient  consideration.  Martin  v. 
Stone,  67  N.  H.  367,  29  Atl.  845. 

In  the  case  of  Garrigus  v.  Home  Frontier 
&  Foreign  Missionary  Soc.  3  Ind.  App. 
91,  50  Am.  St.  Rep.  262,  28  N.  E.  1009, 
the  Indiana  court  had  to  deal  with  a  writ- 
ten instrument,  as  follows:  "Desiring  to 
advance  the  cause  of  missions,  and  to  in- 
duce others  to  contribute  to  that  purpose,  I 
promise  to  pay  to  the  order  of  the  'Home 
Frontier  and  Foreign  Missionary  Society 
of  the  Church  of  the  United  Brethren  in 
Christ'  the  sum  of  $600,  .  .  .  said  sum 
and  interest  to  be  paid  out  of  my  estate 
one  month  after  my  death." 

When  presented  as  a  claim  against  the 
estate,  its  allowance  was  resisted  on  the 
same  grounds  pleaded  in  the  instant  case; 
that  is,  that  it  was  a  testamentary  instru- 
ment, and  without  consideration.  Both  de- 
fenses were  overruled.  The  court,  conced- 
ing that  there  are  authorities  supporting 
the  position  taken  by  the  defense,  holds  to 
the  other  line  of  precedents  as  indicat- 
ing the  better  and  more  reasonable  rule.  The 
court  says:  "It  does  not  attempt  a  testa- 
mentary disposal  of  property,  but  promises 
expressly  to  pay  a  sum  of  money  to  a 
party  named,  and  being  in  the  form  of  a  con- 
tract to  pay  money,  may  be  said  to  import 
a  consideration.  It  is  none  the  less  a 
promissory  note  because  made  payable  aft^ 
er  the  death  of  the  maker." 

In  its  treatment  of  the  authorities  and 
in  the  conduaions  reached  the  case  just 
cited  is  quite  parallel  with  our  own  recent 
case  of  Upper  Iowa  Conference  v.  Noyes, 
165  Iowa,  601,  146  N.  W.  848,  as  well  as 
Brokaw  v.  McElroy,  162  Iowa,  288,  50 
Ii.R.A.(N.S.)  835,  143  N.  W.  1087.  See 
also  Wolfe  v.  Wilsey,  2  Ind.  App.  549,  28 
N.  B.  1004. 

We  must  hold,  therefore,  that  the  note 
sued  upon  in  this  case  does  not  disclose  or 
show  anything  which  takes  from  it  the  bene- 
fit of  the  presumption  of  consideration. 

III.  The  only  remaining  material  ques- 
tion is  whether  there  is  in  the  record  any 
evidence  on  which  the  trial  court  could 
properly  find  that  the  presumption  of  con- 
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sideration  to  support  the  promise  to  pay 
is  overcome  by  the  defendant. 

On  the  trial  appellee  rested  his  defense 
wholly  upon  the  language  of  the  instru- 
ment, the  indorsement  thereon,  the  making 
of  the  will  or  wills  by  the  deceased,  and  the 
subsequent  codicil  revoking  a  bequest  which 
he  had  made  to  the  church.  If  we  omit  the 
executor's  recitation  of  his  conversation 
with  Leigh  when  the  last  will  was  drawn, 
some  six  years  or  more  after  the  giving  of 
the  note,  this  constituted  the  entire  evidence 
in  resistance  to  the  claim.'  The  conversa- 
tion referred  to  may  for  the  same  purposes 
of  the  case  be  treated  as  competent  testi- 
mony, though  we  do  not  so  decide,  but  there 
is  in  it  nothing  which  in  any  manner  adds 
to,  or  takes  from,  the  obligation  expressed 
in  the  note.  The  alleged  want  of  consider- 
ation, we  have  already  held,  is  not  to  be 
found  eittier  in  the  note  itself,  or  in  the 
fact  that  Leigh  at  one  time  made  provision 
in  his  will  for  its  payment,  or  that  he 
afterwards  revoked  such  provision.  By  rea- 
son of  the  death  of  both  Leigh  and  his  wife, 
and  of  the  pastor  of  the  church,  and  of  Ses- 
sions, who  drew  the  paper,  as  well  as  by 
reason  of  the  departure  or  absence  of  others 
who  might  be  able  to  throw  some  light  up- 
on the  transaction,  there  is,  as  we  have 
before  noted,  an  entire  absence  of  direct  evi- 
dence concerning  it,  unless  it  be  in  the  rec- 
ollection of  the  pastor's  widow,  who  re- 
members that  her  husband  brought  the  note 
to  their  home  ^bout  the  time  it  was  made, 
and  that  it  was  then,  or  soon  after,  deliv- 
ered to  the  proper  officer  of  the  church, 
and  has  ever  since  been  held  by  or  for  the 
church.  Some  side  light  is  afforded  by  evi- 
dence that  Leigh  was  a  member  or  adherent 
of  the  church ;  that  he  had  shown  an  active 
interest  in  the  building  of  a  house  of  wor- 
ship; that  the  burden  of  debt  thereby  in- 
curred had  not  been  fully  removed  from  the 
church  at  the  time  the  note  was  given ;  that 
he  took  an  active  part  in  soliciting  and 
raising  money  for  this  enterprise;  and  in 
the  fact  that  the  record  is  barren  of  any  tes- 
timony that  he  ever  demanded  a  return  or 
cancelation  of  the  note,  or  notified  the 
church  of  any  purpose  to  repudiate  the  obli- 
gation which  he  had  thereby  assumed.  In 
so  far  as  this  testimony  has  any  bearing 
upon  the  issues  joined,  it  tends  to  stroigth- 
en  the  presumption  of  consideration,  rather 
than  to  rebut  it.  A  church  society  is  a 
voluntary  organization  whose  members  are 
associated  together,  not  only  for  religious 
exercises,  but  also  for  the  purpose  of  main- 
taining and  supporting  its  ministry,  and 
providing  the  conveniences  of  a  church 
home,  and  promoting  the  growth  and  ef- 
ficiency of  the  work  of  the  general  church 
of  which  it  forms  a  co-ordinate  part.  No 
L.R.A.1917C. 


one  member  can,  or  is  expected  to,  bear 
all  the  financial  burdens  of  the  society; 
there  are  no  public  rates  or  taxes  which  it 
can  rely  upon  for  this  purpose,  but  all  are 
supposed  to  unite,  each  with  the  others  con- 
tributing his  share  in  some  reasonable  pro- 
portion to  his  ability  to  pay.  The  promise 
of  a  member  or  friend  of  the  society  to  pay 
a  stated  sum  in  aid  of  the  common  pur- 
pose is  not  in  any  just  sense  the  promise  to 
make  a  mere  gift.  Each  member  or  ad- 
herent, whether  rich  or  poor,  gives  or  pays 
not  alone  in  consideration  of  the  benefits  to 
be  derived  from  the  maintenance  of  the 
church  and  promoting  its  effective  work, 
but  each  makes  his  promise  or  subscription 
upon  the  faith  that  others  will  unite  with 
him  in  carrying  the  financial  burden,  and 
with  the  expectation  that  his  example  in 
this  respect  will  stimulate  or  induce  others 
to  give  similar  assistance.  It  is  not  unrea- 
sonable, therefore,  to  say  that  the  uncon- 
ditional written  promise  of  a  member  to  pay 
a  stated  sum  of  money  to  the  church  to 
which  he  is  at  least  morally  pledged  to  ren- 
der service  and  support  carries  with  it  a 
presumption  of  consideration  in  addition  to 
the  presumption  attaching  generally  to 
every  written  promise  to  pay.  Such  is  the 
clear  effect  of  the  decision  in  Collier  v. 
Baptist  Education  Soc.  8  B.  Hon.  68.  Quite 
in  point,  too,  is  the  case  of  Amherst  Acad- 
emy V.  Cowls,  6  Pick.  427,  17  Am.  Dec 
387,  where  it  is  held  that  a  subscriber  to 
the  support  of  a  school  could  not  avoid  his 
promise  to  pay  by  a  plea  of  want  of  con- 
sideration. The  court  there  holds  that, 
while  it  was  true  that  the  subscriber  re- 
ceived no  financial  consideration  to  himself, 
yet  it  was  suflicient  to  create  a  consider- 
ation, that  the  party  to  whom  the  money 
was  to  be  paid  assumed  an  obligation  to 
apply  the  money  to  the  purposes  to  which  it 
was  given.  True,  there  is  in  this  case  no 
direct  evidence  that  this  note  was  given  in 
aid  of  a  fund  to  pay  off  the  debts  of  the 
plaintiff  church,  or  that  it  was  used  as  an 
inducement  to  others  to  join  in  such  enter- 
prise, or  that  any  other  specifically  named 
person  relied  thereon,  or  was  thereby  in- 
duced to  contribute  or  subscribe:  but,  on 
the  other  hand, .  there  is  no  evidence  that 
such  was  not  its  origin,  use,  or  purpose. 
The  burden  of  showing  that  the  note  was  not 
given  for  this  or  any  other  legitimate  con- 
sideration was  upon  the  defendant,  and  we 
find  nothing  whatever  in  the  record  to  jus- 
tify that  conclusion. 

It  is  finally  argued  for  appellee  that  the 
trial  court's  finding  that  there  was  no  con- 
sideration for  the  note  should  be  given 
the  effect  of  a  verdict  by  a  jury,  and  that 
this  court  is  bound  thereby.  The  point 
would  not  be  without  merit  if  the  record 
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disclosed  any  testimony  to  support  the  find- 
ing. In  the  Absence  of  such  support  nei- 
ther the  court'e  finding,  nor  the  verdict  of 
a  jury,  is  immune  against  challenge  on  ap- 
peal. The  mistake  of  the  appellee  in  argu- 
ment, and  of  the  trial  court  in  its  findings, 
is  in  the  failure  to  give  due  effect  to  the 
presumption  of  consideration  in  the  paper 
sued  upon,  and,  in  effect,  erroneously  shift- 
ing upon  plaintiff  the  burden  which  the  law 
places  upon  the  defendant. 

The  appeal  in  this  case  is  not  from  an 
order  refusing  a  new  trial,  and  our  conclu- 
sions upon  the  law  dispose  of  every  issue 
joined  in  the  pleadings.     The  record  pre- 


sents, therefore,  a  proper  case  in  which  we 
may  reverse  without  order  for  new  trial. 
Code,  §  4139.  The  judgment  below  is  re- 
versed, and  the  cause  remanded  to  the  dis- 
trict court,  with  directions  to  enter  judg- 
ment allowing  plaintiff's  claim  against  the 
estate  of  John  B.  Leigh  for  the  amount 
of  the  note,  with  interest  from  the  date  of 
the  rejection  of  such  claim  by  the  execu- 
tor, and  for  costs. 
Reversed  and  remanded  for  judgment. 

Gaynor,  Ch.  J.,  and  Evans  and  Pres- 
ton, JJ.,  concurring. 


Annotatioii — ^Effect  of  words  in  obligatioii  for  payment  of  money  inclicat* 

ing  that  it  was  intended  as  a  bequest 


Generally,  as  to  cheek  or  note  as  sub- 
ject of  gift  by  maker,  see  annotation  to 
Foxworthy  v.  Adams,  27  L.R.A.(N.S.) 
308. 

It  is  the  purpose  of  the  present  a-^no- 
tation  to  treat  only  those  cases  wliich 
have  involved  the  question  of  the  char- 
acter of  an  obligation  for  the  payment  of 
money  which  contained  words  indicating 
that  it  was  intended  as  a  bequest.  How- 
ever, by  this  is  meant  something  more 
than  merely  making  the  instrument  pay- 
able at  or  after  the  death  of  the  maker 
or  drawer,  the  decisions  which  deal  sole^ 
ly  with  the  effect  of  words  having  that' 
effect  not  being  treated  herein.  Likewise 
this  annotation  does  not  cover  the  ques- 
tion of  the  validity  of  notes,  ete.^  given 
as  advancements. 

Apparently  there  is  but  little  authority 
upon  the  question  outlined.  In  fact, 
First  Preset.  Church  v.  Dennis,  ante, 
1005,  seems  to  be  the  only  case  which  has 
passed  upon  the  question  under  con- 
sideration herein,  where  the  instrument 
contained  an  express  promise  to  pay  'k 
definite  sum,  but  expressly  described  the 
payment  to  be  made  "as  a  bequest.'' 
This  renders  the  decision  therein,  which, 
it  will  be  observed,  declares  that  the  use 
of  the  phrase,  "as  a  bequest,"  neither 
renders  the  instrument  testamentary  in 
character  nor  sufficiently  indicates  a 
lack  of  consideration  to  rebut  the  pre- 
sumption in  its  favor,  of  considerable 
importance,  especially  as  the  court  goes 
considerably  farther  than  the  decisions 
in  some  other  cases  hereinafter  set  out 
would  warrant. 

A  few  other  cases,  however,  have  in- 
volved instruments  for  the  payment  of 
money  which  contained  words  indicative 
of  a  testamentary  character.     Thus,  in 

Re  Todd  (1906)  47  Misc.  35,  95  N.  Y. 
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Supp.  211,  an  instrument  executed  by  a 
roving  peddler  who  had  often  stopped  at 
M's  house  and  been  cared  for  without 
payment,  which  read:  "Unique  charity. 
I  promise  M.  $5,000  when  I  die,  for  all 
my  trouble  and  all  her  kindness  to  me  I 
also  killed  her  canary  bird  to-day  for 
which  she  must  have  her  pay  for  this 
account  must  be  payed  after  my  death 
from  my  estate," — was  held  to  be  a  good 
promissory  note,  and  not  a  nudum 
pactum,  although  the  amount  greatly  ex- 
ceeded the  value  of  the  services  rendered, 
the  court  saying  that  the  use  of  the  term 
"unique  charity"  was  merely  an  indi- 
cation that  the  maker  knew  the  promised 
consideration  was  beyond  the  actual 
value  of  the  services  rendered,  but  that 
he  had  an  absolute  right  to  pay  an  ex- 
orbitant price  if  he  saw  fit  to  do  so. 
And  the  conclusion  reached  in  the  fore- 
going eases  finds  support  in  Garrigus  v. 
Home  Frontier  Foreign  Missionary  Soc. 
(1881)  3  Ind.  App.  91,  50  Am.  St.  Kep. 
262,  28  N.  E.  1009,  which  is  set  out  and 
qnoted  in  the  First  Presbt.  Church 
Case. 

On  the  other  hand,  a  few  instruments 
of  the  character  under  consideration 
have  been  held  to  be  testamentary  in 
character.  Thus,  Pelley  v.  Earles  (1900) 
107  Ky.  640,  65  S.  W.  550,  proceeding 
upon  the  theory  that  an  instrument  to 
become  operative  after  the  death  of  the 
obligor  is  testamentary,  held  that  an 
instrument  in  the  following  terms:  "I 
have  this  day  concluded  to  make  E.  a  do- 
nation for  the  time  she  has  lived  with 
me,  to  support  her  if  she  should  be  the 
longest  lived,  say  9300,  and  notes  now 
due  to  her;  and  it  is  distinctly  under- 
stood that  this  obligation  is  not  to  be 
sold  nor  assigned,  nor  no  attempt  to  col- 
lect it  in  my  lifetime,  without  my  con- 
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sent/'  and  indorsed  on  the  back,  'T.  to 
E.  Obligation," — was  of  a  testamentary 
character,  and  not  a  mere  obligation. 
So,  in  Johnson  v.  Yancey  (1856)  20  Ga^ 
707,  65  Am.  Dec.  646,  an  instrument 
reading,  "Due  at  my  death  to  J.  the  sum 
of  $2,500  from  the  general  fund  of  my 
estate,  as  a  gift,"  and  followed  by  this 
explanatory  note:  "The  condition  of 
the  above  bond  or  obligation  is  such,  that 
whereas,  for  the  fidelity  and  obedience  as 
well  as  the  natural  love  and  affection 
that  I  have  for  my  daughter  J.  I  donate 
in  the  above  manner,  what  I  design  for 
her  at  my  death," — ^was  held  to  be  testa- 
mentary only.  In  this  case  the  court  seems 
to  have  concurred  in  the  view  expressed 
in  an  early  English  case  referred  to^ 
wherein,  although  there  were  express 
words  of  immediate  grant  and  a  con- 
sideration to  support  it,  an  instrument 
was  held  to  be  a  will  because,  upon  the 
whole,  the  intention  was  that  it  should 
have  a  future  operation  after  the  death 
of  the  maker.  And  in  Caviness  v.  Rush- 
ton  (1884)  101  Ind.  500,  51  Am.  Rep.  759, 
an  instrument  reading,  "I  promise  Emily 
Caviness  to  give  her  $2,000  at  my  death 
to  take  care  of  her  children  with,  which 
she  claims  of  my  estate.  She  has  been 
in  my  family  nineteen  years  and  a  faith- 
ful servant,  and  it  is  my  will  to  her," — 
was  held  not  to  be  a  promissory  note. 
The  opinion  speaks  of  the  instrument  as 


follows ;  "On  its  face  it  appears  to  be  .'t 
voluntary  promise  to  make  a  testamen- 
tary disposition  of  property.  It  does  not 
appear  to  be  a  promise  to  pay  money  at 
a  certain  time,  absolutely,  and  at  all 
events.  The  words  in  the  first  clause  of 
the  instrument,  prima  faoie,  express  a 
promise  to  make  a  gift,  and  the  eonelud- 
ing  words  are  indicative  of  an  intention 
to  make  a  testamentary  disposition  of 
property.  The  contention  of  ^pellant 
that  the  instrument  is  a  promissory  note 
cannot  be  maintained  without  doing 
violence  to  the  language  of  the  instru- 
ment." 

In  McCloskey  v.  Tiemey  (1903)  141 
CaL  101,  99  Am.  St.  Rep.  33,  74  Pae.  699, 
an  instrument  stating  that,  ^'For  serv- 
ices rendered,  I,  the  undersigned,  leave 
to  M,  the  balance  of  my  account  with 
the  G.  S.  &  L.  Soc.  which  amounts  to 
date  $789.85,"  executed  a  few  days  be- 
fore death  and  accompanied  by  delivery 
of  the  bank  book  showing  the  account, 
was  held  to  evidence  a  present  assign- 
ment, and  not  a  testamentary  disposition, 
-^the  court  saying  that  the  language  im- 
ported a  present  disposition  for  a  valu- 
able consideration,  and  that  while  the 
use  of  the  term  "leave"  was  not  the 
aptest  to  express  the  idea  of  an  assign- 
ment, it  was  not  altogether  inappropri- 
ate, in  view  of  the  circumstances  of 
impending  death.  G.  J.  C. 
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B.  F.  BJORNSTAD  et  al.,  Appte. 

(—  Minn.  — ,  161  N.  W.  215.) 

Commence    — •    foreign    corporation    — 
agreement  to  Install  machine. 

A  contract  by  a  foreign  corporation  which 
has  not  complied  with  the  laws  of  this  state 
8o  as  to  entitle  it  to  transact  its  business 
therein  for  the  sale  and  shipment  to  a  resi> 
dent  of  thin  state  of  a  certain  machine, 
coupled  with,  an  agreement  to  install  the 
same  in  a  building  of  the  purchaser  in  this 
state,  is  not  protected  as  an  interstate  com- 
merce transaction;  for  the  agreement  for 
the  installation  of  the  machine,  not  being  a 
necessary  or  an  essential  part  of  the  con- 

Headnote  by  Beown,  Ch.  J. 

Note. —  For  effect  of  agreement  by  for- 
eign corporation  to  install  article  within 
the  state  to  bring  it  within  statute  regulat- 
ing foreign  corporations,  see  annotation  fol- 
lowing this  case,  post,  1014. 
L.RJ^.1917C. 


tract  of  flkle,  requires  the  doing  of  business 
in  this  state,  and  renders  the  whole  con- 
tract unenforceable  in  the  courts  of  this 
state. 

For  other  cases,  see  Commerce  IV,  a;  Cor- 
porations, VII,  ft,  in  Dig^  1-52  N,  8. 

(February  2,  1917.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Ramsey  County 
denying  new  trial  of  an  action  brought  to 
foreclose  a  mechanics'  lien  to  secure  the 
purchase  price  of  a  vacuum  cleaner.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Sohoonmaker  and  Wil- 
liam F.  Hunt,  for  appellants: 

The  sale  and  installation  of  the  cleaner 
was  not  an  interstate  commerce  transaction. 

Browning  v.  Waycross,  233  U.  S.  16,  58  L. 
ed.  828,  34  Sup.  Ct.  Rep.  578;  York  Mfg. 
Co.  V.  Colley,  —  Tex.  Civ.  App.  — ,  172  S. 
W.  206 ;  Kinnear  &  G.  Mfg.  Co.  v.  Miner,  89 
Vt.  572,  96  Atl.  333;  Power  Specialty  Co. 
V.  Michigan  Power  Co.  —  Mich.  — ,  157  N. 
W.  408;  American  Amusement  Co.  v.  East 
Lake  Chutes  Co.  174  Ala.  526,  56  So.  961; 
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George  M.  Mnller  Mfg.  Co.  t.  Pirat  Nat. 
Bank,  176  Ala.  229,  57  6o.  762. 

The  statute  does  not  authorise  a  lien. 

Ljons  ▼.  Westerdahl,  128  Minn.  288,  150 
N.  W.  1083. 

Mr.  James  C.  Melville  for  respondent. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  facts  in  this  ease  as  found  by  the 
trial  court  are  substantially  as  follows: 
Plaintiff  is  a  corporation  org&nized  and 
existing  under  the  laws  of  the  state  of 
Michigan,  and  its  general  place  of  business 
is  at  Detroit,  in  that  state.  The  corporation 
has  never  complied  with  the  laws  of  this 
state  (Gen.  Stat.  1913,  §§  6206,  6207),  and 
was  not  at  the  time  here  in  question  entitled 
to  transact  business,  nor  had  it  at  any 
time  kept  or  maintained  an  office  or  place 
of  business  therein.  Plaintiff's  business  is 
that  of  a  manufacturer  of  vacuum  cleaners, 
machines  operated  by  electricity  and  de- 
signed for  cleansing  living  rooms  of  dust 
and  germs  by  means  of  air  suction.  On  May 
21,  1914,  through  an  agent  then  in  Minne- 
sota, plaintiff  entered  into  a  contract  with 
defendant  B.  F.  Bjornstad,  under  which  it 
agreed  to  sell  and  deliver  from  its  place  of 
business  in  Detroit,  Michigan,  to  an  apart* 
ment  building  owned  by  defendant  Julius 
Bjomstad  in  the  city  of  St.  Paul,  this  state, 
one  of  its  vacuum  cleaning  machines,  and 
to  install  the  same  in  said  building,  for  the 
consideration  of  $850;  plaintiff  to  pay  all 
delivery  charges  and  the  eost  of  installation 
in  the  building,  and  to  turn  it  over  com- 
plete and  ready  for  operation.  The  machine 
was  thereafter  shipped  to  defendants  and 
fully  installed  in  the  building  in  compli- 
ance with  the  contract.  The  contract  was 
made  with  defendant  B.  F.  Bjomstad,  but 
with  the  knowledge  and  consent  of  defend- 
ant Julius  Bjomstad,  the  owner  of  the  build- 
ing; and  when  put  in  place  it  was  so  at- 
tached to  the  building  as  to  constitute  an 
improvement  of  the  premises  entitling  plain- 
tiff, if  the  contract  was  valid,  to  a  lien 
under  our  mechanics'  lien  statutes.  The 
machine  was  accepted  by  defendants,  it 
still  remains  in  the  building,  and  has  never 
been  paid  for. 

A  lien  statement  was  duly  prepared  and 
filed,  and  this  action  was  brought  to  fore- 
close the  same.  The  principal  defense  inter- 
posed was  that  the  contract  of  sale  and  in- 
stallation of  the  machine  was  a  Minnesota 
contract  and  wholly  invalid,  since  plaintiff 
was  not  authorized  to  transact  business  in 
this  state;  in  other  words,  that  the  contract 
was  in  violation  of  §§  2206,  2207,  Gen.  Stat. 
1913.  The  defense  was  overruled,  and  judg- 
ment ordered  for  plaintiff.  Defendants  ap« 
pealed  from  an  order  denying  a  new  trial. 
L.R.A.1917C. 


The  transaction  took  the  forpi  of  an  order 
for  the  machine  given  to  an  agent  of  plain- 
tiffs then  in  Minnesota,  to  become  effective 
as  a  contract  only  upon  acceptance  by  some 
officer  of  plaintiff  at  ifcs  home  office  in  De- 
troit, Michigtin.  It  was  an  interstate  com- 
merce transaction,  unless  the  provisions  of 
the  order  by  which  plaintiff  undertook  and 
agreed  to  install  the  machine  in  defendants' 
building,  and  to  pay  all  costs  and  charges 
incident  thereto,  made  it  a  state  transac- 
tion, and  invalid  because  plaintiff  was  pro- 
hibited from  doing  business  in  this  state.  It 
appears  from  the  findings  that  the  work  of 
installing  the  machine  was  performed  by 
workmen  employed  in  this  state,  and  that 
certain  pipe  and  wire  used  in  the  work  were 
purchased  by  plaintiff  in  this  state.  There 
was  no  evidence  that  by  reason  of  the 
peculiar  quality  or  nature  of  the  machine 
the  agreement  of  installation  was  a  neces- 
sary part  of  the  contract  of  sale.  For  aught 
that  appears  from  the  record  to  the  con- 
trary, any  electrician  or  plumber  could  per- 
form that  work,  which  consists  in  attaching 
the  machine  to  a  concrete  base  or  platform 
upon  which  it  stands,  and  connecting  it  with 
wires  and  pipes  by  and  through  which  air 
and  electricity  are  brought  into  and  through 
the  building;  the  same  being  necessary  in 
the  operation  of  the  machine.  And,  in  so 
far  as  the  record  advises  us,  the  machine, 
in  this  respect,  is  not  unlike  any  other  ma- 
chine the  parts  of  which,  after  shipment,  are 
assembled  and  put  together,  and  thus  made 
ready  for  operation. 

The  question  whether  on  facts  like  those 
here  disclosed  the  transaction  is  one  in  in- 
terstate commerce,  and  therefore  unaffected 
by  the  laws  of  the  state  to  which  the  ship- 
ment is  made  and  wherein  the  transaction 
is  finally  consummated  and  completed, 
though  here  presented  in  this  state  for  the 
first  time,  has  been  before  the  courts  of  sev- 
eral of  our  sister  states,  and  also  before  the 
Federal  courts.  The  decisions  rendered  are 
not  in  harmony.  In  Tennessee,  South  Da- 
kota, and  Wisconsin  it  has  been  held  that 
the  matter  of  installing  the  machine  is  mere- 
ly incidental  to  and  in  aid  of  the  contract 
of  sale,  which,  standing  alone,  amounts  to  a 
transaction  in  interstate  commerce.  Milan 
Mill,  it  Mfg.  Co.  V.  Gorton,  93  Tenn.  590, 
26  L.R.A.  135,  4  Inters.  Com.  Rep.  851,  27 
S.  W.  971;  S.  F.  Bowser  &  Co.  v.  Savidusky, 
154  Wis.  76,  142  N.  W.  182;  Flint  &  W. 
Mfg.  Co.  V.  McDonald,  21  S.  D.  526,  14 
L.R.A.(N.S.)  673,  130  Am.  St.  Rep.  735,  114 
N.  W.  684,  A  contrary  conclusion  was 
reached  by  the  Supreme  Court  in  Browning 
V.  Waycross,  233  U.  S.  16,  58  L.  ed.  828,  34 
Sup.  Ct.  Rep.  578,  where  it  was  held  that  a 
sale  of  lightning  rods  by  a  corporation,  to 
be  shipped  into  a  state  in  which  the  corpo* 
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ration  was  not  entitled  to  transact  business^ 
coupled  witfi  the  further  agreement  to  affix 
them  to  the  purchaser's  building,  was  not 
protected  as  an  interstate  commerce  transac- 
tion, for  the  reason  that  the  act  of  affixing 
the  rods  to  the  building,  not  being  a  neces- 
sary nor  an  essential  part  of  the  contract 
of  sale,  was  a  state  transaction  subject  to  its 
local  laws,  and  prohibited  to  foreign  corpo- 
rations which  have  not  complied  with  the 
statutes  authorizing  the  transaction  of  their 
business  therein.  The  decision  there  ren- 
dered has  been  followed  and  applied  in  sev- 
eral of  the  state  courts.  Power  Specialty 
Co.  V.  Michigan  Power  Co.  —  Mich.  — ,  157 
N.  W.  408;  York  Mfg.  Co.  v.  Colley,  —  Tex. 
Civ.  App.  — ,  172  S.  W.  206 ;  Kinnear  &  G. 
Mfg.  Co.  V.  Miner,  89  Vt.  672,  96  Atl.  333 ; 
American  Amusement  Co.  v.  East  Lake 
Chutes  Co.  174  Ala.  526,  66  So.  961 ;  George 
M.  Muller  Mfg.  Co.  v.  First  Nat.  Bank,  176 
Ala.  229,  57  So.  762.  Within  the  rule  of 
these  decisions,  in  order  to  bring  the  trans- 
action within  the  protection  of  interstate 
commerce  it  must  appear  that  the  matter  of 
installation  is,  by  reason  of  some  peculiarity 
of  the  article,  or  of  the  machine  sold,  a 
necessary  and  essential  part  of  the  transac- 
tion. We  adopt  that  rule  as  the  law  of  the 
state,  and  foUow  and  apply  the  Browning 
Case  and  those  cited,  without  any  attempt 
to  repeat  or  to  enlarge  upon  the  reasoning 
given  therein.  We  do  this,  not  because  the 
rule  of  the  courts  holding  that  the  matter 


of  installation  ia  a  mere  incident  to  the 
main  transaction,  and  not  therefore  affect- 
ing its  character  as  interstate  commerce,  is 
wholly  without  merit,  but  to  the  end  that 
there  may  be  uniformity  in  the  administra- 
tion of  the  law  upon  this  subject  in  this 
state,  by  the  Federal  courts  sitting  therein, 
and  by  our  own  courts.  This  is  wise  policy, 
excluding  questions  of  local  law  as  applied 
to  our  domestio  affairs,  and  has  heretofore 
been  adopted  as  respects  questions  of  gen- 
eral commercial  law.  Rosemond  v.  Graham, 
54  Minn.  323,  40  Am.  St.  Rep.  336,  66  N.  W. 
38;  National  Bank  v.  Chicago,  B.  A  N.  R. 
Co.  44  Minn.  224,  9  L.R.A.  263,  20  Am.  St. 
Rep.  666,  46  N.  W.  342,  660.  And,  more- 
over, what  constitutes  interstate  commerce 
is  so  essentially  a  Federal  question  that 
we  may  adopt  without  discussion  the  de- 
cisions of  the  Supreme  Court  as  final  and 
binding.  The  findings  of  the  trial  court  in 
the  case  at  bar,  and  also  the  evidence,  bring 
the  case  within  the  rule  so  here  adopted, 
and  we  hold  that  the  transaction  in  ques- 
tion was  a  violation  of  our  statutes  which 
plaintiff  cannot  enforce  in  the  courts  of  this 
state.  It  is  not  a  case  of  a  single  trans- 
action (W.  H.  Lutes  Co.  v.  Wysong,  100 
Minn.  112,  110  N.  W.  367),  for  plaintiff  had 
in  the  same  manner  and  upon  the  same 
terms  sold  other  machines  to  residents  of 
the  state,  through  the  same  or  some  other 
representative. 
Order  reversed. 


Annotation — ^Effect  of  ngteem&it  by  foreign  corporation  to  install  article 
within  the  state  to  bring  it  within  statute  regulating  foreign  corpora- 
tions. 


The  present  annotation  is  supplemen- 
tal to  that  appended  to  Flint  &  W.  Mfg. 
Co.  V.  McDonald,  14  L.R.A.(N.S.)  673, 
wherein  the  earlier  cases  are  treated. 

The  recent  decisions  upon  the  question 
under  consideration  are  not  all  in  har- 
mony, but  much  of  the  ground  for  differ- 
ence of  conclusion  has  seemingly  been 
removed  by  the  decision  in  Browning  v. 
Waycross  (1913)  223  U.  S.  16,  68  L.  ed. 
828,  34  Sup.  Ct.  Rep.  678,  which  is  set 
out  infra,  and  the  doctrine  of  which  has 
been  applied  by  most  of  the  cases  since 
decided  which  have  approached  the  ques- 
tion from  the  viewpoint  as  to  whether  or 
not  the  transaction  has  been  stripped  of 
its  interstate  commerce  character  by 
reason  of  the  agreement  for  installation 
of  the  article  sold. 

However,  a  number  of  cases  decided 

since  the  compilation  of  the  earlier  note 

have  applied  the  earlier  and  then  general 

rale  that  the  matter  of  installing  the 

article  sold  is  a  mere  incident  of  the  con- 
L.R.A.1917C. 


tract  which  does  not  deprive  the  trans- 
action of  its  character  as  interstate  com- 
merce, and,  therefore,  that  it  does  not 
by  reason  of  such  agreement  constitute 
doing  or  transacting  business  within  the 
state  wherein  installed  within  the  mean- 
ing of  the  statute  regulating  foreign 
corporations.  Thus,  in  Black-Clawson 
Ck).  V.  Carlyle  Paper  Co.  (1907)  133  DL 
App.  61,  it  was  held  that  the  sale  and 
delivery  by  a  foreign  corporation  of  ma- 
chinery for  a  paper  mill  and  the  famish- 
ing of  a  man  to  assist  and  superintend 
the  erection  and  installing  thereof  did 
not  amount  to  transacting  business  in 
the  state,  the  furnishing  of  the  assistant 
being  regarded  as  not  having  made  the 
transaction  more  than  interstate  com- 
merce, but  rather  as  merely  incidental  to 
the  interstate  transaction.  So,  in  Wolf 
Co.  V.  Kutch  (1911)  147  Wis.  209,  132 
N.  W.  981,  it  was  held  that  the  fact  that 
a  vendor  foreign  corporation  agreed  to 
furnish  a  millwright  to  assist  the  vendee 
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of  certain  flouring  mill  machinery  in 
putting  same  in  place  was  a  mere  inci- 
dent to  the  contract  of  sale,  and  did  not 
deprive  the  transaction  of  its  interstate 
character  so  as  to  require  the  vendor  to 
obtain  a  license  to  do  business  in  the 
state.  And  in  S.  P.  Bowser  A  Co.  v. 
Savidusky  (1913)  154  Wis.  76, 142  N.  W. 
182,  the  fact  that  a  dry-cleaning  outfit 
sold  by  a  foreign  corporation  was  to  be 
assembled  and  installed  by  the  vendor 
was  held  not  to  deprive  the  transaction 
of  its  interstate  character,  upon  the 
theory  that  the  assembling  and  installing 
were  mere  incidents  to  the  sale,  and, 
therefore,  that  the  contract  was  valid, 
even  though  the  vendor  corporation  had 
not  complied  with  the  local  statutes  so  as 
to  entitle  it  to  do  business  in  the  state. 
The  case  of  S.  P.  Bowser  &  Co.  v. 
Schwartz  (1913)  152  Wis.  408,  140  N. 
W.  51,  involved  a  similar  contract,  and 
a  like  conclusion  was  reached;  but  the 
court  did  not,  as  in  the  Savidusky  Case, 
expressly  pass  upon  the  effect  of  the  pro- 
vision for  assembling  and  installing  the 
machinery.  And  in  Vulcan  Steam  Shovel 
Co.  V.  Flanders  (1913)  205  Fed.  102,  it 
was  held  that  an  agreement  entered  into 
by  a  foreign  corporation  upon  the  sale 
of  a  steam  shovel  to  install,  test,  and  re- 
pair, if  necessary,  did  not  strip  the 
transaction  of  its  interstate  commerce 
character  so  as  to  require  compliance 
with  the  local  statute  regulating  foreign 
corporations.  In  this  case  the  court  said 
that  the  sale,  installation,  and  test 
were  all  one  transaction,  and  that 
the  installation  and  test  and  re- 
pairing of  parts  were  mere  incidents 
of  the  contract  of  sale  and  part  of  the 
interstate  commerce  transaction.  And 
again,  in  Chuse  Engine  &  Mfg.  Co.  v. 
Vromania  Apartment  Co.  (1910)  154  Mo. 
App.  139, 133  S.  W.  624,  the  sale  and  de- 
livery and  installing  by  a  foreign  corpo- 
ration of  two  high-speed  automatic  en- 
gines and  two  electric  generators  under 
a  contract  therefor  was  held  to  be  an 
interstate  commerce  transaction,  and  not 
a  doing  of  business  in  the  state  within 
the  meaning  of  the  statutes  regulating 
the  doing  of  business  in  the  state  by 
foreign  corporations. 

But,  as  is  above  indicated,  and  as  is 
pointed  out  in  Palm  Vacuum  Cleaner 
Co.  V.  Bjornstad,  ante,  1012,  it  has  re- 
cently been  ruled  by  the  Supreme  Court 
of  the  United  States  (Browning  v.  Way- 
cross  (1913)  233  U.  S.  16,  58  L.  ed.  828, 
34  Sup.  Ct.  Rep.  578)  that  where  the  in- 
stalling of  the  article  sold  is  wholly 
separate  from  interstate  commerce,  and 
is  not  a  necessary  or  essential  part  of 
L.RJ^.1917C 


the  contract  of  sale,  the  agreement  to  in- 
stall is  not  protected  as  an  interstate 
transaction,  but  rather  is  a  state  trans- 
action subject  to  local  laws.  It  should 
be  noted,  however,  that  the  court  ex- 
pressly stated  that  the  decision  did  not 
extend  to  cases  where  the  installation  of 
the  article  sold  is,  by  reason  of  some  in- 
trinsic and  peculiar  quality  or  inherent 
complexity,  essential  to  the  accomplish- 
ment of  the  interstate  transaction.  Ap- 
plying this  rule  and  the  indicated  qualifi- 
cations, it  has  been  held  that  agreements 
by  foreign  corporations  to  install  the 
following  indicated  articles  sold  within  a 
state  bring  the  transaction  within  state 
statutes  applying  to  foreign  corpora- 
tions :  lightning  rods  (Browning  v.  Way- 
cross  (u.  S.)  supra) ;  superheaters  in 
steam  boilers  (Power  Specialty  Co.  v. 
Michigan  Power  Co.  (1916)  —  Mich.  — , 
157  N.  W.  488) ;  electric  vacuum  clean- 
ers (Palm  Vacuum  Cleaner  Co.  v. 
Bjornstad)  ;  bronze  arc  metal  work  for 
bank  building  (John  Williams  v.  Golden 

(1915)  247  Pa.  397,  93  Atl.  505,— in  this 
case  it  was  testified,  and  not  denied,  tl^&t 
the  work  of  installation  required  special 
skill  and  knowledge) ;  screen  doors  and 
windows  (Buhler  v.  B.  T.  Burrowes  Co. 
(1914)  —  Tex.  Civ.  App.  — ,  171  S.  W. 
791) ;  an  ice  manufacturing  plant  (York 
Mfg.  Co.  V.  Colley  (1914)  —  Tex.  Civ. 
App.  — ,  172  S.  W.  206) ;  materials  to  be 
used  in  a  new  building  (Kinnear  &  G. 
Mfg.  Co.  V.  Miner  (1916)  89  Vt  572,  96 
Atl.  333) ;  a  system  of  railway  signal  de- 
vices ((General  R.  Signal    Co.    v.    Com. 

(1916)  118  Va.  301,  87  S.  E.  598).  On 
the  other  hand,  while  expressly  recogniz- 
ing the  rule  laid  down  in  Browning  v. 
Way  cross  (U.  S.)  supra,  it  has  been  held 
that  the  sale  of  a  soda  fountain  trans- 
ported membris  disjectis  and  set  up  or 
installed  by  the  vendor,  a  foreign  corpo- 
ration, was  a  transaction  not  robbed  of 
its  interstate  character  by  the  instal- 
lation, as  that  was  a  mere  incident  of 
the  sale.  Puffer  Mfg.  Co.  v.  Kelly  (1916) 
—  Ala.  — ,  73  So.  403.  In  this  connec- 
tion it  was  said:  "If  there  is  a  sale  of 
a  chattel,  complete  in  the  hands  of  the 
vendor,  although  it  may,  from  conveni- 
ence or  necessity,  be  transported  membris 
disjectis,  an  agreement  to  merely  set  it 
up  ready  for  use  in  the  vendee's  place  of 
business  is  upon  its  face  but  an  incident 
of  the  sale,  which  ought  not  to  destroy 
its  character  as  a  single  and  indivisible 
act  of  interstate  commerce.  This  is 
especially  true  where  the  manufacturer 
of  complex  machinery  or  apparatus,  the 
satisfactory  operation  of  which  must 
largely  depend  upon  the  nicety  or  per- 
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fection  of  its  adjustments,  a^ees  to  de- 
liver it  in  working  order  to  the  pur- 
chaser. Such  an  agreement  is  a  valuable 
trade  inducement,  and  is  a  reasonable 
and  legitimate  incident  of  the  sale  itself. 
But  this  conclusion  may  be  defeated  by 
various  considerations  j  viz.,  by  the 
character  of  the  article  as  a  permanent 
improvement  to  the  freehold,  by  the 
nature  and  extent  of  the  labor  required 
for  its  adaption  and  preparation  for  use, 
and  the  time  and  conditions  under  which 
it  is  turned  over  to  the  purchaser  after 
its  arrival.  Upon  a  very  full  considera- 
tion of  the  present  case,  we  are  con- 
strained to  hold  that  plaintiff's  agree- 
ment to  install  the  soda  fountain  and  its 
appurtenances  in  defendant's  place  of 
business  at  Montgomery  was  a  reason- 
able incident  of  its  sale,  and  with  it  con- 
stituted a  single  act  of  interstate  com- 
merce." And  that  the  rule  established  in 
Browning  v.  Waycross  does  not  apply 
where  the  local  element  of  the  trans- 
action  is  merely  incidental  to  the  ele- 
ment of  interstate  commerce,  but  that 
the  whole  transaction  was  protected  in 
such  a  case,  see  Kinnear  &  G.  Mfg.  Co. 
V.  Miner  (Vt.)  supra. 

And  upon  principles  similar  to  those 
laid  down  by  the  United  States  Supreme 
Court  in  the  Browning  Case,  and  seem- 
ingly in  conflict  with  at  least  some  of  the 
cases  first  above  set  out,  other  cases  have 
reached  the  conclusion  that  the  install- 
ing of  ordinary  articles  of  commerce 
constitutes  doing  business  in  the  state 
although  the  contract  of  sale  was  with  a 
foreign  corporation  and  was  entered  into 
in  such  foreign  jurisdiction.  Thus  in 
American  Amusement  Co.  v.  East  Lake 
Chutes  Co.  (1911)  174  Ala.  676,  56  So. 
961,  it  was  held  that  a  foreign  corpora- 
tion which  executed  a  contract  for  the 
sale  of  a  machine  and  attachments  to  be 
transported  into  Alabama  and  there  as- 
sembled or  built  into  a  structure  was  in 
the  performance  of  such  contract  doing 
business  within  the  state,  as  the  fruition 
of  the  contract  was  not  the  delivery  of 
an  article  of  commerce,  but  the  erection 
of  an  improvement  upon  the  purchaser's 
premises,  and  therefore  was  not  within 
the  protection  of  the  principles  that  ren- 
der interstate  commerce  immune  against 
local  regulation.  So,  in  George  M.  Mul- 
ler  Mfg.  Co.  v.  First  Nat.  Bank  (1912) 
176  Ala.  229,  57  So.  762,  performance  in 
Alabama  of  a  contract  by  a  foreign 
corporation  to  furnish  for  and  install  in 
a  bank  building  certain  marble  trim- 
mings and  other  fixtures,  such  as  coun- 
ters,   offices,    cages,    ^tc,    was    held    to 

constitute  doing  business  in  the  state,  it 
L.R.A.1917C. 


being  maintained  as  in  the  American 
Amusement  Co.  Case  (Ala.)  supra,  that 
the  contract  showed  more  than  an  ordi- 
nary sale.  And  in  Portland  Co.  v.  Hall 
&  G.  Constr.  Co.  (1907)  121  App.  Div. 
779,  106  N.  Y.  Supp.  649,  rehearing 
granted  because  of  error  as  to  point  of 
practice  in  (1908)  123  App.  Div.  495, 108 
N.  Y.  Supp.  821,  it  was  held  that  a  con- 
tract by  a  foreign  corporation  to  manu- 
facture, deliver  and  install  certain  hy- 
draulic elevators  in  a  building  in  New 
York  was  not  interstate  commerce  but 
was  a  carrying  on  of  business  in  the 
state,  the  court  saying  that  a  different 
question  would  have  been  presented  had 
the  contract  related  solely  to  the  manu- 
facturing and  delivering  of  the  elevators 
instead  of  being  a  contract  for  the  manu- 
facture and  installation  of  the  completed 
elevators  upon  which  completed  con- 
tract the  cause  of  action  was  based.  And 
in  S.  R.  Smythe  &  Co.  v.  Ft.  Worth  Glass 
&  Sand  Co.  (1911)  105  Tex.  8, 142  S.  W. 
1157,  the  building  and  erection  of  cer- 
tain "gas  producers  with  takedowns"  in 
a  glass  factory  by  a  foreign  corporation 
was  held  to  be  transacting  business  in 
the  state  although  the  gas  producers 
with  takedowns  were  manufactured  in 
another  state,  the  court  agreeing  that 
the  transaction  had  no  mark  of  barter 
or  sale  so  as  to  render  it  interstate  com- 
merce, but  was  a  contract  for  the  con- 
struction of  gas  producers  including 
labor  and  material,  and  to  perform  which 
required  from  six  to  eight  weeks'  time 
and  the  purchase  of  much  labor  and  vari- 
ous materials.  And  in  Haughton  Ele- 
vator &  Mach.  Co.  V.  Detroit  Candy  Co. 
(1909)  156  Mich.  25,  120  N.  W.  18,  it 
was  held  that  a  single  entire  contract  by 
a  foreign  corporation  for  the  sale  and 
installation  of  an  electric  freight  ele- 
vator and  the  making  of  repairs  upon 
another  elevator  was  one  for  the  trans- 
action of  business  within  the  state  as 
the  repairs  could  in  no  sense  be  regard- 
ed as  interstate  commerce.  It  was  said, 
however,  that  had  the  contract  been 
merely  for  the  installation  of  a  new  ele- 
vator the  vendor  could  have  urged  "with 
much  reason  that  it  was  an  act  of  inter- 
state commerce." 

The  question  under  consideration  has 
also  been  answered  without  reference  to 
the  interstate  commerce  character  of  the 
transaction.  Thus  in  Nickersoil  v.  War- 
ren City  Tank  &  Boiler  Co.  (1915)  223 
Fed.  843,  a  case  arising  in  Pennsylvania, 
it  was  held  that  a  foreign  corporation 
engaged  in  the  business  of  constructing 
and  erecting  oil  tanks,  the  practice  being 
when  practicable  to  construct  same  in  the 
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home  state  and  then  to  ship  either  in 
entirely  or  in  sections  for  erection  in  the 
place  of  their  location,  was  held  to  be 
doing  business  in  the  states  where  it 
erected  such  tanks  the  court  saying  that 
the  corporation  was  in  such  state  in  the 
performance  of  its  contract  and  for  the 
purpose  of  doing  the  work  it  had  con- 
tracted for  and  was  therefore  in  the 
most  emphatic  practical  sense  "doing 
business"  in  the  district.  And  see  Linde- 
Canadian    Refrigeration    Co.    v.    Sas- 


katchewan Creamery  Co.  28  West  L.  R. 
(Can.)  585,  6  West.  Week.  Rep.  1159, 
wherein  as  is  set  out  in  Can.  Ann.  Dig. 
1914,  cols.  217,  218,  it  was  held  that  an 
unregistered  foreign  company  could  not 
recover  the  price  of  machinery  furnished 
and  work  done  in  Ontario  under  a  con- 
tract entered  into  in  that  province,  upon 
the  ground  that  there  was  such  a  carry- 
ing on  of  business  as  required  registra- 
tion in  the  province.  G.  J.  C. 


MARTIjANP  court  of  APPBAIiS. 

TIMOTHY  L.  FEEHLEY,  Appt., 

V. 

MARY  K.  FEEHLEY. 
(129  Md.  666,  99  Ail.  663.) 

Marriage  «•  of  divorced  Catholics. 

1.  The  performance  of  a  ceremony  by  a 
Catholic  priest  in  order  that  two  divorced 
Catholics  may  again  lawfully  live  together 
aa  husband  and  wife,  at  which  they  intend 
to  renew  their  marriage  vows,  is  suiBcient 
to  constitute^a  marriage,  although,  because 
of  his  belief  that  the  marriage  had  not  been 
dissolved,  he  only  pronounced  a  blessing  on 
their  reunion. 

For  other  cases,  see  Marriage^  IL  a,  in  Dig, 
1-52  N.  8. 

Same  ^  absence  of  license  ^  effect. 

2.  Absence  of  a  marriage  license  does  not 
avoid  the  marriage,  although  it  is  required 
by  law,  and  a  penalty  imposed  upon  any- 
one who  shall  marry  persons  without  a  li- 
cense. 

For  other  cases,  see  Marriage,  II.  a«  tfi  Dig, 
1-02  N,  S, 

(December  13,  1916.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  No.  2,  of  Baltimore 
City,  in  plaintifFs  favor  in  a  euit  for 
alimony  and  for  the  sale  of  leasehold  prop- 
erty held  by  the  parties  as  tenants  by  the 
entireties.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Emannel  M.  Baum,  Philip  li. 
Sykes,  and  WllUajn  H*.  Lawrence,  for 
appellant: 

Plaintiff  is  not  defendant's  wife  in  eon- 

^ote.  —  As  to  remarriage  of  divorced 
Catholics,  see  annotation  following  this  case, 
post,  1020. 

The  effect  upon  a  duly  solemnized  mar- 
riage of  the  absence  of  a  license  required  by 
statute  is  discussed  in  the  note  to  Landry 
V.  Bellan^,  15  L.R.A.(N.S.)  463;  and  see 
also  in  this  connection  cases  cited  in  L.RwA. 
1916E,  page  68,  upholding,  on  conunon-law 
principles,  an  ostensible  ceremonial  mar- 
riage solemnized  without  a  license. 
L.R.A.1917C. 


templation  of  law,  whatever  her  status  may 
be  from  the  point  of  view  of  their  religion. 

Denison  v.  Denison,  35  Md.  880. 

No  marriage  was  performed  in  the  case 
at  bar. 

Redgrave  v.  Redgrave,  88  Md.  93;  Bar- 
num  V.  Bamum,  42  Md.  261;  Jaokson  v. 
Jackson,  80  Md.  191,  30  Atl.  762;  Milford 
V.  Worcester,  7  Mass.  48;  Meyers  v.  Pope, 
110  Mass.  314. 

The  requirement  of  a  license  in  Maryland 
is  an  indispensable  requisite  or  condition 
of  marriage. 

Denison  v.  Denison,  35  Md.  361. 

Messrs.  J.  Richard  Standiford  and  Ed- 
win T.  Dlckerson,  for  appellee: 

The  procurement  of  a  license  was  not  es- 
sential to  the  validity  of  the  marriage. 

Harrison  v.  State,  22  Md.  4G8,  85  Am. 
Dec.  658;  Dimpfel  v.  Wilson,  107  Md.  329, 
13  L.R.A.  ( N.S. )  1180,  68  Atl.  561,  15  Ann. 
Gas.  753 ;  Upshur  v.  Baltimore  City,  94  Md. 
743,  61  Atl.  953;  Rodebaugb  v.  Banks,  2 
Watts,  9;  Milford  v.  Worcester,  7  Mass. 
48;  Harlan,  Dom.  Rel.  pp.  25,  26;  26  Cyc. 
850,  851 ;  Meister  v.  Moore,  96  U.  S.  76,  79, 
24  L.  ed.  826,  827;  Barton  v.  Hervey,  1 
Gray,  119;  Askew  v.  Dupree,  30  Ga.  173; 
Franklin  v.  Lee,  30  Ind.  App.  31,  62  N.  E. 
78;  Sabalot  v.  Populus,  31  La.  Ann.  854; 
State  V.  Parker,  106  N.  C.  711,  11  S.  E.  517; 
State  V.  Robbins,  28  N.  C.  (6  Ired.  L.)  23, 
44  Am.  Dec.  64;  Chapman  v.  Chapman,  11 
Tex.  Civ.  App.  392,  32  S.  W.  664 ;  Damon's 
Case,  6  Me.  148;  Gardiner  v.  Manchester, 
88  Me.  249,  33  Atl.  990;  Connors  v.  Con- 
nors, 6  Wyo.  433,  40  Pac.  9C6;  Holmes  v. 
Holmes,  6  La.  463,  26  Am.  Dec.  482;  Stev- 
enson V.  Gray,  17  B.  Men.  193. 

Such  cruelty  of  treatment  and  vicious 
conduct  have  been  proved  as  would  justify 
a  decree  for  permanent  alimony. 

Polley  V.  Polley,  128  Md.  60,  97  Atl.  526 ; 
Hawkins  v.  Hawkins,  66  Md.  104,  3  Atl. 
749;  Outlaw  v.  Outlaw,  118  Md.  498,  84 
Atl.  393;  Sharp  v.  Sharp,  105  Md.  681,  66 
Atl.  463;  Lynch  v.  Lynch,  33  Md.  328. 
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XTmer,  J.,  delivered  the  opinion  of  tlie 
court: 

The  appellant  and  appellee  were  married 
in  Novemb(»r,  1891.  A  daughter  was  born 
as  a  result  of  their  union.  In  September, 
1896,  they  were  divorced.  Fifteen  years 
later,  at  the  instance  of  the  daughter,  then 
grown  to  young  womanhood,  they  were  re- 
united. There  were  intervening  mar- 
riages by  both  parties  which  were  dissolved 
by  judicial  decree,  the  appellant  having  had 
one,  and  the  appellee  two,  such  intermediate 
experiences.  The  reunion  occurred  in  Sep- 
tember, 1915.  In  October  of  the  following 
year,  the  appellee  filed  her  bill  of  complaint 
against  the  appellant  for  alimony,  axid  for 
the  division  and  adjustment  of  their  joint 
property  interests,  on  the  ground  that  she 
had  been  forced  from  their  home  by  his 
cruelty  and  vicious  conduct.  The  main  de- 
fense to  the  suit  is  based  upon  the  theory 
that  the  parties  were  not  lawfully  re- 
married, and  therefore  do  not  sustain  the 
relationship  upon  which  the  right  to  main- 
tain  the   suit  is   predicated. 

For  some  months  prior  to  the  time  when 
the  remarriage  is  alleged  by  the  bill  to 
have  occurred,  the  appellant  was  living  as 
a  boarder  at  the  home  of  the  appellee  and 
of  their  daughter.  The  question  of  their 
being  married  again  had  been  under  con- 
sideration, and  the  appellant  was  inclined 
to  the  opinion  that  no  ceremony  was  neces- 
sary, inasmuch  as  they  were  both  Catholics, 
and  in  the  view  of  their  church  the  original 
marriage  was  still  subsisting.  On  the  oc- 
casion, however,  of  a  call  at  the  home  by 
the  priest  of  the  parish,  a  ceremony  was 
performed  upon  whose  nature  and  effect  de- 
pends, in  large  measure,  the  decision  of 
the  present  controversy.  It  is  to  be  deter- 
mined whether  a  marriage  was  then  cele- 
brated with  religious  rites,  and,  if  so, 
whether  it  should  be  held  to  be  valid  not- 
withstanding the  conceded  fact  that  no  li- 
cense for  the  marriage  had  been  obtained  as 
required  by  law. 

Tlie  appellee  and  her  daughter  both  testi- 
fied that  on  the  occasion  in  question  a  wed- 
ding ceremony  was  performed  in  full  ac- 
cordance with  the  ritual  of  the  Catholic 
Church,  that  the  priest  placed  his  stole 
about  his  neck,  had  some  holy  water 
brought  and  a  ring  produced,  and,  taking  a 
book  from  his  pocket,  read  the  service  and 
solemnized  the  marriage  in  the  customary 
form,  including  the  usual  questions  and 
answers  as  to  the  mutual  consent  of  the 
parties,  and  concluded  with  a  blessing  and 
the  declaration  that  they  were  now  hus- 
band and  wife.  The  appellant  testified  that 
the  ceremony  was  not  a  marriage,  but  sim- 
ply a  blessing.  He  stated  that  something 
in  Latin  was  said  by  the  priest  and  that 
holy  water  and  a  ring  were  used.  The  tea-  ^ 
L.R.A.1917C. 


timony  of  the  priest  was  to  the  effect  that 
he  could  not  remarry  th^  parties  because 
his  church  does  not  recognize  a  divorce, 
and  therefore  the  first  marriage,  which  was 
solemnized  in  the  church,  was  to  be  re- 
garded as  being  still  in  force,  but  that  he 
pronounced  a  blessing  upon  their  agree- 
ment to  resume  the  relations  of  matrimony. 
He  said  that  he  could  not  recall  exactly 
what  he  did  on  that  occasion.  In  answer  to 
the  question  as  to  what  it  was  his  inten- 
tion to  do,  he  said,  "Just  to  have  them  be- 
come husband  and  wife."  He  thought  that 
he  may  have  put  on  his  stole,  and  that  a 
ring  was  in  fafct  used  when  they  were 
asked  to  renew  their  consent,  but  he  could 
not  recall  whether  or  not  holy  water  was 
brought  and  applied. 

It  is  the  settled  law  of  this  state  that 
"some  religious  ceremony"  must  be  "super- 
added to  the  civil  contract"  in  order  that  a 
marriage  may  be  valid.  "The  law,  however, 
does  not  prescribe  the  form,  nor  according 
to  the  rites  of  what  church,  the  marriage 
shall  be  celebrated."  Denison  v.  Benison, 
36  Md.  380.  Upon  the  evidence  in  the 
record  before  us,  there  can  be  no  doubt  that 
there  was  a  ceremony  in  connection  with 
the  event  now  under  inquiry,  and  that  it 
was  religious  in  its  character.  It  was  con- 
ducted by  a  duly  ordained  minister  in  the 
formal  exercise  of  his  sacred  office.  It  was 
unquestionably  intended  to  be  an  essential 
feature  of  the  new  marital  agreement  into 
which  the  parties  were  entering.  The 
priest,  and  the  man  and  woman  before  him, 
understood  that  he  was  officiating  there  in 
order  that  they  might  live  together  in  law- 
ful wedlock.  The  words  and  emblems  he 
employed  were  strictly  appropriate  to  that 
object.  The  sole  purpose  of  his  presence 
and  ministration  was  to  give  religious  sanc- 
tion to  their  reunion.  In  our  judgment 
that  result  was  efifectually  accomplished, 
and  the  validity  of  the  remarriage  is  not 
open  to  question  on  the  ground  that  it  was 
not  solemnized  by  a  religious  ceremony. 

The  contention  that  the  failure  to  secure 
a  license  rendered  the  marriage  void  must 
likewise  be  overruled.  While  the  statute 
provides  that  no  persons  within  the  state 
"shall  be  joined  in  marriage  until  a  license 
shall  have  been  obtained  from  the  clerk  of 
the  circuit  court  for  the  county  in  which 
the  marriage  is  to  be  performed,  or  if  in 
Baltimore  city,  from  the  clerk  of  the  court 
of  common  pleas,"  or  unless  banns  shall 
have  been  published  as  therein  described, 
or  except  in  the  case  of  marriages  accord- 
ing to  the  ceremony  used  by  the  Society  of 
Quakers,  and  while  punishment  by  fi.ne  is 
directed  to  be  imposed  upon  ministers  and 
others  who  marry  persons  without  a  license, 
there  is  no  purpose  expressed  in  the  stat- 
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ute  that  a  marriage  otherwise  validly  con- 
tracted and  ce)e)>rated  ahall  be  void  if  the 
prescribed  license  shall  not  have  been  pro- 
cured. Code,  art.  62,  §§  4,  11.  On  the 
contrary,  there  is  an  implied  recognition  ol 
the  efficacy  of  marriages  solemnized  with- 
out a  license  in  the  provision  that  a  minis- 
ter who  shall  "marry"  persons  in  the  ab- 
sence of  such  official  authorization  shall  be 
subjected  to  the  stated  penalty.  The  re- 
quirement of  a  license  preliminary  to  mar- 
riage is  wholly  of  statutory  origin. 

At  common  law,  according  to  the  deoi- 
aions  of  this  court,  a  religious  ceremony,  in 
celebration  of  the  civil  contract,  was  suf- 
ficient to  make  the  marriage  lawful.  Deni- 
son  V.  Denison,  supra;  Richardson  ▼.  Smith, 
80  Md.  93,  30  Atl.  508;  Jackson  v.  Jack- 
son, 80  Md.  187,  30  Atl.  762.  In  view  of 
the  important  considerations  of  morality 
and  legitimacy  involved,  it  is  manifestly  a 
sound  and  just  rule  of  construction  that 
statutes  providing  for  marriage  licenses 
are  not  held  to  have  the  effect  of  nullifying, 
for  noncompliance  with  their  terms,  a  mar- 
riage valid  at  common  law,  unless  such  an 
intention  is  plainly  disclosed.  This  salu- 
tary principle  has  been  applied  in  numerous 
decisions.  Tliere  are  differences  of  judicial 
opinion  in  various  jurisdictions  as  to  what 
are  the  essential  features  of  a  marriage 
under  the  rules  of  the  common  law,  but  the 
courts  are  generally  in  accord  upon  the  pro- 
position that  a  statutory  provision  for  li- 
cense to  marry  should  not  be  regarded  as 
mandatory  and  vital  to  the  validity  of  a 
marriage,  in  the  absence  of  a  clear  indica- 
tion of  a  legislative  purpose  that  it  should 
so  construed.  Meister  v.  Moore,  96  U.  S. 
76,  24  L.  ed.  826;  Hutchins  v.  Kimmell,  31 
Mich.  126,  18  Am.  Rep.  164;  Cartwright,  31 
McGown,  121  111.  388,  2  Am.  St.  Rep.  106, 
12  N.  E.  737;  Milford  v.  Worcester,  7  Mass. 
48;  Parton  v.  Hervey,  1  Gray,  119;  Askew 
V.  Dupree,  30  Ga.  173;  State  v.  Parker,  106 
N.  C.  711,  11  S.  E.  617;  Re  Love,  42  Okla. 
478,  L.R.A.1916E,  109,  142  Pac.  306;  Chap- 
man V.  Chapman,  11  Tex.  Civ.  App.  392, 
32  S.  W.  564;  Connors  v.  Connors,  6  Wyo. 
433,  40  Pac.  966;  Franklin  v.  Lee,  30  Ind. 
App.  31,  62  N.  E.  78;  Sabalot  v.  Populus, 
31  La.  Ann.  854;  Damon's  Case,  6  Me.  148; 
Stevenson  v.  Gray,  17  B.  Mon.  193;  Snuffer 
V.  Karr,  197  Mo.  182,  94  S.  W.  983,  7  Ann. 
Gas.  780.  The  rule  is  stated,  and  cases 
supporting  it  are  collected,  in  Harlan,  Dom. 
Rel.  25,  28;  1  Bishop,  Marr.  Div.  &  Sep.  §§ 
424-426;  2  Greenl.  Ev.  §  460;  26  Cyc.  850, 
851;  and  in  notes  to  Landry  v.  Bellanger, 
15  L.R.A.(N.S.)  463,  14  Ann.  Cas.  952;  and 
Reaves  v.  Reaves,  2  L.R.A.(N.S.)   363. 

The  regulative  purposes  of  the  license 
Ii.R.A.1917C. 


statute  are  useful  and  important,  but  they 
are  sought  to  be  enforced  by  pecuniary  pen- 
alties pronounced  against  those  officiating 
afe  unlicensed  marriages,  and  not  by  the 
radical  process  of  rendering  void  and  im- 
moral a  matrimonial  union  otherwise  valid- 
ly contracted  and  solemnized.  In  order  to 
obviate  such  a  result,  it  has  been  decided 
by  this  court  that  even  the  statutory  pro- 
vision expressly  declaring  void  any  mar- 
riage contracted  within  the  prohibited  de- 
grees of  relationship  did  not  have  the  effect 
of  making  absolutely  void  a  marriage  of 
uncle  and  niece,  contrary  to  its  terms,  but 
rendered  the  marriage  voidable  only  by  ju- 
dicial decree  passed  during  the  lifetime  of 
the  parties.  Harrison  v.  State,  22  Md.  468, 
86  Am.  Dec.  658.  That  ease  was  said  by 
Chief  Judge  Boyd,  in  Dimpfel  v.  Wilson, 
107  Md.  337,  13  L.R.A.(N.S.)  1180,  68  Atl. 
564j  16  Ann.  Cas.  763,  to  show  the  ''anx- 
iety of  our  predecessors  to  protect  inno- 
cent issue  from  being  pronounced  illegiti- 
mate, by  not  being  willing  to  declare  such 
marriages  void  ab  initio,  notwitlistanding 
the  language  used  in  the  strtute,  when  other 
parts  of  the  statute  and  the  circumstances 
permitted  a  construction  which  made  them 
only  voidable."  The  ruling  in  Harrison  v. 
State  was  followed  in  the  very  recent  case 
of  Fensterwald  v.  Burk,  129  Md.  131,  L.R.A. 
— ,  — ,  98  Atl.  358.  The  problem  of  statutory 
construction  now  presented  is  simpler  than 
the  one  to  which  those  cases  referred,  and  it 
is  readily  solved  upon  the  theory  that  the 
act  does  not  profess  to  make  the  validity 
of  a  marriage  depend  upon  the  procure- 
ment of  a  license.  The  principle  that  such 
provisions  are  directory  only  has  been 
adopted  in  jurisdictions  where  a  religious 
ceremony  is  not  regarded  as  an  essential 
element  of  a  marriage  according  to  the 
common  law,  and  it  would  seem  that  in  a 
state  like  our  own,  where  this  additional 
sanction  and  safeguard  is  required,  there 
is  even  stronger  reason  for  the  rule  that 
the  validity  of  such  a  marriage  should  be 
sustained. 

The  decree  appealed  from  was  passed  in 
pursuance  of  a  decision  that  the  marriage 
was  valid,  and  that  a  sufficient  ground  for 
the  allowance  of  alimony  and  the  adjust- 
ment of  the  property  rights  of  the  parties 
had  been  shown  by  the  proof.  No  question 
has  been  raised  on  appeal  as  to  the  pro- 
priety of  the  decree  with  respect  to  the 
affirmative  relief  it  grants,  except  upon  the 
theory  that  the  plaintiff  and  defendant  are 
not  legally  married.  Upon  the  facts  and 
the  law  we  are  of  the  opinion  that  the  de- 
cree in  all  respects  is  proper  and  just. 

Decree  affirmed,   with  costs. 
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Annotation — ^Remarriage  of  divorced  Catholics. 


The  predominance  of  the  civil  over  the 
ecclesiastical  law  suffices  to  frustrate  any 
attempt,  by  invoking  ecclesiastical  law  or 
dogma,  to  nullify  or  avoid  the  effect  of  a 
status  recognized  by  the  civil  law,  wheth- 
er that  incident  to  a  marriage  or  to  a 
divorce.  This  is  illustrated  in  a  few  cas- 
es subsequently  cited  in  the  note. 

The  peculiarity  of  Feehley  v.  Feeh- 
LEY,  ante,  1017,  which  differentiates  it 
from  those  cases,  is  that  a  Church  cere- 
mony which  the  Church  itself  does  not 
regard  as  a  marriage  was  affirmatively 
invoked  to  establish  a  ceremonial  mar- 
riage with  civil  consequences.  No  other 
reported  case  presenting  this  feature  has 
been  found.  The  result  reached  in  the 
Feehlby  Cass  seems  eminently  just,  and, 
in  a  jurisdiction  in  which  common-law 
marriages  are  recognized,  might,  per- 
haps, be  sustained  on  the  theory  of  a 
common-law  marriage,  or  possibly  on  the 
theory  of  estoppel,  without  encountering 
the  technical  difficulties  involved  in 
erecting  a  ceremonial  marriage  with  civil 
results  upon  a  Church  ceremony 'which, 
in  the  eyes  of  the  Church,  was  a  mere 
recognition  and  sanction  of  an  existing 
matrimonial  relation  which  the  civil  law 
denied. 

In  Landry  v.  Bellanger  (1908)  120  La. 
962,  15  L.R.A.(KS.)  463,  45  So.  956,  14 
Ann.  Cas.  952,  it  is  held  that  a  marriage 
ceremony  gone  through  with  by  a  man 
and  woman  competent  to  and  intending 
to  marry,  before  a  Catholic  priest  and 
three  witnesses,  and  entered  by  the  priest 
on  the  marriage  record  of  the  church 
with  a  recital  that,  in  view  of  a  license 
issued  by  the  clerk  of  court,  he  had,  in 
the  presence  of  the  witnesses  required  by 
law,  received  the  free  and  mutual  assent 
of  marriage  between  the  parties,  and  had 
given  them  the  nuptial  benediction,  and 
caused  them  and  the  witnesses  to  sign  the 
present  act  of  marriage,  is  a  marriage, 
and  not  a  mere  blessing  of  a  null  and 
void  marriage  theretofore  entered  into 
by  the  contracting  parties  before  a  jus- 
tice of  the  peace.  It  is  to  be  observed. 
L.R.A.1917C. 


however,  that  in  the  Landry  Case  the 
ceremony  performed  was,  in  the  eyes  of 
the  Church,  a  marriage  ceremony,  which 
fact  differentiates  it  from  the  Feehley 

L/ASE.  ' 

An  example  of  eases  that  hold  that  a 
church  dogma  will  have  to  give  way  to 
civil  law  where  they  are  in  conflict  is 
Chiniquy  v.  Begin  (1912)  Bap.  Jad. 
Quebec  42  C.  S.  261,  7  D.  L.  B.  65,  which 
held  that,  in  an  action  of  libel  for  pub- 
lishing of  one  who  had  been  a  Boman 
Catholic  priest,  but  who  had  renounced, 
his  religion  and  had  legally  married  and 
had  a  child  born  of  the  marriage,  that 
such  man  and  woman  were  not  l^ally 
married  and  that  the  woman  was  his 
concubine,  it  was  no  defense  that,  accord- 
ing to  the  Boman  Catholic  religion,  a 
priest  can  never  marry,  and  that,  accord- 
ing to  such  religion,  any  marriage  con- 
tracted by  him  is  null  and  void. 

So,  too,  it  is  no  defense  to  a  suit  by  a 
husband  for  the  restitution  of  conjugal 
rights  that  each,  upon  joining  the  Boman 
Catholic  Church  with  the  intention  of 
entering  holy  orders,  had  taken  vows  of 
chastity,  and,  after  pronouncement  of 
separation  by  the  Boman  Catholic 
Church,  allowed  and  approved  by  the 
Pope,  he  had  become  a  priest  and  she  a 
nun.  Connelly  v.  Connelly  (1850)  16  L. 
T.  45,  7  Moore,  P.  C.  C.  444, 13  Eng.  Be- 
print,  952,  2  Rob.  EccL  Rep.  201,  2  Eng. 
L.  &  Eq.  Bep.  570. 

And  in  Ussher  v.  Ussher  (1912)  2  Ir. 
R.  445,  46  Ir.  L.  T.  109,  it  was  held  that 
it  was  no  ground  to  declare  null  and  void 
a  marriage  valid  by  the  law  of  the  land, 
that  it  was  invalid  by  the  law  of  the 
Boman  Catholic  Church. 

The  point  raised  in  Fefhley  v.  Feeh- 
ley, ante,  1017,  as  to  the  necessity  of  a 
license  to  make  a  marriage  valid,  is  dis- 
cussed in  the  note  to  han&y  v.  Bellanger, 
15  L.B.A.(N.S.)  463,  as  to  the  effect  upon 
a  duly  solemnized  marriage  of  the  ab- 
sence of  the  license  required  by  statute. 

J.  £L  B. 
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CALIFORNIA  SUPREME  COURT, 
(In  Banc. ) 

A.  N.  JONES,  Reapt., 

V. 

CALIFORNIA  DEVELOPMENT  COM- 
PANY et  al. 

IMPERIAL   WATER   COMPANY   NO.    1, 

Appt. 

(—  Cal.  — ,  160  Plac.  823.)* 

Water  ^  river  ont  of  ^^lannel  —  protee* 
tlon  of  land  —  liability. 

One  who,  to  protect  his  land  from  being 
submerged  by  the  water  of  a  river  which 
has  left  its  channel,  to  which  it  cannot  be 
restored,  and  which  is  gradually  forming 
a  lake  upon  lowland  lying  adjacent  to  it, 
deepens  an  outlet  which  the  water  has 
formed,  is  not,  if  his  act  is  not  unreasonable 
under  the  circumstances,  liable  for  injury 
caused  to  submerged  land  by  the  rapid  with- 
drawal of  the  water  standing  on  it  because 
of  the  deepened  outlet. 
For  other  caaea,  aee  Waters^  //.  c,  in  Dig» 

1-^2  N.  S. 

(October  21,  1916.)' 

APPEAL  by  the  defendant  water  company 
from  a  judgment  of  the  Superior  Court 
for  San  Diego  County  in  plaintiff's  favor, 
and  from  an  order  denying  a  motion  'for  new 
trial,  in  an  action  brought  to  recover  dam- 
ages for  injury  to  plaintiff's  lands  alleged 
to  have  been  caused  by  the  negligent  and 
unlawful  acts  of  defendants.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  N.  Goodwin  and  Htlnsaker 
A  Brltt,  for  appellant: 

Imperial  Water  Company  No.  1  violated 
no  obligation  or  duty  owed  by  it  to  plain- 
tiff, or  any  of  his  assignors,  when  it  caused 
powder  to  be  exploded  with  a  view  of  ac- 
celerating the  flow  of  water  under  the  con- 
ditions disclosed. 

Lamb  V.  Reclamation  Dist.  73  Cal.  126,  2 
Am.  St.  Rep.  775,  14  Pac.  625;  McDaniel 
V.  Cummings,  83  Cal.  515,  8  L.R,A.  575,  23 
Pac.  795;  Gray  v.  McWilliams,  98  Cal.  157, 
21  L.R.A.  593,  35  Am.  St.  Rep.  163,  32 
Pac.  976;  Sanguinetti  v.  Pock,  136  Cal.  466, 
89  Am.  St.  Rep.  169,  69  Pac.  98;  Rex  v. 
Sewer  Comrs.  8  Barn.  A  C.  356,  108  Eng. 
Reprint,  1075;  Fordham  v.  Northern  P.  R, 
Co.  30  Mont.  421,  104  Am.  St.  Rep.  729,  76 
Pac.  1040;  2  Farnham,  Waters,  p.  968; 
Pohlman  v.  Chicago,  M.  &  St.  P.  R.  Co.  131 
Iowa,  89,  107  N.  W.  1025,  6  L.R.A.(N.S.) 
146,  note. 

Imperial  Water  Company  No.  1  was  jus- 

Note.  *  For    right    to    deepen    natural 
channel  or  drain  as  protection  against  over- 
flow,   see   annotation   following   this    case, 
post,  1027. 
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tified  in  exploding  powder  with  a  view 
of  deepening  the  channel  and  accelerating 
the  flow  of  water,  under  the  doctrine  of 
overruling  necessity. 

Webb's  Pollock,  Torts,  199;  Cooley,  Const. 
Lim.  p.  878;  Malevercr  v.  Spinke,  1  Dyer, 
35b,  73  Eng.  Reprint,  79;  Respublica  v. 
Sparhawk,  1  Dall.  367,  1  L.  ed.  174;  Stone 
V.  New  York,  25  Wend.  157;  Parham  v.  Jus- 
tices of  Inferior  Ct.  9  Ga.  341;  Russell  v. 
New  York,  2  Denio,  461;  American  Print 
Works  V.  Lawrence,  21  N.  J.  L.  257;  Su- 
rocco  V.  Geary,  3  Cal.  69,  58  Am.  Dec.  385. 

Tlie  removal  of  the  so-called  beds  of  hard- 
pan  was  not  the  proximate  cause  of  injury 
to  the  land  of  plaintiff  or  any  of  his  as- 
signors. 

8  Am.  &  Eng.  Enc.  Law,  p.  571;  Haw- 
thorne V.  Siegel,  88  Cal.  159,  22  Am.  St. 
Rep.  291,  25  Pac.  1114;  Brady  V.  North- 
western Ins.  Co.  11  Mich.  426. 

Plaintiff  failed  to  prove  that  the  alleged 
injuries  resulted  from  the  blasting  by  ap- 
pellant, and  not  from  the  power  of  the 
river. 

29  Cyc.  697;  Davis  v.  Mercer  Lumber  Co. 
164  Ind.  413,  73  N.  E.  899;  Warner  v.  St. 
Louis  &  M.  River  R.  Co.  178  Mo.  125, 
77  S.  W.  69;  Searlcs  v.  Manhattan  R. 
Co.  101  N.  Y.  662,  5  N.  E.  66;  Coombs  v. 
James,  82  Wash.  403,  144  Pac.  536;  Dufour 
V.  Central  P.  R.  Co.  67  Cal.  322,  7  Pac. 
769;  Puckhaber  v.  Southern  P.  Co.  132  Cal. 
364,  64  Pac.  480. 

In  no  event  could  Imperial  Water  Com- 
pany No.  1  be  held  justly  liable  for  injury 
beyond  the  extent  which  was  produced  by 
the  blasting. 

Miller  v.  Highland  Ditch  Co.  87  Cal. 
430,  22  Am.  St.  Rep.  254,  26  Pac.  650; 
Little  Schuylkill  Nav.  R.  &  Coal  Co.  v. 
Richards,  57  Pa.  142,  98  Am.  Dec.  209,  10 
Mor.  Min.  Rep.  661;  Wallace  v.  Drew,  59 
Barb.  413;  Swain  v.  Tennessee  Copper  Co. 
Ill  Tenn.  430,  78  S.  W.  93;  Sadler  v.  Great 
Western  R.  Co.  [1895]  2  Q.  B.  688;  Wm. 
Tackaberry  Co.  v.  Sioux  City  Service  Co. 
154  Iowa,  358,  40  L.R.A.(N.S.)  102,  132 
N.  W.  945,  134  N.  W.  1064,  Ann.  Cas.  3914A, 
1276;  Radburn  v.  Fir  Tree  Lumber  Co.  83 
Wash.  643,  145  Pac.  632. 

Injury  to  the  alleged  lands  of  plainUff  or 
his  assignors  was  not  naturally  or  rea- 
sonably to  be  anticipated  from  the  alleged 
acts  of  the  defendant.  Such  acts  were  not 
negligent. 

Richardson  v.  Kier,  34  Cal.  63,  91  Am. 
Dec.  681,  4  Mor.  Min.  Rep.  612;  Milwaukee 
&  St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  469, 
24  L.  ed.  256;  Henry  v.  Southern  P.  R. 
Co.  50  Cal.  176;  Wolf  v.  St.  Louis  Inde- 
pendent Water  Co.  10  Cal.  541,  10  Mor. 
Min.  Rep.  636;  Williams  v.  San  Fran- 
cisco k  N.  W.  R.  Co.  6  Cal.  App.  715,  93 
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Pac.  122;  Morgan  v.  Burfee,  69  Mo.  469,  33 
Am.  Rep.  508;  Lowery  v.  Western  U.  Teleg. 
Co.  00  N.  Y.  198,  19  Am.  Rep.  154;  Andrews 
V.  Chicago,  M.  &  St.  P.  R.  Co.  96  Wis.  348, 
71  N.  W.  372,  3  Am.  Neg.  Rep.  626;  Puck- 
haber  v.  Southern  P.  Co.  132  Cal.  363,  64 
Pac.  480;  Buckley  v.  Gray,  110  Cal.  339, 
31  L.R.A.  862,  52  Am.  St.  Rep.  88,  42  Pac. 
900. 

To  enable  the  plaintiff  to  recover  in  an  ac- 
tion for  damage  to  the  freehold,  it  is  neces- 
sary that  he  establish  a  legal  or  equitable 
title  to  the  land  at  the  time  it  was  dam- 
aged, and  that  such  title  continue  in  him 
down  to  the  time  of  the  commencement  of 
the  action. 

Anderson  v.  Tliunder  Bay  River  Boom 
Co.  57  Mich.  216,  23  N.  W.  776;  Boyington 
V.  Squires,  71  Wis.  276,  37  N.  W.  227; 
Wadleigh  v.  Marathon  County  Bank,  58 
Wis.  646,  17  N.  W.  314;  Woods  v.  Hayes,  85 
Ark.  163,  107  S.  W.  387;  Gilbert  v.  Mc- 
Donald, 94  Minn.  289,  110  Am.  St.  Rep. 
368,  102  N.  W.  712;  Winchester  v.  Stevens 
Point,  58  Wis.  350,  17  N.  W.  3,  547. 

Mr.  Joseph  Jj,  liewlnsolin  also  for  ap- 
pellant. 

Messrs.  Luce  &  Luce,  W.  B.  Mathews, 
and  S.  B.  Robinson  for  respondent. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  on  his  own  behalf  and  on  behalf 
of  his  assignors,  one  and  all  owners  of  land 
in  Imperial  Valley,  brought  this  action  to 
recover  damages  for  injuries  sustained  by 
their  lands  because  of  the  asserted  negli- 
gent and  unlawful  acts  of  the  defendants. 
Plaintiff  recovered  judgment,  and  from  that 
judgment  and  from  the  order  denying  its 
motion  for  a  new  trial,  the  defendant  Im- 
perial Water  Company  No.  1,  a  corpora- 
tion, has  appealed.  The  controversy  cannot 
be  understood  without  a  presentation  of 
facts  in  most  respects  remarkable,  in  some 
respects  unique. 

The  great  Colorado  river,  draining  a  large 
portion  of  the  southwestern  United  States, 
and  corresponding  in  this  respect  to  the  Mis- 
sissippi, leaving  the  United  States  on  its 
southerly  course,  passes  through  northern 
Mexico  and  empties  its  waters  into  the 
head  of  the  Gulf  of  California.  In  the 
past  ages  it  has  deposited  enormous  quan- 
tities of  silt  in  what  was  then  the  upper 
waters  of  the  Gulf  of  California,  until  it 
finally  reclaimed  a  vast  territory  from  the 
waters  of  that  gulf.  But  it  did  this  not  in 
the  usual  way  of  depositing  detritus  until 
new  land  rose  above  the  level  of  the  ocean, 
but  rather  by  forming  a  barrier  of  high 
land  to  the  southward,  this  barrier  being 
erected  by  the  collision  between  the  tidal, 
sand-carrying  waters  of  the  gulf  and  the 
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silt-carrying  waters  of  the  river.  The  re- 
sult was  the  formation  of  what  was  long 
known  as  the  Colorado  desert.  With  that 
portion  of  the  Colorado  desert  to  the  west 
of  the  river,  now  bearing  the  name  Im- 
perial Valley,  and  now  erected  into  a  county 
of  this  state  known  as  "Imperial,"  we  are 
here  concerned.  The  effect  of  this  curious 
action  of  the  elements  was  to  leave  Imperial 
Valley  a  waterless  waste  below  the  level  of 
the  ocean.  While  the  general  course  of  the 
Colorado  river  was  south  into  the  head  of 
the  Gull  of  California,  the  land  gradient 
of  Imperial  Valley  was  in  an  opposite  di- 
rection northward,  so  that  from  the  Mexican 
line  Imperial  Valley  slopes  down  toward  the 
north  at  a  gradient  of  4  to  6  feet  to  the 
mile.  At  the  northern  end  of  the  valley 
is  Salton  Sink,  which  was  and  for  some 
years  had  been  a  dry  depression  from  250 
to  275  feet  below  the  level  of  the  sea.  The 
Colorado  river  from  the  neighborhood  of 
the  Mexican  border  southward  carries  its 
waters  somewhat  sluggishly  through  this 
higher  land  to  which  reference  has  been 
made.  Late  spring  or  early  summer  is  the 
period  of  normal  high  water  in  the  Colorado 
river,  and  at  such  seasons  it  is  not  unusual 
for  it  to  overflow  its  westerly  bank,  where 
the  waters,  gathering  in  natural  depres- 
sions locally  known  as  lakes,  flowed  from 
these  depressions  in  a  northerly  direction  by 
two  natural  channels  toward  and,  upon  oc- 
casion, into  the  Salton  Sink.  The  nearest 
to  the  river  of  these  natural  waterways  lead- 
ing from  Mexico  northward  was  known  as 
the  Alamo  river,  and  the  channel  farther 
to  the  west  was  called  New  river.  The  dis- 
tance between  these  two  waterways  at  the 
international  line  is  about  8  miles.  The 
distance  from  the  boundary  to  Salton  Sink 
along  the  course  of  New  river  is  approxi- 
mately 40  miles.  In  its  natural  state,  and 
before  the  occurrences  hereinafter  narrated, 
the  channel  of  New  river  was  from  2  to 
8  feet  deep,  with  an  average  w^idth  of  40 
feet.  The  Alamo  river  channel  was  similar 
to  it  in  size  and  characteristics,  saving 
that  the  course  of  the  Alamo  was  a  little 
more  direct,  its  channel  consequently  some- 
what shorter,  and  its  gradient  a  little  steep- 
er. The  soil  of  Imperial  Valley  is  a  soft, 
friable  silt,  the  climate  extremely  warm, 
the  atmosphere  very  dry,  the  rainfall  neg- 
ligible. Under  these  conditions  of  course 
enormous  quantities  proportionately  of  the 
waters  that  found  their  way  into  the  Alamo 
and  New  rivers  seeped  into  the  soil  or  were 
taken  into  the  air  by  evaporation.  So 
that,  as  has  been  said,  while  the  terminal 
flow  of  these  waters  was  Salton  Sink,  for 
some  seven  or  eight  years  before  the  hap- 
pening of  the  events  to  be  recorded,  Salton 
Sink  was  dry. 
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Upon  an  examination  of  the  soil  it  was 
found  that  Imperial  Valley,  though  with- 
out vegetation,  was  a  desert  only  for  lack  of 
water.  Further  it  was  found  to  be  a  practi- 
cable engineering  feat  to  tap  the  Colorado 
river  near  the  international  boundary  line 
and  through  canals  carry  and  put  the  water 
by  gravity  upon  the  lands  of  Imperial  Val- 
ley both  in  Mexico  and  in  the  United  States, 
the  general  course  of  these  canals  following 
the  land  gradient  northerly  and  their  sur- 
plus water  flowing  into  the  Salton  Sink. 
This  engineering  feat  was  performed  by  the 
defendant  the  California  Development  Com- 
pany, and  the  application  of  the  water  to 
these  lands,  taken  with  the  climatic  condi- 
tions, showed  an  amazing  fertility  and  pro- 
ductivity of  the  soil.  Irrigated  farms  were 
laid  out  and  sold,  towns  sprung  up,  a  rail- 
road was  constructed,  and  in  verity  this 
desert  was  made  to  blossom  like  the  rose. 
The  defendant  Imperial  Water  Company  No. 
1,  which  will  for  convenience  be  called 
the  water  company,  is  a  mutual  company 
organized  for  the  purpose  of  acquiring  water 
for  distribution  to  its  stockholders  upon 
the  land  owned  by  them  within  the  territory 
lying  north  of  the  Mexican  line  and  be- 
tween the  channels  of  the  Alamo  and  the 
New  rivers.  It  was  the  purveyor  of  water 
to  approximately  100,000  acres,  taking  this 
water  by  purchase  from  the  canals  of  the 
California  Development  Company.  It  had 
736  individual  stockholders.  It  was  sup- 
plying water  to  these  stockholders  upon 
their  tracts  of  land  varying  in  acreage  from 
6  to  320.  It  had  its  own  checkerboard 
system  of  canals  and  irrigating  ditches,  ag- 
gregating more  than  300  miles  in  length. 
The  towns  of  Calexico,  Heber,  El  Centro,  Im- 
perial, and  Brawley,  extending  from  Cal- 
exico upon  the  border  northerly,  were  all 
within  the  territory  of  the  water  company. 
The  lands  were  protected  from  the  invasion 
of  waters  from  New  river  by  levees. 

In  the  spring  of  1904  the  defendant  Cali- 
fornia Development  Coinpany  cut  a  new 
headgate  to  divert  water  from  the  Colorado 
river  a  few  miles  below  the  international 
boundary  line.  This  cut  through  the  silt 
formation  was  inadequately  protected.  The 
result  was  that  the  Colorado  river,  eating 
through  and  around  the  protecting  head- 
gates,  soon  was  beyond  control.  It  eroded 
the  canals,  spread  over  the  country,  and, 
finding  a  steeper  gradient  in  Imperial  Val- 
ley to  the  northward  than  its  normal  course 
southward  to  the  Gulf  of  California,  left 
its  old  channel  and  proceeded  to  make  a  new 
one  ending  in  Salton  Sink,  which,  by  the  in- 
flow of  these  waters,  rapidly  became  a  lake, 
and  is  now  known  as  Salton  sea,  a  lake 
of  more  than  400  square  miles  in  area.  The 
development  company  was  using  the  Alamo 
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waterway  as  part  of  its  canal  system,  and, 
to  relieve  the  pressure  of  these  waters  up- 
on a  dam  on  the  Alamo,  dug  a  channel 
from  the  Alamo  to  the  New  river  waterway. 
The  construction  of  this  is  charged  upon 
the  appealing  defendant  jointly  with  its  co- 
defendants,  but  it  is  unquestioned  that  it 
had  nothing  to  do  with  this  act,  and  the  con- 
struction of  this  ditch  is  therefore  out  of 
the  case,  saving  so  far  as  that  it  aided  in 
turning  the  waters  to  the  New  river  chan- 
nel and  in  relieving  the  Alamo  channel 
from  the  tremendous  erosion  which  subse- 
quently took  place  in  the  channel  of  New 
river.  Nevertheless,  while  the  flow  in  the 
Alamo  channel  was  controlled  and  never  ex- 
ceeded 3,000  second  feet,  this  channel  was 
eroded  southerly  from  Salton  sea  until  it 
was  35  feet  deeper  and  200  feet  wider  than 
formerly  under  normal  conditions.  From 
June,  1905,  the  waters  of  the  Colorado  river 
stood  over  the  Imperial  Valley  and  flowed 
down  New  river  in  ever  increasing  volume, 
so  that,  notwithstanding  the  enormous  loss 
by  seepage  and  evaporation,  Salton  Sink, 
upon  July  1,  1905,  had  received  400,000  acre 
feet  of  water  (an  acre  foot  being  that  quan- 
tity of  water  which  will  cover  an  acre  to 
a  uniform  depth  of  1  foot),  while  upon 
July  1,  1906,  the  Sink  was  filled  to  a  depth 
of  58  feet  and  held  7,380,000  acre  feet.  The 
Colorado  river,  which  in  October,  1905,  was 
discharging  into  Imperial  Valley  vagrant 
waters  to  the  amount  of  483,118  acre  feet, 
steadily  increased  the  quantity  of  this  dis- 
charge, so  that  in  March,  1906,  the  flow  was 
1,561,771  acre  feet;  in  April,  1,834,119  acre 
feet;  in  May,  3,324,896  acre  feet;  and  in 
June,  5,008,493  acre  feet. 

The  situation  existing  in  the  spring  of 
1906  was  that  for  the  first  time  in  history 
the  Colorado  river  had '  completely  left  its 
natural  channel  and  was  pouring  all  of  its 
waters  uncontrolled  in  and  over  the  lands 
of  Imperial  Valley.  Those  lands  upon  the 
Mexican  side  were  submerged  and  upon  the 
California  side,  saving  where  protected  by 
levees,  were  in  like  condition.  More  than 
60  square  miles  of  the  valley  north  of  the 
international  line  were  inundated.  The  ca- 
lamity was  of  more  than  local  consequence. 
It  was  considered  of  national  importance. 
The  attention  of  the  President  and  of  Con- 
gress was  directed  to  it,  and,  under  assur- 
ances of  repayment,  the  Southern  Pacific 
Company  was  requested. to  use  its  best  ef- 
forts to  stem  the  torrent  and  return  the 
river  to  its  old  channel.  For  more  than  six 
months  the  Southern  Pacific  Company  had 
been  endeavoring  to  do  this  thing,  but  with- 
out success.  There  was  no  certainty  that 
the  river  could  ever  be  controlled,  and,  if 
not,  it  meant  the  eventual  filling,  first,  of 
the  Salton  Sink,  and  gradually  of  all  the 
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lands  in  the  Imperial  Valley,  until  the 
whole  became  a  lake.  Besides  the  private 
properties  already  inundated  and  thus 
threatened  with  destruction,  the  existence 
of  the  towns  in  the  valley  was  equally  im- 
periled. The  quantity  of  water  as  the  sea- 
son of  high  water  in  the  river  approached 
was  enormously  increased.  It  was  cer- 
tain that  the  volume  would  steadily  grow, 
and  there  was  every  reason  to  believe  that 
within  a  short  time  the  flow  into  Imperial 
Valley  would  be  twice  the  existing  flow. 
The  lands  of  plaintiff  and  his  assignors 
were  all  submerged  and  had  been  for  a 
year.  Tlie  lands  of  defendant  and  the 
towns  temporarily  protected  by  levees  were 
in  danger  of  like  inundation.  The  water 
was  finding  its  outlet  into  the  Salton  Sink 
principally  by  the  channel  of  New  river, 
and  had  already  enlarged,  deepened,  and 
cut  back  that  channel  from  Salton  Sink 
southward  25  miles.  Where  cut,  instead  of 
the  former  insignificant  water  course,  it 
was  a  gorge  1,000  feet  and  more  in  width, 
and  from  70  to  100  feet  deep.  Thus,  it 
was  manifest  that  these  vagrant  waters  of 
the  Colorado  river  were  actively  engaged 
in  making  for  themselves  an  adequate  chan- 
nel for  the  carrying  of  their  enormous 
volume.  Moreover,  it  was  apparent  (in  the 
event  of  the  failure  to  divert  the  Colorado 
river  back  to  its  original  channel)  that 
the  only  relief  from  the  actual  and  threat- 
ened inundation  of  these  lands  was  by 
means  of  this  new  and  adequate  channel. 
About  the  middle  of  April,  1906,  and  for 
some  weeks  thereafter,  the  defendants  de- 
velopment company  and  water  company  em- 
ployed men  who  threw  sticks  of  dynamite 
into  the  stream  to  clear  away  obstruc- 
tions in  the  channel  and  to  aid  the  force 
of  the  water  in  eroding  a  deeper  channel. 
The  complaint  charged  and  the  court 
found  (and  this  is  the  gravamen  of  ap- 
pellant's offense)  that  there  existed  at  va- 
rious points  along  the  course  of  New  river 
certain  reefs  or  rifiles  of  hardpan  which 
rose  nearly  to  the  bottom  of  the  bed  of 
the  original  channel  of  the  old  river;  that 
these  riffles  and  reefs  of  hardpan  acted  as 
natural  dams  and  prevented  and  would 
have  prevented  the  further  deepening  and 
widening  of  the  channel  to  the  southward 
by  erosion;  that  if  this  natural  condition 
had  been  allowed  to  remain,  the  water 
standing  in  a  vast  lake  over  these  inun- 
dated lands  would  have  drained  off  slowly 
and  without  appreciable  injury  to  them; 
that  the  effect  of  this  dynamiting  was  to 
shatter  this  hardpan  and  thus  to  subject 
it  to  ready  erosion;  and  that  in  turn  the 
effect  of  this  rapid  erosion  and  widening 
of  the  stream  was  to  cause  the  water  stand- 
ing upon  plaintiff's  lands  to  be  drained 
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off  more  rapidly  than  it  would  have  been 
in  the  course  of  nature,  and  that  the 
effect  of  this  rapid  withdrawal  was  to  cause 
a  gullying  and  erosion  of  the  lands  of 
plaintiff  and  his  assignors.  These  acts  of 
dynamiting  are  admitted.  Concerning 
them  the  court  found  as  charged  in  the  com- 
plaint and  as  above  indicated,  and  the  judg- 
ment which  it  rendered  in  favor  of  plain- 
tiff was  based  upon  its  findings  to  that 
effect, — ^that  the  dynamiting  was  wrongful 
and  was  the  proximate  and  efiicient  cause 
in  producing  the  damage  to  the  lands. 

For  reasons  which  will  hereinafter  appear 
we  will  do  no  more  than  refer  to  many 
of  the  attacks  which  appellant  makes  upon 
this  judgment,  as  that  the  amended  com- 
plaint, upon  which  triaf  was  had,  if  it 
stated  a  cause  of  action  «t  all,  charged  up- 
on an  entirely  different  cause  of  action 
from  that  pleaded  in  the  original  com- 
plaint, and  that  the  cause  of  action 
charged  upon  was  barred  by  the  Statute 
of  Limitations.  Nor  will  we  pause  to  con- 
sider the  asserted  insufficiency  of  the  evi- 
dence to  justify  the  findings,  as  that  the 
reefs  of  hardpan  did  not  exist,  or  that  if 
they  did  exist  they  were  not  of  such  char- 
acter as  in  any  way  seriously  to  retard  the 
erosive  force  of  the  water.  Nor  yet  will 
we  discuss  the  question  of  the  insufficiency 
of  the  evidence  to  support  the  findinp^ 
that  the  dynamiting  of  IJie  channel  was  an 
efficient  cause  of  the  erosion,  herein  appel- 
lant asserting  that,  as  compared  with  the 
devastating  power  of  the  water  itself,  the 
acts  of  its  men  in  throwing  sticks  of  dyna- 
mite into  the  stream  contributed  no  more 
to  the  inevitable  result  than  these  men 
would  have  contributed  to  it  if  they  had 
tossed  their  hats  into  the  mighty  torrent. 
We  pass  over  these  matters  to  come  to 
one  consideration  which  is  both  determina- 
tive and  fundamental.  Herein  assuming  the 
truth  and  sufficiency  of  the  findings  in  all 
other  respects,  the  vital  question  is,  Did 
the  admitted  acts  oT  the  defendant,  the  con- 
sequences being  what  they  were,  subject  it 
to  the  legal  liability  here  declared? 

For  the  purposes  of  the  consideration  of 
this  question  the  appellant  may  be  r^ard- 
ed  as  a  private  landowner  who  by  arti- 
ficial means  has  aided  in  deepening  the 
natural  chann^  which  the  waters  were  mak- 
ing. Moreover,  sinoe  the  facts  of  this  case 
are  unique,  it  would  be  a  waste  of  time  to 
seek  for  adjudications  where  those  facts 
are  in  any  essential  way  paralleled.  Equal- 
ly useless  would  it  be  to  review  the  innu- 
merable decisions  dealing  with  the  drainage 
and  flow  of  surface  waters  and  of  flood 
waters,  the  right  of  defense  against  t^e  sea 
or  vagrant  waters  as  a  common  enemy,  and 
the  asserted  conflict  between  the  common 
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law  and  the  civil  law  npoii  all  these  and 
kindred  quefltions.    The  case  here  presented, 
we  repeat,  is  unique  in  its  faets.     If  the 
waters    were    surface    waters,    they    were 
something  essentially  more.    If  the  waters 
were   storm  waters   or    flood   waters  they 
differed  radically  from  the  ordinary  storm 
or  flood  waters,  which  in  the  course  of  na- 
ture wonld  cease  to  flow.     Here  presented 
is  the  case  of  a  mighty  river  leaving  its 
channel  and  pouring  and  continuing  to  pour 
all  its  volume  over  the  lands  of  *ti  great 
and  fertile  valley.    At  first,  and  because  of 
the   lack    of    an    adequate    channel,    these 
waters  spread  out  and  formed  a  vast  shal- 
low lake.     In  time  the  waters  themselves 
selected  and  proceeded  to  form  an  adequate 
channel.     Unless  the  art  and  ingenuity  of 
man  could  arrest  this  flow  and  restore  the 
river  once  more  to  its^  natural  channel,  the 
outcome  was  inevitable.    It  meant  the  sub- 
mergence and  destruction  of  all  property  in 
Imperial  Valley.     Thus,  as  surface  water, 
these  waters  had  stood  upon  the  unleveed 
lands  for  more  than  a  year.     They  were 
pressing  upon  the  levees  of  the  protected 
lands  of  appellant.     Their  volume,  it  was 
certain,    would    be    enormously    increased 
within  a  very  short  time,   and  unless  an 
adequate    channel    was    ready    to    receive 
these  waters  their  devastating  effect  upon 
the  protected  lands  and  towns  was  a  matter 
of  grave  and  serious  apprehension.     Tem- 
porary  security   could   be  assured   only   if 
the  channel  were  made  adequate  southward 
to  the  Mexican  boundary.    Nature  was  do- 
ing  her   best  to   accomplish  this  and   the 
appellant  aided  her  in  the  work.     The  re- 
sult   of   their    combined    efforts   was    suc- 
cess.    But  this  success  worked   injury   to 
the  lands  long  submerged  by  causing  the 
waters  to  withdraw  from  them  with  such 
rapidity  as  to  eat  away  and  gully  the  free- 
hold. 

Manifestly  the  acts  of  this  appellant,  and 
its  right  to  do  those  acts,  are  not  to  be 
measured  by  the  familiar,  indeed  the  com- 
monplace, principles  touching  the  right  to 
relieve  oneself  from  or  protect  oneself 
against  ordinary  surface  waters  or  the  or- 
dinary recurrent  flood  waters,  or  against  at- 
tempted changes  in  natural  conditions 
which  impose  either  a  greater  servitude  up- 
on or  work  a  positive  injury  to  the  lower 
lands  bound  to  receive  such  waters, — prin- 
ciples declared  in  such  cases  as  Los  An- 
geles Cemetery  Asso.  v.  Los  Angeles,  103 
Cal.  461,  37  Pac.  375;  Kudel  v.  Los  An- 
geles County,  118  Cal.  281,  60  Pac.  400; 
Sanguinetti  v.  Pock,  136  Cal.  466,  89  Am. 
St.  Rep.  169,  69  Pac.  98;  Wood  v.  Moul- 
ton,  146  Cal.  317,  80  Pac.  92,  and  Heier 
V.  Krull,  160  Cal.  441,  117  Pac.  530.  The 
fact  that  in  our  decisions  we  have  do- 
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parted  from  what  was  conceived  to  be  the 
rules  of  the  common  law,  in  favor  of  the 
more  equitable  principles  of  the  civil  law, 
does  not  mean  that  we  are  upon  this  or 
any  other  question  irrevocably  committed 
to  the  doctrines  of  eitlier  system  of  ju- 
risprudence. This  court  has  said  that, 
while  the  rules  of  common  law  are  the  basis 
of  our  jurisprudence  where  our  own  laws 
are  silent,  this  means  and  can  only  mean 
that  those  rules  will  be  recognized  and 
adopted  where  they  meet  the  conditions  ex- 
isting in  the  state,  and  will  not  be  allowed 
to  control  where  the  conditions  are  those 
never  contemplated  by  the  common  law. 
The  same  declaration  applies  to  the  prin- 
ciples of  the  civil  law.  Indeed,  upon  these 
general  questions,  it  has  been  well  said  by 
the  learned  author  of  ''Water  and  Water 
Rights:"  "Therefore  no  arbitrary  rule  can 
be  laid  down  which  will  govern  all  cases, 
but  each  case  must  be  dealt  with  upon  its 
facts,  applying  the  rule  which  will  be  rea- 
sonable under  the  circumstances,  under  the 
general  rule  that  the  water  should  be  al- 
lowed, as  far  as  possible,  to  seek  its  natural 
outlet."    3  Farnham,  §  889. 

And  this  is  precisely  what  this  court  de- 
clared in  Lamb  v.  Reclamation  Dist.  73 
Cal.  125,  2  Am.  St.  Rep.  775,  14  Pac.  625, 
when  it  said:  "The  real  question  in  such 
cases  is.  Had  the  party  sued  the  right  to 
do  the  thing  complained  of?" 

The  underlying  principle  governing  the 
decision  of  all  these  cases  which  deal  with 
extraordinary  water  conditions,  whether 
created  by  the  ocean  or  by  unexpected  and 
unprecedented  floods,  is  that  in  such  stress 
tlie  landowner  may  use  every  reasonable 
preoaution  to  avert  injury  from  his  land, 
and  whether  or  not  his  conduct  be  reason- 
able will  be  determined  by  existing  con- 
ditions, and  not  by  after  consequences;  so 
that  if  the  acts  of  the  landowner  be,  in 
the  light  of  the  existing  circumstances,  not 
unreasonable,  he  will  not  be  held  liable  for 
consequent  damage  which  by  these  reason- 
able acts  may  be  inflicted  upon  another 
landowner.  It  follows  herefrom  that  the 
acts  of  protection  themselves  may  differ  in 
kind  and  character,  but,  however  they  may 
differ,  the  test  of  the  doer's  legal  liability 
is.  Was  the  particular  act  which  he  did 
reasonable  in  view  of  the  existing  circum- 
stances? Even  in  the  civil  law,  upon 
which  respondent  here  places  great  reli- 
ance, such  was  the  principle  governing  the 
landowner's  responsibility  for  his  conduct, 
and  the  Supreme  Court  of  the  United 
States,  while  pointing  out  that  in  the  Ro- 
man law  the  free  flow  of  waters  was  se- 
cured from  undue  interruption  and  the  land- 
owners were  protected  from  undue  inter- 
ference or  burden  created  by  obstructions 
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to  the  flow,  or  by  deflections  in  its  course, 
etc.,  says:  "While  this  was  universally 
true,  a  limitation  to  the  rule  was  also  uni- 
versally recognized  by  which  individuals,  in 
case  of  accidental  or  extraordinary  floods, 
were  entitled  to  erect  such  works  as  would 
protect  them  from  the  consequences  of  the 
flood  by  restraining  the  same,  and  that  no 
other  riparian  owner  was  entitled  to  com- 
plain of  such  action  upon  the  ground  of 
injury  inflicted  thereby,  because  all,  as  the 
result  of  the  accidental  and  extraordinary 
condition,  were  entitled  to  the  enjoyment  of 
the  common  right  to  construct  works  for 
their  own  protection."  Cubbins  v.  Missis- 
sippi River  Commission,  241  U.  S.  361,  60 
L.  ed.  1041,  36  Sup.  Ct.  Rep.  671. 

In  our  own  state  the  same  principle  has 
been  invoked  and  declared  whenever  the  oc- 
casion demanded  it.  Thus,  in  Lamb  v. 
Reclamation  Dist.  supra,  where  the  action 
was  to  abate  and  remove  as  a  public  nui- 
sance a  levee  erected  by  the  defendant 
against  the  flood  waters  of  the  river,  the 
effect  of  which  levee  was  to  force  an  excess 
of  these  waters  upon  plaintiff's  land  to  his 
injury,  and  where  the  contention  was  that 
the  defendant  had  by  its  levee  dammed 
the  natural  water  course  carrying  water  in 
times  of  flood,  it  was  held,  "considering 
all  the  facts  and  circumstances  of  this 
case,*'  and  conceding  that  the  construction 
of  the  levee  did  impose  an  additional  bur- 
den upon  and  work  an  injury  to  the  lands 
of  plaintiff,  that  the  defendant,  for  the 
protection  of  its  own  lands,  was,  under  the 
circumstances,  doing  what  it  had  a  right 
to  do,  and  the  resultant  damage  to  plain- 
tiff's land  was  damnum  absque  injuria.  In 
this  case,  it  is  to  be  noted,  is  quoted  with 
approval  Rex  v.  Sewer  Comrs,  8  Bam.  &  C. 
355,  108  Eng.  Reprint,  1075,  and  Lord 
Tenterden's  language:  "But  the  sea  is  a 
conunon  enemy  to  all  proprietors  on  that 
part  of  the  coast.  .  .  .  I  am  therefore 
of  opinion  that  the  only  safe  rule  to  lay 
down  is  this,  that  each  landowner  for  him- 
self, or  the  commissioners  acting  for  sev- 
eral landowners,  may  erect  such  defenses 
for  the  land  under  their  care  as  the  ne- 
cessity of  the  case  requires,  leaving  it  to 
others  in  like  manner  to  protect  themselves 
against  the  common  enemy." 

To  the  same  effect  is  McDanicl  v.  Cum- 
mings,  83  Cal.  615,  8  L.R.A.  675,  23  Pac. 
795,  where  ilf  is  declared  that  the  prin- 
ciple governing  the  decision  in  Rex  v.  Sew- 
er Comrs.  declared  in  Lamb  v.  Reclama- 
tion Dist.,  "is  the  true  principle  to  apply 
to  the  case"  of  the  "flood  waters  of  our 
large  rivers."  The  principle  is  again  an- 
nounced and  affirmed  in  Gray  v.  McWil- 
liams,  98  Cal.  157,  21  L.R.A.  593,  38  Am. 
St.  Rep.  163,  32  Pac.  976,  where  it  is  said: 
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In  the  case  of  flood  waters  escaping  from 
natural  streams,  we  view  them,  it  is  true, 
as  a  common  enemy,  against  which  we 
may  protect  ourselves  without  the  commis- 
sion of  a  wrong;  but  after  all,  this-  dec- 
laration is  used  in  view  of  the  means  of 
defense  resorted  to  rather  than  in  the  ab- 
stract. We,  build  the  banks  of  the  river 
higher  for  our  protection,  it  is  true,  but  in 
so  doing  we  aid  nature  in  her  effort  to 
carry  the  water  to  its  ultimate  destination, 
and  he'  who,  to  protect  himself  from  a 
flood,  should  erect  a  barrier  across  the 
channel  of  one  of  our  important  rivers, 
would  probably  be  met  with  the  declaration 
that  it  was  not  the  proper  mode  of  warfare, 
even  against  a  'common  enemy.'" 

And  once  more  is  the  same  principle  de- 
clared in  Sanguinetti  v.  Pock,  136  Cal.  466, 
89  Am.  St.  Rep.  169,  37  Pac.  375. 

In  these  cases,  alike  in  their  vital  char- 
acteristics,   the    defendants    had    protected 
their  lands  against  flood  waters  by  artifici- 
ally raising  the  oanks  of  the  stream.    The 
damage  to  plaintiffs'  lands  followed  in  di- 
rect consequence.     There  was  no  question 
but  that  plaintiffs'  lands  were  injured,  but 
the  governing  principle,  under   the  appli- 
cation of  which  these  plaintiffs  were  de- 
nied relief,  is  that  the  steps  which  the  de- 
fendants took  to  protect  their  own  lands 
were   reasonable  under   the  circumstances, 
and  the   consequent   damage  to   plaintiffs' 
lands   cast  upon   defendants  no  legal   lia- 
bility.   In  eadi  case  it  was  damnum  absque 
injuria.    Applying  this  principle  to  the  case 
at  bar,  what  defendant  did,  instead  of  rais- 
ing the  bank  of  the  stream,  was  to  lower 
its  bed.     The  effect  of  this  lowering,  in- 
stead of  precipitating  more  water  upon  the 
lands  of  plaintiff,  was  to  cause  a  too  rapid 
withdrawal  of  waters  standing  upon  those 
lands.    Under  all  the  circumstance  of  the 
case,  was  defendant's  conduct  reasonable? 
Unhesitatingly  we  answer  that  it  was,  even 
in  view  of  the  finding  of  the  court  that 
the   defendant   "was  not  justified   on    the 
ground  of  public  interest,  or  on  the  ground 
of  public  good  or  greater  public  right,  or 
on  the  ground  of  impending  necessity,  and 
no  such  right  or  no  such  necessity  exist- 
ed."    The    conditions    have    been    outlined 
with  sufficient  elaboration.    It  is  to  be  re- 
membered  that  so  far  as  these  plaintiffs 
themselves  are  concerned,  their  lands  had 
been  submerged  for  more  than  a  year.     It 
cannot  be  doubted  that,   in   common   with 
the  owner  of  every  other  acre  of  submerged 
land,  they  would  have  welcomed  the  assur- 
ance   that    the    flood    waters    would    be 
drained  from  their  soil  and  the  land  once 
more  made  to  appear.    These  lands,  if  not 
wholly,  were  for  the  most  part  unimproved. 
The  threatened   lands  were  improved   and 
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productive.  Tb%  apprehension  of  injury  to 
theae  lands  and  to  the  towns  which  had 
grown  up  in  their  midst  is  abundantly 
shown  by  the  evidence.  The  controlling 
consideration  is  not  whether  there  was  an 
al)Bolute  necessity  for  the  doing  of  the  act, 
but  whether  the  doing  of  it  was  reasonable 
under  all  the  circumstances,  and  we  re- 
peat that  we  entertain  no  doubt  that  it 
was. 

This  conclusion  renders  unnecessary,  as 
has  been  intimated,  the  consideration  of 
any  of  the  other  propositions  advanced  in 


this  case.  The  fact  that  under  the  evidence 
here  presented  plaintiff  has  not  established 
against  this  appealing  defendant  any  legal 
wrong  is  determinative  of  the  controversy, 
and  the  judgment  and  order  appealed  from 
are  therefore  reversed. 

We  concur:  Angellottl,  Oh.  J.;  Sbaw,. 
J.;  Melvln,  J.;  Ijorlgan,  J.;  Sloes,  J.; 
Ijavrlor,  J. 

Petition  for  rehearing  denied  November 
20,  1916. 


Annotatioii — ^Right  to  deepoi  natural  channel  or  drain  as  protection 

against  overflow. 


As  practieal  as  the  point  here  pre- 
sented seems  to  be,  no  case  in  addition 
to  Jones  v.  California  Development  Co. 
ante,  1021,  has  been  found  which  square- 
ly passes  upon  the  right  of  a  private 
land-owner  to  deepen  a  natural  channel 
so  as  to  protect  against  an  overflow 
therefrom  upon  and  the  flooring  of  his 
land,  by  so  increasing  the  capacity  of  the 
waterway  that  it  will  carry  water  which 
otherwise  would  so  overflow. 

However,  -in  the  very  similar  ease  of 
Hyatt  V.  Albro  (1899)  121  Mich.  638, 
80  N.  W.  641,  it  was  held  that  the  own- 
ers of  property  abutting  npon  a  lake 
would  be  enjoined  from  deepening  the 
outlet  channel  in  order  to  reclaim  lands 
flooded  from  the  overflow  of  the  banks 
of  the  lake,  where  the  effect  of  such 
deepening  would  be  to  seriously  damage 
a  lower  riparian  owner,  the  court  saying : 
''The  complainants  have  the  right  to  have 
the  water  flow  naturally,  without  be- 
ing accelerated  or  impeded,  except  to 
the  extent  that  the  concurrent  rights 
of  thh  upper  riparian  proprietors  may 
affect  such  results.  In  so  far  as  the 
proper  use  of  the  stream  above  results 
in  inconvenience,  or  impedes  the  use  of 
the  stream  by  complainants,  it  is  dam- 
num absque  injuria.  Has  the  upper  ri- 
parian owner  the  right  to  reclaim  a  por- 
tion of  this  lake  by  so  accelerating  the 
flow  of  the  stream  as  to  lower  the  water 
in  the  lake,  thereby  narrowing  the  area 
so  as  to  reclaim  overflowed  lands?  This 
accumulation  of  water  from  the  over- 
flow of  the  banks  of  the  lake,  fed  by  the 
Shiawassee  river  above,  cannot  be  called 
surface  water.  .  .  .  The  right  to 
drain  surface  water  is  clear.  Gould,  Wa- 
ters, §  265.  But  the  right  to  drain  any 
portion  of  the  waters  of  these  lakes 
above,  which  constitute  the  source  of 
supply  to  the  complainants'  water  pow- 
er, would  unquestionably  be  a  wrong 
L..R.A.1917C. 


against  complainants  if  the  water  were 
diverted  from  the  stream.  Is  it  any  the 
less  an  interference  with  the  complain- 
ants' property  rights  if  the  water  be 
precipitated  in  an  artificial  manner  by 
means  of  a  deepened  channel  through  the 
stream  itself?  We  think  not."  And  in 
the  analogous  case  of  Kay  v.  Kirk  (1892) 
76  Md.  41,  35  Am.  St.  Bep.  408,  24  Atl. 
326,  the  court,  as  in  Jones  v.  Caufornia 
Development  Co.,  reached  its  conclu- 
sion by  determining  the  rights  of  the 
parties  by  the  reasonableness  of  their 
actions,  it  having  been  held  that  an  up- 
per owner  t]p:ough  whose  lands  a  stream 
flows  would  be  enjoined  from  straight- 
ening the  channel  in  order  to  prevent 
overflows,  where  such  improvement 
would  so  accelerate  the  flow  as  seriously 
to  injure  the  adjoining  owner,  the  rule 
being  applied  that,  while  it  is  the  clear 
right  of  the  owner  of  a  water  course  to 
divert  or  change  the  course  of  the  stream 
on  his  own  land,  provided  he  returns 
it  to  its  original  or  natural  channel  be- 
fore it  reaches  the  land  of  an  adjoin- 
ing owner,  he  must  do  so  in  such  a  man- 
ner as  '^will  not  produce  injury  to  the 
adjoining  proprietor  either  above  or  be- 
low." And  in  Waffle  v.  Porter  (1871)  61 
Barb.  (N.  Y.)  130,  it  was  held  that  the 
owner  of  a  living  spring  was  not  liable 
to  a  lower  owner  for  the  increased  flow 
of  water  from  it  caused  by  his  cleaning 
it  out  and  walling  it  up  so  as  to  keep 
the  water  in  one  channel,  rather  than  let 
it  spread  over  the  ground  and  make  a 
wet  and  spongy  place  of  it. 

And  the  question  of  the  liability  of 
a  municipal  corporation  for  injuries 
caused  by  river  improvements  was  passed 
upon  in  Diamond  Match  Co.  v.  New  Ha- 
ven (1888)  55  Conn.  510,  3  Am.  St.  Rep. 
70,  13  AtL  409.  In  this  case  the  munic- 
ipal corporation,  pursuant  to  legislative 
authority,  straightened  and  deepened  the 
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channel  of  a  river  running  through  its 
bounds  for  the  purpose  of  preventing 
occasional  overflows,  which,  when  occur- 
ring, became  a  source  of  malarial  dis- 
eases, as  a  consequence  of  which  the  im- 
provement was  regarded  as  a  necessary 
sanitary  measure.  It  was  found  that  in 
making  the  improvement  the  town  au- 
thorities exercised  reasonable  care  and 
judgment  and  employed  a  competent  en- 
gineer to  plan  and  superintend  the  work. 
In  straightening  and  deepening  the  chan- 
nel the  contractor,  pursuant  to  specifi- 
cations, deposited  the  excavated  earth 
on  the  banks,  thereby  raising  them,  and 
upon  the  occurrence  of  an  extraordinary, 
but  not  unprecedented,  flood,  the  new 
channel  so  confined  the  waters  of  the 
river  that  they  were  set  back  upon  and 
injured  an  upper  owner.  For  this  dam- 
age the  town  was  held  not  to  be  liable, 
upon  the  theory  that  it  had  employed  a 
competent  engineer,  for  whose  oversights 
or  misjudgments  as  to  the  sufficiency 
and  propriety  of  the  improvement  as 
made  it  was  not  liable.  In  reaching 
this  conclusion  the  court  said  that  it  was 
thought  unnecessary  to  consider  the 
question  whether  the  duty  discharged  by 
the  town  was  a  governmental  one,  be- 
cause, upon  the  theory  which  would  hold 
it  to  the  highest  liability,  there  was  no 
negligence  upon  its  part.  J^d  again  in 
Canal  Comrs.  v.  East  Peoria  (1899)  179 
DL  214,  53  N.  E.  633,  where  village  offi- 
cers had  legislative  authority  ''to  deepen, 
.  .  .  alter,  or  change  the  channel  of 
the  water  course,"  it  was  held  that  an 
incorporated  village  could  deepen  and 
straighten  the  channel  of  a  creek  flow- 
ing through  its  limits  to  prevent  the 
flooding  of  its  streets  in  time  of  fresh- 
ets, the  right  not  having  been  exercised 
oppressively  or  so  as  to  create  a  nuis- 
ance. 

Another  case  in  which  a  channel  was 
deepened  to  the  injury  of  an  adjoin- 
ing owner  is  Grant  v.  Kuglar  (1888)  81 
aa.  637,  3  L.R.A.  606,  12  Am.  St.  Rep. 
348,  8  S.  E.  878,  wherein  a  natural  ledge 
of  rock  which  so  retarded  the  flow  of  wa- 
ter in  a  stream  as  to  protect  a  lower 
tract  from  overflow  was  blasted  away, 
the  channel  thereby  deepened  and  part 
of  the  lower  tract  covered  with  water 
and  sand.  For  this  injury  the  upper 
proprietor  was  held  liable,  but  it  does 
not  appear  for  what  purpose  the  ledge 
was  removed  except  the  plaintiff  alleged 
that  it  was  not  necessary  for  purposes 
of  draining  or  in  any  way  improving 
defendant's  own  land,  but  rather  was 
done  wilfully  and   maliciously  for  the 

sole  purpose  of  injuring  plaintiff's  land.  * 
L.RA  1917C.  ^  ^ 


The  decision,  however,  was  stated  to  be 
upon  the  principle  "that,  water  having 
a  time  relation  as  well  as  a  space  rela- 
tion, both  of  them  being  fixed  by  na- 
ture, there  is  no  more  right  in  an  ad- 
joining proprietor  to  alter  the  one  than 
the  other." 

And  some  question  has  been  made  as 
to  the  right  to  improve  a  natural  wa- 
ter course  by  which  surface  waters  only 
are  carried  off.  Thus,  in  Lambert  v. 
Alcorn  (1893)  144  HL  313,  21  L.R.A. 
611,  33  N.  E.  53,  it  was  said  that  the 
law  was  that  a  natural  water  course 
(here  held  to  include  a  course  over  which 
only  surface  wafer  uniformly  or  habit- 
ually flows,  it  having  reasonable  limits 
as  to  width  or  line  of  flow,  but  not  nec- 
essarily being  a  worn  channel  or  canal) 
is  not  required  to  be  used  only  in  its 
natural  state,  but  could  be  improved  by 
being  deepened  or  widened  by  artificial 
means  for  the  purpose  of  carrying  off 
surface  waters  which  otherwise  would 
form  small  ponds  during  wet  seasons 
of  the  year;  and  this  even  though  the 
quantity  of  water  thrown  upon  the  lower 
or  servient  estate  is  increased.  So,  in 
Fenton  &  T.  R.  Co.  v.  Adams  (1906) 
221  m.  201,  112  Am.  St.  Rep.  171,  77 
N.  E.  531,  affirming  (1905)  122  111.  App. 
234,  it  was  held  that  a  landowner  has 
the  right  to  deepen  the  natural  course  by 
which  surface  waters  are  carried  from 
his  lands,  even  though  as  a  result  great- 
er quantities  of  water  and  debris  are 
cast  upon  the  servient  heritage.  The 
foregoing  decisions  were  based  upon  the 
ruling  in  Peck  v.  Herrington  (1884)  109 
HI.  611,  50  Am.  Rep.  627,  wherein  a 
natural  swale  or  depression  was  held  to 
be  a  water  course  into  which  an  upper 
owner  could  drain  his  lands  after  dig- 
ging an  artificial  ditch  along  the  bed 
of  the  water  course,  thereby  deepening 
and  straightening  it  and  removing  ob- 
structions. The  rule  laid  down  in  these 
cases  is  now  substantially  embodied  in 
statutory  form  in  Illinois.  See  Lambert 
V.  Alcorn  (SL)  supra.  And  in  Gilfillan 
V.  Schmidt  (1896)  64  MinxL  29,  31  L.R.A. 
547,  58  Am.  St.  Rep.  515,  66  N.  W.  126, 
it  was  held  that  the  deepening  of  the 
natural  line  of  drainage  at  the  fairly 
well-defined  outlet  of  a  pond  or  marsh 
fed  entirely  by  surface  water,  without 
doing  anything  more  than  was  necessary 
in  the  interests  of  good  husbandry,  did 
not  give  a  cause  of  action  in  favor  of  a 
lower  owner  for  damagesi^  caused  by  the 
flooding  of  his  land  following  an  nnus* 
ually  heavy  rain,  it  not  appearing  that 
the  lower  owner  could  not  have  pro> 
tected  himself  at  small  expense  compared 
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with  the  benefits  resnltixkg  to  the  upper 
proprietor  from  the  improved  drainage 
of  his  land,  the  deepening  of  the  chan- 
nel having  rendered  a  large  part  of  the 
marsh  suseeptible  to  valuable  improve- 
ments, whereas  under  natural  conditions 
such  part  remained  wet  so  late  in  the 
season  as  to  render  it  valueless.  And 
of  interest  in  connection  with  the  fore- 
going surface  water  cases  is  the  decision 
in  Pohlman  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1906)  131  Iowa,  89,  6  L.B.A.(N.S.) 
146, 107  N.  W.  1025,  wherein  it  was  held 
that  the  owner  of  a  servient  estate  was 
not  liable  for  hastening  the  flow  of  sur- 
face water  therefrom  by  means  of  drains 
cx>natructed  upon  his  own  land,  although 
the  wearing  of  ditches  in  the  dominant 
estate  resulted  from  accelerating  the 
flow  therefrom. 

Various  other  questions  which  are 
closely  allied  to,  and  which  may  be  of 
interest  in  connection  with,  the  present 
treatment,  are  as  follows :  Bight  to  has- 
ten flow  of  surface  water  along  natural 
drain  ways,  —  note  in  19  L.R.A.(N.S.) 
167,  supplemented  in  LJLA.1916F,  427; 
rights  and  duties  of  municipal  corpora- 
tion with  respect  to  accelerating  or  in- 
creasing flow  of  surface  water, — ^note  in 
65  L.R.A.  265;  liability  for  injury  high- 
er up  by  hastening  drainage  from  lower 
land,— note  in  6  L.BA.(N.S.)  146;  right 
of  riparian  owner  to  remove  temporary 


obstruction  in  stream  to  the  damage  of 
other  riparian  property, — ^note  in  49 
L.R.A.(N.S.)  711;  liability  for  reopen- 
ing or  cleaning  out  drain  or  natural  wa- 
terway after  body  of  surface  water  has 
accumulated, — note  in  40  L.R.A.(N.S.) 
160;  right  of  riparian  owner  to  protect 
the  shore  from  encroachment  of  water, 
—note  in  6  L.R.A.(N.S.)  162;  right  to 
embank  against  water  turned  out  of 
stream,— note  in  6  L.R.A.(N.S.)  136; 
right  of  riparian  owner  to  restore  stream 
which  has  changed  its  course  by  natural 
causes,  to  old  channel, — note  in  33  L.R.A. 
(N.S.)  804,  supplemented  in  L.B.A. 
1916F,  407;  duty  as  to  protection  of 
banks  of  changed  water  course, — anno- 
tation in  L.R.A.1916F,  1294,  1302;  lia- 
bility of  municipality  for  damages  by 
changing  channel  or  course  of  a  stream, 
—note  in  47  L.R.A.(N.S.)  470;  Hability 
for  injury  caused  by  improving  naviga^ 
bility  of  stream, — ^note  in  67  L.R.A.  845; 
liability  of  drainage  district  for  flood- 
ing land,— note  in  19  L.R.A.(N.S.)  991. 
And  generally  as  to  correlative  rights 
of  upper  and  lower  proprietors  as  to 
flow  of  water  in  stream,  see  note  to  Bar- 
nard V.  Shirley,  41  L.R.A.  737;  as  to 
rights  as  to  flow  of  surface  water,  see 
note  to  Gray  v.  McWilliams,  21  L.R.A. 
593;  and  as  to  what  constitutes  surface 
water,  see  note  to  Cairo,  V.  &  C.  R.  Co. 
V,  Brevoort,  25  L.B.A.  527.      G.  J.  C. 
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MARY  EMMA  HANNON 

V. 

GRAND  LODGE  ANCIENT  ORDER  UNIT- 
ED WORKMEN  OF  KANSAS,  Appt. 

(90  Kan.  734,  163  Pac.  169.) 

Appeal  ^  time  ^  insurance  company. 

1.  The  statutory  provison  that  any  fra- 
ternal beneficiary  association  which  fails  to 
pay  within  sixty  days  an  unappealed  judg- 
ment against  it  shall  be  excluded  from  do- 
ing business  in  the  state,  which  has  been 
held  to  establish  a  sixty-day  limit  for  ap- 
peals by  such  an  association,  applies  to  do- 
mestic as  well  as  foreign  corporations. 

For  other  cases,  see  Appeal  and  Error,  III. 
/,  tn  Dig,  1-52  N,  8, 

liimitation  of  actions  —  repeal  of  Code 
—  elfect. 

2.  The  section  of  the  statute  adopting  the 

Headnotes  by  Mason  J. 

Note.  —  As  to  validity  and  effect  of  by- 
law of  mutual  benejfit  society  refusing  to 
pay  benefit  upon  presumption  of  death  from 
seven  years'  absence,  see  annotation  follow- 
inp  this  caRe,  post,  1032. 
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present  Code  of  Procedure,  which  repealed 
the  former  Code  and  *^all  acts  amendatory 
thereof  and  supplemental  thereto,"  did  not 
affect  limitations  upon,  the  period  within 
which  certain  actions  may  be  brought,  fixed 
by  other  statutes,  not  relating  primarily  to 
procedure,  and  not  expressly  amending  or 
supplementing  the  general  act  on  that  sub- 
ject. 

For  other  cases,  see  Statutes,  III.  in  Dig, 
1-52  N,  8. 

Evidence  —  presnmption  of  death. 

3.  The  evidence  is  found  to  be  sufficient 
to  support  a  presumption  of  the  death  of 
a  person,  arising  from  his  unexplained  dis- 
appearance, followed  by  an  absence  of  seven 
years,  during  which  nothing  was  learned  of 
him,  notwithstanding  the  diligent  prosecu- 
tion of  inquiries. 

For  other  cases,  see  Evidence,  II,  e,  8,  in 
Dig,  1-52  N,  8, 

Insurance  ^  death  ^  presumption  from 
absence  ^-  by-law. 

4.  A  by-law  of  a  fraternal  beneficiary 
association  providing  that  ^'mysterious  dis- 
appearance or  unexplained  absence  of  a 
member  shall  never  be  considered  proof  or 
evidence  of  death  of  such  member"  does  not 
prevent  the  application  of  the  usual  rule 
as  to  unexplained  absence  under  certain 
circumstances    being   sufficient   to   raise   a 
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presumption  of  death,  in  the  trial  of  an 
action  brought  upon  a  certificate  issued  be- 
fore its  adoption. 

For  other  caaes,  see  Inswrance,  III.  a,  in 
Diff.  1-52  N.  8. 

(February  10,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Wyandotte 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  benefit  certificate.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edgar  Bennett,  for  appellant: 

If  plaintiff's  husband  left  without  intend- 
ing to  return,  the  fact  that  he  was  not  com- 
municated with,  or  is  not  heard  from  by 
those  remaining  at  his  former  home,  will 
not  raise  the  presumption  of  death. 

Renard  v.  Bennett,  76  Kan.  848,  93  Pac. 
261,  14  Ann.  Cas.  240;  Caldwell  v.  Modem 
Woodman,  89  Kan.  15,  130  Pac.  642; 
Thompson  v.  Millikin,  93  Kan.  76,  143  Pac. 
430;  Lawson,  Presumptive  Ev.  250. 

A  by-law  providing  that  "the  mysterious 
disappearance  or  unexplained  absence  of  a 
member  shall  never  he  considered  proof  or 
evidence  of  death  of  such  member"  is  not 
Unreasonable. 

Royal  Arcanum  v.  Vitzhum,  128  Md.  623, 
L.R.A.1917A,  179,  97  Atl.  923;  Bacon,  Ben. 
Soc.  §  Ola;  Miller  v.  National  Council,  K. 
L.  S.  69  Kan.  234,  76  Pac.  830;  Knights  of 
Maccabees  v.  Nelson,  77  Kan.  629,  96  Pae. 
1052. 

Mr.  Samuel  Maher,  for  appellee: 

The  evidence  was  sufficient  to  warrant  a 
presumption  of  death. 

Modem  Woodmen  y.  Gerdom,  72  Kan. 
391,  2  L.R.A.(N.S.)  809,  82  Pac.  1100,  7 
Ann.  Cas.  570,  s.  c.  77  Kan.  401,  94  Pa. 
788. 

The  proviso  that  mysterious  disappear- 
ance or  unexplained  absence  of  a  member 
shall  never  be  considered  proof  or  evidence 
of  death  of  such  member  is  unfair  and  un-' 
reasonable. 

Nute  V.  Hamilton  Mut.  Ins.  Co.  6  Gray, 
174;  Eaton  v.  International  Travelers'  Asso. 
—  Tex.  Civ.  App.  — ,  136  S.  W.  817;  Su- 
preme  Ruling,  F.  M.  C.  v.  Hoskins,  —  Tex. 
Civ.  App.  — ,  171  S.  W.  812. 

Mason,  J.,  deliverd  the  opinion  of  the 
court: 

Mary  Emma  Hannon  recovered  a  judg- 
ment against  the  Grand  Lodge  of  the 
Ancient  Order  of  United  Workmen  of 
Kansas  upon  a  beneficial  certificate  issued 
to  her  husband,  and  it  appeals. 

1.  The  defendant  is  a  fraternal  beneficiary 
association,  incorporated  under  the  laws  of 
this  state.    Its  appeal  was  not  taken  within 
sixty  days  after  the  rendition  of  the  judg- ' 
L.R.A.1917C. 


ment,  and  the  plaintiff  moves  to  dismiss  on 
that  ground.  The  statute  provides  that  any 
such  association  ''which  shall  fail  to  pay 
any  judgment  rendered  against  it  in  any 
court  in  this  state,  unappealed  from,  within 
sixty  days  of  the  rendition  of  such  judg- 
ment, .  .  .  shall  be  excluded  from  doing 
business  within  this  state."  Gen  Stat. 
1915,  §  5413. 

This  provision  has  been  interpreted  as 
requiring  an  appeal  by  such  an  association 
to  be  taken,  if  at  all,  within  the  time  named, 
and  as  authorizing  the  dismissal  of  its  ap- 
peal if  perfected  after  that  period.  Modem 
Woodmen  v.  Heath,  71  Kan.  148,  79  Pac. 
1091 ;  Sons  &  Daughters  of  Justice  ▼.  Swift, 
73  Kan.  255,  84  Pac.  984.  The  defendant 
seeks  to  avoid  this  effect  of  the  statute  by 
contending  that  it  applies  only  to  foreign 
associations  authorized  to  do  business  in 
this  state.  It  has  not  heretofore  been  so 
regarded.  The  appellant  in  the  case  last 
cited  was  a  Kansas  corporation.  The  lan- 
guage used  to  describe  the  penalty  imposed 
for  a  failure  to  comply  with  the  requirement 
referred  to — exclusion  from  doing  business 
in  the  state — ^tends  to  suggest  that  a  foreign 
rather  than  a  domestic  corporation  was  in 
the  mind  of  the  draftsman  of  the  act,  and 
expressions  which  it  elsewhere  employs  have 
a  similar  tendency.  But  a  consideration 
of  the  statutes  as  a  whole  makes  it  clear 
that  domestic  corporations  are  covered  by 
the  provision  under  consideration,  and  by 
the  other  provisions  of  the  same  section,  so 
far  as  they  are  in  their  nature  applicable. 
The  2d  section  of  the  act  (Gen.  Stat.  1915, 
§  5402)  refers  in  terms  to  associations 
organized  under  the  laws  of  this  state,  and 
the  section  requiring  the  payment  of  unap- 
pealed judgments  within  sixty  days  also 
contains  a  provision  for  an  injunction 
against  a  company  which  violates  that  or 
any  of  the  stated  requirements,  and  adds 
that  a  receiver  may  be  appointed  "in  case 
of  a  perpetual  injunction  allowed,  under  the 
provisions  of  this  section,  against  an  asso- 
ciation incorporated  under  this  act  or  other 
law  of  Kansas.'' 

2.  The  defendant  also  maintains  thaty  in- 
asmuch as  the  statute  referred  to  was  ^i- 
acted  in  1898,  the  portion  of  it  requiring 
appeals  by  fraternal  beneficiary  associations 
to  be  taken  within  sixty  days  was  annulled 
by  the  adoption  of  the  present  Code  in  1909, 
containing  a  section  repealing  the  former 
Code  of  Civil  Procedure,  "and  all  acts 
amendatory  thereof  and  supplemental  there- 
to." Civ.'^Code,  §  755  (Gen.  Stat.  1900,  § 
6351).  A  number  of  statutory  provisions 
limiting  the  time  within  which  certain  ac- 
tions shall  be  brought  are  found  outside  of 
the  Code  of  Procedure,  such  as  that  relating 
to  the  recovery  of  land  sold  for  taxes  (Gen, 
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6tat.  1915,  §  11456),  or  those  relating  to 
injunctions  against  assessments  for  local 
improvements  (Gen.  Stat.  1915,  §§  1352, 
1783,  1970).  These  provisions  in  a  sense 
may  be  said  to  be  amendatory  of  and  supple- 
mental to  the  Code  of  Procedure.  But 
essentially  they  are  independent  enactments, 
and  have  been  so  treated.  The  existence  of 
special  limitations  to  be  found  elsewhere  is 
recognized  by  the  Code  itself.  Civ.  Code,  § 
14  (Gen.  Stat.  1909,  %  5607).  And  these 
special  limitations  are  not  subject  to  the  ex- 
ceptions provided  in  the  Code.  Beebe  v. 
Doster,  36  Kan.  666,  14  Pac.  150.  Doubtless 
many  statutes  relating  to  substantial  rights, 
and  dealing  with  matters  of  procedure  only 
incidentally,  contain  provisions  that,  by  nec- 
essary implication,  restrict  the  application 
of  sections  of  the  Code,  and  may  to  that 
extent  be  said  to  amend  or  supplement  them. 
But  clearly  the  legislature  had  no  thought 
of  wiping  out  these  special  limitations  and 
restrictions  when  it  repealed  the  old  Code 
and  "all  acts  amendatory  thereof  and  sup- 
plemental thereto."  Its  obvious  purpose 
was  to  install  a  new  procedural  system, 
complete  in  itself,  and  superseding  all  form- 
er legislation  directed  to  that  specific  sub- 
ject. The  repeal  reached  all  acts  which  ex- 
pressly amended  or  supplemented  the  Code, 
but  not  those  which  aifected  it  only  im- 
pliedly and  incidentally. 

3.  Notwithstanding  that  the  appeal  was 
not  taken  within  the  prescribed  time,  the 
questions  sought  to  be  raised  have  been  ex- 
amined upon  their  merits.  The  plaintiff's 
case  rests  upon  her  claim  to  have  shown  that 
her  husband  had  disappeared  and  had  not 
been  heard  from  for  more  than  seven  years, 
under  circumstances  that  warranted  a  pre- 
sumption of  his  death,  within  the  rule  ap- 
plied in  Modem  Woodmen  v.  Gerdom,  72 
Kan.  391,  2  L.R.A.(N.S.)  809,  82  Pac.  1100, 
7  Ann.  Cas.  570,  id.  77  Kan.  401,  94  Pac. 
788,  and  Caldwell  v.  Modem  Woodmen,  89 
Kan.  11, 130  Pac.  642.  The  defendant  main- 
tains that  the  showing  failed,  chiefly  because 
it  did  not  appear  that  sufficient  diligence 
had  been  exercised  to  trace  and  discover  the 
missing  person.  We  think  there  was  evi- 
dence enough  on  that  point,  the  details  of 
which  need  not  be  stated,  to  take  the  case 
to  the  jury. 

4.  After  the  plaintiff's  husband  joined 
the  defendant  association  it  adopted  a  new 
by-law  in  these  words:  "Mysterious  disap- 
pearance or  unexplained  absence  of  a  mem- 
ber shall  never  be  considered  proof  or  evi- 
dence of  death  of  such  member." 

Complaint  is  made  of  the  giving  of  this 
instruction  regarding  it:  '*This  by-law  as 
far  as  it  controls  or  governs  the  action  of 
the  A.  O.  U.  W.  in  determining  whether  a 
member  is  dead  would  be  binding  but  you 
L.Rj^.l917C. 


are  instructed  that  no  by-law  of  the  associa- 
tion can  control  or  prevent  the  courts  and 
juries  from  applying  the  usual  rules  of  evi- 
dence in  the  trial  of  cases  coming<  properly 
before  them  and  in  arriving  at  a  verdict  you 
are  not  bound  thereby  and  may  disregard 
the  same." 

The  application  for  membership  contained 
an  agreement  to  comply  with  all  laws,  rules, 
and  regulations  thereafter  enacted  by  the 
order.  The  power  of  the  association  to 
make  the  by-law  in  question  binding  upon 
one  who  was  already  a  member  depends  up- 
on whether  or  not  it  was  reasonable  as 
applied  to  him.  Uhl  v.  Life  &  Annuity 
Asso.  97  Kan.  422,  165  Pac.  926.  If  it  were 
to  be  given  effect  in  the  trial  of  an  action 
brought  upon  the  beneficiary  certificate 
previously  issued  to  such  a  member,  it  would 
amount  to  a  declaration  of  a  rule  of  evi- 
dence to  be  applied  by  the  court  to  the  de- 
termination of  a  question  of  fact, — a  regu- 
lation of  the  amount  and  character  of  evi- 
dence by  which  such  fact  might  be  deter- 
mined. It  is  one  of  the  functions  of  a 
court,  where  the  rights  of  the  parties  to  a 
controversy  turn  upon  a  disputed  matter  of 
fact,  to  investigate  and  decide,  for  the  pur- 
pose of  that  case,  the  question  at  issue.  Its 
decision  may  be  mistaken,  but  it  is  binding 
on  the  parties  to  the  litigation  because  it  is 
necessary  that  some  final  settlement  of  the 
disagreement  should  be  had.  That  the  prob- 
ability of  correctness  may  be  increased,  rules 
of  evidence  which  experience  is  thought  to 
have  shown  to  be  salutarv  have  been  estab- 
lished.  One  of  them  is  that  the  unexplained 
absence  of  a  person  for  a  period  of  seven 
years,  during  which  time  he  has  not  been 
heard  from,  although  inquiries  concerning 
him  have  been  diligently  prosecuted,  is  suffi- 
cient to  raise  a  presumption  of  death.  The 
courts  do  not  assume  to  say  that  mere  ab- 
sence or  disappearance  shall  ever  be  given 
the  effect  of  death,  but  that  disappearance 
and  absence  for  a  fixed  period,  accompanied 
by  certain  other  circumstances,  may  consti- 
tute prima  facie  evidence  that  death  has 
actually  taken  place.  For  the  fraternal 
association  to  require  a  court  to  disregard 
that  rule  in  an  action  where  one  of  the 
issues  is  whether  a  member,  to  whom  it  had 
issued  a  certificate  payable  at  his  death,  is 
living  or  dead,  would  be  substantially  to  im- 
pose upon  that  tribunal  a  new  method  of 
procedure,  much  as  though  it  were  to  direct 
that  death  was  not  to  be  regarded  as  hav- 
ing taken  place  unless  it  should  be  proved 
beyond  a  reasonable  doubt,  or  by  the  testi- 
mony of  witnesses  who  saw  the  corpse  and 
identified  it  from  personal  acquaintance 
with  the  member.  We  think  such  a  regula- 
tion, as  applied  to  existing  certificates,  is 
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unreasonable,  and  therefore  transcends  tlie 
power  of  the  association. 

The  rule  as  to  the  circumstances  under 
which  unexplained  absence  shall  be  deemed 
to  raise  a  presumption  of  death  is  so  well 
settled  in  this  state  as  to  have  acquired 
substantially  the  force  of  a  statute.  It  has 
been  declar^  and  applied,  by  the  courts  and 
acquiesced  in  by  the  legislature.  Where 
the  rule  has  been  confirmed  by  statute,  by- 
laws similar  to  that  here  involved  have 
been  held  inoperative  as  to  certificates  al- 
ready in  existence  (Samberg  v.  Knights  of 
Modern  Maccabees,  158  Mich.  568,  133  Am. 
St.  Rep.  396,  123  N.  W.  25 ;  Sovereign  Camp 
W.  W.  V.  Robinson,  —  Tex.  Civ.  App.  — , 
187  S.  W.  215)  and  even  as  to  those  there* 
after  issued  (Supreme  Ruling,  F.  M.  C.  v. 
Hoskins,  -—  Tex.  Civ.  App.  — ,  171  S.  W. 
812;  Utter  v.  Travelers*  Ins.  Co.  65  Mich. 
545,  8  Am.  St.  Rep.  913,  32  N.  W.  816.  In 
the  case  last  cited  it  was  said:  ''Courts 
will  not  permit  the  course  of  justice,  upon 
trials  before  them,  to  be  stipulated  or  con- 
tracted  in  such  manner  as  to  defeat  the  ends 
to  be  subserved  by  such  trials.  The  parties 
to  the  contract  cannot  agree  to  oust  the 
courts  of  jurisdiction  over  such  contract. 
The  operation  of  this  clause,  requiring  direct 
and  positive  proof,  in  many  cases  would,  in 
effect,  preclude  the  court  from  jurisdiction 
and  bar  a  recovery.  If  they  can  make  this 
agreement,  they  can  also  stipulate  that  the 
evidence  must  come  from  certain  persons, 
or  make  any  agreement  they  see  fit,  controll- 
ing and  directing  the  course  of  proceeding 
upon  the  trial.  They  may  contract  in  rela- 
tion to  a  condition  precedent  before  bringing 
suit,  or  in  relation  to  anything  going  to  the 
remedy,  but  not  to  the  right  of  recovery 
itself."    p.  564. 

Upon  this  principle  it  has  been  decided 
that  a  mutual  insurance  association  may 
not,  by  any  regulation  it  can  adopt,  restrict 
the  right  of  the  holder  of  an  existing  policy 
to  sue  upon  it  in  any  court  to  which  the 
law  gives  him  access.  Eaton  v.  Inter- 
national Travelers'  Asso.  • —  Tex.  Civ.  App. 
—,  136  S.  W.  817 ;  Nute  v.  Hamilton  Mut. 
Ins.  Co.  6  Gray,  174.  In  the  case  last  cited 
the  by-law  appears  to  have  been  adopted 
prior  to  the  making  of  the  contract  sued 
upon. 

A  by-law  suspending  a  member  of  a  fra- 
ternal benefit  association  who  has  disap- 
peared, if  he  does  not  make  known  his  where- 


abouts within  a  stated  time,  has  been  keld 
to  be  enforceable  against  existing  members 
(Royal  Arcanum  v.  Vitsthum,  128  Md.  523, 
L.R J1.1917A,  179,  97  Atl.  923 ),  but  that  in- 
volves a  different  question. 

A  conclusion  contrary  to  that  we  have 
reached  was  announced  in  McCkivem  v. 
Brotherhood  of  Locomotive  Firemen  k  Engi- 
neers, 31  Ohio  C.  C.  243  (1910),  but  we  are 
not  satisfied  with  the  reasoning  employed. 
The  cases  there  cited  on  this  propositicm  did 
not  involve  any  question  of  retroactive  oper- 
ation. Moreover,  the  petition  in  that  case 
did  not  aver  that  the  insured  was  dead,  but 
merely  set  out  the  facts  as  to  his  absence 
for  seven  years.  A  by-law  providing  that  a 
benefit  association  should  not  be  liable  for 
disability  or  death  of  a  member  resulting 
from  the  discharge  of  firearms,  when  there 
was  no  other  witness  thereto,  was  held 
valid  as  to  existing  certificates  in  Moees  v. 
Illinois  Commercial  Men's  Asso.  189  111. 
App.  440.  But  that  decision  appears  to  have 
been  based  largely  upon  the  argument  in 
Roeh  V.  Business  Men's  Protective  Asso. 
164  Iowa,  199,  51  Ii.R.A.(N.S.)  221,  145  N. 
W.  479,  Ann.  Cas.  1915C,  813,  where  the  by- 
law was  in  force  when  the  certificate  was 
issued. 

In  Arold  v.  Supreme  Conclave,  I.  O.  H. 
123  Md.  675,  91  Atl.  829,  a  by-law  limiting 
the  time  within  which  an  action  might  be 
brought  was  held  to  be  enforceable  even 
with  respect  to  certificates  already  issued, 
but  the  question  there  discussed  was  wheth- 
er the  parties  to  a  contract  can,  by  an  agree- 
ment incorporated  therein,  shorten  the  stat- 
utory period  of  limitation;  the  i^uthorities 
cited  going  no  further  than  to  indicate  thst 
this  may  be  done.  The  right  of  a  fraternal 
benefit  association  to  fix  a  new  time  limit 
for  actions  on  outstanding  certificates  was 
denied  in  Rosenstein  v.  Court  of  Honor,  122 
Minn.  310,  142  N.  W.  331.  It  was  there 
stated,  however,  that,  so  far  as  the  record 
disclosed,  no  notice  of  the  change  had  ever 
been  given,  and  neither  the  insured  nor  tlie 
beneficiary  knew  of  it  prior  to  the  bringing 
of  the  action.  In  a  later  case  the  same  rule 
was  applied  without  reservation.  Kulberg 
v.  National  Ck>uncil,  K.  L.  S.  124  Minn.  437, 
145  N.  W.  120. 

The  judgment  is  found  to  be  sustainable 
upon  the  merits,  but,  for  the  reason  already 
stated,  the  appeal  is  dismissed. 


Annotatioii — ^Insurance:  yalidity  and  effect  of  by-law  of  miitual  benefit 
society  refusing  to  pay  benefit  upon  presumption  of  death  from  seven 
years'  absence. 


This  note  is  supplementary  to  the  an- 
notation accompanying  Keith  v.  Modem 
Woodmen,  L.R.A.1915B,  793. 
L.RJL.1917C. 


As  to  validity  and  efifect  of  by-law  of 
mutual  benefit  society,  suspending  mem- 
ber who  disappears,  see  annotation  to 
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Eoyal  Arcanum  ▼.  VitzthmDy  L.B.A. 
1917A,  182. 

For  validity  and  oonstmction  of  pro- 
vision requiring  the  fact  or  circum- 
stances of  loss  to  be  established  by  eye* 
witnesses,  see  annotation  to  Roeh  v. 
Business  Men's  Protective  Asso.  51 
L.R.A.(N.S.)  221. 

As  to  validity  of  retrospective  by-law 
or  other  rule  of  benefit  association  as  to 
manner  of  establishing  elaim,  see  anno- 
tation to  Monger  v.  New  Era  Asso.  24 
L.R.A.(N.S.)  1027. 

For  presumption  as  to  time  of  death  of 
one  presumed  to  be  dead  after  seven 
years'  absence  unheard  of,  see  annota- 
tion to  McLaughlin  v.  Sovereign  Camp, 
W.  W.  L.R.A.  1916B,  756,  and  earlier 
note  there  referred  to. 

It  will  be  noticed  from  the  earlier 
annotation  that  the  authorities  are  not 
altogether  in  harmony  upon  the  question 
now  under  consideration.  The  decision 
in  Hannon  v.  Grand  Lodge  A.  0.  U.  W. 
ante,  1029,  that  a  by-law  passed  after  the 
insured  became  a  member,  providing 
that  mysterious  disappearance  or  un- 
explained absence  should  never  be  con- 
sidered proof  or  evidence  of  death,  was 
unreasonable  and  did  not  prevent  the 
application  of  the  usual  rule  raising  a 
presumption  of  death  from  seven  years' 
absence,  is  supported  by  the  weight  of 
authority. 

It  will  be  observed  that  in  some  cases 
the  decisions  are  upon  the  fundamental 
ground  that  it  is  beyond  the  power  of  the 
association  to  make  a  by-law  opposed  to 
the  presumption  provided  by  law, — ^a 
ground  that  seems  to  be  equally  applica- 
ble whether  the  by-law  is  adopted  before 
or  after  the  issuance  of  the  certificate. 

This  was  the  position  taken  by  the 
court  in  Sovereign  Camp,  W.  W.  v. 
Robinson  (1916)  —  Tex.  Civ.  App.  — , 
187  S.  W.  215.  Although  the  by-law  in 
that  case  was  in  fact  adopted  after  the 
issuance  of  the  certificate,  which  pur- 
ported to  be  subject  to  subsequent  as  well 
as  existing  by-laws,  the  decision  was  not 
controlled  by  that  fact,  and  the  court 
conceded,  at  least  for  the  purposes  of  the 
case,  that,  regarding  the  by-law  as  one 
creating  a  rule  of  evidence,  it  would  not 
come  within  the  doctrine,  which  ap- 
parently obtains  in  Texas  that  even  a 
certificate  in  that  form  does  not  embrace 
a  radical  change  in  the  rights  of  the 
parties.  As  above  indicated,  the  decision 
was  put  upon  the  ground  that  the  by-law 
was  opposed  to  the  statutory  presump- 
tion, and  was  therefore  one  which  the 
association  could  not  lawfully  adopt; 
and  on  the  further  ground  that  the  by- 
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law  was  unreasonable,  and  its  enforee* 
ment  would  have  not  only  the  effect  to 
render  nugatory  a  salutary  statute,  but 
the  further  effect  of  ^'making  it  practic* 
ally  impossible  to  make  proofs  of  death 
in  eases  within  the  occasional  experience 
of  men." 

And  the  same  result  was  reached  in 
National  Union  v.  Sawyer  (1914)  42 
App.  D,  C.  475.  In  this  case  also  the  by- 
law was  in  fact  adopted  after  the  certifi- 
cate was  issued,  but  the  decision  was  put 
upon  the  broad  ground  that  the  as-^ 
soeiation  had  no  power  to  change  the 
statutory  presumption. 

And  in  Supreme  Ruling,  F.  M.  C.  v. 
Hoskins  (1914)  —  Tex.  Civ.  App.  — ,  171 
S.  W.  812,  a  by-law  existing  at  the  time 
the  contract  of  insurance  was  made,  pro- 
viding that  the  absence  or  disappearance 
of  a  member  from  his  last  known  place 
of  residence  for  any  length  of  time 
should  not  be  evidence  of  his  death,  and 
that  no  right  should  accrue  under  the 
certificate  lor  any  benefit  be  paid  until 
conclusive  proof  had  been  made  of  a 
member's  death,  aside  from  any  presump- 
tion that  might  arise  by  reason  of  his 
absence,  was  held  contrary  to  the  terms 
of  a  statute  which  provided  for  proof  of 
death  by  showing  seven  years'  absence 
without  being  heard  from.  The  court 
said:  '^As  the  courts  are  required,  as  a 
part  of  their  duty,  to  enforce  the  stat- 
utes as  the  law  prescribes  shall  be  done, 
a  failure  of  the  court  to  apply  the  stat- 
ute mentioned  to  the  facts  of  this  case 
would  be  allowable  only  upon  the  ground 
that  the  parties  had  the  legal  right  of 
contract  in  respect  to  the  proof.  It  is 
generally  said  that  no  person  has  a  vest- 
ed right  in  rules  of  evidence.  Cooley, 
Const.  Lim.  7th  ed.  624;  3  Page,  Contr. 
§  1765.  The  reason,  therefore,  as  laid 
down  in  Cooley,  supra,  is  because  Hhe 
rules  of  evidence  pertain  to  the  remedies 
which  the  state  provides  for  its  citizens, 
and  generally  in  legal  contemplation 
neither  enter  into  and  constitute  any 
part  of  any  contract,  nor  can  be  regarded 
as  being  the  essence  of  any  right  which 
a  party  may  seek  to  enforce.'  As  it  is 
correct,  according  to  the  rule,  that  no 
person  has  a  vested  right  in  the  rules 
of  evidence,  and  it  cannot  be  regarded  as 
constituting  any  part  of  a  private  con- 
tract, then  it  would  follow  that  parties 
may  not  go  to  the  extent  of  making  a 
valid  term  of  private  contract  which  has 
the  effect  of  making  ineffective  an  ex- 
isting statute  declaring  the  legal  conse- 
quence that  attaches  to  proof  of  certain 
facts." 

The  decision  in  McGbvem  v.  Brother- 
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hood  of  Locomotive  Firemen  &  Engi- 
neers (1909)  31  Ohio  C.  C.  243,  set  out 
in  the  earlier  annotation,  where  a  conelu- 
sion  contrary  to  that  in  Haknok  v. 
Grand  Lodge,  A.  0.  U.  W.  ante,  1029,  was 
reached,  was  aMrmed  without  opinion  in 
(1911)  85  Ohio  St.  460,  98  N.  E.  1128. 

And  in  harmony  with  the  decision  in 
the  McGovem  Case,  it  was  held  in  Kelly 
V.  Supreme  Council,  C.  M.  B.  A.  (1899) 
46  App.  Div.  79,  61  N.  Y.  Supp.  394, 
where  a  benefit  certificate  was  issued 
and  accepted  subject  to  the  constitution 
and  by-laws,  which  provided  that  no  time 
of  absence  or  disappearance  on  the  part 
of  a  member,  without  proof  of  actual 
death,  should  warrant  a  recovery,  that 
these  provisions  were  not  illegal,  incon- 
sistent with  the  purpose  for  which  the 
certificate  was  issued,  repugnant  to  law, 
or  against  public,  policy,  or  unreason- 
able. The  court  stated  that  the  parties 
had  a  legal  right  to  agree  as  to  proof 


which  should  be  furnished  concerning 
the  insured's  death,  and  that  the  pre- 
sumption of  death  from  seven  years'  ab- 
sence was  a  rule  of  evidence  the  parties 
had  a  perfect  right  to  agree  should  not 
apply. 

In  Linneweber  v.  Supreme  Council,  C. 
K.  A.  (1916)  30  CaL  App.  315, 158  Pac 
229,  a  provision  regulating  proof  of 
death,  in  force  at  the  time  a  member 
disappeared,  was  held  to  control  in  an 
action  to  recover  the  benefit,  and  not  an 
amendment  made  aft^r  the  date  of  his 
disappearance,  which  provided  that  if 
a  member  disappeared  from  his  home  or 
state  there  should  be  no  presumption  of 
his  death,  but  that  if,  after  seven  years, 
dating  from  his  disappearance,  the  bene- 
ficiary should  establish  the  fact  of  death 
of  the  member  in  a  court  of  record  in 
a  proceeding  to  which  the  insurer  was 
a  party,  the  benefit  should  be  paid. 

J.  T.  W. 
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STATE  OF  KANSAS  EX  REL.  S.  M. 
BREWSTER,  Attorney  General, 

v. 

FRED  W.  KNAPP,  State  Auditor. 
(99  Kan.  852,  163  Pac.  181.) 

Ijeglslature  ^-  power  of. 

1.  The  doctrine  is  reiterated  that  the 
legislature  has  no  inherent  power,  but  only 
such  as  it  derives  from  the  people  through 
the  Constitution. 

For  other  cases,  see  Legislature^  II.  in  Dig, 
1^2  2^.  8. 

Appropriation  —  for  roads. 

2.  Section  8  of  article  11  of  the  Constitu- 
tion is  equally  binding  on  every  member  of 
each  of  the  three  coequal  and  co-ordinate 
departments  of  state  government,  and  pre- 
cludes the  appropriation  of  the  state's 
money  to  aid  in  the  construction  of  public 
roads. 

For  other  cases,  see  Public  Money,  II,  a,  in 
Dig,  1-52  N,  8, 

Same  »  validity  of  statnte. 

3.  House  Bill  No.  4,  Laws  of  1917,  is  by 
reason  of  the  prohibition  expressed  in  §  8, 
art.  11,  unconstitutional  and  void. 

For  other  cases,  see  Public  Money,  IL  a,  in 
Dig,  1-52  N,  8, 

(February  17,  1917.) 

Headnotes  by  West,  J. 

Note.  ~-  For  construction  or  improvement 
of  highway  as  an  "internal  improvement" 
within  the  meaning  of  a  constitutional  pro- 
hibition against  the  state  engaging  in  or 
aiding  internal  improvements,  see  annota- 
tion following  this  case,  poet,  1038. 
L.RJL.1917C. 


APPLICATION  for  a  writ  of  mandanraa 
to  compel  the  state  auditor  to  ieaue  a 
warrant  upon  the  state  treasurer  in  accord- 
ance with  the  provisions  of  an  act  making 
an  appropriation  to  aid  in  the  improvement 
of  country  roads.    Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  M.  Brewster,  Attorney  Grener- 
al,  W.  P.  Montgomery,  and  John  A.  Hall, 
for  plaintiff: 

Public  roads  are  not  internal  improve- 
ments such  as  contemplated  by  §  8  of  article 
11  of  the  Kansas  Constitution,  but  are 
public  improvements  which  it  is  the  duty 
of  the  state  to  provide  and  maintain. 

State  ex  rel.  Coleman  v.  Kelly,  71  Kan. 
811,  70  L.R.A.  450,  81  Pac.  450,  6  Ann.  Cas. 
298;  State  ex  rel.  Jones  v.  Froehlich,  115 
Wis.  32,  58  L.R.A.  757,  96  Am.  St.  Rep. 
894,  91  N.  W.  116;  Leavenworth  County  v. 
Miller,  7  Kan.  479,  12  Am.  Rep.  426;  State 
ex  rel.  St.  Joseph  &  D.  C.  R.  Co.  v.  Nemaha 
County,  7  Kan.  542;  State  ex  rel.  Atty. 
Gen.  V.  Shawnee  County,  28  Kan.  431 ;  State 
V.  Atkin,  64  Kan.  174,  97  Am.  St.  Rep.  343, 
67  Pac.  619;  Atkin  v.  Kansas,  191  U.  8. 
207,  48  L.  ed.  148,  24  Sup.  Ct.  Rep.  124; 
Bonsai  v.  Yellott,  100  Md.  481,  69  L.R.A. 
914,  60  Atl.  593;  Rippe  v.  Becker,  56  Minn. 
112,  22  L.R.A.  857,  57  N.  W.  331. 

Mr.  F.  S.  Jackson,  for  defendant: 

The  act  in  question  appropriates  the  sum 
of  $5,000  "for  the  purpose  of  aiding  in  the 
improvement  of  country  roads."  This 
appropriation,  if  roads  are  internal  improve- 
ments, makes  the  state  a  party  to  carrying 
them  on. 

State  ex  rel.  Jones  v.  Froehlich,  116  Wit. 
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82,  68  L.K.A.  757,  95  Am.  St.  Rep.  80i,  91 
N.  W.  115;  Cooke  v.  Iverson,  108  Minn.  388, 
52  L.R.A.(N.S.)  415,  122  N.  W.  251. 

Public  roads  are  internal  improvements. 

Atty.  Gen.  ex  rel.  Barbour  y.  Pingree 
(Oren  ex  rel.  Barbour  v.  Pingree)  120  Mich. 
550,  46  L.R.A.  407,  79  N.  W.  814 ;  Rippe  v. 
Becker,  56  Minn.  112,  22  L.R.A.  857,  57  N. 
W.  331;  Davidson  v.  Ramsey  County,  18 
Minn.  482,  Gil.  432;  Guernsey  v.  Burling- 
ton, 4  DHL  372,  Fed.  Oas.  No.  5,855 ;  Burling- 
ton Twp.  v.  Beasley,  94  U.  S.  310,  24  L.  ed. 
161;  Leavenworth  County  v.  Miller,  7  Kan. 
479, 12  Am.  Rep.  425;  Wetumpka  v.  Winter, 
29  Ala.  660. 

Mr.  Jobn  Ij«  Hunt,  amicus  curie. 

West,  J.,  delivered  the  opinion  of  the 
court: 

The  present  legislature  passed  House  Bill 
No.  4,  entitled,  "An  Act  Making  an  Appro- 
priation to  Aid  in  the  Improvement  of 
Country  Roads,"  appropriating  $5,000  for 
the  purpose  of  aiding  in  the  improvement  of 
country  roads  hereafter  improved  under  the 
Hodges  Road  Law,  Laws  1909  (ehap.  201, 
Gen.  Stat  1915,  §§  8815  et  seq.  as  amended 
by  Laws  1911,  chap.  249,  Gen.  Stat.  1915, 
§§  8820,  8822-8824),  at  the  rate  of  $100 
for  each  mile,  or  major  fraction  thereof  of 
such  roads,  payable  after  the  allowance  of 
a  petition  for  such  improvement  by  the 
board  of  county  commissioners.  The  clerk 
of  Shawnee  county  presented  to  the  state 
auditor  a  voucher  for  $200  for  aiding  in  the 
construction  and  improvement  of  2  miles  of 
the  West  Tenth  Avenue  road.  The  auditor 
refused  to  honor  the  claim  on  the  ground 
that  the  act  is  void  because  violative  of 
§  8  of  article  11  of  the  Constitution. 

The  state,  on  the  relation  of  the  attorney 
general,  brings  this  action  to  compel  the 
auditor  to  issue  a  warrant  as  demanded  by 
the  county  clerk.  The  sole  question  is  the 
constitutionality  of  the  act  under  which  the 
claim  is  made. 

In  the  ordinance  of  acceptance  preceding 
the  preamble  to  the  Constitution  provisions 
are  made  for  the  erection  and  maintenance 
of  a  state  university  ( §  2 ) ;  for  the  erection 
of  public  buildings  ( §  3 ) ;  for  the  erection 
and  maintenance  of  charitable  and  benev- 
olent institutions  (§  4) ;  and  for  "works  of 
public  improvement"  (§5).  Section  20  of 
the  Bill  of  Righto  is  in  these  words:  "This 
enumeration  of  rights  shall  not  be  construed 
to  impair  or  deny  others  retained  by  the 
people;  and  all  powers  not  herein  delegated 
remain  with  the  people." 

Section  1  of  article  7  of  the  Constitution 
requires  the  state  to  foster  and  support  in- 
stitutions for  the  benefit  of  the  insane,  blind, 
deaf,  and  dumb,  "and  such  other  benevolent 
institutions  as  the  public  good  may  re- 
L.R.A.1917C. 


quire."  Section  2  enjoins  the  establishment 
of  a  penitentiary.  Section  5  of  article  11 
authorizes  the  state  to  contract  public  debts 
for  "making  public  improvements." 

After  all  these  provisions  comes  §  8  of 
article  11,  expressly  forbidding  the  state 
to  be  a  party  in  carrying  on  any  works  of 
internal  improvement.  It  needs  no  argu- 
ment to  show  that  public  buildings  are  not 
internal  improvements;  for  the  former  are 
repeatedly  and  clearly  permitted,  while  the 
latter  are  as  plainly  prohibited.  In  the  act 
of  admission  approved  January  29,  1861 
(Gen.  Stat.  1915,  §§  288-292),  it  was  pro- 
vided that  ten  sections  of  land,  to  be  selected 
by  the  governor,  be  granted  to  the  state  for 
the  purpose  of  "completing  the  public  build- 
ings or  for  the  erection  of  others  at  the  seat 
of  government"  (§  3,  subd.  3) ;  that  5  per 
cent  of  all  sales  of  all  public  land  lying 
within  the  state  which  should  be  sold  by 
Congress  after  the  admission  of  the  state 
into  the  Union  "shall  be  paid  to  said  state 
for  the  purpose  of  making  public  roads  and 
internal  improvemento,  or  for  other  pur* 
poses,  as  the  legislature  shall  direct"  (subd. 

6). 

In  Leavenworth  County  v.  Miller,  7  Kan. 
479, 12  Am.  Rep.  425,  it  was  held  that,  while 
the  state  could  not  in  ito  sovereign  capacity 
aid  in  the  construction  of  roads,  it  could 
authorize  its  subordinate  political  sub- 
divisions so  to  do.  The  first  sentence  of  the 
second  paragraph  of  the  syllabus  may  with 
propriety  be  quoted  here:  "The  legislature 
have  no  inherent  power,  but  all  their  power 
is  derived  from  the  people  through  the  Con- 
stitution of  the  state." 

Paragraph  3:  "The  legislature  cannot 
exercise  any  power  retained  by  the  people, 
or  not  delegated  by  the  people  to  the  legis- 
lature." 

It  was  pointed  out  in  paragraph  13  of  the 
syllabus  that  "the  ultimate  object  of  the 
government  in  granting  mimicipal  aid  to 
railroads  is  to  Increase  the  facilities  for 
travel  and  transportation  from  one  part  of 
the  country  to  the  other,  which  object  is  in 
its  nature  a  public  purpose." 

In  the  opinion,  7  Kan.  492,  in  discussing 
§  8  of  article  11,  it  was  said:  "The  people 
as  individuals  are  the  original  elements  out 
of  which  the  state  is  composed,  and  each 
individual  is  as  much  a  part  of  the  state 
as  any  corporation,  public  or  private.  And 
we  suppose  it  will  hardly  be  contended  that 
the  people  of  the  state  as  individuals  could 
not  engage  in  any  work  of  internal  improve- 
ment. But  a  distinction  may  be  made  be- 
tween the  people  as  individuals  and  as 
organized  into  corporations.  The  people  as 
individuals  do  not  obtain  their  power  from 
the  state;  their  power  is  original  and  in- 
*  herent,  while  the  power  of  cori>orationB  is 
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obtained  entirely  from  the  state,  and  is  pure- 
ly derivative  and  delegated.  .  .  .  The 
state  as  a  state  is  absolutely  prohibited 
from  engaging  in  any  works  of  internal  im- 
provement. We  will  concede  that  this  pro- 
hibition does  not  extend  to  the  building  of  a 
state  house,  penitentiary,  state  university, 
and  such  other  public  improvements  as  are 
used  exclusively  by  and  for  the  state  as  a 
sovereign  corporation ;  but  it  does  extend  to 
every  other  species  of  public  improvement. 
It  certainly  extends  to  the  construction  of 
every  species  of  public  improvement  which 
is  used  or  may  be  used  by  the  public  general- 
ly,— by  any  and  every  private  individual 
who  may  choose  to  use  it,  such  as  public 
roads,  bridges,"  etc. 

While  it  may  be  asserted  that  these 
expressions  were  not  essential  to  the  deter- 
mination of  the  question  before  the  court,  it 
must  be  conceded  that  they  voiced  the  un- 
derstanding at  that  time,  1871,  of  the  mean- 
ing to  be  ascribed  to  the  words  used  by  the 
framers  of  the  Constitution,  when,  after 
much  discussion,  amendment,  and  debate, 
the  language  of  §  8  of  article  11  was  finally 
adopted.  Mr.  Justice  Brewer,  dissenting 
from  a  similar  opinion  in  State  ex  rel.  St. 
Joseph  &  D.  C.  R.  Co.  v.  Nemaha  County, 
7  Kan.  542,  among  other  things,  said: 

'^The  Constitution  creates  legislature, 
courts,  and  executive.  It  defines  their 
limits;  grants  their  powers.  It  should 
always  be  construed  as  a  grant."  7  Kan. 
554. 

"But  it  is  said  that  it  is  the  duty  of  the 
government  to  furnish  means  of  communi- 
cation from  one  part  of  the  state  to  another, 
that  in  discharging  this  duty  it  is  not 
limited  to  the  old-fashioned  dirt  road,  but 
ipay  make  use  of  the  modem  appliances  for 
facilitating  such  communication,  and  that, 
if  individuals  take  this  duty  off  its  hands, 
it  may  properly,  out  of  the  public  funds, 
assist  these  individuals  in  discharging  that 
duty.  It  is  singular  evidence  of  the  exist- 
ence of  this  duty  that  the  people  of  Kansas, 
in  framing  their  Constitution,  forbade  the 
state  to  discharge  it.  Article  11,  §  8:  *The 
state  shall  never  be  a  party  in  carrying  on 
any  works  of  internal  improvement.'  *'  7 
Kan.  670,  571. 

In  State  ex  rel.  Coleman  v.  Kelly,  71  Kan. 
811,  70  L.R.A.  450,  81  Pac.  450,  457,  6  Ann. 
Cas.  208,  holding  the  Oil  Refinery  Act  to  be 
in  violation  of  the  provision  in  question,  it 
was  said:  'This  or  similar  provisions  are 
found  in  the  Constitutions  of  nearly  all  the 
states.  The  history  of  those  states  that 
have  engaged  in  works  of  internal  improve- 
ment under  Constitutions  which  contain  no 
such  inhibition,  as  well  as  those  whose  Con- 
stitutions contain  provisions  authorizing  the 
L.RA.1917C. 


state  to  engage  in  such  works,  is  not  only 
interesting,  but  instructive."    p.  830. 

After  quoting  (p.  831)  from  Atty.  Gen. 
ex  rel.  Barbour  v.  Pingree  (Oren  ex  rel. 
Barbour  v.  Pingree)  120  Mich.  550,  46 
L.R.A.  406,  79  N.  W.  814,  the  court  said: 
"As  expressed  by  the  attorney  general  in 
his  brief,  referring  to  this  history  of  such 
legislation,  'this  evolution  of  the  Constitu- 
tion had  already  taken  place  and  was  writ- 
ten history  at  the  time  our  own  funda- 
mental law  was  framed  ;*  and  to  this  we  may 
add  that  the  members  of  our  constitutional 
convention  were  perfectly  familiar  with  the 
history  of  the  section  now  under  considera- 
tion when  they  wrote  our  Constitution."  p. 
833. 

In  State  v.  Lawrence,  79  Kan.  284,  100 
Pac.  485,  502,  in  the  concurring  opinion  by 
Mr.  Justice  Benson,  it  was  said  concerning 
the  provision  prohibiting  the  conferring  of 
corporate  power:  "Another  constitutional 
inhibition  is:  The  state  shall  never  be  a 
party  in  carrying  on  any  works  of  intonal 
improvement.'  Article  11,  §  8.  Concerning 
this  restriction  it  was  said,  in  State  ex  rel. 
Coleman  v.  Kelly,  71  Kan.  811,  70  L.R.A. 
450,  81  Pac.  450,  6  Ann.  Cas.  298,  that  no 
circumstances  can  arise  which  will  justify 
its  violation  by  any  governmental  depart- 
ment. The  language  of  the  section  under 
consideration  here  is  as  clear,  strong,  and 
explicit  as  that  quoted  above.  Both  are 
wise  restrictions  upon  legislative  power,  to 
which  all  in  authority  should  yield  prompt 
obedience."    p.  281. 

We  are  aware  that  Maryland  has  taken 
a  different  view.  Bonsai  v.  Yeltott,  100  Md. 
481,  69  L.R.A.  914,  60  Atl.  593.  Turning, 
however,  to  volume  4  of  Words  and 
Phrases,  3718  et  seq.,  we  find  that  the  term 
"internal  improvement"  has  been  held  to 
include  a  wagon  bridge  across  the  Platte 
river,  public  bridges,  a  water  gristmill,  an 
irrigation  system,  a  petroleum  pipe  line, 
water  power,  roads,  and  highways.  In 
Cooke  V.  Iverson,  108  Minn.  388,  62  L.R.A. 
(N.S.)  415,  122  N.  W.  261,  certain  acts 
of  the  Minnesota  legislature  purporting  to 
appropriate  money  for  the  building  and 
repairing  of  roads  and  bridges  were  held 
unconstitutional  for  the  reason  that  they 
violated  sections  of  the  Minnesota  Constitu- 
tion forbidding  the  state  to  be  a  party  to 
the  carrying  on  of  internal  improvement, 
and  another  section  touching  the  matter  of 
state  aid  in  the  construction  of  public  high- 
ways and  bridges.  In  regard  to  the  former 
it  was  said:  "It  is  a  significant  fact  that 
from  the  adoption  of  our  Constitution  to  the 
year  1907,  with  only  sporadic  exceptions 
(see  Sp.  Laws  1868,  chap.  140,  p.  446),  no 
appropriations  were  made  from  the  general 
revenue  fund  of  the  state  for  the  construe- 
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tion  or  repair  of  roads  aad  bridges,  huxt 
that  all  appropriatiouB  for  such  purposes 
were  made  from  funds  accruing  from  grants 
of  land  and  other  property  donated  to  the 
state  in  aid  of  works  of  internal  improve- 
ment within  the  state;  or,  in  other  words, 
for  nearly  half  a  century  after  the  adoption 
of  the  Constitution  the  work  of  constructing 
and  repairing  of  roads  and  bridges  was  left 
to  the  counties,  towns,  and  other  munici- 
palities of  the  state,  as  was  the  case  when 
the  Constitution  was  framed  and  adopted. 
This  practical  construction  of  §  5,  art.  9, 
of  the  Constitution,  and  the  subsequent 
amendments  we  have  referred  to  are  entitled 
to  great  weight  in  considering  the  validity 
of  the  statutes  here  in  question.  It  is  ob- 
vious from  a  mere  reading  of  §  5  that,  if 
the  term,  'works  of  internal  improvements, 
used  therein,  includes  public  roads  and 
bridges,  the  statutes  are  void ;  for  they  make 
the  state  a  party  in  carrying  on  a  work  of 
internal  improvement  which  is  forbidden  by 
the  Constitution.  If  one  furnishes  the 
money  and  directs  the  execution  of  an  enter- 
prise, he  is  a  party  in  carrying  it  on.  Now, 
when  our  Constitution  was  framed  and 
adopted,  the  term,  Svorks  of  internal  im- 
provement,' was  well  understood  by  the 
people,  statesmen,  and  jurists  to  include, 
whatever  else  was  embraced  therein,  the  con- 
struction of  public  highways.  .  .  .  When 
the  language  of  the  Constitution  is  positive 
and  free  from  all  ambiguity,  courts  are  not 
at  liberty,  by  a  resort  to  the  refinements  of 
legal  learning,  to  restrict  its  obvious  mean- 
ing to  avoid  the  hardships  of  particular 
cases.  We  must  accept  the  Constitution  as 
it  reads  when  its  language  is  unambiguous, 
for  it  is  the  mandate  of  the  sovereign 
power."    108  Minn.  396. 

This  decision  was  rendered  in  1909,  and 
its  reasoning  and  language  are  most  applica- 
ble here. 

We  know  that  rivers  like  the  Kansas  and 
the  Marais  Des  Cygnes  in  times  of  high 
water  change  their  channels  and  cause  great 
destruction  along  their  valleys  by  reason  of 
their  crooked  courses.  It  would  seem  the 
most  patent  and  plausible  scheme  of  public 
welfare  for  the  state  to  appropriate  money 
to  straighten  these  channels  where  their 
bends  and  sinuosities  are  so  marked.  After 
the  flood  of  1903,  which  brought  such 
devastation  along  the  Kansas  river,  it  would 
have  seemed  the  most  natural  thing  imagin- 
able for  the  state  to  enter  upon  the  work  of 
protecting  this  great  valley  from  similar 
disasters  in  the  future.  But,  as  the  last 
situation  was  left  to  be  controlled  by  the 
formation  of  a  local  drainage  board,  so  the 
two  other  suggested  situations  must  be  left 
L.RJ^.1917C. 


out  of  the  category  of  things  which  the  state 
can  do,  for  the  all-sufficient  reason  that  in 
entering  upon  such  task,  beneficial  as  it 
t  might  be,  the  state  would  become  a  party  in 
carrying  on  a  work  of  internal  improvement. 

Whether  this  provision  was  placed  in  the 
Constitution  because  the  framers  had  some 
regard  for  the  consideration  that  it  would 
hardly  be  fair  to  tax  the  people  of  southern 
Kansas  for  a  road  across  the  northern  half 
of  the  state,  or  whether  they  were  actuated 
more  by  the  general  knowledge  of  the  dis- 
asters which  had  come  upon  various  states 
of  the  Union  by  reason  of  attempts  to  carry 
on  works  of  internal  improvement  like 
canals  and  systems  of  highways,  we  know 
that  such  an  element  of  unfairness  inheres 
in  the  matter,  ^at  such  historical  disaster 
had  become  known  and  read  of  all  men,  and 
that  after  great  consideration  and  delibera- 
tion the  plain  words  of  §  8  were  chosen. 
We  also  know  that  for  more  than  fifty  years 
by  continued  construction  and  by  common 
consent  the  power  sought  to  be  exercised  by 
the  legislature  in  the  enactment  of  House 
Bill  No.  4  has  been  denied  that  body.  These 
are  the  compelling  exigencies  which  confront 
us  and  which  are  so  imperative  that  it  would 
be  of  no  avail  to  answer  in  detail  the  various 
points  and  authorities  suggested  and  cited 
by  counsel  in  their  able  and  admirable  pre- 
sentation of  the  other  view. 

It  was  said  by  Mr.  Justice  Allen  in  Re 
Sims,  54  Kan.  1,  26  L.R.A.  110,  45  Am.  St. 
Rep.  261,  37  Pac.  136,  in  discussing  the  sep« 
aration  of  the  three  departments  of  govern- 
ment under  our  Constitution,  that  ''the  ad- 
vancement in  the  science  of  government 
made  in  modern  times  is  due  to  the  separa- 
tion of  the  three  great  co-ordinate  depart- 
ments."   p.  6. 

Every  member  of  each  of  these  three  co- 
equal and  co-ordinate  departments  of  gov- 
ernment must  as  a  prerequisite  qualification 
for  the  discharge  of  his  duties  take  an  oath 
that  he  will  support  the  Constitution  of 
the  state  of  Kansas  (Gen.  Stat.  1916,  § 
6749).  In  State  ex  rel.  Godard  v.  Johnson, 
61  Kan.  803,  49  L.R.A.  662,  60  Pac.  1072, 
Mr.  Justice  William  R.  Smith,  speaking  for 
the  court,  quoting  from  Mr.  Justice  Allen 
in  the  Davis  Case,  58  Kan.  368,  49  Pac.  160, 
said:  "The  fundamental  law  embodied  in 
the  Constitution  binds  all  departments  of 
the  government  and  fixes  the  limits  of  their 
powers.  To  its  mandates  all  must  yield 
obedience;  for  it  is  superior  to  any  and  all 
agencies  created  under  it."     p.  814. 

Section  8  of  article  11  is  the  mandate  of 
the  people  in  their  sovereign  capacity  and 
must  be  obeyed. 

The  writ  is  therefore  denied. 
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ANNOTATION— HIGHWAY  AS  AN  INTERNAL  IMPROVEMENT. 


Aiinotation — Constructiaii  or  improvenient  of  Ui^way  at  an  'Eternal 
improvement"  within  the  meaning  of  a  constitutional  pro*-^*^ — 
against  the  state  engaging  in  or  aiding  internal  improvements. 


As  shown  in  the  opinion  in  State  ex 
REL.  Brewster  v.  Knapp,  ante,  1034,  the 
supreme  court  of  Maryland  (Bonsai  v. 
Yellott  (1905)  100  Md.  481,  69  L.R.A. 
914,  60  Atl.  593)  has  decided  that  a 
public  highway  is  not  an  "internal  im- 
provement" within  the  meaning  of  a 
constitutional  prohibition  against  the 
state  aiding  internal  improvements,  while 
the  supreme  court  of  Minnesota  (Cooke 
V.  Iverson  (1909)  108  Minn.  388,  62 
L.R.A.(N.S.)  415,  122  N.  W.  251)  has 
come  to  an  opposite  conclusion. 

The  supreme  court  of"  Maryland  ad- 
mits that  "public  roads  may  be,  and  un- 
questionably generally  are,  'internal 
improvements,'  but  when  the  general 
assembly  has  been  prohibited  for  more 
than  half  a  century  from  in  any  mode  in- 
volving the  state  in  the  'construction  of 
works  of  internal  improvement  or  grant- 
ing any  aid  thereto  which  will  involve 
the  faith  or  credit  of  the  state  or  making 
any  appropriation  therefor,'  the  question 
is  not  whether  that  term  can  include 
'public  roads,'  but  whether  it  was  intend- 
ed to  and  did  do  so  as  used  by  the  fram- 
ers  of  the  Constitution  and  the  people 
who  adopted  it."  The  court  then  reviews 
the  history  of  the  constitutional  pxovi- 
sion,  and  states  that  before  its  adoption 
the  state  was  engaged  in  aiding  canals, 
railroads,  possibly  turnpikes,  and  similar 
internal  improvements,  a  policy  which 
resulted  disastrously  to  the  state.  Short- 
ly after  it  was  proved  that  the  policy 
thus  pursued  was  disastrous  the  consti- 
tutional convention  met  and  submitted 
the  provision  in  question.  The  court 
concludes  that  "it  is  certain  that  its  mem- 
bers and  the  people  had  in  mind  the  char- 
acter of  'internal  improvements'  which 
had  been  so  disastrous  to  the  state,  and 
it  would  seem  to  be  equally  clear  that 


they  did  not  refer  to  th^  ordinary  'public 
roads'  which  the  public  authorities  alone 
construct."  Accordingly,  the  statute  in 
question,  which  provided  for  state  aid  to 
counties  in  the  construction  of  roads  by 
paying  not  exceeding  oiie  half  the  total 
cost  and  expenses  of  the  road  built,  the 
counties  to  pay  the  other  half,  and  the 
road  so  constructed  to  be  thereafter  a 
county  road  with  the  duty  upon  the  coun- 
ty of  keeping  it  in  regular  order,  was 
sustained. 

The  supreme  court  of  Minnesota  re- 
views the  policy  of  that  state  with  ref- 
erence to  public  highways  and  concludes : 
"now  when  our  Constitution  was  framed 
and  adopted  the  term,  'works  of  internal 
improvement,'  was  well  understood  by 
the  people,  statesmen,  and  jurists  to  in- 
clude, whatever  else  was  embraced  there- 
in, the  construction  of  public  highways." 
It  is  then  stated  that  "it  cannot  be  as- 
sumed that  the  framers  of  the  Constitu- 
tion and  the  people  who  adopted  it  did 
not  intend  that  which  is  the  plain  im- 
port of  the  language  used."  According- 
ly, the  statute  in  question,  which  made 
an  annual  appropriation  out  of  the  gen- 
eral revenue  fund  of  the  state  to  aid  in 
building  and  repairing  highways  and 
bridges,  and  provided  for  the  distribu- 
tion of  the  appropriation  to  the  several 
counties  of  the  state  for  that  purpose, 
was  held  in  violation  of  the  constitution- 
al provision. 

A  good  general  discussion  of  what  con- 
stitutes works  of  internal  improvement 
is  found  in  the  case  of  Rippe  v.  Becker, 
22  L.R.A.  867,  dealing  with  the  validity 
of  a  statute  providing  for  the  building 
of  a  state  elevator. 

See  note  to  State  ex  rel.  Jones  v. 
Froehlich,  58  L.R.A.  757,  on  levees  as 
public  improvement.  W.  A.  E. 
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OHIO  VALLEY  ELECTRIC  RAILWAY 

COMPANY,  Appt., 

▼. 

CORA    SCOTT. 

(172  Ky.  183,  189  S.  W.  7.) 

Xnisance  —  property  on  street  car  track 
^  destruction  — -  liability. 

1.  A    street   railway    company   is   liable 
for   destroying   a  cottage   deposited   by  a 


flood  upon  its  tracks  so  as  to  obstruct  pas- 
sage, ii  it  could  have  been  moved  off  in 
little  more  time  than  its  destruction  re- 
quired. 

For  other  cases,  see  Nuisances,  II,  c,  in  Dig. 
1-52  N,  8. 

Same  ^  placing  on  owner's  property. 

2.  A  railway  company  is  not,  in  remov- 
ing a  cottage  which  has  been  washed  upon 
its  tracks  by  a  flood,  bound  to  restore  it  to 
the  lot  of  its  owner. 
For  other  cases,  see  Nuisances,  II»  o,  in  Dig. 

1-52  N.  8. 


Note.  —  As  to  liability  of  private  person  I  sance,   see  annotation  following  this  case, 
for  damages  to  property  in  abating  a  nui-  '  post,  1042. 
L.RA.1917C. 
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Damases  —  destruction  of  building  — 
ownership  of  lot. 

3.  The  ituct  that  the  owner  of  a  cottage 
washed  onto  a  street  railway  track  by  a 
flood  owned  a  lot  in  the  vicinity  to  which 
the  building  could  have  been  moved  cannot 
be  taken  into  consideration  upon  the  ques- 
tion of  damages  for  destroying  the  build- 
ing to  get  it  out  of  the  way. 

For  other  cases,  see  Danmges,  III,  /,  in  Dig. 
i-58  N.  8. 

Same  —  measure. 

4.  The  measure  of  damages  for  need- 
lesaly  destroying  a  cottage  washed  by  a 
flood  onto  street  railway  &acks  is  the  dif- 
ference between  the  reasonable  value  of 
the  building  just  prior  to  its  destruction 
less  what  it  would  reasonably  cost  to  move 
it,  and  the  value  of  the  materials  left  after 
its  destruction. 

For  other  cases,  see  Damans,  III,  j,  in  Dig. 
1-52  N.  8. 

Same  —  cost  of  construction.  « 

6b  The  cost  of  construction  cannot  be  con- 
sidered in  fixing  the  damages  for  destroy- 
ing a  cottage  washed  upon  a  railroad  track 
by  a  flood,  if  the  flood  had  broken  down 
portions  of  it  and  warped  the  building  so 
that  many  of  its  parts  had  become  un- 
fastened. 
For  other  cases,  see  Damages,  III.  j,  in  Dig, 

1-52  N.  a. 

(November  14,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Boyd  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  alleged  reckless  de- 
struction of  plaintiffs  house.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hager  &  Stewart*  for  appel- 
lant: 

The  house  upon  the  streets  of  Ironton 
constituted  a  common  or  public  nuisance 
which  might  have  been  abated  by  anyone 
needing  to  make  lawful  use  of  the  streets. 
Its  continuance  upon  the  track  of  defend- 
ant's railway  brought  special  injury  to  it 
as  a  hindrance  in  performing  its  public  func- 
tions and  duties. 

Owensboro  v.  Hope,  33  Ky.  L.  Rep.  426, 
110  S.  W.  274;  Leitchfield  Mercantile  Co. 
V.  Com.  143  Ky.  168,  136  S.  W;  639;  Gray 
V.  Ayres,  7  Dana,  376,  32  Am.  Dec.  107; 
Phifer  ▼.  Cox,  21  Ohio  St.  256,  8  Am.  Rep. 
58;  Joyce,  Nuisance,  §  214;  Illinois  C.  R. 
Co.  v.  Com.  29  Ky.  L.  Rep.  764,  96  S.  W. 
467;  Louisville  &  N.  R.  Co.  v.  Com.  33  Ky. 
L.  Rep.  991,  112  S.  W.  573;  Elliott,  Roads 
&  Streets,  2d  ed.  §  660;  Brown  v.  Perkins, 
12  Gray,  89;  Hall  v.  Breyfogle,  162  Ind. 
494,  70  N.  £.  883;  2  Elliott,  Roads  & 
Streets,  3d  ed.  §§  38.3,  540;  Glanke  v.  Genoa 
Junction,  140  Wis.  211,  121  N.  W.  132. 

The  accident  of  the  flood  and  loss  of  prop- 
L.R.A.1917C.  s 


erty  resulting  therefrom  is  to  be  borne  by 
plaintiff,  and  not  visited  upon  defendant. 

Philiber  v.  Matson,  14  Pa.  807;  Beach 
V.  Schoff,  28  Pa.  195,  70  Am.  Dec.  122;  Mc- 
Keesport  Sawmill  Co.  v.  Pennsylvania  Co. 
122  Fed.  184;  Fairbanks  v.  Witter,  18  Wis. 
288,  86  Am.  Dec.  768;  Mark  v.  Hudson 
River  Bridge  Co.  103  N.  Y.  28,  8  N.  E.  243. 

Mr.  John  W.  Woods  for  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  (defendant  below)  ownn 
and  operates  as  a  part  of  its  electric  rail- 
way system  a  railroad  track  on  Elm  street 
in  the  city  of  Ironton,  Ohio.  The  almost 
unprecedented  floods  in  the  spring  of  1913 
lifted  from  its  foundations  a  cottage  house 
located  in  the  city  of  Ironton  belonging  to 
the  appellee  (plaintiff  below)  and  deposited 
it  in  the  center  of  Elm  street  at  its  junc- 
tion with  Second  street,  completely  cover- 
ing and  blockading  the  track  of  defendant. 
It  remained  in  that  position,  according  to 
the  proof,  between  ten  and  fifteen  days,  and 
was  finally  removed  by  the  defendant  wreck- 
ing it  and  placing  the  lumber  upon  plain- 
tiff's lot.  Alleging  that  the  abatement  of 
the  nuisance  by  the  defendant  was  done  in 
a  reckless  and  careless  manner,  and  in  dis- 
regard of  her  rights,  the  plaintiff  brought 
this  suit  to  recover  damages,  which  she  fixed 
at  $800.  A  demurrer  filed  to  the  petition 
was  overruled,  and  an  answer  filed,  the  first 
paragraph  of  which  is  a  general  denial. 
The  second  paragraph  stated  that  the  house 
was  torn  down  by  the  city  of  Ironton,  and 
not  by  the  defendant,  and,  further,  that 
the  agent  who  represented  the  plaintiff,  and 
who  had  charge  of  her  property,  consented 
that  it  might  be  done.  A  denial  of  thess 
allegations  made  in  the  second  paragraph 
completed  the  issues,  and  upon  trial  the 
plaintiff  recovered  judgment  for  $250,  to 
reverse  which  the  transcript  has  been  filed 
in  this  court,  and  a  motion  made  for  an 
appeal. 

Several  grounds  are  relied  on  to  reverse 
the  judgment  in  the  motion  for  a  new  trial, 
but  those  chiefly  pressed  before  us  are  (1) 
that  the  demurrer  should  have  been  sus- 
tained to  the  petition,  and,  failing  in  this, 
the  peremptory  instruction  should  have  been 
given  to  find  for  the  defendant;  (2)  that 
the  court  improperly  instructed  the  jury; 
(3)  that  the  verdict  is  flagrantly  against 
the  evidence.  It  will  at  once  be  seen  that 
the  question  raised  by  the  demurrer,  and  by 
the  motion  for  a  peremptory  instruction, 
conceding  that  the  plaintiff  introduced  tes- 
timony tending  to  establish  the  allegations 
of  her  petition,  is  the  degree  of  care,  if 
any,  which  one  having  a  right  to  abate  a 
nuisance  must  exercise  in  doing  so.    At  the 
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beginning  it  may  be  said  that  we  are  not 
concerned  here  with  the  question  as  to 
when,  if  at  all,  an  individual  may  abate 
a  strictly  public  nuisance,  because  the  nui- 
sance which  the  defendant  abated  in  this 
case  was,  so  far  as  it  is  concerned,  a  private 
one,  notwithstanding  it  was  also  a  public 
nuisance,  because  of  the  obstruction  of  the 
street.  So,  in  considering  the  question,  we 
will  confine  our  observations  as  to  what 
the  law  requires  of  the  abater  of  a  private 
nuisance. 

Our  investigations  convince  us  that  gen- 
erally, in  abating  an  ordinary  nuisance, 
the  one  abating  it  must  exercise  ordinary 
care  under  the  circumstances  to  prevent  the 
infliction  of  unnecessary  harm  or  damage 
to  the  property  creating  the  nuisance.  This 
rule  seems  to  prevail  where  the  creation  of 
the  nuisance  was  caused  by  the  wrongful 
act  of  another,  and  a  fortiori  should  it  ap- 
ply under  the  circumstances  of  this  case, 
where  the  nuisance  was  produced  through 
no  act  of  the  owner,  but  entirely  through 
an  act  of  God.  In  stating  the  rule  as  out- 
lined above,  Mr.  Wood  in  his  work  on  Nui- 
sance, 3d  ed.  §  740,  after  saying  that  the 
right  of  a  private  person  to  abate  a  nui- 
sance is  analogous  to  his  right  of  self-de- 
fense in  a  criminal  prosecution,  in  that  he 
must  use  no  more  force  than  is  necessary, 
says:  "This  is  really  the  rule  as  adopted 
and  laid  down  in  the  best-considered  cases, 
and  it  is  the  true  rule,  and  one  that  is  emi- 
nently just.  A  person  may  abate  so  much 
of  a  nuisance,  private  or  public,  as  is  neces- 
sary to  secure  his  right;  but  if  he  is  guilty 
of  any  excess  he  is  liable  therefor  pro  tanto. 
Every  man  proceeds  to  abate  a  nuisance  at 
his  peril.  He  judges  for  himself,  and  if 
he  misjudges  he  is  answerable  for  the  con- 
sequences." 

In  §  741,  in  discussing  the  question  as 
presented  by  facte  almost  similar  to  those 
we  have  here,  the  same  author  says:  "A 
person  who  takes  the  abatement  of  a  nui- 
sance into  his  own  hands,  whether  the  same 
is  public  or  private,  must  do  as  little  dam- 
age as  possible,  and  under  no  circumstances 
will  he  be  justified  in  destroying  the  ma- 
terials of  which  the  nuisance  is  composed, 
or  in  converting  them  to  his  own  use.'* 

In  the  second  edition  of  American  and 
English  Encyclopedia  of  Law,  vol.  1,  page 
84,  the  rule  is  recognized  in  this  statement: 
''The  right  to  abate  is  limited  to  the  re- 
moval of  that  in  which  the  nuisance  con- 
sists, and  for  any  excess  of  abatement  the 
party  abating  will  be  liable  to  an  action." 

To  this  statement  of  the  text  is  append- 
ed a  long  list  of  authorities  from  numerous 
Courts,  which,  to  include  them  in  this  opin- 
ion, would  be  an  unnecessary  encumbrance 
of  same.  The  rule  is  again  stated  in  29 
Cvc.  1217,  as  follows:  ''A  person  abating 
L.R.A.1017C. 


a  nuisance  must  not,  in  so  doing,  be  goilty 
of  any  excess,  or  inflict  any  unnecessary  in- 
jury; and  he  can  remove  only  so  much  of 
the  objectionable  thing  as  actually  causes 
the  nuisance." 

This  text  is  also  well  fortifled  with  au- 
thorities. Orlando  v.  Pragg,  31  Fla.  Ill, 
12  So.  368,  19  Ii.R.A.  196,  34  Am.  St.  Rep. 
17,  and  notes. 

The  question  has  heretofore  been  before 
this  court  in  the  case  of  Gates  v.  Blineoe, 
2  Dana,  158,  26  Am.  Dec.  440.  In  that 
case  the  plaintiff  was  the  owner  of  a  mill- 
dam  which  caused  the  water  to  back  up 
and  overflow  the  property  of  the  defendants, 
who  themselves  undertook  to  abate  what 
they  considered  to  be  a  private  nuisance  to 
them.  The  abatement  was  attempted  to  be 
effected  by  the  cutting  of  a  ditch,  so  as  to 
drain  off  the  collected  water;  but  in  doing 
so  they  constructed  the  ditch  larger  than 
was  necessary  to  remove  the  water  from 
their  land,  which  resulted  in  removing  prac- 
tically all  the  water,  or  reduced  it  to  such 
an  extent  as  to  render  it  practically  use- 
less for  mill  purposes..  The  right  to  abate 
a  private  nuisance  was  recognized,  qualified, 
however,  by  the  requirement  that  the  one 
abating  it  should  inflict  no  more  damage 
than  was  necessary  to  accomplish  that  end. 
Upon  this  point,  the  court,  speaking 
through  Judge  Robertson,  said:  ''If  the 
defendants  had  a  right  to  cut  a  ditch  for 
abating  a  nuisance,  their  right  was  limited 
to  that  which  was  a  nuisance.  They  had 
no  right  to  draw  off  more  water  than  so 
much  as  would  abate  the  nuisance.  If  they 
transcended  that  limit,  they  did  an  injury 
to  the  plaintiff  for  which  he  might  have  an 
action." 

We  conclude,  then,  that  where  the  right 
of  a  private  individual  exists  to  abate  a 
nuisance,  he  must  exercise  ordinary  care  in 
doing  so  to  protect  the  interest  of  the  own- 
er of  the  property  which  produces  the  nui- 
sance ;  if  he  fails  to  do  this,  and  loss  occurs, 
the  one  whose  property  is  involved  may 
recover  of  him  the  damages  produced. 

There  is  an  exception  to  this  general  rule 
where  the  nuisance  produces  imminent  peril 
to  the  property  of  the  abater,  and  he  is 
compelled,  in  order  to  save  his  propetry,  to 
act  in  emergency.  In  such  cases  the  courts 
do  not  exact  that  degree  of  care  from  the 
one  abating  the  nuisance  as  is  re<iuired  by 
the  general  rule  heretofore  considered.  Of 
this  class  is  the  case  of  McKeesport  Saw- 
mill Co.  v.  Pennsylvania  Co.  (C.  C.)  122 
Fed.  184,  relied  on  by  counsel  for  defend- 
ant. In  that  case  a  coal  barge  had  become 
loosed  from  its  moorings  and  floated  down 
the  stream  in  time  of  high  water,  lodging 
against  the  falseworks  of  a  railroad  bridge 
belonging  to  the  defendant,  thereby  endan- 
gering the  safety  of  the  bridge.     The  de- 
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fendant,  in  order  to  save  its  property,  was 
held  not  to  be  required,  in  dislodging  it 
from  the  bridge,  to  adopt  the  method  which 
would  result  in  saving  the  barge  and  its 
contents,  when  to  do  so  would  entail  such 
delay  as  would  in  all  probability  result  in 
a  destruction  of  defendant's  property;  in 
other  words,  that  the  danger  to  its  property 
was  imminent,  and  created  an  emergency 
authorizing  the  defendant  to  act  immediate- 
ly in  order  to  save  its  property. 

Clearly  the  case  we  have  here  does  not 
belong  to  the  class  of  cases  creating  the 
exception.  While  the  house  on  defendant's 
track  obstructed  the  running  of  its  cars  at 
that  place,  yet  neither  its  track  nor  its  cars 
were  threatened  with  destruction,  and  as  a 
matter  of  common  knowledge  we  know  that,, 
if  the  house  could  have  been  removed  at  all, 
it  would  have  required  but  little  more  time 
than  that  required  to  tear  it  down.  From 
the  foregoing,  we  are  convinced  that  the  de- 
murrer to  the  petition  was  properly  over- 
ruled, and,  under  the  testimony,  the  in- 
struction to  find  for  the  defendant  should 
not  have  been  given. 

The  evidence  in  behalf  of  the  plaintiff 
tends  to  show  that  the  house,  which  con- 
sisted of  four  rooms  and  was  newly  built, 
could  have,  at  a  reasonable  expense,  been  re- 
moved from  the  track  and  street  intact  and 
without  its  being  wrecked.  The  evidence 
for  the  defendant  somewhat  preponderates 
to  the  effect  that,  because  of  the  condition  of 
the  house  as  well  as  its  faulty  construction, 
the  same  could  not  have  been  removed  in 
any  other  way  than  tearing  it  down.  This 
made  an  issue  for  the  jury  under  appro- 
priate instructions.  This  brings  us  to  the 
second  ground  urged  for  a  reversal, — that 
of  failure  to  properly  instruct  the  jury. 

Without  encumbering  this  opinion  with 
a  copy  of  the  instructions,  it  is  sufficient 
to  say  that  in  instruction  No.  1,  of  which 
complaint  is  made,  the  court  told  the  jury 
this:  "And  if  the  jury  shall  find  and  be- 
lieve from  the  evidence  that  the  defendant 
could,  by  the  exercise  of  ordinary  care  and 
reasonable  outlay,  have  removed  the  house 
from  its  tracks  and  placed  it  upon  plain- 
tiff's said  lot,"  etc. 

We  are  convinced  that  the  requirement 
therein  that  the  defendant  should  "place  it 
upon  plaintiff's  said  lot"  was  error.  All 
that  defendant  was  required  to  do,  if  plain- 
tiff^s  theory  of  the  case  be  true,  was,  if  it 
could  be  done  at  reasonable  expense  and  in 
the  exercise  of  ordinary  care,  to  remove  the 
house  from  its  tracks  and  off  the  street. 
Under  no  circumstances  could  it  be  required 
to  carry  the  house  any  greater  distance  than 
was  necessary  to  effect  such  removal,  and 
upon  another  trial  this  clause  should  be 
omitted.  The  closing  sentence  of  that  in* 
I*R^.1917C.  66 


struction  is,  ''And  in  estimating  any  dam- 
ages allowed,  the  jury  may  take  into  con- 
sideration the  fact  that  plaintiff  owned  the 
lot  from  which  the  house  came,  and  had  the 
right  to  remove  the  house  thereon,  if  same 
could  have  been  done  at  a  reasonable  outlay 
and  in  a  reasonable  time." 

This  was  also  error,  because  defendant's 
rights  cannot  be  affected  by  the  fact  that 
plaintiff  was  the  owner  of  a  lot  in  the 
vicinity  of  the  nuisance,  nor  can  the  sum 
which  it  may  be  called  upon  to  respond  in 
damages  be  affected  thereby.  As  well  might 
it  be  said  that  the  house  would  be  worth 
more  to  one  who  was  equipped  with  the 
necessary  tools  and  implements  to  remove 
it  than  it  would  be  worth  to  one  not  so 
equipped.  The  fact  that  the  plaintiff  may 
have  owned  a  lot  in  the  vicinity  to  which 
the  house  oould  be  removed  might  make  it 
worth  more  to  her  on  that  account;  but  we 
do  not  think,  under  the  facts  of  this  case, 
that  this  should  enter  into  the  considera- 
tion of  how  much  the  defendant  should  be 
called  upon  to  pay  for  its  negligence,  if 
any.  The  court  will  therefore  omit  this 
clause' upon  another  trial. 

The  measure  of  damages  submitted  by 
the  instructions  is  the  difference  in  ''the 
fair  or  reasonable  market  value  of  the  house 
in  the  street  just  prior  to  the  time  defend- 
ant attempted  to  move  it  from  the  street, 
and  the  fair  or  reasonable  market  value  of 
the  material  in  same  after  the  house  was 
wrecked  and  the  material  therein  piled  on 
plaintiff^s  lot."  This  would  require  the  de- 
fendant to  remove  the  house,  if  it  could  be 
done  with  reasonable  expense,  without  giv- 
ing it  credit  for  anything  except  the  ma- 
terial from  the  torn-down  house.  If  under 
the  proof,  the  jiu'y  should  find  that  with 
the  exercise  of  reasonable  and  ordinary  care, 
and  at  a  reasonable  expense,  the  house  could 
have  been  removed  out  of  the  street  without 
tearing  it  down,  evidently  the  defendant 
should  be  credited  with  the  cost  of  the  re- 
moval; so  that,  instead  of  the  measure  of 
damages  as  stated  in  the  language  we  have 
quoted,  the  jury  should  have  been  told 
that,  if  it  found  for  the  plaintiff,  it  should 
return  a  sum  equal  to  "the  difference  in 
the  fair  or  reasonable  value  of  the  house 
in  the  street  just  prior  to  the  time  defend- 
ant attempted  to  move  it  from  the  street, 
less  what  it  would  have  reasonablv  cost  to 
move  it,  and  the  value  of  the  lumber  from 
the  wrecked  house,  not  exceeding  the 
amount  claimed  in  the  petition."  The  re- 
duction of  the  value  of  the  house  as  it 
stood  before  removal  by  the  cost  of  re- 
moving it  is  not  only  justified  by  all  prin- 
ciples of  right  and  justice,  but  it  is  also 
authorized  by  the  courts  and  writers  upon 
the  law.    In  the  excellent  notes  to  the  case 


1042 


KENTUCKY  COURT  OF  APPKALS. 


of  Forater  t.  Janiata  Bridge  Co.  55  Am. 
Dec,  606,  the  rule  is  stated:  "Where  prop- 
erty that  has  been  carried  away  is  taken 
up  and  saved  by  others,  they  are  entitled 
to  be  repaid  the  reasonable  costs  and  ex- 
penses incurred  by  them  in  saving  it/' 

See  also  Tome  v.  Dubois,  6  Wall.  648, 
18  L.  ed.  943;  Winslow  v.  Walker,  2  N.  C. 
( 1  Hayw. )  193 ;  Reeder  v.  Anderson,  4  Dana, 
193. 

While  the  facts  in  the  case  in  4  Dana 
just  referred  to  are  not  identical  with  those 
in  the  instant  case,  still  they  are  analogous, 
and  the  principle  applied  is  applicable  to 
the  facts  of  this  case.  In  that  case  a  run- 
away slave  was  apprehended,  and  the  one 
apprehending  him  was  permitted  to  recover 
reasonable  compensation  from  the  owner. 
We  are  firmly  convinced  that  the  law  will 
raise  an  implied  promise  from  the  owner 
of  the  property  creating  the  nuisance  to 
compensate  the  one  abating  the  nuisance 
for  the  reasonable  cost  of  such  abatement, 
when  done  in  the  exercise  of  ordinary  care 
and  so  as  to  preserve  the  property  as  much 
as  possible. 

As  to  the  third  ground  urged,  that  the 
verdict  is  flagrantly  against  the  evidence  as 
to  its  size,  we  find  considerable  room  for 
the  contention.  It  is  shown  that  the  stack 
chimney  in  the  house  had  fallen  down, 
knocking  out  the  window  sash  and  perhaps 
some  of  the  doors,  tearing  down  some  of  the 
partition  walls,  and  breaking  holes  through 
the  floors;  that  the  house  was  very  cheaply 


built,  and  was  covered  with  mud,  both  in- 
side and  out,  and  in  its  position  was  warped 
and  twisted,  so  that  many  of  its  parts  had 
become  unfastened.  Since  the  flood,  the  lot 
upon  which  the  house  stood,  and  an  ad- 
joining lot  upon  which  stands  a  similar 
house  in  size  and  value,  has  been  sold  for 
$126,  and  there  is  other  proof  of  a  very 
convincing  nature  that  the  house  as  it  stood 
when  left  upon  the  railroad  track  was  of 
but  little,  if  any,  value,  although  there  is 
testimony  produced  by  the  plaintiff  that  its 
value  was  even  more  than  that  fixed  by  the 
jury.  Some  of  this  testimony,  however,  we 
regard  as  incompetent,  particularly  that  as 
to  the  cost  of  the  property  and  what  it  cost 
to  build  the  house.  None  of  this  could 
throw  any  light  upon  the  value  of  the  house 
as  it  stood  just  before  being  removed.  Of 
course,  in  combating  the  defendant's  con- 
tention that  the  house  could  not  have  been 
removed,  the  length  of  time  that  it  had  been 
constructed  might  be  shown;  but  what  it 
cost  to  build  it  has  no  place  in  this  record, 
according  to  our  conception.  However  this 
may  be,  inasmuch  as  the  judgment  will  have 
to  be  reversed  because  of  the  errors  hereto- 
fore considered,  we  will  not  base  the  re- 
versal upon  this  third  ground,  beca'4^  in 
all  probability  upon  another  trial  the  evi- 
dence may  remove  this  objection. 

The  motion  for  the  appeal  is  sustained 
and  the  appeal  granted,  and  the  judgment  is 
reversed,  with  directions  for  proceedings 
consistent  with  this  opinion. 


Annotatioii — Liability  bf  private  person  for  damages  to  property  in  abat- 
ing a  nuisance. 


It  may  be  observed  that  a  defendant 
in  abating  what  he  supposes  to  be  a 
nuisance  does  so  at  the  risk  that  the 
oourt  may  eventually  decide  that  there 
was  no  nuisance,  in  which  event,  of 
course,  the  rules  as  to  liability  consid- 
ered in  this  note  do  not  apply. 

The  general  question  as  to  right  of  a 
private  person  to  abate  nuisances,  pub- 
lic or  private,  is  not  here  considered. 
See  29  Cye.  1214.  The  question  anno- 
tated presupposes  a  right  to  abate  the 
nuisance,  and  the  inquiry  is  directed  to 
the  oon<^tions  or  elements  that  must  ex- 
ist to  create  liability. 

Sometimes  the  extent  of  the  injury  will 

depend  upon  the  degree  of  care  exercised 

by  the  one  abating  the  nuisance.    In  such 

cases  it  is  usually  held  that  ordinary 

care  is  all  that  is  required,  and  where 

the  emergency  is  great  it  has  been  held 

that  the  abater  is  not  liable  unless  the 

injury  was  caused  by  gross  negligence 

or    wilful    destruction.      The    court    in 
L.ILA..1917C. 


Ohio  Vaijley  Elbctrio  R.  Co.  v.  Soott, 
ante,  1038,  takes  this  position. 

One  who,  in  summarily  abating  a  nai- 
sance,  commits  a  breach  of  the  peace,  is 
usually  held  liable  in  damages.  This  ia 
not  because  unnecessary  injury  is  done 
to  the  property,  but  because  the  conrta 
make  an  exception  to  the  general  rule 
that  a  private  person  may  abate  a  wax* 
sance. 

One  who,  in  exercising  the  common- 
law  right  of  abating  a  nuisance,  goes 
farther  than  is  necessary,  causing  un- 
necessary injury  to  the  property  that  is 
causing  the  nuisance,  is  liable  in  dam- 
ages. Moffett  V.  Brewer  (1848)  1  G. 
Greene  (Iowa)  348;  Morrison  v.  Mar« 
quardt  (1868)  24  Iowa,  35,  92  Am.  Dec. 
444;  Finley  v.  Hershey  (1875)  41  Iowa, 
389;  Gates  v.  Blincoe  (1834)  2  Dana 
(Ky.)  158,  26  Am.  Dec.  440;  Gray  v. 
Ayres  (1838)  7  Dana  (Ky.)  376,  32  Am. 
Dec.  107;  Bliss  v.  Ball  (1868)  99  Mass. 
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697;  Great  Palls  Co.  t.  Worst er  (1844) 

15  N.  H.  412;  Graves  v.  Shattuck  (1897) 
35  N.  H.  257,  69  Am.  Dec.  636;  Ely  v. 
Niagara  County  (1867)  36  N.  Y.  297; 
Mark  v.  Hudson  River  Bridge  Co.  (1886) 
103  N.  Y.  28,  8  N.  E.  243;  Turner  v. 
Locy  (1900)  37  Or.  158,  61  Pac.  342; 
Larson  v.  Furlong  (1881)  60  Wis.  681, 
8  N.  W.  1;  Harrington  v.  Edwards 
(1863)  17  Wis.  586,  84  Am.  Dec.  768. 

This  principle  is  clearly  stated  and 
recognized,  but  held  not  applicable  to 
the  particular  facts  of  the  case,  in 
Hickey  v.  Michigan  C.  R.  Co.  (1893)  96 
Mich.  498,  21  L.R.A.  729,  35  Am.  St. 
Rep.  621,  56  N.  W.  989 ;  People  v.  Sever- 
ance (1901)  125  lUcb.  556,  84  N.  W. 
1089. 

The  rule  that  the  abater  of  a  nuisance 
who  does  unnecessary  injury  to  the  prop- 
erty that  is  causing  the  nuisance  is 
liable  in  damages  has  been  applied — 

— ^where  a  riparian  owner  on  a  non- 
navigable  stream  dug  a  ditch  on  his  own 
land  diverting  water  from  the  milldam 
of  aiiother,  thus  changing  the  channel 
of  the  stream,  and  the  ditch  was  made 
deeper  by  the  action  of  the  water  so 
that  more  water  escaped  from  the  dam 
than  was  necessary  to  abate  the  nui- 
sance, to  the  injury  of  plaintifiPs  water 
power,  although  the  act  was  done  for 
the  purpose  of  lowering  the  water  in  the 
dam  so  that  it  would  cease  to  back  up 
to  the  defendant's  mill  and  lessen  his 
water  power,  he  having  the  prior  right 
on  the  stream,  Moffett  v.  Brewer  (1848) 
1  G.  Greene  (Iowa)  348; 

— ^where  the  defendant's  land  was 
wrongfully  Hooded  by  plaintiff's  dam  and 
the  .former  destroyed  more  of  the  wing 
wall  of  the  dam  than  was  necessary  to 
reduce  the  water  enough  to  drain  the 
land,  Great  Falls  Co.  v.  Worster  (1844) 

16  N.  H.  412; 

— where  the  defendant  destroyed  or 
injured  that  which  he  conceived  to  be  a 
nuisance,  but  which  in  reality  was  not 
such,  Tissot  V.  Great  Southern  Teleg. 
&  Teleph.  Co.  (1887)  39  La.  Ann.  996, 
4  Am.  St.  Rep.  248,  3  So.  261 ; 

— where  the  jury  found,  under  proper 
instruction,  that  the  property  damaged 
or  the  work  obstructed  was  not  a  nui- 
sance, as  the  moving  of  a  house  through 
a  street-  with  some  danger  to  the  trees 
in  front  of  defendants'  property.  Graves 
V.  Shattuck  (1857)  35  N.  H.  257,  69  Am. 
Dec.  536; 

— where  the  plaintiff's  fence  projected 
into  the  public  road,  but  there  was  room 
for  defendants  to  pass,  so  that  the  pub- 
lic nuisance  was  not ,  doing  any  im- 
mediate or  special  injury  to  defendants, 
L.R.A.1917C. 


narrower  v.  Ritson  (1861)  37  Barb. 
(N.  Y.)  301; 

— where  defendant  failed  to  show 
that  plaintiff's  dam,  which  he  destroyed, 
had  actually  injured  his  mining  claim, 
but  showed  merely  that  it  prevented  the 
waste  material  from  the  mine  from 
floating  away.  Turner  v.  Locy  (1900)  37 
Or.  158,  61  Pac.  342; 

— ^where  a  lot  owner  cut  down  shade 
trees  on  an  adjoining  lot  (the  trees  were 
in  the  street  in  front  of  the  adjoining 
lot,  but  the  court  treated  the  case  the 
same  as  if  they  were  on  the  plaintiff's 
lot)  and  attempted  to  show  that,  by 
reason  of  their  close  shading,  they 
caused  dampness  and  unhealthiness  to 
defendant's  house,  Bliss  v.  Ball  (1868) 
99  Mass.  597; 

— where  the  one  abating  the  nuisance 
did  not  confine  his  work  strictly  to  the 
destruction  of  the  thing  that  was  caus- 
ing the  nuisance,  as  where  one  digs 
around  a  milldam  that  is  backing  water 
upon  his  own  mill  instead  of  lowering  a 
sufficient  portion  of  the  dam  itself  to 
effect  the  desired  results,  Moffett  v. 
Brewer  (Iowa)  supra; 

— where  a  lot  owner  obstructed  a  city 
sewer  opening  upon  her  land  and  cre- 
ating a  nuisance  there,  and  her  act 
caused  the  sewage  to  back  up  into 
private  cellars  and  create  separate  nui- 
sances there,  an  injunction  without  dam- 
ages being  awarded  at  the  instance  of 
the  city,  Chillicothe  v.  Bryan  (1903)  103 
Mo.  App.  409,  77  6.  W.  465; 

— ^where  it  was  the  use  that  was  made 
of  an  outhouse  that  caused  it  to  be  a 
nuisance,  and  the  defendant  destroyed 
the  building,  Morrison  v.  Marquardt 
(1867)  24  Iowa,  35,  92  Am.  Dec.  444; 

— where  the  nuisance  consisted  of 
stagnant  water  in  a  pond  made  filthy  by 
plaintiff's  throwing  the  offal  from  his 
slaughterhouse  therein,  and  the  defend* 
ant  filled  up  the  pond,  Finley  v.  Hershey 
(1875)  41  Iowa,  389; 

— where  it  was  the  use  to  which  a 
house  was  put  that  constituted  the  nui- 
sance, as  the  use  of  it  for  illegal  and  im- 
moral purposes,  and  defendant  tore 
down  the  house.  Gray  v.  Ayres  (1838)  7 
Dana  (Ky.)  376,  32  Am.  Dec.  107; 

— where  the  nuisance,  if  it  was  a  nui- 
sance, consisted  in  keeping  and  selling 
intoxicating  liquors,  and  the  defendant 
broke  open  the  doors  of  the  building 
and  destroyed  the  liquor.  Brown  v.  Per- 
kins (1858)  12  Gray  (Ma^.)  89; 

— ^where  a  house  used  as  a  house  of 
ill  fame  was  torn  down  by  the  defend- 
ants (the  defendants  were  officers  of  the 
city,  but  the  ordinance  under  which  they 
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acted  was  invalid),  Welch    v.    Stowell 
(1846)  2  Dougl.  (Mich.)  332; 

— where  a  building  was  burned  down 
because  it  had  become  a  public  and  a 
private  nuisance,  in  that  it  was  kept  by 
plaintiff  as  a  rendezvous  for  thieves, 
robbers,  and  murderers,  and  as  a  bawdy- 
house,  but  the  nuisance  could  have  been 
abated  without  destroying  the  building, 
Ely  V.  Niagara  County  (1867)  36  N.  Y. 
297; 

— ^where  the  nuisance  was  a  private 
one  and  the  defendant  delayed  its  abate- 
ment for  an  unreasonable  time,  Moffett 
V.  Brewer  (1848)  1  G.  Greene  (Iowa) 
348; 

— where  the  abatement  of  the  alleged 
nuisance  involved  a  breach  of  the  peace, 
and  where  it  was  necessary  to  arrest  and 
forcibly  carry  off  the  offender  in  order 
to  compel  him  to  cease  doing  acts  that 
constituted  a  public  nuisance,  Day  v. 
Day  (1863)  4  Md.  262; 

— ^where  defendant  had  not  only  de- 
stroyed the  plaintiff's  property,  alleging 
it  to  be  a  nuisance,  but  had  appropriated 
the  material  to  his  own  use,  Larson  v. 
Furlong  (1881)  50  Wis.  681,  8  N.  W.  1; 

— where  plaintiff  and  his  family  were 
living  in  the  house  at  the  time  defend- 
ant pulled  it  down,  so  that  the  act  of 
defendant  was  likely  to  cause  a  breach 
of  the  peace,  Ferry  v.  Fitzhowe  (1846) 
8  Q.  B.  (Eng.)  767,  15  L.  J.  Q.  B.  N.  S. 
239,  13  Jur.  N.  S.  799.  But  this  rule 
will  not  apply  where  the  plaintiff  has 
been  given  notice  and  requested  to  move 
out.  Davies  v.  Williams  (1851)  16  Q.  B. 
(Eng.)  646,  20  L.  J.  Q.  B.  N.  S.  330,  15 
Jur.  N.  S.  762. 

In  Barranco  v.  Birmingham  R.  Light 
&  P.  Co.  (1912)  178  Ala.  647,  59  So.  467, 
it  is  said:  ''We  do  not  controvert  the 
principle  of  law  insisted  on  by  appel- 
lant; viz.,  that  the  right  of  a  private 
citizen  to  abate  a  public  nuisance  is  no 
greater  than  the  necessities  of  his  case 
demand,  and,  specifically,  that  he  must 
do  no  unnecessary'  injury  to  the  prop- 
erty of  another,  although  it  obstructs 
the  public  highway  so  as  to  be  a  public 
nuisance.  In  other  words,  he  may  re- 
move or  injure  or  destroy  such  property 
only  in  so  far  as  that  action  may  be 
reasonably  necessary  to  the  enjoyment 
of  his  own  rights  in  the  premises. 
Cooley,  Torts,  2d  ed.  p.  51;  Wood,  Nui- 
sance, 3d  ed.  p.  d43."  But  the  court 
was  deciding  a  question  of  pleading  and 
it  held  that,  where  the  statement  showed 
plaintiff's  shed  to  have  projected  over 
a  public  street  so  that  it  would  be  pre- 
sumed to  be  a  public  nuisance   in    the 

absence  of  an  allegation  of  a  license  to 
L.R.A.1917C. 


thus  build  and  maintain  it,  the  state- 
ment must  contain  an  allegation  that 
the  defendant  did  unnecessary  injury  to 
the  shed  in  placing  a  tel^raph  pole  so 
close  that  injury  to  the  shed  resulted, 
and  in  stringing  wires  through  it,  etc.; 
and  an  allegation  that  defendant  n^ii- 
gently  so  placed  the  pole  and  wires  is 
not  sufficient.  The  necessary  inference 
is  that  the  defendant  is  liable  in  dam- 
ages if  he  does  unnecessary  injury  to 
the  property  in  abating  the  nuisance. 

In  Grandona  v.  Lovdal  (1886)  70  GaL 
161,  11  Pac.  623,  it  was  said  that  a 
landowner  may  cut  off  the  roots  and 
branches  of  trees  that  stand  upon  ad- 
joining land,  to  the  extent  that  they 
enter  or  hang  over  his  land,  but  that  he 
has  no  right  to  cut  down  the  trees.  But, 
as  the  action  was  to  compel  the  abate- 
ment of  the  nuisance  and  the  court  was 
deciding  a  question  of  pleadings,  it  was 
unnecessary  to  decide  whether  he  would 
be  liable  in  damages  or  not  if  he  cut 
down  the  trees. 

In  Calef  v.  Thomas  (1876)  81  DL  478, 
the  court,  in  discussing  the  question 
whether  or  not  a  lessor  was  justified  in 
burning  up  some  shocks  of  corn  left  on 
the  premises  after  the  expiration  of  the 
lease,  in  order  that  the  ground  might  be 
used  by  the  new  tenants,  said:  ''In 
order  to  justify  the  removal  it  must  ap- 
pear that  the  obstruction  was  wrongful- 
ly encumbering  his  premises,  and  that 
he  therefore  removed  it,  doing  no  un- 
necessary damage.  If  it  appear  that  he 
unnecessarily  destroyed  it  or  appropri- 
ated it  to  his  own  use,  the  justification 
fails."  But  this  question  was  not  direct- 
ly before  the  court,  since  the  action  was 
by  the  lessor  against  a  purchaser  of  the 
corn,  for  damages  for  malicious  prose- 
cution, he  having  brought  an  unsuccess- 
ful criminal  prosecution  against  the 
lessor  for  the  burning  of  the  corn. 

In  State  v.  Moffett  (1848)  1  G. 
Greene  (Iowa)  247,  the  court,  in  holding 
that  the  owner  of  a  mill  and  dam,  in 
lowering  the  walla  of  another's  dam  so 
as  to  cause  it  to  cease  backing  water 
that  partly  destroyed  defendant's  power^ 
had  not  violated  a  statute  making  it  a 
criminal  offense  to  injure  a  milldam, 
said:  "That  a  person  at  common  law 
haa  a  right  to  abate  a  nuisance  cannot 
be  denied.  It  is  one  of  those  rights 
which  secure  to  him  the  uninterrupted 
enjoyment  of  his  person  and  property. 
When  properly  exercised,  it  may  be  as 
essential  to  his  happiness  as  the  right  of 
self-defense.  But,  like  other  summary 
rights  of  this  nature,  it  is  confined  with- 
in, certain  limits.'    No  more  injury  to  the 
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property  of  another  must  be  inflicted 
than  is  absolutely  necessary  to  ac- 
oomplish  the  object  A  salutary  check  is 
thrown  around  an  improper  exercise  of 
this  right,  as  the  individual  is  always 
under  the  peril  of  being  deemed  a  tres- 
passer unless  the  existence  of  the  nui* 
sance  is  established.  Thus,  while  a 
person  can  be  the  judge,  in  the  first  in- 
stance, as  to  the  existence  of  the  nui- 
sance, if  it  should  turn  out  otherwise  he 
is  responsible,  and  can  be  made  to  an- 
swer  to  the  party  injured,  and  may  sub- 
ject himself  to  a  criminal  prosecution. 
But  at  common  law  his  right  to  abate  a 
nuisance,  when  it  really  is  such,  is  un- 
eontroverted,  and  we  think  our  statute 
has  not  impaired  this  right  by  making 
it  penal  to  injure  a  milldam,  if  the  mill- 
dam  becomes  a  nuisance.^' 

In  Forster  v.  Juniata  Bridge  Go. 
(1851)  16  Pa.  393,  65  Am.  Dec.  509,  it 
was  held  that  the  owner  of  farm  land  on 
an  island  upon  which  part  of  plaintiff's 
bridge  had  been  carried  by  the  water 
was  not  entitled  to  compensation  for 
taking  the  bridge  apart  and  preserving 
the  materials  in  order  to  effect  its  re- 
moval from  the  land,  where  it  was  caus- 
ing great  inconvenience  to  his  tenant, 
even  if  the  owner  had  refused  to  remove 
it ;  and  that  he  was  guilty  of  conversion 
if  he  appropriated  the  materials  to  his 
own  use. 

"Where  there  ie  no  Uahillty. 

To  cite  all  the  cases  in  which  there  was 
no  liability  would  mean  the  annotation 
of  the  broader  question  referred  to  at 
the  beginning  of  this  note.  Cases  in 
which  the  abater's  liability  was  a  close 
question  under  the  facts  are  cited  here, 
however.  They  are  helpful  in  determin- 
ing how  and  when  the  general  principles 
are  applicable. 

In  the  application  of  the  general  rule 
that  one  who,  in  abating  a  nuisance,  does 
unnecessary  injury  to  the  property  that 
is  causing  the  nuisance,  is  liable  in 
damages  to  the  owner  of  the  property. 
Courts  also  act  upon  the  principle  that 
he  may  protect  his  own  property  or  his 
interests,  and  may  do  all  that  is  neces- 
sary to  accomplish  the  purpose,  even  to 
the  destruction  of  the  property  that  has 
become  a  nuisance  and  is  doing  the  in- 
jury, the  destruction*  not  being  due  to 
carelessness  or  wantonness.  So  it  has 
been  held  that  he  is  not  liable — 

— ^where  he  cut  to  pieces  a  coal  barge 
that  had  gone  adrift,  lodged  against  the 
falsework  of  his  railroad  bridge,  backed 
up  the  ice  and  water,  and  was  endanger- 
ing the  bridge,  unless  under  proper  in- 
Ii.RA..1917C. 


struetion  the  jury  finds  that  there  was 
another  way  of  getting  it  free  from  the 
bridge  and  preserving  it,  McKeesport 
Sawmill  Co.  v.  Pennsylvania  Co.  (1903) 
122  Fed.  184; 

— where  defendant  destroyed  plain- 
tiff's house,  which  was  a  nuisance  in 
that  it  was  built  across  the  way,  by 
pulling  down  the  walls,  which  rolled  into 
the  sea,  Lodie  v.  Arnold  (1697)  2  Salk. 
458,  91  Eng.  Reprint,  396, 

— ^where,  although  there  was  a  way  to 
abate  the  nuisance  without  injury  to  the 
one  who  was  causing  it,  yet  that  way 
would  have  caused  injury  to  an  innocent 
third  party  and  possibly  some  injury  to 
the  pubUc,  Roberts  v.  Rose  (1865)  L.  R. 
1  Exeh.  (Eng.)  84,  4  Hurlst.  &  C.  10^, 
35  L.  J.  Exch.  N.  S.  62, 12  Jur.  N.  S.  78, 

13  L.  T.  N.  S.  471,  14  Week,  Rep.  225, 

14  Mor.  Min.  Rep.  441; 

— where  the  owner  of  a  wharf,  on  ar- 
riving with  a  boat  to  enter  the  wharf 
and  finding  his  way  blocked  by  plaintiff's 
raft,  which  had  been  tied  in  the  entrance, 
untied  the  raft,  doing  no  unnecessary 
damage  thereto,  and  it  floated  away. 
Harrington  v.  Edwards  (1863)  17  Wis. 
587,  86  Am.  Dec.  768. 

Where  an  obstruction  in  a  public  high- 
way must  be  removed  speedily  to  save 
defendant's  property,  as  where  the  river 
channel  is  obstructed  by  plaintiff's  spars, 
which  were  there  by  accident,  and  de- 
fendant's raft  must  get  by,  it  is  error  to 
instruct  the  jury  that  the  defendant  is, 
in  removing  the  spars,  '^bound  to  exer- 
cise the  same  care  .  .  •  as  an  ordi- 
nary careful  man  would  have  used  in  the 
removal  of  his  own  property  from  the 
same  or  a  similar  position,"  and  to  re- 
fuse to  instruct  that  ^'he  is  not  liable  for 
the  loss  of  plaintiff's  spars  unless  he  was 
guilty  of  gross  or  wilful  negligence." 
Beach  v.  Schoff  (1857)  28  Pa.  195,  70 
Am.  Dec.  122. 

In  Philiber  v.  Matson  (1850)  14  Pa. 
306,  the  court  said:  '^t  is  certainly 
true  that  a  nuisance  can  be  lawfully 
abated  only  after  as  much  time  has  been 
allowed  to  remove  the  cause  of  it  as 
circumstances  would  permit,  and  *  by 
doing  no  unnecessary  damage  to  it;  but 
it  is  just  as  true  that  a  loss  which  must 
fall  on  one  of  two  innocent  persons  must 
be  home  by  him  whose  accident  was  the 
cause  of  it.  The  plaintiff's  raft,  in  at- 
tempting to  pass  it  over  a  milldam,  was 
unskilfully  or  unfortunately  managed; 
by  reason  of  which,  the  defendant's  raft, 
in  following  it,  was  jostled  and  thrown 
on  rocks  below,  where  it  stuck  fast.  In 
a  few  minutes  another  raft  was  lodged 
'  between  the  two,  and  lay  foul  of  both. 
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What  was  to  be  done?  Not  only  was  the 
water  abating,  but  the  stream  was 
crowded  with  rafts,  momentarily  de- 
scending; and  an  hour's  delay  might  not 
only  have  deprived  the  defendant  of  the 
benefit  of  the  flood,  but  have  exposed 
his  property  to  collision  with  rafts  from 
above.  In  this  emergency,  he  had  a 
right  to  extricate  it  in  the  only  way  he 
could;  and  that  he  was  compelled  to  cut 
loose  was  not  his  fault  but  the  plain- 
tiffs misfortune.  There  was  therefore 
no  room  for  complaint." 

Where  water  backs  upon  the  dominant 
estate  by  a  levee  constructed  upon  the 
servient  estate,  and  is  likely  to  do  dam- 
age to  crop  and  land  of  the  dominant 
tenant,  the  emergency  may  be  sufiScient- 
ly  great  to  justify  the  cutting  of  the 
levee  to  the  great  damage  of  the  servi- 
ent tenant's  crop,  without  prior  notice 
to  him  to  abate  the  nuisance,  such  as  is 
ordinarily  required  when  a  lower  tenant 
comes  into  possession  of  land  with  a  nui- 
sance already  upon  it,  and  has  had 
nothing  to  do  with  creating  the  nuisance. 
Buck  V.  Mcintosh  (1908)  140  DL  App.  9. 

Where  a  long  building  in  the  city 
originally  erected  as  a  tan  house  was 
divided  into  apartments  in  which  from 
forty  to  eighty  poor  immigrants  were  liv- 
ing, the  old  vats  under  the  floor  being 
filled  with  putrid,  stagnant  water  which 
oozed  through  the  fioor  when  it  was 
walked  upon,  the  whole  building  being 
filthy  and  a  source  of  disease,  it  was  held 
in  Meeker  v.  Van  Rensselaer  (1836)  15 
Wend.  (N.  Y.)  397,  that  a  citizen  living 


in  the  community  was  justified  in  tearing 
down  the  building  after  requesting  the 
immigrants  to  move  to  other  quarters,  if 
there  was  no  way  to  abate  the  nuisance 
except  to  tear  down  the  building. 

Where  the  spouting  upon  plaintiffs 
house  overhung  defendant's  lot  and  east 
the  rain  water  from  the  roof  thereon  to 
the  injury  of  defendant's  property,  it 
was  held  in  Trimmer  v.  Berkheimer 
(1915)  61  Pa.  Super.  Ct.  269,  that  the 
defendant  was  justified,  after  notice  to 
the  plaintiff,  in  tearing  off  the  spouting 
so  as  to  abate  the  nuisance,  doing  as 
little  damage  to  the  plaintiff's  property 
as  possible. 

It  was  held  in  Maryland  Teleph.  & 
Teleg.  Co.  v.  Buth  (1907)  106  Md.  644, 
14  L.R.A.(N.S.)  427,  124  Am.  St.  Rep. 
506,  68  Atl.  358,  14  Ann.  Cas.  576,  that 
the  owner  of  a  private  alley  did  not  ex- 
ceed his  common-law  rights  to  abate  a 
nuisance,  by  cutting  down  a  tel^raph 
pole  which  had  been  illegally  placed  in 
the  alley,  although  the  fall  of  the  pole 
broke  the  cross-arm  and  greatly  injured 
the  transformer. 

And  a  private  individual  wishing  to 
use  a  navigable  stream  for  his  vessel 
does  not  exceed  his  eommon-law  au- 
thority when  he  cuts  down  a  bridge 
illegally  built  by  a  municipal  corporation 
in  such  a  way  that  it  constitutes  a  pub- 
lic nuisance  in  obstructing  navigation,  if 
he  does  no  unnecessary  damage  in  tho 
work  of  abating  the  nuisance.  Arundel 
V.  M'Culloch  (1813)  10  Mass.  70. 

J.  W.  M. 
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NETTIE  TAYLOR,  Appt., 

V. 

MAYOR  AND  CITY  COUNCIL  OF  BALTI- 
MORE. 

(—  Md.  — ,  99  Atl.  900.) 

Sminent  domain  —  depreciating  value 
of  property  —  odors. 

1.  Depreciating  the  value  of  property  by 


the  construction  in  its  vicinity  of  a  sewage 
disposal  plant,  the  odors  from  which  spread 
over  it  and  render  occupation  of  it  uncom- 
fortable,  is  not  a  taking  for  which  compen- 
sation must  be  made  under  the  Constitu- 
tion. 

For  other  cases,  see  Eminent  Domain,  III. 
6,  i,  in  Dig.  1-52  N.  8. 

Nuisance  ^  presumption  ot  legislative 
authority. 

2.  Mere  authorization  by  the  legialature 
of  the  construction  by  a  municipality  of  a 


Note. —The  right  of  a  municipality  to 
create  a  nuisance  hy  sewage  pollution  is 
considered  in  the  notes  to  Piatt  Bros.  &  Co.  v. 
Waterbury,  48  L.R.A.  691;  Greorgetown  v. 
Com.  61  L.R.A.  694;  State  v.  Concordia,  20 
L.R.A.(N.S.)  1050:  and  McLaughlin  v. 
Hope,  47  LJl.A.(N.S.)  137;  and  see  later 
cases,  McDaniel  v.  Cherry  vale,  50  L.R.A. 
(N.S.)  389;  Bird  ex  rel.  Emmons  v.  Grand 
Rapids,  50  L.R.A.(N.S.)  473;  Parish  v. 
Yorkville,  L.R.A.1915A,  282;  Joyce  v.  Janes- 
ville,  L.R.A.1916D,  426;  and  Hampton  v. 
Watson,  L.R^.1916F,  189. 

The  general  subject  of  the  effect  of  legiB- 
L.RA.1917C. 


lative  authority  upon  liability  for  a  private 
nuisance  is  treated  in  the  note  to  Louisville 
&  N.  Terminal  Co.  v.  Lellyett,  1  L.R.A. 
(N.S.)  49;  and  see  later  cases  referred  to 
in  the  footnote  to  State  v.  Erie  R.  Co.  46 
L.R.A.(N.S.)  117;  Matthias  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  61  L.R.A.(N.S.) 
1017;  and  Jacobs  v.  Seattle,  L.R.A.1917B, 
329. 

Legislative  authority  as  a  defense  to  a 
public  nuisance  is  treated  in  the  note  to 
Toledo  Disposal  Co.  v.  SUte,  L.R.A.1916B^ 
1207. 
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Mwaffe  disposal  plant  does  not  sanction  the 
creation  of  a  nuisance  so  as  to  relieve  the 
municipality  from  liability  to  the  owners 
of  neighboring  property  in  case  a  nuisance 
is  created  to  the  injury  of  such  property. 
For  other  cases,  see  Municipal  Corporations, 
11,  ff,  1,  in  Dig.  1-52  N.  B. 

(January  12,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Howard  County 
on  a  directed  verdict  for  defendant  in  an  ac- 
tion brought  to  recover  damages  for  injury 
to  plaintiff's  property  alleged  to  have  been 
caused  by  defendant's  n^ligent  construction 
of  a  sewage  disposal  plant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Osborne  I.  YelloUy  J.  Le  Roy 
Hopkins,  and  Joseph  L.  Donovan,  for 
appellant: 

Defendant  would  admittedly  be  liable  if  it 
had  piped  the  drainage  water  from  Balti* 
more  city  through  artificial  drains  or  chan- 
nels out  to  its  property  on  Eastern  avenue, 
and  permitted  it  to  be  discharged  across 
plaintiff's  land,  even  though  the  work  was 
not  negligently  done,  and  though  it  wa3  a 
necessary  and  authorized  public  improve- 
ment. 

Hitching  Bros.  ▼.  Frostburg,  68  Md.  106, 
6  Am.  St  Rep.  422,  11  Atl.  826;  Baltimore 
V.  Merryman,  86  Md.  584,  39  Atl.  98;  Guest 
V.  Church  HUl,  90  Md.  689,  46  Atl.  882; 
Cahill  V.  Baltimore,  93  Md.  233,  48  Atl. 
705;  Thillman  v.  Baltimore,  111  Md.  131, 
73  Atl.  722. 

The  city  was  guilty  of  violation  of  private 
property  rights  of  plaintiff,  and  therefore 
guilty  of  a  taking  of  her  property. 

De  Lauder  v.  Baltimore  County,  94  Md.  1, 
50  Atl.  427;  Walters  v.  Baltimore  A  O.  R. 
Co.  120  Md.  644,  46  L.R.A.(N.S.)  1128,  88 
Atl.  47 ;  Pumpelly  v.  Green  Bay  &,  M.  Canal 
Co.  13  Wall.  166,  20  L.  ed.  557 ;  Reardon  v. 
San  Francisco,  66  Cal.  492,  56  Am.  Rep.  109, 
6  Pac.  317 ;  Plattsmouth  v.  Boeck,  32  Neb. 
297,  49  N.  W.  167. 

The  city  is  guilty  of  the  maintenance  of 
a  nuisance,  and  is  therefore  liable. 

Lake  Roland  Elev.  R.  Co.  v.  Webster,  81 
Md.  529,  32  AtL  186;  Aberdeen  v.  Bradford, 
94  Md.  670,  51  Atl.  614;  Baltimore  v.  Fair- 
field Improv.  Co.  87  Md.  352,  40  L.R.A.  494, 
67  Am.  St.  Rep.  344,  39  Atl.  1081;  Haag  v. 
Vanderburgh  County,  60  Ind.  511,  28  Am. 
Rep.  654. 

If  a  municipality  so  maintains  a  sewer  as 
to  amount  to  a  nuisance,  it  is  liable. 

28  Cyc.  1323;  Williams,  Mun.  Liability 
for  Tort>  pp.  260,  261;  6  McQuillin,  Mun. 
Corp.  §  2699;  2  Dill.  Mun.  Corp.  5th  ed. 
1040;  Siefert  v.  Brooklyn,  101  N.  Y.  136, 
64  Am.  Rep.  664,  4  N.  E.  321;  Bolton  v. 
New  Rochclle,  84  Hun,  281,  32  N.  Y.  Supp. 
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442;  Edmondson  v.  Moberly,  98  Mo.  623,  11 
S.  W.  990;  Madisonville  v.  Hardman,  29 
Ky.  L.  Rep.  253,  92  S.  W.  930;  Moody  v. 
Saratoga  Springs,  17  App.  Div.  207,  45  N. 
Y.  Supp.  365. 

Plaintiff  is  entitled  to  pure  air,  and  can 
recover  for  its  pollution. 

Poe,  PI.  &  Pr.  §  203;  Aldred's  Case,  9 
Coke,  58,  77  Eng.  Reprint,  816;  Adams  v. 
Michael,  38  Md.  123,  17  Am.  Rep.  516;  Ditt- 
man  v.  Repp,  50  Md.  516,  33  Am.  Rep.  325; 
Baltimore  v.  Warren  Mfg.  Co.  59  Md.  106; 
Susquehanna  Fertilizer  Co.  v.  Malone,  73 
Md.  276,  9  L.R.A.  737,  25  Am.  St.  Rep.  595, 
20  Atl.  900;  Susquehanna  Fertilizer  Co.  v. 
Spangler,  86  Md.  562,  63  Am.  St.  Rep.  533, 
39  Atl.  270;  Euler  v.  Sullivan,  75  Md.  616, 
32  Am.  St.  Rep.  420,  23  Atl.  845;  Lurssen 
V.  Lloyd,  76  Md.  360,  25  Atl.  294;  Day  v. 
Allender,  22  Md.  511;  Rogers  v.  ElUott, 
146  Mass.  349,  4  Am.  St.  Rep,  816,  15  N. 
£.  768;  Northern  C.  R.  Co.  v.  Oldenburg, 
122  Md.  236,  89  Atl.  601. 

Messrs.  Edward  J.  Colgan,  Jr.,  and 
S.  S.  Field  for  appellee. 

Boyd,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  sued  the  appellee  for  dam- 
ages alleged  to  have  been  sustained  by  her 
for  injuries  to  her  property  situated  in 
Baltimore  county  caused  by  a  sewage  dis- 
posal plant  constructed  by  the  defendant. 
It  is  alleged  in  the  first  count  of  the  narr. 
that  into  said  plant  the  defendant  dis- 
charged "all  the  accumulations  from  the 
kitchens,  bathrooms,  water-closets,  mercan- 
tile establishments,  stables,  streets,  and  oth- 
er places  in  Baltimore  city,  which  said  mat- 
ter is  spread  out  in  a  diluted  condition 
through  the  system  of  drains,  pipes,  etc.,  at 
said  sewage  disposal  plant  over  a  large  area 
of  lowland  near  the  plaintiff's  said  property, 
and  from  which  there  arises  a  horrible, 
sickening,  and  disease-breeding  stench, 
which  at  all  hours  of  the  day  and  night 
permeates  the  atmosphere  around  the  plain- 
tiff's said  property,  and  is  carried  into  and 
through  the  dwellings  and  other  buildings 
thereon,  rendering  the  same  unfit  for  occu- 
pancy, and  in  consequence  of  which  wrong- 
ful act  of  the  defendant  the  property  of  the 
plaintiff  has  been  greatly  depreciated  in 
value  and  practically  destroyed  for  all  use- 
ful purposes.'' 

The  second  count  alleges  negligence  in  the 
construction  and  maintenance  of  the  plant. 

The  suit  was  instituted  in  Baltimore  coun- 
ty, but  the  record  was  removed  to  Howard 
county,  where  the  case  was  tried.  At  the 
conclusion  of  the  plaintiff's  testimony  a 
prayer  was  granted  by  the  lower  court  that 
the  plaintiff  had  offered  no  evidence  legally 
'  sufficient,  under  the  pleadings,  to  entitle  the 
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plaintiff  to  recover,  and  the  jury  was  in- 
structed to  render  a  verdict  for  the  defend- 
ant, which  was  accordingly  done,  and  from 
a  judgment  entered  thereon  this  appeal  was 
taken.  The  only  exception  presented  by  the 
record  is  the  one  to  the  granting  of  that 
prayer. 

It  is  conceded  that  the  power  and  author- 
ity to  construct  and  maintain  the  plant  were 
granted  by  the  legislature,  being  chapter  349 
of  the  Acts  of  1904,  and  that  no  evidence 
was  offered  to  prove  negligence  on  the  part 
of  the  defendant  as  alleged  in  the  second 
count,  the  plaintiff  standing  on  the  first 
count  only.  The  position  taken  by  the  ap- 
pellee is  thus  stated  in  its  brief:  "That  an 
individual  or  a  private  corporation  is  an- 
swerable in  damages  as  for  a  nuisance  in 
cases  like  this  where  special  damages  are 
shown  is,  of  course,  a  proposition  so  well 
established  as  to  be  beyond  question.  In 
regard  to  municipal  corporations,  however, 
which  act  under  legislative  authority  in  the 
prosecution  of  works  designed  for  the  pub- 
lic good,  the  doctrine  is  otherwise,  and  there 
can  be  no  recovery  for  consequential  injuries 
except  in  those  cases  where  the  power  is 
exceeded,  or  the  work  is  negligently  per- 
formed." 

The  plaintiff's  property  consists  of  three 
contiguous  parcels  of  ground,  which  are  im- 
proved, and  in  its  entirety  was  described  by 
her  in  her  testimony  as  "bounded  on  the 
east  by  Back  river,  which  at  this  point  is 
about  a  quarter  of.  a  mile  wide,  on  the 
north  by  Eastern  avenue,  upon  which  it 
fronts,  and  on  the  west  and  south  by  the 
old  Willis  farm,  which  was  purchased  by 
the  mayor  and  city  council  of  Baltimore,  it 
being  a  450-acre  tract  of  land,  and  upon 
which  the  defendant  has  erected  a  sewerage 
disposal  plant  about  1,500  feet  distant  from 
and  to  the  south  and  southwest  of  plaintiff's 
property." 

The  witnesses  vary  as  to  the  distance,  one 
saying  the  plant  is  about  1,000  feet,  another 
about  a  quarter  of  a  mile,  from  plaintiff's 
property,  etc.  The  plaintiff  had  occupied 
the  property  since  1908,  but  in  1911  she  pur- 
chased the  leasehold  interest  in  the  three 
parcels,  they  being  subject  to  irredeemable 
ground  rents  amounting  in  all  to  $650  per 
annum.  The'  one  next  to  the  river  is  a  hotel 
property  known  as  "^iitcheirs  Back  River 
Park,"  the  improvements  consisting  of  a 
hotel,  a  dancing  pavilion,  and  a  dining 
pavilion.  Adjoining  that  on  the  west  is  a 
dwelling  house,  and  next  to  that  is  a  build- 
ing used  for  a  store  and  dwelling.  The 
plant  is  about  5  miles  from  the  city  limits. 
It  was  completed  in  1913,  and,  according 
to  the  evidence,  the  conditions  at  plaintiff's 
property  have  undoubtedly  been  wholly  dif- 
ferent from  what  they  were  before  the  plant 
L.RJ^.1917C. 


was  operated.  Since  then  the  oonditiona 
are  described  as  "something  terrible  at 
times,"  "nauseating,"  "simply  unbearable," 
"smells  like  everything  nasty,"  "pungent, 
strong,  and  nauseating  odors,"  etc.  They 
are  not  bad  all  of  the  time,  but  when  there 
is  a  southwest  wind  or  the  atmosphere  is 
heavy,  they  are  particularly  ao.  Patrons 
of  the  place  became  nauseated,  would  have 
to  leave  the  table,  and  the  plaintiff  testified 
that  "not  more  than  one  quarter  of  the  peo- 
ple came  down  there  now."  Gnats  come  to 
her  property  from  the  plant  in  suoh  swarms 
that  they  cannot  be  kept  out  of  the  house; 
get  in  the  food  and  are  simply  intolerable, 
according  to  the  witnesses.  The  appellee 
contends  that  there  could  be  no  recovery  on 
account  of  the  gnats,  aa  damages  are  not 
claimed  for  them  in  the  narr.,  but,  without 
discussing  that,  it  would  have  been  easy  to 
amend  the  declaration  if  that  point  had 
been  raised,  and  the  case  had  not  been  taken 
from  the  jury.  It  must  be  conceded  that 
there  was  evidence  tending  to  show  condi- 
tions which  were  almost  unbearable  at 
times,  requiring  the  windows  to  be  closed, 
and  even  then  the  odors  were  such  as  to 
interfere  with  the  sleep  of  some  of  the  wit- 
nesses. The  worst  conditions  are  in  the 
summer,  when  the  prevailing  winds  are  from 
the  southwest,  and  that  is  the  season  of  the 
year  when  the  plaintiff  had  moat  patronage. 
The  only  expert  called,  Mr.  Hurst,  testified 
to  values  before  and  after  the  plant  went  in- 
to operation,  and  his  testimony  tended  to 
show  a  depreciation  of  the  property  amount- 
ing to  $10,000. 

Having  stated  the  facts  thus  fully,  the 
important  question  still  is  whether  the  ap- 
pellee is  liable  to  respond  in  damages  for  the 
loss  the  appellant  has  sustained  by  reason 
of  the  operation  of  this  plant  by  it.  There 
was  no  sewerage  system  in  Baltimore  until 
a  plan  was  adopted  a  few  years  age,  which 
has  involved  an  expenditure  of  $23,000,000. 
There  can  be  no  doubt  that  the  municipality 
had  ample  power  and  authority  to  construct 
such  a  system.  What  amounts  to  a  "tak- 
ing," within  the  meaning  of  §  40  of  article 
3  of  our  Constitution,  which  prohibita  the 
general  assembly  from  enacting  a  law 
"authorizing  private  property  to  be  taken 
for  public  use,  without  just  compensation," 
has  often  been  before  us  and  our  predeces- 
sors. As  one  contention  of  the  appellant  is 
that  her  property  has  in  effect  been  so  tak- 
en, a  reference  to  some  of  those  decisions, 
as  well  as  to  some  in  which  there  was  no  ac- 
tual taking,  but  damages  for  injuries  sus- 
tained were  involved,  may  be  helpful.  In 
Baltimore  k  P.  R.  Co.  v.  Reaney,  42  Md. 
117,  the  suit  was  against  the  railroad  com- 
pany, and  not  against  the  city.  The  court 
said  that  "as  against  the  municipal  govern- 
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xnent,  in  the  careful  exerciBe  of  ite  right 
and  power  to  grade,  change,  and  improve 
the  street,  there  could  be  no  cauBe  of  action 
for  any  unavoidable  injury  done;  but  as 
against  the  appdlants,  a  private  corporation 
in  no  wise  connected  with  the  municipal 
government,  obtaining  authority  to  use  the 
streets  in  an  extraordinary  manner,  for  its 
own  private  purposes  and  profit,  the  case  is 
quite  different." 

In  O'Brien  v.  Baltimore  Belt  R.  Co.  74 
Md.  363,  13  L.R.A.  126,  22  Atl.  141,  an  in- 
junction was  applied  for  against  the  rail- 
road company;  which,  under  authority  from 
the  legislature  and  the  city,  made  an  open 
cut  on  the  west  half  of  Howard  street  to  a 
depth  of  from  10  to  20  feet.  After  the  cut 
was  made  there  was  still  about  one  half  of 
the  street  undisturbed  in  front  of  the  plain- 
tifTs  property,  which  was  on  tbe  east  side 
of  the  street,  and  the  plaintiff  was  only  an 
abutting  owner,  having  no  freehold  or  lease- 
hold estate  in  the  bed  of  the  street.  The 
right  and  power  of  the  legislature,  through 
the  agency  of  the  municipal  government,  to 
change  and  alter  the  grade  of  the  existing 
streets  from  time  to  time,  and  as  often  as 
deemed  proper,  without  incurring  liability 
by  the  municipality  to  the  abutting  owner 
of  property  for  the  mere  consequential  dam- 
ages that  may  be  suffered  by  reason  of  the 
changed  conditions,  were  clearly  announced. 
The  opinion  pointed  out  the  distinction  be- 
tween such  a  case  and  one  where  a  steam 
railroad  company,  having  no  connection  with 
the  municipal  government,  changed  the 
grade  and  occupied  the  street,  but  the  court 
held  that,  as  there  was  no  taking  of  private 
property,  and  it  was  not  charged  that  there 
will  be  ''any  invasion  of  or  physical  inter- 
ference with  any  part  of  the  plaintiff's  lot, 
in  the  construction  of  the  road,"  there  was 
no  ground  for  an  injunction.  The  court 
said,  however,  that  the  plaintiff  had  a  rem- 
edy at  law,  as  the  ordinance  passed  in  pursu- 
ance of  the  statute  expressly  provided  tiiat 
the  company  should  pay  and  be  liable  for 
the  actual  damages  sustained  by  abutting 
properties,  "even  if  he  were  without  remedy 
by  the  common  law." 

Cumberland  v.  Willison,  50  Md.  138,  83 
Am.  Rep.  304,  was  an  action  at  law.  It  was 
shown  that  by  reason  of  the  paving,  grading, 
repairing,  draining,  sewering,  and  extending 
of  streets,  in  the  execution  of  powers  con- 
ferred on  the  city  by  the  legislature,  the  au- 
thorities of  Cumberland  changed  or  so  di- 
rected the  natural  flow  of  surface  water 
which  usually  found  its  way  into  a  natural 
watercourse  used  by  the  plaintiff  as  part  of 
his  mill  race  that  a  larger  flow  of  such  wa- 
ter than  formerly  was  emptied  into  the  race, 
and  in  times  of  heavy  rains  a  larger  quanti- 
ty of  mud,  soil,  and  debris  was  carried  into 
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the  race  near  the  mill  of  plaintiff  than  be- 
fore the  improvements  were  made.  It  was 
held,  quoting  for  conv«iience  from  the  syl- 
labus, that  "as  the  defendant  acted  within 
the  scope  of  the  authority  conferred  on  it 
by  the  laws  of  the  state,  and  with  no  want 
of  reasonable  care  and  skill  in  the  execution 
of  the  power,  the  action  could  not  be  main- 
tained." 

In  Garrett  v.  Lake  Roland  Elev.  R.  Co. 
79  Md.  277,  24  L.RJi.  396,  29  Atl.  830,  a 
stone  abutment  and  an  elevated  structure 
were  erected  in  front  of  lots  owned  by  the 
appellant,  which  reduced  the  width  of  the 
street  at  that  point  to  less  than  10  feet  be- 
yond the  structure.  An  injunction  was  ap- 
plied for  on  the  theory  that  it  was  a  "tak- 
ing" of  the  plaintiff's  land,  but  it  was  re- 
fused, and  an  appeal  taken  to  this  court, 
where  the  decree  was  affirmed.  Judge  Me- 
Sherry,  after  stating  the  contention  of  the 
appellant,  said:  "Though  there  has  been 
no  physical  invasion  of  the  appellant's  prop- 
erty, still,  if  the  act  complained  of  consti- 
tutes, by  reason  of  its  consequences,  a  tak- 
ing  of  the  appellant's  private  property  for 
a  public  use,  within  the  meaning  of  §  40 
of  article  3  of  the  Constitution,  .  .  .  then 
the  injunction  should  have  been  granted. 
But  if,  on  the  contrary,  this  was  not  such  a 
taking  as  the  Constitution  has  reference  to, 
and  injury  has  been  done  the  appellant,  then 
his  remedy  is  in  another  and  a  different 
forum. 

And  he  then  referred  to  a  section  of  the 
ordinance  involved  in  the  case  which  made 
provisicm  for  the  prompt  and  effeetive  en- 
forcement of  such  judgment  as  a  court  of 
law  might  pronounce.  He  said  that,  while 
there  is  some  conflict  in  the  adjudged  cases 
as  to  what  amounts  to  a  taking,  the  over- 
whelming weight  of  authority  accords  witii 
the  conclusions  reached  in  WillJason's  Case 
and  O'Brien's  Case,  supra,  and  held  there 
was  no  "taking"  in  that  case. 

In  Hitchins  Bros.  v.  Frostburg,  68  Md. 
100,  6  Am.  St.  Rep.  422,  11  Atl.  826,  it  was 
held  that,  where  a  municipal  corporation 
had  changed  the  natural  flow  of  surface 
water  by  the  elevation  of  the  grade  of  a 
street^  and  the  water  was  then  concentrated 
in  a  gutter  and  made  to  flow  to  the  mouth 
oi  a  sewer,  it  was  the  duty  of  the  corpora- 
tion to  provide  adequate  means  for  carry- 
ing off  the  water  so  as  to  avoid  damages  to 
the  adjoining  property,  and  if  the  surface 
water  be  allowed  to  accumulate  in  large 
quantities  at  the  mouth  of  the  sewer,  and 
thus  flow  back  upon  private  property,  that 
constitutes  a  nuisance  which  it  is  the  duty 
of  the  corporation  to  remove,  and  for  the 
neglect  of  that  duty  it  is  liable  to  the  pri- 
vate owner. 

In  Baltimore  v.  Merryman,  86  Md.  684, 
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39  Ail.  08,  the  city  had  built  a  dam  across  a 
stream  which  ran  through  the  plaintifTs 
farm,  raising  the  water  a  foot  or  more  high- 
er than  it  was  before  the  dam' was  erected, 
and  obstructing  the  flow  of  water  along  her 
farm,  forcing  it  back  upon  it,  and  thereby 
causing  large  deposits  of  sand,  mud,  dirt, 
and  debris  to  collect  and  gather  in  the  bed 
of  the  stream.  We  said:  "It  is  true  that 
the  defendant  was  acting  under  powers 
granted  it  by  the  legislature  when  the  dam 
and  lake  were  made,  but  if  in  building  them 
it  caused  the  water  to  flow  back  and  remain 
on  the  plaintiff's  property,  or  any  part 
thereof,  we  can  understand  no  reason  why 
it  could  not  be  made  to  respond  in  damages 
for  the  injuries  sustained  thereby." 

We  held  that  the  occupation  of  a  foot  of 
the  bank  along  plaintiff's  property  by  the 
water  was  a  "taking."  Then,  after  referring 
to  the  allegation  that  the  defendant  caused 
the  water  to  be  backed  up  and  overflow  her 
farm,  we  said:  '*Is  it  to  be  said  that  a 
municipal  corporation  can  thus  interfere 
with  the  rights  of  others  and  injure  their 
property  without  being  liable  in  damages, 
merely  because  it,  in  constructing  its  works, 
is  acting  under  legislative  authority?  The 
legislature  has  no  power  to  grant  such 
rights  to  any  corporation,  public  or  private." 

In  Guest  v.  Church  Hill,  90  Md.  689,  45 
Atl.  882,  after  again  saying  that  a  munic- 
ipal corporation,  acting  under  legislative  au- 
thority, could  change  the  grades  of  streets 
without  being  liable  for  incidental  or  conse- 
quential injuries  to  abutting  landowners,  if 
the  work  be  done  so  as  to  avoid  unnecessary 
injury  to  adjacent  property,  and  there  be  no 
invasion  of  such  property,  we  held  that,  if  it 
by  a  change  in  the  grade  of  streets  and  the 
construction  of  drains  divert  the  surface  wa- 
ter from  its  natural  flow,  concentrate  it  in 
volume,  and  throw  it  upon  the  land  of  an 
abutting  owner,  such  action  was  an  invasion 
of  the  adjoining  property,  and  the  munici- 
pality was  liable  for  the  injury  caused. 
Judge  Schmucker,  who  delivered  the  opin- 
ion, quoted  at  some  length  from  the  Hitch- 
ins'  Case,  supra,  where  it  was  there  said 
that  collecting  the  water  in  front  of  the 
plaintiff's  property  "constituted  a  nuisance, 
and,  as  such,  it  was  certainly  the  duty  of 
the  defendant  to  remove  it."  In  Cahill  ▼. 
Baltimore,  93  Md.  233,  48  Atl.  706,  we  held 
that,  when  a  municipality  changed  the  sur- 
face drain  adjacent  to  the  plaintiff's  land 
and  caused  it  to  empty  into  a  stream  along- 
side of  plaintiff's  marine  railway,  deposit- 
ing there  mud  and  refuse  matter,  etc.,  the 
city  was  liable,  although  there  was  no  neg- 
ligence in  the  construction  or  location  of 
the  drain. 

In  De  Lauder  v.  Baltimore  County,  94  Md. 
1,  50  Atl.  427,  the  county  commissioners  con- 
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t  structed  a  culvert  across  a  public  road,  and 
I  in  doing  so  filled  in  the  road  to  make  the 
grade  of  the  approaches  thereto  easy.  The 
embankment  thus  raised  was  from  3  to 
4  feet  above  the  adjoining  ground  over 
which  Mrs.  De  Lauder  had  a  right  of  way. 
Along  the  embankment,  but  within  the  lim- 
its of  the  public  road,  the  county  authorities 
erected  guard  rails,  and  one  of  them  covered 
the  entire  entrance  to  the  right  of  way, 
which  could  not  be  used  even  if  graded  up 
to  the  line  of  the  culvert,  without  removing 
the  guard  rail.  It  made  it  impossible  for 
her  to  get  in  or  out  of  the  right  of  way  with 
a  team.  It  was  held  to  be  a  "taking"  of 
property  within  the  constituttonal  inhibi- 
tion. Judge  Pearce  said:  "The  injury  in- 
flicted upon  Mrs.  De  Lauder  is  not  the 
rendering  the  use  of  her  right  of  way  in- 
convenient or  expensive,  but  it  is  the  de- 
struction of  its  use,  and  its  destruction  is 
a  taking  in  as  just  a  sense  as  the  appropria- 
tion of  a  gravel  bank  for  the  repair  of  a 
public  road  would  be  a  taking." 

In  the  recent  case  of  Walters  v.  Baltimore 
&  O.  R.  Co.  120  Md.  644,  46  L.R.A.(N.S.) 
1128,  88  Atl.  47,  the  railroad  company  and 
the  city  entered  into  an  agreement,  which 
received  the  sanction  of  the  legislature,  by 
which  the  railroad  company  was  authorized 
to  build  certain  bridges  over  its  tracks.  One 
of  th^n  was  at  Hamburg  street,  and  the 
plaintiffs  owned  a  lot  on  that  street.  In 
constructing  the  approach  to  the  bridge,  a 
bow  window  which  projected  slightly  be- 
yond the  building  line  of  the  street  was  re- 
moved, thus  leaving  a  large  opening  in  the 
front  wall.  Twelve  inches  from  the  front 
door  of  the  house  there  was  erected  a  large 
concrete  pillar,  one  of  the  supports  for 
the  foot  way  and  roadway,  and  the  foot  way 
passed  the  front  door  and  first  floor  windows 
with  an  intervening  space  of  only  3  inches 
for  4  or  5  feet  above  the  level  of  the  first 
floor.  Judge  Stockbridge,  in  delivering  the 
opinion  of  the  court,  said:  "The  effect  of 
this  structure  was  to  effectually  bar  all 
ingress  to  and  egress  from  the  premises, 
unless  by  means  of  a  ladder  from  the  second 
floor  window  to  the  newly  constructed  foot 
way.  The  light  and  air  were  shut  off  from 
the  first  fioor  of  the  premises,  thereby  ren- 
dering that  portion  of  the  dwelling  damp 
and  uninhabitable.  .  .  .  Both  of  the  de- 
fendants admit  the  damage,  but  each  insists 
that  the  other  is  liable." 

Again  he  said:  "In  view  of  the  author- 
ities to  which  reference  has  been  made  in 
part,  and  the  injury  to  the  property  of  the 
plaintiffs  being  such  as  already  indicated, 
it  follows  that  the  construction  of  the  abut- 
ment or  approach  complained  of  in  this 
case  amounting  to  a  taking  of  property  of 
the  plaintiffs  which  neither  the  mayor  and 
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eity  oouBoil  ooruld  do  or  authorize  to  be  done 
without  making  juftt  ocmp^isation  there- 
for to  the  owners." 

And  it  held  that  the  two  defendants  were 
joint  tort-feasors,  and  therefore  both  were 
liable  to  the  plaintiffs.  See  also  Baltimore 
&  0.  R.  Co.  ▼.  Kane,  124  Md.  231,  L.R.A. 
1916C,  433,  92  AtL  632;  Baltimore  &  O.  R. 
Co.  T.  Kahl,  124  Md.  209,  92  Atl.  770,  and 
Baltimore  ^  O.  R.  Co.  y.  Bregenzer,  125 
Md.  78,  93  Atl.  426,  where  the  distinction 
between  the  liability  of  a  munioipality  and 
that  of  a  railroad  company  is  pointed  out 
by  Judge  Burke,  who  delivered  the  opin- 
ions in  the  three  casea.  The  city  was  held 
not  to  be  liable  in  either  of  those  cases, 
while  the  railroad  was  held  to  be  liable  in 
actions  at  law. 

The  aforegoing  casee  establish  beyond  oon- 
trorersy  that  what  waa  done  by  the  city  was 
not  a  "taking,"  within  the  meaning  of  §  40 
of  article  3  of  the  Cimstltution ;  that  there 
must  be  a  substantial  destruction  of  the 
rights  of  ingress  to  and  egress  from  the 
property  of  the  party  complaining,  or  a 
deprivation,  and  not  merely  a  diminution, 
of  light  and  air»  to  constitute  such  a  tak- 
ing by  a  municipality,  acting  under  legis- 
lative authority,  and  not  exceeding  its 
powers,  and  not  being  guilty  of  negligence 
in  grading,  paving,  etc.,  its  streets,  unless 
there  is  an  encroachment  upon  or  physical 
invasion  of  the  property;  that  the  munici- 
pality, cannot,  however,  in  making  sewers 
and  drains,  concentrate  the  water  and  empty 
it  upon  the  property  of  another,  and  a 
fortiori  cannot  thus  discharge  mud,  diSbris, 
sewage,  or  other  matter  upon  such  property ; 
and  that,  if  a  private  corporation  had  in- 
juriously affected  the  plaintiff's  property 
to  the  extent  and  in  the  manner  her  tes- 
timony tends  to  show,  it  would  be  liable  to 
respond  in  damages  for  committing  a  nui- 
sance on  account  of  which  the  plaintiff 
suffered  special  injury. 

The  question,  therefore,  yet  to  be  de- 
termined, is  whether  the  appellee,  a  munic- 
ipal corporation,  is  liable  under  the  facts 
and  circumstances  above  set  out,  which 
would  amount  to  a  nuisance  if  done  by  a 
private  corporation,  or  individuals,  even  if 
done  by  legislative  authority.  In  Baltimore 
Belt  R.  Co.  V.  Sattler,  100  Md.  306,  69  Atl. 
654,  3  Ann.  Cas.  660,  a  railroad  company 
was  held  liable  for  injury  to  property  ad- 
jacent to  the  mouth  of  a  tunnel  caused  by 
the  smoke,  cinders,  and  gases  resulting 
from  the  operation  of  the  road,  although  the 
company  was  authorized  by  statute  to  coki- 
struct  and  operate  its  line  through  an  open 
cut  between  tunnels  in  the  city  of  Baltimore, 
and  although  there  was  no  taking  of  the 
plaintiff's  land  and  no  proof  of  negligence  in 
the  mode  of  operation.  In  Northern  G.  R. ' 
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Co.  ▼.  Oldenburg  t  Kelly,  122  Hd.  236,  89 
Atl.  601,  it  was  held,  Judge  Pattison  speak- 
ing for  the  court,  that  a  railroad  company 
allowing  steam  and  hot  water  from  its 
roundhouse  to  so  flow  over  the  land  of  an 
adjoining  owner  as  to  make  a  ditch  or  ravine 
on  it,  and  undermine  the  soil,  thereby  wash- 
ing away  a  bridge,  waa  a  taking  of  the 
property,  and  plaintiff  was  entitled  to  an 
injunction,  and  also  to  sue  for  damsges; 
but  it  was  further  held  that,  although  dis- 
charging smoke  and  noxious  fumes,  which 
were  destructive  of  plaintiff's  grass,  veg- 
etable matter,  trees,  etc.,  affecting  the 
health  of  the  tenants  of  the  plaintiff,  and 
thereby  destroying  the  value  of  its  houses 
as  dwellings,  and  making  them  uninhabita- 
ble, was  not  a  taking,  yet  the  plaintiff  was 
entitled  to  sue  for  damages. 

In  Baltimore  v.  Fairfield  Improv.  Co.  87 
Md.  362,  40  L.RA.  494,  67  Am.  Bt.  Rep. 
344,  39  Atl.  1081,  Judge  McSheriy  reviewed 
many  cases  involving  the  right  to  enjoin  a 
municipality  for  a  nuisance.  The  city  was 
about  to  place  a  woman  afflicted  with  lep- 
rosy on  a  tract  of  land  owned  by  it,  adjoin- 
ing property  of  the  appellee,  which  was 
divided  into  building  lots  and  aome  of  which 
had  been  built  upon.  The  city  had  some 
years  before  abandoned  the  property  on 
which  the  woman  was  to  be  kept,  as  a  place 
for  the  isolation  of  contagious  diseases,  and 
the  hospital  buildings  and  pesthouses  had 
been  burned  by  the  city  health  officers.  Aft- 
er that  abandonment  the  appellee  developed 
its  property.  Judge  McSherry  said  that 
''the  statute  law  of  the  state  confers  upon 
the  mayor  and  city  council  plenary  power 
to  establish,  both  within  and  beyond  the 
city's  limits,  hospitals,  and  pesthouses  for 
the  isolation  and  treatment  of  contagious 
and  infectious  diseases.  Code  Pub.  Local 
Laws,  §§  378,  409,  art.  4.  The  preservation 
of  the  public  health  renders  such  legisla- 
tion highly  essential,  and  the  authority  of 
the  general  assembly  to  enact  it,  in  the  ex- 
ercise of  the  police  power  of  the  state,  is 
beyond  question  of  controversy.  ...  If 
it  be  conceded  that  the  state  may,  in  exer- 
cising a  public  power,  create  a  private  nui- 
sance with  immunity,  the  immunity  grows 
out  of  public  necessity  and  rests  upon  the 
state's  sovereignty;  but  it  cannot,  or  at  all 
events,  will  not,  in  the  abs^ice  of  an  explicit 
legislative  declaration,  be  assumed  that  the 
state  would,  if  directly  exercising  the  same 
power,  so  exercise  it  as  to  produce  or  cause 
an  injury  to  the  rights  of  property  of  an  in- 
dividual, unless,  perhaps,  the  very  doing  of 
the  act  directed  to  be  done  will  necessarily 
and  unavoidably,  under  any  condition,  result 
in  the  creation  of  what  would  be,  but  for  the 
authorization,  a  private  nuisance.  The  del- 
egation of  a  power  to  do  an  act,  whilst  con- 
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ferring  full  authority  to  perform  the  act 
itself,  does  not,  therefore,  without  more, 
essentially  and  without  exception,  carry  the 
right  to  so  do  it  as  to  inflict  lops  or  injury 
upon  an  innocent  individual.  As  thus  un- 
derstood, the  power  of  the  municipality  to 
erect  and  maintain  hospitals  and  pesthouses 
may  be  exerted  and  applied  precisely  as  the 
same  power,  if  not  delegated,  could  have 
been  availed  of  by  the  state." 

After  speaking  of  what  were  sometimes 
called  "legalized  nuisances,"  the  opinion  pro- 
ceeds: "But,  however  free  from  interference 
by  the  public  acts  of  this  charcLcter  may  be 
when  authorized  to  be  done  by  a  munici- 
pality under  competent  and  sufficient  legis- 
lative grant,  the  right  of  am.  individual  to 
complain  of  the  special  injury  sustained  by 
him  as  a  consequence  of  their  being  done 
iSf  ordinarily,  in  no  icay  impaired  or  affect- 
ed, [Italies  ours.]  The  mere  naked  grant 
of  power  to  a  municipality  to  do  acts  which, 
if  done  without  the  sanction  of  that  power, 
would  be  nuisances,  does  not  in  all  instances 
carry  with  it  a  guaranty  of  immunity  from 
claims  for  private  injuries  that  result  di- 
rectly from  the  exercise  of  the  power.  And 
this  is  necessarily  so  in  the  absence  of  an 
explicit  or  implicit  legislative  declaration  to 
the  contrary,  because  the  legislature  cannot 
be  presumed,  from  a  general  grant  of  au- 
thority, to  have  intended  to  sanction  or 
legalize  any  acts  or  any  use  of  property 
that  will  create  a  private  nuisance  which 
will  injuriously  affect  the  property  of 
another." 

Then,  after  referring  to  the  power  of  the 
state  to  authorize  the  summary  destruction 
of  private  property  for  the  preservation  of 
the  public  health,  the  learned  judge  con- 
tinued: ''But  there  is  a  broad  distinction 
between  a  summary  destruction  of  an  offend- 
ing thing  and  a  direct  injury  to  unoffending 
property;  that  is,  property  itself  not  liable 
to  destruction  because  not  dangerous  to  the 
public  health  or  safety.  The  immediate  and 
imminent  danger  to  life  or  health  justify, 
under  the  police  power,  the  one;  whilst  the 
other  is  left  to  be  redressed  in  the  due  course 
of  the  law.  However  broad,  therefore,  may 
be  the  powers  of  a  municipality  to  erect  and 
maintain  hospitals  and  pesthouses  for  the 
segregation  and  treatment  of  contagious  and 
infectious  diseases,  and  however  necessary 
their  exercise  may  be,  they  must,  generally 
speaking,  be  exerted  and  put  into  operation 
subject  to  the  no  less  well-defined  right  of 
the  individual  to  possess  and  enjoy  his  un- 
offending property  without  the  molestation 
of  a  nuisance." 

If  we  substitute  "sewage  disposal  plant" 
for  "hospitals  and  pesthouses,"  as  used  in 
that  opinion,  is  not  the  language  of  that 
learned  judge  peculiarly  applicable  to  this 
L.RA.1917C. 


case?  Hospitals  and  pesthouses  are  as 
essential  for  a  large  city  as  such  a  plant  as 
this.  The  evidence  shows  that  the  property 
of  the  city  adjoins  that  of  the  plaintiff,  al- 
though the  plant  itself  is  perhaps  a  quarter 
of  a  mile  away.  If  the  plant  had  been  oon- 
structed  on  the  portion  of  the  city's  land 
which  adjoins  that  of  the  plaintiff,  and  such 
injuries  resulted  in  the  defendant  as  are 
shown  in  this  case,  can  it  be  possible  that 
no  right  of  action  would  have  accrued  to 
her?  It  seems  to  us  that  that  can  only  be 
answered  in  one  way,— ^that  she  would  have 
had  such  action.  If  that  be  so,  why  should 
she  be  deprived  of  it  under  the  present  con- 
ditions? 

What  seems  to  be  the  decided  weight  of 
authority  holds  that  a  municipality  in  mak- 
ing its  drains  and  sewers  is  not  immune 
if  it  so  construotB  or  maintains  them  as  to 
amount  to  a  nuisance^  Indeed,  in  the  case 
just  referred  to  Judge  McSherry  said: 
"Where  commissioners  of  sewers  and  boards 
of  health  have  obtained  statutory  powers  of 
drainage  into  rivers,  streams,  and  natural 
watercourses,  the  pov^r  must  be  exercised 
so  as  not  to  create  a  nuisance  or  interfere 
with  the  private  rights  of  individuals.  2 
Addison,  Torts,  §  1066.  The  mere  power  to 
erect  and  maintain  hospitals  and  pesthouses 
does  not  imply  or  include  the  fur^er  power 
to  erect  and  maintain  them  in  such  a  way 
or  at  such  a  place  as  will  cause  injury  to 
others." 

In  6  McQuillin,  Man.  Ck>rp.  §  2697,  and 
the  succeeding  sections,  the  subject  of  a  mu- 
nicipality's liahility  for  creating  a  nuisance 
is  discussed  in  cmmection  with  its  construc- 
tion of  sewers  and  drains,  and  many  cases 
are  cited.  In  §  2699  that  author  said:  "A 
municipality  has  no  more  right  to  create 
a  nuisance  to  the  injury  of  another  than  has 
an  individual,  and  hence,  where  a  sewer 
outlet  is  a  private  nuisance,  damages  are 
recoverable.  Where  a  sewer  is  maintained 
by  a  municipal  oorporation  so  as  to  dis- 
charge sewerage  and  filth  upon  private  prop- 
erty, or  to  emit  offensive  odors,  creating  an 
unsanitary  and  dangerous  condition  inter- 
fering with  the  safe  and  comfortable  enjoy- 
ment of  such  property  so  as  to  impair  its 
value,  the  municipality  will  be  liable." 

Again,  in  §  2706,  that  author  discusses 
the  right  of  a  municipality  to  discharge  its 
sewers  into  watercourses,  gives  the  views  of 
the  different  courts  on  the  subject,  and  then 
says:  "The  general  rule,  however,  is  tiiat, 
if  a  nuisance  is  created,  the  municipality  is 
lihtble,  iTubject  to  certain  exceptions  as  to 
the  right  to  pollute  as  acquired  by  prescript 
tion;  and  this  applies  equally  well  whether 
the  sewerage  is  discharged  into  a  running 
stream,  an  abandoned  channel  of  a  river, 
an  artificial  canal,  or  a  pond.    .    .    .     The 
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nuidance  may  consiet  in:  (1)  Tke  pollution  1 
of  the  waters  to  the  injury  of  riparian 
owner;  .  .  .  (2)  the  pollution  of  the 
air  by  creating  noxious  odors;  or  (3)  the 
deposit  of  filth  on  the  banks  of  the  stream  or 
pond." 

In  28  Cyc.  1293,  it  is  said:  "If  in  the 
exercise  of  its  corporate  powers  a  municipal 
corporation  creates  or  permits  a  nuisance  by 
nonfeasance  or  misfeasance,  it  is  guilty  of 
tort,  and  like  a  private  corporation  or  in- 
dividual, and  to  the  same  extent,  is  liable  to 
damages  in  a  eivil  action  to  any  person 
suffering  special  injury  therefrom.  So  a 
municipal  corporation  has  no  more  right  to 
erect  and  maintain  a  nuisance  on  its  own 
land  than  a  private  individual  would  have 
to  maintain  such  a  nuisance  on  his  land; 
it  is  entitled  to  exercise  the  same  rights  in 
respect  to  the  use  of  its  property  as  an  in- 
dividual, and  any  lawful  use  thereof,  or  the 
doing  of  those  things  which  the  law  au- 
thorizes, cannot,  it  is  held,  amount  to  a 
nuisance  in  itself,  although  the  execution 
of  the  power  may  be  in  such  a  manner  as  to 
result  in  an  actionable  nuisance." 

Again  on  page  1323  of  that  volume  it  is 
said:  "If  a  municipal  drain  or  sewer  is  so 
constructed  or  maintained  as  to  amount  to 
a  nuisance,  the  municipality  fa  liable  in 
damages  therefor." 

See  also  2  Dill.  Mun.  Corp.  5th  ed.  p. 
1040,  and  6  Dill.  Mun.  Corp.  5th  ed.  p.  3052; 
20  Am.  &  Eng.  Enc.  Law,  1209. 

In  1  Poe,  PI.  &  Pr.  §  203,  illustrations  of 
nuisances  are  given,  and  it  is  said  that  if  a 
man  erects  on  his  own  land  certain  things 
mentioned  "so  near  the  dwelling  house  of  \ 
another  as  to  render  it  unfit  for  occupation, 
he  is  responsible  in  damages.  So,  also,  if  he 
conducts  any  lawful  trade  and  business 
which  infects  or  taints  the  surrounding  air 
with  noxious  gases  or  offensive  smells,  so 
as  to  be  injurious  to  the  health  of  the  oc- 
cupants of  neighboring  houses." 

That  section  concludes  by  saying  that  a 
defendant  cannot  "by  any  use  of  his  own 
land  deprive  the  plaintiff  of  the  lawful  use 
of  his  property  with  all  the  rights  which 
the  common  law  affords,  one  of  the  most 
important  of  which  is  the  right  to  have  the 
air  that  passes  over  it  pure  and  unpolluted.'' 

See  cases  cited  in  his  notes  and  Oldenburg 
and  Kelly  Case,  122  Md.  236,  89  Atl.  601. 

In  this  state  it  is  well  settled  that,  when 
a  municipal  corporation  has  the  power  to 
abate  a  nuisance,  it  is  liable  to  persons  in- 
jured in  consequence  of  its  failure  to  ex- 
ercise such  power,  as  shown  in  Taylor  v. 
Cumberland,  64  Md.  68,  54  Am.  Rep.  759, 
20  Atl.  1027;  Kranz  v.  Baltimore,  64  Md. 
491,  2  Atl.  908;  Hitchins  Bros.  v.  Frost- 
burg,  68  Md.  100,  6  Am.  St.  Rep.  422,  11 
Atl.  826,  and  Cochrane  v.  Frostburg,  81 
L.RA.1917C. 


Md.  54,  27  LJI.A.  728,  48  Am.  St.  Rep.  479, 
31  Atl.  703,  and  it  would  be  strange  if,  not- 
withstanding its  liability  for  failure  to  abate 
a  nuisance  created  by  another,  it  could  with 
immunity  commit  one  itself. 

We  find  nothing  in  the  statute  under 
which  the  city  is  acting  suggestive  of  an 
intention  of  the  legislature  to  authorize 
the  city  authorities  to  commit  a  nuisance. 
Nor  can  it  be  said  that  the  legislature 
contemplated  that  the  performance  of  what 
it  authorized  to  be  done  would  necessarily 
or  even  probably  result  in  such  damage  to 
private  property  as  the  plaintiff  complains 
of.  If  it  had  been  so  understood  by  the 
members  of  the  legislature,  is  it  not  rea- 
sonable to  assume,  especially  as  the  city 
was  authorized  to  extend  its  works  into 
the  counties,  that  provision  would  have 
been  made  for  compensation  of  those  whose 
properties  would  be  injured?  If,  then,  the 
operation  of  thi*^  plant  be  a  nuisance,  as 
the  evidence  of  the  plaintiff  tends  to  show, 
we  are  of  the  opinion  that  the  city  is  lia- 
ble. We  fully  realize  the  importance,  the 
necessity,  of  a  sewerage  system  for  the 
city  of  Baltimore,  and  it  should  not  be 
held  responsible  in  any  case  unless  it  is 
clearly  shown  that  the  party  suing  is  en- 
titled to  recover.  It  may  be  that  some 
explanation  may  be  given,  or  that  some 
defense  other  than  what  we  have  passed  on 
may  be  offered  at  another  trial,  but  we  are 
compelled  to  hold  that,  as  the  case  is 
presented  by  this  record,  there  was  error 
in  not  submitting  it  to  the  jury. 

It  follows  that  the  judgment  must  be  re- 
versed. 

Judgment  reversed;  the  appellee  to  pay 
the  costs. 


MASSACHUSETTS    SUPREBfC    JUDI*- 
CIAIi  COURT. 

DAVID  SHINSKY 

V. 

MICHAEL  J.  TRACEY  et  aL 

(—  Mass.  —,  114  N.  E.  957.) 

Labor      organization  -*  expulsion      ot 
member  ^  review. 

1.  The  expulsion  of  a  member  of  a  labor 
organization  for  infringement  of  rules,  in 
accordance  with  the  constitution  of  the  or- 
der, is  not  reviewable  in  the  courts. 
For  other  cases,  see  Courts,  L  d,  i,  iti  Dig, 

1-52  N,  8. 

Note.  ^  As  to  liability  of  labor  union  for 
procuring  one*s  discharge  or  preventing  em- 
ployment, see  annotation  following  this  case,< 
post,  1056. 


1054 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


r 

ContFACt  -*  labor  union  •-  breach. 

2.  A  member  of  a  labor  union  who  be- 
comes a  party  to  an  agreement  between  the 
union  and  an  employer,  to  the  effect  that 
BO  long  as  the  union  can  furnish  help  to 
the  employer  no  other  help  shall  be  em- 
ployed, does  not  violate  his  agreement  with 
the  other  members  so  as  to  give  them  a 
right  of  action,  by  remaining  in  his  employ- 
ment after  his  relations  to  the  union  are 
severed. 

For  other  caaesy  see  Lobar  OrgafUeationa,  in 
Dig.  1-52  N,  8. 

Boycott » securing    discharge    of    em- 
ployee. 

3.  Members  of  a  labor  union  who,  to  dis- 
cipline one  who  has  been  expelled  from  mem- 
bership, secure  his  discharge  from  his  em- 
ployment and  render  it  practically  impos- 
sible for  him  to  obtain  work  at  his  trade 
in  the  place  of  his  residence,  are  liable  to 
him  in  damages  as  for  a  boycott. 

For  other  oasea,  see  Conspiracy,  III,  ay  IV, 
in  Dig.  l'-62  N.  S. 

(January  26,  1917.) 

REPORT  by  the  Superior  Court  for  Essex 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  an  appeal  by  plaintiff 
from  a  decree  dismissing  his  bill  filed  to 
restrain  defendants  from  interfering  with 
his  obtaining  employment  in  a  shoe 
industry,  and  to  recover  damages  for  loss 
already  suffered  from  such  interference. 
Decree  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  0.  liinscott,  for  plaintiff: 

The  plaintiff  has  a  right  to  be  free  from 
unjustifiable  interference  in  the  pursuit  of 
his  means  of  livelihood. 

Plant  V.  Woods,  176  Mass.  492,  51  L.ILA. 
339,  79  Am.  St.  Rep.  330,  57  N.  E.  1011; 
Pickett  y.  Walsh,  192  Mass.  572,  6  L.R.A. 
(N'.S.)  1067,  116  Am.  St.  Rep.  272,  78  N. 
E.  753,  7  Ann.  Cas.  638 ;  De  Minico  v.  Craig, 
207  Mass.  593,  42  L.R.A.(X.S.)  1048,  94  N. 
E.  317;  Hanson  v.  Innis,  211  Mass.  301,  97 
N.  E.  756;  Folsom  y.  Lewis,  208  Mass.  336, 
35  L.R.A.(N.S.)  787,  94  N.  B.  316;  Berry 
y.  Donovan,  188  Mass.  353,  5  L.R.A.(N.S.) 
899,  108  Am.  St.  Rep.  499,  74  N.  E.  603, 
3  Ann.  Cas.  738;  Bogni  y.  Perrotti,  224 
Mass.  152,  L.R.A.1916F,  831,  112  N.  E.  853. 

Where  the  motive  is  to  punish  or  injure 
the  plaintiff,  whether  wantonly  or  whether 
with  a  view  to  strengthening  or  to  disciplin- 
ing the  organization  or  controlling  the  sup- 
ply of  labor,  the  interference  is,  by  virtue  of 
that  fact,  unjustifiable  and  unlawful. 

Plant  y.  Woods,  176  Mass.  492,  51  L.R.A. 
339,  79  Am.  St.  Rep.  330,  57  N.  E.  1011; 
Moran  v.  Dunphy,  177  Mass.  485,  52  L.R.A. 
115,  83  Am.  St.  Rep.  289,  59  N.  E.  125; 
Martell  y.  White,  185  Mass.  255,  64  L.R.A. 
260,  102  Am.  St  Rep.  341,  69  N.  £.  1085; 
L.RA.1917C. 


Berry  v.  Donovan,  186  Mass.  353,  6  I/.RJL. 

(N.S.}  899,  108  Am.  St  Rep.  499,  74  N.  E. 
603,  3  Ann.  Cas.  738. 

Under  the  facts  found  as  to  changing 
membership,  the  plaintiff  was  not  bound  by 
the  contract  after  he  ceased  to  be  a  mem- 
ber. 

Tyrrell  v.  Washburn,  6  Allen,  466. 

The  contract  was  never  binding  on  the 
plaintiff,  because,  to  make  a  contract  of  the 
joint  shoe  council  binding,  it  must  be  issued 
by  the  general  executive  board  and  that 
body  could  not  delegate  its  authority  to  a 
"resident  committee.'' 

Atty.  Gen.  v.  McOabe,  172  Mass.  417,  52 
N.  E.  717;  Collins  v.  Holyoke,  146  Mass. 
298,  15  N.  B.  906;  Appleton  Bank  y.  Mc- 
Gilvray,  4  Gray,  518,  64  Am.  Dec.  92. 

Nor  can  plaintiff's  continuing  at  work 
after  the  contract  was  made  be  construed  as 
waiving  this  defect  or  as  a  ratification. 

Barnes  v.  Berry,  94  C.  C.  A.  501,  169 
Fed.  225;  Burnetta  v.  Marceline  Coal  Co. 
180  Mo.  241,  79  S.  W.  136. 

The  clean  hands  maxim  is  one  of  public 
policy,  and  r^ef  here  should  be  given  to 
him  less  at  fault. 

Gargano  v.  Pope,  184  Mass.  571,  100  Am. 
St.  Rep.  575,  69  N.  £.  343;  Cceur  d'Alene 
Consol.  Min.  Co.  y.  Miners'  Union,  19  L.RJL 
382,  51  Fed.  260. 

Mr.  Frederick  W.  MaasQeld,  for  de- 
fendants : 

The  rule  of  law  that  plaintiff  must  ex- 
haust the  remedies  provided  by  the  consti- 
tution and  by-laws  of  the  organization  of 
which  he  himself  was  a  voluntary  member 
is  absolute.  It  cannot  be  waived.  It  is 
mandatory  and  not  optional. 

Grosvenor  v.  United  Soc.  118  Mass.  78; 
Dolan  V.  Court  Good  Samaritan,  128  Mass. 
437;  Chamberlain  v.  Lincoln,  129  Mass. 
70;  Karcher  v.  Supreme  Lodge,  K.  H.  137 
Mass.  368;  Oliver  v.  Hopkins,  144  Mass. 
176,  10  N.  E.  776;  Hickey  v.  Baine,  195 
Mass.  446,  81  N.  E.  201;  Correia  v.  Su- 
preme Lodge,  P.  F.  218  Mass.  305,  105  N. 
E.  977;  Crawford  v.  Nies,  220  Mass.  61, 
107  N.  E.  382 ;  Bartlett  v.  New  York,  N.  H. 
&  H.  R.  Co.  221  Mass.  580,  109  N.  S.  452. 

If  the  plaintiff's  expulsion  was  regular 
and  in  accordance  with  the  laws,  rules,  and 
usages  of  the  order,  he  cannot  maintain  his 
action. 

Spilmaa  v.  Supreme  Council,  H.  C.  157 
Mass.  128,  31  K  E.  776. 

The  rules  and  by-laws  of  an  organization 
to  which  tiie  plaintiff  voluntarily  allied 
himself  are  binding  upon  the  members,  and 
are  enforceable  by  the  judicial  power. 

McFadden  y.  Murphy,  149  Mass.  341,  21 
N.  E.  868;  Reynolds  v.  Supreme  Council, 
R.  A.  192  Mass.  150,  7  LJt.A.(N.S.)  1154, 
78  N.  £.  129,  7  Ann.  Cas.  776;   Pain  v. 
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8oci6i6  St.  Jean  Baptiste,  172  Mass.  319, 
70  Am.  St.  Kep.  287,  52  N.  E  502. 

Equity  will  not  lend  its  active  aid  to 
relieve  one  from  the  consequences  of  his 
own  act. 

Lawton  v.  Estes,  167  Mass.  181,  57  Am. 
St.  Rep.  450,  45  N.  E.  00;  16  Qfc.  145, 
note  90;  Snell  v.  Dwight,  120  Mass.  0; 
Dunham  v.  Presby,  120  Mass.  285;  Claflin 
V.  United  States  Credit  System  Co.  165 
Mass.  501,  52  Am.  St.  Kep.  528,  43  N.  E. 
293;  Comellier  v.  Haverhill  Shoe  Mfrs. 
Asso.  221  Mass.  564,  L.R.A.1916C,  218,  109 
N.  E.  643. 

The  peace  pact  or  secernent  was  lawful. 

Hoban  y.  Dempsey,  217  Mass.  166,  L.R.A. 
1915A,  1217,  104  N.  E.  717,  Ann.  Cas. 
1915C,  810;  Pickett  y.  Walsh,  192  Mass. 
572,  6  L.R.A.(N.S.)  1067,  116  Am.  St.  Rep. 
272,  78  N.  E.  753,  7  Ann.  Cas.  638;  Minasian 
y.  Osborne,  210  Mass.  250,  37  L.R.A.(N.S.) 
179,  96  N.  E.  1036,  Ann.  Cas.  1912C,  1299; 
Fairbanks  y.  McDonald,  219  Mass.  291,  106 
N.  E.  1000;  Beekman  y.  Marsters,  195  Mass. 
205,  11  L.R.A.(N.S.)  201,  122  Am.  St.  Rep. 
232,  80  N.  E.  817, 11  Ann.  Cas.  332. 

Labor  unions,  in  common  with  all  other 
associations,  have  a  right  to  discipline  their 
members. 

L.  D.  Willcutt  k  Sons  Co.  y.  DriscoU,  200 
Mass.  110,  23  L.R.A.(N.S.)  1236,  85  N.  £. 
897. 

Plaintiff  cannot  escape  liability  for  the 
actions  of  the  union  to  which  he  belonged, 
and  the  activities  of  Coyle  and  the  officers 
and  members  of  the  Lasters'  Protective 
Union  in  trying  to  induce  violation  of  the 
peace  pact  or  agreement  are  chargeable  to 
the  plaintiff. 

Comellier  v.  Haverhill  Shoe  Mfrs.  Asso. 
221  Mass.  554,  L.R.A.1916C,  218,  109  N.  E. 
643;  Lawlor  v.  Loewe,  235  U.  S.  522,  534, 
535,  59  U  ed.  341,  348,  349,  35  Sup.  Ct.  Rep. 
170. 

The  appointment  of  the  resident  com- 
mittee was  not  in  violation  of  law,  because 
it  has  the  right  "to  decide  all  questions  of 
usage  wherein  the  constitution  is  silent." 

Hickey  y.  Baine,  195  Mass.  446,  81  N.  E. 
201. 

The  employer  has  an  absolute  right  to 
discharge  an  employee,  and  it  is  not  an  un- 
lawful act  for  him  to  do  so. 

Coppage  y.  Kansas,  236  U.  S.  1,  59  L.  ed 
441,   L.R.A.1915A,   960,   35   Sup.   Ct.   Rep. 
240;    Adair   y.   United   States,   208   U.    S. 
161,  52  L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764. 

Braley,  J.,  delivered  the  opinion  of  the 
court: 

By  becoming  a  member  of  the  voluntary 
association    known    as    "the    United    Shoe 
Workers  of  America"  the  plaintiff  engaged' 
LR.A.1917C. 


to  be  bound  by  its  rules  and  subjected  him- 
selft  to  its  discipline.  Correia  v.  Supreme 
Lodge,  P.  F.  218  Mass.  306,  105  N.  E.  977; 
Carter  v.  Papineau,  222  Mass.  464,  L.R.A. 
1916D,  371,  111  N.  E.  358.  And  the  trial 
for  alleged  infraction  of  his  obligations  hav- 
ing been  conducted  as  the  master  finds  in 
accordance  with  the  constitution,  his  ex- 
pulsion is  not  reviewable  and  the  bill  as 
amended  cannot  be  maintained  under  the 
first  prayer,  that  the  defendants  be  enjoined 
"from  excluding  him  from  access  to  their 
meetings  and  from  membership."  Spilman 
V.  Supreme  Council,  H.  C.  157  Mass.  128, 
31  N.  E.  776.  But  upon  severance  his  inter- 
est in  the  funds  and  property  of  the  associa- 
tion ended;  nor  was  he  bound  by  the  pur- 
poses or  amenable  to  the  penal  code  of  the 
body  with  which  he  had  been  affiliated,  and 
in  so  far  as  the  defendants  were  concerned 
his  right  to  dispose  of  his  own  labor  accord- 
ing to  his  own  will  had  not  been  abrogated 
or  restricted.  McFadden  v.  Murphy,  149 
Mass.  341,  21  N.  E.  868;  Plant  v.  Woods, 
176  Mass.  492,  51  L.Rjk.  339,  79  Am.  St. 
Rep.  330,  57  N.  E.  1011;  Berry  v,  Dono- 
van, 188  Mass.  353,  5  L.R.A.(N.S.)  899, 
106  Am.  St.  Rep.  499,  74  N.  E.  603,  3  Ann. 
Cas.   738. 

The  first  paragraph  of  the  amended  bill 
alleges,  and  the  answer  admits,  that  when 
expelled  he  had  been  employed  at  lasting 
shoes  in  a  local  factory  for  nearly  eight 
years ;  and  the  master  reports  that,  his  work 
being  satisfactory,  he  would  have  been  re- 
tained except  for  the  concerted  action  and 
conduct  of  the  defendants.  Their  dominant 
purpose  and  controlling  motive  in  procuring 
his  discharge  shortly  after  expulsion,  as  well 
as  his  discharge  when  he  subsequently  ob- 
tained employment  with  another  shoe  com- 
pany which  knew  that  he  was  no  longer  a 
member  of  the  United  Shoe  Workers  is 
found  to  have  been  "to  punish  him  and  hold 
him  up  as  an  example  before  their  member- 
ship," and  the  letters  which  they  caused  to  be 
sent  were  "to  induce  the  plaintiff's  employer 
in  each  instance  to  discharge"  him.  The  jus- 
tification pleaded  in  the  sixth  paragraph  of 
the  answer  is  that  the  plaintiff  "had  been 
a  party  to  an  agreement  a  copy  of  which  is 
hereto  annexed,  and  that  the  employers  men- 
tioned by  him  in  his  bill  of  complaint  were 
also  parties  to  said  agreement;  that  the 
plaintiff  violated  his 'agreement,  and  that  if 
any  action  was  taken  by  his  employer  or 
any  other  person  which  resulted  in  injury 
to  him,  .  .  .  said  action  was  the  direct 
result  of  his  own  unlawful  acts  in  violating 
and  repudiating  his  agreement." 

It  is  unnecessary  to  pass  on  the  validity 
of  the  agreement,  which  is  an  instrument 
under  seal,  or  to  decide  whether  the  manu- 
facturers or  the  members  of  the  association 
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could  have  compelled  specific  performance 
for  in  the  light  of  the  findings  quoted  this 
defense  vanishes. 

It  is  true  that  the  fifth,  and  in  this  con* 
nection  the  important,  article  of  this  agree^ 
ment  or  "peace  pact/'  entered  into  by  the 
association  when  the  plaintiff  was  a  mem- 
ber and  certain  shoe  manufacturers,  includ- 
ing his  employers,  provides  that  ''  .  .  . 
so  long  as  these  local  unions  are  in  a  posi- 
tion to  furnish  help  to  do  the  work,  no  other 
help  may  be  employed."  The  defendants, 
nevertheless,  were  not  seeking  its  protection 
for  the  economic  purpose  of  furnishing  work 
for  their  own  members,  where,  if  this  were 
not  done,  there  would  not  be  enough  work 
to  keep  them  employed,  which  was  the  mo- 
tive underlying  the  strike  decided  to  be  law- 
ful in  Minasian  v.  Osborne,  210  Mass.  250, 
37  L.R.A.(N.S.)  179,  96  N.  E.  1036,  Ann. 
Cas.  1912C,  1299.  Nor  were  they  actuated 
by  a  desire  to  conserve  and  promote  the 
welfare  of  the  plaintiff  and  his  employers 
through  the  offer  of  friendly  advice.  Tasker 
V.  Stanley,  153  Mass.  148,  150,  10  L.R.A. 
468,  26  N.  E.  417.  But  to  preserve  and  to 
compel  discipline  in  their  own  ranks  they 
intended  to  proscribe  the  plaintiff,  who  had 
become  a  member  of  a  rival  organization 
and  business  competitor  of  the  association. 
It  may  be  added  that  at  the  date  of  the 
agreement  the  plaintiff  had  been  employed 
for  many  years  under  a  contract  at  will 
which  does  not  appear  to  have  been  depend- 
ent upon  a  condition  that  he  should  be  and 
remain  a  member  of  any  organization.  The 
plaintiff's  expulsion  did  not  automatically 
terminate  this  employment,  and  his  continu- 
ance at  his  work  until  retired  solely  through 
their  efforts  did  not,  as  between  themselves, 
constitute  a  breach  of  the  peace  pact  or 
agreement  for  which  he  would  be  liable  to 
the  defendants  in  damages.  Warren  v. 
Steams,  19  Pick.  73;  Bryne  v.  Dorey,  221 
Mass.  399,  404,  109  N.  E.  146;  Moran  v. 
Dunphy,  177  Mass.  485,  52  L.R.A.  116,  83 
Am.  St.  Rep.  289,  59  N.  E.  125. 

The  report,  while  stating  that  the  plain- 
tiff has  lost  the  benefit  of  his  contracts  of 
employment,  goes  further.  It  is  specifically 
found  "that,  by  reason  of  the  control  which 
the  defendants  and  their  organization  exer- 
cised over  the  shoe  industry  of  the  city  of 


Lynn,  it  will  be  impossible  fo?  the  plaintiff 
to  obtain  work  with  at  least  90  per  cent 
of  the  shoe  manufacturers  of  Lynn,  in  which 
the  labor  is  controlled  by  the  United  Shoe 
Workers  of  America,  and  further,  as  a 
marked  man,  it  is  highly  improbable  that 
he  could  obtain  and  keep  employment  in 
the  remaining  10  per  cent  of  the  shoe  fac^ 
tories  of  Lynn." 

The  plaintiff  manifestly  is  a  sufferer  from 
the  consequences  of  an  intentional  and  a 
successful  boycott.  If  he  had  ceased  to 
work  at  his  calling  and  had  engaged  in 
trade,  the  attempt  to  deprive  him  of  his 
customers  and  to  destroy  his  business  by 
the  methods  described  would  have  been 
under  the  master's  findings  an  acticmable 
wrong.  Burnham  v.  Dowd,  217  Mass.  351, 
51  L.R.A.(N.S.)  778,  104  N.  E.  841.  The 
right  to  acquire  property  by  labor  is  coequal 
with  the  right  to  acquire  property  by  con- 
tract, and  having  the  same  right  to  sell  his 
labor  as  he  would  have  had  to  sell  his  m«ir- 
cfaandise  to  the  highest  bidder,  it  is  no  less 
an  actionable  wrong  where  the  right  to  his 
handiwork  as  a  means  of  subsistence  has 
been  malevolently  taken  away  or  impaired 
under  industrial  conditions  which  the  de- 
fendants knew  would  so  operate  as  to  make 
his  further  employment  in  the  community 
where  he  resides  extremely  precarious  if  not 
practically  impossible.  Berry  v.  Donovan, 
188  Mass.  353,  355,  5  L.R.A.(K.S.)  899, 
108  Am.  St.  Rep.  499,  74  N.  E.  603,  3  Ann. 
Cas.  738,  and  cases  cited;  Hoban  v.  Demp- 
sey,  217  Mass.  166,  170,  L.R.A.1915A,  1217, 
104  N.  E.  717,  Ann.  Cas.  1915C,  810;  Cor- 
nel lier  V.  Haverhill  Shoe  Mfrs.  Asso.  221 
Mass.  554,  561,  L.R.A.1916C,  218,  109  N.  E. 
643;  Bogni  v.  Perotti,  224  Mass.  162,  L.RA. 
1916F,  831,  112  N.  E.  853;  Martin,  Labor 
Unions,  §  132.  While  it  is  apparent  upon 
the  record  that  the  plaintiff  cannot  be  ef- 
fectively aided  by  injunctive  relief,  he  is 
entitled  to  damages.  Perry  v.  Pye,  215 
Mass.  403,  413,  102  N.  E.  653;  New  Eng- 
land Cement  Gum  Co.  t.  McGivem,  218 
Mass.  198,  204,  L.R.A.1916C,  986,  105  N.  E. 
885.  The  decree  dismissing  the  bill  is  re- 
versed and  a  decree  with  costs  is  to  be  en- 
tered for  the  amount  assessed  by  the  mas- 
ter. 


Annotatioii — ^Liability  of  labor  union  for  procuring  one's  discbarge  or 

preventing  employment. 


l^eceasity  of  Jiistille«tion« 

It  is  not  intended  to  include  herein 
cases  involving  the  right  to  an  injunction 
to  restrain  interference  with  a  person's 
employment,  unless  the  case  also  in- 
volves the  right  to  recover  damages  for 
L.R.A.1917C. 


such  interference.  And  cases  are  ex- 
cluded although  there  may  have  been 
discussed  therein  the  general  question  of 
the  liability  of  a  labor  union  for  inter- 
ference with  the  employment  of  a  non- 
member.     Undoubtedly,  there  are  some 


ANNO.— LABOR  UNION— PROCURING  DISCHARGE. 


1057 


injiuQction  cases  which  are  authority  on 
the  question  under  consideration,  as  for 
example,  cases  where  the  injunction  is 
denied  on  the  ground  that  the  acts  com- 
plained of  were  not  unlawful;  but  in  the 
majority  of  the  injunction  cases,  the  real 
question  involved  was  whether  or  not  in- 
junction was  the  proper  relief,  which,  of 
course,  depended  in  part  upon  the  ques- 
tion whether  or  not  the  acts  complained 
of  would  result  in  irreparable  injury,  for 
which  there  was  no  adequate  remedy  at 
law;  and  the  holding  of  the  court  and 
its  discussion  of  the  question  as  to  the 
lawfulness  of  the  conduct  of  the  labor 
union  are  more  or  less  influenced  by 
these  matters.^ 

It  is  well  settled  that  unjustifiable 
interference  with  the  property  or  con- 
tract rights  of  another  constitutes  a 
tort,  and  where  injury  results  it  is 
actionable.  This  rule  also  applies  to  the 
more  intangible  right  of  employment  or 
the  right  to  enjoy  a  trade  or  business, 
even  though  the  interference  therewith 
does  not  induce  or  secure  the  violation 
of   any    contract*    Many    examples    of 


the  length  to  which  the  law  will  go  in 
protecting  a  person  in  the  enjoyment  of 
his  employment,  occupation,  profession, 
or  business,  against  unjustifiable  inter- 
ference therewith  by  another,  are  to  be 
found  in  other  notes  in  this  series.** 

Object  8o«s]&t  as  JvatifioatioB. 

The  notes  heretofore  referred  to  fair- 
ly indicate  the  law  applicable  to  the 
question  under  consideration.  As 
shown  therein,  the  existence  or  non- 
existence of  a  malicious  motive  is  not  a 
safe  test  by  which  to  determine  the  lia- 
bility for  interfering  with  a  person's  em- 
ployment. For  example,  there  is  vested 
in  each  individual  certain  absolute  rights 
the  bona  fide  exercise  of  which  does  not 
render  him  liable  for  any  loss  or  injury 
thereby  resulting  to  others.  Thus,  indi- 
viduals or  a  labor  union  acting  for  them 
has  the  right  to  secure  employment,  and 
the  fact  that  in  securing  the  same  it 
, caused  one  employed  at  will  to  lose  his 
position  does  not  render  it  liable  for 
the  injury  resulting,'  and  this  is  true 
without  reference  to  the  character  of  its 


*  For  example,  in  Kemp  v.  Division  No. 
241  (1912)  255  IlL  213,  99  N.  E.  889,  Ann. 
Cas.  1913D,  347,  an  injunction  was  sought  to 
'  restrain  a  strike  by  a  labor  union  to  compel 
the  discharge  of  the  complajnants  on  the 
ground  that  they  were  not  members  of  the 
union.  In  denying  such  relief,  it  is  point- 
ed out  that,  in  order  to  be  entitled  to  an 
injunction,  not  only  must  the  act  com- 
plained of  be  unlawful,  but  it  must  also  ap- 
pear that  there  is  no  adequate  remedy  at 
law;  and  it  is  also  pointed  out  that  what 
the  complainants  really  seek  is  to  com- 
pel the  defendants  to  continue  to  labor  for 
the  common  employer.  The  injunction  was 
denied  by  a  divided  coivt,  there  being  three 
justices  for  and  three  against;  hence  the 
question  was  determined  by  the  concur- 
rence of  a  fourth  justice.  The  different  jus- 
tices discuss  the  question  as  to  the  lawful- 
ness of  the  act  of  the  labor  union,  but  the 
question  was  not  settled,  both  because  it 
was  not  necessarily  directly  involved, 
and  because  a  majority  of  the  court  did 
not  agree  upon  the  law  applicable.  And  see 
George  J.  Grant  Constr.  Co.  v.  St.  Paul 
Bldg.  Trades  Council  (1917)  —  Minn.  — , 
161  N.  W.  620,  rehearing  denied  in  (1917) 
—  Minn.  — ,   101    N.  W.   1055. 

tGiblan  v.  National  Amalgamated  Labor- 
ers' Union  [1903]  2  K.  B.  (Eng.)  600,  1  B. 
R.  C.  628,  72  L.  J.  K.  B.  N.  S.  907,  89  L. 
T.  N.  S.  386,  19  Times  L.  R.  708,  holding 
that  a  combination  of  persons  to  injure  a 
workman  by  procuring  his  discharge  or  pre- 
venting his  employment,  if  it  is  without  jus- 
tification and  damage  results,  is  actionable. 
As  to  whether  or  not  there  is  justification 
for  such  an  act,  reference  must  be  had  to 
the  circumstances  of  the  particular  case. 

>*  As  to  the  liability  of  an  individual,  in 
L.B:.A.1917C.  6 


the  absence  of  any  element  of  ccmspiracy, 
for  driving  away  another's  customers,  see 
notes  in  L.R.A.1916B,  1180,  and  22  LJLA. 
(N.S.)  1224.  As  to  the  right  of  action  for 
damages  for  inducing  breach  of  contract,  see 
notes  in  16  L.R.A.(N.S.)  746;  28  L.R.A. 
(N.S.)  615;  and  L.R.A.1916F,  1076.  The 
notes  in  27  L.R.A.(N.S.)  966,  and  48  L.R.A. 
(N.S.)  893,  consider  the  question  of  civil 
liability  for  maliciously  procuring  the  dis- 
charge of  an  employee  or  preventing  em* 
ployment,  in  the  absence  of  conspiracy  or 
concerted  action.  And  in  a  note  in  29 
L.R.A.(N.S.)  869,  entitled,  "Basis  of  dis- 
tinction between  absolute  and  qualified 
rights  as  affecting  right  to  inquire  into  mo- 
tive," there  is  a  general  discussion  of  the 
effect  of  malice  to  make  unlawful  and  ac- 
tionable an  otherwise  lawful  act.  For  a 
discussion  of  the  lawfulness  of  a  strike  to 
induce  the  discharge  of  a  foreman  or  em- 
ployee, see  note  in  42  L.RA.(N.6.)  1048. 
A  somewhat  analogous,  although  perhaps 
distinguishable,  question  to  that  here  raised. 
Is  whether  or  not  an  attempt  to  unionise 
a  shop  is  sufficient  justification  for  a  strike. 
For  a  discussion  of  this  question,  see  notes 
in  35  L.R.A.(N.S.)  787,  and  17  L.R.A.(N.S.) 
162. 

<  Berry  v.  Donovan  (1905)  188  Mass.  353, 
6  L.R.A.(N.S.)  899,  108  Am.  St.  Rep.  499, 
74  N.  E.  603,  3  Ann.  Cas.  738. 

In  Davis  v.  United  Portable  Hoisting 
Engineers  (1898)  28  App.  Div.  401,.  51  N.  Y. 
Supp.  180,  while  the  judges  differ  as  to  the 
ground  of  their  decision,  they  agree  in  their 
conclusion  that  a  workman  has  no  right  of 
action  against  a  labor  union  for  hiduoing 
his  discharge,  where  it  appeared  that  he 
was  employed  at  different  times  temporarily 
until  his  employer  could  secure  a  member 
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motive,  provided  it  in  good  faith  pro- 1 
cured  the  employment.  In  other  words, 
an  employee  who  loses  his  position 
through  the  act  of  an  individual  or  labor 
union  acting  in  behalf  of  its  members,  in 
securing  the  position  for  a  member,  can- 
not hold  the  \mion  liable  for  the  injury 
thereby  resulting  to  him  by  showing 
express  malice  toward  him  on  the  part 
of  the  union.  On  the  other  hand,  ap- 
plying the  law  as  developed  in  the  notes 
heretofore  referred  to,  if  it  is  shown 
that  a  labor  union  induced  or  secured  the 
discharge  of  an  employee  for  some  pur- 
pose other  than  to  secure  employment 


for  a  member,  according  to  very  able  au- 
thority it  is  liable  to  such  employee  for 
the  injury  resulting  to  him,  although 
express  malice  on  its  part  is  not  shown. 
For  example,  a  labor  union  has  been 
held  liable  for  procuring  the  discharge 
of  an  employee  to  coerce  him  into  join- 
ing the  union  or  because  such  employee 
was  not  a  member  of  the  union.*  The 
liability  of  a  labor  union  in  this  regard, 
however,  is  not  clearly  settled  and  de- 
fined. It  has  been  denied  on  the  ground 
that  this  object  of  the  union^  that  is,  to 
unionize  a  shop,  was  a  sofOicient  justifi- 
cation for  its  conduct  in   this   regard.* 


of  the  union  to  take  his  place,  although  his 
discharge  when  there  was  a  member  of  the 
union  to  take  his  place  was  due  to  a  threat 
l>y  the  officers  of  the  union  to  call  a  strike 
of  the  members  of  the  union  working  for 
such  employer. 

In  National  Protective  Asso.  v.  Gumming 
(1902)  170  N.  T.  334,  68  L.R.A.  143,  88 
Am.  St  Rep.  648,  63  N.  E.  360,  an  injunc- 
tion case,  a  distinction  is  made  between 
the  liability  of  a  labor  union  for  securing 
the  discharge  of  an  employee  without  jus- 
tification, as  in  Curran  v.  Galen,  infra,  note 
16,  and  their  liability  where  their  purpose 
is  to  secure  employment  for  the  members 
of  the  union  by  substituting  such  members 
for  nonunion  employees  whose  discharge 
they  procured.  Aiid  it  is  held  that  where 
this  is  the  object  of  the  union  or  its  mem- 
bers, no  liability  arises  for  the  loss  result- 
ing to  the  nonunion  employee  who  loses  his 
position. 

^Lucke  v.  Clothing  Cutters  &  T.  Assem- 
bly (1893)  77  Md.  396,  19  UELA.  408,  39 
Am.  St.  Rep.  421,  26  Atl.  506,  holding  that, 
where  a  labor  union,  by  means  of  treats 
to  injure  an  employer  in  his  business,  in- 
duced him  to  discharge  a  nonunion  employee, 
it  is  liable  to  the  latter  for  injury  thereby 
resulting  to  him,  the  objection  of  the  union 
to  the  plaintiff  being  that  he  was  not  a 
member  of  the  union. 

Berry  v.  Donovan  (Mass.)  supra. 

Hanson  v.  Innis  (1912)  211  itaBS.  301,  97 
N.  E.  766,  holding  that  the  officers  and  mem- 
bers of  a  labor  union  were  liable  for  the 
damage  resulting  to  a  nonunion  member 
from  his  discharge  and  loss  of  employment 
due  to  the  union  members  employed  by  the 
same  employer  going  upon  a  strike  to  coerce 
the  latter  into  discharging  such  nonunion 
workman,  where  the  objection  to  working 
with  him  was  that  he  was  not  a  member 
of  the  union. 

Ruddy  V.  United  Asso.  (1910)  79  N.  J.  L. 
470,  76  Atl.  742,  affirmed  in  (1911)  81  N. 
J.  L.  674,  79  Atl.  1119,  holding  a  labor  union 
liable  for  inducing  the  discharge  of  a  non- 
union workman  by  its  officers  threatening 
the  employer  with  a  strike  by  his  union 
employees  unless  he  discharged  the  plaintiff, 
the  purpose  being  to  compel  the  plaintiff 
to  become  a  member  of  the  union.    * 

And  the  members  of  a  labor  union  have 
L.RJi.l917C. 


been  held  liable  for  damages  resulting  to 
an  employee  from  the  loss  of  employment 
due  to  their  coercing  his  employer  to  dis- 
charge him  by  threatening  to  call  a  strike  of 
the  union  employees  of  such  employer,  and 
by  fining  any  employer  who  employed  the 
plaintiff,  and  by  menacing  and  threatening 
th^  plaintiff  and  addressing  to  him  insult- 
ing remarks.  Carter  v.  Oster  (1908)  134 
Mo.  App.  146,  112  S.  W.  995.  In  this  case 
apparently  the  only  objection  to  the  plain- 
tiff was  the  fact  that  he  was  not  a  member 
of  the  union. 

ftWunch  V.  Shankland  (1901)  69  App. 
Div.  482,  69  N.  Y.  Supp.  349,  appeal  dis- 
missed for  want  of  jurisdiction  in  (1902) 
170  N.  Y.  573;  62  N.  E.  1102,  holding  that, 
where  a  workman's  di9charge_from  his  em- 
ployment was  due  to  his  refusal  to  join  a 
union  with  which  his  fellow  employees  were 
affiliated,  and  their  refusal  to  continue  to 
work  with  him  because  he  was  not  a  mem- 
ber, the  union  is  not  liable  for  the  damage 
resulting,  although  his  fellow  cmployett) 
were  not  working  in  competing  lines  of  labor 
and  there  was  no  pretense  that  the  pur- 
pose of  the  union  was  to  substitute  for  the 
plaintiff  one  of  its  members. 

And  it  has  been  held  that  members  of  a 
union  who  quit  work  or  threaten  to  quit 
work,  to  coerce  their  employer  into  dis- 
charging a  nonimion  workjiian,  do  not  ren- 
der themselves  liable  to  the  latter  for  the 
damage  resulting  to  him  from  the  loss  of 
his  employment,  although  their  action  was 
induced  by  a  regulation  of  the  union  for- 
bidding them  to  work  with  nonunion 
employees,  there  being  no  evidence  of  the 
exercise  by  the  defendants  of  violence  or  in- 
timidation. Perrault  V.  Gauthier  (1898)  28 
Can.  S.  C.  241. 

It  has  been  reasoned  that,  where  the  dis- 
charge of  a  nonunion  workman  was  secured 
by  members  of  a  union  working  for  the 
same  employer  threatening  to  strike  if 
such  workman  was  retained,  the  question  of 
the  lawfulness  of  their  act  in  this  regard  is 
to  be  determined  by  the  object  sought  to 
be  attained.  If  the  object  of  such  members 
was  merely  to  exercise  their  right  of  set- 
tling for  themselves  Vith  whom  tiiey  should 
be  associated  in  their  work,  no  liability 
arises  for  any  loss  occurring  to  the  dis- 
charged employee.    If,  however,  their  object 
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Another  ground  of  justification,  and  one 
based  upon  sounder  principles,  is  that 
employees  have  the  right  to  determine 
with  whom  they  shall  work,  and  if  mem- 
bers of  a  union,  acting  in  concert,  re- 
fuse to  work  with  nonunion  members, 
and  their  action  in  this  regard  results  in 
the  discharge  of  nonunion  employees, 
they  cannot  be  held  accountable  for  the 
loss  thus  resulting.^  The  basi«  for  this 
rule  has  been  the  undoubted  right  of  an 
individual  to  refuse  to  work  with  a  care- 
less, unskilful,  immoral,  or  otherwise 
objectionable  person.  It  may  well  be 
questioned,  however,  whether  the  ob* 
jection  thi^  a  person  is  not  a  member  of 
a  particular  union  or  society  is  one 
properly  coming  within  the  scope  or 
character  of  the  objections  referred  to, 
or  whether  it  is  in  principle  analogous 
thereto. 


A  labor  union  is  liable  to  an  employee 
for  damage  resulting  from  loss  of  em- 
ployment where  its  object  in  interfering 
with  his  employment  cannot  be  justified 
on  the  ground  that  it  was  to  secure  the 
position  for  a  member,  and  the  real 
purpose  was  to  discipline  him  as  a  mem- 
ber of  the  union,^  or  to  collect  a  debt 
due  to  the  union,*  or  where  the  employee 
had  been  a  member  of  the  union  and 
had  been  unlawfully  expelled  therefrom, 
and  his  discharge  was  due  to  such  ex- 
pulsion or  the  interference  of  the  labor 
union  with  his  employment  based  there- 


on: 


9 


Eff eot  of  «••  ot  valmwf  vl  i 

Even  though  tke  object  of  a  labor 
imion  in  interfering  with  the  employ- 
ment of  nonunion  employees  may  be  jus- 
tified on  the  ground  that  it  is  to  secure 


was  to  persecute  the  nonunion  employee  and 
deprive  him  of  Iiii^  equal  right  to  make  a 
living  by  the  common  trade,  they  are  liable. 
In  order  to  establish  a  right  of  action,  the 
discharged  employee  must  show  the  unlaw- 
fnlneas  of  the  object  of  the  union  in  this 
regard ;  and  where  there  is  no  evidence  tend- 
ing to  ahow  an  unlawful  purpose,  no  re- 
covery can  be  had.  Graham  v.  Knott  (1908) 
14  B.  C.  107. 

«And  «ee  Atten  v.  Flood  [1808]  A.  O.  1, 
67  L.  J.  Q.  B.  N.  S.  119,  77  U  T.  N.  S.  717, 
46  Week.  Rep.  258,  17  £ng.  Rul.  Ca£.  28^, 
holding  that  the  officers  of  a  labor  union 
who  secured  the  discharge  of  nonunion  em- 
ployees by  threatening  the  employer  with  1 
a  strike  by  his  union  employees  are  not 
liable  to  the  discharged  employees  for  the 
loss  thus  occasioned  tiiem.  in  this  case  the 
union  workmen  were  ironworkers  and 
the  employees  objected  to  at  that  time  were 
working  at  carpenter  work,  but  they  had 
been  doing  irqpwork  and  it  was  for  this 
latter  reason  that  the  union  employees  ob- 
jected to  them. 

7  Shinsky  v.  Tracey,  ante,  1053,  holding 
that,  where  members  of  a  union,  in  or- 
der  to  discipline  a  former  member,  coerce 
his  employers  into  discharging  him,  and  in 
this  manner  prevent  him  from  securing  or 
retaining  employment  at  the  place  of  his 
residence,  they  are  liable  to  such  workman 
'   for  the  damage  thereby  resulting  to  him. 

S  Officers  of  a  labor  union,  having  special 
power  to  carry  out  their  purposes,  are  not 
justified  in  combining  to  secure  the  dis- 
charge, and  to  prevent  the  employment,  of 
a  former  member  of  the  union  for  the  pur- 
pose of  making  him  pay  a  debt  to  the  union, 
and  for  the  loss  thereby  resulting  to  sueh 
workman,  both  the  officers  and  the  union  are 
liable.  Giblan  v.  National  Amalgamated  La- 
borers'  Union  [1903]  2  K.  B.  Eng.  600, 
1  B.  R.  C.  528,  72  L.  J.  K.  B.  N.  S.  907,  89 
L.  T.  N.  S.  386,  19  Times  L.  R.  708.  In  this 
case  the  court  pointed  out  that  the  question 
of  the  liability  of  members  of  a  labor  union 
who  acted  upon  their  own  initiative  and  re- 
L.RJ^.1917C. 


fused  to  work  with  a  nonunion  member 
thereby  inducing  his  discharge,  was  not.in^ 
volved. 

9  Campbell  v.  Johnson  (1909)  92  C.  C.  A. 
554,  167  Fed.  102,  holding  that  a  labor 
union  doing  a  fraternal  beneficiary  business 
as  a  partnership  is  liable  for  a  loss  result- 
ing to  a  former  member  through  a  eonspir- 
acy  of  members  of  the  union  unlawfully  to 
expel  him  and  thereby  prevent  him  from 
retaining  his  position,  which  results  in  hia 
unlawful  expulsion  from  the  society  and,  on 
account  of  his  troubles  with  the  union  and 
his  expulsion  and  the  hostile  attitude  of  the 
members  of  the  union,  in  his  losing  his  po- 
sition. 

Gonnell  v.  Stalker  (1897)  21  Misc.  609, 
48  N.  Y.  Supp.  77,  affirming  (1897)  20  Misc. 
423,  46  N.  Y.  Supp.  1048,  holding  that  a 
labor  union  is  liable  for  damage  resulting  to 
a  former  member  from  unlawfully  expel- 
ling him  from  the  union,  inducing  his  em- 
ployer to  discharge  him,  and  preventing  him 
from  securing  employment  by  coercing  any 
would-be  employer. 

Cotton  Jammers  &  Longshoremen's  Asso. 
V.  Taylor  (1900)  23  Tex.  Civ.  App.  367,  56 
S.  W.  553,  holding  that,  where  a  workman's 
expulsion  as  a  member  of  a  trade  union  was 
imlawful  and  resulted  in  his  loss  of  employ- 
ment through  the  act  of  the  association  or 
its  members,  it  is  liable  for  the  damage  thus 
resulting. 

Where  a  person's  employment  depended 
upon  his  possession  of  a  membership  card  in 
a  labor  union,  and  he  was  suspended  as  a 
member  and  his  membership  card  withdrawn 
without  trying  him  according  to  the  by-laws 
of  the  society,  and  as  a  necessary  proximate 
consequence  he  was  discharged  from  his  em- 
ployment, the  union  is  liable  for  the  loss  re- 
sulting. Brennan  v.  United  Hatters  (1906) 
73  N.  J.  L.  729,  9  L.R.A.(N.S.)  254,  118  Am. 
St.  Rep.  727,  65  Atl.  165,  9  Ann.  Cas.  698. 
To  the  same  effect,  see  Blanchard  v.  Newark 
Joint  Dist.  Council  (1909)  77  N.  J.  L.  389, 
71  Atl.  1131.  affirmed  in  (1910)  78  N.  J. 
L.  737,  76  Atl.  1087. 
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employment  for  union  members,  it  does 
not  necessarily  follow  that  the  act  is  law- 
ful, for  even  the  law  of  competition  will 
not  justify  a  resort  to  unlawful  means, 
and  where  a  labor  union  resorts  to  vio- 
lence, intimidation,  or  other  unlawful 
means  to  secure  the  discharge  of  an  in- 
dividual^ it  is  liable  for  the  loss  resulting 
without  reference  to  the  object.  Thus, 
threats  to  injure  an  employer  in  his 
business  by  means  of  a  boycott  or  by 
fining,^®  or,  where  a  labor  union  has  the 
power  in  that  regard,  threatening  to  fine 
or  fining  an  employer  of  union  labor  who 
employed  anyone  not  a  member,  and 
menacing  and  threatening  nonunion 
members  and  addressing  to  them  insult- 
ing remarks,  are  unlawful  means  and  are 
actionable  if  loss  results  to  the  em- 
ployee.*^ 

Wlien  breach  of  oontraot  results. 

The  right  of  an  individual  to  dispose 
of  his  labor  and  have  the  benefit  of  a 
lawful  contract  in  that  regard  is  inci- 
dent to  the  freedom  of  the  individual, 
and  the  right  can  lawfully  be  interfered 
with  only  by  a  person  acting  in  the  exer- 
cise of  an  equal  or  superior  right.  An 
intentional  interference  with  such  right 
without  lawful  justification  is  malicious 
in  law,  even  if  it  is  from  good  motives 
and  without  express  malice."  For  ex- 
ample, it  is  an  actionable  wrong  for 
members  of  a  labor  union  to  exercise 
pressure  upon  an  employer  of  nonunion 
laborers  to  induce  the  former  to  break 
his   contract   of   employment   with   the 


latter.*'  But  a  contract  entered  into 
between  a  labor  union  and  employers  of 
labor,  by  which  members  of  the  former 
are  given  all  the  work  of  the  latter  as 
long  as  they  are  able  to  do  all  such 
work,  does  not  render  the  union  or  its 
members  liable  to  a  workman  thereby 
prevented  from  securing  employment, 
if  his  failure  in  this  regard  is  merely  the 
natural  result  of  the  contract.**  Where, 
however,  an  employer  of  labor  had  a 
contract  with  a  labor  union  to  employ 
only  union  members,  and  not  to  retain 
in  his  employment  nonunion  members, 
the  act  of  an  officer  of  a  union  in  insist- 
ing upon  the  discharge  of  a  nonunion 
member  on  the  ground  that  ^e  refused 
to  join  the  union  renders  him  liable  to 
the  discharged  employee  for  the  loss  re- 
sulting.^ And  a  contract  between  a 
labor  union  and  an  employer  of  labor, 
by  which  the  latter  agrees  to  employ 
only  members  of  the  union,  cannot  justi- 
fy the  union  or  its  officers  in  insisting 
that  the  employer  discharge  a  nonunion 
employee,  merely  on  the  gnround  that  the 
latter  refused  to  join  the  union,  espe- 
cially where  the  malice  of  the  anion  or 
its  members  is  shown  by  the  fact  that 
they  circulated  false  and  malicious  re- 
ports about  the  plaintiff." 

Necessity  of  daiange  to  oaM^loyeo. 

In  any  event,  in  order  that  a  trade 
union  or  its  offieers  or  members  sfaftli  be 
held  liable  to  a  workman  for  preventing 
his  emplo3rment,  it  must  appear  that  he 
suffered  loss  through  their  acts.^^ 


lOLucke  V.  Clothing  Cutters  &  T.  Assem- 
bly (1893)  77  Md.  396,  19  L.R.A.  408,  39 
Am.  St.  Rep.  421,  26  Atl.  505. 

"Carter  v.  Oster  (1908)  134  Mo.  App. 
146,  112  S.  W.  995. 

WBerrv  v.  Donovan  (1906)  188  Mass. 
353,  5  l!R.A.(N.S.)  899,  108  Am.  St.  Rep. 
499,  74  N.  E.  603,  3  Ann.  Cas.  738. 

iSTracey  v.  Osborne  (1917)  —  Mass.  — , 
114  N.  E.  959. 

Read  v.  Friendly  Soc.  [1902]  2  K.  B. 
(Eng.)  732,  1  B.  R.  C.  503,  71  L.  J.  K.  B. 
N.  S.  994,  51  Week.  Rep.  115,  87  L.  T.  X.  S. 
493,  19  Times  L.  R.  20,  66  J.  P.  822,  holding 
that  a  trade  union  is  liable  to  a  workman 
for  damages  resulting  from  his  discharge 
by  his  employer,  procured  by  the  threats 
of  the  union  to  call  a  strike  of  such  employ- 
er's workmen,  who  were  members  or  the 
union,  where  the  discharged  employee  was 
employed  under  a  definite  contract  which 
was  breached  by  the  discharge. 

And  see  Mar  tell  v.  Victorian  Coal  Miners* 
Asso.  (1903)  29  Vict.  L..R.  475,  holding  that 
an  employee  has  a  right  of  action  against 
L.RJi.l917a 


a  labor  union  for  securing  his  discharge  in 
breach  of  the  terms  of  his  employment,  by 
which  he  was  to  receive  a  certain  number 
of  days'  notice  before  his  employment  could 
be  terminated. 

M  Tracey  v.  Osborne  (Mass.)  supra. 

1*  Berry  v.  Donovan  (Mass.)  supra. 

wCurran  v.  Galen  (1897)  152  N.  Y.  33, 
37  L.R.A.  802  57  Am.  St.  Rep.  496,  46  X. 
E.  297.  In  i^ational  Protective  Asso,  v. 
Cumming  (1902)  176  N.  Y.  334,  58  L.R.A. 
143,  88  Am.  St.  Rep.  648,  63  N.  E.  869,  an 
injunction  case,  a  distinction  is  made  be- 
tween the  liability  of  a  labor  union  for 
securing  the  discharge  of  an  employee  with- 
out justification,  as  in  Curran  v.  Galen,  su- 
pra, note  3,  and  their  liability  where  their 
purpose  is  to  secure  employment  for  the 
members  of  the  union  by  substituting  such 
members  for  nonunion  employees  whose  dis- 
charge they  procured. 

"Huttlv  V.  Simmons  [1898]  1  Q.  B. 
(Eng.)  181,  67  L.  J.  Q.  B.  N.  S.  218. 

A.  Q.  & 
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MATTIE    A.    ELUOTT»    Admrx.,   etc.,   of 
Howard  Elliott^  Deceased,  A^t., 

V. 

-fflTNA  LIFE  INSURANCE  COMPANY  OF 
HARTFORD,  CONNECTICUT. 

(—  Neb.  -—,  1«1  N.  W.  579.) 

Insurance  —  indemnity  -^  ifamlslunent. 

Where,  according  to  the  terms  of  an  in- 
demnity  policy,  an  insurance  company  has 
taken  sole  and  exdusive  charge  of  the  de- 
fense of  an  action  against  the  insured  for 
damages  for  the  death  of  the  latter's  em- 
ployee, and  a  judgment  has  been  rendered 
against  the  insured,  the  liability  of  the 
insurance  company  is  subject  to  garnish- 
ment where  the  insured  is  insolvent,  not- 
withstanding a  provision  that  **no  action 
shall  lie  against  the  company  to  recover  for 
any  loss  or  expense  under  this  policy  unless 
it  shall  be  brought  by  the  assured  for  loss 
or  expense  actually  sustained  and  paid  in 
money  by  him  after  actual  trial  of  the  is* 
sue." 
For  other  ccLses,  aee  Oarniahtnmit,  J.  c^  i,  in 

Diff.  1-52  y.  8. 

(Cornish,  J.,  dissents.) 
(February  21,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Douglas  County 
sustaining  a  demurrer  to  and  dismissing  a 
complaint  filed  to  hold  defendant  liable  on 
an  indemnity  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W,  C.  Laml^ert  and  8.  JL*  Win- 
ters, for  appellant: 

If  a  policy  is  susceptible  of  two  construc- 
tions, the  construction  which  is  most  favor- 
able to  the  insured  will  be  adopted,  as  it  is 
the  insurance  company  which  prepares  the 
contract.  The  insured  not  being  consulted 
in  regard  to  the  form  thereof,  all  doubt  in 
regard  to  the  meaning  must  be  solved 
against  the  company. 

Connecticut  F.  Ins«  Co.  ▼.  Jeary,  60  N^. 

Headnote  by  Mobsisset,  Ch.  J, 

Note.  —The  general  question  whether  in- 
surance against  injuring  property  or  per- 
son of  a  third  person  is  indemnity  or  lia- 
bility insurance  is  treated  in  the  note  to 
Patterson  v.  Adan,  48  L.R.A.(N.S.)  184; 
and  see  also  later  cases,  Davies  v.  Mary- 
land Casualty  Co.  L.R.A.10I6D,  395,  and 
Maryland  Casualty  Co.  v.  Peppard,  Lr.R.A. 
1910E,  507. 

Specifically,  as  to  injured  employee's  right 
to  reach  the'  fund  under  an  employers'  lia- 
bility policy,  see  notes  to  Alien  v.  ^tna  L. 
Ins.  Co.  7  L.R,A.(N.S.)  958,  and  Clark  v. 
W.  R.  Bonsai  &  Co.  48  L.R.A.(N.S.)  191, 
and  references  therein  to  annotation  on  re- 
lated questions. 
L.RJ^.1917C. 


(^38,  51  L.R.A.  698,  83  N.  W.  78;  Horn  v. 
Grand  Rapids  F.  Ins.  Co.  80  Minn.  146,  83 
N.  W.  1118;  Connecticut  F.  Ins.  Co.  v. 
Waugh,  60  Neb.  363,  83  N.  W.  1118;  Wood- 
man AccL  Assa  v.  Pratt,  62  Neb.  673,  55 
L.RwA.  291,  89  Am.  St.  Rep.  777,  87  N.  W. 
546;  McMaster  v.  New  York  L.  Ins.  Co.  183 
U.  S.  25,  46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10. 

This  construction  will  be  adopted  even 
though  a  different  construction  was  intend- 
ed by  the  company. 

Wallace  v.  German- American  Ins.  Co.  41 
Fed.  742;  Lowenstein  v.  FideUty  A  C.  Oo. 
88  Fed.  474;  Cotton  v.  Fidelity  &  C.  Co.  41 
Fed.  506. 

Where  the  insurance  company  elects  to  de- 
fend with  knowledge  of  the  insolvency  of 
the  defendant  debtor,  it  is  liable  for  the 
face  of  its  policy  with  interest  and  cost, 
even  though  the  judgment  debtor  does  not 
pay. 

Sanders  v.  Frankfort  M.  Acci.  ft  Plate 
Glass  Ins.  Co.  72  N.  H.  485,  101  Am.  St. 
Rep.  688,  57  Atl.  656;  Patterson  v.  Adan, 
119  Minn.  308,  48  L.R.A.(N.S.)  184,  138 
N.  W.  281;  Butler  Bros.  v.  American  Fi- 
delity Co.  120  Minn.  157,  44  L.R.A.(N.B.) 
609,  139  N.  W.  355;  Truan  t.  London  Guar- 
antee &  Acci.  Co.  124  Minn.  339,  145  N.  W. 
26;  Brassil  v.  Maryland  Casualty  Co.  210 
N.  Y.  235,  L.R.A.1915A,  629,  104  N.  E.  622 ; 
Campbell  v.  Maryland  Casualty  Co.  52  Ind. 
App.  228,  97  N.  B.  1026;  Cannon  Mfg.  Co. 
V.  Employers'  Indemnity  Co.  Ann.  Cas. 
1914D,  1095,  and  note,  161  N.  C.  19,  76  S. 
E.  636;  ^tna  L.  Ins.  Co.  v.  Bowling  Green 
Gaslight  Co.  150  Ky.  732,  43  LJi.A.(N.B.) 
1128,  150  S.  W.  994. 

Messrs.  Gnrley,  Woodrougb,  A  Fltoh, 
for  *  appellee: 

The  policy  indemnifying  the  holder 
against  loss  on  account  of  liability  for  per- 
sonal injuries  was  not  written  for  the  pro- 
tection of  an  injured  person  or  for  his  bene- 
fit, and  there  was  no  privity  between  him 
and  the  insurer. 

Fidelity  &  O.  Co.  v.  Martin,  168  Ky.  12, 
L.R.A.  — ,  — ,  173  S.  W.  307 ;  Allen  v.  ^tna 
L.  Ins.  Co.  7  L.R.A.(N.8.)  958,  76  C.  C.  A. 
265,  145  Fed.  881;  Cayard  v.  Robertson,  123 
Tenn.  382,  80  L.R.A.(N.S.)  1224,  131  S.  W. 
864,  Ann.  Cas.  1912C,  152;  Connolly  v.  Bol- 
ster, 187  Mass.  266,  72  N.  E.  981 ;  Allen  v. 
Gilman,  McN.  &  Co.  137  Fed.  136;  Finley 
V.  United  States  Casualty  Co.  113  Tenn. 
592,  83  S.  W.  2,  3  Ann.  Cas.  962;  Puget 
Sound  Improv.  Co.  v.  Frankfort  M.  Acci.  & 
Plate  Glass  Ins.  Co.  52  Wash.  124,  100  Pac. 
190;  Sheard  v.  United  States  Fidelity  k  G. 
Cb.  68  Wash.  29,  107  Pac.  1024,  109  Pac. 
276;  Frye  v.  Bath  Gas  A,  £.  Co.  97  Me. 
241,  59  L.R.A.  444,  94  Am.  St.  Rep.  500,  54 
Atl.  395;  Clark  v.  Bonsai  &  Co.  157  N.  C. 
270,   48  L.R.A.(N.S.)    191,   72  S.   B.  954; 
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Carter  ▼.  iSltna  L.  Ins.  Co.  76  Kan.  275,  11 
Ii.RJL.  ( N.S. )  1155,  91  Pac.  178;  Pfwler  v. 
Penn  Allen  Portland  Cement  Co.  240  Pa. 
468,  87  Atl.  623;  O'Connell  v.  New  York, 
N.  H.  A  H.  R,  Co.  187  Maae.  272,  72  N.  E. 
979;  Appel  v.  People's  Surety  Co.  148  App. 
Dir.  70,  132  N.  Y.  Supp.  200;  Conqueror 
Zinc  &  Lead  Co.  ▼.  ^tna  L.  Ins.  Co.  152  Mo. 
App.  332,  133  S.  W.  156;  Cushman  y.  Car- 
bondale  Fuel  Co.  122  Iowa,  656,  98  N.  W. 
509;  Travellers  Ins.  Co.  ▼.  Moses,  63  N.  J. 
Eq.  260,  92  Am.  St.  Rep.  663,  49  Atl.  720; 
Stenbom  v.  Brown-Corliss  Engine  Co.  137 
Wis.  564,  20  L.R.A.(N.S.)  956,  119  N.  W. 
308;  Texas  Short  Line  R.  Co.  v.  Way-Mire, 
—  Tex.  Civ.  App.  — ,  89  S.  W.  452;  Atlas 
Hardwood  Lumber  Co.  v.  Georgia  L.  Ins. 
Co.  129  Tenn.  477,  167  S.  W.  109;  Ameri- 
can Employers'  Liability  Ins.  Co.  v.  For- 
dyce,  62  Ark.  562,  54  Am.  St.  Rep.  305,  36 
S.  W.  1051;  Poe  v.  Philadelphia  Casualty 
Co.  118.  Md.  347,  84  Atl.  476;  Burke  v. 
London  Guarantee  &  Acd.  Co.  47  Misc.  171, 
93  N.  Y.  Supp.  652 ;  Henderson  v.  Maryland 
Casualty  Co.  29  Pa.  Super.  Ct.  398. 

Morrlssey,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  recovered  a  judgment  against 
the  General  Construction  Company  for  the 
death  of  her  son  while  in  its  employ,  and  in 
garnishment  proceedings  summoned  the 
^tna  Life  Insurance  Company,  which  had 
insured  the  General  Construction  Company 
against  loss  resulting  from  claims  for  dam- 
ages on  account  of  injuries  or  death  suf- 
fered by  any  employee.  The  garnishee  de- 
nied liability  to  iJie  judgment  debtor  on  the 
ground  that  the  latter  was  insolvent  and 
had  not  paid  the  judgment,  the  policy  pro- 
viding: "No  action  shall  lie  against  the 
company  to  recover  for  any  loss  or  expense 
under  this  policy  unless  it  shall  be  brought 
by  the  assured  for  loss  or  expense,  actually 
sustained  and  paid  in  money  by  him  after 
actual  trial  of  the  issue." 

The  garnishee  was  discharged.  This  ac- 
tion was  brought  to  recover. from  the  ^tna 
life  Insurance  Company  for  an  unsatisfac- 
tory answer  in  the  garniBhment  proceed- 
ings. From  an  order  sustaining  defendant's 
demurrer  and  dismissing  the  action,  plain- 
tiff has  appealed. 

In  addition  to  the  provision  quoted  the 
policy  also  provided : 

"Upon  the  occurrence  of  an  accident  the 
assured  shall  give  immediate  written  notice 
thereof  with  the  fullest  information  obtain- 
able to  the  home  office  of  the  company  at 
Hartford,  Connecticut,  or  its  duly  author- 
ized agent.  If  a  claim  is  made  on  account 
of  such  accident  the  assured  shall  give  like 
notice  thereof  with  full  particulars.  The 
assured  shall  at  all  times  render  to  the 
L.R.A.1917C. 


company  all  co-operation  and  assistance  in 
his  power. 

"If  thereafter  any  suit  is  brought  against 
the  assured  to  enforce  a  claim  for  damages 
on  acount  of  an  accident  covered  by  this 
policy,  the  assured  shall  immediately  for- 
ward to  the  company's  home  office  every 
summons  or  other  process  as  soon  as  the 
same  shall  have  been  served  on  him,  and 
the  company  will,  at  its  own  cost,  defend 
such  suit  in  the  name  and  on  behalf  of 
the  assured,  unless  the  company  shall  elect 
to  settle  the  same  or  to  pay  the  aasured 
the  indemnity  as  provided  for  in  condition 
A  hereof. 

**The  assured,  whenever  requested  by  the 
company,  shall  aid  in  effecting  settlements, 
securing  information  and  evidence,  the  at- 
tendance of  ^witnesses  and  in  prosecuting  ap- 
peals, but  the  assured  shall  not  voluntarily 
assume  any  liability  or  interfere  in  any  ne- 
gotiation for  settlement^  or  in  any  legal  pro- 
ceeding, or  incur  any  expense,  or  settle  any 
claim,  except  at  his  own  cost,  without  the 
written  consent  of  the  company  previously 
given,  except  that  the  assured  may  pro- 
vide at  the  company^s  expense  such  imme- 
diate surgical  relief  as  is  imperative  at  the 
time  of  the  accident." 

The  petition  alleges  that  the  insured  com- 
plied with  the  provisions  of  the  contract 
and  surrendered  control  of  the  action,  that 
defendant  herein  conducted  all  negotiations 
for  settlement,  took  sole  charge  of  the  ac- 
tion against  the  General  Construction  Com- 
pany, and  from  a  judgment  in  plaintiffs 
favor  took  an  appeal  to  the  supreme  court, 
where  the  judgment- was  affirmed.  Elliott 
V.  General  Constr.  Co.  93  Neb.  453,  140  N. 
W.  1024.  It  may  also  be  inferred  from  the 
petition  that  the  insured  was  insolvent  when 
the  action  against  it  was  commenced. 

The  question  presented  seems  to  be: 
Where,  according  to  the  terms  of  an  indem- 
nity policy,  an  insurance  company  has  taken 
sole  charge  of  the  defense  of  an  action 
against  the  insured  for  damages  for  the 
death  of  the  latter's  employee,  and  a  judg- 
ment has  been  rendered  against  the  insured, 
is  the  liability  of  the  insurance  eompany 
subject  to  garnishment  where  the  insured  is 
insolvent,  where  the  policy  provides  that 
"no  action  shall  lie  against  the  company  to 
recover  for  any  loss  or  expense  under  this 
policy  unless  it  shall  be  brought  by  the  as- 
sured for  loss  or  expense  actually  sustained 
and  paid  in  money  by  him  after  actual  trial 
of  the  issue?'' 

Defendant  contends  that  the  policy  is  an 
indemnity  contract,  and  that  under  the 
terms  of  the  provision  just  quoted  it  is  in 
no  case  liable  to  the  insured  until  the  lat- 
ter has  actually  paid  the  judgment.  In  the 
interpretation  of  a  contract  an  admissible 
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and  a  reasonable  construction  which  will 
not  render  it  invalid  should  be  adopted.  The 
general  purpose  of  the  contract  should  also 
be  considered.  The  general  object  of  the 
indemnity  was  that  losses  arising  from  in- 
juries to  employees  should  not  fall  upon  the 
employer,  but  upon  the  insurer,  who  by 
the  collection  of  premiums  creates  a  fund 
with  which  to  pay  such  losses.  To  cheapen 
the  cost  of  insurance  the  insurer  agreed 
to  defend  at  its  o\Tn  cost  all  actions  which 
it  should  be  unable  to  compromise.  The 
employer  surrendered  control  of  the  litiga- 
tion, and  the  insurer  through  its  attorneys 
resisted  the  claim  of  plaintiff,  were  unsuc- 
cessful, and  appealed  to  the  supreme  court, 
where  the  judgment  was  affirmed.  Elliott 
V.  General  Consti*.  Co.  supra.  For  every 
purpose  except  that  of  paying  the  judgment 
the  insurer  has  been  the  real  litigant. 
After  it  has  exhausted  all  legal  measures  in 
attempting  to  defeat  plaintiff's  claim  it  at- 
tempts to  deprive  her  of  the  fruits  of  the 
litigation  by  relying  upon  the  failure  of  the 
insolvent  employer,  the  judgment  debtor,  to 
pay  the  judgment  as  required  by  the  fol- 
lowing provision  of  the  contract:  "No  ac- 
tion shall  lie  against  the  company  to  re- 
cover for  any  loss  or  expense  under  this 
policy  unless  it  shall  be  brought  by  the 
assured  for  loss  or  expense  actually  sus- 
tained and  paid  in  money  by  him  after  ac- 
tual trial  of  the  issue." 

This  is  a  proper  provision  to  protect  the 
insurer  from  claims  of  the  employer  before 
the  latter  has  paid  the  judgment,  since  the 
purpose  of  the  contract  was  to  reimburse 
him,  and  not  to  provide  him  with  funds 
which  he  might  or  might  not  use  to  pay  a 
judgment  recovered  by  an  employee.  This 
protection  is  not  denied  the  insurer  when 
through  garnishment  proceedings  after 
judgment  it  is  compelled  to  pay  a  judgment 
rendered  against  an  insolvent  employer.  Its 
obligation  under  the  contract  is  discharged 
as  fully  as  if  it  had  paid  the  employer 
after  he  had  paid  the  judgment.  Any  oth- 
er construction  can  serve  no  purpose  except 
to  defeat  the  collection  of  plain tifTs  judg- 
ment. Where  the  insurer  has  been  the  ac- 
tual litigant  it  will  not  be  permitted  to  de- 
feat the  collection  of  the  judgment  by  in- 
sisting upon  such  a  construction.  Tlie  con- 
clusion here  reached  has  been  justified  by 
the  supreme  court  of  Minnesota  in  the  fol- 
lowing language: 

"Upon  the  record  did  it  appear  that  the 
company,  the  garnishee,  was  indebted  to  the 
defendant  when  the  disclosure  was  had? 
It  may  be  conceded  that  the  company  in- 
tended so  to  frame  the  policy  that  not  every 
avenue  of  escape  from  payment  in  case  of  a 
loss  should  be  closed.  The  main  purpose  of 
its  business  is  to  obtain  and  retain  the 
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premiums.  The  object  of  the  assured  is  to 
get  protection.  The  object  and  purpose  of 
the  contracting  parties  is  not  to  be  lost 
sight  of  in  construing  a  contract,  nor  is  the 
rule  that  in  case  of  ambiguity  it  must  be  re- 
solved against  the  one  who  prepared  the 
instrument.*' 

''If  suit  is  brought  on  a  claim  intended  to 
be  covered  by  this  policy,  the  company,  aft- 
er notice,  agreed  to  defend;  but,  not  only 
that,  it  reserved  to  itself  the  exclusive  right 
to  settle  or  carry  on  the  litigation,  ex- 
cluding the  assured  from  any  interference 
therewith.  On  these  provisions  the  com- 
pany acted,  assumed  the  defense,  and  has 
carried  on  the  litigation  to  the  bitter  end, 
even  after  defendant  left  this  jurisdiction. 
The  assured  retained  no  voice  or  interest 
in  the  litigation.  The  company  substituted 
its  interests  and  its  judgment  for  that  of 
the  assured  in  the  action.  By  so  doing  it 
assumed  a  relation  to  this  plaintiff,  and 
to  every  plaintiff  where  under  its  policy  it 
steps  into  a  suit,  which  must  be  consid- 
ered in  construing  the  contract.  Neither 
public  -policy  nor  legal  principles  can  be  in- 
voked against  the  validity  of  these  pro- 
visions, if  they  mean  no  more  than  an  im- 
dertaking  to  contest  an  asserted  claim 
against  the  assured,  for  which  it  is  liable 
when  established;  but  if,  under  the  pre- 
tense of  an  insurance  obligation,  the  com- 
pany  carried  on  litigation  in  the  name  of 
one  who  has  neither  voice  nor  interest  there- 
in, and  which  does  not  affect  the  company 
itself,  because  the  asdured  is  unable  or  un- 
willing to  pay  if  plaintiff  is  awarded  judg- 
ment, it  would  seem  the  company  becomes 
an  officious  intermeddler.  Public  policy 
does  not  permit  a  litigant  to  so  surrender 
control  of  his  lawsuit  to  one  who  has  no 
interest  in  the  cause  of  action.  A  contract 
between  client  and  attorney,  although  the 
attorney  has  a  lien  for  his  fees  on  the  cause 
of  action,  is  void,  if  the  client  is  excluded 
from  control  of  the  cause  of  action.  The 
policy  here  should  be  so  interpreted,  if  pos- 
sible, that  its  provisions  do  not  run  con- 
trary to  law,  and  that  result  is  reached  by 
holding  that  the  undertaking  to  defend 
means  something  more  than  carrying  on 
litigation  in  court.     .     .  We  therefore 

hold  that,  in  a  policy  such  as  this,  where 
the  company  has  come  into  the  litigation 
and  assumed  exclusive  control  thereof  under 
its  contract,  it  recognizes  a  liability,  if  it 
fails  to  defend  successfully,  to  pay  the  as- 
sured the  amount  of  the  judgment  it  so  per- 
mits to  be  established,  not  exceeding  the 
sum  stipulated  in  the  policy,  and  also  that, 
as  to  the  plaintiff,  it  should  be  considered 
that  such  judgment  is  a  debt  due  the  as- 
sured from  the  company,  and  not  dependent 
on  any  contingency.    Payment  of  the  judg- 
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rnent^  so  far  as  the  rights  of  the  company 
are  concerned,  in  guch  case,  is  a  mere  pro 
forma  matter,  and  not  a  condition  precedent 
to  its  liability  to  defendant  under  plain- 
tiff's garnishee  proceeding."  Patterson  v. 
Adan,  119  Minn.  308,  48  L.R.A.(N.S.)  184, 
138  N.  W.  281. 

It  must  be  conceded  that  the  majority  of 
courts  passing  upon  this  question  have 
taken  a  different  view.  The  cases  are  re- 
viewed in  Fidelity  &  C.  Co.  v.  Martin,  163 
Ky.  12,  173  S.  W.  307.  The  conclusion 
reached  in  the  present  case,  however,  is  in 
harmony  with  the  general  purpose  of  the 
contract,  promotes  justice,  and  deprives  the 
indemnitor  of  no  legitimate  protection. 

The  judgment  of  the  District  Court  is 
therefore  reversed,  and  the  cause  remanded. 

Cornish,  J.,  dissenting: 

The  maxim,  "Ko  wrong  without  a  rem- 
edy," refers  to  legal  wrongs.  In  a  free 
state,  where  men  buy,  sell,  contract,  and 
mingle  with  each  other,  inequities  arise  of 
which  the  law  takes  no  cognizance.  My 
Brothers  of  the  bench  feel  sure  that  the 
plaintiff,  if  defeated,  would  suffer  wrong. 
I  think  they  are  mistaken,  and,  whether 
mistaken  or  not,  I  feel  sure  that  the  decision 
does  the  defendant  a  l^gal  wrong. 

Stripped  of  legal  verbiage,  the  question 
is:  Will  the  courts  permit  a  contract 
wherein  the  insurer  promises  to  indemnify 
the  employer  against  loss  from  accident  to 
employees  on  condition  that  he  shall  be  bo- 
tifiedy  shall  consent  to  any  settlement  made, 
be  permitted  to  defend  the  lawsuit,  if  any, 
and  also  on  condition  that  it  shall  be  so  far 
an  ind^nnity  contract  that  the  insurer  shall 
not  be  liable  until  the  employer  has  actually 
paid  the  loss  sustained,  as  determined  in 
settlement  or  in  court? 

If  such  a  contract  will  be  permitted,  then 
the  contract  under  consideration  will  be  per- 
mitted. One  can  safely  challenge  opposition 
to  find  a  term  or  provision  lacking  for  such 
a  contract.  Its  history  is  that  it  was  care- 
fully drawn  with  a  view  to  the  "payment 
first"  provision,  and  agreed  to  by  the  parties 
to  it.  Now,  when  parties  have  freely  con- 
tracted, the  courts  must  abide  by  the  terms 
of  the  contract,  or  tell  why  not;  otherwise 
the  court  makes  the  contract  for  the  parties 
and  becomes  a  legislative  body.  A  mere  in- 
equity as  between  the  parties  is  not  suffi- 
cient. Some  ambiguity  or  repugnancy  must 
be  shown,  or  that  it  is  unconscionable, 
against  public  policy,  or  otherwise  forbid- 
den by  law.    Hard  cases  make  bad  law. 

In  the  body  of  the  opinion  the  court  reach- 
es its  conclusion  through  an  interpretation 
of  the  contract,  and  gives  as  a  reason  for  its 
interpretation  that  to  require  payment  by 
the  employer  of  the  judgment  before  liabil- 
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ity  of  the  insurer  arises  would  make  the 
contract  one  against  public  policy.  In  the 
syllabus,  which  is  supposed  to  state  the  law 
of  the  case,  the  rule  is  not  made  to  depend 
upon  interpretation  at  all,  but  applies  to 
any  contract  containing  the  provision  quot- 
ed in  it.  Suppose  the  next  contract  which 
comes  before  us  should  be  one  containing  a 
provision  like  the  one  quoted  in  the  sylla- 
bus, with  these  words  in  addition:  "Let  no 
one,  either  the  courts  or  anybody  else,  con- 
strue this  contract  to  mean  that  in  a  cer- 
tain event  tiie  insurer  is  liable  before  pay- 
ment of  the  loss  by  the  employer;  it  means, 
as  of  course  we  always  intended  it  to  mean, 
that  in  no  event,  the  parties  having  lived 
up  to  their  contract,  shall  the  insurer  be 
liable  until  the  employer  has  suffered  the 
loss;  that  is,  has  paid  it."  Will  the  court 
then,  contrary  to  the  opinion,  refuse  to  call 
the  contract  void  as  against  public  policy? 
Will  it,  in  accordance  with  the  rule  stated 
in  the  syllabus,  hold  that  the  liability  still 
exists,  even  though  the  contract  is  against 
public  policy?  Probably  not;  for  if,  in  any 
such  case,  the  quoted  provision  is  against 
public  policy,  then  the  whole  contract,  being 
inseparable,  fails.  The  courts  will  not  per- 
force give  a  contract  the  construction  that 
its  language  will  not  permit^  to  prevent  its 
being  void  as  against  public  policy. 

In  the  opinion  interpreting  the  contract 
it  is  thought  its  provisions  may  "mean  no 
more  than  an  undertaking  to  contest  an  as 
serted  claim  against  the  assured,  for  which 
it  [the  insurer]  is  liable  when  established." 
The.  "undertaking  to  contest"  is  squarely 
and  fully  provided  for  in  a  section  preced- 
ing the  quoted  provision.  The  quoted  pro- 
vision is  the  only  one  in  the  contract  which 
undertakes  to  tell  when  the  liability  for 
payment  arises  against  the  insurer.  Bead  it 
again.  It  seems  to  the  writer  that  it  can 
have  but  one  possible  meaning;  that  is,  that 
the  employer  must  pay  the  loss  before  he  is 
entitled  to  be  indemnified. 

It  is  argued,  not  as  a  matter  of  estoppel, 
but  of  interpretation,  that  the  quoted  pro- 
vision may  have  in  mind  a  case  where  the 
insurer  has  refused  to  defend,  in  which  case 
he  will  not  be  liable  until  the  employer  has 
paid  the  judgment.  This  suggestion  does 
violence  to  the  terms  of  the  contract.  The 
undertaking  to  defend  is  absolute.  It  for- 
gets that  the  policy  throughout  is  one  to 
indemnify  against  loss,  and  not  against  lia- 
bility The  insurer  has  no  right  of  election 
to  defend  or  not.  By  its  plain  terms,  the 
insurer  must  either  settle,  defend,  or  pay. 
Under  such  an  interpretation,  the  insurer 
can  defend  only  on  penalty  of  assuming  the 
entire  liability  of  the  suit. 

Would  a  provision  making  liability  con- 
tingent on  payment  by  the  employer,  com* 
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bined  with  the  provision  that  the  insurer 
shall  have  control  of  the  defense^  make  the 
contract  void  as  against  public  policy? 
37 ot,  I  think,  unless  we  are  to  make  new  law. 
As  said  by  one  of  the  eaxly  judges :  ''Public 
policy  is  an  unruly  horse  and  dangerous  to 
ride.''  "Judges  are  more  to  be  trusted  as 
interpreters  of  the  law."  Public  policy  ex- 
tended might  lead  us  anywhere,  just  as 
would  the  practice,  in  deciding  cases,  of  not 
applying  the  general  rules  of  the  law,  but 
following  our  sense  of  equity  in  the  individ- 
ual case. 

So  far  is  the  provision  requiring  notice  to 
the  insurer  and  a  right  to  defend  from  being 
against  public  policy,  that  what  is  most  val- 
uable in  that  provision  for  him  would  be 
his,  if  the  provision  were  entirely  left  out  of 
the  contract.  He  is  the  real  party  in  in- 
terest, the  one  who  should  defend,  the  one 
who  may  have  to  pay  the  judgment.  At 
commoH  law,  one  who  has  to  pay  the  judg- 
ment is  entitled  to  notiee,  has  a  right  to  be 
present,  and  even  be  given  a  voice  in  the 
trial.  The  court  would  protect  his  interest 
to  see  that  no  unjust  judgment  was  ob- 
tained. The  insurer's  case  is  not  that  of  an 
intermeddler,  or  of  a  lawyer,  buying  a  law- 
suit, stirring  up  a  lawsuit,  or  preventing 
settlement.  Probably,  at  common  law,  with- 
out any  contract  for  it,  the  employer  oould 
not  hold  him  to  a  settlement  without  his 
consent.  Under  this  contract^  the  employ- 
er is  as  free  to  settle  as  if  he  had  never  paid 
his  $Z0  premium. 

How  can  it  be  said  that  the  insurer  has  no 
interest  in  the  lawsuit  when  the  employer 
is  insolvent?  That  is  to  say  that  insolvents 
have  no  credit.  Ordinarily,  or  at  least  in 
half  of  the  cases,  the  insolvent  will  find  it 
easy  to  get  the  money  to  pay  the  judgment. 
The  argument  assumes  that  the  insurer  vrill 
know  of  the  insolvency. 

Much  time  is  spent  in  discussing  the  pro- 
priety and  purpose  of  the  quoted  provision 
requiring  payment  first.  I  do  not  care  how 
hard  this  provision  may  appear  to  be  in  the 
present  case.  In  my  opinion,  its  mining 
being  clear  and  unambiguous,  the  particu- 
lar purpose  or  reason  which  the  parties  had 
for  inserting  it  is  not  the  business  of  the 
court.  The  fact  that,  as  free  contracting 
parties,  they  placed  it  there,  is  sufficient. 
If  reasons  are  necessary,  they  are  at  hand. 
The  insurer  wished  to  make  a  strictly  in- 
demnity contract.  He  did  not  care  to  be 
subrogated  to  a  loss  which  the  employer  was 
released  by  his  insolvency  from  paying.  The 
insurance  world  recognizes  the  fact  that  the 
irresponsible  man  is  a  greater  risk  than 
the  responsible  one.  In  cases  like  the  one  in 
hand  the  danger  of  collusion  between  em- 
ployer and  employee  at  once  arises.  Again, 
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the  insurer,  on  grounds  of  business  policy, 
may  prefer  to  make  sure  that  the  money 
goes  to  the  injured  employee.  Without  the 
provision,  it  may  go  elsewhere.  The  opinion 
itself  says,  "This  is  a  proper  provision  to 
protect  the  insurer"  against  the  misappli- 
cation of  the  fund.  But  such  need  for  this 
protection  could  only  arise  in  case  of  insol- 
vency. So  we  have  the  court,  at  l^is  point, 
making  the  provision  a  proper  one  for  this 
purpose,  but,  later  on  im  the  opinion,  hold- 
ing that  it  never  has  any  use  or  applioatioA 
except  when  the  insurer  has  not  conducted 
the  defense.  If  the  provision  is  in  for  one 
purpose,  it  in  for  all  purposes  within  its 
exjpressed  meaning.  The  court  cannot  say 
it  shall  apply  for  this  purpose  and  justify 
itself  in  refusing  it  for  other  purposes  be- 
cause, in  the  individual  case,  it  would  work 
a  hardship,  contrary  to  its  notions  of  jus- 
tice. The  laws  are  adapted  to  those  oases 
which  more  frequently  occur.  It  seems  to 
me  the  opinion  exhibits  a  strained  construc- 
tion of  the  contract,  due  to  the  particular 
ciroummtances  of  the  case.  If  these  con- 
tracts work  a  hardship  on  employees,  that 
is  a  consideration  for  the  legislature,  not 
the  courts  of  justice. 

The  contract,  on  simple  view,  is  clear  and 
easily  understood.  Argument  about  it  and 
the  refinements  of  logic,  to  make  it  mean 
something  else,  are  only  confusing.  Twenty- 
four  courts,  besides  the  trial  court,  have 
passed  upon  this  contract.  All  but  three  of 
them  have  construed  it  to  be  an  indemnity, 
not  a  liability,  contract.  For  a  review  of 
the  cases,  see  the  recent  case  entitled  Fidel- 
ity &  C.  Co.  v.  Martin,  163  Ky.  12,  173  S. 
W.  307. 

The  courts  must  remember  that  they  are 
neither  lawmakers  nor  contract  makers,  and 
that  contracts  not  prohibited  by  law  are  the 
law  between  the  parties  to  them.  As  said 
by  Sir  Frederick  Pollock,  in  his  article  on 
Contracts,  7  Enc.  Britanniea,  p.  35,  the  en- 
forcement of  contracts  is  among  "the  most 
important  functions  of  legal  justice."  Page 
38.  "The  business  of  the  law,  therefore,  is 
to  give  effect  so  far  as  possible  to  the  inten- 
tion of  the  parties,  and  all  the  rules  for 
interpreting  contracts  go  back  to  this  fun- 
damental principle  and  are  controlled  by  it. 
...  A  rule  which  can  take  effect  against 
the  judicially  known  will  of  the  parties  is 
not  a  rule  of  construction  or  interpretation, 
but  a  positive  rule  of  law.''  If  we  deviate 
from  this  rule  of  construction,  there  will 
arise  general  confusion  and  uncertainty  as 
to  what  the  law  is,  not  conducive  to  the 
ends  of  justice. 

Petition  for  rehearing  denied. 
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CHICAGO,    ROCK   ISLAND,   &   PACIFIC 
RAILWAY  COMPANY,  Plflf.  in  Err., 

V. 

PETER  MATUKAS,  by  Next  Friend. 

(—  Okia,  — ,  147  Pac.  1038.) 

Carriers  —  trespasser  on  train  —  injury 
—  liability. 

1.  A  petition  which  alleges  that  defend- 
ant's servants  in  charge  of  its  trains  pass- 
ing through  H.  negligently  permitted  plain- 
tiff and  other  boys  to  ride  upon  it;  that, 
being  accustomed  so  to  do,  on  a  certain  day, 
while  one  of  the  defendant's  freight  trains 
was  running  through  H.,  plaintiff  was  per- 
mitted to  ride  thereupon,  and  while  so  do- 
ing, and  while  the  train  was  running  about 
10  miles  per  hour,  the  fireman  in  vigorous 
language  ordered  him  to  get  off;  that  the 
plaintiff  was  frightened  thereby,  and  in  his 
hurry  to  obey,  without  negligence  on  his 
part,  fell  and  was  caught  under  the  wheels 
of  the  train  and  was  injured;  and  that  the 
same  was  the  result  of  the  negligence  of  de- 
fendant, its  agents,  and  servants, — states  a 
cause  of  action. 

For  other  c<i8es,  see  Carriers,  II,  k,  1,  in 
Dig,  1-52  A\  8. 

Master  and  servant  —  fireman  —  eject- 
ing: trespasser  from  train. 

2.  Where  the  evidence  reasonably  tends 
to  prove  that  plaintiff,  a  boy  aged  nine 
years,  boarded  one  of  defendant's  freight 
trains  passing  through  H.,  and,  while  cling- 
ing to  the  ladder  on  the  side  of  the  car,  was 
compelled  by  the  fireman  to  jump  off,  which 
he  did,  and,  while  so  doing,  fell  under  the 
train  and  was  injured,  held,  that  the  same 
was  sufficient  to  take  the  case  to  the  jury 
on  the  question  of  defendant's  negligence. 
Held,  further,  that  the  fireman  was  acting 
within  the  scope  of  his  employment  in  com- 
pelling plaintiff  to  get  off  the  train. 

For  other  oases,  see  Trial,  II.  h;  Master  and 
Servant,  III.  a,  2,  vn  Dig,  1-^2  N.  8, 

Appeal  -*  contradictory  instractions  — 
error. 

3.  In  an  action  in  damages  for  personal 
injuries,  where  the  petition  alleges  the  in- 


Headnotes  by  Turner,  J. 


jury  to  have  occurred  through  the  negli^ 
gence  of  defendant,  an  instruction  that 
plaintiff  could  not  recover  unless  he  proved 
a  wilful  injury,  and  another  that  he  could 
recover  en  proof  of  a  negligent  injury,  is 
error. 

For  other  oases,  see  Appeal  and  Error,  VII, 
^,  h  a,  (2),  in  Dig,  1-52  N.  8. 

(Kane,  Ch.  J.,  and  Hardy,  J.,  dissent  in 

part. ) 

(January  26,  1915.) 

ERROR  to  the  District  Oourt  for  Potta- 
watomie County  to  review  a  judgment 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Rev^-sed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  O.  Blake,  H.  B.  Iiaw,  R.  J. 
Roberts,  W.  H.  Moore,  and  J.  H.  Woods, 
for  plaintiff  in  error: 

Plaintiff  was  a  trespasser  on  defendant's 
train,  and  it  is  not  liable  for  the  injuries 
sustained  by  him. 

Pittsburgh,  C.  C.  A  fit  L.  R.  Co.  v.  Red- 
ding, 140  Ind.  101,  34  LJLA.  767,  39  N.  E. 
921;  Jordan  v.  Grand  Rapids  &  I.  R.  Co. 
162  Ind.  464,  102  Am.  St.  Rep.  217,  70 
N.  :E.  624;  Cauley  r,  Pittsburgh,  C.  &  St. 
L.  R.  Co.  98  Pa.  498;  Catlett  v.  St  Louis, 
I.  M.  &  S.  R.  Co.  67  Ark.  461,  88  Am.  St. 
Rep.  264,  21  S.  W.  1062;  Chicago  &  N.  W. 
R.  Co.  V.  Smith,  46  Mich.  504,  41  Am. 
Rep.  177,  9  N.  W.  830,  4  Am.  Neg.  Cas. 
24;  Bjornquist  v.  Boston  &  A.  R.  Co.  186 
Mass,  130,  102  Am.  St.  Rep.  332,  70  N.  E. 
53;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  John- 
son, 3  Okla.  41,  41  Pac.  641,  6  Am.  Neg. 
Cas.  187;  Masser  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  68  Iowa,  602,  27  N.  W.  776;  EcUff  v. 
Wabash,  St.  L.  ft  P.  K  Co.  64  Mich.  196, 
31  N.  W.  180. 

There  was  no  evidence  showing  the  au- 
thority of  the  fureman  to  eject  passengers 
or  trespassers  from  the  trains. 

6  Thomp.  Neg.  §  7718,  p.  667;  Gulf,  C. 
ft  S.  F.  R.  Co.  V.  Kirkbride,  79  Tex.  457, 


Note.  —  The  duty  toward  trespassing  chil- 
dren on  cars  is  considered  at  pages  572  et 
seq.  of  the  note  to  Walsh  v.  Pittsburgh  R. 
Co.  32  L.R.A.(N.S.)  559,  covering  the  gen- 
eral subject  of  the  duty  of  a  property  owner 
to  trespassing  children;  and  see  references 
therein  for  notes  on  various  collateral  ques- 
tions. 

The  liability  for  injury  to  children  catch- 
ing rides  on  cars,  including  the  effect  of  the 
child  being  frightened,  or  ordered,  off  the 
car  by  employees,  is  considered  in  the  an- 
notation following  Elie  v.  Lewiston,  A.  ft 
W.  Street  R.  Co.  L.R.A.1916C,  106. 

Generally  as  to  the  liability  of  an  em- 
ployer for  the  torts  of  an  employee  as  af- 
L.R.A.1917C. 


fected  by  the  scope  of  the  latter's  employ- 
ment or  duties,  see  Indexes  to  L.R.A.  Notes 
under  the  title  "Master  and  Servant,"  sub- 
titles, **Liability  of  master  to  third  person," 
"Scope  of  employment,  disobedience  of  or- 
ders." >See  especially  as  to  implied  author- 
itv  to  eject  trespassers  from  train,  notes  to 
Daley  v.  Chicago  &  N.  W.  R.  Co.  32  L.RJ^. 
(N.S.)  1164;  and  Dierkes  v.  Hauxhurst 
Land  Co.  34  L.R.A.(N.S.)  603. 

The  liability  of  a  master  where  servant 
invites  or  permits  children  to  ride  on  en- 
gines or  cars  is  discussed  in  the  note  to 
Love  joy  v.  Denver  ft  R.  G.  R.  Co.  L.R.A, 
1915E,  888. 
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15  S.  W.  495,  8  Am.  Neg.  Gas.  631;  Coor- 
coran  v.  Concord  &  M.  R.  Co.'0  C.  C.  A. 
231,  5  U.  S.  App.  453,  56  Fed.  1014;  Far- 
ber  y.  Missouri  P.  R.  Go.  116  Mo.  81,  20 
L.R.A.  360,  22  8.  W.  631,  8  Adi.  Keg.  Gas. 
475;  Marion  t.  Chicago,  R.  I.  &  P.  R.  Co. 
59  Iowa,  428,  44  Am.  Rep.  687,  IS  N.  W. 
415;  Smith  y.  Louisville,  £.  k  St.  L.  R. 
Co.  124  Ind.  394,  24  N.  E.  763;  Texas  ft 
P.  R.  Go.  V.  Black,  87  Tex.  160,  27  8.  W. 
118;  Reary  v.  Louisville,  N.  O.  &  T.  R.  Co. 
40  La.  Ann.  32,  8  Am.  St.  Rep.  497,  8  So. 
390;  Alabama  6.  8.  R.  Go.  r.  Harris,  71 
Miss.  74,  14  So.  263. 

Plaintiff's  petition  does  not  allege  wilful 
injury,  imder  the  authorities. 

14  Ihic.  PI.  ft  Pr.  338;  6  Thomp.  Neg. 
1901  ed.  p.  506,  §  7466;  Sheam.  ft  Redf. 
6th  ed.  Neg.  §  19,  p.  36;  7  La^batt,  Mast, 
ft  8.  §  2531,  p.  7783;  Holwerson  r.  St. 
Louis  ft  Subwban  R.  Co.  157  Mo.  216,  50 
L.R.A.  860,  67  8.  W.  770;  Oevelaiid,  O.  a 
ft  St.  L.  R.  Co.  v.  Tartt,  12  0.  G.  A.  618, 
24  U.  S.  App.  489,  64  Fed.  828;  Qeveland, 
C.  G.  ft  St.  L.  R.  Go.  V.  Tartt,  49  L.R.A. 
08,  39  G.  C.  A.  568,  99  Fed.  369;  Louis- 
ville, N.  A.  ft  C.  R.  Co.  V.  Ader,  110  Ind. 
376,  11  N.  E.  437;  Chicago  ft  E.  L  R.  Co.  ▼. 
Hedges,  105  Ind.  398,  7  N.  B.  801;  Belt  R. 
ft  Stock  Yard  Go.  v.  Mann,  107  Ind.  89,  7 
N.  E.  893;  McAdoo  t.  Richmond  ft  D.  R. 
Co.  105  N.  G.  140,  11  S.  E.  316;  Louisville 
ft  N.  R.  Co.  v.  Anchors,  114  Ala,  492,  62 
Am.  St.  Rep.  116,  22  So.  279,  8  Am.  Neg. 
Rep.  125;  Chicago,  St.  L.  ft  P.  R.  Go.  v. 
Nash,  1  Ind.  App.  298,  27  N.  E.  564;  Magar 
T.  Hammond,  183  N.  Y.  387,  3  L.R.A.(N.S.) 
1038,  76  N.  E.  474,  19  Am.  Neg.  Rep.  445. 

If  the  petition  does  not  allege  wilful  in- 
jury, the  instruction  of  the  court  author- 
izing the  jury  to  return  a  verdict  for  the 
plaintiff,  in  the  event  they  found  that 
plaintiff  had  received  his  injuries  from  a 
wilful  act  of  defendant,  was  prejudiciaL 

Chicago,  K.  ft  W.  R.  Go.  v.  0*Connell,  46 
Kan.  581,  26  Pac.  947;  Atchison,  T.  ft  S. 
F.  R.  Co.  V.  Wells,  66  Kan.  222,  42  Pac. 
699;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Winston, 
66  Kan.  456,  43  Pac.  778;  Tognazzini  v. 
Freeman,  18  Gal.  App.  468,  123  Pac.  540; 
Denman  v.  Johnston,  85  Mich.  387,  48  N. 
W.  565;  Alger,  S.  ft  Go.  v.  Duluth- Superior 
Traction  Go.  93  Minn.  314,  101  N.  W.  298, 
17  Am.  Neg.  Rep.  96;  Gauley  v.  Pittsburgh, 
C.  ft  St.  L.  R.  Co.  98  Pa.  498;  Chicago  ft 
N.  W.  R.  Co.  ▼.  Smith,  46  Mich.  504,  41 
Am.  Rep.  177,  9  N.  W.  830,  4  Am.  Neg.  Gas. 
24;  Pittsburgh,  G.  G.  ft  St.  L.  R.  Co.  v. 
Redding,  14(klnd.  101,  34  L.R.A.  767,  39 
N.  E.  921;  J^dan  v.  Grand  Rapids  ft  I.  R. 
Co.  162  Ind.  464,  102  Am.  St.  Rep.  217, 
70  N.  B.  524;  Chas.  T.  Derr  Gonstr.  Co.  v. 
Gelruth,  29  Okla.  538,  120  Pac.  263. 
L.RJ^.1917C. 


Messrs.  H.  K.  Smitti  and  W.  T.  Wil- 
liams, for  defendant  in  error: 

Admitting  that  Peter  Matukas  was  a 
trespasser,  and  that  he  was  wrongfully  on 
the  train,  defendant,  as  matter  of  law,  did 
not  exercise  that  degree  of  care  required  of 
it  by  law,  in  ejeeting  him. 

Townley  t.  Ohicago,  M.  ft  St.  P.  R.  Go. 
53  Wis.  626,  UN.  W.  65;  Kansas  City, 
Ft.  S.  ft  Q.  R.  Go.  V.  Kelly,  36  Kan.  665, 
69  Am.  Rep.  506,  14  Fac.  172,  3  Am.  Neg. 
Gas.  437;  Moore  v.  Atchison,  T.  ft  S.  F. 
R.  Co.  26  Okla.  682,  110  Pac.  1060;  Penas 
V.  Chicago,  M.  ft  St.  P.  R.  Ga  112  Minn. 
203,  30  L.R.A.(N£.)  630,  140  Am.  St.  Rep. 
470,  127  N.  W.  896;  Ramsden  v.  Boston 
ft  A.  R.  Go.  104  Mass.  117,  6  Am.  Rep.  200, 
8  Am.  Neg.  Gas.  372;  Higgins  v.  Water- 
vliet  Tump,  ft  R.  Go.  46  N.  Y.  23,  7  Am. 
Rep.  293;  Northwestern  R.  Go.  v.  Hack,  66 
III.  238;  Kline  v.  Central  P.  R.  Co.  37  Gal. 
400,  99  Am.  Dee.  282,  8  Am.  Ne^.  Cas.  58. 

For  the  purpose  of  establishing  a  cause 
of  aetion  for  wrcHigful  death,  it  is  imma- 
terisrl  whether  the  act  causing  the  death  was 
wanton  or  omel;  it  being  sufficient  that 
it  was  merely  .negligent. 

Western  U.  Teleg.  Co.  v.  Catlett,  100  G. 
C.  A.  489,  177  Fed.  71;  Atchison,  T.  ft  S. 
F.  R.  Go.  V.  Ghambeorlain,  4  Okla.  542,  46 
Pao.  500;  Southern  Kansas  R.  Co.  v.  Rice, 
38  Kaa.  398,  6  Am.  St.  Rep.  766,  16  Pac 
817, 8  Am.  Neg.  Gas.  274;  Western  U.  Teleg. 
Co.  ▼.  HflJi-is,  6  Ga.  App.  260,  64  S.  E.  1123; 
Birmingham  R.  Light  &  P.  Go.  v.  Ja£fee, 
154  Ala.  548,  45  8o.  469;  Conchin  v.  El 
Paso  ft  8.  W.  R.  Co.  13  Ariz.  269,  28 
L.R.A.(N.S.)  88,  108  Pae.  260;  Southern  P. 
R.  Co.  Y.  Svendsen,  13  Ariz.  Ill,  108  Pac 
263;  Penas  v.  Chicago,  M.  ft  St.  P.  R.  Ga 
112  Minn.  203,  30  LJELA.(N.S.)  630,  140 
AuL  St.  Rep.  470,  127  N.  W.  896;  Kansas 
City,  Ft.  S.  ft  6.  R.  Go.  ▼.  Kelly,  36  Kan. 
656,  59  Am.  Rep.  596,  14  Pac  173,  3  Anu 
Neg.  Gas.  437;  Moore  v.  Atchison,  T.  ft  S. 
F.  R.  Co.  26  Okla.  682,  110  Pac.  1060;  Ross 
V.  Leggett,  61  Mich.  445,  1  Am.  St.  Rep. 
608,  28  N.  W.  696.  ^ 

Defendant  owed  to  Peter  Matukas  the 
duty  of  ordinary  care  to  avoid  injury  to 
him. 

Enright  T.  Pittsburg  Junction  R.  Go.  198 
Pa.  166,  53  LJLA.  830,  82  Am.  St.  Rep. 
796,  47  Atl.  938,  9  Am.  Neg.  Rep.  364; 
Galveston,  H.  ft  S.  A.  R.  Co.  ▼.  Zantzinger, 
93  Tex.  64,  47  L.R.A.  282,  77  Am.  St.  Rep. 
829,  53  S.  W.  879;  Western  U.  Teleg.  Go. 
V.  Harris,  6  Ga.  App.  260,  64  S.  E.  1123; 
Atchison,  T.  ft  S.  F.  R.  Go.  v.  Chamberlain, 
4  OkUi.  642,  46  Pac.  600;  Milwaukee  ft  St. 
P.  R.  Co.  V.  Arms,  91  U.  S.  489,  23  L.  ed. 
374;  Southern  Kansas  R.  Co.  v.  Rice,  38 
KajQ.  398,  5  Am.  St.  R^.  766,  16  Pao.  817> 
8  Am.  Neg.  Gas.  274. 
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Defendant  is  liable  for  the  acts  of  its 
servant  while  engag^ed  in  the  performance 
of  his  duties,  if  his  act  comes  within  tlie 
general  scope  of  his  employment. 

Barre  v.  Reading  City  Pass.  R.  Co.  165 
Pa.  170,  26  AtL  99;  Oxford  v.  Peter,  28 
m.  434;  Mali  v.  Lord,  39  N.  Y.  881,  100 
Am.  Dec.  448;  Heinrich  ▼.  Pullman  Palace 
Car  Co,  20  Fed.  100;  Kansas  City,  Pt.  S. 
&  G.  R.  Co.  v.  Kelly,  86  Kan.  655,  59  Am. 
Rep.  696,  14  Pac.  172,  3  Am.  Neg.  Gas.  437 ; 
Penas  v.  Chicago,  M.  &  St.  P.  R.  Co.  112 
Minn.  203,  30  L.R.A.(N.S.)  630,  140  Am. 
St.  Rep.  470,  127  N.  W.  896;  Moore  v. 
Atchison,  T.  k  S.  R.  Co.  26  Okla.  682,  110 
Pac.  1060;  Savannah,  F.  &  W.  R.  Co.  v. 
Godkin,  104  Ga.  655,  69  Am.  St,  Rep.  187, 
30  S.  E.  378,  4  Am.  Xeg.  Rep.  253;  Hoff- 
man V.  New  York  C.  &  H.  R.  R.  Co.  87  N. 
Y.  25,  41  Am.  Rep.  337,  8  Am.  Neg.  Cas. 
543;  Pierce  v.  North  Carolina  R.  Co.  124 
N.  C.  83,  44  L.R.A.  316,  32  S.  E.  399;  Folley 
y.  Chicago,  R.  I.  &  P.  R.  Co.  16  Okla.  32, 
84  Pac.  1090. 

The  conduct  of  the  fireman  was  the 
proximate  cause  of  plaintiff's  injury;  an 
injury  received  and  suffered  because  a  sery- 
ant  of  the  company  violated  a  duty  which 
the  company  owed  the  boy. 

CitiEcns  Life  Assur.  Co.  v.  Brown  [1904] 
A.  C.  423,  73  L.  J.  C.  P.  N.  S.  102,  90  L. 
T.  N.  S.  739,  20  Times  L.  R.  497,  53  Week. 
Rep.  176;  Penas  v.  Chicago,  M.  &  St.  P. 
R.  Co.  112  Minn.  203,  30  L.R.A.(N.S.)  630, 
140  Am.  St.  Rep.  470,  127  N.  W.  926; 
Palmeri  v.  Manhattan  R.  Co.  133  N.  Y. 
261,  16  L.R.A.  136,  28  Am.  St.  Rep.  632, 
30  N.  E.  1001;  Pittsburgh,  C.  &  St.  L.  R. 
Co.  v.  Shields,  47  Ohio  St.  387,  8  L.R.A, 
464,  21  Am.  St.  Rep.  840,  24  N.  E.  658; 
Cook  y.  Houston  Direct  Nav.  Co.  76  Tex. 
353,  18  Am.  St.  Rep.  53,  13  S.  W.  475; 
Standard  Oil  Co.  v.  Anderson,  212  U.  S. 
215,  219,  53  L.  ed.  480,  483,  29  Sup.  Ct. 
Rep.  262;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
HoUiday,  30  Okla.  680,  39  LJl.A.<N.S.)  205, 
120  Pac.  927. 

Turner,  J/.,  delivered  the  opinion  of  the 
court: 

On  December  31,  1909,  in  the  district 
court  of  Pottawatomie  county,  Peter  Ma- 
tukas,  an  infant,  by  his  mother  as  next 
friend,  sued  the  Chicago,  Rock  Island,  & 
Pacific  Railway  Company,  plaintiff  in  er- 
ror, in  damages  for  personal  injuries.  After 
a  general  demurrer  to  the  petition  was 
filed  and  overruled,  and  issues  joined  by 
answer  and  reply,  there  was  trial  to  a 
jury  and  judgment  for  plaintiff  for  $8,000, 
and  defendant  brings  the  case  here.  It  is 
first  assigned  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  petition.  The 
petition,  after  alleging  the  corporate  exist- 
L.R^.1917C. 


ence  of  defendant,  and  plaintiff  to  be  an 
infant  about  nine  years  of  age,  the  death 
of  his  father,  and  that  he  sues  by  bis 
mother  as  his  next  friend,  substantially 
states : 

That  prior  to  June  26,  1909,  defendant's 
servants  in  charge  of  its  trains  passing 
through  Hartshorne  negligently  permitted 
plaintiff  and  other  boys  about  hie  age  to 
ride  thereupon;  that,  being  accustomed  so 
to  do,  on  that  day*  while  one  of  defend- 
ant's freight  trains  was  running  through 
Hartshorne,  plaintiff  was  permitted  and  al- 
lowed to  ride  thereupon  by  defendant's 
agents  and  servants;  that,  while  so  riding 
upon  a  box  car  in  said  train  about  three 
cars  in  the  rear  of  the  engiiie,  and  while 
the  train  was  running  at  the  rate  of  10 
miles  an  hour,  ''.  ,  .  some  one  on.  said 
train  ahead  of  this  plaintiff  whom  this 
plaintiff  at  the  time  believed*  and  now  be- 
lieves, to  have  been  the  firemaa,  firing  on 
the  engine  hauling  said  train,  in.  strong 
and  vigorous  language  ordered  and  directed 
this  plaintiff  to  get  off  of  said  train;  that 
this  plaintiff  was  scared  and  frightened  by 
the  language  and  iMnner  of  the  person 
giving  said  order,  and  in  his  hiury  and 
effort  to  obey  the  said  order,  this  plaintiff, 
in  his  effort  to  get  from  said  train,  .  .  . 
without  fault  or  negligence  on  his  part, 
fell  and  was  caught  under  the  wheels  of 
said  car  and  train,  and  the  cars,  in  passing 
over  the  plaintiff's  foot,"  cue  it  off,  and 
"internally  injured  this  plaintiff;''  that 
said  injuries  ".  .  .  were  caused  by,  and 
are  the  result  of,  and  arose  from  the  neg- 
ligence and  carelessness  of  the  defendant, 
its  said  agents  and  servants,  in  permitting 
this  plaintiff  to  ride  upon  defendant's  said 
train,  and  in  ordering  and  directing  this 
plaintiff  to  get  off  of  said  car  and  train  as 
hereinbefore  alleged;"  and  "that  it  was  the 
duty  of  the  defendant,  and  its  agents  and 
servants  in  charge  and  control  of  its  said 
trains,  to  exercise  ordinary  care  in  prevent- 
ing this  plaintiff  and  other  infants  of  ten- 
der years  from  climbing  upon  and  riding  on 
said  trains,  and,  when  found  thereon,  to 
exercise  a  reasonable  degree  of  care  in  re- 
moving said  infants  of  tender  years  from 
its  said  train  when  found  riding  thereon 
without  authority  so  as  to  avoid  danger  to 
said  infants;  that  the  defendant  and  its 
agents  and  servants  knew  that  this  plain- 
tiff, Peter  Matukas,  was  an  infant  of  ten- 
der years,  and  that  he  cotdd  not  and  did  not 
appreciate  the  danger  and  hazard  to  life  Itnd 
limb  in  attempting  to  and  getting  from 
said  train  while  it  was  running  at  the  rate 
of  10  miles  an  hour,  as  hereinbelore  alleged, 
but  that  said  defendant,  and  its  said  agents 
and  servants,  could  and  did  appreciate  the 
danger  and  hazard  of  any  attempt  af  this 


CHICAGO,  IL  1.  &  P.  R,  CO.  y.  MATUKAS. 


1069 


plaintiff  to  get  off  of  said  train  while  it  wKa 
running  at  such  speed,  and  that  the  defend- 
ant, its  said  agents,  and  servants  failed 
to  exercise  ordinary  care  in  removing  said 
infant  from  its  said  train,  and  were  guilty 
of  negligence  and  carelessness  in  ordering 
this  plaintiff  to,  and  permitting  him  to 
attempt  to,  leave  said  train  under  the  con- 
ditions and  circumstances  hereinbefore  al- 
leged;" that  plaintiff  "  .  .  .  is  by  rea- 
son of  said  injuries  caused  and  received  by 
and  through  the  negligence  and  careless- 
ness of  the  defendant,  and  its  agents  and 
servants,  as  hereinbefore  alleged,**  etc.,  to 
his  damage  in  a  sum  certain,  for  which  he 
prayed  Judgment. 

There  can  be  no  doubt  as  to  the  theory 
of  the  case  as  derived  from  said  petition. 
In  the  language  of  counsel  for  plaintiff  in 
his  opening  statement  to  the  jury,  it  is: 
"  .  .  .  It  is  the  theory  in  this  case.  We 
think  we  can  and  will  be  able  to  substan- 
tiate by  the  proof  what  we  allege  in  this 
petition  that  the  defendant  was  negligent 
and  careless  in  permitting  these  bojrs  to 
ride  on  this  train,  and  negligent  and  careless 
in  directing  this  boy  to  leave  this  train 
while  it  was  running  at  that  rate  of  speed ; 
and  we  think  the  law  will  be,  after  the 
court  gives  it  to  you,  that  if  you  find  from 
this  evidence,  under  the  instructions  of  the 
court,  that  these  facts  are  true,  it  will  be 
your  duty  to  find  a  verdict  in  favor  of  the 
plaintiff  in  this  case." 

The  proposition  of  law  stated  by  the 
pleader  in  his  petition,  and  upon  which  he 
relies  to  recover,  is  that,  where  the  pres- 
ence of  1^  child,  at  moet  a  trespasser,  is 
known  to  defendant,  he  is  bound  to  exer- 
cise reasonable  care  in  removing  him  from 
one  ef  its  trains  while  in  motion.  This  is 
independent  of  another  rule,  which  ie  that 
one  owes  no  duty  to  the  ordinary  trespasser 
except  to  refrain  from  intentionally  in- 
juring him.  Hie  proposition  submitted  by 
the  pleader  is  sound,  and,  as  stated  in  21 
Am.  &  Eng.  Enc.  Law,  474,  is  acquiesced  in 
by  eVen  the  strongest  advocates  of  the  rule 
that  there  is  no  duty  to  ordinary  trespass- 
ers. 

In  Lovett  ▼.  Salem  ft  S.  D.  R.  Co.  9  Allen 
557,  3  Am.  Neg.  Cas.  764,  was  tort  against 
a  railroad  company  to  recover  damages  for 
a  personal  injury  sustained  by  the  plain- 
tiff, a  boy  of  ten  years,  who  was  a  trespass- 
er upon  the  defendant's  street  car.  Under 
instructions  of  the  court  the  jury  found, 
in  effect:  "That,  though  the  plaintiff  was 
wrongfully  upon  the  defendant's  car,  the 
driver  ordered  him  to  get  off  from  it,  in- 
tending thereby  to  make  him  leave  it  whUe 
in  motion;  that  the  plaintiff,  by  reason  of 
being  so  ordered,  left  the  car  while  it  was 
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in  motion  and  was  thereby  injured;  and 
that  in  getting  off  he  used  ordinary  care." 

The  ear  was  going  in  the  same  direction 
the  boy  was  traveling,  and  he  boarded  it 
without  any  intention  of  paying  his  fare. 
In  affirming  the  judgment  for  plaintiff  the 
court  said:  ''In  1  Billiard  on  Torts,  2d  ed. 
160,  tlie  law  applica;ble  to  this  subject  is 
stated  as  follows:  'The  fact  that  a  plain- 
tiff is  a  trespasser  or  violator  of  the  law 
does  not  of  itself  discharge  another  from 
the  observance  of  due  and  proper  care  to- 
wards him,  or  the  duty  of  so  exercisii^  his 
own  rights  as  not  to  injure  the  plaintiff  un- 
necessarily. Neither  will  it  necessarily  pre- 
clude the  plaintiff  from  a  recovery  against  a 
party  guilty  of  negligence.'  The  cases  of 
NorHs  v.  Litchfield,  3d  N.  H.  271,  69  Am. 
Dec.  646,  and  Kerwhocker  v.  Cleveland^  C.  & 
C.  R.  Co.  3  Ohio  St.  172,  62  Am.  Dec.  246, 
contain  a  full  discussion  of  the  doctrine,  and 
a  reference  to  the  authorities.  In  Barnes  v. 
Ward,  9  C.  B.  420,  137  Eng.  Reprint,  955, 
2  Car.  It  K.  661,  19  L.  J.  C.  P.  N.  S.  105, 
14  Jur.  834,  it  is  said  that  a  trespasser  is 
liable  to  an  action  for  the  injury  which  he 
does,  Imt  he  does  not  forfeit  his  right  of  ac- 
tion for  an  injury  sustained  by  him.  These 
doctrines  must  be  regarded  as  reasonable, 
and  the  contrary  doctrine  would  be  unrea- 
sonable. If,  for  example,  a  person  were  to 
go  on  board  of  a  ship  just  ready  to  set  sail, 
H  would  be  very  unreasonable  to  hold  that, 
because  he  was  there-  without  right  and  as 
a  mere  trespasser,  the  master  might  compel 
him  to  leave  the  ship  by  jumping  into  the 
sea  several  miles  from  the  shore.  It  must 
be  admitted  that  this  is  an  extreme  case, 
but  on  the  sane  principle  it  would  be  un- 
reasonable to  hold  that,  when  the  driver  of 
the  defendant's  car  found  the  plaintiff  rid- 
ing upon  the  platform  as  a  trespasser,  he 
might  compel  him  to  leave  while  he  was 
driving  at  such  a  rate  as  to  make  the  act 
dangerous.  Ths  plaintiff  was  liable  to  an 
action  for  the  trespass  committed  by  him, 
and  he  was  liable  to  be  removed ;  but  it  was 
not  neeessary  or  reasonable  that  the  right 
of  removing  him  should  be  so  exercised  as 
to  expose  him  to  personal  injury.  For  the 
negligence  of  the  defendant's  servant  in 
this  respect  they  are  liable." 

In  Biddle  v.  Hestonville,  M.  A  F.  Paas.  R. 
Co.  112  Pa.  551,  4  Atl.  485,  plaintiffs,  as 
the  parents  of  Clarence  Biddle,  about 
twelve  years  old,  sued  to  recover  damages 
for  the  death  of  their  son  through  the  al- 
leged negligence  of  defendants.  The  syl- 
labus reads:  "A  street  railway  company, 
in  ejecting  a  trespasser  from  a  car,  owes 
him  such  care  as  to  avoid  endangering  his 
life  and  limb.  It  is  therefore  such  negli- 
gence as  will  render  the  company  liable 
for  damages  for  their  driver  to  compel  a 


1070 


OKLAHOMA  SUPREME  COURT. 


child  to  jump  from  the  platform  of  a  car  in  I 
motion,  even  though  he  be  a  trespasser."      ! 

Amato  v.  Sixth  Ave.  R.  Go.  9  Misc.  4, 
29  N.  Y.  Supp.  51,  was  a  suit  in  damages 
by  an  infant  through  his  guardian  ad  litem 
against  the  defendant  for  personal  injuries. 
The  record  discloses  that,  in  response  to  the 
call  of  a  passenger,  and  intending  to  supply 
the  latter  with  a  paper,  plaintiff,  a  newsboy, 
boarded  one  of  defendant's  cars,  and,  while 
selling  the  p&per  and  standing  on  the  front 
I  platform  of  the  car,  plaintiff  was  ordered 
off  by  the  driver.  Owing  to  -the  passing  of 
a  truck  the  lad  begged  to  remain  for  a  mo- 
ment, but,  heedless  of  the  appeal,  the  driv- 
er pushed  him  off,  and  he  fell  under  the  car, 
sustaining  injuries.  In  affirming  the  judg- 
ment for  plaintiff  the  court  said:  ^*We  as- 
sume that  in  boarding  the  defendant's  car, 
not  intending  to  become  a  passenger,  th9 
plaintiff,  for  the  time  being,  was  a  trespass- 
er. That  fact,  however,  did  not  lawfully 
expose  him  to  ejectment  by  unusual  means 
or  excessive  force,  nor  licetise  the  defend- 
ant or  its  servants  unnecessarily  to  inflict 
upon  him  bodily  injury  (Filkins  v.  People, 
60  N.  Y.  101,  25  Am.  Rep.  143;  Kiff  v.  You- 
mans,  86  N.  Y.  324,  40  Am.  Rep.  643;  Loom- 
is  V.  Terry,  17  Wend.  496,  31  Am.  Dec.  306, 1 
Am<  Neg.  Gas.  223,  and  whether  or  not  the 
force  used  was  excessive,  or  the  means  re- 
sorted to  for  the  plaintiff's  expulsion  were 
unusiially  dangerous  and  menacing  to  life 
or  limb,  was,  in  view  of  all  the  circum- 
stances, a  question  of  fact  for  the  jury 
(Oooley,  Torts,  2d  ed.  p.  104.)  Defendant 
may  lawfully  prevent  aceess  by  a  ti%spasser 
to  its  cars;  and,  if  access  has  been  gained, 
it  may  lawfully  expel  the  trespasser,  using 
for  that  purpose  only  necessary  force,  in 
view  of  all  the  circumstances,  and  resorting 
to  no  means  which  unnecessarily  menace  the 
life  or  limb  of  the  trespasser.  It  may  law- 
fully delegate  its  authority  in  that  regard 
to  its  servants,  and  qui  facit  per  alium 
facit  per  se.  Broom,  Leg.  Maxims,  pp.  524, 
626;  Cooley,  Torts,  2d  ed.  p.  625.  Authority 
from  the  defendant  to  its  driver  to  expel 
trespassers  is  fairly  to  be  implied  from  the 
employment.  Wood,  Mast.  &  S.  p.  524. 
Hence,  in  ejecting  the  plaintiff  fr<Mn  the 
car,  the  driver  was  acting  within  his  em- 
ployment, and  the  rule,  respondeat  superi- 
or, applies.  To  that  effect  are  the  adjudged 
cases.  Rounds  v.  Delaware,  L.  &  W.  R.  Go. 
64  N.  Y.  129,  21  Am.  Rep.  597,  8  Am.  Neg. 
Gas.  536;  Hoffman  v.  New  York  G.  &  H.  R. 
R.  Go.  87  N.  Y.  26,  41  Am.  Rep.  337,  8  Am. 
Neg.  Gas.  643;  Clark  v.  New  York,  L.  E. 
&  W.  R.  Go.  40  Hun^  606,  affirmed  113  N.  Y. 
670,  21  N.  E.  1116;  Day  v.  Brooklyn  City 
R.  Co.  12  Hun,  435,  5  Am.  Neg.  Gas.  394,  af- 
firmed 76  N.  Y.  693.  The  judgment  and 
order  should  be  affirowd,  with  costs." 
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In  Chicago,  M.  &  St.  P.  R.  Co.  ▼.  West, 
125  HI.  320,  8  Am.  St.  Rep.  380,  17  N.  E. 
788,  2  Am.  N^.  Gas.  672,  the  engineer  in 
charge  of  a  switch  engine  on  defendant's 
line  of  road  invited  a  boy  seven  years  of 
age,  in  violation  of  the  rules  of  the  com- 
pany, to  ride  upon  his  engine.  The  boy 
was  conpeded  to  be  a  trespasser.  In  affirm- 
ing a  judgment  for  him  against  the  com- 
pany in  damages  for  personal  injuries,  the 
court  said:  "At  the  time  of  the  accident 
plaintiff  was  about  seven  years  old,  and 
of  course  was  too  young  to  observe  much, 
if  any,  care  for  hia  personal  safety.  It 
was  the  duty  of  the  engineer  to  observe 
care,  even  if  plaintiff  was  in  the  wrong  in 
getting  upon  the  engine.  It  was  admitted 
by  counsel  at  the  trial:  'The  engineer  has 
no  right  to  throw  a  boy  off  or  to  kick  him  off.' 
That  concession  is  in  harmony  with  the  law 
that  makes  it  his  duty  to  observe  reason- 
able care,  under  the  circumstances,  in 
putting  a  person  off  the  engine,  even  when 
wrongfully  there.  The  evidence  tends  to 
show,  and  it  must  be  assumed  such  is  the 
fact,  that  when  the  engine  driver  saw  the 
yard  .master,  he  s^id  to  plaintiff,  *Cheese 
it^the  old  man  is  coming,'  and  then  told 
plaintiff  to  get  off.  The  engine  was  then  in 
motion,  and  the  boy  undertook  to  get  off, 
as  he  W9A  told  to  do,  and  in  doi^g  so  was  in- 
jured, as  is  alleged  in  the  declaration.  Con- 
ceding these  to  be  the  facts,  it  was  negligent 
conduct  in  the  engineer  to  direct  a.  child 
only  seven  years  old  to  get  off  the  engine 
white  in  motion/' 

This  case  affirms  24  111.  App.  44.  There 
the  court  said:  ''So  far  as  the  relation  of 
the  company  is  concerned,  the  hoy,  whether 
he  got  on  at  the  engineer's  invitation,  or 
against  his  oommand,  was  a  trespasser,  and 
it  may  be  eonceded  that  if,  while  riding 
upon  the  engine,  even  by  the  invitation  and 
permission  of  the  engineer,  he  had  been  in- 
jured by  reason  of  some  negligence  in  the 
Buuis^fement  or  operation  of  the  engine  or 
the  road,  the  company  would  not  be  respon- 
sible. Being  t^  trespasser,  the  company 
would  owe  him  no  duty  of  protection 
against  the  ordinary  perils  of  the  position 
which  he  voluntarily  assumed.  But,  when 
the  injury  results  from  the  direct  act  of  a 
servant  of  the  company  in  endeavoring  to 
enforce  the  rule  of  the  company,  a  differ- 
ent question  is  presented.  The  boy  had  no 
right  to  remain  on  the  engine,  but  he  had 
a  right  to  be  exempted  from  the  peril  of 
gross  carelessness  on  the  part  of  defend- 
ant's servants  in  removing  him  therefrom; 
and  they  were  bound  to  exercise  toward 
him,  in  putting  him  off,  care  and  prudence, 
BO  that  in  enforcing  the  rule  of  the  com- 
pany no  injury  should  be  inflicted,  which, 
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in  yiew  of  all  the  circumstances,  reasonable 
caution  on  their  part  could  prevent." 

In  Brill  v.  Eddy,  115  Mo.  596,  22  S.  W. 
488,  8  Am.  Neg.  Cas.  471,  plaintiff  was  a 
minor,  and  by  his  next  friend  sued  defend- 
ants, as  receiver  of  the  Missouri,  Kansas 
&  Texas  Railway  Company,  to  recover  dam- 
ages for  the  loss  of  an  arm.  The  railroad 
company  had  employed  one  McMahan  as 
day  watchman,  whose  duty  it  was  to  keep 
the  boys  off  of  its  yard  and  away  from  its 
cars.  While  on  duty  he  saw  plaintiff  and 
three  or  four  other  boys  hanging  to  a  car  in 
a  freight  train  going  south  througn  the  city 
of  Sedalia.  The  train  was  moving  about 
10  miles  an  hour.  As  the  train  was  pass- 
ing, Mc^Iahan  stepped  forward  so  as  to  be 
close  to  it,  and  when  the  boy  approached, 
clinging  to  the  train  with  one  foot  on  the 
lower  step  of  a  ladder  attached  to  the 
front  end  of  a  car,  and  grasping  the  upper 
rounds,  with  his  face  to  the  car,  and  ap- 
parently not  seeing  McMahan,  the  latter 
grabbed  him,  and  in  removing  him  from  the 
car  the  boy  fell  under  it  and  was  injured. 
In  affirming  the  judgment  for  the  boy,  the 
court  said:  **The  boy  was  beyond  all  doubt 
a  wrongdoer  and  a  trespasser  at  the  time 
of  the  accident,  and  he  took  upon  himself 
all  risks  and  dangers  arising  from  the  act 
of  riding  on  the  car.  Being  a  trespasser,  Mc- 
Mahan, as  the  servant  of  the  defendants,  had 
a  right  to  put  him  off.  Though  McMahan 
had  this  right,  still  he  was  in  duty  bound  to 
use  ordinary  care  in  removing  the  boy  from 
the  car.  For  injuries  to  the  boy  arising 
from  the  want  of  such  care  the  defendants 
are  liable.  1  Shearm.  &  Redf.  Neg.  4th  ed. 
§  89." 

And  in  the  syllabus:  "A  servant  of  a 
railroad  in  the  performance  of  his  duty  in 
removing  a  trespassing  boy  from  the  com- 
pany's train  is  bound  to  exercise  ordinary 
care." 

Kansas  City,  Ft.  8.  &  G.  R.  Co.  v.  Kelly, 
36  Kan.  655,  59  Am.  Rep.  506,  14  Pac.  172, 
3  Am.  Neg.  Cas.  437,  was  a  suit  by 
Kelly  through  his  next  friend  in  dam- 
ages for  personal  injuries.  There  was 
judgment  for  plaintiff,  and  defendant  ap- 
pealed. The  facts  were  that  on  a  certain 
night  when  defendant's  freight  train 
stopped  for  water  near  Olathe,  Kansas, 
plaintiff,  who  had  no  ticket  nor  money  to 
pay  his  fare,  boarded  it  on  his  way  home 
to  Kansas  City,  taking  his  stand  between 
the  freight  cars ;  that  after  the  train  started 
a  brakeman  came  around,  and,  ascertaining 
the  facts,  ordered  plaintiff  to  get  off  the 
train;  that  the  boy  then  climbed  the  ladder 
on  the  side  of  the  car,  after  saying  he 
would  get  off  if  the  train  would  slow  up; 
and  that  upon  this  the  brakeman  stepped 
from  the  car  he  was  on  to  the  car  where 
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I  the  bpy  was,  and  told  him  to  get  off  or  he 
would  throw  him  off.  In  obedience  to  this 
command  plaintiff  jumped  from  the  train 
and  was  injured.  In  affirming  the  judg- 
ment the  court  said:  "The  defendant  had 
the  right  to  put  the  boy  off  from  its 
cars,  and  in  doing  so  could  use  such  force 
as  was  necessary  to  eject  him,  but  in  so  do- 
ing must  exercise  the  right  with  ordinary 
oare  and  prudence  on  its  part.  And,  if  the 
train  was  moving  at  such  a  rate  of  speed 
as  to  render  it  unsafe,  and  the  night  was 
dark,  it  must  stop  or  slow  up  the  train;  and 
the  mere  fact  that  the  boy  was  on  the 
train  as  a  trespasser  was  not  such  negli- 
gence as  to  relieve  the  defendant  from  this 
obligation,  and  gave  its  servants  no  license 
to  negligently  and  wantonly  eject  him  in  a 
manner  liable  to  do  him  great  bodily  harm. 
Morgan  y.  Miami  County,  27  Kan.  89.  And 
it  could  make  no  difference  whether  he  was 
ejected  by  actual  force  or  by  threats,  if  he 
jumped  from  the  train  in  obedience  to  a 
command  of  the  brakeman." 

This  ease  was  cited  with  approval  and 
followed  in  FoUey  v.  Chicago,  R.  L  &  P. 
R.  Co.  16  Okla.  82,  84  Pac.  1090,  where  the 
courts  speaking  through  Chief  Justice  Bur- 
ford,  in  the  syllabus  said:  ''Where  a 
fifteen  year  old  country  boy,  belonging  to 
the  colored  race,  who  is  ignorant  of  the 
means  and  manner  of  operating  and  mana- 
ging railroad  trains,  goes  upon  a  freight 
train,  at  the  direction  of  a  brakeman  and 
without  right,  such  person  is  a  trespasser, 
and  the  conductor  may  lawfully  eocp^  such 
boy  from  the  train;  but  if  such  conductor, 
in  the  exercise  of  such  authority,  while  the 
train  is  moving  at  a  rate  of  speed  render- 
ing it  dangerous  to  get  off,  by  threats  of 
violence  and  show  of  force,  causes  such  boy 
to  alight  from  the  moving  train  and  in- 
jury results,  such  acts  of  the  conductor 
under  such  circumstances  constitute  gross 
negligence,  or  wanton  and  wilful  careless- 
ness, and  the  railway  company  will  be  liable 
for  the  residting  injuries." 

In  Moore  y.  Atchison,  T.  &  S.  F.  R.  Co. 
26  Okla.  at  page  691,  110  Pac  1063,  this 
court,  quoting  approvingly  from  Johnson 
y.  Chicago,  St.  P.  M.  &  0.  R.  Co.  116  Iowa, 
639,  88  N.  W.  811,  said:  "The  brakeman, 
in  the  line  of  his  duty,  could  lawfully  expel 
the  plaintiff  as  a  trespasser  upon  the  train; 
but  if  he  discharged  that  duty  with  exces- 
sive force  or  violence,  or  at  such  time  or  in 
such  manner  as  to  unreasonably  imperil  the 
life  and  limb  of  the  trespasser,  then  he  was 
negligent  as  charged,  and  his  employer  is 
liable." 

See  also  Kline  v.  Central  P.  R.  Co.  37  Cal. 
400,  99  Am.  Dec.  282,  8  Am.  Neg.  Cas.  58; 
Benton  v.  Chicago,  R.  I.  &  P.  R.  Co.  66 
Iowa,  406,  8  N.  W.  330,  3  Am.  Neg.  Cas. 
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349;  Korthwestern  R.  CJo.  t.  Hack,  66  111. 
238;  Richmond  Traction  Co.  v.  Wilkinson, 
101  Va.  394,  48  S.  E.  622. 

There  is  no  merit  in  the  contention  that 
the  court  erred  in  overruling  defendant's  de- 
murrer to  the  evidence  at  its  close;  this  for 
the  reason  that  the  same  is  sufficient  to 
take  the  case  to  the  jury  on  the  question  of 
negligence.  On  this  point  it  disclosed  that 
on  the  day  of  the  injury  plaintiff  was  swim- 
ming with  other  boys  in  a  hole  of  water  on 
the  north  side  of  defendant's  tracks  in 
Hartshome;  that  upon  hearing  defendant's 
freight  train  whistle  as  it  approached  going 
through  the  town  eastward  they  all  hastily 
put  on  their  clothes  and  ran  to  'liop  the 
train;"  that  it  was  running  about  8  miles 
an  hour;  that  plaintiff  approached  it  from 
the  north  side  and  boarded  the  fir:it  car  he 
came  to,  placing  one  foot  on  the  lower  rung 
of  an  iron  ladder  at  the  front  and  corner 
of  the  third  car  from  the  engine,  at  the 
same  time  grasping  with  his  hands  another 
rung  higher  up;  that,  while  so  hanging,  the 
fireman,  after  throwing  two  or  three  shovels 
of  coal  in  the  engine,  looked  back  and  saw 
plaintiff. 

The  fireman  testified: 
I   just  hollered   at  him.     I   said:    "Oet 
off  there."    I  hollered  as  loud  as  I  could. 

The  boy  testified: 

That  the  fireman  **  ,  ,  »  throwed  his 
hand  back,  and  I  thought  he  throwed  a  rock 
at  me,  and  I  got  scared  and  started  to  jump 
off,  and  my  hand  slipped  and  I  didn't  know 
what  happened." 

Q.  You  did  not  hear  him  say  anything  to 
you! 

A.  Didn't  hear  nothing,  because  the 
switch  engine  made  too  much  noise. 

That  he  had  ridden  some  two  or  three  car 
lengths  when  he  let  loose,  and  that  he 
"hopped  it"  for  the  purpose  of  riding  to  the 
other  side  of  the  depot,  some  150  yards 
away,  where  he  intended  to  get  off.  That 
his  parents  had  frequently  told  him  to 
keep  off  of  defendant's  trains,  and  that  he 
was  not  going  to  ride  further  than  the  de- 
pot, for  fear  that  he  would  be  caught  and 
put  in  the  "pen."  On  the  strength  of  the 
authorities  cited,  we  think  this  was  evidence 
reasonably  tending  to  prove  negligence  on 
the  part  of  defendant  and  suflficient  to  take 
the  case  to  the  jury.  And  this,  too,  whether 
the  fireman  had  or  had  not  authority  to 
eject  trespassers  from  defendant's  trains; 
this  for  the  reason  that  the  question  here 
involved  is  not  one  of  authority  delegated 
by  defendant  to  this  fireman,  but  a  question 
of  the  violation  of  a  duty  which  defend- 
ant owed  to  the  plaintiff,  which  duty  was 
L.R.A.1017C. 


not  to  negligently  injure  him  in  putting  him 
off  the  train. 

In  Penas  v.  Chicago,  M.  &  St.  P.  R.  Co. 
112  Minn.  203,  30  L.R.A.(N.S.)  627, 140  Am. 
St.  Rep.  470,  127  N.  W.  926:  "Plaintiff's 
contention  was  that  a  brakeman  struck  or 
pushed  him  from  one  of  its  cars  while  in 
rapid  motion,  so  that  he  fell  to  the  ground 
in  such  a  way  as  to  have  his  right  arm  and 
part  of  his  left  hand  severed.  The  jury 
found  for  defendants.  This  appeal  was 
taken  from  the  order  of  the  trial  court 
denying  plaintiff's  motion  for  a  new  trial." 

Upon  this  point,  after  an  exhaustive  re- 
view of  the  authorities,  the  court  said  that, 
if  defendant  was  entitled  to  a  directed  ver- 
dict, plaintiff  was  not  entitled  to  a  new 
trial.  In  support  of  its  contention  that  de- 
fendant was  entitled  to  a  directed  verdict 
defendant  urged  that  "a  brakeman  on  a 
passenger  train  is  presumed  to  have  author- 
ity to  eject  from  his  train  a  person  who  is 
obviously  a  trespasser.  But  •  .  .  the 
presumption  does  not  obtain  where  such 
person  is  not  obviously  a  trespasser,  and 
therefore  the  ejectment  of  such  a  person 
would  be  without  the  scope  of  his  author- 
ity." 

Concerning  which  the  court  said:  'The 
subtlety,  artificiality,  and  fallacy  of  this 
reasoning  are  apparent.  The  confusion  as 
to  authority  and  scope  of  authority  is 
familiar.  It  might  well  be  held  that  actual 
authority  could  be  implied  from  the  situa- 
tion, but  the  liability  of  the  master  is  in- 
dependent of  authority  of  that  sort.  It 
might  exist,  although  the  master  is  shown  to 
have  expressly  forbidden  the  brakeman  to 
determine  the  question  or  to  expel  the  per- 
son from  the  train.  The  criterion  for  which 
the  defendant  contends  has  been  abandoned 
by  courts  of  this  and  every  other  jurisdic- 
tion, including  England  and  Massadiusetts, 
for  more  than  a  century" — and  reversed 
and  remanded  the  caw.  This  rule  seems  to 
be  bottom  to  the  elementary  principle  laid 
down  in  Standard  Oil  Co.  v.  Anderson,  212 
U.  S.  215,  53  L.  ed.  480,  29  Sup.  Ct.  Rep. 
252.  There  the  court  said:  '"One  who 
employs  a  servant  to  do  his  work  is  answer- ' 
able  to  strangers  for  the  negligent  acts  or 
omissions  of  the  servant  committed  in  the 
course  of  the  service.  The  plaintiff  rests 
his  right  to  recover  upon  this  rule  of  law 
which,  though  of  comparatively  modern  or- 
igin, has  come  to  be  elementary." 

Girvin  v.  New  York  C.  A  H.  R.  R.  Co. 
166  N.  Y.  289,  69  N.  E.  921,  9  Amu  Neg.  Rep. 
547,  is  in  line  with  this  rule.  The  cause 
was  one  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the 
negligence  of  defendant.  The  facts  were 
that  plaintiff,  a  boy  of  fourteen  years,  was 
engaged  in  stealing  a  ride  on  one  of  defend- 
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ant's  freight  trains;  that  they  boarded  the  I  was  the  duty  of  this  fireman  to  exercise 
train  while  it  was  standing  at  the  station,  I  ordinary  care  not  to  injure  him  in  rempv- 
and  just  as  the  train  was  starting  he  dis-  ing  him  from  the  train.  As  stated,  this 
covered  a  brakeman  coming  over  a  box  car    rule  is  acquiesced  in  by  the  strongest  advo- 


onto  the  flat  car  which  he  was  occupying, 
TJie  brakeman  hollowed  at  him  and  ran 
after  him.  Finding  the  brakeman  was  going 
to  overtake  him  and.  grab  him,  he  jumped 
from  the  car,  whereupon  the  brakeman 
jumped  from  the  car  on  top  of  him,  and 
broke  his  leg  and  otherwise  injured  him,  and 
then  jumped  back  on  the  train.  The  court, 
in  passing,  said  that,  if  the  assault  was 
commenced  before  leaving  the  car,  as  ap- 
peared to  be  the  case,  the  brakeman  was 
acting  within  the  scope  of  his  employ- 
ment, and  the  defendant  was  liable  for 
his  acts,  and  affirmed  the  action  of  the 
appellate  division  in  reversing  the  non- 
suit. And  so  we  say  here,  as  the  fire- 
man saw  with  the  eyes  of  the  master 
this  trespassing  boy  on  the  train,  whether 
he  had  authority  from  the  master  to  eject 
him  therefrom  is  immaterial,  for  the  rea- 
son that  he  was  acting  within  the  scope  of 
his  employment  in  ordering  him  therefrom 
as  he  did,  and  that  the  eyes  which  saw  and 
the  hand  that  waved'  and  the  voice  that 
shouted  were  those  of  the  master.  See 
also  Singer  Mfg.  Co.  v.  Rahn,  132  U.  S.  518, 
33  L.  ed.  440,  10  Sup,  Ct.  Rep.  175. 

But  this  cause  must  be  reversed;  this  for 
the  reason  that,  over  objection  of  defend- 
ant, the  court  instructed  the  jury: 
"...  That,  if  you  find  that  the  plain- 
tiff was  upon  defendant's  train  for  the  pur- 
pose of  stealing  a  ride,  he  was  a  trespasser. 
And  the  only  duty  a  railroad  company  owes 
a  trespasser  is  to  refrain  from  wantonly  and 
wilfully  injuring  him.  In  this  connection 
the  court  instructs  you  that  a  wilful  act  is 
an  intentional  act;  and  a  wanton  act  is  one 
that  indicates,  an  utter  disregard  of  the 
rights  of  others.  Therefore,  unless  you 
shall  find  from  a  preponderance  of  the  evi- 
dence that  the  fireman  of  the  defendant 
acted  in  a  wilful  and  wanton  manner,  and 
that  such  acts  were  the  proximate  cause  of 
the  injury,  your  verdict  shall  be  for  the 
defendant." 

In  the  first  place,  the  instruction  is  er- 
roneous in  that  it  is  not  true,  as  we  have 
seen,  that  ''the  only  duty  a  railroad  com- 
pany owes  to  a  trespasser  is  to  refrain  from 
wantonly  or  wilfully  injuring  him."  While 
this  may  be  the  rule  in  some  cases,  it  does 
not  obtain  in  others,  as  in  a  case,  for  in- 
stance, where  an  engineer  discovers  a  tres- 
passer upon  the  track  in  a  perilous  posi- 
tion. In  that  case  it  is  his  duty  to  exercise 
ordinary  care  to  avert  an  injury.  This  is 
called  the  doctrine  of  the  last  clear  chance. 
And  where,  as  here,  after  discovering  this 


cates  of  the  rule  thus  stated  by  the  court. 
In  choosing  a  theory  upon  which  to  predi- 
cate his  case,  plaintiff  had  a  right  to  elect, 
if,  in  his  judgment,  the  facts  were  capable 
of  a  double  construction  (1  Shearm.  &  Redf. 
Neg.  5th  ed.  §  7 ) ,  between  suing  on  a  charge 
of  wilful  injury  or  on  a  charge  of  negligent 
injury,  or,  in  other  words,  upon  the  theory 
that,  although  a  trespasser,  he  was  entitled 
to  recover  on  account  of  a  wilful  injury, 
in  that  the  fireman  intentionally  injured 
him  by  putting  him  off  the  train  as  he  did, 
or  upon  the  theory  that,  although  a  tres- 
passer, he  was  entitled  to  recover  on  account 
of  a  negligent  injury,  in  that  the  fireman, 
after  discovering  his  perilous  position, 
failed  to  exercise  ordinary  care  in  ejecting 
him  from  the  train.  He  chose  the  latter, 
shaped  his  pleading  accordingly,  leveled  his 
proof  to  sustain  it,  was  bound  thereby,  and 
was  entitled  to  go  to  the  jury,  properly  in- 
structed, upon  that  theory.  Now,  pre- 
cisely what  the  court  did  when  the  case  got 
there  was,  by  the  charge  in  question,  in 
effect,  to  peremptorily  instruct  the  jury 
that  he  could  not  recover  upon  his  chosen 
theory,  but  could  recover  only  if  plaintiff 
was  a  trespasser,  which  he  undoubtedly 
was,  or  on  the  other  theory,  and  proof  of  a 
wilful  injury.  If  this  were  all,  it  might  well 
be  said  that  this  instruction  cut  plaintiff 
off  from  a  tenable  theory,  and  compelled 
him  to  recover  upon  a  wholly  untenable  one, 
and  might  be  likened  to  compelling  him  to 
make  brick  without  straw,  and,  as  he  re- 
covered notwithstanding,  that  the  error  was 
one  about  which  the  defendant  could  not  be 
heard  to  complain.  But  such  is  not  all  that 
can  be  drawn  from  that  instruction;  for,  on 
the  other  hand,  when  the  court  told  the 
jury,  "therefore  unless  you  shall  find  from 
the  preponderance  of  the  evidence  that  the 
fireman  of  defendant  acted  in  a  wilful  and 
wanton  manner,  and  that  such  acts  were  the 
proximate  cause  of  the  injury,  your  verdict 
shall  be  for  the  defendant," — ^he  in  effect 
told  them  that,  if  they  found  that  the  fire- 
man injured  him  intentionally,  their  verdict 
should  be  for  the  plaintiff.  An  instruction 
such  as  this,  which,  in  effect,  tells  the  jury, 
where  the  allegata  charges  a  negligent  in- 
jury, that  the  plaintiff  may  recover  should 
the  jury  find  the  probata  to  establish  a  wil- 
ful injury,  is  erroneous  and  prejudicial  to 
the  right  of  defendant  to  have  the  question 
of  its  alleged  negligence  fairly  submitted  to 
the  jury;  and  this  for  two  reasons:  (1) 
There  is  no  evidence  in  the  case  to  show, 
and  no  attempt  was  made  to  show,  that  de- 


trespassing  child  in  a  perilous  position,  it    fendant  had  any  intention  of  injuring  plain- 
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tiff;  and  (2)  the  instruction  is  without  the 
issues  joined. 

Benton  v.  Chicago,  R.  I.  &  P.  R.  Co.  55 
Iowa,  496,  8  N.  W.  330,  3  Am.  Neg.  Cas. 
349,  was  a  suit  by  the  widow,  the  mother  of 
deceased,  who  was  run  over  and  killed  by 
one  of  defendant's  trains.  He  was  eleven 
years  of  age  at  the  time  of  his  death.  The 
evidence  disclosed  that  he,  with  several 
.other  boys,  had  entered  an  empty  freight 
car  constituting  one  of  a  train  of  cars  which 
was  about  ready  to  start.  Their  object  was 
to  steal  a  ride  to  Victor.  Soon  after  they 
entered  the  car  the  conductor  discovered 
them  and  ordered  them  out  in  a  rough  tone 
of  voice  and  when  the  train  was  moving. 
The  only  means  of  escape  from  the  car  was 
through  a  window  in  one  end,  and  in  at- 
tempting to  crawl  out  of  the  window  de- 
ceased lost  his  hold  and  fell  to  the  ground, 
and  was  run  over  and  killed.  The  plain- 
tiff averred  that  defendant  was  negligent  in 
compelling  deceased  to  leave  the  car  while 
the  train  was  in  motion,  which  wa^  denied, 
and  contributory  negligence  pleaded.  There 
was  judgment  for  plaintiff.  In  reversing 
the  case  the  court  said:  "The  court  gave 
an  instruction  as  follows:  'Before  the 
plaintiff  can  recover  she  must  have  satisfied 
you  by  a  preponderance  of  the  testimony 
that  her  minor  son  was  injured  by  a  train 
on  the  defendant's  road,  and  that  such  in- 
jury was  in  consequence  of  the  neglect  of 
the  agents  or  employees  of  the  defendant, 
or  their  wilful  wrongs.'  The  defendant 
complains  that  the  instruction  presents  an 
issue  to  the  jury  which  does  not  exist  in 
the  case.  There  is  certainly  neither  aver- 
ment nor  proof  that  the  defendant  had  the 
slightest  intention  of  injuring  the  deceased. 
The  plaintiffs  claim  rests  solely  upon  the 
defendant's  negligence.  A  suggestion  in  the 
instruction  that  there  was  an  issue  in  re- 
gard to  the  defendant's  wilful  wrong,  was 
possibly  not  without  prejudice,  and  the  in- 
struction, it  appears  to  us,  is  objectionable 
upon  that  ground.  It  was  the  defendant's 
right  that  the  jury  should  be  restricted  to 
the  issues  upon  which  the  case  had  been 
tried.  De  Camp  v.  Mississippi  &  M.  R.  Co. 
12  Iowa,  348;  Cooke  v.  Illinois  C.  R.  Co.  30 
Iowa,  202;  Brink  v.  Morton,  2  Iowa,  411." 
In  Grcathouse  v.  Croan,  4  Ind.  Terr.  668, 
76  S.  W.  273,  the  only  question  before  the 
coiu-t  was  whether  the  plaintiff  would  be 
entitled  to  recover  on  proof  showing  a  wil- 
ful and  intentional  shooting,  although  the 
complaint  only  averred  a  negligent  one. 
The  trial  court  charged  that  he  would,  but 
the  charge  was  held  error,  and  the  cause  re- 
versed. The  court,  quoting  approvingly 
from  1  Shearman  &  Redfield  on  Negligence 
5th  ed.  §  7,  said:  "It  is  clear  that  the 
plaintiff  may  elect  between  suing  on  a 
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charge  of  wilful  injury  or  on  a  mere  charge 
of  negligence,  wherever  the  facts  are 
capable  of  a  double  construction.  It  does 
not  lie  with  the  defendant  to  insist  that  he 
has  been  criminal,  instead  of  merely  care- 
less. In  making  his  election,  however,  the 
plaintiff  must  remember  that  he  will  be 
bound  by  it.  If  the  complaint  sets  up  a  case 
of  wilful  injury,  it  cannot  be  sustained  by 
evidence  of  mere  negligence,  however  gross; 
while,  on  the  other  hand,  if  it  charges  neg- 
ligence only,  the  plaintiff  cannot  put  in 
evidence  of  facts  the  only  relevancy  of  which 
consists  in  proving  intentional  injury,  such 
as  would  sustain  an  entirely  different  ac- 
tion. Any  degree  bi  negligence  may  be 
proved  under  a  general  averment  of  neg- 
liegence,  but  nothing  more." 

And,    further,    that:      "When    plaintiff 
charges  negligence,  and  not  wilful  injury,  he 
cannot   prove   the  latter.   Pennsylvania  R. 
Co.  V.  Smith,  98  Ind.  42;  O^rien  v.  Loomis, 
43  Mo.  App.  29.    In  the  case  of  O'Brien  v. 
Loomis,  supra,  the  court  say:     *We  are  of 
the  opinion  that  there  is  a  fundamental  er- 
ror running  through  these  instructions,  in 
that  they  authorize  a  recovery  on  the  hy- 
pothesis   of   the    injury   having   been   "in- 
tentional," or  that  the  gun  was  fired  **in- 
tentionally"  at  the  plaintiff,  the  defendant 
"intending    to    wound    and    injure    her;" 
whereas  the  petition  does  not  allege  that 
the   injury  was  wilful  or  intentional,  but 
alleges  that  it  was  negligent.     .     .     .    The 
petition,  therefore,  claims  damages  for  an 
injury  the  result  of  negligence,  and  the  in- 
struction authorizes  the  jury  to  give  dam- 
ages on  the  hypothesis  of  wilfulness  and  an 
intent  to  injure.    We  are  of  the  opinion  that 
this  case  falls  within  the  well-settled  rule 
that  the  issues  made  by  the  pleadings  can- 
not be  broadened  by  the  instructions.     The 
last  element  of  negligence,  and  that  which 
distinguishes  it  from  fraud  or  other  wilful 
injury,  is  the  absence  of  any  distinct  inten- 
tion to  produce  the  precise  damage  to  the 
plaintiff  which  actually  follows  as  a  result 
of  the  negligence.     If  such  an  intention  is 
alleged  in  a  complaint,  the  action  is  based 
upon  wilful  injury,  and  can  only  be  sus- 
tained upon  that  ground.    If  it  is  not  so  al- 
leged, evidence  of  an  actual  intent  to  cause 
the  damage  which  is  the  basis  of  the  action 
is  inadmissible.     But  it  often  happens  that 
evidence  comes  out  at  the  trial  in  a  perfect- 
ly proper  way,  from  which  a  jury  might 
fairly  infer  actual  malice,  and  occasionally 
of  such  a  nature  that  no  sensible  man  could 
infer  anything  less.    In  such  cases,  no  ma- 
lice  being   pleaded,   the   plaintiff's   counsel 
ought  not  to  be  allowed  to  argue  to  the  jury 
that  it  was  a  case  of  real  malice,  and  the 
court    should    carefully    instruct   the    jury 
that  they  cannot  award  damages  upon  any 
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theory  more  severe  than  that  the  defendant 
had  been  so -grossly  negligent  aa  to  be  in- 
different whether  he  injured  the  plaintiff 
or  not.    1  Shearm.  &  Redf .  Neg.  5th  ed.  §  19.'* 

This  case  was  cited  with  approval  by 
thia  court,  and  the  doctrine  followed  in  the 
case  of  Atchison,  T,  &  S.  F.  R.  Co.  v.  Baker, 
21  Okla.  63,  16  LJi.A.(N.S.)  825,  95  Pac. 
433,  where  the  court  said:  "There  is  no 
allegation  in  the  complaint  of  wilful  or  in- 
tentional acts  of  comuMssion  or  omission  on 
the  part  of  the  plaintiff  in  error,  its  serv- 
ants, or  employees;  neither  was  there  any 
proof  that  reasonably  tended  to  indicate 
any  wilful  or  intentional  acts  of  commis- 
sion or  otnission.  Thejee  being  no  allegation 
in  the  complaint  or  evidence  in  the  record 
upon  which  to  predicate  such  inBtruction^  it 
was  error  to  give  dt.  The  authorities  cited 
by  the  court  of  appeals  in  its  opinion,  supra, 
to  wit,  East  Tennessee  Coal  Co.  v.  Dauel, 
100  Tenn.  66,  42  S.  W.  1082;  Jaequin  v. 
Grand  Ave.  Cable  Co.  67  Mo.  App.  320,  4 
Am.  Neg.  Cas.  449;  Ureathoujse  v.  Croan  (an 
Indian  Territory  case)  8a{tf'a,.fuUy  support 
this  proposition." 

But,  to  make  it  iurther  impossible  lor  us 
to  discover  upon  which  of  these  two  the- 
ories pkuatiff  recovered,  the  court  after  in- 
structing, as  we  have  seen,  in  effeet^  that  he 
oould  only  recover  upon  proof  of  sa  in- 
tentional injury,  immediately  thereafter  in- 
structed the  jury  thus:  ''You  are  further 
instructed  that  if  you  find  from  the  evidence 
tliat  defendant's  servants  saw  the  plaintiff 
on  the  ear  in  a  perilous  position,  and  knew 
of  the  peril  of  his  position  while  in  such 
position,  and  failed  to  use  ordinary  and 
reasonable  care  to  avoid  injury  to  plaintiff', 
such  failure  in  connection  with  sueh  knowl- 
edge of  the  situation  of  the  plaintiff  <if  you 
so  find),  and  the  probable  consequence  of  the 
omission  of  preventive  effort  to  avert  in- 
jury, when  such  might  have  been  effeotUal  to 
avoid  accident  and  injury,  is  gross  negli- 
gence or  wantonness,  for  which  defendant 
is  liable." 

Correcting  the  punctuation,  it  reads: 
"You  are  further  instructed  that  if  you 
find  from  the  evidence  that  defendant's 
servants  saw  the  plaintiff  on  the  car  in  a 
perilous  position,  and  knew  of  the  peril  of 
his  position,  and  failed  to  use  ordinary  and 
reasonable  care  to  avert  injury  to  the  plain- 
tiff, such  failure  (in  connection  was  such 
knowledge  of  the  situation  of  the  plaintiff, 
if  you  so  find,  and  the  probable  consequence 
of  the  omission  of  preventive  effect  to  avert 
injury),  when  such  effort  might  have  been 
effectual  to  avoid  accident  and  injury,  is 
gross  negligence  or  wantonness,  for  which 
defendant  is  liable." 

Now,  this  instruction  charges  on  the  doc- 
trine of  the  last  clear  chance,  and  is  in  keep- 
L.R-A.1917C. 


ing  with  the  theory  of  negligence  upon 
which  the  suit  was  brought,  and  might  have 
been  applicable  if,  instead  of  telling  the 
jury,  as  it  does,  that  defendant  would  be 
liable  if,  after  plaintiff's  peril  was  dis- 
covered, defendant  failed  to  use  ordinary 
and  reasonable  care  to  avert  the  injury,  the 
charge  told  the  jury  that  defendant  would 
be  liable  if  after  that  time  it  failed  to  use 
ordinary  and  reasonable  care  under  the 
circumstances  in  putting  him  off  or  in  re- 
quiring him  to  leave  the  train.  Now,  in 
the  language  of  Tognazzini  v.  Freeman,  18 
Cal.  App.  468,  123  Pac.  540:  "The  com- 
plaint in  every  action  should  be  founded 
lipoid  a  theory;  and  the  plaintiff  is  entitled 
to  have  the  jury  instructed  by  the  trial 
court  upon  the  law  applicable  to  the  theory 
upon  which  the  cause  of  action  is  founded. 
Buena  Vista  &  Vineyard  Co.  v.  Tuohy,  107 
Cal.  243,  40  Pac.  336;  Ronton,  H.  &  Co.  v. 
Monnier,  77  Cal.  449,  19  Pac.  820;  Buckley 
V.  Silverberg,  113  Cal.  673,  45  Pac.  804." 

This  was  a  suit  to  recover  damages  for 
an  injury  alleged  to  have  been  wilfully  in- 
fiicted,  or  for  an  intentional,  injury.  After 
the  court  had  charged  upon  that  theory, 
he  charged  on  the  theory  of  aegUgenoe.  On 
review,  referring  to  the  charge  of  Wilful  in- 
jury, the  court,  in  reversii\g  the  cause,  said : 
'Tliis  theory  of  the  case,  however,  was  so  ab- 
solutely opposed  to  the  subsequent  instruc- 
tion, which  limited  the  plaintiff's  cause  of 
action  solely  to  the  defendants'  negligence, 
as  to  make  it  impossible  for  us  to  determine 
which  of  the  two  conflicting  theories  was 
followed  by  the  jury;  and  therefore  the 
erroneous  instruction  must  be  deemed  to 
have  been  prejudicial.  Le  Master^  v. 
Southern  P.  Co.  131  Cal.  105,  63  Pac.  128; 
Rathbun  v.  White,  157  Cal.  248,  107  Pac. 
309." 

In  holding,  as  we  do,  that  this  error  is 
prejudicial  and  reversible,  we  are  not  un- 
mindful that  we  cannot  reverse  this  judg- 
ment on  the  ground  of  this  misdirection  of 
the  jury  unless,  in  pur  opinion,  the  same  af- 
fected the  substantial  rights  of  the  defend- 
ant.  Rev.  Laws  1910,  §§  4791,  5031.  And 
such  it  does.  Rev.  Laws  1910,  §  5002,  re- 
quires the  trial  court  to  give  general  in- 
structions to  the  jury  as  to  the  law  govern- 
ing the  case.  (Construing  these  sections 
together,  we  hold  that  the  instructions  in 
question  were  so  conflicting  that  they  did 
not  come  up  to  a  substantial  compliance 
with  that  requirement,  and  hence  deprived 
defendant  of  the  right  to  have  the  jury  so 
instructed.  Neither  can  we  affirm  the  judg- 
ment on  the  ground  that  it  is  so  clearly 
right  that  had  it  been  different  it  should 
have  been  set  aside.  When  such  is  the  case 
error  in  the  instructions  is  immaterial. 
Shawnee  Nat.  Bank  v.  Wootten  &  Potts,  24 
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Okla.  425,  103  Pac.  714.  In  order  to  be  so 
clearly  right,  we  should  be  able  to  say  that 
the  facts  in  this  case  constitute  negligence 
at  law.  But  we  cannot  say  this,  for  the 
reason  that,  while  the  facts  are  undisputed, 
they  are  such  that  all  reasonable  men 
might  not  draw  therefrom  the  conclusion 
that  defendant  was  negligent.  When  such 
is  the  case,  such  question  is  one  for  the 
jury.  Sans  Bois  Coal  Co.  v.  Janewajr  22 
Okla.  425,  00  Pac.  153;  St  Louis  &  S.  F.  R. 


Co.  V.  Copeland,  23  Okla.  837,  102  P*c.  104; 
Mean  v.  Callison,  28  Okla.  737, 110  Pac.  105. 
Reversed  and  remanded  for  new  trial. 

All  the  Justices  concur,  except  Kane, 
Ch.  J.,  and  Hardy,  J.,  who  dissent  from 
that  part  of  the  opinion  inTolying  the  in- 
stnietions  only. 

Petition  for  rehearing  d«iied  April  27, 
1016. 


WASHINGTON  SITPRCMB  COURT. 

( Department  No.  1 . ) 

CARVER^HADBOLT  COMPANY,  Appt., 

V. 

NORMAN  LOCH  and  Wife,  Respts. 

(87  Wash.  453,  151  Pac.  787.) 

Sale  ^  warranty  ^  representation  as  to 
capacity  of  machine. 

A  statement  by  a  vendor  of  a  haystaeker 
to  induce  a  prospective  customer  to  ex- 
change a  machine  in  use  by  him  for  the 
vendor's  maohine,  that  the  latter  would 
stack  hay  at  a  certain  amount  per  ton 
cheaper  than  the  old  one,  is  mere  sale  talk, 
and  not  a  warranty. 
For  other  cases,  see  Sale,  II.  c,  in  Dig. 

1-52  N.  flf. 

(Chadwiek  J.,  dissents.)' 
(September  27,  1015.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Yakima  County 
overruling  motions  for  judgment  notwith- 
standing a  verdict  for  defendants  and  for 
a  new  trial  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  B.  Holden,  for  appellant: 

Plaintiff's  statement  in  regard  to  the  ma- 
chine was  not  a  warranty. 

Benjamin,  Sales,  705;  McGrew  v.  For- 
sythe,  31  Iowa,  179;  Bain  v.  Withcy,  107 
Ala.  223»  18  So.  217;  Clark  v.  Ralls,  50 
Iowa,  275;  Bryant  v.  Crosby,  40  Me.  9; 
Trapp  V.  New  Birdsall  Co.  109  Wis.  643, 
85  N.  W.  478;  Richey  v.  Daemicke,  86  Mich. 
647,  49  N.  W.  516 ;  Falkner  v.  Lane,  58  Ga. 
116;  35  Cyc.  383;  Hawes  v.  Lawrence,  4 
N.  Y.  345;  Rogers  v.  Woodruff,  23  Ohio  St. 
632,  13  Am.  Rep.  276;  Switzer  v.  Pin- 
conning  Mfg.  Co.  59  Mich.  488,  26  N.  W. 
762;  Zimmerman  v.  Morrow,  28  Minn.  367, 
10  N.  W.  139;  Torkelson  v.  Jurgenson,  28 

t     Note.  —  For  statement  as  to  the  economy 
of  operation  as  a  warranty,  see  annotation 
following  this  case,  post,  1078. 
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Minn.  388,  10  N.  W.  416;  HaUiday  ▼. 
Brigge,  15  Neb.  219,  18  N.  W.  55;  Wood- 
ridge  V.  Brown,  149  N.  C.  299,  62  S.  E.  1076; 
Caldwell  Bros,  ft  Co.  v.  Ooaat  Coal  Co.  58 
Wash.  461,  108  Fae.  1075;  Enger  v.  Dawley, 
•2  Vt.  164,  19  Atl.  478;  Hcdnoes  v.  Tyson, 
147  Pa.  305,  15  L.RJL  209,  23  Atl.  664; 
McConnel  v.  Murphy,  L.  R.  5  P.  C.  203,  28 
L.  T.  N.  S.  713,  21  Week.  Rep.  609. 
Mr.  O.  G.  Ijee,  for  respondents: 
The  representations  made  to  respondent 
Norman  Loch  to  induce  the  sale  of  the 
stacker  were  in  law  a  warranty  of  the  fit- 
ness and  adaptability  of  the  Jenkins  slacker, 
for  which  it  was  sold. 

Huntington  v.  Lombard,  22  Waah.  202,  60 
Pac.  414;  Benjamin,  Sales,  1888  ed.  p.  867; 
Harrington  v.  Stratton,  22  Pick.  510;  Judd 
V.  Dennison,  10  Wend.  613;  Cragin  v.  Fow- 
ler, 84  Vt.  326,  80  Am.  Dec.  680;  Reed  v. 
Hastings,  61  IlL  266;  Hawkins  v.  Pemberton, 
51  N.  Y.  196,  10  Am.  R^.  595;  Kenner 
V.  Harding,  86  111.  264,  28  Am.  Rep.  615; 
Stroud  v.'Pieree,  6  Allen,  413;  Whitehead 
&  A.  Mach.  Go.  v.  Ryder,  139  Mass.  366,  31 
N.  E:  736;  Aultmaa  t.  Weber,  28  111.  App. 
91. 

Mount,  J.,  delivered  the  opinion  of  the 
court: 

Thia  action  was  brought  to  recover  upon 
a  promissory  note  for  $227.50,  executed  by 
the  respondents  on  May  29,  1912,  and  due 
on  October  1st  of  the  same  year.  The  de- 
fendants answered,  admitting  the  execution 
and  delivery  of  the  note,  and  as  an  affirma- 
tive defense  alleged  a  failure  of  considera- 
tion for  the  reason  that  the  note  was  given 
in  part  payment  of  a  haystacker  which  was 
warranted  to  stack  hay  at  50  cents  to  $1 
per  ton  cheaper  than  an  old  style  ^'T" 
stacker ;  that  by  reason  of  the  failure  of  the 
warranty  and  an  offer  to  return  the  stacker 
there  was  nothing  due  on  the  note. 

The  main  question  in  the  case  is  whether 
there  was  a  warranty.  The  appellant  argues 
that  there  was  not  sufficient  evidence  of  a 
warranty  to  be  submitted  to  the  jury,  and 
that  the  court  should  therefore  have  directed 
a  verdict  in  favor  of  the  plaintiff.    Jt  is  eon- 
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ceded  that  on  the  date  the  note  was  given 
the  plaintiff  sold  to  the  defendants  a  Jenkins 
Mammoth  automatic  haystacker  and  three 
Buck  rakes  for  the  sum  of  $207.50;  that  as 
a  part  payment  of  the  purchase  price  of  this 
haystacker  the  plaintiff  agreed  to  and  did 
take  what  is  known  as  a  "T"  stacker,  for 
which  the  defendants  were  allowed  a  credit 
of  $70.  The  note  sued  upon  was  given  as 
the  balance  of  the  purchase  price. 

'  In  his  defense  Mr.  Loch  testified  as  fol- 
lows: 

In  April,  1912,  Mr.  Kline  came  to  my 
place,  selling  Jenkins  automatic  stackers 
and  Buck  rakes.  He  had  a  Kst  of  figures 
showing  the  price  of  two  different  ways  of 
stacking  hay,  with  the  Jenkins  stacker  and 
with  the  old  '<T"  sUcker.  He  said  the 
Jenkins  stacker  would  stack  hay  from  50 
cents  to  $1  a  ton  cheaper  than  my  old  way. 
.  .  .  I  told  Mr.  Kline  it  was  too  early  in 
the  season  to  begin  to  talk  about  stacking 
hay.  I  would  see  him  later  on,  and  in  about 
three  weeKs  he  same  back  and  wanted  to 
know  what  I  thought  about  the  Jenkins 
stacker.  I  hadn't  thought  much  more  about 
it,  and  he  offered  to  take  my  old  stacker  in 
for  $70;  and  later  on  I  saw  Mr.  Carver, 
president  of  the  coitapMiy,  at  WafMrto»  and 
told  him  I  would  trade  that  way.  I  knew 
nothing  about  the  Jenkins  stacker  except 
what  he  told  me,  and  it  was  upon  his  recom- 
mendation that  I  purchased  it. 

I*ater,  upon  cross-examination,  he  testi- 
fied as  follows: 

Mr.  Kline  said  the  Jenkins  stacker  would 
stack  hay  from  50  cents  to  $1  a  ton  cheaper 
than  the  "T"  stacker, 

Q.  That  is  the  exact  language^  as  near 
as  you  can  remember  it,  is  itt 

A.  Well,  somewheres  near  that 

It  is  argued  by  the  appellant  that,  con- 
ceding the  testimony  of  the  respondent  Mr. 
Loch  to  be  true,  the  statements  therein  made 
do  not  constitute  a  warranty,  and  that  it 
was  the  duty  of  the  court  to  so  instruct  the 
jury,  and  to  direct  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  due  upon  the  note. 
We  think  this  contention  must  be  sustained. 
The  rule  seems  to  be  that:  ^'Representa- 
tions  which  merely  express  the  vendor's 
opinion,  belief,  judgment,  or  estimate  do  not 
constitute  a  warranty.  Nor  can  a  warranty 
be  predicated  on  statements  which  are,  at 
most,  merely  matters  of  commendation; 
such  representations  falling  within  the 
maxim.  Simplex  commendatio  non  obligat. 
There  must  be  an  affirmation  as  to  the  qual- 
ity or  condition  of  the  thing  sold,  not  as- 
serted as  a  matter  of  opinion  or  belief,  made 
by  the  seller  at  the  time  of  the  sale,  for  the 
purpose  of  assuring  the  buyer  of  the  truth 
L.RA.1917C. 


of  the  fact  affirmed  and  inducing  him  to 
make  the  purchase,  which  is  so  received  and 
relied  on  by  the  purchaser.  Ko  expression 
of  opinion,  however  strong,  would  import 
a  warranty."    35  Cyc.  383. 

In  the  case  of  Smith  v.  Bolster,  70  Wash. 
1,  125  Pac.  1022,  where  Smith  had  sold  a 
secondhand  automobile  to  Bolster,  with  the 
statement  that  the  car  was  "in  first-class 
condition,  as  good  as  any  new  car,"  and 
that  he  "guaranteed  the  car  to  go  11  miles 
to  a  gallon  of  gasolene  on  an  SrVerage,"  we 
held  that  these  statements  did  not  consti- 
tute a  warranty,  but  were  mere  expressions 
of  opinion,  or  what  the  law  sometimes  terms 
seller's  praise.  Under  the  rule  in  that  case 
it  seems  plain  that  the  statement  to  the 
effect  that  the  stacker  in  this  case  would 
stack  hay  at  from  50  cents  to  $1  a  ton 
cheaper  than  the  old  way  cannot  be  held 
to  be  a  warranty.  It  was  therefore  the 
duty  of  the  trial  court  to  have  taken  the 
case  from  the  jury  and  direct  a  verdict  in 
favor  of  the  plaintiff. 

The  judgment  appealed  from  is  therefore 
reversed,  and  the  cause  remanded,  with  di- 
rection to  the  trial  court  to  enter  a  judg- 
ment in  favor  of  the  appellant  for  $227.50, 
and  interest,  and  a  reasonable  attorney'9 
fee,  as  provided  for  in  the  note. 

Morris,  Ch.  J.,  and  Holcomb,  J.,  concur. 

Chad  wick,  J.,  dissenting: 

It  is  my  judgment  that  the  court  has  mis- 
applied the  principles  relied  on  in  this  case. 
If  a  man  sells  a  thing  to  another  and  repre- 
sents that  it  will  do  the  work  at  a  less 
cost  than  some  other  machine  or  appliance, 
it  may  be  the  representation  is  but  an  ex- 
pression of  opinion  or  seller's  praise,  and 
not  a  warranty,  but  the  exceptions  to  the 
established  rules  of  law  a^e  quite  as  impor- 
tant as  the  rules  themselves,  and  when  the 
facts  warrant  their  application  are  as  con- 
trolling as  the  primary  rules.  It  seems  to 
me  that  the  facts  take  this  case  out  of  the 
general  rule. 

The  defendant  owned  and  was  using  a  **T" 
stacker.  So  far  as  the  testimony  shows,  it 
was  meeting  every  requirement  of  his  busi- 
ness. The  agent  of  plaintiff  went  to  him, 
and  by  the  representations  which  are  set 
out  in  the  opinion  of  the  court  induced  him 
to  give  up  the  old  stacker  and  buy  a  Jen- 
kins automatic  stacker  and  three  Buck 
rakes. 

The  giving  up  of  the  old  is  a  part  of  the 
transaction  as  material  to  the  issue  in  this 
case  as  was  the  purchase  of  the  new  machine. 
When  a  machine  is  in  use,  and  the  owner  is 
induced  to  purchase  another  upon  the  repre- 
sentation that  it  will  do  better  work  and 
at  less  cost  than  the  one  then  owned  by  the 
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vendee,  I  think  it  is  a  warranly,  and  that 
the  seller  is  bound  by  his  representation.  I 
have  not  the  time  to  go  into  the  subject  at 
any  great  length,  but  the  idea  I  have  ad- 
vanced is  well  sustained  by  authority.  The 
case  of  Hazelton  Boiler  Co.  v.  Fargo  Gas  & 
E.  Co.  4  N.  D.  365,  61  N.  W.  151,  is  directly 
in  point. 

Then,  again,  the  rule  of  the  earlier  cases, 
that  the  question  of  whether  there  is  a  war- 
ranty in  a  given  case  will  be  measured  by 
the  words  of  the  parties  and  determined  as 
a  matter  of  law,  has  given  way  to  the  better 
rule,  which  is  sustained  by  all  modern  au- 
thority, that  whether  a  positive  affirmation 
of  a  material  fact  made  as  an  inducement 
to  a  trade,  when  accepted  and  acted  upon 
by  the  vendee,  is  a  warranty,  is  a  question 
for  the  jury,  whether  the  vendor  mentally 
intended  to  warrant  or  not.  Shippen  v. 
Bowen,  122  U.  S.  575,  30  L,  ed.  1172,  7  Sup. 
Ct.  Rep.  1283;  Himtington  v.  Lombard,  22 
Wash.  202,  60  Pac.  414 ;  Northwestern  Lum- 
ber Co.  V.  Callendar,  36  Wash.  492,  79  Pac. 
30.  In  the  latter  case  we  said :  "Where  one 
who  is  not  familiar  with  machinery  is  deal- 


ing with  one  who  is,  the  representations  of 
the  seller  amount  to  a  warranty  of  the 
machinery,  whether  so  intended  by  him  or 
not,  if  the  purchaser  relied  on  such  state- 
ments as  a  warranty  and  was  induced  there- 
by to  make  the  purchase.** 

In  the  case  at  bar  it  would  seem  idle  to 
contend  that  the  purchaser  did  not  rely  up- 
on the  statements  as  a  warranty.  It  is  not 
a  ease,  where  the  seller  sought  out  a  pro- 
spective purchaser  and  represented  that  his 
machine  would  do  better  work  and  at  less 
cost  than  a  "T!'  stacke;:.  The  prospective 
purchaser  had  and  w£^s  using  a  "T"  stacker. 
He  gave  it  up  solely  on  account  of  the  re- 
presentations of  the  seller  that  the  article 
offered  would  work  a  saving  over  the  one 
in  use.  The  representation  was  made  as  an 
inducement  to  the  trade  and  with  an  in- 
tent that  it  should  be  acted  upon.  The  case 
was  one  for  the  jury,  and  the  judgment 
should  be  affirmed. 

For  these  reasons,  I  dissent  |rom  the  opin- 
ion of.  the  majority. 

Petition  for  rehearing  denied. 


Annotaticm — Stotement  as  to  die  economy  of  operation  a*. a  warrant* 


It  is  a  general  rule  that  a  positive 
representation  of  fact,  and  not  a  mere 
matter  of  opinion  ox  judgment,  made  to 
induce  the  purchase  of  property,  and 
which  is  accepted  and  relied  upon  by  the 
buyer,  constitutes  a  warranty.  36  Cyc. 
382. 

According  to  this  role,  expressions  of 
opinion  by  the  seller  with  regard  to  some 
feature  of  the  article  he  is  selling  do  not 
constitute  a  warranty.  In  applying  the 
rule  to  specific  cases  in  order  to  de- 
termine whether  a  representation  re- 
lates to  a  matter  of  fact  or  of  opinion, 
the  line  between  matters  of  opinion  and 
matters  of  fact  is  very  obscure.  This  is 
particularly  true  as  to  statements  relative 
to  the  economy  of  operation  of  a  ma- 
chine. Ordinarily,  however,  the  circum- 
stances of  the  particular  case  will 
disclose  the  real  character  of  representa- 
tions with  reference  to  the  economy  of 
operation  of  a  machine,  and  from  such 
circumstances,  it  can  be  determined 
whether  the  representations  are  of  fact 
or  opinion.  In  general  the  construction 
of  the  statements  in  this  regard  depends 
very  largely  upon  the  relative  position  of 
the  parties.  If  the  seller  is  a  manu- 
facturer of  the  article,  or  stands  in  the 
position  of  the  manufacturer,  a  repre- 
sentation by  him  as  to  the  economy  of 
operation  of  the  article  is  presumably 
based  upon  his  superior  knowledge  and 

means  of  knowledge,  and  made  by  him 
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for  the  purpose  of  securing  a  sale  of  the 
article.  Henee,  where  the  buyer  has  not 
the  same  means  of  knowledge,  and  relies 
upon  the  statements  of  the  seller,  they 
will  be  construed  to  be  warranties,  and 
not  mere  matters  of  opinion. 

In  line  with  this  doctrine  is  the  hold- 
ing in  Hazelton  Boiler  Co.  v.  Fargo  Gas 
&  E.  Co.  (1894)  4  N.  D.  366,  61  N.  W. 
151,  that  8  statement  that  a  boiler  shall 
evaporate  a  certain  quantity  of  water 
from  a  de8i|:nated  quantity  of  coal, 
which  is  guaranteed  to  be  a  saving  of  at 
least  a  designated  per  cent  in  fuel  over 
any  horizontal  tubular  boiler,  constitutes 
a  warranty,  and  not  a  mere  expression 
of  opinion,  or  puffing. 

So,  a  representation  by  the  seller  of  an 
irrigation  plant  as  to  its  capacity  and 
economy  of  operation,  together  with 
representations  as  to  the  construction  of 
the  pump  forming  a  chief  part  of  the 
plant,  constitutes  a  warranty,  which  is 
breached  by  the  pump  failing  to  furnish 
a  practical  and  economical  means  of  irri- 
gating the  land  it  was  intended  to  irri- 
gate. Huntington  v.  Lombard  (1900)  22 
Wash.  202,  60  Pac.  414.  In  this  state  the 
doctrine  has  been  stated  that  where  a 
party  is  not  familiar  with  a  machine, 
and  he  is  buying  from  one  who  is,  repre- 
sentations by  the  latter  amount  to  war- 
ranties of  the  machinery  whether  so  in- 
tended by  him  or  not,  if  the  purchaser 
relies  on  such  statements  as  a  warranty, 
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and  is  induced  thereby  to  make  tke  pur- 
chase. In^thie  case  the  representations 
held  to  constitute  warranties  were  that 
a  boz-making  machine  would  make  bet- 
ter and  lighter  boxes,  and  do  it  more 
economically  than  it  could  be  done  in  the 
usual  manner^  and  at  a  cost  of  from  one 
third  to  one  half  less.  One  of  the 
breaches  complained  of  was  that  the  cost 
of  making  the  boxes  by  this  method  was 
greater  than  the  cost  of  making  them  by 
the  usual  method.  Northwestern  Lum- 
ber Co.  V.  Callendar  (1904)  36  Wash. 
492,  79  Pac.  30.  Compare  with  Smith  v. 
Bolster  (1912)  70  Wash.  1,-  125  Pac. 
1022,  holding  that  statements  that  an 
automobile  was  in  first-class  condition 
and  was  as  good  as  a  new  oar,  and  that 
the  seller  would  guarantee  that  it  would 
run  a  certain  distance  on  a  gallon  of 
gasolene,  do  not  constitute  warranties, 
but  are  mere  seller's  praise.  These  repre- 
sentations were  made  with  reference  to 
a  used  car.  And  compare  also  with 
Cabver-Shadbolt  Co.  v.  Loch,  ante,  1076, 
holding  that  statements  that  a  haystack- 
er would  stack  hay  for  a  certain  amount 
less  per  ton  than  a  stacker  the  buyer  was 
then  using  did  not  constitute  a  warranty, 
but  were  mere  matters  of  opinion.  In 
this  case  the  representation  was  made  by 
one  apparently  standing  in  the  position 
of  the  manufacturer.  In  the  following 
cases  statements  as  the  economy  of 
operation  of  machinery  were  enforced 
as  warranties  without  discussing  the 
question  under  consideration,  the  point 
apparently  not  being  raised:  Buckstaff 
V.  Russell  &  Co.  (1897)  25  C.  C.  A.  129, 
49  U.  S.  App.  253,  79  Fed.  611,  certiorari 
denied  in  (1897)  169  U.  S.  737,  42  L.  ed. 
1216,  18  Sup.  Ct.  Rep.  940  (warranty 
clause  contained  a  provision  that  the 
engine  to  which  it  related  would  give  a 
specified  amount  of  horse  power  and  be 
as  economical  of  fuel  and  as  durable  as  a 
certain  other  engine) ;  Reed  Smokeless 
Furnace  Co.  v.  State  (1904)  34  Ind.  App. 
265,  72  N.  E.  615  (statement  that  a  cer- 
tain device  would  consume  a  designated 
per  cent  of  smoke  produced  by  a 
furnace  and  save  a  certain  per  cent  of 
the  coal  otherwise  consumed) ;  York 
Mfg.  Co.  V.  Bonnell  (1900)  24  Ind. 
App.  667,  57  N.  E.  590,  statement 
that  an  ice  machine  would  make  a 
certain  quantity  of  ice  by  the  use  of  a 
certain  amount  of  coal) ;  Ames  v.  Nor- 
wich Light  Co.  (1897)  22  App.  Div.  249, 
47  NT.  T.  Supp.  743  (statement  that  an 
engine  would  develop  a  rated  horse 
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power  on  a  certain  fuel  consumption). 
In  the  latter  case  the  court  said  that  the 
warranty  that  the  fuel  economy  of  a 
plant  which  the  seller  agreed  to  furnish 
shall  be  the  best  obtainable  in  engines 
of  the  type  and  horse  power  designated 
was  a  most  material  and  important  cove- 
nant. 

A  statement  of  some  value  on  this 
point  is  that  of  Sanborn,  J.,  in  Davis 
Calyx  Drill  Co.  v.  Mallory  (1905)  69 
L.R.A.  973,  69  C.  C.  A.  662, 137  Fed.  332, 
who  says  that  if  a  purchaser  of  a  drill 
had  described  the  strata  through  which 
he  desired  to  drive  the  drill,  and  had 
ordered  the  manufacturer  "to  make  or 
to  select  and  furnish  to  him  a  drill  that 
would  bore  the  desired  holes  through 
these  strata  as  rapidly  and  economically 
as  a  diamond  drill,  for  an  agreed  price, 
and  the  plaintiff  had  accepted  the  order, 
an  implied  warranty  would  have  arisen 
that  the  drill  to  be  furnished  under  that 
contract  would  do  the  work  as  speedily 
and  cheaply  as  a  diamond  drill.  But  an  * 
accepted  order  to  make  and  deliver  a 
specific,  described  drill,  which  the  vendor 
is  engaged  in  making,  has  no  such  effect, 
although  the  manufacturer  knows  the 
use  for  which  the  vendee  desires  to  ob- 
tain it." 

While  not  strictly  within  the  scope  of 
this  note,  the  following  cases  are  re- 
ferred to  for  the  purpose  of  comparison, 
although  not  exhaustive  upon  the  points 
to  which  they  relate ;  Reeves  &  Co.  v. 
Byers  (1900)  155  Ind.  535,  58  N.  E.  713, 
holding  to  be  warranty  statements  that  a 
certain  machine  would  do  as  good  or 
better,  and  as  fast  or  faster,  work  than 
any  other  machine  of  the  same  size 
manufactured  for  the  same  purpose. 
Sprout,  W.  &  Co.  V.  Hunter  (1907)  30 
Ky.  L.  Rep.  380,  98  S.  W.  1006,  holding 
to  be  a  warranty  a  guaranty  that  a 
boiler,  in  connection  with  other  ma- 
chinery, would  produce  a  certain  quan- 
tity of  flour  every  twenty-four  hours, 
and  give  as  good  results  as  any  other  mill 
using  an  equivalent  amount  of  machinery 
and  milling  a  like  grade,  quantity,  and 
quality  of  wheat.  Compare  with  Farris 
V.  Alfred  (1912)  171  IlL  App.  172,  hold- 
ing to  be  mere  matters  of  opinion,  state- 
ments by  the  seller  of  aa  automobile  that 
it  would  give  a  mail  carrier  swifter  and 
better  service  than  a  horse  he  was  using, 
since  the  buyer  had  the  same  oppor- 
tunity for  exercising  his  judgment  that 
the  seller  had.  A.  G.  S. 
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JOHN  F.  DEVINE,  Admr.,  etc,  of  Philip 
Fitzpatrick,  Deceased,  Plff.  in  Certiorari, 

V. 

ELI  PFAELZER. 

(277  III.  256,  115  N.  E.  126.) 

Ne^llfCence  —  attempting  to  stop  run- 
away horse  —  Injury  —  liability. 

One  who  voluntarily  incurs  a  risk  in  at- 
tempting  to  stop  a  runaway  horse  when  suoJi 
act  is  not  necessary  to  save  human  life  can- 
not hold  the  owner  of  the  horse  liable  for  a 
resulting  injury  to  himself,  although  the 
runaway  was  due  to  such  owner's  negli- 
gence. 
For  other  caeee,  see  Negliffenoey  II.  a,  in  Dig. 

1-52  N,  S. 

(Farmer  and  Carter,  JJ.,  dissent.) 
(February  21,  1917.) 

("CERTIORARI  to  the  Appellate  Court, 
J  First  District,  Branch  "C,"  to  review 
a  judgment  reversing  a  judgment  of  the 
Superior  Court  for  Cook  County  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  death  of  his  intestate  al- 
leged to  have  been  caused  by  defendant's 
wrongful   act.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  G.  McShane,  for  plaintiff  in 
certiorari : 

Deceased  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law. 

Manthey  v,  Rauenbuehler,  71  App.  Div. 
173,  75  N.  Y.  Supp.  714,  11  Am.  Neg.  Rep. 
304;  HoUaran  v.  New  York,  168  App.  Div. 
469,  153  N.  Y.  Supp.  447,  9  N.  C.  C.  A.  890; 
American  Exp.  Co.  v.  Terry,  126  Md.  254, 
94  Atl.  1026;  Griggs  v.  Fleckenstein,  14 
Minn.  81,  Gil,  62,  100  Am.  Dec.  199,  1  Am. 
Neg.  Cas.  311;  Connell  v.  Prescott,  20  Ont. 
App.  Rep.  49;  Furlong  v.  Winne  &,  McK. 
Co.  166  App.  Div.  882,  152  N.  Y.  Supp.  245; 
Turner  v.  Page,  186  Mass.  600,  72  N.  E. 
329;  Mullen  v.  Zides,  216  Mass.  202,  103 
N.  E.  635;  Calliari  v.  Fisher,  —  Mich.  — , 
156  N.  W.  689;  Missouri  P.  R.  Co.  v.  Lyons, 
54  Neb.  633,  75  N.  E.  13,  4  Am.  Neg.  Rep, 
172;  Maryland  Steel  Co.  v.  Marney,  88  Md. 
482,  42  L.R.A.  842,  71  Am.  St.  Rep.  441,  42 
Atl.  60,  6  Am.  Neg.  Rep.  167;  Bracey  t. 
Northwestern  Improv.  Co.  41  Mont.  338,  109 
Pac.  706;  1  Labatt,  Mast.  &  S.  2d  ed.  § 
1276,  p.  3563. 

Note.  —  The  liability  for  death  or  injury 
to  one  attempting  to  stop  runaway  horse  is 
treated   in  annotation  following  this  case, 
post,  1083. 
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The  evidence  tended  to  show  that  defend- 
ant was  guilty  of  negligence. 

1  Thomp.  Neg.  2d  ed.  §  1297,  p.  1161;  29 
Cyc.  595;  Breidenbach  v.  McCoimick  Co. 
20  CaL  App.  191,  128  Pac.  423;  Hamilton 
Cyc.  of  Neg.  Cas.  pp.  848,  850;  Dennery  r. 
Great  Atlantic  &  P.  Tea  Co.  82  N.  J.  L. 
517,  39  L.R.A.(N.8.)  574,  81  Atl.  861; 
Thane  v.  DougUss,  102  Tenn.  307,  62  S.  W. 
155;  Brunkow  v.  Waters,  131  Wis.  31,  110 
N.  W.  802;  KokoU  v.  Brohn  &  B.  Lumber 
Co.  77  N.  J.  L.  169,  71  Atl.  120:  Maxwell 
V.  Durkin,  86  111.  App.  261,  affirmed  in  185 
111.  546,  67  N.  E.  433;  Fisher  v.  Charles 
Levy  Circulating  Co.  182  111.  App.  393. 

Mr.  John  A.  Bloomlngston,  for  defend- 
ant in  certiorari: 

Defendant  was  not  negligent. 

Stephenson  v.  Corder,  71  Kan.  475,  69 
L.R.A.  246,  114  Am.  St.  Rep.  500,  80  Pac. 
938,  18  Am.  N^.  Rep.  97. 

The  court  should  have  directed  a  verdict 
because  the  plaintiff  was  guilty  of  contribu- 
tory negligence  as  matter  of  law. 

Warrick  v.  Farley,  96  Neb.  565,  51  L.R.A. 
(N.S.)  45,  145  N.  W.  1020;  Patry  v.  Chica- 
go &  W.  I.  R.  Co.  265  111.  312,  106  N.  E. 
843;  Wilson  v.  Illinois  C.  R.  Co.  210  lU. 
608,  71  N.  E.  398;  Beidler  v.  Branshaw,  200 
111.  430,  65  N.  E.  1066,  13  Am.  Neg.  Rep. 
262;  Morris  v.  Lake  Shore  A  M.  S.  R.  Co. 
148  N.  Y.  186,  42  N.  E.  579;  Eckert  ▼.  Long 
Island  R.  Co.  43  N,  Y.  602,  3  Am.  Rep.  721 ; 
Pike  V.  Grand  Trunk  R.  Co.  39  Fed.  255; 
Atkins  V.  Lackawanna  Transp.  Co.  182  111. 
237,  64  N.  E.  1004,  6  Am.  Neg.  Rep.  472; 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Driskell,  101 
111.  App.  139;  Blair  v.  Grand  Rapids  ft  L 
R.  Co.  60  Mich.  124,  26  N.  E.  855,  16  Am. 
Neg.  Cas.  146;  Pennsylvania  Co.  v.  Langen- 
dorf,  48  Ohio  St.  316,^13  L.R.A.  190,  29  Am. 
St.  Rep.  553,  28  N.  E.  172;  Eckert  v.  Long 
Island  R.  Co.  43  N.  Y.  502,  3  Am.  Rep.  721; 
Mullikin  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
164  111.  App.  37;  Eversole  v.  Wabash  R.  Co. 
249  Mo.  523,  155  8.  W.  419;  Perpich  v.  Lee- 
tonia  Min.  Co.  118  Minn.  508,  137  N.  W. 
12;  Wilson  v.  New  York,  N.  H.  A,  H.  R.  Co. 
29  R.  I.  146,  69  Atl.  364;  Texas  A  N.  O.  R. 
Co.  V.  Scarborough,  —  Tex.  Civ.  App.  — , 
104  S.  W.  410;  Linnehan  v.  Sampson,  126 
Mass.  511,  30  Am.  Rep.  692,  1  Am.  Neg. 
Cas.  17;  Hirschman  v.  Dry-Dock  E.  B.  ft 
B.  R.  Co.  46  App.  Div.  621,  61  N.  Y.  Supp. 
305;  Manzella  r.  Rochester  R.  Co.  105  App. 
Div.  14,  93  N.  Y.  Supp.  467;  Manthey  v. 
Rauenbuehler,  71  App.  Div.  173,  75  N.  Y. 
Supp.  716,  11  Am.  Neg.  Rep.  304;  Bracey 
V.  Northwestern  Improv.  Co.  41  Mont.  338, 
109  Pac.  707;  Norris  v.  Atlantic  Coast  Line 
R,  Co.  162  N.  C.  506,  27  L.R.A.  (N.S.)  1069, 
67  8.  E.  1017 ;  Mobile  ft  O.  R.  Co.  v.  Ridley. 
114  Tenn.  727,  86  S.  W.  606,  4  Ann.  Cas. 
925. 
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Cartwriglit,  J.,  delivered  the  opinion  of 
the  court: 

John  F.  Devine,  plaintiff  in  error,  admin- 
istrator of  the  estate  of  Philip  Fitzpatrick, 
deceased,  brought  suit  in  the  superior  court 
of  Cook  county  against  Eli  Pfaelzer,  de- 
fendant in  error,  and  the  Eli  Pfaelzer  Pack- 
ing Company,  to  recover  damages  on  account 
of  the  death  of  Fitzpatrick,  alleged  to  have 
been  caused  by  the  wrongful  act  of  the  de- 
fendants. The  suit  was  dismissed  as  to  the 
Eli  Pfaelzer  Packing  Company,  and  after  a 
trial,  at  which  the  jury  disagreed,  addition- 
al counts  against  Eli  Pfaelzer  alone  were 
filed,  and  the  cause  was  tried  on  the  issue 
formed  by  a  plea  of  not  guilty.  There  was  a 
verdict  for  the  plaintiff  for  $7,500,  and  upon 
the  plaintiff  remitting  $3,000  the  defend- 
ant's motion  for  a  new  trial  was  overruled 
and  judgment  was  entered  fox  $4,500.  An 
appeal  was  prosecuted  to  the  appellate  co\irt 
for  the  first  district,  and  that  court  reversed 
the  judgment  for  error  of  the  trial  court  in 
refusing  to  direct  a  verdict  for  the  defend- 
ant, and  remanded  the  cause  for  another 
triaL  On  motion  of  the  plaintiff,  and  his 
admission  of  record  that  he  would  be  unable 
to  prove  on  any  future  trial  any  other  or 
addUtional  facts  or  circumstances  showing 
or  tending  to  show  that  Fitzpatrick  was  in 
the  exercise  of  ordinary  care  for  his  own 
safety,  the  com-t  amended  the  judgment  by 
striking  out  the  order  remanding  the  cause. 
A  writ  of  certiorari  was  granted  by  this 
court  for  a  review  of  the  judgment  of  the 
appellate  court. 

The  charge  of  the  declaration  was  that 
the  defendant,  Eli  Pfaelzer,  left  his  horse 
and  buggy  standing  upon  a  public  highway 
in  Chicago  without  securely  fastening  the 
horse,  and  in  consequence  thereof  the  horse 
ran  away  in  a  public  street,  and  knocked 
down  Philip  Fitzpatrick,  and  ran  over  him, 
causing  the  injuries  which  resulted  in  his 
death.  At  the  trial  there  was  no  dispute 
as  to  the  manner  in  which  the  horse  was 
fastened.  The  defendant  left  the  horse 
hitched  to  a  light  top  buggy  on  the  west 
side  of  Calumet  avenue,  a  north  and  south 
street,  facing  south  towards  Forty-seventh 
street,  which  runs  east  and  west,  and  the 
horse  was  fastened  by  a  leather  strap  an 
ineh  and  a  quarter  wide,  comparatively  new, 
buckled  to  the  horse's  bit  and  attached  to 
a  25-pound  weight.  The  defendant  went 
around  the  corner  upon  Forty-seventh  street 
to  the  Calumet  market,  and  in  his  absence 
some  children  were  playing  "horse"  on  the 
sidewalk,  and  one  of  them  was  drawing  a 
box  with  wheels  on  it,  in  which  a  child  was 
riding.  The  child  in  the  box  clucked  in  the 
usual  manner  for  starting  a  horse,  and  the 
horse  started  up,  dragging  the  weight, 
turned  the  corner  into  Forty-seventh  street, 
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lost  the  weight  and  the  strap,  or  part  of  it, 
and  ran  away.  While  there  was  no  dispute 
as  to  the  manner  in  which  the  horse  was 
fastened,  it  was  a  controverted  question  of 
fact  whether  the  method  was  reasonably  se- 
cure; and  the  appellate  court  having  made 
no  finding  of  fact  different  from  the  trial 
court,  the  question  of  the  defendant's  neg- 
ligence was  finally  determined  by  the  ap- 
pellate court.  The  reversal  was  for  error 
of  law,  and  it  was  the  duty  of  the  appellate 
court  to  remand  the  cause  if  upon  another 
trial  the  error  could  be  obviated.  It  was 
admitted  of  record  that,  if  there  was  such 
error,  it  could  not  be  obviated  by  additional 
evidence,  and  accordingly  the  motion  to 
amend  by  striking  out  the  remanding  order 
was  allowed. 

There  was  no  controversy  at  the  trial  as 
to  what  occurred  at  the  time  of  the  accident, 
the  condition  of  the  street  where  it  occurred, 
or  any  other  matter  of  fact.  The  horse, 
after  turning  into  Forty-seventh  street,  ran 
east  several  blocks  on  that  street,  and  then 
turned  north  in  St  Lawrence  avenue.  The 
accident  occurred  in  the  first  block  between 
Forty-seventh  street  and  l^orty-sixth  street, 
the  next  street  north  running  east  and  west. 
St.  Lawrence  avenue  at  that  place  was  a 
residence  street,  built  up  with  apartment 
houses  on  both  sides.  Forty-sixth  place,  S5 
feet  wide,  runs  west  from  St.  Lawrence 
avenue  midway  between  Forty-seventh  and 
Forty-sixth  streets.  There  was  an  apart- 
ment building  on  the  north  side  of  Forty- 
sixth  place  extending  north  to  an  alley,  and 
Fitzpatrick  was  janitor  of  that  building. 
It  was  between  7  and  7:30  o'clock  in  the 
evening  of  August  8,  1908,  and  Fitzpatrick 
had  been  showing  a  man  and  his  wife  around 
the  apartment  building  and  was  standing 
with  them  in  front  of  the  building.  The 
other  man  and  his  wife  were  never  after- 
ward found  by  either  of  the  parties,  so  far 
as  appears.  When  these  people  saw  the 
horse  turn  into  St.  Lawrence  avenue,  run- 
ning toward  them,  Fitzpatrick  and  the  other 
man  ran  out  into  the  street  when  the  horse 
was  about  200  feet  away.  The  other  man 
w^as  on  the  east  side  of  the  roadwav,  abdut 
8  or  10  feet  east  and  a  few  feet  south  of 
Fitzpatrick.  As  the  horse  passed  the  other 
man  he  apparently  grabbed  for  its  head,  but 
the  horse  shied  away  from  him  to  the  north- 
west, knocked  Fitzpatrick  down,  and  ran 
over  him,  inflicting  injuries  so  he  died  the 
following  day. 

The  question  presented  to  the  trial  court 
and  appellate  court  was  whether  Fitzpat- 
rick was  in  the  exercise  of  ordinary  care 
for  his  own  safety,  and  ordinarily  that  ques- 
tion is  one  of  fact  for  a  jury;  but  when 
there  is  no  evidence  tending  to  show  that  a 
person  injured  was  in  the  exercise  of  due 
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care  and  caution,  or  any  fact  or  circum- 
stance appears  from  which  a  reasonable  in- 
ference of  such  care  and  caution  may  be 
drawn.  It  is  the  function  and  duty  of  the 
court  to  direct  a  verdict  for  the  defendant. 
Beidler  v.  Branshaw,  200  111.  425,  65  N.  E. 
1086,  13  Am.  Xeg.  Rep.  262;  Wilson  v.  Illi- 
nois C.  R.  Co.  210  111.  603,  71  N".  E.  398.  It 
is,  of  course,  clear  and  not  denied  that 
Fitzpatrick  voluntarily  encountered  a 
known  danger  involving  a  risk  to  himself 
in  a  matter  in  which  he  had  no, personal 
interest  and  no  property  to  be  affected;  and 
the  ground  upon  which  it  is  claimed  that 
voluntarily  incurring  such  danger  and  risk 
was  not  a  negligent  act,  but  that  he  was  in 
the  exercise  of  ordinary  care  for  his  own 
safety,  is  that  he  encountered  the  risk  for 
the  purpose  of  saving  human  life.  It  is  a 
well-established  rule  of  law  that  an  attempt 
by  one  to  save  the  life  of  another,  although 
at  the  risk  of  his  own  life  or  personal  in- 
jury, is  sufficient  to  exempt  such  person 
from  a  charge  of  negligence,  unless  the  act 
was  rash  or  reckless,  entailing  almost  cer- 
tain injury  to  the  one  attempting  the  rescue. 
The  law  in  that  regard  was  recognized  by 
this  court  in  the  case  of  West  Chicago 
Street  R.  Co.  v.  Liderman,  187  111.  463,  52 
LJIA,  655,  79  Am.  St.  Rep.  226,  68  N.  E. 
367,  where  a  motl^er  went  upon  a  street  car 
track  to  rescue  her  infant  child  from  being 
run  over  and  injured  by  an  approaching 
train  of  cars.  The  court  said:  "It  may — 
we  think  must — ^be  conceded  that,  leaving 
out  of  view  the  peril  of  her  infant  child,  she 
was  guilty  of  such  contributory  negligence 
as  would  defeat  the  action." 

But  the  exposure  of  her  child  to  danger 
and  the  attempt  to  rescue  it  were  held  to 
free  her  from  the  charge  of  negligence.  The 
court  there  quoted  from  Eckert  v.  Long  Is- 
land R.  Co.  43  N.  Y.  502,  3  Am.  Rep.  721, 
where  the  plaintiff's  intestate  was  killed 
while  attempting  to  rescue  a  child  on  the 
track  of  the  defendant,  who,  if  not  rescued, 
must  inevitably  hav^  been  crushed  by  the 
rapidly  approaching  train,  and  where  the 
court  said  that  the  conduct  of  the  deceased 
would  have  been  grossly  negligent,  but  for 
the  effort  to  save  the  child.  This  court  re- 
garded that  decision  as  a  clear  statement  of 
the  law  and  the  reason  upon  which  the  rule 
rests.  Other  illustrative  cases  are  Mobile 
&  0.  R.  Co.  v.  Ridley,  114  Tenn.  727,  86  S. 
W.  606,  4  Ann.  Cas.  925,  where  a  railroad 
employee  rushed  on  the  track  to  save  a  boy 
standing  with  his  back  to  a  rapidly  ap- 
proaching train,  and  saved  the  life  of  the 
boy»  but  was  killed  himself;  Pennsylvania 
Co.  V.  Langendorfy  48  Ohio  St.  316,  13 
L.R.A.  190,  29  Am.  St.  Rep.  553,  28  N.  E. 
172,  where  there  wsa  an  attempt  to  rescue 
a  child  in  front  of  an  approaching  train; 
L.R.A.1917C. 


Texas  4  N.  O.  R.  Co.  v.  Scarborough,  — 
Tex.  Civ.  App.  — ,  104  S.  W.  410,  where  the 
deceased  was  killed  in  an  attempt  to  rescue 
a  person  on  the  track  in  front  of  an  ap- 
proaching train;  and  Hirschman  v.  Dry 
Dock,  E.  B.  &  B.  R.  Co.  46  App.  Div.  621, 
61  N.  Y,  Supp.  305,  where  a  mother  ran  in 
front  of  a  street  car  to  save  her  child.  It 
is  not  essential  to  the  application  of  the 
rule  that  the  effort  should  be  to  save  the 
life  of  some  particular  and  definite  person, 
as  in  the  case  of  Manthey  v.  Rauenbuehler, 
71  App.  Div.  173,  75  N.  Y.  Supp.  715,  11 
Am.  Neg.  Rep.  304,  where  a  man  was  killed 
in  attempting  to  stop  a  runaway  horse  at 
the  hour  when  a  public  school  was  dis- 
missed and  the  street  was  more  or  less  filled 
with  children,  who  were  crossing  back  and 
forth  and  playing  in  the  street,  and  the 
conditions  were  such  as  would  naturally 
cause  apprehension  of  injury  to  the  children 
or  others  in  the  street ;  and  also  Hollaran  v. 
New  York,  168  App.  Div.  469,  153  N.  Y. 
Supp.  447,  9  N.  C.  C.  A.  890,  where  a  team 
of  horses  was  running  away,  dragging  a 
street  sweeper,  in  what  the  court  called  in 
one  place  a  busy  street  and  in  another  a 
measurably  busy  street,  although  the  dan- 
ger was  not  at  the  moment  iinminent  to  a 
definite  person. 

The  question  whether  the  judgment  of  the 
appellate  court  was  right  depends  upon 
whether  the  evidence  brought  Fitzpatrick 
within  the  rule  of  law;  and  the  burden  was 
on  the  plaintiff  to  prove  that  Fitzpatrick 
exposed  hinfi^lf  to  the  danger  for  the  pur- 
pose of  saving  the  life  or  lives  of  some  per- 
son or  some  number  of  persons  then  exposed 
to  danger  by  the  horse  running  away,  and 
there  was  no  evidence  whatever  tending  in 
any  de^ee  to  prove  that  fact.  Three  per- 
sons witnessed  the  accident.  William  J.  Ir- 
win and  his  wife  were  sitting  in  the  bay 
window  of  their  apartment  on  the  first  floor 
of  the  apartment  house  of  which  Fitzpatrick 
was  janitor,  and  they  saw  the  horse  running 
north,  and  watched  him  until  Fitzpatrick 
was  struck.  The  bay  window  looked  toward 
the  south,  and  they  did  not  see  the  street 
to  the  north  of  the  place  of  the  accident. 
There  were  two  men  and  a  woman  standing 
at  the  corner  of  Forty-seventh  street  and  St. 
Lawrence  avenue  at  a  drug  store,  but  they 
were  not  in  the  roadway  and  the  horse  had 
passed  that  point,  so  that  they  were  in  no 
danger.  Forest  E.  Fish  stood  on  the  side- 
walk at  the  drug  store,  smoking,  and  did  not 
see  anyone  in  the  street  except  the  two  men. 
He  watched  the  occurrence,  and  was  in  a 
position  to  see  anyone  in  the  roadway  or  on 
the  street  crossing  beyond  the  horse.  No 
one  testified  that  St.  Lawrence  avenue  was 
a  busy  street.  There  was  no  evidence,  nor 
any  circumstance  which  would  raise  an  in- 
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ference,  that  there  waa  anyone  in  the  road- 
way or  any  person  in  the  slightest  danger 
from  the  horse.  There  was  nothing  in  the 
evidence  from  which  it  could  even  be  pre- 
sumed what  was  in  the  mind  of  Fitzpatrick, 
or  that  he  had  any  occasion  to  believe  that 
anyone  was '  in  danger.  No  case  has  been 
found  where  recovery  was  permitted  under 
like  circumstances.  St.  Lawrence  avenue 
was  a  residence  street,  and  bore  no  resem- 
blance to  the  busy  street  in  Brooklyn,  where 
the  team  was  running  away  with  the  street 
sweeper.  The  fact  that  twenty  or  twenty- 
five  persons  gathered  at  the  place  after  the 
accident  would  not  justify  an  inference  that 
any  of  them  were  in  the  street  at  the  time 
of  the  accident  or  in  any  danger.    The  horse 


ran  north  to  forty-third  street,  and  did  not 
encounter  any  person,  and  no  one  was  in- 
jured by  him.  As  there  was  no  evidence 
tending  in  any  degree  to  prove  that  anyone 
was  in  danger,  or  that  Fitzpatrick,  in  volun- 
tarily incurring  the  risk,  did  so  td  save 
human  life,  he  was  not  relieved  from  the 
charge  of  negligence,  and  the  trial  court 
erred  in  not  directing  a  verdict  for  the  de- 
fendant. 

The  judgment  of  the  Appellate  Court  was 
right,  and  it  is  affirmed. 

Farmer  and  Carter,  JJ.,  dissent. 

Petition  for  rehearing  denied. 


Amiotatioii— ^Liabflily  for  dtuA  or  injury  to  one  attanpting  to  stop  run- 
away horse. 


To  render  the  owner  of  a  runaway 
horse  liable  for  injunea  sustained  in 
stopping  the  runaway,  or  attempting  to 
do  so,  it  is  assumed  in  all  cases  that  he 
must  have  been  negligent  in  some  way; 
in  other  words,  his  negligence  is  a  con- 
dition precedent  to  any  liability  on  his 
part.  (See  note  to  Metropolitan  Casual- 
ty Ins.  Co.  V.  Clark,  37  L.R.A.(N.S.)  718, 
on  liability,  in  absence  of  negligence,  for 
damage  by  runaway  horse.)  The  ques- 
tion whether  negligence  may  be  inferred 
from  the  mere  fact  that  a  horse  runs 
away  is  discussed  in  the  notes  to  Coller 
V.  Knox,  23  L.R,A.(N.S.)  171,  and  Den- 
nery  v.  Great  Atlantic  &  P.  Tea  Co.  39 
L.R.A.(N.S.)  574. 

Although  a  complaint  seems  to  ehaige 
negligence  on  the  part  of  the  own- 
er only  as  to  an  entire  failure  to  fasten 
the  horse,  it  has  been  held  that  the  de- 
fendant cannot  urge  that  a  recovery 
would  not  be  authorized  upon  the  specific 
ground  that  such  fastening  as  was  shown 
was  insufficient,  without  an  amendment 
to  the  pleadings,  where  the  ease  was  tried 
upon  both  theories  without  any  objection 
that  the  pleadings  were  insufficient.  Fur- 
long V.  Winne  &  McK  Co.  (1916)  166 
App.  Div.  882,  152  N.  Y.  Supp.  245. 

Assuming  the  negligence  of  the  owner, 
it  does  not  necessarily  follow  that  he  is 
liable  to  one  attempting  to  stop  the  run- 
away. Such  an  attempt  places  the  per-  ( 
son  so  attempting  in  a  position  of  danger. 
Whether  this  is  contributory  negligence 
barring  a  recovery  is  the  question  neces- 
sary to  be  decided.  It  is  held  to  be  such 
contributory  negligenee  as  will  bar  a 
recovery  in  Devine  v.  Ppablzer,  ante, 
1080,  where  there  was  no  evidence  tend- 
ing in  anv  degree  to  prove  that  anyone 
L.K.A.1917C. 


was  in  danger  from  the  runa^ray^  or  that 
the  person  voluntarily  incurred  the  risk 
to  save  human  life. 

"Where  the  risk  is  incurred  to  save  life 
the  rule  is  different.  As  shown  in  the 
note  to  Corbin  v.  Philaddphia,  49  L.B.A. 
715,  supplemented  in  note  to  Norris  v. 
Atlantic  Coast  Line  R.  Co.  27  L.R.A. 
(N.S.)  1069,  it  is  a  general  rule  that  vol- 
untarily incurring  danger  to  save  the  life 
of  another  is  not  contributory  negligence, 
at  least,  not  per  se,  if  not  recklessly  or 
rashly  done,  though  the  contrary  is  held 
in  some  jurisdictions.  The  design  must 
have  been  to  save  life,  however,  as  dis- 
tinguished from  an  attempt  to  save  prop- 
erty, and  there  must  have  been  negli- 
gence causing  the  peril  from  which  the 
imperiled  person  is  sought  to  be  saved. 
This  rule  was  applied  in  Manthey  ▼.  Rau- 
enbuehler  (1902)  71  App.  Div.  173,  75 
N.  Y.  Supp^.  714,  where  a  horse  was  left 
unfastened  in  a  city  street;  and  it  was 
there  held  not  contributory  negligence 
as  a  matter  of  law  for  a  man  to  attempt 
to  stop  a  runaway  horse  under  the  con- 
ditions set  forth  in  the  discussion  of  this 
case  in  Deviite  v.  Pfaelzer,  ante,  1080. 
In  HoUaran  v.  New  York  (1916)  168 
App.  Div.  469,  153  N.  Y.  Supp.  447,  9  N. 
C.  C.  A.  890,  it  was  held  to  be  a  ques- 
tion for  the  jury  whether  one  was  ju3ti- 
fied  in  attempting  to  stop  horses  hitched 
to  a  street  sweeper  which  were  running 
away  in  a  city  street,  where  there  was 
ample  opportunity  for  harm  to  come  to 
someone,  although  the  danger  was  not 
at  the  moment  imminent  to  a  definite 
person.  See  discussion  of  the  ease  in 
Dbvine  v.  Pfaelzer. 

That  one  attempting  to  stop  a  runaway 
is  not  guilty  of  contributory  negligence 
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as  a  matter  of  law,  where  it  is  done  to 
save  life,  seems  to  be  the  implication 
from  the  statement  in  Furlong  v.  Winne 
&  McK,  Co.  (N.  Y.)  supra,  that  "the 
plaintiff  voluntarily  placed  himself  in 
danger  to  avoid  possible  accident  to  some 
children  from  a  runaway  team." 

In  other  cases  the  plaintiff  was  at- 
tempting to  prevent  his  own  horse  from 
running  away  because  of  fright  caused 
by  defendant's  negligence.  It  cannot  be 
said  as  a  matter  of  law  that  an  owner 
who  attempts  to  prevent  his  horse  from 
running  away  when  it  has  become  fright- 
ened by  a  collison  with  another  team  is 
guilty  of  negligence,  even  though  he  is 
not  in  his  carriage  and  does  not  actually 
have  hold  of  the  reins  at  the  time  of  the 
collision,  and  this  is  more  clearly  so  when 
a  helpless  child  is  in  the  carriage.  Willis 
V.  Providence  Telegram  Pub.  Co.  (1897) 
20  E.  L  285,  38  Atl.  947.  The  owner  of 
horses  which  became  frightened  at  a 
blast  negligently  set  off  by  the  employees 
of  a  town  was  .allowed  to  recover  for  in- 
jury suffered  by  him  in  attempting  to 
prevent  his  horses  running  away,  where 
the  jury  found  that  he  exposed  himself 
to  danger  to  save  his  property,  but  that 
his  action  was  justifiable ;  that  is,  he  was 
not  acting  negligently,  but  reasonably, 
just  as  the  average  man  would  act  in  like 
circumstances.  Connell  v.  Prescott 
(1892)  20  Ox^t.  App.  Rep.  49.  The  lia- 
bility for  injury  in  consequence  of  fright- 
ening horse  by  blasting  is  discussed  in 
note  to  Hieber  v.  Central  Kentucky  Trac- 
tion Co.  36  L.R.A.(N.S.)  54. 

It  is  necessary  that  the  defendant's 
negligence  be  the  proximate  cause  of  the 
injury,  in  order  to  entitle  a  recovery  of 
him.  Willis  v»  Providence  Telegram 
Pub.  Co.  (£.  L)  supra.  J^  Calliari  v. 
Fisher  (1916)  —  Mich.  — ,  155  N.  W. 
689,  the  plaintiff  was  injured  in  attempt- 
ing to  stop  his  own  horses,  which  were 
running  away,  having  become  frightened 
as  a  result  of  defendant's  negligence. 
Admitting  the  negligence  of  the  defend- 
ant, and  that  the  plaintiff  acted  prudent- 
ly in  attempting  to  stop  his  team,  the 
defendant  was  held  not  liable  on  the 
theory  that  it  could  not  reasonably  be 
said  that  he  could  or  should  have  con- 
templated the  possibility  that  the  plain- 
tiff would  make  the  attempt  he  did  to 
stop  his  own  team  while  running  away, 
and  that  in  making  said  attempt,  would 
place  himself  in  such  a  position  on 
vehicle  as  to  come  in  contact  with  a  con- 
veyance driven  by  a  third  person,  there- 
by causing  the  injury.  The  negligent 
blowing  of  water  out  of  a  gas  well  by 

means  of  the  accumulated  gas  is  the 
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proximate  cause  of  an  injury  to  one  driv- 
ing on  the  highway  in  close  proximity  to 
such  well,  by  falling  from  bis  wagon  in 
attempting  to  control  his  horses^  which 
had  become  frightened  at  the  noise  made 
by  thus  blowing  off  the  well,  although  his 
fall  was  due  to  the  breaking  of  a  line 
which  was  weak  and  wholly  insufi&eient 
for  such  an  emergency.  Snyder  v.  Phil- 
adelphia Co.  (1903)  64  W.  Va.  149,  63 
L.R.A.  896,  102  Am.  St.  Rep.  941,  46 
S.  E.  366, 1  Ann.  Cas,  225.  In  Connell  v. 
Prescott  (Ont.)  supra,  the  negligence  of 
the  defendant  was  held  to  have  been  the 
proximate  cause  of  the  injury  to  the 
plaintiff  under  the  circumstances  there 
set  forth. 

What  is  deemed  to  be  the  proximate 
cause  of  injury  following  a  runaway  is 
discussed  generally  in  the  note  to  Collins 
V.  West  Jersey  Exp.  Co.  5  L.B.A.(N.S.) 
373. 

This  question  arises  also  where  the 
owner  is  attempting  to  stop  his  own 
horses,  which,  in  running  away,  have  got- 
ten into  a  position  of  peril,  and  have  put 
him  also  in  danger.  In  Wasmer  v.  Dela- 
ware, L.  &  W.  R.  Co.  (1880)  80  H.  Y. 
212,  36  Am.  Rep,  608,  recovery  was  al- 
lowed for  the  death  of  an  owner  who 
allowed  his  horse  to  stand  near  a  railroad 
track,  and,  upon  its  becoming  frightened 
at  an  approaching  train,  attempted  to 
save  the  horse,  in  which  attempt  he  was 
killed  by  the  approaching  train.  The 
railroad  company  was  negligent  in  the 
construction  of  its  track,  and  also  in 
running  the  train  at  a  speed  in  excess 
of  that  prescribed  by  a  city  ordinance. 
The  intestate  was  held  not  n^ligent 
as  a  matter  of  law,  either  in  leaving  his 
horse  where  he  did,  or  in  attempting 
to  catch  him  when  he  started  to  run 
away,  the  question  of  his  negligence  be- 
ing one  for  the  jury. 

See  note  to  Campbell  v.  Chicago  Q. 
W.  R.  Co.  28  L.R.A.(N.S.)  346,  as  to  the 
right  of  one  going  on  railroad  crossing 
to  rescue  property  to  recover  for  injury 
thereby  sustaiAed.  W.  A.  E. 


IOWA  StTPItEBfB  COURT. 

MRS.  FRANK  W.  DODSON 

V. 

A.  A.  McCURNIN,  Appt. 

.    (—  Iowa,  — ,  160  N.  W,  927.) 

Contract  —  to  return  excess  salary  — 
validity. 

An  agreement  by  a  deputy  offieer  whose 
maximum  salary  is  fixed  by  statute,  to  re- 
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imburse  Ms  principal  for  amounts  paid  him 
in  excess  of  such  maorimum  i|  Uie  azpendi- 
ture  is  not  ratified  b^  the  proper  officials,  is 
void  as  against  public  policy. 
For  other  caaet,  see  Contraot9,  III,  c,  5,  m 
Dig.  1-52  N,  8. 

(January  16,  1917.) 

APPEAL,  by  defentlant  from  a  judgment 
of  the  District  Court  for  Polk  County 
in  plaintiffs  favor  in  an  action  brought  to 
recover  excess  salary  paid  to  defendant  by 
plaintiff  under  an  alleged  oral  agreement 
of  repayment  to  her.    Reversed. 

Statement  by  SallBger^  J.t 

The  plaintiff  was  recorder  of  Polk  county* 
and  defendant  her  deputy.  Plaintiff  claims 
under  an  oral  agreement,  under  which  she 
paid  defendant  $25  a  month  above  the  coa^* 
pensation  allowed  him  by  statute,  on  con- 
dition that  he  should  refund  if  the  board  of 
supervisors  should  refuse  to  allow  plaintiff 
for  this  expenditure.  The  board  refused  to 
make  such  allowance.  Defendant  refused 
to  reimburse.  Plaintiff  sued  on  the  agree- 
ment and  recovers.  Defendant  appeals.  One 
of  his  claims  is  that  the  alleged  agreement 
ia  void  for  being  contrary  to*  public  policy. 

Messrs.  Xomllnson  A  Gllmore,  for  ap- 
pellant: 

Any  agreement  made  by  plaintiff  to  in- 
duce defendant  to  remain  in  office  as  deputy, 
under  which  she  agreed  to  pay  him  a  sum 
of  money  in  excess  of  the  salary  allowed  by 
law,  could  not  be  enforced  by., him  in  a  suit 
against  her,  and  she,  having  fully  paid  him 
this  money  under  a  promise  on  his  part  to 
repay  it  if  the  board  of  supervisors  should 
continue  to  persist  in  complying  with  the 
law  and  in  refusing  to  violate  the  law  by 
complying  with  her  request,  cannot  be  per- 
mitted to  recover  the  same  in  an  action  at 
law  or  equity. 

6  R.  C.  L.  §  98;  0  Cyc.  496;  Adams  Coun- 
ty V.  Hunter,  78  Iowa,  328,  6  L.R.A.  615^ 
43  N.  W.  208;  Day  v.  Townsend,  70  Iowa, 
638,  30  N.  W.  753;  Fawcett  v.  Eberly,  58 
Iowa,  544,  12  N.  W.  580;  Mechem,  Pub.  Off. 
§  859;  2  Elliott,  Contr.  §  645;  Guenther  v. 
Dewein,  11  Iowa,  133;  Reynolds  v.  Nichols, 
12  Iowa,  398;  Oilman  y.  Dee  Moines  Valley 
R.  Co.  40  Iowa,  200;  Peed  v.  MeKee,  42 
Iowa,  689,  20  Am.  Rep.  031 ;  Dillon  v.  Allen, 
46  Iowa,  209,  26  Am.  Rep.  145;  Adye  v. 
Hanna,  47  Iowa,  264,  29  Am.  Rep.  484; 
Fawcett  v.  Woodbury  County,- 55  Iowa,  164, 
7  N.  W.  4S3;  Harv«y  v,  Tama  County,  53 
Iowa,    228,   6   N.    W.   130;    Bodenhofer   v. 

^ote.  —  For  agreement  to  pay  more  than 
legal  salary  or  fees  of  public  officer  or  em- 
ployee, see  annotation  following  this  case, 
poet,  1093. 
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Hogan,  142  Iowa,  321,  134  Am.  St.  Rep. 
418,  120  N.  W.  659,  19  Ann.  Caa.  1073; 
Hawkeye  Ins.  Qo.  v.  Brainard,  72  Iowa,  130, 
33  N.  W.  603;  Merrill  v.  Packer,  80  Iowa, 
545,  45  N.  W.  1076;  AUison  v.  Hess,  28 
Iowa,  388;  Richardson  v.  Buhl,  77  Mich. 
632,  6  L.R.A.  457,  43  N.  W.  1102;  Levin- 
son  V.  Boas,  150  Cal.  185,  12  L.U.A.(N.S.) 
575,  88  Pac.  825,  11  Ann.  Cas.  661 ;  Stirtan 
V.  Blethen,  79  Wash.  10,  51  L.R.A.(X.S.) 
623,  139  Pac.  618;  Western  U.  Teleg.  Co. 
V.  McLaurin,  108  Miss.  273,  L.R.A.1915C, 
487,  66  So.  739. 

Messrs.  Parker,  Parriah,  A  Miller,  for 
appellee : 

The  defendant,  having  failed  at  any  time 
to  object  to  the  submission  to  the  jury  of 
the  question  as  to  whetlier  the  plaintiff 
and  defendant  entered  into  the  contract  al- 
leged and  relied  on  by  the  plaintiff,  is  now 
estopped  to  object  to  the  action  of  the 
trial  court  in  submitting  that  fact  to  the 
jury, 

Vogt  V.  Chicago,  R.  I.  &  P.  R.  Co.  164 
Iowa,  158,  145  N.  W.  463;  Finnane  v.  Perry, 
164  Iowa,  171,  145  N.  W.  494,  5  K.  C.  C. 
A.  463;  Wiar  v.  Wabash  R.  Co.  162  Iowa, 
702,  144  N.  W.  703;  King  v.  MendoU  Coal 
Co.  163  Iowa,  181,  L.R.A.1916F,  1220,  143 
N.  W.  539;  Andreas  v.  Hinson,  157  Iowa, 
43,  137  N.  W.  1004;  Friun  v.  Keeney,  109 
Iowa,  393,  80  N.  W.  507. 

The  contract  upon  which  the  plaintiff's 
action  is  based  is  valid  and  binding  upon 
the  defendant, 

Smith  V.  Keith,  9  Hump)i.  116.     • 

Mr.  A.  Q.  Ripply  also  for  appellee. 

Salinger,  J.,  delivered  the  opinion  of  the 
court: 

I.  Appellee  makes  the  avoidance  point 
that  a  failure  to  object  to  submitting  wheth- 
er the  contract  alleged  had  been  entered 
into  works  an  estoppel  to  object  to  the  fact 
that  that  question  was  submitted.  While 
we  have  carefully  examined  what  is  cited  in, 
support,  we  shall  not  stop  to. declare  wheth- 
er they  sustain  the  point.  This,  because  we 
hold  the  point  to  be  irrelevant  to  our  deci- 
sion of  th^s  appeal. 

By  answer,  motion  to  direct  verdict,  and 
motion  for  naw  trial,  defendant  urged  thai 
thQ  contract  sued  on  was  against  publio 
policy*  The  charge  of  the  court  ignored  this 
contention,  and  allowed  reco\'ery  if  the  jury 
found  the  contract  was  made,  performed  by 
plaintiff,  and  breached  by  defendant.  The 
charge  was  duly  excepted  toi  Hence  we 
have  the  question  whether  the  contract  re- 
lied on  by  plaintiff  is  void  for  being  against 
public  policy. 

II.  Appellee  is  in  no  position  to  deny  that 
the  instructions  fairly  analyze  what  the  al- 
leged agreement  is  and  what  may  be  re- 
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covered  thereunder.  This  is  what  the  charge 
says  of  them:  The  claimed  agreement  is 
that  the  extra  $25  a  month  paid  to  defend- 
ant by  plaintiff  for  the  year  1911  should  be 
repaid  by  defendant  in  case  the  board  should 
refuse  to  allow  her  therefor,  and  require 
her  to  pay  said  sum  of  $25  a  month  her- 
self. If  plaintiff  has  paid  in  an  accounting 
or  settlement  with  the  county  to  the  board 
a  reimbursement  for  the  $25  a  month  paid 
by  plaintiff  to  defendant,  and  defendant  has 
on  demand  refused  to  reimburse  her,  he  is 
liable.  If  the  agreement  was  one  wherein 
and  whereby  plaintiff  agreed  to  pay  defend- 
ant for  his  services  as  deputy  recorder  the 
sum  of  $25  per  month  "in  excess  of  the  sum 
of  $900  allowed  for  such  services  by  law, 
for  the  year  1911,  but  upon  the  condition 
that  if  the  board  of  supervisors  of  Polk 
county  would  not,  in  an  accounting  or  set- 
tlement with  the  plaintiff,  as  county  re- 
corder for  the  year  1911,  allow  her  in  said 
accounting  or  settlement  for  such  sums  as 
she  (the  plaintiff)  had  paid  to  the  defend- 
ant for  the  year  1911  as  salary  in  excess  of 
$900,  that  then  the  defendant  would  repay 
her  said  amount  paid  in  excess  of  $900  for 
the  year  1911  as  salary;  and  if  you  find 
that  such  agreement  was  made,  and  if  you 
further  find  that  plaintiff  did  pay  to  de- 
fendant $300  in  excess  of  the  $900  allowed 
by  law  as  salary  of  the  deputy  recorder  of 
Polk  county  during  the  year  1911;  and  if 
you  further  find  that,  in  an  accounting  or 
settlement  between  the  plaintiff  and  the 
board  of  supervisors  of  Polk  county  for  the 
year  1911,  said  payments  made  by  plaintiff 
to  defendant  as  salary  for  the  year  1911  in 
the  aggregate  of  $300  over  and  above  the 
$900  allowed  the  defendant  by  law  were 
disallowed  by  the  said  board  of  supervisors 
of  Polk  county,  and  the  plaintiff  was  re- 
quired to  account  therefor,  and  pay  the 
said  sum  of  $300  to  Polk  county  in  her  final 
settlement  with  Polk  county  for  the  year 
1911,  notwithstanding  her  payment  of  said 
sum  to  defendant  as  salary  for  the  year 
1911,  then  yon  will  find  for  the  plaintiff." 
Further^  if  plaintiff  is  entitled  to  recover, 
her  damages  will  be  the  amount  paid  de- 
fendant during  1911  "as  salary  in  excess  of 
$900,"  with  interest  "on  the  aggregate 
amount  of  such  excess  payments  from  the 
date  of  the  final  settlement  with  Polk  coun- 
ty and  the  plaintiff,  wherein  she  was  re- 
quired to  and  did  pay  to  Polk  county  the 
amount  she  had  theretofore  paid  defendant 
as  salary  for  the  year  1911  in  excess  of 
$900." 

Is  this  an  agreement  and  transaction  that 
is  violative  of  our  public  policy  ? 

2fiL.  So  far  as  express  words  go,  the  ap- 
pellant grounds  his  claim  that  it  does  vio- 
late it  almost  wholly  upon  the  proposition 
L.R.A.1917C. 


that  any  agreement  thst  a  publie  officer 
shall  be  paid  either  less  or  more  compensa- 
tion than  is  provided  by  law  is  void  as 
against  public  policy.  We  will  not  dwell 
upon  this  claim  now,  because  we  think  the 
text,  and  cases  wfaidi  lie  cites,  what  these 
have  led  us  to  upon  their  consideration,  con- 
sideration of  what  they  in  turn  cite,  and 
independent  research,  present  a  stronger 
argument  for  appellant. 

As  we  understand,  the  major  claim  of  ap- 
pellee is  that  neither  statute  nor  common 
law  forbid  what  the  parties  agreed  to  or 
did,  and  that  the  whole  transaction  is,  on 
its  face,  neither  against  good  morals  nor 
injurious  to  the  public;  that  defendant  con- 
tended, and  plaintiff  Mieved,  it  was  law- 
ful to  pay  $1,200  a  year  for  salary  of  a 
deputy  recorder,  but,  because  of  being  in 
doubt  about  the  matter,  said  conditional 
agreement  for  reunbursement  was  entered 
into. 

Does  this  meet  the  situation  which, 
stripped,  is  this:  The  salary  of  the  re- 
corder was  $2,000  a  year.  Section  49d, 
Code  Supplement.  By  the  Acts  of  the  34th 
G.  A.  (chap.  30)  taking  effect  July  4,  1911, 
she  was  required  to  pay  all  fees  collected 
and  belonging  to  the  county  into  the  coun- 
ty treasury,  quarterly.  The  law  required 
the  board  of  supervisors  to  fix  the  com- 
pensation for  services  of  county  and  town- 
ship officers,  not  otherwise  provided  for  by 
law,  and  to  provide  for  the  payment  of 
same.  Code,  §  422,  f  14.  Another  provision 
was  that  this  deputy  "shall  receive  a  salary 
not  exceeding  $000  a  year,  to  be  fixed  by 
the  board  of  supervisors."  Code  Supp. 
§  496.  The  essence  of  the  alleged  agree- 
ment is  that  plaintiff  will  pay  defendant 
more  than  the  salary  allowed  by  law,  and 
more  than  the  board  of  supervisors  could 
allow  without  violating  law,  and  that  she 
should  be  repaid  the  excess  allowance  if, 
when  she  turned  in  all  fees  collected,  the 
board  should  reftise  to  reimburse  her  out  of 
the  same  to  the  amount  of  the  excess  al- 
lowance. 

A  contract  intended  to  aid  in  Meeting  a 
transaction  prohibited  by  law  is  void.  Low 
V.  Hutchinson,  37  Me.  196.  Or  one  founded 
on  an  illegal  consideration  which  is  made 
for  the  purpose  of  furthering  any  matter  or 
thing  prohibited  by  statute,  or  to  aid  or 
assist  any  party  therein.  Swanger  v.  May- 
berry,  59  Cal.  91;  Jones  v.  Hanna,  81  Cal. 
507,  22  Pac.  883 ;  Berl»  v.  Woodward,  125 
Cal.  119,  45  L.R.A.  420,  73  Am.  St,  Rep. 
31,  57  Pac.  777.  It  condemns  that  the  con- 
tract requires  the  doing  of  acts  forbidden  by 
statute.  Dillon  v.  Allen,  46  Iowa,  299,  26 
Am.  Rep.  145.  A  contract  is  void  if  it  con- 
templates the  commission  of  a  crime,  or  the 
doing  of   any   wrongful  or  prohibited  act 
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(Kreiss  ▼.  Seligroan,  8  Barb.  439;  Territt  ▼. 
Bartlett,  21  Vt.  184),  or  acta  that  are  il- 
legal or  contrary  to  public  policy  (Drake 
V.  Lauer,  93  App.  Div.  8G,  86  N.  Y.  Supp. 
986,  affirmed  in  182  N.  Y.  533,  75  N.  E. 
1129). 

But  it  la  not  necessary  that  a  prohibited 
evil  should  be  made  criminal  or  even  penal- 
ized to  vitiate  contracts  made  in  further- 
ance of  that  evil.  Jemison  v.  Birmingham 
&  0.  R.  Co.  125  Ala.  378,  28  8o.  51;  Mc- 
Gehee  v.  Lindsay,  6  Ala.  16;  Moog  v.  Han- 
non,  93  Ala.  503,  9  So.  596.  And  a  contract 
^vhich  in  its  execution  contravenes  tka  policy 
and  spirit  of  a  statute  is  equally  void  as 
if  made  against  its  positive  provisions. 
Hunt  V.  Knickerbacker,  5  Johns.  327;  Wet- 
more  V.  Brien,  3  Head,  723. 

Of  course,  any  agreement  is  void  if  it 
have  .for  its  object  the  commission  of  9, 
thing  made  criminal  by  statute  (Allison  v. 
Hess,  28  Iowa,  388;  Peed  v.  McKee,  42  Iowa, 
689,  20  Am.  Rep.  631),  or  have  for  its  ob- 
ject anything  that  is  against  public  policy 
(2  Elliott,  Contr.  If  645). 

"Among  such  obnoxious  contracts  must 
be  included  all  such  as  have  for  their  ob- 
ject tlie  control  of  public  agents  by  con- 
siderations conflicting  with  their  du^  and 
fidelity  to  their  principles."  Oscanyan  v. 
Winchester  Repeating  Arms  Co.  103  U.  S. 
277,  26  L.  ed.  639. 

The  statute  says,  in  terms,  that  thia  sal- 
ary shall  be  fixed  by  the  board  of  super- 
visors, and  shall  not  exceed  $900  per  year. 
While  no  penalty  is  found  in  this  statute, 
it  would  seem  that  to  violate  it  is  penalized 
in  another  Code  provision.  But  we  need 
not  decide  that  this  is  so^  because  to  ^ 
the  salary  at  more  is  at  least  a  prohibited 
and  wrongful  act,  and  contrary  to  public 
policy.  And,  as  has  been  seen,  it  is  not 
necessary  that  a  thing  prohibited  be  made 
criminal  or  ev^i  penalized  to  vitiate  con- 
tracta  made  to  further  that  thing,  or  to 
violate  the  spirit  of  the  prohibition. 

Had  the  contract  sued  on  been  an  ex- 
pressed agreement  that  pressure  was  to  be 
put  upon  the  board  to  fix  the  salary  at  more 
than  $900,  and  that  the  party  bringing  such 
to  bear  should  be  compensated  if  he  or  she 
succeeded  in  inducing  the  board  to  violate 
the  statute,  which  limits  the  salary,  it 
would  hardly  be  contended  that  suit  would 
lie  for  such  service.  Of  course,  the  contract 
alleged  is  not  that.  We  may  go  beyond 
saying  this,  and  concede  that  such  pressure 
was  not  the  object  of  the  agreement,  wap 
not  in  contemplation  when  the  parties 
agreed,  and  that  they  had  no  corrupt  inten- 
tion, then.  We  may  concede  further  that 
BO  harm  was  in  fact  done  because  of  the 
agreement,  and  no  injury  to  the  public 
L,R-A.1017C. 


worked.    Will  that  sustain  the  recovery  by 
plaintiff?    The  law  answers. 

About  the  time  this  agreement  was  made, 
the  parties  to  it,  and  the  board,  were  in 
doubt  whether  the  board  could  allow  more 
than  $900  a  year.  Defendant  was  of  the 
opinion  that  this  might  lawfully  be  done, 
and  induced  the  plaintiff  to  agree  with  that 
opinion.  AVe  may  concede  the  parties  in- 
tended no  wrong.  But  it  is  not  the  case  of 
one  who  acts  under  duress  (Kemion  v. 
Hills,  1  La.  Ann.  419),  or  of  Hunter  v. 
Agee,  5  Humph.  57,  in  which  a  promise  to 
indemnify  one,  who  has  unwittingly  done 
an  illegal  act,  from  consequences,  is  held 
valid.  It  is  said  in  Klkhart  County  Lodge 
V.  Crary,  98  Ind.  242,  49  Am.  Rep.  746,  that 
a  contract  which  tends  to  the  injury  of  the 
public  service  is  void  ''although  the  parties 
entered  into  it  honestly  and  proceeded  un- 
der it  in  good  faith.  The  courts  do  not 
inquire  into  the  motives  of  the  parties  in 
the  particular  case  to  ascertain  whether 
they  were  corrupt  or  not,  but  stop  when  it 
is  ascertained  that  the  contract  is  one  which 
is  opposed  to  public  policy," 

In  Atcheson  v.  Mallon,  43  N.  Y.  160,  8 
Am.  Rep.  678,  it  was  said  :  ''If  Mallon  had 
promised  Atcheson  a  sum  of  money  if  he 
would  refrain  from  making  any  proposal, 
and  Atcheson,  relying  upon  it,  had  made 
none,  and  then  had  sought  to  enforce  the 
agreement,  there  can  be  no  doubt  that  the 
law  would  have  held  the  promise  void." 

The  contract  was  held  to  be  against  pub- 
lic policy,  because  of  the  natural  tendency 
it  had  to  keep  down  competition,  ''and  not 
on  account  of  the  actual  results  up<m  the 
public,  or  upon  third  persons,  of  particular 
contracts.  .  .  .  It  is  because  men  with 
these  agreements  in  thdlr  hands,  and  rely- 
ing upon  them  for  their  gain,  do  not  act 
toward  the  public  and  third  persons  as  they 
would  without  them,  under  the  stimulus  of 
competing  opposition." 

Our  statute  on  maximum  pay  is  too  plain 
for  construction.  In  Vandercook  v.  Wil- 
liams, 106  Ind.  352,  1  N.  E.  624,  a  statute 
that  may  possibly  be  said  to  be  ambiguous 
was  discussed  on  a  claim  of  a  good^faith 
misunderstanding  of  same.  The  allied 
good  faith  was  of  no  avail,  it  being  said; 

"It  is  probable,  we  think,  that  the  con- 
tract or  agreement  set  out  in  appellant's 
complaint  was  executed  by  the  parties  there- 
to upon  the  supposition  .that  ita  execution 
was  authorized  by  the  language  used  in 
.  .  .  §  6416,  .  .  .  namely,  'no  per- 
son, other  than  the  officials  provided  for  in 
this  law,  shall  be  employed  by  the  county 
commissioners  to  discover  omitted  property.* 
We  are  of  opinion,  however,  that  this  pro- 
vision of  the  statute  is  not  fairly  open  to 
the  construction  that  the  legislature  intend-. 
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ed  thereby  to  authorize  the  county  eommis- 
sioners  to  employ  any  of  the  officials  named 
in  that  law  to  discover  omitted  property,  at 
an  additional  compensation  to  the  compensa- 
tion elsewijcre  given  them  by  law  for  their 
services  in  the  discharge  of  their  official 
duties." 

It  is  not  saved  by  freedom  from  corrupt 
intent.  Richardson  v.  Crandall,  48  N.  Y. 
348.  "It  matters  not  that  any  particular 
contract  is  free  from  any  taint  of  actual 
fraud,  oppression,  or  corruption.  The  laws 
look  to  the  general  tendency  of  such  con- 
tracts/' Oreenhood,  Pub.  Pol.  p.  6.  It  is 
said  in  Sussman  v.  Porter  (C.  C.)  137  Fed. 
1*61,  that  whatever  the  intention  of  the 
parties  may  have  been,  and  whether  the  in- 
fluences actually  exerted  thereunder  were 
honest  or  corrupt,  the  controlling  thing  "is 
the  temptation  to  corruption  and  dishon- 
esty, which  the  courts  will  not  tolerate." 

The  principle  of  the  decisions  is  con- 
trolled solely  by  the  tendency  of  the  con- 
tract, and  it  matters  not  that  nothing 
improper  was  done  or  expected  to  be  done 
under  it.  Sweeney  v.  McLeod,  15  Or.  330,  15 
Pac.  at  278;  Clippinger  v.  Hepbaugh,  5 
Watts  &  S.  315,  40  Am.  Dec.  519.  In  other 
words,  its  validity  is  determined  by  its  gen- 
eral tendency  at  the  time  it  is  made,  and, 
if  this  is  opposed  to  the  interest  of  the  pub- 
lic, it  will  be  invalid  even  though  the  intent 
of  the  parties  was  good  and  no  injury  to 
the  public  would  result  in  the  particular 
case.  The  test  is  the  evil  tendency  of  the 
contract,  and  not  its  actual  injury  to  the 
public  in  a  particular  instance.  The  law 
looks  to  the  general  tendency  of  such  agree- 
ments, and  it  closes  the  door  to  temptation 
by  refusing  them  recognition  in  any  of  its 
courts.  9  Cyc.  pp.  481,  482 ;  Brown  v.  First 
Nut.  Bank,  137  Ind.  655,  24  L.R.A.  200,  37 
N.  E.  162;  Sussman  v.  Porter,  supra. 

Contracts  have  been  avoided  for  evil  ten- 
dency, though  nothing  in  itself  criminal  or 
prohibited  was  in  the  contract  itself,  e.  g., 
agreements  which  tend  to  deflect  the  proper 
location  of  a  line  of  railroad  or  of  depots 
by  means  of  giving  the  officer  of  the  pro- 
poeed  railroad  a  personal  inducement  to 
locate  aa  is  desired  by  those  who  furniali 
the  inducement.  Holliday  v.  Patterson,  5 
Or.  177;  Woodstock  Iron  Co.  v.  Richmond 
ft  D.  Extension  Co.  129  U.  S.  648,  32  L.  ed. 
819,  9  Sup.  Ct.  Rep.  402;  Pacific  R.  Oo.  v. 
Seely,  45  Mo.  212,  100  Am.  Dec.  369;  and 
Fuller  V.  Dame,  18  Pick.  472.  In  William- 
son V.  Chicago,  R.  I.  &  P.  R.  Co.  53  Iowa, 
138,  36  Am.  Rep.  206,  4  N.  W.  870,  there 
is  cited  with  approval  a  statement  in  Bestor 
V.  Wathen,  60  111.  138:  "The  defendants 
have  entered  into  a  contract,  the  effect,  or 
at  least  the  tendency,  of  which,  was  to  in- 
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duce  the  complainants  to  commit  a  breach 
of  duty." 

One  in  which  a  shareholder  promised 
to  share  the  net  earnings  of  his  stock  for 
help  to  raise  funds  which  he  needed  to  join 
an  enterprise  that  tended  to  be  an  unlaw- 
ful monopoly.  Richardson  v.  Bulil,  77  Mich. 
632,  6  L.R.A.  457,  43  N.  W.  1102.  And  so 
of  a  contract  wherein  an  attorney  con- 
tracted to  pay  any  judgment  that  might  lie 
rendered  against  his  client  on  appeal,  if  the 
latter  would  appeal  and  pay  the  attorney 
a  fee  for  conducting  the  appeal.  Adye  v. 
Hanna,  47  Iowa,  264,  29  Am.  Rep.  484. 

In  Hazelton  v.  Scheckels,  202  U.  S.  71,  50 
L.  ed.  939,  26  Sup.  Ct.  Rep.  567,  6  Ann. 
Cas.  217,  there  was  an  offer  to  sell  a  tract 
of  land  at  a  specified  price  if  the  offer  was 
accepted  by  a  time  stated.  It  was  made  in 
part  consideration  of  services  rendered  and 
to  be  rendered  in  bringing  to  the  attention 
of  a  committee  of  Congress  that  the  •tract 
offered  and  more  retained  by  the  owner  was 
a  suitable  and  appropriate  site  for  a  hall 
of  records.  It  resulted  that  the  government 
accepted  the  land  at  a  larger  price  than  the 
one  at  which  the  one  tract  was  offered  to 
the  one  doing  this  service,  and  it  waa  said 
that  plaintiff  was  not  bound  to  accept  the 
offer,  "and  naturally  would  not  do  so  unless 
he  could  agree,  as  he  did,  with  the  govern- 
ment for  a  larger  price,"  and:  '*The  real 
inducement  offered  to  him  was  that  he 
would  receive  all  that  he  could  persuade  the 
government  to  pay  above  the  sume  named. 
.  .  .  The  objection  to  them  rests  in  their 
tendency,  not  in  what  was  done  in  the  par- 
ticular case.  .  .  The  court  will  not  in- 
quire what  was  done.  If  that  should  be 
improper,  it  probably  would  be  hidden  and 
would  not  appear.  In  its  inception,  the 
offer,  however  intended,  necessarily  invited 
and  tended  to  induce  improper  solicitations, 
and  it  intensified  the  inducement  by  the  con- 
tingency of  the  reward." 

In  Crichfield  v.  Bermudez  Asphalt  Pav- 
ing Co.  174  111.  466,  42  L.R,A.  347,  61  N. 
E.  552,  a  contract  which,  in  effect,  agrees 
to  solicit  the  making  of  contracts  by  the 
members  of  a  common  council  by  the  ezer* 
cise  of  influence  and  other  means,  is  viewed 
in  tiiis  same  way. 

Things  have  been  condemned  which  are 
In  themselves  proper,  and  which  do  not  nec- 
essarily have  to  be  accomplished  by  improp- 
er means.  Contracts  to  promote  legislation 
are  an  illustration.  They  have  been  almost 
always  held  to  be  void,  and  on  the  groimd 
that  they  tend  to  subject  the  members  of 
legislature  to  improper  influences.  Stirtan 
V.  Blethen,  79  Wash.  10,  51  L.R.A.(N.S.) 
623,  139  Pac.  618;  Marshall  v.  Baltimore 
&  0.  R.  Co.  16  How.  314,  14  L.  ed.  953; 
Richardson  v.  Scott's  Bluff  County,  59  Neb. 
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400,  48  L.H.A.  294,  80  Am.  St.  lUp.  682,  81 1  spoken  of  in  Weed  y.  Black,  2  MacArth.  268, 
N.  W.  309;  Providence  Tool  Co.  v.  Norris,  2    29  Am.  Rep.  618,  as  "honest  aervice."    Per- 


Wall.  55,  17  L.  ed.  868;  Susaman  y.  Porter 
(C.  G.)  137  Fed.  161.  And  It  is  the  text 
in  6  K.  C.  L.  p,  731.  We  may  assume  that 
the  naked  agreement  to  pay  a  deputy  a 
larger  salary  than  the  law  permits,  and  to 
use  proper  means  to  be  reimbursed,  assum- 
ing there  can  be  proper  means  to  this  end, 
is  not  unlawful  nor  condemned  by  public 
policy.  Surely,  the  holding  of  elections  and 
proper  means  to  promote  candidacies  there- 
at are  not  under  the  ban  of  either  law  or 
policy.  Yet  it  has  been  held  that,  though 
this  be  80,  an  agreement  to  bring  improper 
influences  to  bear  upon  the  election  or  to 
bring  influence  which  is  not  specified  nor 
limited,  and  which  may  or  may  not  be  im- 
proper, is  void;  the  tendency  being  held  to 
be  that  it  would  be  improper.  Stirtan  v, 
Blethen,  79  Wash.  10,  51  L.R.A.(N.S.)  623, 
139  Pac.  618.  In  that  case  the  contract 
was  merely  that  the  principal  who,  so  far 
as  appears,  was  not  even  a  candidate,  would 
reimburse  the  agent  for  money  expended  to 
institute  and  carry  out  a  recall  election. 
The  appellant  therein  insists  the  contract 
pleaded  violates  no  sound  canon  of  public 
policy.  He  argues  in  substance  that  a  re- 
call election  is  not  contrary  to  public  pol- 
icy, that  it  is  a  means  by  which  society  may 
protect  itself  against  undesirable  public 
servants,  and  that  many  expenditures  are 
manifestly  proper  to  promote  such  an  end. 
It  is  held  that  no  plea  of  the  motive  can 
justify  and  save  the  contract,  that  to  do  so 
would  open  wide  the  door  to  secure  con- 
tracts of  the  same  character  in  furtherance 
of  the  most  sinister  and  corrupt  proposi- 
tions, that  if  corrupt  means  were  used  they 
would  be  hidden,  and  that  the  case  is 
analogous  to  those  which  involve  the  in- 
fluencing of  legislation.  And  see  Keating  v. 
Hyde,  23  Mo.  App.  555.  And  see  also  Whit- 
man V.  Ewin,  —  Tenn.  — ,  39  S.  W.  742, 
und  Nichols  v.  Mudgett,  32  Vt.  546. 

In  Pollock,  Principles  of  Contract,  p. 
286,  it  is  said: 

"But  an  agreement  which  has  an  appar- 
ent tendency  that  way,  though  an  intention 
to  use  unlawful  means  be  not  admitted,  or 
even  be  nominally  disclaimed,  will  equally 
be  held  void." 

"The  law  looks  to  the  general  tendency 
ol  such  agreements,  and  it  closes  the  door 
to  temptation  by  refusifig  them  recognition 
in  any  courts  of  the  country."  Providence 
Tool  Co.  V.  Norris,  2  Wall.  56,  17  L.  ed. 
868;  State  v.  Johnson,  52  Ind.  197;  Oscan- 
yan  v.  Winchester  Repeating  Arms  Co.  103 
U.  S.  261,  26  L.  ed.  539. 

Influence  brought  to  bear  on  the  board  to 
have  it  authorise  a  salary  beyond  the  limi- 
tation of  the  law  could  not  be  what  is 
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sonal  influence  to  be  exercised  over  an  officer 
of  government  in  the  procurement  of  con- 
tracts "is  not  a  vendible  article  in  our  sys- 
tem of  laws  and  morals."  Oscanyan  v. 
Winchester  Repeating  Arms  Co.  supra.  It 
does  not  avail  tliat  the  service  rendered  un- 
der a  contract  which  tends  to  inspire  im- 
proper pressure  may  have  been  legitimate. 
Hazelton  v.  Sheckels,  supra.  And  see  Trist 
v.  Child  (Burke  v.  Child)  21  Wall.  441,  22 
L.  ed.  623.  The  one  thing  the  agreement  in 
this  case  tended  to  induce  was  attempts  to 
have  the  board  of  supervisors  violate  law. 
The  law  should  not  encourage  what  will 
lead  to  having  public  officers  pressed  to  vio- 
late law  and  fail  in  duty  to  obey  law. 

For  Wood  V.  McCann,  6  Dana,  366,  it  is 
said  in  Richardson  v.  Scott's  Bluff  County, 
69  Neb.  400,  48  L.R.A.  294,  80  Am.  St.  Rep. 
682,  81  N.  W.  309,— and  it  fully  applies  here 
in  principle:  "It  is  certainly  important  to 
justice  and  wise  legislation  and  tlierefore  to 
the  most  essential  interest  of  the  public, 
that  the  legislature  should  be  perfectly  free 
from  an  extraneous  influence  which  may 
either  corrupt  or  deceive  the  members  of 
any  of  them." 

And  the  text  of  6  R.  C.  L.  p.  731,  holds 
that,  though  an  agreement  which  tends  to 
induce  illegitimate  pressiu-e  upon  officers 
can  be  performed  without  'the  exercise  of 
suc|i  pressure,  the  fact  that  the  contract  is 
silent  as  to  what  the  pressure  shall  be  makes 
the  agreement  void  because  wrong  influence 
may  be  employed,  and  there  is  danger  that 
it  will  be,  and  says:  "If  the  terms  of  the 
contract  are  broad  enough  to  cover  services 
of  any  kind,  whether  secret  or  open,  honest 
or  dishonest,  the  law  pronounces  a  ban  upon 
the  paper  itself." 

When  compensation  depends  upon  suc- 
cess in  inducing  action  by  public  officers, 
then,  though  it  may  be  that  no  improper 
influence  has  in  fact  been  employed  in  a 
particular  case,  there  is  still  the  fact  that 
the  desire  to  obtain  pay  contingent  upon  of- 
ficial action  suggests  the  use  of  sinister  and 
corrupt  means  for  the  accomplishment  of 
the  end  desired.  Elkhart  County  Lodge  v. 
Crary,  98  Ind.  238,  49  Am.  Rep.  746;  Mar- 
shall V.  Baltimore  &  0.  R.  Co.  16  How.  315, 
14  L.  ed.  953;  Providence  Tool  Co.  v.  Norris, 
2  Wall.  52,  17  L.  ed.  868;  Trist  v.  Child, 
(Burke  v.  Child)  21  Wall.  444,  22  L.  ed. 
623;  Weed  v.  Black,  2  MacArth.  268,  29 
Am.  Rep.  618.  That  having  one's  compen- 
sation depend  upon  what  officers  may  be  in- 
duced to  do  "a  direct  and  strong  incentive 
to  the  assertion  of  not  merely  personal,  but 
sinister  influence,"  is,  in  effect,  held  in  Wood 
V.  McCann,  6  Dana,  366;  Marshall  v.  Balti- 
more &  O.  R.  Co.  16  How.  315,  14  L.  ed. 


1090 


IOWA  SUPREME  COURT. 


053;  Coquillard  y.  Bearas,  21  Ind.  479,  83 
Am.  Dec.  362;  Harris  v.  Roof,  10  Barb.  489; 
Weed  V.  Black,  2  MacArth.  268,  29  Am.  Rep. 
618;  and  Chippewa  Valley  &  S.  R.  Co.  v. 
Chicago,  St.  P.  N.  &  0.  R.'  Co.  76  Wis.  224, 
6  L.R.A.  601,  44  N.  W.  17.  And  in  Collins 
V.  Blantern,  2  Wils.  350,  95  Eng.  Reprint, 
850,  it  is  said :  "This  is  a  contract  to  tempt 
a  man  to  transgress  the  law."  One  should 
not  put  himself  into  a  position  where  per- 
sonal interest  may  tempt  him  to  do  or  ha^e 
done  that  which  conflicts  with  official  duty 
to  the  public.  Stropes  v.  Greene  County,  72 
Ind.  43,  44,  6  R.  C.  L.  136 ;  Elkhart  County 
Lodge  V.  Crary,  98  Ind.  242,  49  Am.  Rep. 
746;  Oscanyan  v.  Winchester  Repeating 
Arms  Co.  103  U.  S.  273,  26  L.  ed.  639. 

It  is  enough,  says  Clippinger  v.  Hepbaugh, 
5  Watts  &  S.  316,  40  Am.  Dec.  619,  that  it 
is  the  tendency  of  the  contract  to  lead 
''necessarily,  in  the  hands  of  designing  and 
corrupt  men,  to  .  .  .  the  use  of  an  ex." 
traneous,  secret  influence"  over  public  of- 
ficers. "It  may  not  corrupt  all;  but,  if  it 
corrupts  or  tends-  to  corrupt  some,  .  .  . 
that  is  sufficient  to  stamp  its  character  with 
the  seal  of  reprobation  before  a  judicial 
tribunal." 

Of  course,  the  fact  that  one  of  the  par- 
ties will  be  benefited  by  the  refusal  to  en- 
force such  a  contract  does  not  constitute  a 
sufiicient  ground  for  its  enforcement.  Dil- 
lon V.  Allen,  46  Iowa,  299,  26  Am.  Rep.  146. 
And  one  who  must  rely  on  an  illegal  con- 
tract cannot  recover  although  the  other 
party  has  received  a  benefit  from  the  act. 
Stirtan  v.  Blethen,  79  Wash.  10,  51  L.R.A. 
(N.S.)  623,  139  Pac.  618. 

Appellee  urges  that  Smith  t.  Keith,  9 
Humph.  116,  is  conclusive  support  for  the 
judgment  she  has.  Smith  had  a  judgment 
against  Keith  upon  which  execution  was 
placed  in  the  hands  of  an  officer  for  collec- 
tion. Keith  paid  the  money  to  Smith  and 
took  his  receipt  for  it.  The  constable  never- 
theless claimed  commissions  on  the  amount 
of  the  judgment  the  same  as  if  he  himself 
had  collected  it.  Keith  refused  and  gave  as 
reason  that  the  constable  was  not  entitled 
to  commissions  for  money  which  he  had  not 
collected.  Smith  thought  otherwise,  and 
agreed  with  Keith  that,  if  he  would  pay  the 
constable  and  it  should  turn  out,  upon  sub- 
mitting the  question  to  a  named  lawyer,  that 
the  constable  was  not  legally  entitled  to 
receive  them,  he  (Smith)  would  himself  re- 
pay Keith.  Upon  this  agreement  Keith  paid 
the  constable.  The  question  was  afterwards 
submitted  and  determined  against  the  con- 
stable. On  suit  to  compel  Smith  to  repay, 
he  contended  that  the  agreement  to  reftmd 
entered  into  by  Smith  with  Keith  was 
nudum  pactum  and  as  such  could  not  be  en- 
forced by  action.  The  court  says  it  thinks 
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otherwise,  that  the  money  was  paid  by 
Keith  upon  the  agreement  of  Smith  to  re- 
fund it  if  there  were  no  law  by  which  the 
constable  was  entitled  to  it;  that  there  most 
clearly  is  none,  "and  Smith's  contract  to  re- 
fund in  such  case  is  obligatory  upon  him, 
and  is  supported  by  a  good  consideration; 
namely,  the  payment  of  the  money  by  Keith 
to  the  constable.*'  At  least  two  things  differ- 
entiate the  case  from  this  case:  (a)  The 
decision  turns  on  disagreeing  with  the  mani- 
festly untenable  claim  that  there  was  no 
consideration.  Of  course,  it  is  one  to  induce 
a  party  to  pay  over  money  on  agreement  to 
reimburse  in  a  stated  contingency.  It  is 
but  to  say  that  prejudice  may  be  consider- 
ation, (b)  The  question  of  public  policy 
is  not  mooted;  and  being  void  for  being 
violative  of  public  policy,  and  void  for  want 
of  consideration,  are  distinct  things.  Rich- 
ardson V.  Crandall,  48  N.  Y.  348.  If  the 
case  held  what  appellee  claims  for  it^  we 
are  disinclined  to  follow  it. 

In  Bodenhofer  v.  Hogan,  142  Iowa,  321, 
134  Am.  St.  Rep.  418,  120  N.  W.  659,  19 
Ann.  Cas.  1073,  we  hold  that,  although  a 
deputy  sheriff  may  have  entered  into  an 
illegal  contract  with  his  principal  to  accept 
less  compensation  than  that  legally  fixed  by 
the  supervisors,  that  fact  will  not  defeat 
his  recovery  of  the  lawful  salary  from  the 
sheriff,  where  he  is  liable  for  the  same,  and 
the  action  is  not  based  upon  the  contract. 
Nor  will  the  sheriff  be  permitted  to  plead 
and  prove  the  illegal  contract  in  defense  of 
the  action;  and  the  deputy  is  not  estopped 
to  recover  his  full  compensation,  as  fixed  by 
the  supervisors,  by  reason  of  the  fact  that 
he  has  accepted  a  less  sum  from  the  sheriff 
under  an  illegal  contract  with  him,  there  be- 
ing no  consideration  for  the  acceptance  of 
the  reduced  amount.  This,  too,  is  made  to 
turn  on  consideration,  and  there  is  this  ad- 
ditional distinction:  A  lobby  to  lawfully 
lower  a  salary  is  not  an  imminent  danger. 

3a.  To  summarize:  A  contract  which  is 
not  in  itself  unlawful  may  yet  offend  against 
public  policy  if  it  naturally  suggests  un- 
lawful means  in  aid  of  the  contract^  though 
there  is  nothing  said  as  to  the  means  where- 
with to  effectuate  the  contract  in  whole  or 
in  part.  If  a  desire  to  effectuate  it  may 
lead  to  the  use  of  unlawful  means,  the  con- 
trwat  is  against  public  policy.  It  is  not 
vital  that  proper  means  are  possible,  nor 
some  of  the  means  that  might  suggest  them- 
selves and  to  some  persons  need  not  neces- 
sarily be  improper  ones;  and  a  contract  may 
be  void  though  in  itself  proper,  and  though 
it  does  not  necessarily  follow  that  it  must 
be  effectuated  by  improper  means.  The  evil 
tendency  may  condemn  it,  though  in  itself 
it  has  nothing  criminal  or  prohibited,  or 
though  unlawful  means  are  not  admitted  or 
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even  nominally  diBclaimed,  if»  in  spite  of 
all,  there  is  the  general  tendency  to  create 
temptation  to  do  or  have  that  done  which  is 
unlawful.  It  is  the  temptation  to  corrup- 
tion and  dishonesty  that  coimts.  It  is  the 
theory  of  the  law  to  close  the  door  to  temp- 
tation.  It  is  not  material  tlmt  nothing  im- 
proper was  expected  to  he  or  was  done,  nor 
whetlier  influence  suggested  was  actually 
used,  and  whether,  if  so,  it  was  dishonest  or 
corrupt.  The  actual  results  as  to  third 
persons  or  the  public  are  not  material.  It 
is  enough  that  the  agreement  tends  to  in- 
duce action  towards  the  public  and  third 
persons  that  would  not  be  suggested  without 
its  stimulus.  The  intention  is  immaterial. 
Whatever  it  was,  the  parties  could  not  fail 
to  understand  that  a  perfectly  plain  stat- 
ute would  interfere  with  action  that  the  con- 
tract naturally  suggested. 

If  public  policy  will  not  permit  a  thing 
to  be  done  expressly,  it  is  against  policy 
where  something  tends  to  induce  doing  the 
thing  which  has  not  been  expressly  con- 
tracted. 

While  statute  which  limits  compensation 
does  not  contain  a  penalty,  other  statutes 
make  it  a  misdemeanor  to  do  an  act  for- 
bidden by  law.  At  any  rate,  it  is  not  neces- 
sary that  the  contract  shall  or  tends  to  in- 
duce an  evil  which  is  made  neither  criminal 
nor  penalized. 

What  was  necessary  to  effectuate  this  con- 
tract in  part  could  not  be  lawful  influence. 
Any  attempt  to  induce  the  board  to  reim- 
burse for  this  allowance  was  necessarily 
unlawful. 

The  essence  is  that  defendant  was  paid 
more  than  the  salary  allowed  by  law  on 
condition  that  he  must  repay  unless  the 
board  reimbursed  for  the  excess  allowance; 
that  one  should  not  put  himself  into  a  posi- 
tion where  personal  interests  may  tempt  him 
to  have  others  do  what  conflicts  with  their 
oflicial  duty;  that  there  must  not  be  con- 
tracts that  tempt  men  to  transgress  the 
law  and  a  fortiori  to  have  others  transgress 
it;  that  though  no  improper  pressure  is  con- 
tewplated,  or  has  been  employed,  it  is  still 
true  that  the  desire  to  obtain  contingent 
pay,  depending  on  official  action,  suggests 
bad  means,  and  is  a  direct  and  strong  incen- 
tive to  use  them;  that  it  is  of  the  public 
policy  that  official  bodies  shall  be  perfectly 
free  from  extraneous  influences  which  might 
corrupt  or  deceive  them;  that  a  contract, 
or  whatever  tends  to  produce  or  may  induce 
pressure  on  public  officers  to  violate  the  law 
and  their  duty,  is  therefore  necessarily 
against  public  policy;  that  the  tendency  to 
induce  persuasion  to  have  the  government 
pay  an  increased  price  for  property  avoids 
the  contract  even  if  in  the  particular  in- 
stance the  price  obtained  was  not  improper. 
L.RJ^.19170. 


It  is  controlling  that  there  is  a  tendency 
to  induce  others  to  commit  a  breach  of  duty; 
that  it  tends  to  promote  control  of  public 
agents  by  considerations  that  conflict  with 
their  duty  and  fidelity. 

The  one  thing  the  agreement  in  this  case 
tended  to  inspire  was  an  attempt  to  induce 
the  board  of  supervisors  to  violate  the  law. 
It  is  sufficient  that  it  may  corrupt  some  or 
tend  to  corrupt  them,  though  it  might  not 
corrupt  all,  and  the  law  cannot  know  who. 
will  not  yield  to  temptation.  It  suffices  that 
the  tendency  of  this  contract  is  dangeroua 
where  designing  or  corrupt  persons  enter 
into  one  like  it. 

If  to  the  provisions  that  the  retention  of 
the  money  by  defendant  should  depend  upon 
whether  the  board  of  supervisors  could  be 
induced  to  violate  the  statute,  there  has  been 
added  that  the  parties  to  the  contract  should 
make  every  effort  to  have  the  board  disre- 
gard the  law,  of  course,  such  contract  would 
offend  against  public  policy.  As  much  so, 
in  principle,  as  if  it  were  agreed  that  de- 
fendant might  keep  the  additional  $25  a 
month  if  plaintiff  were  able  to  secure  that 
much  by  burglarizing  a  bank,  and  that  in 
consideration  defendant  should  give  what 
aid  he  could  to  the  enterprise.  If  an  ex- 
press agreement  that  pay  should  depend  up- 
on suecessful  aid  in  having  law  violated  is 
void,  so  is  a  contract  which  tends  to  have 
just  that  done.  Can  there  be  more  than  one 
view  of  the  tendency  of  this  agreement  ?  No 
matter  how  honest  of  intention  the  parties 
were,  the  plaintiff  might  easily  find  herself 
under  direct  temptation  to  promote  the  il- 
legal allowance;  for  instance,  if  it  proved 
defendant  was  financially  irresponsible,  and 
could  not  be  made  to  repay  in  any  event. 
As  to  the  defendant,  the  tendency  is  much 
more  marked  than  that.  He  certainly  did 
not  press  for  the  additional  allowance  for 
the  sake  of  repaying  it;  he  desired  to  keep 
it ;  he  could  not  keep  it  unless  somehow  the 
board  violated  the  statute.  Could  there  be 
a  more  direct  temptation  for  him  to  en^* 
gage  in  an  attempt  to  have  the  board  do 
thifi.  Perhaps  this  is  not  true  of  these  par> 
ticular  parties.  Perhaps  that  which  tends 
to  tempt  men  generally  would  leave  theo^ 
untouched.  Perhaps  this  particular  board 
could  not  be  swayed,  no  matter  what  pres- 
sure was  brought.  It  may  be  conceded  these 
parties  would  not  use  corrupt  pressure,  but 
the  tendency  for  them  to  press  at,  all  was 
a  tendency  to  press  for  an  illegal  act.  As- 
sume these  parties  would  not  use  corrupt 
influences,  and  that  this  board  could  not 
be  thus  influenced;  yet  the  condemnation 
of  agreements  that  have  such  tendencies 
has  in  mind  all  men  with  varying  tendencies 
and  varying  power  to  resist  temptation.  If 
what  was  done  here  would  tend  to  injure 


1002 


IOWA  SUPBEME  COURT. 


tho  pubKo  interevt  in  the  ordinary  case,  or 
in  Bome  case,  that  invokes  the  ban. 

III.  Cases  like  Bartlett  v.  Collins,  109 
Wis.  477,  83  Am.  St.  Rep.  928,  85  N.  W. 
703,  Reynolds  v.  Kichols,  12  Iowa,  398,  and 
Guenther  v.  Dewein,  11  Iowa,  133,  in  effect 
do  nothing  but  lay  down  the  general  rule 
that  any  agreement  which  is  against  public 
policy  is  void.  Honaker  v.  Board  of  Educa- 
tion, 42  W.  Va.  170,  32  L.R.A.  413,  57  Am. 
St.  Rep.  847,  24  S.  E.  644,  invalidates  a  con- 
tract voted  for  by  a  commissioner  of  the 
l)oard  of  education  if  anything  was  given  to 
him  to  influence  him  as  to  that  vote.  Har- 
vey V.  Tama  County,  63  Iowa,  228,  6  N.  W. 
130,  is  that  a  plaintiff  cannot  aid  his  own 
recovery  by  pleading  that  he  was  a  party 
to  an  agreement  to  bribe  voters.  These  give 
us  no  help. 

Then,  there  is  9  Cyc.  496,  497,  Tappan  v. 
Brown,  9  Wend.  174,  and  Oilman  v.  Des 
Moines  Valley  R.  Co.  40  Iowa,  200,  which 
are  authority  for  the  proposition  that  a  con- 
tract to  pay  and  receive  less  than  compensa- 
tion or  fees  fixed  by  law  are  against  publio 
policy,  as  between  them  and  the  public. 
Miller  v.  United  States  (C.  0.)  103  Fed. 
413,  416,  puts  this  on  the  ground  that  to 
sanction  such  agreements  would  exclude 
from  service  itien  who  are  willing  and  well 
qualified  to  take  the  office  at  the  salary  fixed 
by  law,  but  who  will  not  serve  for  less. 
Somewhat  analogous  are  9  Cyc.  496,  496, 
and  Wells  v.  Foster,  8  Mees.  &  W.  149,  151. 
351  Eng.  Reprint,  987,  10  L.  J.  Exch.  K  S 
216,  5  Jur.  464,  dealing  with  an  assignment 
of  emoluments  of  the  office,  and  of  which  it 
is  said  that  permitting  this  would  cause 
the  public  service  to  suffer,  because  the  offi- 
cer would  no  longer  have  any  interest  in  the 
compensation  to  be  paid  him  for  his  labor, 
and  that  *^the  public  servant  should  retain 
the  means  of  a  decent  subsistence  without 
being  exposed  to  the  temptation  of  poverty." 
In  Richardson  v.  Cran<MLll,  48  N.  Y.  348, 
there  was  condemned  a  bond  to  the  provost 
marshal  as  security  that  the  men  furnished 
to  him  by  the  maker  of  the  bond  should  not 
desert  before  reaching  the  rendezvous,  and 
it  is  said  "this  would  tend  to  make  him  neg^ 
ligent  in  selecting  the  quota,"  and,  ''if  it  was 
his  duty  to  reject  men  because  he  believed 
they  would  desert,  then  he  should  not  have 
been  influenced  to  take  them  by  any  pledge." 
Bloom  V.  Hazzard,  104  Cal.  310,  37  Pac. 
1037,  sustains  an  agreement  by  a  constable 
to  levy  an  execution  for  less  than  the  legal 
fees,  and  to  make  full  charges  in  his  return 
because  the  value  of  the  property  seized  was 
presumably  less  than  the  judgment  and  fees. 
Neither  this,  which  is  rather  an  exceptional 
L.R.A.1917C. 


holding,  nor  any  of  the  other  caate  just  re- 
ferred to,  have  much  beejring  on  this  dispute. 
They  have  attention  by  way  of  elimination, 
and  have  been  forced  upon  our  attention 
largely  by  running  down  references  to  text- 
books found  in  the  brief  of  appelJant. 

Now,  in  9  Cyc.  at  pages  496,  497,  it  is  said 
that  a  promise  to  give  a  public  officer  more 
than  the  legal  salary  or  fees  is  void,  afl>  well 
as  one  for  less  than  the  legal.  An  examina- 
tion shows  tHat  the  cases  relied  on  to  sus- 
tain this  general  pronouncement  involve  in 
some  form  that  more  than  the  law  provided 
was  either  promised  to,  or  sought  to  be 
exacted,  by  public  officers,  and  it  was  held 
against  attempt  to  enforce  the  promise  or  to 
sustain  resistance  to  the  exaction,  that  more 
than  the  compensation  fixed  by  law  would 
not  be  sanctioned  by  the  law.  See  Hendricks 
v.  Lowndes  County,  49  Miss.  612;  Keith  v. 
Fountain,  3  Tex.  Civ.  App.  391,  22  S.  W. 
191;  Hatch  v.  Mann,  15  Wend.  44;  Morris 
V.  Goff,  3  N.  J.  L.  624;  Evans  v.  Trenton, 
24  N.  J.  L.  764;  Burk  v.  Webb,  32  Mich. 
173;  Fawcett  v.  Eberly,  58  Iowa,  544,  12 
N.  W.  580;  Adams  County  v.  Hunter,  78 
Iowa,  328,  6  L.R.A.  615,  43  N.  W.  208;  Day 
V.  Townsend,  70  Iowa,  538,  30  N.  W.  753; 
Hawkeye  Ins.  Co.  v.  Brainard,  72  Iowa,  130, 
38  N.  W.  603;  and  Williams  v.  Segor,  106 
Ind.  368,  1  N.  E.  707. 

If  all  that  were  involved  here  is  that  this 
principal  promised  her  deputy  out  of  her 
private  purse  a  compensation  greater  than 
allowed  by  law,  these  cases  clearly  have  no 
application.  Moreover,  there  is  an  essential 
difference  between  a  promise  and  acceptance 
thereof  that  less  than  what  the  law  allows 
will  be  paid,  and  the  converse.  As  said,  the 
agreement  to  pay  less  makes  possible  that 
desirables  will  not  be  available  and  that 
incompetents  will  serve.  Standing  alone, 
public  interest  is  not  concerned  with  an 
agreement  of  the  principal  to  pay  from  her 
own  funds  more  than  the  law  allows  the 
public  to  ^ve.  On  very  strained  reasoning 
it  is  possible  to  put  agreement  to  pay  more 
in  a  class  with  agreement  to  pay  less  than 
the  oompensation  fixed  by  law.  That  is  to 
say,  possibly,  it  might  tend  to  make  the 
office  less  valuable,  and  therefore  the  in- 
cumbent less  interested  in  performing  its 
duty  well.  Possibly,  too,  persons  influen- 
tial in  politics  and  aspiring  to  be  deputies 
might  force  >agreements  in  advance  of  the 
nomination  or  election  which  would  lead  to 
the  same  result.  But,  as  said,  this  is  all 
rather  strained,  and  the  outstanding  distinc- 
tion is  that  there  will  be  no  tendencv  to 
bring  to  bear  undue  pressure  to  have  com- 
pensation fixed  at  less  than  the  law  permits. 
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We  are  dUinelined  to  avoid  the  ooatract 
liere,  on  this  theory. 

IV.  Trial  errors  complained  ol  require  bo 
coneideratio»  in  view  ol  the  owelusion  we 
reach. 

The  motion  to  strike  amendment  to  ap- 
pellaait's  abstract,  which  was  submitted  with 


the  cas^   requires  no  disposfiion,  lor  the 
same  reason. 
The  judgment  below  must  be  reversed. 

Gajmor,  Ctt.  J.,  and  LAdd  and  ESvanSy 
JJ.,  concur. 


Annolatioii — ^Agreement  to  pay  more  tliaii  legal  salary  or  fees  of 

.  officer  or  enaplayee. 


This  annotation  is  eosfined  to  the  ques- 
tion of  the  validity  and  effect  of  an 
agreement  to  pay  a  public  officer  or 
employee  a  oompensation  in  addition  to 
that  which  the  law  has  fixed  for  the 
serviesy  and  whieh  it  is  his  duty  to  per- 
form. 

CMitraets  to  pay  for  lawful  services 
rendered  in  an  independent  emplo3rment, 
not  forming  part  of  official  duty,  are  not 
-within  the  scope  of  this  annotation. 

Nor  is  the  question  of  right  of  public 
officer  to  claim  an  offered  reward.  For 
such  cases  see  notes  to  Somerset  Bank  v. 
Edmund,  11  L.R.A.(N.S.)  1170;  Burkee 
▼.  Ifatson,  34  L.R.A.(N.8.)  924;  and  Ma- 
son ▼.  Manning,  43  L.B.A.(K.S.)  131. 

As  to  agreement  to  accept  less  than 
amount  of  appropriation,  salary,  or  fee^ 
see  notes  to  Lukens  v.  Nye,  3S  L.R.A. 
(N.S.)  244,  and  Galpin  v.  Chicago, 
L.R.A.1917B,  176. 

As  to  promise  to  accept  less  than  com- 
pensation ftxed  by  law  affecting  right  to 
hold  office,  see  note  to  Prentiss  v.  Ditt- 
mer.  L.R.A.1917B,  191. 

The  rule  is  well  established  that  an 
agreement  to  pay  a  public  officer  or  em- 
ployee a  compensation  in  addition  to  that 
which  the  law  has  fixed  is  opposed  to 
public  policy  and  void.  It  has  been  so 
held  in  Buck  v.  Eureka  (1895)  109  CaL 
604,  30  L.R.A.  409,  42  Pac.  243;  Power  v. 
May  (1896)  114  CaL  207,  46  Pac.  6; 
Kennedy  v.  Hodges  (1895)  97  (Ja.  753, 
25  S.  E.  493;  Vandercook  v.  Williams 

(1886)  106  iBd.  346,  1  N.  E.  619,  8  N.  E. 
113;  Williams  v.  Segur  (1885)  106  Ind. 
368,  1  N.  E.  707;  Rochester  v.  Campbell 
(1916)  —  Ind.  —,  111  N.  E.  420;  Day 
V.  Townsend  (1886)  70  Iowa>  538,  30  N. 
W.  753;  Hawkeye  Ins.  Co.  v.  Brainard 

(1887)  72  Iow»»  130,  83  N.  W.  603; 
Adams  County  ▼.  Hunter  (1889)  78 
Iowa,  328,  6  L.R.A.  615,  43  N.  W.  208; 
Ryce  V.  Osage  (1893)  88  Iowa,  558,  55 
N.  W.  532;  Dodson  v,  McCurnin,  ante, 
1085;  Bates  t.  Force  (1868)  4  Bush 
(Ky.)  430;  Firemen's  Charitable  Asso.  v. 
Berghaus  (1858)  13  La.  Ann.  209;  Metro- 
politan Trust  So  Sav.  -Bank  v.  Perry 
(1915)  194  m.  App.  277;  Bark  v.  Webb 
L.R.A.1917C. 


f  (1875)  32  liidL  173;  Wilcoxson  v.  An- 
drews (1867)  68  Mich.  553,  33  N.  W.  533 ; 
National  Ezch.  Bank  v.  Woodside  (1904) 
107  Mo.  App.  47,  80  S.  W.  715;  Kick  v. 
Merry  (1856)  23  Mo.  72,  66  Am.  Dec. 
668;  O'Connor  v.  O'Connor  (1881)  15 
Jones  A  8.  (N.  Y.)  498;  Satterlee  ▼. 
Jones  (1854)  3  Dner  (K.  T.)  102;  Mc- 
Carthy V.  Bonynge  (1884)  12  Daly  (N. 
T.)  356,  affirmed  without  opinion  in 
(1886)  101  N.  Y.  668;  Carpenter  v.  Tay- 
kH-  (1900)  164  K.  Y.  171,  58  N.  E.  53; 
Smith  ▼.  Whildin  (1848)  10  Pa.  39,  49 
Am.  Dee.  572;  Lancaster  County  v.  Ful- 
ton (1889)  128  Pa.  48,  5  L.R.A.  436,  18 
Atl.  384;  Kemion  ▼.  Hills  (1846)  1  La. 
Ann.  419;  Dull  v.  Mammoth  Min.  Co. 
(1905)  28  Utah,  467,  79  Pac.  1050;  Had- 
dock V.  Salt  Lake  City  (1901)  23  Utata, 
521,  66  Pac.  ^1. 

1^  also,  when  the  statute  forbids  a 
person  to  ask  or  receive  compensation 
for  services  in  an  official  or  trust  capac- 
ity greater  than  prescribed  by  law,  an 
agreement  to  pay  such  extra  compensa- 
tion creates  no  binding  obligation. 
Hatch  T.  Mann  (1836)  15  Wend.  (N.  Y.) 
44;  Carpenter  v.  Taylor  (1900)  164  N.  Y. 
171,  68  N.  E.  63;  Grayrock  Land  Co.  v. 
Wolfe  (1910)  67  Misc.  163,  121  N.  Y. 
Supp.  953. 

It  is  the  presumption  of  the  law  that 
the  salary,  fees,  or  other  compensation 
which  it  has  fixed  as  the  reward  for  the 
performance  of  official  duty  are  ade- 
quate, and  the  officer,  by  accepting  the 
office,  impliedly  agrees  to  perform  its 
duties  for  the  reward  so  prescribed.  To 
permit  him  to  exact  more  as  a  condition 
to  the  performance  of  his  duty  would  be 
to  countenance  and  encourage  official  ex- 
action and  oppression.  To  enforce  a  vol- 
untary promise  to  pay  him  more  would 
be  to  countenance  and  encourage  bribery 
and  corruption  in  respect  to  public  ofR^ 
cials.    Mechem,  Pub.  Off.  §  374. 

If  promised  compensation  for  extraor- 
dinary official  vigilance  should  be  recog- 
nised, the  liberal  and  wealthy  would  get 
innumerable  advantages  over  those  not 
disposed  or  not  able  to  pay  additional 

'remuneration,  and  that  equality  so  just 
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in  itself  and  the  subject  of  so  mneh  legal 
solicitude  manifested  in  all  our  laws  reg- 
ulating official  duties  would  be  de- 
stroyed. It  would  open  the  door  to  in- 
numerable evils  and  be  instrumental  in 
much  injustice,  contravene  the  pure  and 
impartial  policy  of  the  law,  and  result  in 
a  harvest  of  calamity  to  a  large  class  of 
litigants.  Bates  v.  Foree  (1868)  4  Bush 
(Ky.)  430. 

It  is  of  the  last  importance  that  any 
and  every  public  officer  entering  upon 
the  discharge  of  his  duties  should  know 
once  and  for  all  that,  be  the  duties  oner- 
ous or  be  they  easy,  the  compensation 
for  them  must  be  that  fixed  by  law,  and 
that  only.  If  they  become  too  burden- 
some, "the  law  does  not  forbid  the  officer's 
resignation ;  but  it  does  emphatically  say 
that  he  shall  not,  under  any  cireum- 
ttances  by  the  use  of  the  power  of  his 
office,  by  contract  express  or  implied,  fair 
or  unfair,  or  by  aid  even  of  legislative 
enactment,  obtain  increased  compensa- 
tion for  their  performance.  Buck  v.  Eu- 
reka (1895)  109  OaL  504,  30  LJt.A.  409, 
42  Pac.  243. 

So,  for  services  rendered  after  the  ex- 
piration of  his  term  of  office,  under  a 
void  contract  to  pay  an  officer  extra  com- 
pensation, he  cannot  have  any  recovery 
imder  the  contract  though  he  may  be 
entitled  to  some  compensation  upon  an 
implied  contract.     Ibid. 

Nor  can  recovery  be  had  by  a  county 
solicitor  serving  at  a  salary,  under  an  act 
making  it  his  duty  to  represent  the  coun- 
ty commissioners  in  all  proceedings,  in 
law  or  equity,  wherein  the  said  county  is 
a  party  or  has  an  interest,  under  an  il- 
legal contract  whereby  the  commissioners 
agreed  to  give  him  a  certain  percentage 
of  all  the  credit  that  he  could  obtain  in 
the  county's  account  with  the  state,  even 
for  services  rendered  thereunder  after 
the  expiration  of  his  term  of  office,  which 
were  recognized  by  the  county  commis- 
sioners. Lancaster  County  v.  Fulton 
(1889)  128  Pa.  48,  5  L.R.A.  436,  18  Atl. 
384. 

So,  a  contract  between  a  board  of 
supervisors  and  its  clerk,  employed  on  a 
regular  salary,  that  the  clerk  shall  col- 
lect claims  of  the  county  against  the 
state  on  a  percentage,  being  illegal  as  an 
attempt  to  increase  a  public  offioiaPs 
salary,  a  claim  of  a  district  attorney  for 
commissions  in  making  collections  under 
agreement  with  the  clerk  that  the  former 
should  make  the  collections  and  he  and 
the  clerk  divide  the  commissions  was  un- 
enforceable because  based  on  sneh  il- 
legal contract.     Power  v.  May   (1896) 

114  OaL  207,  46  Pac.  6. 
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Andj  in  Humboldt  County  v.  Stem 
(1902)  136  CaL  63,  68  Pac.  324,  it  was 
held  that  under  the  California  County 
Government  Act  of  1897,  an  agreement 
by  a  board  of  supervisors  to  pay  the 
county  clerk,  who  was  ex  officio  clerk 
of  the  board,  extra  compensation  for  col- 
lecting data  as  to  claims  of  county 
against  state,  was  illegal  and  unenforce- 
able. 

Where  -a  common  council  is  without 
power  "to  augment  or  reduce  the  salary 
of  any  officer  for  and  during  the  period 
for  which  he  shall  have  been  elected  or 
appointed,"  an  ordinance  granting*  an  ex- 
tra compensation  to  a  board  of  assess- 
ment for  work  done  is  illegal  and  void 
as  an  attempt  to  do  by  indirection  and 
subterfuge  what  it  cannot  do  directly. 
Woleott  ex  r^l.  Taxpayers'  League  v. 
Wilmington  (1915)  —  DeL  Ch.  — ,  93 
Atl.  364. 

Nor  can  a  city  treasurer  who  receives 
a  stated  salary  recover  extra  compensa- 
tion for  duties  incident  to  his  office, 
although  such  extra  compensation  is 
promised  him  by  the  finance  committee 
of  the  city  council.  Evans  v.  Trenton 
(1853)  24  N.  J.  L.  764. 

And  in  Tippecanoe  County  v.  Barnes 
(1890)  123  Ind.  403,  24  N.  E.  137,  it  was 
held  that,  a  board  of  county  commission- 
ers had  no  power  to  add  to  the  statu- 
tory fees  of  a  county  auditor  by  pro- 
viding for  compensation  for  certain 
extraordinary  work  about  to  be  under- 
taken by  the  county,  and  so  such  com- 
pensation could  not  be  recovered. 

A  contract  by  a  board  of  supervisors 
with  the  person  holding  the  office  of 
county  treasurer,  that  in  consideration 
of  his  collecting  the  delinquent  personal- 
property  taxes  they  would  allow  him  a 
percentage  upon  the  amount  collected  as 
compensation  therefor,  was  against  pub- 
lic policy  and  void.  Adams  County  v. 
Hunter  (1889)  78  Iowa,  328,  6  L.R.A. 
615,  43  N.  W.  208. 

So,  also,  in  Fawcett  v.  Woodbury 
County  (1880)  55  Iowa,  154,  7  N.  W.  483, 
it  was  held  that,  as  the  compensation 
of  collector  of  delinquent  taxes  was  fixed 
by  statute,  a  board  of  supervisors  had  no 
power  to  enter  into  an  agreement  with 
such  collector  to  increase  the  statutory 
fee. 

And,  in  Fawcett  v.  Eberly  (1882)  58 
Iowa,  544, 12  N.  W.  580,  it  was  held  that 
an  agreement  by  private  parties,  who 
were  taxpayers  in  the  county,  tO  pay  a 
delinquent  tax  collector  a  greater  com 
pensation  than  that  fixed  by  statute,  was 
absolutely  void  and  unenforceable. 

And  where  it  is  the  duty  of  a  county 
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treafforer  to  eollect  and  disburse  county 
money,  he  is  not  entitled  to  recover  ex- 
tra compensation  for  collecting  and  dis- 
bursing a  certain  fund,  although  the 
county  commissioners  may  have  agreed 
to  pay  him  extra  compensation.  Libby 
V.  Anoka  County  (1888)  38  MiniL  448, 
38  N.  W.  205. 

So,  also,  an  allowance  by  a  county 
board  of  supervisors  to  a  county  treas- 
urer, of  a  sum  as  compensation,  which 
was  in  excess  of  that  to  which  he  was  en- 
titled by  law,  is  unauthorized  and  void. 
GnflSn  V.  Clay  County  (1884)  63  lowa, 
413,  19  N.  W.  327. 

And  such  allowance  being  void,  the 
county  treasurer  should  not  be  allowed 
to  claim  the  benefit  of  it  to  the  extent  to 
which  the  board  might  lawfully  have  in- 
creased the  salary.    Ibid. 

In  Bates  v.  Force  (1868)  4  Bush  (Ky.) 
430,  a  clerk  of  court  notified  an  attorney 
that  an  ordered  transcript  of  r^cord 
could  not  be  completed  during  the  clerk's 
term  of  office,  and  that  a  rate  greater 
than  the  legal  rate  would  be  charged, 
and  so  a  compensation  was  agreed  upon. 
In  an  action  to  compel  delivery  of  such 
transcript,  upon  the  clerk's  refusal  to 
deliver  before  the  agreed  compensation 
was  paid,  and  holding  that  the  court 
could  not  order  a  delivery,  it  was  said 
that,  while  the  clerk  would  have  no  legal 
right  to  charge  for  the  work  done  before 
the  expiration  of  his  office  more  than  the 
law  allowed,  yet  he  might  retain  the 
whole  until  the  agreed  price  was  paid, 
the  remainder  being  made  when  out  of 
office  and  when  he  was  under  no  official 
responsibility.  The  court  added  that  the 
parties  might  have  a  complete  transcript 
made  by  the  present  incumbent  at  the 
legal  rate,  and,  if  the  prior  incumbent 
unnecessarily  or  unreasonably  delayed 
making  out  the  transcript,  they  had  am- 
ple legal  remedy  on  the  clerk's  official 
bond. 

So,  also,  a  stenographer  whose  fees  for 
transcribing  are  fixed  by  statute,  cannot 
recover  an  extra  compensation  under  an 
agreement  to  pay  same  if  the  work  is 
done  expeditiously.  McCarthy  v.  Bon- 
ynge  (1884)  12  Daly  (N.  Y.)  366,  af- 
firmed  without  opinion  in  (1886)  101 
N.  T.  668.  The  court  stated  that  such 
an  agreement  could  not  be  upheld,  as  to 
do  so  would  let  in  mischief  and  abuse,  as 
those  who  paid  the  extra  compensation 
would  get  their  copies  expeditiously 
while  those  who  did  not  have  would  have 
to  wait. 

In  New  Haven  Sb  N.  Co.  v.  Hayden 
(1875)  117  Mass.  433,  in  an  action  by 
the  railroad  company  on  an  agreement 
L.R.A.1917C. 


whereby  the  defendant  agreed  to  secure 
a  right  of  way  for  the  company  without 
expense  to  it,  it  was  held  that  the  pay- 
ment of  the  railroad  company  to  county 
commissioners  for  services  in  assessing 
damages  for  land  taken  fox  the  railroad 
could  not  be  recovered,  as  the  company 
was  not  obliged  to  pay  them;  the  serv- 
ices of  the  county  commissioners  being 
paid  for  by  a  salary,  and  so  they  had  no 
legal  right  to  charge  additional  compen- 
sation. 

An  agreement  or  understanding  to  pay 
extra  compensation  for  services  rendered 
by  a  receiver  incidental  to  or  by  color 
of  his  official  position  is  illegal  and  re- 
pugnant to  public  policy,  and  so  unen- 
forceable. National  Exch.  Bank  v. 
Woodside  (1904)  107  Mo.  App.  47,  80  S. 
W.  715. 

And,  in  Brady  v.  Kingsland  (1884)  67 
How.  Pr.  (N.  Y.)  168,  it  was  held  that  a 
referee  in  foreclosure  could  not  make  a 
valid  contract  for  the  payment  of  more 
than  the  statutory  fees. 

An  agreement  between  an  attorney  and 
a  sheriff  which  provides  for  the  pay- 
ment of  greater  fees  than  allowed  by 
statute  is  void.  Edgerly  v.  Hale  (1901) 
71  N.  H.  138,  51  Atl.  679. 

Nor  can  a  constable  enforce  an  agree- 
ment to  pay  extra  for  serving  a  process. 
Morris  v.  Goff  (1810)  3  N.  J.  L.  625. 

And  a  constable  or  other  ministerial 
officer  the  fees  for  whose  official  duties 
are  prescribed  by  law  cannot  maintain 
an  action  on  a  promise  of  extra  compen- 
sation for  extra  services,  although  serv- 
ices beyond  what  could  legally  be  re- 
quired are  rendered  by  the  officer. 
Hatch  V.  Mann  (1835)  15  Wend.  (N.  Y.) 
42.  See  also  Downs  v.  McGlynn  (1858) 
2  HUt.  (N.  Y.)  14. 

A  note  given  to  a  sheriff  for  fees  in 
levying  a  body  execution,  demanded  as 
a  condition  of  release  of  the  debtor, 
which  included  a  greater  sum  than  was 
legally  due,  was  held  in  Preston  v. 
Bacon  (1822)  4  Colin.  471,  to  be  found- 
ed on  extortion  and  so  unenforceable. 

An  agreement  by  one  who  signed  an 
appeal  bond  of  a  fugitive  from  justice, 
to  compensate  the  deputy  sheriff  for  his 
trouble  and  expense  in  recovering  such 
fugitive,  is  contrary  to  public  policy,  and 
is  repugnant  to  the  Code  provision  that 
an  officer  shall  receive  no  compensation 
except  that  provided  by  statute,  and  so 
was  unenforceable.  Day  v.  Townsend 
(1886)  70  Iowa,  538,  30  N.  W.  753. 

So,  an  agreement  to  pay  a  police  officer 
extra  compensation  if  he  would  use  his 
utmost  diligence  in  aiding  and  assisting 
in  the  apprehension  and  prosecution  of 
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one  charged  with  crime  is  unenforceable 
as  illegal  and  against  public  policy.  Kick 
V.  Merry  (1866)  23  Mo.  72,  66  Am.  Dec. 
658.  Th€  court  stated  that  to  permit  an 
officer  to  stipulate  for  extra  compensa- 
tion for  services  to  which  the  public  was 
entitled  would  lead  to  great  corruption 
and  oppression  in  office.  It  would  follow 
that  whenever  a  crime  was  committed, 
instead  of  speedy  efforts  for  the  arrest 
of  ^e  offender,  there  would  be  a  holding 
back  in  the  hope  that  there  would  be  a 
reward  given  for  his  apprehension.  If 
once  a  habit  of  taking  a  reward  is  in- 
troduced, nothing  will  be  done  unless  the 
service  is  previously  purchased  by  extra 

pay. 

So,  also,  a  promise  to  a  constable  of  a 
reward  for  making  an  arrest  is  without 
consideration  and  unenforceable.  *  Smith 
V.  Whildin  (1848)  10  Pa.  39,  49  Am.  Dec. 
672. 

Excessive  fees  contracted  for  by  a 
county  surveyor  cannot  be  recovered,  the 
contract  being  illegal.  Keith  v.  Fountain 
(1893)  3  Tex.  Civ.  App.  391,  22  S.  W. 
191. 

A  contract  to  pay  greater  toll  for 
grinding  at  a  public  mill  than  that  fixed 
by  statute  is  invalid  and  constitutes  no 
defense  for  taking  excessive  toll.  State 
V.  Edwards  (1893)  86  Me.  102,  25  L.R.A. 
504,  41  Am.  St.  Rep.  628,  29  Atl.  947. 

But  an  agreement  to  pay  a  constable 
a  commission  upon  the  amount  collected 
by  him,  in  excess  of  the  fees  allowed  by 


statute,  although  forbidden  by  law  as 
against  public  policy,  is  no  defense  to 
an  action  against  the  surety  on  the  con- 
stable's bond  for  failure  to  turn  over  the 
proceeds  of  an  execution.  People  use 
of  National  Plating  Co.  v.  Loeff  (1908) 
142  m.  App.  30. 

And  an  indictment  for  extortion, 
charging  a  constable  with  taking  more 
than  the  legal  fee  for  levying  an  execu- 
tion, is  not  sustained  by  a  proof  of  the 
taking  of  a  promissory  note,  which  has 
not  been  paid.  Com.  v.  Cony  (1807) 
2  Mass.  523.  The  court  stated  that,  to 
constitute  extortion  at  oommon  law, 
there  must  be  the  receipt  of  money  or 
some  other  thing  of  value ;  that  the  note 
when  made  was  ipso  facto  void,  the  con- 
sideration of  it  being  ill^al,  and  it  was 
consequently  of  no  value. 

An  agreement  by  a  city  common  coun- 
cil with  a  city  attorney  to  pay  the  latter 
a  sum  in  excess  of  his  salary  being 
against  public  policy  and  void,  ^e  com- 
mon council  is  not  estopped  from  plead- 
ing or  relying  upon  the  ordinance  which 
fixes  his  compensation.  Ryce  v.  Osage 
(1893)  88  Iowa,  568,  55  N.  W.  632. 

A  court  of  equity  has  the  power  to 
compel  one  of  its  own  masters  in  ehMi- 
eery  to  refund  fees  illegally  collected,  by 
a  summary  proceeding  conducted  in  and 
as  a  part  of  the  same  suit  in  which  such 
illegal  fees  were  collected.  Metropolitan 
Trust  &  Sav.  Bank  v.  Perry  (1916)  194 
BL  App.  277.  J.  BL  B. 


MICHIGAN  SUPRE3IE:  COURT. 

JACOB  FERLE 

V. 

CITY  OF  LANSING 

and 

RIKERD  LUMBER  COMPANY,  Intervener, 

Appt. 

(189  Mich.  501,  165  N.  W.  691.) 

Municipal  corporations  — >  contract  for 
supplies  •—  Interest  of  officer. 
Under  a  municipal  charter  providing  un- 
der penalty  that  no  person  holding  an  elec- 
tive or  appointive  office  under  the  city  gov- 
ernment shall  be  interested  in  any  contract 
with  the  city,  a  contract  by  which  the  super- 
indentent  of  public  works  purchases  sup- 
plies from  a  corporation  in  which  an  officer 
of  the  city  is  a  stockholder  is  void  beyond 
ratification,   although   the   stockholder  had 

Note.  ^  As  to  whether  provision  against 
officer  being  interested  in  contract  with  pub- 
lic extends  to  corporation  of  which  he  is 
a  stockholder  or  officer,  see  annotation  fol- 
lowing this  case,  post,  1099. 
L.R.A.1917C. 


no  official  connection  with  the  purchase,  and 
no  knowledge  that  it  was  made. 
For  other  cases,  see  Munidpai  Corporcttums, 
IL  d,  in  Dig.  1-^2  N,  8, 

(December  22,  1916.) 

A  PPEAL  by  the  defendant  Lumber  Com- 
J\  pany  from  a  decree  of  the  Circuit  Court 
for  Ingham  County  in  favor  of  plaintiff,  in 
a  suit  brought  to  enjoin  payment  of  a  biU 
for  lumber  sold  and  delivered  to  the  defend- 
ant city  by  the  defendant  Lumber  Company. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Warner,  Raudabaugti,  St  Per- 
son, C.  W.  Foster,  and  W.  S.  Foster  for 
appellant. 

Mr.  Jason  £.  Nichols  for  appellee. 

Mr.  Joseph  H.  Dvnnebacke,  amicias 
curiiB : 

Officers  and  directors  of  a  eorporation 
cannot  enter  into  contracts  with  suck  eorpo- 
ration  to  do  any  work  for  it,  nor  can  they 
subsequently  derive  any  benefit  personally 
from  such  contract. 
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DJlll.  Hun.  Corp.  5tli  ed.  §  772;  Toronto  v. 
Bowes,  4  Grant,  Ch.  (U.  C.)  489,  affirmed  in 
6  Grant,  Ch.  (U.  C.)  1,  11  Moore,  P.  C.  C. 
463,  14  Eng.  Reprint,  770;  McQuillin,  Mun. 
Co^.  §  513;  Mechem,  Pub.  Off.  §  839;  Peo- 
ple fix  rel.  Plugger  v.  Overysael,  11  Mich. 
222;  Baars  v.  L^keton  Twp.  163  Mich.  666, 
129  N.  W.  7,  Ann.  Ca«.  1912A,  866;  Minne- 
apolis Y.  Canterbury,  122  Minn.  301,  4S 
L.IUL.(N,S.)  842,  142  N.  W.  812,  Ann.  Gas. 
1014D,  804;  Ensley  v.  HoUingsworth  &  Co. 
170  Ala.  396,  54  So.  95,  Ann.  Caa.  1912D, 
652;  Bay  v.  Davidson,  133  Iowa,  688,  9 
L.RA.(N.S.)  1014,  119  Am.  St.  Rep.  650, 
111  N.  W.  26;  Northport  v.  Northport 
Townsite  Co.  27  Wash.  643,  68  Pac.  204. 

The  statutory  provision  is  frequently  so 
wide  in  its  terms  as  to  prohibit  any  officer 
frtnn  contracting  with  the  munioipality, 
whether  he  takes  part  in  the  making  of  the 
contract  or  not. 

Dill.  Mun.  Corp.  §  773,  p.  1145;  Harrison 
V.  Elizabeth,  70  N.  J.  L.  591,  57  Atl.  132; 
Case  V.  Johnson,  91  Ind.  477;  Capron  v. 
Hitchcock,  98  Cal.  427,  33  Pac.  431. 

A  purchase  and  sale  of  lumber,  such  as 
shown  by  the  record  in  this  case,  is  a  "con- 
tract" of  sale. 

2  Kent,  Com.  468;  1  Mechem.  Sales,  §  1. 

A  municipal  officer  is  interested  in  a  con- 
tract BO  as  to  taint  it  with  ill^ality  when 
the  contract  is  made  with  a  private  corpo- 
ration of  which  he  is  an  officer;  also  when 
he  is  a  shareholder  in  such  private  corpora- 
tion. 

Dill.  Mun.  Corp.  §  513,  p.  1H7;  2  Mc- 
Quillin, Mun.  Corp.  §  513,  p.  1109:  3 
McQuillin,  Mun.  Corp.  §  1252,  p.  2718; 
Consolidated  Coal  Co.  v.  Michigan  Employ- 
ment Inst.  164  Mich.  235,  329  N.  W.  193; 
Hardy  v.  Gainesville,  121  Ga.  327,  48  S.  E. 
921;  Northport  v.  Northport  Townsite  Co. 
27  Wash.  543,  68  Pac.  204;  Antigo  Water 
Co.  V.  Antigo,  144  Wis.  156,  128  N.  W.  888 ; 
Com.  ex  rel.  Graham  v.  De  Camp,  177  Pa. 
112,  35  Atl.  601. 

The  sale,  being  in  violation  of  the  contract 
clause  of  the  charter,  is  void,  and  cannot 
be  ratified. 

Pollock,  Contr.  8th  ed.  p.  308;  Elliott, 
Contr.  §  666;  Bishop,  Contr.  2d  ed.  §  471; 
Dill.  Mun.  Corp.  5th  ed.  §  773,  p.  1148; 
Shattuck  V.  Watson,  164  Mich.  167,  129  N. 
W.  196;  Hardy  v.  Gainesville,  121  Ga.  327, 
48  S.  E.  921 ;  Milford  v.  Milford  Water  Co. 
124  Pa.  610,  3  L.R.A.  122,  17  Atl.  185; 
Northport  v.  Northport  Townsite  Co.  27 
Wash.  543,  68  Pac.  204 ;  Concordia  v.  Haga- 
man,  1  Kan.  App.  35,  41  Pac.  133;  Berka 
V.  Woodward,  125  Cal.  119,  45  L.R.A.  420, 
73  Am.  St.  Rep.  31,  67  Pac.  777;  Ensley 
V.  HoUingsworth  &  Co.  170  Ala.  396,  54  So. 
95,  Ann.  Cas.  1912D,  652. 
L.RA.1917C. 


Brooke,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  present  charter  of  the  city  of  Lansing, 
adopted  by  the  electors  in  1912  contains  the 
following  provision : 

"Sec.  53.  No  member  of  the  city  council 
shall,  during  the  period  for  which  he  was 
elected,  be  elected  or  appointed  to,  or  be 
competent  to  hold  any  office  or  position  or 
receive  any  employment  directly  or  indirect* 
ly  connected  with  the  government.  No 
member  of  the  city  council  nor  any  person 
holding  any  elective  or  appointive  office 
under  the  city  government  shall  be  inter- 
ested in  any  contract  with  the  city,  or  be 
a  bondsman  or  surety  on  any  contract  or 
bond  given  to  the  city.  Any  member  of  the 
city  council  or  other  officer  violating  the 
provisions  of  this  section  shall,  upon  con- 
viction thereof,  be  6ned  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars, 
or  be  imprisoned  for  not  less  than  thirty 
days  nor  more  than  one  year,  or  both  such 
fine  and  imprisonment  within  the  discretion 
of  the  court.  The  conviction  of  any  alder* 
man  or  official  under  this  section  shall 
operate  in  itself  to  forfeit  his  office.'* 

This  suit  is  brought  to  enjoin  the  pay- 
ment of  a  bill  of  $140.62  for  lumber  sold  and 
delivered  to  the  city  by  the  Rikerd  Luml>er 
Company,  a  domestic  corporation.  It  is  the 
theory  of  the  bill  of  complaint  that  the  sale 
of  the  lumber  was  in  violation  of  the  charter 
provisicm,  inasmuch  as  Hiram  W.  Rikerd,  a 
stockholder  of  the  lumber  company  and  its 
vice  president  and  manager,  was  also,  at 
the  time  of  the  sale,  an  officer  of  the  city; 
namely,  a  member  of  its  board  of  polioe  and 
fire  commissioners.  The  lumber  was  pur* 
chased  for  the  city  by  its  superintendent  of 
public  works,  and  the  purchase  was  made  of 
an  employee  of  the  lumber  company  without 
the  personal  knowledge  of  Mr.  Rikerd,  who 
was  also  unaware  of  its  delivery  to  the  city. 
The  board  of  polioe  and  fire  commissioners 
did  not,  nor  did  any  of  its  members,  have 
any  official  connection  with  the  purchase; 
their  department  being  entirely  distinct  and 
separate  from  the  department  of  public 
works.  It  is  conceded  that  the  lumber  was 
sold  at  a  lower  price  than  it  could  have 
been  purchased  for  elsewhere.  When  the 
bill  came  before  the  common  council  of  the 
city,  complainant,  who  is  a  member  thereof, 
as  well  as  a  taxpayer  of  the  city,  protested 
against  its  consideration ;  but  a  majority  of 
the  council  thought  otherwise,  and  voted 
that  it  be  allowed.  Thereupon  this  suit 
was  begun,  and  was  heard  upon  bill  and 
answer,  the  facts  being  conceded.  In  the 
circuit  court  a  decree  was  entered  declaring 
the  transaction  void,  and  perpetually  en« 
joining  payment  for  the  lumber.    The  city 
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attorney  files  a  brief,  asking  Uuit  the  deeree 
be  affirmed. 

The  first  question  discassed  by  counsel 
is  whether,  under  this  charter,  one  depart- 
ment of  the  city  government  may  make  pur- 
chases of  a  corporation  when  an  officer  in 
another  and  distinct  department  is  also  an 
officer  or  a  stockholder  or  both,  of  such  sell- 
ing corporation.  The  determination  of  this 
question  does  not  depend  upon  the  rules  of 
public  policy  alone,  as  developed  and  ap- 
plied by  the  courts  in  the  absence  of  a  con- 
trolling statute.  The  provision  of  the  char- 
ter is  broader  than  those  rules  as  usually 
applied;  and,  while  both  are  founded  upon 
the  same  general  principles,  the  charter  it- 
self is  the  declaration  of  the  public  policy 
of  the  city.  By  its  terms  it  prohibits  every 
contract  made  by  the  city,  in  which  any  of- 
ficer thereof,  or  member  of  its  common 
council,  has  a  private  interest,  and  it  is 
immaterial  whether  such  official,  or  his 
department,  has  any  part  in  the  making  of 
the  contract,  or  could  have.  The  electors 
had  a  right  to  include  such  a  provision  in 
their  charter,  and  it  should  not  and  cannot 
be  narrowed  by  judicial  construction.  Pro- 
visions as  broad  are  not  uncommon  in  stat- 
utes and  in  the  charters  of  municipalities, 
and  their  increasing  breadth  and  scope 
come  from  experience,  and  a  conviction 
that  purity  of  government  must  be  carefully 
maintained.  It  is  urged  that  so  sweeping 
a  prohibition,  if  construed  according  to  its 
terms,  'W'ill  operate  to  deter  business  men 
from  accepting  office.  This  is  an  argument 
to  be  addressed  to  the  electors  themselves, 
rather  than  to  the  courts;  but  the  electors 
undoubtedly  believed  that  enough  good  men 
could  be  found  to  administer  the  govern- 
ment of  the  city  after  excluding  those  who 
expected  or  desired  contracts  with  it.  It  is 
also  argued  that  such  construction  of  the 
charter  will  prevent  city  officials  and  mem- 
bers of  its  council  from  taking  their  water 
supply  and  electric  lighting  from  the  city. 
But  this  is  not  so.  While  the  relation  be- 
tween the  city  and  the  consumer  of  water 
and  lighting  furnished  by  it  is  a  contract 
relation,  it  is  more  in  the  nature  of  a  com- 
mon benefit  or  privilege,  open  to  all  citizens 
upon  the  same  terms,  and  not  within  the 
meaning  or  purpose  of  the  charter  pro- 
hibition. 

It  is  true  that  this  prohibition  in  the 
charter  prevents  the  city  from  making  pur- 
chases of  a  corporation  of  which  any  officer 
of  the  city,  or  member  of  its  council,  is  an 
officer  or  stockholder.  This  was  determined, 
on  principle,  in  Consolidated  Coal  Co.  v. 
Michigan  Employment  Inst.  164  Mich.  235, 
120  N.  W.  193.  A  sale  is  a  contract,  and  a 
form  of  contract  in  which  the  evil  sought  * 
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to  be  remedied  by  the  charter  is  most 
frequently  apparent.  And,  as  said  in  Hardy 
V.  Gainesville,  121  Ga.  327,  48  S.  £.  921: 
"A  stockholder  in  a  private  corporation 
clearly  has  an  interest  in  its  contracts ;  and 
if  the  city  cannot  make  a  contract  with  the 
officer  himself,  it  cannot  make  it  with  a 
corporation  in  which  such  officer  is  a  stock- 
holder." 

The  charter  does  not,  in  so  many  words, 
say  that  a  contract  made  by  the  city  shall 
be  void  if  any  member  of  the  council  or  city 
official  is  interested  in  it;  but  it  is  void, 
nevertheless,  inasmuch  as  the  charter  im- 
poses a  penalty  for  the  making  of  such  a 
contract. 

"A  statute  which  imposes  a  penalty  upon 
an  act  by  implication  ordinarily  prohibits 
such  act.  A  penalty  usually  implies  a  pro- 
hibition, although  there  are  no  prohibitory 
words  in  the  statute."  Elliott,  Contr.  § 
666;  Re  Reidy,  164  Mich.  167,  129  N.  W. 
196;  Case  v.  Johnson,  91  Ind.  477;  Bishop, 
Contr.  2d  ed.  §  471;  Dill.  Mun.  Corp.  5th 
ed.  §  773,  and  cases  cited. 

And  a  contract  made  void  by  charter  or 
by  statute  cannot  be  ratified, — there  is 
nothing  to  ratify, — nor  can  any  recovery 
be  had  upon  it.  The  courts  will  leave  the 
parties  as  it  finds  them ;  and  if  it  is  a  con- 
tract of  sale,  an  action  cannot  be  main- 
tained for  the  value  of  goods  delivered 
under  it.  Consolidated  Coal  Co.  v.  Michi- 
gan Employment  Inst,  supra;  Milford  t. 
Milford  Water  Co.  124  Pa.  610,  3  L.RJ^. 
122,  17  Atl.  186;  Berka  v.  Woodward,  125 
Cal.  119.  46  Ii.R.A.  420,  73  Am.  St.  Rep. 
31,  67  Pac.  777;  Ensley  v.  HoUingsworth 
&  Co.  17Q  Ala.  396,  54  So.  96;  Nunemacher 
V.  Louisville,  98  Ky.  334,  32  S.  W.  1091 
Nor  will  the  courts  inquire  whether  the 
terms  of  the  contract  are  fair  or  unfair. 
The  purpose  of  the  prohibition  is  not  only 
to  prevent  fraud,  but  to  cut  oflf  the  oppor- 
tunity for  practising  it. 

There  can  be  no  doubt  that  Mr.  Rikerd 
was  an  officer  of  the  city.  The  board  of 
police  and  fire  commissioners,  in  exercising 
control  over  the  police  and  fire  departments 
of  the  city,  is  performing  very  important 
governmental  functions.  And  the  fact  that 
Mr.  Rikerd  cannot  be  charged  personally 
with  having  violated  the  charter,  inasmuch 
as  he  had  no  knowledge  of  the  sale  or  de- 
livery of  the  lumber,  does  not  determine  the 
case.  Every  contract  with  the  city  is  made 
void  when  a  member  of  the  common  council 
or  an  officer  of  the  city  has  an  interest  in  it, 
whether  such  member  of  the  council  or  city 
official  has  or  has  not  himself  been  guilty 
of  procuring  the  contract. 

The  decree  is  affirmed,  with  costs  to  the 
complainant. 
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AflBotfttioii — Provisimi  against  officer  being  interefted  in  coatract  with 

extending  to  corporation  of  which  he  is  a  stodcholder  or 


public 
officer. 


Ab  to  effect  of  indirect  interest  of  pub- 
lic officer  in  performance  of  contract  for 
construction  of  public  improvementi  see 
annotation  to  O'Neill  v.  Auburn,  50 
L.R.A.(N.S.)  1140. 

The  effect  of  the  violation  of  a  statu- 
tory provision  of  the  kind  under  consid- 
eration, and  the  rights  and  remedies 
available  in  that  event,  are  of  course  not 
within  the  scope  of  the  present  notes. 
For  various  phases  of  that  subject,  see 
note  to  Hagerman  v.  Hagerman,  L.R.A. 
1915A,  904,  and  other  notes  there  re- 
f  erred  to. 

The  conclusion  was  reached  in  Fjeblb 
V.  Laksiitg,  ante,  1096,  that  under  the 
statute  involved,  forbidding,  under  pen- 
alty, those  holding  office  under  the  city 
government  to  be  interested  in  any  eon- 
tract  with  the  city,  a  contract  by  which 
the  board  of  public  works  purchased  sup- 
plies from  a  corporation  in  which  an  offi- 
cer of  the  city  was  a  stockholder  was 
void,  although  the  latter  had  no  official 
connection  with  the  purchase,  or  knowl- 
edge of  it. 

This  decision  is  in  accord  with  the 
general  holding,  that  contracts  between 
a  public  corporation  and  a  private  cor- 
poration of  which  a  public  officer  is  a 
stockholder,  or  stockholder  and  officer, 
are  within  the  prohibition  of  provisions 
forbidding  public  officers  to  be  inter- 
ested, directly  or  indirectly,  in  public 
contracts. 

Corporations  ia  wlUeli  oAoer  U  stoek- 
holder. 

As  before  stated,  public  officers  who 
are  only  stockholders  in  corporations 
contracting  with  the  public  come  withiu 
the  prohibition  of  provisions  of  the  char- 
acter under  consideration. 

This  idea  has  been  carried  to  the  ex- 
tent that  a  member  of  the  common  coun- 
cil who  merely  held  as  collateral  a  single 
share  of  stock  of  a  corporation  with 
which  the  council  voted  to  make  a  con- 
tract has  been  held  interested  within  the 
meaning  of  a  provision  that  no  member 
of  the  council  should  be  directly  or  in- 
directly interested  in  any  contract  the 
expense  of  which  is  to  be  paid  by  the 
city.  Foster  v.  Cape  May  (1897)  60 
H.  J.  L.  78,  36  Atl.  1089. 

And  in  the  following  cases  public  offi- 
cers who  were  stockholders  in  corpora- 
tions with  which  contracts  with  the  pub- 
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lie  had  been  made  were  held  to  be  in- 
terested in  the  transaction  within  the 
meaning  of  provisions  in  substance  pro- 
hibiting public  officers  to  be  interested, 
directly  or  indirectly,  in  any  contract 
with  the  public : 

Hardy  v.  Gainesville  (1904)  121  Ga. 
327,  48  S.  B.  921  (printing  contract 
awarded  corporation  by  the  city  coun- 
cil to  be  paid  for  out  of  the  city  treas- 
ury); Drake  v,  Elizabeth  (1903)  69  N. 
J.  L.  190,  54  Atl.  248  (where  council  vot- 
ed to  make  contract  for  printing  with 
corporation);  City  of  London  Electric 
Lighting  Co,  v.  London  [1903]  A.  C. 
(Eng.)  434,  72  L.  J.  Ch.  N.  S.  737,  89 
L.  T.  N.  S.  310,  19  Times  L.  R.  694,  67 
J.  P.  437,  62  Week.  Rep.  168,  affirming 
[1901]  1  Ch,  602,  70  L.  J.  Ch.  N.  S.  334, 
17  Times  L.  R.  294  (contract  for  lighting 
entered  into  between  city  and  a  lighting 
company) ;  State,  Stroud,  Prosecutor,  v. 
Consumers'  Water  Co.  (1894)  66  K,  J.  L. 
422,  28  Atl.  678  (contract  made  by  the 
common  couneil  for  the  purchase  of  a 
waterworks  system  of  a  corporation  in 
which  members  of  the  common  council 
were  stockholders) ;  Santa  Ana  Water 
Co.  V.  San  Buenaventura  (1896)  66  Fed. 
323  (where  trustees  of  town  were  also 
stockholders  in  water  company  with 
which  contract  was  made) ;  Consolidated 
Coal  Co.  V.  Michigan  Emplojonent  Inst. 
(1910)  164  Mich.  236,  129  N.  W.  193 
(contract  between  a  corporation  of  which 
a  member  of  board  of  trustees  of  an  in- 
stitution for  the  blind  was  a  stockholder 
and  the  board). 

And  a  like  conclusion  was  reached  in 
Terry  v.  Gleason  (1897)  21  Misc.  368, 
47  N.  Y.  Supp.  741,  where  the  mayor  was 
a  meiliber  of  the  water  board  and  princi- 
pal stockholder  in  a  waterworks  corpora- 
tion with  which  the  board  contracted. 

And  in  Todd  v.  Robinson  (1884)  L.  R. 
14  Q.  B.  Div.  (Bng.)  739,  64  L.  J.  Q.  B. 
N.  S.  47,  52  L.  T.  N.  8.  120,  49  J.  P.  278, 
the  clerk  of  a  local  board  who  was  a 
shareholder  in  a  company  which  had  a 
contract  with  the  board  was  held  inter- 
ested within  the  meaning  of  an  act  pro- 
viding that  officers  should  not  be  in  any 
way  interested  in  any  contract,  and  fix- 
ing a  penalty  for  a  violation. 

And  following  State,  Stroud,  Prosecu- 
tor, V.  Consumers'  Water  Co.  (N.  J.) 
supra,  in  Wiesenthal  v.  Atlantic  City 
(1906)   73  N,  J.  L.  245,  63  Atl.   759, 
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tbere  vas  held  to  be  a  Yiolation  of  such 
a  statute  as  that  mider  consideration, 
where  members  of  a  volunteer  fire  com- 
pany were  members  of  the  city  council 
and  took  part  in  the  passage  of  an  ordi- 
nance for  the  purchase  by  the  city  of  the 
property  of  the  fire  company.  It  does 
not  clearly  appear,  however,  in  this  case 
that  the  fire  company  was  a  corporation. 

Neither  is  it  clear  in  Noxubee  County 
Hardware  Co.  v.  Macon  (1907)  90  Miss. 
636,  43  So.  304,  that  the  company  with 
whom  the  contract  was  made  was  a  cor- 
poration, but  in  that  case  a  contract  be- 
tween the  city  and  a  company  was  held 
invalid  under  a  provision  of  the  Consti* 
tution  that  no  public  officer  should  be 
interested,  directly  or  indirectly,  in  any 
contract  with  the  state  or  city,  upon  its 
appearing  that  an  alderman  was  a  mem- 
ber of  the  company. 

And  it  is  left  in  doubt  in  Re  Moran 
(1911)  146  App.  Div.  642,  130  N.  Y. 
Supp.  432,  whether  the  company  which 
sold  supplies  to  a  village  was  a  corpora- 
tion, but  in  that  case  there  was  held  to 
be  a  violation  of  such  a  statute  as  that 
under  consideration  where  a  village  tros^ 
tee  was  a  member  of  the  company. 

It  does  not  clearly  appear  in  Brown  ▼. 
Street  Lighting  Dist.  (1904)  71  N.  J.  L. 
79,  58  Atl.  115,  and  State,  West  Jersey 
Traction  Co.,  Prosecutors,  v.  Public 
Works  (1894)  56  N.  J.  L.  431,  29  Atl. 
163,  whether  a  statutory  provision  was 
involved,  but  it  was  held  in  those  oases 
that  contracts  with  corporations  in 
which  the  members  of  the  board  of  public 
works  in  one  case  and  city  council  in  the 
other  were  stockholders  were  invalid 
because  of  the  interest  of  the  public  of^ 
fleers. 

It  has  been  held  that  a  provision  of  a 
city  charter  that  councilmen  should  not 
be  directly  or  indirectly  interested  in 
any  contract  with  the  city  or  in  any 
application  therefor,  or  a  candidate  for 
or  hold  any  office  or  employment  for 
pay  in  any  company  or  corporation 
which  holds  or  is  an  applicant  for  any 
contract  with  the  city,  refers  not  mere- 
ly to  the  councilman's  eligibility,  but  af- 
fects the  validity  of  contracts,  and  that 
a  contract  between  the  city  and  a  com- 
pany in  which  a  member  of  the  city 
council  was  a  stockholder  is  void. 
Jacques  v.  Louisville  (1908)  32  Ky.  L. 
Rep.  574,  106  S.  W.  308;  Bradley  &  G. 
Co.  V.  Jacques  (1908)  33  Ky.  L.  Rep.  618, 
UO  S.  W.  836. 

And  it  has  been  held  that  the  concern 
of  a  city  water  commissioner  as  a  stock- 
holder in  a  corporation .  with  which  the 

city  enters  into  a  contract  may  be  suf- 
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ficient  to   render  him  liaUe   ondar  a 

criminal  statute  forbidding  public  of- 
ficers from  being  directly  or  indirectly 
concerned  in  any  agreement  ^or  contract 
for  any  improvement  to  be  made  at  the 
public  expense.  State  v.  Eluehnle  (1913) 
85  N.  J.  L.  220,  88  Atl.  1085,  Ann.  Cas. 
1916A,  69.  The  court  said:  "That  the 
owner  of  a  controlling  interest  in  a 
corporation  may  often  be  as  much  con- 
cerned in  its  contracts  as  if  they  were 
his  own  is  obvious,  and  although  the 
interest  of  the  holder  of  a  single  share 
in  a  great  corporation,  like  the  United 
States  Steel  Corporation  or  the  Pennsyl- 
vania Railroad,  may  be  so  slight  as  to  be 
imperceptible,  no  harm  can  come  from 
holding  that  he,  too,  is  concerned  within 
the  meaning  of  the  statute,  since  he  can- 
not be  criminally  liable  unless  there  is 
a  corrupt  intent.  Upon  the  proof  of  the 
corrupt  intent,  the  extent  of  the  stock- 
holder's interest  becomes  important,  and 
may  be  controlling.'' 

It  was  conceded  in  this  case  that  the 
interest  of  the  defendant  must  be  an 
interest  at  the  time  the  contract  was 
entered  into.  The  proof  showed  that 
the  contract  in  question  was  made  with 
an  individual  who  immediately,  with  the 
consent  of  the  water  commissioners,  as- 
signed ®Vioo  interest  in  the  contract  to 
the  president  and  general  manager  of 
the  corporation  in  which  the  defendant 
water  commissioner  was  a  stockholder, 
and  a  finding  that  the  contract  was  that 
of  the  corporation  from  the  beginning 
was  sustained. 


Corporation     in     whieh     oAoor 
stookholder  and  officer. 

A  stronger  ease  of  interest  exists 
where  public  officers  are  not  only  stock- 
holders, as  in  the  preceding  subdivision, 
but  also  officers  of  corporations  with 
which  the  public  has  attempted  to  enter 
into  a  contract.  The  interest  of  the 
parties  in  such  cases  is  clearly  within  the 
meaning  of  provisions  prohibiting  pub- 
lic officers  from  being  interested  direct- 
ly or  indirectly,  in  contracts  with  the 
public.  This  conclusion  was  reached  in 
the  following  cases:  Kennett  Electric 
Light  Co.  V.  Kennett  Square  (1895)  8 
Kulp  (Pa.)  105  (contract  with  electric 
light  corporation  in  which  councilmen 
were  stockholders  and  directors) ;  Grand 
Island  Gas  Co.  v.  West  (1890)  28  Neb. 
852,  45  N.  W.  242  (where  councilman 
was  a  stockholder  and  secret arv  and 
treasurer  of  a  lighting  corporation  con- 
tracting with  city) ;  Milford  v.  Milford 
Water  Co.  (1889)  124  Pa.  610,  3  L.RJV. 
122,  17  Atl.  185    (contract   with   water 
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company  in  which  majority  of  council- 
men  were  directors) ;  Antigo  Water  Co, 
V.  Antigo  (1910)  144  WiB.  156, 128  N.  W. 
888  (where  stockholder  director  and 
president  of  water  company  with  whom 
city  contracted  was  also  a  member  of 
the  common  council) ;  Marshall  v.  Ell- 
wood  City  (1899)  189  Pa.  348,  41  Atl. 
994  (where  at  the  time  an  ordinance  was 
passed  providing  for  a  contract  between 
the  city  and  a  water  company  a  member 
of  the  borough  council  was  a  stockholder 
and  secretary  of  the  company) ;  Jolly  v. 
Pittsburg,  N.  I.  &  C.  R.  Co.  (1895)  16 
Pa,  Co.  Ct.  1  (where  members  of  the 
council  who  voted  for  ordinance  giving 
a  corporation  certain  rights  in  a  city 
street  were  stockholders  and  officers  in 
the  corporation) ;  Com.  ex  rel.  Graham 
V.  De  Camp  (1896)  177  Pa.  112,  36  Atl. 
601  (where  president,  secretary,  and 
stockholder  of  a  corporation  entering 
into  contract  with  city  was  member  of 
common  council) ;  Noble  v.  Bavisoft 
(1912)  177  Ind.  19,  96  N.  B.  325  (con- 
tract for  school  heating  and  ventilating 
plant  entered  into  between  school  trus- 
ted and  a  corporation  the  president  of 
which  was  a  duly  elected  school  trustee 
although  he  had  not  qualified) ;  Norbeck 
&  N.  Co.  V.  State  (1913)  32  8.  D.  189, 
142  N.  W.  847,  Ann.  Cas.  1916A,  229, 
approved  in  (1913)  33  S.  D.  21,  144  N. 
W.  668  (where  a  corporation  of  which 
a  senator  was  president  entered  into  a 
contract  with  the  state) ;  Opinion  of 
Justices  (1911)  108  Me.  545,  82  Atl.  90 
(contract  between  state  and  a  printing 
corporation  in  whiok  the  secretary  of 
state  was  a  stockholder  and  treasurer) ; 
B^llajr^  GoUet  Co,  v,  Findlay  (1891)  6 
Ohio  C.  C.  418,  3  Ohio  C.  D.  206  (con- 
tract between  a  corporation  and  a  board 
of  gas  trustees  one  of  the  members  of 
which  was  an  officer  of  the  corporation). 

And  a  contract  entered  into  under  like 
circumstances  was  held  invalid  in  Dal- 
zell,  G.  &  L.  CJo.  V.  Finlay  (1891)  5  Ohio 
C.  C.  436,  3  Ohio  C.  D.  214,  apparently 
apart  from  statute,  although  the  pro- 
vision under  which  the  decision  was 
reached  in  the  preceding  case  was  men- 
tioned as  indicating  the  legislative  policy 
of  the  state  regarding  such  contracts. 

The  decision  in  Opinion  of  Justices 
(Me.)  supra,  was  reached,  although  it 
appeared  that  the  secretary  of  state  had 
nothing  to  do  with  the  awarding  of  the 
contract  or  with  the  auditing  of  the 
bills  presented  against  the  state  on  ac- 
count of  the  contract;  the  court  stating 
that  the  company  in  which  he  held  an 

important  offieey  and  of  which  he  was 
Ii,R.A.1917C. 


presumably  an  active  member,  neces- 
sarily participated  as  a  party  in  making 
of  the  contract,  and  that  the  department 
of  which  he  was  the  official  head  would 
necessarily  be  affected  to  a  considerable 
extent  by  the  performance  of  the  con- 
tract. 

And  in  Schenectady  Illuminating  Co. 
V.  Schenectady  County  (1914)  88  Misc. 
226,  151  N.  Y.  Supp.  830,  affirmed  irt/ 
(1916)  166  App.  Div.  758,  151  N.  Y. 
Supp.  1012,  a  county  supervisor  was  held 
to  be  interested  within  the  meaning  o£ 
statute  providing  that  a  public  officer 
authorized  to  make  any  contract  in  his 
official  capacity,  who  voluntarily  became 
interested  individually  in  such  contract, 
directly  or  indirectly,  should  be  guilty 
of  a  misdemeanor;  and  a  contract  with 
the  illuminating  company  of  which  he 
was  an  officer  and  stockholder  for  the 
sale  of  land  to  the  county  was  held  in- 
valid. The  court  said:  "The  contract 
is  unenforceable,  not  because  a  public 
officer  has  failed  in  his  duty,  but  because 
he  has  some  interest  in  conflict  with  his 
duty*  The  interest  referred  to  is  not 
necessarily  a  money  interest,  nor  is  it  an 
interest  sufficiently  large  to  induce  a  maa 

fenerally  honest  to  disregard  his  duty* 
t  may  be  indirect.  It  is  such  an  inter- 
est as  is  covered  by  the  moral  rule, — 
'No  man  can  serve  two  masters  whose 
interests  conflict.'  Smith  v.  Albany 
(1875)  61  N.  Y.  444.  Too  great  refine- 
ment of  reasoning  must  not  be  indulged 
to  uphold  a  contract  against  this  pro- 
vision of  the  law  on  the  ground  that  the 
interest  is  so  little  or  so  -indirect.  In 
this  case  there  is  no  suggestion'  that  Mr, 
Carr  was  in  any  wise  influenced,  or  took 
liny  action,  or  was  concerned  at  all  in 
the  matter.  It  seems  to  me  that  Mr.  Carr 
was  indirectly  interested  in  this  contract. 
Whether  or  not  any  dividends  were  de- 
clared by  the  Schenectady  Illuminating 
Company  is  not  material.  He  was  a 
stockholder  and  an  officer,  and  every 
stockholder  and  officer  is  interested  in 
the  business  of  his  company.  Nearly  all 
the  stock  was  held  by  the  General  Elec- 
tric Company,  which  is  his  employer  at  a 
considerable  salary.  If  the  question 
were  whether  or  not  Mr.  Carr  had  been 
or  would  be  influenced  in  his  acts  as  a 
public  officer  by  such  interest,  the  court's 
acquaintance  with  him  would  insure  a 
finding  that  he  could  not  be  so  influenced. 
But  the  statute  must  be  strictly  con- 
strued, and  I  think  the  facts  bring  the 
case  within  the  statute." 

And  it  has  been  held  that  a  director, 
president,  and  head  of  the  mechanical 
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department  of  a  corporation  making  a 
contract  with  a  municipality,  who  is  also 
an  alderman,  is  within  the  prohibition  of 
a  statute  making  it  a  misdemeanor  for 
any  person  appointed  or  elected  to  dis- 
charge any  public  trust  to  be  in  any  man- 
ner interested  in  making  any  public  con- 
tract, or  in  the  profits  thereof,  either 
privately  or  openly.  State  v.  Williams 
,  (1910)  153  N.  C.  595,  68  S.  E.  900,  21 
Ann.  Cas.  910.  The  court  stated  that  it 
was  immaterial  whether  the  defendant 
had  actual  knowledge  of  the  transaction 
or  not;  that,  occupying  the  position 
which  he  did  in  the  corporation,  the  law 
would  hold  him  to  a  knowledge  of  its 
transaction  with  the  city,  of  which  he 
was  an  alderman.  And  it  was  stated 
that  it  was  not  necessary  to  show  that 
he  directly  profited  by  the  contract. 
f  In  People  ex  rel.  Gaffney  v.  Mayer 
(1903)  41  Misc.  368,  84  N.  Y.  Supp.  817, 
a  charter  provision  reading:  '^o  mem- 
ber of  the  municipal  assembly,  head  of 
department,  chief  of  bureau,  .  .  . 
or  other  officer  of  the  corporation,  shall 
be  or  become  directly  or  indirectly  inter- 
'ested  in  or  in  the  performance  of  any 
contract,  work,  or  business,  or  the  sale 
of  any  article"  to  the  city,  was  held  am- 
biguous as  to  whether  it  embraced  the 
relation  of  an  officer  of  the  city  who  was 
a  stockholder  of  a  corporation  which 
entered  into  a  contract  with  the  city; 
and  an  information  which  merely  al- 
leged that,  while  the  defendant  was  an 
alderman,  he  made  a  contract  with  the 
city  througl^  its  board  of  docks  for  a 
lease  to  a  corporation  of  which  he  was  a 
stockholder,  director,  and  officer,  was 
'held  not  to  show  him  guilty  of  a  violation 
of  the  charter  provision.  In  reaching 
this  conclusion  the  court  relied  partly 
upon  an  amendment  of  the  charter, 
which  specifically  mentioned  stockhold- 
^ers  of  corporations  as  parties  with  whom 
contracts  by  the  municipality  were  pro- 
hibited. The  conclusion  in  this  case 
seems  to  be  against  the  general  construc- 
tion placed  upon  similar  provisions. 

'Interest  acquired  after  odntraot  en- 
tered into. 

There  has  been  held  to  be  no  violation 
of  a  statute  forbidding  a  mayor  to  be  a 
party  to  any  city  contract,  or  be  inter- 
ested in  the  profits  of  any  contract  en- 
tered into  while  he  is  in  office,  where, 
after  a  contract  is  made  between  the  city 
and  others  for  the  construction  of  a 
waterworks  system,  the  mayor  agreed  to 
take  shares  of  stock  in  a  corporation  suc- 
ceeding to  the  rights  of  the  original  par- 
ties who  contracted  with  the  city.  State 
L.RA.1917C. 


ex  rel.  Great  Falls  Waterwoiks  v.  Great 
Falls  (1807)  19  Mont.  618,  49  Pac.  15. 

And  in  City  of  London  Electric  Light- 
ing Ca  v.  London  [1903]  A.  C.  (Eng.) 
434,  72  L.  J.  Ch.  N.  S.  737,  89  L.  T.  N.  S. 
310,  19  Times  L.  E.  694,  67  J.  P.  437,  52 
Week.  Rep.  158,  affirming  [1901]  1  Ch. 
602,  70  L.  J.  Ch.  N.  S.  334,  17  Times  L. 
B.  294,  it  was  held  that  a  contract  be- 
tween the  city  and  a  company  which  was 
valid  when  made  was  not  rendered  in- 
valid by  a  subsequent  assignment  to  an- 
other company  in  which  alderman  and 
eouncilmen  were  shareholders. 

In  People's  Sav.  Bank  v.  Big  Rock 
Stone  &  Constr.  Co.  (1907)  81  Ark.  599, 
99  S.  W.  836,  an  assignment  by  a  con- 
tractor of  his  claim  against  the  city  for 
work  for  the  city  which  had  to  be  in- 
spected by  the  board  of  public  affairs, 
made  to  a  bank  of  which  the  mayor,  who 
was  a  member  of  the  board  of  pubUe 
affairs,  was  a  stockholder  and  president, 
was  held  void  as  against  public  policy. 
A  statute  in  this  case  forbid  the  board  of 
public  affairs  to  make  any  contract  with 
any  person  aasociated  in  business  with 
or  related  in  a  certain  degree  to  any 
member  of  the  board,  and  provided  that 
every  contract  in  which  any  such  for- 
bidden person  should  have  an  interest, 
direct  or  indirect,  should  be  utterly  null 
and  void;  the  decision  in  the  case,  how- 
ever, appears  to  have  rested  mainly  on 
the  rule  of  common  law,  which  avoids 
such  contracts  as  are  against  public 
policy. 

See  also  State  v.  Kuehnle  (1913)  85 
N.  J.  L.  220,  88  Ail.  1085,  Ann.  Cas. 
1916A,  69. 


Where  lerrloe  by  corporation  is 
qnirod  by  lair* 

It  has  been  held  that  the  fact  that  the 
mayor  of  a  city  is  also  the  president 
and  a  stockholder  of  a  gas  company 
which  furnishes  gas  to  the  city  not  by 
virtue  of  a  contract,  but  by  requirement 
of  law,  does  not,  when  the  mayor  has  no 
authority  in  the  matter  of  procuring  the 
gas,  defeat  the  ri^t  to  enforce  payment 
against  the  eity,  although  the  charter 
provides  that  no  officer  shall  be  directly 
or  indirectly  interested  in  any  contract, 
work,  or  business,  or  the  sale  of  any 
article,  for  which  pa3rment  is  to  be  made 
from  the  eity  treasury,  and  that  all  con- 
tracts in  violation  thereof  shall  be  void. 
Capital  Gas  Co.  v.  Young  (1885)  109 
OaL  140,  29  L.R.A.  468,  41  Pac.  869. 

And  there  has  been  held  to  be  no  vio- 
lation of  a  penal  statute  providing 
that  a  public  officer  authorized  to  make 
any  contract  in  his  official  capacity  who 
voluntarily     becomes     interested     indi** 
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▼idually  in  sach  contract,  directly  or  in- 
directly^  shall  be  gruilty  of  a  misde- 
meanor, where  the  board  of  supervisors 
of  a  county,  through  its  committee  on 
charities  and  the  superintendent  of  the 
poor  and  keeper  of  the  almshouse,  served 
statutory  notice  upon  an  illuminating 
company  to  supply  electric  current  in 
pain  of  a  penalty  fixed  for  a  refusal  to 
do  so,  although  a  member  of  the  boaxd 
of  the  supervisors  was  secretary  and 
treasurer  of  the  illuminating  corporation, 
and,  for  the  purpose  of  qualif3dng  as  a 
director,  held  a  share  of  stock,  but  re- 
ceived no  salary  from  the  company. 
Schenectady  Illuminating  Co.  v.  Schenec- 
tady County  (1914)  88  Misc.  634^  161 
N.  Y.  Supp.  426. 
Wliere    eoAtractdr    wltk    oitj    deals 

with   oorparaiioiL  of  irkioh   pikblio 

oAoer  Is  stooklioldeT. 

There  has  been  held  to  be  a  violation 
of  a  statute  that  no  officer  of  a  city 
should  be  interested,  directly  or  indirect- 
ly, in  any  contract  with  the  city,  or  in 
doing  any  work  or  furnishing  any  sup- 
plies for  the  use  of  the  city,  and  making 
a  violation  thereof  a  misdemeanor,  where 
a  councilman  who  was  also  an  officer 
and  stockholder  in  a  corporation,  ap- 
parently before  the  making  of  a  contract 
between  a  person  and  the  city,  agreed 
with  the  person  to  furnish  material  for 
the  work  to  be  done  and  receive  mu- 
nicipal warrants  in  payment  thereof. 
Northport  v.  Northport  Towns ite  Co. 
(1902)  27  Wash.  543,  68  Pac.  204. 

But  in  O'Neill  v.  Auburn  (1913)  76 
Waah.  207,  50  L.R.A.(N.S.)  1140,  135 
Pac.  1000,  where  a  like  statute  was  in- 


volved, the  fact  that  contractors  with  a 
city  for  improvements  purchased  and 
paid  for,  in  the  usual  course  of  business, 
materials  to  be  used  in  the  improve- 
ments, from  corporations  in  which  the 
mayor  and  eouncilmen  were  stockhold- 
ers and  officers,  without  there  being  any 
understanding  as  to  the  purchase  when 
the  contract  was  made,  or  when  certain 
material  which  had  been  secured  for  use 
in  the  improvement  was  condemned, 
and  without  there  being  any  agreement 
to  pay  for  the  material  with  moneys, 
warrants,  or  bonds  coming  to  the  con- 
tractors from  the  city,  there  was  held  to 
be  no  interest  on  the  part  of  the  mayor 
or  councilman  which  defeated  the  con- 
tractor's right  to  recover  upon  the  com- 
pletion of  his  contract. 

And  the  fact  that  a  solvent  contractor 
with  a  school  district,  without  any  previ- 
ous agreement,  purchased  material  for 
carrying  out  his  contract  from  a  corpora- 
tion in  which  a  trustee  of  the  school  dis- 
trict was  a  stockholder  and  officer,  has 
been  held  not  to  bring  the  contract  with« 
in  the  provisions  of  a  statute  declaring 
that  no  school  trustee  shall  be  interested 
in  any  contract  made  by  the  board  of 
which  he  is  a  member,  and  that  any 
contract  made  in  violation  thereof 
shall  be  void,  and  the  corporation  was 
held  not  thereby  prevented  from  recover- 
ing on  orders  drawn  for  the  amount  due 
under  the  contract,  and  assigned  through 
an  agent  to  the  corporation  in  payment 
for  the  material  purchased.  Escondido 
Lumber,  Hay  &  Grain  Co.  v.  Baldwin 
(1905)  2  OaL  App.  606,  84  Pac.  284. 

J.  T.  W. 
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UNITED   STATES   OF   AMERICA,   Appt., 

V. 

HAMBURO-AMERIKANISCHE    PACKET- 
FAHRT  ACTIEN  GESELLSCHAFT. 

(128  C.  C.  A.  406,  212  Fed.  40.) 

Shipping  —  limitation  of  liability  —  ap- 
plicability to  claim  of  government. 

The  Federal  statute  relating  to  the  limi- 
tation of  liability  of  shipowners  applies  to 
claims  in  favor  of  the  United  States,  so 
that  if  it  fails  to  present  its  claim  in  the 
proceeding  to  limit  the  liability  of  the  owner 
of  a  Tessel  which  lias  inflicted  loss  upon 

Note.  •—  For  applicability  to  government 
of  statutes  limiting  liability  of  shipowners, 
see   annotation   following   this   case,   post, 
1110. 
a:..R.A.lJ)17C. 


it,   it  may   be   enjoined    from   prosecuting 
any  proceeding;  upon  the  claim. 
For  other  cases,  see  Shipping,  L  i»  Dig, 
1-52  N.  B. 

(January  13,  1914.) 

APPEAL  by  libellant  from  a  decree  of  the 
District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  Hand, 
District  Judge,  dismissing  a  libel  filed  to 
recover  damages  sustained  by  libellant  from 
the  total  loss,  as  the  result  of  a  collision, 
of  mail  which  had  been  delivered  to  a  steam- 
ship owned  by  respondent.     Affirmed. 

Statement  by  Rogera,   Circuit  Judge: 

Thi9  is  an  appeal  taken  by  the  United 

States  from  a  final  decree  of  the  United 

States  district  court  for  the  southern  district 

of  New  York,  dismiaeing  a  libel.    The  libel 
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was  filed  to  recover  damages  sustained  by 
the  United  States  as  the  result  of  the  total 
loss  of  a  number  of  sacks  of  both  registered 
and  ordinary  mail,  alleged  to  be  of  the  value 
of  approximately  $50,000,  vhich  had  been 
delivered  at  the  port  of  New  York  about 
January  31,  1912,  to  the  Steamship  Alle- 
ghany, owned  by  the  respondent,  the  Ham- 
burg-Amerikanische  Packetfahrt  Actien  Ge- 
sellschaft,  a  corporation  organized  under 
the  laws  of  the  Empire  of  Germany.  On 
February  2,  1912,  the  Alleghany  collided 
with  a  British  steamship  Pomaron,  as  a  re- 
sult of  which  the  Alleghany  sank  and  be- 
came a  total  loss,  together  with  all  her  ear- 
go,  including  the  mail  aforesaid.  It  was 
expressly  admitted  by  the  respondent  that 
both  vessels  were  at  fault  for  the  collision 
beause  of  the  negligence  of  those  in  charge 
of  their  navigation. 

Prior  to  the  commencement  of  the  suit,  and 
in  February,  1912,  the  respondent,  pursuant 
to  the  Revised  Statutes  of  the  United 
States,  §§  4283-4285,  and  the  several  acts 
and  statutes  amendatory  thereof  and  sup- 
plemental thereto  (Comp.  Stat.  1016,  §§ 
8021-8023),  filed  a  petition  in  the  district 
court  for  the  southern  district  of  New  York 
for  the  limitation  of  its  liability  for  the 
loss  resulting  from  said  collision.  On  Jan- 
uary, 25,  1013,  a  dcree  was  entered  provid- 
ing that  all  claims  not  already  presented 
should  be  forever  barred,  and  enjoining  "all 
persons  whosoever  or  corporations  whatso- 
ever" from  instituting  any  suit  in  any 
country  or  jurisdiction  against  the  Ham- 
burg-American Line  for  loss  growing  out 
of  the  collision.  As  the  United  States  had 
made  no  claim  and  commenced  no  suit 
within,  the  period  fixed  by  the  court's  de- 
cree^ the  respondent  claims  the  decree  is 
a  bar  to  the  prosecution  of  this  suit. 

Argued  before  Lacombe^  Ward,  and 
Rogers,  Circuit  Judges. 

Messrs.  Henry  A.  Wise,  Addison  S. 
Pratt,  and  II.  Snowden  Marshall,  for 
the  United  States: 

The  contract  of  carriage  of  the  mail  was 
not  subject  to  and  governed  by  the  terms 
and  provisions  of  the  Limited  Liability 
Statutes,  as  the  United  States,  not  being 
mentioned  therein,  is  not  bound  thereby. 

The  Dundee,  1  Hagg.  Adm.  109 ;  The  Main 
v.  Williams,  152  U.  S.  122,  126,  38  L.  ed. 
381,  382,  14  Sup.  Ct.  Rep.  486:  Boucher  v. 
Lawson,  Cas.  t.  Hardw.  85,  95  Eng.  Reprint, 
63;  New  Jersey  Steam  Nav;  Co.  v.  Mer- 
chants' Bank,  6  How.  344,  12  L  ed.  465; 
The  Scotland  (National  Steam  Nav.  Co.  v. 
Dyer)  105  U.  S.  24,  26  L.  ed.  1001;- Chap- 
man V.  Royal  Netherlands  Steam  Nav.  Co. 
L.  R.  4  Prob.  Div.  157,  49  L.  J.  Ch.  N.  8. 
449,  40  L.  T.  N.  S.  433,  27  Week.  Rep.  654, 
L.EJ^.1017C. 


4  Asp.  Mar.  L.  Cas.  107;  Gale  ▼.  Laurie,  6 
Bam.  &  C.  156,  108  Eng.  Reprint,  58,  7 
Dowl.  A  R.  711,  4  L.  J.  K.  B.  149;  The 
Amalia,  1  Moore,  P.  C.  C.  N.  8.  471,  473,  15 
Eng.  Reprint,  778,  Brown  &  L.  151,  2  New 
Reports,  633,  32  L.  J.  Adm.  N.  S.  191,  9 
Jur.  N.  S.  1111,  8  L.  T.  N.  S.  805,  12  Week. 
Rep.  24;  Norwich  &  N.  Y.  Transp.  Co.  v. 
Wright,  13  Wall.  104,  20  L.  ed.  585;  Sir 
John  Jackson  v.  The  Blanche  [1908]  A.  C. 
126,  77  L.  J.  Prob.  N.  S.  84,  98  L.  T.  N.  S. 
464,  24  Times  L.  R.  384,  62  Sol.  Jo.  334,  11 
Ann.  Cas.  29;  The  Zoe,  L.  R.  11  Prob.  Div. 
72,  65  L.  J.  Adm.  N.  S.  52,  64  L.  T.  N.  8. 
879,  35  Week.  Rep.  61,  5  Asp.  Mar.  L.  Cas. 
583. 

If  the  United  States  is  not  bound  by  the 
provisions  of  the  Limited  Liability  Act,  the 
orders  and  decrees  of  the  district  court,  en- 
tered in  proceedings  under  that  act.  to  which 
the  United  States  was  not  a  party  and  into 
which  it  had  not  come,  can  also  have  no 
binding  effect  or  validity  as  to  it. 

Ex  parte  Phenix  Ins.  Co.  118  U.  S.  610, 
30  L.  ed.  274,  7  Sup.  Ct.  Rep.  26;  United 
States  V.  Barnes,  31  Fed.  706. 

The  contract  of  carriage  of  the  mail  was 
not  subject  to  and  governed  by  the  terms 
and  provisions  of  §  4281  of  the  Revised 
Statutes,  as  the  United  States,  not  behig 
mentioned  therein,  is  not  bound  thereby. 

Calderon  v.  Atlas  S.  S.  Co.  170  U.  S.  272, 
270,  42  L.  ed.  1033,  1036,  18  Sup.  Ct.  Rep. 
688;  The  Minnetonka,  77  C.  C.  A.  217,  146 
Fed.  509;  La  Bourgogne,  75  a  C.  A.  647, 
144  Fed.  781, 

The  contract  of  carriage  of  the  mail  was 
not  subject  to  and  governed  by  the  terms 
and  provisions  of  the  Harter  Act,  as  the 
United  States,  not  being  mentioned  there- 
in, is  not  bound  thereby. 

Liverpool  &  G.  W.  Steam  Co.  v.  Phenix 
Ins.  Co.  (The  Montana)  129  U.  S.  397,  32 
L.  ed,  788,  9  Sup.  Ct.  Jtq>.  469;  The  Dela- 
ware, 161  U.  S.  459,  471,  40  L.  ed.  771,  776, 
16  Sup.  Ct.  Rep.  516;  The  Irrawaddy  (Flint 
V.  Christall)  171  U.  S.  187,  190,  193,  43  L. 
ed.  130-132,  18  Sup.  Ct.  Rep.  831; 
Knott  V.  Botany  Worsted  Mills,  179  U.  & 
69,  71,  45  L.  ed.  90,  02,  21  Sup.  Ct.  Rep.  30; 
The  Germanic,  69  C.  C.  A.  521,  124  Fed.  1, 
affirmed  in  196  U.  S.  689,  49  L.  ed.  610,  25 
Sup.  Ct.  Rep.  317;  The  Southwark,  191  U. 
S.  1,  48  L.  ed.  65,  24  Sup.  Ct.  Rep.  1;  The 
Wildcroft,  201  U.  S.  378,  50  L.  ed.  794,  26 
Sup.  Ct.  Rep.  467;  The  Jason,  226  U.  & 
32,  60,  61,  63,  56  L.  ed.  969,  977,  978,  32 
Sup.  Ct.  Rep.  660;  The  Kensington,  36  C.  C 
A.  633,  94  Fed.  887,  reversed  in  183  U.  S. 
263,  267,  273,  46  L.  ed.  190,  192,  194,  22 
Sup.  Ct.  Rep.  102. 

The  United  States  has  such  a  property 
in  the  mails,  whether  registered  or  ord- 
inary, as  to  permit  it  to  maintain  this  libel 
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ftnd  to  recover  the  full  value  of  the  mail 
matter  lost,  irrespective  of  its  legal  liahil- 
ity  to  the  senders  or  addressees  thereof  for 
all,  or  only  a  part,  of  the  value. 

Searight  v.  Stokes,  S  How.  151,  11  L.  ed. 
587 ;  Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092, 
16  Sup.  Ct.  Rep.  900;  United  States  v.  At- 
lantic Coast  Line  R.  CJo.  189  Fed.  779;  Na- 
tional Surety  Co.  v.  United  States,  63  C.  C. 
A.  512, 129  Fed.  70;  United  States  v.  Amer- 
ican Surety  Co.  165  Fed.  941;  United  States 
V.  American  Surety  Co.  161  Fed.  149;  Unit- 
ed States  V.  Griswold,  8  Ariz.  453,  76  Pac. 
596,  9  AriE.  304,  80  Pac.  817. 

The  failure  of  the  government  to  file  its 
claim  in  the  limited  liability  proceedings 
does  not  affect  its  right  to  bring  this  action. 

Hill  V.  United  States,  0  How.  886,  389, 
13  L.  ed.  185,  186;  The  Zoe,  L.  R.  11  Prob. 
Div.  72,  65  L.  J.  Adm.  N.  S.  52,  54  L;  T.  N. 
8.  879,  35  Week.  Rep.  61,  5  Asp.  Mar.  L. 
Gas.  583;  Case  v.  Terrell,  11  Wall.  199, 
201-203,  20  L.  ed.  134,  135;  Belknap  t. 
Schild,  161  U.  S.  10,  17,  40  L.  ed.  699,  601, 
16  Sup.  Ct.  Rep.  443;  Fink  v.  O'Neil,  106  U. 
S.  272,  284,  27  L.  ed.  196,  200,  1  Sup.  Ct. 
Rep.  325;  United  States  v.  Insley,  130  U. 
8.  263,  266,  32  L.  ed.  968,  969,  9  Sup.  Ct. 
Rep.  485. 

Messrs.  Haislit,  Sandfordt  St  Smith 
for  appellee. 

Rogers,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

By  the  common  law  both  in  Bngland  and 
in  the  United  States  the  personal  liability 
of  the  owner  of  a  vessel  for  damages  by 
collision  was  the  same  as  in  other  cases  of 
negligence,  being  limited  only  by  the 
amount  of  the  loss  and  by  the  owner's  abil- 
ity to  respond.  The  Main  v.  Williams,  152 
U.  S.  122,  126,  38  L.  ed.  381,  382,  14  Sup. 
Ct.  Rep.  486.  It  appears,  too,  that  the  civil 
law  and  the  general  law  maritime  at  first 
made  no  distinction  in  this  respect  in  favor 
of  shipowners.  Emerigon,  Contrats  k  la 
Grosse,  chap.  4,  §  11.  Mr.  Justice  Brown, 
one  of  the  great  admiralty  judges  of  this 
country,  in  his  opinion  in  The  Main  v.  Wil- 
liams, Bupra,  makes  the  following  valuable 
historical  statement  concerning  the  limita- 
tion of  liability  principle  in  cases  of  mari- 
time loss:  "But,  however  the  practice  orig- 
inated, it  appears  by  the  end  of  the  seven- 
teenth century  to  have  become  firmly  es- 
tablished among  the  leading  maritime  na- 
tions of  Europe,  since  the  French  Ordinance 
of  1681,  which  has  served  as  a  model  for 
most  of  the  modern  maritime  codes,  de- 
clares that  the  owners  of  the  ship  shall  be 
answerable  for  the  acts  of  the  master,  but 
shall  be  discharged  therefrom  upon  relin- 
quiishing  the  ship  and  freight.  Bk.  2,  title 
8,  art.  2.  A  similar  provision  in  the  Ordi- 
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nance  of  Rotterdam  of  1721  declared  that 
the  OThiers  should  not  be  answerable  for 
any  act  of  the  master  done  without  their 
order,  any  further  than  their  part  of  the 
ship  amounted  to;  and  by  other  artides  of 
the  same  ordinance  it  was  provided  that 
each  part  owner  should  be  liable  for  the 
value  of  his  own  share.  The  French  Ordi- 
nance of  1681  wae  carried,  with  slight 
change  of  phraseology,  into  the  commercial 
code  of  France,  and  all  the  other  maritime 
nations  whose  jurisprudence  is  founded  up- 
on the  civil  law.  Code  de  Commerce 
(French)  art.  216;  German  Mar.  Code,  art. 
452;  Code  of  the  Netherlands,  art.  321; 
Belgian  Code,  art.  216;  Italian  Code,  art. 
311;  Russian  Code,  art.  649;  Spanish  Code, 
art.  621,  622;  Portuguese  Code,  art.  1345; 
Brasilian  Code,  art.  494;  Argentine  Code, 
art.  1039}  Chilian  Code,  art.  879.*' 

Emerigon  in  his  treatise  of  Contrats  & 
!a  Grosse,  after  stating  that  the  owners  of 
the  ship  are  bound  in  solido  by  everything 
which  the  captain  does  in  the  course  of  the 
voyage  for  the  promotion  of  the  voyage, 
goes  on  to  say  that  the  action  in  solido 
"does  not  exist  against  the  owners  farther 
than  according  to  the  interest  which  they 
have  in  the  body  of  the  ship;  hence,  if  the 
ship  perish,  or  if  they  abandon  their  inter* 
60t,  they  are  no  longer  liable  for  anything." 

There  thus  existed  a  conflict  between  the 
maritime  law  of  England  and  of  the  Unit- 
ed  States  on  the  one  hand,  and  the  mari- 
time law  which  the  states  of  continental 
Europe  had  for  several  centuries  enforced. 

In  1734  the  British  Parliament  adopted 
a  Limited  Liability  Act  (7  Geo.  IL  chap. 
15)  which  limited  the  liability  of  shipown- 
ers to  the  value  of  the  veesel  and  her 
freight  money  in  cases  where  the  master 
chc  the  mariners,  without  the  privity  and 
knowledge  of  the  owner,  embexsled  or  made 
away  with  any  gold,  precious  stones,  or 
other  goods  or  merchandise,  or  omnmitted 
some  other  misconduct  in  connection  there- 
with. The  act  was  passed  in  pursuance  of 
a  petition  presented  by  the  merchants  of 
London  to  the  House  of  Commons,  who  were 
stirred  thereto  by  the  decision  in  Boucher 
V.  Lawson,  Cas.  t.  Hardw.  85,  95  Eng.  Re- 
print, 53,  holding  a  shipowner  liable  for 
coin  embezzled  by  the  master  after  ship- 
ment. The  preamble  of  the  act  is  illumi- 
nating as  to  the  motive  and  purpose  of  Par- 
liament in  its  enactment.  It  reads: 
"Whereas  it  is  of  the  greatest  consequence 
and  importance  to  this  kingdom  to  promote 
tike  increase  of  the  number  of  ships  and  ves- 
sels, and  to  prevent  any  discouragement  to 
merchants  and  others  from  being  interested 
and  concerned  therein,  and  whereas  it  has 
been  held  that  in  many  cases  owners  of 
ships  or  vessels  are  answerable  for  goods 
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and  merchandise  shipped  or  put  on  board 
the  same,  although  the  said  goods  and  mer- 
chandise, after  the  same  have  been  so  put 
on  board,  should  be  made  away  with  by 
the  masters  or  mariners  of  the  said  ships 
or  vessels,  without  the  knowledge  or  privi- 
ty of  the  owner  or  owners,  by  means  where- 
of merchants  and  others  are  greatly  dis- 
couraged from  adventuring  their  fortunes 
as  owners  of  ships  or  vessels,  which  will 
necessarily  tend  to  the  prejudice  of  the 
trade  and  navigation  of  this  kingdom." 

In  1786  the  Act  of  26  Geo.  III.  chap.  86, 
was  passed,  amending  the  earlier  act  and 
extending  the  limitation  of  liability  to  cas- 
es of  fire  and  to  cases  where  the  master  or 
privies  were  not  privy  to  the  embezzlement. 
This  was  followed  in  1813  by  the  Act  of  53 
Geo.  III.  chap.  159,  extending  the  limitation 
of  liability  to  all  cases  of  loss  Arising  in 
any  manner. 

In  the  United  States,  Congress  did  not 
legislate  upon  the  subject  until  1851,  when 
it  enacted  the  Limited  Liability  Act  which 
has  been  incorporated  into  the  Revised 
Statutes,  §§  4282  to  4290,  Comp.  Stat. 
1916,  §§  8021,  8027,  8036.  This  act  has 
since  been  amended  by  the  Act  of  1884, 
chap.  121,  §  18,  23  Stat,  at  L.  53,  57,  Comp. 
Stat.  1916,  §§  7707,  8028,  and  Act  of  1886, 
chap.  421,  §  4,  24  Stat,  at  L.  79,  80,  Comp. 
Stat.  1916,  §§  8138,  8027.  The  act  provides, 
so  far  as  it  applies  to  the  facts  of  this 
case,  that  the  liability  of  the  owner  or  own- 
ers of  any  vessel  for  any  loss  by  collision 
shall  in  no  case  exceed  the  value  of  the  in- 
terest of  such  owner  or  owners  In  such  ves- 
sel and  her  freight  then  pending,  and  that, 
if  the  whole  of  the  ship  and  her  freight 
shall  not  be  sufficient  to  make  compensation 
to  those  who  suffer  the  loss,  they  shall  re- 
ceive compensation  in  proportion  to  their  re- 
spective losses.  To  this  end  it  is  provided 
that  the  owner  or  owners  of  the  vessel  may 
take  appn-opriate  proceedings  in  any  court 
for  the  purpose  of  apportioning  the  compen- 
sation to  be  made  to  those  suffering  the 
loss.  It  is  further  provided  that  the  owner 
or  owners  of  the  vessel  are  to  transfer  his 
or  their  Interest  in  such  vessel  and  freight 
for  the  benefit  of  the  claimants  to  a  trus- 
tee, to  be  appointed  by  a  court  of  competent 
jurisdiction,  to  act  as  sudi  trustee  for  the 
persons  who  may  prove  to  be  legally  en- 
titled thereto,  after  which  transfer  all 
claims  and  proceedings  against  the  owner 
or  owners  ahall  cease. 

The  respondent  has  fully  complied  with 
the  terms  of  the  act,  the  proceedings  to 
limit  liability  having  been  prosecuted  to 
final  decree,  in  which  it  was  provided  that 
all  who  had  not  filed  claims  in  the  course 
of  the  proceeding  should  be  forever  barred 
and  perpetually  enjoined  from  bringing  and 
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prosecuting  any  suits  or  proceedings  what- 
ever against  this  respondent. 

The  United  States  did  not  appear  in  the 
proceeding,  or  file  any  claim,  although  the 
pendency  of  the  proceeding  was  known  to 
it.  Notwithstanding  the  final  decree  en- 
joining all  the  world  from  prosecuting  fur- 
ther proceedings  against  the  respondent  for 
losses  occasioned  by  the  sinking  of  the  Al- 
leghany, this  libel  was  filed  to  recover  $50,- 
000  for  the  loss  of  the  mail. 

The  United  States  claims  such  a  proper- 
ty in  the  mails,  whether  registered  or  not, 
as  to  permit  it  to  maintain  the  libel  and  to 
recover  the  full  value  of  the  mail  matter 
lost,  irrespective  of  its  legal  liability  to  the 
senders  or  addressees  thereof  for  all,  or  only 
a  part,  of  the  value.  In  1845,  in  Searight  v. 
Stokes,  3  How.  161,  169,  11  L.  ed.  537,  546, 
the  Supreme  Court  held,  in  an  opinion  writ- 
ten by  Chief  Justice  Taney,  that  ''the  Unit- 
ed States  have  unquestionably  a  property 
in  the  mails.''  And  in  1894  the  doctrine 
was  reasserted  by  the  court  in  the  case  of 
Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092,  15 
Sup.  Ct.  Rep.  900. 

A  railroad  or  a  steamship  company  carry- 
ing the  mails  of  the  United  States  is  not  in 
respect  to  such  service  a  common  carrier, 
but  is  a  public  agent  of  the  United  States 
employed  in  performing  a  governmental 
function.  The  transportation  company  in 
carrying  the  mails  owes  a  duty  to  the  gov- 
ernment for  a  loss  occasioned  by  the  neg- 
ligence of  its  servants.  Whether  or  not  it 
is  under  any  obligation  to  the  sender  or  the 
addressee  of  the  mail  is  a  question  upon 
which  we  do  not  find  it  necessary  to  pass, 
and  concerning  which  we  express  np  opin- 
ion. See  Boston  Ins.  Co.  v.  Chicago,  R.  I.  & 
P.,  R.  Co.  118  Iowa,  423,  59  L.R.A.  796,  92 
N.  W.  88;  German  State  Bank  v.  Minneap- 
olis, St.  P.  &  S.  Ste.  M.  R.  Co.  (C.  C.)  113 
Fed.  414;  Bankers'  Mut.  Casualty  Co.  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  65 
L.R.A.  397,  54  C.  C.  A.  608,  117  Fed.  434. 
It  seems  to  have  been  admitted  by  each 
party  to  this  litigation  that  no  liability  ex- 
ists on  the  part  of  the  government  to  the 
senders  or  the  addressees  of  the  unregis- 
tered mail  matter  lost  by  the  sinking  of  the 
ship.  But  under  the  acts  of  Congress  and 
the  postal  regulations  adopted  thereunder, 
a  liability  on  the  part  of  the  government 
has  been  created  respecting  registered  mail 
matter.  Authority  for  the  registry  of  mail 
was  first  given  in  1872,  but  the  act  then 
passed  (Act  June  8,  1872,  chap.  335,  17 
Stat,  at  L.  300)  expressly  provided  that 
the  Post-office  Department,  or  its  revenue, 
was  not  to  be  liable  for  the  loss  of  any 
mail  matter  on  account  of  its  having  been 
registered.  In  1897,  by  virtue  of  an  act 
then  passed    (Act  Feb.  27,   1897,  29   Stat. 
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At  L.  5995  chap.  340,  Qomp.  Stat  1916, 
I  7406)  and  the  poatal  regulations  adopted 
thjereunder,  the  department  for  the  first 
time  assumed  liability  for  the  loss  of  first- 
class  registered  mail  matter,  but  limited 
the  amount  to  the  value  of  each  package, 
not  exceeding  $10  in  any  one  case.  In  1902 
the  limit  of  liability  was  increased,  in  the 
case  of  first-class  registered  mail,  to  the 
amount  of  $25.  And  in  1911  the  privilege 
of  liability  was  extended  to  third  and  fourth 
class  registered  matter.  But  the  liability 
thus  assumed  related  only  to  the  domestic 
mail.  Its  liability  in  respect  to  foreign 
mail  is  governed  by  the  provisions  con- 
tained in  the  Universal  Postal  Convention 
concluded  in  1900  between  the  United  States 
and  other  nations,  and  the  Parcels  Post 
Conventions  entered  into  by  the  United 
States  and  most  of  the  Central  and  South 
American  countries.  Under  these  provisions 
no  liability  is  assumed  or  imposed  for  un- 
registered mail,  and  the  liability  of  each 
country  for  the  loss  of  registered  mail  is 
limited  to  the  sum  of  50  francs. 

The  Limited  Liability  Act  was  passed  for 
the  piurpose  of  putting  American  shipping 
upon  an  equality  with  that  of  other  mari- 
time nations,  and  also  because  it  was  be- 
lieved to  be  of  great  importance  to  the  coun- 
try that  our  maritime  commerce  should  be 
encouraged  and  extended*  Mr.  Justice  Brad- 
ley, in  Norwich  &,  N,  Y.  Tranap.  Co.  v. 
Wright,  13  Wall.  104,  20  L.  ed.  585,  in  giv- 
ing the  reasons  which  led  to  thfe  passage  of 
the  act,  pointed  out  that  "the  great  object 
of  the  law  was  to  encourage  shipbuilding, 
and  to  induce  capitalists  to  invest  money 
in  this  branch  of  industry.  Unless  they 
can  be  induced  1<o  do  so,  the  shipping  in- 
terests of  the  country  must  fiag  and  decline. 
.  .  .  The  public  interests  require  the  in- 
vestment of  capital  in  shipbuilding,  quite 
as  much  as  in  any  of  these  enterprises." 

The  public  benefit  which  was  to  be  de- 
rived from  the  upbuilding  of  the  shipping 
interests  was  the  purpose  of  the  act,  and 
the  only  proper  justification  for  its  enact- 
ment. It  is  most  important  that  this  fact 
be  kept  in  mind  in  any  attempt  to  construe 
the  law. 

That  Congress  has  the  power  to  grant  the 
right  of  limitation  of  liability  is  not  ques- 
tioned, and  could  not  be.  It  exists  under 
the  constitutional  power  of  Congress  to  reg- 
ulate commerce.  Providence  &  N.  Y.  S.  S. 
Co.  ▼.  Hill  Mfg.  Co.  109  U.  S.  578,  589,  27 
L.  ed.  1038,  1042,  3  Sup.  Ct.  Rep.  379,  619; 
Lcwrd  T.  Goodall,  N.  &  P.  S.  a  Co.  102  U.  S. 
51,  26  L.  ed.  224.  It  exists  also  under  the 
admiralty  clause  of  the  Constitution.  Re 
Gamett,  141  U.  S.  1,  35  L.  ed.  631,  11  Sup. 
Ct.  Rep.  840;  Rounds  v.  Providence  &  S.  S. 
8.  Co.  14  R.  I.  344. 
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Congress  also  changed  the  maritime  law 
of  this  country  in  other  important  particu- 
lars which  need  to  be  considered  in  this  same 
connection.  The  law  of  the  United  States 
originally  was  that  the  shipowner  could  not 
by  any  contract  with  the  shipper  exempt 
himself  from  all  liability  for  loss  or  damage 
to  the  cargo  resulting  from  the  negligence 
of  his  master  and  crew.  Stipulations  of  this 
nature  were  regarded  as  contrary  to  the 
policy  of  the  law  of  this  country.  In  Euro- 
pean countries,  however,  contracts  exempting 
from  liability  were  recognized  and  enforced. 
For  precisely  the-  same  reasons  which  in- 
fluenced Congress  to  enact  the  Limited  Lia- 
bility Act,  that  body  was  led  in  1893  to  pass 
the  Harter  Act  (Act  Feb.  13,  1893,  chap.  105, 
27  Stat,  at  L.  445,  446,  Comp.  Stat.  1916, 
§§  8029,  8033).  The  third  section  of  the 
act  provides  that  if  the  owner  of  the  vessel 
exercises  due  diligence  to  make  the  vessel 
seaworthy  and  properly  manned,  equipped, 
and  supplied,  neither  the  vessel,  her  owner, 
agent,  or  charterers,  are  to  be  held  liable 
for  losses  resulting  from  errors  or  faults  in 
navigation  or  in  the  management  of  the  ves- 
sel, nor  are  they  to  be  held  liable  for  losses 
arising  from  dangers  of  the  sea,  or  acts  of 
God,  or  public  enemies,  etc.  It  will  be  no- 
ticed that  the  act  does  not  empower  the 
shipowner  to  secure  exemption  by  contract 
from  liability,  but  it  provides  by  positive 
and  express  enactment  that  he  shall  not  be 
liable  in  certain  particulars  if  he  hi^s  exer- 
cised due  diligence  in  the  matters,  specified. 
It  is  also  a  material  fact  that  the  statute 
refers  in  no  way,  either  directly  or  indirect- 
ly, to  the  United  States.  It  is  also  a  mater- 
ial fact  that  the  purpose  of  Congress  in 
enacting  both  acts  was  the  same,  the  up- 
building of  the  commercial  prosperity  of 
the  nation. 

The  contention  of  the  United  States  is 
that,  as  the  government  is  not  mentioned 
in  the  Limited  Liability  Act,  it  is  entitled 
to  maintain  the  libel,  and  recover  from  the 
respondent  the  damages  suffered  by  the  loss 
of  the  mail  due  to  the  sinking  of  the  vessel 
occasioned  by  the  negligence  of  those  in 
charge. 

The  contention  of  the  respondent  is  that, 
conceding  the  negligence,  it  is  released  from 
liability  because  the  contract  of  carriage 
was  subject  to  and  governed  by  the  terms 
and  provisions  of  the  Limited  Liability  Act 
and  the  amendments  theretb, — ^the  vessel 
being  seaworthy  and  properly  equipped. 

The  case  turns  solely  on  the  question 
whether  this  act  applies  to  the  government 
of  the  United  States.  If  it  does,  the  libel 
was  properly  dismissed.  If  it  does  not,  then 
an  error  was  made  by  the  court  below  and 
the  decree  should  be  reversed.  The  govern- 
ment bases  its   contention  that  it   is  not 
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bound  by  these  acts,  upon  the  principle  that 
the  sovereign  is  not  bound  by  the  terms  and 
provisions  of  general  acts  unless  expressly 
mentioned  therein. 

Chitty,  in  his  work  on  Prerogatives  of  the 
Crown,  published  in  1820,  states,  on  page 
385,  the  matter  as  follows:  '*The  general 
rule  clearly  is  that,  though  the  King  may 
avail  himself  of  the  provisions  of  any  acts 
of  Parliament,  he  is  not  bound  by  such  ae 
do  not  particularly  and  expressly  mention 
him.  To  this  rule,  however,  there  is  a  most 
important  exception,  namely,  that  the  King 
is  impliedly  bound  by  statutes  passed  for 
the  public  good;  the  relief  of  the  poor;  the 
general  advancement  of  learning,  religion, 
and  justice;  or  to  prevent  fraud,  injury,  or 
wrong.  .  .  .  But  acts  of  Parliament 
which  would  devest  or  abridge  the  King  of 
his  prerogatives,  his  interests,  or  his  reme- 
dies, in  the  slightest  degree,  do  not  in  gen- 
eral extend  to,  or  bind,  the  King  unless 
there  be  express  words  to  that  effect.  .  .  . 
And  in  mere  indifferent  statutes,  directing 
that  certain  matters  shall  be  performed  as 
therein  pointed  out,  the  King  is  not  there- 
by in  many  instances  prevented  from  adopt- 
ing a  different  course  in  pursuance  of  his 
prerogative.** 

Blackstone's  statement  is  as  follows: 
"The  King  is  not  bound  by  any  act  of  Par- 
liament unless  he  be  named  therein  by 
special  and  particular  words.  The  most 
general  words  that  can  be  devised  ('any 
person  or  persons,  bodies  poHtic  or  corpo- 
rate, etc.*)  affect  him  not  in  the  least,  if  they 
may  tend  to  restrain  or  diminish  any  of  his 
rights  or  interests.  .  .  .  Yet  where  an 
act  of  Parliament  is  expressly  made  for  the 
preservation  of  public  rights  and  the  sup- 
pression of  public  wrongs,  and  does  not  in- 
terfere with  the  established  rights  of  the 
Crown,  it  is  said  to  be  binding  as  well  upon 
the  King  as  upon  the  subject ;  and,  likewise, 
the  King  may  take  the  benefit  of  any  par- 
ticular act,  though  he  be  not  especially 
named.*' 

In  Professor  Max  Mtlller's  Last  Essays, 
Ist  series,  p.  214,  may  be  found  the  follow- 
ing interesting  statement,  which  shows  the 
antiquity  of  this  principle  of  the  maritime 
law; 

*'hi  some  of  the  tablets  published  by  Op- 
pert  ft  Menant  (Documents  juridiques  de 
TAssyrie,  1877,  p.  19)  we  find  the  earliest 
legal  provisions  on  commercial  law  and  mar- 
itime Insurance.  The  principle  that,  if  the 
merchant  is  shipwrecked,  the  shareholders 
have  no  claim  on  his  estate,  is  clearly  recog- 
nized.** 

'*The  same  principle  prevails  in  Roman 
law,  which  ordains  ut  merces  ex  ea  pecunia 
comparat®  .  .  .  periculo  creditoris  nav- 
igent,  and  it  is  quite  possible  that  Greek 
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merchants  may  have  adopted  th^  principle 
that  foenus  una  cum  mercatore  periit  from 
the  Phcenicians,  the  Romans  from  the 
Greek.*' 

An  explanation  of  the  principle  ie  given 
by  Alderson,  B.,  delivering  the  judgment  of 
the  court  in  Atty.  Gen.  v.  Donaldson,  10 
Mees.  &  W.  123,  124, 152  Eng.  Reprint,  406 
(1842),  where  he  said:  *'It  is  inferred  prima 
fade  that  the  law  made  by  the  Crown,  with 
the  assent  of  the  Lords  and  Commons,  is 
made  for  subjects,  and  not  for  the  Crown. 
Willion  V.  Berkley  (1661)  1  Plowd.  223,  75 
Eng.  Reprint,  889.** 

The  Supreme  Court  of  the  United  States 
mentioned  the  principle  in  United  States  v. 
Herron,  20  Wall.  261,  265,  22  L.  ed.  275, 
276,  Mr.  Justice  Clifford  saying:  '^here  an 
act  of  Parliament  is  made  for  the  public 
good,  as  for  the  advancement  of  rel^ion 
and  justice,  or  to  prevent  injury  and  wrong, 
the  King  is  bound  by  sneh  act,  though  not 
particularly  named  therein;  but  where  a 
statute  is  general,  and  thereby  any  preroga- 
tive, right,  title,  or  interest  is  devested  or 
taken  from  the  King,  in  such  case  the  King 
is  not  bound,  unless  the  statute  is  made  to 
extend  to  him  by  express  words.** 

But  an  exception  is  made  in  the  case  of 
statutes  enacted  for  the  public  good.  In 
such  cases  the  sovereign  is  bound,  thoi^h 
not  named.  Ini  Real's  Cardinal  Rules  of 
Legal  Interpretation,  London,  2d  ed.  1906, 
p.  291,  it  ie  said:  ''Where  a  statute  is  made 
for  the  public  good,  the  advancement  of  re- 
ligion and  Justice,  and  to  prevent  injury  and 
wrong,  the  Crown  shall  be  bound  by  such 
statute,  though  not  particularly  named 
therein.'* 

The  same  exception  is  also  announced  in 
Maxwell  on  Interpretation  of  Statutes,  4th 
ed.  p.  209. 

It  is  a  cardinal  rule  of  construction  that 
every  statute  must  be  construed  with  refer- 
ence to  the  object  intended  to  be  accom- 
plished by  it.  In  order  to  ascertain  its  ob- 
ject, courts  consider  the  necessity  of  enact- 
ment, the  defects  in  the  law  as  it  existed, 
and  the  remedy  provided  by  the  statute,  and 
they  are  accustomed  to  give  to  the  statute 
that  construction  which  is  best  calculated 
to  advance  its  object  by  suppressing  the 
mischief  and  securing  the  benefits  intended. 
We  may  therefore  inquire  as  to  the  neces- 
sity for  the  enactment  by  the  Congress  of 
the  Limited  Liability  Law,  and  as  to  the 
object  which  it  was  intended  to  accomplish. 

The  spirit  in  which  the  act  should  be  in- 
terpreted was  well  stated  by  Mr.  Justioe 
Bradley  in  Providence  &  N.  Y.  S.  S.  Co.  v. 
Hill  Mfg.  Co.  109  U.  S.  678,  27  L.  ed.  1038, 
3  Sup.  Ct.  Rep.  379,  617,  where  he  said:  **In 
these  provisions  of  the  statute  we  have 
sketched  in  outline  a  scheme  of  laws  and 
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regulations  for  the  benefit  of  the  shipping 
interest,  the  value  and  importance  of  which 
to  our  maritime  commerce  can  hardly  be 
estimated.  Nevertheless,  the  practical  val- 
ue of  the  law  will  largely  depend  on  the 
manner  in  which  it  is  administered.  If  the 
courts  having  the  execution  of  it  adminis- 
ter it  in  a  spirit  of  fairness,  with  the  view 
of  giving  to  shipowners  the  full  benefit  of 
the  immunities  intended  to  be  secured  by 
it,  the  encouragement  it  will  afford  to  com- 
mercial operations  (as  before  stated)  will 
be  of  the  last  importance;  but  if  it  is  ad- 
ministered with  a  tight  and  grudging  hand, 
construing  every  clause  most  unfavorably 
against  the  shipowner,  and  aillowing  as  little 
as  possible  to  operate  in  his  favor,  the  law 
will  hardly  be  worth  the  trouble  of  its  en- 
actment. Its  value  and  efficiency  will  also 
be  greatly  diminished,  if  not  entirely  de- 
stroyed, by  allowing  its  administration  to 
be  hampered  and  interfered  with  by  various 
and  conflicting  jurisdictions/' 

In  La  Bourgogne  (Deslions  y.  La  Compag- 
sie  Generate  Transatlantique)  210  U.  S.  9$, 
120,  52  L.  ei  973,  98^,  28  Sup.  Ct.  Rep.  664, 
the  above  statement  of  Mr.  Justice  Bradley 
was  approvingly  quoted  by  the  present  chief 
justice. 

We  have  seen  that  the  CongrefiB  in  the 
enactment  of  the  Limited  Liabifity  Act  in- 
tended to  bring  the  law  of  this  country  into 
conformity  with  the  maritime  law  of 
Europe.  If  the  principlO  were  now  to  be 
ingrafted  upon  our  law  that  the  government 
is  not  bound  by  the  provisions  of  the  act,  it 
would  seem  as  though  in  establishing  such 
an  exception  we  should  be  departing  from 
the  principle  applied  in  other  countries,  and 
to  that  extent  going  contrary  to  the  inten- 
tion of  the  Congress*  Our  attention  has  not 
been  called  to  the  fact  that  an^y  such  excep- 
tion has  been  made  or  asserted  on  behalf 
of  any  European  state;  certainly  no  such 
exception  has  been  established  in  favor  of 
the  Crown  under  the  English  Limited  Lia- 
bility Act.  In  Lords  of  the  Admiralty  v. 
Temperley,  2  Pritchard,  Adm.  Dig.  1339,  in 
1881,  the  Attorney  General  undertook  to 
raise  the  question.  But  when  the  time  came 
to  argue  tlie  point,  he  stated  that  the  lords 
of  admiralty  had  concluded  that  ft  would 
not  be  fitting,  as  they  were  constantly  en- 
tering into  contracts  with  shipowners,  that 
they,  as  against  a  shipowner  who  had  con- 
tracted with  them,  should  raise  the  ques- 
tion whether  the  Crown  was  bound  by  the 
act. 

In  The  Zoe,  L.  R.  11  Prob.  Div.  72,  55  L, 
J.  Prob.  N.  S.  52,  54  L.  T.  N.  S.  879,  35 
Week.  Rep.  61,  5  Asp.  Mar.  L.  Cas.  583 
(1886),  the  Crown  applied  to  get  its  pro 
rata  share  of  the  fund  in  court.  Other 
claimants  contended  that  the  Crown  waa 
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not  subject  to  the  act,  and  was  bound  to 
leave  the  fund  to  them,  and  avail  itself  ol 
its  personal  remedy  against  the  shipowners. 
Butt,  J.,  said,  in  granting  participation  to 
the  Crown :  ''I  have  some  doubt  whether  the 
Crown  is  not  bound  to  come  in  and  claim 
pro  rata  with  the  other  claimants  against 
the  fund>  in  court." 

In  The  Winkfield,  L.  R.  [1902]  P.  42,  8 
B.  R.  C.  368,  71  L.  J.  Prob.  N.  S.  21,  60 
Week.  Rep.  246,  86  L.  T.  N.  S.  688, 18  Times 
L.  R.  178,  9  Asp.  Mar.  L.  Cas.  259,  an  action 
for  loss  of  mail,  the  government  came  in 
with  the  other  claimant^.  It  «^pears,  there- 
fore, that  in  England,  where  the  prerogative 
of  the  sovereign  is  far  greater  than  it  is  in 
this  country,  the  Crown  does  not  claim  ex- 
emption £rom  the  Limited  Lial^ility  Act. 

We  also  have  seen  that  the  primary  pur- 
pose of  Congress  in  the  adoption  of  the  act 
now  under  consideration  waa  the  promotion 
of  the  general  welfare  of  the  nation  by  giv- 
ing encouragement  to  capital  to  invest  in 
the  building  and  navigating  of  ships  so  that 
the  conunerce  of  the  United  States  might  be 
developed.  And  we  have  also  seen  that  the 
government  is  bound  by  laws  enacted  for 
the  promotion  of  the  public  good.  We  con- 
clude, therefore,  that  upon  weU-eetabliahed 
principles  the  government  should  be  bound 
by  the  Limited  Liability  Act  enacted  for  the 
promotion  of  the  general  good.  If  the  pu- 
lie  purpose  is  cleajr,  the  legislative  intention 
is  not  to  be  defeated  by  the  fact  that  the 
immediate  benefit  may  be  private  and  in- 
dividual. The  character  of  the  Limited  Lia- 
bility Act  is  not  at  all  changed  beeause  the 
immediate  benefit  may  accrue  to  private 
persons  who  own  the  ships.  The  controlling 
motive  of  the  enactments  was  the  general 
good  of  the  country  as  a  whole.  And  for 
this  reason,  in  our  opinion,  the  government 
should  be  held  bound  by  the  act.  We  do  not 
believe  that  the  Congress  intended  to  compel 
private  individuals  to  make  concessions  they 
arje  required  to  make  under  these  acts  to  pro- 
mote the  general  welfare,  while  reserving  to 
itself  exemption  from  any  similar  conces- 
sion. To  permit  the  government  to  enforce 
the  full  extent  of  its  claims  while  denying 
the  same  right  to  private  individuals  would 
not  only  result  in  marked  injustice,  of  which 
the  government  should  never  be  guilty,  but 
it  would  serve  to  defeat  the  very  ends  and 
purposes  of  the  legislation  itself. 

So,  too,  a  distinction  exists  between  ordi- 
nary statutes  of  limitation  and  the  Limited 
Liability  Act.  Statutes  of  limitation  are 
simply  statutes  of  repose,  the  object  of  which 
is  to  suppress  fraudulent  and  stale  claims 
from  springing  up  at  great  distances  of 
time  and  surprising  the  parties,  or  their  rep- 
resentatives, when  all  proper  evidence  is 
lost.    The  courts  have  said  that  such  stat- 
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utes  are  for  the  benefit  and  repose  of  in- 
dividuals, and  not  to  secure  general  objects 
of  policy  and  morals.  See  Quick  v.  Corlies, 
39  N.  J.'  L.  11;  Clark  v.  Augustine,  62  N.  J. 
lEq.  689,  51  Atl.  68;  State  Trust  Co.  v.  Shel- 
don, 68  Vt.  259,  35  Atl.  177.  In  that  respect, 
therefore,  they  differ  from  the  Limited  Lia- 
bility Act,  which  was  enacted  to  secure 
general  objects  of  policy. 

So,  in  the  tariff  law  the  exemption  of  the 
government  from  the  payment  of  duties 
does  not  rest,  in  this  country^  on  the  prin- 
ciple of  prerogative.  Tlie  explanation  of  it 
is  that  it  would  be  a  wholly  unnecessary 
and  entirely  useless  proceeding  if  the  gov- 
ernment were  to  be  required  to  withdraw 
money  from  the  treasury  with  one  hand 
and  immediately  repay  it  into  the  treasury 
with  the  other.  There  can  be  no  rational 
justification  for  any  construction  of  a  law 
which  would  require  such  a  course  to  be 
pursued. 

In  United  States  v.  Hoar,  2  Mason,  311, 
314,  Fed.  Cas.  No.  15,373,  as  early  as  1821, 
Mr.  justice  Story  repudiated  the  idea  that 
the  exemption  of  the  government  from  the 
operation  of  Statutes  of  Limitation  rested 
in  the  notion  of  the  prerogative.  He  based 
it  on  the  principle  of  the  preservation  of 
the  public  rights  from  loss  by  the  negligence 
of  public  officers.  And  that  idea  was  accept- 
ed by  the  Supreme  Court  in  Fink  v.  O'Neil, 
106  U.  S.  281,  27  L.  ed.  199,  1  Sup.  Ct.  Rep. 
325,  where  the  court  says  the  doctrine  rests 
"not  upon  any  notion  of  prerogative." 

It  seems  to  us  that  the  true  principle,  so 
far  as  our  state  and  national  governments 
are  concerned,  was  correctly  stated  by  Mr. 
Justice  Story  in  United  States  v.  Hoar,  su- 
pra, when  he  said:  "Where  the  government 
is  not  expressly  or  by  necessary  implication 
included,  it  ought  to  be  clear,  from  the  na- 
ture of  the  mischiefs  to  be  redressed,  or  the 
language  used,  that  the  government  itself 
was  in  contemplation  of  the  legislature,  be- 
fore a  court  of  law  would  be  authorized  to 
put  such  an  interpretation  upon  any  stat- 
ute." 

But  in  our  judgment  it  is  proper  to  hold 


that,  because  of  the  nature  of  the  misdbieft 
to  be  redressed  by  the  Limited  Liability 
Act,  the  government  of  the  United  States 
'  is  bound  by  the  act.  Any  other  construc- 
tion would  greatly  diminish  the  value  and 
efficiency  of  the  act  and  largely  defeat  what 
we  conceive  to  have  been  the  intention  of 
the  lawmaking  body  of  the  nation.  Toehold 
otherwise  would  be  to  administer  ''with  a 
tight  and  grudging  hand,*'  so  much  depre- 
cated by  the  Supreme  Cx>urt. 

We  find  ourselves  in  accord  with  the  ac- 
tion taken  in  the  court  below,  and  with  the 
opinion  rendered  by  the  district  court  in  an 
analogous  case,  in  the  Matter  of  the  Peti- 
tion of  Lloyd  Italiano  Societa  di  Navigazi- 
one,  as  Owner  of  the  Steamship  Florida,  212 
Fed.  334. 

The  decree  is  therefore  affirmed. 

Ijaoombe,  Circuit  Judge,  concurring: 
For  the  purposes  of  this  action  it  may  be 
assumed  that  the  government  is  correct  in 
the  contention  that  it  has  such  a  property 
in  the  mails  as  would  permit  it  to  maintain 
suit  for  their  loss.  I  therefore  have  not 
found  it  necessary  to  look  into  that  branch 
of  the  case,  and  express  no  opinion  thereon. 
I  concur  with  Judge  Rogers  in  his  discus- 
sion of  the  main  question  in  the  case,  and 
in  his  conclusion  that  the  Limited  Liability 
Statutes  apply  to  the  government.  It  seems 
to  me  that  these  acts  were  passed,  not  for 
the  benefit  of  a  class,  but  emphatically  for 
the  publie  good;  for  the  good  of  the  whole 
people.  The  object  was  to  put  this  country 
on  a  better  basis  by  stimulating  the  growth 
of  a  mercantile  marine,  whereby  this  country 
could  compete  with  other  nations  in  the 
carrying  trade,  so  that  the  resources  of  the 
country  in  time  of  peace  would  be  increased, 
and  a  valuable  naval  reserve,  such  as  other 
great  sea  powers  possess,  would  be  provided 
for  any  future  time  of  trouble.  That  one 
class  in  the  community  happens  to  be  pri- 
marily benefited  is  an  incident  of  such  leg- 
islation, but  it  is  an  incident  which,  as  it 
seems  to  me,  should  not  be  allowed  to  dwarf 
or  obscure  the  main  intent. 


Annotation — ^Applicability  to  government  of  statutes  limiting  liability  of 

shipowners. 


Prior  to  the  decision  in  United  States 
V.  Hamburg-Amerikanische  Packet- 
FAHRT  AcTiEN  Gesellschapt,  ante,  1103, 
Hough,  D.  J.,  in  The  Florida  (1910)  212 
Fed.  334,  had  held  that  the  United 
States,  having  filed  its  claim  in  respect 
of  a  shipment  in  limited  liability  pro- 
ceedings, was  bound  thereby,  and  en- 
titled to  no  preference  over  other  claim- 
ants in  the  distribution  of  the  fund,  even 
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admitting,  for  the  sake  of  the  argument 
only,  that  the  United  States  need  not 
have  come  into  the  proceeding,  but  might 
have  proceeded  at  common  law  against 
the  owners  of  the  vfessel,  and  that  its 
lien  would  by  reason  of  sovereignty  have 
survived  the  judicial  sale  that  produced 
the  fund  in  question.  The  opinion,  after 
quoting  from  the  opinion  in  Fink  v. 
CNeil  (1882)  106  TJ.  S.  281,  27  L,  ed.  199, 
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1  Snp.  Ct.  Rep.  326,  to  the  effect  that  the 
maxim,  ''nullum  tempus  occurrit  regi" 
rests  '*not  upon  any  notion  of  preroga- 
tive. .  .  .  The  real  ground  is  a  great 
principle  of  public  policy,  which  belongs 
alike  to  all  governments,  that  the  pi  Mic 
interest  should  not  be  prejudiced  by  the 
negligence  of  public  oflScera  to  whose 
care  they  are  confided," — observed  that 
it  was  necessary  under  the  guidance  of 
the  highest  court  to  examine  any  statute 
of  limitations,  whether  the  limitation  be 
a  contraction  of  time  or  a  restriction  of 
rights,  to  ascertain  "whether  that  statute 
is  obnoxious  not  to  the  prerogative  or 
power  of  republican  governments  either 


state  or  national,  but  whether  the  restric- 
tion of  the  statute  is  for  the  public  good 
when  applied  to  that  sovereignty  which 
is  the  embodiment  of  the  people's  power.'* 
In  The  Zoe  (1886)  L.  R.  11  Prob.  Div. 
(Eng.)  72,  65  L.  J.  Adm.  N.  S.  52,  54 
L.  T.  N.  S.  879,  36  Week.  Rep.  71,  6  Asp. 
Mar.  L.  Cas.  583,  claim  for  loss  due  to  a 
collision,  while  the  point  as  to  prefer- 
ence of  the  Crown  was  not  raised,  the 
Crown  having  elected  to  come  in  and 
claim  pro  rata,  the  court  stated  that  it 
had  some  doubt  whether  the  Crown  was 
not  bound  to  come  in  and  claim  pro  rata 
with  other  claimants  against  the  fund 
in  court.  J.  H.  B. 
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S.  L.  De  SPAIN,  Plff.  In  Err., 

V. 

OTTO  OOLEY. 

"*  (—  Okla.  — ,  162  Pac.  766.) 

Ijandlord  and  tenant  •-  cropper  •«-  vtglA 
to  poBsession. 

Where  a  tenant  grows  a  crop  of  wheat 
under  a  rental  contract  providing  that  he 
shall  pay  a  portion  of  tiie  crop  as  rents, 
such  rents  to  be  delivered  to  the  landlord 
at  the  thresher,  the  tenant  has  a  right  to 
the^  possession  of  the  entire  crop  on  the 
premises  until  the  same  is  harvested  and 
divided,  and  may  maintain  replevin  for  the 
possession  of  such  wheat  against  anyone 
wrongfully  in  possession  of  the  same. 
For  other  oasea,  see  Replevin,  I.  a,  in  Diff. 

1-52  N.  8. 

(December  12,  1916.) 

ERKOR  to  the  District  Court  for  Cotton 
County  to  review  a  judgment  in  plain- 
tiflf's  favor  in  an  action  brought  to  recover 
possession  of  certain  wheat.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  W.  O.  Henderson  and  Austin 
Akin  for  plaintiff  in  error. 

Messrs.  Mounts  &  Davis  and  Perry  T. 
McVay,  for  defendant  in  error: 

Without  the  possession  of  all  the  wheat 
plaintiff  could  not  make  the  division  re- 
quired by  the  lease,  and  deliver  the  land- 
lord's third  at  the  threshing  machine. 
Hence,  he  was  entitled  to  replevin  all  of 
the  wheat. 

Gvosdanovic  v.  Harris,  38  Okla.  787,  134 
Pac.  28;    Reeves  v.   Hannan,   65  N.  J.  L. 

Headnote  by  Euwauds,  C. 


Note.  —  For  right  of  tenant  or  cropper  to 
maintain  replevin  for  crops,  see  annotation 
following  this  case,  post,  1114. 
L.R.A.1917C. 


249,  48  Atl.  1018;  Mouser  v.  Davis,  0  Ohio 
Dec.  Reprint,  237;  Cobbey,  Replevin,  2d 
ed.  §  36;  Cunningham  v.  Baker,  84  Ind. 
697;  Kilpatrick  v.  Harper,  119  Ala.  452,  24 
So.  715;  Matlock  v.  Fry,  15  Ind.  483; 
Frout  V.  Hardin,  56  Ind.  165,  26  Am.  Rep. 
18;  Osman  v.  Barker,  74  N.  Y.  S.  R.  472, 
38  N.  y.  Supp.  43;  Dixon  v.  Niccols,  39 
111.  372;  Sargent  v.  Courrier,  66  111.  245; 
Townsend  &  Knapp  v.  Isenberger,  45  Iowa, 
670;  SymoDds  v.  Hall,  37  Me.  354,  59  Am. 
Dec.  53;  Ross  v.  Swaringer,  31  N.  C.  (9 
Ired.  L.)  481;  Foster  v.  Penry,  76  N.  C. 
131;  Rinehart  v.  Olwine,  5  Watts  &  S.  157; 
Howard  County  v.  Kyte,  69  Iowa,  307,  28 
N.  W.  609;  Eaves  v.  Sheppard,  17  Idaho, 
268,  134  Am.  St.  Rep.  256,  105  Pac.  407; 
Trinity  &  B.  Valley  R.  Co.  v.  Doke,  —  Tex. 
Civ.  App.  — ,  152  *S.  W.  1174  J  Dunning  v. 
South,  62  111.  175. 

This  being  wheat,  and  being  a  chattel  of 
the  same  nature  and  quality,  and  being 
mingled  and  undivided,  the  owner  of  any 
share  or  portion  thereof,  if  entitled  to  pos- 
session of  such  share,  might  maintain  re- 
plevin therefor. 

Young  V.  Miles,  20  Wis.  615;  Wattles 
V.  Dubois,  67  Mich.  313,  34  N.  W.  672; 
Inglebright  v.  Hammond,  19  Ohio,  337,  53 
Am.  Dec.  430;  Grimes  v.  Cannell,  23  Neb. 
187,  36  N.  W.  479;  Kaufmann  v.  Schill- 
ing, 58  Mo.  218;  Crapo  v.  Seybold,  36  Mich. 
444;  Sutherland  v.  Carter,  52  Mich.  471, 
18  N.  W.  223;  Fines  v.  Bolin,  36  Neb. 
621,  54  N.  W.  990;  EUingboe  v.  Brakken, 
36  Minn.  156,  30  N.  W.  659;  Cobbey,  Re- 
plevin,  2d  ed.  §  400;  Pitman  v.  Baum- 
stark,  63  Kan.  69,  64  Pac.  968;  Piazzek  v. 
White,  23  Kan.  621,  33  Am.  Rep.  211; 
Simpson  v.  De  Haven,  93  Ind.  411;  Freese 
V.  Arnold,  99  Mich.  13,  57  N.  W.  1038. 

E^divards,  C,  filed  the  following  opinion : 
The  parties  will  be  referred  to  as  plain- 
tiff and  defendant)  according  to  their  po- 
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sition  in  tbe  lower  court.  Tbia  action  was 
filed  in  the  district  court  of  Cotton  county 
by  the  plaintiff,  Otto  Coley,  to  recover  75 
acres  of  matured  wheat,  the  petition  being 
in  the  usual  form,  alleging  that  the  plain- 
tiff is  the  owner  and  entitled  to  immedi- 
ate possession,  and  fixing  the  value  at  $1,- 
500.  The  answer  is  a  general  denial.  Up- 
on the  trial  of  the  case  the  plaintiff  pre- 
sented evidence  to  the  effect  that  be  rent- 
ed the  land  on  which  the  wheat  was  raised 
from  one  Norvell,  and  paid  said  Norvell 
$40  for  a  part  of  the  land  already  pre- 
pared for  sowing,  and  agreed  to  pay  as 
rents  one  third  of  the  grain  at  the  thresh- 
er. The  evidence  further  showed  that 
Smith  Price,  a  brother-in-law  of  plaintiff, 
was  with  him  at  the  time  he  rented  the 
land,  assisted  in  sowing  the  wheat,  and, 
in  a  measure,  looked  after  the  same  for 
the  plaintiff.  The  evidence  also  showed 
that  a  part  of  the  wheat  was  resown,  and 
in  doing  this  Smith  Price  was  assisted  by 
Norvell,  the  owner  of  the  land.  The  seed 
wheat  for  the  second  sowing  was  bought 
from  one  Mr.  Ruke,  and  a  draft  drawn  on 
the  plaintiff,  Coley,  to  pay  for  same,  and 
also  to  pay  for  the  work  of  Norvell  in  re- 
seeding.  Plaintiff  returned  to  the  land  in 
ApriV,  and  learned  that  the  defendant,  De 
Spain,  was  claiming  the  wheat  by  purchase 
from  Norvell.  Plaintiff  then  informed  the 
defendant  that  he  had  not  sold  the  wheat 
nor  authorized  anyone  to  sell  it  for  him. 
Plaintiff  returned  in  the  early  part  of  June, 
and  was  forbidden  by  the  defendant  to  cut 
the  wheat,  and  same  was  harvested  by  the 
defendant.  Smith  Price,  the  brother-in-law 
of  plaintiff,  testified  substantially  to  the 
same  effect  as  the  plaintiff,  and  further  tes- 
tified that  he  never  had  any  interest  in 
the  crop,  that  he  had  not  sold  the  wheat  to 
Norvell,  and  had  never  received  any  pay- 
ment from  Norvell  for  the  wheat. 

The  evidence  on  the  part  of  the  defend- 
ant is  that  he  bought  the  wheat  from  the 
owner  of  the  land  (Norvell),  that  he  knew 
nothing  about  who  put  in  the  crop  of 
wheat,  and  had  fully  paid  for  the  same. 
The  owner  of  the  land  (Norvell)  testified 
that  he  rented  the  land  to  be  sown  in 
wheat  to  Smith  Price,  who  informed  him 
at  the  time  that  he  would  take  Coley  in  as 
a  partner;  that  he  received  a  check  for 
$40,  signed  by  Coley,  in  payment  for  labor 
in  preparing  a  portion  of  the  land  for 
wheat  prior  to  the  leasing;  that  later  on 
part  of  the  wheat  was  resown,  and  that 
upon  the  completion  of  the  second  sow^ 
ing  he  bought  the  entire  crop  from  Smith 
Price  for  the  sum  of  $120;  that  this  pur- 
chase payment  was  made  on  the  day  the 
second  sowing  was  finished  and  the  pay- 
ment made  in  money  at  the  house  ol  tile 
L.RJ^.1917C. 


witness  Norvell,  and  that  no  one  was  pre8« 
ent  except  Smith  Price  and  the  said  Nor- 
vell, and  no  receipt  or  memorandum  made, 
and  that  he  later  sold  the  crc^  to  the  de- 
fendant. 

In  rebuttal  the  plaintiff  offered  the  evi- 
dence of  the  wife  of  Smith  Price,  a  sister 
of  the  plaintiff,  that  she  was  with  her 
husband  at  the  time  he  was  at  the  place  of 
Norvell  upon  the  completion  of  the  second 
sowing  of  the  wheat,  and  that  Smith  Price 
was  not  in  the  house  of  Norvell  on  that 
occasion,  and  that  nothing  was  said  about 
selling  the  crop  of  wheat  at  that  time.  The 
witness  Smith  Price  was  recalled  and  testi- 
fied to  the  same  effect,  and  the  witness  D. 
A.  Ruke  testified  that  on  that  occasion  he 
saw  the  wife  of  Smith  Price  going  to  the 
h»me  of  Norvell  with  her  husband.  The 
verdict  of  the  jury  was  for  the  plaintiff. 

The  evidence  for  the  plaintiff  and  the  de- 
fendant in  several  material  particulars  is 
directly  contradictory  and  incapable  of  be- 
ing reconciled  upon  any  theory  which  will 
give  credence  to  the  witnesses  on  each  side. 
It  is  a  physical  impossibility  for  the  testi- 
mony of  both  Smith  Price  and  Norvell  to 
be  true,  and  it  is  impossible  for  them  to 
be  honestly  mistaken;  and  either  the  testi- 
mony of  Norvell  that  he  bought  the  wheat 
from  Price  and  paid  $120  in  cash  therefor, 
or  the  testimony  of  Price  that  he  did  not 
sell  the  wheat  to  Norvell  and  did  not  receive 
any  payment  therefor,  is  a  wicked  and  bor- 
rupt  perjury.  But  this  is  purely  an  issue 
of  fact,  and  was  for  the  jury.  They  saw 
the  witnesses,  observed  their  demeanor  and 
conduct  on  the  stand,  and  drew  their  own 
conclusions,  and  their  verdict  in  favor  of 
the  plaintiff  will  not  be  disturbed  upon  the 
weight  of  the  evidence. 

The  defendant,  however,  oontends,  as  a 
ground  for  reversal:  First,  that  replevin 
will  not  lie  for  an  undivided  interest  in  per- 
sonal property,  citing  numerous  authori- 
ties; but  this  position  is  not  tenable  under 
the  state  of  facts  here  developed.  Wheat 
in  the  shock  is  aubjeet  to  replevin.  Cobbey, 
Replevin,  2d  ed.  §  36.  And  where  a  tenant 
contracts  to  deliver  a  certain  portion  of  the 
crop  to  the  landlord  as  rent  he  is  entitled 
to  possession  of  the  entire  crop  in  order 
that  he  may  carry  out  his  lease  and  effect 
a  delivery  to  the  landlord  of  <me  third  of 
the  crop  due  him  when  threshed.  In  Cun- 
ningham V.  Baker,  84  Ind.  597,  the  court 
held:  "Where,  by  the  terms  of  a  lease,  the 
tenant  is  to  thresh  the  wheat  crop  and  de- 
liver to  the  landlord  a  certain  share  in  the 
bushel,  the  tenant  has  a  right  to  possess  the 
wheat  for  the  purpose  of  performing  his 
contract,  and  may  maintain  replevin  there- 
for" even  against  the  landlord. 

See  also  Reeves  y,  Hannan,  65  K.  J.  L. 
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249,  48  Atl.  1018;  Mouser  ▼.  Davis,  9  Ohio 
Dw,  Reprint)  2S7;  Kilpatrick  v.  Harper, 
119  Ala.  452,  24  So.  715;  Matlock  v.  Fry, 
16  Ind.  483. 

This  court,  in  the  case  of  Gvosdanovic  v. 
Harris,  a8  Okla.  787,  134  Pac.  28,  in  the 
third  syllabus  holds:  "Where  a  tenant  cul- 
tivates and  matures  a  crop  <o£  com  under 
a  rental  contract  providing  thai  he  shall 
pay  a  portion  of  the  crop  as  rents,  and 
shall  gather  same  and  deliver  to  the  land- 
lord his  rents  at  some  place  upon  the  prem- 
ises, or  at  some  other  place,  to  be  desig- 
nated by  him,  the  tenant  has  a  right  to  the 
possession  of  the  entire  crop  of  com  until 
the  same  is  gathered  and  divided,  and  can 
maintain  replevin  therelor." 

In  the  body  of  the  opinion  the  court  cites 
numerous  authorities  in  support  of  the 
holding. 

The  defendant  further  assigns  as  a 
ground  for  reversal  the  proposition  that  one 
partner  cannot  maintain  replevin  to  recov- 
er pofisession  of  partnership  property,  on 
the  theory  that  there  is  evidence  that  Price 
and  Coley  were  partners,  and  that  Xorvell 
afterwards  bought  the  crop  from  Price,  a 
partner,  and  that  Coley  cannot  thereafter 
replevin  the  wheat  sold  from  the  purchaser. 
Section  4448,  Revised  Laws  1010,  is  as  fol- 
lows: ''4448.  A  partner,  as  such,  has  not 
authority  to  do  any  of  the  following  acts, 
unless  his  copartners  have  wholly  aban- 
doned the  business  to  him,  or  are  incapable 
of  acting:  ...  To  dispose  of  the  whole 
of  the  partnership  property  at  once,  unless 
it  consists  entirely  of  merchandise." 

Under  the  theory  of  defendant  it  is  not 
contended  that  Coley,  as  a  partner  of  Price, 
who  sold  to  Norvell,  had  abandoned  or  was 
incapable  of  acting.  And  it  is  not  claimed 
that  Price  had  any  authority  to  dispose  of 
the  entire  partnership  property,  and  unless 
these  facts  exist,  even  under  the  theory  of 
the  defendant,  the  sale  by  Price  to  Norvell 
would  convey  only  his  interest  in  the  proper- 
ty. There  is  evidence  from  the  witness  Nor- 
vell himself  that  he  knew  of  the  partnership 
agreement  and  the  interest  of  Coley  in  the 
wheat  before  he  claims  to  have  purchased 
from  Price.  Hence,  if  there  was  a  partner- 
ship between  Price  and  Coley  the  sale  of 
the  entire  partnership  property  by  Price 
was  unauthorized.  The  supreme  court  of 
the  territory  of  Oklahoma,  in  the  case  of 
Phillips  V.  Thorp,  12  Okla.  617,  73  Pac.  268, 
held:  "An  unauthorized  sale  by  one  part- 
ner of  all  the  partnership  property  conveys 
to  the  purchaser  only  the  interest  of  the 
partner  selling,  where  the  purchaser  had 
knowledge  of  the  partnership  interest,  or  of 
facts  sufficient  to  put  an  ordinarily  prudent 
man  upon  inquiry.  The  copartners  in  such 
L.R.A.1917C. 


case  have  a  right  to  sue  for  and  recover 
from  such  purchaser  the  value  of  thm  iti- 
terest  in  the  partnership  property  wrong- 
fully converted  to  the  use  of  such  purchas- 
er through  such  unauthorized  sale." 

And  in  a  case  where  a  partner,  where  his 
copartner  has  not  abandoned  the  business 
nor  is  incapable  of  acting,  and  the  partner- 
ship is  not  dealing  in  merchandise,  without 
authority,  sells  all  of  the  partnership  prop- 
erty^  the  partnership  is  thereby  terminated, 
and  the  surviving  partner  is  entitled  to  the 
possession  of  the  entire  property.  Harkey 
V.  Tillman,  40  Ark.  551;  Bostick  v.  Brit- 
tain,  25  Ark.  482;  Miller  v.  Brigham,  50 
Cal.  615;  Horton's  Appeal,  13  Pa.  67; 
Smith  V.  Wood,  31  Md.  293;  Myers  v.  Moul- 
ton,  71  Cal.  498,  12  Pao.  505.  Compare  § 
2430,  2  Kerr's  Codes  (Cal.)  with  §  4448, 
Rev.  Laws  <Okla.)   1910. 

The  jury,  however,  by  their  verdict,  found 
that  the  plaintiff  waa  the  owner  of  two 
thirds  of  the  crop  of  wheat,  this  being  all 
l^e  interest  of  the  lessee,  the  interest  of  the 
lessor  being  the  remaining  one  third,  and 
heoce  found  against  the  contention  of  the 
defendant  that  there  was  a  partnership, 
and  the  verdict  ^f  the  jury  upon  this  point 
is  conclusive. 

The  further  contentions  ol  the  defendant 
are  that  the  court  erred  in  refusing  to  give 
certain  requests  for  instructions.  These  in- 
structions, in  part,  required  that  the  plain- 
tiff shall  be  the  exclusive  4>wner  of  the 
property  before  he  is  entitled  to  maintain 
the  action  in  replevin,  but  this  contention 
is  not  sound,  for  the  reason  that  the  right 
to  poBsesftion  might  eiust  independent  of 
the  exclusive  ownership,  as  held  in  the  c^se 
of  Gvosdanovic  v.  Harris,  supra,  wherein 
the  landlord  might  be  deemed  to  be  the  own- 
er of  a  certain  portion  of  the  crop,  and  yet 
the  tenant  would  be  entitled  to  possession 
of  the  entire  crop  for  the  purpose  of  fulfill- 
ing the  terms  of  his  lease.  Hence,  the  re- 
quested instructions  in  which  the  jury  are 
directed  to  return  a  verdict  for  the  defend- 
ant, unless  they  find  the  plaintiff  to  be  the 
exclusive  owner,  were  erroneous,  and  prop- 
erly refused  by  the  court.  The  defendant 
also  complains  of  certain  instructions  given 
to  the  jury,  but  we  have  carefully  examined 
the  charge  of  the  court,  and  on  the  whole 
believe  the  issues  were  fairly  submitted  to 
the  jury,  and  that  there  is  no  evidence  that 
would  warrant  a  reversal. 

The  cause  is  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  January  30, 
1917. 
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Annotation—-! 


of  tenant  or  cropper  to  maintain  replevin  for  crops. 


This  note  does  not  cover  the  question 
whether  crops  are  personalty  or  realty 
for  the  purpose  of  maintaining  replevin, 
neither  does  it  include  the  tenant's  right 
to  maintain  conversion. 

Generally,  as  to  replevin  for  undivided 
interest  in  personal  property,  see  anno- 
tation to  McDonald  v.  Bailey,  37  L.R.A. 
(N.8.)  267,  and  Thomas  v.  Armstrong, 
L.R.9.1916B,  1182. 

As  to  tenant's  or  cropper's  abandon- 
ment of  crop  as  affecting  rights  and 
interests  therein,  see  annotation  to 
Salley  v.  Cox,  46  L.R.A.(N.  S.)  53. 

The  decision  in  Db  Spain  v.  Colby, 
ante,  1111,  that  a  tenant  who  contracts  to 
deliver  a  part  of  the  crops  raised  as 
rent  is  entitled  to  the  possession  of  the 
entire  crop  in  order  that  he  may  carry 
out  the  conditions  of  his  lease  and  may 
maintain  replevin  for  it,  is  supported  by 
the  conclusion  in  other  cases: 

--Cunningham  v.  Baker  (1882)  84  Ind. 
597,  where  a  written  agreement  was 
entered  into  by  which  land  was  rented 
to  one  for  the  purpose  of  raising  a  crop 
in  consideration  of  a  delivery  of  half  of 
the  crop  at  the  time  of  threshing,  it  being 
held  that  the  tenant  was  entitled  to  the 
possession  of  the  crop  until  it  was 
threshed  and  divided; 

— Gvosdanovic  v.  Harris  (1913)  38 
Okla.  787,  134  Pac.  28,  where  one  rented 
land  from  the  owner  under  an  agreement 
to  plant  it  and  give  him  a  certain  part 
of  the  crop  grown; 

— Kaufmann  v.  Schilling  (1874)  58 
Mo.  218,  where  a  tenant  who  raised  oats 
under  an  agreement  to  deliver  one  half 
of  the  crop  to  the  landlord  brought  re- 
plevin for  his  portion  of  the  crop,  which 
was  all  of  the  same  quality,  and  had  been 
taken  possession  of  by  the  landlord ; 

—Reeves  v.  Hannan  (1900)  65  N.  J. 
L.  249,  48  Atl.  1018,  where  an  agreement 
between  the  plaintiff  and  the  defendant 
stating  that  the  latter  demised,  granted, 
and  farm-let  his  farm  to  the  former  for 
the  term  of  one  year  in  consideration  of 
one  half  of  the  crops  grown,  was  con- 
strued as  a  lease,  and  not  a  contract  for 
work  and  labor,  and  it  was  held  that  the 
crops  did  not  vest  in  the  parties  as  ten- 
ants in  common,  but  vested  solely  in  the 
tenant,  so  that  he  might  maintain  re- 
plevin for  a  crop  of  winter  wheat  which 
he  left  growing  when  he  vacated  the 
premises ; 

— Kilpatrick    v.    Harper    (1898)    119 

Ala.  452,  24  So.  715,  where  an  agreement 

by  which  the    defendant    undertooJk   to 
L.RA.1917C. 


furnish  land  and  pay  for  one  third  of  the 
fertilizer  used,  if  any,  and  the  plaintiff 
was  to  cultivate  the  crop,  furnish  the 
mules  and  farming  implements,  and  give 
the  defendant  one  third  of  the  crop  for 
the  rent  of  the  place,  was  held  to  create 
the  relation  of  landlord  and  tenant,  and 
the  property  in  the  crop  after  it  had 
been  raised  was  held  to  be  in  the  tenant, 
so  that  he  might  recover  his  part,  which 
the  landlord  had  taken. 

And  where  land  is  let  to  one  upon  his 
undertaking  to  farm  it  and  deliver  one 
half  of  the  crop  to  the  owner  of  the  land, 
who,  in  the  division  of  the  crop,  by  mis- 
take, receives  more  than  his  share,  re- 
plevin may  be  maintained  by  the  tenant 
for  the  amount  to  which  he  is  entitled, 
since  he  had  the  rightful  possession  of 
all  of  the  crop,  and  a  mistake  in  its 
division  did  not  devest  him  of  his  owner- 
ship or  right.  Freese  v.  Arnold  (1894) 
99  Mich.  13,  57  N.  W.  1038. 

To  entitle  one  to  maintain  replevin, 
his  right  to  the  possession  of  the  prop- 
erty most  be  exclusive,  but  under  the 
facts  in  some  cases  the  parties  have  been 
held  tenants  in  common,  so  that  one  ten- 
ant could  not  maintain  replevin  against 
the  other  for  the  undivided  crop.  This 
was  the  result  reached  in  the  following 
cases: 

— Gossett  V.  Drydale  (1892)  48  Ma 
App.  430,  holding  that  a  tenant  who 
rents  land  under  an  agreement  for  two 
thirds  of  the  crop  is  a  tenant  in  common 
with  his  landlord  of  the  crop,  and  can- 
not maintain  replevin  for  his  portion  of 
the  crop; 

— Schmoll  V,  Myers  (1910)  21  Pa. 
Dist.  B.  15,  where  one  had  raised  a  crop 
of  tobacco  on  the  defendant's  land  under 
an  agreement  that  the  latter  was  to  plow 
the  land  and  furnish  the  plants  and  the 
other  was  to  do  the  remainder  of  the 
work  and  prepare  the  crop  for  market, 
and  the  crop  had  never  been  divided  and 
was  still  in  bulk  in  the  landowner's  pos- 
session ; 

—Adams  v.  Thornton  (1905)  7  OaL 
Unrep.  219,  82  Pac.  215,  where  the  de- 
fendant agreed  that  he  would  let  the 
plaintiff  a  house  and  furnish  implements, 
horses,  wagons,  feed,  spraying  materials  • 
for  spraying  the  fruit  trees,  and  ma- 
terials for  curing  and  marketing  the 
fruit,  and  the  plaintiff  undertook  to  eaie 
for  the  orchard,  pick  the  fruit,  and  pre- 
pare it  for  market,  and  it  was  held  that 
the  agreement  was  a  cropping  contract, 
and  that  the  parties  were  ootenants  of 
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the  fruits  raised  during  the  time  of  the 
contract,  each  having  an  equal  right  to 
the  possession  of  the  whole; 

—Usry  V.  Rainwater  (1869)  40  Ga. 
328,  where  two  persons  farmed  together, 
each  paying  half  the  expenses  and  being 
entitled  to  half  the  crop,  gathered  corn^ 
shucked  it,  and  separated  it  into  equal 
parts^  and  placed  it  in  different  cribs, 
and  each  party  had  a  key  to  a  distinct 
crib  and  fed  his  stock  therefrom,  and  it 
was  held  that  there  had  been  no  final 
division  and  that  the  com  belonged  to 
the  partnership,  and  that  one  of  the  part- 
ners or  croppers  could  not  maintain  re- 
plevin against  the  other,  the  possession 
of  one  being  the  possession  of  both. 

It  does  not  appear  in  Hoeffer  v.  Agee 
(1897)  9  Colo.  App.  189,  47  Pac.  973, 
whether  the  plaintiff  in  an  action  of  re- 
ple\'in  to  recover  an  undivided  one  half 
of  alfalfa  in  a  stack  was  a  tenant  or 
not,  but  it  was  held  in  that  case  that 
replevin  could  not  be  maintained  on  the 
ground  that  the  plaintiff  was  not  en- 
titled to  the  exclusive  possession. 

In  Jones  v.  Dodge  (1875)  61  Mo.  368, 
a  purchaser  from  a  tenant  who  raised 
corn  under  an  agreement  with  the  de- 
fendant to  give  him  a  fractional  part  of 
the  crop  was  held  not  entitled  to  main- 
tain the  statutory  action  of  replevin 
where  only  a  part  of  the  crop  had  been 
gathered  and  the  rest  was  standing  in 
the  field,  since  to  maintain  such  an  aetion 
the  property  must  be  susceptible  of  seiz- 
ure and  delivery  to  the  plaintiff. 

And  in  Ward  v.  Worthington  (1878) 
33  Ark.  830,  where  it  appeared  that  the 
plaintiff  cultivated  a  crop  of  cotton  on 
the  land  of  the  defendant  and  that  they 
hauled  it  together  to  a  gin  and  directed 
the  ginner  to  put  it  in  two  bales,  and  that 
it  was  put  in  two  bales,  into  one  of  which 
other  cotton  which  the  defendant  had 
brought  was  also  put,  and  both  were  re- 
moved by  the  defendant,  it  was  held"  that 
the  plaintiff  could  not  maintain  an  action 
of  replevin  for  his  half  of  the  crop  where 
it  had  never  been  divided,  and  it  was 
not  shown  that  the  bales  were  equal  in 
weight  or  value. 

In  Piazzek  v.  White  (1880)  23  Kan. 
621,  33  Am.  Rep.  211,  where  plaintiff  had 
rented  land  from  the  defendant  under  an 
agreement  by  which  he  was  entitled  to 
one  third  of  the  crop  raised,  and  the 
crop  was  divided,  and  after  the  plain- 
tiff's cribs  were  full  he  deposited  a  cer- 
tain number  of  bushels  in  the  defend- 
ant's crib  under  an  agreement  that  the 
same  amount  or  quantity  of  corn  of  like 
quality  should  be  measured  out  when- 
ever the  plaintiff  desired,  it  was  held 
L.R.A.1917C. 


that  the  plaintiff  continued  to  be  the 
owner  of  the  same  number  of  bushels  de- 
posited less  shrinkage,  and  that  the  de- 
fendant did  not  have  the  option  to  re- 
turn the  same  quantity  from  a  purchase 
of  other  corn,  and  that  the  plaintiff 
might  maintain  replevin  for  the  corn  de- 
posited. 

In  Huff  v.  Henry  (1894)  57  Mo.  App. 
341,  where  the  defendant  landowner  was  ' 
to  furnish  farming  implements,  etc.,  it 
was  doubtful  whether  the  relation  was 
that  of  landlord  and  tenant,  or  whether 
the  person  undertaking  to  raise  the  crop 
was  a  mere  cropper,  but  it  was  held  that 
replevin  might  be  maintained  for  the 
portion  of  the  crop  due  the  person  who 
raised  it  where  the  crop  was  matured 
and  standing  in  the  field,  and  the  land- 
owner had  set  off  to  the  sheriff  the  por- 
tion of  the  corn  due,  since  a  part  of  the 
crop  was  then  not  only  susceptible  of 
identification  so  as  to  be  seized  in  kind, 
but  was  separated  and  identified  by  the 
landowner  himself. 

In  Ellingboe  v.  Brakken  (1886)  36 
Minn.  156,  30  N.  W.  659,  a  mortgagor  of 
a  tenant  who  had  raised  a  crop  of  wheat, 
oats,  and  barley  upon  the  defendant's 
land  under  an  agreement  that  he  should 
receive  a  certain  fraction  of  the  crops 
for  his  services,  was  held  entitled  to 
maintain  the  statutory  action  of  re- 
plevin against  the  landowner  where  the 
tenant  had  performed  his  part  of  the 
agreement,  although  no  grain  had  been 
set  off  to  him,  since  the  property  sought 
was  a  certain  undivided  fractional  part 
of  a  certain  specified  quantity  of  prop- 
erty, uniform  in  quality  and  value  and 
susceptible  of  a  fair  and  equal  division 
by  measurement  or  weight. 

In  McKean  v,  Smoyer  (1893)  37  Neb. 
694,  56  N.  W.  492,  where  a  landowner 
leased  land  to  the  plaintiff  for  a  certain 
year,  and  he  farmed  the  ground  and 
raised  the  crop  which  he  sought  to  re- 
plevy from  the  defendant,  who  claimed 
the  crop  by  virtue  of  a  lease  from  the 
landowner  for  the  season  for  which  the 
crop  was  raised,  but  had  done  nothing 
towards  raising  the  crop,  although  he 
had,  after  it  was  planted,  brought  an 
action  of  forcible  detainer,  in  which  he 
recovered  judgment,  it  was  held  that  the 
plaintiff  was  the  owner  of  the  crop  and 
was  entitled  to  the  possession  thereof, 
and  entitled  to  maintain  replevin  against 
the  defendant. 

In  Yancey  v.  Bruce  (1913)  109  Ark. 
569,  160  S.  W.  863,  an  action  of  replevin 
for  a  crop  of  hay  which  was  claimed 
under  an  oral  lease,  an  instruction  was 
construed  to  mean  that  if  the  plaintiff 
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exercised  control  over  the  land,  produc- 
ing the  hay  for  the  year  during  which  it 
grew  with  the  acquiescence  and  consent 
of  the  defendants,  a  finding  for  the  plain- 
tLff  would  be  authorized,  and  this  in- 
struction was  held  correct,  and  a  finding 
that  the  plaintiff  was  a  tenant  from  year 
to  year  held  warranted  by  the  evidence. 
In  Bryant  v.  Dyer  (1902)  96  Mo. 
App.  465,  70  S.  W.  516,  it  was  held 
that  one  who  undertook  with  a  land- 
owner to  cut  a  lot  of  hay  for  one 
half  of  the  crop,  and  who,  after  the 
lot  had  been  divided  and  one  half  of  it  ^ 


selected  by  the  landowner,  cut  a  part  of 
the  hay  on  that  portion,  and  by  virtue 
of  an  agreement  with  the  landowner  left 
off  work  to  cut  another  crop,  could  not 
maintain  replevin  against  another  who 
cut  nearly  the  whole  of  the  remainder  of 
the  hay  under  an  agreement  with  the 
owner  of  one  half  of  it,  although  the 
plaintiff,  after  finishing  his  work,  re- 
turned and  cut  the  remainder  of  the  hay, 
since  under  such  circumstances  he  did 
not  show  title  and  right  to  immediate 
possession  of  the  hay.  J.  T.  W. 
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WILLIAM  N.  KELLER  et  al.,  Respts. 

D.  P.  LEA  et  al.,  Dfts. 

(88  Wash.  334,  153  Pac.  15.) 

Fixtures   — «   building     on     mortgaged 
property. 

1.  A  building  erected  on  poets  so  that  it 
can  he  removed  without  injury  to  the  free- 
liold,  after  the  execution  of  a  mortgage  on 
the  property,  is  not,  in  the  absence  of  a 
contract  permitting  it,  removable  by  the 
mortgagor  or  his  assignee,  although  the 
mortgage  is  a  mere  lien  on  the  property. 
For  oiktr  caaee,  aee  Fiatures,  V.  in  Dig. 

1-52  N.  8, 

Mortgage  -~  priority    over    mechanics* 
lien. 

2.  A  mechanics'  lien  is  siibject  to  a  prior 
mortgage,  where  the  statute  provides  that 
it  is  to  be  preferred  to  any  mortgage  which 
may  attach  subsequently  to  the  commence- 
ment of  the  work  under  which  the  lien  is 
claimed. 

For  other  eases,  aee  Mechanic^  Liens,  111, 
in  Dig.  1-52  N.  8. 

Mechanics'  lien  —  sale  of  hnlldlngs  free 
from  land. 

8.  A  statutory  provision  that,  if  the  title 
or  interest  in  land  upon  which  property 
subject  to  a  lien  is  situated  cannot  be  sub- 
jected to  the  lien,  the  court  may  order  its 
sale  and  removal  from  the  land,  does  not 
apply  to  a  building  erected  on  mortgaged 
land  so  as  to  permit  its  sale  to  satisfy  the 
lien  of  the  mechanics  against  the  claim  of 
the  mortgagee. 
For  other  cases,  see  Fixtures,  V.  in  Dig. 

1-52  N.  8, 

Same  —  priority  over  provision  for  at- 
torneys' fees. 

4.  Attorneys'  fees  provided  for  by  a  mort- 

Note.  —  As    to    mechanics'    liens    upon 
building  distinct  from  the  land,  see  anno- 
tation following  this  case,  post,  1119. 
L.R.A.1917C. 


gage  on  real  estate  cannot,  in  case  fore- 
closure becomes  necessary,  be  postponed  to 
mechanics'  Jiens  attaching  to  the  property 
after  the  mortgage  was  recorded,  on  the 
theory  that  they  did  not  accrue  until  after 
the  liens  attached. 

For  other  cases,  see  Mechanics*  Liens,  111, 
in  Dig.  ISB  N.  8. 

(November  29,  1915.) 

APPEAL  by  the  lien  claimants  from  a  de- 
cree of  the  Superior  Court  for  Pieree 
County  adjudging  their  liens  subordinate  to 
mortgage  liens  in  consolidated  actions 
brought  to  foreclose  mechanics'  and  ma- 
terialmen's liens,  and  to  foreclose  two  cer- 
tain mortgages.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  W.  Ijiieders,  for  appellants: 

The  mortgagor,  having  a  right  to  eoD- 
stmct  additional  structures  upon  the  real 
estate,  which  were  not  in  contemplation  at 
the  time  the  mortgage  was  made,  may  give 
persons  furnishing  the  material  and  the  la- 
bor a  lien  upon  the  structure  with  the  right 
of  removal,  and  this  would  bind  the  mort- 
gagee as  well  as  the  mortgagor. 

(xasaway  y.  Thomas,  56  Wash.  77,  105 
Pac.  168,  20  Ann.  Cas.  1337;  Hall  v.  Law 
Guarantee  &  T.  Soc.  22  Wash.  305,  79  Am. 
St.  Rep.  935,  60  Pac.  643;  Philadelphia 
Mortg.  &  T.  Co.  V.  Miller,  20  Wash.  607, 
44  L.R.A.  559,  72  Am.  St.  Rep.  138,  56 
Pac.  382;  German  Sav.  &  L.  Soc.  v.  Weber, 
16  Wash.  95,  38  L.R.A.  267,  47  Pac.  224; 
Chase  v.  Tacoma  Box  Co.  11  Wash.  377, 
39  Pac.  639. 

A  mortgage  is  a  contract  and  must  be 
construed  with  reference  to  what  the  con- 
tracting  parties    had    In   mind. 

Kelly  V.  Austin,  46  111.  156,  92  Am.  Dec. 
243;  27  Cyc.  1162;  Dubois  v.  Bowles,  30 
Colo.  44,  69  Pac.  1067;  Cooke  v.  Cooper, 
18  Or.  142,  7  L.RJ^.  273,  17  Am.  St.  Rep. 
709,  22   Pac.   946. 

If  the  mortgagee  desires  to  escape  the 
responsibility   of   paying  for   the   material 
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and  labor  performed  in  creating  the  etmi- 
tore,  he  should  not  be  allowed  to  elaim  the 
structure  without  assuming  the  responsi- 
bility  of  its  cost,  and  should  not  object  to 
its  removal,  or  if  he  does  object  to  its  re* 
moval  he  should  be  held  to  reimburse  the  la- 
boring man  and  materialman  to  the  extent 
to  which  his  security  was  enhanced  thereby. 

27  Cyc.  1266;  Gardner  v.  Biederichs,  41 
111.  158;  Zabriskie  v.  Greater  America  Ex- 
position Co.  67  Neb.  581,  62  L.R.A.  369,  93 
N.  W.  95S,  2  Ann.  Cas.  687;  Ambrose  Mfg. 
Co.  y.  Gapen,  22  Mo.  App.  397;  Mahon  v. 
Burerus,  9  K.  D.  57,  81  N.  W.  64. 

As  between  mortgagor  and  mortgagee  the 
attorney  fees  became  a  part  of  the  mort- 
gage, and  sprung  into  existence  upon  breach 
of  the  covenants  of  the  mortgage,  but  be- 
came payable  only  in  tibe  event  a  judgment 
was  taken. 

27  Cyc.  p.  24,  §  11;  Garret  t.  Adams,  — 
Tenn.  — ,  39  S.  W.  780. 

Mr.  John  S.  Gallagher,  for  respond* 
entsi 

Appellants'  liens  are  subsequent  to  prior 
mortgages  duly  recorded.  The  mortgages  of 
respondent  and  of  the  Fidelity  Bank  are 
prior  to  the  lien  claimants. 

Bell  T.  Groves,  20  Wash.  602,  56  Pac 
401. 

Bills,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  consolidation  of  two  separate 
actions  brought  respectively  to  foreclose 
certain  labor  and  materialmen's  liens  upon 
lots  17  and  18  in  block  11  of  Fletcher's 
Heights  addition  to  the  city  of  Tacoma,  and 
to  fbreclose  two  certain  mortgages  upon 
the  same  property*-  The  dominant  question 
is  as  to  the  order  of  priority  of  the  sev- 
eral liene  and  mortgages*  No  tiatcMsnt  of 
facts  is  presented.  The  following  is  ttaa 
substance  of  the  court's  findings  e.  * 

On  July  7,  1010,  D.  P.  Lea  and  Leta  M. 
Lea»  husband  and  wife,  being  tlMn  the  own- 
ers of  the  lots  in  question,  executed. and  de- 
livered to  W.  €.  Bergstrom  a  mortgage 
thereon  securing  notes  for  the  sum  of  $900. 
This  mortgage  was  recorded  in  the  office  of 
the  county  auditor  on  July  9,  1910.  On 
August  10,  1910)  Bergstrom  assigned  the 
notes  and  mortgage  to  William  N.  Keller. 
This  assignment  was  recorded  on  May  11, 
1914.  On  June  10,  1912,  Lea  and  wife  exe* 
cuted  and  delivered  to  the  Fidelity  Trust 
Company  a  second  mortgage  on  the  same 
premises  to  secure  a  note  for  $250.  This 
mortgage  was  recorded  on  July  29,  1912. 
Between  December  10,  1912,  and  December 
24,  1912,  £.  W.  Cutler  and  G.  S.  Graves, 
copartners  as  Cutler  k  Graves,  performed 
labor  for  Lea  and  wife  in  the  erection  of 
a  frame  building  on  tke  lots,  and  on  March 
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22,  1913,  filed  a  labor^s'  lien  6n  the  build- 
ing and  lots  for  $78.65.  Between  Decem- 
ber 10,  1912,  and  December  18,  1912,  thf 
Sixth  Avenue  Lumber  &  Fuel  Company  fur- 
nished building  material  to  Lea  and  wife 
for  the  construction  of  the  building,  and 
on  March  15,  1913,  filed  a  materialman's 
lien  on  the  premises  for  $130.66.  The  build- 
ing in  question  was  intended  for  a  moving 
picture  studio.  It  was  set  upon  posts,  and 
was  capable  of  removal  without  injury  to 
the  land  or  other  buildings  thereon.  There 
was  no  finding  that  the  building  was  a 
mere  impermanent  shed  or  temporary  struc- 
ture, or  that  at  the  time  of  its  erection 
there  was  any  intention  on  the  owner's 
part  to  remove  it,  or  any  contraei  with  the 
lien  claimants  or  anyone  else  that  it  might 
be  removed. 

The  court  further  found  that  there  is 
due  to  William  N.  Keller  upon  his  notes 
and  mortgage  from  Lea  and  wife  $1,078.- 
19  and  an  attorney's  fee  of  $107.80;  that 
tiiere  is  due  the  Fidelity  Trust  Company 
upon  its  note  and  mortgage  $269.50  and  an 
attorney's  fee  of  $26.95;  that  there  is  due 
Cutler  &  Graves  $80.30  and  $30  attorney's 
fee;  that  there  is  due  tiie  Sixth  Avenue 
Lumber  &  Fuel  Company  $145.19  and  an 
attorney's  fee  of  $40;  that  the  liens  of  the 
several  mortgagees  and  lien  claimants  for 
the  above  amounts  respectively  are  entitled 
to  rank  in  th6  following  order:  First,  1^a% 
of  William  N.  Keller;  second,  that  of  FI« 
delity  Trust  Company;  third,  that  of  Cut- 
ler &  Graves;  and,  fourth,  that  of  the  Sixth 
Avenue  lAunber  ft  Fuel  Company. 

Upon  appropriate  conclusions  of  law  the 
court  entered  a  decree  and  order  for  sale  of 
the  above^described  premises  and  an  appli- 
cation of  the  proceeds  in  accordance  with 
these  findings.  The  Hen  olatmants.  Cutler 
A  Graves  and  the  fuel  company,  have  ap' 
pealed. 

Appellants  contend  that  they  should  have 
been  accorded  a  first  and  second  lien  upon 
the  building  for  the  labor  and  materials 
furnished,  with  the  right  to  remove  it  from 
the  lots.  It  is  argued  that,  since  in  this 
state  a  mortgage  is  a  lien,  and  not  a  con- 
veyance with  a  defeasance,  the  mortgagors 
had  the  right  to  construct  on  the  lots  ad- 
ditional buildings  which  were  not  in  con- 
templation of  the  parties  when  th^  mort- 
gage was  given,  and  to  make  a  contract 
with  third  persons  giving  a  lien  on  the 
building  with  the  right  of  removal,  since 
this  can  be  done  without  injury  to  tho 
land.  It  may  be  assumed^  without  so  de- 
ciding, that  had  theve  been  any  such  con- 
tract with  the  appellants  made  by  the 
mortgagors  with  the  knowledge  and  acqui- 
escence of  the  mortgagees,  the  asserted  right! 
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of  lien   and  removal  would  exist.     Such, 
however,  is  not  the  ease  hefore  us. 

As  a  general  rule,  structures  of  a  perma- 
nent character  erected  on  land  by  the  own- 
er in  fee  simple  are  presumed  to  be  built 
for  the  purpose  of  improving  the  land  and 
to  become  a  part  of  the  realty,  in  the  ab- 
sence of  evidence  of  a  contemporaneous  con- 
trary intention. 

''Buildings,  unless  of  a  very  light  con- 
struction, and  fences,  are  usually  regarded 
as  placed  on  the  land  for  its  permanent 
improvement,  and  so  to  be  considered  as  a 
part  thereof."  1  Ti£fany,  Real  Prop.  § 
234,  p.  541. 

"Prima  facie  all  buildings,  and  especially 
dwelling  houses,  belong  to  the  owner  of  the 
land  on  which  they  stand  as  part  of  the 
realty;  and  the  burden  of  proof  is  upon 
those  who  claim  that  they  are  personal 
property  to  show  that  they  retain  that  char- 
acter." Ewell,  Fixtures,  2d  ed.  p.  102; 
Lipsky  V.  Borgmann,  52  Wis.  256,  38  Am. 
Rep.  735,  9  N.  W.  158;  Indianapolis  D.  & 
W.  R.  Co.  V.  First  Nat.  Bank,  134  Ind.  127, 
33  N.  E.  679;  Doscher  v.  Blackiston,  7  Or. 
143;  Chatterton  v.  Saul,  16  111.  149. 

When  buildings  are  placed  by  the  abso- 
lute owner  of  land  on  which  they  rest,  their 
quality  of  removability  without  injury  to 
the  freehold  is  not  usually  a  factor  of  con- 
trolling importance  as  between  mortgagor 
and  mortgagee  (Rowland  v.  Sworts,  43  N. 
y.  S.  R.  961,  17  N.  Y.  Supp.  399),  though 
it  may  be  as  between  landlord  and  tenant 
or  licensor  and  licensee. 

"Fully  as  much  importance  is  attached  to 
the  relation  of  the  party  making  the  an- 
nexation to  the  land  and  the  permanency 
and  habitual  character  of  the  annexation  as 
is  paid  to  the  manner  or  form  of  the  fas- 
tening. When  the  absolute  owner  of  land, 
for  the  better  use  of  his  land,  erects  prop- 
erty upon,  or  attaches  it  to,  the  freehold, 
it  will  go  to  his  heir,  or  pass  by  deed  to 
his  grantee,  and  the  same  general  rule  ap- 
plies between  mortgagor  and  mortgagee, 
but  as  between  landlord  and  tenant  and 
licensor  and  licensee  this  rule  is  relaxed, 
with  a  view  to  the  encouragement  of  me- 
chanical and  agricultural  pursuits."  Tiede- 
man,  Real  Prop.  3d  ed.  §  17,  p.  23. 

Though  the  rule  has  become  much  relaxed 
as  between  landlord  and  tenant,  especially 
as  to  the  things  afSxed  for  the  purposes 
of  trade,  manufacture,  or  agriculture,  the 
same  strict  rule  which  applies  as  between 
heirs  and  executors  applies  as  between  vend- 
or and  vendee,  and  mortgagor  and  mort- 
gagee, unless  excepted  in  express  terms  from 
the  conveyance  or  mortgage.  Sands  v. 
Pfeiffer,  10  Cal.  258,  264.  This  is  true 
though  the  additions  were  made  after  the 
mortgage  was  executed. 
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"The  rule  is  familiar  that  all  improve- 
ments placed  on  real  estate  by  the  owner 
when  it  is  encumbered  inures  to  the  se- 
curity or  benefit  of  the  holder  of  the  encum- 
brance. They  cannot  be  separated,  when 
they  savor  of  the  realty,  from  the  land, 
nor  can  their  value  be  claimed  as  against 
the  lien,  but  are  held  to  be  subject  to  it." 
Baird  v.  Jackson,  98  IlL  78,  8S;  see  also 
Wood  v.  Whelen,  93  111.  153;  Woodham  v. 
First  Nat.  Bank,  48  Minn.  67,  68,  31  Am. 
St.  Rep.  622,  50  N.  W.  1015;  Leland  v. 
Qassett,  17  Vt.  403. 

It  seems  to  us  illogical  to  assume  that 
this  rule  is  relaxed  by  reason  of  the  fact 
that  a  mortgage  ia  this  state  is  a  lien, 
and  not  a  conveyance  with  a  defeasance. 
It  is  a  lien  upon  the  real  estate.  Things 
becoming  in  law  a  part  of  the  real  estate 
are  therefore  essentially  subject  to  the  lien 
of  the  mortgage.  The  essence  of  the  con- 
tract can  hardly  be  changed  by  the  mere 
form  which  the  contract  takes. 

"An  equitable  mortgagee  has  the  same 
right  to  hold  fixtures  as  part  of  his  security 
that  a  legal  mortgagee  has."  1  Jones, 
Mortg.  6th  ed.  §  437. 

As  before  stated,  the  evidence  is  not  be- 
fore us.  There  was  no  finding  that  the 
mortgages  excepted  from  their  operation 
buildings  of  any  kind  subsequently  to  be 
erected  cm  the  lots;  nor  is  there  any  finding 
that  the  mortgagors,  Lea  and  wife,  ever 
agreed  with  the  appellants  here  that  the 
building  should  not  become  part  of  the 
realty,  but  should  be  considered  personal 
property.  These  appellants  must  there- 
fore rest  solely  upon  their  rights  as  statu- 
tory lien  claimants.  The  statute  (Rem. 
&  Bal.  Code,  §  1132)  provides:  "The  liens 
created  by  thia  chapter  are  preferred  to  any 
lien,  mortgage,  or  other  eaoumbranee  which 
may  attach  subsequently  to  the  time  of  the 
commencement  of  the  performance  of  the 
labor,  or  the  furnishing  of  the  materials 
for  which  the  right  of  lien  is  given  by  this 
chapter,  and  are  also  preferred  to  any  lien, 
mortgage,  or  other  encumbrance  which  may 
have  attached  previously  to  that  time,  and 
which  was  not  filed  or  recorded  so  as  to  cre- 
ate constructive  notice  of  the  same  prior  to 
that  time,  and  of  which  the  lien  claimant 
had  no  notice." 

The  language  of  this  section  carries  the 
necessary  implication  that  the  lien  accorded 
to  mechanics  and  materialmen  is  subject 
to  the  lien  of  a  prior  mortgage  on  the  real 
estate  recorded  prior  to  the  commencement 
of  the  performance  of  the  labor  or  the  fur- 
nishing of  the  material,  or  of  which  the  lien 
claimant  had  notice.  We  have  uniformly  so 
construed  it.  Home  Sav.  &  L.  Asso.  v.  Bur- 
ton, 20  Wash.  688,  56  Pac.  940;  Baker  y. 
Sinchiire,  22  Wash.  462,  61  Pac.  170;  Fitch 
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y.  Applegate,  24  Wash.  25,  33,  64  Pae. 
147;  A.  H.  Averill  Machinery  Co.  v.  All- 
britton,  61  Wash.  30,  97  Pac.  1082. 

The  appellants  urge  that,  under  §  1146, 
Rem.  k  Bal.  Code  (P.  C.  309,  §  87),  pro- 
viding that,  if  the  title  or  interest  in  land 
upon  which  the  property  subject  to  a  lien 
is  situated  cannot  be  subject  to  a  lien,  the 
court  may  order  the  sale  and  removal  from 
the  land  of  the  property  subjeet  to  the  lien 
to  satisfy  the  lien,  the  court  should  have 
ordered  a  sale  of  the  building  to  satisfy 
their  liens.  That  section  has  no  applica* 
tion  to  a  case  such  as  here  presented.  It  is 
clearly  intended  to  apply  to  cases  in  which 
the  work  was  performed  or  materials  fur- 
nished at  the  instance  of  a  person  owning 
less  than  the  fee  in  the  real  estate.  Bell 
v.  Groves,  20  Wash.  602,  605,  66  Pac.  *401. 

The  decisions  of  this  court  cited  by  the 
appellants  are  all  wide  of  the  ease  here  on 
the  facts. 

Gasaway  v.  Thomas,  56  Wash.  77,  105 
Pac.  168,  20  Ann.  Cas.  1337,  involved  min- 
ing machinery  used  for  prospecting,  be- 
longing to  the  purchaser  of  a  mine  under  a 
contract  subsequently  forfeited. 

Philadelphia  Mortg.  &  T.  Co.  v.  Miller, 
20  Wash.  607,  44  L.R.A.  669,  72  Am.  St. 
Rep.  138,  66  Pac.  382,  involved  mantels  of 
a  kind  carried  by  dealers  adaptive  to  any 
kind  of  house,  hot-water  heaters,  and  bath- 
tubs, all  readily  detachable  and  removable. 

Hall  V.  Law  Guarantee  &  T.  Soc.  22 
Wash.  306,  79  Am.  St.  Rep.  935,  60  Pac. 
643,  involved  electric  light  fixtures  and 
globes,  a  windmill,  a  hot-water  tank,  cur- 
tains, and  screens. 

In  German  Sav.  ft  L.  Soc.  v.  Weber,  16 
Wash.  96,  47  Pac.  224,  38  L.R.A.  267,  there 
was  a  special  agreement  that  the  things 
claimed  by  him  should  be  regarded  as  per- 


sonal property  belonging  to  the  material- 
nmn  until  paid  for. 

Chase  v.  Tacoma  Box  Co.  11  Wash.  377, 
39  Pac.  639,  involved  machinery  and  ap* 
paratUB  readily  removable,  and  not  designed 
as  a  part  of  the  buildings  where  used. 

In  the  case  here  the  sole  circumstance  re- 
lied upon  as  giving  the  building  the  charac- 
ter of  personal  property  is  the  practica- 
bility of  its  removal  without  injury  to  the 
freehold.  This,  in  the  absence  of  any  agree- 
ment to  that  effect,  is  insufficient  under  the 
authorities  to  impress  that  character  upon 
the  building  as  in  favor  of  the  mortgagors. 
The  lien  claimants  under  the  statute  stand 
in  no  better  position. 

The  appellants  further  contend  that  the 
lien  of  the  mortgages,  in  so  far  as  the  pro- 
vision for  the  recovery  of  attorneys'  fees  is 
concerned,  must  be  postponed  to  the  liens 
for  labor  and  materials.  One  case  so  hold- 
ing is  cited.  Garrett  v.  Adams,  —  Tenn. 
— ,  38  S.  W.  730.  This  on  the  theory  that 
the  attorneys'  fees  arose  after  the  labor  and 
materials  were  furnished.  We  cannot  adopt 
this  view.  The  lien  for  the  fees  is  traceable 
to  the  mortgage  alone.  It  attached  as  a 
contingent  right  when  the  mOTtgage  was 
given.  The  same  course  of  reasoning  which 
would  postpone  the  lien  for  the  attorneys' 
fees  would  logically  have  the  same  effect  as 
to  interest  subsequently  aocruing,  and  would 
apply  equally  as  between  junior  and  senior 
mortgages.  The  statute  to  which  alone  the 
right  of  lien  is  referable  makes  the  lien 
subject  to  prior  recorded  mortgages  and  all 
that  they  are  given  to  secure. 

The  findings  of  the  trial  court  sustain 
the  decree. 

It  is  affirmed. 

Morris,  Ch.  J.,  and  Mount  and  Ohad- 
wlck,  JJ.,  concur. 
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III.  In  general,   1120. 
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joining  land,  1121. 
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land,  1121. 
VII.  Erection  upon  homestead  lands, 
1121. 

I.  Scope* 

The  earlier  cases  on  this  question  are 
discussed  in  the  note  to  Zabriskie  v. 
Greater  America  Exposition  Co.  62 
L.R.A.  369.  See  that  note  for  scope  of 
discussion. 
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VIII»  Erection  upon  leasehold  estates, 
1121. 
IX.  Erection  hp  vendee  of  tfee  land 
under  a  contract  of  purchase, 
1122. 
X.  Erection    upon    land    vested    in 
third  parties  by  deed  of  trust, 
1123. 
XI.  Failure  of  description  of  the  land 
in  affidavit  of  claim,  1123. 


II.  Introduction. 

As  stated  in  the  earlier  note,  the  right 
to  a  mechanics'  lien  is  a  statutory  right. 
It  has  been  held,  however,  in  Kentucky 
(see  Maynard  v.  Columbus,  infra,  IV.) 
that,  although  the  eontractor  is  not  en- 
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titled  to  the  statntory  lien,  he  may  be 
given  an  equitable  lien.  But  this  is  an 
unusual  theory.  The  right  to  the  lien 
must  be  conferred  by  statute  or  it  does 
not  exist  according  to  the  general  theory. 

The  power  of  lessee  or  vendee  to  sub- 
ject owner's  interest  to  a  mechanics' 
lien  is  discussed  in  the  note  to  Belnap 
V.  Condon,  23  L.R.A.(N.S.)  60L 

Agreement  between  landlord  and  ten- 
ant as  to  removal  of  fixtures  and  im- 
provements by  latter  as  affecting  third 
person  claiming  a  mechanics'  lien  is  the 
subject  of  a  note  to  Horn  v.  Clark  Hard- 
ware Co.  45  L.R.A.(N.S.)  100. 

///.  In  general. 

Supplementing  note  in  62  Li.E.A.  p. 
369. 

It  is  held  in  Leaver  v.  Kilmer  (1905) 
71  N.  J.  L.  291,  59  AtL  643,  that  under 
the  Lien  Law  of  that  state  a  lien  cannot 
be  imposed  upon  a  building  except  in 
connection  with  some  estate  or  interest 
in  the  land  on  which  it  is  erected. 

A  building  was  held  subject  to  a  lien 
where  it  had  wrongfully  been  removed 
from  the  premises  upon  which  it  was  con- 
structed, without  the  consent  of  the  own- 
er or  of  the  lien  claimants^  in  Sanford 
V.  Kunkel  (1906)  30  Utah,  379,  85  Pac. 
863,  1012,  the  court  stating  that  such 
removal  does  not  discharge  the  building 
from  the  operation  of  the  lien. 

IV,  Erection  upon  land  of  a  stranger. 

Supplementing  note  in  62  L.B.A.  p. 
370. 

The  case  of  Gull  River  Lumber  Co.  v. 
Briggs  (1900)  9  N.  D.  485,  84  N.  W. 
349,  discussed  in  the  earlier  note,  was  fol- 
lowed in  the  subsequent  Federal  case  of 
Linden  Invest.  Co.  v.  Honstain  Bros.  Co. 
(1915)  136  C.  C.  A.  121,  221  Fed.  178, 
and  the  right  to  a  mechanics'  lien  denied, 
since  wh^re  it  did  not  appear  that  the 
defendant  in  the  suit  had  any  title,  lease- 
hold, or  other  estate  in  the  land  on 
which  the  building  was  situated,  and 
there  was  no  proof  that  there  were  any 
existing  liens  upon  the  land  or  the  build- 
ing when  the  contractor  furnished  the 
labor  and  materials  for  which  it  claimed 
a  lien. 

The  right  to  a  lien  was  denied  in  First 
Ave.  Coal  &  Lumber  Co.  v.  McWilson 
(1913)  182  Ala.  276,  62  So.  631,  where 
by  mistake  a  building  had  been  erected 
upon  the  lands  of  an  adjoining  owner, 
the  court  stating  that  ^^if  the  purchaser 
[of  the  material]  uses  the  material  in 
erecting  a  building  upon  the  land  of  an- 
other under  such  circumstances  as  to 
render  the  building  a  fixture,  and  there- 
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by  it  becomes  a  part  of  the  realty,  the 
owner  of  the  land  is  the  owner  of  the 
building,  and  the  lien  of  the  material- 
man cannot  attach  to  a  building  owned 
by  a  third  person,  and  in  which  the 
debtor  has  no  title  or  interest." 

On  the  contrary,  a  lien  upon  a  build- 
ing has  been  sustained  over  the  objec- 
tion '^that  no  lien  can  attach  to  a  build- 
ing permanently  resting  upon  land  un- 
less some  interest  in  the  real  property  is 
vested  in  the  person  who  causes  the  su- 
perstructure to  be  erected."  linck  v. 
Meikeljohn  (1905)  2  CaL  App.  506,  84 
Pac.  309.  The  court  states  that  ''it  is 
true  that,  where  a  building  is  construct- 
ed in  a  permanent  manner  upon  land,  it 
becomes  a  part  thereof,  bat  if  it  is  con- 
structed with  a  lien  thereon,  it  becomes 
a  part  of  such  land  subject  to  such  lien. 
It  would  be  grossly  inequitable  to  say 
that  one  who  may  elect  to  treat  a  struc- 
ture as  a  trespass  and  remove  it  may 
elect  to  retain  it  with  knowledge  that  it 
is  burdened  with  a  lien  and  yet  hold  it 
free  from  such  burden.  If  the  land- 
owner desires  to  avail  himself  of  the  in- 
cidental benefit  of  the  construction  made 
without  his  authority,  he  should  be  re- 
quired, in  common  honesty,  to  pay  liens 
thereon  occasioned  by  its  construction 
created  in  good  faith  without  knowledge 
that  the  erection  of  the  building  was  un- 
authorised." The  statute  controlling 
this  case  provided  for  ''a  lien  upon  the 
property  upon  which  they  (mechanics 
and  materialmen)  had  bestowed  labor  or 
furnished  materials."  The  court  relies 
upon  a  construction  put  upon  the  Me- 
chanics' Lien  Laws  of  the  state  by  the 
supreme  court  in  Humboldt  Lumber  Mill 
Co.  V.  Crisp  (1905)  146  CaL  686, 106  Am. 
St.  Rep.  75,  81  Pac.  30,  2  Ann.  Caa. 
811,  to  the  effect  that  the  intention  of 
the  legislature  was  to  make  the  lien  on 
the  building  the  principal  thing  and  the 
lien  upon  the  land  on  which  it  was  situ- 
ated an  incident  of  the  completion  of 
the  building. 

In  Maynard  ▼.  Columbus  (1912)  150 
Ky.  817, 150  S.  W.  1019,  where  a  trustee 
for  an  infant  owner  of  land  had  con- 
tracted in  her  own  name  for  the  erection 
of  a  house  upon  the  infant's  land,  the 
right  of  a  contractor  to  a  lien  as  pro- 
vided by  statute  is  denied  on  the  theory 
that  his  contract  was  not  made  with  the 
owner  of  the  land  or  with  an  authorized 
agent.  But  it  is  held  that,  although  the 
statute  does  not  give  the  contractor  a 
lien  upon  the  premises  for  the  improve- 
ment, equity  will  not  leave  him  without 
relief.  "It  will  not  permit  the  cestui  que 
trust  to  use  and  enjoy  the  house  without 
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paying  for  it  when  the  house  can  be  re- 
moved without  injury  to  the  lot.  Li 
such  a  case  it  is  proper  to  adjudge  the 
contractor  a  lien  on  the  improvements 
and  to  direct  a  sale  of  the  improvements 
apart  from  the  land.'' 

F.  Extension  of  erection  upon  adjoin- 
ing land. 

See  note  in  62  L.R.A.  at  page  373,  for 
cases  on  this  point. 

VI,  Srec^on   hy  Husband  upon  wife*s 

land. 

Supplementing  note  in  62  L.R.A.  p. 
374 

A  materialman  was  held  entitled  to  a 
lien  upon  a  house  which,  with  the  land 
upon  which  it  was  situated,  was  owned 
by  a  wife,  where  it  furnished  materials 
for" the  repair  and  construction  thereof 
under  a  contract  with  the  husband,  the 
wife  having  knowledge  that  the  material 
was  used  in  the  repair  and  construction 
of  her  house,  but  understanding  from 
her  husband  that  it  was  furnished  on  his 
individual  account  and  that  he  was  sole- 
ly liable  therefor  under  a  statute  provid- 
ing that,  ''if  such  house  ...  be 
.  .  .  repaired  at  the  instance  of  a  ten- 
ant, guardian,  or  other  person  not  the 
owner  of  the  land,  only  the  house  .  .  . 
shall  be  subject  to  such  lien."  The  court 
states  that  the  husband,  occupying  with 
the  wife  the  house  in  which  the  material 
was  placed,  is  such  a  ''person"  as  is  em- 
braced in  the  meaning  of  the  language 
of  the  statute.  Planters  Lumber  Co.  v. 
Tompkins  (1916)  111  Misa.  307,  71  So. 
565. 

Xiaiicl  held  by  entireties* 

In  Bauer  v.  Long  (1907)  147  Mich. 
351,  118  Am.  St.  Rep.  552,  110  N.  W. 
1059,  11  Ann.  Cas.  86,  there  was  held 
to  be  no  right  to  a  lien  upon  a  house 
with  power  to  sell  and  remove  it  under 
the  lien  proceedings,  where  the  house 
was  erected  upon  land  held  by  husband 
and  wife  as  tenants  by  the  entirety, 
under  a  contract  signed  by  the  husband 
alone.  This  decision  has  since  been  fol- 
lowed in  Frolich  v.  Blackstock  (1909) 
155  Mich.  604,  119  N.  W.  906,  and  Re- 
atrick  Lumber  Co.  v.  Wjnrembolski  (1910) 
164  Mich.  71,  128  N.  W.  1083,  although 
in  the  latter  case  the  husband  and  wife 
did  not  obtain  title  until  about  the  time 
that  delivery  of  the  materia]  began,  and 
although  the  premises  were  deeded  by 
the  husband  and  wife  to  a  trustee  to  se- 
cure a  loan  and  a  land  contract  given 
back  under  circumstances  which  ren- 
dered it  a  mortgage  only. 

See  Nold  v.  Ozenberger,  infra,  X. 
L.R.A.1917C.  71 


VII,  Erection  upon  homestead  lands. 

Supplementing  note  in  62  L.R.A.  p. 
375. 

Notwithstanding  some  changes  in  the 
Michigan  statutes  since  the  decision  in 
Jossman  v.  Rice  (1899)  121  Biich.  270, 
80  Am.  St.  Rep.  493,  80  N.  W.  25,  dis- 
cussed in  the  earlier  note,  the  decision 
in  that  ease  was  held  applicable,  and  a 
contractor  held  entitled  to  a  lien  upon  a 
building  erected  by  a  husband  upon  land 
which  he  held  under  an  oral  contract 
for  sale  under  circumstances  which  con* 
stituted  the  land  a  homestead,  the  court 
stating  that  the  changes  made  in  the 
statute  were  unimportant.  Holliday  v. 
Mathewson  (1906)  146  Mich.  336,  109 
N.  W.  669.  But  in  Bauer  v.  Long  (1907) 
147  Mich.  351,  118  Am.  St.  Rep.  552, 
110  N.  W.  1059,  11  Ann.  Caa  86,  this 
decision  was  held  inapplicable  since  the 
house  was  erected  upon  land  to  which 
the  husband  and  wife  had  legal  title,  the 
court  stating  that  in  the  Holliday  Case 
the  building  was  erected  upon  land  to 
whieh  the  defendant  at  the  time  of  its 
erection  held  no  title.  The  reason  for 
this  is  that  the  statute  gave  a  lien  upon 
a  building  if  the  building  was  upon  lands 
"to  which  the  person  contracting  for 
sneh  erection  has  no  legal  title.'' 

As  appears  from  the  earlier  note,  it 
was  formerly  held  in  North  Dakota  that 
a  mechanics'  lien  might  be  enforced 
against  a  building  erected  upon  home- 
stead land.  The  statute  of  this  state  was 
subsequently  changed,  and  under  this 
the  right  to  a  mechanics'  lien  upon  a 
building  separate  from  the  land  denied 
in  Gull  River  Lumber  Co.  v.  Briggs 
(1900)  9  N.  D.  485,  84  N.  W.  349,  a  case 
in  which  the  building  had  been  erected 
upon  the  land  of  a  stranger.  The  Gull 
River  Case,  however,  was  followed  in 
the  subsequent  case  of  Green  v.  Tenold 
(1905)  14  N.  D.  46,  116  Am.  St.  Rep. 
638,  103  N.  W.  398,  a  case  in  which  the 
building  was  erected  upon  homestead 
land,  it  was  there  held  that  no  mechan- 
ics' lien  could  be  had  upon  the  building 
separate  from  the  land. 

VIII.  Erection  upon  leasehold  estates. 

Supplementing  note  in  62  L.R.A.  p. 
375. 

In  Williamson  v.  Shank  (1908)  41  Ind. 
App.  513,  83  N.  E.  641,  a  materialman 
was  held  entitled  to  a  lien  and  the  fore- 
closure thereof,  against  a  house  erected 
for  one  who  held  the  land  as  tenant  at 
will  of  the  owner  thereof,  under  a  stat- 
ute providing  that  "all  persons  .  .  . 
furnishing  material  .  .  .  for  the  erec- 
tion   ...    of  any  house    .    .    .    may 
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have  a  lien  upon  the  house  and  upon  the 
interest  of  the  owner  of  the  land  on 
which  it  stands/'  the  court  stating  that 
this  statute  provides  first  for  a  lien 
upon  the  house,  and  second  for  one'*apon 
the  land. 

It  seems  that  the  statute  involved  in 
Carroll  Lumber  Co.  v.  Davis  (1913)  133 
La.  415,  63  So.  93,  expressly  gave  ma- 
terialmen liens  upon  buildings  for  which 
materials  were  furnished,  but  not  upon 
the  land  when  it  belonged  to  another 
person.  Under  this  statute  the  right  of 
a  materialman  to  a  lien  for  materials 
furnished  by  him  for  the  erection  of  a 
building  by  the  tenant  was  sustained 
against  the  landlord,  where  the  lien  was 
recorded  prior  to  the  time  that  the  build- 
ing passed  into  the  possession  of  the 
landlord  on  the  final  termination  of  the 
lease,  the  court  holding  that  thereby  it 
preceded  the  landlord's  privilege  for 
rent.  But  ui>on  rehearing,  the  court, 
while  not  denying  that  there  may  be  a 
lien  upon  the  buildings  apart  from  the 
land,  sustained  the  right  of  the  land- 
lord to  the  buildings  upon  the  theory 
that  she  was  the  owner  and  that,  even 
if  the  landlord's  claim  of  ownership 
were. to  fail,  the  claim  of  the  lessor's 
right  of  pledge  and  privilege  would  pre- 
vail because  of  the  failure  of  the  ma- 
terialman to  record  his  lien  within  the 
statutory  time. 

A  materialman  was  held  entitled  to  a 
lien  upon  the  interest  of  a  lessee  of  pub- 
lic land,  in  Cmtcher  v.  Lock  (1907)  19 
Okla.  246,  91  Pac.  895,  14  Ann.  Cas. 
1029.  The  lease  expressly  authorized 
the  removal  of  the  building  placed  on 
the  land  under  the  lease.  The  lien  here 
was  held  to  exist  against  the  interest  of 
the  lessee,  and  it  is  expressly  stated  that 
it  was  not  necessary  to  decide  whether  a 
lien  might  have  been  had  against  the 
building  alone.  A  statute  is  referred  to 
which  was  enacted  since  the  cause  of  ac- 
tion in  the  case  at  bar  accrued,  and  is 
stated  to  limit  the  lien  to  the  building 
and  improvements  alone  when  erected 
on  land  that  is  leased  and  unimproved. 

An  oil  well  derrick  and  leasehold  es- 
tate were  held  subject  to  a  mechanics' 
lien  in  Showalter  v.  Lowndes  (1904)  56 
W.  Va.  462,  49  S.  E.  448,  3  Ann.  Cas. 
1096.  ^ 

In  Heame  v.  Victoria  Lumber  Co. 
(1912)  131  La.  646,  60  So.  22,  infra,  IX., 
one  who  had  contracted  to  purchase  land 
and  had  proceeded  to  erect  a  building 
thereon  was  treated  as  a  tenant  at  will. 

A    statutory    provision    that    "every 

building  or  other  improvement  erected 

or  materials  furnished  according  to  the 
L.R.A.1917C. 


provisions  of  this  article  on  leased  or 
licensed  lots  or  land  shall  be  held  for 
the  debt  contracted  for  on  account  of 
the  same,  and  also  the  licensed  interest 
or  leasehold  term  for  such  lot  and  land 
on  which  the  same  is  erected,"  has  been 
held  to  authorize  a  mechanics'  lien  upon 
a  concentrating  plant  erected  at  a  mine 
for  a  licensee  with  a  right  to  remove  the 
machinery,  buildings,  and  improvements 
upon  which  the  lien  was  claimed,  al- 
though the  improvements  remained  per- 
sonal property  and  were  subject  to  sale 
under  execution  as  personal  property. 
Joplin  Supply  Co.  v.  West  (1910)  149 
Mo.  App.  78, 130  S.  W.  156. 

IX,  Erection    hy    vendee    of    the    land 
under  a  contract  of  purchase. 

Supplementing  note  in  62  L.BJL  p. 
380. 

A  materialman  was  held  entitled,  in 
Heame  v.  Victoria  Lumber  Co.  (1912) 
131  La.  646,  60  So.  22,  to  a  lien  upon  a 
house  erected  for  a  purchaser  before 
he  acquired  title  to  the  land,  as  against 
a  subsequent  purchaser  who  purchased 
upon  the  failure  of  the  first  purchaser 
to  complete  his  contract,  although  the 
improvements  were  regarded  as  having 
passed  to  the  subsequent  purchaser  by 
virtue  of  his  deed  to  the  land.  It  is 
stated  that  they  passed  to  him  burdened 
with  the  lien  there  was  on  them. 

The  decision  in  Sawyer-Austin  Lum- 
ber Co.  V.  Clark  (1899)  82  Ho.  App.  225, 
discussed  in  the  earlier  note,  and  sus- 
taining the  right  to  a  lien  upon  the  build- 
ing distinct  from  the  land,  was  subse- 
quently affirmed  by  the  supreme  court 
in  (1903)  172  Mo.  588,  73  S.  W.  137. 

A  materialman  who  fumidhed  mater- 
ials to  one  in  possession  of  land  under 
a  contract  of  purchase  was  held  entitled 
to  a  lien  upon  the  building  in  which  the 
materials  were  used,  although  before  the 
lien  was  foreclosed,  but  after  the  ma- 
terials were  furnished,  the  interest  of 
the  purchaser  in  the  land  was  defeated 
through  his  failure  to  comply  with  the 
terms  of  his  contract  of  purchase,  and 
although  a  removal  of  the  building  would 
result  in  some  injury  to  the  realty. 
Stritzel-Spaberg  Lumber  Co.  v.  Edwards 
(1914)  50  Mont.  49,  144  Pac.  772.  The 
statutes  governing  this  case  gave  the  ma- 
terialman a  lien  upon  "the  property" 
for  materials  furnished  for  any  build- 
ing, structure,  improvement,  etc.  By  a 
subsequent  section  the  lien  is  extended 
to  the  entire  lot  or  lots  upon  which  the 
building  or  improvement  is  situated,  pro- 
vided the  land  belongs  to  the  person  who 
causes  the  building  to  be  eonstraeted; 
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but  if  such  person  has  less  than  a  fee 
simple  estate  in  such  land,  then  only 
his  interest  therein  is  subject  to  the  lien. 
The  court  reviews  the  history  of  me- 
chanics' lien  legislation,  and  concludes 
that  the  lien  attaches  primarily  to  the 
building  in  the  construction  of  which 
the  materials  are  used;  that  this  being 
so  the  failure  of  the  builder's  title  to  the 
lot  upon  which  the  building  is  situated 
does  not  affect  the  lien  upon  the  build- 
ing. An  earlier  statute  expressly  gave 
the  lien  upon  the  building,  erection, 
bridge,  flume,  canal,  ditch,  etc.  The  law 
was  subsequently  codified  and  the  lien 
given  upon  "the  property"  upon  which 
the  work  or  labor  was  done  or  material 
furnished.  It  is  stated  that  no  change 
was  intended  to  be  made  by  the  codifica- 
tion. 

Materialmen  who  had  furnished  ma- 
terials for  a  building  erected  upon  land 
by  the  lessee  of  a  purchaser  of  the  land 
under  a  land  contract  were  held  entitled 
to  liens,  where  the  materials  were  not 
furnished  until  after  a  default  in  the 
payment  of  the  purchase  price  for  which 
the  vendor  might  declare  a  forfeiture, 
and  the  vendor  knew  the  materials  were 
being  furnished  for  the  building  by  par- 
ties who  honestly  believed  that  the  build- 
ing was  owned  by  the  lessee.  Bell  v. 
Groves  (1899)  20  Wash.  602,  56  Pac. 
401.  The  statutory  provisions  were  to 
the  effect  that  "when  for  any  reason  the 
title  or  interest  in  the  land  upon  which 
the  property  subject  to  the  lien  is  situ- 
ated cannot  be  subjected  to  the  lien,  the 
court  may  order  the  sale  and  removal 
from  the  land  of  the  property  subject  to 
the  lien  to  satisfy  the  lien."  It  was 
further  provided  that  "the  liens  created 
by  this  chapter  are  preferred  to  any  lien, 
mortgage,  or  other  encumbrance  which 
may  attach  subsequently  to  the  time  of 
the  commencement  of  the  performance 
of  the  labor,  or  the  furnishing  of  the 
materials  for  which  the  right  of  lien  is 
given,  .  .  .  and  are  also  preferred  to 
any  lien,  mortgage,  or  other  encum- 
brance which  may  have  attached  previ- 
ously to  that  time,  and  which  was  not 
filed  or  recorded  so  as  to  create  construc- 
tive notice  of  the  same  prior  to  that 
time,  and  of  which  the  lien  claimant  had 
no  notice."  The  court  states  that,  "even 
if  it  could  be  said  that  this  lien  attached 
under  the  conditions  of  this  agreement 
before  the  forfeiture  was  declared,  it 
seems  to  us  that,  under  the  last  pro- 
vision of  the  section  just  above  quoted, 
the  respondents'  liens  here  would  be  pre- 
served, for  this  encumbrance,  whatever 
it  may  be  termed,  had  not  been  recorded, ' 
L.RJL.1917C. 


and  we  do  not  think  that  the  fact  that 
the  legal  title  to  the  land  was  in  the  ap- 
pellant [the  vendor]  affects  the  construc- 
tion of  the  statute." 

X,  Erection  upon  land  vested  in  Uiird 

parties  by  deed  of  trust. 

Supplementing  note  in  62  L.R.A.  p. 
381. 

A  lien  upon  a  building  erected  upon 
mortgaged  land  was  sustained  in  Copper 
River  Lumber  Co.  v.  Clark  (1909)  5 
Alaska,  635,  where  the  building,  which 
had  been  erected  adjoining  another 
building  covered  by  the  mortgage,  could 
be  removed  without  injury  to  the  mort- 
gaged property  as  it  originally  existed. 
It  seems,  however,  that  a  statute  made 
all  liens  upon  any  building  preferred  to 
all  prior  liens,  mortgages,  or  other  en- 
cumbrances upon  the  land  upon  which 
the  building  was  situated  when  altered 
or  repaired,  and  expressly  provided  that 
in  enforcing  the  lien  the  building  might 
be  sold  separately  from  the  land. 

One  who  furnished  materials  under 
contract  with  a  husband  for  a  building 
erected  upon  land  held  by  husband  and 
wife  by  the  entirety  was  held  entitled  to 
a  lien  upon  the  wife's  interest  in  the 
building,  as  against  the  holders  of  trust 
deeds  subsequently  executed,  in  Nold  v. 
Ozenbei^er  (1911)  152  Ho.  App.  439, 
133  S.  W.  349.  The  governing  statute 
provided  that  liens  for  work  and  ma«. 
terial  shall  be  preferred  to  all  other  en- 
cumbrances which  may  be  attached  to 
or  upon  such  buildings  or  other  improve- 
ments subsequently  to  the  commence- 
ment of  such  buildings  or  improvements. 
Under  this  statute  it  is  stated  that  the 
beneficiaries  under  the  deeds  of  trust 
made  subsequently  to  the  commencement 
of.  the  improvements  took  their  estate 
subject  to  the  materialman's  right  to  a 
lien  against  such  improvements. 

See  Cutler  v.  Keller  (WadL)  ante, 
1116. 

XI,  Failure  of  description  of  the  land 

in  affidavit  of  claitn. 

Supplementing  note  in  62  L.R.A.  p. 
382. 

Some  statutes  provide  for  a  lien  upon 
the  building,  erection,  or  improvements, 
and  upon  the  land  belonging  to  the  own- 
er or  proprietor  on  which  they  are  situ- 
ated "to  the  extent  of  1  acre."  It  is 
further  prescribed  in  some  such  statutes 
that  a  description  of  the  property  upon 
which  the  lien  is  intended  to  apply  must 
appear,  so  that  it  may  be  identified.  Un- 
der such  a  statute  it  has  been  held  that 
if  the  description  of  the  acre  of  land  is 
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aot  definite  enough  to  sustain  a  lien 
thereon^  the  lien  may  be  had  upon  the 
building  alone.  Salter  v.  Goldbei^ 
(1907)  150  Ala.  511,  43  So.  571. 


See  Bedsole  v.  Peters  (1885)  79  Ala. 
133,  and  Turner  v.  Robbins  (1885)  78 
Ala.  592,  discussed  in  the  earlier  note. 

W,  A.  E. 


KANSAS  SCPRKME  COURT. 

ATCHISON,  TOPEKA,  k  SANTA  FE  RAIL- 
WAY  COMPANY,  Appt., 

V. 

F.  H.  STANNARD,  Doing  BiiBiness  under 
the  Firm  Name  of  F.  H.  Stannard  k  Com- 
pany. 

(99  Kan.  720,  162  Pac.  1176.) 

Carrier  —  freight  cliar^ea. 

1.  A  shipper  who  induces  a  railway  com- 
pany to  transport  a  shipment  of  freight  in 
interstate  commerce  is  liable  for  the  law- 
ful  freight  charges  thereon. 

For  other  cases,  see  Carriers,  III,  e,  in  Dig, 
1-52  N.  a. 

Same  ^  liability  of  oonsijcnor  —  cnstom. 

2.  Since  the  adoption  of  the  Interstate 
Commerce  Act  and  its  later  amendments,  it 
is  unavailing  as  a  defense  to  an  action  for 
the  charges  on  an  interstate  freight  ship- 
ment that  the  shipper  had  long  been  a  pat- 
ron of  the  railway  company  and  had  a  special 
understanding  and  custom  in  his  deal- 
inorg  with  the  company  whereby  the  carrier 
was  to  be  the  agent  of  the  consignee  as  to 
all  shipments  delivered  by  defendant,  and 
that  he  guaranteed  the  freight  charges  only 
upon  condition  that  he  should  be  promptly 
notified  by  the  carrier  if  any  consignee  re- 
fused to  accept  a  shipment  and  refused  to 
pay  the  freight  charges  thereon. 

For  other  cases,  see  Carriers,  III,  e,  in  Dig, 
:    1-52  K.  8. 

Same  ^  Talidity  of  special  a^eements. 

3.  All  special  arrangements,  agreements, 
customs,  and  understandings  between  in- 
dividual shippers  and  interstate  railroads, 
not  open  to  all  similar  shippers  on  equal 
terms,  nor  on  file  with  the  Interstate  Com- 
merce Commission,  nor  sanctioned  by  that 
tribunal,  are  void,  and  a  defense  to  an  action 
for  interstate  freight  charges  based  thereon 
is  subject  to  demurrer  or  motion  for  judg- 
ment. 

For  other  ca9e8,  see  Carriers,  IV,  o,  4>  ♦» 
Dig,  1-52  N.  8. 

(February  10,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Franklin  County 
in  defendant's  favor  in  an  action  brought 
to     recover     freight     charges    on     certain 

Headnotes  by  Dawson,  J. 

Note.  —  For  agreement  or  custom  of  car- 
rier to  notify  consignor  of  consignee's  re- 
fusal  to  aci-ept  goods   or  pay  freight,   see 
annotation  following  this  case,  post,  1127. 
L.R.A.1917C. 


nursery  stock  shipped  by  defendant.  Be- 
vcrscd. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  R.  Smith,  O.  J.  Wood, 
A.  A.  Scott,  and  Harlow  Hurley  for  ap- 
pellant. 

Mr.  Wilbur  S.  Jenks,  for  appellee: 

It  may  be  shown  by  parol  that  it  was 
understood  between  the  parties  that  the 
freight  should  be  paid  by  the  consignee. 

Barker  v.  Havens,  17  Johns.  234,  8  Am. 
Dec.  393;  Wayland  v.  Mosely,  5  Ala.  430, 
39  Am.  Dec.  335;  Union  Freight  R.  Co.  v. 
Winkley,  159  Mass.  133,  38  Am.  St.  Rep. 
398,  34  N.  E.  91. 

Dawson,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sued  for  the  freight  charges 
on  certain  nursery  stock  shipped  by  defend- 
ant from  Ottawa,  Kansas,  to  Chestnut  Hill, 
Pennsylvania,  consigned  to  the  Andora 
Xursery  Company.  The  latter  refused  to 
accept  the  shipment,  and  declined  to  pay 
the  freight  charges. 

The  defendant  filed  a  general  denial,  and 
answered  further  with  a  full  statement  of 
the  transaction : 

*That  the  plaintiff  received  such  ship- 
ment as  agent  for  the  said  consignee,  the 
Andora  Nursery  Company,  and  the  Andora 
Nursery  Company  became  primarily  liable 
for  the  payment  of  the  freight  upon  such 
shipment;  that  the  defendant  has  been  a 
patron  of  the  Atchison,  Topeka,  k  Sante  Fe 
Railway  Company  for  many  years,  and  it 
has  been  the  custom  and  understanding  be- 
tween the  plaintiff  and  the  defendant  for 
the  plaintiff  to  promptly  notify  this  de- 
fendant whenever  the  consignee  refused  to 
accept  or  pay  the  freight  on  shipments,  and 
such  was  the  contract  between  the  plaintiff 
and  defendant  in  this  case,  implied  by  law 
and  the  general  custom  of  the  said  railway 
company,  and  especially  the  general  custom 
and  understanding  between  the  plaintiff  and 
this  defendant;  that  by  reason  of  such 
agreement  this  defendant  guaranteed  the 
payment  of  the  freight  upon  such  shipment 
on  the  condition,  implied  by  the  long  course 
of  dealing  between  the  plaintiff  and  defend- 
ant and  the  general  custom  and  understand- 
ing of  the  parties  in  making  the  shipment, 
and  by  implication  of  law,  that  the  rail^^'ay 
company  should,  with  due  diligence,  notify 
this  defendant  in  case  such  freight  charges 
should  not  be  paid. 
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'fourth.  Defendant  says  that  such  Bhip- 
ment  was  made  on  or  about  the  dth  day  of 
April,  1912,  and  arrived  soon  after  at 
Chestnut  Hill,  Penngylyania,  that  the  said 
nine  boxes  of  trees  so  shipped  were  prop* 
erly  packed  and  were  in  good  condition  at 
that  time,  and  were  of  the  value  of  $200; 
that  the  Andora  Nursery  Company  refused 
to  accept  such  shipment;  that  the  plaintiff 
railway  and  its  connecting  lines  had  and 
retained  the  said  shipment  of  nursery  stock 
in  its  possession  and  had  valid  liens  there- 
on for  the  amount  of  its  freight  charges; 
that  the  plaintiff  and  its  connecting  lines 
might  have  then  sold  the  said  nursery  stock 
for  a  sufficient  amount  to  have  paid  such 
freight  charges,  or  if  said  plaintiff  or  its 
connecting  lines  or  agents  had  notified  this 
defendant  that  the  Andora  Nursery  Com- 
pany had  refused  such  shipment,  this  de- 
fendant could  have  sold  the  said  nursery 
stock  for  an  amount  in  excess  of  the  said 
freight  charges  of  the  plaintiff  and  its 
^connecting  lines.  Defendant  says,  however, 
that  the  said  plaintiff  and  its  connecting 
lines  made  no  effort  to  collect  such  freight 
charges  from  the  consignee,  but  retained 
said  shipment  of  nursery  stock  in  its  pos- 
•essioti  for  many  weeks  after  its  arrival 
at  Chestnut  Hill,  Pennsylvania,  and  after 
refusal  of  the  Andora  Nursery  Company  to 
receive  the  same  and  until  it  was  too  late 
to  plant  nursery  stock  for  that  season,  and 
the  said  nursery  stock  thereby  became  en- 
tirely worthless;  that  the  plaintiff  and  its 
connecting  lines  knew  the  nature  of  said  ship- 
ment; that  it  was  nursery  stock,  and  that 
the  same  would  become  valueless  if  it  was 
so  retained  by  it  without  notifying  this 
defendant;  that  it  has  not  been  possible  for 
this  defendant  to  collect  the  amount  of  said 
freight  charges  from  the  Andora  Nursery 
Company  at  any  time  since  receiving  notice 
from  the  plaintiff  that  such  freight  charges 
had  not  been  paid;  that  by  reason  of  all 
the  premises,  this  defendant  was  released 
from  any  guaranty  of  said  freight  charges 
or  any  liability  therefor." 

Plaintiff's  demurrer  and  its  motion  for 
judgment  on  the  pleadings  were  overruled, 
and  the  correctness  of  these  rulings  is  the 
subject  of  this  appeal. 

The  rights  and  liabilities  of  the  parties 
to  this  shipment  are  governed  by  Federal 
law  and  the  rules  promulgated  by  the  In- 
terstate Commerce  Commission.  We  find 
no  sanction  in  either  for  the  first  proposi- 
tion urged  in  defendant's  answer, — that  the 
railway  company  received  the  shipment  as 
the  agent  of  the  consignee,  and  that  the 
latter  is  primarily  liable  for  the  freight 
charges.  At  common  law,  the  relations  of 
the  carrier,  shipper,  and  consignee  were  i 
left  largely  to  their  private  agreements, 
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which  were  tisually  evidenced  by  their  bills 
of  lading  and  shipping  contracts.  Prior  to 
1887,  these  matters  had  received  little  leg- 
islative attention  from  Congress,  and  in 
dealing  with  controversies  arising  over  in- 
terstate shipments  the  courts  interpreted 
the  contracts  of  the  parties  and  generally 
applied  the  principles  of  the  common  ^aw. 

Since  the  adoption  of  the  Interstate  Com* 
merce  Act  of  1887,  however,  and  especially 
by  its  later  amendmeRts,  much  of  the  old 
law  and  many  of  the  old  decisions  have  been 
superseded.  Kirfoy  v.  Union  P.  R.  Co.  94 
Kan.  486,  489,  490,  L.R.A.1916E,  528,  146 
Pac  1183;  Union  P.  R.  Co.  v.  Public  Util- 
ities Commission,  95  Kan.  604,  618-620, 
P.U.R-1916D,  377,  148  Pac.  667.  Formerly 
the  defense  pleaded  in  this  case  might  be  a 
bar  to  plaintiff's  action.  It  is  otherwise 
now.  Before  the  plaintiff  could  enter  into 
an  understanding  with  the  defendant  to  re- 
ceive the  shipment  of  trees  as  the  agent  of 
the  consignee  and  to  look  primarily  to  the 
latter  for  its  compensation,  it  would  be 
necessary  for  the  railway  company  to 
promulgate  a  tariff  rule  to  that  effect  and 
to  file  that  mle  with  the  Interstate  Com- 
merce Commission.  Mollohan  v.  Atchison, 
T.  &  S.  F.  R.  Co.  97  Kan.  51,  56,  L.R.A.— , 
— ,  P.U.R.1916C,  537,  154  Pac.  248.  That 
body  might  approve  or  disapprove  the  rule. 
Nor  IS  it  likely  that  such  a  rule  would  be 
approved  unless  it  was  framed  in  terms 
applying  to  all  shippers  alike,  or  at  least 
applying  to  all  shippers  engaged  in  the  dis- 
tribution of  nursery  stock  in  some  general 
and  reasonable  classification  which  would 
not  offend  against  the  antidiscrimination 
features  of  the  Interstate  Commerce  Act. 

Section  3  of  the  Federal  Act,  in  part, 
reads:  "That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions 
of  this  act  to  make  or  give  any  undue  ot 
unreasonable  preference  or  advantage  to 
any  particular  person,  company,  firm,  cor- 
poration, or  locality,  or  any  particular 
description  of  traffic,  in  any  respect  what- 
soever," etc. 

Section  6  reads  in  part: 

"That  every  common  carrier  subject  to 
the  provisions  of  this  act  shall  file  with  the 
Commission  created  by  this  act 
schedules  showing  all  the  rates,  fares,  and 
charges  for  transportation.  .  .  .  The 
schedules  .  .  .  and  ...  all  priv- 
ileges or  facilities  granted  or  allowed  and 
any  rules  or  regulations  which  in  any  wise 
change,  affect,  or  determine  any  part  or 
the  aggregate  of  such  aforesaid  rates,  fares, 
and  charges,  or  the  value  of  the  service 
rendered  to  the  passenger,  shipper,  or  con- 
signee. .  .  .  The  provisions  of  this 
section  shall  apply  to  all  traffic,  transporta- 
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tloa,  and  facilitieB  defined  in  this  act. 
•    <    • 

"No  diange  shall  be  made  in  the  rates, 
faresi  and  charges  or  joint  rates,  fares,  and 
charges  which  have  been  filed  and  published 
by  any  common  carrier  in  compliance  with 
the  requirements  of  this  section,  except 
after  thirty  days'  notice  to  the  Commission 
and  to  the  public  published  as  aforesaid. 
■    ■    • 

"Every  common  carrier  subject  to  this 
act  shall  also  file  with  said  Commission 
copies  of  all  contracts,  agreements,  or  ar- 
rangements with  other  common  carriers  in 
relation  to  any  traffic  affected  by  the  pro- 
visions of  this  act  to  which  it  may  be  a 
party. 

"The  Commission  may  determine  and 
prescribe  the  form  in  which  the  schedules 
required  by  this  section  .  .  .  shall  be 
prepared  and  arranged  and  may  change  the 
form  from  time  to  time  as  shall  be  found 
expedient. 

"...  Nor  shall  any  carrier  charge 
or  demand  or  collect  or  receive  a  greater  or 
less  or  different  compensation  .  .  . 
than  the  rates,  fares,  and  pharges  which 
are  specified  in  the  tariff  .  .  .  refund 
or  remit  in  any  manner  or  by  any  device 
any  portion  of  the  rates,  fares,  and  charges 
so  specified,  nor  extend  to  any  shipper  or 
person  any  privileges  or  facilities  in  the 
transportation  of  passengers  or  property, 
except  such  as  are  specified  in  such  tariffs." 

24  Stat,  at  L.  chap.  104,  p.  379,  and 
amendments;  Comp.  Stat.  1916,  §  8563,  3 
Fed.  Stat.  Anno.  p.  813;  Fed.  Stat.  Anno. 
Supp.  1914,  p.  639. 

The  alleged  special  arrangements  between 
the  defendant  and  the  railway  company, 
whereby  the  latter  received  the  shipment 
as  agent  of  the  consignee,  and  that  the  de- 
fendant, through  an  understanding  and 
custom  of  many  years,  was  to  be  promptly 
notified  whenever  the  consignee  refused  to 
accept  shipments  and  pay  freight,  and  that 
it  was  by  reason  of  this  understanding  and 
custom  that  the  defendant  had  guaranteed 
the  freight,  etc., — all  these  matters  come 
fairly  under  the  ban  of  the  act  just  quoted. 
If  this  needs  to  be  made  still  more  clear, 
let  us  suppose  that  there  were  two  nursery 
firms  in  Ottawa,  Kansas,  the  defendant  and 
a  competitor,  and  that  both  shipped  trees 
far  and  wide  by  interstate  railroads,  and 
suppose  the  defendant's  competitor  had  no 
such  understandings  with  the  plaintiff  rail- 
way company  as  those  pleaded  in  defend- 
ant's answer.  In  such  case,  defendant's 
competitor  would  be  liable  for  the  freight 
on  all  shipments  refused  by  its  consignees 
while  the  defendant  would  be  exempt  under 
the  arrangements  pleaded  in  its  answer. 
Tills  would  amount  to  such  discrimination 
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and  favoritism  that  it  would  soon  drive 
the  defendant's  competitor  out  of  business. 
To  do  away  with  such  discrimination  and 
favoritism  was  one  of  the  chief  purposes  of 
the  Interstate  Commerce  Act. 

As  we  understand  the  interpretation  of 
the  Interstate  Commerce  Act  and  the  rules 
and  orders  promulgated  by  the  Interstate 
Commerce  Commission  pursuant  to  its 
terms,  a  railway  company  has  no  choice  but 
to  demand  the  freight  charges  from  the 
shipper  if  they  are  not  paid  by  the  con- 
signee, and  the  railway  company  is  required 
to  exhaust  its  legal  remedies  before  the 
unpaid  freight  charges  can  be  charged  off 
to  "Loss  and  G«.in." 

No.  314,  Conference  Rulings  of  the  In- 
terstate Commerce  Commission,  dated  May 
3,  1911  (Bulletin  No.  6),  issued  April  1, 
1913,  reads:  "The  law  requires  the  carrier 
to  collect  and  the  party  legally  responsiUe 
to  pay  the  lawfully  established  rates  with- 
out deviation  therefrom.  It  follows  that  it 
is  the  duty  of  carriers  to  exhaust  their* 
legal  remedies  in  order  the  collect  under- 
charges from  the  party  or  parties  legally 
responsible  therefor.  It  is  not  for  the 
Commission,  however,  to  determine  in  any 
case  which  party,  consignor  or  consignee  is 
legally  liable  for  the  undercharge,  that  be- 
ing a  question  determinable  only  by  a  court 
having  jurisdiction  and  upon  the  facts  of 
each  case."  Watkins,  Shippers  &  Carriers, 
2d  ed.  896. 

There  can  be  no  distinction  in  principle 
between  the  carrier's  duty  to  collect  an 
undercharge  and  its  duty  to  collect  the 
entire  charge. 

The  situation  of  the  railroad  is  not  un- 
like that  of  a  public  tax  collector.  If  a  tax 
is  not  paid,  a  tax  warrant  must  issue,  and 
the  processes  of  law  must  be  set  in  motion, 
one  after  another,  so  long  as  there  is  the 
slightest  chance  to  collect  it. 

Whether  the  shipper  or  the  consignee  is 
primarily  liable  between  themselves  for  the 
freight  charges  is  no  concern  of  the  rail- 
way company.  Since  the  shipper  is  the 
person  who  deals  with  the  railway  com- 
pany and  the  one  who  induces  the  carrier 
to  perform  the  transportation  service,  he 
is  liable  absolutely.  Portland  Flouring 
Mills  Co.  V.  British  &  F.  M,  Ins.  Co.  65 
C.  C.  A.  344,  130  Fed.  860;  Baltimore  & 
O.  S.  W.  R.  Co.  V.  New  Albany  Box  k 
Basket  Co.  48  Ind.  App.  647,  94  N.  £.  906, 
96  N.  E.  28;  Baltimore  &  O.  R.  Co.  v.  La 
Due,  128  App.  Div.  594,  698,  112  N.  Y. 
Supp.  964;  2  Moore,  Carr.  2d  ed.  669. 

The  consignee  is  liable  if  he  accepts  the 
shipment;  otherwise,  except  imder  special 
circumstances,  he  is  not.  If  by  chance  the 
consignee  is  also  the  shipper,  he  is  liable  of 
course,  and  the  same  would  be  true  if  the 
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oonsigiior  were  merely  the  agent  of  the  con^ 
rignee.  But  the  fact  that  he  is  the  con- 
signee as  well  as  the  shipper  is  not  the 
eofitrolUng  point.  It  rests  on  the  fact  that 
he  is  the  shipper. 

Even  the  latest  textbooks  on  this  general 
subject  must  be  read  in  the  light  of  recent 
Federal  legislation,  most  of  which  tends  to 
modify  the  textbook  doctrines,  yet  some  of 
them  are  still  helpful. 

In  4  R.  C.  L.  857,  it  is  said:  "Ordinarily 
a  carrier  has  the  right  to  look  for  his  com- 
pensation to  the  person  who  required  him 
to  perform  the  service  by  causing  the  goods 
to  be  delivered  to  hinii  for  transportation, 
and  that  person  is  generally,  of  course,  the 
shipper  named  in  the  bill  of  lading,  or  the 
consignor.  The  fact  that  the  latter  dbes 
not  own  the  goods  has  been  held  [im]  mate- 
rial, on  the  ground  that  the  carrier's  con- 
tract and  right  to  recover  his  freight  can- 
not be  made  to  depend  on  what  may  prove 
to  be  the  legal  effect  of  the  negotiations 
between  the  consignor  and  the  consignee 
on  the  title  to  .the  property  which  is  the 
subject  of  transportation.  Furthermore, 
even  though  there  is  a  stipulation  in  a  bill 
of  lading  providing  that  the  consignee  shall 
pay  the  freight,  that  does  not  of  itself  re- 
lieve the  consignor,  and  a  carrier  is  not 
bound  at  his  peril  to  enforce  the  payment 
of  freight  from  the  consignees." 

In  6  Cye.  600,  it  is  said:  "In  general  the 
consignor  with  whom  the  contract  of  ship- 
ment is  made  is  liable  under  the  contract 
for  the  charges  provided  for  therein.  And 
this  liability  exists  regardless  of  whether 
the  consignor  is  the  owner,  and  irrespective 
of  the  failure  of  the  carrier  to  collect 
freight  from  the  consignee.  In  general, 
also,  the  owner  of  the  goods  for  whose  ben« 
efit  and  under  whose  direction  they  are 
shipped  is  liable  for  the  freight.  As  the 
carrier  is  in  general  entitled  to  freight 
from  the  consignee  as  a  condition  of  deliv- 
ering the  goods,  the  consignee  who  actually 
receives  the  goods  is  liable  for  freight,  al- 
though it  may  not  have  been  exacted  before 
delivery." 


In  2  Hutchinson  on  Carriers,  3d  ed.  § 
810,  it  is  said:  "But  the  remedy  against 
the  consignee  is  not  exclusive,  although  he 
may  be  the  owner  of  the  goods.  ...  So 
far  as  the  carrier  is  concerned,  the  con- 
signee will  be  considered  as  merely  the 
agent  of  the  shipper  to  pay  the  freight,  and 
if  he  fails  to  pay  it,  the  party  who  has 
reposed  the  confidence  must  take  the  conse- 
quences of  the  breach  of  duty.  It  will  alter 
none  of  the  rights  of  the  carrier,  to  whom 
the  shipper  became  bound  for  the  freight 
as  soon  as  the  goods  were  delivered  for 
carriage;,  unless  the  carrier  has  entered  into 
a  naw  contract  with  the  consignee,  by  which 
he  may  forfeit  his  right  to  resort  to  the 
consignor." 

See  also  note  in  Ann.  Gas.  1916E,  378. 

The  fourth  paragraph  of  defendant's  an- 
swer admits  that  the  shipment  was  prompt- 
ly carried  to  destination.  The  loss  and 
damage  to  the  trees  arose  after  the  trans- 
portation had  been  properly  and  tiniely 
accomplished.  The  only  basis  for  charging 
the  railway  company  for  the  loss  and  dam- 
age-—as  a  set-off  if  such  it  be — rests  upon 
its  failure  to  notify  the  defendant  shipper 
that  the  consignee  had  refused  to  accept  the 
goods.  As  this  is  founded  on  the  special 
understanding  and  custom  between  the  rail- 
way company  and  the  defendant,  manifest- 
ly a  discriminatory  and  special  privilege 
if  it  existed,  it  is  no  defense  at  all. 

We  do  not  think  it  proper  to  decide  this 
lawsuit  on  the  technical  question  presented 
as  to^  the  sufficiency  of  the  bill  of  freight 
charges  attached  to  plaintiff's  petition,  nor 
on  the  want  of  a  verification  to  defendant's 
answer.  The  petition  alleged  all  the  perti- 
nent facts,  even  if  no  statement  of  account 
had  been  attached  to  it.  The  answer  also 
pleaded  all  the  pertinent  facts,  and  the 
pleaded  defense  to  the  action  was  insuffi- 
cient in  law  to  meet  it. 

This  requires  that  the  judgment  of  the 
District  Court  be  reversed,  with  instruc- 
tions to  sustain  the  demurrer  to  defendant's 
answer,  and  to  enter  judgment  on  the  plead- 
ings in  favor  of  plaintiff. 


Annotatioii — ^Agreement  or  custom  of  camer  to  notify  consignor  of  con- 
signee's r^usal  to  accept  goods  or  pay  freight. 


Atchison,  T.  &  S.  F.  R.  Co.  v.  Stan- 
KARD,  ante,  1124,  seems  to  be  the  only 
case  to  have  passed  upon  the  question  of 
the  validity  of  a  custom  or  special  agree- 
ment of  the  kind  above  outlined  as  af- 
fected by  its  discriminatory  character 
under  antidiscrimination  statutes. 

However,  there  are  a  few  cases  which 

have    involved    such    an    agreement    or 

custom  in  which  the  question  of  its  va- 
L.R.A.1917C. 


lidity  was  not  raised.  Thus,  in  Emerson 
V.  Chicago,  B.  &  Q.  R.  Co.  (1902)  120 
MinxL  84,  138  N.  W.  1026,  evidence  of  a 
custom  requiring  notice  of  nonacceptance 
was  admitted,  and  it  was  held  that  fail- 
are  to  comply  therewith  justified  a  find- 
ing that  the  carrier  was  negligent.  But 
a  contrary  conclusion  was  reached  in  the 
English  case  of  Hudson  v.  Baxendale 
(1857)  2  Hurlst.  &  N.  575, 167  Eng.  Re- 
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print,  237,  27  L.  J.  Exch.  N.  S.  93,  6 
Week.  Rep.  83,  wherein  the  trial  court 
refused  to  receive  evidence  of  a  usage 
of  carriers  to  give  notice  to  the  consignor 
of  a  refusal  by  the  consignee  to  receive 
goods  which  had  been  shipped,  but  in 
which,  upon  such  refusal,  the  consignee's 
counsel  did  not  press  the  evidence  or  ask 
to  take  a  note  of  the  objection,  in  conse- 
quence of  which  the  appellate  court  did 
not  pass  upon  the  point.  The  question  of 
a  carrier's  liability  for  failure  to  give 
the  shipper  notice  of  the  consignee's 
failure  to  take  the  goods,  in  accordance 
with  a  shown  **course  of  dealing,"  was 
raised  in  the  case  of  Gregg  v.  Illinois 
C.  R.  Co.  (1893)  147  lU.  550,  37  Am. 
St.  Rep.  238,  35  N.  E.  343,  but  the  court 
found  it  unnecessary  to  answer  ^me. 
In  Carrizzo  v.  New  York,  S.  &  W.  R.  Co. 
(1910)  66  Misc.  243,  123  N.  Y.  Supp. 
173^  where  the  carrier's  published 
schedules  expressly  provided  that  where 
'cars  were  not  released  in  the  forty- 
eight  hours  allowed  for  unloading,  or  car 
demurrage  would  not  be  paid,  the  "con- 
signor shall  be  promptly  notified,"  it  was 
held  that  it  was  the  carrier's  duty  to 
notify  the  consignor  of  the  consignee's 
refusal  to  accept  the  shipment.  This  de- 
cision, however,  was  reversed  in  (1911) 
145  App.  Div.  666,  129  N.  Y.  Supp.  914, 
upon  the  theory  that  under  the  facts  of 
the  case  it  was  error  to  charge  that  it 
was  the  carrier's  duty  to  notify  the 
shipper  within  a  reasonable  time  of  the 
situation,  the  court  saying  that  the  ques- 
tion whether  such  a  duty  existed  was  for 
the  jury.  The  "situation"  here  referred 
to  raised  a  question  as  to  whether  or  not 
the  carrier  had  afforded  the  consignee  an 
opportunity  to  unload,  its  refusal  to  ac- 
cept being  based  upon  an  alleged  failure 


of  duty  upon  the  part  of  the  earrier. 
Generally,  as  to  duty  of  carrier  to  give 
notice  before  selHng  goods  or  otherwise 
disposing  of  them  contrary  to  shipping 
directions,  see  note  to  Alabama  G.  S.  R. 
Co.  V.  McKenzie,  46  L.R.A.(N.S.)  18;  as 
to  necessity  of  notice  of  arrival  of  goods 
to  reduce  liability  of  carrier  to  that  of 
warehouseman,  see  notes  to  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Kelly,  17  L.R.A. 
691,  and  Poythress  v.  Durham  &  S.  R. 
Co.  18  L.R.A.(N.S.)  427;  and  as  to  ab- 
sence of  consignee,  lack  of  address,  or 
other  similar  circumstances  as  excusing 
performance  of  carrier's  *luty  to  give 
notice,  see  note  to  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Townes,  26  L.R.A.(N.S.)  672. 

The  following  annotations  also  throw 
some  light  upon  the  principles  applied  in 
the  Atchison,  T.  &  S.  F.  R.  Co.  Case: 
Liability  of  shipper  for  freight  and  de- 
murrage upon  refusal  of  consignee  to 
accept  goods, — Baltimore  &  0.  R.  Co.  v. 
Luella  Coal  &  Coke  Co.  52  L.R.A.(N.S.) 
398;  contracts  fixing  rates  other  than 
those  established  in  accordance  with  In- 
terstate Commerce  Act, — Atchison,  T.  & 
S.  F.  R.  Co.  V.  Bell,  38  L.R.A.(N.S.)  351, 
and  Armour  Packing  Co.  v.  United 
States,  14  L.R.A.(]Sr.S.)  400;  right  of 
carrier  to  discriminate  with  respect  to 
special  or  unusual  service, — State  ex  reL 
Ellis  v.  Atlantic  Coast  Line  R.  Co.  12 
L.R.A.(N.S.)  506;  right  of  carrier  to  re- 
cover difference  between  rate  charged 
shipper  and  proper  rate, — Central  R.  Co. 
V.  Mauser,  49  L.R.A,(N.S.)  92.  And  as 
to  whether  shipper's  common-law  right 
of  action  for  discrimination  by  carrier  is 
taken  away  by  statute  on  the  subject^  see 
note  to  Sullivan  v.  Minneapolis  &  R. 
River  R.  Co.  45  L.R.A.(N.S.)  612. 

G.  J.  C. 
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R.  D.   Smith,  Appt., 

V. 

J.  P.  DRISCOLL  et  al.,  Respts. 

(—  Wash.  — ,  162  Pac.  672.) 

Pleading  ^  ^vrong  designation  of  ac- 
tion —  effect. 

1.  A  complaint  which  sets  forth  a  cause 
of  action  is  not  demurrable  because  it  desig- 
nates the  action  by  a  wrong  name. 
For  other  cdses,  see  Pleading,  II.  d,  in  Dig. 

1-52  N.  8. 

Note.  —  As  to  liability  for  disclosing  con- 
fidential   communications,    see    annotation 
following  this  case,  post^  1131. 
L.R.A.1917C. 


Physician  —  liability  for  disclosini;  con- 
fidential information. 

2.  A  physician  is  not  liable  in  damages 
for  disclosing  on  the  witness  stand  infor- 
mation gained  while  in  p^'ofessional  at- 
tendance on  a  patient  if  the  testimony  was 
admissible  in  the  case  in  which  it  was  g^iven 
and  was  relevant  and  pertinent  to  the  is- 
sues or  was  admitted  by  the  court  over  ob- 
jections made  to  its  admissibility. 

For  other  cases,  see  Physicians  and  Stir- 
geonSf  II.  in  Dig.  1-52  y.  8. 

Pleading  ^  complaint  —  action  for 
disclosing  confidential  communica- 
tions. 

3.  A  complaint  in  an  action  to  recover 
damages  from  a  physician  for  disclosing 
confidential  communications  on  the  witness 
stand  must  show  that  the  testimony  was 
not  admissible  in  the  case,  was  not  relevant 
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or  pertinent  to  the  issues,  and  was  not 
given  in  obedience  to  a  direct  ruling  of  the 
court. 

For  other  cusea,  see  Pleading,  II.  I,  in  Dig. 
1-52  N.  8. 

(January  30,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Franklin  Coun- 
ty dismissing  an  action  brought  to  recover 
damages  for  alleged  wrongful  publication 
and  disclosure  of  confidential  information 
acquired  by  defendants  in  their  professional 
capacity.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Davis  A  Johnson,  for  appel- 
lant: 

Privileged  communications  and  confiden- 
tial matters  cannot  be  exposed  over  the 
objection  of  the  party  having  been  treated, 
even  though  the  physicians  appear  as  wit- 
nesses. 

Wharton  k  S.  Med.  Jur.  pp.  607,  608,  610, 
622,  §§  567,  569,  574. 

Messrs.  Drlsooll  A  lieonard,  for  re* 
spondents : 

Statements  made  by  witnesses  are  priv- 
ileged. 

Townshend,  Slander  &  Libel,  §  221; 
Houghton  T.  Humphries,  85  Wash.  50, 
L.R.A.1915E,  1051,  147  Pac.  641;  25  Cyc. 
381;  Cooper  v.  Phipps,  24  Or.  867,  22  L.R.A. 
836,  33  Pac.  985;  Miller  v.  Gust,  71  Wash. 
139,  127  Pac.  845;  Abbott  v.  National  Bank, 
20  Wash.  552,  56  Pac.  376 ;  Hollis  v.  Meux, 
69  Cal.  625,  68  Am.  Rep.  574,  11  Pac.  248. 

Webster,  J,  delivered  the  opinion  of  the 
court : 

Appellant  instituted  this  action  against 
respondents,  who  are  licensed  and  prac- 
tising physicians  and  surgeons,  to  recover 
damages  for  an  alleged  wrongful  publica- 
tion and  disclosure  of  confidential  informa- 
tion acquired  by  them  in  their  professional 
capacity.  From  a  judgment  upon  a  de- 
murrer to  the  complaint  dismissing  the 
action,  this  appeal  is  prosecuted. 

The  portion  of  the  complaint  necessary 
to  an  understanding  of  this  opinion  reads 
as  follows:  "That  on  or  about  the  11th  day 
of  March,  1916,  the  respondents  and  each 
of  them  slandered  the  plaintiff  as  follows; 
to  wit.  That  the  defendants  and  each  of 
them,  as  witnesses  in  the  case  entitled  F. 
P.  Leonard  v.  R.  D.  Smith,  in  justice  court 
in  and  for  Pasco  precinct,  Franklin  county, 
Washington,  before  A.  F.  Wehe,  justice, 
testified  over  the  timely  and  strenuous  ob- 
jection of  the  plaintiff  as  to  the  facts,  in- 
formation, and  communications  having 
corAe  to  their  knowledge  in  their  capacity 
as  physicians  and  surgeons,  having  been 
gained  in  attending  the  plaintiff,  such  in- 
L.R.A.1917C. 


formation  being  necessary  to  enable  the 
said  defendants  to  prescribe  for  the  plain- 
tiff; that  the  words  uttered  and  published 
by  the  defendant  while  so  testifying  and 
over  the  objections  of  the  plaintiff   were: 


» 


We  shall  not  go  into  the  question,  sug- 
gested in  respondents'  brief,  that  the  ac- 
tion is  improperly  designated  as  one  for 
slander.  If  the  facts  set  forth  in  the  com- 
plaint entitle  appellant  to  relief,  it  is 
wholly  immaterial  by  what  name  the  action 
is  called.  Neither  is  it  necessary  to  pursue 
at  length  the  inquiry  of  whether  a  cause  of 
action  lies  in  favor  of  a  patient  against  a 
physician  for  wrongfully  divulging  confi- 
dential communications.  For  the  purposes 
of  what  we  shall  say  it  will  be  assumed 
that,  for  so  palpable  a  wrong,  the  law  pro- 
vides a  remedy. 

As  we  view  the  record,  however,  this  case 
must  turn  on  a  question  of  pleading.  It 
affirmatively  appears  from  the  complaint 
that  the  statements  relied  upon  for  recov- 
ery in  this  case  were  made  by  respondents 
while  testifying  as  witnesses  in  the  trial 
of  a  cause  in  a  court  of  justice.  The  ques- 
tion presented,  therefore,  is  not  the  naked 
one  of  whether  a  physician  is  liable  in  dam- 
ages at  the  suit  of  a  patient  for  wrong- 
fully divulging  confidential  communica- 
tions; but  the  precise  question  is  this: 
Is  a  physician,  who,  while  testifying  as  a 
witness  in  the  course  of  a  judicial  pro- 
ceeding, discloses  confidential  communica- 
tions made  to  him,  or  professional  informa- 
tion acquired  by  him,  while  prescribing 
for  a  patient,  liable  in  damages  to  the 
patient  for  so  testifying?  This  question 
cannot  be  answered  categorically.  He  may 
or  he  may  not  be  liable,  depending  upon  the 
facts  of  the  particular  case.  While  we  have 
been  unable  to  find  any  cases  directly  in 
point,  the  applicable  principles  of  law  are 
not  difficult  to  discover.  To  the  ordinarv 
mind  it  would  seem  that  a  physician,  while 
testifying  in  a  court  of  justice,  is  in  the 
same  situation  as  any  other  witness,  and 
his  rights  and  liabilities  are  to  be  deter- 
mined by  the  same  legal  standards  that  are 
applied  to  a  witness  who  is  not  a  physician. 
We  can  Conceive  of  no  possible  reason  why 
the  protection  which  the  law,  in  the  inter- 
est of  a  due  administration  of  justice  and 
upon  considerations  of  sound  public  policy, 
places  about  witnesses  generally,  should  be 
denied  to  a  particular  witness  merely  be- 
cause he  is  a  physician.  If  this  immunity 
is  withdrawn  in  his  case,  surelv  the  situa- 
tion  of  the  physician  as  a  witness  is  not 
an  enviable  one.  If  he  is  interrogated,  and 
required  by  the  court  to  answer,  concerning 
confidential  communications  in  his  pro- 
fessional keeping,  and  does  so,  he  will  be 
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rewarded  for  his  obedience  to  the  law  by 
being  mulcted  in  damages  to  the  aggrieved 
patient.  If,  on  the  other  hand,  he  considers 
it  to  be  his  paramount  duty  to  preserve  in 
its  integrity  his  obligation  to  his  patient 
and  refuses  to  testify,  he  will  be  rewarded 
for  his  professional  loyalty  by  being  com- 
mitted to  jail.  Manifestly  no  such  bar- 
barous rule  would  be  tolerated  by  any 
system  of  civilized  jurisprudence. 

While  the  question  of  the  civil  liability 
of  a  witness  for  statements  made  by  him 
while  on  the  witness  stand  usually  arises  in 
cases  of  slander,  there  is  no  reason  to  be- 
lieve that  the  same  immunity  is  not  en- 
joyed by  a  physician  while  testifying, 
subject  to  this  qualification,  if  it  may  be 
said  to  be  such:  Where  a  lay  witness  is 
sought  to  be  held  liable  as  for  slaoider  for 
defamatory  utterances  made  by  him  while 
testifying  in  court,  in  addition  to  showing 
that  the  privilege  of  the  occasion  was 
abused,  it  must  also  be  shown  that  the 
statements  complained  of  were  false  and 
malicious;  while  in  an  action  against  a 
physician  for  divulging  confidential  in- 
formation when  testifying  in  the  course  of 
a  judicial  proceeding,  it  is  necessary  only 
to  show  that  the  privilege  of  the  witness 
was  abused.  This  qualification  is  not  based 
upon  any  difference  in  the  degree  of  pro- 
tection afiforded  witnesses,  but  arises  be- 
cause of  the  difiference  in  the  causes  of 
action  themselves.  We  must  look,  there- 
fore, to  the  cases  of  libel  and  slander  to 
ascertain  the  rule  of  immunity  from  civil 
liability  which  the  law  grants  to  witnesses 
generally.  And  the  rule  most  favorable  to 
appellant  is  the  one  clearly  stated  by  Chief 
Justice  Shaw  in  Hoar  v.  Wood,  3  Met.  193, 
in  this  language:  ''Then  we  take  the  rule 
to  be  well  settled  by  the  authorities  that 
words  spoken  in  the  course  of  judicial  pro- 
ceedings, though  they  are  such  as  impute 
crime  to  another,  and  therefore,  if  spoken 
elsewhere,  would  import  maMce  and  be  ac- 
tionable in  themselves,  are  not  actionable, 
if  they  are  applicable  and  pertinent  to  the 
subject  of  inquiry.  The  question,  therefore, 
in  such  cases,  is  not  whether  the  words 
spoken  are  true,  not  whether  they  are  ac- 
tionable in  themselves,  but  whether  they 
were  spoken  in  the  course  of  judicial  pro- 
ceedings, and  whether  they  were  relevant 
and  pertinent  to  the  cause  or  subject  of 
inquiry." 

This  statement  of  law  is  approved  and 
adopted  by  this  court  in  Abbott  v.  Nation- 
al Bank,  20  Wash.  552,  56  Pac.  376,  and 
Miller  v.  Gust,  71  Wash.  139,  127  Pac.  845. 
It  will  be  observed,  therefore,  that  the  lia- 
bility of  the  witness  generally  depends  upon 
whether  the  testimony  complained  of  was 
relevant  and  pertinent  to  the  issues  in  the 
case  in  which  the  witness  was  testifying. 
L.R^.1917C. 


If  it  was  relevant  and  pertinent,  he  is  not 
liable.  If  it  was  not,  he  is.  Logical  rel- 
evancy, however,  does  not  necessarily  ren- 
der proposed  testimony  admissible.  A 
physician  is  not  permitted  to  disclose  from 
the  witness  stand  the  communications  of 
his  patient  made  in  confidence  merely  be- 
cause the  information  would  be  relevant  and 
pertinent  to  the  issues  involved.  Before 
such  testimony  may  be  given,  it  also  must 
be  admissible  in  the  particular  case.  The 
important  issue,  therefore,  in  an  action 
against  a  physician  for  divulged  confiden- 
tial communications  while  testifying  in  the 
trial  of  a  case,  is  whether  the  testimony 
complained  of  was  admissible  in  the  case 
in  which  it  was  given  and  was  relevant  and 
pertinent  to  the  issues. 

Accompanying  this  rule,  it  is  held  that 
all  testimony  given  by  a  witness  in  the 
course  of  judicial  proceedings  is  prima 
facie  privileged.  This  rule  seems  to  arise 
out  of  the  presumption  of  regularity  which 
attaches  in  favor  of  judicial  proceedings. 
In  view  of  these  principles  of  substantive 
law,  this  case  falls  within  the  rule  of 
pleading  that  if  from  facts  affirmatively 
set  forth  a  presumption  of  law  arises,  the 
effect  of  which  would  be  to  bar  a  recovery, 
in  order  to  state  a  cause  of  action,  the  pre- 
sumption must  be  negatived.  Miller  v. 
Gust,  supra;  Cooper  v.  Phipps,  24  Or.  357, 
22  L.R.A.  836,  33  Pac.  985;  Liles  v.  Gaster, 
42  Ohio  St.  631;  Hutchinson  v.  Lewis,  75 
Ind.  65. 

The  complaint  here  does  not  set  forth 
the  nature  of  the  action  in  which  the  of- 
fending testimony  was  given,  nor  does  it 
state  what  the  issues  were,  nor  is  it  in  any 
manner  alleged  that  the  statements  com- 
plained of  were  not  admissible  in  the  case, 
or  were  not  relevant  and  material  to  the 
issues  w^hatever  they  may  have  been.  In 
short,  it  contains  no  allegations  negativing 
the  effect  of  the  presumption  of  nonliability. 
Not  only  does  the  complaint  fail  to  negative 
the  prima  facie  presumption  of  privilege, 
but,  on  the  contrary,  it  alleges  that  the 
statements  complained  of  were  made  over 
the  strenuous  and  timely  objection  of  ap- 
pellant. This  allegation  invites  the  in- 
ference that  the  testimony  was  given  in 
response  to  questions  and  in  obedience  to 
the  ruling  of  the  court,  in  which  event  re- 
spondents would  not  be  liable,  even  though 
the  testimony  were  both  inadmis^ble  and 
irrelevant.  For  these  reasons  we  conclude 
that  the  complaint  fails  to  state  a  cause  of 
action,  and  the  demurrer  was  properly  susr- 
tained. 

Affirmed* 

Morris,  FallerU>]i»  Mount,  and  Park- 
er, JJ.,  concur. 
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Annotatioii — ^Liability  for  disdoting  confidcntud  cooununicatioiis. 


So  far  as  a  careful  search  discloses, 
the  question  of  liability  for  disclosing 
eonfidential  eommimicationsy  discussed  in 
Smith  v.  DiusooiiL,  ante,  1128,  is  one  of 
first  impression.  As  pointed  out  in  the 
opinion,  the  particular  allegations  of  the 
complaint  the  demurrer  to  which  was 
sustained  in  this  case  confine  the  effect 
of  the  decision  within  somewhat  nanow 
Hmits.  Upon  the  facts  hypothesized  by 
those   allegations,   it   would   seem /that 


there  eould  be  but  little  doubt  as  to  the 
correctness  of  the  decision.  In  view  of 
the  discussion  of  the  point,  by  way  of 
analogy,  in  the  opinion  in  Smith  v.  Dris- 
OOLL,  attention  is  here  called  to  the  note 
to  Keeley  v.  Great  Northern  R.  Co. 
Li.B.A.1915C,  986,  as  to  privilege  in  re- 
spect of  defamatory  statements  in  testi- 
mony, or  affidavits  to  be  used  in  the 
progress  of  a  case.  *  W.  W.  A. 


MASSACHUSETTS    SUPREMS    JUDI- 
CIAIi   COURT. 

BESSIE  O.  HOWELL  et  al. 

▼. 

KEW   YORK,    NEW    HAVEN,    k  HART- 
FORD  RAILROAD   COMPANY. 

(221  Mass.  169,  108  N.  E.  934.) 

Damages  —  cutting  off  view  *-  raising 
grade  of  railroad. 

The  partial  cutting  off  of  the  view  from 
a  dwelling  house  by  the  raising  to  the  level 
of  the  knob  on  the  front  door  of  the  grade 
of  a  railroad  track  in  its  vicinity,  but  not 
on  the  owner's  property,  for  the  purpose 
of  abolishing  a  grade  crossing,  is  not  with- 
in the  operation  of  a  statute  providing  for 
the  payment  of  damages  caused  by  laying 
out,  making,  and  maintaining  a  railroad, 
and  the  liability  is  not  enlarged  by  a  provi- 
sion that  all  damages  which  may  be  caused 
by  a  railroad  location  in  connection  with 
the  abolition  of  a  grade  crossing  shall  be 
paid  by  the  railroad  company. 
For  other  caeea,  see  Damages,  III,  k,  i,  m 

Dig.  1-52  N.  8. 

(May  20,  1915.) 

EXCEPTIONS  by  respondent  to  rulings  of 
the  Superior  Court  for  Suffolk  Coimty 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  injuries  to  peti- 
tioners' property  from  the  abolition  of  a 
grade  crossing,  which  resulted  in  a  verdict 
in  their  favor.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  L.  Hall  and  Stuart  O. 
Rand,  for  respondent:. 

The  damages  sought  are  remote  and 
fanciful. 

Re  Old  Colony  R.  Co.  185  Mass.  160,  70 
N.  E.  62;  Rand  v.  Boston,  164  Mass.  354, 
41  N,  E.  484. 

The  damages  sought  are  not  special  and 
peculiar. 

Note.  —  For  interference  with  view,  see 
annotation  following  this  case,  post,  1135.     ' 
'L.R.A.1917C, 


Davenport  T.  Dedham,  178  Mass.  382,  69 
N.  E.  1029;  Hyde  v.  Fall  River,  189  Masa 
439,  2  L.R.A.(N.8.)  269,  76  N.  E.  963; 
Sheldon  v.  Boston  ft  A.  R.  Co.  172  Mass. 

180,  51  N.  E.  1078;  McKeon  v.  New  England 
R.  Co.  199  Mass.  292,  20  L.RA.(N.S.)  1061, 
85  N.  E.  475;  Proprietors  of  Locks  ft  Canals 
V.  Nashua  ft  L.  R.  Corp.  10  Cush.  385; 
Davenport  t.  Hyde  Park,  178  Mass.  385,  69 
N.  E.  1030. 

Messrs.  J.  Weston  Allen  and  Henry  W. 
Packer,  for  petitioners: 

Damages  under  the  Grade  Crossing  Act 
are  determined  in  the  same  manner  and 
under  like  rules  of  law  as  damages  occa- 
sioned by  the  taking  of  land  for  the  locating 
and  laying  out  of  railroads  and  public  ways 
respectively. 

McKeon  v.  New  England  R.  Co.  199  Mass. 
292,  20  L.R.A.(N.S.)  1061,  86  N.  E.  476; 
Sheldon  v.  Boston  ft  A.  R.  Co.  172  Mass. 

181,  51  N.  E.  1078. 

Such  remedial  statutes  are  liberally  in- 
terpreted to  afford  compensation  to  those 
who  suffer  special  and  peculiar  damages, 
even  under  circumstances  where  no  action 
at  common  law  would  lie. 

Hartshorn  v.  Worcester  County,  113 
Mass.  Ill;  Woodbury  v.  Beverly,  163  Masa 
246,  26  N.  E.  851;  Rand  ▼.  Boston,  164 
Mass.  364,  41  N.  E.  484;  Sheehan  v.  Fall 
River,  187  Mass.  366,  73  N.  £.  644;  Fifty 
Associates  v.  Boston,  201  Mass.  686,  88  N. 
E.  427. 

Provided  that  some  one's  land  has  been 
taken  for  railroad  purposes  in  connection 
with  the  abolitioii  of  a  grade  crossing,  a 
petitioner  can  recover  special  and  peculiar 
damages  reasonably  and  necessarily  result- 
ing from  the  taking,  although  no  part  of 
his  land  has  been  taken. 

Babcpck  v.  Western  R  Corp.  9  Met.  653, 
43  Am.' Dec.  411;  Parker  v.  Boston  ft  M.  R. 
Co.  3  Cush.  107,  60  Am.  Dee.  709;  Dana  v. 
Boston,  170  Mass.  693,  49  N.  E.  1013; 
Sheldon  v.  Boston  ft  A.  R.  Co.  172  Mass. 
180,  51  N.  E.  1078;  Bickford  v.  Hyde  Park, 
173  Mass.  552,  73  Am.  St.  Rep.  320,  64  N.  B. 
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343;  Putnam  v.  Boston  k  P.  R.  Corp.  182 
Mass.  351,  65  N*.  E.  790;  Munn  v.  Boston, 
183  Mass.  421,  67  N.  E.  312;  Sheehan  y. 
Pall  River,  187'  Mass.  366,  73  N.  E.  644; 
Hyde  v.  Fall  River,  180  Mass.  439,  2  L.R.A. 
(N.S.)  269,  75  N.  E.  953;  Whitney  v.  Com. 
190  Mass.  631,  77  N.  E.  616;  McELeon  v. 
New  England  R.  Co.  supra. 

Where  land  of  some  one  has  been  taken  in 
connection  with  the  abolition  of  a  grade 
crossing,  interference  with  view  or  prospect 
which  necessarily  and  reasonably  results 
from  the  taking  is  a  proper  element  of  dam* 
age,  if  the  damage,  as  a  fact,  ia  found  to 
be  special  and  peculiar. 

Davenport  v.  Hyde  Park,  178  Mass.  385, 
G9  N.  E.  1030 ;  McKeon  v.  New  England  R. 
Co.  supra;  Hyde  v.  Fall  River,  189  Mass. 
439,  2  L.R.A.(N.S.)  269,  76  N.  E.  953;  Rand 
V.  Boston,  164  Mass.  364,  41  N.  E.  484;  1 
Lewis,  Em.  Dom.  3d  ed.  §  124;  3  Dill.  Mun. 
Corp.  5th  ed.  §  1184,  note;  First  Nat.  Bank 
V.  Tyson,  133  Ala.  469,  69  L.R.A.  399,  91 
Am.  St.  Rep.  46,  32  So.  144,  144  Ala.  457, 
89  So.  560;  Williams  v,  Los  Angeles  R.  Co. 
150  Cal.  692,  89  Pac.  330;  Codman  v.  Evans, 
6  Allen,  308,  81  Am.  Dec.  748;  Jaynes  y. 
Omaha  Street  R.  Co.  63  Neb.  631,  39  L.R.A. 
751,  74  N.  W.  67;  Dill  v.  Board  of  Educa- 
tion, 47  N.  J.  Eq.  421,  10  L.R.A.  276,  20 
Atl.  739;  Donahue  v.  Keystone  Gaa  Co.  181 
N.  Y.  313,  70  L.R.A.  761,  106  Am.  St.  Rep. 
649,  73  N.  E.  1108,  18  Am.  Neg.  Rep.  203; 
Shepard  v.  Metropolitan  Elev.  R.  Co.  48 
App.  Div.  452,  62  N.  Y.  Supp.  977 ;  16  Cyc. 
746-748;  Stetson  v.  Faxon,  19  Pick.  147,  31 
Am.  Dec.  123. 

Rugs,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  single  question  presented  by  these 
exceptions  is  whether  the  petitioners  can 
recover  damages  for  injury  to  the  prospect 
from  their  land  and  dwelling  by  reason  of 
the  construction  of  a  railroad  embankment 
in  connection  with  the  abolition  of  a  grade 
crossing.  The  petitioners  owned  a  parcel 
of  land,  with  a  house  and  stable  thereon, 
situated  on  the  easterly  side  of  Mill  street 
in  the  Dorchester  district  of  Boston.  West- 
erly of  Mill  street,  on  land  somewhat  lower 
in  grade  than  the  petitioners'  land,  ran  the 
defendant's  tracks,  crossing  Mill  street  at 
grade  about  230  feet  away,  and  being  at  its 
nearest  point  across  Mill  street  and  the  land 
of  other  owners  about  200  feet  from  the  pe- 
titioners' estate.  The  Mill  street  crossing 
at  grade  was  eliminated  by  proceedings  un- 
der the  Grade  Crossing  Abolition  Act.  As 
a  result,  certain  land  of  other  persons,  about 
200  feet  or  more  from  that  of  the  peti- 
tioners, was  taken,  the  railroad  was  elevated 
16i  feet  at  a  point  opposite  the  petitioners'  i 
estate,  bringing  the  grade  of  the  tracks 
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about  on  a  level  with  the  knob  of  the  peti- 
tioners' front  door,  four  tracks  were  con- 
structed in  place  of  two,  the  nearest  one 
being  13  feet  nearer  to  the  petitioners' 
estate  than  either  of  the  two  existing  be- 
fore. Now  the  shortest  distance  between 
a  part  of  the  petitioners'  land  and  the  de- 
fendant's location  is  about  160  feet.  The 
abutments  of  the  bridge  on  which  the  tracks 
were  carried  over  Mill  street  obstructed 
the  view  of  that  street  from  the  petitioners* 
house,  while  the  prospect  in  front  is  affected 
to  the  extent  that  a  pond  and  other  country 
nearly  are  cut  off  by  the  embankment. 

It  was  held  in  Hyde  v.  Fall  River,  189 
Mass.  439,  2  L.R.A.(N.S.)  269,  76  N.  R 
953,  that  a  landowner  might  recover  for 
damages  suffered  in  consequence  of  changes 
in  a  street  in  connection  with  a  grade  cross- 
ing abolition  which  were  special  and  pe- 
culiar to  him  as  distinguished  from  injuries 
sustained  by  him  in  common  with  the  public 
at  large,  even  though  no  part  of  his  land 
were  taken,  thus  overruling  Rand  v.  Boston, 
164  Mass.  354,  41  N.  E.  484.  In  McKeon 
y.  New  England  R.  Co.  199  Mass.  292,  20 
L.R.A.(N.S.)  1061,  85  N.  E.  475,  it  was  de- 
termined that  there  could  be  no  recovery 

• 

where  no  land  or  easement  in  land  had  been 
taken  from  anybody.  In  the  light  of  these 
decisions,  the  precise  point  now  presented 
is  whether  it  can  be  said  as  matter  of  law 
that  damage  to  these  petitioners  is  too  re- 
mote, speculative,  or  intangible  to  be  re- 
coverable under  the  statute. 

The  essential  words  of  the  governing  stat- 
ute, which  in  this  respect  have  not  been 
changed  since  Rev.  Laws  chap.  Ill,  §  153, 
are  in  Stat.  1906,  chap.  463,  pt.  1,  §  37,  as 
follows:  "All  damages  which  may  be  sus- 
tained by  any  person  in  his  property  by  the 
taking  of  land  for  or  by  the  alterations  of 
the  grade  of  a  public  way,  or  by  an  abutter 
thereon,  by  the  discontinuance  of  such  pub- 
lic way,  to  the  same  extent  as  damages  are 
recoverable  by  abutters  on  ways  discontin- 
ued by  towns,  or  by  the  taking  of  an  ease- 
ment in  land  adjoining  a  public  way,  shall 
primarily  be  paid  by  the  city  or  town;  and 
all  damages  which  may  be  caused  by  the 
taking  of  land  for  the  railroad  or  by  the 
change  or  discontinuance  of  a  private  way, 
or  by  the  taking  of  an  easement  in  land  ad- 
joining a  private  way  or  a  railroad  location 
in  connection  with  the  abolition  of  a  grade 
crossing  shall  primarily  be  paid  by  the 
railroad  corporation ;  and  all  damages  which 
may  he  sustained  by  any  person  by  the 
abolition  of  private  ways,  except  as  here- 
inbefore provided,  shall  be  entirely  paid  by 
the  railroad  corporation." 

The  precise  effect  of  the  decision  of  Hyde 
V.  Fall  River,  supra,  in  connection  with 
Rand  v.  Boston,  164  Mass.  364,  relates  to 
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the  interpretation  of  the  statute  as  to  the 
extent  of  damages  recoverable  under  the 
Grade  Crossing  Abolition  Act.  It  was  said 
by  Holmes,  J.,  speaking  for  the  majority 
of  the  court  in  Rand  v.  Boston,  that  "the 
question  is  simply  one  of  construction.  The 
operative  words  here  are  narrower  than 
those  just  quoted  from  the  Public  Statutes 
as  to  ways  and  sewers  [chap.  49,  §  16,  now 
Rev.  Laws,  chap.  48,  §  15,  'Regard  shall  be 
had  to  all  the  damages  done  to*  the  party 
'whether  by  taking  his  property  or  .  .  . 
injuring  it  in  any  manner*],  or  even  those 
as  to  railroads  ('all  damages  occasioned  by 
laying  'out,  making,  and  maintaining  its 
road.*     Pub.  Stat.  chap.  112,  §  95)." 

The  utmost  scope  of  Hyde  v.  Fall  River 
was  to  overrule  this,  which  was  the  essence 
of  the  decision  of  Rand  v.  Boston,  and  to  de- 
cide that  the  damage  clause  in  the  Grade 
Crossing  Abolition  Act  was  not  narrower 
than  that  of  the  general  Highway  Law,  but 
was  the  same  in  substance.  There  is  no  inr 
timation  anywhere  in  the  opinion  of  Hyde 
v.  Fall  River  that  it  was  intended  to  say 
that  the  effect  of  the  damage  clause  was  en- 
larged over  that  governing  the  case  where 
land  was  taken  for  highway  uses  under  the 
general  law.  The  chain  of  reasoning  of  the 
opinion  is  to  establish  the  same  rule  of 
damages  to  property  arising  from  the  lay- 
ing out  of  highways  in  grade  crossing  aboli- 
tion proceedings  as  that  prevailing  where 
land  was  taken  for  laying  out  a  highway 
under  the  general  law.  But  that  decision 
went  no  further.  There  is  no  rational 
ground  for  contending  that  the  language  of 
the  damage  clause  of  the  Grade  Crossing 
Act  is  broader  than  that  of  the  general 
Highway  Statute.  This  is  so  plain  that  it 
is  not  necessary  to  pause  for  amplification. 
There  is  nothing  in  the  facts  of  Hyde  v. 
Fall  River  to  warrant  any  otder  conclusion. 
The  abutters  there  were  "left  with  a  street 
nearly  15  feet  high  and  only  40  feet  away, 
built  in  front  of  their  premises,  over  which 
teams  are  frequently  passing.**  189  Mass. 
440.  It  was  in  effect  the  widening  of  the 
street  by  the  addition  on  the  opposite  side 
of  another  level  for  travel.  Manifestly,  im- 
der  the  general  highway  damage  clause 
there  were  damages  special  and  peculiar  to 
the  abutter  on  the  other  side  of  the  street. 
Although  Hyde  v.  Fall  River  related  only 
to  that  part  of  the  Grade  Crossing  Abolition 
Statute  which  expressed  the  right  to  dam- 
ages arising  from  the  construction  of  high- 
ways, the  reasoning  of  the  opinion  requires 
that  it  be  applied  to  damages  arising  from 
the  construction  of  tlie  railroad.  But  that 
decision  has  no  greater  effect  in  the  one 
class  of  damages  than  in  the  other.  The 
rule  of  damages  was  not  enlarged,  nor  mag- 
nified. It  simply  was  restored  as  matter  of 
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statutory  interpretation,  instead  of  being 
narrowed. 

It  follows  that  in  assessing  the  damages 
occasioned  by  railroad  constructions  in  con« 
nection  with  a  grade  crossing  abolition,  the 
rule  of  damages  established  by  the  general 
Railroad  Law  for  assessing  damages  by  the 
construction  of  railroads  is  to  be  followed. 
Tliat  rule  is  found  in  Stat,  1906,  chap.  468, 
pt.  2,  §  83,  in  these  words:  "All  damages 
caused  by  laying  out, '  making,  and  main- 
taining its  railroad,  or  by  taking  land  or 
materials  therefor,"  shall  be  recovered. 

These  are  almost  the  identical  words  of 
similar  statutes  from  the  beginning,  cer- 
tainly the  same  in  legal  intendment,  with 
reference  to  which  all  our  decisions  have 
been  made  as  to  the  extent  of  damages  re^ 
eoverable  for  the  laying  out,  construction, 
and  maintenance  of  railroads. 

It  has  been  settled  by  a  long  series  of 
decisions  that  a  landowner  may  recover 
compensation  for  actual  and  real  damage  to 
property  arising  from  the  laying  out,  con- 
struction, or  maintenance  of  a  railroad, 
capable  of  being  pointed  out,  described,  and 
appreciated,  although  no  part  of  his  land 
has  been  taken.  Dodge  v.  Essex  County,  8 
Met.  380;  Ashby  v.  Eastern  R.  Co.  5  Met. 
868,  38  Am.  Dec.  426;  Parker  v.  Boston  A 
M.  R.  Co.  3  gush.  107,  113,  114,  60  Am. 
Dec.  709;  Babcock  v.  Western  R.  Corp.  9 
Met.  553,  555,  43  Am.  Dec.  411;  Brown  ▼. 
Providence,  W.  &  B.  R.  Co.  5  Gray,  35; 
Curtis  V.  Eastern  R.  Co.  14  Allen,  55;  Shel- 
don ▼.  Boston  &  A.  R.  Co.  172  Mass.  180» 
51  N.  £.  1078;  Whitney  v.  Com.  190  Mass. 
631,  533,  77  N.  E.  516. 

A  review  of  some  of  our  decisions  in 
which  claims  for  damages  have  been  dis- 
posed of  adversely  will  afford  assistance  in 
reaching  a  just  conclusion  respecting  the 
petitioners*  contentions.  In  Presbrey  v. 
Old  Colony  ft  N.  R.  Co.  103  Mass.  1,  a  land- 
owner sought  damages  for  the  depreciation 
of  land  which  for  the  purposes  of  that  case 
waa  ruled  to  be  outside,  but  adjoining,  the 
location  of  the  railroad,  arising  from  prox- 
imity to  the  railroad,  auch  as  for  frightem- 
ing  horses,  and  like  causes,  and  the  annoy- 
ance and  inconvenience  arising  from  the 
laying  of  the  track  and  the  frequaat  passing 
of  trains;  and  it  was  said  by  Wells,  J.: 
"When  the  injury  complained  of  consists 
only  in  annoyances,  as  by  the  'frightening 
of  horses  and  such  like  causes,'  whether  by 
crossing  streets,  or  passing  near  to  private 
avenues  or  land,  it  is  not  such  a  direct  and 
appreciable  injury  to  the  land  or  the  land- 
owner as  to  constitute  of  itself  a  ground  for 
the  recovery  of  damages,  although  it  may 
make  the  land  less  desirable  for  some  pur- 
poses, less  salable,  and  thus  depreciate  its 
market  value." 
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In  Walker  v.  Old  Colony  &  N.  R.  Co.  103 
Mass.  10,  it  was  said  at  page  15,  4  Am. 
Rep.  509,  respecting  a  landowner's  claim  of 
damages  for  depreciation  arising  from  the 
proximity  of  the  railroad  and  from  the 
running  of  trains:  "If  the  road  had  been 
constructed  close  to  his  land,  but  without 
taking  any  part  of  it,  he  would  have  had  no 
right  to  recover  for  any  depreciation  in  the 
value  of  his  property  by  reason  of  the  sev- 
eral causes"  for  which  dam^es  were  sought. 

In  Wellington  v.  Boston  &  M.  R.  Co.  158 
Mass.  185,  33  N.  E.  393,  the  claim  was  made 
by  a  landowner  that  because  of  the  laying 
out  of  a  railroad  not  only  was  he  entitled 
to  recover  damages  occasioned  to  adjacent 
land,  but  also  to  other  lots  owned  by  hun 
not  far  away.  It  was  said  respecting  this 
contention:  "We  see  nothing  in  the  case  to 
indicate  that  any  special  or  peculiar  dam- 
age was  caused  to  any  of  the  remaining 
lands  of  the  petitioners,  save  the  lota  im- 
mediately adjoining  the  land  taken,  or  upon 
the  same  street  with  the  railroad.  If  the 
widening  of  the  railroad  and  the  laying  of 
additional  tracks,  whether  for  traffic,  or  to 
be  used  as  a  freight  yard,  made  the  village 
less  desirable  as  a  place  of  residence,  be- 
cause it  was  more  difficult  or  dangerous  to 
cross  the  tracks  in  passing  from  one  locality 
to  another,  or  because  of  increased  noise  or 
smoke,  or  because  the  tracks,  or  the  cars 
which  might  be  stored  upon  them,  might 
be  unsightly  and  displeasing,  none  of  these 
circumstances  would  properly  be  elements 
of  the  damages  to  be  awarded  to  lots  no 
portion  of  which  was  taken,  because  they 
were  general,  affecting  the  whole  village, 
and  not  special  and  peculiar  to  the  lands  of 
the  petitioners.  .  .  .  Such  considera- 
tions are  to  affect  the  damages  to  the  resi- 
due of  those  lots  parts  of  which  are  taken 
only  so  far  as  the  railroad  is  brought  near- 
er, and  the  inconvenience  thus  aggravated 
by  its  greater  proximity  due  to  the  fact 
that  part  of  the  lots  are  taken." 

In  Davenport  v.  Hyde  Park,  178  Mass. 
385,  59  N.  E.  1030,  a  claim  was  made  for 
damages,  for  loss  of  view,  cut  off  by  an 
embankment  to  support  the  highway,  which, 
as  appears  from  an  examination  of  the 
original  papers,  began  at  its  nearest  point, 
130  feet  distant  from  the  petitioner's  lot, 
and  rose  by  a  5  per  cent  grade  to  a  height 
of  18  feet  in  the  clear  above  the  railroad 
tracks  at  an  overhead  bridge,  whereas  the 
street  theretofore  had  been  substantially 
level.  Evidence  was  excluded  as  to  the  ef- 
fect on  the  view  of  this  embankment,  and 
respecting  an  exception  thereto  it  was  said 
by  Hammond,  J.:  "Manifestly  the  land  was 
too  far  away  to  make  that  a  practical  ques- 
tion." 
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These  decisions  seem  to  be  decisive  against 
the  petitioners'  claim  in  the  case  at  bar 
We  are  unable  to  distinguish  in  principle 
the  fright  of  the  farmer's  work  horse  in  the 
adjacent  field,  the  discomfort  from  the 
rumbling  of  trains  and  smoke  of  locomo- 
tives, the  unsightliness  of  railroad  tracks 
and  numerous  cars,  from  the  elevation  of 
the  embankment  comparatively  slight  in 
perspective,  of  which  the  present  petitioners 
complain.  The  embankment  as  a  new  bed 
for  the  pre-existing  railroad  does  not  inter- 
fere with  light  and  air  upon  the  petition- 
ers' estate.  At  the  distance  of  over  150 
feet  across  a  highway  and  intervening  prop- 
erty of  other  owners,  at  its  elevation  it  can 
hardly  be  said  to  affect  their  estate  directly, 
in  the  sense  that  it  is  so  near  as  to  prevent 
or  diminish,  or  seriously  to  interfere  with, 
the  valuable  use  of  the  estate  by  its  physical 
inuninence,  or  by  obliterating  any  features 
essential  to  its  enjoyment.  Proprietors  of 
Locks  &  Canals  v.  Nashua  &  L.  R.  Corp. 
10  Cush.  385,  391,  392.  The  interference 
with  the  view  from  the  petitioners'  house 
and  estate,  which  is  the  sole  ground  on 
which  damages  are  sought  in  the  case  at 
bar,  seems  to  us  to  relate  to  matters  too 
remote  and  speculative,  and  are  not  suf- 
ficiently distinct,  separate,  special,  and  pe- 
culiar to  the  petitioners  to  warrant  a  re- 
covery, even  under  the  broad  rule  estab- 
lished by  the  statute.  They  are  not  differ- 
ent in  kind  from  those  suffered  by  all  the 
public  who  travel  on  Mill  street,  but  only 
greater  in  degree.  The  scar  upon  a  land- 
scape resulting  from  a  high  railroad  em- 
bankment, and  the  consequent  intrusion  of 
the  business  of  railroading  upon  the  soli- 
tude of  hill  and  mountain,  may  have  an  ap" 
preciably  deleterious  effect  upon  a  distant 
estate,  whose  chief  market  value  may  lie  in 
its  remoteness  and  seclusion  from  evidences 
of  commercialism.  It  is  conceivable  that 
evidence  might  be  proffered  tending  to  show 
that  such  intrusion  was  obnoxious  and  the 
effect  upon  market  value  was  substantial. 
No  decision  here  or  elsewhere,  so  far  as  we 
are  aware,  ever  has  gone  so  far  as  to  hold 
that  damages  might  be  recovered  for  inva- 
sion of  purely  esthetic  elements  of  value 
such  as  these.  The  present  case  does  not 
call  for  a  determination  that  no  circum- 
stances can  arise  which  would  warrant  the 
recovery  of  damages  imder  a  statute  similar 
in  terms  to  the  one  here  controlling,  for 
the  obtrusion  of  ugly  structures  into  a  fine 
prospect.  When  cases  approach  close  to 
the  line,  decision  becomes  difficult.  But' we 
are  of  opinion  that  the  interference  with 
view  shown  by  the  facts  here  disclosed  does 
not  reach  to  a  special  and  peculiar  damage 
to  the  petitioners  differing  in  kind  from 
that   suffered   by   the  general   public.    Ab 
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maitex*  of  authority,  we  think  their  claim 
for  damages  falls  within  the  class  held  in 
the  decisions  to  which  reference  has  been 
made   to  be  too  remote,  speculative,   and 


general  to  be  foundation  for  recovery  under 
tiiis   statute,   and    is    indistinguishable    in 
principle  from  them. 
Exceptions  sustained. 


Annotatioii— Interference  with  Tiew. 


I,  Introductory f  118S, 
II,  Rights  €Ui  between  adjoining  land' 

owners,  1185. 
III.  Obstruction    in    street    or    varlc, 
'  1137. 

I.  Introductory, 

Obstruction  of  view  is  frequently  asso- 
' elated  with  obstruction  of  light  and  air. 
While  some  pi  the  rules  which  govern  in 
the  case  of  an  obstruction  to  Hght  and 
air  are  applicable  to  an  obstruction  of 
view,  they  are  not  the  same  in  all  in- 
stances. The  American  law  as  to  ease- 
ments of  light,  air,  and  prospect  is  dis- 
cussed in  the  note  to  Case  v.  Minot,  22 
L.R.A.  536.  Other  questions  of  value  in 
this  connection  which  have  been  dis- 
cussed in  this  series  of  reports  are  re- 
ferred to  in  the  note.  *  Interference 
with  view  of  premises  from  street  as  spe- 
cial damage  which  will  sustain  injunction 
is  discussed  in  note  to  Bischof  v.  Mer- 
chants' Nat.  Bank,  5  L.R.A.(N.S.)  486, 
with  reference  to  the  value  of  the  view 
as  a  means  of  attracting  the  attention 


rv.  Obstruction  to  view  as  an  element 
of  dtttnages  in  condemnation  pro* 
ceedings,    1139, 
V,  Basement  of  view  by  contract  or 
grant  t  1139, 

of  passers-by  in  the  street  to  goods  dis* 
played  in  the  windows. 

II,  WLigMs  OM  between  adjoining  land* 

owners. 

In  the  absence  of  a  grant  or  contract 
an  owner  of  land  cannot  maintain  an  ac- 
tion for  obstruction  of  view  by  an  ad- 
joining owner.  •  As  expressed  in  Al- 
dred's  Case,*  "for  prospect,  which  is  a 
matter  only  of  delight,  and  not  of  neces- 
sity, no  action  lies  for  stopping  thereof," 
for  while  "it  is  a  great  commendation  of 
a  house  if  it  has  a  long  and  large  pros- 
pect .  .  .  the  law  does  not  give  an 
action  for  such  things  as  delight."  An 
owner  of  land  has  a  right  to  build  there- 
on though  it  entirely  cuts  off  the  view  of 
his  neighbor.*  Nor  can  an  easement  of 
view  be  acquired  by  prescription.* 


1  As  to  whether  a  lease  carried  the  right 
to  light  and  air  from  adjoining  premises  of 
the  landlord,  see  note  to  Darnell  v.  Colum- 
bus Show  Case  Co.  13  L.R.A(N.S.)  333. 

The  right  to  interfere  with  light  and  air 
by  building  over  a  right  of  way  is  discussed 
in  the  note  to  Bitello  v.  Lipson,  16  L.R.A. 
(N.S.)  193. 

The  easement  created  by  severance  of 
tract  of  land  with  apparent  benefit  existing 
is  discussed  in  the  note  to  Rollo  v.  Nelson, 
26  L.R.A.(N.S.)  315,  and  Duvall  v.  Ridout, 
L.R.A.1915C,  346. 

The  implication  from  necessity  of  ease- 
ments other  than  right  of  way  is  discussed 
in  the  note  to  Miller  v.  Hoeschler,  8  L.R.A. 
(N.S.)  327. 

As  to  the  right  of  a  property  owner  to 
compensation  for  interference  with  light  or 
air  by  railroad  structure  on  the  company's 
own  property,  see  note  to  Davis  v.  New  JSng- 
land  R.  Co.  20  L.RA^(N.S.)  1061. 

The  exercise  of  the  police  power  for  es- 
thetic purposes  is  discussed  in  the  note  to 
Haller  Sign  Works  v.  Physical  Cultiure 
Training  School,  34  L.R.A.(N.S.)  998. 

S  "An  action  does  not  lie  for  obstructing 
a  view,  unless  an  express  covenant  not  to 
obstruct  can  be  shown."  Harwood  v.  Tomp- 
kins (1854)  24  N.  J.  L.  425. 

See  Garrett  v.  Janes  (1886)  65  Md.  260, 
3  Atl.  597,  infra. 

8  9  Coke,  57b,  77  Eng.  Reprint,  816. 
L.R.A.1917C. 


I     «  Crofford  ▼.  Atlanta,  B.  &  A.  R.  Co.  (Ala.) 
infra. 

The  rights  of  adjoining  owners  are  well 
stated  in  Triplett  v.  Jackson  (1897)  5  Kan. 
App.  777,  48  Pac.  931,  a  case  involving  the 
erection  of  a  fence  near  the  dividing  line, 
as  follows:  Our  laws  do  not  "contemplate 
that  the  owner  of  a  lot  may  place  a  build- 
ing upon  one  side  thereof  and  then  call  upon 
the  owner  of  the  adjacent  lot  to  furnish  the 
same  light,  air,  and  view  which  he  would 
have  if  he  had  placed  the  building  near  the 
center  of  his  lot,  or  was  the  owner  of  the 
adjacent  lot  himself.'' 

No  action  in  damages  can  be  maintained 
by  a  purchaser  of  part  of  a  lot  of  land 
against  his  vendor,  who  erected  a  black- 
smith shop  on  the  part  retained,  which  was 
so  erected  with  reference  to  the  street  as  to 
cut  oflf  the  plaintifTs  view.  Morris  v.  Rob- 
erson  (1910)  137  Ky.  841,  136  Am.  St.  Rep. 
323,  127  S.  W.  481.  There  is  no  allegation 
that  the  blacksmith  shop  as  operated  cre- 
ated a  nuisance,  and  it  is  stated  that  inas- 
much as  there  is  no  stipulation  in  the  deed 
forbidding  the  vendor  to  use  the  remainder 
of  his  property  in  any  way  he  chose,  the 
vendee  cannot  complain  that  the  shop  was 
erected  in  a  way  which  obstructed  his  view. 

»  Crofford  v.  Atlanta,  B.  &  A.  R.  (Do.  (Ala.) 
infra;  Saddler  v.  Alexander  (1900)  21  Ky. 
L.  Rep.  1835,  56  S.  W.  518;  Bryant  v. 
Sholars  (1901)  104  La.  786,  29  So.  350. 
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This  question  has  frequently  arisen  in 
connection  with  embankments  by  rail- 
way companies.  The  rule  is  well 
supported  by  the  cases  that  where 
the  embankment  is  upon  the  prop- 
erty of  the  railway  company,  there  is  no 
right  of  action  for  interference  with 
view.*  The  right  of  way  of  a  railroad 
company  is  not  a  public  highway,  so  as 
to  give  an  adjoining  owner  an  easement 
therein  of  lights  air,  and  view;  and  this 
being  true,  no  damages  for  c;atting  off 
light,  air,  and  view  by  the  elevation  of 
the  railroad  track  can  be  given,  in  an 
action  by  the  adjoining  owner.  "^ 

Recovery  for  interference  with  view 
has  been  attempted  on  the  theory  that 
such  interference  amounts  to  a  taking 
or  damaging  of  property  within  the  con- 
stitutional prohibition.  Recovery  on  this 
theory  has  also  been  denied,  ^  as  it  has 
been  under  a  statute  requiring  compensa- 
tibn  to  be  made  for  all  damage  caused  by 
the  taking  of  land,  or  by  the  change  or 
discontinuance  of  a  private  way,  or  by 
the  taking  of  an  easement  ®  Interference 
with  light,  air,  and  prospect  does  not 
constitute  the  taking  of  an  easement  in 
the  land  so  interfered  with,  though  it 
may  result  in  damage  to  the  property 
interfered  with  and  is  a  proper  element 
of  damage  where  land  is  taken. 

The  basis  of  the  decision  in  Howell  v. 
New  York,  N.  H.  &  H.  R.  Co.  ante,  1131, 
is  not  clear.  *®     The  court  there  states 


that  the  precise  point  presented  was 
whether  ''it  can  be  said  as  a  matter  of 
law  that  damage  to  these  petitioners  is 
too  remote,  speculative,  or  intangible  to 
be  recoverable  under  the  statute,"  thus 
implying  that  there  might  be  a  recovery 
if  the  damages  were  direct.  There  is 
also  other  language  used  which  indicates 
that  there  might  be  a  recoveiy  for  inter- 
ference with  view  upon  certain  facts.  In 
view,  however,  of  the  well-settled  rule 
that  interference  with  view  does  not  fur- 
nish the  basis  of  an  action,  any  such  im- 
plication must  be  accepted  with  caution. 

It  has  been  held  that  the  legislature 
cannot  authorize  a  municipality  to  de- 
clare a  nuisance,  houses  or  buildings 
erected  by  one  on  his  own  lands,  on  the 
beach  side  of  the  front  street  of  a  city 
located  on  a  bay,  so  as  to  obstruct  the 
view  of  the  sea  from  other  houses.  ** 

The  question  as  to  right  to  view  arises 
in  case  of  its  obstruction  by  fences  near 
division  lines.  In  accordance  with  the 
principle  stated  above,  it  is  a  rule  sus- 
tained generally  that  the  obstruction  of 
view  by  such  a  fence  erected  by  an 
owner  upon  his  own  lot  affords  no  right 
of  action  to  an  adjoining  owner  "  in  the 
absence  of  a  servitude  of  view  existing 
in  favor  of  the  plaintiff,  although  the 
owner  erecting  the  fence  was  influenced 
by  malice  and  desired  to  inconvenience 
the  plaintiff.  ^'  Injunction  to  compel 
removal  of  the  obstruction  has  been  re- 


«Crofford  v.  Atlanta,  B.  &  A.  R.  Co. 
(1909)  158  Ala.  289,  48  So.  366. 

Danville  &  I.  H.  R.  Co.  v.  Tidrick  (1907) 
137  lU.  App.  553. 

Cassidy  v.  Old  Colony  R.  Co.  (1886)  141 
Mass.  174,  6  N.  E.  142. 

The  obstruction  of  the  view  from  a  house 
by  piling  ties  upon  a  railroad  right  of  way 
infringes  no  right  of  the  owner  of  the  house, 
and  therefore  no  damages  can  be  recovered. 
Houston,  E.  &  W.  T.  R.  Co.  v.  Simpson 
(1904)  —  Tex.  Civ.  App.  — ,  81  S.  W.  353. 

In  an  action  to  recover  compensation  for 
the  use  of  certain  land  which  had  been  con- 
demned for  railroad  purposes  and  subse- 
quently devoted  to  other  uses,  no  compensa- 
tion can  be  recovered  from  the  obstruction 
of  a  view  where  the  petition  does  not  show 
what  advantage  or  benefit  there  was  in  the 
view,  or  in  what  way  damage  resulted  from 
its  obstruction.  The  mere  fact  that  a  view 
is  obstructed  from  one  point  to  another  does 
not  of  itself  import  an  injury.  Lyon  v.  Mc- 
Donald (1890)  78  Tex.  71,  9  L.R.A.  295,  14 
S.  W.  261. 

TKotz  V.  Illinois  C.  R.  Co.  (1900)  188 
111.  578,  59  N.  E.  240,  approved  in  Osburn 
V.  dJhicago  (111.)  infra. 

•  Recovery  was  denied  in  Osburn  v.  Chi- 
cago (1902)  105  111.  App.  217,  in  an  action  to 
recover  damages  caused  by  the  elevation  of 
railroad  tracks  upon  the  railroad  right  of 
L.R.A.1917C. 


way,  under  a  city  ordinance,  in  which  the 
plaintiff  alleged,  among  other  things,  that 
his  light,  air,  and  vision  were  obstructed. 

9  Davis  V.  New  England  R.  Co.  (1908)  199 
Mass.  292,  20  LJl.A.(N.S.)  1061,  85  N.  E. 
475. 

10  A  grade  crossing  was  abolished  and  it 
seems  there  was  son^  obstruction  in  the 
street,  but  the  court  floes  not  seem  to  con- 
sider this  obstruction. 

llQuintini  v.  Bav  St.  Louis  (1886)  64 
Miss.  483,  60  Am.  R^ep.  62,  1  So.  625. 

M  Parle  v.  D'Arcy  (1876)  28  La.  Ann. 
424. 

The  fact  that  a  division  fence  erected  by 
a  landowner  was  close  and  high  and  made  of 
rough  and  unsanitary  material,  and  that  it 
cut  off  the  view  from  the  complainant's  lot 
toward  a  street,  and  shaded  and  thereby  in- 
jured her  garden,  was  held  not  to  render 
the  fence  a  private  nuisance,  nor  entitle  the 
complainant  to  have  it  abated,  in  Giller  v. 
West  (1904)  162  Ind.  17,  69  N,  E.  648.  It 
is  stated  that  the  complainant  had  no  ease- 
ment of  light,  air,  or  view  in  or  over  his 
adjoining  owner's  lot,  and  had  no  legal 
cause  for  complaint  if  these  were  interfered 
with,  or  entirely  shut  off,  by  the  erection  of 
the  fence  held  for  otlier  buildings. 

U  Saddler  v.  Alexander  (1900)  21  Ky.  L 
Rep.  1835,  56  S.  W.  518. 
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fused,  ^*  even  though  the  fence  is  alleged 
to  have  been  erected  unreasonably  and 
with  malicious  motives.  ^'^ 

The  general  question  of  the  rights  and 
liabilities  of  the  parties  in  ease  of  the 
erection  of  such  fences  is  not  considered. 
That  question,  in  case  of  the  malicious 
erection  of  a  fence,  has  been  considered 
in  this  series  of  reports,  ^  and  reference 
is  made  thereto. 

Questions  as  to  the  right  to  have  a 
view  unobstructed  have  also  frequently 
arisen  in  case  of  projections  extending 
from  a  house.  It  has  been  held  that  in 
the  absence  of  an  easement,  neither  the 
interference  with  an  owner's  prospect 
nor  the  general  diminution  of  the  value 
of  his  estate  by  the  building  of  a  bay 
window  upon  the  front  of  a  house  upon 
an  adjoining  lot  affords  any  ground  for 
the  interposition  of  a  court  of  equity, 
unless  it  amounts  to  a  nuisance.  ^'^  The 
erection  in  front  of  a  house  on  a  city 
street  of  a  veranda  the  width  of  the  side- 
walk and  supported  by  iron  columns  has 
beei)  held  to  be  no  invasion  of  the  legal 
rights  of  an  adjoining  owner.  ^' 


HI,  Obstruction  in  street  or  parU. 

In  case  of  streets,  abutting  owners 
have  some  rights  in  having  them  kept 
open,  and  this  has  been  stated  to  include 
the  rights  to  have  them  kept  open  so  as 
not  to  interfere  with  view  or  prospect.  ^® 

Where  a  street  is  obstructed  by  an  un- 
lawful encroachment  thereon,  which 
amounts  to  a  nuisance,  and  from  which 
an  injury  is  suffered  which  is  special  and 
peculiar  to  abutting  property,  and  not 
common  to  the  public  at  large,  the  owner 
of  such  property  may  recover,  and  as  an 
element  of  such  damage  may  recover  for 
interference  with  his  view.  Thus,  an 
owner  of  property  abutting  on  a  street 
was  allowed  to  recover,  as  an  element  of 
his  damage,  for  the  cutting  off  of  his 
view  by  a  railroad  embankment  on  the 
opposite  side  of  the  street  encroaching 
on  the  street  and  crossing  it  some  dis- 
tance from  his  property.  The  refusal 
of  an  instruction  requested  by  the  de- 
fendant, to  the  effect  that  no  damages 
could  be  awarded  on  account  of  the  cut- 
ting off  of  the  front  view  from  his  prop- 
erty to  the  city  proper,  was  held  cor- 


H  Taylor  v.  Boulware  (1883)  36  La.  Ann. 
460,  holding  that  an  owner  of  property  has 
the  right  to  erect  screens  on  the  property 
opposite  windows  in  a  building  upon  an  ad- 
joining lot  so  as  to  obstruct  the  view  acroBs 
his  lot. 

8ee  Triplett  v.  Jackson  (1897)  6  Kan. 
App.  777,  48  Pac.  931,  supra. 

iftMetzger  v.  Hochrein  (1900)  107  Wis. 
267,  50  L.R.A.  305,  81  Am.  St.  Rep.  841,  83 
N.  W.  308. 

i<The  liability  for  the  malicious  erection 
of  a  fence  is  discussed  in  notes  to  Letts  v. 
KesRler,  40  L.R.A.  177 ;  Passaic  Print  Works 
v.  Ely  &  W.  Dry  Goods  Co.  62  L.K.A.  683; 
Barger  v.  Barringer,  25  Ii.ILA,(N.S.)  831; 
and  Bush  v.  Mockett,  52  L.R.A.(N.S.)  736. 

njenks  V.  Williams  (1874)  115  Mass. 
217.  The  plaintiff  relied  upon  an  ordinance 
prohibiting  the  construction  of  a  bay  win- 
dow projecting  in  the  street.  The  court 
states  that  this  ordinance  was  intended  for 
the  benefit  of  the  public,  and  did  not  confer 
rights  upon  individuals. 

That  an  interference  with  view  from  win- 
dows by  bay  windows  on  adjoining  property 
extending  6  feet  beyond  the  building  line, 
but  within  the  stoop  line  of  the  street,  does 
not  entitle  the  person  whose  view  is  thus 
interfered  with  to  an  injunction  is  held  in 
Wormser  v.  Brown  (1806)  149  N.  Y.  163,  43 
N.  E.  524.  A  permit  to  erect  the  window 
had  been  granted  by  the  municipal  authori- 
ties. 

»Durant  v.  Riddell  (1867)  12  La.  Ann. 
746.  The  plaintiff  complained  of  the  ver- 
anda as  a  nuisance  and  prayed  for  its  abate- 
ment, relying  upon  statutory  provisions  re- 
lating to  the  servitudes  of  light  and  view, 
L.R3.1917C.  72 


These  provisions  are  not  set  out  in  the 
opinion. 

In  an  action  to  enjoin  the  erection  of  a 
house  having  an  entrance  extended  on  the 
pavement  in  front  thereof  beyond  the  dis- 
tance prescribed  by  law,  it  is  stated,  in  Oar- 
rett  V.  Janes  (1886)  65  Md.  260,  3  Atl.  597, 
that  "As  to  any  interruption  of  the  plain- 
tiff's facilities  of  outlook  in  the  sense  of 
view  merely,  it  has  been  long  ago  decided 
that  for  mere  interference  with  prospect,  it 
not  being  an  incident  of  the  estate,  no  rem- 
edy lies  apart  from  contract." 

Mln  Codman  v.  Evans  (1862)  5  Allen, 
(Mass.)  308,  81  Am.  Dec.  748,  an  action  to 
recover  damages  for  the  continuance  of  bay 
windows  projecting  from  the  defendant's 
dwelling  house  so  as  to  overhang  land  dedi- 
cated by  the  plaintiff  as  a  highway,  the  court 
states  that  the  plaintiff  has  a  right  to  have 
the  whole  space  occupied  by  the  street  open 
from  the  soil  upwards,  and  the  prospect  un- 
obstructed from  every  point;  that  if  the  de- 
fendant may  obstruct  the  prospect  by 
means  of  a  bay  window  he  may  by  a  mucn 
larger  structure,  and  thereby  greatlf  injure 
the  property  bounding  on  the  street. 

In  discussing  the  rights  of  an  abutting 
owner  upon  land  which  had  been  dedicated 
as  an  alley,  the  court  states  that  the  own- 
er has  a  right  of  light,  air,  prospect,  and 
ventilation  in  such  alley.  Dill  v.  Board  of 
Education  (1890)  47  N.  J.  Eq.  421, 10  L.R.A. 
276,  20  Atl.  739. 

See  Fitzgerald  v.  Barbour  (1893)  5  C.  C. 
A.  180,  3  U.  S.  App.  565,  infra,  55  Fed. 
440. 

But  see  the  cases  discussed  supra  as  to 
bay  windows,  porches,  etc. 
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rect.  ^  Beeovery  has  been  allowed  in 
actions  for  damages  in  which  loss  or  ob- 
struction of  view  was  an  element,  with- 
out discussion  of  the  right  to  recover  for 
this  element,  *^ 

In  the  case  of  obstruction  in  streets, 
the  distance  of  the  obstruction  from  the 
complainant's  property  has  been  consid- 
ered an  important  element,  upon  the 
question  of  special  damage  to  the  plain- 
tiff. The  effect  of  the  change  of  grade 
upon  a  view  from  the  plaintiff'^  house 
cannot  be  considered  as  an  element  of 
damages  for  a  change  of  grade  in  abolish- 
ing a  grade  crossing,  where  the  distance 
between  the  grade  crossing  and  the  house 
was  too  great  ''to  make  that  a  practical 
question."  ^  So  where  recovery  has  been 
sought  upon  the  theory  that  the  obstruc- 
tion amounted  to  damaging  or  injuring 
of  property  without  compensations,  ^  re- 
lief has  been  denied  where  the  distance 
was  considerable. 

An  owner  of  property  abutting  upon  a 
public  street,  who  has  sold  a  part  of  the 
propertj"  to  a  railroad  company,  on  which 
the  company  located  its  tracks,  and  who 
thereafter  with  the  railroad  company 
eonsented   that    the   county   authorities 


establish  in  front  of  his  residenee  an 
overhead  public  crossing  over  the  rail- 
road track,  cannot  recover  for  obstnic- 
tion  of  his  view  by  the  embankment  con- 
structed by  the  railroad  company  under 
authority  of  the  proper  county  offieers, 
where  the  embanlunent  was  such  as  was 
reasonably  necessary  to  afford  means  of 
access  to  the  bridge  by  the  public  using 
the  road,  and  the  bridge  was  such  as  was 
reasonably  necessary  for  the  purpose  for 
which  it  was  intended.  The  jury  in  such 
a  case  is  not  authorized  to  eonsider  ob- 
struction of  the  view  from  the  plaintiff's 
residence  as  a  basis  of  damages,  nor  to 
give  weight  to  its  effect  on  the  market 
value  of  the  property.  •* 

The  owners  of  lots  abutting  upon 
parks  and  open  squares,  as  in  the  case 
of  streets,  have  some  rights  in  having 
the  same  kept  open.  In  order,  however, 
that  such  an  owner  may  enforce  his  right 
to  have  such  a  place  kept  open,  it  has 
been  held  that  he  must  show  some  spe- 
cial damage.  If  he  has  not  shown  spe- 
cial damage  his  action  must  fail.  ^  Mere 
unsightliness  is  not  usually  r^arded  as 
special  damages.  ^ 


so  Alabama  Terminal  R.  Ck).  v.  Benn 
(1914)  189  Ala.  590,  66  So.  589. 

In  Alabama  Terminal  R.  Ck).  v.  Crawford 
(1914)  10  Ala.  App.  296,  64  So.  650,  an 
abutting  owner  waB  held  entitled  to  recover 
of  a  railroad  company  which  had  erected 
structures  "through  the  block  of  which 
plaintiff's  residence  lot  is  a  part  and  across 
a  street  upon  which  that  lot  abuts  and  in 
proximity  thereto,**  which  interfered  with 
the  means  of  access  to  the  lot,  rendered  it 
less  desirable  as  a  place  of  residence,  cut  off 
the  view  and  light  and  air  from  it.  It  seems 
that  the  erections  complained  of  were  in  the 
street,  at  least  in  part.  The  court  adds, 
"whether  or  not  the  defendant  had  acquired 
the  right  to  make  use  of  the  street,  and  of 
the  land  upon  which  the  structures  were 
erected,  it  was  liable  to  the  plaintiff  for 
special  damage  to  his  property  thereby 
caused.** 

M  In  Chiles  v.  Alton,  G.  &  St.  L.  Traction 
R.  Co.  (1910)  158  m.  App.  508,  recovery 
for  obstruction  of  light,  air,  view,  and  ac- 
cess to  property  abutting  on  a  street,  by  an 
elevated  railroad  constructed  therein,  was 
held  to  be  proper  under  a  constitutional 
provision  against  damaging  property  with- 
out compensation. 

» Davenport  v.  Hyde  Park  (1901)  178 
Uasa.  385,  59  Atl.  1030.  The  distance  was 
about  1,200  feet. 

S3  The  right  to  recover,  as  an  element  of 
damages,  damage  for  the  obstruction  to  the 
view  of  an  owner  of  property  abutting  on 
a  street  by  the  construction  of  a  railroad 
across  the  street  at  right  angles,  no  part  of 
the  right  of  way  being  closer  than  38  feet 
to  the  property,  was  denied  in  Metropoli- 
L.R.A.1917C. 


tan  West  Side  Elev.  R.  Co.  v.  Goll  (1902) 
100  111.  App.  323,  under  a  constitutional  pro- 
vision against  damaging  property  without 
compensation.  The  court  states  that  the  al- 
leged injuries  are  sentimental  in  character, 
or  are  shared  in  common  with  the  general 
public,  and  therefore  there  can  be  no  re- 
covery. 

The  right  of  a  landowner  to  an  injunc- 
tion to  restrain  the  construction  of  a  via- 
duct across  an  avenue  and  a  fill  across  an 
alley,  thus  closing  the  alley,  as  authorized 
by  a  municipal  ordinance,  at  a  distance  not 
less  than  60  feet  from  the  plaintiff's  prop- 
erty«  was  denied  in  Crofford  v.  Atlanta,  B.  & 
A.  R.  Co.  (1909)  158  AU.  288,  48  So.  366, 
under  a  constitutional  prohibition  against 
taking  private  property  for  public  use  with- 
out first  making  just  compensation  for  the 
property  taken,  injured,  or  destroyed. 

See  HOWELL  V.  New  Yobk,  N.  H.  k  H.  R. 
Co.  ante,  1131. 

M  Louisville  &  N.  R.  Co.  v.  Jackson  (1918) 
139  Ga.  643,  77  S.  E.  796. 

M  An  injunction  to  protect  the  plaintiff  in 
an  interrupted  view  across  a  common  was 
denied  upon  the  facts  in  Brown  v.  Green- 
field Cong.  Soc.  (1912)  197  Fed.  238,  the 
court  stating  that  upon  the  affidavits  the 
fundamental  right  of  the  plaintiff  to  an  un- 
obstructed view  is  not  sustained,  and  even 
if  such  a  right  can  be  found,  it  is  clear  that 
the  conduct  of  the  plaintiff's  predecessors 
in  title  had  placed  him  in  a  position  where 
he  cannot  have  his  right  enforced  by  the 
extraordinary  process  of  injunction. 

•«  Injunction  will  not  be  granted  the  own- 
er of  property  abutting  upon  a  park  to  re- 
strain the  construction  of  an  electric  rail- 
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rF,  Ohstr%M!tion  to  view  a«  an  element 
of  damages  in  condemnation  pro^ 
eeedings. 

Injuries  suffered  from  an  obstmction 
to  view  have  been  allowed  as  an  element 
of  damages  in  proceedings  to  condemn 
land.^  But  in  condemning  for  a  rail- 
way right  of  way  through  several  tracts 
of  farm  lands,  it  has  been  held  that  the 
damages  from  obstruction  of  view  of  a 
public  highway,  from  a  house  on  one 
of  the  tracts,  should  be  confined  to  the 
damage  to  the  tract  on  which  the  house  is 
situated.  ^  In  a  case  in  which  the  land 
taken  was  suitable  for  subdivision  into 
lots  for  residence  and  business  purposes, 
it  has  been  held  that  obstruction  to  view 
from  any  part  of  the  tract  may  be  shown 
as  an  element  of  damage.*^ 

There  may  have  been  a  release  of  the 
right  to  claim  damages  for  obstruction  to 
view,  in  which  case  there  can  be  no  re- 
covery. It  has  been  held  that  an  owner 
of  farm  lands  who  has  sold  a  strip  across 
the  land  to  a  railway  company  as  a  rail- 
way right  of  way,  and  released  all  dam- 
ages and  claims  thereto  to  all  other  lands 
by  reason  of,  or  occasioned  by,  the  loca- 


tion and  construction  of  the  railway  over 
and  above  the  premises  conveyed,  is  not 
entitled  to  damages  thereafter,  for  ob- 
struction of  view  from  one  part  of  the 
farm  to  the  other  by  the  replacing  of  a 
trestle  under  the  railroad  with  an  earth 
fill,  upon  the  taking  of  an  additional 
strip  on  each  side  of  its  right  of  way. 
The  right  to  obstruct  the  view  is  regard- 
ed as  having  been  conveyed  to  the  rail- 
road company  upon  the  sale  aforesaid.  '^ 

F.  Easement  of  view  "by  contract  or 

grant. 

Heretofore  the  question  of  the  rights 
and  liabilities  in  case  of  an  obstruction 
of  view  has  been  considered  independ- 
ently of  the  question  of  contract  or  ease- 
ment, except  as  there  may  be  a  right  in 
the  nature  of  an  easement  in  the  ease 
of  streets  and  other  public  places.  An 
easement  of  view  in  favor  of  one  tract 
may  be  created  by  express  grant  or  con- 
tract over  another.  •*  In  such  a  case 
the  owner  of  the  dominant  estate  may 
compel  the  removal  of  obstructions  to  the 
view,  or  restrain  the  erection  of  any  such 
obstructions.  •* 


way  therein,  where  the  owner  merely  alleges 
the  unsightlinesB  of  its  poles  and  appurte- 
nances and  the  marring  of  a  grassy  knoll 
of  great  beauty  through  which  it  passes, 
but  does  not  allege  any  depreciation  in  the 
value  of  his  abutting  prop^y,  or  .any  pecu- 
niary damage  whatever  resulting  to  him 
from  the  construction  and  operation  of  the 
railway  upon  the  park  land.  However  un- 
sightly and  unpleasant  the  constructien 
may  be  to  the  complainant,  it  does  not  con- 
stitute such  an  injury  as  can  be  construed 
to  be  special  damages  which  must  be  proved 
by  him  to  entitle  him  to  injunction.  Bayard 
V.  Bancroft  (1905)  —  Del.  Ch.  — ,  62  Atl.  6. 

a?  See  HowKti  v.  New  Yoas:,  N.  H.  &  H. 
R.  Co. 

2S  Illinois  C.  R.  Co.  v.  Roskemmer  (1914) 
264  m.  103,  105  N.  E.  695. 

8»  Sanitary  Dist.  v.  Baumbach  (1915)  270 
HI.  128,  110  N.  E.  331.  Land  was  being 
taken  for  the  purpose  of  a  canal,  along  the 
sides  of  which  canal  the  material  excavated 
would  be  piled  in  the  form  of  what  is  called 
and  referred  to  as  a  spoil  bank.  The  only 
residence  property  on  the  tract  through 
which  the  right  of  way  for  the  canal  was  be- 
ing taken  was  at  some  distance  from  the  ca- 
nal, and  it  was  urged  that  it  was  improper 
to  admit  testimony  as  to  damages  for  ob- 
structing the  view,  light,  and  air  as  to  any 
other  portion  of  the  tract  except  that  on 
which  the  dwelling  house  was  located.  The 
owners  of  the  land,  liowever,  urged  that  the 
whole  tract  was  best  adapted  for  subdivision 
for  residence  and  business  purposes,  and 
the  court  stated  that  if  that  was  the  cor- 
rect theory,  and  the  jury  no  doubt  so  be- 
lieved, then  if  the  bank  operated  to  ob- ' 
L.R.A.1917C. 


struct  the  view  and  obstruct  light  and  air 
from  any  portion  of  the  lands  not  taken, 
of  either  tract,  it  was  proper  to  prove  this 
as  an   element  of  damages. 

ao  Chicago,  M.  &  St.  P.  R.  Co.  v.  Rehnke 
(1911)  113  Minn.  390,  129  N.  W.  771. 

MBemos  v.  Canepa  (1905)  114  La;  517, 
38  So.  438. 

MBernos  v.  Canepa  (La.)  supra  (and  re- 
cover damages  sustained  by  the  obstruc- 
tion). Mitchell  v.  Reid  (1908)  192  N.  Y. 
255,  85  N.  ^.  65.  (The  whole  question  in 
this  case  was  whether  there  was  an  ease- 
ment of  prospect.  The  right  to  enjoin  an 
obstruction  if  there  was  such  an  easement 
was  not  disputed.) 

In  Fitzgerald  v.  Barbour  (1893)  6  C.  C. 
A.  180,  3  U.  6.  App.  565,  55  Fed.  440,  one 
who  purchased  lots  which  had  been  conveyed 
to  him  by  a  deed  containing  a  covenant  that 
a  certain  street  leading  to  the  sea  should 
be  kept  open  may  restrain  by  injunction  an 
obstruction  in  such  street  which  would  cut 
oS  the  outlook  to  the  sea. 

In  Murphy  v.  Ahlberg  (1916)  252  Pa.  267, 
97  Atl.  406,  a  grantor  of  a  lot  in  a  tract 
gave  to  his  grantee  a  free  and  unobstructed 
right  of  light,  air,  and  prospect  over  and 
across  the  front  of  any  other  property 
owned  by  the  grantor  within  certain  lim- 
its. At  the  time  of  the  conveyance  the 
grantor  owned  other  property  within  the 
prescribed  limits,  upon  which  were  erected 
dwellings  each  with  a  porch  in  front  extend- 
ing in  height  to  the  beginning:  of  tlie  second 
story  and  about  10  feet  forward  beyond  the 
front  of  the  building.  Subsequently  it  was 
attempted  to  raise  this  porch  and  construct 
instead  a  three- story  porch,  in  front  oi  a 
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No  easement  of  view  can  be  implied 
against  the  proprietor  of  lands  who 
dedicates  two  streets,  reserving  a  tract 
between  the  streets  for  a  certain  intend- 
ed use,  which  would  permit  a  view  across 
the  same,  so  as  to  authorize  an  injunc- 
tion restraining  him  from  changing  the 
use  and  erecting  buildings  upon  the 
tract  which  would  obstruct  the  view.  •• 

An  easement  of  view  may  be  created 
by  dedication  of  land  to  be  open  so  that 
the  view  across  it  be  unobstructed.  •* 
One  who  has  a  right  to  an  unobstructed 


view  because  of  such  dedication  mav  en- 
join the  obstruction  of  the  same.  **  In 
such  a  case,  the  question  is  not  whether 
the  obstruction  is  or  is  not  a  nuisance, 
but  whether  it  is  inconsistent  with  the 
dedication.  ^  Assuming  that  a  showing 
of  pecuniary  damage  is  necessary  to  en- 
title one  to  an  injunction  in  such  a  situa- 
tion, the  fact  that  the  residence  of  the 
complainant  will  be  rendered  less  desir- 
able as  such,  by  reason  of  the  structure 
cutting  off  his  view,  of  itself  involved 
pecuniary  damage.  ^ 


building  on  a  lot  not  immediately  adjoining 
the  plaintifTs  lot.  This,  having  been  held 
to  violate  the  easement  granted  in  the  com- 
plainant's  deed,   was   enjoined. 

That  the  benefit  of  such  a  covenant  cannot 
be  severed  from  the  dominant  estate,  see 
Cadwalader  v.  Bailey  (1891)  17  R.  I.  496, 
14  L.R.A.  800,  23  Atl.  20,  and  note  append- 
ed thereto  in  14  L.R.A.  300. 

••French  v.  New  Orleans  &  C.  R.  Co. 
(1847)  2  Ltt.  Ann.  80.    This  case  contains  a 


good  discussion  of  the  Spanish  law  as  to 

M  Poole  V.  Rehobotfa  (1911)  9  Del.  Ch. 
192,  80  Atl.  683. 

Sfi  Ibid.,  holding  tliat  the  owner  of  lots 
on  an  avenue  might  enjoin  the  obstruc- 
tion of  lots  intervening  between  his  own  and 
the  sea,  which  lots  had  been  dedicated  as  a 
space  to  be  open  and  unobstructed  to  the 
view  of  the  ocean  by  the  persons  living  on 
and  using  the  avenue.  W.  A.  K 
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EILEEN    M.    ROBERTS,    Respt., 

V. 

CLARENCE  A.   ROBERTS,   Appt. 

(—  Minn.  — ,  161  N.  W.  148.) 

Divorce  -^   substituted   service  —  ali- 
mony. 

1.  A  persona]  judgment  or  decree  for  ali- 
mony rendered  in  a  divorce  case  against  a 
nonresident  of  the  state,  where  the  only 
service  is  by  publication  of  the  summons,  is 
void,  as  is  such  a  judgment  rendered  where 
the  defendant  is  a  resident  of  this  state 
and  can  be  found  therein  and  the  only  serv- 
ice is  by  publication.  But  where  the  de- 
fendant is  a  resident  of  this  state,  but  can- 
not be  found  therein,  because  he  secretes 
himself  within  the  state  so  service  cannot 
well  be  made,  the  court  acquires  jurisdic- 
tion, on  a  service  by  publication  only,  to 
render  a  personal  judgment  for  alimony. 
For  other  oaees,  see  Writ  and  Process,  //.  c, 

in  Dig.  1-52  N.  8. 

Writ  -^  service  by  publication. 

2.  The  affidavit  and  order  for  the  publi- 
cation of  the  summons  in  this  case  were 
sufficient  to  authorize  service  by  publica- 
tion, and  contained  no  irregularities  that 
affected  the  validity  of  the  service. 

For  other  cases,  see  Writ  and  Process,  II.  o, 
in  Dig,  1-^2  N.  8. 

Headnotes  by  BtfNN,  J. 

Note.  —  For   constructive  or   substituted 
service  on  resident  in  action  in  personam 
as  due  process  of  law,  see  annotation  fol- 
lowing this  case,  post,  1143. 
L.RJ^.1917C. 


Divorce  -—  cbarging  real  property. 

3.  When  the  defendant,  after  a  judgment 
for  alimony  is  rendered  against  him,  ac- 
quires real  estate,  the  court  has  power  to 
revise,  modify,  and  alter  the  judgment  so 
as  to  make  the  alimony  a  specifie  lien  on 
the  real  estate  so  acquired. 
For  other  cases,  see  Divorce  amd  Separm- 

tion,  V.  d,  in  Dig,  1-52  N.  8. 

(January  26,  1917.) 

APPEAL  by  defendant  from  an  order 
of  the  District  Court  for  Steele  County 
increasing  the  alimony  and  making  it  a  lien 
on  defendant's  interest  in  lands  inherited  by 
him,  in  a  divorce  action.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  S.  Thompson,  for  appellant: 

A  decree  of  divorce  granted  by  a  court 
having  no  jurisdiction  over  the  person 
against  whom  it  is  granted  is  absolutely 
void,  and  may  be  collaterally  attacked  on 
any  occasion  where  the  decree  or  judgment 
is  set  up  as  valid. 

14  Cyc.  722,  note  81;  Israel  v.  Arthur,  7 
Colo.  5,  1  Pac.  438;  Clayton  v.  Clayton,  4 
Colo.  410;  Parish  v.  Parish,  32  Ga.  653; 
Cavanaugh  v.  Smith,  84  Ind.  380;  Mohler  v. 
Shank,  93  Iowa,  273,  34  LJI.A.  161,  57  Am. 
St.  Rep.  274,  61  N.  W.  981;  Ingram  v.  In- 
gram, 143  Ala.  129,  111  Am.  St.  Rep.  31, 
42  So.  24;  Belknap  v.  Belknap,  154  Iowa, 
213,  134  N.  W.  734;  Aldrich  v.  Steen,  71 
Keb.  33,  98  N.  W.  445,  100  N.  W.  311. 

Where  substituted  service  of  summons  ii» 
had,  either  by  publication  or  by  personal 
service  outside  of  the  state,  the  action  is  in 
rem  and  can  be  enforced  only  against  prop- 
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ertj  seized  within  the  jurisdiction  of  the 
court,  and  a  judgment  founded  upon  such 
service  cannot  be  enforced  against  the  de- 
fendant personally. 

Spokane  Merchants  Asso.  y.  Coffey,  123 
Minn.  364,  143  N.  W.  916;  Smith  v.  Smith, 
123  Minn.  431,  62  L.R.A.(N.S.)  1061,  144  N. 
W.  138;  Thurston  v.  Thurston,  68  Minn. 
279,  69  N.  W.  1017;  14  Cyc.  746,  746. 

Even  though  the  lower  court  had  juris- 
diction to  seize  and  hold  the  office  dental 
equipment  and  household  furniture  of  de- 
fendant, yet  such  jurisdiction,  obtained  by 
seizure  of  that  specific  personal  property, 
would  operate  only  to  render  the  judgment 
valid  as  respects  that  particular  property, 
and  to  the  extent  of  its  value  only. 

Bunnell  v.  Bunnell,  26  Fed.  214. 

At  common  law,  there  is  no  power  in- 
herent in  any  court  to  award  a  wife,  upon 
a  decree  of  absolute  divorce,  any  relief  in 
the  way  of  permanent  alimony. 

14  Cyc  789,  note,  36;  Alexander  v.  Alex- 
ander, 140  Ind.  660,  40  N.  £.  66;  Garnett 
V.  Garnett,  114  Mass.  347 ;  Page  v.  Estes,  19 
Pick.  269;  Dean  v.  Richmond,  6  Pick.  461. 

The  husband's  property  acquisitions  after 
a  divorce  cannot  and  should  not  be  taken 
into  account  by  the  court  in  determining 
the  amount  of  permanent  alimony. 

1  Minor,  Inst.  §  278;  Kamp  v.  Kamp,  69 
N.  Y.  212;  Forrest  v.  Forrest,  9  Abb.  Pr. 
289;  Cralle  v.  Cralle,  79  Va.  182;  Porter  v. 
Porter,  27  Gratt.  699;  Harris  v.  Harris,  31 
Gratt.  13;  2  Bishop,  Marr.  &.  Div.  §  706; 
Chenault  v.  Chenault,  6  Sneed,  248;  Smith 
V.  Smith,  74  Vt.  20,  93  Am.  St.  Rep.  882, 
61  Atl.  1060;  2  Nelson,  Div.  &  Sep.  §  936. 

The  alleged  service  of  the  summons  being 
by  substitution,  it  must  necessarily  follow 
that  the  personal  earnings  of  defendant  (if 
any)  were  also  not  within  the  territorial 
jurisdiction  of  the  court. 

14  Cyc.  746;  Thurston  v.  Thurston,  68 
Minn.  279,  69  X.  W.  1017;  Harshberger  v. 
Harshberger,  26  Iowa,  503 ;  Bailey  v.  Bailey, 
127  N.  C.  474,  37  S.  E.  602;  Smith  v.  Smith, 
74  Vt.  20,  93  Am.  St,  Rep.  882,  61  Atl. 
1060;  Twing  v.  O'Meara,  59  Iowa,  326,  13 
N.  W.  321. 

Messrs.  J.  A.  Sawyer  and  A.  W.  Saw- 
yer, for  respondent: 

The  court  had  the  power  to  compel  de- 
fendant to  pay  the  ordered  alimony  out  of 
his  earnings  or  out  of  any  property  he  has 
or  may  later  obtain. 

Thurston  v.  Thurston,  68  Minn.  279,  69 
N.  W.  1017;  Bunnell  v.  Bunnell,  26  Fed. 
215;  Sprague  v.  Sprague,  73  Minn.  478,  42 
L.R.A.  419,  72  Am.  St.  Rep.  636,  76  N.  W. 
268;  3  Enc.  L.  &  P.  169,  170,  and  note  2; 
Hunt  V.  Hunt,  72  N.  Y.  218,  28  Am.  Rep. 
129;  Hervey  v.  Hervey,  66  N.  J.  Eq.  166,  38 
Atl.  767;  Fleming  v.  West,  98  Ga.  778,  27 
L.R.A.1917C. 


S.  £.  167;  HamiU  v.  Talbott,  72  Mo.  App* 
22,  81  So.  210;  Bickerdike  v.  AUen,  167  HI. 
95,  29  L.R.A.  782,  41  N.  E.  740;  Xelson  v. 
Chicago,  B.  &  Q.  R.  Co.  226  IlL  197,  8  L.RJ^. 
(X.S.)  1186,  116  Am.  St.  Rep.  133,  80  N.  E. 
109;  Raher  v.  Raher,  36  L.R.A.(N.S.)  294, 
note;  Hinckley  v.  Kettle  River  R.  Co.  70 
Minn.  105,  72  N.  W.  835;  Clearwater  Mer- 
cantile  Co.  v.  Roberts,  J.  &  R.  Shoe  Co.  51 
Fla.  176,  4  L.R.A.(N.S.)  117,  120  Am.  St. 
Rep.  153,  40  So.  436;  Fernandez  v.  Casey,  77 
Tex.  462,  14  S.  W.  149 ;  Martin  v.  Burns,  80 
Tex.  676,  16  S.  W.  1072;  Continental  Nat. 
Bank  v.  Thurber,  74  Hun,  632,  26  N.  Y. 
Supp.  966;  Ward  Lumber  Co.  v.  Henderson- 
White  Mfg.  Co.  107  Va.  626. 17  L.R.A.(X.S.) 
324,  69  S.  E.  476;  Northcraft  v.  Oliver,  74 
Tex.  162,  11  S.  W.  1121;  Wesner  v,  O'Brien, 
66  Kan.  724,  32  L.RJI.  289,  54  Am.  St.  Rep. 
604,  44  Pac.  1090;  SUte  v.  Doyle,  107  Minn. 
499,  120  N.  W.  902. 

Though  defendant  had  no  physical  prop- 
erty other  than  his  profession  as  a  dentist, 
capacity  to  earn  money  was  ample  means  to 
justify  and  require  the  alimony  ordered. 

State  V.  Bartley,  —  R.  I.  — ,  L.RJ^..1916D, 
441,  96  Atl.  305 ;  State  v.  Witham,  70  Wis. 
473,  36  N.  W.  934;  1  R.  C.  L.  930;  Gaston 
v.  Gaston,  114  Cal.  642,  66  Am.  St.  Rep. 
86,  46  Pac.  609;  Methvin  v.  Methvin,  60 
Am.  Dec.  680,  note;  Muir  v.  Muir,  4  LuR.A. 
(N.S.)  910,  and  note,  133  Ky.  126,  92  S.  W. 
314. 

Though  there  be  no  statute,  still  the  court 
has  inherent  power  to  make  the  allowed  ali- 
mony a  lien  upon  the  husband's  realty. 

1  R.  C.  L.  944;  Harding  v.  Harding,  102 
Am.  St.  Rep.  703,  note;  Kerr  v.  Kerr,  9 
Ann.  Cas.  89,  and  note,  216  Pa.  641,  66 
AtL  107;  Johnson  v.  Johnson,  126  III.  610, 
16  N.  £.  896. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court: 

This  IS  a  divorce  action.  The  summons 
was  served  by  publication,  defendant  did  not 
appear,  the  case  was  tried,  and  judgment  of 
divorce  entered  February  10,  1915.  There 
had  been  an  order  sequestrating  certain  per- 
sonal property  of  defendant,  and  the  judg- 
ment provided  that  the  plaintiff  recover  of 
defendant  the  sequestration  expenses,  the 
costs  of  the  action,  $25  for  her  necessary 
expenses  in  a  former  action  for  divorce 
brought  against  her  by  defendant,  and  at- 
torneys' fees  in  the  sum  of  $150,  and  that 
defendant  pay  to  plaintiff  alimony  at  the 
rate  of  $35  per  month,  beginning  with  Feb- 
ruary, 1915.  The  sheriff  was  directed  to 
sell  the  articles  of  personal  property  taken 
in  the  sequestration  proceedings,  and  pay 
from  the  proceeds  the  expenses  of  such  pro- 
ceedings, costs  of  the  action,  the  $160  attor- 
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neys'  fee,  and  the  $25,  expense  incurred  in  | 
the  prior  action. 

In  September  1915,  defendant's  father 
died.  On  affidavits  alleging  that  defendant, 
as  one  of  the  heirs  of  his  father,  was  the 
owner  of  an  undivided  one-sixth  interest  in 
certain  lands  in  Mower  county,  and  subject 
to  a  life  estate  in  his  mother,  the  owner  of 
a  one-fourth  interest  in  an  improved  farm 
of  240  acres  in  that  county,  plain tiflf  in 
April,  1916,  applied  to  the  court  for  an  or- 
der: (1)  Requiring  defendant  to  pay  the 
alimony  accrued  under  the  judgment;  (2) 
increasing  the  alimony  to  $50  per  month, 
payable  as  long  as  plaintiff  should  live;  (3) 
ordering  that  the  accrued  alimony  and  each 
instalment  thereof  be  made  a  specific  lien 
upon  defendant's  interest  in  the  lands  men- 
tioned; (4)  ordering  that  the  monthly  ali- 
mony for  the  future  be  made  a  specific  lien 
upon  defendant's  interest  in  said  land;  (5) 
fixing  the  amount  of  plaintilT's  attorneys' 
fees  and  directing  payment  thereof  by  de- 
fendant. An  order  to  show  cause  why  the 
relief  asked  should  not  be  granted  was  is- 
sued. According  to  the  return  of  the  sher- 
iff of  Hennepin  county,  this  order  to  show 
cause,  the  notice  of  motion  and  affidavits,  as 
well  as  the  summons  and  complaint,  find- 
ings^ judgment,  and  bill  of  costs,  were  served 
personally  on  defendant  at  Minneapolis  on 
April  14,  1916.  Defendant  appeared  "spe- 
cially" by  attorneys  other  than  his  present 
counsel,  objecting  to  the  jurisdiction  of  the 
court  to  grant  any  of  the  relief  asked,  on 
two  grounds:  (1)  That  the  court  never  ac- 
quired jurisdiction  in  the  action  of  the  per- 
son of  defendant,  the  summons  having  been 
served  only  by  publication.  (2)  That  the 
judgment  for  alimony  or  attorneys'  fees  is  a 
judgment  in  personam,  and  therefore  void 
under  the  substituted  service  made.  The 
court,  on  May  12,  1916,  made  its  order,  re- 
citing this  special  a,ppearance  of  defendant, 
and  ordering  that  defendant  forthwith  pay 
to  plaintiff  the  sum  of  $525  accrued  alimony, 
and  that  this  amount  and  the  monthly  pay- 
ments of  alimony  thereafter  at  the  rate 
of  $35  per  month  be  made  a  specific  lien 
upon  defendant's  interest  in  the  lands  in- 
herited from  his  father  since  the  judgment 
was  entered.  Defendant  was  also  directed 
to  pay  plaintifTs  attorneys  $75  as  attor- 
neys* fees,  but  the  other  relief  asked  was 
denied.  The  present  appeal  is  by  defendant 
from  this  order. 

1.  An  important  and  interesting  question 
presented  by  the  appeal  is  whether  the 
court  had  jurisdiction  to  render  a  personal 
judgment  for  alimony.  Defendant  was  a 
resident  of  the  state  at  the  time  the  suit 
was  begun.  The  affidayits  for  the  order  of 
publication  showed  that  defendant  was  se- 
creting himself  within  the  state,  that  his 
L.RJ1.1917C. 


whereabouts  were  unknown  and  could  not 
be  ascertained,  and  that  personal  service 
could  not  well  be  made.  The  order  for 
service  by  publication  found  these  facts 
true.  Of  course,  there  can  be  no  doubt  that 
the  court  acquired  jurisdiction  of  the  res, 
the  marriage  status;  but  had  it  jurisdic- 
tion, on  this  substituted  service,  to  render 
a  personal  judgment  for  alimony  T 

It  is  well  settled  that  a  personal  judg- 
ment or  decree  for  alimony  rendered  in  a  di- 
vorce case  against  a  nonresident,  where  the 
only  service  is  by  publication,  is  void  every- 
where. Stallings  v.  Stallings,  127  Ga.  464, 
9  L.R.A.(N.S.)  593,  56  S.  E.  469;  Thurston 
v.  Thurston,  68  Minn.  279,  59  N.  W.  1017. 
The  rule  is  the  same  in  any  action  in  per- 
sonam where  the  defendant  is  a  nonresi- 
dent, the  service  is  by  publication,  and  no 
property  within  the  state  is  seized.  Plum- 
mer  v.  Hatton,  51  Minn.  181,  68  N.  W.  460; 
2  Dunnell's  Dig.  §  7886. 

It  is  equally  clear  that  an  attempted  serv- 
ice by  publication  upon  a  resident  defendant 
who  is  personally  present  within  the  state 
and  can  be  found  therein  confers  no  jurisdic- 
tion to  render  a  personal  judgment,  because 
not  due  process  of  law.  Bardwell  v.  Col- 
lins (Bard well  v.  Anderson)  44  Minn.  97, 
9  L.R.A.  152,  20  Am.  St.  Rep.  547,  46  N.  W. 
315;  Smith  v.  Hurd,  50  Minn.  503,  36  Am. 
St.  Rep.  661,  62  N.  W.  922;  McNamara  ▼. 
Casserly,  61  Minn.  885,  63  N.  W.  880. 

What  18  the  law  when  the  service  is  by 
publication  against  a  resident  defendant 
who  is  in  fact  within  the  state,  but  cannot 
be  found  therein  because  he  conceals  him- 
self so  that  personal  service  cannot  be 
made?  That  is  the  situation  we  have  in 
the  present  case,  as  shown  by  the  affidavit 
and  order  for  publication.  Our  statute  au- 
thorizes service  by  publication  in  a  divorce 
action,  as  in  the  other  cases  specified  in  Gen. 
Stat.  1913,  §  7738,  when  there  is  the  re- 
quired return  of  the  sheriff,  and  the  affidavit 
of  plaintiff  or  his  attorney  states  either 
that  the  defendant  is  not  a  resident  of  the 
state,  or  that  he  cannot  be  found  therein,  and 
the  court  orders  such  service.-  Section  7737. 
Our  statute  directly  authorizes,  therefore,  a 
service  by  publication  in  a  divorce  action 
when  the  defendant  is  a  resident  of  the 
state,  but  cannot  be  found  therein.  The 
question  whether  such  a  service  confers  ju- 
risdiction to  render  a  personal  judgment  for 
alimony  has  not  been  directly  decided  in  this 
state.  In  Bardwell  v.  Collins,  aupra,  the  de- 
fendant was  a  resident  of  the  state,  person- 
ally within  it,  and  could  be  found  therein. 
The  decision  is  expressly  limited  to  cases 
where  the  defendant  is  a  resident  of  the 
9tate  and  can  be  found  therein,  and  the 
opinion  of  Mr.  Justice  Mitchell  clearly  ree* 
ognizes  the  existence  of  statutes  authorizing 
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MTvice  by  publication  a^inst  defendantB 
wbo  could  not  be  found  within  the  jurisdic- 
tion, either  because  of  nonresidence,  or  be- 
cause they  have  absconded  or  concealed 
themselves  to  avoid  the  service  of  process, 
and  recognizes  that  authorities  uphold  the 
validity  of  such  statutes.  There  is  nothing 
in  any  case  in  this  state  that  denies  that 
sudi  a  service  is  due  process  of  law  and  con- 
fers jurisdiction  in  an  action  in  personam, 
cor  to  render  a  personal  judgment  in  an  ac- 
tion in  rem.  It  seems  to  us  that  statutes 
authorizing  service  by  publication  in  such 
eases  are  well  within  the  power  of  the  state 
to  legislate  as  to  its  own  citizens,  and  that, 
on  principle  and  the  weight  of  authority,  a 
duly  authorized  service  by  publication  on  a 
def^dant  in  a  divorce  action  who  is  a  resi- 
dent of  and  within  the  state,  but  cannot  be 
found  therein  because  he  conceals  himself  to 
avoid  the  service  of  process,  confers  juris- 
diction to  render  a  personal  judgment  for 
alimony.  The  exact  question  is  discussed  at 
length  in  the  note  to  Raher  v.  Raher,  35 
LJR.A.(N.S.)  292,  where  the  oases  are  cited 
and  discussed,  with  a  conclusion  in  accord 
with  that  we  have  here  reached.  This  note 
taken  in  connection  with  the  note  to  Stall- 
ings  V.  Stallings,  before  referred  to,  and  the 
note  to  Finney  v.  Providence  Loan  &  Invest. 
Co.  60  L.R.A.  577,  contains  such  a  full  and 
complete  review  and  analysis  of  the  cases 
that  we  find  it  unnecessary  to  cite  or  fur- 
ther discuss  them  here,  or  to  elaborate  the 
view  we  have  expressed. 

2.  Defendant  attacks  the  service  by  pub- 
lication for  various  alleged  insufficiencies  in 
the  affidavit  and  order  for  publication.  We 
have  considered  all  of  these  points,  and  find 
them  without  merit.  The  affidavit  fully 
warranted  the  order  ^ade,  and  we  find  no 
irregularity  sufficient  to  affect  the  validity 
of  the  service. 

3.  As  has  been  stated,  the  order  appealed 
from  granted  plaintiff's  motion  to  make 
the  alimony  awarded  by  the  judgment,  both 
that  which  had  accrued  and  the  monthly 
payments  as  they  should  thereafter  become 
due,  a  specific  lien  on  the  real  estate  which 
defendant  had  inherited  since  the  judgment. 


It  is  strenuously  urged  by  defendant  that 
the  court  erred  in  this.  There  is  no  question 
of  jurisdiction  over  the  person  here,  as  de- 
fendant was  personally  served  with  the 
moving  papers.  He  did  not  raise  this  ques- 
tion in  the  court  below.  While  there  are 
decisions  in  other  states  to  the  effect  that 
an  award  of  alimony  must  be  fixed  in  view 
of  the  circiunstances  as  they  exist  at  the 
time  of  the  decree,  and  that  property  there- 
after acquired  by  the  husband  cannot  be 
taken  into  account^  these  cases  are  not  of 
persuasive  force  or  of  much  value  in  view 
of  our  statutes  relative  to  the  awarding  of 
alimony  and  the  revision  knd  alteration  of 
a  decree  respecting  the  amount  or  the  terms 
of  payment.  The  statute  expressly  gives 
the  court  power  to  make  any  order  in  re- 
spect to  the  alimony  that  it  might  have 
made  in  the  original  action.  Gen.  Stat. 
*1013,  §§  7328,  7129.  Whether  an  order  mak- 
ing the  alimony  a  specific  lien  is  necessary 
to  its  being  a  lien  on  defendant's  real  estate, 
we  need  not  here  determine.  See  Kerr  t. 
Kerr,  21d  Pa.  641,  66  AtL  107,  9  Ann.  Cas. 
90;  Mclntyre  v.  Mclntyre,  120  Ga.  67,  102 
Am.  St.  Rep.  74,  47  S.  E.  501,  1  Ann.  Cas. 
606.  Clearly  the  decree  eould  make  the  ali- 
mony a  specific  lien  on  real  estate  of  de- 
fendant owned  by  him  at  the  time  of  the 
judgment.  Mahoney  v.  Mahoney,  59  Minn. 
347,  61  N.  W.  334.  When  the  husband  ac- 
quires property  after  the  decree,  so  that 
there,  is  a  material  change  in  his  financial 
condition,  there  is  no  doubt  of  the  right  to 
revise  the  decree  by  increasing  the  amount; 
and  we  see  no  reason  why  the  decree  may 
not  be  revised  so  as  to  make  the  original 
award  a  specific  lien  on  the  after-acquired 
real  estate.  See  1  Dunnell's  Dig.  §  2805, 
and  cases  cited;  Haskell  v.  Haskell,  li6 
Minn.  10,  132  N.  W.  1129;  Warren  v.  War- 
ren, 116  Minn.  468,  183  N.  W.  1009;  Hoff  ▼. 
Hoff,  153  Minn.  86,  157  N.  W.  999. 

It  is  unnecessary  to  further  extend  this 
opinion.  The  order  of  the  trial  court  is  af- 
firmed. Plaintiff  is  allowed  the  sum  of  $132, 
as  and  for  attorneys'  fees  and  expenses  on 
this  appeal,  and  judgement  therefor  will  be 
entered  against  defendant  in  this  court. 


Annotatioii — Constructive  or  substituted  service  on  resident  in  action  in 

personam  as  due  process  of  law. 


This  note  is  supplementary  to  the  notes 
to  Pinney  v.  Providence  Loan  &  Invest. 
Co.  50  L.R.A.  685,  and  Raher  v.  Raher, 
35  L.R.A.(N.S.)  292,  and  contains  only 
the  cases  decided  later.  The  latter  note 
refers  to  annotations  on  related  ques- 
tions. See  particularly  note  to  Stallings 
V.  Stallings,  9  L.R.A.(N.S.)  593,  as  to 
judgment  for  alimony  without  personal 
service. 
L.RwA..1917C. 


The  United  States  Supreme  Court,  in  a 
recent  case  (McDonald  v.  Mabee  (1916) 
243  U.  S.  90,  61  L.  ed.  — ,  37  Sup.  Ct. 
Rep.  343),  has  held  that  a  personal  judg- 
ment for  money  against  one  who  has  left 
the  state  not  intending  to  return  may  not, 
consistently  with  due  process  of  law, 
be  rendered  upon  service  by  publication 
in  a  local  newspaper,  and  that  such  judg- 
ment is  not  merely  voidable,  but  aWso- 
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lutely  void.  This  decision  was  rendered 
upon  the  assumption  that  the  party 
against  whom  the  judgment  was  rendered 
was  technically  domiciled  in  the  state; 
but  the  court  expressly  refrained  from 
committing  itself  either  for  or  against 
the  extension  to  absence  of  residents  of 
the  principle  established  in  Pennoyer  v. 
Neff  (1878)  95  U.  S.  714,  24  L.  ed.  565, 
that  a  judgment  in  personam  cannot, 
consistently  with  due  process  of  law, 
rest  upon  constructive  service  of  process 
upon  a  nonresident.  The  court,  while  in- 
timating that  some  of  the  language  of 
Pennoyer  v.  Neff  might  justify  such  an 
extension  of  the  principle,  said  that  it 
would  not  go  farther  than  the  precise 
facts  of  the  case  required,  and  added: 
''Perhaps,  in  view  of  his  technical  posi- 
tion and  the  actual  presence  of  his  fam- 
ily in  the  state,  a  sununons  left  at  his  last 
and  usual  place  of  abode  would  have 
been  enough.  But  it  appears  to  us  that 
an  advertisement  in  a  local  newspaper  is 
not  sufficient  notice  to  bind  a  person 
who  has  left  a  state,  intending  not  to 
return.  To  dispense  with  personal  serv- 
ice the  substitute  that  is  most  likely  to 
reach  the  defendant  is  the  least  that 
ought  to  be  required  if  substantial  jus- 
tice is  to  be  done." 

As  the  judgment  defendant  in  this  case 
bad  left  the  state  without  an  intention  of 
returning,  and  retained  a  technical  dom- 
icil  in  the  state  at  the  time  of  the  judg- 
ment only  because  he  had  not  then  car- 
ried out  his  intention  of  acquiring  a 
domicil  elsewhere,  and  as  the  character 
of  the  constructive  service  adopted  was 
not  in  the  circumstances  the  one  best 
adapted  to  impart  notice  to  him,  it  is 
obvious  that  the  case  on  its  facts  was 
not  one  calculated  to  make  a  strong  ap- 
peal to  the  court  to  affirm  the  constitu- 
tional power  in  any  circumstances  to 
render  a  judgment  in  personam  against 
a  resident  upon  constructive  service  of 
process,  or  to  distinguish  in  this  respect 
between  a  resident  and  a  nonresident  de- 
fendant. The  most  that  can  be  said  of 
the  decision  is  that,  in  the  circumstances 
of  the  particular  case,  the  mode  of  con- 
structive servi<^  adopted  was  not  suffi- 
cient to  satisfy  the  requirement  of  due 
process  of  law.  The  question  whether 
constructive  service  of  process  will  in 
any  circumstances  support  a  judgment  in 
personam  against  a  resident  who  is  ab- 
sent from  the  state  was  not  decided. 

In  Roberts  v.  Bobekts,  ante,  1140,  up- 
holding a  judgment  in  personam  upon 
constructive  service  of  process  against  a 
resident,  the  latter  was  not  absent  from 
the    state,    but   had    concealed    himself 

within  the  9tate,  so  that  personal  service 
L.R.A.1917C. 


oould  not  be  made.    The  court,  therefore, 
had  no  occasion  to  consider  the  suffi- 
ciency of  constructive  service  against  a 
resident  who  is  absent  from  the  state. 
i  It,   however,   clearly  assumed  that  the 
I  principle  which  condemns  a  judgment  in 
'  personam  upon  constructive  service  of 
,  process  against  a  nonresident  does  not 
>  apply,  in  its  full  force  at  least,  in  case 
of  a  resident. 

In  Straub  v.  Lyman  Land  &  Invest. 
Co.  (1012)  30  S.  D.  310,  46  L.R.A.(N.S.) 
941,  138  N.  W.  957,  rehearing  in  (1913) 
31  S.  D.  571,  46  L.R.A.(N.S.)  944,  141 
N.  W.  979^  holding  that  service  upon  a 
domestic,  corporation  had  by  personal 
service  upon  its  officer  outside  the  state, 
he  being  a  nonresident,  will  support  a 
personal  judgment  against  the  corpo- 
ration. The  court  said :  ^'If  service  upon 
an  officer  of  a  foreign  corporation  with- 
in this  state  may  be  deemed  due  process 
of  law,  we  see  no  reason  why  service  of 
process  upon  an  officer  of  a  domestic  cor- 
poration residing  in  a  foreign  state  may 
not  likewise  be  deemed  due  process  as 
well.  A  domestic  corporation  is  neces- 
sarily resident  within  the  state,  and 
cannot  remove  itself  therefrom  either 
permanently  or  temporarily.  Such  cor- 
poration is  at  all  times  to  be  deemed 
an  inhabitant  of  the  state,  and  never 
beyond  the  territorial  jurisdiction  of 
its  courts.  A  natural  person  may 
voluntarily  remove  from  the  state, 
either  temporarily  or  permanently. 
Where  the  removal  is  temporary,  the 
statute  prescribes  a  mode  in  which  proc- 
ess may  be  served  and  jurisdiction  of  the 
absent  defendant  obtained  by  leaving 
a  copy  of  the  summons  at  the  usual 
dwelling  place,  with  a  member  of  the 
family  over  fourteen  years  of  age, — a 
mode  of  substituted  service.  Such  serv- 
ice is  upheld  by  the  courts,  upon  the 
theory  that  it  is  reasonably  designed  to 
give  the  defendant  notice  of  the  proceed- 
ing in  court  and  an  opportunity  to  be 
heard  in  defense  of  the  action.  A  cor- 
poration is  an  artificial  person,  and  can 
be  served  with  process  only  through  its 
agents.  The  statute  does  not  say  that 
service  of  summons  upon  a  domestic  cor- 
poration shall  be  made  within  the  state; 
and  upon  principle  we  see  no  reason  for 
adding  such  limitation  by  construction. 
Such  a  corporation  is  at  all  times  within 
the  territorial  jurisdiction  of  the  state 
courts,  and  service  upon  its  agents  or 
officers  designated  by  the  statute^  with- 
out the  state,  is  as  reasonably  certain  to 
convey  notice  of  the  pendency  of  the  ac- 
tion as  would  like  service  upon  the  same 
officer  within  the  state."  (Other  cases  as 
to   constructive  service  upon   domestie 
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corporations  are  cited  in  the  footnote  to 
this  ease  in  46  L.R.A.(N.S.)  941.) 

And  in  Bryant  v.  Shute  (1912)  147  Ky. 
268,  144  S.  W.  28,  where  the  defendant 
alleged  that  her  abode  in  Massachusetts 
was  with  her  daughter,  that  her  perma- 
nent abode  was  in  Kentucky,  and  that 
she  never  received  the  summons  or  no- 
tice thereof,  it  was  held  that  a  personal 
judgment  rendered  by  the  Massachusetts 
court  on  the  sherifit'a  return  that  he  left 
a  copy  of  the  summons  at  defendant's 
last  known  residence  or  place  of  abode 
was  valid,  and  the  procedure  did  not  con- 
travene the  due  process  of  law  clause. 
The  case  turns  upon  the  finding  of  fact 
that  the  defendant  was  a  resident  of 
Massachusetts.  The  report  does  not  in- 
dicate whether  defendant  was  within  the 
state  of  Massachusetts  or  without  at  the 
time  the  summons  was  supposed  to  have 
been  served,  but  it  seems  to  be  assumed 
that  she  was  out  of  the  state. 

Likewise,  in  Connecticut  Trust  &  S.  D. 
Co.  V.  Wead  (1902)  172  N.  Y.  497,  92 
Am.  St.  Rep.  756,  65  N.  E.  261,  Cnllen, 
J.,  said  by  way  of  argument :  "The  differ- 
ence between  the  status  of  an  absent 
resident  and  that  of  a  nonresident,  and 
the  ability  of  a  creditor  to  pursue  them, 
is  marked.  The  former,  owing  allegiance 
to  the  state  and  subject  to  its  laws,  can 
be  reached  by  its  process,  even  though  it 
be  not  personally  served  upon  him  (Hunt 
V.  Hunt  (1878)  72  V.  Y.  217,  28  Am.  Rep. 
129), 'while  the  state  has  no  power  to 
render  a  personal  judgment  against  a 
nonresident  unless  he  be  served  with 
process  within  the  state,  and  by  the  Code 
(§  1217)  no  judgment  of  any  kind  can  be 
entered  against  a  nonresident  served  by 
publication  unless  the  plaintiff  has  suc- 
ceeded in  attaching  property."  The 
question  of  suspending  the  running  of 
the  Statute  of  Limitations  during  ab- 
sence from  the  state  was  the  one  before 
the  court. 

And  it  would  seem  that  residence  as 
distinguished  from  citizenship  is  the 
deciding  factor,  for  it  has  been  held  that 
although  the  defendant  is  a  citizen  of  the 
country  in  which  a  personal  judgment  is 
rendered  against  him,  the  courts  of  this 
country  will  not  recognize  the  judgment 
as  valid  if  at  the  time  of  bringing  the 
action  he  was  residing  here  and  the  serv- 
ice was  by  publication.  Grubel  v.  Nas- 
sauer  (1913)  210  N.  Y.  149,  52  L.R.A. 
(N.S.)  161,  103  N.  E.  1113.  Also  see 
L.II.A.  note  to  this  case. 

In  White  v.  Powers  (1916)  89  Wash. 

502,  154  Pae.  820,  where  there  was  an 

attempt  at  foreclosure  of  a  lien  upon  an 

automobile,  the  action  being  a  proceeding? 

in  rem,  the  statutes  were  not  followed 
L.R.A.1917C. 


in  the  matter  of  notice  to  the  owner. 
For  these  reasons  the  case  is  only  re- 
motely in  point.  The  court  said :  ''In  the 
case  before  us  the  owner  of  the  property 
and  lien  debtor  was  not  served  with 
process  of  any  kind,  but  attempt  was 
made  to  proceed  upon  purely  construc- 
tive notice  without  any  certificate  and 
showing  of  necessity  therefor;  the  lien 

'  debtor  being  at  the  time  a  resident  of 
the  state,  and  not  even  a  prima  facie 

:  showing  being  made  to  the  contrary. 
The  proceedings  in  this  case,  therefore, 
plainly  violated  the  due  process  of  law 
clauses  of  the  state  and  Federal  Consti- 
tutions, although  in  our  opinion  the  stat- 
utes suflSciently  comply  with  those  con- 
stitutional requirements.  The  statutes 
themselves  were  not  complied  with.  The 
sale  was  therefore  void.'' 

But  it  has  been  held  that  even  though 
defendant  may  have  a  temporary  abode 
within  the  state,  a  substituted  service 
upon  him — the  leaving  of  a  copy  of  the 
summons  at  such  place  of  abode — ^will 
not,  under  the  common  law,  support  a 
personal  judgment  against  him.  Leigh ty 
v.  Tichenor  (1916)  173  App.  Div.  228, 
159  N.  Y.  Supp.  457.  It  should  be  ob- 
served, however,  that  the  court  in  this 
case  apparently  assumed  that  if  the  serv- 
ice had  been  in  strict  conformity  to  a 
statute  that  required  this  kind  of  service, 
the  judgment  founded  thereon  would 
have  been  valid. 

Of  course,  if  the  action  can  be  con- 
strued to  be  one  that  does  not  seek  a 
personal  judgment,  substituted  service 
may  be  good.  8o  in  Chapmad  v.  Chap- 
man (1916)  —  Mo.  App.  — ,  185  S.  W. 
221,  it  was  held  that  in  an  action  by  the 
wife  for  divorce  and  alimony,  with 
prayer  to  enforce  the  decree  for  alimony 
against  the  respondent's  property  within 
the  state,  the  court  had  jurisdiction,  on 
service  by  publication,  to  award  the  de- 
cree, grant  the  alimoxiy,  and  make  it  a 
lien  upon  the  respondent's  property.  It 
was  not  known  whether  the  respondent 
was  within  the  state  or  not.  The  ground 
of  the  decision  as  to  granting  the  ali- 
mony was  stated  as  follows :  "We  do  not 
agree  with  the  learned  trial  judge,  for 
whose  opinion  we  have  great  respect, 
that  a  judgment  for  alimony  is,  in  the 
very  nature  of  things,  a  personal  judg- 
ment. The  action  for  divorce  is  a  pro- 
ceeding sui  generis.  Mangels  v.  Mangels 
(1879)  6  Mo.  App.  481.  It  deals  with  a 
status,  one  incident  of  which  is  the  hus- 
band's obligation  to  support  and  main- 
tain the  wife.  And  viewing  our  divorce 
law  broadly,  and  as  intended  to  afford 
full  means  for  the  regulation  of  that 
status,  and  the  enforcement  of  the  obli- 
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gation  of  the  husband  thereunder  to  the    gation,  in  an  appropriate  proceeding  to 


wife  domiciled  in  this  jurisdiction,  it 
would  not  seem  to  be  illogical  or  contrary 
to  the  spirit  of  our  law  to  make  the  hus- 
band's property  within  the  jurisdiction 
respond  to  the  fulfilment  of  such  obli- 


reach  it  and  apply  it,  so  far  as  may  be 
just  and  proper,  to  make  provision  for 
the  necessities  of  the  abandoned  wife." 

J.  W.  M. 


NEBRASKA  SUPREME  COURT. 

WILLIS  I.  HOOPES,  Admr.,  etc.,  of  Ren- 
free  H.  Rickard,  Deceased, 

V. 

JOHN  D.  CREIGHTON,  Appt. 
(—  Neb.  — ,  160  N.  W.  742.) 

Negllirenoe  —  violation  of  ordinance. 

1.  The  violation  of  any  Btatutory  or  valid 
municipal  regulation  established  for  the 
purpose  of  protecting  persons  or  property 
from  injury  is  sufficient  to  prove  such  a 
breach  of  duty  as  will  sustain  a  private  ac- 
tion for  negligence,  if  the  other  elements  of 
actionable  negligence  concur. 

Innkeeper  —  absence  of  fire  escapes  — 
liability. 

2.  A  hotel  owner  may  not  omit  to  do  the 
things  that  are  reasonably  necessary  for 
the  safety  and  protection  of  the  guests  of 
the  house,  and  if  he  disregards  the  provi- 
sions of  the  law  concerning  the  establish- 
ment of  fire  escapes  upon  the  building,  and 
such  other  devices  as  the  law  provides  for, 
he  will  be  held  liable  for  the  aamages  sus- 
tained because  of  the  death  of  any  guest 
which  may  be  brought  about  by  his  negli- 
gence. 

For  other  ocaea,  see  Buildings,  I,  &,  in  Dig. 
1^2  N.  8. 

Negligence  —   failure   to   Impose  civil 
liability. 

3.  The  fact  that  the  statute  or  ordinance 
in  question  does  not,  in  terms,  impose  a 
civil  liability  for  its  violation,  does  not  af- 
fect such  evidence  of  its  violation  as  may 
go  to  show  negligence. 

Same  —  assumption  of  risk. 

4.  A  requested  instruction  of  the  defend- 

Headnotes  by  Haher,  J. 

Note.  ^  The  liability  for  injuries  caused 
by  lack  or  insufficiency  of  fire  escapes  is 
treated  in  the  annotation  fbllowing  this 
case,  post,  1163. 

Generally  as  to  private  action  for  viola- 
tion of  statute  not  expresslv  conferring  it, 
see  notes  to  Wolf  v.  Smith,  *9  L.R.A.(N.8.) 
338,  and  Conway  v.  Monidah  Trust,  L.R.A. 
191 5£,  600.  A  similar  question  respecting 
the  violation  of  municipal  ordinance  is  dis- 
cussed in  the  note  to  Sluder  v.  St.  Louis 
Transit  Co.  6  L.R.A.(N.S.)  186. 

Generally  as  to  the  liability  of  innkeep- 
ers for  personal  injury  to  guests  from  con- 
dition of  inn  premises,  see  note  to  Ritter 
V.  Norman,  43  L.R.A.(N.S.)  657,  and  see 
later  case,  Baker  v.  Butterworth,  L.R.A. 
I916F,  1287. 
L.R.A.1917C. 


ant,  to  the  effect  that  the  plaintiff's  deced- 
ent assumed  the  risk  of  injury  because  he 
knew  the  dangerous  condition  of  the  build- 
ing as  regards  injury  by  fire^  was  properly 
refused. 

For  other  cutaes,  see  Buildings,  L  b,  in  Dig, 
1-52  N.  8. 

(Morrissey,  Ch.  J.,  and  Sedgwick,  J.,  dis- 
sent. ) 


(December  9,  1916.) 

A  PP£<AL  by  defendant  from  a  judgment 
jlX  of  the  District  Court'  for  Douglas 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  hia  decedent,  alleged  to  have  been  caused 
by  the  negligence  of  defendant  in  failing  to 
furnish  sufficient  fire  escapes  for  his  hoteL 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mahtmey  A  Kennedy  and  Tale 
C.  Holland,  for  appellant: 

A  violation  ol  a  statute  is  not  negligence 
per  se,  but  is  only  a  circumstance  tending 
to  prove  negligence. 

Chicago,  B.  &  Q.  R.  Co.  v.  Metcalf,  44 
Neb.  848,  28  L.R.A.  824,  63  N.  W.  61; 
Omaha  &  R.  Valley  R.  Co.  v.  Talbot,  48 
Neb.  627,  67  N.  W.  599;  Geist  v.  Missouri 
P.  R.  Co.  62  Neb.  309,  87  N.  W.  43,  10  Am. 
Neg.  Rep.  414;  HUtt  v.  Brooks,  17  Neb. 
33,  22  N.  W.  73;  Meyer  v.  Shamp,  26  Neb. 
729,  42  N.  W.  767. 

One  who  has  had  time  and  opportunity 
to  observe  the  condition  of  a  building  as  to 
fire  escapes,  by  voluntarily  going  to  the 
building  and  taking  a  room  therein,  as- 
sumes such  hazards  as  may  exist  on  account 
of  the  insufficiency  of  the  fire  escapes. 

Radley  v.  Knepfly,  —  Tex.  Civ.  App.  — , 
124  S.  W.  447;  Armaindo  v.  Ferguson,  37 
App.  Div.  160,  55  N.  Y.  Supp.  769,  6  Am. 
Neg.  Rep.  419;  Willy  v.  MuUedy,  78  N.  Y. 
310,  34  Am.  Rep.  536;  Huda  v.  American 
Glucose  Co.  154  N.  Y.  474,  40  L.R.A.  411, 
48  N.  E.  897,  3  Am.  Neg.  Rep.  721. 

If  one*s.  safety  has  been  endangered  by 
the  negligent  act  or  omission  of  another, 
and  in  his  efforts  to  avert  the  danger  he 
acts  imprudently  and  is  injured,  he  is  not 
guilty  of  contributory  negligence;  but  if 
the  danger  which  causes  the  confusion  of 
mind  is  not  the  result  of  any  negligent  act 
or  omission  on  the  part  of  the  defendant, 
then  the  defendant  is  not  liable,  if,  two  ave- 
nues of  escape  being  open,  one  dangerous 
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and  the  other  safe,  the  plaintiff  chooses  the 
unsafe  way. 

Trowbridge  ▼.  Danville  Street  Car  Co.  1 
Va.  Dec.  823,  19  S.  E.  780;  Texas  &  P.  R. 
Co.  V.  Meyers,  68  Tex.  Civ.  App.  403,  125 
S.  W.  49;  Smith  v.  Norfolk  &  W.  R.  Co. 
107  Va.  725,  60  S.  E.  56;  Baltzer  v.  Chi- 
cago, M.  &  N.  R.  Co.  83  Wis.  459,  53  N. 
W.  885;  Quirouet  v.  Alabama  G.  8.  R.  Co. 
Ill  Ga.  315,  36  S.  E.  599,  8  Aql  Neg.  Rep. 
183;  2  Bailey,  Personal  Injuries^  2d  ed. 
§  497. 

Messrs.  Browii»  Baxter,  &  Van  Dusen 
and  J.  W.  VFoodrough,  for  appellee: 

Neglect  to  comply  with  the  requirements 
of  the  fire  escape  law,  where  such  neglect 
is  the  proximate  cause  of  death,  is  action- 
able. That  the  statute  does  not  in  terms 
impose  civil  liability  is  immaterial. 

Frontier  Steam  Laundry  Co.  v.  Connolly, 
72  Neb.  767,  68  L.R.A.  425,  101  N.  W.  995, 
17  Am.  N^.  Rep.  696;  Strahl  v.  MUler,  97 
Neb.  820,  151  N.  W.  952,  Ann.  Cas.  1917A, 
141;  Rose  v.  King,  49  Ohio  St.  213,  16 
L.R.A.  160,  30  N.  E.  267;  Yall  v.  Snow, 
10  L.R.A.(N.S.)  117,  and  note,  201  Mo.  511, 
119  Am.  St.  Rep.  781,  100  S.  W.  1,  9  Ann. 
Cas.  1161;  Wolf  v.  Smith,  9  L.RA..{N.S.) 
338,  and  note,  149  Ala.  457,  42  So.  824; 
Coutant  V.  Snow,  201  Mo.  527,  100  S.  W. 
5;  Maiorca  v.  Myers,  131  App.  Div.  210, 
115  N.  Y.  Supp.  923;  Arnold  v.  National 
Starch  Co.  21  L.R.A.(N.S.)  178  and  note, 
194  N.  Y.  42,  86  N.  E.  815;  Terre  Haute  & 
I.  R.  Co.  V.  Voelker,  129  111.  540,  22  N.  E. 
20;  Indiana,  B.  &  W.  R.  Co.  v.  Barnhart, 
115  Ind.  399,  16  N.  E.  121;  Houston  &  T. 
C.  R.  Co.  v.  Wilson,  60  Tex.  142;  San  An- 
tonio &  A.  P.  R.  Co.  V.  Bowles,  88  Tex.  634, 
32  S.  W.  880;  Kansas  City,  M.  &  B.  R.  Co. 
V.  Flippo,  138  Ala.  487,  35  So.  457j  Platte 
&  D.  Canal  &  Mill  Co.  v.  Dowell,  17  Colo. 
376,  30  Pac.  68;  Atlanta  &  W.  P.  R.  Co.  v. 
Wyly,  65  Ga.  120;  Cincinnati,  H.  &  I.  R. 
Co.  V.  Butler,  103  Ind.  31,  2  N.  E.  138; 
Akers  v.  Chicago,  St  P.  M.  &  0.  R.  Co.  68 
Minn.  540,  60  N.  W.  669;  21  Am.  k  Eng. 
Enc.  Law,  2d  ed.  483;  Wyatt  v.  McCreery 

6  Co.  126  App.  Div.  650,  111  N.  Y.  Supp. 
86;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Zernecke, 
69  Neb.  689,  55  L.R.A.  610,  82  N.  W.  26, 

7  Am.  Neg.  Rep.  447,  183  U.  S.  582,  46  L. 
ed.  339,  22  Sup.  Ct.  Rep.  228;  Chicago,  R. 
I.  &  P.  Co.  V.  Young,  58  Neb.  678,  79  N. 
W.  556. 

The  requested  instruction  that  Rickard 
assumed  the  risk  because  he  knew  the  dan- 
gerous condition  of  the  building  as  to  fire 
protection  was  properly  refused. 

Cittadino  v.  Shackter,  83  N.  J.  L.  693, 
43  L.R.A.(N.S.)  80,  85  Atl.  174;  Arnold  v. 
National  Starch  Co.  194  N.  Y.  42,  21  L.RAl. 
(N.S.)  178,  86  N.  E.  815;  Maiorca  v.  Myers, 
131  App.  Div.  210,  115  N.  Y.  Supp.  923. 
L.R.A.1917C. 


Rickard'8  safety  was  endangered  by  the 
negligent  acts  and  omissions  of  defendant, 
and  the  question  whether  he  acted  with 
reasonable  prudence  to  save  himself  was 
submitted  to  the  jury  under  proper  instruc- 
tions. 

Culberteon  v.  Holliday,  50  Neb.  233,  69 
N.  W.  853,  1  Am.  Neg.  Rep.  Ill;  Missouri 
P.  R.  Co.  V.  Baier,  37  Neb.  253,  55  N.  W. 
913;  Omaha  Street  R.  Co.  v.  Craig,  39  Neb. 
601,  58  N.  W.  209. 

Messrs.  Gurley  &  Fitc^  also  for  appel- 
lee. 

Hamer,  J^  delivered  the  opinion  of  the 
court: 

Appeal  from  the  judgment  of  the  district 
for  Douglas  county.  Willis  Hoopes,  as  ad- 
ministrator of  the  estate  of  Renfree  H. 
Rickard,  brought  an  action  against  John 
D.  Creighton  to  recover  damages  bec^se  of 
the  alleged  negligence  of  said  Creighton  in 
maintaining  a  hotel  in  the  city  of  Omaha 
known  as  the  Dew^  Hotel,  and  in  which 
he  failed  to  furnish  fire  escapes  for  the 
said  building  as  prescribed  by  the  statute 
of  the  state  of  Nebraska.  The  plaintiff  re- 
covered a  judgment  for  the  sum  of  $6,000. 

The  plaintiff  alleged  that  Renfree  H. 
Rickard  died  at  Omaha,  Nebraska,  February 
28,  1913,  leaving  as  his  next  of  kin  his 
widow,  Clara  Rickard,  and  his  father,  Peter 
H.  Rickard;  that  John  D.  Creighton  was 
the  owner  of  the  Dewey  Hotel,  the  same 
being  used  by  and  held  out  to  the  public 
as  a  hotel  and  public  lodging  place;  that 
said  building  was  maintained  without  hav- 
ing one  or  more  fireproof  stairways;  that 
the  defendant  negligently  failed  to  provide 
any  fire  escapes  to  which  convenient  access 
could  be  had  from  the  interior  of  said  build- 
ing on  the  second  floor,  and  with  only  one 
insufficient  fire  escape  stairway  and  plat- 
form on  the  north  side  (end),  and  one 
standpipe  and  ladder  on  the  east  side,  nei- 
ther of  which  was  of  convenient  access  from 
the  interior  of  the  building;  that  the  way 
of  egress  to  such  fire  escapes  was,  at  all 
times,  obstructed  by  solid  doors  of  wood 
with  locks  and  bolts  attached  thereto,  and 
maintained  between  the  only  fire  escapes  on 
the  second  floor;  that  the  defendant  failed 
to  equip  any  outside  rooms  with  automatic 
fire  escapes  or  device  so  as  to  offer  the 
means  of  escape  to  the  occupants  who  might 
be  unable  to  reach  such  defective  fire  es- 
capes as  were  maintained;  that  the  defend- 
ant, shortly  before  the  fire,  was  notified  by 
the  deputy  labor  commissioner  to  provide 
fire  protection  and  to  remedy  the  said  de- 
fects as  required  by  law;  that  on  February 
28,  1913,  said  Rickard,  as  a  guest  of  the 
said  hotel,  was  assigned  to  room  No.  34, 
an  outside  room  that  was  not  equipped  with 
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a  fire  escape  ladder  or  other  device  for  the 
safety  of  the  guests,  and  that  said  Rickard 
did  not  know  the  condition  of  the  premises 
and  the  lack  of  proper  fire  escapes;  that 
shortly  after  the  said  Rickard  retired  a  fire 
broke  out  in  the  said  hotel;  and  solely  by 
reason  of  the  failure  of  defendant  to  pro- 
vide fire  escapes  said  Rickard  lost  his  life; 
that  said  Richard  at  the  time  of  his  death 
was  a  strong,  well-educated  man,  thirty- 
seven  years  old,  operating  as  a  brand  in- 
spector and  a  trainer  and  trader  of  horses 
at  the  South  Omaha  stockyards,  earning 
more  than  $5,000  a  year,  and  contributing 
large  sums  of  money  to  his  father,  as  well 
as  supporting  his  home  for  his  wife  and 
himself.  The  defendant  admitted  that  he 
was  the  owner  of  the  said  Dewey  Hotel 
building  and  denied  the  other  averments  of 
plaintifTs  petition.  He  also  alleged  that 
whatever  injuries  plaintiff's  decedent  had 
received  were  occasioned  solely  through  the 
failure  and  negligence  of  said  decedent,  who 
was  familiar  with  the  conditions  and  sur- 
roundings of  said  hotel  building  and  as- 
sumed whatever  risk  there  was;  that  the 
premises  were  purchased  by  the  defendant 
February  6,  1907,  subject  to  a  lease  made 
to  one  Cliarles  E.  Wilkin  s,  and  were  then 
and  at  all  times  subsequent  thereto 
equipped  with  fire  escapes  adequate  and 
sufficient  in  number  and  design,  and  with  a 
free  and  unobstructed  access  thereto  from 
all  parts  of  said  building,  and  that  said  fire 
escapes  and  the  means  of  access  thereto 
were  then,  and  at  all  times  subsequent, 
maintained  as  required  by  law;  also  that 
the  lessee  had  complete  possession  of  the 
premises  at  the  time  of  the  fire,  and  that 
the  defendant  had  no  control  over  the  said 
building  and  took  no  part  in  its  use  and 
management.  The  reply  was  a  general  de- 
nial. 

The  evidence  sustains  the  allegations  of 
the  petition  and  supports  the  verdict.  It 
was  in  testimony  by  the  night  clerk  Nold 
that  on  the  night  of  the  fire  the  door  lead- 
ing to  the  fire  escape  on  the  second  fioor 
opened  into  a  guest  room,  No.  30.  This  is 
also  shown  by  the  plan  of  the  second  story 
contained  in  the  record.  The  fire  escape  at 
the  north  end  of  the  building,  such  as  it 
was,  could  be  reached  from  room  No.  40 
through  the  window  furthest  west.  Room 
No.  40  was  a  guest  room,  and  had  a  door 
leading  into  it  from  a  corridor  which  ex- 
tended the  length  of  the  building.  A  per- 
son could  go  from  this  corridor  through  and 
into  this  guest  room  and  then  through  a 
window  to  the  fire  escape  at  the  northeast 
corner  of  the  building.  This  fire  escape 
would  permit  him  to  reach  a  ladder  which, 
when  unhooked  from  the  wall  where  it 
usually  hung,  extended  a  short  distance  be- 
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low  the  floor  of  the  second  story.  It  waa 
not  unhooked  the  night  of  the  fire,  and  the 
occupants  of  room  No.  40,  Clara  Newman 
and  lona  Jennings,  went  down  the  fireman's 
ladder.  The  photograph  of  the  north  end 
of  the  building  shows  tliat  this  fire  escape 
could  be  reached  from  the  second  window 
from  Thirteenth  street  and  "from  the  ledge 
along  the  front  of  the  building  under  the 
window."  The  "ledge"  or  "cornice"  referred 
to  on  the  north  end  of  the  structure  was 
practically  on  a  level  with  the  second  floor. 
The  north  fire  escape  went  clear  up  onto 
the  roof.  Access  to  the  north  fire  escape 
could  be  had  from  the  second  story  by  going 
through  the  window  at  the  north  end  of  the 
corridor  and  then  crawling  along  on  the 
"cornice"  or  "ledge"  towards  the  northeast 
corner  of  the  building  until  it  was  reached. 
Of  course,  an  athlete  might  have  walked 
along  on  this  ledge.  No  one  seems  to  have 
escaped  from  the  second  story  by  means  of 
these  fire  escapes.  There  was  a  ladder  on 
the  east  side  which  did  not  extend  very  far 
towards  the  ground.  It  could  be  reached 
from  the  second  floor  through  room  No.  30. 

Nold  testified  that  every  room  on  the  sec- 
ond fioor  was  provided  with  a  lock  and  key, 
and  that  each  guest  assigned  to  a  room  on 
that  floor  was  provided  with  a  key.  The 
testimony  of  Nold  is  corroborated  by  the 
testimony  of  Garrett  F.  Vliet,  who  was  also 
one  of  the  clerks  of  the  hotel. 

Vliet  testified  that  room  No.  34  was  oc- 
cupied by  Rickard,  the  decedent,  and  the 
woman  whom  he  registered  as  his  wife.  He 
also  testified  that  rooms  numbered  20,  28, 
and  32  of  the  second  floor  were  not  occupied 
that  night,  and  that  No.  30  was  occupied 
by  a  Charles  Cummings.  His  testimony  cor- 
roborated that  of  Nold  concerning  the  fact 
that  lona  Jennings  and  Clara  Newman  oc- 
cupied room  No.  40.  He  testified  that  Rick- 
ard was  under  the  influence  of  liquor  when 
he  and  the  w^oman  came  in;  that  it  was 
about  3  o'clock  in  the  morning  when  they 
came;  that  the  woman  appeared  to  be  in- 
toxicated; that  Rickard  was  able  to  walk, 
and  that  he  did  not  stagger  noticeably ;  that 
the  witness  assigned  him  to  room  No.  34, 
the  fourth  room  from  the  north  on  the  east 
side  of  the  hallway,  on  the  second  floor; 
that  this  was  the  last  time  the  witness  saw 
him  alive;  that  none  of  the  outside  rooms 
was  equipped  with  an  automatic  fire  escape; 
that  after  calling  the  fire  department  the 
witness  called  Mrs.  Wilkins  and  her  sister; 
that  the  witness  met  Mr.  Nold  before  he  got 
out  of  the  building,  and  that  Nold  had  ap- 
parently been  crawling;  that  the  witness 
met  him  about  one  third  of  the  way  up  from 
the  vestibule  to  the  office. 

The  defendant,  John  D.  Creighton,  testi- 
fied that  at  the  time  he  bought  the  build- 
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ing  the  fire  escapes  were  there  which  we 
have  described;  that  the  fire  escape  on  the 
north  end  was  a  r^ular  iron  fire  escape, 
the  steps  being  of  cast  iron  and  5  inches 
wide  and  27  or  28  inches  long;  that  when 
he  put  in  a  new  front  he  was  given  permis- 
sion to  come  out  with  the  "cornice"  or 
'4edge;"  that  this  '"ledge"  was  26  inches 
wide  by  44  feet  long,  and  was  at  the  level 
of  the  second  floor;  that  it  was  made  of 
wood  and  covered  with  tin ;  that  it  ran  clear 
across  the  width  of  the  hotel;  he  also  de- 
scribed the  fire  escape^  at  room  No.  40  on 
the  north  end  of  the  building,  and  also  the 
ladder  fire  escape  on  the  east  side  at  room 
No.  30. 

The  testimony  concerning  the  fire  escapes, 
such  as  they  were,  is  corroborated  by  the 
testimony  of  other  witnesses  called.  Alex- 
ander Beck  testified  that  the  platform  on 
the  second  floor,  being  the  one  at  room  No. 
40,  could  be  reached  by  going  out  through 
the  hall  window  and  walking  along  the 
"ledge." 

C.  S.  Ely  testified  that  the  door  from 
room  34,  the  one  occupied  by  Rickard, 
opened  into  the  corridor,  and  that  there  was 
a  chance  to  go  through  the  window  at  the 
north  end  of  the  corridor  onto  this  "ledge," 
or  that  one  could  go  south  along  the  cor- 
ridor and  then  go  down  the  winding  stair- 
way, which  led  from  the  office  to  the  en- 
trance on  Thirteenth  street,  or  that  one 
could  come  out  of  the  room  No.  34  into  the 
corridor  and  then  go  south  to  room  No.  30 
and  then  go,  if  possible,  down  the  ladder  fire 
escape  which  might  be  reached  from  that 
room. 

Baker  Cole  testified  that  he  was  a  city 
fireman  at  the  time  of  the  Dewey  Hotel 
fire;  that  his  company.  Hook  &  Ladder  No. 
1,  was  one  of*  the  first  on  the  ground;  that 
the  company  got  there  about  4:48  a.  h.; 
that  the  witness  was  acquainted  with  Rick- 
ard; that  the  witness  went  into  the  Thir- 
teenth street  entrance;  that  the  building 
was  very  smoky  at  that  time;  that  Rickard 
was  the  first  man  that  the  witness  got  hold 
of,  and  that  he  dragged  him  out  and  called 
for  help;  that  he  was  then  alive;  that  he 
was  inside  the  door  when  the  witness  found 
him,  but  "plumb"  down  the  stairway;  that 
it  was  absolutely  dark  in  there  in  the  en- 
trance  way  when  tlie  witness  found  Rick- 
ard; that  the  witness  and  others  took 
Rickard  to  a  restaurant. 

Martin  Dinenn  testified  that  the  first 
alarm  came  at  4:44;  that  the  second  alarm 
came  at  4:47,  and  the  third  alarm  at  4:52; 
that  this  last  alarm  was  turned  in  imme- 
diately after  the  second  explosion;  that  the 
witness  got  there  about  4:51,  and  was  on 
the  ground  floor  when  the  second  explosion 
occurred:  that  he  saw  a  ladder  going  up  to 
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the  second  floor,  and  that  he  went  up  on 
that  ladder  and  into  a  bedroom,  and  then 
out  into  the  hall;  that  about  that  time  the 
explosion  came,  and  he  got  out  as  fast  as 
he  could;  that  after  the  witness  was 
dragged  out  from  upstairs,  he  met  some 
firemen  on  the  sidewalk,  and  they  said 
somebody  was  inside  the  entrance;  that  the 
witness  went  into  the  doorway  of  the  en- 
trance and  found  the  Lee  woman  on  the 
floor;  that  she  was  then  alive,  and  the  wit- 
ness called  for  help,  and  they  pulled  her 
out  and  took  her  to  a  restaurant.  The 
woman  described  by  the  witness  was  the 
woman  who  occupied  room  34  with  Rickard. 
Both  appear  to  have  died. 

F.  E.  Hodges,  called  as  a  witness  for  the 
defendant,  testified  that  he  was  night  man- 
ager of  the  Calumet  restaurant;  that  he 
waited  on  Rickard  the  night  of  the  fire  be< 
tween  2  and  3  o'clock  in  the  morning;  that 
he  had  a  woman  with  him;  that  he  stag- 
gered; that  the  woman  was  probably  in- 
toxicated, but  that  Rickfird  was  well  able 
to  handle  himself,  although  he  staggered 
some  both  going  out  and  coming  in. 

No  fire  escape  constructed  for  the  second 
floor  was  made  in  compliance  with  the  stat- 
ute. No  flre  escape  was  built  on  a  level 
with  the  floor  of  the  second  story  "and  of 
sufficient  length  to  permit  access  to  the 
same  from  not  less  than  two  windows,"  nor 
were  they  "so  constructed  as  to  be  of  con- 
venient access  from  the  interior  of  the  build- 
ing," nor  were  they  "commodious  in  size 
and  form  and  of  sufficient  strength  to  be 
safe  for  the  purpose  of  ascent  and  descent," 
all  as  provided  by  the  atatute;  nor  did  any 
outside  room  of  said  hotel  contain  an  auto-> 
matic  fire  escape,  or  other  proper  and  suffi- 
cient device  to  escape  from  a  fire.  The 
provision  of  the  statute  (Laws  1011,  chap. 
56,  §  1)  "that  in  every  hotel,  boarding, 
lodging,  tenement,  or  apartment  house,  there 
shall  also  be  provided  one  automatic  metal- 
lic fire  escape,  or  other  proper  device,  in 
every  outside  room  of  such  hotel,  boarding, 
lodging,  tenement,  or  apartment  house,  each 
automatic  metallic  fire  escape  or  device  to 
be  attached  to  the  inside  of  said  rooms  so 
as  to  afford  an  effective  means  of  escape  to 
all  occupants  who,  for  any  reason,  are  un- 
able to  reach  or  use  the  said  fireproof  stair- 
ways, chutes,  or  toboggans,"  was  entirely 
disregarded.  The  law  also  provides:  "The 
way  of  egress  to  such  fire  escapes  shall,  at 
all  times,  be  kept  free  and  clear  of  all  ob- 
structions of  any  and  every  nature."  Laws 
1011,  chap.  64,  §  14. 

Tlie  appellant  complains  that  the  court 
erred  in  giving  instruction  No.  3  to  the 
jury.  That  instruction  simply  states  the 
law  as  it  is  contained  in  the  Laws  of  1911 
above  cited.    If  the  law  is  wrong  and  with- 
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out  foundation,  then  the  instruction  is 
wrong.  The  first  part  of  the  instruction 
provides  for  the  building  of  fireproof  stair- 
ways, chutes,  or  toboggans  and  steel  plat- 
forms and  automatic  metallic  fire  escapes. 
The  second  provision,  to  the  effect  that  "the 
way  of  egress  to  such  fire  escapes  shall,  at 
all  times,  be  kept  free  and  clear  of  all  ob- 
structions of  any  and  every  nature,"  is  con- 
tained in  the  section  above  referred  to.  The 
law  is  contained  in  two  provisions  of  the 
statute.  After  a  careful  examination  of 
appellant's  brief,  we  are  unable  to  discover 
anything  wrong  with  the  third  instruction 
given  by  the  court  upon  its  own  motion. 
We  do  not  copy  it  for  the  reason  that  it  is 
itself  a  copy  of  the  law. 

The  Reagan  Act  seems  to  be  a  complete 
law  touching  the  matters  within  it.  It  con- 
templates protection  against  fire.  It  is 
made  to  apply  to  hotels,  boarding  houses, 
storehouses,  tenement  houses,  and  every 
building  used  in  whole  or  in  part  as  a  pub- 
lic building,  or  used  as  an  office  or  store 
building  or  schoolhouse  or  theater  or  public 
hall  or  place  of  assemblage.  We  see  no  con- 
stitutional inhibition  against  the  passage  of 
the  act.  There  is  a  provision  looking  to  the 
Inspection  of  any  building  in  the  state 
where  it  is  claimed  that  the  provisions  of 
the  act  are  violated.  The  inspection  is  to 
be  by  the  commissioner  of  labor,  the  deputy 
commissioner  of  labor,  or  such  other  person 
as  may  be  appointed  by  the  deputy  commis- 
sioner of  labor.  There  is  also  a  provision 
touching  the  payment  of  compensation  for 
services.  The  act  winds  up  by  certain  pro- 
visions with  respect  to  the  pimishment  of 
those  who  violate  it,  and  it  is  made  the 
duty  of  the  county  attorney  to  prosecute 
the  persons  who  violate  the  law  before  any 
court  of  competent  jurisdiction.  The  act 
was,  no  doubt,  intended  to  provide  what- 
ever might  be  necessary.  The  act  intro- 
duced by  Mr.  Bulla  looks  to  the  creation 
of  a  hotel  commission,  and  then  there  are 
certain  regulations  concerning  the  lighting 
and  plumbing  and  water-closets,  and  then 
the  pillow  slips  and  sheets  and  bedding  and 
the  washroom  and  towels,  and  in  §  14  there 
is  the  provision  that  within  six  months  after 
the  passage  of  the  act  every  hotel  in  the 
state  more  than  two  stories  high  shall  be 
equipped  with  an  iron  fire  escape  on  the 
outside  of  the  building.  These  provisions, 
which  may  not  be  more  e^ecifically  set  forth 
because  of  unduly  extending  this  opinion, 
are  in  no  way  in  conflict  with  the  Reagan 
Act.  It  seems  to  look  towards  the  enforce- 
ment of  the  provisions  contained  in  the 
Reagan  Act,  together  with  certain  addi- 
tional duties  that  are  imposed  upon  the 
hotel  keeper.  In  the  Reagan  Act  the  provi- 
sions are  intended  to  apply  to  a  large  dasB 
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of  buildings,  not  hotels  alone,  but  seven  or 
eight  other  different  classes  of  buildings.  It 
is  said  that  the  Reagan  Act  is  void  for  the 
reason  that  it  undertook  to  presoribe  fire 
escapes  for  hotels.  We  are  unable  to  see 
any  good  reason  why  the  Reagan  Act  is 
void.  Many  authorities  are  cited,  but  they 
do  not  seem  to  contain  the  reason  contended 
for.  In  Board  of  Education  v.  Moses,  51 
Neb.  288,  70  N.  W.  946,  which  is  cited  by 
counsel  for  appellant,  it  was  held  that  '*an 
act  of  the  legislature  which  is  clearly 
amendatory  of  an  existing  statute  is  un- 
constitutional when  Aich  amendatory  act  in 
DO  way  mentions  or  deseriboi  that  of  which 
it  is  amendatory." 

The  purpose  of  the  act  was  to  make  the 
public  high  schools  of  the  state  open  to  at- 
tendance of  any  person  of  school  age  resid- 
ing outside  the  district,  being  a  resident  of 
the  state  and  whose  education  cannot  profit- 
ably be  carried  further  in  the  public  school 
of  the  district  of  his  residence.  It  was  held 
that  the  fundamental  law  of  the  state  re- 
quired all  the  parts  of  an  amended  law  to 
be  incorporated  into  the  act,  and  the  old 
law  so  amended  to  be  repealed.  We  are 
unable  to  see  any  similarity  between  the 
case  cited  and  the  instant  case.  In  the  case 
of  State  ex  rel.  Thompson  v.  Majors*  85 
Neb.  375,  123  N.  W.  420,  it  was  held  that 
an  amendment  by  implication  repealed  §  22, 
subd.  13,  chap.  79,  Comp.  Stat.  1907,  and 
that  it  did  not  contain  the  section  as 
amended,  or  purport  to  repeal  the  same. 
This  would  be  a  very  different  case  from 
the  one  under  consideration.  Here  is  a 
complete  act,  if  we  understand  it  aright, 
and  it  stands  on  its  own  legs  without  being 
an  attachment  to  anytiiing.  In  Minier  v. 
Burt  County,  95  Neb.  473,  146  N.  W.  977, 
1104,  it  was  said  in  the  syllabus:  "An  act 
of  the  legislature  which  is  complete  in  itself 
does  not  violate  §  11,  art.  3,  of  the  Consti- 
tution, which  provides:  'No  law  shall  be 
amended  unless  the  new  act  contain  the 
section  or  sections  so  amended  and  the  sec* 
tion  or  sections  so  amended  shall   be   re- 
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In  that  case,  however,  it  was  held  that 
the  amoidment  did  not  contain  the  section 
or  sections  amended  nor  repeal  them.  In 
Stewart  v.  Barton,  91  Neb.  96,  135  N.  W. 
381,  it  is  said  in  paragraph  2  of  the  sylla- 
bus: "Where  an  act  is  passed  as  original 
and  independent  legislation  and  is  complete 
in  itself  so  far  as  applies  to  the  subject-mat- 
ter properly  embraced  within  its  title,  the 
constitutional  provision  respecting  the  man- 
ner of  amendment  and  repeal  of  former  stat- 
utes has  no  application." 

That  was  a  case  where  the  legislature  pro- 
vided for  the  construction  and  equipment  of 
a  laboratory  on  the  campus  of  the  medical 
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college  of  the  University  of  Nebraska  at 
Omaha  under  the  supervision  of  the  Board 
of  Regents.  Laws  1911,  chap.  205.  There 
was  an  eifort  to  defeat  the  act.  It  is  said 
in  the  body  of  the  opinion:  ''We  think  it 
cannot,  with  reason,  he  contended  that  the 
legislature  has  not  the  authority  to  enlarge 
by  a  separate  and  subsequent  act  the  pow- 
ers and  duties  of  any  officer  of  its  own  crea- 
tion, nor  that  it  cannot  widen  or  relax  by 
later  enactments  any  building  limitations 
it  may  have  established.  The  provisions  of 
the  general  act,  limiting  the  powers  of  the 
regents  with  regard  to  the  erection  of  other 
university  buildings,  were  not  interfered 
with  by  the  new  act,  but  it  conferred  addi- 
tional powers  and  prescribed  a  definite  loca- 
tion for  another  building;  while,  in  some 
sense,  supplemental  to  the  former  act,  it 
leaves  its  general  provisions  untouched,  and 
therefore  is  not  amendatory  in  the  proper 
sense.  .  .  .  Where  an  act  is  complete 
within  itself,  it  may  be  valid  even  though 
in  conflict  with  a  prior  law  not  referred  to 
in  the  later  act"  (Citing  State  ex  rel.  Carey 
V.  Cornell,  50  Neb.  626,  70  N.  W.  56;  Aflf- 
holder  v.  State,  61  Neb.  91,  70  N.  W.  544; 
Zimmerman  v.  Trude,  80  Neb.  503,  114  N. 
W.  641;  Allan  v.  Kennard,  81  Neb.  289,  116 
N.  W.  63;  State  ex  rel.  Baughn  v.  Ure,  91 
Neb.  31,  l^N.  W.  224). 

In  State  ex  rel.  Baughn  v.  Ure,  it  is  said 
in  paragraph  1  of  the  syllabus:  '^Where 
an  act  is  passed  as  original  and  independent 
legislation  and  is  complete  in  itself  so  far 
as  applies  to  the  subject-matter  properly 
embraced  within  its  title,  the  constitutional 
provision  respecting  the  manner  of  amend- 
ment and  repeal  of  former  statutes  has  no 
application." 

The  second  reason  given  why  there  should 
be  a  reversal  of  the  judgment  is  that  the 
Reagan  Act  is  not  germane  to  the  chapter 
and  section  which  it  purports  to  amend  and 
repeal.  The  section  referred  to  provides, 
with  respect  to  the  commissioner  or  his 
deputy,  that  either  shall  have  a  right  to 
enter  any  factory  or  workshop  in  which 
labor  is  employed  for  the  purpose  of  gather- 
ing facts  and  statistics,  or  examining  the 
means  of  escape  from  fire,  and  the  provi- 
sions for  the  health  and  safety  of  operatives. 
As  we  have  said  before,  this  Reagan  Act  is 
cot  intended  as  an  attachment  to  any  other 
provision;  it  purports  to  be,  and  is,  of  and 
in  itself,  a  complete  act.  We  have  exam- 
ined some  of  the  cases  cited  in  support  of 
the  contention  made.  Among  others  is 
Armstrong  v.  Mayer,  60  Neb.  423,  83  N. 
W.  401.  In  that  case  this  court  held  that 
the  supreme  court  had  jurisdiction  to  re- 
view, by  proceeding  in  error,  a  judgment 
rendered  by  the  district  court  without  juris- 
diction of  the  subject-matter.  We  are  un- 
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able  to  see  the  force  of  counsel's  contention. 
In  Strahl  v.  Miller,  97  Neb.  820,  161  N. 
W.  962,  Ann.  Cas.  1017A,  141,  this  court 
said  in  an  action  for  damages  against  a 
hotel  keeper:  ''This  [provision  of  the  Law 
of  1883]  is  sufficient  to  attach  a  civil  lia- 
bility to  the  innkeeper  for  negligence  in  not 
properly  safeguarding  his  guest." 

In  Rose  v.  King,  49  Ohio  St.  213,  16 
L.R.A.  160,  30  N.  E.  267,  the  court  said: 
"Such  liability  followed  as  a  consequence  of 
the  terms  of  the  original  act,  in  which  the 
language  above  quoted  does  not  appear,  but 
which  enjoined  the  duty,  and  resulted  from 
the  principle,  which  we  supposed  to  be  of 
universal  application,  that  where  a  statute 
imposes  a  duty,  but  gives  no  penalty  to  the 
party  aggrieved  by  its  nc^nperformance,  that 
party  is  entitled,  on  common-law  principles, 
to  maintain  an  action  for  his  damages." 

In  support  of  the  position  stated  the  Ohio 
court  quotes  from  Wharton,  Law  of  Negli- 
gence, §  443,  and  many  other  authorities. 
In  Yall  V.  Snow,  201  Mo.  511,  10  L.R.A, 
(N.S.)  177,  119  Am.  St.  Rep.  781,  100  8. 
W.  1,  9  Ann.  Cas.  1161,  there  was  an  action 
for  damages  for  neglect  of  the  owner  to 
provide  fire  escapes  in  accordance  with  the 
statute.  The  court  held  that  there  was  a 
right  of  action  for  death  of  the  guest  in 
the  hotel  building  not  equipped  with  fire 
escapes  in  accordance  with  the  statute.  In 
Yall  V.  Snow,  supra,  the  defense  was  that 
the  building  then  used  for  a  hotel  was  not 
constructed  for  a  hotel,  and  therefore  that 
the  owner  was  relieved  from  the  duty  of 
placing  fire  escapes  on  the  building.  It  was 
held  that  the  defense  could  not  be  main- 
tained, and  that  it  was  the  duty  of  the 
owner,  if  he  leased  the  building  for  hotel 
purposes,  to  put  the  fire  escapes  on. 

llie  third  proposition  contended  for  by 
the  appellant  is  that  the  judgment  should 
be  reversed  because  of  the  misconduct  of 
cotmsel.  We  may  say  that  there  are  a  good 
many  cases  on  this  subject,  and  several  of 
them  are  cited.  As  we  look  at  the  matter, 
much  of  the  trial  consisted  of  a  battle  of 
words.  Upon  the  part  of  the  plaintiff  it 
was  contended  that  the  Dewey  Hotel  was 
kept  in  order  that  the  defendant  might 
make  money  out  of  prostitutes  who  used  the 
hotel  for  the  accommodation  of  themselves 
and  their  male  companions.  On  the  other 
hand,  it  was  contended  by  counsel  for  the 
defendant  that  the  decedent  himself  was  liv- 
ing with  a  prostitute,  and  therefore  that 
the  case  was  not  a  proper  one  in  which  to 
give  the  plaintiff  damages.  We  think  that 
it  was  about  an  even  case  of  mud  throwing, 
probably  found  by  both  parties  to  be  neces- 
sary because  of  the  exigencies  under  con- 
sideration. We  do  not  indorse  this  manner 
of  trying  the  case,  and  it  is  certainly  open 
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to  censure,  but  where  both  parties  use  the 
same  sort  of  weapons,  we  do  not  feel  like 
setting  the  judgment  aside.  Each  appears 
to  have  shown  unusual  skill  in  this  line 
of  argument,  but,  after  all,  as  one  of  the 
counsel  expressed  it  in  the  brief,  it  is  a  case 
of  the  pot  calling  the  kettle  black.  The 
affidavit  of  defendant's  counsel  touching  the 
misconduct  of  plaintiff's  counsel  was  made 
on  memory,  and  there  was  no  stenographic 
report  of  what  was  said.  This  makes  an 
uncertain  element  in  the  case.  In  the  Lex- 
ington V.  Kreitz,  73  Xeb.  770,  103  N.  W. 
444,  it  was  held  that  there  was  no  probabil- 
ity that  the  language  used  by  plaintiff's 
counsel  in  any  manner  influenced  the  ver- 
dict. In  this  case  the  decedent  was  shown 
to  be  a  man  of  large  earning  capacity;  for 
the  state  of  Montana,  he  was  a  brand  in- 
spector and  received  a  regular  salary  of 
$1,800  a  year.  He  was  also  a  horse  trainer 
and  trader  on  the  South  Omaha  market. 
He  left  a  widow  and  a  father  surviving  him. 
The  judgment  was  only  for  $6,000.  The  re- 
marks of  Mr.  Woodrough  do  not  seem  to 
have  done  the  defendant  an  injustice  so  far 
as  the  verdict  and  judgment  are  concerned. 
The  jury  could  not  have  been  carried  away 
by  passion  or  prejudice. 

The  building  was  not  equipped  with  flre 
escapes  as  required  by  the  statute.  The  evi- 
dence clearly  shows  that  this  neglect  was 
the  proximate  cause  of  Rickard's  death,  and 
the  defendant  is  liable  in  damages. 

There  was  no  access  from  either  of  the 
hall  windows  of  the  second  floor  to  any  fire 
escape.  There  was  a  door  to  be  broken 
through  in  order  to  reach  the  window  and 
fire  escape  in  room  No.  34.  They  were  shut 
in.  Apparently  they  had  opened  the  door 
into  the  hall,  and  struggled  to  go  to  the 
bottom  of  the  entrance  on  Thirteenth  street. 
On  their  w^ay  there  they  were  overcome  by 
the  smoke  and  gas  and  heat,  and  they  died 
because  of  it.  Four  persons  besides  Rick- 
ard  lost  their  lives  in  this  fire.  The  evi- 
dence shows  that  the  owner  of  the  building 
had  been  notified,  and  he  must  have  been 
aware  of  the  fact.  He  took  the  risk  by 
neglecting  to  equip  the  second  story  as  the 
law  provides. 

The  requested  instruction  of  the  defend- 
ant, to  the  effect  that  Rickard  assumed  the 
risk  because  he  knew  the  dangerous  con- 
dition of  the  building,  was  properly  refused. 
Rickard  did  not  assume  the  risk  because  he 
stopped  at  the  hotel.  We  are  cited  to  Ar- 
maindo  v.  Ferguson,  37  App.  Div.  160,  55 
N.  Y.  Supp.  769,  5  Am.  Xeg.  Rep.  419, 
where  it  is  said:  "By  staying  at  an  hotel 
for  six  months,  paying  weekly  rent,  without 
objecting  to  a  failure  to  provide  the  room 
with  a  rope  or  other  appliance  for  escaping 
in  case  of  fire,  a  guest  waives  the  provi- 
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sions  of  Laws  1896,  chap.  376,  §  40  (Domes- 
tic Commerce  Law),  requiring  hotel  keep- 
ers to  provide  each  lodging  room  with  a 
rope  or  other  appliance  sufficient  to  enable 
the  guest  to  escape  in  case  of  fire." 

In  that  case  there  were,  it  is  said,  fire 
escapes,  "and  the  platform  to  one  of  them 
was  directly  under  one  of  the  windows  open- 
ing out  of  the  plaintiff^s  room."  The  plain- 
tiff seems  to  have  kept  her  window  nailed 
down  to  prevent  unbidden  persons  from  en- 
tering her  room.  She  could  have  opened  the 
window  and  could  have  gone  down  the  fire 
escape.  The  man  who  occupied  the  room 
with  her  escaped  from  the  burning  building 
by  means  of  this  fire  escape.  The  woman 
failed  to  use  it  through  fear  or  confusion, 
and  jumped  to  the  ground.  As  there  was 
ample  means  of  escape,  the  proprietor  of 
the  building  was  not  held  liable.  We  are 
also  cited  to  Huda  v.  American  Glucose  Co. 
154  N.  Y.  474,  40  L.R.A.  411,  48  N.  E.  897, 
3  Am.  Neg.  Rep.  721.  In  that  case  there 
were  fire  escapes  constructed  on  the  out- 
side of  the  building.  There  was  a  provi- 
sion in  the  law  that  the  fire  escapes  should 
have  landings  "embracing  at  least  two  win- 
dows at  each  story  and  connecting  with  the 
interior  by  easily  accessible  and  unobstruct- 
ed openings."  The  building  was  a  factory. 
The  court  tells  in  the  opinion  #hat  to  con- 
duct the  business  of  the  factory,  the  manu- 
facture of  glucose,  it  was  necessary  to  keep 
the  windows  nailed  close  and  to  maintain 
an  even  temperature.  The  windows  were 
screwed  down.  The  court  seems  to  have 
taken  the  view  that  as  the  windows  were 
slight,  they  could  have  been  easily  broken, 
and  that  when  the  fire  broke  out  it  was  the 
duty  of  the  employees,  if  they  wished  to 
save  themselves,  to  smash  the  windows  and 
get  out  on  the  fire  escapes.  In  Willy  v. 
MuUedy,  78  N.  Y.  310,  34  Am.  Rep.  536, 
the  court  said:  "It  was  the  intention  of 
the  statute  that  they  [the  tenants]  should 
have  two  means  of  escape  in  case  of  fire,  one 
by  the  scuttle  [through  the  roof]  and  an- 
other by  the  fire  escape.  It  was  the  duty 
of  the  defendant  to  provide  a  ladder,  and 
then  to  use  reasonable  care  to  keep  it  there 
in  readiness  for  use." 

The  court  held  that  it  was  the  duty  of 
the  proprietor  to  keep  a  ladder  so  that  the 
tenants  might  reach  the  scuttle,  and  that  it 
was  his  duty  to  build  and  maintain  a  fire 
escape.  He  was  held  liable  for  the  death 
of  the  plaintiff's  wife  and  child.  In  Citta- 
dino  V.  Schackter,  83  N.  J.  L.  593,  43  L.R.A. 
(N.S.)  80,  85  AtL  174,  the  plaintiff,  a 
widow,  was  tenant  of  the  top  floor  of  an 
apartment  house  for  more  than  a  year  at 
the  time  of  its  partial  destruction  by  fire. 
She  endeavored  to  esc^e  and  was  injured. 
It  was  held:     "Even  though  the  plaintiff 
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Had  dbcovered  tkat  tlie  landlord  £ai1ed  to 
perform  his  statutory  duty,  ahe  might  rea- 
sonably assume  that  he  would  perform  that 
duty  at  any  time,  and  not  continue  to  di3- 
xegard  the  law." 

Aldermen  cannot  dispense  with  a  require- 
ment for  fire  escapes  on  a  factory  building. 
Maiorca  v.  Myers,  131  App.  Div.  210,  115 
N.  Y.  Supp.  923.  Such  fire  escapes  as  may 
be  deemed  necessary  by  the  fire  inspectors 
shall  be  provided  on  the  outside  of  every 
factory  three  or  more  stories  high.  Arnold 
V.  National  Starch  Co.  194  N.  Y.  42,  21 
L.R.A.(N.S,)  178,  86  N.  E.  815.  In  Mc- 
Laughlin V.  Armfield,  58  Hun,  37^,  12  N. 
Y.  Supp.  164,  the  court  had  before  it  for 
construction  §  16,  title  14,  chap.  583,  of  the 
Laws  of  New  York  of  1888,  which  directed 
that  certain  buildings  *'shall  be  provided 
with  such  fire  escapes  and  doora  as  shall  be 
directed  and  approved  by  the  commissiooi- 
er."  Held:  **The  duty  rests  upon  tlie  own- 
er to  bring  the  subject  before  the  commis- 
sioner and  obtain  his  direction  in  the 
premises;  and  where  an  accident  occurs  be- 
cause of  the  absence  of  such  fire  escapes 


irom  the  building,  the  ovner  cannot  avoid 
responsibility  by  alleging  that  the  statute 
dops  not  declare  absolutely  that  fire  es- 
capes shall  be  erected  by  the  owner." 

When  the  legislature  of  Nebraska  passed 
the  acts  referred  to  concerning  fire  escapes, 
it  was  apparently  determined  that  they 
should  be  put  upon  the  kind  of  buildings 
named,  and  with  a  view  of  saving  human 
life.  There  appear  to  be  three  expressions 
of  the  legislature  touching  the  same  sub- 
ject-matter, the  preservation  of  life  by  the 
use  of  fire  escapes.  So  far  as  the  same  can 
be  done,  the  legislature  of  Nebraska  has  de- 
clared its  wishes  in  the  matter.  The  courts 
are  not  called  upon  to  disregard  the  ex- 
pressions of  the  legislature  when  they  have 
been  frequently  repeated,  and  all  the  time 
along  the  ^ame  line. 

The  judgment  of  the  District  Court  i&  af- 
firmed. 

Morrissey,    Ch.   J.,   and   Sedgwick,    J., 

dissent. 

Petition  for  rehearing  denied. 


Aimotation— Liability  for  injuries  caused  by  lack  or  insufficieney  of  fire 

escapes. 


The  earlier  cases  on  this  subject  are 
collected  and  discussed  in  the  notes  to 
Rose  V.  King,  15  L.R.A.  160;  Yall  v. 
Snow,  10  L.R.A.(N.S.)  177;  Arnold 
V.  National  Starch  Co.  21  L.R.A.(N.S.) 
178;  and  West  v.  Inman,  39  L.R.A. 
(N.  S.)  744,  to  which  the  present  note  is 
merely  supplementary. 

A  tenant  owes  no  duty  to  the  landlord 
to  examine  and  ascertain  whether  any 
fire  escapes  have  been  provided,  and  may 
reasonably  assume  that  the  landlord  has 
performed  the  duty  imposed  upon  him 
by  statute.  Cittadino  v.  Schackter 
(1912)  83  N.  J.  L.  593,  43  L.R.A.(N.S.) 
80,  85  Atl.  174.  And  even  though  the 
tenant  discovers  that  the  landlord  has 
failed  to  perform  his  statutory  duty,  she 
may  reasonably  assume  that  he  will  per- 
form that  duty  at  any  time,  and  not  con- 
tinne  to  disregard  the  law.  Ibid.  This 
statement  of  the  law  is  approved  in 
HooPES  v.  Creighton,  ante,  1146,  Gener- 
ally as  to  liability  of  landlord  for  condi- 
tion of  premises,  see  Indexes  to  L.R.A. 
Notes  under  the  title,  "Landlord  and 
Tenant,"  sub-division,  "Duty  and  liabil- 
ity of  landlord." 

Mere  length  of  time  of  occupancy,  un- 
aeoompanied  by  some  affirmative  act  or 
ciroumstance  on  the  tenant's  part  show- 
ing an  intent  to  relieve  the  landlord  from 
the  consequences  that  might  result  to 
the  tenant  from  the  landlord's  failure  to 
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perform  the  statutory  duty  imposed  upon 
him  of  erecting  fire  escapes,  cannot  re- 
lieve the  landlord  from  responding  in 
damages  in  case  a  fire  breaks  out  and  the 
tenant  suffers  injury  by  reason  of  the 
absence  of  fire  escapes.  Cittadino  v. 
Schackter  (N.  J.)  supra. 

And  that  a  tenant  lived  in  an  apart- 
ment for  more  than  a  year  prior  to  the 
fire  in  which  she  was  injured  raises  no 
conclusive  legal  presumption  that  she 
had  knowledge  there  were  no  fire 
escapes,  as  required  by  statute,  and 
waived  their  erection.  Ibid.  "WhethM* 
or  not  the  tenant  had  made  any  observa- 
tions or  had  any  knowledge  of  the  ab- 
sence of  fire  escapes  prior  to  the  fire  was 
for  the  jury  to  determine  from  the  facts 
and  circumstances  of  the  case.    Ibid. 

Lodgers  in  a  building  do  not,  even  by 
long  continuance  therein,  assume  the  risk 
of  danger  from  the  owner's  neglect  to 
comply  with  the  statutes  requiring  the 
provision  of  fire  escapes;  at  least  where 
the '  building  is  in  possession  of  and 
operated  bv  a  tenant.  Burt  v.  Nichols 
(1915)  264  Mo.  1,  L.RA..  — ,  — ,  173  S. 
W.  681, 10  N.  C.  C.  A.  964, 

The  owner  of  a  building  is  chargeable 
with  notice  that  it  is  to  be  used  as  a 
lodging  house,  so  as  to  come  within  the 
operation  of  a  statute  requiring  fire 
escapes,  by  evidence  that  one  person  had 
lodged  there  for  more  than  six  months 
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and  that  some  eighteen  or  nineteen  other 
persons  lodged  therein.    Ibid. 

In  case  a  lodger  perishes  in  a  fire  in  a 
lodging  house  not  equipped  with  fire 
escapes  as  required  by  statute,  and  evi- 
dence is  lacking  upon  the  question 
whether  or  not  the  noncompliance  with 
the  statute  was  the  proximate  cause  of 
the  death,  the  doctrine  of  res  ipsa 
loquitur  may  be  invoked  to  take  the 
question  to  the  jury.    Ibid. 

That  one  sued  as  the  owner  of  a  lodg- 
ing house  for  a  death  due  to  failure  to 
equip  the  building  with  fire  escapes  had 
so  recently  purchased  the  building  that 
the  liability  rested  on  his  predecessor  in 
title  is  a  matter  of  defense.    Ibid. 

The  jury  must  determine  whether  or 
not  modes  of  exit  claimed  as  equivalents 
of  fire  escapes  required  by  statute  con- 
stitute a  substantial  compliance  with  the 
statute,  where  a  literal  compliance  with 
the  statute  is  plainly  absent.    Ibid. 

There  can  be  no  doubt  that,  if  a  land- 
lord owes  a  duty  to  a  tenant  in  the  mat- 
ter of  providing  fire  escapes,  the  same 
is  also  owing  the  members  of  the  family, 
the  servants,  aiid  the  guests  of  the  ten- 
ant. -Wardwell  v.  Cameron  (1914)  126 
Minn.  149, 148  N.  W.  110. 

And  in  this  case,  where  a  statute  re- 
quired one  noncombustible  ladder  or 
stairway  for  each  twenty  persons,  or 
fraction  thereof,  that  the  building  ac- 
commodated above  the  first  story,  but 
did  not  state  how  far  down  the  ladder 
should  extend,  it  was  held  to  be  a  ques- 
tion for  the  jury  whether  there  was 
negligence  on  the  part  of  the  landlord  in 
not  bringing  the  ladder  down  closer  to 
the  ground  than  20  feet,  so  as  to  afford 
a  reasonably  safe  escape  from  the  build- 
ing.   Ibid. 

The  ordinance  of  the  city  of  Louisville, 
known  as  the  Building  Code,  requiring 
fires  escapes  on  tenements  and  other 
buildings,  is  mandatory,  and  its  violation 
by  a  landlord  in  failing  to  provide  fire 
escapes,  being  the  proximate  cause  of  the 
injury  or  death  of  occupants,  is  action- 
able negligence.  MuUins  v.  Nordlow 
(1916)  170  Ky.  169. 

That  the  landlord's  building  was  erect- 
ed before  the  enactment  of  this  ordi- 
nance does  not  relieve  him  from  liability 
for  failure  to  comply  with  its  provisions, 
since  it  applies  to  buildings  erected  be- 
fore as  well  as  after  its  enactment.    Ibid. 

Under  Kentucky  Statutes,  §  3037g, 
subsection  63,  the  owner  of  a  three-story 
building,  the  third  story  of  which  is 
used  as  a  tenement,  owes  his  lessees  of 
such  floor,  and  their  lodgers  and  board- 
ers, the  duty  of  maintaining  a  ladder 
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and  bulkhead  door  leading  to  the  roof, 
in  such  a  condition  as  to  provide  a 
reasonably  safe  means  of  escape  to  the 
roof  in  case  of  fire.    Ibid. 

A  landlord,  by  inserting  provisions  in 
a  lease,  cannot  avoid  compliance  with  the 
requirements  of  laws  enacted  to  protect 
the  occupants  of  his  tenement  house 
against  dangers  from  fire.    Ibid. 

Therefore  provisions  in  a  lease  reliev- 
ing the  landlord  from  liability  for  fail- 
ure to  keep  his  tenement  house  in  repair 
do  not  relieve  him  from  liability  for  in- 
jury or  death  of  occupants  resulting 
from  his  failure  to  provide  the  fire 
escapes  necessary  for  safety,  as  required 
py  ordinance,  or  to  keep,  in  a  reason- 
ably safe  condition  for  use  in  ease  of 
fire,  a  ladder  and  bulkhead  door  for 
escape  to  the  roof,  as  required  by  statute. 
Ibid. 

An  employer  who  fails  to  equip  his 
building  with  fire  escapes  as  required  by 
statute  is  liable  for  the  death  of  an  em- 
ployee due  to  such  failure,  regardless  of 
the  question  of  his  negligence  in  other  re- 
spects. Amberg  v.  Kinley  (1915)  214  N. 
Y.  531,  L.RJL.1916E,  519, 108  N.  E.  830, 
9  N.  C.  C.  A.  552,  affirming  (1914)  160 
App.  Div.  232,  145  N.  Y.  Supp.  394. 

A  three-story  shed  connected  with  a 
tannery  and  used  for  dying  hides,  in 
which  employees  work,  is  within  the 
operation  of  a  statute  requiring  fire 
escapes  on  factories  and  providing  that 
such  term  shall  be  construed  to  include 
any  mill,  workshop,  or  other  manufactur- 
ing or  business  establishment  where  one 
or  more  persons  are  employed  at  labor. 
Ibid. 

And  a  building  consisting  of  two 
stories  above  the  ground,  which  is  used 
as  a  floor  for  purposes  of  the  business,  is 
three  stories  in  height  within  the  mean- 
ing of  a  statute  requiring  fire  escapes  on 
buildings  three  stories  high.    Ibid. 

That  absence  of  fire  escapes  on  a 
building  was  the  cause  of  the  death  of  an 
employee  by  fire  may  be  found  from 
evidence  that  a  few  minutes  before  the 
fire  he  started  with  a  truck  load  of  hides 
which  he  was  to  hang  up  on  the  third 
fioor,  and  that  after  the  fire  his  body  was 
found  near  the  truck  under  the  place 
where  his  duty  called  him,  and  that 
there  were  no  adequate  means  of  escape 
from  the  third  fioor  after  the  fire  start- 
ed.   Ibid. 

The  failure  of  the  owner,  or  of  a  lessee 
in  full  possession  and  actual  control  un- 
der a  lease  for  years,  of  a  business  build- 
ing, to  obey  a  statute  requiring  such 
buildings  to  be  furnished  with  suitable, 
sufficient,   and   proper  fire   escapes   of 
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metal  reaching  from  the  top  floor  to  or 
nearly  to  the  ground,  gives  rise  to  a 
cause  of  action  for  negligence  in  favor 
of  one  lawfully  in  the  building  when  a 
fire  breaks  out,  and  injured  because  of 
inadequate  means  of  escape.  Cowen  v. 
Storey  &  C.  Piano  Co.  (1912)  170  HL 
App.  92. 

And  the  failure  of  the  owner  of  a 
three-story  building  used  for  a  factory 
shop  on  the  upper  floor,  to  equip  it  with 
fire  escapes  pursuant  to  a  mandatory 
statute  for  the  protection  of  workmen 
employed  therein,  must  be  deemed  the 
proximate  cause  of  an  injury  sustained 
by  a  workman  in  jumping  from  a  window 
during  a  fire,  where  no  other  means  of 
escape  existed.  Steiert  v.  Coulter  (1913) 
54  Ind,  App.  643,  102  N.  E.  113,  103  N. 
E.  117,  4  N.  C.  C.  A.  561. 

The .  enactment  in  succession  of  two 
statutes  for  the  protection  of  humanity 
in  case  of  fires,  commanding  the  erec- 
tion of  fire  escapes  upon  certain  kinds  of 
public  and  other  buildings,  including 
factories  and  workshops  where  people 
are  employed  above  the  second  story, 
the  later  statute  being  intended  to  re- 
place and  be  a  substitute  for  the  earlier 
one  by  it  repealed,  where  each  contained 
a  section  subjecting  owners  of  any  build- 
ing described  in  the  statute  who  should 
neglect  or  refuse  to  obey  it  to  a  fine  of 
$200,  imprisonment  for  at  least  a  month, 
and  an  action  for  damages  in  case  of  the 
death  or  injury  of  anyone  consequent 
upon  the  absence  of  fire  escapes,  but  the 
later  statute  limited  the  application  of 
such  section  to  owners,  lessees,  and  oc- 
cupants of  hotels  and  to  school  officers 
in  charge  of  public  schools,  does  not,  by 
such  limitation  alone,  without  provisions 
to  that  effect,  cut  off  the  civil  right  of 
action  for  damages  resulting  from  a 
violation  of  the  duty  imposed  on  owners 
of  factories  and  workshops  within  the 
statute,  but  only  relieves  them  from  its 
penal  features.    Ibid. 

Under  the  Act  of  July  12,  1897,  P.  L. 
259,  the  duty  of  the  owner  of  a  building 
in  which  employees  or  operatives  are 
usually  employed  in  the  third  or  a  higher 
story,  to  provide  a  permanent,  safe,  ex- 
ternal means  of  escape  therefrom  in  case 
of  fire,  independently  of  all  internal 
stairways,  does  not  end  in  all  cases  with 
the  erection  of  a  single  fire  escape,  even 
though  in  the  details  of  its  construction 
it  conforms  to  the  requirements  of  the 
statute,  for  the  statute  also  provides  that 
the  number  and  location  of  such  escapes 
are  to  be  governed  by  the  size  of  the 
building  and  the  number  of  its  inmates, 
and  arranged  in  such  a  way  as  to  make 
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them  reasonably  accessible,  safe,  and 
adequate  for  such  inmates.  Kohn  v. 
Clark  (1912)  236  Pa.  18,  84  Atl.  692, 
Ann.  Cas.  1913E,  775. 

And  whether  one  external  fire  escape 
was  an  adequate  provision  for  escape 
during  a  fire  in  a  three-story  building  in 
which  sixty-five  women  were  working, 
and  whether  it  was  so  arranged  as  to 
make  it  readily  accessible,  safe,  and 
adequate  for  the  escape  of  such  inmates, 
were  questions  for  the  jury,  and  for  the 
trial  court  to  answer  them  in  the  affirma* 
tive  was  reversible  error.    Ibid. 

An  owner  of  a  building  failing  in  his 
statutory  duty  to  provide  an  adequate 
means  of  escape  in  case  of  fire  cannot 
claim  that  injuries  sustained  by  an  in- 
mate in  escaping  from  the  building  dur- 
ing a  fire  were  due  to  want  of  familiarity 
on  the  part  of  injured  person  with  the 
means  of  escape  that  had  been  provided. 
It  is  not  the  lack  of  familiarity  with  the 
means  of  escape,  but  the  inadequacy  of 
the  means,  that  is  the  proximate  cause  of 
the  injury  in  such  case.    Ibid. 

Under  the  express  provisions  of  the 
Labor  Law  (ConsoL  Laws.  chap.  31,  §§ 
82,  94;  Laws  1909,  chap.  36),  the  obli- 
gation to  maintain  a  fire  escape  on  a 
tenant  factory,  ^'connected  with  the  in- 
terior by  easily  accessible  and  unob- 
structed openings,"  was  imposed  upon 
the  owner  instead  of  "the  respective 
lessees  or  tenants;  and  he  could  not 
avoid  liability  by  delegating  the  perform- 
ance of  the  duty  to  others.  Goetz  v. 
Duffy  (1915)  215  N.  Y.  53,  109  N.  E. 
113,  modifying  (1914)  160  App.  Div. 
845,  146  N.  Y.  Supp.  152. 

And  the  owner  of  such  a  factory  was 
therefore  responsible  for  injuries  to  em- 
ployees of  a  subtenant  sustained  in  a  fire 
by  reason  of  a  wooden  partition  which 
the  subtenant  erected  in  the  building 
rendering  access  to  the  fire  escape  diffi- 
cult.   Ibid. 

Under  §  14  of  the  Illinois  Factory  Act, 
it  is  the  duty  of  the  owner  of  a  factory 
building  not  only  to  provide  a  sufficient 
and  reasonable  means  of  escape  for  em- 
ployees in  case  of  fire,  by  more  than  one 
means  of  egress,  but  to  avoid  so  obstruct- 
ing the  means  of  escape  that  it  cannot 
be  used  when  a  fire  occurs.  Lichtenstein 
V.  L.  Fish  Furniture  Co.  (1916)  272  DL 
191,  111  N.  E.  729. 

A  count  alleging  in  substance  that  the 
defendant,  who  operated  a  mercantile 
establishment  and  a  workshop,  had  not 
provided  sufficient  reasonable  means  of 
escape  in  case  of  fire  by  more  than  one 
means  of  egress;  that  the  sole  means  of 
escape  in  such  case  was  one  fire  escape. 
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which  was  not  free  from  obstructions 
and  ready  for  use  at  the  time  of  the  fire ; 
and  that  the  plaintiff's  intestate,  while 
in  the  exercise  of  due  care  for  her  own 
safety,  lost  her  life  because  the  defend- 
ant negligently  obstructed  the  way  to  the 
fire  escape  in  such  a  manner  as  to  make 
it  difficult  for  her  to  reach  the  same 
when  the  fire  occurred, — states  a  good 
cause  of  action  under  this  statute.  Hunt 
V.  L.  Fish  Furniture  Co.  (1914)  187  HI 
App.  326.  The  court  in  this  case  also 
holds  that  the  count  states  a  good  cause 
of  action  at  common  law,  saying:  ^^It  is 
undoubtedly  true  that  there  was  no  duty 
at  common  law  to  provide  a  fire  escape. 
But  where  it  is  alleged  that  a  fire 
escape  was  in  fact  provided  by  an  em- 
ployer for  the  use  of  his  employees  in 
case  of  fire,  we  think  the  duty  devolved 
upon  such  employer,  apart  from  the 
statute,  to  use  reasonable  care  to  keep 
the  means  of  escape  thus  provided 
reasonably  free  from  obstructions  so 
that  it  may  be  used  as  a  means  of  escape 
when  occasion  requires.  The  presence 
of  a  fire  escape  is,  in  such  case,  an  as- 
surance of  safety  upon  which  the  em- 
ployee may  rely  to  a  reasonable  extent, 
precisely  as  he  is  entitled  to  rely,  to  a 
reasonable  extent,  upon  the  apparent 
condition  of  any  other  instrumentality 
or  place  provided  for  his  use  in  and 
about  the  work  which  he  is  engaged  to 
perform."  But  see  in  this  same  connec- 
tion Greene  v.  L.  Fish  Furniture  Co. 
(1916)  272  HL  148,  111  N.  E.  725,  and 
Lichtenstein  v.  L.  Fish  Furniture  Co. 
(IlL)  supra. 

The  mere  construction  of  a  fire  Escape 
pursuant  to  this  statute  does  not  relieve 
the  owner  of  the  building  from  further 
responsibility  to  his  employees,  or  estab- 
lish the  fact  that  the  fire  escape  is  a 
reasonable  and  sufficient  means  of 
escape,  as  to  the  statute  prescribes  no 
method  of  construction.  Lichtenstein  v. 
L.  Fish  Furniture  Co.  (HL)  supra. 

An  instruction  quoting  this  statute 
verbatim  and  then  stating,  "and  by  rea- 
son of  such  statute,  it  then  and  there 
became  the  duty  of  said  defendants  and 
all  of  them  to  provide  such  building 
with  reasonable  and  sufficient  means  of 
escape  in  case  of  fire,''  was  not  errone- 
ous because  it  did  not  add  in  the  latter 
part  the  statutory  words,  "by  more  than 
one  means  of  egress."  Devine  v.  L. 
Fish  Furniture  Co.  (1914)  189  HL  App. 
136. 

And   an   instruction   telling   the  jury 

that  the  duty  of   the   defendant   under 

this  statute  is  not  fulfilled  by  providing 

any  number  of  means  of  egress,  if  they 
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believe  from  the  evidence  that  the  means 
of  escape  provided  are  not  sufficient  and 
reasonable  means  of  escape  from  fire,  is 
a  correct  statement  of  the  law.    Ibid. 

And  an  instruction  offered  by  defend- 
ant in  an  action  under  this  statute,  which 
told  the  jury  as  a  matter  of  law  that  if 
they  found  from  the  evidence  that  the 
defendant  had  at  the  time  of  the  fire  pro- 
vided the  building  with  sufficient  and 
reasonable  means  of  escape  in  case  of 
fire  by  more  than  one  means  of  egress, 
and  that  such  means  were  at  the  time  of 
the  fire  plainly  marked  and  free  from 
any  obstruction  interfering  with  access 
thereto,  then  the  said  defendant  eannot 
be  held  liable  because  the  fire  originated 
in  the  part  of  the  building  where  such 
means  of  escape  were  located  and  thus 
cut  off  access  to  such  means  of  escape, 
but  in  that  event  they  must  fipd  the 
defendant  not  guilty,  was  properly 
refused  because  it  was  misleading  and 
argumentative,  and  assumed  that  the 
means  of  escape  were  cut  off  to  the 
employee  by  the  fire,  and  not  by  allied 
obstructions.  It  was  also  erroneous  for 
the  reason  that  it  called  upon  the  court 
to  hold  that  the  statute  was  complied 
with  if  more  than  one  means  of  ^ress 
were  provided  for,  and  such  means  of 
escape  were  plainly  marked  and  free 
from  any  obstruction.    Ibid. 

And  an  instruction  in  an  action  un- 
der this  statute,  basing  a  right  of  recov- 
ery on  a  failure  of  the  defendant  to  fur- 
nish any  other  means  of  escape  than  an 
obstructed  outside  fire  escape,  was  not 
erroneous  as  ignoring  a  freight  elevator 
and  a  stairway  as  other  means  of  escape, 
where  the  evidence  showed  that  they  also 
were  obstructed.  Greene  v.  L.  !Fish  Fur- 
niture Co.  (BL)  supra. 

But  in  Lichtenstein  v.  L.  Fish  Furni- 
ture Co.  (SL)  supra,  it  is  said  that  nei- 
ther the  elevator  nor  the  stairway  could 
be  regarded  as  a  means  of  escape  in  case 
of  fire,  within  the  meaning  of  the  stat- 
ute, as  both  were  means  of  spreading 
fire. 

As  a  rule  the  duty  to  provide  and 
maintain  fire  escapes  as  required  by  stat- 
ute is  not  dependent  up>on  any  notice  or 
other  action  by  a  municipal  officer,  such 
as  the  fire  chief,  factory  inspector,  or 
the  like,  so  that  the  failure  of  such  officer 
to  give  notice  concerning  the  erection  and 
miLintenance  of  fire  escapes  is  no  excuse 
for  the  failure  of  the  responsible  person 
to  provide  them.  To  this  effect,  see 
Steiert  v.  Coulter  (1913)  54  Ind.  App. 
643, 102  N.  E.  113, 103  N.  E.  117,  4  N.  C. 
C.  A.  561;  Cowen  v.  Storey  &  C.  Piano 
Co.  (1912)  170  DL  App.  92;  Greene  v.  L. 
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Pish  Furniture  Co.  (1916)  272  HL  148, 
111  N.  E.  725;  Lichtenstein  v.  L.  Fish 
Furniture  Co.  (1916)  272  III  191,  111  N. 
E.  729;  Devine  v.  L.  Fish  Furniture  Co. 


(1914)  189  m.  App.  136;  Goetz  v.  Duffy 

(1915)  215  K.  Y.  53, 109  N.  E.  113. 

*  W.  W.  A. 


UNITED    STATES    CIHOUIT    COURT  f- 
OF  APPEALS,  SECOND  CIRCUIT. 

STEPHANO  BROTHERS 

V. 

STAMATIS  D.  STAMATOPOULOS  et  al., 
TradiTig  under  the  Finn  Name  of  Stama- 
toponlos  &  Company,  Appts. 

(238  Fed.  89.) 

Trademark  ^  tail  are  to  comply  with 
Federal  statute  —  effect. 

1.  The  right  to  a  trademark  is  not  de* 
feated  by  failure  to  bring  the  device  with- 
in  the   provisions   of   the   Federal    statiite 
providing  for  registration  of  8ix«h  marks. 
For  other  cases f  sse  Trtidemarkf  i.  in  Dig. 

1-52  y.  8. 

Same  —  name  of  celebrity. 

2.  The  word  "Rameses"  is  a  proper  trade- 
mark for  a  brand  of  cigarettes,  and  is  in- 
fringed by  the  use  of  the  word  "Radames" 
for  a  similar  purpose. 

For  other  cases,  see  Trademark,  II,  in  Dig. 
1-52  N.  8. 

(November  14,  1916.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York, 
Lacombe,  Circuit  Judge,  in  plaintiff's  favor 
in  a  suit  to  enjoin  infringement  of  a  trade- 
mark.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Coxe,  Ward,  and  Rogers, 
Circuit  Judges. 

Messrs.  Hatch  A  Clute,  Vincent  P. 
Donihee,  and  Walter  F.  Welch,  for  ap- 
pellants : 

Complainants  were  estopped  by  their 
conduct  from  claiming  an  interference. 

Theodore  Rectanus  Co.  v.  United  Drug  Co. 
141  C.  C.  A.  301,  226  Fed.  546. 

There  is  no  conflict  in  fact  between  the 
two  marks. 

Liggett  A  M.  Tobacco  Co.  v.  Finzer,  128 
U.  S.  182,  184,  32  L.  ed.  395,  396,  9  Sup. 
Ct.  Rep.  60;  New  England  Confectionery 
Co.  V.  National  Wafer  Co.  140  C.  C.  A.  30, 
224  Fed.  344;  P.  Lorillard  Co.  v.  Pepper, 
30  C.  C.  A.  4D6,  57  U.  S.  App.  565,  86  Fed. 
956;  New  York  Mackintosh  Co.  v.  Flam, 
198  Fed.  571. 

There  can  be  no  common-law  trademark 
in  the  name  of  an   individual   printed   in 

Note.  ^  For  name  of  celebrity  as  trade- 
mark   or    tradename,    see    annotation    fol- 
lowing this  case,  post,  1161. 
L.R.A.1917C. 


common   and    ordinary   type   without   dis- 
tinctive setting. 

Castner  v.  Pocahontas  Collieries  Co.  117 
Fed.  184;  Cohen  v.  Nagle,  190  Mass.  4,  2 
L.R.A(N.S.)  964,  76  N.  E,  276,  5  Ann.  Cas. 
553;  Rogers  v.  Taintor,  97  Mass.  291;  Smith 
V.  Walker,  67  Mich.  456,  22  N.  W.  267,  24  N. 
W.  830,  26  N.  W.  783. 

''Rameses  II."  and  ''Rameses  III."  are 
marks  of  quality,  and  not  trademarks. 

Amoskeag  Mfg.  Co.  v.  Trainer,  101  U.  S. 
51,  25  L.  ed.  993;  Lawrence  Mfg.  Co.  v. 
Tennessee  Mfg.  Co.  138  U.  S.  537,  548,  34 
L.  ed.  997,  1004,  11  Sup.  Ct.  Rep.  396 ;  Col- 
umbia Mill  Co.  V.  Alcorn,  150  U.  S.  460^ 
463,  37  L.  ed.  1144-1146,  14  Sup.  Ct.  Rep. 
151;  Readleston  v.  Cooke  Brewing  Co.  20  C. 
C.  A.  405,  46  U.  S.  App.  18,  755,  74  Fed. 
231. 

"Ramesea"  is  a  geographical  name,  not 
good  as  a  trademark. 

Weyman  v.  Soderberg,  108  Fed.  63. 

Messrs.  \¥i8e  A  I^ichtensteln,  for  ap- 
pellee: 

The  trademarks  ''Rameses"  and  ''Radames" 
are  similar,  and  the  latter  is  an  infringe- 
ment of  the  former.  ' 

Hier  v.  Abrahams,  82  N.  Y.  519,  37  Am. 
Rep.  589;  Reed  v.  Waterbury  Chemical  Co. 
189  Off.  Gaz.  780;  Lambert  Pharmacal  Co. 
V.  Kalish  Pharmacy,  219  Fed.  323;  N.  H. 
Fairbanks  Co.  v.  Ogden  Packing  &  Provision 
Co.  220  Fed.  1002;  United  Lace  &  Braid 
Mfg.  Co.  V.  Barthels  Mfg.  Co.  221  Fed. 
456;  Re  Barrett  Mfg.  Co.  41  App.  D.  C. 
513;  American  Lead  Pencil  Co.  v.  Gottlieb, 
181  Fed.  178;  Northwestern  Consol.  Mill. 
Co.  V.  Callam,  177  Fed.  786;  Florence  Mfg. 
Co.  V.  Dowd,  171  Fed.  122,  101  C.  C.  A.  565, 
178  Fed.  73;  Northwestern  Consol.  Min.  Co. 
V.  Mawser,  162  Fed.  1004;  Breitenbach  v. 
Rosenberg,  167  Off.  Qaz.  763;  Havana 
Commercial  Co.  v.  Nichols,  155  Fed.  302; 
A.  Bauer  &  Co.  v.  Order  of  Carthusian 
Monks,  66  C.  C  A.  484,  120  Fed.  78; 
Enoch  Morgan's  Sons  Co.  v.  Whittier-Co- 
burn  Co.- 118  Fed.  657;  Kentucky  Distil- 
leries &  Warehouse  Co.  ▼.  Wathen,  110  Fed. 
641;  Welsbach  Light  Co.  v.  Adam,  107  Fed. 
463 ;  Little  v.  Kellam,  100  Fed.  353 :  Porter 
Drug  &  Chemical  Corp.  v.  Miller,  75  Fed. 
666;  American  Grocery  Co.  v.  Sloan,  68 
Fed.  539;  Sterling  Remedy  Co.  v.  Spermine 
Medical  Co.  50  C.  C.  A.  657,  312  Fed.  1000: 
N.  K.  Fairbank  Co.  v.  Central  Lard  Co.  64 
Fed.  133;  Celluloid  Mfg.  Co.  v.  Cellonite 
Mfg.  Co.  32  Fed.  94;   Glen  Cove  Mfg.  Co. 
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y.  Ludeman,  23  Blatchf.  46,  22  Fed.  823; 
Actien-Gesellschaft  v.  Somborn,  14  Blatchf. 
380,  Fed.  Cas.  No.  496;  Hostetter  v.  Vow- 
inkle,  1  Dill.  329,  Fed.  Cas.  No.  6,714; 
Regis  y.  Jaynes,  185  Mass.  458,  70  N.  E. 
480;  Lockwood  y.  Bostwick,  2  Daly,  521; 
Radde  y.  Norman,  L.  R.  14  Eq.  349,  41  L. 
J.  Ch.  N.  S.  525,  26  L.  T.  N.  S.  788,  20^ 
Week.  Rep.  766. 

Complainant  has  not  been  guilty  6f  any 
laches,  nor  is  it  estopped  from  bringing 
this  action  for  an  injunction. 

Eiseman  y.  Schiffer,  157  Fed.  473;  Falk 
y.  American  West  Indies  Trading  Co.  180 
N.  y.  445,  1  L.R.A.(N.S.)  704,  105  Am. 
St.  Rep.  778,  73  N.  E.  239,  2  Ann.  Cas.  216. 

The  word  ''Rameses"  is  a  good  technical 
trademark. 

Lambert  Pharmacal  Co.  y.  Kalish  Phar- 
macy, 219  Fed.  323;  Goldstein  y.  Whelan, 
62  Fed.  124;  Messerole  y.  Tynberg,  36  How. 
Pr.  14;  Barrows  y.  Knight,  6  R.  I.  434,  78 
Am.  Dec.  452;  Medlar  k  H.  Shoe  Co.  y. 
Delsarte  Mfg.  Co.  —  N.  J.  Eq.  — ,  46  Atl. 
1089. 

Rogers,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  complainants  are  citizens  of  the 
United  States  residing  in  the  state  of  Penn- 
sylyania.  They  are  copartners  in  the  busi- 
ness of  manufacturing  and  selling  cig- 
arettes. They  claim  the  ownership  of  the 
trademark  ''Rameses"  as  applied  to  the 
cigarettes  they  manufacture.  The  defend- 
ants, also  copartners,  are  manufacturers  of 
cigarettes.  Their  place  of  business  is  in 
New  York  city,  and  their  sales  are  made, 
not  only  in  New  York,  but  in  other  parts 
of  the  United  States.  They  haye  adopted 
as  their  trademark  the  name  '^Radames," 
and  the  complainants  seek  to  enjoin  its  use 
in  connection  with  the  sale  of  cigarettes. 
They  claim  that  this  use  of  the  word  is 
unlawful  and  misleading  and  constitutes  an 
infringement  upon  their  trademark  rights. 
Undoubtedly  eyery  manufacturer  has  a 
right  to  distinguish  his  goods  from  similar 
goods  manufactured  by  another,  and  to  this 
end  may  adopt  a  trademark.  It  is  an  in- 
vasion of  rights  for  one  manufacturer  to 
deceive  the  public  by  placing  upon  his  goods 
an  imitating  trademark  calculated  to  lead 
would-be  purchasers  into  the  belief  that 
the  goods  are  those  of  another. 

Congress  first  attempted  to  regulate  the 
right  of  trademarks  in  Act  July  8,  1870, 
chap.  230,  16  Stat,  at  L.  198,  Comp.  Stat. 
1916,  §  669,  which  provided  for  their  reg- 
istration. By  the  common  law  the  exclu- 
sive right  to  a  trademark  grew  out  of  its 
use.  By  the  act  of  Congress  the  exclusive 
right  was  to  attach  upon  registration. 
The  power  of  Congress  to  pass  the  act  was 
L.RA..1917C, 


considered  by  the  Supreme  Court  in  1870" 
in  the  Trade-Mark  Cases,  100  U.  S.  82,  25 
L.  ed.  550.  The  court  in  that  case  decided 
that  the  act  of  1870  was  unconstitutional, 
inasmu^  as  it  was  not  restricted  to  trade- 
marks in  commerce  with  foreign  nations, 
or  among  the  several  states,  or  with  the 
Indian  tribes. 

Congress  thereafter  passed  Act  March  3, 
1881,  providing  for  the  registration  of  trade- 
marks used  in  commerce  with  foreign 
nations  or  with  the  Indian  tribes.  The 
complainant,  however,  acquired  no  right 
under  the  terms  of  that  aot,  which  in 
express  terms  provided  that  the  applica- 
tion to  be  filed  must,  in  order  to  create  any 
right  whatever  in  favor  of  the  party  filing 
it,  be  accompanied  by  a  written  declaration 
that  such  trademark  "is  used  in  commerce 
with  foreign  nations  or  Indian  tribes." 
Act  March  3,  1881,  chap.  138,  21  Stat  at  L. 
503.  If  the  complainant's  application  con- 
tained such  a  declaration,  there  is  no  proof 
that  he  uses  it  in  trade  with  foreign  nations 
or  Indian  tribes. 

Act  Feb.  20,  1905,  chap.  592,  33  Stat  at 
L.  724,  authorized  the  registration  of  trade- 
marks used  in  commerce  among  the  several 
states,  as  well  as  in  commerce  with  foreign 
nations  and  the  Indian  tribes.  That  act 
in  §  5  (Comp.  Stat.  1916,  §  9490)  provided 
''that  no  mark  which  consists  merely  in  the 
name  of  an  individual,  firm,  corporation, 
or  association,  not  written,  printed,  im- 
pressed, or  woven  in  some  particular  or 
distinctive  manner  or  in  association  with 
a  portrait  of  the  individual,  or  merely  in 
words  or  devices  which  are  descriptive  of 
the  goods  with  which  they  are  used,  or  of 
the  character  or  quality  of  such  goods,  or 
merely  a  geographical  name  or  term,  shall 
be  registered  under  the  terms  of  this  act" 

As  the  trademark  in  this  case  is  the 
name  of  an  individual  it  was  not  entitled 
to  registration  under  the  act  unless  printed 
in  some  particular  or  distinctive  manner 
as  it  was  not  in  association  with  a  portrait 
of  the  individual.  Whether  this  trademark 
was  printed  in  "a  particular  or  distinctive 
manner"  within  the  meaning  of  the  act  was 
discussed  somewhat  upon  the  argument, 
the  defendants  claiming  that  the  name 
"Rameses"  was  not  "written,  printed,  im- 
pressed, or  woven"  in  any  particular  or 
distinctive  manner  as  the  act  required,  and 
so  was  not  entitled  to  be  registered,  as  it 
was  simply  printed  in  type  having  nothing 
about  it  that  can  be  called  particular  or 
distinctive,  unless  the  fact  that  it  is  some- 
what more  black-faced  than  the  type  usu- 
ally employed  in  ordinary  printing  can  be 
regarded  as  a  sufiicient  compliance  with  the 
requirement  that  it  be  printed  in  a  partic- 
ular or  distinctive  manner.     We  shall  nol 
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pa«i  upon  that  questioa  at  this  time,  asl 
the  complainant's  rights  in  this  case  are 
not  dependent  upon  the  legislation  of  Con- 
gress. Even  though  the  complainanta  in 
what  they  did  failed  to  comply  with  the 
requirements  of  the  Act  of  1905,  a  question 
upon  which  we  do  not  pas8,\  they  would 
stin  be  entitled  to  the  relief  they  seek. 

The  right  to  an  exclusive  trademark  ie 
not  one  created  by  act  of  Congress.  It  is 
a  right  which  the  common-law  courts  recog- 
nized at  an  early  day.  Southern  v.  How, 
Popham,  143,  79  Eng.  Reprint,  1243,  (1582). 
And  in  course  of  time  the  courts  of  equity 
extended  their  protection  over  the  right  by 
isBuing  injunctions  to  restrain  infringe- 
ments. The  owner  of  a  trademark  has  a 
property  right  in  it  at  common  law,  the 
violation  of  which  will  be  enjoined  by  a 
court  of  equity,  and  the  civil  remedies  which 
might  be  invoked  before  Congress  legislated 
remain  in  full  force  still.  See  Trade-Mark 
Cases,  supra.  Inasmuch  as  a  diversity  of 
citizenship  exists,  the  right  of  the  com- 
plainants to  sue  the  defendants  in  the  south- 
ern district  of  New  York  for  the  protection 
of  their  common-law  right  in  their  trade- 
mark is  not  to  be  questioned. 

That  the  complainants  have  a  common* 
law  right  to  the  trademark  "Rameses"  is 
evident.  The  record  shows  they  began 
manufacturing  cigarettes  in  1895.  At  that 
time  they  stamped  the  word  "Rameee"  on 
the  boxes  and  printed  it  on  the  cigarette 
paper.  In  1897  they  changed  the  spelling 
to  "Rameses,"  and  have  ever  since  contin- 
uously used  the  word  to  designate  the  cig- 
arettes which  they  manufacture.  They 
claim,  and  the  evidence  does  not  contradict 
them,  that  they  were  the  first  perscms  to 
use  the  word,  or  any  word  similar  th^^to, 
as  a  trademark  for  cigarettes.  The  defend- 
ants in  this  court  do  not  dispute  this  fact, 
although  in  the  court  below  they  sooght  to 
introduce  evidence  to  show  that  the  word 
"Rameses"  on  cigarettes  had  been  used  in 
Germany.  Objection  was  made  to  the  ad- 
mission of  the  testimony,  and  the  trial  court 
excluded  it.  No  attempt  was  made  upon 
the  argument  in  this  court  to  show  that 
that  testimony  was  not  properly  excluded. 

This  brings  us  to  inquire  whether  the 
name  "Rameses"  can  be  employed  as  a 
trademark.  There  are  numerous  instances 
in  which  the  courts  have  said  that  the  name 
of  a  person  is  the  subject  of  exclusive  ap- 
propriation as  a  trademark.  Among  them 
are  the  following:  Cooke  k  C.  Co.  v.  Miller, 
169  N.  Y.  475,  62  N.  E.  582  (1902) ;  H.  A. 
Williams  Mfg.  Co.  v.  Noera,  158  Mass.  110, 
32  N.  E.  1037  (1893) ;  Shaw  v.  Pilling,  175 
Pa.  78,  34  Atl.  446;  Medlar  k  H.  Shoe  Co. 
V.  Delsarte  Mfg.  Co.  (1900)  —  N.  J.  Eq.  — , 
46  Atl.  1089,  affirmed  in  68  N.  J.  Eq.  706, 
Ii.R.A.1917C. 


61  AtL  410;  Spieker  ▼.  Lash,  102  Cal.  38, 
36  Pac.  362;  William  Rogers  Mfg.  Co.  v. 
Simpson,  54  Conn.  527,  565,  9  Atl.  395 
(1887).  But  these  cases  simply  establish 
the  proposition  that  the  law  permits  a 
manufacturer  to  use  his  own  name  as  a 
trademark.  The  rule  is  that  while,  as 
against  persons  bearing  a  different  name,  a 
manufacturer's  right  in  his  name  trademark 
is  absolute  and  exclusive,  as  against  persons 
bearing  the  same  name  no  such  exclusive 
right  can  be  set  up.  If  the  public  have 
confidence  in  a  man's  skill  and  integrity, 
his  name  may  be  on  that  account  the  most 
advantageous  trademark  he  can  adopt.  But 
such  a  trademark  has  the  disadvantage  that 
it  is  exposed  to  the  possibility  that  some 
other  person  bearing  the  same  name  may 
be  the  manufacturer  of  similar  articles,  and 
have  the  consequent  right  to  affix  his  name 
upon  such  articles,  thereby  creating  a  pos- 
sibility of  mistake  on  the  part  of  consumers 
as  to  the  manufacture  of  the  goods  they  are 
about  to  buy. 

In  the  case  at  bar  the  complainant  manu- 
facturers have  not  taken  their  own  name 
and  affixed  it  to  the  cigarettes  as  a  trade- 
mark, and  that  fact  raises  a  somewhat  dif- 
ferent question. 

In  Barnett  v.  Leuchars,  18  L.  T.  N.  S. 
495,  14  Week.  Rep.  166  (1865),  an  injunc- 
tion was  issued  to  protect  the  oomplain- 
ant's  trademark  in  fireworks  oal)^  "Pha- 
raoh's Serpents;"  the  court  remarking  that 
the  owner  had  *  "an  exclusive  right  to  a 
trademark  or  label,  and  that  right  is  to  be 
regarded  as  his  property." 

In  Barrows  v.  Knight,  6  R.  I.  434,  78  Am. 
Dec.  452  (1860)  the  right  to  use  the  name 
Roger  Williams  as  a  trademark  on  cotton 
cloth  was  sustained.  The  court  said: 
"'Roger  Williams,'  though  the  name  of  a 
famous  person  long  since  dead,  is,  as  ap- 
plied to  cotton  cloth,  a  fancy  name,  as 
would  be,  so  applied,  the  names  of  Washing- 
ton, Greene,  Perry,  or  of  any  other  heroes, 
living  or  dead." 

In  Merserole  v.  I^berg,  36  How.  Pr.  14 
(1868),  the  right  to  use  the  name  "Bis- 
marck" as  a  trademark  for  a  particular 
style  of  collar  was  involved,  and  the  court 
declared  that  the  complainants  had  the 
right  to  appropriate  the  name  for  a  new 
purpose,  and,  having  done  so,  "were  en- 
titled to  avail  themselves  of  all  the  ad- 
vantages of  their  superior  diligence  and 
industry."  The  defendant  had  insisted  (4 
Abb.  Pr.  N.  S.  412)  that,  as  "Bismarck"  was 
the  name  of  a  distinguished  German  citizen, 
Bismarck  being  then  alive,  no  such  exclusive 
right  to  the  name  could  be  successfully 
claimed  by  the  complainants,  for  the  reason 
that  the  law  did  not  permit  the  use  by  one 
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man  of  the  name  of  another  to  the  exclusion 
of  the  right  to  all  others  to  use  it. 

In  Goldstein  v.  Whclan  (C.  C.)  «2  Fed. 
124  (1804),  the  name  "Napoleon"  was  used 
as  a  trademark.  There  was  no  intimation 
that  the  name  could  not  be  used  for  that 
purpose,  but  the  preliminary  injunction 
was  refused  because  the  affidavits  disclosed 
that  the  name  had  been  previously  used  by 
another,  long  prior  to  the  use  made  of  it 
by  the  complainant,  and  for  precisely  the 
same  purpose,  to  indicate  a  brand  of  cigars. 

In  Medlar  &  H.  Shoe  Co.  v.  Delsarte  Mfg. 
Oo.  68  N.  J.  Eq.  706,  61  Atl.  410  (1905), 
the  New  Jersey  court  of  errors  and  appeals 
affirmed  a  decree  of  the  court  of  chancery 
reported  in  46  Atl.  1089,  sustaining  the 
right  to  adopt  as  a  trademark  for  shoes  the 
name  of  *'Delsarte."  The  name  was  that 
of  a  French  artist  who  became  celebrated 
for  his  theory  of  the  method  of  exercise  of 
developing  bodily  grace  and  strength  and 
the  power  of  dramatic  expression.  The 
chancellor,  in  holding  the  complainants  en- 
titled to  an  injunction,  said:  "I  conclude 
that  the  complainants   have,   as 

against  the  defendants,  the  exclusive  right 
to  the  word  'Delsarte'  as  a  trademark." 

In  Saxlehner  v.  Eisner  &  M.  Co.  179  U.  S. 
19,  45  L.  ed.  60,  21  Sup.  Ct.  Rep.  7,  (1900), 
the  right  to  use  the  name  '^Hunyadi"  as  a 
trademark  seems  to  have  been  taken  for 
granted.  ^Tfae  court  held  that  the  plaintiff 
had  lost  her  right  to  the  individual  ap- 
propriation of  the  name  because  of  twenty 
years  of  inaction,  in  which  the  use  of  the 
word  had  been  permitted  to  numerous  other 
importers.  The  use  of  the  name  by  pro- 
prietors of  similar  articles  for  many  years 
had  made  it  public  property,  and  it  was  too 
late  to  resuscitate  her  original  right. 

In  Castner  v.  Coffman,  178  U.  S.  168,  44 
L.  ed.  1021,  20  Sup.  Ct.  Rep.  842,  (1900), 
the  Supreme  Court  held  that  the  name 
"Pocahontas"  could  not  be  used  as  a  trade- 
mark in  the  sale  of  coal.  This  was  not  be- 
cause "Pocahontas"  was  a  distinguished 
historical  personage,  but  because  prior  to 
its  use  there  was  a  well-known  Pocahontas 
coal  region,  and  that  fact  made  it  impos- 
sible for  the  complainants  to  obtain  an  ex- 
clusive right  to  use  the  name  as  against 
other  parties  mining  and  selling  coal  from 
the  same  region. 

In  the  Coart  of  Paris  in  Dalbanne  &  Petit 
V.  Coleuille  k  Co.  7  Annales,  414,  both 
parties  used  the  name  "Lamartine"  for  a 
certain  elixir.  The  court  on  appeal  said: 
"There  is  no  doubt  that  proper  names,  other 
than  those  of  the  manufacturer,  can  be  em- 
ployed like  any  other  sign,  as  a  distinct 
mark  of  industrial  products,  and  thus  be- 
come veritable  property,  not  as  a  title  or ' 
L.R.A.1917C. 


mode  of  appellation,  but  as  a  commercial 
mark." 

In  Browne  on  Trade-Mark,  ed.  1885,  §  216, 
the  author  declares  there  are  many  in- 
stances of  fancy  names  of  men  becoming 
valid  trademarks. 

In  Hesseltine  on  Trade-Marks  and  Unfair 
Trade,  ed.  1906,  p.  16,  it  is  said  that  "the 
proper  name  of  a  distinguished  histtnrieal 
personage  may  be  a  valid  trademark." 

In  28  Am.  k  Eng.  Enc.  Law,  2d  ed.  p. 
361,  it  is  said:  "A  trademark  may  eonsist 
of  a  fictitious  or  celebrated  name,  a,8  that 
of  a  famous  person  or  thing,  M*  some  char- 
acter or  thing  of  history,  il^tlsn,  or  fancy. 
Such  names,  thus  used,  are  hi  truth  arbi- 
trary or  fancy  names.  Where,  however,  the 
name  of  a  historical  or  eelebrated  person 
is  also  a  geographical  name.  Such  name  is 
not  a  good  trademark,  becauAs,  as  is  seen 
in  another  section,  geographical  names  can- 
not be  monopolized  by  anyone  as  trade- 
marks, though  they  will  receive  a  measure  of 
protection  as  tradenames,  under  the  doc- 
trine of  unfair  eompetition." 

In  38  Cyc.  721,  it  is  said  that  "names  of 
charaoters  in  fiction  or  mythology,  or  of 
celebrated  imaginary  or  historical  persons 
or  things,  constitute  valid  trademarks,  when 
used  as  such,  because  they  are  arbitrary 
or  fanciful  and  nondeseriptive,  unless,  as 
may  be  the  case,  they  have  become  generic 
and  descriptive  of  quality,  owing  to  the 
manner  of  use  and  the  general  understand- 
ing." 

The  law  permits  the  adoption  as  a  trade- 
mark of  the  name  of  a  person  who  has 
achieved  fame  and  df8tinctJk)n,  provided  the 
name  is  not  descriptive  of  the  quality  or 
the  character  of  the  article  or  a  geograph- 
ical itame.  In  this  case  the  name  adopted 
is  a  famous  Egyptian  historieal  character, 
who  lived  at  least  one  thousand  years  be- 
fore the  Christian  era.  The  name  is  one 
not  generally  in  use  in  the  United  States, 
and  we  can  see  no  objection  to  its  adoption 
as  a  trademark.  If  the  word  ever  had  a 
geographical  significance,  it  has  none  now 
in  the  United  States.  In  Old  Testament 
geography  there  may  have  been  a  city  of 
lower  Egypt  called  '^Rameees;"  but  no  such 
place  is  found  on  the  map  of  Egypt  in  the 
Century  Atlas,  and  no  reason  exists  for 
denying  to  these  complainants  their  right  to 
the  protection  of  the  trademark. 

Is  the  use  of  the  name  "Radames"  by  the 
defendant  an  infringement  7  Similarity,  not 
identity,  is  the  test  of  infringement  of  a 
trademark.  Saxlehner  v.  Eisner  k  M.  Co. 
snpra.  If  the  words  sound  alike,  there  is 
an  infringement.  38  Cyc.  744.  In  the  matter 
of  trademark  infringement,  each  case  must 
depend  on  its  own  peculiar  circumstances, 
and   other   authorities   are   of   little   help. 
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Still  it  is  some  service  to  note  the  holding 
of  the  courts  in  analogous  cases.  In  Lam- 
bert Pharmacal  Co.  v.  Kalish  Pharmacy 
(C.  G.)  219  Fed.  323,  "Listerine"  was  held 
infringed  by  "Llsterseptine."  In  N.  H. 
Fairbanks  Co.  v.  Ogden  Packing  &  Provi- 
sion Co.  (D.  C.)  220  Fed.  1002,  "Cottolene" 
by  "Chefolene."  In  United  Lace  &  Braid 
Mfg.  Co.  V.  Barthels  Mfg.  Co.  (D.  C.) 
221  Fed.  456,  "Beaded"  by  "Imbeaded.*'  In 
American  Lead  Pencil  Co.  v.  Gottlieb  (C. 
C.)  181  Fed.  178,  "Knoxall"  by  *'Beatfl-all." 
In  Florence  Mfg,  Co.  v.  Dowd,  (C.  C.)  171 
Fed.  122  and  101  C.  C.  A.  $65,  178  Fed. 
73,  "Keepclean"  by  St;a-Kleen.'*  In  Enoch 
Morgan's  Sons  Co.  v.  VVhittier-Coburn  Co. 
(C.  C.)  118  Fed.  657,  "Sapolio"  by  "Sapho." 
In  Little  v.  Kellara  (C.  C)  100  Fed.  353, 
"Sorosis"  by  "Sortoris."  In  Celluloid  Mfg. 
Co.  V.  Cellonite  Mfg.  Co.  (C.  C.)  32  Fed. 
94,  "Celluloid"  by  "Cellonite."  In  Actien- 
Gesellschaft  v.  Somboru,  14  Blatchf.  380, 
Fed.  Cas.  No.  496,  "Appolinaris"  by  "Ap- 
polinus."  In  Hostetter  v,  Vowinkle,  1  Dill. 
329,  Fed.  Caa.  No  6,714,  "Hostetter'*  by 
"Hostetler." 

The  vord  "Rameses"  is  commonly  pro- 
nounced by  the  purchasing  public  with  the 
acent  on  the  first  syllable.  And  the  or- 
dinary pronunciation  of  the  word  "Bad- 
ames"  by  the  purchasing  public  in  like 
manner   ia   with   the   accent   on    the   first 


syllable.  It  is  poasible  that  < a  small  portion 
of  the  public  may  give  to  "Badames"  the 
Italian  pronunciation  of  the  opera  and  put 
the  accent  on  the  last  syllable.  However 
that  may  be,  clearly  we  must  be  governed 
by  the  natural  and  ordinary  pronunciation 
given  to  the  two  words  by  the  purchasing 
public.  Governed  by  that  test,  the  sim- 
ilarity in  sound  is  such  as  might  very  easily 
result  in  confusion.  There  is  similarity  in 
appearance  as  well  as  in  sound.  "Bameses" 
and  "Badames"  certainly  resemble  each 
other  in  appearance  as  closely  as,  if  not 
mpre  close^  than,  do  some  of  the  names 
which  were  held  to  infringe  in  the  above- 
cited  cases.  To  amount  to  an  infringement 
it  is  not  necessary  that  the^  resemblance 
should  be  sufiicient  to  deceive  experts,  or 
persons  specially  familiar  with  the  trade- 
mark or  goods  involved.  The  cases  show 
that  it  is  immaterial  that  a  critical  in- 
spection and  comparison  disclose  differences, 
or  that  persons  seeing  the  two  trademarks 
side  by  side  would  not  be  deceived.  It  is 
enough  that  upon  the  whole  there  is  a  de- 
ceptive similarity  sufficient  to  deceive  or- 
dinary purcheisers  giving  such  attention  as 
such  purchasers  usually  give  to  purchasing 
one  article  thinking  it  is  the  other.  In 
our  opinion  such  a  deceptive  similarity  ex- 
ists between  "Barneses"  and  "Badames." 
Decree  affirmed. 
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Fed.  447|  holding  that  the  historical 
name  ''Don  C$esar''  could  be  adopted  as 
a  valid  trademark^  and  that  it  did  not  in- 
fringe on  another's  trademark  right  in 
the  name  ''Don  Carlos/'  although  both 
names  were  used  as  trademarks  for  the 
same  class  of  goods; 

—Ex  parte  Pace  (1879)  16  Off.  Gaz. 
(red.)  909,  protecting  the  word  "Bay- 
ard'' as  a  trademark; 

— ^Andrew  McLean  Co.  v.  Adams  Mfg. 
Co.  (1908)  31  App,  B.  0.  509,  holding 
that  the  word  "Victor"  used  in  connec- 
tion with  pictorial  features  as  a  trade- 
mark was  not  infringed  by  the  use  of 
the  word  "Victoria''  in  connection  with 
pictorial  features  not  resembling  those 
used  in  the  prior  mark ; 

— Medlar  &  H.  Shoe  Co.  v.  Delsarte 
Mfg.  Co.  (1905)  68  N.  J,  Eq.  706,  61  Atl. 
410,  declaring  the  general  rule,  and  pro- 
tecting the  name  "Delsarte"  as  a  trade- 
mark for  shoes  as  against  its  use  by  a 
competitor  on  the  same  character  of 
goods,  although  the  latter  had  a  right  to 
use  it  as  a  trademark  for  goods  of  an- 
other character; 

— -Meserple  v.  Tynberg  (1868)  36  How. 


The  general  mle  is  stated  in  38  Cye. 
721,  that  names  of  characters  in  fiction 
or  mythology,  or  of  celebrated  imaginary 
or  historical  persons  or  things,  constitute 
valid  trademarks  when  used  as  such  be- 
cause they  are  arbitrary  or  fanciful  and 
nondescriptive. 

The  courts  are  in  harmony  in  sustain- 
ing this  rule  with  reference  to  celebrated 
persons.  The  rule  is  so  well  settled  that 
in  a  majority  of  the  cases  the  right  to 
use  the  name  of  a  celebrated  person  as 
a  trademark  or  tradename  is  sustained 
or  the  name  protected  on  the  ground  of 
unfair  competition,  without  considering 
the  effect  of  the  fact  that  the  name  wa^ 
that  of  a  celebrated  person.  In  the  fol- 
lowing cases  names  of  this  character 
have  been  protected : 

— J.  &  P.  Baltz  Brewing  Co.  v.  Kaiser- 
brauerei  (1896)  20  C.  C.  A.  402,  39  U.  S. 
App.  229,  74  Pad.  222,  affirming  (1895) 
71  Fed.  695,  protecting  the  word 
'^Kaiser"  as  a  trademark  for  beer,  not- 
withstanding it  had  been  used  in  a 
foreign  country  for  the  same  purpose; 

— €hance  v.  Gulden  (1908)  92  C.  C.  A. 
58,  165  Fed.  624^  reversing  (1908)  163  I 
L.RA.1917C. 
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Pr.  (N.  Y.)  14,  4  Abb.  Pr.  N.  S.  410,  pro- 
tecting the  name  'Bismarck"  as  a  trade- 
mark; 

—Barrows  v.  Knight  (1860)  6  E.  I. 
434,  78  Am.  Dec.  452,  protecting  the 
name  'Hoger  Williams"  as  a  trademark ; 

—Re  Carroll,  16  P.  R.  (Fed.)  82,  cited 
in  Sebastian  on  Trade  Marks,  p.  30,  pro- 
tecting the  term  ''Princess  Christian;" 

— Barnett  v.  Leuchars  (1865)  13  L.  T. 
N.  S.  (EUg.)  495, 14  Week  Rep.  166,  pro- 
tecting the  term  "Pharaoh's  Serpents"  as 
a  trademark  for  fireworks; 

—Hirst  V.  Denham  (1872)  L.  R.  14  Eq. 
(Eng.)  542,  41  L.  J.  Ch.  N.  S.  752,  27 
L.  T.  N.  S.  56,  protecting  the  name  ''Leo- 
pold" as  a -trademark; 

—Re  Holt  [1896]  1  Ch.  (Bag.)  711,  65 
L.  J.  Ch.  N.  S.  410,  74  L.  T.  N.  S.  225, 
44  Week.  Rep.  360,  holding  that  the  name 
"Trilby"  might  be  registered  as  a  trade- 
mark wthout  its  being  printed,  im- 
pressed, or  woven  in  a  distinctive  man- 
ner as  required  with  reference  to  the 
names  of  individuals,  on  the  ground  that 
the  name  was  of  a  character,  and  not  of 
an  individual.  In  this  respect  the  cases 
may  be  distinguished  from  Re  Banks 
[1895]  W.  N.  (Eng.)  116,  44  Week.  Rep. 
32,  denying  the  right  to  register  the  name 
"Shakespeare"  as  a  fanciful  word  and 
not  in  common  use.  This  case,  however, 
does  not  hold  that  the  name  "Shakes- 
peare" cannot  be  registered  as  a  trade- 
mark if  offered  under  the  proper  section 
of  the  Registration  Laws. 

The  name  of  a  person  although  a  celeb- 
rity may,  however,  become  generic  and 
descriptive  of  a  particular  article,  and 
therefore  be  invalid  as  a  trademark.  G. 
&  C.  Merriam  Co.  v.  Syndicate  Pub.  Co. 
(1915)  237  V.  S.  618,  69  L.  ed.  1148,  35 
Sup.  Ct.  Rep.  708  (denying  the  right  to 
use  the  name  "Webster"  to  designate  dic- 
tionaries after  the  expiration  of  the 
copyright).  To  the  same  effect  see  G.  & 
C.  Merriam  Co.  v.  Syndicate  Pub.  Co. 
(1913)  125  C.  C.  A.  177,  207  Ped.  516; 


G.  ft  C.  Merriam  Co.  v.  Ogilvie  (1908) 
16  L.R.A.(N.S.)  549,  88  C.  C.  A.  596, 159 
Fed.'  638,  14  Ann.  Cas.  796,  modified  in 
(1906)  149  Fed.  858,  G.  &  C.  Merriam 
Co.  V.  Straus  (1904)  136  Fed.  477;  Luy- 
ties  V.  HoUendeer  (1887)  30  Fed.  632 
(denying  the  right  to  use  the  name  "Kai- 
ser" as  a  trademark  for  mineral  waters 
where  it  was  descriptive  of  waters  of  a 
certain  character);  Medlar  ft  H.  Shoe 
Co.  V.  Delsarte  Mfg.  Co.  (1905)  68  H.  J. 
Eq.  706,  61  Atl.  410. 

Nor  can  the  name  of  a  celebrity  be 
adopted  and  protected  as  a  trademark  or 
tradename  for  an  article  where  such 
name  has  also  acquired  a  geographical 
signification  as  the  name  of  the  place 
where  such  article  is  procured,  or  where 
it  is  produced.  Castner  v.  Coffman, 
(1899)  178  U.  S.  168,  44  L.  ed.  1021,  20 
Sup.  Ct.  Rep.  842,  denying  the  right  to 
acquire  trademark  rights  in  the  name 
"Pocahontas''  to  describe  coal  mined  in  a 
region  alse  known  by  that  name.  This 
decision  is  inconsistent  with,  and  appa- 
rently overrules,  Atwater  v.  Castner 
(1898)  32  C.  C.  A.  77,  50  U.  8.  App.  394, 
88  Fed.  642,  and  affirms  (1898)  31  C.  C. 
A.  55,  59  U.  S.  App.  35,  67,  87  Fed.  457. 
To  the  same  effect  is  Ex  parte  Oliver 
(1880)  18  Off.  Gaz.  (Fed.)  923,  denying 
the  right  of  protection  as  a  trademark  to 
the  name  "Raleigh''  on  the  ground  that 
it  was  both  historical  and  geographicaL 

The  name  of  a  celebrity  eannot  be 
adopted  as  a  trademark  to  designate  a 
particular  article  where  it  has  already 
been  appropriated  by  others  as  a  trade- 
mark for  the  same  class  of  articles. 
Goldstein  v.  Whelan  (1894)  62  Fed.  124, 
applying  the  rule  to  the  name  "Napo- 
leon" to  designate  a  brand  of  eigars; 
Levy  V.  Waitt  (1894)  25  L.R.A.  190,  10 
C.  C.  A.  227,  21  U.  S.  A;^.  394,  61  Fed. 
1008,  applying  the  rule  to  the  name 
"Blaekstone"  to  designate  a  brand  of  ei- 
gars. A.  G.  8. 


OREGON  SUPREME  COURT. 

(In  Banc.) 

STATE  OF  OREGON,  Respt., 

V. 

F.  0.  BUNTING,  Appt. 
(71  Or.  269,  139  Pac.  781.) 

Constitutional  law  •*•  ten^honr  day* 

1.  No  constitutional  right  of  liberty  or 
property  is  infringed  by  limiting  the  hours 


of  labor  in  mills,  faetories^  and  mannfao- 
turing  establishmentB  to  ten  in  one  day. 
For  other  cases,  see  OqnstituiumiU  Lmw,  IL 
h,  4,  6,  r«A  in  Dig.  1-52  N.  B. 

Same  -*  discrimination  —  equal  proteo- 
tion  of  laws. 

2.  Limiting  the  application  of  a  ten-hour 
law  to  mills,  factories,  and  manufacturing 
establishments  does  not  constitute  an  un- 
constitutional discrimination. 
For  other  oases,  see  Constitutional  Law,  11. 

a,  5,  c,  in  Dig.  1-^2  V.  8. 


Note. »  The  construction,  application,  I  cussed  in  the  notes  to  Great  Northern  R. 
and  effect  of  hours  of  service  laws  are  dis-  >  Co.  v.  United  States,  L.RA.1016D,  406,  and 
L.R.A.1917C. 
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Same  »  permltUniT  orertiiiie  work  — 

effect. 

3.  A  proTision  in  a  statate  fixing  a  ten- 
hour  day  for  labor  in  certain  industrieSy 
permitting  overtime  work  at  the  rate  of 
time  and  one  half  the  regular  wage  for  not 
to  exceed  three  hours  in  any  one  day,  does 
not  affect  the  validity  of  the  act. 
For  other  cases,  see  Hosier  and  Servant,  l. 

d,  in.  Dig.  l'-52  N.  8. 

(March  17,  1914.) 

APPBAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Lake  County 
convicting  him  of  employing  a  man  more 
than  ten  hours  a  day  in  violation  of  law. 
Affirmed. 

The  facts  are  stated  in  the  opinion.    > 

Hr.  W.  Ijalr  Thompson,  for  appellaat: 

Ko  act  attempting  to  regulate  hours  of 
labor  generally  has  been  upheld.  Such 
laws  violate  the  right  of  contract. 

Low  V.  Reese  Printing  Co.  41  Neb.  127, 
24  L.RJ1.  702,  43  Am.  St  Rep.  670,  59  N. 
W.  862. 

The  act  of  the  Oregon  legislature  of  1913, 
known  as  the  Ten-Hour  Law,  violates  the 
14th  Amendment  of  the  Constitution  of  the 
United  States. 

Lochner  v.  New  York,  198  U.  S.  45,  49 
L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3  Ann.  Gas. 
1133. 

The  purpose  of  a  statute  must  be  deter- 
mined from  the  nature  and  legal  effect  of 
the  language  employed. 

Ibid.;  Jacobson  v.  Massachusetts,  197  XJ. 
8.  11,  49  L.  ed.  643,  25  Sup.  Ct  Rep.  358, 
3  Ann.  Cas.  765;  Minnesota  v.  Barber,  136 
U.  S.  313,  34  L.  ed.  455,  3  Inters.  Com.  Rep. 
185,  10  Sup.  Ct.  Rep.  862;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct. 
Rep.  1064;  Dougherty  v.  Bethune,  7  Ga.  90. 

Legislation  imposing  burdens  upon  one 
class  of  citizens  must  be  based  upon  a  rear 
sonable  classification,  or  it  will  be  void  as 
class  l^islation.  The  act  in  question  makes 
a  classification  without  foundation  in  rea- 
son, which  is  purely  arbitrary,  and  is  void. 

Low  V.  Reese  Printing  Co.  supra;  State 
▼.  Loomis,  115  Mo.  307,  21  L.R.A.  789,  22 
8.  W.  350;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis, 
165  U.  S.  150,  160,  41  L.  ed.  666,  670,  17 
Sup.  Ct.  Rep.  255. 

Where  the  provisions  of  a  statute  are  so 
interdependent  that  one  may  not  operate 


without  the  other,  or  so  related  in  sub- 
stance and  object  that  it  is  impossible  to 
suppose  that  the  legislature  would  pass  the 
one  without  the  other,  the  whole  must  fall. 

26  Am.  A  Eng.  Ene.  Law,  2d  ed.  570;  Low 
V.  Reese  Printing  Co.  supra. 

Messrs.  A.  M .  Crawford,  Attorney  Gen- 
eral, and'  O.  O.  Glbbs,  for  the  State: 

A  law  must  be  obviously  in  conflict  with 
some  provision  of  the  state  or  Federal  Con- 
stitution before  a  court  is  justified  in  de- 
claring the  same  void. 

Cline  ▼.  Greenwood,  10  Or.  230;  Crowley 
V.  State,  11  Or.  512,  6  Pac.  70;  Cook  v. 
Portland,  20  Or.  680,  13  L.R.A.  533,  27  Pac. 
263;  State  ▼.  Cochran,  56  Or.  157,  104  Pac. 
419,  105  Pac.  884;  State  v.  Schluer,  59  Or. 
18,  116  Pac.  1067. 

Chapter  102,  Gkneral  Laws  of.  Oregon 
1913,  is  a  reasonable  exercise  of  the  police 
power,  hence  the  act  is  valid. 

State  ▼.  MuUer,  48  Or.  252,  120  Am.  St. 
Rep.  805,  85  Pac.  856,  11  Ann.  Cas.  88; 
Jacobson  v.  Massachusetts,  197  U.  S.  11-26, 
49  L.  ed.  643-649,  26  Sup.  Ct.  Rep.  358,  3 
Ann.  Cas.  765;  People  ▼.  Warren,  77  Hun, 
120,  28  N.  Y.  Supp.  303;  Holden  v.  Hardy, 
169  U.  S.  366-398,  42  L.  ed.  780-793,  18 
Sup.  Ct.  Rep.  383;  People  v.  Lochner,  73 
App.  Div.  120,  76  N.  Y.  Supp.  401;  Freund, 
Pol.  Power,  pp.  302,  303;  Cooley,  Const. 
Lim.  7th  ed.  890;  Ex  parte  Boyce,  27  Nev. 
299,  65  L.R.A.  47,  76  Pac  1,  1  Ann.  Cas. 
66. 

Chapter  102,  Laws  1913,  does  not  deprive 
plaintiff  of  property  without  due  process  of 
law,  nor  deprive  him  of  the  equal  protection 
of  the  law. 

Barbier  v.  Connolly,  113  U.  S.  27-31,  28 
L.  ed.  923-925,  6  Sup.  Ct.  Rep.  357;  Noble 
State  Bank  v.  Haskell,  219  U.  S.  104-110, 
55  L.  ed.  112-116,  32  L.R.A.(N.S.)  1062, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A,  487; 
Jacobson  v.  Massachusetts,  197  U.  S.  11- 
26,  49  L.  ed.  643-649,  25  Sup.  Ct.  Rep.  358, 
3  Ann.  Cas.  766. 

Mr.  James  W.  Crawford,  Assistant  At- 
torney General,  also  for  the  State. 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

Section  1  of  the  act  declares  as  follows: 
"It  is  the  public  policy  of  the  state  of  Ore- 
gon that  no  person  shall  be  hired,  nor  per- 


Northern  P.  R.  Co.  v.  United  States,  L.R.A. 
1917A,  1202,  and  other  notes  referred  to 
in  lite  first-mentioned  note. 

Hie  decision  of  the  Oregon  supreme  court 
in  State  v.  BuiVTiNe  has  been  affirmed  by 
the  United  States  Supreme  Court  under  the 
title  Bunting  v.  Oregon,  —  U.  S.  — ,  61  L. 
ed.  — ,  37  Sup.  Ct.  Rep.  435.  The  latter 
court  upheld  the  act  in  question  as  a  prop- 
er exercise  of  the  police  power,  and  uere- 
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fore  not  in  violation  of  the  due  process  of 
law;  and  further  held  that  the  limitation 
of  the  statute  to  employees  in  mills,  fac- 
tories, and  manufacturing  establishments 
did  not  amount  to  an  unconstitutional  dis- 
crimination. The  Chief  Justice,  Mr.  Jus- 
tice Van  Devanter,  and  Mr.  JusUce  McRey- 
nolds  dissented.  Mr.  Justice  Brandeis  took 
no  part  in  the  consideration  and  decision 
of  the  case. 
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mitted  to  work  for  wages,  under  any  condi- 
tions or  terms,  for  longer  hours  or  days  of 
service  than  is  consistent  with  his  health 
and  physical  well-being  and  ability  to  pro- 
mote the  general  welfare  by  his  increasing 
usefulness  as  a  healthy  and  intelligent  citi- 
zen. It  is  hereby  declared  that  the  working 
of  any  person  more  than  ten  hours  in  one 
day,  in  any  mill,  factory  or  manufacturing 
establishment  is  injurious  to  the  physical 
health  and  well-being  of  such  person,  and 
tends  to  prevent  him  from  acquiring  that 
degree  of  intelligence  that  is  necessary  to 
make  him  a  useful  and  desirable  citizen  of 
the  state." 

Section  2  enacts  the  following:  "No  per- 
son shall  be  employed  iii  any  mill,  factory 
or  manufacturing  establishment  in  this 
state  mpre  than  ten  hours  in  any  one  day, 
except  watchmen  and  employees  when  en- 
gaged in  making  necessary  repairs,  or  in 
case  of  emergency,  where  life  or  property  is 
in  imminent  danger;  provided,  however, 
employees  may  work  overtime  not  to  exceed 
three  .hours  in  any  one  day,  conditioned 
that  payment  be  made  for  said  overtime  at 
the  rate  of  time  and  one  half  the  regular 
wage." 

Section  3  provides  a  penalty  for  a  viola- 
tion of  the  statute. 

Defendant  demurred  to  the  indictment 
upon  the  ground  that  the  legislative  enact- 
ment alleged  to  have  been  violated  is  in- 
valid, because  repugnant  to  the  Constitu- 
tion of  the  United  States  and  to  that  of  the 
state  of  Oregon. 

It  is  contended  that  the  statute  violates 
the  right  of  contract,  the  right  of  proper- 
ty, and  that  it  is  class  legislation  and  void. 
Tl\e  14th  Amendment  to  the  Constitution 
of  the  United  States,  which  it  is  claimed 
the  act  contravenes,  declares,  inter  alia, 
that  "no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property,  without  due  proc- 
ess of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws."  Section  20,  art.  1,  of  the  Constitu- 
tion of  this  state  is  as  follows:  "No  law 
shall  be  passed  granting  to  any  citizen  or 
class  of  citizens  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens."  To  give  the 
act  vitality  it  must  be  done  by  virtue  of 
the  police  power  of  the  state. 

It  is  an  announced  principle  of  law  that 
the  right  to  labor  or  to  employ  labor  on 
such  terms  and  conditions  as  may  be  stip- 
ulated by  the  contracting  parties  is  not 
only  a  liberty,  but  a  property  right  guar- 
anteed to  every  citizen  by  the  14th  Amend- 
ment above  quoted.  Such  right  cannot  be 
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arbitrarily  or  unreasonably  interfered  wiik 
by  the  legislature.     State  v.  MuUer,  48  Or. 
262,  120  Am.  St.  Rep.  805,  85  Pac.  855,  11 
Ann.  Cas.  88,  affirmed  in  208  U.  S.  412,  52 
L.  ed.  561,  28  Sup.  Ct.  Rep.  324,  13  Ann. 
Cas.  967.    The  right  to  labor  and  to  employ 
labor,  like  all  other  rights,  is  itself  subject 
to  such  reasonable  limitations  as  are  nec- 
essary to  promote  the  health,  general  wel- 
fare, and   intelligence  of  the  citizens,  and 
the  peace  and  good  order  of  the  state.    To 
this  end  a  large  discretion  is  from  necessity 
vested  in  the  lawmakers  to  determine  not 
only  what  the  interests  of  the  public  re- 
quire, but  what  measures  are  necessary  for 
the  protection  of  such  interests.     State  ▼. 
Muller,  supra;  State  v.  Baker,  50  Or.  381, 
13  L.R.A.(N.S.)    1040,  92  Pac.  1076;  Law- 
ton  v.  Steele,  152  U.  8.  133,  136,  38  L.  ed. 
385,  388,  14  Sup.  Ct.  Rep.  499;   Mugler  y. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct   Rep.  273,  296;   Holden  v.  Hardy,   169 
U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383;  W.  C.  Ritchie  &  Co.  v.  Wayman,  244 
111.  609,  27  L.R.A.(N.S.)  994,  91  N.  E.  695; 
State  ▼.  Buchanan,  29  Wash.  602,  59  IaR.A. 
342,  92  Am.  St.  Rep.  930,  70  Pac.  52;  Ex 
parte  Boyce,  27  Nev.  299,  66  LJt.A.  47,  57, 
75  Pac.  1,  1  Ann.  Cas.  66;   Cooley,  Const. 
Lim.  p.  830.     By  the  adoption  of  the  14th 
Amendment  it  was  not  designed  nor  intend- 
ed to  curtail  or  limit  the  right  of  the  state 
under   its   police   power   to   prescribe  such 
reasonable  regulations  as  might  be  essential 
to  the  promotion  of  the  peace,  welfare,  mor- 
als, education,  or  good  order  of  the  people. 
It   was   adopted   primarily   to   protect  the 
then  newly  liberated  negroes  of  the  South 
from     practical     re-enslavement    by    their 
former  masters,  and  to  authorize  Congress 
to  protect  the  civil  rights  of  these  persons 
by  appropriate  legislation.  Reports  of  Com- 
mittees of  House,  39th  Cong.  1st  Sess.  vol. 
2,  pp.  13  et  seq.    To  now  invoke  its  provi- 
sions   to    perpetuate    industrial    servitude 
would  be  a  perversion  of  its  beneficient  pur* 
poses. 

The  hours  of  labor  in  certain  industries 
in  which  too  many  hours  of  service  in  one 
day  would  be  injurious  to  the  health  and 
well-being  of  the  operatives  may  be  reason- 
ably regulated  by  the  state,  under  its  poliee 
power.  This  power  legitimately  exercised 
can  neither  be  limited  by  contract  nor  bar- 
tered away  by  legislation.  We  quote  from 
Hurtado  v.  California,  110  U.  S.  516,  530, 
28  L.  ed.  232,  237,  4  Sup.  Ct.  Rep.  Ill,  118 : 
"The  Constitution  of  the  United  States  was 
ordained,  it  is  true,  by  descendants  of  Eng- 
lishmen, who  inherited  the  traditions  of 
English  law  and  history;  but  it  was  made 
for  an  undefined  and  expanding  future,  and 
for  a  people  gathered  and  to  be  gathered 
from  many  nations  and  of  many  tongues." 
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See  Hoi  den  t.  Hardy,  supra,  169  IT.  S.  page 
388,  42  L.  ed.  789,  18  Sup.  Ct.  Rep.  383. 
The  extent  and  limitations  upon  the  police 
power  of  a  state  are  well  stated  by  Mr. 
Chief  Justice  Shaw  in  Com.  v.  Alger,  7 
Cush.  53,  84:  ''We  think  it  is  a  settled 
principle,  growing  out  of  the  nature  of  well- 
ordered  civil  society,  that  every  holder  of 
property,  however  absolute  and  unqualified 
may  be  hia  title,  holds  it  under  the  implied 
liability  that  his  use  of  it  may  be  so  regu- 
lated that  it  shall  not  be  injurious  to  the 
equal  enjoyment  of  others  having  an  equal 
right  to  the  enjoyment  of  their  property, 
noT  injurious  to  the  rights  of  the  commun- 
ity. All  property  in  this  commonwealth,  as 
well  that  in  the  interior  as  that  bordering 
on  tide  waters,  is  derived  directly  or  in- 
directly from  the  government,  and  held  sub- 
ject to  those  general  regulations  which  are 
necessary  to  the  common  good  and  general 
welfare.  Rights  of  property,  like  all  other 
social  and  conventional  rights,  are  subject 
to  such  reasonable  limitations  in  their  en- 
joyment as  shall  prevent  them  'from  being 
injurious,  and  to  such  reasonable  restraints 
and  regulations  established  by  law,  as  the 
legislature,  under  the  governing  and  con- 
trolling power  vested  in  them  by  the  Con- 
stitution^ may  think  necessary  and  expe- 
dient.*' 

The  police  power  cannot  be  forwarded  as 
an  excuse  for  the  enactment  of  unreason- 
able, oppressive,  or  unjust  laws.  Yet  it 
may  be  legitimately  exercised  for  the  pur- 
pose of  preserving  the  public  health,  safety, 
morals,  and  general  welfare.  Davidson  v. 
New  Orleans,  96  U.  S.  97,  24  L.  ed.  616; 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
e<l.  220,  6  Sup.  Ct.  Rep.  1064.  We  quote 
from  the  majority  opinion  in  Re  Ten-Hour 
Law,  24  R.  I.  603,  at  page  605,  61  L.R.A. 
612,  54  Atl.  603:  "There  is  also  a  common 
assent  that  the  legislature  has  the  right  of 
control  in  all  matters  affecting  public  safe- 
ty, health,  and  welfare,  on  the  ground  that 
these  are  within  the  indefinable  but  unques- 
tioned purview  of  what  is  known  as  the 
police  power.  It  is  indefinable,  because 
none  can  foresee  the  ever-changing  condi- 
tions which  may  call  for  its  exercise;  and 
it  is  unquestioned,  because  it  is  a  necessary 
function  of  government  to  provide  for  the 
safety  and  welfare  of  the  people.  Private 
rights  are  often  involved  in  its  exercise,  but 
a  law  is  not  on  that  account  rendered  in- 
valid or  unconstitutional."  The  police  pow- 
er comprehends  by  far  the  greater  portion 
of  the  powers  which  may  be  exercised  by  a 
state.  As  stated  by  Judge  Cooley  in  his 
work  on  Constitutional  Limitations,  7th 
ed.  p.  829,  it  "embraces  its  whole  system 
of  internal  regulation,  by  which  the  state 
seeks  not  only  to  preserve  the  public  order 
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and  to  prevent  offenses  against  the  state, 
but  also  to  establish  for  the  intorcourse  of 
citizens  with  citizens  those  rules  of  good 
manners  and  good  neighborhood  which  are 
calculated  to  prevent  a  conflict  of  rights, 
and  to  insure  to  each  the  uninterrupted  en- 
joyment of  his  own  so  far  as  is  reasonably 
consistent  with  a  like  enjoyment  of  rights 
by  others." 

The  limitation  of  the  law  to  mills,  fac- 
tories, or  manufacturing  establishments  is 
not  in  itself  an  unconstitutional  diacrimi- 
nation.  The  work  in  factories  is  as  different 
from  that  in  mercantile  houses  as  that  in 
mines  is  from  either.  Freund,  Pol.  Power, 
§  313.  It  is  conceded  that  the  state  by  vir- 
tue of  its  police*  power  may  regulate  the 
hours  of  labor  of  women  and  minors  (Com. 
V.  Riley,  210  Mass.  387,  97  N.  E.  367,  Ann. 
Cas.  1912D,  388;  State  v.  Shorey,  48  Or. 
396,  24  L.R.A.  (N.S.)  1121,  86  Pac.  881),  al- 
so of  persons  in  underground  mines,  reduc- 
tion plants,  and  smelters,  and  of  men  in 
the  employ  of  common  carriers. 

All  reasonable  intendments  will  be  made 
in  favor  of  a  law  not  obviously  void  upon 
its  face.     Cline  v.  Greenwood,  10  Or.  230; 
Crowley  v.  State,  11  Or.  612,  6  Pac.  70.   It 
will  therefore  be  presumed  that  the  legis- 
lature has  acted  within  constitutional  limi- 
tations.   Mr.  Justice  Brewer  in  Atchison,  T. 
&  S.  T.  R.  Co.  V.  Matthews,  174  U.  S.  96, 
104,  43  L.  ed.  909,  912,  19   Sup.  Ct.  Rep. 
609,  612,  said:    "It  is  also  a  maxim  of  con- 
stitutional  law   that   a   legislature   is  pre- 
sumed to  have  acted  within  constitutional 
limits,   upon   full   knowledge   of  the   facts, 
and  with  the  purpose  of  promoting  the  in- 
terests of  the  people  as  a  whole,  and  courts 
will  not  lightly  hold  that  an  act  duly  passed 
by  the  legislature  was  one  in  the  enactment 
of  which  it  has  transcended  its  power."  The 
legislature  is  the  exclusive  judge  of  the  pro- 
priety and  necessity  of  legislative  interfer- 
ence within  the  scope  of  legislative  power. 
If  a  state  of  facts  could  exist  which  would 
justify   legislation,   it   would    be   presumed 
that  it  did  exist.     Re  Ten-Hour  Law,  su- 
pra; State  v.  Peckham,  3  R.  I.  289;  Munn 
V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77.    As  a 
general   rule  statutes  should  be   sustained 
unless  their  unconstitutionality  is  clear  be- 
yond a  reasonable  doubt.  Such  doubt  should 
be  solved  in  favor  of  a  legislative  enactment, 
and  the  act  sustained.     Cooley,  Const.  Lim. 
7th  ed.  pp.  252,  263 ;  State  v.  Narragansett, 
16   R.   I.   424,   3  L.R.A.  296,   16   Atl.   901; 
State  V.   Schluer,  59  Or.   18,   35,  115   Pac. 
1057.     See  dissenting  opinions  of  Mr.  Jus- 
tice  Harlan,   Mr.   Justice   White  and   Mr. 
Justice  Day  concurring,  and  of  Mr.  Justice 
Harlan  in  Lochner  v.  New  York,  198  U.  S. 
45,  49  L.  ed.  037,  25  Sup.  Ct.  Rep.  539.  3 
Ann.  Cas.  1133,  1139. 
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In  order  to  render  a  statute  invalid  by 
reason  of  discriminations  which  are  clearly 
unreasonable,  arbitrary,  oppressive,  or  par- 
tial, the  vice  of  the  law  must  be  apparent 
upon  its  face.  One  of  the  o^bjects  of  resort- 
ing to  the  governmental  function  known  as 
the  police  power  is  for  the  betterment  of 
social  and  economic  conditions  which  affect 
the  community  at  large,  with  a  view  of  ac- 
complishing "the  greatest  good  of  the  great- 
est number."  A  certain  minimum  of  physi- 
cal well-being  is  necessary  in  order  that 
social  life  may  exist,  the  usefulness  and  in- 
telligence of  the  citizens  be  increased,  and 
the  progress  of  civilization  accelerated. 
Freund,  Pol.  Power,  §§  8,  10.  The  condi- 
tions which  may  call  for  the  exercise  of  this 
power  are  continually  changing.  For  this 
reason  the  police  power  is  sometimes  re- 
ferred to  as  if  it  were  elastic.  We  are  of 
the  opinion,  however,  that  the  changes  re- 
fer to  the  application  of  the  function,  and 
that  the  power  remains  immutable,  being 
called  into  requisition  when  the  conditions 
authorize  and  demand  legislative  action. 
The  required  minimum  of  well-being  varies 
in  different  periods,  but  rises  with  advanc- 
ing civilization  until  it  includes  a  certain 
standard  of  comfort.  We  quote  Mr.  Justice 
Holmes  in  Noble  State  Bank  v.  Haskell,  219 
U.  S.  104,  111,  55  L.  ed.  112,  116,  32  L.R.A. 
(N.S.)  1062,  31  Sup.  Ct.  Rep.  186,  188, 
Ann.  Gas.  1912A,  487:  "It  may  be  said  in 
a  general  way  that  the  police  power  extends 
to  all  the  great  public  needs.  ...  It 
may  be  put  forth  in  aid  of  what  is  sanc- 
tioned by  usage,  or  held  by  the  prevailing 
morality  or  strong  and  preponderant  opin- 
ion to  be  greatly  and  immediately  necessary 
to  the  public  welfare."  In  the  latter  case 
the  constitutionality  of  a  statute  of  Okla- 
homa requiring  the  payment  of  contrbu- 
tions  by  banks  towards  a  depositors'  guar- 
anty fund  for  the  protection  of  depositors 
was  under  consideration  upon  the  ground 
that  the  legislature  of  Oklahoma  had  by 
implication  declared  free  banking  a  public 
danger,  and  it  was  held  that  it  was  not  pal- 
pable or  beyond  doubt  that  it  was  not  true. 

In  Powell  V.  Pennsylvania,  127  U.  S.  678, 
32  L.  ed.  253,  8  Sup.  Gt.  Rep.  992,  1257,  the 
constitutionality  of  a  statute  of  Pennsylva- 
nia prohibiting  the  manufacture  or  sale  of 
oleomargarin  was  questioned.  No  evidence 
was  offered  on  the  trial  to  show  that  the  ar- 
ticle was  impure  or  unwholesome.  On  the 
contrary,  there  was  an  offer  to  prove  that  it 
was  a  wholesome,  nutritious  food,  in  all  re- 
spects as  healthful  as  butter  produced  from 
pure  cream.  The  court  held  that  whether 
the  manufacture  of  oleomargarin  of  the 
kind  described  in  the  statute  involved  such 
danger  to  the  public  health  as  to  require 
for  the  protection  of  the  people  the  entire 
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suppression  of  the  biuiiiaBS,  mther  tii&n  its 
regulation  in  such  manner  as  to  prevent  its 
manufacture  and  sale  to  go  on,  were  ques- 
tions of  fact  and  of  public  policy  which  be- 
longed to  the  legislative  department  to 
determine,  and  that  the  court  could  not  in- 
terfere without  usurping  the  powers  of  the 
legislative  department. 

By  the  Gode  of  the  state  of  Georgia,  1895, 
§§  2615,  2619,  the  hours  of  labor  in  cotton 
or  woolen  manufacturing  establishments 
were  limited  to  eleven  hours,  except  in  case 
of  engineers,  etc.,  and  help  employed  to 
make  repairs,  the  aggregate  of  working 
hours  per  week  was  not  to  exceed  sixty-six, 
and  contracts  for  a  longer  time  were  de- 
clared void.  See  2  Labatt,  Mast.  &  S.  2d 
ed.  §  886. 

Judge  Gooley  says:  "Whether  a  statute 
is  constitutional  or  not  is  always  a  question 
of  power;  that  is,  a  question  whether  the 
legislature  in  the  particular  case,  in  respect 
to  the  subject-matter  of  the  act,  the  man- 
ner in  which  its  object  is  to  be  accom- 
plished, and  the  mode  of  enacting  it,  has 
kept  within  the  constitutional  limits  and 
observed  the  constitutional  conditions.  In 
any  case  in  which  this  question  is  answered 
in  the  affirmative  the  courts  are  not  at 
liberty  to  inquire  into  the  proper  exercise 
of  the  power.  They  must  assume  that  leg- 
islative discretion  has  been  properly  exer- 
cised."   Gooley,  Gonst.  Lim.  7th  ed.  p.  257. 

A  note  to  Gom.  v.  Riley,  25  Ann.  Gas.  at 
page  393,  reads  thus:  "It  is  generally  held 
that  a  statute  limiting  the  length  of  a  day's 
labor  is  a  valid  exercise  of  the  police  pow- 
er,"— citing,  among  other  cases.  Ex  parte 
Boyce,  27  Nev.  299,  65  L.R.A.  47,  75  Pac  1, 
1  Ann.  Gas.  66;  United  States  v.  St.  Louis 
Southwestern  R.  Go.  (D.  G.)  189  Fed.  954; 
Re  Martin,  157  Gal.  51,  26  L.R.A(N.S.) 
242,  106  Pac.  235 ;  Re  Miller,  162  Gal.  687, 
124  Pac.  427;  Inland  Steel  Go.  v.  Yedinak, 
172  Ind.  423,  139  Am.  St.  Rep.  389,  87  N. 
E,  229;  St.  Louis,  I.  M.  &  S.  R.  Go.  v.  Mc- 
Whirter,  146  Ky.  427,  140  S.  W.  672; 
Withey  v.  Bloem,  163  Mich.  419,  35  L.R.A 
(N.S.)  628,  128  N.  W.  913;  People  v.  Erie 
R.  Co.  198  N.  Y.  369,  29  L.R.A.(N.S.)  240, 
139  Am.  St.  Rep.  828,  91  N.  E.  849, 19  Ann. 
Gas.  811 ;  Byars  v.  State,  2  Okla.  Grim.  Rep. 
481,  102  Pac.  804,  Ann.  Gas.  1912A,  765; 
State  V.  Somerville,  67  Wash.  638,  122  Pac. 
324. 

In  Ghicago  v.  Schmidinger,  243  III.  167, 
44  L.R.A.(N.S.)  632,  90  N.  E.  369,  17  Ann. 
Gas.  614,  it  was  held  that  the  bread  ordi- 
nance of  the  city  of  Ghicago  which  fixed  the 
size  of  loaves  and  regulated  the  sale  of 
bread  was  a  valid  exercise  of  the  police 
power.  And  in  Ghicago  v.  Bowman  I>airy 
Go.  234  111.  294,  17  L.R.A.(N.S.)  684,  123 
Am.  St.  Rep.  100,  84  N.  £.  913,  14  Ann. 
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Cas.  700,  it  was  held  that  the  r^gulatioii  hy 
the  city  of  the  sale  of  milk  and  cream  in 
bottles  and  glass  jars  was  a  proper  exercise 
of  the  police  power. 

In  Freund  on  Police  Power,  §  310,  it  is 
stated:  "Legislation  for  the  protection  of 
labor  which  restrains  indiyidual  liberty  and 
property  rights  falls  under  the  police  power, 
but  the  object  is  not  necessarily  an  econom- 
ic one.  The  great  mass  of  labor  legislation 
is  enacted  in  the  interest  of  health  and  safe- 
ty, and  in  factory  and  mining  regulations 
we  find,  especially  where  women  and  young 
persons  are  concerned,  provisions  to  pro- 
mote decency  and  comfort.  Laws  of  this 
character  rest  upon  a  clear  and  undisputed 
title  of  public  power." 

In  Otis  V.  Parker,  187  U.  S.  606,  608,  609, 
47  L.  ed.  323,  327,  328,  23  Sup.  Gt.  Rep. 
168,  170,  Mr.  Justice  Holmes  uses  this  lan- 
guage: "While  the  courts  must  exercise  a 
judgment  of  their  own,  it  by  no  means  is 
true  that  every  law  is  void  which  may  seem 
to  the  judges  who  pass  upon  it  excessive, 
unsuited  to  its  ostensible  end,  or  based  up- 
on conceptions  of  morality  with  which  they 
disagree.  ^  Considerable  latitude  must  be  al- 
lowed for  differences  of  view  as  well  as  for 
possible  peculiar  conditions  which  this  court 
can  know  but  imperfectly,  if  at  all.  Other- 
wise a  Constitution,  instead  of  embodying 
only  relatively  fundamental  rules  of  righti 
as  generally  understood  by  all  English- 
speaking  communities,  would  beoome  the 
partisan  of  a  particular  set  of  ethical  or 
economical  opinions,  which  1^  no  means  are 
held  semper  ubique  et  ab  omnibus." 

The  restriction  as  to  the  hours  of  labor 
is  in  the  same  category  as  sale  and  sanitary 
regulations.  The  need  of  the  restriction 
arises  out  of  employment  and  because  of 
it.  There  is  a  real  substantial  relation  be- 
tween the  need  and  the  particular  employ- 
ment. It  is  therefore  a  proper  police  regu- 
lation. 

The  act  in  question  is  a  human  life, 
health,  and  welfare  statute.  While  a  pen- 
alty for  a  violation  of  its  provisions  is  pro- 
vided, it  is  remedial  in  its  nature,  and 
should  be  given  an  interpretation  in  the  in- 
terest of  the  public  good,  so  as  to  carry  out 
the  legislative  intent.  State  ex  rel.  Pleas- 
ant V.  Ottawa,  84  Kan.  100,  113  Pac.  391, 
394.  Legislative  r^fulation  of  the  hours  of 
labor  of  men  and  that  of  women  differ  only 
in  the  degree  of  necessity  therefor.  In  the 
judgment  of  the  legislature  the  interest  of 
the  public  requires  that  no  person  be  em- 
ployed in  any  manufacturing  establishment 
more  than  ten  hours  in  any  one  day,  except 
watchmen,  employees  engaged  in  making  re- 
pairs, or  in  case  of  emergency.  Obviously, 
in  addition  to  the  reasons  declared  in  the 
law,  it  was  in  the  legislative  mind  that  the 
L.R.A.1917C. 


regular  ^nployment  of  persons  for  longer 
hours  in  factories  where  different  kinds  of 
machinery  and  facilities  are  operated  under 
the  present  day  high-pressure  power  would 
tend  to  increase  the  danger  of  accidents,  and 
to  a  greater  extent  jeopardize  life  and  limb, 
thereby  increasing  the  demand  for  compen- 
sation for  such  injuries,  a  portion  of  which, 
under  certain  circumstances,  would  ulti- 
mately be  borne  by  the  state.  See  Indus- 
trial Act,  chap.  112,  Laws  1913,  pp.  188, 
198,  §  20.  It  is  worthy  of  note  that  in  the 
latter  act,  filed  in  the  office  of  the  secretary 
of  state  on  the  same  date  as  the  one  in 
question,  mills  and  factories  in  which  ma- 
chinery is  used  are  classed  as  places  of  haz- 
ardous occupations.    See  §  13  of  the  act. 

Another  consideration  not  without  weight 
is  that  suggested  in  the  preamble  to  the  act, 
which  discloses,  among  other  things,  that 
the  working  of  any  person  more  than  ten 
hours  a  day  in  any  mill,  factory,  or  manu- 
facturing establishment  "tends  to  prevent 
him  from  acquiring  that  degree  of  inteili- 
gence  that  is  necessary  to  make  him  a  use- 
ful and  desirable  citizen  of  the  state." 
W]iile  labor  is  heaven's  fir^t  law,  and  a  rea- 
sonable amount  of  physical  exertion  is  salu- 
tary, it  is  an  undeniable  fact  that  pro- 
longed and  excessive  physical  labor  is  per- 
formed at  the  expense  of  the  mental  powers, 
and  it  requires  no  argument  to  show  that 
a  man  who  day  in  and  day  out  labors  more 
than  ten  hours  must  not  only  deteriorate 
physically,  but  mentally.  The  safety  of  a, 
country  depends  upon  the  intelligence  of  its 
citizens,  and,  if  our  institutions  are  to  be 
preserved,  the  state  must  see  to  it  that  the 
citizen  shall  have  some  leisure  which  he  may 
employ  in  fitting  himself  for  those  duties 
which  are  the  highest  attributes  of  good  cit- 
izenship. As  a.  voter,  a  juror,  and,  in  this 
state,  as  a  legislator,  the  best  results  can 
only  be  attained  by  so  limiting  the  hours 
ol  toil  that  they  may  not  be  unduly  pro- 
longed to  the  extent  of  causing  that  mental 
deterioration  that  is  sure  to.  accompany 
undue  and  leng-continued  physical  exertion. 
In  view  of  the  well-known  fact  that  the  cus- 
tom in  our  industries  does  not  sanction  a 
longer  service  than  ten  hours  per  day,  it 
cannot  be  held,  as  a  matter  of  law,  that  the 
legislative  requirement  is  unreasonable  or 
arbitrary  as  to  hours  of  labor.  Statistics 
show  that  the  average  daily  working  time 
among  workingmen  in  different  countries  is, 
in  Australia,  eight  hours;  in  Great  Britain, 
nine;  in  the  United  States,  nine  and  three- 
fourths;  in  Denmark,  nine  and  three- 
fourths;  in  Norway,  ten;  Sweden,  France, 
and  Switzerland,  ten  and  one-half;  Ger- 
many, ten  and  one-fourth;  Belgium,  Italy, 
and  Austria,  eleven;  and  in  Russia,  twelve 
hours.    Lochner  v.  New  York,  198  U.  S.  45^ 


1168 


OREGON  SUPREME  COURT. 


49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3  Ann. 
Cas.  1141. 

In  order  to  warrant  declaring  the  act 
violative  of  the  fundamental  law,  it  should 
be  shown  that  in  the  light  of  the  world's 
experience  and  common  knowledge  the  act 
under  consideration  is  palpably  and  beyond 
reasonable  doubt  one  that  will  not  tend  to 
protect  or  conserve  the  public  peace,  health, 
or  welfare  in  its  enforcement.  It  is  by  no 
means  clear  beyond  a  reasonable  doubt  that 
the  law  will  not  promote  the  peace,  health, 
and  general  welfare  of  citizens  of  the  state, 
or  that  longer  hours  of  labor  in  factories 
would  not  be  injurious  to  the  health  as  de- 
clared by  the  act,  or  that  the  act  is  repug- 
nant to  the  Constitution.  The  presumption, 
therefore,  is  in  favor  of  the  wisdom  and  the 
correctness  of  the  legislative  finding  and  de- 
termination that  the  law  is  a  necessity  for 
the  protection  of  the  health,  well-being,  and 
general  welfare  of  the  public;  that  the  regu- 
lation prescribed  by  the  enactment  will  tend 
to  correct  the  evil  at  which  it  is  aimed.  Hie 
courts  cannot  set  aside  the  legislative  de- 
cree without  intrenching  upon  the  preroga- 
tives of  a  co-ordinate  branch  of  the  state 
government,  and  usurping  the  powers  of  the 
legislature. 

The  law  does  not  prevent  the  laborer  from 
working  as  many  hours  per  day  as  he  sees 
fit,  and  does  not  violate  his  right  to  labor 
as  long  as  he  may  desire,  but  only  prohibits 
his  being  employed  in  any  mill,  factory,  or 
manufacturing  establishment  more  than'  a 
certain  number  of  hours  in  any  one  day. 
Com.  V,  Hamilton  Mfg.  Co.  120  Mass.  383, 
and  cases  there  cited.  It  is  urged  by  the 
learned  counsel  for  defendant  that  if  it  is 
possible  for  the  legislature  to  make  the  dec- 
laration that  to  work  in  a  factory  more 
than  ten  hours  in  one  day  is  injurious  to 
the  health,  then  that  body  can  make  four 
hours  a  dajr'a  work,  and  require  two  hours 
of  the  work  to  be  performed  before  8  o'clock 
A.  M.  It  is  sufficient  to  say  that  the  ques- 
tion of  four  hours  constituting  a  day's  la- 
bor, or  when  any  part  of  it  shall  be  done,  is 
not  now  before  this  court.  When  our  jour- 
ney has  so  far  progressed  as  to  arrive  at 
that  bridge,  if  it  ever  does,  it  will  then  be 
an  opportune  time  to  cross  it.  We  have, 
however,  already  adverted  to  the  rule  that 
the  governmental  power  in  question  cannot 
be  made  an  excuse  for  arbitrary,  unreason- 
able, or  oppressive  legislation. 

The  act  applies  to  all  the  people  of  the 
state  who  employ  labor  in  mills,  factories, 
or  manufacturing  establishments.  In  the 
very  nature  of  things  the  occupations  af- 
fected by  the  law  furnish  a  reasonable  basis 
for  the  statutory  regulation.  In  the  light 
of  the  former  decisions  of  this  court  the 
classification  is  not  unreasonable.  Re  Oberg, 
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21  Or.  406,  14  L.R.A.  577,  28  Pac.  130; 
State  ex  rel.  Bell  v.  Frazier,  36  Or.  178,  59 
Pac.  6;  State  v.  Thompson,  47  Or.  492,  4 
L.R.A.(KS.)  480,  84  Pac.  476,  8  Ann.  Cas. 
646;  State  v.  Muller,  48  Or.  262,  120  Am. 
St.  Rep.  805,  85  Pac.  855,  11  Ann.  Cas.  88, 
aflirmed  in  208  U.  S.  412,  52  L.  ed.  551,  28 
Sup.  Ct.  Rep.  324,  13  Ann.  Cas.  957.  See 
also  Com.  v.  Riley,  210  Mass.  387,  97  N.  E. 
367,  Ann.  Cas.  1912D,  388. 

It  is  contended  by  counsel  for  defendant 
that  the  provision  for  employees  to  work 
overtime  not  to  exceed  three  hours  in  any 
one  day,  conditioned  that  payment  be  made 
for  said  overtime  at  the  rate  of  time  and 
one  half  the  regular  wage,  renders  the 
whole  act  void.  It  is  clear  that  the  intent 
of  the  law  is  to  make  ten  hours  a  regular 
day's  labor  in  the  occupations  to  which 
reference  is  made.  Apparently  the  provi- 
sions permitting  labor  for  the  overtime  on 
express  conditions  were  made  in  order  to 
facilitate  the  enforcement  of  the  law,  and 
in  the  nature  of  a  mild  penalty  for  employ- 
ing one  not  more  than  three  hours  over- 
time. It  might  be  regarded  as  more  difficult 
to  detect  violations  of  the  law  by  an  em- 
ployment for  a  shorter  time  than  for  a 
longer  time.  Thie  penalty  also  goes  to  tho 
employee  in  case  the  employer  avails  him- 
self of  the  overtime  clause.  Reasonable 
modes  of  enforcing  a  statute  should  be  up- 
held. Fisher  v.  McGirr,  1  Oray,  1,  61  Am. 
Dec.  381;  Com.  v.  Riley,  supra,  210  Masq- 
at page  394,  97  N.  E.  370,  Ann.  Cas.  1912D, 
392,  where  Mr.  Chief  Justice  Rugg  says: 
"When  the  constitutionality  of  the  statute 
limiting  the  hours  of  labor  of  women  is  set- 
tled, the  means  by  which  the  aim  of  the 
statute  may  be  forwarded  within  reasonable 
bounds  are  matters  for  l^islative  deter- 
mination." 

Legislative  provisions  are  frequently 
made  that  a  portion  of^a  fine  for  the  inffe-ac- 
tion  of  a  statute  shall  be  paid  to  the  in- 
former. The  aim  of  the  statute  is  to  fix  the 
maximum  hours  of  service  in  certain  indus- 
tries. The  act  makes  no  attempt  to  Ox  the 
standard  of  wages.  No  maximum  or  mini- 
mum, wage  is  named.  That  is  left  wholly 
to  the  contracting  parties. 

The  statute  under  whieh  the  complaint  is 
made  in  this  case  is  not  violative  of  the 
Constitution  of  the  United  Statee  or  of  this 
state.  As  a  consequence,  the  judgment  of 
the  lower  court  is  affirmed. 

£akin,  J.,  did  not  sit. 

Petition  for  rehearing  denied  July  7, 
1914. 

Affirmed  by  Ihe  Suprane  Court  of  the 
United  States,  April  9,  1917,  in  —  U.  a 
— ,  61  L.  ed.  — ,  37  Sup.  Ct.  Rep.  456. 
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765,  142  Eng.  Reprint,  654,  30  L.  J.  C.  P. 
N.  S.  305,  4  L.  T.  N.  S.  177,  9  Week.  Rep. 
657;  2  Bouvior's  Law  Diet.  p.  2000;  2 
Chitty,  PI.  16th  Am.  ed.  667;  Bononii  v. 
Backhouse,  El.  Bl.  &  El.  662,  120  Eng. 
Reprint,  643;  Btiswell,  Limitations,  §  226; 
1  C.  J.  pp.  1145,  1146;  Larason  v.  Lambert, 
12  N.  J.  L.  247;  Wood,  Limitations,  4th  ed. 
§  178;  Gillette  v.  Tucker,  67  Ohio  St.  106, 
93  Am.  St.  Rep.  639,  65  N.  E.  865,  13  Am. 
Neg.  Rep.  421. 

Messrs.  Dennis  A  Dennis  and  Walter 
C.  Capper,  for  appellee: 

The  Statute  of  Limitations  certainly 
began  to  run  against  the  plaintiff  when  the 
alleged  injury  was  apparent,  that  is,  in  the 
year  1908;  and,  at  least,  began  to  run  at 
the  time  of  the  dismissal  of  the  defendant 
by  the  plaintiff  on  April  23,  1910. 

Wood,  Limitations,  §§  177,  179;  2  Oreenl. 
Ev.  16th  ed.  §  433;  Aachen  &  M.  F.  Ins.  Co. 
V.  Morton.  16  L.R.A.(N.S.)  156,  84  C.  C; 
A.  366,  156  Fed.  654,  13  Ann.  Cas.  692; 
Moore  v.  Juvenal,  92  Pa.  484;  Coady  v. 
Reins,  1  Mont.  424;  Lotten  v.  O'Brien,  146 
Wis.  258,  131  N.  W.  361;  Fronce  v.  Nichols, 
22  Ohio  C.  C.  539,  12  Ohio  C.  D.  472; 
Gillette  v.  Tucker,  67  Ohio  St.  106,  93  Am. 
St.  Rep.  639,  65  N.  E.  865,  13  Am.  Neg. 
Rep.  421 ;  Gould  v.  Palmer,  96  Ga,  798,  22 
S.  E.  583;  Wilcox  v.  Pluihmer,  4  Pet.  172. 
7  L.  ed.  821 ;  Fortune  v.  English,  12  L.R.A 
(N.S.)  1015,  note;  Cornell  t.  Edsen,  78 
Wash.  662,  51  L.R.A.  (N.8.)  279,  139  Pac. 
602;  Howell  v.  Young,  5  Barn.  &  C.  259, 
108  Eng.  Reprint,  97,  8  Dowl.  k  R.  14,  2 
Car.  &  P.  238,  4  L.  J.  K.  B.  160,  29  Revised 
Rep.  237;  Mardis  v.  Shackleford,  4  Ala. 
493;  Crawford  v.  Gaulden,  33  Ga.  173; 
Schade  v.  Qehner,  133  Mo.  252,  34  S.  W. 
576;  Sinclair  v.  Bank  of  South  Carolina,  2 
Strobh.  L.  344;  Bank  of  Utica  v.  Childs, 
6  Cow.  238;  Governor  v.  Gordon,  15  Ala. 
72;  Raynor  v.  Mintzer,  72  Cal.  585,  18  Pac. 
82. 


MARY  ELLA  HAHN,  Appt., 

V. 

EDWIN  B.  CLAYBROOK. 

(—  Md.  — .,  100  Atl.  83.) 

I4inltation  of  actions  —  claim  acralnst 
physician  for  malpractice  *-  wlien 
runs. 

The  Statute  of  Limitations  begins  to  run 
against  a  cause  of  action  against  a  physician 
for  negligence  in  prescribing  a  drug  which 
causes  discoloration  of  the  plaintiff's  skin 
when  sufficient  discoloration  appears  to  put 
him  upon  notice  and  inquiry  as  to  the  in- 
jury and  not  at  the  time  the  discoloration 
reaches  its  height  and  becomes  permanently 
fixed. 
For  other  case*,  see  Limitation  of  Actions, 

11.  /,  in  Dig.  1-52  y.  8. 

(January  31,  1917.)' 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Allegany  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  alleged  professional 
negligence  and  unskilfulness  of  defendant 
while  treating  plaintiff  as  a  patient.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Isaac  Lobe  Straus,  Sanl  Prae- 
ger,  and  Fuller  Bernard,  Jr.,  for  appel- 
lant: 

Plaintiff's  cause  of  action  against  the 
defendant  accrued  and  limitations  began  to 
run  when  the  injury  or  damage  which  was 
the  consequential  result  of  the  defendant's 
treatment  manifested  itself,  and  when  she 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  the  injury  or  dam- 
age which  she  suffered  was  caused  by  the 
defendant. 

Cole  V.  Hebb,  7  Gill  ft  J.  43;  Callis  y. 
Tolson,  6  Gill  &  J.  80;  Abel!  v.  Harris,  11 
Gill  A  J.  367;  Hume  v.  Pumphrey,  4  Gill, 
181;  Jackson  v.  Hodges,  24  Md.  468;  State 
use  of  Henderson  v.  Henderson,  54  Md.  332; 
Peoples  V.  Ault,  128  Md.  405,  97  Atl.  711 ; 
19  Am.  &  Eng.  Enc.  Law,  200,  note  7;  25 
Cyc.  1136,  note  69;  Angell,  Limitations, 
§  142;  Roberts  v.  Read,  16  East,  215,  104 
Eng.  Reprint,  1070,  14  Revised  Rep.  335; 
Re  Hanlin,  133  Wis,  140,  17  L.R.A. (N.S.) 
1189,  126  Am.  St.  Rep.  938,  113  N.  W.  411 ; 
Tapley  V.  McPike,  50  Mo.  591;  Christie- 
Street  Commission  v.  United  States,  126 
Fed.  997;  Eastwood  v.  Kennedy,  44  Md. 
563;  7  Wait,  Act.  &  Def.  p.  263;  Bank  of 
Hartford   County   v.   Waterman,  26   Conn. 


Note. —  As  to  when  Statute  of  Limita- 
tions commences  to  run  against  physician 
or  surgeon  for  malpractice,  see  annotation 
following  this  case,  post,  1172. 
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Briscoe,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  in  the  circuit 
court  for  Allegany  county  on  September  20, 
1915,  by  the  plaintiff  against  the  defendant 
to  recover  damages  for  alleged  professional 
negligence  and  unskilfulness  between  the 
years  1002  and  1910,  in  that  the  defendant 
negligently  prescribed  for  the  use  of  the 
plaintiff  a  drug  called  argentum  oxide,  and 
which  was  taken  in  such  quantities  by  her 
as  the  patient  of  the  defendant,  under  his 
direction  and  treatment,  as  to  cause  silver 
poison,  or  a  disease  defined  by  dermatol- 
ogists as  argyria,  which  is  a  chronic  pig- 
mentation or  discoloration  of  the  skin,  due 
to  silver  poisoning.  } 
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The  declaration  in  subatance  avers  that 
the  defendant,  between  the  years  1904  and 
1910,  negligently,  carelessly,  and  without 
using  due  care,  caution,  and  skill  on  his 
part,  while  holding  himself  out  as  a  practis- 
ing and  competent  physician  in  the  city  of 
Cumberland,  Maryland,  and  while  treating 
the  plaintiff  as  a  patient,  negligently  and 
carelessly,  and  without  using  due  care  and 
caution,  treated  the  plaintiff,  and  by  his 
negligence,  carelessness,  and  lack  of  skill 
caused  the  discoloration  of  the  skin  of  the 
plaintiff  to  occur  in  the  year  1913  and  there- 
after; and  that  the  plaintiff  used  due  care 
and  caution,  and  followed  all  the  directions 
given  by  the  defendant  to  the  plaintiff  while 
he  was  acting  as  her  physician,  and  has 
ever  since  the  treatment  used  due  care  and 
caution;  and  by  reason  of  the  negligence, 
carelessness,  and  lack  of  skill  used  by  the  de- 
fendant^  the  plaintiff  has  been  permanently 
injured  and  disfigured  and  greatly  damaged, 
and  claims  therefor  the  sum  of  $20,000. 

To  the  declaration  the  defendant  filed  two 
pleas:  First,  that  the  cause  of  action  did 
not  accrue  within  three  years  before  the 
bringing  of  the  suit;  and  sec(»id,  tiiat  he 
did  not  commit  the  wrongs  alleged.  The 
case  was  tried  upon  issue  joined  on  replica- 
tion to  the  first  plea  and  traverse  to  the 
second  plea.  At  the  conclusion  of  the  testi- 
mony upon  the  part  of  the  plaintiff,  the 
court  below  granted  the  defendant's  second 
and  fourth  prayers,  and  directed  a  verdict 
for  the  defendant:  First,  because  under  the 
pleadings  there  was  no  evidence  legally  suffi- 
cient to  entitle  the  plaintiff  to  recover;  and 
second,  because  there  was  no  legally  suffi- 
cient evidence  that  the  plaintiff's  cause  of 
action  accrued  within  three  years  prior  to 
the  filing  of  this  suit. 

If  the  court  below  was  right  in  granting 
the  defendant's  fourth  prayer  and  in  ruling 
that  the  plaintiff  was  barred  by  the  Statute 
of  Limitations  from  maintaining  this  suit, 
then  that  disposes  of  the  case,  and  the  other 
questions  become  immaterial  and  are  unim- 
portant. 

The  question  of  the  defense  of  limitations 
in  the  class  of  negligence  cases  such  as  is 
presented  by  the  record  in  this  case  is  not 
only  one  of  considerable  interest,  but  of  im- 
portance, and  we  shall  consider  and  dispose 
of  it  at  the  threshold  of  the  case. 

It  is  clear  and  well  settled  that  if  the 
plaintiff's  right  of  action  arose  and  accrued 
more  than  three  years  before  the  suit  was 
begun,  then  the  relief  here  sought  must  be 
denied;  and  this  presents  the  controlling 
question  on  this  branch  of  the  case,  and  that 
is.  When  did  the  act  or  wrong  occur  from 
which  she  sustained  the  injury  for  which  she 
seeks  damages  in  this  case,  and  when  did 
that  injury  become  apparent,  so  as  to  give 
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the  plaintiff  a  right  ol  action,  and  to  theo 
bring  a  suit? 

The  general  rule,  as  to  when  the  Statute 
of  Limitations  begins  to  run,  is  stated  in 
Young  v.  Mackall,  3  Md.  Ch.  399,  to  be  a« 
soon  as  the  cause  of  action  accrues,  whether 
it  be  the  case  of  a  trust  or  not;  if  it  be  a  fit 
subject  for  a  suit  at  law  as  well  as  in  equity, 
the  Statute  of  Limitations  begins  to  run. 
Green  v.  Johnson,  3  Oill  &  J.  390;  Weaver 
V.  Leiman,  52  Md.  708;  Garrison  v.  Hill,  81 
Md.  551,  32  Atl.  191. 

The  general  rule  in  cases  of  neglect  of 
duty  arising  from  contract,  and  the  breach 
of  a  professional  duty  by  a  physician,  sur- 
geon, or  an  attorney  is  held  to  fall  within 
this  rule,  and  is  correctly  stated  and  sup- 
ported by  authority  in  25  Gyc.  1116,  as 
follows:  ''In  cases  of  negligent  perform- 
ance of  a  contract  or  neglect  of  some  duty 
imposed  by  contract,  the  cause  of  action 
accrues  and  the  statute  begins  to  run  from 
the  time  of  the  breach  or  neglect,  not  from 
the  time  when  consequential  damages  re- 
sult or  become  ascertained;  for  the  cause  of 
action  is  founded  <m  the  breach  of  duty,  not 
on  the  consequential  damage,  and  the  subse- 
quent accrual  or  ascertainment  of  such  dam- 
age gives  no  new  cause  of  action.  In  such 
cases  the  form  of  the  action,  whether  case  or 
assumpsit,  is  immateriaL  ...  A  line  of 
demarcation  exists,  however,  between  ac- 
tions based  upon  the  violation  of  some  con- 
tractual right  or  duty,  and  those  based  on 
the  invasion  of  some  other  legal  right,  or 
brought  to  recover  consequential  damages 
resulting  from  defendant's  negligence  or 
wrongdoing  independent  of  any  contractual 
relation.  In  the  latter  class  of  cases  the 
right  of  action  accrues  and  the  statute  be- 
gins to  run  either  when  plaintiff's  l^gal 
rights  have  been  violated,  pr  when  actual 
damage  results  from  defendant's  act,  accord- 
ing to  whether  the  act  of  defendant  is  or  is 
not  actionable  per  se." 

Mr.  Greenleaf,  in  his  work  on  Evidence, 
vol.  2,  §  433,  head.  Limitations,  says:  "In 
actions  for  official  or  professional  negli- 
gence, the  cause  of  action  is  founded  on  the 
breach  of  duty  which  actually  injured  the 
plaintiff,  and  not  on  the  consequential  dam- 
age. Thus,  in  an  action  against  an  attorney 
for  neglect  of  professional  duty,  it  has  been 
held  that  the  Statute  of  Limitations  begins 
to  run  from  the  time  when  the  breach  of 
duty  was  committed,  and  not  from  the  time 
when  the  consequential  damage  accrued." 

See  cases  cited  by  him. 

In  Moore  v.  Juvenal,  92  Pa.  484,  the  court 
said:  '* Where  the  declaration 
alleges  a  breach  of  duty  and  a  special  conse- 
quential damage,  the  breach  of  duty,  and  not 
the  consequential  damage,  is  the  cause  of 
action,  and  the  statute  runs  from  ihe  date 
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of  the  fonner,  and  not  from  the  time  the 
special  damage  is  revealed  or  becomes  defi- 
nite. .  .  .  'The  loss  does  not  constitute 
a  fresh  ground  of  action,  but  a  mere  meas< 
ure  of  damages.  There  is  no  new  mis- 
conduct or  negligence  .  .  .  and  conse- 
quently there  is  no  new  cause  of  action.' " 

In  Coadj  v.  Reins,  1  Mont.  424,  the  court 
held,  in  an  action  for  negligence  of  a  physi- 
cian, that  the  gist  of  the  action  in  this  in- 
stance is  the  negligence  and  unskilfulness 
or  breach  of  duty  as  laid  in  the  complaint, 
and  not  the  injury  or  damage  consequent 
thereon.  But  the  statute  in  cases  of  this 
nature  begins  to  run,  regardless  of  the  form 
of  action,  whether  case  or  assumpsit,  from 
the  time  of  the  negligence  or  breach  of  duty. 

In  Wilcox  V.  Plummer,  4  Pet.  181,  7  L. 
ed.  821,  it  is  distinctly  held  that  the  statute 
begins  to  run  from  the  time  a  right  of  ac- 
tion accrues,  and  not  from  the  time  that 
the  damage  is  developed  or  becomes  definite. 
The  court  said :  "The  ground  of  action  here 
is  a  contract  to  act  diligently  and  skilfully ; 
and  both  the  contract  and  the  breach  of  it 
admit  of  a  definite  assignment  of  date. 
.  .  .  When  the  [party]  was  chargeable 
with  negligence  or  unskilfulness  his  con- 
tract was  violated,  and  the  action  might 
have  been  sustained"  at  once. 

The  American  and  English  authorities 
are  numerous  upon  the  doctrine,  as  an- 
nounced by  the  cases  we  have  cited.  Wood, 
Limitations,  §§  177,  179;  Aachen  k  M.  Fire 
Co.  V.  Morton,  15  L.R.A.(N.S.)  156,  84  C. 
C.  A.  366,  156  Fed.  654,  13  Ann.  Cas.  692; 
Fortune  v.  English,  12  L.R.A.(N.S.)  1005, 
and  note  (226  111.  262,  117  Am.  St.  Rep. 
253,  80  N.  E.  781,  9  Ann.  Cas.  77) ;  Gould 
V.  Palmer,  96  Ga.  798,  22  S.  E.  583;  Granger 
▼.  George,  5  Bam.  ft  C.  149,  108  Eng.  Re- 
print, 57,  7  Dowl.  &  R.  729,  29  Revised  Rep. 
196,  16  Eng.  Rul.  Cas.  205;  Howell  v. 
Young,  6  Barn,  k  C.  254,  108  Eng.  Reprint, 
97,  8  Dowl.  &  R.  14,  2  Car.  ft  P.  238,  4  L. 
J.  K.  B.  160,  29  Revised  Rep.  237. 

There  are  cases  involving  a  class  of  ac- 
tions for  consequential  damages,  which  hold 
that  where  the  breach  of  duty  or  other 
wrongful  act  may  or  may  not  be  legally  in- 
jurious to  the  plaintiff  until  he  has  suffered 
some  consequence  therefrom,  the  Statute  of 
Limitations  does  not  begin  to  run  against 
the  injured  person's  right  of  action  until 
some  injury  or  damage  has  occurred,  or  the 
person  has  suffered  some  Injurious  conse- 
quence therefrom.  In  19  Am.  ft  Eng.  Enc. 
Law,  2d  ed.  200,  after  stating  the  general 
rule,  it  is  said:  "Where  .  .  .  the  cause 
of  action  is  based  on  consequential  as  dis- 
tinguished from  direct  damages,  and  in- 
volves an  act  or  omission  which  might  have 
proved  harmless,  the  cause  of  action  must 
be  taken  as  accruing  only  upon  the  actual 
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occurrence  of  damage,  so  that  the  statute 
runs  only  from  that  time." 

This  statement  of  the  law  is  sustained  and 
supported  by  numerous  authorities,  cited  in 
note  7  of  the  text  just  quoted,  and  also  in 
25  Cyc.  1136,  and  cases  cited  in  note  69  of 
that  work. 

In  the  case  at  bar,  we  think  the  plaintiff, 
upon  any  aspect  of  the  proof,  is  clearly 
barred  by  the  Statute  of  Limitations  from 
maintaining  the  suit,  because  her  cause  of 
action  arose  and  limitations  began  more 
than  three  years  before  the  20th  of  Septem- 
ber, 1915,  when  the  suit  was  instituted. 

The  plaintiff  testified  that  she  employed 
the  defendant  as  a  practising  physician,  and 
he  prescribed  for  her  from  the  year  1904  to 
some  time  in  the  year  1910,  and  that  she 
called  upon  him  for  treatment  about  three 
or  five  times  a  year;  that  she  consulted  oth- 
er physicians  during  that  period,  but  that 
the  defendant  treated  her  for  indigestion  or 
stomach  trouble,  that  she  took  his  prescrip- 
tions as  directed  three  times  a  day,  half 
hour  before  meals;  and  that  she  had  them 
filled  at  Truitt's  and  Williamson's  drug 
stores  in  Cumberland.  She  further  testified 
that  she  did  not  consult  the  defendant  after 
he  told  her  in  April,  1910,  that  she  could 
only  be  finally  cured  by  an  operation,  be- 
cause she  feared  the  (operation  he  advised. 
She  also  testified:  That  when  shfi  first 
consulted  the  defendant,  the  color  of  her 
skin  was  very  fair,  but  in  the  latter  part 
of  1908  she  noticed  a  change  in  the  color  of 
her  skin,  "that  I  would  turn  blue  around 
the  finger  nails  and  lips  and  get  blue  around 
my  nose;  would  come  in  spots,  but  would 
clear  up;  would  go  away,  but  when  I  noticed 
it  came  and  never  cleared  up  again  was  in 
1913;"  that  in  1909,  she  began  to  be  "right 
dark  at  times,  it  would  come  and  go,  it 
would  clear  up  sometimes;  sometimes  I 
would  get  right  dark,  but  I  would  not  get  as 
I  had  been  before,  I  had  never  cleared  to 
my  natural  color." 

The  witness  testified  upon  cross-examina- 
tion, as  to  the  time  of  the  change  of  her 
color,  as  follows : 

Q.  How  long  did  you  tell  Dr.  Kelly  thai; 
youz  skin  had  been  discolored? 

A.  Well,  I  told  him  it  had  been  real  bad 
since  1913. 

Q.  When  did  you  tell  him  it  had  begun  to 
be  discolored? 

A.  I  don't  just  remember;  don't  know 
whether  I  told  him  at  all  or  not. 

Q.  How  long  has  it  been? 

A.  Well,  since  my  color  is  changed,  that 
is,  stays  that  way,  since  1913. 

Q.  Question  is,  when  you  noticed  it? 

A.  Before  that,  my  finger  nails  and  lips 
turned  blue;  it  would  go  away  sometimes. 
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Q.  When  was  that? 

A.  1908. 

Q.  Didn't  you  tell  Dr.  Kelly  your  skin 
bad  been  dark  four  years? 

A.  About  that;  I  believe  I  did;  no  doubt, 
I  did. 

Q.  And  when  did  you  consult  him? 

A.  In  June. 

Q.  When? 

A.  1915. 

Q.  And  that  was  a  true  statement  to  Dr. 
Kelly? 

A.  I  guess  it  was;  I  don't  remember  just 
word  for  word  what  I  said  to  Dr.  Kellv. 

Q.  And  whatever  you  told  him  was  true? 

A.  I  suppose  it  was. 

The  witness,  S.  J.  Hahn,  the  husband  of 
the  plaintiff,  testified  as  follows : 

Q.  When  did  you  first  notice  your  wife's 
color  beginning  to  change? 

A.  It  was  about  1908  she  commenced 
turning  around  her  finger  nails,  getting 
blue;  she  complained  to  me  about  her  hands 
getting  blue,  her  fingers. 

Q.  Did  she  get  worse? 

A.  Yes,  sir. 

Q.  When  did  that  change  take  place? 

A.  About  1913  she  was  at  the  worst. 

Q.  (By  the  Court):  Question  is,  when 
she  began  to  get  worse? 

A.  She  commenced  to  get  worse  in  1908; 
kept  getting  worse  all  along;  on  up  to  1913 
she  was  at  the  worst. 

Miss  Whitmire,  the  sister  of  the  plaintiff, 
who  had  lived  with  her  about  eight  or  ten 
years,  testified  that  she  first  noticed  a 
change  of  her  sister's  color  about  the  year 
1908;  that  her  finger  nails  and  lips  would 
turn  blue  and  she  would  turn  blue  around 
the  nose,  and  was  in  spots  all  over  her  face 
at  times,  and  this  color  became  permanent 
in  the  year  1913. 

It  would  seem,  therefore,  to  be  clear,  and 
to  admit  of  no  doubt,  that,  according  to  the 
undisputed  evidence  in  the  case,  the  dis- 
coloration of  the  plaintiff  began  at  least  in 


,  the  year  1908,  and,  as  stated  by  her  hui- 
band,  "she  commenced  to  get  worse  in  1908, 
kept  getting  worse  all  along  on  up  to  1913, 
I  when  she  was  at  the  worst."  The  discolora^ 
I  tion  of  her  skin,  of  which  she  complained  to 
her  husband  in  1908,  was  a  sufScient  indi- 
cation of  an  injury  to  have  put  her  upon 
notice  and  inquiry,  and  it  is  clear  from  the 
evidence  that  if  she  had  exercised  ordinary 
care  and  diligence  to  have  ascertained  her 
rights,  she  could  have  discovered  the  cause 
of  her  alleged  injury. 

The  ground  of  the  cause  of  action  in  this 
case  was  the  discoloration  of  the  plaintiff's 
skin  by  the  use  of  the  drug  called  argentum 
oxide,  and  the  statute  began  to  run  from 
the  time  of  the  discovery  of  the  alleged  in- 
jury therefrom.  As  stated  by  the  court 
below,  when  she  began  to  be  discolored  that 
showed  an  injury,  and  that  was  the  injury 
of  which  she  had  a  right  to  complain.  Then 
was  her  cause  of  action,  and  that  was  the 
time  when  the  alleged  injury  was  apparent, 
and  that  was  more  than  four  years  before 
1915. 

We  have  examined  this  case  with  som« 
care,  and  are  unable  to  find  any  objections 
that  would  affect,  or  would  take  this  case 
out  of  the  Statute  of  Limitations.  As  said 
by  Judge  Miller,  in  Weaver  v.  Lieman,  52 
Md.  708,  mere  doubt  as  to  the  right  or  diffi- 
culty in  the  way  of  its  assertion  will  not 
do.  Apart  from  the  savings  and  disabili- 
ties  expressed  in  the  statute  itself,  there 
must,  in  order  to  defeat  its  operation,  be 
some  insuperable  barrier,  or  some  certain 
and  well-defined  exception,  clearly  estab- 
lished by  judicial  authority.  Green  v. 
Johnson,  3  Gill  &  J.  394. 

Being  of  opinion,  for  the  reasons  stated, 
that  the  court  below  committed  no  error  in 
granting  the  defendant's  fourth  prayer, 
which  instructed  the  jury  that  the  plaintiff's 
suit  was  barred  by  the  Statute  of  Limita- 
tions, and  as  this  conclusion  disposes  of  the 
case^  the  judgment  will  be  affirmed. 
Judgment  affirmed,  with  coets« 
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physician  or  surgeon  for  malpractice. 


The  earlier  eases  on  this  question  are 
set  out  at  page  160  of  the  note  to  Aachen 
&  M.  F.  Ins.  Co.  V.  Morton,  15  L.R.A. 
(N.S.)  156,  covering  the  general  question 
whether  the  statute  commences  to  run  at 
the  time  of  breach  of  contract,  or  at  the 
time  actual  damages  are  sustained  in 
consequence  thereof. 

As   to   when    Statute   of   Limitations 

commences  to  run  against  an  action  for 

negligence  or  misconduct  of  an  attorney 
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in  performance  of  professional  duties, 
see  annotation  to  Cornell  v.  Edsen,  51 
L.R.A.(N.S.)  279;  and  prior  annotation 
there  referred  to. 

As  to  concealment  or  ignorance  of 
cause  of  action  as  suspending  Statute  of 
Limitations  in  action  for  personal  in- 
juries or  death,  see  annotation  to  Waugfh 
V.  Guthrie  Gaslight,  Fuel  &  Improv.  Co. 
L.R.A.1917B,  1269. 

It  will  be  notioed  that  in  Hahn  v. 
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CiiAYBBOOK,  ante,  1169,  it  was  decided 
that  the  Statute  of  Limitations  began  to 
run  from  the  time  of  the  discovery  of 
the  discoloration  of  the  skin  from  the  use 
of  the  drug  prescribed,  and  not  from  the 
time  the  discoloration  reached  its  height 
and  became  permanently  fixed.  The  gen- 
eral rule  stated  in  the  opinion,  that  in 
similar  actions  the  cause  is  founded  on 
the  breach  of  duty,  and  not  on  the  con- 
sequential damages,  and  that  the  Statute 
of  Limitations  begins  to  run  from  the 
time  of  the  negligence,  and  not  when 
consequential  damages  result,  is  support- 
ed by  the  weight  of  authority,  as  shown 
in  the  earlier  note  and  the  present  note. 
The  decision  in  Gillette  v.  Tucket 
(1902)  67  Ohio  St.  106,  93  Am.  St.  Rep. 
639,  65  N.  E.  865, 13  Am.  Neg.  Rep.  421, 
set  out  in  the  earlier  note,  was  by 
a  divided  court.  In  the  dissenting 
opinion  in  that  case,  the  court  took 
the  view  that  the  Statute  of  Limi- 
tations commenced  running  from  the 
time  of  the  original  act  of  negligence, 
and  stated  that  the  ground  of  the  action 
before  them  was  the  negligence  in  leav- 
ing the  sponge  in  the  body  of  the  patient, 
and  not  negligence  in  after  treatment 
and  said:  ''It  is  true  that  it  is  also  al- 
leged that  the  defendant  for  more  than 
twelve  months  thereafter  negligently 
permitted  the  cheesecloth  sponge  to  re- 
main in  the  plaintiff's  abdomen;  but  the 
injury  was  complete  so  far  as  concerns 
the  defendant  when  he  closed  the  wound 
and  did  not  remove  the  sponge.  If  the 
defendant  had  never  seen  the  plaintiff 
after  the  operation,  the  injury  was  per- 
manent and  complete  so  far  as  the  de- 
fendant's agency  and  liability  was  in- 
volved. If  any  injury  whatever  ensued 
from  delay  in  discovering  and  removing 
the  sponge,  it  was  merely  incidental,  and 
consequential  to  the  principal  act  of 
leaving  the  sponge  in  the  abdomen  when 
the  operation  was  completed.  Stated  in 
slightly  different  language,  but  the  same 
in  effect,  the  charge  is  that  the  defendant 
permitted  the  sponge  to  remain  in  the 
abdomen  when  he  closed  the  incision,  and 
he  permitted  it  to  remain  afterwards  so 
long  as  he  attended  her.  In  this  way 
of  stating  the  case,  it  is  clear  that  the 
wrong  inflicted  by  the  defendant  was 
complete  on  the  day  of  the  operation, 
and  the  cause  of  action  then  accrued  on 
the  principles  hereinbefore  stated,  unless 
the  defendant  is  to  be  held  liable  in  an- 
other cause  of  action  for  not  knowing,  or 
not  discovering,  that  the  sponge  was 
there.  But  this  could  not  be,  for  what- 
ever injury  the  plaintiff  sustained  was 
the  result  of,  or  consequential  to,  the 
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wrong  inflicted  in  the  beginning,  and 
hence  a  recovery  for  that  would  be  a  bar 
to  a  recovery  for  the  other.  Further 
analysis,  it  seems  to  me,  would  not  make 
the  case  any  plainer.  A  perfect  cause  of 
action  accrued  at  once  on  the  day  of  the 
operation.'' 

The  doctrine  of  the  dissenting  opin- 
ion in  the  Gillette  Case  was  subsequent- 
ly adopted  by  a  divided  oourt  in  McAr- 
thur  V.  Bowers  (1905)  72  Ohio  St.  656, 
76  N.  E.  1128,  in  a  memorandum  opinion, 
there  having  been  in  the  meantime  a 
change  in  the  personnel  of  the  court. 

In  Ogg  V.  Robb  (1907)  —  Iowa,  — , 
L.B.A.— ,  — ,  162  N.  W.  217,  an  action 
for  the  negligence  of  a  physician  and 
surgeon  in  using  an  X-ray  machine,  in 
consequence  of  which  the  plaintiff's  hand 
was  burned,  ultimately  resulting  in  the 
development  of  a  cancerous  condition 
making  the  amputation  of  the  arm  neces- 
sary, it  was  held  that  the  plaintiff's  cause 
of  action  arose  at  the  time  of  the  original 
injury,  and  the  running  of  the  statute 
was  not  postponed  until  the  full  develop- 
ment of  the  injury,  plaintiff  and  his  par- 
ents being  aware  of  the  burn,  although 
not  of  the  serious  consequences  likely  to 
result,  having  been  assured  by  the  de- 
fendant that  the  condition  was  only  tem 
porary.  The  clear  assumption  of  the 
opinion  is  that  the  statute  commenced  to 
run  as  soon  as  the  cause  of  action  ac- 
crued, apart  from  the  effect  of  the  mi- 
nority of  the  plaintiff  and  the  non- 
residence  of  the  defendant,  as  the  point 
was  raised,  doubtless,  for  the  reason 
that  if  the  cause  of  action  accrued  at  the 
time  of  the  original  burning,  the  action 
would  be  barred  in  any  event. 

In  some  cases  a  recovery  has  been 
sought,  not  alone  for  the  original  act  of 
negligence,  but  also  for  subsequent  treat- 
ment or  negligence  connected  with  the 
original  act. 

Thus,  in  Lotten  v.  O'Brien  (1911)  146 
Wis.  258,  131  N.  W.  361,  an  action  was 
brought  against  a  physician  for  negli- 
gently setting  a  broken  arm  and  treat- 
ing the  plaintiff ;  and  it  was  held  that  the 
Statute  of  Limitations  began  to  run 
when  the  cause  of  action  accrued,  and 
that  the  action  accrued  when  the  negli- 
gent acts  were  committed,  and  that  the 
fact  that  there  was  no  discharge  of  the 
physician  on  the  date  that  the  last  treat- 
ment was  received  did  not  change  the  re- 
sult. 

In  Town  v.  Archer  (1902)  4  Ont  L. 
Rep.  383,  where  a  recover^'  was  sought 
against  a  physician  for  negligently  and 
improperly  setting  the  plaintiff's  ankle 
and  treating  her,  and  a  statute  provided 
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that  no  physician  should  be  liable  to  any 
action  for  malpractice  unless  it  was  com- 
menced within  one  year  from  the  date  the 
professional  services  terminated,  it  was 
held  that  the  action  was  barred  after 
the  expiration  of  a  year  from  the  date 
on  which  the  last  professional  services 
were  rendered. 

In  Byers  v.  Bacon  (1915)  250  Pa.  564, 
95  Atl.  711j  the  plaintiff  charged  the  de- 
fendant with  negligence  in  failing  to 
remove  at  the  proper  time  a  rubber  tube, 
which  had  been  inserted  for  drainage 
purposes  during  an  operation,  and  the 
court  stated  that  if  the  defendant  was 
at  fault  in  permitting  the  tube  to  remain 
when  it  should  have  been  removed,  or  in 
failing  to  give  notice  of  its  presence,  the 
time  when  such  dereliction  of  duty  oc- 
curred should  have  been  shown,  as  that 
would  constitute  the  real  injury  and 
would  start  the  running  of  the  Statute  of 
Limitations;  and  it  was  held  error  to 
take  the  case  from  the  jury  and  refuse 
to  allow  the  plaintiff  to  introduce  evi- 
dence tending  to  show  that  the  defendant 
negligently  allowed  the  tube  to  remain  in 
the  wound  after  the  plaintiff  had  been 
discharged  from  the  hospital,  and  that 
the  latter  had  no  knowledge  of  its  pres- 
ence. 

The  question  involved  in  Groendal  v. 
Westrate  (1912)  171  Mich.  92, 137  N.  W.  * 


97.  Ann.  Gas.  1914B,  906,  was  as  to  the 
effect  of  the  fraudulent  concealment  by  a 
physician  of  the  plaintiff's  cause  of  ac- 
tion for  malpractice.  A  statute  in  that 
case  provided  that  if  any  person  should 
fraudulently  conceal  a  cause  of  action 
from  the  one  entitled  thereto,  the  action 
might  be  commenced  at  any  time  within 
two  years  after  the  person  discovered 
that  he  had  the  cause  of  action ;  and  the 
question  of  the  plaintiff's  diligence  in 
discovering  her  condition,  and  also  the 
question  whether  the  defendant  fraudu- 
lently and  purposely  concealed  the  na-^ 
ture  of  the  plaintiff's  injury  from  her, 
were  held  for  the  jury,  there  being  evi- 
dence that  the  plaintiff,  after  an  injury 
to  her  shoulder,  called  the  defendant, 
her  family  physician,  who  was  of  the 
same  nationality  as  the  plaintiff  and  con- 
versed with  her  in  their  native  tongue; 
that  he  stated  that  her  arm  was  not  out 
of  joint,  or  broken,  but  only  stretched 
and  bruised,  and  that  he  reiterated  the 
statement  during  treatment  for  a  period 
of  two  years;  that  she  was  not  aware 
that  her  shoulder  had  been  dislocated 
until  two  years  after  the  injury,  when 
she  employed  another  doctor;  that  the 
defendant  stated  that  he  discovered  the 
dislocation  when  first  caUed. 

J.  T.  W. 
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STATE  OP  MINNESOTA  EX  REL.  CITY 
OF  ST.  PAUL,  Appt., 

V. 

CHICAGO,    MILWAUKEE,   ft    ST.   PAUL 
RAILWAY  COMPANY  et  al.,  Reapts. 

(—  Minn.  — ,  leo  N.  W.  773.) 

Railroad  —  abolition  of  grade  crossing 
—  sulHciency  of  ordinance. 

1.  On  the  trial  of  a  proceeding  in  man- 
damus to  compel  the  defendant  railroad  to 
depress  its  tracks  at  their  intersection 
with  West  Seventh  street  in  St.  Paul  and 

Headnotes  by  Dibell,  C. 

Note.  —  The  power  to  compel  a  railroad 
to  establish  or  maintain  at  its  own  expense 
an  overhead  or  underground  highway  cross- 
ing,  including  the  power  to  compel  a  separa- 
tion of  grades,  is  discussed,  as  to  existing 
highways,  in  the  note  to  State  ex  rel.  Ise 
V.  Atchison,  T.  &  S.  F.  R.  Co.  L.R.A.1915E, 
751;  as  to  highways  opened  subsequently 
to  the  construction  of  the  railroad,  in  the 
note  to  State  ex  rel.  Minneapolis  v.  St. 
Paul,  M.  A  M.  R.  Co.  28  L.R.A.(N.S.) 
298.  And  see  references  in  first  mentioned 
note  for  annotation  on  related  questions. 
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carry  the  street  over  them  by  a  bridge,  as 
directed  by  a  city  ordinance,  it  appeared 
that  there  were  a  number  of  streefts  parallel 
to  West  Seventh  crossing  the  railroad  at 
grade  or  in  subways  or  on  bridges,  and  that 
if  the  depression  was  made  it  would  be 
necessary  to  separate  the  grades  at  these 
crossings.  The  ordinance  made  no  such 
direction,  and  did  not  declare  the  necessitv 
nor  make  a  plan.  It  is  held  that  the  ordi- 
nance is  an  insufficient  basis  upon  which 
to  sustain  the  proceeding. 
For  other  co«et,  9ee  Railroads,  IL  h,  in  Diff. 
1-52  y.  B. 

Same   —   polioe   power   —   oompellins 
abolition. 

2.  By  Sp.  Laws  1670,  chap.  184,  the  right 
was  granted  the  defendant  to  build  its  line 
between  St.  Paul  and  Minneapolis,  and  it 
was  provided  that  it  should  cross  streets 
in  St.  Paul  at  grades  fixed  by  a  resolution 
of  the  council.  The  council  in  1879  fixed 
the  present  grade.  The  power  to  compel 
a  separation  of  grades  at  a  crossing  is 
legislative  and  referable  to  the  police  power. 
The  police  power  cannot  be  surrendered 
nor  devested  nor  abridged  nor  bartered 
away.  The  statute  did  not  intend  that  the 
grade  fixed  by  resolution  might  not  after- 
wards be  changed  by  the  city  if  public  safe- 
ty required;  and  neither  the  statute,  which 
ia  unrepealed,   nor  the  reeolntion   of  the 
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common  council,  now  prevents  the  city  in 
the  exercise  of  the  police  power  delegated 
to  it  from  requiring  a  separation  of  grades 
at  the  defendant's  expense,  either  hj  de- 
pressing its  tracks  and  carrying  the  street 
over  them  at  its  present  grade  or  hy  carry- 
ing the  street  over  or  under  the  present 
grade  of  the  railroad. 

For  other  cases,  see  Constitutional  Law,  II. 
c,  i,  m  Dig,  l-5£  N.  B. 

(December  29,  1916.) 

APPEAL  by  relator  from  an  order  of  the 
District  Court  for  Ramsey  County  deny- 
ing its  motion  for  a  new  trial  in  a  man- 
damus proceeding  to  compel  defendant  to 
depress  its  railway  tracks  and  to  carry  the 
street  over  the  tracks  by  a  bridge.  Af- 
firmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  O.  H.   O'Neill  for  appellant. 

Messrs.  Nelson  J,  Wilcox,  F.  W. 
Root,  D.  F.  Simpson,  H.  A.  Hacreman, 
Thomas  O.  Bltzpatrlck,  and  William  F. 
Hunt  for  respondents. 

Dibell,  C,  filed  the  following  opinion: 
Mandamus  on  the  relation  of  the  city  of 
St.  Paid  to  compel  the  defendant  to  depress 
its  railway  tracks  where  they  intersect 
West  Seventh  street  and  to  carry  the  street 
over  them  by  a  bridge.  Upon  the  trial  the 
writ  was  quashed  on  motion  of  the  defend- 
ant, and  the  relator  appeals  from  the  order 
denying  its  motion  for  a  new  trial.  The 
case  was  here  on  demurrer  to  the  writ,  and 
is  reported  in  122  Minn.  280,  142  N.  W.  312. 
Two  claims  are  now  made  by  the  defend- 
ant: 

(1)  That  the  ordinance  directing  the  de- 
pression of  the  tracks  and  the  construction 
of  a  bridge  is  invalid  because  it  fails  to  pre- 
scribe a  definite  plan  or  to  provide  for  cross- 
ings at  other  railway  and  street  intersec- 
tions necessarily  affected  by  the  depression 
of  the  tracks  at  West  Seventh  street. 

(2)  That  the  ordinance  directing  a  sepa- 
ration of  grades  by  the  depression  of  the 
defendant's  tracks  is  invalid  because  the 
present  grade  was  fixed  by  a  resolution  of 
the  common  council  in  1879,  pursuant  to  an 
act  of  the  legislature,  Sp.  Laws  1879,  chap. 
184,  authorizing  the  defendant  to  construct 
its  line  between  St.  Paul  and  Minneapolis. 

The  trial  court  held  with  the  defendant 
on  its  first  claim  and  against  it  on  the  sec- 
ond. 

1.  An  ordinance  of  the  city  of  St.  Paul 
approved  December  11,  1911,  directed  that 
the  tracks  of  the  defendant  be  depressed  22 
feet  and  that  West  Seventh  street  be  car- 
ried over  them  at  a  height  not  greater  than 
5  teet  above  the  present  grade.  The  tracks  * 
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before  and  after  they  cross  the  street  are  on 
a  heavy  grade.  A  number  of  streets  imme- 
diately east  and  west  of  West  Seventh, 
paralleling  it  and  intersecting  the  railroad, 
will  be  affected  by  the  depression  of  the 
tracks  at  West  Seventh.  At  some  of  these 
streets  the  crossings  are  at  grade;  at  others 
the  streets  are  in  subways;  and  at  oth- 
ers they  are  carried  overhead  by  bridges. 
Changes  at  these  crossings  and  a  readjust- 
ment of  grades  must  be  made.  The  ordi- 
nance refers  generally  to  the  West  Seventh 
street  crossing,  and  makes  no  reference  to 
others.  The  determination  that  public  ne- 
cessity requires  a  separation  of  crossing 
grades,  and  the  method  of  accomplishing  it, 
is  in  the  first  instance  a  l^slative  act  for 
the  common  council.  Before  the  defendant 
can  be  required  by  mandamus  to  separate 
the  grades  at  the  crossing  at  West  Seventh, 
by  depressing  its  tracks,  and  by  consequence 
be  required  to  readjust  the  grades  at  the 
crossing  of  parallel  streets  there  must  be 
a  legislative  determination  by  the  city  of 
the  public  necessity  and  a  plan  sufficiently 
specific  to  afford  a  working  basis.  Sub- 
stantially this  seems  to  have  been  done  in 
State  ex  rel.  Minneapolis  v.  Minneapolis  & 
St.  L.  R.  Co.  39  Minn.  219,  39  N.  W.  163, 
and  Parker  v.  Truesdale,  54  Minn.  241,  65 
N.  W.  901.  By  what  is  said  we  do  not  limit 
the  power  of  the  court  when  its  aid  is 
sought  by  mandamus  to  depart  from  plans 
presented  or  to  adopt  such  new  ones  as  it 
may  find  necessary  in  bringing  about  an 
effective  result.  See  State  ex  rel.  Duluth 
v.  St.  Paul  &  D.  R.  Co.  75  Minn.  473,  78 
N.  W.  87. 

2.  By  Sp.  Laws  1879,  chap.  184,  there 
Tfas  granted  to  the  defendant  authority  to 
construct  a  line  between  St.  Paul  and  Min- 
neapolis, and  the  line  which  it  constructed 
is  the  one  which  intersects  West  Seventh 
street.  The  statute  provided  that  the 
grades  of  the  tracks  where  they  crossed  any 
public  street  should  be  as  designated  by 
resolution  of  the  common  council.  The 
council  passed  a  resolution  fixing  the  grade 
as  it  now  is. 

The  power  to  require  the  defendant  to  de- 
press its  tracks  or  otherwise  separate  grades 
at  a  street  intersection  is  a  police  power. 
It  is  legislative.  It  is  in  the  city  by  dele- 
gation. The  police  power  cannot  be  sur- 
rendered nor  devested  nor  abridged  nor  bar- 
gained away.  One  legislative  body  cannot 
deprive  its  successor  of  it.  These  general 
principles  are  not  in  dispute.  Butchers' 
Union,  S.  H.  &  L.  S.  L.  Co.  v.  Crescent  City 
L.  S.  L.  k  S.  H.  Co.  Ill  U.  S.  746,  28  L.  ed. 
585,  4  Sup.  Ct.  Rep.  652;  New  Orleans 
Gaslight  Co.  v.  Drainage  Commission,  197 
U.  S.  458,  49  L.  ed.  831,  25  Sup.  Ct.  Rep. 
471;  Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska, 
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170  U.  S,  57,  42  L.  ed.  948,  18  Sup.  Ct.  Rep. 
513;  Board  of  Education  v.  Phillipa,  67 
Kan.  649,  100  Am.  St.  Rep.  475,  73  Pac. 
97;  Chicago,  B.  &  Q.  R.  Co.  v.  State,  47 
Xeb.  549,  41  L.R.A.  481,  53  Am.  St.  Rep. 
557,  66  N.  W.  624;  Colorado  &  S.  R.  Co.  v. 
Ft.  Collins,  52  Colo.  281,  121  Pac.  747,  Ann. 
Cas.  1913D,  646;  State  ex  rel.  St.  Paul  v. 
Great  Northern  R.  Co.  —  Minn.  — ,  158  N. 
W.  972,  and  cases  cited ;  State  ex  rel.  Town- 
send  V.  Park  Comrs.  100  Minn.  150,  9  L.R.A. 
(X.S.)  1045,  110  N.  W.  1121,  and  cases 
cited;  1  Bunnell's  Dig,  (Minn.)  §  1607. 
"The  power  of  the  state  to  require  the  de- 
fendants to  construct  the  bridge  in  ques- 
tion, or  any  other  bridge,  at  streets  cross- 
ing the  right  of  way,  is  an  exercise  of  the 
police  power,  which  can  be  neither  con- 
tracted away  nor  lost  by  inaction  on  the 
part  of  the  public  authorities."  State  ex 
rel.  Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co. 
98  Minn.  380,  28  L.R.A.(N.S.)  298,  120 
Am.  St.  Rep.  581,  108  N.  W.  261,  8  Ann. 
Cas.  1047.  If  public  safety  requires  the 
separation  of  grades,  such  separation  can  be 
compelled  at  the  expense  of  the  defendant. 
It  is  adequately  protected  against  arbitrary 
or  unreasonable  requirements.  Whatever 
the  defendant  took  by  the  statute  of  1879 
was  subject  to  a  power  of  regulation  reason- 
ably exercised  in  protection  of  the  public 
safety.  The  statute  was  not  a  direct  exer- 
cise of  police  power  so  that  until  repealed 
the  grade  established  pursuant  to  it  was 
^ective.  It  evinces  no  such  intent.  It  in- 
tended to  require  the  defendant  in  the  exer- 
cise of  the  rights  granted  to  conform  to 


such  requirements  as  the  city  should  make 
relative  to  grade  crossings.  It  did  not  in- 
tend that  the  city  might  not  afterwards  in 
the  exercise  of  its  delegated  power  require 
a  separation  of  grades.  We  conclude  tliat 
the  statute  of  1879,  though  unrepealed,  does 
not  affect  the  right  of  the  city  to  exercise 
in  the  interest  of  public  safety  its  dele- 
gated police  power.  The  separation  of 
grades  may  be  effected  either  by  compelling 
the  railroad  to  depress  its  tracks  and  car- 
ry the  street  over  them  or  by  compelling 
it  to  carry  the  street  over  or  under  the  pres- 
ent grade  of  the  railroad  as  reasonable  pub- 
lic necessity  may  require. 

There  were  no  findings  of  fact.  We  treat 
the  motion  to  quash  as  if  made  at  the  close 
of  the  plaintifi^s  case  and  as  the  equivalent 
of  a  motion  to  dismiss.  The  determination 
is  not  res  judicata.  We  understand  from 
the  brief  of  the  defendant  that  it  concedes 
its  obligation  to  separate  the  grades  at  its 
own  expense;  at  least  it  so  concedes  unless 
it  is  protected,  and  we  held  that  it  is  not, 
by  the  statute  of  1879  and  the  resolution  of 
the  council  pursuant  to  It.  Its  contention 
is  that  it  should  be  allowed  to  carrv  the 
street  over  or  under  the  present  grade  of 
its  tracks  and  should  not  be  required  to 
change  its  grade.  This  suggests  the  point 
of  actual  contest.  The  point  first  discussed 
is  determinative  of  the  case,  but  we  have 
considered  the  second  one,  as  requested  by 
counsel,  to  the  end  that  the  rights  of  the 
parties  may  be  definitely  determined  now. 

Order  affirmed. 
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STATE  NATIONAL  BANK,  Plff.  in  Err., 

v. 

G.   B.   LADD. 

(—  Okla.  —,  162  Pac.  684.) 

Judicial  sale  —  reversal  of  Judgment  «-> 
effect. 

1.  Where  personal  property  is  sold  under 
an  order  of  sale  issued  out  of  a  district 
court  upon  an  erroneous  judgment,  which  is 
not  superseded,  and  which  afterwards  is  re< 
versed  by  this  court,  held:  (1)  That  an 
action  for  conversion  will  not  lie  against 
the  plaintiff  in  said  order  of  sale;  (2)  that 
the  defendant  in  such  order  of  sale  is  cn- 

Headnotes  by  Collier,  C. 


Note.  —  As  to  measure  of  restitution 
where  property  is  sold  under  a  judgment  or 
order  subsequently  reversed  without  inter- 
vening supersedeas  or  stay,  see  annotation 
following  this  case,  P06t>  1179. 
L.R.A.1917C. 


titled  to  restitution,  and  i&  an  aotioD,  though 
designated  by  the  pleader  as  an  action  ^r 
conversion,  recovery  may  be  had  for  resti- 
tution, if  the  allegations  in  the  petition  are 
sufficient  to  sustain  such  action;  (3)  that 
the  measure  of  restitution  which  the  defend- 
ant is  entitled  to  recover  is  the  amount  rea< 
lized  by  the  plaintiff  at  sueh  sale,  and  not 
the  value  of  the  property  at  the  time  of 
the  sale. 

For  other  ca^es,  %ee  Judicial  Sale,  II.  a,  in 
Dig,  1-52  2V.  8, 

Judgment  —  protection  to  officer. 

2.  Though  a  judgment  be  erroneous,  it  is 
the  act  of  the  court,  and  unless  superseded, 
until  reversed,  constitutes  sufficient  justifica- 
tion for  all  acts  done  in  its  enforcement, 
and  affords  complete  protection  to  one  who 
acts  in  reliance  upon  the  adjudication. 

B'or  other  cases,  see  Appeal  and  Error,  VIII. 
e,  in  Dig.  1-52  N,  8. 

Appeal  —  after  execution  of  jodgment 
—  eff  ect« 

3.  A  supersedeas  bond  executed  after  an 
erroneous  judgment  has  been  carried  into 
effect  by  sale  of  property,  under  an  order  of 
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sale  i88ued  thereunder,  hae  no  legal  effect 
upon  such  fiale. 

Wor  other  case;  tee  Appeal  and  Error,  III.  g, 
in  Dig.  l-o2  N.  8, 

(October  31,  1916.) 

EKROR  to  the  County  Court  for  Carter 
County  U>  review  a  judgment  in  plain- 
tiff's favor,  and  an  order  overruling  a  mo- 
tion lor  new  trial,  in  an  action  brought  to 
recover  the  value  ef  certain  property  sold 
under  an  order  of  aale  under  an  erroneouB 
judgment  agaiAst  plaintiff.    Reversed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Messrs.  BIgler  A  Howard  ler  plaintiff 
hi  error. 

Messrs.  Russell  B.  Brown  and  Fred  G. 
Rybum,  for  defendant  in  error; 

Defendant,  being  the  moving  cause  of  the 
sale  of  plaintifTs  property,  and  receiving  the 
beneflts  from  such  sale,  cannot  escape  lia- 
bility for  the  value  of  the  property  sold  by 
tendering  to  the  plaintiff  the  ridiculously 
small  sum  that  the  property  brought  under 
forced  sale,  and  thereby  clear  itself  of  the 
obligation  to  return  to  the  plaintiff  what 
he  had  lost. 

Bank  of  United  States  t.  Bank  of  Wash- 
ington, 6  Pet.  8,  8  L.  ed.  299;  Ma.rks  v. 
Cowlea,  61  Ala.  299;  Henry  Voght  Mach. 
Co.  V.  Lingenfelser,  30  Ky.  L.  Rep.  654,  99 
S.  W.  358;  Brown  v.  Vandeave,  14  Ky.  h. 
Rep.  821,  21  S,  W.  756;  Smith  v.  Zent,  83 
Ind.  86,  43  Am.  Rep.  61;  Thompson  v. 
Thompson,  1  N.  J.  L.  159;  FreemAn,  Judgm. 
§  482 ;  Northwestern  Fuel  Co.  v.  Brock,  139 
U.  S.  216,  35  L.  ed.  151,  11  Sup.  Ct.  Rep. 
523;  South  Fork  Canal  Co.  v.  Gordon,  2 
Abb.  (U.  S.)  479,  Fed.  Cas.  No.  13,189; 
Carroll  v.  Draughon,  173  Ala.  338,  56  Bo. 
209;  Crocker  v.  Clements,  23  Ala.  296; 
Williams  v.  Simmons,  22  Ala.  425;  Buford  v. 
Briggs,  96  Ark.  150,  131  S.  W.  351;  Ring- 
gold V.  Randolph,  13  Ark.  328;  Raun  v. 
Reynolds,  18  Cal.  275;  Reynolds  v.  Harris, 
14  Cal.  667,  17  Am.  Dec,  459;  Savannah 
Shoe  Factory  v.  Kaiser,  108  Ga.  767,  33  S. 
E.  404;  Field  v.  Anderson,  103  111.  403; 
Hays  V.  Cassell,  70  111.  669;  McElwee  v. 
Wilce,  80  111.  App.  338;  Metzner  v.  Bauer,  98 
Ind.  425;  Dickensheets  v.  Kaufman,  29  Ind. 
154;  Ft.  Madison  Lumber  Co.  v.  Batavian 
Bank,  77  Iowa,  393,  42  N.  W.  331 ;  Mooney 
V.  Corcoran,  15  La,  46;  Delano  v.  Wilde, 
11  Gray,  17,  71  Am.  Dec.  687;  Kalambach  v. 
Foote,  79  Mich.  236,  44  N.  W.  603 ;  Chicago 
Herald  Co.  v.  Bryan,  195  Mo.  590,  92  S.  W. 
906,  6  Ann.  Cas.  751 ;  Gay  v.  Smith,  38  N. 
H.  171;  Scott  V.  Conover,  10  N.  J.  L.  61; 
Haebler  v.  Myers,  132  N.  Y.  363,  15  L.R.A. 
588,  28  Am.  St.  Rep.  589,  30  N.  E.  963; 
Lvtle  v.  Lytic,  94  N.  C.  522;  Bickett  ▼. 
l!r.A.1917C. 


G«mer,  31  Ohio  St.  28;  Metschan  t.  Grant 
County,  36  Or.  117,  58  Pac.  80;  Whitesell  v. 
Peck,  176  Pa.  270,  36  Atl.  48;  Gates  v. 
Brinkley,  4  Lea,  710;  Petlcolas  v.  Carpenter, 
53  Tex.  23;  Fleming  v.  Riddick,  5  Gratt. 
272,  50  Am.  Dec.  119;  Keck  v.  Allender, 
42  W.  Va.  420,  26  S.  E.  487;  Chapman  v. 
Sutton,  68  Wis.  667,  32  N.  W.  683;  Rey- 
nolds V.  Hosner,  45  Cal.  616,  4  Mor.  Min. 
Rep.  657;  McJilton  v.  Love,  13  111.  486,  54 
Am.  Dec.  440. 

When  a  bank  is  reorganized,  but  is  es- 
sentially the  same  organization,  it  is  re- 
sponsible for  the  debts  of  the  old  bank. 

Ray  V.  Bank  of  Kentucky,  10  Bush,  344; 
Austin  V.  TecunMeh  Nat.  Bank,  49  Neb. 
412,  35  L.R.A.  444,  59  Am.  St.  Rep.  543,  68 
N.  W.  628;  Reed  Bros.  Co.  v.  First  Nat. 
Bank,  46  Neb.  168,  64  N.  W.  701. 

Calller,  C,  filed  the  follewing  opinion: 
On  the  10th  day  of  January,  1912,  the 
Ardmore  State  Bank  r^eo>vered  judgment 
against  C.  B.  Ladd  for  the  sum  of  $269.90, 
together  with  foreclosure  of  mortgage  on 
two  mules,  one  wagon,  one  cow,  and  cotton 
crop.  Thereafter,  on  the  16th  day  of  Jan^ 
uary,  1912,  an  order  of  sale  was  duly  issued, 
and  said  property  advertised  and  sold  there- 
under  on  the  30th  day  of  January,  1912, 
for  $68.50.  On  the  27th  day  of  February, 
1912,  after  the  sale  of  said  property  under 
said  order  of  sale,  said  Ladd  filed  a  super- 
sedeas bond  of  said  judgment  rendered 
against  him.  Thereafter  this  cause  was  ap- 
pealed to  this  court,  the  cause  reversed  and 
remanded  npon  the  ground  that  plaintiff 
had  no  lien  upon  said  property  by  virtue 
of  the  mortgage  which  was  foreclosed,  and 
that  the  judgment  of  the  trial  court  in 
favor  of  plaintiff,  in  the  said  case  of  Ladd 
V.  Ardmore  State  Bank,  43  Okla.  502,  143 
Pac.  170,  was  erroneous  and  unauthorized. 
On  the  10th  daty  of  July,  1915,  the  defend- 
ant in  error,  hereinafter  styled  the  plaintiff, 
brought  action  against  the  State  National 
Bank  of  Ardmore,  as  successor  of  the  Ard- 
more State  Bank,  plaintiff  in  error,  herein- 
after styled  defendant,  to  recover  the  value 
of  said  two  mules,  one  wagon,  and  one  ooiw, 
sold  under  said  order  of  sale  under  said 
judgment  against  Ladd,  laying  said  action 
for  a  conversion  of  said  property. 

The  defendant  answered  denying  each 
and  every  material  allegation  of  the  pe- 
tition, and  pleaded  in  defense  the  judgment 
rendered  in  the  case  of  Ladd  v.  Ardnsore 
State  Bank,  the  order  of  sale,  and  the 
sheriff's  return.  It  was  admitted  by  the  de- 
fendant that  the  reasonable  cash  value  of 
the  property  sold  by  the  sheriff  under  said 
order  of  sale  in  said  case  of  Ladd  v.  Ard- 
more State  Bank  was,  at  the  time  of  tJie 
sale  of  the  property,  the  sum  of  $275.    The 
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return  of  th«  sheriff  and  the  order  of  sale 
showed  that  the  property  wae  sold  to  other 
parties  than  the  plaintiff  in  said  case  of 
Ladd  T.  Ardmore  State  Bank  for  the  sum 
of  $68.50.  There  was  other  evidence,  which, 
from  the  view  we  take  of  the  caee,  we  deem 
unnecessary  to  recite.  The  cause  was  tried 
to  a  jury,  and  upon  conclusion  of  the  evi- 
dence the  defendant  moved  the  court  to 
instruct  the  jury  to  return  a  verdict  in  its 
favor.  Thereupon  the  plaintiff  moved  the 
court  to  instruct  the  jury  to  return  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $275, 
with  interest  at  6  per  cent  per  annum  from 
the  16th  day  of  January,  1912,  until  paid. 
The  jury  was  discharged,  and  the  court  took 
the  case  under  advisement,  and,  on  Novem- 
ber 4,  1915,  sustained  the  plaintiff's  motion 
and  rendered  judgment  for  the  plaintiff  in 
the  sum  of  $275,  with  interest  from  January 
16,  1912,  at  6  per  cent  per  annum.  In  due 
time  the  defendant  moved  for  a  new  trial, 
which  was  overruled  and  excepted  to.  To 
reverse  the  judgment  rendered  this  appeal 
is  prosecuted. 

There  are  but  two  questions  which  we 
deem  necessary  to  consider  for  a  proper 
review  of  this  case :  ( 1 )  Assuming,  but  not 
deciding,  that  the  Ardmore  State  Bank  was 
taken  over  by  the  defendant,  and  the  defend- 
ant liable  for  the  acts  of  said  Ardmore  State 
Bank,  was  the  action  of  the  Ardmore  State 
Bank  in  securing  the  judgment  and  the  ille- 
gal sale  of  said  property  which  wss  sold  lia- 
ble for  a  conversion?  (2)  Assuming  that 
the  defendant  was  the  successor  of  the  Ard- 
more State  Bank  and  received  the  amount 
realized  in  the  sale  of  the  property  under 
the  order  of  sale,  which  we  do  not  hold,  was 
the  plaintiff  entitled  to  recover  in  said  ac- 
tion the  amoimt  realized  at  said  sale,  with 
interest  thereon,  or  to  recover  the  value  of 
the  property  at  the  time  of  the  erroneous 
sale  thereof,  with  interest  thereon  from  the 
date  of  salet 

To  constitute  a  conversion  there  must  be 
a  wrongful  act  on  the  part  of  the  party 
charged,  and  before  the  defendant  could  be 
adjudged  guilty  of  a  conversion  of  the  prop- 
erty erroneously  sold,  such  sale  must  have 
been  a  wrongful  act.  A  judgment,  although 
it  may  be  errcmeous,  nevertheless  is  the  act 
of  the  court,  and,  until  reversed,  unless 
superseded,  which  was  not  done  in  the 
instant  case,  constitutes  a  sufficient  justifi- 
cation for  all  acts  done  in  its  enforcement, 
and  afforded  complete  protection  to  the  de- 
fendant, who  acted  in  reliance  upon  the 
adjudication.  Thompson  v.  Reasoner,  122 
Ind.  454,  7  L.R.A.  495,  24  N.  £.  223 ;  Gray 
V.  Brignardello,  1  Wall.  627,  17  L.  ed.  693; 
Freeman,  Judgm.  §  482;  Wait,  Fraud. 
C6nv.  2d  ed.  §§  443,  444. 

The  principle  is  that  it  would  be  unjust 
L.RJ^.1917C. 


to  hold  that  a  judgment  rendered  by  a  court 
of  competent  jurisdiction  of  both  the  par- 
ties and  the  subject-matter  should  fail  to 
protect  the  parties  acting  under  it,  before 
reversal.  Miller  v.  Adams,  7  Lans.  131;  id. 
52  N.  Y.  409;  Palmer  v.  Foley,  71  N.  Y. 
108;  Dusenbury  v.  Keiley,  85  N.  Y.  383; 
Hayden  v.  Shed,  11  Mass.  500. 

Upon  principle  and  upon  the  irrefutable 
reasoning  of  all  the  authorities,  the  conclu- 
sion follows  that  the  defendant  in  the  in- 
stant case  is  not  liable  in  an  action  sound- 
ing in  tort,  for  damages  resulting  to  the 
plaintiff  by  the  erroneous  sale  of  the  prop- 
erty under  the  judgment  rendered. 

It  is  true  that  the  authorities  are  not  en- 
tirely in  harmony  upon  the  question  of 
whether  upon  reversal  of  the  erroneous 
judgment  under  which  the  property  of  de- 
fendant has  been  sold  the  measure  of  dam- 
ages is  the  amount  realized  at  the  sale 
made  under  said  erroneous  judgment  or  the 
value  of  the  property  at  the  time  of  the 
sale.  But  we  think  the  great  weight  of 
authority  and  the  better  reasoned  cases 
conclusively  show  that  the  party  injured  by 
such  erroneous  judgment  and  sale  of  prop- 
erty thereunder  is  only  entitled  to  recover 
the  amount  realized  at  such  sale. 

In  Peck  V.  McLean,  36  Minn.  228,  1  Am. 
St.  Rep.  665,  30  N.  W.  759,  it  is  held:  "De- 
fendant, after  reversal  of  an  erroneous  judg- 
ment against  him,  is  entitled  to  restitution 
of  only  so  much  as  the  plaintiff  has  received 
upon  the  execution  levied  thereunder." 

In  Thompson  v.  Reasoner,  122  Ind.  454, 
7  L.R.A.  495,  24  N.  E.  223,  MitcheD,  Ch. 
J.,  speaking  for  the  court,  says:  "A  judg- 
ment regularly  given,  although  it  may  be 
erroneous,  is  nevertheless  the  act  of  the 
court,  and  anyone  who  proceeds  to  enforce 
it  may  avail  himself  of  its  protection  until 
it  is  reversed.  Whatever  contrariety  there 
may  be  in  the  adjudged  cases,  in  otiier  re- 
spects, all  the  authorities  agree  that  where 
a  judgment  is  merely  erroneous,  it  will  af- 
ford complete  protection  to  all  persons  who 
proceed  to  enforce  it,  and  who  act  in  reli- 
ance upon  the  adjudication.  Upon  the  re- 
versal of  an  erroneous  judgment,  the  law 
raises  an  obligation  against  one  who  has 
received  the  benefit  of  the  judgment,  to 
make  restitution  to  the  othef  party  of  any 
money  or  property  that  may  have  been  re- 
ceived, or  for  its  value  or  equivalent  in 
money  in  case  the  plaintiff  asserts  title  to 
the  thing  received,  or  has  converted  it  to 
his  own  use." 

In  Hess  v.  Deppen,  125  Ky.  424,  101  S. 
W.  362,  15  Ann.  Gas.  670,  it  is  held  that 
"when  a  judgment  is  reversed,  restitution 
must  be  made  of  all  .  .  .  received  under 
it;  but  no  further  liability  should  in  any 
case  be   imposed,"   and  citing   in  support 
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thereof  Sdmabel  r.  Waggoner,  118  Ky.  362, 
80  S.  W.  1125;  Mark  v,  Hyatt,  136  N.  Y. 
306,  18  L.R.A.  275,  31  N.  £.  1099;  Thomp- 
son V.  Reasoner,  122  Ind.  454,  7  L.R.A.  495, 
24  N.  £.  223 ;  Simpson  r.  Hornbeck,  3  Lans. 
53 ;  Bryan  y.  Congdon,  29  €.  C.  A.  670,  57 
XT.  S.  App.  505,  86  Fed.  221;  Fishery.  Lang- 
bein,  62  How.  Pr.  238;  Chapman  y.  Dyett, 
11  Wend.  31,  25  Am.  Dec.  508;  Hayden  y. 
Shed,  11  Mass.  600;  Peek  y.  McLean,  supra; 
3  Cyc.  470;  Enc.  PI.  A  Pr.  and  cases  cited. 

Section  5176,  Revised  Laws  1910,  reads: 
^If  any  judgment  or  judgments,  ii\  satisfac- 
tion of  which  any  lands  or  tenements  are 
sold,  shall  at  any  time  thereafter  be  re- 
versed, such  reversal  shall  not  defeat  or 
affect  the  title  of  the  purchaser  or  pur- 
chasers; but  in  such  cases,  restitution  shall 
be  made,  by  the  judgment  creditors,  of  the 
money,  for  which  such  lands  or  tenements 
were  sold,  with  lawful  interest  from  the  day 
of  sale." 

While  this  section  (5176)  relates  exclu- 
sively to  land,  we  think  it  clearly  indicates 
the  view  of  the  lawmakers  of  this  state  as 
to  what  restitution  shall  be  made  where 
sales  are  made  under  erroneous  judgments 
that  are  reversed,  and  is  persuasive  of  the 
view  herein  expressed. 

In  Peck  V.  McLean,  supra,  It  is  held :  ''It 
may  seem  a  hardship  to  the  defendant  in 
such  a  judgment  that  under  it  his  property 
may  be  sold  for  greatly  less  than  its  value, 
and  his  right  of  reetituticm  be  limited  to 
what  came  into  the  hands  of  the  plaintiff. 
But  such  hardship,  when  it  occurs,  will  gen- 
erally, if  not  always,  be  the  result  of  his 
own  acts*  If,  by  failing  to  appeal,  or  to 
obtain  a  supersedeas  on  an  appeal,  he  per- 
mits the  judgment  to  remain  in  force  and 
enforceable,  he  can  hardly  complain  that  the 
other  party  proceeds  to  enforce  it." 

The  plaintUf  to  support  the  judgment  ren- 
dered, cites  a  great  array  of  authorities, 


but  a  careful  examination  of  the  same  shows 
that  said  authorities  are  not  in  point  and 
do  not  tend  to  sustain  the  judgment  ren- 
dered, for  the  reason  that  said  authorities 
simply  declare  the  law  to  be  that  where  a 
sale  is  made  under  an  erroneous  judgment, 
the  party  whose  property  is  sold  is  entitled 
to  restitution;  but  do  not  hold  that  the 
restitution  shall  be  other  than  that  received 
by  the  plaintiff. 

We  are  further  of  the  opinion  that,  under 
the  liberal  rules  of  pleading  in  this  state, 
though  the  pleader  designates  the  action  as 
one  of  conversion,  we  think  sufficient  facts 
are  stated  in  the  petition  to  entitle  the 
plaintiff  to  recover  as  restitution  for  the 
erroneous  sale  the  amount  realised  at  such 
sale  and  interest  thereon, — ^if  in  fact  the  de- 
fendant received  the  same.  But  whether  the 
plaintiff  in  the  said  cause  of  action  of  Ladd 
y.  State  Nat.  Bank  received  the  proceeds  of 
the  sale  is  disputed,  and  is  therefore  a  ques- 
tion for  a  jury. 

The  execution  of  the  supersedeas  bond 
after  the  tale  of  the  property,  after  the 
judgment  of  the  court  in  said  case  of  Ladd 
y.  Ardmore  State  Bank  had  been  carried 
into  effect,  was  a  nullity. 

The  overruling  the  motion  for  a  new' trial 
based  upon  the  erroneous  action  of  the  court 
in  directing  a  verdict  for  the  plaintiff  for 
the  value  of  the  property  sold  under  said 
erroneous  sale  at  the  time  the  same  was 
sold,  which  was  duly  excepted  to,  was  re- 
versible error. 

This  cause  should  be  reversed  and  re- 
manded. 

Per  Curiam: 

Adopted  in  whole. 

Petitian  for  rehearing  denied  January  30, 
1917. 


Annotatioii-— MeMore  of  rettitntioii  wlien  propertjr  i 
ment  or  order  subsequently  reversed  without 
or  slay. 


sold  under  a  judg- 
supersedeas 


From  the  cases  cited  infra,  it  appears 
that  the  courts  are  not  in  harmony  on 
the  question  whether  the  amount  recov- 
erable by  the  judgment  debtor,  where  the 
judgment  has  been  reversed  after  his 
property  has  been  sold  under  the  judg- 
ment while  it  was  subsisting,  is  the 
amount  for  which  the  property  was  sold 
or  the  actual  value  of  the  property. 
Most  writers  say  that  the  great  weight 
of  authority  supports  the  rule  that  the 
sale  price  governs,  but  it  appears  that 
their  statements  are  based  upon  cases  in 
which  the  question  was  not  before  the 
L,R.A.1917C. 


court,  cases  controlled  by  statutes,  and 
dicta  in  various  forms.  If  the  discussion 
is  limited  to  cases  in  which  the  point  was 
actually  before  the  court,  very  little  au- 
thority can  be  found  against  permitting 
a  recovery  of  the  real  value  of  the  prop- 
erty, and  several  favorable  decisions  may 
be  cited. 

That  a  recovery  of  the  property  itself 
is  impossible  or  unsought  must  be  here 
assumed,  and  cases  in  which  there  was 
no  sale  of  the  property,  but  a  definite 
amount  of  money  paid  on  the  judgment 
that  has  been  reversed,  are  excluded,  for 


1180 


ANNOTATION— JUDICIAL  SALE— MEASURE  OF  RESTITUTION. 


the  reason  that  in  all  such  cases  the 
amount  of  restitution  is  definitely  fixed 
by  the  amount  so  paid. 

Courts  appear  to  be  unanimous  upon 
the  proposition  that  if  no  supersedeas  is 
asked  or  granted,  and  property  is  sold 
under  a  judgment  or  order  that  is  later 


reversed,  the  owner  may  recover  from 
the  judgment  creditor  who  has  received 
the  proceeds  the  amount  he  has  so  re- 
ceived, which  is  usually  the  sale  price  * 
of  the  property,  with  interest  *  thereon 
from  the  date  of  its  receipt.  Some  courts 
make  that  the  limit  of  recovery,'  and, 


1  See  oases  cited  under  notes  3,  7  and  8, 
infra. 

On  the  refusal  to  restore  money  or  prop- 
erty secured  under  judgment  subsequently 
reversed  or  set  aside,  as  contempt,  see  note 
in  39  L.R.A.(N.S.)  1100. 

«  Crocker  V.  Clements  (1853)  23  Ala.  296; 
McCracken  v.  Paul  (1898)  65  Ark.  553,  67 
Am.  St.  Rep.  948,  47  S.  W.  854;  Piatt  v. 
Withington  (1890)  26  Abb.  N.  C.  103,  19 
N.  Y.  Civ.  Proc  Rep.  387,  11  N.  Y.  Supp. 
824. 

SGoodyer  v.  Junoe  (1610)  Yelv.  179,  80 
Eng.  Reprint,  119,  dictum,  same  case  in 
(1610)  Cro.  Jac.  246,  79  Eng.  Reprint,  211 
(where  the  property  itself  was  restored); 
Hess  v.  Deppen  (1907)  125  Ky.  424,  101  S. 
W.  362,  15  Ann.  Cas.  670  (overruling  earlier 
Kentucky  cases,  cited  under  note  8,  infra) ; 
Peck  V.  McLean  (1886)  36  Minn.  228,  1  Am. 
St.  Rep.  666,  30  N.  W.  759. 

In  McCracken  v.  Paul  (1898)  65  Ark.  653, 
67  Am.  St.  Rep.  948,  47  S.  W.  854,  the  court 
stated  the  inile  abstractly,  the  point  not 
being  directly  before  the  court,  citing  Free- 
man on  Judgments,  §  482,  as  follows: 
**Plaintiff  purchasing  at  his  execution  sale, 
on  reversal  of  the  judgment  under  which 
the  sale  is  made,  is  entitled  to  the  benefits 
of  the  order  of  restitution,  so  that  he  may 
restore  the  property  in  specie,  if  he  can.  If 
he  cannot,  he  is  responsible  to  the  defendant 
for  its  loss.  If  the  property  is  purchased  by 
a  third  person,  the  measure  of  damages  is 
the  price  it  brought  at  the  sale,  and  interest, 
and  if  the  defendant  is  the  purchaser,  there 
is  no  recovery  against  plaintiff,  except  for 
money  paid,  because  the  defendant  has 
what  he  claims." 

In  Hess  v.  Deppen  (1907)  125  Ky.  424, 
101  S.  W.  362,  15  Ann.  Cas.  670,  the  court 
said:  "The  fact  that  no  precedent  can  be 
found  for  a  greater  liability  in  the  entire 
history  of  the  courts  of  England  is  potent 
evidence  that  at  common  law  a  greater  lia- 
bility did  not  exist.  Were  the  rule  other- 
wise, there  would  be  no  need  for  the  appellee 
«ver  to  supersede  a  judgment  to  prevent  the 
sacrifice  oi  his  property  where  the  appellee 
is  solvent;  but  in  all  cases  he  might  let  the 
law  take  its  course,  assured  that  in  any 
event  he  would  suffer  no  loss,  and,  if  suc- 
cessful on  the  appeal,  might  punish  his  ad- 
versary with  great  loss.  Such  a  rule  would 
have  a  tendency  to  prolong  and  to  produce 
litigation,  and  it  would  make  the  enforce- 
ment of  judgments  which  are  not  supersed- 
ed so  hazardous  as  to  destroy  that  respect 
for  them  which  public  policy  requires." 

In  Peck  V.  McLean  (Minn.)  supra,  the 
reasons  for  the  holding  were  given  as  fol- 
lows: "There  is  some  variance  in  the  au- 
thorities on  the  question  whether  a  defend- 
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ant  in  an  erroneous  judgment  may,  after  its 
reversal,  recover  the  full  value  of  his  prop- 
erty sold  on  an  execution  upon  t^e  erro- 
neous judgment  before  its  reversal,  or  only 
so  much  as  the  plaintiff  has  realized  upom 
the  execution.  It  seems  to  us  that  the  de- 
cisions holding  the  latter  are  more  in  ac- 
cordance with  principle,  for  the  erroneous 
judgment  is  valid  until  reversed.  It  is  the 
act  of  the  court,  and  the  party  may,  until 
reversal,  justify  under  a  regular  execution 
upon  it.  Bank  of  United  States  v.  Bank  of 
Washington  (1832)  6  Pet.  (U.  S.)  8,  8  L. 
ed.  299.  This  is  the  generally  recognized 
rule.  After  a  reversal,  the  plaintiff  is  bound 
to  make  restitution;  that  is,  to  return  to 
the  defendant  whatever  he  got  by  means  of 
the  judgment,  but  he  cannot  be  treated  as 
a  wrongdoer  for  causing  execution  to  issue, 
and  the  defendant's  property  to  be  levied 
on  and  sold.  It  protects  him  while  it  re- 
mains in  force.  It  may  seem  a  hardship  to 
the  defendant  in  such  a  judgment  that  under 
it  his  property  may  be  sold  for  greatly  less 
than  its  value,  and  his  right  of  restitution 
be  limited  to  what  came  into  the  hands  of 
the  plaintiff.  But  such  hardship,  when  it 
occurs,  will  generally,  if  not  always,  be  the 
result  of  his  own  acts.  If,  by  failing  to 
appeal,  or  to  obtain  a  supersedeas  on  an 
appeal,  he  permits  the  judgment  to  remain 
in  force  and  enforceable,  he  can  hardly 
complain  that  the  other  party  proceeds  to 
enforce  it.  To  entitle  the  defendant  to  res- 
titution, it  must  appear  that  the  money  has 
been  paid  to  the  plaintiff." 

In  Gay  v.  Smith  (1868)  36  N.  H.  435,  the 
court  expressly  stated,  in  holding  that  on  a 
writ  of  restitution  no  inquiry  coujd  be 
made  as  to  the  value  of  the  property^  sold, 
that  it  was  not  necessary  to  decide  whether 
the  value  of  the  property  could  be  collected 
in  an  action  of  treroass;  and  in  Gay  v. 
Smith  (1859)  38  K.  H.  171,  which  was  an 
action  of  trespass,  it  was  held  that  the  sat- 
isfaction of  plaintiff's  claim  on  a  former 
action  barred  his  right  to  maintain  his  ac- 
tion. In  the  latter  decision  the  court  indi- 
cated, however,  its  opinion  that  the  action 
of  trespass  could  not  have  been  maintained 
even  though  there  had  been  no  prior  action. 

And  under  a  statutory  provision  it  has 
been  held  that  if  the  judgment  of  a  justice 
of  the  peace  upon  which  an  attachment  is 
issued  and  property  sold  is  later  reversed 
for  irregularities,  but  is  not  void  ab  initio, 
the  owner  of  the  property  cannot  maintain 
an  action  against  the  judgment  creditor  for 
conversion  for  the  value  of  the  property,  but 
that  he  could  have  had  an  order  of  restitu- 
tion for  the  money  collected  on  the  sale. 
Kissoch  V.  Grant  (1861)  34  Barb.  (N.  Y.) 
144. 
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like  the  court  in  State  Nat.  Bank  v. 
Ladd,  ante,  1176,  regard  any  further  loss 
of  the  judgement  debtor  as  they  would  re- 
gard an  injury  done  to  property  under 
an  order  or  judgment  that  is  later  re- 
versed.* If  this  premise  is  correct,  that 
is,  if  the  difference  between  the  real 
value  of  the  property  at  the  time  of  the 
sale  and  the  sale  price  is  to  be  regarded 
as  if  it  were  an  injury  to  the  property, 
the  position  that  it  cannot  be  recovered 
is  fortified  by  practically  all  authorities.* 


Unless  this  premise  is  conceded,  however, 
the  authorities  supporting  the  conclusion, 
in  the  absence  of  a  statute,  are  exceed- 
ingly limited  in  number.* 

There  are  many  cases  in  which  it  has 
been  held  that  the  money  received  by  a 
judgment  creditor  on  execution  or  judi- 
cial sale  of  the  judgment  debtor's  prop- 
erty-r-that  is  the  sale  price — may  be  re- 
covered back  by  the  judgment  debtor 
after  the  judgment  has  been  reversed  on 
appeal.'    But  none  of  these  cases  are  au- 


The  holding  in  Day  v.  Bach  (1881)  87 
N.  Y.  56,  was  also  controlled  by  statute. 
The  property  attached  had  been  nearly  all 
sold  by  the  sheriff  as  perishable,  and  upon 
reversal  of  the  judgment  refusing  to  vacate 
the  writ  what  remained  unsold  and  the 
money  for  what  had  been  sold  were  given  by 
him  to  the  judgment  debtor,  who  later 
brought  action  against  the  judgment  cred- 
itor for  damages.  It  was  held  that  the  ac- 
tion could  not  be  maintained. 

Likewise  the  decision  in  Haebler  ▼.  Myers 
(1892)  132  N.  T.  363,  15  L.R.A.  588,  28  Am. 
St.  Rep.  689,  30  N.  E.  963,  is  controlled  by 
statute,  and  does  not  pass  upon  the  measure 
of  restitution,  but  rather  upon  the  statu- 
tory means  of  obtaining  it. 

The  Ohio  cases,  McGuire  v.  Ely  (1834) 
Wright  (Ohio)  620;  McBride  v.  Longworth 
(1863)  14  Ohio  8t.  849,  84  Am.  Dec.  383; 
and  Bickett  v.  Gamer  (1876)  31  Ohio  gt. 
28,  sometimes  cited  to  this  proposition,  were 
controlled  by  a  local  statute,  which  reads: 
"'That  if  any  judgment  or  judgments,  in 
satisfaction  of  which  any  lands  or  tene- 
ments belonging  to  the  party,  hath  or  shall 
be  sold,  shall  at  any  time  thereafter  be  re- 
versed, such  reversal  shall  not  affect  or  de- 
feat the  title  of  the  purchaser  or  purchas- 
ers; but,  in  such  case,  restitution  shall  be 
made  of  the  moneys  by  the  judgment  cred- 
itor, for  which  such  lands  or  tenements  were 
sold,  with  lawful  interest  from  the  day  of 
sale.'    Swan's  Stat.  1841,  n.  479." 

The  holdings  in  Renaud  v.  Denis  (1901) 
Rap.  Jud.  Quebec  23  O.  8.  16,  and  in  Wat- 
erous  Engine  Works  Co.  v.  Banque  d'Hoch- 
elaga  (1902)  Rap.  Jud.  Quebec  12  B.  R.  258, 
were  controlled  by  statute. 

In  Robertson  v.  Miller  (1904)  8  N.  B.  Eq. 
Rep.  78,  25  Can.  L.  T.  Occ.  N.  76  (abstract) 
it  was  held  that  the  sale  price,  and  not  the 
real  value  of  the  property,  is  collectable. 
Whether  the  decision  is  controlled  by  stat- 
ute or  based  upon  the  common  law  does  not 
appear. 

4  There  is  a  distinction  between  restitu- 
tion by  the  judgment  creditor  after  the 
judgment  is  reversed,  and  liability  in  tort 
for  injury  to  property  done  in  executing  a 
judgment  or  order  which  is  later  reversed. 
See  note  to  Bridges  v.  McAllister,  45  L.R.A. 
800,  supplemented  by  note  to  Porter  v 
Small,  40  L.R.A.(N.S.)  1197.  Also  see  text 
and  note  5,  infra. 

*  This  statement,  of  course,  assumes  that 
the  judgment  was  reversed  for  error,  and 
was  not  void  ab  initio  for  lack  of  jurisdic- 
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tion.  This  question  is  not  within  the  scope 
of  this  annotation. 

See  cases  cited  in  notes  in  45  L.R.A.  800, 
and  40  L.R.A.(N.S.)  1197. 

9  See  cases  cited  under  note  3,  supra. 

Some  of  the  courts  that  hold  to  the 
theory  that  the  real  value  of  the  property 
may  be  recovered  seem  to  concede  this  point 
(see  quotations  under  note  8,  infra,  and  ob- 
serve that  the  Kentucky  court  has  over- 
ruled its  earlier  decisions  on  the  grotind  that 
tlie  judgment  protects  the  creditor  from  lia- 
bility for  damages).  Whether  they  mean  to 
actually  concede  the  point  in  all  cases  is 
problematical.  For  example,  the  court  in 
Smith  V.  Zent  (see  statement  of  this  case 
under  note  8,  infra)  appears  to  base  its  de- 
cision upon  the  theory  that  damages  may 
be  recovered,  yet  the  same  court  in  Thomp- 
son V.  Reasoner  (1890)  122  lad.  454,  7 
L.R.A.  495,  24  N.  JE,  223,  in  holding  that  no 
recovery  can  be  had  for  Injuries  resulting 
to  the  property  beeause  the  subsisting  judg- 
ment protects  the  judgment  creditor,  cites 
Smith  V.  Zent  with  apparent  approval.  This 
would  indicate  that  this  court  regards  the 
recovery  of  the  value  of  the  property  when 
sold  as  the  measure  of  restitution  rather 
than  as  damages  for  tort.  See  further  dis- 
cussion in  text  and  in  note  11,  infra. 

7Anony«ous  (1579)  3  Dyer,  363a,  78 
£ng.  Reprint,  816  (the  prop^y  restored); 
Eyre  v.  Woodfine  (1590)  Cro.  Elis.  pt.  1,  p. 
278,  78  £ag.  Reprint,  533  (the  property  re- 
stored);  Williams  v.  Simmons  (1853)  22 
Ala.  425,  second  appeal  in  (1855)  27  Ala. 
507;  Crocker  v.  Clements  (1853)  23  Ala. 
296;  Field  v.  Anderson  (1882)  103  DL  403, 
reversing  (1880)  6  111.  App.  307;  Major  v. 
Collins  (1885)  17  Rl.  App.  239;  Mc Waters 
V.  Smith  (1873)  25  La.  Ann.  515;  Kennedy 
V.  Duncklee  (1854)  1  Gray  (Mass.)  65,  dic- 
tum; Shields  v.  Powers  (1860)  29  Mo.  315, 
dictum;  Jones  v.  Hart  (1875)  60  Mo.  362; 
dictum;  Jenkins  v.  State  (1000)  60  Neb. 
205,  82  N.  W.  622;  Woodcock  v.  Bennct 
(1823)  1  Cow.  (N.  Y.)  711;  Simpson  v. 
Hornbeek  (1870)  3  Lans.  (N.  Y.)  53,  dic- 
tum; Bickerstaff  v.  Dellinger  (1809)  5  N. 
C.  (1  Murph.)  272;  Metschen  v.  Grant  Coun- 
ty (1899)  36  Or.  117,  58  Pac.  80;  Fleming  v. 
Riddick  (1848)  5  Gratt.  (Va.)  272,  50  Am. 
Dec.  119;  Sturm  v.  Fleming  (1888)  31  W. 
Va.  701,  8  S.  E.  203. 

In  a  few  cases  the  statement  is  made 
that  he  may  recover  "what  he  has  lost." 
Delano  v.  Wilde  (1858)  11  Gray  (Mass.) 
17,  71  Am.  Dec.  687,  dictum;  Chicago  Herald 
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thority  either  for  or  against  the  proposi- 
tion that  the  actual  value  of  the  prop- 
erty may  be  recovered  in  case  the  judg- 
ment creditor  does  not  have  the  property 
so  that  it  may  be  restored,  for  the  reason 
that  the  question  was  not  raised,  and  the 


court  was  deciding  between  a  recovery 
and  no  recovery,  or  in  some  cases  it  was 
deciding  whether  the  property  itself 
could  be  recovered,  which  questions  are 
not  within  the  scope  of  this  note. 


Co.  Y.  Bryan  (1906)  195  Mo.  690,  92  S.  W. 
906,  6  Ann.  Cae.  751. 

A  judgment  creditor  who  has  received  on 
execution  or  judicial  sale  of  the  judgment 
debtor's  property  money  as  payment  or  part 
payment  of  the  judgment  debt  will  be  com- 
pelled to  make  restitution  of  the  amount 
so  received,  on  reversal  of  the  judgment,  — 

— ^where  the  judgment  consisted  of  a  de- 
cree of  the  court  of  probate  against  his 
principal,  he  being  the  surety  on  an  admin- 
istrator's bond,  and  the  judgment  creditor 
was  the  administrator  de  bonis  non  of  a  sol- 
vent estate,  and  had  distributed  the  money 
among  the  distributees,  some  of  whom  were 
insolvent  and  some  were  nonresidents  of  the 
state,  Williams  v.  Simmons  (1853)  22  Ala. 
425,  second  appeal  in  (1855)  27  Ahi.  507; 

— where  the  creditor  who  received  the 
money  was  a  feme  sole,  and  the  suit  was 
against  her  and  the  man  whom  she  later 
married,  Crocker  v.  Clements  (1853)  23  Ala. 
296. 

That  these  cases  are  not  in  point  against 
the  proposition  that  the  value  of  the  prop- 
erty may  be  recovered  is  clearly  pointed  out 
by  the  court  in  Smith  v.  Zent  (1882)  83 
Ind.  86,  43  Am.  Rep.  61,  separate  appeal  in 
(1882)  83  Ind.  442,  where  that  rule  is  sup- 

Sorted.  It  said:  "The  appellee  insists  that 
lartin  v.  Woodruff  (1850)  2  Ind.  237,  where 
it  was  held  that  a  similar  instruction  was 
not  erroneous,  is  decisive  of  this  question. 
That  case  was  unlike  this  one.  It  was  an 
action  of  assumpsit  for  money  had  and  re- 
ceived. If  the  plaintiff  is  content  to  take 
the  money  for  which  his  property  sells,  cer- 
tainly a  defendant  cannot  complain  of  an 
instruction  which  requires  him  to  refund  it. 
A  plaintiff,  however,  in  an  action  like  this, 
may  justly  complain  of  such  instruction, 
since  he  is  not  compelled  to  accept  such  com- 

gensation  for  his  loss.    The  case  is  in  entire 
armony  with  our  conclusion." 

In  Parker  v.  Anderson  (1827)  6  T.  B. 
Mon.  (Ky.)  445,  the  court,  in  holding  that 
the  title  of  the  purchaser  at  a  judicial  sale, 
no  matter  if  he  is  the  judgment  creditor,  is 
not  affected  by  a  later  reversal  of  the  order 
to  sell,  stated  that  under  proper  procedure 
the  person  prejudiced  is  entitled  to  the  pro- 
ceeds of  the  estate  sold,  and  that  it  would 
be  competent  for  a  court  to  compel  restitu- 
tion. The  Kentucky  courts  have,  however, 
held  to  the  rule  that  the  value  of  the  prop- 
erty may  be  recovered,  but  their  later  cases 
hold  to  the  rule  of  the  sale  price.  See  note 
3|  supra. 

That  these  cases  are  not  in  point  on  the 
question  of  measure  of  restitution  is  clear- 
ly pointed  out  by  the  court  in  Hays  v.  Grif- 
fith (1887)  86  Ky.  375,  3  S.  W.  431.  where 
it  was  held  that  the  execution  debtor  could 
recover  the  value  of  the  property  at  the 
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time  of  the  sale,  with  interest;  the  court 
said:  "We  have  been  referred  to  cases 
where  the  amount  of  recovery  has  been 
confined  to  the  price  the  property  brought 
under  the  judgment,  with  the  interest;  but 
those  are  cases,  or  the  majority  of  them,  in 
which  the  officer  has  sold  property  under  an 
erroneous  judgment  that  had  been  reversed, 
when  he  had  not  parted  with  the  proceeds. 
In  such  cases  the  ofiScer  could  only  be  liable 
for  the  amount  realized,  and  in  the  other 
cases  cited  there  was  no  question  made  as 
to  the  right  of  the  injured  party  to  recover 
more  than  the  purchase  money  and  interest, 
or,  in  other  words,  that  where  the  property 
has  been  sold,  restitution  may  be  had  in 
money.  That  the  owner  of  land  thus  im- 
properly sold  may  be  restored  the  money 
for  which  it  was  sold  is  evident,  but  can  he 
decline  tiiat  and  claim  its  value,  and  if  so, 
when  is  that  valuation  to  be  made?"  This 
decision  has  been  overruled  (see  note  3,  su- 
pra) but  that  does  not  affect  the  value  of 
this  statement  for  the  purpose  for  which 
it  is  here  quoted. 

In  Metschan  v.  Grant  County  (1899)  36 
Or.  117,  58  Pac.  80,  the  court  said:  ''A  ques- 
tion is  suggested  in  the  plaintiff's  brief  as 
to  whether  the  defendant  must  account  for 
the  actual  value  of  the  property  sold,  or 
only  for  the  sum  which  it  brought  at  the 
sale,  with  interest  added.  But  it  cannot 
properly  be  determined  on  a  demurrer  to  the 
complamt,  because,  under  either  view,  the 
complaint  states  a  cause  of  action." 

In  Cassell  v.  Cooke  (1822)  8  Serg.  &  R. 
(Pa.)  296,  the  property  was  sold  on  execu- 
tion for  $100,  subject  to  a  purchase  money 
lien  of  $51,493.35,  with  interest  thereon,  and 
only  the  $100  was  paid.  After  the  reversal 
of  the  judgment  on  order  of  restitution  for 
the  amount  of  $51,593.35  with  interest  was 
asked.  The  court,  on  refusing  to  grant  such 
an  absurd  prayer,  held  that  no  more  could 
be  recovered  than  had  been  received  by  the 
judgment  creditor.  Clearly,  this  case  is  not 
authority  against  the  proposition  that  the 
judgment  creditor  must  restore  the  property 
or  its  value,  but  it  has  sometimes  been  so 
cited  erroneously. 

In  Twogood  V.  Franklin  (1869)  27  Iowa, 
239,  the  proceeding  was  to  recover  the  land, 
annul  the  sheriff's  deed,  etc.,  and  it  was 
merely  held  that  the  attorney  of  the  execu- 
tion creditor  who  purchased  at  the  sale  was 
not  a  bona  fide  purchaser  within  the  mean- 
ing of  a  statute  which  read  as  follows: 
"  'Property  acquired  by  a  bona  fide  purchas- 
er under  a  judgment  subsequently  reversed 
shall  not  be  affected  by  such  reversal.'  .  .  . 
'If,  by  the  decision  of  the  supreme  oonrt» 
the  appellant  becomes  entitled  to  a  restora- 
tion of  any  part  of  the  money  or  property 
taken  from  him  by  means  of  such  judgment 
or  order,  either  the  supreme  court  or  dis* 
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On  the  other  hand^  it  has  been  held  |  reversed  may  be  recovered  from  the 
that  the  value  of  property  sold  under  a  i  judgment  creditor  who  has  received  the 
judgment  or  order  that  is  subsequently  )  money,'  or  bought  the  property  at  the 

or  order,  so  far  as  such  restitution  is  con- 
sistent with  protection  of  a  purchaser  of 
property  at  a  sale  ordered  by  the  judgment, 
or  had  under  process  issued  upon  the  judg- 
ment, on  the  appeal  from  which  the  proceed- 
ings were  not  stayed;  and  for  relief  in  such 
cases  the  appellant  may  have  his  action 
against  the  respondent  enforcing  the  judg- 
ment for  the  proceeds  of  the  sale  of  the 
property,  after  deducting  therefrom  the  ex- 
penses of  the  sale.  When  it  appears  to  the 
appellate  court  that  the  appeal  was  made 
for  delay,  it  may  add  to  the  cost  such  dam- 
ages as  may  be  just/'  In  this  case  only  the 
decree  of  foreclosure  was  reversed,  leaving 
the  substantive  judgment  and  the  debt  un- 
disturbed, and  it  was  held  that  this  might 
be  used  as  an  offset  against  plaintiff's  claim. 

S  Smith  V.  Zent  (1882)  83  Ind.  86,  43  Am. 
Rep.  61,  separate  appeai  in  (1882)  83  Ind. 
442;  Hays  v.  Griffith  (1887)  85  Ky.  375,  3 
S.  W.  431,  11  S.  W.  306;  Maynard  v.  May 
(1894)  16  Ky.  L.  Rep.  600,  25  S.  W.  819 
(see  Hess  v.  Deppen,  note  3,  supra,  over- 
ruling Hays  V.  Griffith);  Fush  v.  Egan 
(1896)  48  La.  Ann.  60,  19  So.  108;  Thomp- 
son v.  Thompson  (1793)  1  N.  J.  L.  159. 

The  reason  given  in  Smith  v.  Zent  (Ind.) 
supra,  for  the  holding,  is  that  the  execution 
deiendant  is  entitled  to  recover  all  he  has 
lost  and  the  property  may  be  worth  more 
than  the  sale  price. 

The  reasoning  underlying  Hays  v.  Griffith 
(1887)  85  Ky.  375,  3  S.  W.  431,  is  stated 
by  the  court  as  follows:  *'When  money  has 
been  collected  under  an  erroneous  judgment 
that  has  been  reversed,  the  party  obtaining 
it  may  be  required  to  pay  back  the  money 
by  a  rule  to  do  so,  or  a  restitution  of  the 
property,  if  not  sold,  may  be  required  in  the 
same  manner;  but  the  proper  remedy,  where 
the  land  or  personalty  of  the  party  has  been 
sold,  and  a  recovery  of  its  value  is  denied, 
is  to  bring  an  action  for  damages,  alleging 
such  facts  as  will  show  that  the  plaintiff 
is  entitled,  by  reason  of  the  reversal,  to 
what  he  has  been  deprived  of  by  the  erro- 
neous judgment.  As  this  court  intimated 
when  this  case  was  here  on  a  former  appeal, 
the  appellee  might  proceed  by  rule  or  by  a 
supplemental  pleading  to  recover  what  she 
was  entitled  to,  we  will  treat  the  proceedings 
below  as  an  action  to  recover  damages  for 
the  wrong,  as  all  the  parties  are  before  the 
court,  and  seem  to  have  made  no  question 
as  to  the  mode  of  proceeding.  The  question 
of  more  difficulty  than  any  other  in  this 
case  is  as  to  the  time  at  which  appellee's 
land  should  have  been  valued  in  estimating 
the  damages,  whether  at  the  date  of  the 
reversal  or  when  the  order  of  reference  was 
made  to  the  commissioner  to  take  proof  of 
value,  or  at  the  time  of  the  sale  of  the  land 
by  the  commissioner  under  the  erroneous 
judgment.  It  is  insisted  by  counsel  for  the 
appellants  that  the  only  criterion  of  re- 
covery is  the  amount  for  which  the  land 
sold  with  the  interest,  as  the  error  oommit- 


trict  court  may  direct  execution  or  writ  of 
restitution  to  issue  for  the  purpose  of  re- 
storing to  such  appellant  his  property  or  the 
value  thereof.*  "  And  in  Zimmerman  v.  Na- 
tional Bank  (1881)  56  Iowa,  133,  8  N.  W. 
807,  the  court,  in  holding  that  the  execution 
debtor  was  entitled  to  recover  the  value  of 
his  property  under  statute,  said:  "Under 
the  common-law  form  of  procedure  this  ac- 
tion would  have  been  assumpsit,  upon  the 
implied  promise  to  pay  the  reasonable  value 
of  the  property  taken,  or  case,  for  the 
breach  of  the  legal  duty  to  make  restitution. 
In  neither  action  is  proof  of  demand  es- 
sential to  the  right  of  recovery." 

And  in  Munson  v.  Plummer  (1882)  58 
Iowa,  736,  13  N.  W.  71,  where  the  higher 
court  reduced  the  amount  of  the  judgment, 
but  did  not  reverse,  it  was  held  that  under 
this  statute  the  judgment  creditor  could  not 
be  compelled  to  keep  the  property  at  the 
amount  of  his  bid  and  pay  the  judgment 
debtor  the  difference  between  that  amount 
and  the  amount  of  the  judgment  as  reduced, 
nor  could  he  keep  the  property  against  the 
wishes  of  the  judgment  debtor,  but  that  he 
must  restore  it  to  the  latter  and  then  col- 
lect his  judgment. 

It  has  also  been  held  under  this  statute 
that  where  a  receiver  sold  stock  belonging 
to  an  insolvent  coneern  to  the  bank  that 
held  it  as  collateral  security  as  the  creditor 
who  under  a  judgment  had  the  prior  lien 
thereon,  the  attaching  creditors  could  not, 
after  a  reversal  of  the  judgment  in  favor  of 
the  bank's  prior  lien,  collect  from  the  bank 
the  amount  of  its  bid,  but  would  be  com- 
pelled to  aceept  the  stock  when  it  was  of- 
lered  by  the  hank,  the  stock  having  become 
worthless.  Ft.  Madison  Lumber  Co.  v.  Bata- 
vian  Bank  (1889)  77  Iowa,  393,  42  N.  W. 
931. 

Bui  under  similar  circumstances  the 
Nevada  court  held  that  the  statute  of  that 
state  which  provides  that,  "when  the  judg- 
ment or  order  is  reversed  or  modified,  the 
appellate  court  may  make  restitution  of  all 
property  and  rights  lost  by  the  erroneous 
judgment  or  order/'  does  not  apply,  so  that 
an  order  for  the  payment  of  the  amount  of 
the  reduction  by  the  judgment  creditor  is 
all  that  is  required.  Martin  v.  Victor  Mill 
ft  Min.  Co.  (1885)  19  Nev.  197,  9  Pac.  336. 

Under  a  statute,  it  was  held  in  Dowdell 
V.  Carpy  (1902)  137  Cal.  333,  70  Pac.  167. 
that  where  the  property  on  execution  sale 
has  passed  into  the  hands  of  a  third  person 
beyond  the  reach  of  the  execution  creditor, 
the  amount  of  the  recovery  must  be  limited 
to  the  proceeds  of  the  execution  sale  after 
deducting  therefrom  the  expenses  of  the 
sale.  The  court  admits,  however,  that  this 
rule  did  not  exist  in  that  state  except  by 
virtue  of  the  statute,  the  wording  of  which 
was:  "When  the  judgment  or  order  is  re- 
versed or  modified,  the  appellate  court  may 
make  complete  restitution  X)f  all  property 
and  rights  lost  by  the  erroneous  judgment 
L.R.A.1917C. 
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sale.  ^  It  is  logical  to  hold  that  the  judg- 
ment creditor  must  make  restitution  of 
the  property  or  its  equivalent|  as  a  meas- 
ure of  restitution,  and  the  sale  price  is 
often  not  its  equivalent.  There  would 
seem  to  be  no  great  hardship  in  compel- 
ling a  judgment  creditor  who  forces  a 
sale  pending  an  appeal  to  see  to  it  that 
the  property  brings  a  fair  price,  or  in  the 
alternative  buy  it  so  that  it  may  be  re- 
stored in  case  of  a  reversal.  The  cases 
of  tort  in  which  it  is  held  that  the  judg- 
ment protects  the  one  who  executed  the 
judgment  ^®  should  perhaps  be  limited 
to  protection  against  liability  for  injuries 
that  are  the  inevitable  result  of  executing 


the  court's  order  or  judgment.^^  The 
loss  measured  by  the  difference  between 
the  value  of  the  property  and  its  sale 
price  is  not  a  necessary  consequence  of 
the  order  to  sell,  and  in  almost  if  not  in 
every  case,  it  can  be  prevented  by  the 
judgment  creditor  who  forced  the  sale. 
But,  as  already  stated,"  the  ground  upon 
which  these  decisions  are  based  is  some- 
what doubtful.  If  these  courts  mean  to 
take  the  position  that  the  value  of  the 
property  may  be  recovered  as  the  meas- 
ure of  restitution,  in  lieu  of  the  property 
itself,  and  not  as  damages  their  position 
would  seem  to  be  unassailable. 


ted  was  that  of  the  court  below,  and  not 
the  plaintiffs  who  brought  the  action.  It  is 
plain  that  one  of  the  two  parties  must  suf- 
fer, and  the  party  who  asks  for  and  obtains 
the  erroneous  judgment  under  which  the 
property  of  another  is  seized  and  sold,  when 
it  was  not  subject  to  be  sold,  should  make 
compensation  for  the  loss.  It  is  true  he  has 
received  only  what  the  land  sold  for,  but  at 
the  same  time  he  has  been  the  means  of  de- 
priving the  owner  of  its  real  value."  But 
note  that  this  case  has  been  overruled  on 
the  ground  that  the  judgment  protects  the 
creditor  against  liability  for  damages. 

Interest  should  be  allowed  from  the  date 
of  sale  in  addition  to  the  value  of  the  prop- 
erty at  that  date.  Hays  v.  Griffith  (Ky.) 
supra;  Maynard  v.  May  (1894)  16  Ky.  L. 
Rep.  690,  25  S.  W.  819. 

»  Reynolds  v.  Hosmer  (1873)  46  Cal.  616, 
4  Mor.  Min.  Rep.  657;  Hays  v.  Cassell 
(1873)  70  111.  669;  Gould  v.  Sternberg 
(1889)  128  DL  510,  15  Am.  St.  Rep.  138,  21 
N.  E.  628. 

In  Gould  ▼.  Sternberg  (111.)  supra,  the 
action  was  in  ejectment  for  the  recovery  of 
the  property,  and  the  court  said :  "It  is  well 
settled  in  this  state  that  when  property  of 
a  defendant  has  been  sold  on  a  judgment, 
afterward  reversed,  to  a  party  to  such  judg- 
ment, the  defendant  can  recover  it  back.  If 
the  purchaser  be  a  third  party,  he  can  re- 
cover from  the  plaintiff  the  value  thereof, 
but  the  title  to  the  property,  in  that  case, 
is  unaffected  by  the  reversal. 


)» 


10  On  liability  for  tort  in  doing  aets  au- 
thorized by  a  subsisting  judgment  which  is 
afterwards  reversed,  see  note  in  46  L.R.A. 
800,  supplemented  by  note  in  40  L.R.A. 
(N.S.)  1197. 

11  For  example,  in  Thompson  v.  Reasono- 
(1890)  122  Ind.  454,  7  L.R.A.  495,  24  N.  E. 
223,  cited  by  the  court  in  State  Nat.  Baitk 
V.  Lado,  ante,  1178,  and  apparently  relied 
upon,  the  holding  was  that  **an  action  sound- 
ing in  tort  cannot  be  maintained  to  recover 
damages  for  injuries  resulting  to  lands  by 
reason  o|  the  casting  of  surface  water  there- 
on through  a  drain  which  was  constructed 
in  good  faith  in  accordance  with  a  judgment 
of  a  court  having  jurisdiction  of  the  parties 
and  subject-matter,  although  such  judgment 
has  been  subsequently  reversed  on  appeal 
for  error,  no  stay  of  proceedings  pending  tiie 
appeal  having  been  obtained."  It  will  hard- 
ly be  contended  that  the  judgment  would 
have  protected  the  one  who  executed  it  if 
all  the  injury  had  been  caused  by  the  care- 
less manner  in  which  it  was  executed,  but 
as  the  facts  stood  the  injury  was  inherent 
in  the  execution  of  the  order;  and  it  may 
be  well  to  observe  that  the  court  did  not 
find  its  holding  inconsistent  with  its  earlier 
decision  that  the  value  of  the  property  may 
be  recovered  if  the  judgment  is  reversed  aft- 
er the  sale  thereof.     See  note  6,  supra. 

u  See  notes  6,  8  and  11,  supra. 

J.   W.   M. 


WASHINGTON  SUPREIMX:  COURT. 

(Department  No.  2.) 

KING   COUNTY,   Appt., 

V. 

ANNA  ANNAND  et  al., 

and 

SEATTLE    CEDAR    LUMBER    MANU- 

FACTURINO    COMPANY,    Respt. 

(—  Wash.  — ,  162  Pac.  27.) 

Damages  •*  eminent  domain  ^  cost  of 

alteration   before   taking. 

The  coat  of  raising  a  mill  2  feet  higher 
L.R.A.1917C. 


than  required  by  the  condemnation  of  a 
Aowage  right  to  a  7 -foot  level  may  be  re- 
covered in  subsequent  proceedings  to  se- 
cure the  right  to  raise  the  level  from  7  to 
9  feet,  although  the  owner,  forseeing  that 
the  8'foot  level  contemplated  by  the  govern- 
ment plans  would  ultimately  be  neeessary, 
had  at  onoe  raised  the  mill  to  that  he^^hl, 
and  therefore  the  new  taking  will  oauae  no 


Note.  —  For  right  to  recover  cost  of  al- 
teration made  iii  anticipation  of,  and  to 
prevent  or  reduee  damages  to  property 
from,  a  public  improvement,  se^  annota- 
tion following  this  caee,  po6t>  1189. 
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additional  injury,  wliere  the  cost  of  making 
the  2-foot  addition  as  part  of  the  altera- 
tion neee&fiitated  by  the  original  taking 
was  much  less  than  it  would  have  been 
had  the  work  been  done  as  a  separate  job. 
For  other  cases,  see  Damages,  IIL  I,  1,  «i» 
Dig.  1-52  N.  8. 

(December  29,  1916.) 

APP£AL  by  pkuntiff  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  favor  of  the  defendant  lumber  company 
and  from  an  order  denying  a  motion  for 
new  trial  in  condemnation  proceedings  to 
acquire  rights  of  way  and  the  right  to  flood 
property  necessary  for  a  canal  according 
to  plans  of  tiie  United  States  government. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  H.  liundin  and  S.  M. 
Brackett,  for  appellant: 

The  value  of  the  land  actually  taken  or 
damaged  by  the  proposed  improvement  is 
estimated  as  of  the  condition  of  the  prop- 
erty at  the  date  of  the  trial. 

Grays  Harbor  ft  P.  S.  R.  Co.  v.  Kaup- 
pinen/53  Wash.' 238,  101  Pac.  835;  Distler 
v.  Grays  Harbor  &  P.  S.  R.  Co.  76  Wash. 
391,  136  Pac.  364;  Enoch  v.  Spokane  Falls 
ft  N.  R.  Co.  6  Wash.  393,  33  Pac.  966; 
Grays  Harbor  Boom  Co.  v.  Lownsdale,  54 
Wash.  83,  102  Fae.  1041,  104  Pac.  267. 

Messrs.  Higgins  &  Hughes  and  Hynuui 
Zcttler,  for  respondent: 

A  private  citizen  whose  property  is  dam- 
aged is  entitled  to  full  and  complete  com* 
pensation  for  all  injury  sustained. 

Brown  v.  Seattle,  5  Wash.  36,  18  L.R.A. 
161,  31  Pac.  313,  32  Pac.  214;  1  Lewis, 
Em.  Dom.  §  360;  Re  New  York  ft  B.  Bridge, 
18  App.  Div.  8,  46  N.  Y.  Supp.  484;  St. 
Louis  V.  Brown,  155  Mo.  545,  56  S.  W. 
298;  Peck  v.  Chicago  R.  Co.  270  111.  34, 
110  N.  £.  414;  Chicago,  S.  F.  ft  C.  R.  Co. 
V.  McGrew,  104  Mo.  282,  15  S.  W.  931; 
Hay  V.  Long,  78  Wash.  616,  139  Pac.  761; 
Grays  Harbor  ft  P.  S.  R.  Co.  v.  Kauppinen, 
53  Wash.  238,  101  Pac.  835;  Distler  v 
Grays  Harbor  ft  P.  S.  R.  Co.  76  Wash.  391, 
136  Pac.  364. 

Holcomb,  J.,  delivered  the  opinion  of 
the  court: 

In  1895,  King  county,  in  accordance  with 
its  agreement  with  the  United  States  gov- 
ernment, in  aid  of  the  proposed  government 
canal  to  connect  Salmon  bay  with  Lake 
Washington  and  Lake  Union,  instituted  and 
prosecuted  to  final  judgment  three  certain 
condenmation  actions  against  shore  land- 
owners, paid  the  damages  awarded  therein, 
and  conveyed  to  the  government  of  the 
United  States  all  rights  thereby  secured. 


of  acquiring  a  differtat  rlglit  of  way 
through  a  different  strip  of  territory  and 
the  right  to  flood  adjacent  property  neces- 
sary for  the  Canal  '^according  to  the  exist- 
ing plaAis  of  tile  United  States  government." 
The  plans  and  speciflcations  for  the  canal 
which  had  been  officially  adopted  by  the 
government  call  for  raising  the  waters  ulti- 
mately to  a  height  of  9  feet  above  city 
datum  and  flooding  the  adjacent  property 
to  ihtkt  level.  In  two  of  the  cases  the  con- 
demnation judgment  appropriated  the  right 
to  flood  to  the  level  required  by  the  gov- 
ernment plans  which  were  made  a  part  of 
those  proceedings;  vias.,  9  feet  above  city 
datum.  In  one  of  those  actions.  King 
County  V.  Allen,  which  affected  the  prop- 
erty around  Salmon  bay,  including  respond- 
ent's property,  the  judgment  speciflcally  re- 
cited that  the  right  was  acquired  only  to 
bring  the  waters  up  to  a  level  of  7  feet 
above  city  datum.  The  right  to  raise  the 
waters  to  a  level  of  9  feet  above  city  datum 
was  disputed  by  these  property  ownera,  and 
the  government  desires  utlimatdy  to  raise 
the  waters  of  the  oanal  9  feet  above  city 
datum.  It  is  conceded  tiiat  the  oounty  ac< 
quired  the  right  to  raise  the  waters  of  the 
canal  at  any  time  to  the  level  of  7  feet 
above  city  datum.  To  put  the  controversy 
at  rest  as  to  the  difference  of  2  feet,  this 
action  was  brought  fay  order  of  the  board 
of  commissioners  of  King  county.  Upon 
the  trial,  the  court  held  as  to>  the  property 
involved  in  the  two  old  oaees,  that  King 
county  had  acquired  the  r^ht  to  flood  to 
9  feet  because  the  judgment  recited  that  the 
property  was  to  be  flooded  to  the  levels  of 
the  plans  adopted  by  the  government, 
which  plans  provided  for  bringing  the 
waters  up  to  9  feet.  As  to  the  property 
around  Salmon  bay  and  which  was  included 
in  the  third  suit,  the  qourt  held  that  the 
right  was  acquired  to  only  7  feet,  because 
tile  judgment  speciflcally  recited  that  the 
right  was  condemned  to  flood  to  that  ele- 
vation only,  and  it  therefore  impaneled  a 
jury  to  try  out  the  damages  for  raising 
the  water  the  additional  2  feet. 

Upon  the  question  of  the  damages  which 
would  be  caused  to  the  property  of  the  re- 
spondent by  tiie  proposed  improvement,  the 
trial  court,  over  the  objeeli(Hi  of  af^Uant, 
allowed  respondent  t»  introduee  testimony 
to  the  effect  that  in  January,  1915,  W.  H. 
McEwan,  an  officer  of  respondent  company, 
asked  Major  Cavanaugh,  United  States  en- 
gineer in  charge  of  tiie  construction  of  the 
canal  locks,  when  the  government  intended 
to  raise  the  watera  of  the  canal.  The  wit- 
ness testified  that  Major  Cavanaugh  replied 
that,  while  he  could  not  say  definitely,  there 
was  a  possibility  that  in  July,  1915,  the 


Each  of  those  actions  was  for  the  purpose    government  might  wish  to  raise  the  water 
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to  an  elevation  of  1  or  2  feet  above  city 
datum;  that  the  water  would  not  be  raised 
to  the  9  foot  level  until  December  lat,  or 
perhaps  later.  The  witness  testified  that 
the  water  raised  even  to  the  height  of  2  or 
3  feet  above  city  datum  would  have  caused 
a  shutdown  of  the  mill;  that  to  raise  the 
mill  without  a  shutdown  would  require 
several  months'  time;  that  Major  Gava- 
naugh,  when  asked  if  he  would  advise  re- 
spondent to  commence  raising  the  plant  at 
once,  stated  that  he  had  told  the  respond- 
ent the  facts,  and  that  respondent  must  use 
his  own  judgment,  and  refused  to  give  any 
advice  upon  the  subject;  that  prior  to  the 
formal  notice  of  February  12,  the  witness, 
in  company  with  Mr.  Hughes,  his  attorney, 
called  upon  Mr.  Evans,  deputy  prosecuting 
attorney  of  King  county,  who  informed 
them  that  he  had  been  working  upon  the 
preparation  of  the  present  condemnation 
suit,  and  that  he  had  tried  to  get  the  com- 
missioners to  employ  an  engineer  to  get 
the  levels  of  the  property,  to  discover  its 
then  condition;  that  the  witness  urged  that 
these  levels  be  taken  at  once,  before  any 
alterations  or  adjustments  were  made;  that 
Mr.  Evans  asked  respondent  to  delay  the 
proposed  change  for  a  week,  in  order  that 
he  might  again  try  to  have  the  commission- 
ers authorize  some  one  to  take  levels  upon 
existing  buildings;  that  the  respondent 
waited  a  week,  heard  nothing  from  Mr. 
Evans,  and  then  proceeded  to  raise  the 
shingle  kiln;  that  Mr.  Evans  at  this  con- 
ference gave  respondent  no  assurance  that 
respondent  would  be  protected  in  making 
any  changes  prior  to  the  date  of  the  trial. 
On  February  12,  1915,  respondent  gave  no- 
tice to  the  prosecuting  attorney  of  King 
county  that  it  would,  on  February  19,  1915, 
start  making  the  adjustment  occasioned  by 
the  raising  of  the  ,water  above  the  7-foot 
level.  It  was  stated  in  that  notice 
that  it  was  for  the  protection  of  the 
county,  BO  that  it  might  have  its  county 
engineer  and  other  appraisers  on  the 
ground  during  the  ensuing  week  to  check 
the  figures  of  the  lumber  company  either  aa 
to  the  cost  of  making  the  adjustments  it 
proposed,  or  the  necessity  therefor;  and  it 
was  stated  that  it  was  impossible  to  wait 
any  longer  than  the  above  date,  as  the  mak- 
ing of  the  adjustments  was  a  matter  that 
would  take  many  months,  and  it  had  been 
notified  by  the  government  that  it  should 
proceed  with  despatch  in  the  matter. 

No  response  was  made  by  King  county  or 
the  county  attorney  to  the  foregoing  notice, 
and  on  the  19th  of  February  respondent  be- 
gan to  adjust  its  plant,  taking  it  up  section 
by  section,  so  as  to  keep  the  mill  running 
in  the  meantime.  It  would  appear  that 
there  were  two  courses  open  to  it.  It 
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could  readjust  its  property  to  the  7-foot 
level,  thereby  protecting  its  property,  and 
when  the  water  was  raised  to  the  9 -foot 
level  six  or  eight  months  away,  then  make 
a  second  adjustment  from  the  7-foot  level 
to  the  9-foot  level  to  protect  itself  against 
the  last  raise;  or  it  could  make  all  its 
readjustments  in  one,  in  advance,  and  have 
its  mill  in  proper  shape  to  meet  the  canal 
conditions  when  finally  completed.  The  gov- 
ernment had  been  actively  engaged  in  build- 
ing the  canal  for  two  years  or  more  prior 
to  February,  1915,  and  at  that  time  the 
canal  was  largely  dug  and  the  locks  were 
being  constructed  so  as  to  bring  the  water 
up  to  tlie  9-foot  level  when  completed. 

It  seems  that  the  first  alternative  of  the 
lumber  company,  that  of  making  the  read- 
justment in  two  stages,  would  be  twice  as 
expensive  as  the  second,  and  would  have 
resulted  in  the  waste  of  thousands  of  dol- 
lars. Consequently,  the  least  costly  method 
was  adopted,  and  the  whole  readjustment 
to  meet  the  plan  of  the  canal  as  completed 
was  made  at  once.  The  evidence  is  undis- 
puted that,  had  the  readjustments  been  first 
made  to  the  7-foot  level,  lind  had  the  re- 
spondent waited  to  make  the  second  read- 
justment until  after  the  trial  of  the  con- 
demnation action,  the  amount  of  damages 
to  which  it  would  be  entitled  in  this  pro- 
ceeding on  account  of  the  second  readjust- 
ment would  have  been  several  times  what 
it  obtained  below  by  virtue  of  its  having 
completed  the  readjustment  at  once.  In 
other  words,  the  cost  of  the  readjustment 
from  7  feet  to  9  feet,  to  pay  for  which  this 
condenmation  proceeding  was  instituted, 
would  be  increased  at  least  twofold  by  mak- 
ing the  change  in  two  adjustments,  first  to 
7  feet  and  then  to  9,  instead  of  in  one 
operation.  Therefore,  by  anticipating  the 
necessity  of  making  the  final  adjustment^ 
the  damages  payable  by  King  county  in  this 
proceeding  were  undoubtedly  cut  in  half. 
At  the  time  of  the  trial  the  shingle  dry 
kiln  and  the  eastern  tramways  had  been 
adjusted  to  the  9-foot  level.  The  remainder 
of  the  mill,  although  it  was  in  process  of 
adjustment,  had  not  been  raised  above  the 
7-foot  level.  The  admitted  additional  cost 
for  carrying  these  parts  of  the  mill  on  up 
2  feet  higher,  which  was  necessitated  by  the 
county's  condemnation  so  as  to  be  above 
9  feet,  was  $3,762.66.  It  was  further  con- 
ceded that,  had  they  been  adjusted  at  7 
feet,  it  would  have  cost  several  times  as 
much  to  then  raise  them  up  to  9  feet. 

At  the  conclusion  of  the  evidence,  the 
court  submitted  this  issue  to  the  jury 
under  the  following  instruction:  "You  are 
instructed  that,  if  these  necessary  changes, 
if  any,  have  already  before  the  trial  of  this 
case  been  made,  still  you  ma^'  consider  them 
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in  estimating  the  property  owners'  damages, 
if  you  find  that  those  changes  were  made 
solely  because  of  these  improvements,  and 
were  made  prior  to  the  trial  only  because 
such  earlier  alterations  would  reduce  the 
damages  to  be  caused  by  this  improvement, 
and  because  it  was  necessary  to  start  mak- 
ing such  adjustments  in  order  to  be  above 
water  when  the  canal  was  opened,  and  were 
not  made  voluntarily." 

The  jury  thereupon  found  in  favor  of  re- 
spondent on  these  items  and  brought  in  a 
special  verdict  of  $3,762.66  for  the  adjust- 
ment so  made,  representing  that  portion  of 
the  cost  thereof  of  adjusting  the  property 
from  the  7 -foot  level  to  the  9-foot  level. 
This  item  of  recovery  is  the  sole  subject 
of  dispute. 

It  is  the  contention  of  the  appellant  that 
the  respondent  cannot  recover  damages  even 
in  the  amount  to  which  it  lessened  it.  It 
contends  that  a  property  owner,  learning 
that  a  condemnation  suit  is  liable  to  be 
commenced  against  him  aimed  at  acquiring 
a  right  to  land  by  flooding  it>  is  not  en- 
titled, prior  to  the  commencement  of  the 
suit,  to  alter  tlie  condition  of  his  buildings, 
and,  when  the  suit  is  finally  instituted, 
prove  as  an  element  of  damages  the  cost  of 
raising  his  building  above  the  flood  level, 
when  the  work  of  raising  was  done  with- 
out any  assurance  by  the  petitioners  that 
the  owner  would  be  protected  therein.  Our 
decisions  in  Grays  Harbor  &  P.  S.  R.  Co. 
V.  Kauppinen,  63  Wash.  238,  101  Pac.  835, 
and  Distler  v.  Grays  Harbor  &  P.  S.  R.  Co. 
76  Wash.  391,  136  Pac.  364,  are  cited  to 
the  effect  that  the  rule  fixing  the  value  of 
the  property  as  of  the  time  of  such  trial  is 
not  only  definite,  but  just  to  both  the  owner 
and  the  public.  Moreover,  it  would  seem 
that  no  other  construction  could  be  adopted 
without  doing  violence  to  the  language  of 
our  Constitution.  And  in  the  Distler  Case, 
where  the  respondent  railway  company  had 
constructed  its  line  upon  a  city  street  with- 
out having  first  condemned  the  right  to  do 
so  as  against  the  adjacent  property  own- 
ers, the  court  held  that  in  this  state  the 
rule  applicable  to  condemnation  proceed- 
ings is  that  the  damages  shall  be  ascer- 
tained as  of  the  time  of  trial. 

It  is  then  contended  that,  the  date  of 
the  trial  being  fixed  as  the  time  at  which 
damages  are  to  be  estimated,  the  owner 
may  improve  his  property  to  that  date,  and 
may  recover  the  value  of  the  improvements 
if  taken,  or  their  damage  if  they  are  dam- 
aged; conversely,  that  if  the  property  own- 
er of  his  own  motion,  without  any  contract 
or  assurance  that  he  will  be  protected  in 
so  doing,  alters  his  property  prior  to  the 
trial  so  that  the  proposed  improvements 
will  not  injure  his  buildings  in  their  altered 
L.RJV.1917C. 


condition,  the  condemning  party  shall  not 
l)e  called  upon  to  pay  damages  where  no 
damage  can  be  suffered;  that  the  respond- 
ent in  this  case  acted  upon  its  own  advice 
and  at  its  peril. 

We  think  appellant  takes  too  narrow  a 
view  of  the  effect  of  our  own  decisions,  and 
of  the  provision  of  our  Constitution  relat>- 
ing  to  the  taking  and  damaging  of  private 
property  for  public  purposes.  From  the  be- 
ginning of  our  jurisprudence  under  our  con- 
stitutional provision,  we  have  consistently 
held  that  this  constitutional  provision  shall 
be  liberally  construed  in  favor  of  the  pri- 
vate property  owner.  The  language  of  the 
Constitution  is  to  be  construed  liberally,  so 
as  to  carry  out,  and  not  defeat,  the  pur- 
poses for  which  it  was  adopted.  1  Liewis, 
£m.  Dom.  §  360. 

It  cannot  be  said  that  Uie  respondent 
here  was  proceeding  voluntarily  to  adjust 
his  property  to  the  requirements  of  the  gov- 
ernment in  the  construction  of  the  canal; 
for  the  government  undoubtedly  had  the 
intention  to  construct  the  canal  so  as  to 
raise  the  water  finally  to  the  level  of  9  feet 
above  city  datum.  It  had  the  acquired  right 
to  raise  it  to  7  feet.  It  was  known  that 
the  right  to  flood  the  additional  2  feet 
would  be  positively  required.  The  county 
proceeded  for  no  other  purpose  than  to  ac- 
quire the  right,  which  it  had  not  acquired 
as  to  these  property  owners,  to  raise  the 
water  from  the  7-foot  level  to  the  9-foot 
level.  It  was  known  that,  when  the  gov- 
ernment should  raise  the  water  to  that 
level,  respondent's  property  would  be  in- 
juriously affected  and  damaged  thereby. 
To  have  left  the  mill  in  a  condition  to  meet 
the  flooding  of  the  water  to  the  7-foot  level 
would  have  been  certainly  to  repeat  the 
operation  of  readjusting  it  so  as  to  meet 
the  condition  of  raising  the  water  to  the 
9-foot  level. 

It  is  a  general  rule  in  this  state  and  else- 
where that  the  law  insists  that  one  who 
is  damaged  shall  do  what  he  can  to  mini- 
mize his  damage.  In  the  case  of  Re  New 
York  &  B.  Bridge,  18  App.  Div.  8,  46  N.  Y. 
Supp.  484,  Judge  Cullen,  for  the  court,  idis- 
cussing  a  similar  situation,  where  the  owner 
was  proceeding  to  erect  a  building  when  he 
was  notified  of  the  intention  to  condemn  a 
portion  of  his  lot,  and  the  owner  imme- 
diately before  the  bringing  of  the  condem- 
nation proceeding  ordered  his  plans 
changed,  tore  down  a  portion  of  the  build- 
ing on  part  of  the  lot  to  be  condemned,  so 
as  to  conform  to  the  proposed  improvement 
and  lessen  the  damages  to  his  property  by 
reason  of  the  improvement,  and  incurred 
expenses  therefor,  said:  "This  is  not  the 
ordinary  case  of  a  landowner  seeking  dam- 
ages because  his  inchoate  and  unexecuted 
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intention  to  improve  the  property  in  some 
particular  manner  is  necessarily  modified 
or  frustrated.  The  work  of  constructing 
the  building  was  actually  being  prosecuted 
at  the  time  of  the  notice.  It  may  be  that 
the  defendants  wfere  not  prevented  from 
continuing  their  improvement  until  the  title 
of  the  property  was  actually  acquired.  In 
such  ease  the  petitioner  would  have  been 
compelled  to  pay  for  the  injury  to  the 
structure.  Now,  assuming  that  the  defend- 
ants had  that  right,  still  the  fact  that  tliey 
adopted  the  other  course,  of  at  once  modi- 
fying their  building  in  accordance  with  the 
notice  given  them  by  the  trustees,  thus  sav- 
ing expenditures  unnecessarily  to  be  made, 
should  not  operate  to  their  prejudice.  Their 
action  in  proceeding  at  once  to  change  the 
plan  of  the  building  and  its  construction 
was  in  the  interests  of  the  petitioner,  as 
well  as  to  their  own.  Whatever  may  be 
the  general  rule  governing  awards  in  con- 
demnation proceedings,  there  may  be  special 
circumstances  taking  any  particular  case 
out  of  the  rule.  It  would  shock  our  sense 
of  justice  that  in  this  case  the  defendants 
should  not  be  allowed  the  actual  cost  and 
expenditure  incurred  by  them  in  changing 
the  plan  of  their  structure." 

A  like  case  is  found  in  St.  Louis  v. 
Brown,  165  Mo.  646,  66  S.  W.  298.  At  the 
time  of  the  passage  of  an  ordinance  author- 
izing the  taking  of  35  feet  from  the  lot  by 
condemnation,  the  owner  was  proceeding  to 
erect  a  large  building  on  the  property.  Im- 
mediately upon  the  signing  of  the  ordi- 
nance, and  before  the  institution  of  the  con- 
demnation proceedings,  the  owner  adjusted 
a  part  of  the  building  already  constructed 
BO  as  to  meet  the  condemnation  plan  and 
reduce  the  damages.  The  cost  of  so  read- 
justing amounted  to  some  $7,800,  and  was 
included  in  the  amount  of  damages  in  the 
subsequent  condemnation  award.  In  hold- 
ing that  the  award  was  proper,  the  court 
said:  "When  this  ordinance  was  approved, 
defendant  Brown's  contracts  were  let  for 
the  construction  of  his  building  at  the  cost 
of  $252,000.  What  was  his  duty  under  the 
circumstances?  Should  he  have  gone  on 
with  the  construction  and  magnified  th« 
damages  the  city  should  pay  him,  either 
with  the  determination  to  resist  the  enforce- 
ment of  the  ordinance,  or  with  a  view  to 
make  it  as  costly  a  proceeding  as  possible 
to  the  city?  Or  should  he  suspend  all 
operations  until  the  cause  had  been  carried 
through  the  courts,  and  its  result  definitely 
known?  Good  faith  and  justice  demanded, 
in  the  words  of  this  court  last  cited,  that 
he  should  use  'all  reasonable  exertion  to 
protect  himself,  and  avert  as  far  as  prac- 
ticable the  injurious  consequences  of  such 
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act.'  ...  He  took  the  most  conservative 
and  prudent  course,  gave  faith  to  the  city 
in  carrying  out  its  ordinance,  and  averted, 
as  far  as  possible,  the  damages  consequent 
on  the  city's  act.  .  .  .  If  he  is  to  have 
no  compensation  here  for  that  loss,  then 
he  is  damaged  to  that  extent  by  this  act  of 
the  city,  and  he  has  no  other  redress." 

In  Peck  V.  Chicago  R.  Co.  270  111.  34,  110 
N.  E.  414,  the  court  said:  "A  person  in- 
jured by  another's  breach  of  contract  or 
tort  is  bound  to  use  reasonable  care  to  ren- 
der the  injury  as  light  as  possible,  and  to 
protect  himself  from  unnecessary  injury. 
.  .  .  Expenses  reasonably  and  prudently 
incurred  in  good  faith  in  making  a  proper 
effort  to  diminish  the  loss  may  be  recov- 
ered, whether  the  effort  is  successful  or 
not.  .  .  .  It  is  true  that  in  this  case 
there  is  no  breach  of  contract  or  tort.  Hie 
declaration  makes  no  charge  of  negligence 
or  complaint  as  to  the  manner  in  which 
the  improvement  was  made,  or  the  skilful- 
ness  with  which  the  labor  upon  it  was  per- 
formed. The  damages  must  therefore  be 
estimated  under  the  same  rules  as  upon  a 
petition  to  condemn  the  property.  We  see 
no  reason  why  a  different  rule  should  pre- 
vail in  such  a  case,  and  if  from  the  evi- 
dence it  appears  that  expenses  were  in- 
curred by  the  appellees  in  good  faith  and 
the  exercise  of  a  reasonable  and  prudent 
judgment  in  an  effort  to  reduce  the  dam- 
ages, those  expenses  should  be  regarded  as 
a  part  of  the  damages  to  their  property." 

In  Chicago,  S.  F.  &  C.  F.  R  Co.  v.  Me- 
Grew,  104  Mo.  282,  15  S.  W.  931,  the  court 
said:  "It  is  the  duty  of  one  sustaining 
damages  by  reason  of  the  act  of  another  to 
use  all  reasonable  exertion  to  protect  him- 
self, and  avert,  as  far  as  practicable,  the 
injurious  consequences  of  such  act.  .  .  . 
It  was  therefore  the  defendant's  duty  to 
adjust  his  property  to  its  changed  condi- 
tion as  soon  as  it  could  reasonably  be  done, 
and  in  such  manner  as  would  avert  such 
damages  as  could  be  avoided  by  reasonable 
endeavors  and  expense." 

We  consider  the  reasoning  of  the  fore- 
going cases  exactly  applicable  to  the  case 
at  bar;  that  the  respoi;dent  did  no  more 
than  its  duty,  and  the  appellant  is  in  duty 
bound  to  rebate  the  respondent's  loss  and 
damage  occasioned  it  by  the  readjustment 
of  its  property  to  meet  the  needa  specified 
in  the  condemnation  procee^ng.  This  is 
manifestly  all  that  was  done  by  the  court 
and  jury. 

The  verdict  and  judgment  are  therefore 
affirmed. 

Morris,  Ch.  J.,  and  Mount,  Fnllerton, 
and  Parker,  JJ.,  concur. 
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Amiblatioii — ^Rigfat  to  recover  coet  of  alteratkni  made  in  antidiiatiQii  of » 
and  to  prevent  or  reduce  damages  to  property  from,  a  public  im- 
prov^nent. 


On  right  to  allowaaee  for  improve- 
ments made  with  knowledge  that  prop- 
erty would  be  required  for  public  xkse, 
see  note  to  Re  New  York,  36  L.B.A. 
(N.S.)  273.  That  question  is  predicated 
upon  the  theory  that  the  improvements 
increase  the  value  of  the  property  taken, 
and  thus  increase  the  amount  of  the  com- 
pensation. In  that  respect  it  differs  from 
the  question  now  under  annotation, 
which  is  based  upon  the  fact  that  the 
purpose  of  the  alterations  is  to  decrease 
the  amount  of  the  compensation  by  less- 
ening the  amount  of  injury  that  will  eer- 
tainly  be  caused  by  the  subsequent  tak- 
ing. 

The  question  here  annotated  presup- 
poses that  if  the  alterations  had  been 
made  after  the  taking  the  costs  of  mak- 
ing them  would  be  recoverable.  The  only 
question  is  whether  or  not  the  fact  that 
the  alterations  were  made  before  the  tak- 
ing will  defeat  a  recovery. 

Does  the  fact  that  the  alterations  were 
made  before  the  taking  convert  into  an 
unjust  demand  what  would  be  conceded 
to  be  "just  compensation'*  if  the  same 
alterations  had  been  made  after  the  tak- 
ing? This  would  seem  to  be  the  test 
that  should  be  applied  to  each  individual 
case,  and  the  answer  will  depend  upon 
the  surrounding  circumstances,  rather 
than  upon  the  bare  fact  of  time  of  mak- 
ing the  alterations.  This  is  the  principle 
that  underlies  the  decision  in  KiKG 
County  v.  Annand,  ante,  1184. 

In  King  County  v.  Annand,  it  was,  at 
the  time  the  improvements  were  made, 
known  that  the  land  would  "positively 
be  required,"  although  no  steps  had  been 
taken  that  would  make  that  fact  a  legal 
certainty.  The  court  would  not  allow 
a  just  claim  to  be  defeated  on  the  techni- 
cal distinction  between  a  practical 
certainty  and  a  legal  certainty,  the 
claimant's  acts  being  based  upon  the 
former.  In  much  the  same  way  the  court 
in  the  United  States  v.  Certain  Lands 
(1910)  180  Fed.  260,  refused  to  allow 
the  recovery  of  what  it  considered  an 
unjust  claim  for  compensation,  even 
though  it  had  to  recognize  a  "practical 
certainty  as  distinguished  from  a  legal 
certainty,"  in  order  to  disallow  the  claim. 
The  precise  question  involved  in  this 
case  is  not  within  the  scope  of  the  note, 
but  a  statement  of  the  holding  sheds 
light  upon  what  has  been  said.  Sitting 
in  Rhode  Island  the  court  recognized  the 
L.R.A.1917C. 


rule,  obtaining  in  that  state,  that  the 
owner  of  the  property  may,  in  condem-. 
nation  proceedings,  collect  compensation 
for  values  created  by  the  improvement 
itself;  but  it  refused  to  permit  an  award 
under  this  principle  where  "from  the 
nature  of  the  work,  it  is  evident,  from 
the  moment  of  the  passage  of  the  legis- 
lation ■  authorizing  it,  that  the  land  in 
question  will  necessarily  be  required  for 
the  public  improvement,"  and  the  court 
said :  "The  enhancement  of  price  due  to 
the  public  improvement,  if  based  upon 
the  reasonable  expectation  that  the  lands 
may  be  held  by  the  private  owner  with 
the  added  advantages  of  adjacenej  to  the 
lands  improved  by  the  public,  is  legiti- 
i^ate;  but  when  this  expectation  is  de- 
stroyed by  the  practical  certainty,  as  dis- 
tinguished from  legal  certainty,  that 
the  lands  are  not  to  continue  in  private 
ownership  adjacent  to  improved  public 
lands,  then  the  reason  fails.  It  is  un- 
sound to  look  merely  at  the  date  of  filing 
a  petition  for  condemnation  in  consider- 
ing how  far  the  value  has  been  enhanced 
by  the  public  project." 

The  holdings,  in  the  three  eases  from 
which  the  court  in  Kino  County  v.  An- 
nand quotes,  Chicago,  S.  F.  &  C.  R.  Co. 
V.  McGrew  (1891)  104  Mo.  282,  15  S. 
W..931;  St.  Louis  v.  Brown  (1900)  155 
Mo.  545,  66  S.  W.  298;  and  Re  New  York 
&  B.  Bridge  (1897)  18  App.  Div.  8, 45  N. 
T.  Supp.  484,  support  this  principle 
under  circumstances  very  similar  to 
those  in  KiSQ  County  v.  Annand,  al- 
though there  had  been  in  each  case  some 
steps  taken  towards  taking  the  property, 
which  might  possibly  be  considered  a 
factor.  Courts  differ  very  greatly  on 
the  question  of  what  constitutes  a  taking 
when  they  are  considering  the  time  with 
reference  to  which  the  value  of  con- 
demned property  should  be  estimated. 
See  15  Cyc.  719,  720. 

In  Squire  v.  Somerville  (1876)  120 
Mass.  579,  it  was  held  that  the  cost  of 
filling  land  to  abate  a  nuisance,  in  com- 
pliance with  a  notice  from  the  city  au- 
thorities legally  given  a  short  time  be- 
fore the  land  was  condemned  and  taken 
by  the  city  in  widening  a  highway, 
should  not  be  considered  in  appraising 
its  value  in  the  condemnation  proceed- 
ings, but  that  the  value  of  the  land  at 
the  time  of  the  condemnation  is  the 
measure  of  compensation.  This  holding 
is  practically  the  converse  of  the  hold-^ 
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ing  in  King  Couinrr  ▼.  Anitahtd.  The 
court  said :  ''The  land  filled  may  or  may 
not  have  been  improved  by  the  filling  to 
the  extent  of  the  cost  of  the  filling.  That 
was  done  wholly  alio  intuitu.  The  fact 
that  the  owner  was  required  by  law  to 
do  it  does  not  add  the  cost  of  doing  it 
to  the  value  of  the  land.''  The  expense 
was  not  incurred  with  a  view  to  reducing 
the  damages,  and  there  is  no  evidence 
that  it  did  so.  It  was  done  to  abate  a 
nuisance. 

Under  the  broad  rule  here  stated,  the 
fact  that  the  first  step  had  not  been 
taken  formally  would  not  make  any 
difference,  if  in  the  absence  of  such  step 
it  was  otherwise  known,  as  was  the  case 


,  in  ^Bjkq  Ck>uirTT  t.  Akhahd,  that  the 
land  would  "positively  be  required,"  and 
the  owner  acted  in  good  faith,  actually 
succeeding  in  reducing  the  amoont  of  the 
injuries.  The  whole  rule  may  be  summed 
up  in  the  statement  that  if  under  all 
of  the  circumstanoes  the  cost  of  the 
alterations  can  be  considered  a  just 
charge  because  made  in  the  interest  of 
the  condemner, — ^there  being  a  "practical 
certainty,  as  distinguished  from  le^ 
certainty,"  that  the  land  will  be  taken, — 
it  is  properly  allowed,  even  though  the 
alterations  were  made  before  the  first 
steps  were  taken  to  condemn  the  land. 

J.  W.  M. 
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PULASKI  OIL  COMPANY,  Plff.  in  Err., 

v. 

DAVID  CONNER. 
(—  Okla.  — ,  162  Pac.  464.) 

Judgment  —  default  —  neglect  of  clerk. 

1.  Where  a  party,  or  his  counsel,  writes 
letters  to  the  clerk  of  a  court  inquiring 
about  the  status  of  his  pending  cause,  which 
are  not  answered,  and  allows  nearly  two 
months  to  elapse  thereafter  without  fur- 
ther inquiry  or  other  steps  to  learn  the  pro- 
gress of  the  ease,  and  a  default  judgment 
results  from  the  failure  of  such  party  to  at- 
tend to  his  rights  in  the  litigation,  in  a  mo- 
ton  to  vacate  the  judgment  such  party  may 
not  predicate  his  own  neglect  of  the  cause 
ux>on  the  neglect  of  the  clerk;  and  under 
such  circumstances  a  motion  to  vacate  the 
judgment  upon  the  ground  of  the  mistake, 
neglect,  or  omission  of  the  clerk  is  properly 
overruled. 

For  other  cases,  see  Judgment,  VII.  c,  in 
Dig.  1-52  N.  8. 

Trial    —    failure    to    demand    jury    — 
waiver. 

2.  Where  a  defendant  is  in  default,  and 
the  case  is  set  for  trial  upon  the  default 
at  a  nonjury  term  of  court,  and  the  case 
comes  on  regularly  for  trial,  plaintiff  not 
demanding  a  jury  trial,  and  defendant  not 
being  present,  the  case  is  properly  tried  to 
the  court  without  a  jury;  and  the  setting 
of  such  cause  at  a  nonjury  term  and  such 
trial  are  not  grounds  upon  which  such 
judgment  should  be  vacated. 

For  other   cases,   see  J  wry,  I.   o,  im  Dig. 
.  I'-S^  N.  8. 

Headnotes  by  Johnson,  C. 

Note— For  reliance  upon  clerk  or  judge 
for  information  as  to  time  of  trial  or  hear- 
ing as  ground  of  relief  from  judgment,  see 
annotation  following  this  case,  post,  1193. 
L.RA.1917C. 


Pleading  —  parties  —  default  —  pre- 
sumption of  proof. 

3.  WTiere  a  judgment  by  default  is  had 
upon  a  petition  for  damages  by  an  oil  and 
gas  lessee  to  the  surface  rights  of  land, 
and  the  petition  alleges  that  plaintiff  is  the 
sole  owner  of  the  land,  and  nothing  in  the 
record,  aside  from  the  motion  to  vacate 
the  judgment,  discloses  that  plaintiff  is 
not  such  sole  owner,  and  the  evidence  is 
not  in  the  record,  such  ownership  is  one 
of  the  issuable  allegations  of  fact  in  the 
petition,  and,  in  the  absence  of  fraud,  will 
be  presumed  to  have  been  proven  on  the 
trial;  and  under  these  circumstances  a  mo- 
tion to  vacate  such  default  judgment  upon 
the  ground  of  defect  of  parties  is  properly 
overruled. 

For  other  cases,  see  Appeal  and  Error,  VII, 
d,  in  Dig.  1-52  N.  8. 

Mines  —  oil  and  ffas  lease  »  right  to 
surface. 

4.  In  the  absence  of  contrary  expression 
in  the  lease,  a  lessee  in  an  oil  and  gas 
lease  has  only  such  rights  to  the  surface 
of  the  leased  land  as  may  be  necessarily 
incident  to  the  exercise  of  his  rights  under 
the  lease,  and  must  protect  the  surface 
rights  in  so  far  as  such  incident  necessity 
does  not  exist.  Petition  alleging  negligent 
injury  to  surface  rights  by  such  a  lessee 
examined,  and  held  to  sufficiently  state  a 
cause  of  action  to  support  a  judgment  by 
default. 

For  other  cases,  see  Mines,  II.  h,  4,  in  Dig, 
1-52  N.  8. 

(November  21,  1916.) 

ERROR  to  the  County  Court  for  Pawnee 
County  to  review  an  order  overruling  a 
motion  to  vacate  a  default  judgment  in  an 
action  brought  to  recover  damages  to  sur- 
face rights  of  lands  arising  from  negligent 
operations  by  defendant  under  an  oil  and 
gas  lease.    A&med. 

The  facts  are  stated  in  the  Commissioner'! 
opinion. 
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Mr.  Qeorge  T.  Brown,  for  plaintiff  In 
error; 

The  court  abased  its  discretion  in  refuB> 
ing  to  yacate  the  default  judgment. 

St.  Louis  &  S.  F.  R.  Co.  v.  Zumwalt,  31 
Okla.  159,  120  Pac.  640;  Haggerty  y.  Walk- 
er, 21  Neb.  596,  33  N.  W.  244;  Chambless  v. 
Livingston,  123  Ga.  257,  51  8.  £.  314;  Licht- 
enberger  v.  Worm,  41  Neb.  856,  60  N.  W. 
93;  Willey  y.  Durgin,  118  Mass.  64;  Crip)>en 
V.  Byron,  4  Gray,  314;  Hodges  ▼.  Alexander, 
44  Okla.  598,  145  Pac.  809;  McSpadden  v. 
Richardson,  —  Okla.  — ,  157  Pac.  1163; 
Chicago,  R.  L  &  P.  R.  Co.  v.  Eastham,  26 
Okla.  605,  30  L.R.A(N.S.)  740,  110  Pac. 
887;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Reese,  86 
Okla.  613,  110  Pac.  1071;  Hamilton  v.  Ham- 
ilton, 21  Idaho,  672,  123  Pac.  630;  Berri  ▼. 
Rogero,  168  Gal.  736,  145  Pac.  95;  Lovejoy 
▼.  Stutsman,  —  Okla.  — ,  148  Pac.  175;  Jer- 
gins  V.  Schenck,  162  Cal.  747,  124  Pac.  426; 
Nash  v.  Treat,  45  Mont.  250,  122  P&c.  745, 
Ann.  Cas.  19iaE,  751;  Citizens'  Nat.  Bank  T. 
Branden,  19  N.  D.  489,  27  L.R.A.(N.S.)  858, 
126  N.  W.  102;  Melde  v.  Reynolds,  129  Cal. 
308,  61  Pac.  932;  Stainbrook  t.  Meskill,  — 
Okla.  — ,  152  Pac.  820;  McLaughlin  v.  Net- 
tleton,  25  Okla.  319,  105  Pac.  662. 

The  judgment  was  not  justified  by  the  al- 
legations of  the  petition,  and  was  therefore 
Toid,  and  should  have  been  vacated.    ^ 

Choi  ▼,  Turk,  —  Okla.  — ,  154  Pac.  1000; 
Williams  v.  Gibson,  84  Ala.  228,  5  Am.  St. 
Rep.  368,  4  So.  350,  16  Mor.  Min.  Rep.  243; 
27  Cyc.  784;  Coleman  v.  Chadwick,  80  Pti. 
81,  21  Am.  Rep.  93,  14  Mor.  Min.  Rep.  9; 
Carlin  v.  Chappel,  101  Pa.  348,  47  Am.  Rep. 
722;  Marvin  v.  Brewster  Iron  Min.  Co.  65 
N.  Y.  638,  14  Am.  Rep.  322,  13  Mor.  Min. 
Rep.  40;  Thornton,  Oil  &  Gas,  2d  ed.  §  682; 
81oss-Sheffield  Steel  &  I.  Co.  v.  Sampson,  158 
Ala.  590,  48  So.  493;  Griffin  ▼.  Fairmont 
Coal  Co.  59  W.  Va.  280,  2  L.R.A.(NJ9.)  1116, 
53  S.  £.  24. 

Messrs.  Goodwin  St  SmiUi,  for  defend- 
ant in  error: 

It  was  not  error  to  refuse  to  vacate  the 
judgment. 

Manning  v.  Roanoke  &  T.  River  R.  Co.  122 
N.  C.  824,  28  S.  E.  963;  Helena  v.  Brule, 
15  Mont.  429,  39  Pac.  456,  852;  Shearman 
V.  Jorgensen,  106  Cal.  483,  39  Pac.  863; 
Missouri,  K.  &  T.  R.  Co.  v.  Ellis,  —  Okla. 
— ,  L.R.A.1916E,  100,  156  Pac.  227;  Wynn 
V.  Frost,  6  Okla.  89,  50  Pac.  184;  23  Cyc. 
S97 ;  Marshall  v.  Marshall,  7  Okla.  240,  54 
Pac.  461;  Bigsby  v.  Eppstein,  39  Okla.  466, 
135  Pac.  934;  Welch  v.  Challen,  31  Kan. 
696,  3  Pac.  314;  Schultz  v.  Meiselbar,  144 
111.  26,  32  N.  E.  550;  Moore  v.  Hornn*,  146 
Ind.  287,  45  N.  E.  341;  Hedrick  v.  Smith, 
137  Iowa,  625,  115  N.  W.  226;  United 
States  V.  Rio  Grande  Dam  &  Irrig.  Co.  13 
N.  M.  S86,  85  Pac.  393;  Babcock  v.  Brown 
L.RJ^.1917C. 


25  Vt.  550,  60  Am.  Dec  ^;  Butler  ▼. 
Morse,  66  N.  H.  429,  23  Ati.  90;  Phillips  v. 
Collier,  87  Ga.  66,  13  S.  £.  260;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Sehultc,  24  Qk\&.  365, 
103  Pac.  756. 

JohnBon,  C,  filed  the  following  opinion: 

This  is  an  appeal  from  an  order  of  the 
county  court  of  Pawnee  county  overruling 
a  motion  to  vacate  a  default  judgment. 

David  Conner  sued  the  Pulaski  Oil  Com- 
pany in  the  said  county  oourt  to  recover 
damages  to  surface  rights  of  land  arising 
from  negligent  operations  under  an  oil  and 
gas  lease.  Upon  NovMiber  12,  1914,  and 
before  answer  day,  delendajit  filed  its 
motion  to  quaah  service  oi  swmatons.  Upon 
February  23,  1916,  puranant  to  regular  set- 
ting of  -motions  in  said  oourt,  the  court 
heard  and  overruled  the  motion  to  quash, 
in  the  absenoe  of  defendant^  and  allowed 
defendant  ten  daya  to  plead.  On  May  3, 
1916,  the  case  coming  on  for  trial,  and 
defendant  not  having  filed  any  pleading, 
and  not  appearing,  the  evidence  of  plain- 
tiff was  heard,  and  judgment  by  default 
was  rendered  in  favor  of  plaintiff  and 
against  defendant.  Thereafter,  on  May  15, 
1915,  defendant  filed  its  verified  motion  to 
vacate  the  default  judgment,  alleging:  (1) 
That  the  default  judgment  ocourred  as  the 
result  of  the  mistake,  neglect,  and  omission 
of  the  clerk  of  the  court;  (2)  that  the  court 
erred  in  setting  the  case  for  trial  at  a  time 
when  no  jury  was  to  be  had;  (3)  that  there 
was  a  defect  of  parties  plaintiff  in  the  peti- 
tion; and  (4)  that  the  petition  did  not 
state  a  cause  ol  action.  The  county  court 
overruled  the  motion  to  vacate,  without 
taking  evidence,  upon  the  ground  that  the 
motion  did  not  set  up  facts  euffieient  to 
entitle  defendant  to  the  relief  sought. 

As  tending  to  show  that  the  default  was 
occasioned  by  the  mistake,  neglect,  and 
omission  of  the  clerk,  and  not  by  the  fault 
of  the  defendant,  the  motion  set  forth :  That 
the  case  waa  pending  in  the  Cleveland  di- 
vision of  the  county  oourt  of  Pawnee  coim- 
ty;  that  counsel  for  defendant  resided  in 
the  city  of  Tulsa,  Oklahoma,  the  principal 
place  of  business  of  defendant  being  in  the 
said  city  of  Tulsa;  that  counsel  for  defend- 
ant made  inquiry  of  certain  members  of  the 
bar  of  said  county  court,  and  was  advised 
by  them  that  the  Cleveland  division  of  the 
court  did  not  transact  a  great  deal  of  busi- 
ness, only  convened  two  or  three  times  a 
year,  had  only  held  two  or  three  jury  terms 
during  the  time  of  its  existence,  and  that 
the  times  and  terms  of  the  court  were 
largely  determined  and  regulated  by  the 
members  of  the  bar  of  Pawnee  county  act- 
ing in  conjunction  with  the  county  judge; 
that  counsel  for  defendant  had  certain  cor- 


1192 


OKIiAHOMA  SUFRKME  COURT. 


reBpondent  with  the  clerk  ol  the  court,  in 
an  endeavor  to  keep  in  touch  with  the 
progress  of  the  case;  that,  after  the  service 
of  the  summons,  counsel  wrote  two  letters 
to  the  clerk  asking  for  a  copy  of  the  peti- 
tion, and  received  no  reply  until  after  the 
filing  of  his  motion  to  quash,  when  he  re- 
ceived a  letter  from  the  clerk,  under  date 
of  November  13,  1914,  apologising  for  neg- 
ligence in  replying  to  the  letters  of  coun- 
sel, and  stating  that  he  would  be  more 
prompt  next  time;  that,  after  the  filing  of 
the  motion  to  quash;  viz.,  on  January  7, 
1915,  February  24,  1915,  and  March  10, 
1915,  counsel  wrote  to  the  clerk  of  the 
court  letters,  which  are  set  up  in  the  mo- 
tion to  vacate  the  judgment,  requesting 
tbat  the  clerk  inform  counsel  when  the  mo- 
tion to  quajsh  would  be  set  for  hearing,  and 
whether  notioe  would  be  given  counsel; 
that  these  letters  contained  the  return  ad- 
dress of  counsel,  and  were  not  returned,  but 
that  the  clerk  did  not  reply  to  any  of  them. 
Plaintiff  in  error  contends  that  by  these 
letters  counsel  for  defendant  exercised  due 
diligence  in  attempting  to  attend  to  the 
progress  of  the  case;  that  the  order  over- 
ruling the  motion  to  qiutsh  and  allowing 
ten  days  to  plead  was  entered  on  February 
23,  1914;  that  if  the  court  clerk  had  re- 
plied to  his  letters  of  February  24th  or 
March  10th,  counsel  would  have  been  ad- 
vised of  the  action  of  the  court  in  overrul- 
ing his  motion  to  quash  in  time  to  have 
protected  the  interests  of  his  client;  that 
it  was  the  duty  of  the  clerk  to  have  replied 
to  these  letters;  and  that  counsel  was  not 
negligent  in  relying  upon  a  perlormanoe  of 
that  duty. 

The  argument  of  plaintiff  in  error  over- 
looks the  fact  that  the  default  judgment 
was  not  entered  until  May  3,  1915,  more 
than  two  months  after  the  overruling  of 
the  motion  to  quash,  and  very  nearly  two 
months  after  his  last  letter  of  inquiry  to 
the  clerk.  In  its  decisions  this  court  has 
recognized  the  right  of  nonresident  parties 
and  attorneys  to  use  the  United  States 
mails  in  forwarding  pleadings  and  in  ob- 
taining information  as  to  the  status  of  cases 
pending  in  the  courts,  and  has  held  mis- 
carriage of  correspondence  in  the  mails  to 
have  been  unavoidable  casualty,  warranting 
an  extension  of  the  right  to  plead  and  the 
vacating  of  judgments  under  the  peculiar 
circumstances  of  the  cases  decided;  and 
plaintiff  in  error  relies  upon  such  decisions. 
These  precedents  are  not  applicable  to  the 
circumstances  of  this  case.  Neither  un- 
avoidable casualty  nor  miscarriage  of  the 
letters  Is  in  issue;  and  nearly  two  months 
elapsed  between  the  mailing  of  the  last  let- 
ter and  the  adverse  default  adjudication. 
The  clerk  of  the  court  was  undoubtedly 
L.RJV..1917C. 


negligent  in  not  replying  to  counsel's  let- 
ters; and  if  the  default  judgment  had  fol- 
lowed this  n^lect,  the  duty  of  this  court 
in  this  case  might  have  been  different 
However,  after  the  overruling  of  his  motion 
to  quash,  and  after  the  last  letter  of  coun- 
sel to  the  clerk,  two  months  psjssed  without 
any  other  effort  upon  the  part  of  counsel 
to  follow  up  the  case.  Counsel  did  not  re- 
side far  distant  from  the  town  of  Cleveland. 
After  the  lapse  of  a  reasonable  time  for  the 
receipt  of  a  reply  to  his  letter,  it  was  his 
duty  to  have  taken  other  steps  to  follow 
the  matter  up  and  ascertain  the  status  of 
his  case.  Plaintiff  in  errov  cannot  rely 
upon  the  uncertainty  of  the  time  of  the 
holding  of  court  at  Cleveland;  for  this  in- 
definiteness  gave  rise  to  a  necessity  of  the 
exercise  by  a  party  of  greater  diligence  to 
ascertain  when  court  might  convene. 

In  the  case  of  Tracy  v.  State,  —  Okla. 
— ,  159  Pac.  49a,  this  court  said:  ''There 
is  no  law  of  this  state  that  requires  that 
attorneys  or  their  clients  be  notified  of  the 
setting  of  the  time  for  trial.  It  is  the  duty 
of  any  attorney  to  be  diligent,  and  ascer- 
tain when  his  case  is  set  for  trial." 

The  brief  of  plaintiff  in  error  recognizes 
that  it  is  not  the  duty  of  court  clerks  to 
volunteer  information  of  the  status  of  pend* 
ing  cases,  but  contends  that  the  clerk  is 
bound  to  respond  to  inquiriesi  and  cites 
cases  from  this  court  tending  to  sustain 
that  view.  Be  this  as  it  may,  the  breach 
of  duty  upon  the  part  of  the  clerk  was  not 
the  proximate  cause  of  the  default  in  this 
case.  The  neglect  of  the  clerk  became 
patent  to  counsel  and  a  matter  of  history 
in  the  cause  prior  to  the  adverse  result.  It 
was  a  situation  in  which  counsel  should 
have  felt  such  uneasiness  as  would  have 
prompted  him  to  have  gone  or  telephoned 
to  Cleveland,  or  to  have  taken  other  steps 
to  keep  in  touch  with  his  case;  and  there 
was  an  abundance  oi  time  within  which  to 
have  done  so.  Regardless  of  the  duty  of 
the  clerk  in  such  matters^  we  are  constnuned 
to  hold  that  a  party  may  not  shift  to  the 
clerk  the  entire  responsibility  of  attending 
the  progress  of  his  cause.  The  lower  court 
did  not  err  in  holding  that  the  facts  alleged 
in  the  motion  to  vacate  the  judgment  did 
not  show  diligence  in  the  defense;  and, 
there  having  been  an  absence  of  such  dili- 
gence, the  lower  court  properly  refused  to 
vacate  the  judgment.  Tracy  v.  State,  su- 
pra; Bigsby  V.  Eppstein,  39  Okla.  466,  135 
Pac.  934;  Savage  v.  Dinkier,  12  Okla.  463, 
72  Pac.  366. 

For  the  benefit  of  counsel,  we  desire  to 
say  that,  while  we  feel  that  the  integrity  of 
our  judicial  procedure  demands  the  strict 
interpretation  we  have  given  to  his  failure 
to  pursue  the  case  beyond  hhi  letters  to  the 
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derk,  tiie  oversight  might  occur  to  any 
otiier  h\iay  attorney.  Counsel  has  the  sym- 
pathy of  the  writer  ift  the  matter,  and  yet 
we  are  hound  to  impute  negligence  to  the 
oversight,  and  the  individual  Htigant  must 
suffer  the  result  of  it,  rather  than  that 
there  be  laid  down  a  rule  so  broad  as  to 
deprive  all  default  adjudication  of  any 
strength.  The  danger  of  default  is  the  only 
guaranty  of  pimctuality  in  litigants  and 
orderliness  in  court  procedure;  and  any- 
thing less  than  strictness  in  the  rule  of  this 
court  in  vacating  such  judgments  would 
undermine  trial  procedure,  and  be  Bubvers- 
ive  of  public  policy. 

Plaintiff  in  error  contends  that  the  lower 
oourt  should  not  have  set  the  ease  for  trial 
at  a  trial  term,  for  which  a  jury  was  not 
drawn.  The  case  was  in  default,  no  jury 
was  necessary  to  try  the  default,  the  plain- 
tiff not  demanding  a  jury  and  the  defendant 
not  being  present  to  demand  or  use  a  jury, 
and  this  contention  is  not  tenable.  Farm- 
ers' ft  M.  Ins.  Co.  V.  Cuff,  29  Okla.  106,  36 
L.R.A.(N.S.)  892,  116  Pac.  435. 

It  is  contended  that  there  was  a  defect 
of  parties  plaintiff,  in  that  the  plaintiff 
was  not  the  sole  owner  of  the  land  alleged 
to  have  been  damaged;  that  the  judgment 
is  not  binding  upon  other  owners  not  made 
parties  plaintiff;  and  that  the  judgment 
should  have  been  vacated  for  this  reason. 
This  condition  was  not  disclosed  "by  the 
pleadings,  and  not  riiown  by  the  record, 
aside  from  the  allegation  in  the  motion  to 
vacate  the  judgment.  The  petition  alleged 
that  plaintiff  was  the  sole  owner.  The  evi- 
dence is  not  in  the  record.  This  was  one 
of  the  issuable  facts  with  reference  to  which 
the  default  was  made;  and  in  the  absence 
of  fraud,  and  nothing  appearing  to  the  con- 
trary, the  presumption  is  that  it  was 
proven  upon  the  trial. 

Plaintiff  in  error  further  contends  that 
the  judgment  is  void  for  the  reason  that 
the  petition  did  not  state  a  cause  of  action, 
and  bases  its  argument  of  this  assignment 
upon  the  ground  that  the  oil  and  gas  lease 
under  which  plaintiff  in  error  was  operating 


did  not  contain  any  eovenant  specifically 
providing  that  lessee  should  be  liable  for 
damages  to  crops,  fruit  trees,  or  other 
surface  rights  of  the  landowner.  The  brief 
cites  authorities  holding  that,  in  the  ab- 
sence of  a  specific  covenant  in  an  oil  and 
gas  or  mining  lease  making  lessee  liable  for 
damages  to  growing  crops  and  other  sur- 
face rights,  the  lease  operator  is  not  liable 
for  such  damages  as  are  necessarily  inci- 
dent to  the  operations  authorized  by  the 
lease  contract;  and  the  answer  of  defendant 
tendered  with  the  motion  to  vacate  alleges 
that  the  damages  for  which  recovery  was 
sought  in  this  case  were  necessarily  inci- 
dent to  the  operations  under  the  lease.  The 
latter  allegation  was  a  matter  of  affirmative 
defense.  The  petition  of  plaintiff  did  not 
seek  to  recover  for  specifically  contracted 
damages,  but  alleged  that  the  damages 
arose  from  the  negligence  of  defendant  in 
its  operations.  While  an  oil  and  gas  lease 
carries  within  its  implications,  if  not  with- 
in its  expression,  such  rights  as  to  the  sur- 
face as  may  be  necessarily  incident  to  per- 
formance of  the  objects  of  the  contract,  yet 
it  is  well  settled  that  the  implications  go 
no  further,  and  that  the  holder  of  a  mining 
or  oil  and  gas  lease  must  protect  the  sur- 
face of  the  ground  in  so  far  as  such  inci- 
dent necessity  does  not  exist.  Gulf  Pipe 
Line  Co.  v.  Pawnee-Tulsa  Petroleum  Co.  34 
Okla.  775,  41  L.R.A.(N.S.)  1108,  127  Pac. 
252,  27  Cyc.  784. 

It  follows  that  a  negligent  failure  to  per- 
form this  duty  will  give  rise  to  liability 
for  resulting  damages,  and  that  the  petition 
sufficiently  stated  a  cause  of  action  to  sup- 
port the  judgment. 

The  order  of  the  lower  court  overruling 
the  motion  to  vacate  the  judgment  should 
be  affirmed. 

Per  Gnrlain: 

Adopted  in  whole. 

Petition  for  rehearing  denied  January  22, 
1917. 


1 — ^Reliance  upon  clerk  or  judge  for  mformatioii  as 
trial  or  hearing  as  ground  of  relirf  from  judgment. 


In  most  of  the  eases  eited  in  this  note, 
relief  was  sought  under  a  statute  provid- 
ing for  relief  against  a  judgment  taken 
through  ''mistake,  inadvertenee,  sur- 
prisei  or  excnsable  neglect." 

Ref erenee  may  be  made  to  the  follow- 
ing annotations  in  eonneetion  with  the 
question  presented : 

Reliance  npon  receiving  notice  from 
opposing  counsel  as  excuse  for  default 
L.RJ1.1917C. 


judgment.  Douglas  v.  Badger  State 
Mine,  4  L.R.A.(N.S.)  197. 

Mere  forgetfulness  as  ground  for  set- 
ting aside  default.  Lovell  v.  Willis,  43 
L.R.A.(N.S.)  930. 

Lack  of  aetual  notice  in  case  of  con- 
structive service,  as  ground  for  relief, 
under  a  statute  permitting  opening  of 
judgment    for    mistake^     inadvertence^ 
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sorpriae,  or  excusable  neglect.  Elingsley 
V.  Steiger,  31  L.R.A.(N.S.)  1068. 

Delay  of  mail  or  train,  or  loss  of  mail, 
as  accident  or  surprise  for  which  judg- 
ment by  default  may  be  set  aside.  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Eastham,  30 
L.R.A.(N.S.)  740. 

Right  to  open  default  as  affected  by 
character  of  defense.  Bogni  v.  Perotti, 
L.R.A.1916F,  831. 

Is  neglect  of  counsel  to  be  imputed  to 
party,  under  statute  providing  for  re- 
lief from  judgment  taken  by  mistake,  in- 
advertence, surprise,  or  excusable  neg- 
lect ?  Citizens'  Nat.  Bank  v.  Branden,  27 
L.R.A.(N.S.)  858. 

Mistake  in  name  or  description  of 
corporation  as  affecting  judgment  by  de- 
fault against  it.  Riverside  Irrig.  Co.  v. 
Cadwell,  L.R.A.1916F,  728. 

Reliance  on  olerk. 

The  duty  of  keeping  attorneys  in- 
formed as  to  the  status  of  causes  is  not 
generally  imposed  upon  clerks  of 
courts;  attorneys  are  bound  to  prose- 
cute their  claims  with  diligence  and  to 
make  an  earnest  effort  to  ascertain  when 
a  case  is  set  for  trial;  any  negligence  in 
this  respect  will  generally  prove  fatal  to 
relief  against  a  judgment  taken,  unless 
such  negligence  is  excusable. 

Thus,  it  has  been  held  that  a  party 
may  not  excuse  his  own  neglect  of  the 
cause  because  of  the  failure  of  the  clerk 
to  enter  suit  on  docket.  Renfro  Bros. 
V.  Meiryman  (1881)  71  Ala.  195;  or  to 
keep  his  promise  to  inform  the  party  as 
to  all  movements  in  the  case.  Western 
U.  Teleg.  Co.  v.  Griffin  (1890)  1  Ind. 
App.  46,  27  N.  E.  113;  or  in  failing  to 
answer  letters  inquiring  about  the  status 
of  the  case.  Williams  v.  Wescott  (1889) 
77  Iowa,  332,  14  Am.  St.  Rep.  287,  42  N. 
W.  314;  First  Nat.  Bank  v.  Wentworth 
(1882)  28  Kan.  183;  Ganzer  v.  Shiff- 
bauer  (1894)  40  Neb.  633,  59  N.  W.  98; 
Pulaski  Oil  Co.  v.  Conner,  ante,  1190. 

So,  as  stated  in  Tracy  v.  State  (1916) 
—  Okla.  — ,  159  Pac.  496,  there  is  no 
law  in  the  state  of  Oklaho^ia  that  re-, 
quires  that  attorneys  or  their  clients  be 
notified  of  the  setting  of  the  time  for 
trial.  It  is  the  duty  of  any  attorney  to 
be  diligent,  and  ascertain  when  his  case 
is  set  for  trial.  In  this  case  the  only 
ground  upon  which  the  motion  to  vacate 
the  judgment  is  predicated  is  that  neith- 
er the  party  nor  his  attorney  had  notice 
of  the  setting  of  the  case  for  trial,  which 
in  the  court's  opinion  is  not  a  sufficient 
ground  upon  which  to  vacate  the  judg- 
ment rendered. 

So,  in  Western  U.  Teleg.  Co.  v.  Griffin 
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(Ind.)  supra,  where  a  clerk  was  absent 
when  a  default  judgment  was  taken,  and 
for  that  reason  was  unable  to  keep  at- 
torneys posted  as  to  the  status  of  the 
case  as  promised,  the  court  stated  that 
the  party  had  not  brought  himself  with* 
in  a  statute  making  it  an  imperative 
duty  to  grant  relief.  ^'If  the  arrange- 
ment made  by  the  appellant  with  the 
clerk  is  respected,  it  will  become  a  prece* 
dent,  and  whenever  a  like  arrangement 
shall  be  made  hereafter  and  the  clerk 
does  not  keep  his  promise,  the  court  will 
be  placed  under  the  imperative  duty  of 
giving  relief.  Such  arrangements  would 
probably  become  frequent,  because  of  the 
disposition  of  the  officers  of  courts  to 
be  courteous  and  obliging  to  attorneys. 
We  do  not  think  it  has  been  shown  that 
it  was  the  imperative  duty  of  the  court 
below  to  grant  the  appellant's  request.*' 
,  So,  in  American  Brewing  Co.  v. 
Jergens  (1899)  21  Ind.  App.  595,  52  N. 
E.  820,  a  party  is  held  not  entitled  to  re- 
lief from  judgment  on  the  ground  of 
^^mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,"  where  he  failed  to 
appear  because  the  clerk  of  the  court  in- 
formed him  that  it  would  not  be  neces- 
sary to  appear  or  take  any  steps  in  the 
cause  until  the  day  set  for  the  triaL 
'^If  the  cause  had  been  at  issue,"  said  the 
court,  ^and  set  for  trial  upon  a  certain 
day,  we  are  inclined  to  think  that  ap- 
pellant could  have  relied  upon  the  state- 
ment of  the  man  in  charge  of  the  books 
at  the  clerk's  office,  and  could  have  re- 
lied on  the  date  set  down  in  the  trial 
calendar  as  being  the  date  when  the 
cause  would  be  tried.  Attorneys  know 
that  causes  cannot  be  tried  until  an  is- 
sue is  made ;  and  a  statement  made  to  ap- 
pellant's attorneys  by  the  clerk  of  the 
court  or  his  deputy"  such  as  is  above 
mentioned  'Vould  not  be  binding  upon 
appellee,  and  would  not  be  such  a  state- 
ment as  would  in  any  manner  excuse  ap- 
pellant's neglect." 

So  it  is  held  in  Thompson  v.  Creseent 
Mill  &  Elevator  Co.  (1909)  47  Colo.  4, 
105  Pac.  808,  that  the  n^lect  of  a  party 
in  absenting  himself  from  the  court  on 
the  day  set  for  the  tarial  t>f  his  cause  is 
not  excused  by  his  relying  upon  the  opin^ 
ion  of  some  person  connected  with  the 
clerk's  office  that  the  cause  would  not  be 
reached.  The  court  said:  '^The*  cause 
was  regularly  set  for  trial.  It  is  the 
duty  of  counsel  to  appear  before  the 
court  on  the  day  his  case  is  to  be  tried, 
and  to  remain  in  the  court  room  until 
excused  by  the  judge.  He  must  not  rely 
upon  the  statement  of  the  employees  of 
the  clerk's  office  that  his  case  may  not 
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be  reached.  The  judge  has  absolute 
control  of  the  calendar  of  his  court.  He 
may  try  the  cases  in  the  order  in  which 
they  appear,  or  he  may  disregard  the 
calendar.  This  is  especially  true  of  the 
county  court,  where  the  judge  is  author- 
ized to  call  to  his  aid  the  judge  of  an- 
other court ;  and  when  •  two  judges  are 
trying  the  causes  (m  the  docket  of  the 
county  court,  we  know  of  no  valid  ob- 
jection, there  being  no  rule  of  court 
providing  a  different  procedure,  to  trans- 
ferring causes  from  one  to  another,  with- 
out notice  to  counsel.  If  counsel  had 
been  present  on  the  day  fixed  for  the 
trial  of  the  cause,  the  case  could  not 
have  been  transferred  witlo^out  his  knowl- 
edge; and  as  we  cannot  say  that  the 
court  abused  hicT  discretion  in  declining 
to  set  aside  his  judgment,  it  will  be  af- 
firmed.'' 

So  the  court  in  Elton  v.  Brettschneider 
(1889)  33  m.  App.  355,  stated  that 
equity  could  not  give  relief  where  as  ex- 
cuse for  not  defending  the  suit  defend- 
ant alleged  that  he  was  summoned  to  the 
August  term;  went  to  the  court  room  on 
the  morning  of  the  first  Monday  in 
August,  found  no  court  in  session,  and 
was  told  by  various  officers  of  the  court 
that  there  would  be  no  court  until  Sep- 
tember 17th ;  that  he  believed  them,  and, 
his  attorney  being  out  of  town,  he  paid 
no  more  attention  to  the  suit ;  that  he  did 
not  know  until  the  term  was  over  that 
judgment  had  been  taken. 

On  the  other  hand,  where  a  judgment 
is  rendered  against  a  party  in  conse- 
quence of  some  mistake  or  fault  of  a 
clerk  of  the  court  and  there  is  no  negli- 
gence on  the  part  of  the  litigant,  or  the 
negligence  is  excusable,  relief  has  been 
granted. 

Thus,  where  a  clerk  of  the  court,  in 
transferring  cases  from  the  docket  regu- 
larly kept  in  his  office  to  a  printed  docket 
customarily  issued  and  sent  to  attorneys, 
by  accident  or  mistake  omitted  defend- 
ant's first  name,  merely  giving  her 
initials,  and  omitted  the  nameo  of  de- 
fendant's attorneys  so  that  they  failed 
to  discover  that  their  case  was  set  for 
trial,  and  a  judgment  nil  dicit  was  ren- 
dered, it  was  held,  in  Williams  v.  Tyler 
(1916)  —  Ala.  App.  — ,  71  So.  51,  cer- 
tiorari denied  in  (1916)  —  Ala.  — ,  73 
So.  1002,  that  the  attorneys  were  war- 
ranted in  relying  upon  the  printed 
docket,  and  that  the  judgment  was  ren- 
dered by  mistake  and  without  fault  on 
defendant's  part  within  the  statute  men- 
tioned. In  this  case,  Thomas,  J.,  dis- 
sented, stating  that  the  attorney  was 
necrligent  in  not  making  inquiry  of  the 
L.RA.1917C. 


clerk,  when  he  found  that  his  case  was 
not  on  the  list;  that  although  a  party 
may  rely  on  information  from  the  clerk, 
he  is  not  allowed  to  rely  on  a  lack  of 
information  from  him  with  respect  to 
a  matter  concerning  which  it  is  the 
party's  duty  to  inquire. 

Bo  in  holding  that  a  default  should  be 
set  aside  in  consequence  of  the  inadvert- 
ence of  the  clerk  of  the  court  in  failing 
to  make  an  entry  of  the  issuance  of  a 
remittitur  and  in  making  misleading 
statements  to  a  party,  the  court  in  Hogs 
Back  Consol.  Min.  Co.  v.  New  Basil 
Consol.  Gravel  Mini  Co.  (1884)  65  CaL 
22,  2  Pac.  489,  said:  "The  defendant's 
attorney  having  made  repeated  inquiries 
of  the  clerk  of  this  court  if  a  remittitur 
had  been  issued,  and  having  been  re- 
peatedly informed  that  none  had,  and 
that  none  would  be  until  March  25th, 
and  no  entry  of  the  issuance  of  the  re- 
mittitur having  been  made  (through  the 
inadvertence  of  a  deputy,  as  above 
stated),  we  think  he  might  well  have  re- 
lied upon  such  information,  coming  as 
it  did  from  an  officer  having  custody  of 
the  records  where  an  entry  should  regu- 
larly have  been  made.  Admitting  that 
the  remittitur  of  March  12th  was  regu- 
lar on  its  face,  yet,  when  that  of  March 
27th,  showing  the  order  of  February  23d, 
was  called  to  the  attention  of  the  court 
below,  it  should  have  permitted  defend- 
ant to  be  heard  and  interpose  its  de- 
fense." 

And  the  failure  of  the  clerk  to  strike 
a  cause  oif  the  regular  trial  calendar 
when  he  placed  it  on  the  short  cause 
calendar  has  been  held  sufficient  ground 
for  a  writ  of  error  coram  nobis,  Brady 
V.  Washington  Ins.  Co.  (1898)  82  HI. 
App.  380,  and  authorizes  the  court  to 
pass  a  motion  to  set  aside  the  judgment 
at  a  subsequent  term.  Silverman  v. 
Childs  (1903)  107  HL  App.  522. 

So  it  was  held  in  McCall  v.  Hitchcock 
(1872)  9  Bush  (Ky.)  66,  that  a  new  trial 
should  be  granted  where  failure  to  ap- 
pear and  defend  was  caused  by  accident, 
surprise,  or  unavoidable  casualty  or  mis- 
fortune, which  defendant  could  not  guard 
against  by  use  of  ordinary  prudence,  the 
clerk  of  the  court  having  failed  to  find 
the  suit  against  defendant  when  asked 
for  papers. 

So,  under  statute  providing  that  a 
judgment  may  be  vacated  "for  unavoid- 
able casualty  or  misfortunes  preventing 
the  party  from  prosecuting  or  defend- 
ing," a  judgment  was,  in  Thompson  v. 
Sharp  (1885)  17  Neb.  69,  22  N.  W.  78, 
held  properly  vacated  where  the  clerk 
of  the  court  was  sick  and  failed  to  keep 
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his  promise  to  notify  defendant  or  his 
attorneys  of  an  order  requiring  a  jury 
to  be  drawn  for  the  trial  of  causes  at  a 
stated  term.  "The  clerk,"  observed  the 
court,  "being  the  agent  of  defendant  in 
error,  his  sickness  and  inability  to  give 
the  promised  notice  must  be  treated  the 
same  as  though  he  had  not  been  the 
clerk  of  the  court.  By  his  sickness, 
which  was  an  unavoidable  casualty  or 
misfortune,  defendant  in  error  was  pre- 
vented from  prosecutiDg  his  cause.  He 
was  acting  in  entire  good  faith.  The 
misfortune  was  beyond  his  control.  The 
showing  made  by  the  petition  of  defend- 
ant in  error  being  wholly  uncontradicted, 
we  cannot  say  the  district  court  erred  in 
vacating  the  original  judgment  and 
granting  a  new  trial.  Its  order  is  there- 
fore affirmed.'* 

So  a  judgment  by  default  was  strick- 
en out  in  May  v.  Wolvington  (1888)  69 
Md.  117,  14  Atl.  706,  because  of  mistake 
of  clerk  in  filing  pleas  in  wrong  suit, 
the  court  stating  that  "when  an  attorney 
delivers  to  the  clerk  his  pleas  properly 
entitled,  with  a  direction  in  writing  to 
file  them,  he  can  do  nothing  more.  If 
by  mistake  or  inadvertence  the  clerk 
files  them  in  a  case  to  which  they  are  not 
directed,  he  is  not  by  any  means  to  lose 
the  benefit  of  them." 

So  it  was  held  in  Hopkins  v.  Niggli 

(1887)  —  Tex.  — ,  6  S.  W.  625,  that  a 
defendant  showed  diligence  where,  while 
he  was  under  process  in  another  suit,  his 
attorneys,  whom  he  had  employed  to 
take  care  of  the  present  case,  informed 
him  that  they  could  not  further  repre- 
sent him,  whereupon  he  wrote  to  the 
district  judge  and  district  clerk  explain- 
ing his  situation  and  requesting  that 
they  employ  an  attorney  for  him  if  the 
case  could  not  be  continued ;  but  notwith- 
standing this,  judgment  was  taken 
against  him  by  default. 

So  it  was  held  in  Black  v.  Hurlbut 

(1888)  73  Wis.  126,  40  N.  W.  673,  that, 
under  a  statute  providing  for  the  setting 
aside  of  a  judgment  taken  through  "mis- 
take, inadvertence,  surprise,  or  excusable 
neglect,"  the  circuit  court  could,  at  a 
subsequent  term,  set  aside  a  decision, 
where  clerk  acknowledged  receipt  of  no- 
tice of  trial  sent  in  letter  with  request 
that  he  notify  party  when  appeal  was  lia- 
ble to  be  reached,  but  he  made  no  reply 
to  the  request  and  gave  no  notice,  al- 
though at  some  time  during  the  term  de- 
fendant announced  in  open  court  that 
the  appeal  was  about  to  be  settled,  and 
that  it  would  not  be  for  trial  until  the 
very  last  day  of  the  term. 

Usually,  where  a  party  has  in  good 
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faith  endeavored  to  ascertain  from  the 
clerk  of  the  court  the  condition  of  the 
cause  upon  the  court's  calendar,  and  is 
honestly  misled  by  information  received, 
relief  will  be  granted  from  a  judgment 
entered  because  of  a  failure  to  appear. 

Thus,  in  Lynch  v.  De  Boom  (1915)  26 
Oal.  App.  311,  146  Pao.  908,  the  refusal 
of  the  trial  court  to  vacate  a  judgment 
of  dismissal  entered  because  of  plain- 
tiff's failure  to  appear  was  held  an  abuse 
of  discretion  where  upon  inquiry  the 
clerk  informed  plaintiff  that  the  action 
would  not  be  tried  on  a  certain  date,  and 
that  he  would  assign  a  later  date  for 
the  resetting  of  the  cause  for  trial.  Un- 
der the  circumstances,  the  neglect  of 
plaintiff  was  excusable  within  the  in- 
tent and  meaning  of  statute. 

So,  under  a  statute  providing  that  a 
judgment  may  be  vacated  "for  unavoid- 
able casualty  or  misfortune  preventing 
the  party  from  prosecuting  or  defend- 
ing," a  default  judgment  was,  in  Logan 
V.  SouthaU  (1908)  137  Iowa,  372,  116  N. 
W.  19,  held  properly  set  aside  where  de- 
fendant's failure  to  appear  was  caused 
by  his  reliance  upon  a  clerk's  statement, 
in  response  to  his  letter  of  inquiry,  that 
no  petition  had  been  filed.  The  court 
said:  "The  appellant  insists  with  great 
earnestness  and  ability  that  the  defend- 
ant had  no  right  to  rely  upon  the  infor- 
mation received  from  the  clerk  to  the 
effect  that  a  petition  had  not  been  filed, 
and  says  that  it  is  no  part  of  the  clerk's 
duty  to  advise  parties  or  attorney  as  to 
the  condition  of  the  record  in  his  office, 
and  that  if  a  party  litigant  sees  fit  to 
rely  upon  such  statements,  he  must  do 
so  at  his  own  peril,  and  if  found  to  be 
erroneous,  he  must  suffer  the  conse- 
quences. It  is  the  clerk's  duty  to  receive 
and  file  papers  of  this  kind,  and  to  keep 
them  in  his  possession,  unless  otherwise 
ordered  by  the  court.  It  is  undoubtedly 
the  practice  all  over  this  state  for  at- 
torneys and  parties  in  an  action  to  ap- 
ply to  the  clerks  of  their  respective 
courts  for  just  such  information  as  was 
sought  by  the -defendant  in  the  instant 
case.  Parties  against  whom  actions  are 
brought  reside  in  different  parts  of  the 
county,  in  many  instances  at  a  consider- 
able distance  from  the  county  seat,  and 
without  facilities  for  reaching  it  except 
by  driving  across  the  country,  and  it 
would  be  a  great  hardship  and  inconveni- 
ence to  hold  as  a  matter  of  law  that  such 
parties,  who  have  acted  in  perfect  good 
faith  and  with  due  diligence,  may  not 
rely  upon  information  furnished  them  by 
an  officer  who  is  charged  with  the  cus- 
tody and  control  of  the  papers  relating 
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to  which  such  information  is  sought.  It 
has  been  the  repeated  holding  of  this 
court  that  a  trial  on  the  merits  should 
be  had  in  all  cases  where  it  is  possible, 
and  particularly  where  there  is  failure 
to  show  negligence  on  the  part  of  the 
party  in  default;  and  it  has  also  been 
the  rule  that  where  a  new  trial  has  been 
granted  by  the  trial  court,  this  court 
will  not  interfere  with  the  order  unless 
the  record  shows  that  there  has  been 
an  abuse  of  discretion." 

So  it  has  been  held  that  judgment 
should  be  set  aside  where  information 
obtained  by  defendant's  counsel  from  the 
clerk's  of&ce,  and  the  failure  of  the  clerk 
to  send  him  a  copy  of  the  calendar,  led 
him  to  believe  that  the  case  had  not 
been  assigned  for  triaL  Nash  v.  Denton 
(1898)  59  Kan.  771,  61  Pao.  896. 

So  negligence  of  defendant  was,  in 
Anaconda  Min.  Co.  v.  Saile  (1895)  16 
Mont.  8,  50  Am.  St.  Rep.  472,  39  Pae. 
909,  held  excusable  and  default  properly 
opened,  where  the  clerk  of  the  court  told 
defendant's  attorney  that  no  business 
would  be  transacted  until  a  certain  date, 
and  prior  to  that  date  his  demurrer  was 
heard  and  overruled  and  defendant's  de- 
fault Altered.  The  court  said:  'The 
clerk  was  the  ministerial  officer  of  the 
court.  We  think  that  an  attorney  had 
perfect  right  to  rely  upon  the  statement 
of  such  a  court  officer  that  no  business 
would  be  done  until  a  certain  time.  It 
is  not  as  if  this  information  eame  from 
a  sheriff,  or  a  bailiff,  or  some  attendant 
upon  the  court.  The  clerk  had  the  rec- 
ords of  the  court,  and  knew  its  business. 
It  is  not,  as  suggested  by  appellant,  as  if 
the  clerk  had  told  an  attorney  that  the 
court  would  take  a  certain  action  in  a 
ease,  that  he  would  overrule  or  sustain 
a  demurrer,  or  do  some  other  judicial 
act.  Perhaps  an  attorney  would  not  be 
excused  in  relying  upon  the  statement 
of  the  clerk  as  to  some  judicial  act  which 
the  court  was  to  do,  but  he  certainly 
was  justified  in  relying  upon  the  state- 
ment of  the  clerk  simply  that  no  busi- 
ness was  to  be  transacted  by  the  court. 
We  do  not  think  that  an  attorney  could 
ordinarily  be  expected  to  go  further  and 
inquire  of  the  judge  as  to  such  a  matter, 
which  was,  surely,  reasonably  within  the 
knowledge  of  the  clerk." 

So  the  court  in  Hewitt  v.  Hazard 
(1898)  33  App.  Div.  630,  53  N.  Y.  Supp. 
340,  was  of  the  opinion  that  a  default 
judgment  should  be  opened  and  defend- 
ant permitted  to  try  his  case  where  ''the 
case  was  put  upon  the  calendar  for  the 
January  term,  1897,  and  the  defendant's 
attorney  made  inquiries  then  as  to  when 
L.R.A.1917C. 


it  would  probably  be  reached,  and  was 
told  that  it  would  certainly  not  be 
reached  in  two  years,  and  probably  not 
in  three.  He  made  inquiries  again  in 
January,  1898,  and  he  was  told  then  that 
the  case  would  not  be  reached  until  the 
fall  or  winter  of  1898.  He  also,  as  it 
appeared,  made  inquiries  of  a  lawyer 
practising  in  New  York  city,  and  was 
told  by  him  that  the  case  would  not  be 
likely  to  be  reached  during  this  current 
year.  Rel3ring  upon  these  statements, 
the  attorney  made  no  effort  to  keep  him- 
self more  particularly  advised  as  to  the 
situation  of  the  case  upon  the  calendar. 
.  .  .  He  seems  to  have  a  meritorious 
defense,''  said  the  court,  "and  while  he 
might  probably  have  exercised  greater 
diligence  in  watching  the  calendar,  and 
thus  learned  when  his  case  was  reached, 
yet,  in  view  of  the  well-known  condition 
of  the  calendar  of  trial  terms,  and  the 
well-grounded  idea  that  cases  when  put 
upon  them  for  the  first  time  would  not 
be  reached  for  at  least  two  years,  we 
cannot  say  that  he  was  not  justified  in 
relying  upon  the  information  which  he 
received,  especially  as  he  had  no  notice 
of  the  fact  that  his  case  was  actually 
set  down  for  the  day  calendar  on  the  31st 
of  March." 

So  a  motion  by  defendant  to  set  aside 
inquest  and  subsequent  proceedings  was 
granted  in  Carpenter  v.  Tuffs  (1846)  2 
How,  Pr.  (N.  Y.)  166,  where  he  was  mis- 
led in  not  finding  the  cause  on  the  calen- 
dar until  after  the  term  had  commenced, 
the  cause  having  been  inserted  at  the 
end  of  the  general  calendar  after  it  had 
been  made  up. 

So,  where  through  an  error  of  the  clerk 
a  case  was  restored  to  the  calendar  for 
trial,  and  when  the  case  was  called  the 
defendant  failed  to  appear  and  judgment 
by  default  was  entered  against  him,  an 
order  denying  defendant's  motion  to  open 
his  default  was  reversed  in  Herman  v. 
Hyman  (1908)  112  N.  Y.  Supp.  1077. 


Relianee    am    reauirks    of    Jiidce    of 
ooiurt. 

The  fact  that  a  party's  failure  to  ap- 
pear is  caused  by  his  reliance  on  the  of- 
ficial statement  of  a  judge  of  the  court, 
that  the  case  could  not  be  reached  or 
would  not  be  tried  before  a  certain  date, 
or  that  nothing  further  would  be  done 
without  notifying  counsel,  has  generally 
been  held  sufficient  ground  for  setting 
aside  a  default  judgment.  Ex  parte 
Heflin  (1875)  54  Ala.  95  (petitioner  hav- 
ing left  court  relying  on  judge's  an- 
nouncement that  all  other  litigated  cases 
on  the  civil  dockets  would  be  continued) ; 
Melde  v.  Reynolds  (1900)  129  GaL  308, 


^198      ANNO.— RELIEF  FROM  JUDGMENT  FOR  NEGLIGENCE  OF  CLERK. 


61  Pac.  932  (attorney  having  been  misled 
by  court's  statement  that  cause  would 
not  be  reached  for  trial  for  at  least  three 
months,  the  fact  that  the  columns  of  the 
daily  law  journal  showed  the  date  of 
trial  not  being-  sufficient  to  establish 
negligence  on  his  part) ;  Harralson  v. 
McArthur  (1891)  87  Ga.  478,  13  L.R.A. 
689,  13  S.  E.  594  (relying  on  judge's 
statement  that  case  would  not  be  taken 
up) ;  Fleetwood  v.  Equitable  Mortg.  Co. 
(1899)  108  Ga.  811,  33  S.  E.  1014  (re- 
lying upon  statement  of  judge  that  no 
action  would  be  had  "without  advising 
you") ;  Ratliff  v.  Baldwin  (1867)  29  Ind. 
16,  92  Am.  Dec.  330  (defendant  and  his 
attorney  having  left  court  relying  on 
the  judge's  statement  that  the  case  would 
not  be  tried  at  a  certain  term) ;  Brown 
v.  Weinstein  (1909)  40  Mont  202,  105 
Pac.  730  (remarks  of  judge  and  rule  of 
court  leading  attorney  to  believe  that  he 
would  receive  notice  of  overruling  of  his 
motion) ;  Tyler  v.  Olney  (1815)  12  Johns, 
(N.  Y.)  378  (attorney  misled  by  judge's 
statement  that  cause  would  stand  discon- 
tinued) ;  Pickens  v.  Fox  (1884)  90  N.  C. 
369  (attorney  having  relied  upon  state- 
ment of  judge  that  it  was  not  probable 
that  anything  would  be  done  on  the  civil 
docket) . 

So  a  defendant  who  makes  application, 
within  a  few  days  after  the  time  for  an- 
swer has  expired  and  before  judgment 
is  rendered  against  him  by  default,  to 
the  court  for  leave  to  file  an  answer,  and 
is  told  by  the  court  that  the  case  would 
not  be  reached  at  that  term  and  that 
time  would  be  given  him  to  answer, 
though  a  few  days  thereafter  a  judgment 
is  rendered  against  him  and  an  execu- 
tion issued  on  that  judgment, — is  en- 
titled, on  a  proper  showing,  and  such 
terms  as  may  be  judged,  to  have  the 
judgment  set  aside,  and  leave  given  him 
to  file  an  answer,  and  opportunity  given 
to  try  the  case  on  its  merits.  Sanders 
V.  Hall  (1887)  37  Kan.  271,  15  Pac.  197. 

And  it  is  stated  in  Hodges  v.  Alex- 
ander (1915)  44  Okla.  598, 145  Pac.  809, 
that  it  is  an  abuse  of  discretion  for  the 
court  to  refuse  to  open  a  judgment  by 
default  where  the  answer  presents  a  good 
defense,  and  the  showing  made  by  the 
defendant  is  a  reasonable  excuse  for  the 
absence  of  the  defendant  and  his  at- 
torney at  the  time  of  trial,  with  no  negli- 
gence on  his  part,  and  where  no  sub- 
stantial prejudice  would  result  from 
the  sustaining  of  such  motion.  In  this 
case  defendant's  attorney  arranged  with 
the  judge  of  the  court  to  have  all  his 
eases  continued,  and,  relying  upon  this 
arrangement,  was  not  present  on  the  day 
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of  the  trial,  when  judgment  was  rendered 
by  default.  There  was  apparently  an 
honest  misunderstanding  between  the 
court  and  the  attorney  as  to  what  cases 
were  continued,  and  over  what  space 
of  time  the  continuance  was  granted. 
The  attorney  stated  that  he  understood 
that  the  continuance  was  for  the  term, 
while  the  trial  judge  understood  that 
the  continuance  was  only  until  such  time 
as  attorney  might  be  in  North  Carolina 
on  account  of  the  sickness  of  his  mother. 
Under  the  circumstances  of  this  partic- 
ular case,  the  defendant  and  his  attor- 
neys could  not  be  charged  with  negli- 
gence; but,  on  the  contrary,  the  evidence 
shows  that  the  attorney  exercised  rea- 
sonable diligence  in  order  to  ascertain 
the  status  of  his  cases,  and  through  some 
misunderstanding  allowed  judgments  by 
default  to  be  entered  against  him. 

So,  in  Jean  v.  Hennessy  (1888)  74 
Iowa,  348,  7  Am.  St.  Rep.  486,  37  N.  W. 
771,  a  default  was  set  aside,  on  a  show- 
ing that  the  defendant's  attorney  over- 
looked the  fact  that  a  term  of  the  dis- 
trict court  would  commence  at  a  certain 
time,  and  ''that  he  relied  on  the  assur- 
ance given  him  by  the  judge  at  the  for- 
mer term  that  nothing  further  would  be 
done  in  the  case  without  notice  to  him." 
The  showing  was  held  sufficient,  and  it 
was  said:  ''It  is  true  that  the  parties 
were  bound  to  take  notice  of  the  fact 
that  under  the  statute  as  it  existed  aft- 
er the  1st  of  January  a  term  of  the 
court  would  occur  in  that  month.  It 
is  also  true,  perhaps,  that  the  judge 
could  not,  by  a  mere  parol  assurance  as 
to  the  course  which  would  be  pursued 
in  the  cause,  bind  any  of  the  parties, 
or  conclude  their  rights.  But  an  appli- 
cation to  set  aside  a  default  is  addressed 
to  the  sound  discretion  of  the  court;" 
and  "a  mistake,  even  though  it  relates 
to  a  matter  concerning  which  the  party 
is  charged  by  law  with  notice,  may  afford 
sufficient  ground  of  excuse.  So,  also, 
may  an  assurance  by  the  judge  as  to  the 
course  which  will  be  pursued  in  the 
cause,  even  though  unauthorized,  if  it 
has  in  good  faith  been  acted  on  by  the 
party." 

The  statements,  however,  made  by  a 
judge  out  of  court  previous  to  the  com- 
mencement of  a  term,  that  certain  cases 
will  not  be  tried  at  the  ensuing  term, 
are  not  judicial  determinations,  and  a 
party  relying  upon  such  statements 
does  so  at  his  own  peril.  The  Missouri, 
K.  &  T.  R.  Co.  V.  Crowe  (1872)  9  Ean. 
496. 

So  it  was  contended,  in  Mann  v.  Mann 
'  (1881)  33  La.  Ann.  351,  that  the  refusal 
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to  set  aside  a  judgment  worked  an  in- 
justice, because,  though  defendant  had 
prepared  and  was  ready  to  file  his  an- 
swer or  opposition,  he  failed  to  do  so 
because  his  counsel  was  under  the  im- 
pression that  the  court  would  transact 
no  business  on  the  civil  docket  during 
the  term,  and  this  impression  was  cre- 
ated by  remarks  which  he  understood  "the 
presiding  judge  to  make  to  that  effect. 
The  court,  however,  in  denying  the  re- 
lief asked,  said  that  the  mere  mistake, 
misunderstanding,  or  misapprehension  by 
counsel  of  remarks  made  by  the  judge 
cannot  afford  legal  reasons,  or  excuse 
them,  for  not  taking  timely  action  in  urg- 
ing objection,  oppositions,  or  filing  an- 
swers. 

In  Stewart  v.  Cannon  (1896)  66  Minn. 
64,  68  N.  W.  604,  it  is  held  that  the  trial 
court  did  not  abuse  its  discretion  in  de- 
nying the  defendant's  motion  to  be  re- 
lieved from  his  default,  and  to  vacate 
the  findings  and  order  for  judgment  here- 
in. It  is  claimed  in  this  case  that  de- 
fendant's attorney  was  not  present  when 
the  case  was  set  for  trial,  and  that  aft- 
erwards, in  response  to  his  inquiry,  the 
trial  judge  informed  him  that  it  was  set 
for  June  5th,  and  he  so  wrote  the  de- 
fendant; and  that  he,  the  attorney,  had 
no  other  knowledge  or  information  as  to 
the  time  set  for  the  trial.  The  court, 
however,  states  that  it  is  clear  that  the 
defendant    personally    was    free    from 


laches,  but  if  his  attorney,  as  the. trial 
judge  was  justified  in  finding,  stipulated 
to  set  the  case  for  trial  on  June  4th, 
and  was  afterwards  informed  by  the 
trial  judge  and  plaintiff's  attorney  that 
it  had  been  so  set,  his  failure  to  so  no- 
tify the  defendant  and  appear  at  the 
trial  is  not  satisfactorily  explained  or 
excused. 

So  the  fact  that  in  response  to  in- 
quiry the  judge  telegraphed  defendant 
that  the  court  was  behind  with  its  busi- 
ness, and  could  not  reach  a  case  which 
was  set  for  trial  before  that  of  defend- 
ant, near  the  close  of  the  term,  was  held, 
in  Cresswell  v.  White  (1891)  3  Ind.  App. 
306,  29  N.  E.  612,  not  sufficient  ground 
for  relief  against  a  default  judgment. 
The  court  said  that,  presuming  in  favor 
of  the  ruling  of  the  trial  court,  the  mes- 
sage was  but  the  expression  of  the  opin- 
ion of  the  judge  respecting  the  progress 
that  would  be  made  in  the  trial  of  causes, 
and  not  a  positive  announcement  that  the 
cause  to  which  it  referred  would  not  be 
reached. 

In  National  Fertilizer  Co.  v.  Hinson 
(1894)  103  Ala.  532, 16  So.  844,  the  court 
refused  to  set  aside  a  default  judgment 
where  the  time  for  defendants  to  appear 
and  plead  had  passed  and  they  were  in 
default  when  the  presiding  judge  an- 
nounced that  the  civil  docket  would  not 
again  be  taken  up  and  that  all  parties 
interested  could  go  home.        J.  D.  C. 
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W.  H.  NEILL  COMPANY,  Appt., 

v. 

HARRY  RUMPP. 

(148  Ky.  810,  147  S.  W.  910.) 

Master    and   servant  —  assistant    fore* 
nian*s  request  —  injury  —  liability. 

1.  An  employee  of  a  teamster  who  has 
contracted  to  move  a  piece  of  machinery 
may  hold  the  owner  of  tne  machinery  liable 
for  injury  received  through  negligence  in 
preparing  the  machine  for  transportation, 
if,  by  direction  of  the  owner's  foreman,  he 


was  assisting  in  such  preparation,  although 
he  expected  no  pay  from  the  owner  for  such 
service. 

Far  other  caseSf  see  Maeter  and  Servant,  /. 
6,  tit  Dig.  l'-52  N.  8, 

S*ine  -^  authority    of    foreman  —  em- 
ployment of  help. 

2.  The  foreman  of  a  mill  supply  business 
who  is  charged  with  the  duty  of  getting 
out  and  shipping  machinery  as  it  is  sold  has 
authority  to  employ  the  necessary  help  to 
do  so,  at  least  where,  with  the  knowledge 
of  the  owner,  it  has  been  his  custom  for 
many  years  so  to  do. 
For  other  caeee^  see  Master  and  Servant,  I, 

a,  in  Dig.  1-52  N.  8. 


Note.  —  The  liability  of  the  master  for 
injury  to  a  volunteer  is  treated  in  the  notes 
to  Grissom  v.  Atlanta  k  B.  A.  L.  R.  Co.  13 
L.R.A.(N.S.)  561;  Hunter  v.  Corrigan,  43 
L.R.A.(N.S.)  187;  and  Pooler  v.  Sargent 
Lumber  Co.  L.R.A.1915F,  1125.  See  also 
in  this  connection  the  note  to  St.  Louis  & 
S.  F.  R.  Co.  v.  Bagwell,  40  L.R.A.(X.S.) 
1180,  as  to  liability  of  master  for  injury  to 
an  emergency  assistant. 
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The  liability  of  a  master  for  injury  to 
the  property  or  person  of  one  to  whom  he 
owes  no  contractual  duty,  by  acts  of  a 
volunteer  whom  a  servant  permits  to  assist 
in  the  performance  of  the  master's  service, 
is  discussed  in  the  notes  to  Thyssen  v. 
Davenport  Ice  &  Cold  Storage  Co.  13  L.R.A. 
(N.S.)  572;  Geiss  v.  Twin  Citv  Taxicab  Co. 
46  L.R.A.(N.S.)  382;  and  Osteen  v.  South 
Carolina  Cotton  Oil  Co.  L.R.A.1916B,  630. 
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Same  —  negligent  use  of  crane  —  lia« 

billty. 

3.  An  employer  is  negligent  in  attempting 
to  move  machinery  with  a  crane  of  insuffi- 
cient capacity  and  in  subjecting  one  to 
lateral  strain  which  he  knows  it  will  not 
stand,  so  as  to  render  him  liable  for  injury 
to  an  employee  due  to  the  fall  of  the  crane 
and  machine. 
For  other  cckses,  see  Master  and  Bervant,  II. 

a,  4,  a,  in  Dig.  1-52  N.  8. 

(June  11,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Branch,  First 
Division,  of  the  Circuit  Court  for  Jefferson 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Furlong  for  appellant. 

Messrs.  Edwards,  Ogden,  &  Peak  and 
James  W.  Garrison,  for  appellee: 

Where  the  injured  person  is  an  emergency 
assistant,  acting  at  the  request  of  an  em- 
ployee, the  master  is  liable,  although  ordi- 
narily such  employee  is  not  vested  with  the 
power  of  hiring. 

Louisville  Gelatine  Works  v.  Minton,  144 
Ky.  834,  139  S.  W.  1087;  Kentucky  C.  R. 
Co.  V.  Gastineau,  83  Ky.  119;  Central 
Kentucky  Traction  Co.  v.  Miller,  147  Ky. 
113,  40  L.R.A.(N.S.)  1184,  143  S.  W.  760; 
Louisville  &  N.  R.  Co.  v.  Pendletcm,  126  Ky. 
605,  104  S.  W.  382;  Clarke  v.  Louisville  & 
N.  R.  Co.  33  Ky.  L.  Rep.  797,  111  S.  W. 
344. 

Lasslng,  J.,  delivered  the  opinion  of  the 
court: 

W.  H.  Neill  Company  is  a  private  corpo- 
ration, engaged  in  the  mill  supply  business 
in  the  city  of  Louisville.  It  deals  in  belts, 
pulleys,  wheels,  and  all  character  of  sup- 
plies used  in  the  mill  business.  It  is  not 
a  manufacturer,  but  simply  a  dealer.  Its 
storeroom  is  situated  on  the  north  side  of 
Main  street,  between  Fifth  and  Sixth,  and 
runs  back  to  an  alley.  The  store  is  lighted 
in  the  rear  by  a  large  window.  Harry 
Rumpf  was  a  teamster,  in  the  employ  of  A. 
H.  Figg,  who  conducts  a  teaming  and  trans- 
fer business  in  the  city  of  Louisville.  About 
July  15,  1910,  the  said  W.  H.  Neill  Com- 
pany called  upon  Figg  to  haul  a  heavy  drill 
press  from  its  storeroom  and  deliver  it  to 
the  purchaser.  This  press  weighed  1,500 
pounds,  was  about  2  feet  square,  and  about 
6  feet  long.  It  was  standing  near  the  center 
of  the  storeroom  near  the  rear  end,  near  the 
alley,  in  an  upright  position.  It  became 
necessary  to  put  the  press  upon  its  side,  in 
order  that  it  might  be  rolled  out  to  the 
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door  and  loaded.  A  crane^  to  which  a  bloctc 
and  tackle  was  attached,  was  used  to  assist 
in  laying  the  drill  press  on  its  side.  It 
seems  that  the  employees  about  the  place 
were  not  able  to  handle  this  press,  and 
additional  help  was  needed.  The  evidence 
shows  that  two  outside  men  were  called  in, 
and  Rumpf  also  assisted  in  lowering  the 
press.  In  some  way,  while  they  were  at- 
tempting to  let  it  down  upon  its  side,  it 
fell,  and  in  its  fall  caught  and  crushed 
Rumpf's  hand.  He  sued  the  company  for 
damages,  alleging  that  his  injury  was  due 
to  the  negligent  manner  in  which  the  ma- 
chinery, to  wit,  the  crane  used  in  lowering 
the  press,  was  operated;  and  also  that  the 
boss  in  charge  of  the  work  of  lowering  it 
caused  it  to  fall  by  improperly  prizing  it 
at  the  base.  The  plaintiff  proceeded  upon 
the  idea  that  he  was  employed  to  assist  in 
this  work. 

The  defendant  denied  liability,  and  denied 
that  it  had  employed  the  plaintiff,  denied 
that  it  was  imder  any  duty  or  obligation  to 
protect  him,  except  to  avoid  injuring  him 
after  discovering  his  peril,  and  pleaded  that 
the  work  of  lowering  this  press  on  its  side 
was  so  simple,  plain,  and  obvious  that  any- 
one of  ordinary  understanding  and  common 
experience  in  the  handling  of  heavy  articles 
of  this  character  could  not  fail  to  see  and 
know  that,  if  it  should  fall,  injury  would 
necessarily  result  to  those  who  failed  to  get 
out  of  its  way. 

The  case  was  submitted  to  a  jury  upon  the 
issue  joined,  with  the  result  that  plaintiff 
recovered  a  verdict  for  $1,200.  Judgment 
having  been  rendered  thereon,  the  defend- 
ant appeals,  and  seeks  a  reversal  primarily 
upon  the  ground  that  the  court  erred  in 
refusing  to  peremptorily  instruct  the  jury 
to  find  for  it  at  the  oonchision  of  the  evi- 
dence for  the  plaintiff. 

The  appellant's  whole  defense  in  this  case 
is  rested  upon  the  theory  that  appellee  was 
a  volunteer,  and,  Sa  such,  he  assumed  the 
risk,  and  is  not  entitled  to  recover  anything 
because  of  the  injury  sustained  under  these 
circumstances. 

Appellee  insists,  first,  that  he  was  not 
a  volunteer,  but  that  he  was  acting  under 
the  direction  of  the  foreman,  Frank,  who 
had  ample  authority  to  employ  such  as- 
sistance as  was  necessary  to  carry  on  the 
business  in  which  appellant  was  then  en- 
gaged, and  that  in  the  exercise  of  such  au- 
thority he  did  employ  appellee,  or  at  least 
requested  him  to  assist  in  the  work,  and 
that  under  these  circumstances,  if  appellant 
failed  to  furnish  him  a  reasonably  safe  place 
in  which  to  work  or  reasonably  safe  and 
suitable  appliances  with  which  to  work,  and 
injury  resulted  because  of  such  failure,  ap- 
pellant is  liable.     Appellant  introduced  no 
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evidence  whatever,  but  insUts  that  the  evi- 
dence of  appellee  showed  that  he  was  a 
voluDteer. 

Appellee  testifies  as  to  his  own  connection 
with  this  work  as  follows: 

Q.  What  did  Frank  say  to  you  about 
helping,  if  anything? 

A.  You  mean  after  I  got  hurt? 

Q.  No;  before  you  got  hurt. 

A.  Oh,  he  just  says,  "Go  back  there. 
You  all  hold  it  up  a  little  bit."    .    .    . 

Q.  Who  else  did  Frank  ask  to  assist  is 
getting  the  drill  out?  Who  else  was  right 
there  ? 

A.  There  was  Fahey  and  Kennedy  and 
Muir  and  Sullivan  and  me.    .    .    . 

Q.  What  part  of  the  work  did  you  do, 
where  were  you  standing? 

A.  I  was  in  the  back. 

Q.  Who  placed  you  there? 

A.  Frank. 

Q.  Tell  the  jury  what,  if  anything,  Frank 
told  you  to  do? 

A.  Well,  Frank  told  me,  he  says,  "You 
go  over  there  by  that  machine  on  the 
corner."  When  I  got  over  there,  they  were 
already  cranking  and  hoisting,  and  it  got 
kind  of  twisted.  They  had  to  change  the 
ropes  the  third  time,  and  Frank  got  under 
there  with  a  big  crowbar,  and  gave  it  a  turn, 
and  it  came  right  over  on  my  hand.    .    .    . 

Q.  When  you  got  the  drill  press  over, 
leaning  something  like  I  indicate  by  this 
book,  what  did  Frank  then  do? 

A.  He  says,  "Wait  a  minute  now."  He 
seen  it  was  going  to  fall.  Then  they  got 
around  this  way  and  stopped  it. 

Q.  When  they  stopped  it  what  did  Frank 
do? 

A.  He  took  the  crowbar  and  turned  it 
around  when  it  fell  over. 

Frank  himself  testified  that  the  accident 
was  caused  in  this  way: 

Q.  What  work  did  you  do  in  connection 
with  it,  actual  work? 

A.  The  actual  work  I  did,  I  had  a  crow- 
bar under  the  edge  of  the  drill  press,  trying 
to  shove  the  base  of  the  press. 

Q.  So  that  you  would  let  it  come  down 
directly  into  the  aisle,  and  thereby  it  could 
be  moved  on  out  through  the  store? 

A.  Welly  I  don't  know,  I  don't  recollect 
clearly  just  what  I  was  doing.  The  only 
thing  that  I  do  recollect  clearly  is  the  fact 
that  I  had  a  crowbar  under  the  end  of  the 
press  in  order  to  shove  the  base. 

Q.  Had  you  shoved  the  base  when  it  fell? 

A.  That  is  what  caused  it  to  fall. 

*     •     • 

Q.  You  shoving  the  base? 
A.  Yes,  sir. 

Tlius,  from  the  evidence  of  appellee  and 


pellee,  aloag  with  the  other  men,  waB  di- 
rected to  go  around  and  help  hold  up  the 
press,  while  Frank  prized  at  its  base,  and 
while  the  men  were  attempting  to  hold  It, 
and  he  prizing  at  its  base,  it  fell,  and  ap- 
pellee was  injured. 

Appellee  testified  that  he  was  not  expect- 
ing any  pay  for  this  work,  that  he  had 
theretofore  done  similar  work  when  articles 
were  being  moved  there,  and  had  received 
no  pay  for  it,  but  that  it  was  the  custom  of 
the  ofiicers  of  the  appellant  company  to 
give  him  tips  at  times.  The  question  of 
compensation  cannot  enter  into  the  case,  so 
as  to  militate  against  appellee's  right  to  re- 
cover, if  it  in  fact  he  was,  at  the  time  of  his 
injury,  acting  at  the  request  of  or  under  the 
directiona  of  appellant's  foreman,  who  had 
charge  of  the  work  of  moving  out  this  press. 
He  testified  that  he  was  so  acting,  and  there 
is  no  evidence  to  the  contrary.  If  then, 
while  so  acting,  he  was  injured  through  the 
negligence  of  appellant  in  failing  to  furnish 
a  reasonably  safe  place  in  which  to  work, 
or  suitable  appliances  and  sufficient  labor 
with  which  to  handle  the  press,  appellant  is 
in  no  position  to  escape  liability  simply  be- 
cause appellee  was  not  expecting  compensa- 
tion for  his  work. 

It  is  next  suggested  in  brief  that  if  Frank 
did  direct  appellee  to  assist  in  this  work, 
he  was  without  authority  to  do  so.  The 
evidence  does  not  support  or  justify  this 
statement.  He  was  there  in  charge  of  the 
men  engaged  in  removing  the  press.  He  did 
not  have  a  sufficient  force  on  hand,  and  he 
found  it  necessary  to  call  in  or  procure 
additional  help.  It  is  conceded  that  he  sent 
down  by  some  one,  perhaps  appellee,  and 
procured  the  services  of  two  additional  men, 
and,  with  the  help  of  these  and  appellee, 
attempted  to  get  out  the  press.  Having 
been  placed  there  in  charge  by  the  com- 
pany, and  being  intrusted  with  the  manage 
ment  of  shipping  this  press,  appellant  will 
not  be  heard  to  say  that  he  was  without  au- 
thority to  get  such  assistance  as  the  emer- 
gencies of  the  case  required.  He  says  that 
he  had  no  authority  to  employ  help,  but 
admits  that  such  had  been  the  custom  for 
many  years  in  the  conduct  of  their  business. 
Upon  consideration  of  the  whole  record,  we 
are  satisfied  that  Frank,  who  had  charge  of 
this  work,  was  clothed  with  authority  to 
employ  such  assistance,  in  emergency  cases, 
as  was  needed,  and  that,  in  the  exercise  of 
this  authority,  he  directed  appellee  to  assist 
in  the  work. 

The  only  remaining  question  is:  Was 
appellant  guilty  of  negligence  in  attempting 
to  lower  this  press  in  the  way  and  manner 
in  which  it  did?  Frank  was  familiar  with 
the  crane,  and  knew  that  too  much  weight, 

of  Frank,  the  foreman,  it  is  plain  that  ap- '  thrown  upon  one  side,  would  cause  it  to  fall 
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over;  for  he  says:  "If  you  pull  from  the 
side,  you  would  be  very  apt  to  pull  the  ma- 
chine over."  Fahey  testified  that  it  had  pre- 
viously fallen  over  in  Frank's  presence. 
Sullivan  testified  that  he  had  warned  Frank 
against  its  use  upon  this  occasion,  but  that 
Frank  insisted  that  it  was  all  right.  From 
this  evidence  it. may  be  fairly  assumed  that 
Frank  was  familiar  with  the  operation  of 
this  crane,  and  the  dangers  attendant  upon 
its  use.  Appellee  was  not  familiar  with  the 
operation  of  this  crane,  had  theretofore  had 
no  experience  with  it,  and  knew  nothing 
of  the  dangers  attendant  upon  its  use.  He 
was  not  advised  that  it  was  liable  to  fall 
upon  being  subjected  to  a  lateral  strain, 
but,  in  ignorance  of  these  facts,  took  his 
station  alongside  the  press,  where  he  al- 
leged he  was  directed  to  go  by  Frank,  and 
was  standing  with  his  back  toward  the 
crane  and  press,  attempting  to  prevent 
the  press  from  turning  over  sideways  at  the 
time  it  fell.  The  falling  was,  as  stated  by 
Frank,  due  to  the  prizing  at  the  base  of  the 
press  with  the  crowbar,  thus  evidently  exert- 
ing a  lateral  pressure  upon  the  crane,  caus- 
ing it  to  topple  over,  and  with  it,  the  press. 
From  the  evidence  one  of  two  things  is 
apparent:  Either  the  crane  was  not  of  suffi- 
cient capacity  to  hold  the  press  while  it 
was  being  lowered;  or  else  the  foreman, 
Frank,  caused  it  to  fall  by  improperly  ap- 
plying the  crowbar  to  the  base,  thus  throw- 
ing the  weight  upon  one  side  and  causing 
the  crane  to  fall.  Upon  no  other  hypothesis 
can  the  accident  be  accounted  for.  If  it 
was  produced  by  either  of  the  causes  above 
indicated,  appellant  would  be  answerable 
for  the  resulting  injury. 

An  employer  is  not  required  to  furnish 
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the  best  tools  or  appliances  for  conducting 
his  business,  but  he  must  use  ordinary  care 
to  furnish  such  as  are  reasonably  suited  for 
the  purpose  for  which  they  are  intended; 
and,  if  the  tools  and  appliances  which  he 
does  furnish  are  inadequate,  or  insufficient, 
to  conduct  the  business  with  reasonable 
safety,  and  injury  results,  liability  follows, 
if  the  servant  has  himself  exercised  ordi- 
nary care  for  his  own  safety. 

Again,  it  is  the  duty  of  the  master  to 
use  ordinary  care  to  adopt  a  reasonably 
safe  method  for  conducting  his  business  in 
order  to  protect  his  employees  against  in- 
jury, and  a  failure  on  the  part  of  the  em- 
ployer to  exercise  such  care  renders  him  lia- 
ble for  resulting  injury  to  an  employee  who 
is  himself  without  fault. 

The  evidence  in  the  case  at  bar  fails  to 
show  that  appellee  was  guilty  of  contribu- 
tory negligence;  but,  on  the  contrary,  it 
shows  that  he  was  acting  under  the  immedi- 
ate direction  of  the  foreman,  that  he  sta- 
tioned himself  as  directed  by  the  foreman, 
and  was  attempting  to  prevent  the  press 
from  falling  over.  Under  such  circum- 
stances, it  was  the  duty  of  the  court  to  sub- 
mit to  the  jury,  under  proper  instructions, 
whether  or  not  appellant  was  guilty  of  such 
negligence  as  would  make  it  answerable  in 
damages  for  appellee's  injuries.  The  in- 
structions in  appropriate  terms  presented  to 
the  jury  the  issues  as  made  by  the  pleadings 
and  warranted  by  the  evidence;  and,  as  the 
verdict  is,  in  our  opinion,  justified  and  sus- 
tained by  the  evidence,  we  see  no  reason 
for  disturbing  the  judgment  predicated 
thereon. 

Judgment  affirmed. 
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As   to   limitation   of  action,  see  titif- 

ITATtON   OF   ACTIONB. 

L.RJii.l917C. 


447 


882 


544 


1135 


Possession  of  ezectltor  or  administrator 
as   continuance  of  that   of  ancestor    147 

AarencT 

See  Principal  and  Aoent. 

Alcobol. 

Construction  and  eflTect  of  provisions 
against  keeping,  on  Insured  premises    278 

Aliens. 

EflTect  of  war  on  contracts  with  alien 
enemies  662 

Alimony. 

See  DivoRCi  and  Sbpabatiom. 

Amount. 

Of  license  fee,  see  Licensb. 

AnlsMnls. 

Transportation  of,  see  Carbibbs. 
Fright  of,  see  Fbioht. 

Keeping  of  pigs  as  nuisance  212 

Duty  of  seller  to  disclose  defect  in  619 

Liability  for  death  or  Injury  to  one  at- 
tempting to  stop  a  runaway  horse     1083 

Appeal  and  error. 

Effect  of  appeal  or  right  of  appeal  upon 
plaintiff's  right  to  dismiss  action  133 

Measure  of  restitution  where  property 
Is  sold  under  a  judgment  or  order 
subsequently  reversed  without  Inter- 
vening supersedeas  or  stay  1179 

Appraisal. 

Specific  performance  of  provisions  for 
appraisal  of  property  preliminary  to 
exercise  of  option  613 


Carrying  weapons,  see  Cabbtino  Wiap- 

ONS. 

Assault   and   battery. 

Provision  In  Insurance  policy  against 
liability  in  event  of  death  or  Injury 
in  consequence  of  violation  of  law  as 
applied  to  death  or  injury  resulting 
from  a  personal   encounter 


Assiarnment. 

Of   expectancy,   see   EXPECTANCIES. 


199 


See  aMso  General  Index  following  this. 
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Asslamment  for  creditors. 

Right  of  assignee  in  behalf  of  general 
creditors  to  complain  of  failure  to 
record    contract    of   conditional    sale     442 

AsBodatlons. 

Benevolent  societies,  see  Benevolent 
Societies. 

Banks. 

Effect  of  deposit  of  fends  belonging  to 
the  depositor  in  a  bank  account  in 
the    name    of    himself    and    another    650 

BeneTolent   societies. 

Insurance  by,  see  Insurance. 

Liability  of  benevolent  or  fraternal  so- 
ciety for  injury  to  person  during  in> 
itlation   or   expulsion  476 

Bensln. 

Keeping  of,   on  insured  premises  278 

Bensol. 

Keeping  of,  on  Insured  premises  278 

Bequest. 

See   Wills. 

Bills  and  notes. 

As  to  premium  note,  see  Insurance. 

Admissibility  of  parol  evidence  to  show 
that  a  bill  or  note  was  delivered  upon 
condition  306 

Enforceability  of  a  note  given  in  pay- 
ment of  a  worthless  pre-existing  obli- 
gation of  another  842 

Blind  persons. 

Duty  toward  blind  persons  or  persons 
with  defective  eyesight  as  to  condi- 
tion of  streets.  126 

Blood  test. 

Requiring  persons  handling  milk  to  sub- 
mit to  250 

Bonds. 

Right  of  surety  upon  contractor's  bond 
to  have  payments  made  by  contractor 
applied  to  the  contract  637 

Breacb. 

Of  contract,  see  Contracts. 

Brokers. 

Measure  of  damages  for  broker's  breach 
of  contract  with  customer  as  to  sales 
and  purchases  of  stock  on  the  ex- 
change 747 

Bnlldlnars. 

Liens  on,  see  Mbchakics'  Liens. 

Use  of,  by  owner  as  acceptance  of  work 
of   construction   or   repair  324 

Right  to  interfere  with  wires  of  public 
service  corporation  in  moving  build- 
ing along  street  774 

Liability  for  injuries  caused  by  lack  or 
insufBciency  of  fire  escapes 


Business. 

By   foreign   corporation,   see  Oobfoba- 

TIONS. 

By-la'ws. 

Of  insurance  cozopany,  see  Insueancb. 

Caf«. 

See  Restaurants. 

Camphene. 

Keeping  of,  on,  insured  premises 


278 


1153 


Carriers. 

Matters  peculiar  to  shipping,  see 
Shipping. 

Violation  by  servant  of  rule  adopted 
by  company  as  evidence  of  negli- 
gence toward  passenger  793 

Agreement  or  custom  of  carrier  to 
notify  consignor  of  consignee's  re- 
fusal to  accept  goods  or  pay  freight  1127 

Liability  of  carrier  for  damages  to 
freight  because  of  defects  in  or  im- 
proper condition  of  car  510 

Constitutionality  of  statute  fixing  min- 
imum rate  of  speed  at  which  carri- 
er may  transport  special  kinds  of 
freight  142 

Right  of  railroad  to  charge  storage  or 
demurrage  where  the  refusal  to  re- 
move the  goods  is  due  to  a  dispute     419 

Carrylnar  on  business. 

By  foreign  corporation,  what  consti- 
tutes, see  Corporations. 

Carrying  "weapons. 

Constitutional  right  to  bear  arms  6S 

CatboUos. 

Remarriage  of  divorced  Catholics  1020 

Celebfrlty. 

Name  of  celebrity  as  trademark  or 
tradename  1161 

Cbanare  of  arrade. 

Of  highway,  see  Highwaxs. 

Cbarltles. 

Liability  of  benevolent  or  fraternal 
society  for  injury  to  person  during 
initiation  or  expulsion  47<( 


Cben&lcals. 

Keeping  of,  on  insured  premises 


27a 


Cblropodlsts. 

Application   to,   of  statutes  regulating 
the  practice-  of  medicine  827 

Cblropractors. 

Application   to,   of  .statutes   regiilatijig 
the   practice   of   medicins  823 

Clairvoyants. 

Application    to,   of   statutes  regulating 
the   practice   of   medicine  82S 


L.R,A.1917C. 


Commlssfoas. 

Of  guardian,  see  Guardian  and  Ward. 
See  also  Oeneral  Index  following  this. 
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See  HuasAKD  avd  Wins. 

Compensation. 

Of  guardian,  see  Guardian  and  Ward. 

Competition. 

Unfair  competition,  lee  Unfair  Coupi- 

TITION. 

Complaint. 

In  contempt  proceedings,  see  Con- 
tempt. 

Condemnation. 

Of  property,  see  Damaobs. 

Condition. 

Condition  precedent  to  salt,  see  AcnON 

OR   Suit. 
As   to    real    property,    see    Coybnants 

AND  Conditions. 
Parol  evidence  of,-  see  Btidbngs. 
In  Insurance  contract,  see  Insurance. 
Waiver  of  conditions  of  reinstatement 

of  member  of  benefit  society 

Conditional  sale. 

See  Salr. 

Conlldentlal  eommnnleatlons* 

Liability  for  disclosing 

Consideration. 

For  note,  see  Bujlb  and  Noras. 

Conspiracy. 

Liability  of  labor  union  for  procur- 
ing one's  discharge  or  preventing 
employBnent 

Constitutional  Imrr, 

Constitutional       prohibition       against 
state  engaging  in  internal  improve- 
ments, see  Internal  Improvements. 
Constitutional  right  to  bear  arms 
Constitutionality  of  statute  fixing  min- 
imum rate  of  speed  at  which  carrier 
may     transport     special     kinds     of 
freight 
Validity  of  regulations  as  to  milk 
Constructive  or  substituted  service  on 
resident   in   action   in    personam   as 
due  process  of  law 

Constrnetflon  eontraets. 

Use  of  building  by  owner  as  an  ac- 
ceptance of  work  of  construction  or 
repair  and  as  a  waiver  of  known  de- 
fects therein 


260 


1181 


1056 


68 


142 
243 


1148 


824 


Const  met  !▼•  aor^loe. 

See  Writ  and  Process. 

Contajglovs  and  Infeetlons  diseases. 

Validity  of  regulations  to  protect  milk 
from 

Contempt. 

Inability  to  pay  alimony  as  defense  to 
contempt 

AflSdavlt  or  complaint  in  contempt  pro- 
ceedings  on  information   and   belief 


248 


97 


854 


Contraotors. 

Bonds  of,  see  Bonds. 

Contracts     of,     generally, 
tracts. 


se«    Con- 


L.R.A.1917C. 


Contracts. 

As  to  bills  and  notes,  see  Bills  and 
Notes. 

Measure  of  damages  for  breach,  see 
Damages. 

Specific  performance  of,  see  Specific 
Performance. 

Validity  of  Sunday  contract,  see  Sun- 
day. 

For  sale  of  lands,  see  Vendor  and 
Purchaser. 

Effect  of  war  on  contracts  with  alien 
enemies  662 

Agreement  to  pay  more  than  legal  sal> 
ary  or  fees  of  public  officer  or  em- 
ployee 1093 

Provision  against  officer  being  Inter- 
ested in  contract  with  public  as  ex- 
tending to  corporation  of  which  he 
is  a  stockholder  or  officer  1099 

Use  of  building  by  owner  as  an  accept- 
ance of  work  of  construction  or  re- 
pair, and  as  a  waiver  of  known  de- 
fects therein  324 

Injunction  against  aiding  or  Inducing 
breach  of  782 

<H>ntradlctory  statements. 

Conviction  of  perjury  upon  proof  that 
accused  made  contradictory  state- 
ments 68 

Contributory  nearllflrence. 

See  Negligence. 

Corporations. 

Liability  of  stockholders  who  received 
dividends   paid   out  of  capital  397 

Effect  of  agreement  by  foreign  corpora- 
tion to  install  article  within  the 
^  state  to  bring  it  within  statute  reg- 
ulating   foreign    corporations  1014 

Cotenancy. 

Effect  of  deposit  of  funds  belonging  to 
the  depositor  in  a  bank  account  in 
the  name  of  himself  and  another  to 
create  Joint  tenancy  671 

Conrts. 

Process  of,  see  Writ  and  Process. 

Covenants  and  conditions. 

Necessity  of  entry,  or  formal  declara- 
tion of  forfeiture,  as  a  condition  of 
maintaining  action  other  than  for 
damages  based  on  breach  of  condi- 
tion subsequent  In  a  conveyance  of 
freehold  882 

Criminal  law. 

As  to  grand  Jury,   see  Grand  Jury. 
As    to   criminal   libel,    see   Libel   and 

Slander. 
Violation  of  Sunday  laws,  see  Sunday. 
See  also  Homicide;  Perjury. 


See  ai^o  Qeneral  Index  foUowing  this. 
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Crops. 

Sale  or  mortgage  of  future  and  grow- 
log   crops  8 

Right  of  tenant  or  cropper  to  maintain 
replevin  for  crops  1114 

Cnstona. 

Of  carrier  to  notify  consignor  of  con- 
signee's refusal  to  accept  goods  tent 
by  freight  1128 


1170 


747 


428 


1135 


1189 


921 


615 


1032 


Measure  of  restitution  where  property 
is  sold  under  a  Judgment  or  order 
subsequently  reversed  without  inter- 
vening supersedeas  or  stay 

Measure  of  damages  for  broker's  breach 
of  contract  with  customer  as  to  sales 
and  purchases  of  stock  on  the  ex- 
change 

Measure  of  damages  to  leasehold  from 
change   of   grade 

Obstruction  to  view  as  an  element  of 
damages  in  condemnation  proceed- 
ings 

Right  to  recover  cost  of  alteration 
made  in  anticipation  of,  and  to  pre- 
vent or  reduce  damages  to  property 
from,  a  public  improvement 

Days  of  srace. 

For  payment  of  premium  after  ma- 
turity   of    premium    note 

Death. 

Of   insured   person,   see   Insubancb. 
Defamation  of  deceased  person 
Validity   and   effect   of   by-law   of   mu- 
tual benefit  society   refusing  to   pay 
benefit    upon    presumption    of   death 
from   seven   years'   absence 

Debtor  and  creditor. 

Assignment  for  creditors,  see  Assign- 
ment   FOR    Ckeditors. 

As  to  exemptions,   see   Exemptions. 

Right  of  general  creditors  to  complain 
of  failure  to  record  contract  of  con- 
ditional sale 

Remedy  of  judgment  creditor  of  com- 
munity after  death  of  one  of  the 
spouses 

Deeeden  ta. 

Administration  of  estates  of,  see  Exec- 
utors   AND    Administrators. 

Deceit. 

See  Fraud  and  Deceit. 


Dedication. 

Validity    of    reservation   In    dedicating 
land  for  street  229 

Deeds. 

Covenant    or    condition    in,    see   Cove- 
nants  AND    Conditions. 

Defanlt  JaDdvmeiit. 

Relief  from,  see  Jddomsnt. 


442 


502 


Defective   eyeslarlit. 

Duty  toward  blind  persons  or  persooB 
with  defective  eyesight  as  to  condi- 
tion of  streets 

Defense. 

In  contempt  proceedings,  see  Con- 
tempt. 

Of  limitations,  see  Limitation  of  Ac- 
tions. 

Violation  of  Sunday  law  as,  see  Sdn- 

DAT. 

Deflnltlon. 

What  is  "personal  property"  within 
registration    laws 


i2e 


629 


Demarrav^* 

See  Carriers. 

Deposit. 

In  bank,  see  Banks. 

Destrnctlon. 

Of  milk  below  legal  standard 

Devise. 

See  Wills. 

Dlaclaarflrcw 

Of  servant,  see  Master  and  Servant. 

Disease. 

See  CoNTAoious  and  Infectious  Dia- 

EA8BS. 


247 


Dlsnalssal  or  dlscoatlnsuinee. 

Eifect  of  appeal  or  right  of  appeal 
upon  plaintiff's  right  to  dismiss  ac- 
tion 

Disseisin. 

See  Adverse  Posbsssion. 

DlssolntloB. 

Of  partnership,  see  Partnership. 

Dividends. 

On  corporate  stock,  see  Corporations. 

Divorce  and  separation. 

Remarriage  of  divorced  persons,  see 
Marriage. 

Retrospective  effect  of  statute  prescrib- 
ing grounds   of 

Inability  to  pay  alimony  as  defense  to 
contempt 

Doctors. 

See  Physicians  and  Subghons. 

Domldl. 

Extraterritorial  effect  of  Judgment  fix- 
ing  domicil 

Dynamite. 

Keeping  of,  on  insured  premises 


133 


160 
97 


185 


278 


Interference  with  view 


1185 


L.R.A.1917C. 
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Kaalaent  donftala. 

Measure  of  damages  in  eminent  do- 
main case,  sea  Damagbs. 

Batoppel. 

Of  insurance  company,  see  Insubavcb. 

Right  of  purchaser  of  land  subject  to 
a  mortgage  to  question  the  validity 
of  the  mortgage  833 

Right  of  plaintiff  in  a  snit  in  which  a 
decree  of  sale  was  rendered  to  assert 
as  against  a  purchaser  thereunder  a 
title  or  interest  not  litigated  in  the 
suit  888 

BTldence. 

Validity  and  effect  of  by-law  of  mutual 
benefit  society  refusing  to  pay  benefit 
upon  presumption  of  death  from 
seven    years'    absence  10S2 

Liability  for  disclosing  confidential  com- 
munications 1131 

Admissibility  of  parol  evidenee  that  ar* 
tides  prohibited  by  insurance  con- 
tract were  customarily  kept  on  inch 
premises    as    those    insured  296 

Admissibility  of  parol  evidence  to  show 
that  a  bill  or  note  was  delivered  upon 
condition  806 

Violation  by  servant  of  rule  adopted  by 
rsilway  company  as  evidence  of  neg- 
ligence toward  one  other  than  serv- 
ant 703 

Conviction  of  perjury  upon  proof  that 
accused  made  contradictory  state- 
ments 68 

Bzeentlom. 

Remedy  of  judgment  creditor  of  com- 
munity after  death  of  one  of  the 
spouses  602 

Bxeentors    and   adniflnlstrators. 

Adverse  possession :  possession  of  exec- 
utor or  administrator  as  continua- 
tion of  that  of  ancestor  147 

Bxemytlona. 

What  constitutes  a  "family"  under  ex- 
emption laws  861 

Bxpectaaclea. 

Effect  upon  sale,  assignment,  or  release 
of  expectancy  of  assignor's  prede- 
cease of  ancestor  267 

Bzploal-res. 

Keeping  of,   on   insured   premises  278 

Byeslsrht. 

Duty  toward  blind  persons  or  persons 
with  defective  eyesight  as  to  condi- 
tion of  streets  126 

Family. 

What  constitutes  a  "family'*  under 
homestead    and   exemption   laws  861 

FaasllT  history. 

Statements   respecting,    by   insured  866 

L.R.A.1917C. 


Fieri  faelaa* 

See  BxxcDTiON. 

Fire  arnia. 

Right  to  carry,  see  Cabrying  Wbaponb. 

Fire  escapes. 

See  Buiu>iNa8. 

Fire  Inaaranee. 

See  iNsuBANca. 

Flreworlui. 

Keeping  of,  on  insured  premises 

Flaahliarht  powder. 

Keeping  of,  on  insured  premises 


278 


288 


Floar  da  St. 

Liability  on  insurance  policy  for  loss 
caused  by  explosion  of  286 

Food. 

Validity   of  regulations  as  to   milk  243 

Applicability  of  Sunday  laws  to  sale  of 
food  and  refreshments  881 

ForelfTB  eorporatloas* 

See    COBPORATIONS. 

Forfeltare. 

Of  insurance  policy,  see  Inbubancs. 

Fraternal  societies 

See  Bbnbvolbnt  Socibtibb. 

Fraud  and  deceit. 

In  application  for  insurance,  see  Insub- 

ANCB. 

Representations  by  vendor  as  to  quality 
or  condition  of  soil  273 

Duty  of  seller  to  disclose  defect  in  ani- 
mal 619 

Frelvlit   carriers* 

See  Cabbibbs. 


Frlorht. 

Liability  of  railroad  company  for 
frightening  horse  on  highway  by  flag- 
man or  warning  device  at  crossing 

Liability  for  injury  to  animal  from 
fright  caused  by  wrongful  act 


Gaa. 

Keeping  of,  on  Insured  premises 

Gasoleae. 

Keeping  of,  on  insured  premises 


982 


991 


278 


278 


Gift. 

Effect  of  deposit  of  funds  belonging  to 
depositor  in  a  bank  account  in  the 
name  of  himself  and  another  560 

GoTernment. 

Applicability  to  government  of  statutes 
limiting  liability  of  ship  owners  1110 

Grace. 

For  payment  of  premium  after  maturity 
of  premium  note  921 


See  alao  General  Index  foUawing  this* 
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Grade* 

Injuries  from  fixing  and  changing  street 
grade,  see  Highways. 

Grand  Jury. 

Effect  of  selection  of  grand  Jury  by  un- 
authorized person 


220 


Gaardlan  and  "vrard. 

Funds  on  which  guardian  is  entitled  to 
commissions  193 


Gan  powder. 

Keeping  of,   on  insured  premises 

Hasardona  articles. 

Prohibition   of   keeping  of,   on   insured 
«     premises,  see  Insurance. 

Healtb. 

As  to  food   regulations,  see  Food. 

Heirs. 

Ezpectanles   of,   see   EzPECTAXciEa. 

Herbalists. 

Application  to,  of  statutes  regulating 
the  practice  of  medicine 

Hiflrbways. 

Dedication  of  land  for,  see  Dedicatiok. 

Duty  of  railroad  company  in  respect  to 
a  restored  or  substituted  highway 

Construction  or  improvement  of  high- 
way as  an  internal  improvement 
within  the  meaning  of  constitutional 
prohibition  against  state  engaging  in 
or  aiding  internal   improvements 

Measure  of  damages  to  leasehold  from 
change  of  grade 

Obstruction  in  street  or  park  interfer- 
ing with  view 

Right  to  interfere  with  wires  of  public 
service  corporation  in  moving  build- 
ing  along   street 

Violation  of  ordinance  as  to  part  of 
street  or  highway  to  be  used  by  ve- 
hicles as  negligence  or  contributory 
negligence 

Duty  toward  blind  persons  or  persons 
with  defective  eyesight  as  to  con- 
dition of  streets 


Homestead. 

What    constitutes 
homestead  laws 


a    **family"    under 


Hon&icide. 

Criminal  homicide  in  operation  of  rail- 
road or  street  railway 


278 


829 


971 


1038 


428 


1135 


774 


999 


126 


861 


5S6 


Horses. 

Duty  of  seller  to  disclose  defect  in  ani- 
mal 619 

Liability  of  railroad  company  for 
frightening  horse  on  highway  by  flag- 
man or  warning  device  at  crossing        982 

Liability  for  injury  to,  from  fright 
caused  by  wrongful  act  991 

Liability  for  death  or  injury  to  one 
attempting  to  stop  a  runaway  horse  1083 


Husband  and  'vrlfe. 

Remedy  of  judgment  creditor  of  com- 
munity after  death  of  one  of  the 
spouses  502 

Ice  cream. 

Applicability  of  Sunday  laws  to  sale  of    381 

Income. 

Misstatement  as  to  income  of  Insured       844 

Inconsistency. 

In  pleading,  see  Pleadinq, 

Indictmenty  Information,  and  com- 
plaint. 

Complaint  in  contempt  proceedings,  see 
Contempt. 

Infants. 

Guardianship  of,  see  Guardian  and 
Ward. 

Inflammable  sabstanees. 

Effect  of  nse  of,  on  Insurance,  see  Iir- 

SUBANCB. 

Initiation. 

Injury  to  person  during,  see  Benevo- 
lent Societies. 

Injanction. 

Against    trespass    to    cut    timber  236 

Injunction  to  restrain  action  by  seller 
to    recover   property   sold   by   condi- 
tional sale  77 
Injunction  against  Inducing  or  aiding 
breach  of  contract                                   782 

Inspection. 

Of  dairy  herds  belonging  to  persons 
selling  milk  253 

Insurance. 

Matters  as  to  benevolent  societies  other 
than  insurance,  see  Benevolent  So- 
cieties. 

Bight  of  a  mutual  benefit  society  to  de- 
crease benefits  626 

Validity  and  effect  of  by-law  of  mutual 
benefit  society  refusing  to  pay  benefit 
upon  presumption  of  death  from 
seven  yean*  absence  1032 

Insurance  against  loss  of  profits  726 

Grace  for  payment  of  premium  after 
maturity  of  premium  note  921 

Waiver  of  conditlona  of  reinstatement 
of  member  of  benefit  society  260 

Construction  and  effect  of  provisions 
against  keeping  prohibited  articles       278 

Misstatement  as  to  income  of  insured    344 

Statements    respecting    family    history     866 

Provision  against  liability  in  event  of 
death  or  Injury  In  consequence  of 
violation  of  law,  as  applied  to  death 
or  injury  resulting  from  a  personal 
encounter  19b 

Bight  of  mortgagee  who  by  mistake  is 
insured  as  owner  or  In  owner's  nania, 
or  vice  versa  110 


L.R.A.1917C. 


See  aleo  General  Inde»  foUotting  this. 
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iBtemAl  tBiprovememts* 

Constmctlon  or  improv^nent  of  high- 
way as  an  'internal  Improvement" 
within  the  meaning  ot  a.  constitu- 
tional prohibition  against  the  state 
engaging  In  or  aiding  internal  Im- 
provementa  1038 

latoxlcatinir  Havora* 

Conatraction  and  effect  of  provislonB 
against  keeping,  on  insured  premisea     282 

Effect  upon  lease  of  property  for  saloon 
purposes  of  passage  of  prohibitory 
laws  during  term  935 

Joint  tevaata. 

See  Cotenancy. 

Judsment. 

Remedy  of  judgment  creditor  of  com* 
m unity  after  death  of  one  ol  the 
spouses  602 

Reliance  upon  clerk  or  judge  for  inform 
mation  as  to  time  of  trial  or  hearing 
as  ground  of  relief  from  judgment      1193 

Extraterritorial  effect  of  judgment  fix- 
ing domicil  185 

Jndiclal   sale. 

Right  of  purchaser  at  judicial  sale  of 
land  subject  to  a  mortgage  to  ques* 
tion    the    validity    of   the    mortgage    838 

Right  of  plaintiff  in  a  suit  in  which  a 
decree  of  sale  was  rendered  to  assert* 
as  against  a  purchaser  thereunder,  a 
title  or  interest  not  litigated  la  the 
suit  888 

Measure  of  restitution  where  property 
is  sold  under  a  judgment  or  order 
subsequently  reversed  without  Inter- 
vening supersedeas  or  stay  1179 

Jnry* 

As  to  grand  jury,  see  Qbakd  Just, 

Keroaene. 

Keeping   of,    on   insured    premiaea  278 

Laborers. 

Lien  of»  see  Mkghanxcs'  Ludns. 

Labor  orgranlsatlona. 

Liability  of  labor  union  for  procuring 
one's  discharge  or  preventing  em- 
ployment 1056 

Labor  anions. 

See  Labob  Organizations. 

Land  contract* 

See  Vendor  and  Purchaser. 

Landlord  and  tenant. 

Measure  of  damages  to  leasehold  from 
change  of  grade  428 

Right  of  tenant  to  maintain  replevin 
for  crops  1114 

Effect  upon  lease  of  property  for  saloon 
purposes  of  passage  of  prohibitory 
laws  during  term  935 

Duty  of  tenant  to  repair  premises  used 
In    common 


Liability  of  agent  of  leased  preiplaea 
for  injuries  due  to  defects  therein         88 

Liability  of  landlord  for  injuries  caused 
by  lack  or  insufflciency  of  fire  es- 
capes 1153 

Lease. 

In  general,  aee  Landlord  and  Tenant. 

Leoral  proeeedinss. 

Injunction  against,  see  Injunction. 

Legral    renresentatiTCs. 

See  Executors  and  Administrators. 


Libel  and  slander. 

Defamation  of  deceased  person 


615 


License. 

Requiring  license  for  sale  of  milk  Zm 

Validity  of  license  tax  on  sale  of  nonln- 
toxicating  beverages  as  affected  by 
amount  463 


Liens* 

Mechanics' 
Liens. 


liens,     see     Mechanics* 


889 


LAfe  ins«r«aee« 

See  Insurance. 

Llniitatlov  ot  actions. 

Adverse  possession,  see  Adverse  Pos- 
session. 

Availability  of  plea  of  limitation  and 
plea  to  the  merits  against  the  same 
cause  of   action       «  71 

When  does  statute  begin  to  run  against 
action  based  upon  removal  of  min- 
erals  from   real   estate  116 

When  statute  commences  to  run  against 
physician  or  surgeon  for  malprac- 
tice 1172 

Failure  of  action  because  planted  in 
wrong  court  as  ground  for  tolling 
limiUtion  statute  208 

Limitation   of  liabilitr. 

Of  ship  owners,  see  Shipfimq. 

LiTCstoek. 

Transportation  of,  see  Carriers* 

Loss  of  proHts. 

Insurance  against  726 

Lumber. 

See  Timber. 

Blaemetie  bealers. 

Application  to,  of  statutes  regulating 
the   practice  of   medicine  827 

Malpractice. 

See  Physicians  and  Surgeons. 


Marriagre. 

Remarriage  of  divorced  Catholics 


1020 


L.R.A.1917C. 


Massenrs. 

Application   to,   of  statutes   regulating 
the  practice  of  medicine  825 

See  also  Qeneral  Index  feUowing  this. 
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Master  and  servant. 

Liability  of  labor  union  for  procuring 
one*8  discharge  or  preventing  em- 
ployment 1056 

Liability  for  injuries  caused  by  lack  or 
insufficiency   of   fire   escapes  1153 

Matcbes. 

Construction  and  effect  of  provisions 
against  keeping,  on  Insured  premises     278 

Mecbanlcs'  lien*. 

Mechanics'  liens  upon  building  distinct 
from  the  land  1119 

Medicine. 

Practice  of,  see  Physicians  and  Sur- 
geons. 

Sfemberslilp. 

In  benevolent  society,  see  Bbnbvolint 
Societies. 

Mental  bealers. 

Application  to,  of  statutes  regulating 
the  practice  of  medicine  827 

« 

Milk. 

Validity  of  regulations  as  to  milk  24S 

Mines. 

When  does  statute  begin  to  run  against 
action  based  upon  removal  of  miner* 
als  from  real  estate  116 

Mortvaare. 

Of  future  and  growing  crops  8 

Right  of  mortgagee  who  by  mistake  Is 
insured  as  owner  or  in  owner's  name 
or  vice  versa  110 

Personal  liability  of  purchaser  of  Equity 
of  redemption  for  mortgage  debt  In 
absence  of  express  assumption  there^ 
of  592 

Right  of  purchaser  of  land  subject  to 
a  mortgage  to  question  the  validity 
of  the  mortgage  832 

MoT^lns  picture  films. 

Keeping  of,  on  insured  premises  294 

Municipal  corporations* 

Liability  for  defects  or  obstructions  in 
street,  see  Highways. 

As  to  ofiBcers  of,  generally,  see  Of- 
ficers. 

Validity  of  regulations  as  to  milk  243 

Violation  of  ordinance  as  to  part  of 
street  or  highway  to  be  used  by  ve- 
hides  as  negligence  or  contributory 
negligence  999 

Mntnal  benefit  societies. 

See  Benevolent  Societies. 

Napbtba. 

Keeping  of,  on  Insured  premises  278 

Neirllgrence. 

Liability  of  benevolent  society  for,  see 

Benevolent  Bocietius. 
As  to  buildings,  see  BCildings. 
L.RA.1917C. 


Of  carrier,  see  CAftaiiss. 

Liability  of  charities  for,  see  Chaei« 
ties. 

As  to  defects  la  highways,  see  High- 
ways. 

As  to  negligent  homicide,  see  Hoicicidb. 

Liability  of  landlord  or  his  agent  tor 
injuries  from  defects  In  leased  prem- 
ises,  see  Landlobd  and  Tenant. 

Of  physicians,  see  Physicians  and  Suk- 

GEONS. 

Liability  of  agent  for,  see  Principal 
AND  Agent. 

Of  railroad  company,  see  Railboads. 

Contributory  negligence  of  person  in- 
jured by  street  car,  see  Stbebt  Rail- 
ways. 

Liability  of  private  person  for  dam- 
ages to  property  in  abating  a  nui- 
sance 

Violation  of  ordinance  as  to  part  of 
street  or  highway  to  be  used  by  ye- 
hlcles  as  negligence  or  contributory 
negligence 

Liability  for  death  or  injury  to  one 
attempting  to  stop  runaway  horse 

Negrotlable    Instrnments. 

See  Bills  and  Notes. 

Nitroglycerin. 

Keeping  of,   on   insured   premises 


1042 


999 


1083 


278 


Nonlntoxlcatlngr  bevoraares. 

Validity  of  license  tax  on  sale  of,  as 
affected  by  amount  463 

Notes. 

See  Bills  and  Notes. 

Nnlsances. 

Keeping  of  pigs  as  nuisance  212 

Liability  of  private  person  for  damages 
to  property  in  abating  a  nuisance      1042 

Occupation  tax. 

See  License. 

Ocnllsts. 

Application  to,  of  statutes  regulating 
the  practice  of  medicine  826 

Oflcers. 

Agreement  to  pay  more  than  legal  sal- 
ary or  fees  of  public  officer  or  em- 
ployee 1093 

Provision  against  officer  being  interest- 
ed in  contract  with  public  as  extend- 
ing to  corporation  of  which  he  is  a 
stockholder  or  officer  1099 

Oil. 

Keeping   of,   on   insured   premises  278 

Opbtbalmoloarlsts. 

Application  to,  of  statutes  regulating 
the  practice   of   medicine  826 

Option. 

Of  vendee  in  land  contract,  see  Vbndob 
and   Purchaseb. 


See  eUeo  General  Index  foU&winff  thU. 


IND£X  TO  NOTES. 


1211 


Specific  perfomanee  of  pnroTtetons  fw 
appraisal  of  property  preliminary  to 
exercise  of  option 

Optonaetrtsts. 

Application  to,  of  statutes  regulating 
the  practice  of  medictae 

0«teopatba. 

Application  to,  of  statutes  regulating 
tlie  practice  of  medicine 

Parol  evidence,  . 

See   Eyidbncb. 

Partnerwhlp. 

Bight  of  surviving  partner  to  purchase 
additional  goods  In  closing  up  busi- 
ness 

Paatevrlaatloa. 

Right  to  require  milk  to  he  pasteurized 


Right  of  surety  upon  contractor's  bond 
to  have  payments  made  by  contractor 
applied   to   the    contract 

Perjury. 

Conviction  of  perjury  upon  proof  that 
accused  made  contradictory  state- 
ments 

Personal  Injuries. 

Splitting  of  cause  of  action  for»  see 
Action  or   Sdit. 

In  highways,  see  Highways. 

Insurance    against,    see    Insuranci. 

On  leased  premises,  see  JLandlord  and 
Tenant. 

Liability  of  benevolent  or  fraternal  so- 
ciety for  Injury  to  person  during 
initiation   or  expulsion 

Personal   property. 

Mortgage  on,   wee  Chattbl  Mortgaob. 
Sale  of,  generally,  see  Salb. 
What  is  "personal  property"  within  reg- 
istration laws 

Petroleum. 

Keeping   of,   on   insured  premises 

Pl&osplioras. 

Keeping  of,  on  insured  premises 


813 


826 


822 


170 


249 


637 


68 


476 


629 


278 


278 


Pbyslolaaa  and  aarseona. 

Application  of  statutes  regulating  the 
practice  of  medicine  to  persons  giv- 
ing special   kinds  of   treatment  822 

When  statute  commences  to  run  against 
action  for  malpractice  1152 

Plgra. 

Keeping  of,  as  nuisance  212 

Pleadlnv. 

Availability  of  plea  of  limitation  and 
plea  to  the  merits  against  the  same 
cause   of  action  71 


Adverse,  see  Advbrsi  Poaanaaioir. 

Premlnms. 

Insurance  premiums,  see  Inbdranci; 

Prescriptions. 

Title  by,  see  Advbbsb  Pobsbssion. 


Principal  and  avent. 

Effect  of  knowledge  of  insurance  agent 
that  prohibited  articles  were  kept  on 
premises 

Liability  of  agent  of  leased  premises 
for  Injuries  due  to  defects  therein 


Ragrs* 

Keeping  of,  on  insured  premises 

Railroads. 

Rights  and  duties  as  carriers,  see  Car- 

niKRS. 


294 


83 


Principal  and   snrcty. 

Right  of  surety  upon  contractor's  bond 
to  have  payments  made  by  contractor 
applied  to  the  contract  687 

Privileged  commnnlcatlons. 

See  Confxdbntial  Communications. 

Prlvlleve  tax. 

See  LiCENSB. 

Process. 

See  Writ  and  Frocbbs. 

Profits. 

Insurance  against  loss  of  726 

* 

Prohibited    articles. 

Keeping  of,   on   insured  premiseSt  see 

INSUBANCB. 

Prospective    legrlslatlon* 

See  Statutbs. 

Psychic  bealers. 

Application  to,  of  statutes  regulating 
the  practice  of  medicine  827 

Public   scbools. 

See  Schools. 

Public  service  corporations. 

See  also  Carrebrb  ;  Tblbphonbs  ;  Wa- 

TBES. 

Right  of  public  service  corporation  to 
discontinue  service  after  tender  of 
amount  due  876 

Right  to  interfere  with  wires  of  public 
service  corporation  in  moving  build- 
lug   along   street  774 

Pure   food   laws* 

See  Food. 

Quitclaim. 

Right  of  purchaser  of  land  subject  to  a 
mortgage  to  question  the  validity  of 
the  mortgage  where  conveyance  is  by 
quitclaim   deed  839 


278 


L.R.A.1917C. 


See  alao  Cfeneral  Index  following  this. 
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Criminal  homicide  In   operation   of  536 

Duty  of  railroad  company  In  respect 
to  a  restored  or  substituted  high- 
way 971 

Violation  by  servant  of  rule  adopted  by 
railway  company  as  evidence  of  negli- 
gence toward  one  other  than  servant    798 

Liability  of  railroad  company  for 
frightening  horse  on  highway  by 
flagman  or  warning  device  at  cross- 
ing 082 

Real  property. 

Adverse  possession  of,  see  Adverse  Pos- 
session. 

Covenant  or  condition  as  to,  see  Cove- 
nants AND  Conditions. 

Sale  of,  see  Yenoob  and  Pubchassb. 

RecelTer*. 

Right  of  receiver  In  behalf  of  general 
creditors  to  complain  of  failure  to 
record    contract    of   conditional    sale     442 

Right  of  purchaser  at  a  receiver's  sale 
of  land  subject  to  a  mortgage  to 
question  the  validity  of  the  mortgage     839 

Records  and  recording:  lairs. 

Requiring  registration  of  cattle  belong- 
ing to  persons  selling  milk  253 

What  is  "personal  property"  within 
registration   laws  629 

Right  of  assignee  or  receiver  in  behalf 
of  general  creditors  to  complain  of 
f  alia  re  to  record  contract  of  condi- 
tional sale  442 

Refresl&nients. 

Applicability  of  Sunday  laws  to  sale  of    381 

Rel  na  tatement. 

Of  member  of  benefit  society,  see  In- 
scbance. 

Release. 

Of  expectancy,  see  Expectancies. 

Repairs. 

To  leased  premises,  see  Landlobd  and 
Tenant. 

ReplcTln. 

Right  of  tenant  or  cropper  to  maintain 
replevin  for  crops  1114 

Representations. 

By  insured,  see  Insubancb. 

Rescission. 

Of  land  contract,  see  Vbndob  and  Pub- 

CHASEB. 

Reservation. 

Validity  of  reservation  In  dedicating 
land  for  street  229 

Restaurants. 

Applicability  of  Sunday  laws  to  sale  of 
food  and  refreshments  881 

Restltntion. 

On  reversal  of  judgment,  see  Appeal 
and  Ebbob. 


Retraspeetlve  lesUitetftoau 

See  Stasutks. 

Rnles. 

Violation  by  servant  of  rule  adopted 
by  railway  company  as  evidence  of 
negligence  toward  one  other  than 
servant  793 

Rnnavray* 

Liability  for  death  or  injury  to  one 
attempting  to  stop  a  runaway  horse  1088 

Sale. 

Of  expectancy,  see  Expectancies. 

What  constitutes  fraud  by  seller,  see 
Fraud  and  Deceit. 

Record  of  sale  of  personal  property,  sea 
Records  and  Recording  Laws. 

Of  future  and  growing  crops  8 

Statement  as  to  the  economy  of  opera- 
tion as  a  warranty  1078 

Injunction  to  restrain  action  by  seller 
to  recover  property  sold  by  condition- 
al sale  77 

Right  of  assignee  or  receiver,  in  be- 
half of  general  creditors,  to  com- 
plain of  failure  to  record  contract  of 
conditional  sale  442 

Saloon. 

Effect  upon  lease  of  property  for  saloon 
purposes  of  passage  of  prohibitory 
laws  during  term  935 


Saltpeter. 

Keeping  of,  on  insured  premises 


278 


Scl&ools. 

Requiring  examination  as  condition  of 
admission  or  promotion  of  pupils  997 

Service. 

Of  process,  see  Wbit  and  Pbocbss. 

Sbippiagr. 

Applicability  to  goTsmment  of  statutes 
limiting  liability  of  shipowners  1110 

Slander. 

See  Libel  and  Slandeb.  * 

Specific  performance 

Specific  performance  of  provisions  for 
appraisal  of  property  preliminary  to 
exercise  of  option  813 

Speed. 

Constitutionality  of  statute  Axing  mini- 
mum rate  of  speed  at  which  carrier 
may  transport  special  kinds  of  freight     142 

Spirttnalist  medlnms. 

Application  to,  of  statutes  regulating 
the   practice  of   medicine  828 

Spllttinar. 

Of  cause  of  action,  see  Action  ob  Suit. 

State. 

Internal   improvements  by,   see   Intb» 

NAL    IMPBOVSMENTS. 


L.R.A.1917C. 


See  also  General  Index  foUou>in4f  this. 
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Stated  acoovnt* 

See  Accounts. 

Statute  of  I^imitatloas* 

See  Limitation  of  Actions. 

Statutes. 

Constitutionality  of,  see  Constitu- 
tional Law. 

Retrospective  effect  of  statute  prescrib- 
ing grounds  of  divorce  160 

Stoclcbrolcera. 

See  Brokkbs. 

Stoelcbolders. 

See  CoapoBATiOKS, 

Storase. 

Right  of  railroad  to  charge  storage 
where  the  refusal  to  remove  the 
goods  is  due  to  a  dispute  419 

Street  ralliraya. 

Criminal  homicide  In  operation  of  536 

Violation  by  servant  of  rule  adopted 
by  company  as  evidence  of  negligence 
toward  one  other  than  servant  793 

Attempting  to  cross  in  front  of  ob- 
served street  car  as  contributory 
negligence  692 

Substituted  service. 

See  Wbit  and  Process. 

Successive  salts. 

See  Action  ob  Suit. 

Smnmons. 

See  Wbit  and  Pbocess. 

Sunday. 

Applicability  of  Sunday  laws  to  sale  of 
food  and  refreshments  381 

Invalidity  of  Sunday  contract  as  af- 
fecting right  of  Innocent  third  person 
to  enforce  it  586 

Sarface  iraters. 

See  Watebs. 

Sur-rivlngr   partaer. 

Rights   and    powers   of,   see    Pabtneb- 

SHIP. 

Tacklngr. 

See  Adverse  Possession. 

Tar. 

Keeping  of,  on  insured  premises  287 

Taxes. 

As  to  license  taxes  generally,  see  Li- 

CBNSB. 

Telepbones. 

Right  to  interfere  with  telephone  wires 
in  moving  building  along  street  774 


Tenancy  In  commoni 

See  CotenancT' 
L.R.A.1917C. 


Tenants. 

See   Landlord   and   Tbnant. 

Timber. 

Injunction  against  trespass  to  cut  236 

Tolllngr. 

Of  Statute  of  Limitations,  see  Limita- 
tion or  Actions. 

Trademark. 

Protection  of  name  descriptive  of  the 

kind  or  character  of  business  958 

Name  of  celebrity  as  1161 

Tradenan&e* 

Protection  of  name  descriptive  of  the 

kind   or  character  of  business  958 

Name  of  celebrity  as  1161 

Trees. 

See  Timber. 

Trespass. 

When  does  statute  begin  to  run  against 
action  based  upon  removal  of  miner- 
als from  real  estate  116 

Injunction  against  trespass  to  cut  tim- 
ber 236 

Trial. 

Question  for  Jury  as  to  effect  of  keep- 
ing of  prohibited  articles  on  Insured 
premises  298 

Trusts. 

Effect  of  deposit  of  funds  belonging 
to  the  depositor  In  a  bank  account 
in  the  name  of  himself  and  another     567 

Tuberculin   test. 

Validity  of  requiring  milk  dealer  to  sub- 
mit  his  cows  to  254 

Turpentine. 

Keeping  of,  on  Insured  premises  278 

Uncertainty. 

Of  devise  or  bequest,  see  Wills. 

Unfair  competition. 

Protection  of  name  descriptive  of  the 
kind    or   character   of   business  958 

Unions. 

Labor    unions,    see    Labob    Obganiza- 

TIONS. 

United   States. 

Applicability  to,  of  statutes  limiting  lia- 
bility  of  ship   owners  1110 

Vendor  and  purcbaser. 

Rights  and  liabilities  of  purcbaser  of 
land  subject  to  mortgage,  see  Mobt- 
gage. 

Validity  and  effect  of  agreement  by 
vendor  to  repurchase  or  permit  a  re- 
scission of  the  contract,  or  to  resell 
the  property,  at  the  option  of  his 
vendee  763 

Representations  by  vendor  as  to  quality 
or  condition  of  soil  273 


See  also  General  Index  following  this. 


1214 


INDEX  TO  NOTES, 


Vlctnala. 

See  Food. 

VieiT. 

Interference  with  view  1135 

Violation   of   lavr. 

Provision  In  Insurance  contract  against 
liability  for  death  or  injury  resulting 
from,  as  applied  to  death  or  Injury 
resulting  from  a  personal  encounter     109 

l^alver. 

By   insurance  company,   generally,   see 

INSUBANCE. 

Of  conditions  of  reinstatement  of  mem- 
ber of  benefit  society  260 

Use  of  building  by  owner  as  acceptance 
of  work  of  construction  or  repair  and 
as  a  waiver  of  known  defects  therein     824 

IVar. 

Effect  of  war  qd  contracts  with  alien 
enemies  662 

IVards. 

See  Guardian  and  Ward. 

'Warranty. 

In  insurance  contract,  see  Insubancb. 
On  sale  of  personalty,  see  Sale. 
L.R.A.1917C. 


Waters. 

Right  to  deepen  natural  channel  or 
drain  as  protection  against  overflow  1027 

Right  of  water  company  to  dlscontlniie 
service  after  tender  of  amount  due    876 

'Weapons. 

Carrying  of,  see  Carexino  Weapons. 


l^llls. 

Matters  concerning  executors  and  ad- 
ministrators, see  Executors  and  ad- 
ministrators. 

Effect  of  words  in  obligation  for  pay- 
ment of  money  indicating  that  it 
was  Intended  as  a  bequest 

Gift  to  one  who  shall  have  rendered 
specified  services  to  testator  or  an- 
other, as  void  for  uncertainty 


1011 


600 


'Wires. 

Right  to  interfere  with  wires  of  public 
service  corporation  In  moving  build- 
ing along  street 


774 


'Writ  and  process. 

Constructive  or  substituted  service  on 
resident  in  action  in  personam  as 
dae  process  of  law  1183 

Effect  of  defects  or  omissloo  In  copy  of 
writ  or  process  delivered  to  person 
served  150 


See  also  Qeneral  Index  following  this. 


GENERAL  INDEX 

Notes  abx  indexed  bt  the  wobd  ''annotated''  avteb  the  points  to 

WHICH  THEY  APPLY. 


ABSENCE. 

Presumption  of  death  from;  rule  of  insur- 
ance company  as  to 

1917C,  1029    (Annotated) 

ACCEPTANCE. 

Of  performance  of  contract 

19170,  322  (Annotated) 

ACCIDENT. 

Presumption  of  Diligence  from,  see  Evi- 
dence. 

ACCOMMODATION  PAPER. 

Liability  on,  of  corporate  ofiBcer  19170,  485 

ACCOUNTS. 

Eifect  of   silence   upon   receipt  of  bill   to 
make  bill  an  account  stated 

19170,  445   (Annotated) 

ACCOUNT  STATED. 

See  Accounts. 

ACQUIESCENCE. 

Estoppel  by,  see  Estoppel. 

ACTION  OR  SUIT. 

Dismissal    or    discontinuance,    see    Dis- 
missal or  Discontinuance. 
Action  by  husband  or  wife,  see  Husband 

and  Wife. 
Parties,  see  Parties. 
Venue  of,  see  Venue. 
Effect  of,  on  running  of  limitations 

19170,  203   (Annotated) 
Premature;,  conditiona  precedent. 
Condition  precedent  to  action  for  breach  of 
condition  subsequent 

19170,  879   (Annotated) 
Defenses. 

In  action  on  negotiable  paper,  see  Bills 

and  Notes. 
Defense  of  ultra  vires,  see  Corporations. 
In  libel  suit,  see  Libel  or  Slander. 
To  action  for  infringement  of  trademark, 
see  Trademarks. 
Violation  of  Sunday  law  as  a  defense 

19170,  582  (Annotated) 
Splitting;  successive  suits. 
Right  of  insurance  company  to  recover 
against  person  liable  for  injury  to  in- 
sured property  as  affected  by  another  in- 
jury to  the  property  not  covered  by  the 
insurance   19170,  487 


L.R.A.19170. 


See  al«o  Indetc  to  Notes  preceding  tM«« 


Injuries  to  man  and  wife 19170,  643     • 

Injuries  to  person  and  to  property 

19170,  543 

ADMINISTRATION. 

Of  decedent's  estate,  see  Executors   and 
Administrators. 

ADMISSION. 

To  school;  conditions  of 

19170,  993  (Annotated) 

ADVERSE  POSSESSION. 
Effect;  time  required. 

Effect  of  adverse  possession  by  trustees  to 
bar  recovery  by  heirs  of  creator  of  trust 
on  ground  that  trust  was  void 

19170,  937 

Tacking  possession  of  executor  to  that  of 
his  testator 19170,  143  (Annotated) 

AD^^ERTISEMENTS. 

Of  intoxicating  liquors;  statute  forbidding 

19170,  639 

AFFIDAVIT. 

For  publication  of  service 1%L70,  171 

AGENCY. 

See  Principal  and  Agent. 

AliBENATION. 

Suspension  of  power  of,  see  Perpetuities. 

ALIEN  ENEMIES. 

See  War. 

ALIENS. 

As  to  alien  enemies,  see  War. 

ALIMONY. 

See  Divorce  and  Separation. 

AMENDMENT. 

Of  by-laws  of  insurance  company 

19170,  625    (Annotated) 
1029   (Annotated) 

Of  pleading  19170,  840 

Of  return  to  writ 19170,  148 

ANCESTORS. 

Statement  in  application  for  insurance  as 
to  health  and  cause  of  death  of 

19170,  858   (Annotated) 
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ANIMALS— ATTORNBYS'  FEES. 


ANIMAIiS. 

Transportation  of,  see  Carriers. 
Fright  of,  by  railroad,  see  Railroads. 
Voluntarily  incurring  risk  in  attempting  to 
stop  runaway  horse 

1917C,  1080  (Annotated) 
Keeping  of  pigs  as  nuisance 

1917C,  211   (Annotated) 
Intentional  nondisclosure  by  seller  of  ani< 
mal  of  hidden  defect 

1917C,  617   (Annotated) 
Injury  to  cattle  by  fright  caused  by  negli- 
gence   1917C,  983  (Annotated) 

Proximate  cause  of  injury  to  . . .  1917C,  983 
Measure  of  damages  for  injury  to 

1917C,  983 

ANSWER. 

See  Pleading. 

APARTMENT  HOUSES. 

Statute  as  to  fire  escapes  on,  and  fireproof 
stairways  in 1917C,  1146 

APPEAIi  AND  ERROR. 
In  general. 

Due  process  as  to 1917C,  944 

Effect  of  right  of  appeal  upon  plaintiff's 
right  to  dismiss  action 

1917C,  130   (Annotated) 

Denying  right  to  appeal  from  findings  of 
fact  by  commission 191TC,  944 

Appellate  jurisdiction,  generally. 

Finality  of  decision 1917C,  89 

Transfer  of  cause;  parties. 

Effect  of  supersedeas  bond  executed  after 
erroneous  judgment  has  been  carried  into 
effect  by  sale  of  property 1917C,  1176 

Time  for  appeal   1917C,  1029 

Record  and  case  In  appellate  conrt. 

Briefs:  consideration  of  questions  discussed 
for  first  time  in  supplemental  brief  after 
submission  of  cause 191 7C,  469 

Objections  and  exceptions;  raising 
question  In  lower  court. 

Necessity  for  exceptions 1917C,  89 

Presumptions. 

As  to  sufficiency  of  evidence  ..1917C,  1190 

Discretionary  matters. 

Exclusion  of  evidence 1917C,  89 

Questions  not  raised  below. 

As  to  jurisdiction 1917C,  148 

Causes  of  action  or  defense;  new  theories 

19170,  433 

Errors  waived  or  cured  below. 

As  to  indictment  or  information 

1917C,  845 

Review  of  facts. 

Of  verdict  as  to  n^ligence  ....19 170,  507 

As  to  damages   19170,  507 

Of  findings  of  court 19170,  148,  1005 

What  errors  warrant  reversal. 

Refusal  to  set  aside  unverified  information 
and  permit  one  properly  verified  to  be 
filed   19170,  610 

As  to  instructions  given   . .  19170,  89,  1066 

Argument  or  remarks  of  counsel  1917G,  89 

Addressing  jury  in  misdemeanor  case  in  ab- 
sence of  accused,  during  adjournment 

1917C,  610 


Restitution  on  reversal  of  judgment 

19170,  1176  (Annototed) 

APPIilANCES. 

Master's  duty  as  to,  see  Master  and  Serv- 
ant. 

APPMCATION*. 

Of  payment,  see  Payments. 

Power  of,  see  Powers^ 

APPRAISAIi. 

Specific  performance  of  provision  for,  pre- 
liminary to  exercise  of  option  to  purchase 

19170,  809  (Annotated) 

ARGUMENT. 

Of  counsel,  see  Trial. 

ASSAUIiT  AND  BATTERT. 

Killing  of  insured  person  while  engaged  in 
assault   19170,  195 

ASSETS.  . 
Of  bankrupt,  see  Bankrupt^. 

ASSIGNMENT. 

Liability  for  rent>  of  assignor  of  lease 

19170,  901 
Binding  effect  of  transfer  of  expectancy  by 
ope  who  predeceased  his  ancestor 

10170,  266   (Annotated) 

ASSIGNMENT  FOR  CREDITORS. 

Trustee   as   "purchaser   for   value"   within 
provisions  of  recording  act  . . .  1917C,  8S3 

Priority   as   between   mortgage   on   future 
crops  and  assignment  for  creditors 

19170,  1 

ASSOCIATIONS. 

Benevolent  Societies,  see  Benevolent  So- 
cieties. 
Jurisdiction  over,  see  Courts. 

ASSUMPTION  OF  RISK. 

By  servant,  see  Master  and  Servant. 

By  passenger  on  freight  train 19170,  86 

By  guest  at  hotel  of  injury  through  lack  of 

fire  escapes 19170,  1146 

ATTACHMENT. 

Property  exempt  from,  see  Exemptions. 
As  to  garnishment,  see  Garnishment. 
Sale  under,  see  Judicial  Sale. 

ATTORNEYS. 

Argument  of,  see  Trial. 

Exemption  of,  from  service  of  process 

19170,  431 

Compensation . 

Husband's  liability  for  services  of  wife's  at- 
torney   19170,  335 

ATTORNEYS'  FEES. 


Judgment.  . «» «  jl  v*»i.^  «^  ^  »    «  juu^d  • 

Affirming  in  part  and  reversing  in  part       1  Prioritv   between  attorneys'  fees  and  me- 

19170,  433  '     chanics'  lien 19170,  1116 

L.R.A.19170.  See  aUo  Indeoc  to  Bfotea  preceding  Hito. 
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AUTOMOBTIjES. 

Negligence  in  operation;  injuries. 

PasBing  standing  street  car  on  the  left  con- 
trary to  municipal  ordinance  1917C,  477 

Contributory  negligence. 

Of  one  attempting  to  cross  street  in  front 
of  standing  street  car;  effect  as  against 
driver  of  automobile  attempting  to  pass 
car  on  wrong  side 1917C,  477 

BANKRUPTCY. 

Assets;  their  collection  and  admission. 

Validity  of  prior  transfers;  preferences 

1917C,  390,  393 

BANKS. 
Stockholders. 

Release  from  liability 1917C,  890 

Deposits  generally. 

Right  of  bank  to  set  off  against  immature 
notes  of  depositor  who  dies  insolvent 
amount  of  his  deposit 191 7C,  129 

Deposit  to  credit  of  oneself  and  another 

1917C,  548    (Annotated) 

Trusts 1917C,  548  (Annotated) 

BANNER. 

Liability  of  contractor  who  erects  banner 
across  public  street  for  injury  by  fall 
thereof    1917C,   907 

BENEFICIARIES. 

In  wills,  see  Wills. 

BENEFITS. 

Estoppel  by  receiving,  see  Estoppel, 

BENEVOIiENT  SOCIETIES, 

Liability  of  supreme  body  for  injury  in- 
flicted upon  candidate  in  initiating  him 
into  order 1917C,  469   (Annotated) 

BEQUEST. 

See  Wills. 

BEVERAGES. 

Sale  of,  on  Sunday 

1917C,  377   (Annotated) 

BILLS  AND  NOTES. 
In  general. 

Surety  on,  see  Principal  and  Surety. 
Liability  of  corporate  officers  on,  see  Cor- 
porations. 
Presumption  and  burden  of  proof  as  to 

191 7C,  1005 
Parol  evidence  as  to 

1917C,  300   (Annotated) 

Consideration. 

Want  or  failure  of  consideration  as  de- 
fense, see  infra. 
Review  on  appeal  of  findings  as  to 


THio  are  protected  as  bona  llde  pur- 
chasers. 

Notice;   facts  putting  on  inquiry 

1917C,  485 
Actions  and  defenses. 
Amendment  of  answer  in   suit   to   enforce 

payment   1917C,  840 

Revocation   of  provision   in   will   for   pay- 
ment of  note  as  defense  thereto 

3917C,  1005 
Want  or  failure  of  consideration^ 

1917C,  485 
Defense  tbat  note  was  made  on  Sunday 

1917C,  582 

BLASTING. 

Question  for  jury  as  to  negligence 

1917C,  328 

BLIND  PERSON. 

Injury  to  blind  person  by  defect  in  street 

19170,  120   (Annotated) 

BOARDING  HOUSES. 

Statute  as  to  fire  escapes  on,  and  fireproof 
^  stairways  in   1917C,  1146 

BONA  FIDE  HOLDER. 

Of  note,  see  Bills  and  Notes. 

BONDS. 

Liability  and  release  of  surety  on,  gen- 
erally, see  Principal  and  Surety. 

Contractors'  bonds  1917G,  490 

630  (Annotated),  912 

BOYCOTT. 

As  conspiracy,  see  Conspiracy. 

BREACH. 

Of  covenant,   see   Covenants   and   Condi- 
tions. 

BREWING  COMPANY. 

Right  of  brewing  company  to  void  liability 
for  rent  of  premises  leased  for  saloon  pur- 
poses because  by  law  it  cannot  engage  in 
that  business 1917C,  929 

BRIBERY. 

Bribing  of  jury  as  contempt 1917C,  845 

BRIDGES. 

Proximate  cause  of  injury  on,  see  Proxi- 
mate Cause. 

BRIEFS. 

On  appeal;  supplemental  briefs  1917C,  469 


1917C,  1005 
Presumption  and  burden  of  proof  as  to  BROKERS. 

19170,1005    Stockbrokers. 
Note  given  in   pavment  of  worthless  pre-    Measure  of  damages  for  broker's  breach  of 
existing  note  of*  another  contract  to  carry  stock  for  customer 

1917C,  840    (Annotated)  191 7C,  737    (Annotated) 

lilabtlity  of -indorser.  Sale  by  broker  to  himself  of  stock  which  he 

Accommodation  indorsers 1917C,  485        is  carrying  on  margin 1917C,  737 

Rights  of  transferees  generally.  Purchase  on  exchange  by  broker  of  stock  of 

Violation  of  Sunday  law  as  defense  in  ac-        one  customer  for  account  of  another 

tion  by  transferee  1917C,  582  •  1917C,  737 

LR.A.1917C.  See  alKo  Index  to  Not^s  preceding  this, 
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BUILDINGS— CATHOLICS. 


.BUILDINGS. 

Lien  on,  see  Mechanics*  Liens. 

As  fixtures  1917C,  1116 

Moving  building  along  street 

1917C,  772   (Annotated) 
Acceptance  of  performance  of  contract  to 

construct 1917C,  322   (Annotated) 

Right  of  street  railway  company  to  destroy 
cottage  deposited  by  flood  upon  its  tracks 

1917C,  1038 
Measure  of  damages  for  destruction  of 

1917C,  1038 

Statute  requiring  fire  escapes  and  fireproof 

stairways  for  buildings   1917C,  1146 

BURDEN  OF  PROOF. 

See  Evidence. 

BUSINESS. 

Equal  protection  and  privileges  in  regu- 
lation of,  see  Constitutional  Law. 

Due  process  in  regulation  of,  see  Consti- 
tutional Law. 

Police  power  over,  see  Constitutional 
Law. 

Right  of  foreign  corporation  to  engage  in, 
see  Corporations.  , 

BY-LAWS. 

Of  insurance  company 

1917C,  625   (Annotated) 
1029  (Annotated) 

CANCELATION. 

Of  contract,  see  Contracts. 

CARRIERS . 
Police   power   as   to,   see    Constitutional 

Law. 
Injury  to  employees,  see  Master  and  Serv- 
ant. 
Matters  peculiar  to  ships,  see  Shipping. 
Carriers  of  passengers  generally. 

Duty  to  furnish  seat 1917C,  483 

Who  are  passengers. 

Person  riding  free  with  knowledge  of  car- 
rier's employees   1917C,  86 

Termination  of  relation    1917C,  86 

Measure  of  care  required;   negligence 

generally. 
Negligence  of  carrier  as  question  for  jury 

1917C,  1066 
Presumption  and  burden  of  proof  as  to  neg- 
ligence     1917C,  384 

Injury  by  fender  projecting  from   rear  of 

street  car  1917C,  410 

Sudden  jerk 1917C,  384 

Assumption   of   risk  by   person   riding   on 

i     freight   train    1917C,   86 

Contributory  negligence  of  passenger. 

As  question  for  jury  1917C,  410 

Ejection  of  passenger. 

Pleading  in  action  for  ejection  .  .1917C,  483 

Use  of  force  in  ejecting 1917C,  483 

For  refusal  to  pay  fare   101 7C,  483 

At  what  place   1017C,  483 

Injuries  in  getting  on  or  off. 
Children  jumping  on  and  off  trains 

1917C,  1066 

Carriers  of  freight  generally. 

Negligence  of  shipper  in  permitting  escape 

of  cars  from  siding  during  loading  on  to 

main  track    1917C,  768 


Loss  of,  or  Injury  to  property. 

Review  on  appeal  of  verdict  or  findings  in 
action  for  injury  to  property  1917C,  507 

Affirming  in  part  and  reversing  in  part 
verdict  against  carrier  1Q17C,  433 

Presumption  and  burden  of  proof  a^  to 
negligence 1917C,  507 

Carrier  of  perishable  freight  as  insurer 

1917C,  507 

Liability  for  damage  to  freight  because  of 
improper  condition  of  car 

1917C,  507   (Annotated) 

Delivery  by  carrier;  delay. 

Delay  by  consignee  in  removing;  right  of 
carrier  to  charge  for  storage 

1917C,  416   (Annotated) 

liiablllty  and  lien  for  freight  charges; 
rates. 

Recovery  on  bond  given  by  building  con> 
tractor  of  freight  chargrs  for  transport- 
ing material  to  building 1917C,  912 

Liability  of  consignor 

1917C,  1124  (AnnoUted) 

Carrying  livestock. 

Affirming  in  part  and  reversing  in  part  ver- 
dict against  carrier   1917C,  433 

Statute  regulating  speed  for  transportation 
of  live  stock 1017C,  135   (Annotated) 

Stipulations  as  to  liability 1917C,  433 

Stipulations  as  to  liability. 

As  to  time  of  giving  notice;  waiver 

1917C,  433 

Connecting  carriers. 

Liability  of  connecting  carrier  for  injury 
to  freight  by  improper  condition  of  cars 
of  which  it  had  no  notice 

1917C,  507   (Annotated) 

Governmental  control;  rates;  diacriml- 
nation. 

In  general. 

Fixing  minimum  limit  of  speed  for  trans- 
portation of  live  stock 

1917C,  135   (Annotated) 

Forbidding  carrier  to  transport  milk  when 
warmer  than  certain  temperature 

1917 C,  238   (Annotated) 

Discriminatum;  rebates. 

Custom  or  agreement  of  carrier  with  con^ 
signor  that  latter  should  be  liable  for 
freight  rates  only  if  notified  promptly  of 
refusal  of  consignee  to  accept  shipment 
and  pay  freight 1917C,  1124 

Right  of  interstate  carrier  to  waive  provi- 
sion as  to  time  of  making  claim  for  in- 
jury   1917C,  433 

CARRYING  ON  BUSINESS. 

What  constitutes  1917C,  1012  (Annotated) 

CARRYING  WEAPONS. 

Application  to  state  legislation  of  provision 
of  Federal  Constitution  as  to  right  to 
bear  arms    1917C,  60 

Bight  of  individual  to  carry  weapona  on 
occasions  when  he  deems  it  necessary; 
construction  of  constitutional  provision 

1917C,  6C 

CASE. 
As  to  conspiracy,  see  Conspiracy. 

CATHOLICS. 

Sufficiency  of  ceremony  upon  remarriage  of 
divorced  Catholics   1917C,  iai7 


L.R.A.1917C. 


See  also  Index  to  Notes  preceding  this. 
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CATTLE. 

TniDBportation  of,  see  Carriers. 

CAUSE. 

Proximate  cause,  see  Proximate  Cause. 

CHANGE  OF  GRADE. 

Of  highway,  see  Highways. 

CHARGES. 

For  freight,  see  Carriers. 

CHARITIES. 

Enforcement;  control;  termination. 

Impossibility  of  accomplishmeat  19170,  937 
Liiabllity  for  damages. 

Personal  injury  inflicted  in  initiating  can- 
didate into  charitable  society 

1917C,  469   (Annotated) 

CHATTEIi  MORTGAGE. 
Validity;  consideration. 

Mortgage  on  crop  to  be  grown 

19170,  1   (Annotated) 

Filini^;  recording. 

Necessity  of  recording  mortgage  of  lease- 
hold for  years  ...191TG,  C^28  (Annotated) 

Rights  of  parties;  priorities. 

Priority  as  between  mortgage  on  future 
crops  and  assignment  for  benefit  of  credi- 
tors    19170,  1 

CHATTBIiS. 

Mortgage  of,  see  Chattel  Mortgage. 
Sale  of,  see  Sale. 

CHIIiDREX. 

See  Infants. 

CHRISTIAN  SCIENCE. 

Question  whether  one  giving  Christian 
Science  treatments  is  practising  the  re- 
ligious tenets  of  the  church  or  merely 
using  such  tenets  to  cover  business  under- 
taking    19170,  816 

Application  of  statute  regulating  practice 
of  medicine  to  Christian  Science  healing 

1917C,  816   (Annotated) 

CLASS  liEGISIiATION. 
See  Constitutioual  Law. 

CliOtTD  ON  TITIiE. 

Judgment  in,  extent  of  relief  . . .  1917C,  879 
Jurisdiction  of  equity  to  quiet  title  already 
forfeited  for  breach  of  condition  subse- 
quent  19170,  879 

CODICIIi. 

See  Wills. 

COIiliATERAIi  INHERITANCE  TAX. 

See  Taxes. 

COMBINATIONS. 

See  Conspiracy. 


COMITY. 

See  Conflict  of  Laws. 


COMMERCE. 

liicenses  and  priTilege  taxes;  regnlat- 

ing  sales,  nuinafactarlng  and  other 

business. 

Intoxicating  liquors 39170,  639 

Contract  by  foreign  corporation  for  sale  and 
installation  of  vacuum  cleaner  as  an  in-* 
terstate  transaction  19170,  1012 

COMMISSIONERS. 

Delegation  of  power  to ^19170,  944 

Denying  right  to  appeal  from  findings  of 

19170,  944 

COMMISSIONS. 

Of  guardian 19170,  188  (Annotated) 

COMMON  CARRIERS. 

See  Carriers. 

COMMUNITY  PROPERTY, 

See  Husband  and  Wife. 

COMPENSATION. 

Of  guardian  ......19170,  188   (Annotated) 

COMPIiAINT. 

In  criminal  pxosecutioni,  see  Indictment, 

etc. 
Of  plaintiff,  see  Pleading. 

CONCEAIiBfENT. 

As  fraud,  see  Fraud  and  Deceit. 

< 

CONDEMNATION. 

Of  property,  see  Eminent  Domain. 

CONDITIONAL  SALE. 

See  Sale. 

CONDITION  PRECEDENT. 

To  action  generally,  see  Action  or  Suit. 

CONDITIONS. 

Condtion  precedent  to  suit,  see  Action  ot 

Suit. 
Relating  to  real  property,  see  Covenants 

and  Conditions. 
Of  sale,  see  Sale. 
Parol  evidence  of  .  .19170,  300  (Annotated) 
Of  reinstatement  of  insured,  waiver  of 

19170,  256   (Annotated) 

CONDITIONS  SUBSEQ17ENT.         r 

In  general,  see  Covenants  and  Conditions. 

CONFIDENTIAIi  COMMUNICATIONS. 

Liability  of  physician  for  disclosing 

19170,  1128  (Annotated) 

CONFLICT  OF  LAWS. 

As  to  venue  of  actions,  see  Venue. 
Status;  marriage. 

Marriage  of  divorced  persons   . .  19170,  353 
Descent  and  distribution;  wills. 

Effect  of  election  in  other  state  to  take  un- 
der will    19170,  504 

CONNECTING  CARRIER. 

See  Carriers. 


L.R.A.1917C. 


See  alMo  Index  to  Notes  preceding  thie. 
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CONSIDERATION. 

For  note,  see  Bills  and  Note9.. 

For  transfer  of  note  19170, 

Of  guaranty   1917C, 


682 
437 


CONSPIRACY. 
In  general. 

Proof  of  acts  or  declarations  of  co-oonspira- 

tors    1917C,  65 

Sufficiency  of  mere  tacit  understanding  to 
work  to  .common  unlawful  purpose 

1917C,  66 
Signing  and  circulating  of  true  statement 
which  would  be  libelous  if  imtrue 

1917C,  65 
Boycott. 

By  labor  union  1917C,  1063 

Of  laborers;  strikes. 

To  compel  discharge  of  employee 

1917C,  1053  (Annotated) 

CONSTITUTIONAIi  IjAW. 

Right  to  bear  arms,  see  Carrying  Weap- 
ons. 
As  to  regulation  of  interstate  commerce, 
see  Commerce. 

Constrnction. 

Application  to  states  of  Federal  Constitu-' 
tion  1917C,  60,  610 

Delegation  of  powers. 

To  judiciary   1917C,  807 

To  commissioners  1917C,  944 

Separation  of  powers. 

Imposing  on  county  court  duty  to  carry  out 
provisions  of  Mothers'  Pension  Act 

1917C,  897. 

Equal  protection  and  privileges; 
abridging  privileges  and  immunities. 

Statute  as  to  fire  escapes  on  buildings 

1917C,  1146 

Confining  licenses  to  sell  lightning  rods  to 
residents  of  the  state 1917C,  528 

Forbidding  distributiofn  of  price  lists  or  cir- 
culars advertising  liquors 1917C,  639 

Hours  of  labor 1917C,  944,  1162 

Minimum  wage  for  women 1917C,  944 

I>ue  process  of  law  or  law  of  the  land ; 
guaranty  of  right  to  life,  liberty  and 
property. 

Authorizing  destruction  without  compensa- 
tion of  trees  affected  with  contagious  dis- 
ease    1917C,  894 

Regulating  hours  of  labor 1917C,  1162 

Notice  and  hearing  191 7C,  574 

Denying  right  to  appeal  from  findings  of 
commission 1917G,  944 

Police  power. 

Destruction  of  trees  affected  by  disease 

1917C.  894 

Arbitrary  interference  with  conduct  of  busi- 
ness or  occupation   1917C,  135 

Fixing  minimum  limit  of  speed  for  trans- 
portation of  live  stocic 

1917G,  136   (Annotated) 

Hours  of  labor  1917C,  944 

Wages    1917C,    944 

Freedom  of  speech,  press  and  worslUp. 

Malicious  defamation  of  character  of  his- 
torical person  in  exercise  of  right  of  free 
speech    1917C,  610 

Impairing  obligation  of  contracts. 

Regulating  rates 1917C,  98,  674 

L.R.A.1917C. 


See  miso  Index  to  Jfoiee  preceding  ^Ma. 


CONSTRUCTION. 

Of  constitution,  see  Conatituti<mal  Law. 

Of  contract,  see  Contracts. 

Of  guaranty,  see  Guaranty. 

Of  lease,  see  Landlord  and  Tenant. 

Of  statute,  see  Statutes. 

CONSTRUCTION  CONTRACTS. 

See  Contracts. 

CONSTRUCTIVE  SERVICE. 

See  Writ  and  Process. 

CONTAGIOUS        AND        INFECTIOUS 
DISEASE. 

Statute    authorizing   destruction    of   trees 
affected  with   1917C,  804 

CONTEMPT. 
What  conatltutea. 

Bribing  of  jury 1917C,  845 

Disobedience  of  order  to  pay  alimony 

1917C,  89   (Annotated) 

Prooednre. 

Necessity  for   exceptions  to   save  question 
for  review  in  appellate  court  . .  1917C,  89 

Prejudicial   error    1917C,   89 

Complaint  verified  upon  ii^formation  and  be- 
lief   1917C,  846  (Annotated) 

Sufficiency  of  allegations  of  complaint 

1917C,  845 

Argument  or  remarks  of.  counsel  1917C,  89 

Judgment;  punishment. 

Extent  of  punishment  of  one  found  guilty 
of  criminal  contempt 1917C,  845 

CONTINGENT  REMAINDER. 

See  Deeds. 

CONTRACTOR. 

Liability  of,  for  negligence 1917C,  907 

Bonds  of 1917C,  912 

CONTRACTS. 

As  to  bills  and  notes,  see  Dills  and  Notes. 

Restrictions  on  right  of,  see  Constitution- 
al Law. 

Impairing  obligation  of,  see  Constitution- 
al Law. 

Of  corporations,  see  Corporations. 

As  to  covenants,  see  Covenants  and  Con- 
ditions. 

Parol  evidence  to  vary  written  contract, 
see  Evidence. 

Injunction  to  protect  rights  in,  tee  In- 
junction. 

Insurance  contract)  see  Insurance. 

As  to  mortgage,  see  Mortgage. 

As  to  municipal  contracts  generally,  see 
Municipal  Corporations. 

Novation,  see  Novation. 

Of  sale,  see  Sale. 

Specific  performance  of,  see  Specific  Per- 
formance. 

Land  contract,  see  Vendor  and  Purchaser. 

Effect  of  war  on,  see  War. 
Conal  deration . 

Failure  of,  as  ground  for  rescission,  see 
infra. 

Consideration  for  guaranty 191 7C,  437 

Past  services  rendered  with  expectation  of 

pay 1917C,   682 
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Love  and  affection  1917C,  582 

Construction. 

Construction  of  representation  by  vendor 
that  farm  was  in  good  condition  for  crop- 
ping    1917C,  270 

Construction  to  uphold  contract  1917C,  064 
Testamentary    character    of    instrument, 
see  Wills. 
VaJldfty  and  effect;  public  policy. 

Effect  of  war  to  make  contracts  invalid, 
see  War. 
Contract  of  public  officer  as  to  compensation 

1917C,  1084  (Annotated) 
Private  interest  of  public  officer  in  contract 

19170,  1096  (Annotated) 
Validity  of  reservation  in  dedication  of  land 

for  street 1917C,*  225   (Annotated) 

Perf orma  noe. 

Impossibility  of  performance;  inevitable  ac- 
cident   1917C,  437,  761 

Acceptance;  waiver  of  objections 

1917C,  322   (Annotated) 
Breach. 
Measure  of  compensation  for  breach,  see 

Damages. 
Breach  of  condition  subsequent,  see  Cove- 
nants and  Conditions. 
Injunction  against  breach  of,  see  Injunc- 
tion. 
Termination. 
Termination  of  lease,  see  Landlord  and 

Tenant. 
Effect  of  war  to  terminate,  see  War. 
Rescission;  cancelation. 

For  fraud 1917C,  890 

Failure  of  consideration 1917C,  437 

GONTBADICTORY  STAT£ME]NTS. 

Sufficiency  of  proof  of,  to  convict  one  of 
perjury 1917C,  52  (Annotated),  054 


CONTRIBUTION. 

Between  cotenants  . 


1917C,  590 


CONTRIBUTORY  NEOLIGBNCE. 

See  Negligence. 

CONVERSION. 

See  Trover  and  Conversion. 

CORPORATIONS. 

Where  conditional  sale  contract  must  be 
recorded  in  case  of  a  corporation  vendee 

1917C,  440 

Provison  against  officer  being  interested  in 
contract  with  public  ^s  extending  to  cor- 
poration in  which  he  is  a  stockholder 

191 7C,  1096  (Annotated) 

Contract;  ultra  vires. 

Right  to  set  up  ultra  vires  as  defense 

1917C,  809 

Officers. 

Validity  of  note  by  officer  without  consid- 
eration and  payable  to  him  individually 

1917C,  486 

Bona  fide  holder  of  note  executed  by  cor- 
porate officer  1917C,  485 

Personal  liability  of  officer. 

On  promissory  notes   191 7C,  485 

Subscriptions  to  stock. 

Cancelation  or  rdease   1917C,  890 


L.R.A.1017C. 


See  also  Index  to  Notes  preceding  this. 


Divlclenda. 

Payment  of  dividends  to  stockholders  out  of 
capital  when  there  were  no  profits 

1917C,  390   (Annotated) 

Dividends  paid  from  profits  earned  before 
minors  inherited  tlxe  stock  as  "revenue" 
on  which  guardian  is  entitled  to  com- 
mission    1917C,  188 

Foreign  corporations. 

What  constitutes  doing  business 

1917C,  1012  (Annotated) 

Validity  of  contracts  of  unauthorized  coift- 
pany 1917C,  1012 

COTENANCY. 

Contribution  between  cotenants  1917C,  590 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTERFEITING. 

Of  labels  or  trademarks,  see  Trademarks. 

COURTS. 
In  general. 

Contempt  of,  see  Contempt. 

As  to  venue  of  actions,  see  Venue. 

Process  of,  see  Writ  and  Process. 
Usurpation  of  power  by  courts  . .  1917C,  897 

Delegation  of  powers  to 1917C,  897 

Relation  to.  other  departments  of  gov- 

ernment. 
Introducing  exception  into  statute  by  judi- 
cial legislation   1917C,  136 

Jurisdiction     over    associations,     etc.; 

(wnclnslTeness  of  decisions  of  their 

tribunals. 

Expulsion  of  member 1917  C,  1053 

State  and  territorial  courts. 
Juriadietion. . 

Estates  of  decedents 1917C,  171 

Conferring  upon  county  court  duty  to  carry 

out  provisions  of  Mothers'  Pensions  Act 

1917C,  897 
Rules  of  decision. 
Stare  decisis;  erroneous  decisions 

1917C,  135 

COUSINS. 

Cousins  living  together  as  a  "family"  with- 
in meaning  of  homestead  laws  1917C,  356 

COVENANTS   AND    CONDITIONS. 

In  lease,  see  Landlord  and  Tenant. 

Perfomaance;  breach;  enforcement. 

Re-entry  or  notiee  of  forfeiture  as  condition 
precedent  to  action  for  breach 

1917C,  879   (Annotated) 

Waiver  of  breach 1917C,  879 

Jurisdiction  of  equity  to  quiet  title  already 
forfeited  for  breach  of  condition  subse- 
quent   1917C,  879 

Extent  of  relief  in  an  action  to  quiet  title 
for  breach  of  1917C,  879 

CRIMINAL  CONTEMPT. 

See  Contempt. 

CRIMINAL  LAW. 

District  attorney,  see  District  and  Prose- 
cuting Attorneys. 
As  to  grand  jury,  see  Grand  Jury. 
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As  to  requifiitee  and  sufficiency  of  indict- 
ment,   information,    or    complaint,    see 
Indictment,  etc. 
As  to   violation  of  liquor  laws,   see  In- 
toxicating Liquors. 
See  also  Homicide;  Perjury. 
Right  of  private  counsel  to  aid  prosecution 

1917C,  455 
Instructions  in  criminal  case  . . .  1917C,  52 

CROPS. 

Mortgage  an  future  crops 

1917C,  1  (Annotated) 
Sale  by  occupant  of  land  sold  on  execution 
of  crops  grown  thereon  by  him;  validity 
as  against  grantee  under  sheriff's  deed 

1917C,  4  (Annotated) 
Replevin  to  recover  possession  of 

1917C,  1111  (Annotated) 

CUSTOM  AND  USAGE. 

Custom  of  carrier  to  notify  consignor  of 
oon«ignee's  refusal  to  accept  goods  or  pay 
freight 1917C,  1127   (Annotated) 

DAMAGGS. 
In  general. 

Review  of,  on  appeal ^  . . .  .1917C,  607 

Nominal  damages   19170,  737 

Measure  of  compensation  on  contracts 

generally. 
For  broker's  breach   of  contract   to  carry 
stock  for  customer 

1917C,  737  (AnnoUted) 
Personal  Injuries;  death. 

Instances  of  amount 1917C,  978 

Injury  to  personal  property. 

Injury  to  animals 1917C,  983 

For  destruction  of  building  washed  by  flood 

onto  street  car  tracks 1917C,  1038 

Injury  to  real  property. 

Destruction  of  pasture  on  tract  of  land 

1917C,  988 
Damages  for  interference  with  view 

1917C,  1131   (Annotated) 
Condemnation  or  depreciation  In  value 

by  eminent  domain. 
Recovery  of  cost  of  alteration  made  in  an- 
ticipation of  a  public  improvement,  to  re- 
duce damages  therefrom 

19170,  1184  (Annotated) 
Injury  to  business;  loss  of  profits 

1917C,  420 
Establishing  or  changing  street  grade. 

191 70,  420   (Annotated) 
lioss  of  profits. 
By  exercise  of  power  of  eminent  domain 

1917C,  420 

DATE. 

Service  of  undated  writ  of  garnishment. 

1917C,  148  (Annotated) 
Mistake  as  to  date  of  holographic  will. 

1917C,  479 


BAYS  OF  GRACE. 

Grace  for  payment  of  premium  after  ma- 
turity of  premium  note 

1917C,  917   (Annotated) 


DEATH. 

Measure  of  damages  for,  see  Damages. 
Presumption  of,  from  absence 

1917C,  1029  (Annotated) 
Loss  of  homestead  by  death  of  members  of 

family    1917C,  356 

DEBTOR  AND  CREDITOR. 

As  to  insolvency,    see    Bankruptcy;    In- 
solvency. 
As  to  exemption,  see  Exemptions. 
As  to  garnishment,  see  Garnishment. 
Lien  of  creditor,  see  Mecjianics'  Liens. 
Creditors  of  partnership,  see  Partnership. 

DECEDENTS  ESTATES.. 

Administration    of,    see    Executors    and 
Administrators. 
Set-off  against   1917C,  129 

DECEIT. 

See  Fraud  and  Deceit. 

DECLARATIONS. 

Evidence  of,  see  Evidence. 
In  pleadings,  see  Pleading. 

DEDICATION. 

Attempted  reservation  by  one  dedicating 
land  for  street ...  1917C,  225  (Annotated) 

DEEDS. 

Covenants  in  general,  see  Covenants  and 

Conditions. 
Recording  of,  see  Records  and  Recording 

Laws. 
Testamentary    character     of    deed,    see 
Wills. 

Delivery  and  acceptance. 

Delivery  to  third  person 1917C,  964 

What  property  passes. 

Effect  of  warranty  deed  to  pass  to  grantee 
right  to  property  dedicated  for  street, 
upon  vacation  of  the  street,  where  the 
grantor  in  the  dedication  attempted  to 
reserve  the  fee  to  himself ....  1917C,  225 

Estate  or  interest  created. 

Condition  subsequent;  reversion  on  breach 
of   1917C,  879 

Vested  or  contingent  interests . .  1917C,  904 

DEFAULT. 

Judgment  by 191 7C,  1190  (Annotated) 

DEFENSES. 

In  action  on  negotiable  instruments,  see 

Bills  and  Notes. 
Ultra  vires,  see  Corporations. 
In  libel  suit,  see  Libel  or  Slander. 
To  action  for  infringement  of  trademark, 
see  Trademarks. 
Violation  of  Sunday  law  as  a  defense 

1917C,  582  (AnnoUted) 

DEFICIENCY  JUDGMENT. 

On  foreclosure  of  mortgage 

1917C,  690  (Annotated) 


L.R.A.1917C. 


DEFINITIONS. 

Familv 1917C,  356 

Revenue 1917C,  188 

See  also  Index  to  Notes  preceding  this* 
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DEIiAY. 

By  consignee  in  removal  of  goods. 

1917C,  416  (Annotated) 

DELEGATION. 

Of  master's  duty 1917C,  328 

DELEGATION  OF  POWER. 

Constitutionality    of,    see    Constitutional 

Law. 
By    or    to    municipality,    see    Municipal 

Corporations. 

DEMURRER. 

To  evidence  1917C,  487 


DEPENDENTS. 

Insurable  interest  of 


1917C,  926 


DESCENT  AND  DISTRIBUTION. 

Tax  on  right  to  take  property  by,  see 
Taxes. 

DESCRIPTION. 

Of  beneficiary  in  will,  see  Wills. 

DESTRUCTION. 

Of  property  in  exercise  of  police  power, 
see  Constitutional  Law. 
Of  trees  affected  with  contagious  disease 

1917C,  894 

DETINUE. 

See  Replevin. 

DEVISE. 

See  Wills. 

DIRECTION  OF  VERDICT. 

See  Trial 

DISCHARGE. 

Of  servant,  see  Master  and  Servant. 

Of  grand  jury  1917C,  217 

Of  surety    19170,486,490 

DISCONTINUANCE. 

Of  action,  see  Dismissal  or  Discontinu- 
ance. 

DISCREDITING. 

Of  witness,  see  Witnesses. 

DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and  Er- 
ror. 

DISCRIMINATION. 

By  carrier,  see  Carriers. 
Unconstitutionality  of,  see  Constitution- 
al Law. 
In  water  rates   1917C,  574 

DISEASE. 

As  to  plant  diseases,  see  Plant  Diseases. 

DISMISSAL  OR  DISCONTINUANCE. 

£ffect  of  right  of    appeal    upon    plaintiff's 
right  to  dismiss  action 

1917C,  130  (Annotated) 
L.RJ^.1917C. 


DISORDERLY  HOUSES. 

Conspiracy  to  destroy  business  of  hotel 
keeper  by  charging  him  with  keeping 
house  of  ill-fame   1917C,  66 

DISSOLUTION. 

Of  partnership,  see  Partnership. 

DISTRICT  AND  PROSECUTING  AT- 
TORNEYS. , 

Assistance  of  private  counsel;  disqualifi- 
cation by  interest 1917C,  45d 

DIVIDENDS. 

On  corporate  stock,  see  Corporations. 

DIVORCE  AND  SEPARATION. 
In  general. 

Marriage  of  divorced   persons,   see  Mar- 
riage. 

Husband's  liability  for  services  of  wife's  at- 
torney       1917C,  335 

Sufficiency  of  evidence 1917C,  169 

Grounds. 

Imprisonment 1917C,  159 

Alimony. 

Finality  for  purpose  of  appeal  of  order  al- 
lowing alimony  pendente  lite..  1917 C,  89 

Review  of  discretionary  rulings  as  to  ad- 
mission of  evidence  on  question  on 

1917C,  89 

Contempt  in  failing  to  pay  order  for  ali- 
mony     1917C,  89  (Annotated) 

Validity  of  order  for  alimony  pendente  lite 
where  no  evidence  on  behalf  of  defendant 
was  heard 1917C,  89 

Husband's  ability  to  earn  money  as  affect- 
ing alimony  pendente  lite 1917C,  89 

Requiring  husband  to  devote  his  entire 
earnings  to  payment  of  alimony 

1917C,  89 

Personal  judgment  for  alimony  on  service 
by  publication..  1917C,  1140  (Annotated) 

Alimony  as  lien  on  real  estate.  .1917C,  1140 

Modification  of  judgment  for  alimony 

1917C,  1140 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOMICIL. 

Detenfiination  of  domicil  of  decedent  upon 
ex  parte  application  for  letters  of  ad- 
ministration; effect  as  to  nonresident 
heirs    1917C,  171   (Annotated) 

Change  of 1917C,  171 

DOIVER. 

Election  between  legacy  and  dower,  see 
Wills. 


DRAINS  AND  SEWERS. 

Depreciation  of  value  of  property  by  con- 
struction near  it  of  sewage-disposal  plant, 
as  a  taking  for  which  compensation 
must  be  made   1917C,  104d 

Liability  of  municipality  for  nuisance 
caused  by  sewage  disposal  plant 

1917C,  1046 


See  also  Index  to  Notes  preceding  this. 
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DRUNKENNESS— EVIDENCE. 


DRUNKENNESS. 

Voluntarily  becoming  intoxicated  and  lying 
down  on  street  railway  track 

1917C,  464 

DUE  PROCESS  OF  IjAW. 

See  Constitutional  Law. 

EIGHT  HOUR  liAW. 

See  Master  and  Servant. 

EJECTION. 

Of  passenger,  see  Carriers. 

ELECTION. 

Election  between  legacy  and  dower,  see 
Wills. 

ELECTRICITY. 

Interference  with  electric  wires  by  moving 
building  along  street 

1917C,  772  (Annotated) 

ELECTRIC  LIGHTS. 

Right  to  discontinue  service  for  delay  in 
paying  bills  after  tender  of  the  amount 
due    1917C,  374  (Annotated) 

E3IINENT  DOMAIN. 
What  constitutes  a  taking  of,  or  injury 
to  property. 

Destruction  of  trees  affected  by  disease 

1917C,  894 
Depreciation  of  value  of  property  by  con- 
struction near  it  of  sewage-disposal  plant 

1917C,  1046 
Ripht  to  compensation. 

What  constitutes  a  taking  for  which  com- 
pensation must  be  made,  see  supra. 
Measure  of  damages,  see  Damages. 
To  whom  compensation  must  be  paid 

1917C,  420 
Consequential  injuries. 

Odors   19170,  1046 

By  construction  and  operation  of  railroad 

1917C,  1131 

By   establishment   or   change   of  grade   of 

highway    1917C,  420 

EMPLOYER'S  LIABILITY. 

See  Master  and  Servant. 

ENCUMBRANCES. 

Conveyance   of   property  subject  to,   see 
Mortgage. 

•       •  a       ■       «       a 

EQUAL  PROTECTION  AND  PRIVI- 
LEGE. 

See  Constitutional  Law. 

EQUITY. 

Quieting  title,  see  Cloud  on  Title. 

As  to  injunction,  see  Injunction. 

Specific    performance    of     contract,     see 
Specific  Performance. 
Jurisdiction. 
Remedy  at  law  1917C,  76 

ESCROW. 

Sufficiency  of  delivery  of  deed  to  person 
who  is  to  hold  it  in  escrow 964 


L.RJ\..1917C. 


f  ESTOPPEL. 
Of  municipality,  county  or  state. 

By  laches,  silence  or  recognition 

1917C,  967 
Equitable  estoppel. 

To  set  up  defense  of  "ultra  vires 

1917C,  809 
By  election  to  take,  under  will . .  1917C,  504 
Of  purchaser  of  land  subject  to  mortgage  to 
question  validity  of   mortgage 

1917C,  829   (Annotated) 
To  assert  title  to  real  propertv 

1917C,  883  '(Annotated) 
As  against  purchaser  at  judicial  sale 

1917C,  883   (Annotated) 

EVICTION. 

Of  tenant 1917C,  929  (Annotated) 

931   (AnnoUted) 

EVIDENCE. 

In  general. 

Review  of  discretionary  rulings . .  1917C,  80 

Demurrer  to    1917C,  487 

Presumptions  and  burden  of  proof. 
Presumptions  on  appeal,  see  Appeal  and 
Error. 
Death;  rule  of  insurance  company  as  to 

1917C,  1029  (Annotated) 
Presumption  of  negligence  from  injury  to 

passenger   1917C,  384 

From  escape  of  cars  from  siding  on  to  main 

track 1917C,  768 

From  injury  at  railroad  crossing 

1917C,   978 

Explosion  of  gas   1917C,  487 

Presumption  of  negligence  from  injury  to, 
or  loss  of,  goods  during  transportation 

1917C,  507 
Presumption  of  receipt  of  postal  caixl  notice 
properly  addressed  and  mailed 

1917C,  416 

Consideration  for  note   1917C,  1005 

Parol   and   extrinsiCt  concerning  writ- 

•  ings.  

Parol  evidence  of  mailing  of  notice 

1917C,  416 
As  to  commercial  paper 

1917C,  300  (Annotated) 

Condition    1917C,  300"  (Annotated) 

Hearsay;  declaration;  res  gcsUe. 
Acts  or  declarations  of  co-conspirator 

1917C,  65 
Relevancy  and  materiality. 

Damages 1917C,  420 

Care;    skill;    neprli^ence 

1917C,  784  (Annotated),  1146 

In  action  for  perjury    1917C,  52 

Weight,  effect,  sufficiency. 
Review  of  facts  on  appeal,  see  Appeal  and 
Error. 
Presumption  .as  Xp,  Qn  .JkP.peal.  .1917C,  1190 
As  to  income  of  insured  per-son;    truth  of 

statements  as  to    1917C,  338 

Fact  that  purchaser  of  land  saw  it  before 
purchasing  as  proof  that  he  did  not  rely 
on  representations  of  vendor.  .1917C,  270 
Sufficiency  of  evidence  to  support  finding 
that  defendant  in  divorce  suit  had  been 
sentenced  to  imprisonment  in  states 
prison 1917C,  169 


See  (Uao  Index  to  Notes  preceding  this. 
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Insurance  matters   1917C,  195,  338 

In  prosecution  for  perjury 

1917C,  52  (Annotated),  954 

SSAMINATION. 

As  condition  of  right  to  enter  high  school 

1917C,  993   (Annotated) 

EXCAVATION. 

In  street,  injury   by 

1917C,  120  (Annotated) 

EXECUTION. 

Exemption  from,  see  Exemptions. 

Homestead  exemption,  see  Homestead. 

Sale  under,  see  Judicial  Sale. 
Right  of  judgment  creditor  against  estate 

under   admmistration    to   seize   and    sell 

property  on  execution 1917C,  494 

Effect  of  stay  of  execution  to  release  surety 

19170,  486 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

Tacking  possession  of  executor  to  that  of 
his  testator  ....  1 91 70,  143  (Annotated) 
Right  of  administrator  to  money  deposited 
by  intestate  in  bank  to  the  credit  of  him- 
self and  another.  .19170, 548  (Annotated) 
Jurisdiction  of  suits  affecting.  .19170,  171 

Set-off  against 19170,  129 

Right  of  judgment  creditor  to  sell  property 
of  estate  in  process  of  administration  on 

execution 19170,  494 

Right  of  judgment  creditor  of  community 
to  proceed  against  surviving  husband  as 
representative  of  succession  of  deceased 
wife 19170,  494  (Annotated) 

EXECUTORY  DEVISE. 

Creation  of,  by  will   1917C,  1001 

EXEMPTIONS. 

Homestead  exemptions,  see  Homestead. 
From  process  or  arrest,    see    Writ    and 
Process. 
Insurance  money  on  property  not  exempt 
as   a   homestead   when   destroyed  where 
owner  marries  before  its  collection 

19170,   353 

EXPECTANCIES. 

Binding  effect  of  warranty  deed  of  his  ex- 
pectancy by  one  who  predeceased  his  an- 
cestor   1917C,  266  (Annotated) 

EXPLOSIONS  AND  EXPLOSIVES. 

Presumption  of  negligence  from  explosion 

19170,  487 
Liability  of  city  for  negligence  of  employees 

as  to  explosiyea   19170,  429 

Explosion  as  cause  of  loss  insured  against 

19i70,  487 

EXPULSION. 

Of  member  of  labor  organization,  review  by 
courts    19170,  1068 

FACTS. 

Review  of,  on  appeal,  see  Appeal  and  Er- 
ror. 


L.R.A.19170. 


See  alao  Index  to  Notes  preceding  this. 


FALLING  OBJECTS. 

Liability  of  independent  contractor  for  in- 
jury by  19170,  907 

FAMILY. 

What  constitutes,  with  meaning  of  homi- 
cide laws 19170,  353   (Annotated) 

356  (Annotated) 

FELLOW  SERVANTS. 

See  Master  and  Servant. 

FENDER. 

Injury  by  fender  projecting  from  rear  of 
street  car  19170,  410 

FIERI  FACIAS. 

See  Execution. 

FILING. 

Record  of  chattel  mortgage,  see  Chattel 
Mortgage. 

FINALITY  OF  DECISION. 

For  purpose  of  appeal 19170,  89 

FINDINGS. 

Review  of,  on  appeal,  see  Appeal  and  Er- 
ror. 

Mi  IREIA.xvAIS. 

Right  to  carry,  see  Carrying  Weapons. 

FIRE  ESCAPES. 

On  buildings 19170,  114«  (Annotated) 

FIXTURES. 

What  are,  as  between  mortgagor  and  mort- 
gagee   19170,  1116 

FOOD. 

Forbidding  carrier  to  transport  milk  when 
warmer  than  certain  temperature 

19170,  238   (Annotated) 

FOREIGN  CORPORATIONS. 

See  Corporations. 

FOREIGN  JUDGMENT. 

See  Judgment. 

FORFEITURE. 

Of  insurance  policy,  see  Insurance. 

Necessity  of  notice  of,  before  bringing  suit 
for  breach  of  condition  subsequent 

19170,  879   (Annotated) 

Jurisdiction  of  equity  to  quiet  title  already 
forfeited  for  breach  of  condition  subse- 
quent     19170,    879 

FRATERNAL  SOCIETIES. 

See  Benevolent  Societies. 

FRAUD  AND  DECEIT. 

Sufficiency  of  evidence  of,  see  Evidence. 
Question  for  jury  as  to  . ; ". .  *. . .  19170,  816 
Fraud    as    ground   for   rescission   of    stock 

subscription   19170,  890 

Representation  by  vendor  that  farm  is  free 

from  weeds  which  would  make  cropping 

impracticable . . .  101 70,  270    ( Annotated ) 
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Intentional  nondieclosure  by  seller  of  ani- 
mal of  hidden  defect 

1917C,  617   (Annotated) 

FREEDOM  OF  CONTRACT. 

See  Constitutional  Law. 

FREEDOM  OF  SPEECH. 

See  Constitutional  Law. 

FREIGHT  CHARGES. 

See  Carriers. 

FREIGHT  TRAINS. 

Assumption   of    risk   by   person   riding   on 
freight  train   1917C,  86 

FRIGHT. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause. 
Of  horses  by  operation  of  railroad,  see 
Railroads. 
Injury  to  cattle  by  fright  caused  by  negli- 
gence   19lfC,  983  (Annotated) 

GARNISHMENT. 

Of  insurance  money 1917C,  1061 

Raising   question   of   jurisdiction    for   first 

time  on  appeal  1917C,  148 

Service  of  defective  writ  of  garnishment 

1917C,  U8   (Annotated) 

GAS. 

As  to  gas  in  mines  generally,  see  Mines. 
Explosion  of,  presumption  of  negligence 

1917C,  487 
Loss  of  insured  property  by  explosion 

1917C,  487 

GASOLENE. 

Effect  of  use  of,  on  insured  premises 

1917C,  276  (Annotated) 

GIFT. 

By  will,  see  Wills. 
By  deposit  in  bank  of  money  to  credit  of 
oneself  and  another 

1917C,  548    (Annotated) 

GOVERNBfENT. 

Applicability   to,   of  statutes   limiting  lia- 
bility of  ship  owners 

1917C,  1103  (Annotated) 

GRACE. 

Grace  for  payment  of  premium  after  ma- 
turity of  premium  note 

1917C,  917   (Annotated) 

GRADE. 

Injuries  from  fixing  and  changing  street 
grade,  see  Highways. 

GRADE  CROSSINGS. 

Abolition  of 1917C,  1174 

GRAND  JURY. 


GUARANTY. 

Consideration  . 


1917C,  437 


GUARANTY  INSURANCE. 

In  general,  see  Insurance. 


GUARDIAN  AND  WARD. 

Revenue  on  which  guardian  is  entitled  to 
commission  ....1917C,  188  (Annotated) 

HARMLESS  ERROR. 

See  Appeal  and  Error. 

HEALTH. 

Statement  by  applicant  for  insurance  as  to 
health  of  his  relatives 

1917C,  858   (Annotated) 
Of  insured,  representations  as  to 

1917C,  350 

HEARING. 

Necessity  of,  to  constitute  due  process 

1917C,  674 

HEARSAY. 

Evidence  of,  see  Evidence. 

HEIRS. 

Expectancies  of,  see  Expectancies. 
Conclusiveness  of  judgment  as  to  heirs  not 
parties 1917C,  171  (Annotated) 

HIGH  SCHOOIi. 

Examination  as  condition  of  right  to  enter 

1917C,  993   (Annotated) 

HIGHWAYS. 
In  general. 

Establishment  by  dedication,  see  Dedica- 
tion. 
Liability  for  injury  due  to  negligent  driv- 
ing, see  Negligence. 

Liability  of  contractor  who  erects  banner 
across  public  street  for  injury  by  fall 
thereof    1917C,   907 

Construction  of  public  road  as  "an  internal 
improvement"  in  which  state  may  not  en- 
gage   1917C,  1034  (Annotated) 

Uses;  what  allowed  In  street  generally. 

Moving  building  along  street;  interference 
with  wires 1917C,  772  (Annotated) 

Obstruction  generally. 

Right  of  street  railway  company  to  destroy 
cottage  deposited  by  flood  upon  its  tracks 

1917C,  1038 

Use  and  obstruction  by  railroads. 

Abolition  of  grade  crossings  ..1917C,  1174 

Duty  of  railroad  appropriating  highway  to 
construct  substitute  road  of  equal  use- 
fulness; repairs  1917C,  967   (Annotated) 

Improvements;  repairs;  fixing  and 
clianginfc  grade. 

Duty  of  railroad  company  constructing  sub- 
stitute for  appropriated  highway  to  keep 
the  new  roaa  in  repair 

1917C,  967   (Annotated) 

Fixing  and  chang^n^  grade  of  street 

1917C,  420   (AnnoUted) 

Defects;  liability,  .for  Injuries  to  trav- 
elers. 


Effect  of  selection  of  grand  jury  by  unau- 1  Liability  of  municipality, 

thorized  person  1917C,  217   (Annotated)  1     Proximate  cause  of  injury,  see  Proximate 

Discharge  of   1917C,  217  Cause. 

L.R.A.19170.  See  also  Index  to  Notes  preceding  this. 
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Negligence  as  question  for  jury  1917C,  120 
Injury    to    blind   person    falling   into    un- 
guarded excavation 

1917C,  120   (Annotated) 
Contributory  negligence. 
Violation  of  ordinance  requiring  vehicles  to 
keep  near  right  hand  curb 

1917C,  998   (Annotated) 

As  question  for  jury 1917C,  120 

Blind  person  unattended   1917C,  120 


historigaij  character. 

Malicious  defamation  of 

1917C,  610   (Annotated) 


HOLIDAYS. 

See  Sunday, 


HOIiOGRAPHIC  WlliliS. 

See  Wills. 


HOMESTEAD. 

The  exemption'  generally. 

Existence  of  family;  illegitimtae  child 

1917C,  353   (Annotated) 
356  (Annotated) 
IjOss;  abandonment. 
Death  of  members  of  family 191 7C,  856 

HOMICIDE. 

Negligent  homicide  1917C,  533  (Annotated) 

HORSES. 

Fright  of,  by  operation  of  railroad,  see 
Eailroads. 
Voluntarily  incurring  risk  in  attempting  to 
stop  runaway  horse 

1917C,  1080  (AnnoUted) 

HOTEIiS. 

See  Innkeepers. 

HOURS  OF  liABOR. 

See  Master  and  Servant. 

HtrSBAND  AND  WIFE. 

As  to  divorce  or  separation,  see  Divorce 

and  Separation. 
As  to  marriage,  see  Marriage. 

liiabllitles  of  husband. 

Liability  for  services  of  wife's  attorney  in 
divorce  proceedings 1917C,  335 

Property  rights. 
As  to  dower,  see  Dower. 

Inheritance  tax  on  wife's  interest  in  com- 
munity property  upon  death  of  liusband 

1917C,  602 

Bight  of  judgment  creditor  of  community 
to  proceed  against  surviving  husband  o^^ 
death  of  wife  . .  .1917C,  494  (Annotated) 

Actions. 

By  husband. 

For  injuries  to  wife  or  loss  of  her  services 

1917C,  410 

By  both  husband  and  wife. 

Splitting  cause  of  action  for 

1917C,  543   (Annotated) 

L.RJL.1917C. 


IliliEGITIMACY. 

Illegitimate  child  as  within  homestead  law 
defining  homesteader  as  one  who  has  re- 
siding with  him  his  minor  child 

191 7C,  353 

IMITATION. 

See  Trademarks. 

IMPAIRMENT  OF  C^IilGATIONS. 

See  Constitutional  Law. 

IMPEACHMENT. 

Of  witness,  see  Witnesses. 

IMPLIED  WARRANTY. 

See  Sale. 

IMPOSSIBILITY. 

As  ground  of  relief  from  contract 

1917C,  437,  761 

IMPRISONMENT. 

As  grounds  for  divorce 191 7C,  150 

INCOME. 

Of  insured  person;  representations  as  to 

1917C,  338   (Annotated) 

INCONSISTENCY. 

In  instructions  1917C,  1066 

INDEFINITENESS. 

See  Uncertainty. 

INDEMNITY. 

Bond  for,  see  Bonds. 

In  general,  see  Insurance. 

INDEPENDENT  CONTRACTOR. 

Liability  of,  for  injury 1917C,  907 

INDICTMENT,  INFORMATION,  AN1> 
COMPLAINT. 

Matters  as  to  grand  jury,  see  Grand  Jury. 

Verification    19170,   610 

Duplicity 1917C,  845,  922 

Reversible  error  in  refusing  to  quash 

1917C,  610 
Dismissal  of  unverified  information  in  crim- 

inal  ease 19170,  610 

INFANTS. 

Guardianship  of,  see  Guardian  and  Ward. 

As   to   mothers'   pensions,    see    Mothers' 
Pensions. 
Injuries  to   children   jumping  on   and   off 

trains 19170,  1066 

Liability  of  city  for  injury  to  . .  19170,  429 

INFLAMMABLE  SUBSTANCES. 

Use  of,  on  insured  premises 

19170,  276   (Annotated) 

INFORMATION. 

For  criminal  offense,  see  Indictment,  etc. 

INFRINGEMENT. 

Of  trademark,  see  Trademarks. 

INHERITANCE  TAX, 

See  Taxes. 


See  also  Index  to  Notes  preceding  this. 
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INITIATION. 

Liability  for  injury  inflicted  in  initiating 
candidate  into  fraternal  society 

1917C,  469    (Annotated) 

INJUNCTION. 

Right  to,  and  when  granted. 

Where  there  is  a  plain,  adequate,  and  com- 
plete remedy  at  law 1917C,  75 

Insolvency  of  defendant 1917C,  777 

Contract  rights;  covenant. 

Against  sale  of  article  which  defendant  has 
contracted  to  deliver  to  plaintiff 

1917C,  777 

Against  purchase  of  article  with  notice 
from  one  who  has  already  sold  it  to  an- 
other    19170,  777    (Annotated) 

Taking  of,  injury  to,  or  trespass  upon, 
real  property. 

Cutting  of  timber  1917C,  232   (Annotated) 

Against  legal  proceedings. 

Injunction  against  action  to  recover  chat- 
tels sold  conditionally 

1917C,  75  (Annotated) 

INNKKEPERS. 

Validity  of  statute  requiring  fire  escapes 
and    fireproof    stairways    in    hotels    and 

boarding  houses   1917C,   1148 

Liability  for  injuries  to  person  of  guest. 

Absence  of  fire  escapes;  assumption  of  risk 

bv,  or  contributorv  negligence  of,  guest 

19i7C,  1148  (Annotated) 
Evidence  on  question  of  negligence 

1917C,  1146 

INSOLVENCY. 

Effect  of,  on  right  to  injunction 

19170,   777 
As  affecting  set-off   19170,  129 

INSTRUCTIONS. 

See  Trial. 


INSURABLE  INTEREST. 

See  Insurance. 


INSURANCE. 

Insurable  interests;  v?ho  may  be  bene- 
ficiaries. 

Dependents    19170,  926 

The  |>olicy  or  contract  generally. 

Constitution,  rules  and  by-laws 

19170,  625  (Annotated) 
1029  (AnnoUted) 

Reformation;  rescission. 

Right  of  assignee  of  mortgage  to  have  policy 
reformed  so  as  to  make  loss  payable  to 
him  where  by  mistake  he  is  insured  as 
owner   19170,  106   (Annotated) 

Warranties ;  representations ;  con- 
ditions; description. 

In  general. 

Waiver  of,  or  estoppel  as  to,  see  infra. 

In  policies  on  property. 

Prohibited  articles.  .19170,  276  (Annotated) 

In  life  or  accident  policies. 

Statement  as  to  income  of  insured 

19170,  338  (Annotated) 

Health   of   insured    19170,  350 

L.R.A.19170. 


See  also  Index  to  Notes  preceditig  this. 


False  statement  as  to  health  or  cause  of 
death  of  applicant's  ancestors 

19170,  858  (Annotated) 

Sufficiency  of  evidence  to  show  misrepre- 
sentation        19170,  338 

Forfeiture. 

For  nonpayment  of  premium  or  assessment 

19170,  917  (Annotated) 

Rel  nsytatement. 

Suiliciency  of  compliance  with  conditions 

19170,  256 

Waiver  of  conditions  of  reinstatement 

19170,  250  (Annotated) 

Effect  of  irregular  marks  in  blank  left  for 
exceptions  in  application  for  reinstate- 
ment   19170,  350 

Waiver;  estoppel. 

By  receipt,  demand,  or  retention  of  premium 
or  assessment 19170,  914 

Rislcs  and  causes  of  loss,  injury  or 
deatli. 

Under  policies  covering  property. 

Explosion 19170,  487 

IJfider  life  policy. 

Provision  against  liability  for  death  in  con- 
sequence of  violation  of  law;  application 
to  death  resulting  from  assault 

19170,  195   (Annotated) 

Weight  and  sufficiency  of  proof  as  to  cause 
of  death   19170,  196 

Extent  of  injury  or  loss;  to  recovery. 

Insurance  on  property. 

Agreed  valuation  in  case  of  insurance  of 
profits   19170,  722 

Total  loss 19170,  722 

Insurance  on  persons. 

Total  disabilitv    19170,  910 

Interest  in  proceeds. 

Mortgagee   19170,  106   (Annotated) 

Exemption  of  proceeds  of  insurance  policy 

19170,  353 

Subrogation. 

Eight  to  subrogation  of  company  pacing 
loss  without  questioning  whether  it  falls 
precisely  within  terms  of  policv 

19170,  487 

Right  of  insurance  company  to  recover 
against  person  liable  for  injury  to  in- 
sured property  as  affected  by  another  in- 
jury to  the  propertv  not  covered  by  the 
insurance \ 19170,  487 

Action:  enforcing  payment. 

Statutory  provision  that  company  failing  to 
pay  within  certain  time  unappealed  judg- 
ment shall  be  excluded  from  doing  busi- 
ness in  the  state;  application  to  domestic 
corporations 1917C,  1029 

Weight  and  sufficiency  of  evidence  in  action 
on  policy 19170,  195,  338 

Statutory  provision  as  to  time  for  appeal  by 
insurance  company 19170,  1029 

Guaranty  policies. 

Employer's   liability    19170,  1061 

INTENT. 

Of  legislature  in  passage  of  statute 

19170,  897 

INTERNAIi  IMPROATEMENTS. 

Construction  of  public  road  as  "an  internal 
improvement'*  in  which  state  may  not 
engage 19170,  1034  (Annotated) 
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INTERPKBTATION. 

Of  statute^  see  Statutes. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERURBAN  RAILWAYS. 

Am  carriers,  see  Carriers. 

INTOXICATING  lilQUORS. 

Effect  of  prohibition  law  to  terminate  lease 
of  property  for  saloon  business 

1917G,  929   (Annotated) 
931   (Annotated) 
Violation  of  statute  forbidding  distribution 
of  pricelists  or  advertising  matter 

1917C,  639 

INTOXICATION. 

See  Drunkenness. 


<IERK* 

Injury  to  passenger  by 


1917C,  384 


JOINDER. 

Of  parties  defendant,  see  Parties. 

JOINT  TENANTS. 

In  general,  see  Cotenancy. 

JUDGMENT. 

On  appeal,  see  Appeal  and  Error. 

Form  and  substance. 

In  action  to  quiet  title  to  land  forfeited  for 
breach  of  covenant  as  to  kind  of  buildings 
to  be  erected;  providing  for  return  of 
building  which  had  been  removed 

1917C,  879 

On  foreclosure  of  mortgage 

19170,  690  (Annotated) 

Modification. 

Modification  judgment  for  alimony 

1917C,  1140 

Effect  and  oonclvisiveness  uronerally. 
Judgment  for  part  of  claim  as  bar  to 
further  suit,  see  Action  or  Suit. 

Erroneous  judgment  as  protection  to  one 
procuring  order  for  sale  of  judgment  debt- 
or's property  in  satisfaction  thereof 

1917C,  117« 

Collateral  attack. 

When  attack  is  collateral   1917C,  171 

Lack  of  jurisdiction  as  ground  for  attack 

1917C,  171 

What  matters  concluded. 

Conclusiveness  as  to  matters  which  might, 
and  ought  to,  have  been  presented  for  ad- 
judication        1917C,  883 

Conclusiveness  as  to  parties. 

Persons  not  parties  or  notified ..  1917 C,  171 

Judgment  of  sister  state. 

Judgment  determining  domicil  of  deceased 
person;  effect  on  nonresident  heirs;  as 
basis  of  proceeding  in  other  state  to  settle 
rights  to  property 

1917C,  171   (Annotated) 

Enforcement. 
Execution  on,  see  Execution. 
Sale  of  property,  see  Judicial  Sale. 


L.R.A.19lfC. 


Relief  airainst;  rehearing. 

Presumptions  on  appeal  from  order  refusing 
to  open  judgment  by  default 

1917C,  1190 
Judgment  by  default 

1917C,  1190  (Annotated) 

JUBICIAIi  SAIiE. 
Effect;  validity. 

Sale  under  erroneous  or  void  decree 

1917C,  117(1 
Purchasers  and  their  rights. 
Estoppel  to  assert  title  as  against  purchaser 

1917C,  883  (Annotated) 
Right  of  purchaser  of  land  sold  on  execu- 
tion to  crops  gtown  thereon  as  against 
one  to  whom  crops  had  been  sold  by  crop- 
per   1917C,  4  (Annotated) 

JURISDICTION. 

Of  equity,  see  Equity. 
In  general,  see  Courts. 
Considering  -  question    of,    on    appeal 

1917C,  148 
Collateral  attack  on  judgment  for  lack  of 

1917C,  171 

JURY. 

As  to  grand  jury,  see  Grand  Jury. 
Prejudicial  error  in  matters  as  to 

1917C,  610 
Bribing  of  jury  as  contempt  ....  1917C,  845 

IiABEIiS. 

See  Trademarks. 

LABOR  ORGANIZATIONS. 

Conspiracy  by,  see  Conspiracy. 

Agreement  between  labor  union  and  em- 
ployer that  only  union  laborer  shall  be 
employed ;  right  of  action  of  union  against 
one  member  who  remains  in  his  employ- 
ment after  his  relations  to  the  union  are 
severed   1917C,  1063 

Review  by  courts  of  expulsion  6f  member 

1917C,  1053 

liACHES. 

Estoppel  by,  see  EstoppeL 

LAND  CONTRACT. 

See  Vendor  and  Purchaser. 


LANDLORD  AND  TENANT. 
In  general.    . 

Mortgage  of  leasehold  as  within  statute  re- 
quiring record. of  mortgages  on  personal 

property 1917C,  628  (Annotated) 

Lease. 

In  general. 

Novation  of  contract  for  lease  of  land 

1917C,  901 
Construction  of  lease  of  property  for  con- 
ducting a  saloon  business 1917  C,  931 

Oovenanta. 

As  to  repairs 1917C,  387  (Annotated) 

I  Termination;  forfeiture. 
Effect  of  prohibition  law  to  terminate  lease 
of  property  for  saloon  business 

1917C,  929  (Annotated) 
931  (Annotated) 


See  also  Index  to  Notes  preceding  this. 
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LAW  OF  PLACE— LODGING  HOUSES. 


BAghta  and  liabilities  of  parties  gener- 
ally. 

As  to  repairs 1917C,  387  (Annotated) 

Tenant's  right  to  maintain  replevin  for  crops 

1917C,  1111  (Annotated) 

Rights  of  tenant  on  condemnation 

1917C,  420 

Injury  to  leasehold  by  change  of  grade  of 
highway 1917C,  420   (Annotated) 

Speciiic  performance  of  provision  in  lease 
for  appraisal  of  premises,  to  enable  lessee 
to  exercise  option  to  purchase 

1917C,  809  (Annotated) 

Defective  premises. 

Personal  liability  of  landlord's  agent  for 
injury  to  tenant  by  defects 

1917C,  77  .(Annotated) 

As  to  rent. 

Right  of  brewing  company  to  void  liability 
for  rent  of  premises  leased  for  saloon  pur- 
poses because  by  law  it  cannot  engage  in 
that  business   1917C,  929 

Effect  of  lessee  becoming  an  alien  enemy 
on  outbreak  of  war  to  extinguish  his 
duty  to  pay   rent 

19170,  644   (Annotated) 

Liability  of  assignor    19170,  901 

LAW  OF  PLACE. 

See  Conflict  of  Laws. 

LAW  OF  THE  ROAD. 

Liability  for  injury  by  violation  of,  see 
Negligence. 

LEASE. 

In  genera],  see  Landlord  and  Tenant. 

LEASEHOLD. 

In  general,  see  Landlord  and  Tenant. 
Necessity  of  recording  mortgage  on 

1917C,  628  (Annotated) 
Injury  to  leasehold  by  change  of  grade  of 

highway   ......   1917C,  420   (Annotated) 

LEGACY. 

In  general,  see  Wills. 

LEGAL  REPRESENTATIVES. 

See  Executors  and  Administrators. 

LEGISLATURE. 

Delegation    of    power    by,    see    Constitu- 
tional Law. 

Power  of,  generally   1917C,  1034 

Legislative  intent  as  guide  to  interpreta- 
tion of  statute 1917C,  897 

LEVY  AND  SEIZURE. 

As  to  exemptions,  see  Exemptions. 
Sale  under,  see  Judicial  Sale. 

LIBEL  AND  SLANDER. 

Conspiracy  in  signing  and  circulating  libel- 
ous statement   1917C,  66 

Malicious  defamation  of  historical  char- 
acter        1917C,  610    (Annotated) 

Truth   as  defense    1917C,  65 

LIBERIA. 

Trust  to  provide  means  to  transport  colored 
persons  to   1917C,  937 


L.R.A.1917C. 


See  also  Index  to  Notes  preceding  this. 


LIBERTY. 

Guaranty  of  right  to,  see  Constitutional 
Law. 

LICENSE. 

From  public;  of  right  to  do  business. 

In  general,    • 

License  laws  as  affecting  interstate  com- 
merce, see  Commerce. 
Equal  protection  and  privileges  as  to,  see 

Constitutional  Law. 
Due  process  as  to,  see  Constitutional  Law. 
Police  power  as   to,   see   Constitutional 
Law. 
Liability  for  violation  of  license  law 

1917C,  628 
For  marriage;  effect  of  absence  of 

1917C,  1017 
Confining  licenses  to  sell  lightning  rods  to 

residents  of  the  state 1917C,  628 

Reasonableness;  amount. 
Instances   of  amount 

1917C,  460  (Annotated) 

LIEN. 

Of  carrier  for  freight  charges,  see  Car- 
riers. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gage. 

Of  mechanic  or  materialman,  see  Mechan- 
ics'  Liens. 

Of  mortgage,  see  Mortgage. 

LIGHTNING  RODS. 

Liability  for  selling  without  a  license 

1917C,  628 

Confining  licenses  to  sell  lightning  rods  to 

residents  of  the  state 19170,  628 

LIGHTS. 

Failure  to  light  bridge  as  proximate  cause 
of  injury 1917C,  203 

LIMITATION  OF  ACTIONS. 

Estoppel  by  laches,  see  Estoppel. 
When  statute  begins  to  run. 
Fraud;    secret   removal   of   ore   as 

1917G,  113  (Annotated) 
Action  against  phvsician  for  negligence 

1917C,  1169  (AnnoUted) 
Interruption  of  statute ;  removal  of  bar. 
By  suit 1917C,  203  (Annotated) 

LIMITATION  OF  LIABILITY. 

Of  shipowner 19170,  1103  (Annotated) 

LIVE  STOCK. 

Transportation  of,  see  Carriers. 
In  general,  see  Animals. 

LOCOMOTIVE  ENGINEER. 

Liability  for  manslaughter  in  colliding  with 
standing  train  and  killing  passengers 

1917C,  633  (Annotated) 

LODGE. 

See  Benevolent  Societies. 

LODGING  HOUSES. 

Statute  as  to  fire  escapes  on,  and  fireproof 
staiiwaye  in 1917C,  IWtt 


LOSS  OF  PROFITS— MINES. 
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liOSS  OF  PROFITS. 

As  element  of  damages,  see  Damages. 

MACHINES. 

Warranty  on  sale  of 1917C,  1076 

MAILS. 

See  Postoffice.' 

MAIiPRACTICS. 

When    limitations    begin    to    run    against 
action  for  ....  1917C,  1169  (Annotated) 

MANSLAUGHTER. 

See  Homicide. 

MANUFACTURING      ESTABLISH- 
MENT. 

What  is,  within  meaning  of  statute  limit- 
ing hours  of  work  in 19170,  922 

MARRIAGE. 

Conflict  of  laws  as  to,  see  Conflict  of 

Laws. 
Divorce  or  separation,  see  Divorce  and 

Separation. 
Husband  and  wife  generally,  see  Husband 
and  Wife. 
Mode  or  form;  validity  generally. 
Suificiency  of  ceremony  upon  remarriage  of 

divorced  Catholics   1917C,  1017 

Effect  of  absence  of  marriage  license 

1917C,  1017 
Capacity  of  party  who  may  marry. 
Divorced  persons  1917 C,  353 

MARRIED  WOMEN. 

In  general,  see  Husband  and  Wife. 

MASTER  AND  SERVANT. 

In  general. 

Combination     of     employees,     see     Con- 
spiracy; Labor  Organizations. 
Authority  to  employ  servant 

1917C,  1199 
When  relation  exists. 
For  purpose  of  holding  master  liable  for 

servant's  acts   1917C,  1199 

Wages. 

Police  power  as  to   1917C,  944 

Delegating    to    commission    power    to    iix 

wages   for  women    1917C,  944 

Hours  of  labor. 

Effect  of  provision  in  statute  fixing  hours 

of  labor,  permitting  overtime  work 

1917C,  1162 
Due  process  of  law  as  to  ....  1917C,  1162 

Police  power  as  to   191 7C,  944 

Discrimination   in   statute  fixing  hours   of 

labor  1917C,  944,  1162 

Limiting  hours  of  labor  in  mills,  factories 

and  manufacturing  establishments  to  10 

in  one  day 1917C,  1162 

Statute  regulating  hours  of  labor  for  women 

1917C,  944 
Indictment   for  requiring  woman  to  work 

more  than  legal  time  per  day 

1917C,  922 
Discharge. 
Conspiracy  to  procure  discharge 

1917C,  1063  (Annotated) 


L.R,A.1917C. 


Master's  liability  generally. 

Question  for  jury  as  to  negligence 

1917C,  328 
Insurance  against  master's  liability 

1917C,  1061 
Rules    and    regulations;     methods    of 

work. 
Question  for  jury  as  to  master's  care  to  see 

that  rules  were  enforced    . .    1917C,  328 
Duty  to  warn  or  instruct. 

Delegation  of  duty   1917C,  328 

Safety  as  to  place  and  appliances. 
Attempting  to  move  machinery  with  crane 

of  insufficient  capacity  ....   1917C,  1199 
liiabllity  to  volunteers  and  servants  of 

third  person. 

Who  is  a  volunteer   1917C,  1199 

A    servant's    assumption   of    risks. 
Application  of  ordinary  rule  whether  master 

is  engaged  in  interstate  or  intrastate  com- 
merce    1917C,  481 

Duty  of  servant  to  exercise  his  own  skill 

and  diligence  to  protect  himself 

1917C,  481 
Compliance  with  commands  ....  1917C,  481 
Fellow  servants  and  their  negligence. 
Delegation  of  master's  duty  to..l917C,  328 
Liability  of  master  for  acts  of  servant. 

When  relation  exists,  see  supra. 
Liability  of  city  for  negligence  of  officers  or 

agents 1917C,  429 

Act  of  fireman  in  ordering  trespassing  boy 

off  moving  freight  train   ..   1917C,  1066 
Liability  of  servants  or  contractors. 

Liability  of  agent  generally,  see  Principal 
and  Agent. 
Liability  of  independent  contractor 

1917C,  907 

MECHANICS'  LIBNB. 

In  general. 

Mechanics'  lien  upon  building  distinct  from 
the  land 1917C,  1116  (Annotated) 

Pri<Hriiies. 

Between  mechanics'  lien  ^nd  attorneys'  fees 
provided  for  by  mortgage  . .  1917C,  1116 

Priority  over  mortgage 1917C,  1116 

For  what  work  or  joiaterialB. 

Coal  consumed  by  machines  used  in  con- 
struction of  railroad 1917C,  680 

medicine:. 

See  Physicians  and  Surgeons. 

Af£RCANTILE  ESTABLISHMENT. 

What  is,  within  meaning  of  statute  limiting 
hours  of  work  in  1917C,  922 

MILK. 

Forbidding  carrier  to  transport  milk  when 
warmer  than  certain  temperature 

1917C,  238   (Annotated) 

MINES. 

In  general;  coal  mines. 

Surface  support   1917C,  1190 

When  limitations  begin  to  run  against  ac- 
tion for  wrongful  removal  of  ore  from 
mine 1917C,  113  (Annotated) 

Oil  and  gas. 

Duty  of  holder  of  lease  as  to  surface  sup- 
'      port 1917C,  1190 


See  also  Index  to  Notes  preceding  this. 
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MISTAKE. 

Mistake  as  to  date  of  holographic  will 

1917C,  479 

MORTGAGE. 

As  to  chattel  mortgage,  see  Chattel  Mort- 
gage. 
RIfClits  of  pa-rties  generally. 
Rights  of  mortgagee  under  insurance  policy 

1917C,  106  (Annotated) 
What  constitutes  fixtures  as  between  mort- 
gagor and  mortgagee 

1917C,  1116   (Annotated) 
Priority. 

Priority  between  mechanics'  lien  and  attor- 
neys* fees  provided  for  by  mortgage 

1917C,  1116 
Priority   as    to   mechanics*    liens 

1917C,  1116 
Vendee   of   mortgagor;    assumption    of 

debt. 
Right  of  one  cotenant  of  land  purchased  in 
common  subject  to  mortgage  which  is  not 
assumed,  who  pays  off  the  mortgage  with- 
out knowledge  of  his  cotenant,  to  per- 
sonal judgment  against  the  latter 

1917C,  690 
Sale  subject  to  mortgage;    right    of    pur- 
chaser to  question  validity  of  mortgage 

1917C,  829  (Annotated) 
Grantee's  liability  to  mortgagee 

1917C,  590  (Annotated) 
Enforcement. 
Relief;  deficiency  judgment 

1917C,  590  (Annotated) 

MOTHERS'  PENSIONS. 

Constitutionality  of  statute  providing  for 

1917C,  897 

MUNICIPAIi  CORPORATIONS. 
Delegation  of  power. 

Constitutional  authority  to  voters  to  amend 
their  charter  as  empowering  them  to  fix 
public  utility  rates  not  changeable  by 
commission    1917C,  98 

Ordinances. 

In  general. 

Private  action  for  violation  of  ordinance 

1917  C,  1146 

Violation  of  ordinance  as  negligence 

1917C,  998  (Annotated) 

Validity;  extent  of  power. 

Requiring  railroad  company  to  change  its 
grade   1917C,  1174 

Forbidding  carrier  to  transport  milk  when 
warmer  than  certain  temperature 

1917C,  238  (Annotated) 

Contracts  generally. 

Ratification  19170,  1096 

IjlabilUy  for  damages. 

Injuries  from  fixing  or  changing  grade  of 

street,  see  Highways. 
Liability  for   defects   or  obstructions   in 
streets,  see  Highways. 

For  nuisance 1917C,  1046 

Injury  to  child  by  explosion  of  dynamite 
cap  negligently  left  accessible  by  city  em- 
ployees   1917C,  429 


MURDER. 

See  Homicide. 
L.R.A.1017C. 


MUTUAL  BENEFIT  SOCIETIES. 

See  Benevolent  Societies. 

NAME. 

As  to  trademark,  see  TrademarkB. 

NECESSARIES. 

Husband's  liability  for   1917C, 
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NECESSITY. 

Works  of,  on  Sunday 

1917C,  277   (Anno  to  ted) 

NEGLIGENCE. 
In  general. 

As  to  fire  escape,  see  Buildings. 
Of  carrier,  see  Carriers. 
Measure  of  damages  for  negligence  caus- 
ing personal  injury  or  death,  see  Dam- 
ages. 
Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
.Of  innkeepers,  see  Innkeepers. 
Of   master   or   servant,   see   Master  and 

Servant. 
Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause. 
Of  railroad  company,  see  Railroads. 
In  operation  of  street  railways,  see  Street 
Railwavs 

Pleading  as  to 1917C.  1066 

As  question  for  jury  . .  1917C,  120,  328, 1066 

Instructions  as  to   191 7C,  1066 

When  statute  of  limitations  begins  to  run 
against  action  for 

19170,    1169    (Annotated) 
Liability  of  agent  for 

19170,   77    (Annotated) 
Violation  of  statute  or  ordinance  as  negli- 
gence      1917C,  1146 

Dangerous  ai?encles. 
As  to  explosives  generally,  see  Explosions 

and  Explosives. 
As  to  gas,  see  Gas. 
Injury  to  child  by  explosives. .  .1917C,  429 
On  highways  or  waters. 

Law  of  the  road   1917C,  477 

Contributory  negligence. 

Of  driver  of  automobile,  see  Automobiles. 
Contributory  negligence  of  one  injured  by 

defect  in  highway,  see  Highways. 
At  railway  crossing,  see  Railroads. 
On  street  car  track,  see  Street  Railways. 
As  question  for  jurv 

1917C,  120,  410,  689,  784 
Acting  in  emergency 

1917C,  1080  (Annotated) 

NOISE. 

Of  railroad  train,  see  Railroads. 

NOMINAL  DAMAGES. 

See  Damages. 

NONRESIDENTS. 

Equal  protection  and  privileges  as  to,  see 
Constitutional  Law. 


NOTICE. 

Of  injury  to  property  shipped.  .1917C,  433 
Parol  evidence  of  mailing  of  . .  191 7C,  416 
Necessity  of,  to  constitute  due  process 

1917C,  674 
See  also  Index  to  Notes  preceding  this. 


NOVATION— PERSONAL  INJURIES. 


1233 


NOVATION. 

Of  contract  for  lease  of  land..  19170,  901 

NUISANCES. 
What  are. 

Keeping  of  pigs  as  nuisance 

. .      .  .19170,  211  (Annotated) 
Remedies. 
Who  liable. 

Municipal  liability  for 19170, 1046 

Abatement. 

Destruction   of   property 

19170,  1038   (Annotated) 

OATH. 

Verification  of  information  ....  1917C,  610 

ODORS. 

Right  to  compensation  for  depreciation  of 
property  by   , 1917C,  1046 

OFFICERS. 

Of  private  corporations,  see  Corporations. 
Validity  of  contracts  of 

19170,  1084  (Annotated) 
1096  (Annotated) 

OFFSETS. 

Set-off  generally,  see  Set-Off  and  Counter- 
claim. 

ORAIi  EVIDENCE. 

See  Evidence. 


ORDINANCES. 

In  general,  see  Municipal  Corporations. 
Violation  of  ordinance  as  negligence 

1917C,  998  (Annotated) 

PARENT  AND  CHILD. 

As    to   mothers'   pensions,    see   Mothers' 
Pensions. 

PAROCHIAIi  SCHOOLS. 

Compelling  graduates  of,  to  take  examina- 
tion as  condition  of  right  to  enter  high 
school 1917C,  993   (Annotated) 

PAROL  EVIDENCE. 

See  Evidence. 


PARTIAL  PAYMENTS. 

Application  of  . 


......••a. 


1917C,  630 


PARTIES. 

Action    by    husband,    see    Huslfleind    and 

Wife. 
Who  are  affected  by  judgment,  see  Judg- 
ment. 
Exemption  of,  from  service  of  process,  see 
Writ  and  Process. 
Joinder  of.  parties  defendant. 
Joining  shareholders  who  receive  dividends 
before   corporation   is   adjudicated   bank- 
rupt in  one  action  instituted  by  trustee 
in  bankruptcy  to  recover  dividend  a  so  paid 

1917C,  393 


PARTNERSHIP. 

Liability  of  partners;  rights  of  credi- 
tors. 

Preferring  claims  of  creditors  who  con- 
tribute to  assets  of  partnership  after 
death  of  one  partner  to  claims  of  surviv- 
ing partners  or  representatives  of  de- 
ceased partner 1917C,  166 

Dissolution;  effect  of. 

Powers  of  surviving  partner;  continuing 
business;  buying  new  stock 

1917C,  166  (Annotated) 

Accounting;  preferring  claims  of  creditors 
to  claims  of  surviving  partners  or  repre- 
sentatives of  deceased  partner 

1917C,  166 

PASTURE. 

Measure  of  damages  for  destruction  of 

1917C,  98S 

PAYMENT. 

Guaranty  of,  see  Guaranty. 
Novation,  see  Novation. 
Right  of  surety  upon  contractor's  bond  to 
have  payments  by  contractor  applied  in 
reduction  of  his  liability 

1917C,  630  (Annotated) 

PENSIONS. 

As  to  mothers*  pensions,  see  Mothers' 
Pensions. 

PERFORMANCE. 

Of  contract  generally,  see  Contracts. 

Of  covenant  or  condition,  see  Covenants 
and  Conditions. 

Specific  performance,  see  Specific  Per- 
formance. 

PERISHABLE  FREIGHT. 

Liability  of  carrier  of,  as  insurer 

1917C,  507 

PERJURY. 

Instructions  in  prosecution  for  . .  1917C,  52 

Evidence  in  action  for 1917C,  52 

Sufficiency  of  proof  of 

1917C,  62   (Annotated),  954 

PERPETUITIES. 

Effect  of  adverse  possession  by  trustees  to 
bar  recovery  of  trust  property  on  ground 
that  trust  violated  rule  against  perpe- 
tuities      1917C,  937 

Attempt  to  create  active  trust  to  continue 
beyond  period  limited  by  rule  against  per- 
petuities   1917C,  937 

PERSONAL  INJURIES. 

Measure  of  damages  for,  see  Damages. 

To  guest  at  hotel,  see  Innkeepers. 

To  employee,  generally,  see  Master  and 

Servant. 
Proximate  cause  of,  see  Proximate  Cause. 
On  street  car  track,  see  Street  Kailways. 

Pleading  in  action  for   . : 1917C,  1066 

Liability  for  injury  inflicted  in  initiating 
candidate  into  fraternal  society 

1917C,  469  (Annotated) 
To  wife,  husband's  right  of  action 

1917C,  410 


L.R.A.1917C. 


See  also  Index  to  Notea  preceding  this, 
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PERSONAL  LIABILITY— PROSECUTING  ATTORNEYS. 


PERSONAL  LIABILITT. 

Of  purchaser  of  mortgaged  land  to  pay 
mortgage  debt  . .  1917C,  590  (Annotated) 

PERSONAL  PROPERTY. 

Mortgage  on,  see  Chattel  Mortgage. 
Sale  of,  see  Sale. 
Measure  of  damages  for  injury  to 

1917  C,  983,  1038 

PETITION. 

Of  plaintiff^  see  Pleading. 

PHYSICIANS  AND  SURGEONS. 

RifCtit  to  practice. 

Application  of  statute  regulating  practice  of 
medicine  to  Christian  Science  healing 

1917C,  816  (Annotated) 
Rights,  duties  and  liabilities. 
Liability   of   physician   for   disclosing   con- 
fidential communications 

1917C,  1128  (Annotated) 
When  statute  begins    to    run    against  ac- 
tion for  malpractice 

1917C,  1169  (Annotated) 

PIGS. 

Keeping  of,  as  nuisance 

1917C,  211  (Annotated) 

PLACE. 

Place  of  trial,  see  Venue. 

PLANT  DISEASES. 

Statute  authorizing  destruction  of  trees 
affected  with  1917C,  894 

PLEADING. 
In  general. 

In  criminal  prosecution,  see  Indictment, 

etc. 
Joinder  of  parties,  see  Parties. 

Amendments   1917C,  840 

Declaration  or  complaint. 

Effect  of  designating  action  by  wrong  name 

1917C,  1128,  1176 

Complaint  in  contempt  proceedings 

1917C,  845 

In  action  against  physician  for  disclosing 
confidential  communications.  .1917C,  1128 

Ib  action  for  injury  to  child  jumping  off 
moving  train  in  obedience  to  order  of 
train  employee 1917C,  1066 

In   suit  by   passenger  for   ejection 

1917C,  483 

Pleas  and  answers. 

Necessity  of  pleading  that  damage  to  sur- 
face of  lands  inflicted  by  oil  and  gas  lessee 
were  necessarily  incident  to  operations 
under  lease   1917C,  1190 

POLICE  POWER. 

In  general,  see  Constitutional  Law. 

POOR  AND  POOR  LAWS. 

As  to  mothers'  pensions,    see    Mothers' 
Pensions. 

POSSESSION. 

Plaintiff's  possession  in  replevin 

1917C,  1111 


L.R.A.1917C. 


See  also  Index  to  Notes  preceding  this. 


POSTOFFICE. 

Presumptiotf  as  to  course  of  mails 

1917C,  416 

POWERS. 

Tax  on  money  received  under  power  of  ap- 
pointment        1917C,  976 

PREFERENCE. 

By  bankrupt  ., 1917C,  393 

PREJUDICIAL  ERROR. 

See  Appeal  and  Error. 

PRESUMPTIONS. 

On  appeal,  see  Appeal  and  Error. 
In  general,  see  Evidence. 

PRINCIPAL  AND  AGENT. 

Ratification  of  agent's  acts 1917 C,  737 

Liability  of  agent  fori  negligence 

1917C,  77    (Annotated) 

PRINCIPAL  AND  SURETY. 

As  to  bonds  generally,  see  Bonds. 
As  to  guaranty,  see  Guaranty. 
Right  of  surety  upon  contractor's  bond  to 
have  payments  by  contractor  applied  in 
reduction  of  his  liability 

1917C,  630  (Annotated) 
Release  or  discharge  of  surety 

1917C,  485,  490 

PRIORITY. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gage. 

Between  mechanics'  liens  and  other  liens^ 
see  Mechanics'  Liens. 

PRIVATE  ACTION. 

For  violation  of  statute  or  ordinance 

1917C,  1146 

PRIVILEGE. 

Of  exemption  from  process,  see  Writ  and 
Process. 

PROCEDURE. 

Due  process  in,  see  Constitutional  Law. 

PROCESS. 

See  Writ  and  Process. 

PROFITS. 

Loss  of,  as  element  of  damages,  see  Dam- 
ages. 
Insurance  of  ....  1917C,  722  (Annotated) 

PROHIBITED  ARTICLES. 

Use  of,  qp  insured  premises 

1917C,  276   (Annotated) 

PROOF. 

Of  service  of  process,  see  Writ  and 
Process. 

PROPERTY. 

Guaranty  of  right  to,  see  Constitutional 
Law. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys* 
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PROSPECTIVE  LEGISLATION. 

As  to  when  laws  are  prospective 

1917B,  908;  1917C,  961 

PROXIMATE  CAUSE. 

Of  injury  to  insured  property,  see  In- 
surance. 

Explosion  as  proximate  cause  of  loss  in- 
sured  against    1917C,  487 

Failure  to  light  bridge  as  proximate  cause 
of  injury 1917C,  203 

Negligently  setting  fire  to  pasture  as  proxi- 
mate cause  of  injury  to  cattle  therein 
frightened  by  the  fire 

1917C,  983  (Annotated) 

PUBLICATION. 

Service  of  process  by 

1917C,  171,  1140  (Annotated) 

PUBLIC  CHARITIES. 

See  Charities. 

PUBLIC  IMPROVEMENTS. 

Injuries  from  fixing  or  changing  grade  of 
street,  see  Highways. 

PUBLIC  MONEYS. 

Appropriation  of,  for  work  of  internal  im- 
provement, see  Internal  Improvements. 

PUBLIC  POLICY. 

As  affecting  contract,  see  Contracts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  also  Carriers;  Electric  Lights; 
Waters. 

Right  to  discontinue  service  for  delay  in 
paying  bills  after  tender  of  amount  due 

1917C,  374  (Annotated) 

Impairment  of  contract  obligations  by 
regulation  of  rates  of 1917C,  674 

Constitutional  authority  to  voters  to  amend 
their  charter  as  empowerinsr  them  to  fix 
public  utility  rates  not  changeable  by 
commission    1917C,  98 

PUBLIC  WATER  SUPPLY. 

See  Waters. 

PUNISHMENT. 

For  contempt,  see  Contempt. 

QUASHING. 

Of  indictment,  see  Indictment,  etc 

QUIETING  TITLE. 

See  Cloud  on  Title. 

RAILROADS. 
In  general. 

Consequential   injury    from    construction 
and  operation  of,  see  Eminent  Domain. 
As   to  street  railways,  see  Street  Rail- 
ways. 
Estoppel  of  public  to  oust  railroad  from  oc- 
cupancy  of  highway    191 7C,  967 

Municipal  regulation  of  railroads  in  streets 

1917C,  1174 

Mechanics'  liens  on  1917C,  580 

Crossings. 

Abolition  of  grade  crossings  . .  1917C,  1174 


L.R.A.1917C. 


Operation  generally. 

Injury    to    employee,    see    Master    and 
Servant. 
Liability    to    owner    of    abutting   property 
for  noise  caused  by  operation  of  trains 
not  sufficient  to  constitute  nuisance 

1917C,  346 
Homicide   in   operation   of 

1917C,  533    (Annotated) 
Evidence  on  question  of  negligence 

19170,  784   (Annotated) 
Injuries  at  crossings. 
Presumption  and  burden  of  proof  as  to  neg- 
ligence    19170,  978 

Backing    train    over    crossing    in    dusk    of 

evening;  duty  as  to  lights  ..  1917 C,  784 

Injury  resulting  from  deiective  electric  bell 

1917C,  978 
Duty  to  sound  whistle  or  signal.  .19170,  784 
Noises;  frightening  animals. 
Frightening  of  horses  by  defective  electric 
bell  at  crossing.  .19170,  978  (Annotated) 
Contributory  negligence. 
As  question  for  jury 19170,  784 

RATES. 

Of  carrier,  see  Carriers. 

Of  public  service  corporations  generally, 
see  Public  Service  Corporations. 

Of  telephone  company,  see  Telephones. 

For  water,  see  Waters. 
Regulation   of,  as  impairment  of  contract 

regulations    19170,  98,  574 

Constitutional  authority  to  voters  to  amend 

their  charter  as  empowering  them  to  fix 

unchangeable  rates 19170,  98 

RATIFICATION. 

By  owner  of  stock  of  purchase  thereof  by 
his  broker  on  his  own  account 

19170,  737 
Of  note  made  on  Sunday  ....  19170,  582 
Of  contract  with  city .* .  19170,  1096 

REAL  PROPERTY. 

Covenants  and  conditions  as  to,  see  Cove- 
nants and  Conditions. 

Dedication  of,  see  Dedication. 

Deeds  of,  see  Deeds. 

Estates  or  interests  created  by  deed,  see 
Deeds. 

Fixtures,  see  Fixtures. 

Injunction  against  injury  to,  see  Injunc- 
tion. 

Matters  aa  to  landlord  and  tenant,  see 
Landlord  and  Tenant. 

Mortgage  on,  see  Mortgage. 

Suspension  of  alienation  of,  see  Perpetui- 
ties. 

Records  of  title,  see  Records  and  Record- 
ing Laws. 

Specific  performance  of  contract  as  to,  see 
Specific  Performance. 

Rights,  duties  and  liabilities  on  sale  of, 
see  Vendor  and  Purchaser. 

Devise  of,  see  Wills. 

£states  of  interests  created  by  will,  see 
Wills. 
Estoppel  as  to 19170,  883   (Annotated) 

REASONABLE  DOUBT. 

Instruction  as  to    19170,  52 


See  also  Index  to  Notes  preceding  this. 
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RECORDS  AND  RECORDING  LAWS. 

Record  of  chattel  mortgage,  see  Chattel 
Mortgage. 
Recording  conditional  sale 

1917C,  440    (Annotated) 

Who    is    a    "purchaser    for    value"    within 

meaning  of  recording  acts  ..   191 70,  883 

RE-ENTRY. 

For  breach  of  condition;  necessity  of 

1917C,  879    (Annotated) 

REFORMATION. 

Of  insurance  policyi  see  Insurance. 

REFRESHMENTS. 

Sale  of,  on  Sunday 

1917C,  377    (Annotated) 

REGISTRATION. 

See  Records  and  Recording  Laws. 

REINSTATEMENT. 

Of  insured,  see  Insurance. 

RELATIVES. 

Statement  as  to  health  of,  in  application  for 
insurance 1917 C,  858  (Annotated) 

RELEASE. 

From  subscription  to  stock 1917C,  890 

Of  surety   1917C,  485,  490 

REMAINDER. 

In  real  estate  generally,  see  Deeds. 

REMEDIES. 

Due  process  as  to,  see  Constitutional  Law. 
For  nuisance,  see  Nuisances. 

REMEDY  AT  LAW. 

See  Equity. 

RENT. 

Liability  for,  generally,  see  Landlord  and 

Tenant, 
As  to  water  rent,  see  Waters. 

REPAIRS. 

Covenants  as  to,  in  lease 

1917C,  387    (Annotated) 

REPETITION. 

Of  instructions 1917C,  89 

REPLEVIN. 

Injunction  against  action  of  detinue 

1917C,  76 
Plaintiff's  title  and  possession 

1917C,  1111  (Annotated) 

RESCISSION. 

Of  contract,  see  Contracts. 

Of  insurance  policy,  see  Insurance. 

RESERVATION. 

By  one  dedicating  land  to  public  for  street 

1917C,  226    (Annotated) 


RES  GEST^. 

See  Evidefiee. 
L.R.A.1917C. 


residence:. 

See  Domicil. 

RESTAURANT. 

License  for  sale  of  sweet  cider  by  keeper  of 

1917C,  460 

RESTITUTION. 

On  reversal  of  judgment 

1917C,  1176  (Annototed) 

RETROSPECTIVE  LAWS. 

As  to  when  laws  are  retrospective 

1917C,  961 

RETURN. 

Of  process,  see  Writ  and  Process. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error. 

REVERSION. 

See  Deeds. 

RULES. 

Of  employer,  see  Master  and  Servant. 
Of  insurance  company 

1917C,  1029  (Annotated) 
Evidence  of  violation  of  rules   of  railway 
company  in  action  for  injury  on  track 

1917C,  784  (Annotated) 

RULES  OF  DECISION. 

See  Courts. 

RUNAWAY. 

Voluntarily  incurring  risk  in  attempting  to 
stop  runaway  horse 

1917C,  1080  (Annotated) 

SALE. 

In  i^eneral. 

Unlawful  sale  of  intoxicating  liquors,  see 

Intoxicating  Liquors. 
Judicial  sale,  see  Judicial  Sale. 
Of  land  generally,  see  Vendor  and  Pur- 
chaser. 
Effect  of  war  on  contract  of  sale,  see  War. 
Injunction  against  sale  or  purchase  of  ar- 
ticle   1917C,  777  (Annotated) 

Conditional  sale. 

Recording;   filing.  .1917C,  440    (Annotated) 
Injunction  against  action  to  recover  artidea 
sold  conditionally 

1917C,   75    (Annotated) 
W^arranty. 
Question  for  jury  as  to  waiver  of 

1917C,  445 
Statements  as  to  capacity  of  machine:  trade 

talk   19170,1076   (Annotated) 

On  sale  of  seed;  failure  to  test..l917C,  539 

For  fraud 1917C,  617   (Annotated) 

SCHOOLS. 

Admission;  requirements  as  to  examination 

1917C,  993    (Annotated) 


SEAT.  

Carrier's  duty  to  furnish  seat  to  passenger 

1917C,  483 
See  also  Index  to  Notes  preceding  this. 
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SEED. 

Warranty  of  1917C,  539 

SEPARATION. 

See  Divorce  and  Separation. 

SET-OFF  AND  COUNTERCIiAIM. 

Against  decedent's  estate   1017C,  299 

Effect  of  insolvency  1917C,  129 

SHIPPER. 

Negligence  in  permitting  escape  of  cars  from 
siding  during  loading  on  to  main  track 

1917C,  768 

SHIPPING. 

Limiting  liability;  applicability  to  govern- 
ment of  statutes  as  to  ....  1917C,  1103 

SIGNALS. 

Duty  as  to^  at  highway  crossing 

1917C,  784 

Injury  resulting  from  defective  electric  bell 

at  railroad  crossing 1917C,  978 

SIGNATURE. 

Service  of  writ  which  does  not  contain  sig- 
nature of  clerk. .  .1917C,  148  (Annotated) 

SILENCE. 

Estoppel  by,  see  Estoppel. 

SISTERS. 

Two  sisters  living  together  as  a  "family" 
within  meaning  of  homestead  laws 

1917C,   366 

SLANDER. 

See  Libel  and  Slander. 

SOFT  DRINKS. 

Sale  of,  on  Sunday 

1917C,  377    (Annotated) 

SPEECH. 

Freedom  of,  see  Constitutional  Law. 

SPLITTING. 

Of  causes  of  action,  see  Action  or  Suit. 

STATE, 

Right  to  engage  in  internal  improvement, 
see  Interna)  Improvements. 
Application  to,  of  Federal  Constitution 

19170,   60,   610 

STATE  COURTS. 

See  Courts. 

STATE'S  ATTORNEY. 

See  District  and  Prosecuting  Attorneys. 

STATUTES. 
In   general. 

Review  of,  hy  courts,  see  Courts. 

Private  action  for  violation  of..l917C,  1146 

Plurality  of  subjects. 

Provisions  for  accomplishment  of  object  of 
statute  in  statute  to  provide  measures  of 
prevention  and  protection  against  plant 
diseases  . .  *. 1917C,  894 


Construction;  operation;  elTect. 

Legislative  intent   1917C,  897 

Prospective  or  retrospective  operation 

1917C,  159  (Annotated),  961 
Repeal;  aniendniont;  revision. 
General  and  special  laws 191 7C,  1029 

STAY. 

£ffect  of  stay  of  execution  to  release  sure- 
ty    1917C,  485 

STOCK  BROKERS. 

See  Brokers. 

STORAGE. 

Right  of  carrier  to  charge  storage  where  de- 
lay of  consignee  in  removing  goods  is  due 
to  a  dispute  ....  1917C,  416  (Annotated) 

STREET  RAtiiWAYS. 
In  general. 

Damages  for  destruction  of  building  washed 
by  flood  onto  tracks 1917C,  1038 

Contributory  negligence'. 

Voluntarily  becoming  intoxicatedt  and  lying 
down  on  street  railway  track . .  1917C,  464 

Stepping  upon  track  where  there  is  an  un- 
obstructed view  without  looking  for  car 

1917C,  689   (AnnoUted) 

SUBROGATION. 

Of  insurance  company,  sea  Insurance. 

SUBSTITUTED  SERVICE. 

See  Writ  and  Process. 

SUCCESSION  TAX. 

See  Taxes. 

SUCCESSIVE  SUITS. 

See  Action  or  Suit. 

'  SUMMONS. 

See  Writ  and  Process. 

SUNDAY. 

Conducting  store  where  soft  drinks  to- 
bacco^ and  refreshments  of  various  kinds 
are  sold   1917C,  377   (Annoteted) 

Violation  of  Sunday  law  as  a  defense 

1917C,  682   (Annotated) 


L.R.A.1917C. 


SUPERSEDEAS. 

Effect  of  supersedeas  bond  executed  after 
erroneous  judgment  has  been  carried  into 
effect  by  sale  of  property 1917C,  1176 

SURETIES. 

In  general,  see  Principal  and  Surety. 

SURFACE  SUPPORT. 

Duty  of  miner  to  leave 1917C,  1190 

StTRGEONS. 

See  Physicians  and  Surgeons. 

SURVIVING  PARTNER. 

Rights  and  powers  of 

1917C,  166   (Annotated) 


See  also  Index  to  Notes  preceding  this. 
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SUSPENSION. 

Of  power  of  alienation,  see  Perpetuities. 

TACKING. 

Tacking  possession  of  executor  to  that  of 
his  testator  in  establishing  title  by  ad- 
verse possession.  .19170,  143  (Annotated) 

TAKING. 

What  constitutes,  see  Eminent  Domain. 

TAXES. 

Succession  tax. 

Retrospective  effect  of  tax  statute 

1917C,  961 
Tax  on  wife's  interest  in  the  community 
property  on  the  death  of  her  husband 

1917C,  602 
On   property   passing  under  power   of  ap- 
pointment     1917C,  975 

TELEPHONES. 

Change  of  rates  as  impairment  of  contract 
obligation 19170,  98 

TENANCY  IN  COMMON. 

See  Cotenancy. 

TENANT. 

See  Landlord  and  Tenant. 

TENDER. 

Right  of  electric  light  company  to  discon- 
tinue service  for  delay  in  paying  bills 
after  tender  of  the  amount  due 

1917C,  374   (Annotated) 

TENEMENTS. 

Statute  as  to  fire  escapes  on,  and  fireproof 
stairways  in  19170,  1146 

TEN  HOUR  LAW. 

See  Master  and  Servant. 

TERMINATION. 

Of  lease,  see  Landlord  and  Tenant. 

TIMBER. 

Injunction  against  cutting  of 

19170,232  (Annotated) 

TIME. 

Of  giving  notice  of  injury  to  property 
transported   19170,  433 

TITIil' 

Plaintiff's  title  in  replevin  ....  1917C,  1111 

TOLLING. 

Of  statute  of  limitations,  see  Limitation 
of  Actions. 

TORTS. 

Matters  as  to  negligence  generally,  see 
Negligence. 

Pleading  as  to 19170,  1128 

When  limitations  begin  to  run  against  ac- 
tion for 19170,  1169  (Annotated) 

TOTAL  DISABILITY. 

Of  insured   19170,  910 

L.R.A.19170. 


See  al80  Index  to  Notes  preceding  this. 


TOTAL  LOSS. 

Of  insured  property 19170,  722 

TRADE  FIXTURES. 

See  Fixtures. 

TRADEMARKS. 

In  general ;  right  to. 

Effect  on  right  to,  of  failure  to  bring  device 
within  provisions  of  statute  as  to  regis- 
tration   19170,  1157 

What  may  be. 

The  word  "Rameses"  as  trademark  for 
brand   of  cigarettes 

19170,  1157  (Annotated) 

The  word  "Groceteria"  used  on  goods  sold 
in  self-serving  grocery  stores 

19170,  1155  (Annotated) 

Infringement. 

Word  "Radames"  as  infringement  of  word 
"Rameses"   1917C,  1157 

Term  "Pacific  Groceteria"  as  infringement 
of  trademark  "Groceteria"  . .  19170,  955 

Defenses. 

Defense  that  owner  of  trademark  has  no 
established  place  of  business  in  city  in 
which  he  seeks  to  enjoin  infringement 

19170,  955 

TRADE  UNION. 

See  Labor  Organizations. 

TRANSFER  TAX. 

See  Taxes. 


TRANSITORY  ACTIONS. 

See  Venue. 


TREES. 

Statute  authorizing  destruction  of  trees 
affected  with  contagious  disease 

19170,  894 

TRESPASS. 

Injunction  against,  t^ee  Injunction. 
By  children  jumping  on  and  off  trains;  in- 
jury to 19170,  1066 

TRIAL. 

Place  of,  see  Venue. 

As  to  witnesses  on,  see  Witnesses. 

Statements  and  argument  of  counsel. 

Prejudicial  error  in   19170,  89 

Questions  of  law  and  fact. 

Fraud    19170,  816 

Question  whether  one  giving  Christian 
Science  treatments  is  practising  tiie  re- 
ligious tenets  of  the  church  or  merely 
using  such  tenets  to  cover  business  under- 
taking      19170,  816 

Waiver  of  warranty  by  1)uyer  . .  19170,  445 

Negligence  in  ordering  young  boy  off  moving 
freight  car    1917C,  1066 

Contributory  negligence   19170,  410 

Taking  case  from  Jury. 

Directing  verdict   19170,  689 

Demurrer  to  evidence  19170,  437 

Instructions. 

Prejudicial  error  as  to 19170,  89,  1066 

Limiting  to  issues  or  proof  ....  19170,  89 
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Sufficiency  of  compliance  with  request  for 

1917C    62 

Rcpetitiona    1917C,'  89 

In  prosecution  for  perjury   ....   191 7C,  52 
Verdict  or  findings  of  Jury. 
Review  of,  on  appeal,    see    Appeal    and 
Error. 

TROV£R  AND  CONVERSION. 

Action  for  conversion  against  one  procur- 
ing sale  upon  erroneous  judgment  which 
is  reversed  after  sale 1917C,  1176 

TRUST  DEED. 

See  Mortgage. 

TRUSTEE  PROCESS. 

See  Garnishment. 

TRUSTS. 

For  charity,  see  Charities. 
Suspension  of  alienation,  see  Perpetuities. 
Trust  in  deposit  in  hank,  generally 

1917C,  648    (Annotated) 
Effect  of  adverse  possession  by  trustees  to 
bar  recovery  by  heirs  of  creator  of  trust 
on  ground  that  trust  was  void 

1917C,  937 

ULTRA  VIRES. 

Ultra    vires    acts    by    corporations,    see 
Corporations. 

UNCERTAINTY. 

As  to  beneficiaries  under  will 

1917C,  697   (Annotated) 

UNFAIR  COMPETITION. 

Infringement   of   trademark,   see   Trade* 
marks. 

UNITED  STATES. 

Applicability  to,  of  statutes  limiting  lia- 
bilitv  of  shipowners 

1917C,  1103   (Annotated) 

VACATION. 

Of  judgment,  see  Judgment. 

VALUATION. 

Of  insured  property;  agreement  as  to,  in 
advance    1917C,  722 

Specific  performance  of  provisions  for  ap- 
praisal of  property,  preliminary  to  exer- 
cise of  option  to  purchase 

1917C,  809   (Annotated) 

VENDOR  AND  PURCHASER. 
In  general. 

Covenants   between,   see   Covenants   and 

Conditions. 
Sale  under  execution  or  attachment,  see 

Judicial  Sale. 
Eights  and  liabilities  of  purchaser  of  land 
subject  to  mortgage,  see  Mortgage. 
Agreement  of  vendor  to  resell  the  land  for 
vendee  for  a  stated  price,  and  by  a  stated 

time 1917C,  761   (Annotated) 

Rescission. 

For  fraud   1917C,  270   (Annotated) 


lllghts  of  parties  as  to  third  persons; 
bona  fide  purchasers. 

Notice  or  facts  putting  on  inquiry 

1917C,  883 

Protection  of  recording  laws  to  bona  fide 

purchaser,  see  Records  and  Recording 

Laws. 

Necessity  of  record  as  against  subsequent 

purchaser   1917C,  883 

VENUE. 

Suit  by  trustee  in  bankruptcy  of  corpora- 
tion to  recovm*  dividends  paid  stock- 
holders out  of  capital 1917C,  393 

VERDICT. 

See  Trial. 

VERIFICATION. 

Of  information '. 1917C,  610 

Of  information  for  contempt 

1917C,  845   (Annotated) 

VESTED  INTERESTS. 

Creation  of,  by  deed,  see  Deeds. 
In  remainders  generally 1917C,  527 

VIEW. 

Liability  for  interference  with 

19170,  1181    (Annotated) 

VIOLATION  OP  LAW. 

Provision  in  insurance  contract  against  lia- 
bility for  death  resulting  from 

1917C,  195    (Annotated) 

VOLUNTEERS. 

Master's   liability   for  injury  to 

1917C,  1199 

WAIVER. 

Of  error  in  trial  court,  see  Appeal  and 

Error. 
By  insurance  company,  see  Insurance. 
Of  breach  of  covenant  or  condition 

1917C,  879 
Of  conditions  of  reinstatement  of  insured 

1917C,  256    (Annotated) 
By  carrier  of  provision  in  bill  of  lading  as 

to  time  of  giving  notice 1917C,  433 

Of  warranty,  question  for  jury  as  to 

1917C,  445 
Of  objections  to  performance  of  contract 

1917C,  322   (Annotated) 

WAR. 

Effect  of  outbreak  of  European  war  to 
terminate  contract  by  English  corpora- 
tion to  sell  product  of  mine  to  German 
citizen   1917C,  650  (Annotated) 

Effect  of  lessee  becoming  an  alien  enemy  on 
outbreak  of  war  to  extinguish  his  duty 
to  pay  rent 191 7C,  644  (Annotated) 

WARDS. 

See  Guardian  and  Ward. 

WARNING. 

Master's  duty  as  to,  see  Master  and  Serv- 
ant. 
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WARRANTY— WRIT  AND  PROCESS. 


WARRANTY. 

On  sale  of  personalty,  see  Sale, 

WATERS. 

Use  of  water;  Interference  with  flow. 

Hastening  or  increasing  flow 

1917C,  1021  (Annotated) 
Water  supply. 

Inequality  of  rates   ...... 1917C,  574 

Due  process  of  law  in  abrogating  consum- 
er's contracts  for  rates 19170,  674 

WEAPONS. 

Carrying  of,  see  Carrying  Weapons. 

WHISTLE. 

Duty  to  blow  at  railroad  crossing 

1917C,  784 

WIDOW. 

Election  between  legacy  and  dower,  see 
Wills. 

WILLS. 

As  to  charitable  bequests  generally,  see 

Charities. 
As  to  perpetuities,  see  Perpetuities. 
Tax  on  gifts  by,  see  Taxes. 

Testamentary  character. 

Instrument  reciting,  ''As  a  bequest  I 
promise  to  pay"  a  specified  sum  to  a 
named  payee  payable  after  decease  of 
"myself  and  wife." 

1917C,  100.5    (Annotated) 

Instrument  in  form  of  short  warranty 
deed  containing  stipulation  that  it  should 
be  held  in  escrow  until  death  of  grantor 

1917G,  964 

Codicil. 

Effect  of  codicil  to  will  giving  estate  abso- 
lutely to  create  an  executory  devise  as  to 
part  thereof 1917C,  1001 


Holographic. 

Mistake  as  to  date  of  holographic  will 

1917C,  479 
Description    of   beneficiary ;    who    may 
talce. 

Devise  to  either  of  testator's  children  who 
will  support  an  incompetent  for  life;  un- 
certainty     1917C,  597  (Annotated) 

Nature  of  estate  or  Interest  created. 

Executory  devise    1917C,  1001 

Vested   or   contingent   interest.  .1917 C,  527 

Election.  - 

By  widow ;   estoppel  by    1917C,  504 

WIRES. 

Interference  with,  by  moving  building  along 
street 1917C,  772  (Annotated) 

WITNESSES. 

Discrediting  witness  by  proof  of  conviction 
of  crime 1917€,  384 

WOMEN. 

Regulation  of  wages  and  hours  of  labor  of 

1917C,  922,  944 

WORKS  OF  NECESSITY. 

On  Sunday 1917C,  377  (Annotated) 

WRIT  AND  PROCESS. 
In  general. 

Failure  to  date  copy  of  writ  delivered  to 
garnishee;    lack   of   signature 

1917C,  148  (Annotated) 

Service. 

By  publication 

1917C,  171,  1140  (Annotated) 

Privilege;  exemption. 

Exemption  of  nonresident  plaintiff  from 
service  of  summons   1917C,  905 

Privilege  of  attorney  from  service  of  sum- 
mons       1917C,  431 

Return;  proof. 

Amendment  of  return 1917C,  148 
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